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PREFACE. 

The aim of this work is to present the general statutory law of Iowa, con
sisting of the Code of 1873, as amended, and all subsequent acts of a general, 
public and permanent nature, so as to show the whole body of the general 
statutory law of Iowa as it now exists, together with a digest under each sec
tion of the decisions of the courts construing or applying it. The work as 
now published is substantially a new edition of " McClain's Annotated Stat
utes " of 1880, the change in title being made to plainly indicate the fact that 
the Code now in force is the basis of the compilation, the various statutes 
being incorporated with it in a uniform and methodical arrangement. The 
form and appearance of the page have been changed by transferring the mar
ginal notes, as they are found in the Code and in the first edition of this work, 
to the beginning of the sections, and abbreviating them when necessary, so 
that they appear as catch-words, being printed in bold-faced type. This 
change, together with the use of larger type for the text of the statutory 
matter, renders the page plainer and more pleasant to the eye. 

The large addition of new matter in some parts from the insertion of stat
utes passed since the enactment of the Code has rendered references by the 
original Code sections quite inadequate. Therefore, all the sections in this 
work, both of the Code and of the statutes, are numbered consecutively from 
first to last in bold-faced figures preceding the catch-words. All cross-refer
ences in the small type notes are to these sections, and when in the text a 
reference is made to a section of the Code or of a statute, it is followed, in 
brackets, with the number of the section in this compilation. 

At the beginning of the section proper, after the catch-word, is given in 
ordinary figures the number of the section if it is a part of the Code, or a 
reference to the General Assembly, chapter and section, if it is a part of a 
subsequent statute. Where the section has been changed by subsequent enact
ments, the statutes by which such changes are made are referred to in their 
order, and the section is printed as thus changed. 

In order, however, to make it easy to find sections of the Code from refer
ence to their original numbers, such numbers are given at the top of each 
page, showing the sections of the Code on that page, and as these sections are 
retained in their order, it is easy to find any section referred to by its Code 
number. 

The marginal references in the former edition to corresponding sections of 
the Revision and the Code of 1851 and the statutes prior to the present Code 
are in this edition printed at the end of the section in brackets. These refer
ences are of no importance in determining what the law now is, but are of 
value as showing what previous legislation there has been of the same char
acter- and when similar provisions were first enacted. 
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When the first edition of this work was published in 1880, a careful compari
son was made between the Code as printed by the authority of the state and 
the original rolls thereof, duly authenticated and preserved in the office of the 
secretary of state. As a result of this examination a considerable number of 
discrepancies were found. Where these are material, and not merely such 
verbal changes as the editor under whose direction the Code was published 
was authorized to make, the text of the Code has been changed in this work 
to correspond with the rolls in the secretary's office; but no changes of this 
kind have been made without attention being called thereto by a note in 
brackets immediately following the section changed. 

All amendments of sections of the Code or statutes are incorporated into 
the text, and the Code and statutes as thus given in this work represent the 
body of the statutory law as it stood July 4, 1888, when the acts of the last 
General Assembly which had not previously gone into effect by reason of 
special publication clauses came in force, and as it will remain.until changed 
by subsequent legislation. 

The statute abolishing the circuit court and conferring all the jurisdiction 
and powers of that court and of the judges thereof upon the district court and 
judges, in addition to the jurisdiction and powers already possessed by the 
latter, rendered necessary quite extensive changes in the phraseology of exist
ing statutes; but as such changes were not provided for by direct amendment 
it has not been deemed wise to make them arbitrarily. Such changes have 
been indicated by inserting in brackets the words which should be substituted 
or omitted in order to make the statute conform to the present system of 
courts. In the same way the general and uniform change from district to 
county attorney is indicated by inserting in brackets the word which should 
be substituted to carry out the change intended. 

In the insertion of statutes the merely formal parts, such as the title and the 
enacting clause, are omitted. Publication clauses are also omitted; but a table is 
given at the end of the work, preceding the index, showing where each act of a 
public nature passed since the enactment of the Code is inserted in this work, 
and in this table the title of each act and the date of its taking effect, whether 
by publication or otherwise, is given, so that these matters are made readily 
accessible in such few cases as they may be of importance, without cumbering 
the body of the book with them. 

The notes of decisions are much more extensive than in the former edition. 
This is mainly due to the great number of cases decided in the eight years 
since the first edition which relate to statutes. But the increase is partially 
due also to the fact that the notes are given a somewhat wider scope so as to 
include all cases upon questions which are regulated by statute. The recent 
preparation, by the author, of a complete Iowa digest has enabled him to bring 
together all the cases on such questions more completely than was practicable 
from an examination of the opinions of the court for the sole purpose of 
these annotations. 

All decisions of the supreme court of Iowa prior to July, 1888, and all de
cisions of the federal courts in Iowa, or appealed from Iowa, have been exam
ined in compiling these annotations. The plan has been, first, to collect under 
each section all the cases pertinent thereto, and, secondly, to state clearly the 
very point, or points, decided in each case. The notes are, as far as possible, 
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so arranged as to form a connected, consistent and distinct enunciation of the 
principles embodied in the decisions, and when the cases are numerous and re
late to different subjects they are arranged under appropriate headings. 

I t is desirable that the purpose of these notes of decision shall not be mis
understood. They are intended as a guide to the cases, not a substitute for 
them. They are made full in their statements so that they shall show 
what cases of many which may be cited under any particular section relate 
to the point under investigation, but when a case is found in point the opinion. 
itself should be read to understand its full meaning. The aim has been to 
make the notes accurate and reliable, but it is not possible in any brief note 
to state fully the ppinion of the court in a case with all its limitations and 
bearings. 

Among other preliminary matter at the beginning of the work are given 
tables, of corresponding sections, showing where each section of the Code of 
1851, the Kevision, and the session laws subsequent to the Revision and prior 
to the Code of 1873, if still retained, or if not, then where the corresponding 
provision, if any, is to be found in the Code of 1873. This table, making it 
possible to trace any prior statutory provision to its present form, and the 
corresponding references at the end of each section of the Code to the pre
vious statutes, will be found to greatly facilitate the investigation of the history 
of the legislation on any particular question. 

At the end of the work will be found a comprehensive index to the text, 
including Code, subsequent acts, and State Constitution, in which are also 
given full references to points stated in the notes, so far as they are not covered 
by the references to the sections ander which tliey are placed. This index has 
been prepared with great care, in view of the well known importance of such 
a feature in a work of this kind, and upon a different plan from that adopted 
in the state edition; and it is hoped that by greatly Increasing the number of 
cross-references, and by combining in one index the references to statutes and 
notes, all parts of the work have been rendered readily accessible. 

In the preparation of this edition and revision, hrvolving the incorporation 
of a far larger body of new matter than was necessary in preparing the first 
edition from the Code, the author has labored earnestly and carefully to make 
the work accurate and complete. If it meets with as cordial recognition as 
has been accorded to the first edition, and proves in some respects an improve
ment over that, he will feel that he is amply rewarded. 

STATE UNIVEBSITY OF IOWA, 

Iowa City, October, 1888. 





TABLES OF CORRESPONDING SECTIONS. 

[In these tables an asterisk (*) indicates that the section or sections following it take the 
place of, but do not properly correspond to, the ones opposite which they are placed.] 

CODE OF 1851. 

The following table gives, in the first column, consecutively, the numbers of the sections of 
the Code of 1851, and in the second, the corresponding sections of the Code of 1873: 

CODE CODE CODE CODE CODE CODE CODE CODE 
O F '51. OF '73. OF '51. OF '73. OF '51. OF '73. O F '51. O F '73. 

1-3 1-3 88-92 Omitted. 245 603 358 704.706 
4-6 5-7 93 279 246-256 606-616 837 '707 
7,8 8,9 94 Omitted. 257 617, 605 358 702 

9 11 95 280 258-262 619-623 359, 300 708 709 
10 10 96 589 263 627 361 702,705 
11 12 97 Omitted. 3 6 4 - 3 6 P 624-626 302 714 
12 14 98-102 Omitted. 267-289 628-630 363-565 710-712 
13 16 103-140 Omitted. 270-273 634-1-38 366 Omitted. 
14 15 141,142 193,191 274 Omitted 867 713 
15 16 143 Om itied 275-2,8 639-642 368-394 718-744 

16-22 28-34 144,145 196, 197 278 Omitted. 895 Omitt d. 
33-25 Omitted. 146,147 Omitted. 280 *641 396 745 

26 45 148 203 281, 282 643, 644 397-401 748-750 
27-33 46-52 149 Omitted. 283, 284 645 402 Omitted. 

34 Omitted. 150 33> 285 -294 649-858 403,404 751,752 
35, 36 53, 54 151 Omitted. 295 3827 405, 400 754, 755 

37 3755 152-156 327-331 296 300 T. 5, cb. 3 407 753 
38, 39 See Const. 157,158 Ml 13 301-312 659-689 408-410 756-758 
40,41 59, 60 159-161 332-33i 313-315 Omitted. 411-413 766-768 

42 3756 162 Omitted. 316 632 414 766 
43,44 61,62 163-169 «205-207 317 *633 415-417 769-771 

45 *121 170 -178 337-315 318 Omitted. 4 18,4i0 773 
46 35, 36 179 3+7 819-322 670-673 420-432 774-776 
47 35 180-182 Omitted. 323,224 674 423 Omitted. 
48 63 183-202 349-368 325 677 424-427 777-780 
49 875 r 203-206 369-3?3 326,327 678 428 Omitted. 

50-58 66-74 207-210 374-377 328, 329 679 429,430 781,782 
59 *132 211-218 Omitted. 330 880 431-435 789 
60 «121 219 379 331 675 436 783 
61 3758 2,0 381 332 «676 437,438 Omitted. 

62-68 75-81 221 389 333 682 439-441 785-787 
69 *132 222 «-391 334 685, 686 442, 443 Omitted. 
70 Omitted. 223-230 392- 99 335-338 (.87-690 444 788 

71-77 T. 3, oh. 13 231-233 385-387 339,310 692, 693 445-453 *1885-1889 
78 258 234 Omitied. 341 692 454, 455 796, 797 
79 262 235 388 342-346 694-898 456-459 801-804 
80 259 236 Omitied. 34/ 699,700 480 812 
81 263 237-240 "573-591 348 700 461 805 
82 3668 241 784 849, 350 699 462 808-810 
83 259 242 Omitted. 351,352 703, 704 463, 484 806, 807 
84 *277,*1955 243 593 353, 354 701, 702 485-469 812-816 

85-87 264-266 244 Omitted. 355 705 470 Omitted, 
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CODE CODE CODE CODE CODE CODE CODE CODE 
O F '51. OF '73. OF '51. OF '73. OF '51. OF '73. OF '51. OF '73. 

471 *821, 822 580 *987 842 1380 1088 1583 
472 Omitted. 581 Omitted. 843 Omitted. 1089-1107 Omitted. 
473 *821 583, 583 990, 991 844 1381 1108 1716 

474, 475 *824 584 Omitted. 845, 846 Omitted. 1109,1110 Omitted. 
476, 477 Omitted. 585 992 847 1882 1111 1719 

478 825 586 991 848-850 4715-4717 1112 *1720 
479 Omitted. 587 989 851 4720 1118 1752 
480 *83J 588 *984 852 *4721 1114,1115 1717 

481,482 *834 589-593 Omitted. 853 Omitted. 1116 Omitted. 
483 *836 594 993 854 4720 1117 *1724 
484 *832 595-612 Omitted. 855, 856 4521 1118 Omitted. 
485 839 613-620 *111-119 857-875 «2273-2279 1119 *1721 
486 837 621-631 *1038-103? 876-893 T. 11, ch. 5 1120 *1752 
487 843 632-634 «'559 894 -»1447 1121 1722 
488 845 635. 636 *560 895-912 1489-1506 1122,1123 1739 
489 854 837 561 913,914 1448,1449 1124 *1753 
490 *329 638-642 *436-429 915-919 Omitted. 1125,1126 1740,1741 
491 851 643-647 *440-446 920-922 1479-1481 1127 1745 

492,493 857, 858 648 Omitted. 923 3809 1128 1743 
494 860 649-672 T. 4, ch. 10 924-928 T. 11, cl). 6 1129 1742 
495 865 673-680 1058-1065 929 1554 1130-1135 *1777-1780 
496 871 681 1069 930,931 1540 1186-1140 1745-1749 
497 866 682, 683 1066,1067 932 Omitted. 1141 1751 
498 872 684, 685 1076,1077 933 1543 * 1142 1753 
499 *875, 877 686-688 1071-1073 934 Omitted. 1143 1793 
500 881 689 1008 935 1543 1144 1731 
501 876 690, 691 1074,1075 936 Omitted. 1145 Omitted. 
502 878 69^-894 1078-1080 937 *2037-2048 1146,1147 1732, 1733 
503 *887, 895-897 695- 098 1082-1085 938 2043 1148 1766 
504 895 699 1081 939 2050 1149 1783 
50.J 890 700-702 1086-1088 940 2048, 2049 1150 *1732 

506-508 Omitted. 703 Omitted. 941 *2053 1151 Omitted. 
509 899 704 1089 942 *2080 1152-1154 •«1777-1780 
510 906 705-707 Omitted. 943,944 2075, 2076 1155-ll,i7 Omitted. 

511,512 907 708-711 1091-1094 945,946 2077, 2078 1158 8370 
513 *914 712-717 1011-1016 947-952 2082-2087 1159-1178 Omitted. 

514,515 920, 921 718 1022 953-955 2089-2091 1179-1185 Omitted. 
516 921 719 1017 956 2088 1186-1189 Omitted. 

517,518 1001-1002 720 1019 957 2093 1190 Omitted. 
519,520 Omitted. 721 1018 958 2103 1191 1920 

521 923 722, 723 1020-1021 959-964 2097-2102 1192 Omitted. 
522 Omitted. 724 1009 965 2096 1193-1196 1923-1926 
523 924 725 Omitted. 966-969 2104-2107 1197,1198 Omitted. 
524 935 726 1003 970-973 2108-2111 1199-1205 1928-1934 

525-533 925-933 727 Omitted. 974-976 2112-2114 1206 1939 
534 *3824 728-730 1006-100S 977,978 2115,2116 1207 1935 

535, 536 934 731 1022 879, 980 277, 278 1208 2014 
537 941 732 1020-1021 981 2130, 2139 1209 2015 
538 940 733 Om. *1026 982 2144 1210 1927,1938 
539 942 734 1010 983 Omitted. 1211-1216 1941-1946 

540, 541 943 735-747 Omitted. 984 *2529, 11 2 1217 1955 
542 940 748-753 1023-1028 985, 986 *2510 1218 1956 
543 944 754-756 Omitted. 987-1004 Omitted. 1219 1958 
514 3824 757, 758 1029-1030 1005-1007 *2133 1220,1221 1959 

545-547 945-947 759-769 1269 1008 Omitted. 1222,1228 1960, 1961 
548, 549 Omitted. 770-779 Omitted. 1009 2139 1224,1225 1964, 1965 

550 947 780-785 1324-1329 1010 *2130 1226 1969 
551,552 950 786 Omitted. 1011-1025 T. 12, ch. 2 1227-1280 8659-3062 
553, 554 957, 958 787,788 1330,1331 1026-1043 Omitted. 1231 Omitted. 

555 951 789-809 1333-1353 1044-1075 T. 12, ch. 12 1232 1970 
556 955 810 Omitted. 1076 *580 1233-1236 1976-1979 

557-566 Om. *958 811-817 1354-1360 1077 *674, 675, 678 1237,1238 1980,1981 
567-569 *969 818 Omitted. 1078 1578 1239,1240 1982,1985 

570 «975 819-823 1364-1368 1079, 1080 Omitted. 1241 1985 
571, 572 Omitted. 824 Omitted. 1081 1577 1242 2772 
573, 574 *972 825-828 1369-1372 1082 Omitted. 1248 1986 

575 Omitted. 829-832 Omitted. 1083 1579 1244 Omitted. 
576 *970 833-837 1373-1377 1084 Omitted. 1245-1248 1988-1991 
577 994 838 •-•1363, 1365 1085 1579 1249 1992,1993 
578 *982 839,840 1378,1379 1086 1583 1250-1266 1994-2010 
579 Omitted. 841 *1361, 1363 1087 3760 1 1267-1269 2011-3013 
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CODE CODE CODE CODE CODE CODE CODE CODE 
OF '51. OF '73. OF '51. OF '73. OF '51. O F '73. OF '51. O F '73. 

1270-1271 2017,2018 1447-1452 Omitted. 1638 238 1737 263S 
1278, 1273 •»3313 1453-1455 3313-3314 1639-1641 239-241 1738 2651 

1374 3318 1456-1461 Omitted. 1642 231 1739 Omitted. 
1275 3320 1462 3315 1643,1644 241, 243 1740 2659 
1376 *2321 1463-1470 3185-3192 1645 330 1741 2665 

1377-1283 2332-3328 1471 *3787 1646 343 1742 «2712 
1384-1287 3334-3337 1472-1479 2193-2200 1647 *232 1743 Omitted. 
1388-1290 3339-3331 1480 2220 1648 Omitted. 1744-1748 *2669-2680 
1391-1394 3338-3341 1481 2221,2222 1649 245 1749 2731 

1295 2343 1482 2223 1650 *2815 1750 2648 
• 1296 2351 1483 2224 1651 *2824 1751 2631 

1397 2353 1484 *3869, 2873 1653, 1653 2817,2818 1752 Omitted. 
1398 2344 1485,1486 2229, 2330 1654 2829 1753 2719 
1299 2333 1487-1490 2337-2240 1655 *3864 1754 *2649 
1800 2342 1491, 1492 2341,3342 1656-1658 2903-2905 1755 *2653 
1301 45, IT 21 1493,1494 3343 1659,1660 2529,2530 1756 2691 
1303 Omitted. 1495 3244 1661 Omitted. 1757 2687 
1303 »2347 1496 2248 1663-1670 2531-2539 1758 2686 

1304,1305 2345,2346 1497 2248 1671-1674 Omitted. 1759 3689 
1306 *2496 1498,1499 2349,2250 1675 Omitted. 1760 2735 

1307.1308 2348,3349 1500-1508 2257-2265 1676 2543, 2544 1761,1762 2747 
1309,1310 3368,2369 1509 2251 1677 Omitted. 1763 2744 
1311-1313 2351-2356 1510 2247 i 1678 354o 1764,1767 2748,2751 
1314,1315 Omitted. 1511 2252 ' 1679,1680 2548,2549 1768 2746 
1316-1319 2362-2365 1512-1514 2266-2268 1681,1683 *3550 1769 Omitted, 
1330-1324 2357-2361 1515 2256 1683 *2551 1770 2739 

1325 2367 1516-1542 2280-2306 1384 *3338 1771 2851 
1326, 1327 2400, 2407 1543 133-135 1685,1686 *3573 1772 3740 
1328-1331 2370-2376 1544 134 1687 3563 1778 2761 

1832 2378 1545 Omitted 1688,1689 *3565,2566 1774,1775 2771, 3772 
1333 2378 1546 149 1690,1691 2558 1776 2778 
1834 2379 1547 13? 1092 2558 1777 3775 
1835 2380 1548 138 1693 2552 1778 2799 

1380, 1337 2382,2383 1549 135 1694 255? 1779 2790 
1338 Omitted. 1550 3206 1695-1697 3554-3556 1780 2792 

1339-K156 2384-2401 1551 138 ' 1698 *2561.2525 1781 2791 
1357, 1358 2366 1552 140 1099 2527 1783 2798 

1359 2408 1553 141 1700 Omitted. 1783,1784 2797.2798 
1300 *2411 1554 142 1 1701 2588 1785 ' 2805 
1361 "2408 1555 316;- 1702 2589 1786,1787 2808 
1362 *2411 1556 3164 1703 { «2580, 

\ 2576.3225 
1788 2810 

1368 Omitted. 155? 816C 
1703 { «2580, 

\ 2576.3225 1789 -»2803,2813 
1364-1366 2413-2415 1558 3175 1704 2581 1790 28(2 

136? Omitted. 1559 T. 3, ch. ' tj 1705 2585, 2613 1791,1792 -»2784-2780 
1368-1386 2416-2434 1560,1561 141 i, 1708 2590 1793 2743 
1387-1889 2435 1562 14^ t, 1707 2592 1794 2815 
1390-1393 2436-2439 1568 Omitted 1708 2591 1795 2824 

1394 2440 1564 146, -»58; i\ 1709-1713 2593-3596 1796 2819 
1395 2441 1565 *146-141 )' 1713 Omitted. 1797 Omitted. 

1396-1403 2443-2450 1566 16, 3 1714,1715 2599 1798 2860 
1404-1406 2451 1567,1568 *16, >i 1716 2600 1799,1800 Omitted. 
1407-1409 2452-2454 1569-1571 16 1] 171? 2605 1801,1802 2846,2847 
1410,1411 2455-245? 1572 Omitted . 1 1718 2601 1803,1804 3844 

1412 Omitted. 1573-1575 173-17 )| 1719 Omitted. 1805 »2831 
1418 2458 1576 ! 16 ll 1721 •»2602 1806,1807 «2885 
1414 2460 157'" 176. "19 4i 1721 2603 1806 2838 

1415-141!: 2465-2468 1578-158C 177-1? J 1725 Omitted. 1801 Omitted. 
1419, 142i, 2459 1581-1581 167-17 i\ 172; ! 2604 181C 2838 

1421 2440 158'" 18 172^ 1 2603 1811 2933 
1422, 142c 2469 158!: Omittec 172f 26 I t 1815 Omitted. 
1424-142r 2470-3473 1589-159) *18 0 1721 > 2810,2012 18i:- 2944 

142i 2482 1592,159;- 188, 18 J 172 2612 1814,18H 2849 
1429,143C 2494,2495 159« L * l J7 (i 172£ i Omitted. 18K ) 2853 

1431 2475 1595-159" 190-19 2J 1721 ) 2614,2015 181' 2868 
148? 2474 1598 -1601-> 8491-350 1 1730,173 O.mtted. 1815 ? 2728 
143c > 2477 1609-1611 20 * 1735 , j »2603, 

J (2609,2620 
18H i 3f05 

1434 I 2476 161? I 21 
* 1735 , j »2603, 

J (2609,2620 182( ) 2855 
!435-143r I 3487-2489 1611 i *20 8 173, 5 2644 1821.182: > 2861,-»28 IS 
1488-144 L 2483-248t 1614-162* 1 211-22 6 173-: Omitted 182, 3 2863 

1445 i 247fe 1630-163' I 227-32 9 173 3 "»2648,2721 182' 1 2869 
1443-144« j 2461-3464 1 1633-163 7 234-23 8 173 3 364C- 183, 5 Omitted. 
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TABLES OF CORRESPONDING SECTIONS. 

CODE C O D E C O D E C O D E C O D E C O D E C O D E C O D E 

OF ' 5 1 . O F ' 73 . O F ' 5 1 . O F ' 73 . O F ' 5 1 . O F ' 73 . O F ' 5 1 . O F ' 73 . 

1826,1827 2870,2871 1984,1985 3190,3191 2122 3435 2421-2426 8683-3688 
1828-1830 2873 1986 3195 2123-2130 8437-3444 2427-2432 3697-3702 

1831 2873 1987-1989 3192-3194 2131-2133 3331 2433 3706 
1832 2872 1990-1993 3190-3199 2134-2144 3332-3312 2434, 2435 3708,3709 
1883 2874 1994-2001 -»3235-3244 2145-2150 8368-3372 2438-2444 3711-3719 

1834-1836 2876-2878 2002 3246 2151 3345 2445-2452 3721-3728 
1837-1839 2894-2896 2003 3253 2152, 2153 3347 . 2453 3730 
1840,1841 2897 2004 3249 2154-2156 3349 2454 3729 

1812 O m i t t e d . 2005 3253 2157 3351 2455-2458 3734-3737 
1843-1845 3408-3410 2006 O m i t t e d . 2158-2160 3353-3355 2459-2463 3739-3743 
1846-1848 2949-2951 2007 3254 2161 3352 2464 3751 
1849-1852 2958-2956 2008 3261 2162 ,2163 3356, 3357 2465 3727 

1853 2959 2009 32G6 2164 3350 2466 3744 
1854 2961 2010 8260 2165 3358 2467-2473 *3745-3?50 
1855 2963 2011-2013 Omitted. 2166-2172 3360-3366 2474 3754 
1856 2902 2014 3288 2173 3359 2475 3691 
1857 2964 2015-20!? 3270-3272 2174 8367 2476 3698 
1858 2963 2018 3253 2175 3345 2477-2479 8680-3682 

1.859, 1860 2967 2019 O m i t t e d . 2176-2178 O m i t t e d . 2480-2483 3692-3695 
1861, 1862 2975,2976 2020 3247 2180, 2181 3373, 3374 2484 O m i t t e d . 

1*63 2979 2021,2022 3256, 3257 2182 3376 2485-2488 2882-2885 
1864,1865 2980 2028, 2024 3202,2268 2183-2188 -»3377-3385 2189 2882 
1866-1873 2981-2988 2025 3273 2189 3386 2490-2492 O m i t t e d . 

1874 2969 2020 3276 2190 O m i t i e d . 2493-2495 •»2916,2917 
1875 2971 2027 3248 2191 -»3388 2496 2918 
1876 3996 3028,2029 3278 2192-2195 3394-3397 2497, 2498 O m i t t e d . 

1877,1878 3997 2030 3381 2190 O m i t t e d . 2499 2920 
1879 2998 2031 3287 2197-2200 3398 -3401 2500 2525 
1880 O m i t t e d . 2032 3282 2301-3205 8403-3407 2501 2536, 3537 
1881 3999 2033 O m i t t e d . 2206 3393 2502 •»2525 
1882 •»2971 2034 3283 2207-2209 O m i t t e d . 2503 2528 

1883,1884 8033,3024 3035, 3036 O m i t t e d . 2210-2212 2923-2925 2504 2776 
1885 3026 3037, 2038 32S9, 3290 2213-2215 8449-3451 2505, 2506 246, 247 

1886,1887 O m i t t e d . 2639 3293 2210 O m i t t e d . 2507-2510 251-254 
1888 3027 2040,2041 8290 2217,2218 3452, 3453 2511 248 

1889,1890 3032 ,3033 2042-2044 3298-8300 2219,2220 3455, 3458 2512 3669 
1891 O m i t t e d . 2045, 2046 3284 2221 3154 2518 45, f[ 23 
1892 8050 2047 3285 2333, 2223 8157, 3458 2514 *50 

1893-1896 8046-3049 2048, 2049 O m i t t e d . 3234-22 !9 3400-3465 2515 O m i t t e d . 
1897 O m i t t e d . 2050,2051 8286 2230-2233 3469-8472 52516 •»2520 

1898,1899 3073 2053 3306 2234 3466 2517-2522 O m i t t e d . 
1900, 1901 3073, 3074 2053 3288 2285-2339 3473-3477 2523 3819 

1902 307? 3054 3805 2210 8459 2524 3656 
1903 3045 2055-2058 3301-8304 2241-2252 3478-8489 2525,2526 3771 
1904 3044 3059, 3000 3291, 3292 2253, 2254 3467, 3468 2527 •»3781 

1905-1912 3079-3088 2061 '"SJii 2255 3490 2538-2580 O m i t t e d . 
1918 8089 3063-2064 3294-329*5 2256-2260 3502-3506 2531, 2532 »3781 
1914 3091 2065, 2066 O m i t t e d . 2281-2286 3507-3532 2533 O m i t t e d . 
1915 S039 206? 329? 2287-2288 3535 2584 3792 
1916 3055 20C8 O m i t t e d . 2289-2299 3536-3546 2535 O m i t t e d . 
1917 80o3 2069,2070 3280 2300 O m i t t e d . 2530 3788 

1918-1923 3092-3097 2071-207? 3307-3313 2301-2319 3547-3565 2537 3790 
1924 8098,3099 2078 O m i t t e d . 2320-2348 3567-3595 2538 8789 

1925-1932 3101-3108 2079-2082 3314-8817 2349-2358 3597-3600 2539 3799 
1933 1949 3111-3137 2088 3319 2359 O m i t t e d . 2540,2511 3805, 3806 

1950 O m i t t e d . 2084, 3085 3321,3322 2860, 2361 3607, 3608 2542 3801 
1951,1952 8128,8129 3080 3320 3863-3374 3011-3623 2543 3804, 8806 
1953-1956 3135-3138 3087 O m i t t e d . 2375 O m i t t e d . 2544 3814 

1957 3140 3088-2091 3328-8326 2376-2380 8624-3628 2545 *3811, 3812 
1958 3145 2092 O m i t t e d . 2381-<J387 8828-8634 2548 •»3800 
1959 3148 2093 832? 2888, 2889 8030, 3637 2547 -»986 

1900-1964 O m i t t e d . 2094, 2095 3329, 3330 2390 O m i t t e d . 2548 3808 
1965-1972 3216-3223 2096 8818, 8119 2891-3393 8641-3643 2549 3836 

1973 *3173 2097 O m i t U d. 2394, 2 , J 9 5 3643, 3644 2550 3813 
1974 3178 2098 8416 3896-2398 36 J 6-3648 2551 3828 

1975, 1976 3179 2099, 2100 341? 2399-2404 3650-3655 2552 3885 
19771 3184 2101-2113 8418-8430 2405, 2406 365 7, 3658 2553 -»3843 
1978 3180 2114 8884 2407 3856 2554-2556 O m i t t e d . 

1979-1981 3174-3 l7o 2115.2116 3431,3182 2408 3645 2557-2560 3837-3840 
1982 O m i t i e d . 2117-2120 O m i t t e d . 2409-2114 3863-3668 2561-2563 3839-3831 
1983J 8186 2121 3433 2415-2420 3672-3677 2564 O m i t t e d . 
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2565-2567 8845-3847 2850 4203 2987-2990 4406-4409 3159-3162 4550-4558 
2568-2583 3848-3863 2851 4213 2991 4420 3163, 3164 See Const. 
2584-2597 3865-3878 2852-2857 4226-4231 2992 4424 3165 4554 
2598-2607 3880-3889 2858 Omitted. 2993-2995 Omitted. 3166 See Conbt. 
2608-2611 3891-3894 2859, 2860 4233, 4233 2996 4425 8167 4555 
2612-2621 3902-3911 2861-2866 Omitted. 2997-2999 4558-4560 3168 4561 

2622 Omitted. 2807 4239 3000, 3001 4430, 4431 3169 Omitted. 
2623-2635 3912-3914 2868 4241 3002-3008 4444-4450 3170-3172 4563-4564 
2626-2643 3917-3934 2869,2870 4242 3009-3012 4432-4435 3173 *4569 
2644-2666 3936-8958 2871, 2872 4243.4244 8013 4443 3174, 3175 4566, 4567 

2667 Omitted. 2873 Omitted. 3014-3019 4437-4442 3178 4565 
2668-2677 3959-3968 2874 *4245, 4246 3020 4451 3177-3192 *4571 
2678-2690 3977-3989 2875-2880 4247-4252 3021-3028 4452-4459 3193-3208 •»4571 
2691-3704 3993-4006 2881 *4256, 4257 3029-3033 4460-4464 3209-3214 Omitted. 
2705-2714 4008-4017 2882 4258 3034-3038 4474-4478 3215 4587 

3715 4021 2883 4260 3039-3043 4466-4470 3216-3218 4578 
2716 *4031 2884 4259-4261 3044,3045 4472,4473 3219-3226 4574-4581 

2717-2734 4022-4029 2885 Omitted. 3046-3049 »4479-4486 3227-3229 4583-4584 
2725-2729 4035-4039 2886-2894 4262-4270 8050-3053 4487-4490 3230-3231 *4587,4588 

2730 4043 2895 4275 3054,3055 4491,4492 3286-3338 4593-4595 
2731-2734 Omitted. 2896 4271 3056 Omitted. 3239-3242 «4596-4600 
2785-2737 4044-4046 2897 4272 3057 -»4493 3243-3347 4601-4605 
2738-2743 4065-4070 2898 Omitted. 3058,3059 4496.4497 3348-3350 4613-4615 
2744-2758 4073-4087 2899 *4273 8060 Omitted. 3351, 3252 4617,4618 
3759-2766 4089-4096 2900-2906 4276-4282 3061,3062 4498, 4499 3253-3258 4654-4649 
2767-2772 4097-4102 2907-2909 4284-4286 3063-8065 4501-1503 5259 Omitted. 
2773-2775 4112-4114 2910 4291 3066 4507 3260, 8261 4620-4021 
2776, 2777 Omitted. 2911,2912 Omitted. 3067-3069 Omitted. 3262-3265 4623-4626 

2778 *4108,4115 2913, 2914 4298, 4294 8070-3071 4508, 4509 3266 Omitted, 
2779, 2780 *4115 2915 4395 3072 Omitted. 3267 4627 

2781 4117 2916 *4305 3073 4510 3268, 3269 4811, 4613 
2783-2787 4118-4123 2917 4300 3074 4512 3270, 3271 4888,4389 
2788, 2789 4126, 4126 2918 4465 3075-3078 4513-4516 3-72 4374,4376 
2790-2792 Omitted. 2919 4304 3079-3086 Omitted. 3273 43.7 r 
2793-2802 4145-4154 2920-3930 4306-4316 3087 4518 3274-3277 4379-4383 

2803 4155 2931, 2933 4337, 4328 3088-3096 •»4520-4533 3278 •»471 a 
2804-2810 4157-4168 2933, 2934 4330,4831 3097-3098 4538 8379 4714 
2811-2813 4165-4167 2935 4324 3099-3102 4540-4543 3280, 3281 Omitted, 
2814,2815 41b9,4170 2936 4332 3103-3108 4723-4726 8282 41*1 
2816-2819 4103-4106 2987,2938 4838 3107 * 4738-474,1 3283-3290 4175-41*2 
2820, 2821 Omitted. 2939-2941 4334-4310 3108-3116 4727-4735 3291 3296 4829-4684 

2822 4111 2942 4346 3117 4744 3297, 3298 4637,4688 
2823 4108 2948 4337 3118,3119 4770, 4771 3299-3808 4641-465!) 

2824-2826 Omitted. 2944 Omitted. 3120-3127 Omitted. 8309 465J? 
2827-2829 4186-4188 2945-2951 4340-4346 8128 4748 3310, 8311 4130, 4131 

2830 4109 2952 4352 3129 4751 3312-3321 4135-4144 
2831-2836 4191-41 % 2953 Omitted. 3130,3131 4772,4773 3322-3331 4660-4669 

2837 4197 2954 4354 3132,3133 Omitted. 3832-3850 4672-4690 
2838 4209 2955 4358 3134,3135 4774,4775 3351 4693 
2839 «4204 2956 Omitte i. 3136, 3187 4791, 4792 3352, 3353 Omitted. 
3840 4200 2957 435» 3138 Omitted. 3854-3857 4693-4696 
2841 -»4204 2958-2960 Omitted. 3139 Omitted. 3358 Omitted. 
2843 4214 2961 4362 3140. 3141 4793,4794 3359 4698 
2843 4208 2962 4365 3142 4758 3360 4701 
2844 4205 2963 4367 3148-3146 4795-4798 3361-3361 *4702 
2845 4202 2964-2971 4390-4897 3147-3153 4776-4782 3365 4704 
2846 4201 2972-2978 4398-4404 3154 Omitted. 3866,8367 4705,4708 
2847 *4204 2979 Omitted. 8155 «4767 
2848 4206 2980, 2981 4412. 4413 3156 See COP st. 
2849 4215 2982-2986 4405 3157, 8158 4547,4548 



i l l TABLES OF CORRESPONDING SECTIONS. 

REVTSIOiY OF 1860. 
The following table gives in the first column, consecutively, the numbers of the sections of 

the Revision, and in the last column the corresponding sections of the Code of 1873. In the 
intermediate columns are given the chapters and sections of session laws which amend or re
peal the sections of the Revision. 

SESSION L A W S . 
CODE 

OF '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
OF '73. 

1-3 1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 33 2 *(>78 
4,5 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 33 2 
*143 

6 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*154 
7 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*156 
8 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

9 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

Omitted. 
10,11 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*156 
13-15 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*160 
16 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*157 
18 

19-25 
*14 118 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

*159 
*158 

26-28 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*10 
*10 

j no 
1*10 

-»io 
»10 
«10 
*10 
*10 

33 
33 
33 
22 
22 
22 
22 
22 
22 

3 
4 
5 

6 
13 
8 

10 
9 

Omitted. 
29 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*581 
30-32 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

150-153 
33 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

678 
34-36 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

»3770 
37 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

153 
38,39 

40 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

Omitted. 38,39 
40 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

94, 95 
41 13 113 1 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

95, 678, 679 
42, 43 

13 113 1 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

94 
44, 45 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*783 
46, 47 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

97 
48, 49 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

103 
50 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

97 
51-54 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

98 
55,56 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

100 
57 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

99 
58 -»13 113 2 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

101, 144 
59, 60 

-»13 113 2 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

Omitted. 
61 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

3766 
62 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

86 
63 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

3764 
64 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

3765 
65-69 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

102-104 
70 -»18 113 3 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

Omitted. 
71-79 

-»18 113 3 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

108 
80 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

107, *25 
81 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

«678, 879 
( 12 
} »13 

168 
113 3 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

106 
82 

( 12 
} »13 

168 
113 3 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

T. 5, ch. 10 
83-85 

( 12 
} »13 

168 
113 3 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

108 
86 10 9 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

*3767 
87-89 

10 9 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

109, 110 
90 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

105-108 
»81 
92 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

Omitted. »81 
92 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

3768 
93 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

Omitted. 
94 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

14 
(10 
1 13 

105 
119 
44 

Omitted. 
95 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

14 
(10 
1 13 

105 
119 
44 T. 3, ch. 13 96 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

14 
(10 
1 13 

105 
119 
44 T. 3, ch. 13 

97, 98 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

14 
(10 
1 13 

105 
119 
44 

358 
99 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

363 

100 1*18 
10 

169 
113 
103 

2 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

12 60 *359, IT 3 
263 

101 
1*18 

10 

169 
113 
103 

2 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

3668 
102-108 

1*18 
10 

169 
113 
103 

2 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 

259 
1*10 
1*11 

23 
89 

1 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 
*277, *1955 

109 
1*10 
1*11 

23 
89 

1 

1-3 
8-9 

11 
10 
14 
16 

15, 16 
5-7 

13 
*12 

28-34 
Omitted. 

45 
46-48 

*49 
50-52 

Omitted. 
53, 54 

Omitted. 
8755 

See Const. 
59, 60 

759 
760, 761 

Omitted. 
762-765 

759 
58 

*3756 
61, 62 

*121 
*35, 36 

35 
63 

Omitted. 
*3757 
66-74 
*132 
*121 

*3758 

75-77 
78 

79-81 
*132 

Omitted. 
83 
85 
84 
83 

Omitted. 
87,88 

88 

*3759 

86 
Omitted. 

*583 

110 
111 
112 
113 

114 

115 
116 

117, 118 
119 
120 

131, 133 
133 

134-137 
138 
139 

130, 131 
133 

133, 134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 

148-153 
154, 155 
156-158 
159-162 

163 
164 
165 
166 
167 

168, 169 
170 

171,172 
173 
174 
175 

176-186 
187 

188-194 

195 
196 
197 
198 
199 
200 
201 

202-204 264-266 
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REVISION. 

G. A. Ch. Sec. 

CODE 
O F '73. REVISION. 
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O F '73. 

205 206 Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

Omitted. 
207 209 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

*783 
210 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

j Ex. S. 9 
1 10 

19 
38 

5 
211 212 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

j Ex. S. 9 
1 10 

19 
38 

5 
3775 

213 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

j Ex. S. 9 
1 10 

19 
38 

5 

337-345 
214 215 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

347 
216 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

349-353 
217-220 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

300, 854 
221 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

355-368 
222 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

369-372 
928 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

374-377 
224 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

766 
225 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

236-330 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

( Ex. S. 8 

\ 12 

1 13 

1 
118 

68 

4 
231-289 
240-249 

*9 49 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

( Ex. S. 8 

\ 12 

1 13 

1 
118 

68 

4 
3781 

250-260 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

( Ex. S. 8 

\ 12 

1 13 

1 
118 

68 

4 

3785 
261-270 
277-280 

io 
9 

99 
119 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

10 68 3784 
*766 

281-287 

io 
9 

99 
119 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

288 
289 

14 
14 

59 
59 

2 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 137 Omitted. 
Omitted. 

290 

14 
14 

59 
59 

2 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

379 
291 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

381 
292-801 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

389 
302 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

«391 

303 

804-306 

\ 9 
113 

73 
148 1 ,2 ,7 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

392-399 
385-387 

307 13 
18 

148 
148 

3 
5 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

388 
30S 
319 

13 
18 

148 
148 

3 
5 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

10 ' " 6 2 . . . . . . 

Omitted. 
573-575 

Kin 
311 

312 

313 

Yii 
} 13 

" " 8 7 
38 

2 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

10 ' " 6 2 . . . . . . 

576, 577 
578-582 

584 
Omitted. 

587-589 
314 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

10 ' " 6 2 . . . . . . 

589 
315 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

10 ' " 6 2 . . . . . . 

590 
316 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

591 

\ 9 

•U2 
(13 

69 
105 
148 4 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

Omitted. 
317 \ 9 

•U2 
(13 

69 
105 
148 4 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

592 \ 9 

•U2 
(13 

69 
105 
148 4 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

593 
318 

\ 9 

•U2 
(13 

69 
105 
148 4 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

Omitted. 
-319, 320 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 

603 
321. 3 2 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 
* 606-618 

323-382 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 617, *605 
338 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 
619-622 

334 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 

623 
335 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 

627 
336-839 10 29 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 
9 
9 
9 

14 

23 

23 
23 

121 

. . . . . . 

624-626 
840, 341 

10 29 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 23 
628 

342 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 23 639 
343 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

378 
379 

380-382 

383-391 
392 

393-397 
398 

399-412 
413-416 
417-420 

421 
432-429 

430 

431 
432 
483 

434,435 
436-439 

440 
441 
442 
443 
444 

445-'52 
453-455 

456 
457 
458 

459-461 
462 

463-467 
468 
469 

470-472 
478 
474 
475 
476 
477 
478 
479 
480 

481-491 
492 

493-496 
497 
498 

499-501 
502 
503 
504 

9 23 
630 

344 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

634,635 
845, 348 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

686,637 
347,318 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

638-642 
849 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

Omitted. 
350 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

"•641 
851. 352 9 

9 
165 
165 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

643-645 
353-357 

9 
9 

165 
165 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

643 
358 

9 
9 

165 
165 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

649-658 
359 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

3837 
360-367 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

*636, 646-8 
368-371 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

659-663 
372, 373 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

663-669 
374-376 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 

633 
377 

Omitted. 
259 

3975 
Omitted. 

2095 
125 

3976 
Omitted. 

279 
Omitted. 

280 
589 

«3368, 2552 
Omitted. 
«281-288 

Omitted. 
309-319 

Omitted. 
Omitted. 
Omitted. 

1446 
1447 

*3809 
324 

Omitted. 
«379 

*294 

*299 
*296 

«297-300 
301 

«676 
302 

303 

304, 305 
*806, 307 

-»832 
*3811 

3791 

308 
320 

321, 322 
Omitted. 

629 
Omitted. 

635-640 
-»646 

Omitted 
«193 

194 
Omitted. 

196, 197 
Omitted, 

203 
Omitted, 

3815, 3816 
3786 

335 
Omitted. 

327-334 
Omitted. 

584, 585 
205-207 
678, 680 

505, 506 
50? 

508 512 
513 
514 

515-517 
518 

519-528 
529 

530-534 
535-538 
539-546 

547 
548 9 89 • • • « • • «633 



X I V TABLES OF CORRESPONDING SECTIONS. 

REVISION. 

SESSION L A W S . 
CODE 

OF '73. REVISION. 

SESSION L A W S . 
CODE 

REVISION. 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

549-553 670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ch. 

33-25 
554 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Omitted. 
555, 556 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

26,37 
557, 558 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Omitted. 
559, 560 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 

*1885-1889 
561 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 
562 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 
796 

563 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 
564 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 

565-568 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 
( Ex. S. 8 

1 . 3 

93 
34 

134 
87 
31 
79 

1 

1 

797 
669,570 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
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723-725 
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734-738 
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740 
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734-738 
739 
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730-736 
737-744 
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745 
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723-725 
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731 
732 
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734-738 
739 
740 
741 
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744 
745 
746 
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748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

919 
625 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 
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745 
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764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Om. *329 
634, 635 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

857,858 
636, 637 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

860 
638 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 24 
173 
90 

173 

6 
18 

7 

865 
639-841 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 24 
173 
90 

173 

6 
18 

7 
642 

643, 644 
12 115 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 24 
173 
90 

173 

6 
18 

7 
867 

869 
645 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 24 
173 
90 

173 

6 
18 

7 
870,871 

646 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 34 4 , 5 873-874 
647, 648 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

Ex. S. 8 34 4 , 5 
875 

649, 610 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

9 173 9 876 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

9 173 9 
877-883 

654 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

9 173 11 884 
655-658 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

9 173 11 
885, 886 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

10 
9 

100 
173 
173 
90 

13 
13 

887, 3797 
888 660 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

10 
9 

100 
173 
173 
90 

13 
13 

887, 3797 
888 

661 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

10 
9 

100 
173 
173 
90 

13 
13 

662 9 

IS 

54 
69 

148 
47 

148 

6 

6 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

10 
9 

100 
173 
173 
90 

13 
13 

*890 

891 C63 

9 

IS 

54 
69 

148 
47 

148 

6 

6 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

14 134 895 
895-897 

664 

9 

IS 

54 
69 

148 
47 

148 

6 

6 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

899 
665, 666 

9 

IS 

54 
69 

148 
47 

148 

6 

6 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

903 
667-669 

9 

IS 

54 
69 

148 
47 

148 

6 

6 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

904,905 
670 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

901, 902 
671 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

906-913 
672 
673 

11 138 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

11 
11 

114 
6 

914 
915 

674, 675 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 

11 
11 

114 
6 

916,917 
«76-678 

670-674 
674 

677, 678 
678, 679 
679, 680 

675 
•»676 
682 

685, 686 
687-690 
692, 693 

692 
694-698 
699, 700 

700 
699 

703. 704 
701, 702 

705 
704, 706 

707 
702 

708, 709 
702, 705 

714 
710,711 

712 
Omitted. 

713 
718-730 
731, 732 
733-729 
730-736 
737-744 

Omitted. 
745 

Omitted. 
746-750 

Omitted. 
751,752 
754, 755 

753 
756-758 

766 
767, 768 

766 
769 

770, 771 
77--, 

774-776 
Omitted. 

777-780 
Omitted. 

772 
774 
781 

782 

«783 

Omitted. 
785-787 

Omitted. 
788 
789 
791 

19 
20-22 

679-682 
683, 684 
685,686 

687 
688-709 

710 

711 

712-717 
718 

719, 720 
721 
732 

723-725 
726 

727-729 
730 
731 
732 
733 

734-738 
739 
740 
741 
742 
743 
744 
745 
746 
747 
748 
749 

750,751 
752 
753 
754 
755 

756, 757 
758 
759 

760 

761 
762,763 

764 
765 
766 

767-773 
774 

775,776 
777 
778 

779 

780 
781 

782-784 
785 
786 

787, 788 
789,790 
791-798 

799 
800 

801,803 
803 Om. *77 
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804, 805 

Ch. 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

998 
806, 807 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

9 
9 

51 
96 

989-993 
808. 809 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

9 
9 

51 
96 

999 
810, 811 
812-817 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

9 
9 

51 
96 994 

1000 
818 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

996, 3809 
819, 820 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

976 
821 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

9 90 3809 
822 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

9 90 
Omitted. 

823 9 112 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

964-966 
824, 825 

9 112 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 953 

826 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

900 
901-905 

906 
907 
908 
909 
910 
911 
913 

913-915 
916 

Omitted. 
827 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

9 77 Omitted. 
828 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

9 77 
113,114 

829 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

111 
830 11 47 1 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

115 
831-834 

11 47 1 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

112 
835 14 27 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

116-119 
836-888 

14 27 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
889 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

f*Ex. S.8 
| *9 

-! *Ex. S. 9 
| »10 
I 11 

17 
175 

35 
84 

122 

840, 841 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

f*Ex. S.8 
| *9 

-! *Ex. S. 9 
| »10 
I 11 

17 
175 

35 
84 

122 

842 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

f*Ex. S.8 
| *9 

-! *Ex. S. 9 
| »10 
I 11 

17 
175 

35 
84 

122 

*1038-1057 
843 
844 

9 141 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

f*Ex. S.8 
| *9 

-! *Ex. S. 9 
| »10 
I 11 

17 
175 

35 
84 

122 
845, 846 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

f*Ex. S.8 
| *9 

-! *Ex. S. 9 
| »10 
I 11 

17 
175 

35 
84 

122 
*559 

847 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

*560 
848 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 77 Omitted. 
849 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 77 
561 

850-852 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
853, 854 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

«559 
855 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
8-*6, 857 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

572 
858, 859 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
860 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

573 
861 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

12 
12 

*12 
»12 

61 
61 
61 
61 

2 
3 
4 
5 

Om. »551 
862-886 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

12 
12 

*12 
»12 

61 
61 
61 
61 

2 
3 
4 
5 

431 
867 

868-871 
11 47 2 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

12 
12 

*12 
»12 

61 
61 
61 
61 

2 
3 
4 
5 

423 
*433 

872 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
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S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
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921 

1001 
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935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 
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S69 
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979 
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-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

12 
12 
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61 
61 
61 
61 

2 
3 
4 
5 

Omitted. 
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918, 919 
3908 
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900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 
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979 
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-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
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1086,1087 
1088 
1089 
1090 
1091 
1092 
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Omitted. 
900 
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800 

920, 921 
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1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
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957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 
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S69 
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-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
877 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 
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S69 

977, *591 
SeeT .5 , ch . l 

979 
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-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

428-430 
878 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

432-433 
879 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

65 
880 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

454 
881 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

440-446 
882 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
883 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

455-457 
884 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 
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SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

14 

12 

78 
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76 
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0 
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918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 
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1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

14 

12 

78 
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458-460 

468 
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7 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
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935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
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SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

476, 477 
888 \i 163 

100 
5 
7 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

Omitted. 
889 

\i 163 
100 

5 
7 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 14 478-480 
890 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 14 
483 

5 9 
1*12 

163 
100 

1 
g 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

483 
891 5 9 

1*12 
163 
100 

1 
g 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

486 
892, 893 

5 9 
1*12 

163 
100 

1 
g 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

3720 

{•J 
10 

163 
100 
76 

2 
3 
2 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

507-514 
894 {•J 

10 

163 
100 
76 

2 
3 
2 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

506 
895 

{•J 
10 

163 
100 
76 

2 
3 
2 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

515. 516 
896 

{•J 
10 

163 
100 
76 

2 
3 
2 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 81 «482-484 
897 
898 

*12 
12 

100 
76 

163 
100 

3 

3 
4 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

13 81 
485 897 

898 
*12 

12 
100 
76 

163 
100 

3 

3 
4 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

517 

ess 

*12 
12 

100 
76 

163 
100 

3 

3 
4 

918, 919 
3908 

Omitted. 
900 

Omitted. 
800 

920, 921 
921 

1001 
1002 

Omitted. 
923 

Omitted. 
924 
935 
925 

926-929 
980 

931-933 
«3813 

934 
941 
940 
942 
943 
940 
944 

«3813 
945-947 

Omitted. 
949 
950 

957, 958 
951 
955 

Omitted. 
Omitted. 
Omitted. 

3824 
959, 961, 983 

960 
*962 
3824 

Om. "»921 
958 
S69 

977, *591 
SeeT .5 , ch . l 

979 
978 

-983 

984, 985 

986 

968 

972 

969, *527 

973, 974 

980 
969 
984 
987 
975 

j *983 

986-990 
991, 993 

993 
994 
995 

996-999 
1000,1001 

1002-1015 

1016-1018 
1019 
1020 
1021 

1032-1024 
1025 
1026 
1027 
1028 
1029 
1080 
1031 
1032 

1033,1034 
1035 
1036 

1037-1039 
1040 

1041-1043 
1044-1045 

1046 
1047 

1048-1054 
1055 

1056-1058 
1059 

1060-1082 
1068 
1004 

1065,1006 
1087 

1068-1070 
1071-1073 

1074 
10 75 
1070 

1077-1084 
1085 

1086,1087 
1088 
1089 
1090 
1091 
1092 

10 25 1 518, 519 
520 



XVI TABLES OF CORRESPONDING SECTIONS. 

SESSION L A W S . 
CODE 

OF '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
OF '73. 

1093 521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1198, 1199 1101,1102 
1094 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1011-1016 
1095 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1022 
1096 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1017 
1097 13 179 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1019 
1098, 1099 

13 179 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1018 
1100 *13 81 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1020,1021 
1101 

*13 81 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1009 
(10 

14 

35 
188 

i 

2 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1103 

(10 

14 

35 
188 

i 

2 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1003 
1103 

(10 

14 

35 
188 

i 

2 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1104 

(10 

14 

35 
188 

i 

2 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1006-1008 
1105 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1022 
1106-1108 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1020,1021 
1109 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Om. *1026 
1110 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1010 
1111-1113 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1114 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1023-1028 
1115-1131 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1132 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1029, 1030 
1123 
1124 

10 25 3 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

12 
12 
12 

145 
145 
145 

1 
2 

3 ,4 

•••1004 
»1004 

1125 
1126 

13 59 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

12 
12 
12 

145 
145 
145 

1 
2 

3 ,4 *1005 
Omitted. 

1127 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1188-1190 
1138, 1139 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

11 119 *1192, 1193 
1130 10 25 4 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

11 119 
1195 

1131 
10 25 4 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1198 
1132 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

I 1190,1191 
\ 1200 

1201-1203 
1188 11 34 1 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

I 1190,1191 
\ 1200 

1201-1203 1134,1185 
11 34 1 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

I 1190,1191 
\ 1200 

1201-1203 
1136-1140 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1188 
1141-1143 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1204 
1144-1149 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1205 
1150, 1151 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1269 
1152 13 

13 
172 
172 

2 
3 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1153 

13 
13 

172 
172 

2 
3 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1241 
1154,1155 

13 
13 

172 
172 

2 
3 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Omitted. 
1156 13 172 4 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1246 
1157 

13 172 4 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

14 19 j1244,1252 
I 1254,1255 

1245 
1158 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

14 19 j1244,1252 
I 1254,1255 

1245 1159. 1100 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

14 19 j1244,1252 
I 1254,1255 

1245 
1161 18 172 5 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1251 
1162 

18 172 5 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

*1247 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1262 
1166 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1263 
1167, 1188 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1264-1287 
1169-1171 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1172 13 172 6 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1268 
1173-1175 

13 172 6 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

Om. '»2611 
1176 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1288 
1177-1179 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1275 
1180 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1277 
1181 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1276 
1182-1184 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1185 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1068 
1186 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

10 20 1983 
118? 13 

18 
151 
172 7 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

10 20 
1284,1285 

1188 
13 
18 

151 
172 7 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1189 

13 
18 

151 
172 7 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

553, 554 
1190, 1191 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1192 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1324-1329 
1193 13 

13 
10 

172 
172 

12 

8 
9 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1194 
13 
13 
10 

172 
172 

12 

8 
9 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

1330,1331 
1195 

13 
13 
10 

172 
172 

12 

8 
9 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 

3333-1351 
1196 

13 
13 
10 

172 
172 

12 

8 
9 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 
10 40 1352,1353 

Omitted. 1197 13 172 10 

521, 522 
523 

505, 534, 527 
525, 526 

*527 
528, 529 

*483-485 
580 

506 

533 
533 

506, 534 
535-537 

*471-475 
Omitted. 

538-540 
Om. »1653 

541-547 
489-491 

495 
496 
497 
498 

Omitted. 
499, 500 

501 
503, 503 

504 
492 

493. 494 
Omitted. 

548-550 
Omitted. 

1058, 1059 
1060 
1061 

1063, 1068 
1064 
1065 
1069 

1066, 1067 
1076 
1077 

1071-1073 
1068 

1074, 1075 
1078-1080 

1083 
1083-1085 

1081 
1080-1088 
Omitted. 

1089 
Omitted. 

1070 
Omitted. 

10.41 
1093 
1094 
1091 

Omitted. 
1095 
1096 
1097 
1099 
1100.1 

1300-1305 
1306 
1307 
1308 
1309 

1310, 1311 
1312 
1213 
1214 
1215 

1216-1218 
1219 
1220 
1231 
1222 

1223-1235 
1236-1241 
1243-1344 
1245,1246 

1247 
1248 

1249,1250 
1251-1283 
1264-1266 

1267 
1268 
1269 

1270 

1271-1273 
1274 

1275, 1278 
1277 

1278-1288 
1289-1313 

1311 
1315 
1316 

1317 

1318 
1319 
1320 
1321 

1322,1323 
1324-132? 

1328 
1829 
1380 
1381 
1332 
1333 
1884 

1335-1337 
1338 
1339 

1340,1341 
1342-1344 
1345, 1346 

1347 
1348-1353 

1354 
1355,1356 
1357-1375 
1376,1377 

1378 
10 1352,1353 

Omitted. 



REVISION OF 1860. XV U 

""VKION L A W S . 
CODE 

O F '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
O F '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

1379-1385 1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

( 12 
1*18 

179 
109 

16 
19, 20 1386 • ••• 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

( 12 
1*18 

179 
109 

16 
19, 20 *1399,1400 

*3825 
:387-1391 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

j 12 
1*13 

12 

179 
109 
179 

16 
29 
16 

1892 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

j 12 
1*13 

12 

179 
109 
179 

16 
29 
16 

*1404, *1408 
1393-1395 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

j 12 
1*13 

12 

179 
109 
179 

16 
29 
16 Omitted. 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

j 12 
1*13 

12 

179 
109 
179 

16 
29 
16 

1396 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 
13 
13 

*13 

109 
109 
109 
109 

40 
44 
45 
46 

*1424 
1397 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 
13 
13 

*13 

109 
109 
109 
109 

40 
44 
45 
46 

1427 
1398-1400 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 
13 
13 

*13 

109 
109 
109 
109 

40 
44 
45 
46 

1428 
1401-1405 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 
13 
13 

*13 

109 
109 
109 
109 

40 
44 
45 
46 *1432 

1406 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 
13 
13 

*13 

109 
109 
109 
109 

40 
44 
45 
46 

1407,1408 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

13 109 4 1407 
1409 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

13 109 4 

1410 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 109 5 *1385 
1411 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*13 109 5 

1412 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*1386 
1413,1414 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

Omitted. 
1415 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

2316 2219 
1416-1418 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1517 
1419 10 75 3 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

*1447 
1420 

10 75 3 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1512-1516 
1421 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 102 »1464-1478 
1422 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 102 
1518 

1423,1424 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 102 •»1464 1468 
1425,1426 18 

*13 
13 

«13 
13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 102 
1519-1522 

1427 
18 

*13 
13 

«13 
13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

3822 
1428 
1429 
1430 

18 
*13 

13 
«13 

13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 
10 

102 
65 

•»1464-1478 
1447 

1431 

18 
*13 

13 
«13 

13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1489 1506 
1432 

18 
*13 

13 
«13 

13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

-»1507 
1438 

18 
*13 

13 
«13 

13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1507 
1434. 1435 

18 
*13 

13 
«13 

13 
18 
13 
18 

109 
109 
109 
109 
109 
109 
109 
109 

5 
3 
8 
9 

11 
13 
14 
12 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

. . . . . . . . . . 
1488 
143? 
1438 

1439.1440 

»13 
»13 
-»13 

109 
109 
109 

38 
39 
35 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

. . . . . . . . . . 
1448, 1449 
Omitted. 
1479-1481 

3809 
'1441 13 

«11 
113 

109 
132 
109 

38 

' " 42 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1523-1535 
1540 

1442 

1443, 1444 

13 
«11 
113 

109 
132 
109 

38 

' " 42 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 94 9 
1542, 1543 

1544 
1415 13 109 39 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

9 94 9 
1546-1549 

1446,1417 
13 109 39 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

3807 
1448 
1449 

13 109 48 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1550 

1450 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

t 9 
•I 12 
(14 

\ 12 
(14 

94 
128 
24 
94 

128 
24 

2 

1 
3, 4 , 7 

2 

1451-1455 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

t 9 
•I 12 
(14 

\ 12 
(14 

94 
128 
24 
94 

128 
24 

2 

1 
3, 4 , 7 

2 

1526 

1456 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

t 9 
•I 12 
(14 

\ 12 
(14 

94 
128 
24 
94 

128 
24 

2 

1 
3, 4 , 7 

2 
145? 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

t 9 
•I 12 
(14 

\ 12 
(14 

94 
128 
24 
94 

128 
24 

2 

1 
3, 4 , 7 

2 
1529-1532 

'1460 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

t 9 
•I 12 
(14 

\ 12 
(14 

94 
128 
24 
94 

128 
24 

2 

1 
3, 4 , 7 

2 
1559 

1461-1463 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1551 3829 
1464 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1552-1554 
1465-1488 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1469 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1555 
1470 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1471 1472 •»13 
13 

III 

109 
109 
100 
109 

1,3 
O 

6 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1548 
1473 

•»13 
13 

III 

109 
109 
100 
109 

1,3 
O 

6 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1541 

1474 

•»13 
13 

III 

109 
109 
100 
109 

1,3 
O 

6 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

Rep. 13 25 Omitted. 
1570 1571 

1475 

•»13 
13 

III 

109 
109 
100 
109 

1,3 
O 

6 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1573 1574 
1476 11 

13 
100 
109 7 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 

1477 
11 
13 

100 
109 7 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 
1478 

11 
13 

100 
109 7 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 
1109,1110 

1479 

1354-1360 
( Omitted. 
1 *3590, Ij 1 

1364-1368 
Omitted. 
1369-1371 

( 1373, 
1 *303, % 24 

*309, *319 
Omitted. 

1373-1377 
*1263, 1365 

1378, 1379 
*1361, 1363 

1380 
Omitted. 

1381 
Omitted. 

1382 
4715-4717 

4720 
*4721 

Omitted. 
4720 
4721 

*1389 
*1884 
*1388 
*1389 
*1391 

1393 
1394 
1392 

Omitted. 
*1403 
*1404 

1422 
Omitted. 

1444 

-»1425 

Omitted. 
-»1423 

Omitted. 
3825 
2372 

OiniUeu. 
2274-2278 

j «2266-71, 
1 2c?4 

Omitted. 
1412 
1413 

*4024-4036 
1414 

Omitted. 
-»1386 

Omitted. 
*1383 
-»1384 

1386 

Omitted. 
Omitted. 

1387 
Omitted. 

*1401 

1480 

1481 

1482 

1483 
1484 
1485 
1486 
1487 
1488 
1489 
1490 
1491 
1492 

1493-1495 
1496 

1497-1499 
1500-1508 

1504 
1505 

1506-1510 
1511-1513 

1514 
1515 

1516-1519 
1520 
1521 

1522-1524 
1525 

1526-1543 
1544 
1545 

1546, 1547 
1548,1549 
1550-1554 
1555-1557 

1558 
1559-1561 

1582 
1563,1564 

1565 
1566-1569 

1570 
1571 

1572-1574 

1575 

1576 

1577 
1578 

1579-1581 
1582 
1583 

1584, 1585 
1586 
1587 

1588-1635 
1636,1637 
1638, 1639 

1640 
1641-1696 
1697,1698 

1699 Omitted. 



XV111 TABLES OF CORRESPONDING SECTIONS. 

REVISION 

SESSION L A W S . 
CODE 

O F '73. REVISION, 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
O F '73. REVISION, 

G. A. Ch. Sec. 
OF '73. 

170C 1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2123 
1701 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

377, 278 
1702,170c 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2129, 2130 

1704 i is 
10£ 
13fc 

1 
1 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

13 140 1 2131 
2134-2136 

170f 
i is 

10£ 
13fc 

1 
1 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

9 ill 2137 
1706 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

9 ill 
2138-3781 

170? 1C 
10 

10S 
109 

2,8 
4 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2139-2143 
1708 

1C 
10 

10S 
109 

2,8 
4 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

*2510 
1709-1713 

1C 
10 

10S 
109 

2,8 
4 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

13 140 2, 3 2529, If 2 
2144 1714 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

13 140 2, 3 2529, If 2 
2144 

1715 11 
11 

47 
4? 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2145 
1716 
171? 

11 
11 

47 
4? 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

»18 140 1 *2133 
2146 

1718 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

Omitted. 
1719 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

9 128 2147 
1720 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

9 128 
2148-2170 

1721 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

13 178 2177-2182 
1722-1727 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

13 178 
2069-2072 

1728 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

1729 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2073-3935 
1730 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2074 
1731 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

3803 
1782, 1733 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

2019-2030 
1734 10 

10 
11 

121 
121 
47 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

*1585-1603 
1735-1738 

10 
10 
11 

121 
121 
47 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 Omitted. 

1739 

10 
10 
11 

121 
121 
47 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1842 
1843,1814 
1845,1846 

1847 
1848-1851 

1851 
1852 

1853-1856 
1857-1884 

1865 
186C 

1867-1889 
1870 
1871 

1872,1873 
1874 

1875-1897 
1898-1905 
1906-1909 

1910 
1911 
1912 
1913 

1914-1925 
1926-1939 
1940-1958 

1900 
1740 

10 
10 
11 

121 
121 
47 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

-»14 109 7, 8 »1906, 1907 
1741 io 

10 

109 
109 

5 
6 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

-»14 109 7, 8 
1837-1841 

1742 
io 
10 

109 
109 

5 
6 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

08, «T 12 
-»1783, 1884 1743-1745 

io 
10 

109 
109 

5 
6 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

08, «T 12 
-»1783, 1884 

( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

1844-1848 
1746-1758 ( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

1851-4854 ( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

1856-1858 
1759-1762 

( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 

1855 
1760 

( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1980,1981 
1962-1966 

196? 
1908 

1969-1971 
1972-1975 
1976-1978 

10/9 
1980 1859 

1763 

( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1801-1864 
1764 

( 9 

< Rep. 12 
( 12 

9 
Rep. 11 

13 

39 
138 
173 

39 
106 

18 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1866, 1867 
1765-1768 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1769-1774 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1876-1879 
1775 9 

9 
82 
82 

1-12 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

-»1910,1881 
1776 

9 
9 

82 
82 

1-12 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

Omitted. 
1777 

9 
9 

82 
82 

1-12 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1 
9 

052 
172 
172 
143 

1 
1 

12 
3 

•»1577-1584 
1778 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1 
9 

052 
172 
172 
143 

1 
1 

12 
3 

1713 
1779 
1780 

1781-17H 

9 
9 

82 
82 

14-17 
20 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1 
9 

052 
172 
172 
143 

1 
1 

12 
3 1727 

1793 
1785,1786 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1787,1788 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(91 
111 

72 
33 

5 
1789-1793 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(91 
111 

72 
33 

5 
1716 

179 i 

1104 
1103 

1106, 1107 

1112 

1105 
Omitted. 

1114, 1115 
1116 

Omitted. 
1604 
1604 
1605 

1606-1611 
1606 
1608 

Omitted. 
1607 

Omitted. 
1021 
1606 
1619 
1606 

Omitted. 
1606-1612 
Omitted. 
1606-1614 
Omitted. 

1107 
1108 

Omitted. 

1122-1183 

SeeT.9, ch.5 
See T.9, ch.5 

1500 
1561 

1563-1566 
Omitted. 

*2037-2048 
3043 
3050 

2049, 2048 
*2053, -»3057 

-»3080 
2049 

2075, 2076 
2077 

2078-2081 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(91 
111 

72 
33 

5 

1717 
1794-1799 2082-2087 

2089-2091 
2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1800-1803 
2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1718 1719 
1808 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1752 
1801 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1717,1718 
1805 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1778 
1806-1811 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1721,1723 
1813 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(1723-1734 
11777,1778 

1738-1741 
1813 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(1723-1734 
11777,1778 

1738-1741 1814 9 116 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

(1723-1734 
11777,1778 

1738-1741 
1815-1818 

9 116 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1743 
1819-1822 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1742 
1823-1825 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1777 
1826-1828 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1829 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1745-1749 
1830 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1751 
1831-1839 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 

1754,1755 
1840, 1841 . 

2082-2087 
2089-2091 

2088 
2098 
2H)3 

2097-3103 
3096 
2092 
2094 

2104-2107 
2108-3111 
2112-3114 
2115-2117 

2119 
2118 

2130-2128 
Omitted. 

1981-1984 
1985, 1988 
1987-1989 
1990-1993 

1994 
1995-1999 
2000-2021 

2023 

3033 

3034 
3035 

3036 

3027, 2028 
2039 

3030, 3031 
3083 
3033 
3034 

3035, 3036 

2037 

2038-3041 
3043 
2043 
2044 
2045 

2046-2050 
2051 
2052 
2053 1753 



REVISION OF 1860. Xix 

SESSION L A W S . 
CODE 

OF '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

2054, 2055 1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

105, 108 
2056 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
205? 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

126, 127 
2058 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
2059 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

128 
2060, 2061 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

3976 
2062 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
2063 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

556-558 
2064 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
2065 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1487, 1488 
2066, 2087 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1487 
2068 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
2069-2073 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

4 
20 74 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1920 
2075, 2076 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

*2202 
2077 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1923-1926 
2078 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

Omitted. 
2079 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1928-1934 
2080 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1939 
2081 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1935 
2082-2084 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

2014 
2085 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1927,1938 
2086, 208? 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

13 98 2015 
2088 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

13 98 
Omitted. 

2089-2091 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 

1941-1946 
2093-2094 Rep. 9 

9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2178 
2179 

2180, 2181 
2182 
2183 
2184 
2185 

2186-2188 
2189-2192 
2193, 2194 

2195 
2196 

2197, 2198 
2199 
2200 

2201-2204 
2205, 2206 
2207-2213 

2214 
2215 
2216 
2217 
2218 
2219 

2220-2225 
92°6 4955 

205)5, 2098 
2097-2099 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2227 
2228,2229 
2280, 2131 

. . . . . . . . . . 1958 
1959 

2100 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2227 
2228,2229 
2280, 2131 1960,1961 

2101 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

3232, 2238 
22514 

1964,1985 
3102, 2103 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

3232, 2238 
22514 1969 

2101 
2105 
210o 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

8639-3062 
Omitied. 

1970 
2107 
2108 

2109-2117 

Rep. 9 
9 
9 
9 
9 
9 
9 
9 
9 

10 
8 

172 
172 
172 
172 
173 
172 
172 
172 
172 
52 
81 

79,80 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

M l 
114 

46 
32 

1947 
Omitted. 

. «1957 

1958 
2118 
2119 

Rop. 9 172 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

M l 
114 

46 
32 

1947 
Omitted. 

. «1957 

1958 
2120-2122 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

»1966 
2123-2132 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

Omitted. 
2133-2140 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

-»1966-1968 
2141 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 

1962,1963 
2142 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2235-2238 
3289 
2240 
2241 

2343, 3243 

2244 

2245 
2546 
2247 

2248-2250 
2251. 2253 
3253, 2254 Ountted, 

2113 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1936 
2141 9 161 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

Omitted. 
2145,3148 

9 161 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

14 00 "»1971 
2147 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

14 00 
1972-1975 

2148 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

Omitted. 
2149 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1976-1979 
2150, 2151 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1982, 1988 
2152 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1985 
2158 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

2773 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1986 
2155 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

Omitted. 
2156 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1988-1990 
215? 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

9 173 9 1991 
2158 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

9 173 9 
1992, 1993 

3159, 2160 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

1994-2010 
2161 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

2011-2018 
3162, 2163 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

2017, 2018 
2164 

2185-3188 
Rep. 9 152 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

12 86 3 *2312 
2318 

3169. 3170 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

3320 
' 3171 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

13 158 2 »2321 
2172 2173 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

13 158 2 
2322-2328 

2174-2176 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 

2334-2337 
2177 | 

1756, 1757 
Omitted. 

1779 
Omitted. 

1779 
1781, 1782 
1758-1760 

589 
Omitted. 

675 
1766,1767 
1766-1769 
1770-1774 

1776 
1720, 1721 

1761 
784 

1752 
1791 
1786 

Omitted. 
1792 

Omitted. 
1778 

Omitted. 
Omitted. 

1787, 1788 
1800-1602 

1802 
1808 

Omitted. 
1809 

1800, 1805 
1802 

Omitted. 
Omitted. 
Omitted 
Omitted. 

1704 
•»1717 

Omitted. 
1829-1886 

-»1664 
Omitted. 
Omitted. 

•»1664 
1666,1667 

1680 
1872 

»1677 
1673, 1674 

-»1668 
*1675,1676 

1670 
»1685 
1689 
1685 

1685, 1686 
1687, 1088 

-»1694 
1690,1691 
Omitted. 
Omitted. 

121, 122 
Omitted. 

123 
124 
105 

2255 
2356, 2357 

2358 
3359-3362 

2283 
2264-2267 
2268,2269 

2270 
2371 
2872 

2273-2276 
2277-2279 

2280 
2281 

2282-3298 
2299-2301 
2802, 2303 
2304, 2305 

2806 
2307 
2308 

2309-2315 
2316-2319 
2320-2322 2320-2331 



X X TABLES OF CORRESPONDING SECTIONS. 

REVISION. 

SESSION L A W S . 
CODE 

O F '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. 

158 
71 

Sec. 

CODE 
O F '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

(13 
(14 

Ch. 

158 
71 

3 2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2450 
2457 
2458 
2459 

Ch. 

2475 
2323 

(13 
(14 

Ch. 

158 
71 

3 2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2450 
2457 
2458 
2459 

2474 
3324 

(13 
(14 

Ch. 

158 
71 

3 2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2450 
2457 
2458 
2459 

2477 
3325 13 

13 
158 
158 

4 
5 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2450 
2457 
2458 
2459 3476 

2326 
13 
13 

158 
158 

4 
5 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

3487-3489 
2327 

13 
13 

158 
158 

4 
5 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2483-2486 
2328 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2478 
2329 13 158 6 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2461-2464 
2380 

13 158 6 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2319 
23 4 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

233? 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2479-2481 
2333 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

9 
9 
9 

151 
151 
151 

1 
2 
3 

2440 
2334 
2..35 

2836, 2337 

13 
13 

158 
158 

7 
8 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

9 
9 
9 

151 
151 
151 

1 
2 
3 

2451 
2440 

*2436 
2338 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

*2460-2464 
2339 18 158 9 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

*10O8, 1909 
3340 

18 158 9 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2841, 2342 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2455-2457 
2343-2345 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

Rep. 13 7 
2346, 2347 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

Rep. 13 7 

2348 
2849 

13 
18 

158 
158 

10 
11 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

13 126 2212, 2213 
3314 

2350 

13 
18 

158 
158 

10 
11 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

Omitted. 
2351 13 

18 
158 
158 

12 
13 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2315 
2352 

13 
18 

158 
158 

12 
13 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2185-2193 
2353-2856 

13 
18 

158 
158 

12 
13 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

«8787 
2357 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2193-2197 
2358, 2859 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

12 191 2198 
2380 13 158 14 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

12 191 
2199, 2200 

2381-2363 
13 158 14 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

13 127 2220 
2364 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

13 127 
*2221,2223 

2365 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2460-2462 
2463-2466 

2467 
2468-2471 

247. 
2473 

2474-2476 
2477 
2478 
2479 
2480 

2481-3487 
2488-2493 

3494 
3495-349? 

3498 
3499-3504 
3505, 3506 

3507 
3508-3513 

3514 
3515-3522 

2523 
2524-2528 

2529 
2530, 2581 

2532 
2533 

2223, 2224 
2386, 2357 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

*2869 
2368, 2369 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3339 
2370 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

Omitted. 
3371-2375 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3237-2340 
2370 13 158 15 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2341,3343 
2243 2877-2385 

13 158 15 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2341,3343 
2243 

2386 13 
13 

158 
158 

16 
17 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2244 
2387 

13 
13 

158 
158 

16 
17 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2246 
2388 

13 
13 

158 
158 

16 
17 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2248-2350 
2389 13 158 18 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2257-2205 
3390 

13 158 18 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2251 
3391 13 

13 
18 

Rep. 13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2247 
3392 

13 
13 
18 

Rep. 13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2252 
2393 
2394 

13 
13 
18 

Rep. 13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

11 125 2266 
2267, 3268 

2395 

13 
13 
18 

Rep. 13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2256 
2396-2398 

13 
13 
18 

Rep. 13 
13 

158 
158 
158 
158 
158 

19 
23 
20 
23 
21 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2254, 2255 
2399 13 158 22 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

Omitted. 
2400-2402 

13 158 22 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2280, 2306 
2403 9 22 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2307-2311 
2404-2418 

9 22 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3504-2507 
2419-2421 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2505 
2422-2425 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2507, 2508 
2426 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2513-3516 
2437-2434 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3516, 2517 
2435-2437 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

Omitted. 
2438 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3519, 2530 
2439 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

3532 
2440 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

2538 
2441-2444 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

133.134 
2445, 2446 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

137,3788 
2447, 2448 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

*13 
10 

122 
28 

923 

9 
4 
5 

*138 
2449-3453 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

*13 
10 

122 
28 

923 

9 
4 
5 

*139 
2453 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

*13 
10 

122 
28 

923 

9 
4 
5 140 

2454, 2455 

2338 

2339 
2340 
2341 
2343 
2351 
2353 
2844 
2333 
2342 

*45, IT 31 
Omitted. 

3347 
3345, 2346 

*2496 
2348 
2349 

2368,2369 
2354-2856 
Omitted. 

2362 
2363 
2364 
2365 
2357 

2358-2361 
2367 

2406, 2407 
2370 

2371-2373 
2378 
2376 

2379, 2380 
2382,2388 
Omitted. 

2384-2388 
2389 

3390-2398 
2399 
2400 
2401 
2366 
2366 
240* 

*2411 
-»2408 
*2411 

Omitted. 
2413-1415 
Omitted. 

2416-2118 
2419 

2420-3434 
2435 

2436-2439 
2441 

2443-2450 
2452-2454 
Omitted. 

245r> 
2460 

2465-2468 
2459 
2469 

2470-2473 
2482 

2494, 2495 

2536 
253? 
2538 

2539-2542 
2543, 2544 
2545, 2546 

2547 
2548 

2549-2551 
2552-2500 

3561 
2562 
2563 
2564 

2565, 2566 
3567 

2568, 2569 
2570-2572 
2573-2599 
2600-2604 
2605-2608 

2609 
2610, 2611 
2613-3615 
3616,3617 

3618 
3619, 3620 

2621 
2622 

2633, 3634 
3635 
3636 
363? 
3628 

2629,2630 

122 
28 

923 

9 
4 
5 

141,143 



REVISION OF 1860. XXI 

SESSION L A W S . 

REVISION. 

G. A. 

2631-3634 , 
3835 . 

2636, 2837 . 
2638 . 
2839 . 
2640 . 
2841 . 
2642 
2643 . 
2644 . 
2645 . 
2646 

2647, 2648 . 
2649 . 

2650,2851 . 
2( 52 . 
2653 . 

2654,2655 . 
2656-2658 . 

2659 . 
2660-2662 . 

2663 . 
2664-2687 . 
2668-26?a . 

2673 . 
2674 . 

2675-2678 . 
2679-2681 . 
2682,2683 . 

2684 . 
2885-^887 
2688-2698 . 

2699 . 
2700 
2701 . 
2702 . 
270-1 . 

2704-2707 
2708 

2709-2719 . 
2720-2722 . 
2723,2724 . 

2725 
2726 
2727 

2728 

2729 -

2730 

2731 

2732 

2733 
2734. 
2735 . 
2786 . 
2737 . 
2738 . 
2739 
2740 . 
2741 
2742 

2743-2745 . 
2746 

12 

Ch. Sec. 

14 

118 

13 

13 

9 
13 
13 
13 
13 

Ex. S. 8 
13 

(13 

21 

167 

o 
167 

3 
167 

3 
6 

167 
5 
3 

16 
5 

167 
3 
5 

167 

Rep, 

13 

167 
167 

167, 

9 
35 

10 

C O P E 
O F '73. 

8163-3168 
3172 

143 
144 

Omitted. 
183,134 

136 
135 
18! 

Omitted 
*3769 

*583 
146 

147,3771 
148,149 

*3203 
163 

"*165 
108 

Omitted. 
173-175 

161 
176-179 
167-171 

17: 
187 

Omitted. 
- *180 

188,189 
277 

190-192 
3491-3501 

208 
208 

210 
•»208 

211-214 
215 

216-226 
227-229 
234, 235 

236 
237 
238 

238 

239 

240 

241 

281 

241 

242 
230 
243 

-»232 
244 
245 

2529 
2530 

Omitted. 
2531-2533 

2534 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 
O F '73. 

2747-2752 

Ch. Sec. 

2535-2540 
2753-2756 Omitted. 
2757-2705 3543-3551 

2766 Om. *2683 
2767-2770 3572-2575 

2771 
2772 

13 167 ii *2563 
2562 

2773 
2774 

Rep. 13 107 35 Omitted. 
2563 

2775 Rep. 13 
13 

617 
167 

35 
12 2776 

2777-2783 

Rep. 13 
13 

617 
167 

35 
12 2564 

2565-2571 
2784 2559 
2785 2553 
2786 2558 
2787 2552 
2788 2557 

2789,2790 2554,2555 
2791 Omitted. 
2792 2556 

2793, 2794 2560,2561 
2795 2576 

2796-2798 2579-2581 

2799 

2800 
2801 

( 9 
•U2 
( l 4 

14 

169 
172 
95 
64 

8 
2 2582 

2586 
2585 

2802 
2803 
2804 
2804 

2806-2809 
2810 
2811 
2812 

13 

13 

167 

167 

18 

14 

2589 
2590 
2591 
2592 

2593-3596 
3594 
3599 

3599,^3855 
2813-2817 3600-3604 

2818 Omitted. 
2819-2828 3605-3609 

2824 
2825 

13 167 13 3610, 3613 
3612 

2836 2612 
2827-38^9 2613-2615 

2880 2617 
3831,2832 2618 

2883 
2884 

2835-2842 

13 
9 

142 
174 2 

2619 
2620 

2621-2628 
2843 

2844-2848 
13 167 16 2629 

2630-2634 
2849 2635 

2850, 2851 2636 
2852 

2833-2855 
9 174 1 Omitted. 

Omitted. 
2856 
2857 

13 167 17 Omitted. 
2637 

2858 2636 
2859 3638 
2860 Om*180,1{ 3 
2861 3707 

2862, 38o3 Omitted. 
2864-2886 3689 

2887 2640 
2868 Omitted. 

2869,2870 
2871 
2872 

2641,2642 2869,2870 
2871 
2872 

9 75 2643 
2644 

2873, 2874 • » * • • • * * * • . a • • • . . . . . . 2645 



xxu TABLES OF CORRESPONDING SECTIONS. 

REVISION. 

SESSION L A W S . 
CODE 

O F '73. REVISION. 

SESSION L A W S . 
CODE 

REVISION. 

G. A. Ch. Sec. 

CODE 
O F '73. REVISION. 

G. A. Ch. Sec. 
OF '73. 

2875 2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 

2689-2691 
3876-387 9 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 

2734 
3880 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 

2680 
2881 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 

2735 
2882-2885 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 

2693 
2886 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 
2736 

2887, 3888 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 2693-3700 
3889 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2977-2979 
2980 
2981 
2982 
2983 
2984 

2985-2992 
3737 

3890 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

3938 
2891 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

3"39 
2892 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

3740 
2893 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2741,2742 
2894 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

•»2742 
2895-2897 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

Omitted. 
2898, 2899 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2747 
2900 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

Omitted. 
2901 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

13 167 20 2744 
2902, 2903 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

13 167 20 
2748,2749 

390* 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2750 
2905,3908 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2751 
3907 13 167 18 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2752-2758 
2908, 2909 

13 167 18 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

Omitted. 
2910, 2911 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2759,2760 
2912 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 

2746 
2913 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

2994. 2995 
2996. 2997 

2998 
2999 

3000-3003 
3004 
3005 
3006 
3007 

3008, 3009 
3010,3011 
3012, 3013 
3014-8020 

3021 
3022, 3023 
3024, 3025 
3026 3035 2761-2770 

2914, 2915 
2916 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

9 174 3 2771 2914, 2915 
2916 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

9 174 3 
2773 

2917 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2777 
2918 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2773-2775 
2919 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2778-2783 
2930 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

3784 
2921-2923 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

Omitted. 
2021 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2785-2787 
2925 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

Omitted. 
2926, 2927 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2788 
2928-2932 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2789 
2933-2936 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2788 
53937 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2790-2801 
2938, 2989 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2803-2805 
2940 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2802 
2941 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2806-2810 
2912 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

3238 
2948 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2811-2813 
2944 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2654 
2945 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2814 
2946 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

*2743 
2947 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2815-2826 
2948-2950 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

«'3834 
2951 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2827-2836 
3952 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2837 
2953 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2839 
2954 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2838 
2955 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

3155 
2956 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2840-2843 
3957 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2849, 2850 
2958-2960 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2853 
2961 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2851-2853 
2982 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 

2844-2848 
2963, 2984 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 
2854, 2835 

2965 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 Omitted. 
2986 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3036 
3037-3010 

3041 
8043-3044 
3045-3050 

3051 
3052 

3053-3055 
3056 

3057, 3058 
3059 
3060 

3061-3073 
3073-3075 

3076 
3077-3081 

3083 
3083-3085 

3086 
3087 
3088 

3089-3100 
3101 

3103-3111 
3113 
3113 

3114, 3115 
3116 

3117-3130 
3131, 3132 

3123 
3124-3126 
3127-3131 
3132, 3133 

3134 
2856-2860 

\ 9 
(13 

28 
167 19 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 

2864 -2866 
2967 \ 9 

(13 
28 

167 19 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 

2861-2868 
2968 2970 

\ 9 
(13 

28 
167 19 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 

2867,2868 
2971 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 

2869-2875 
2972-2974 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 

Omitted. 
2975 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 
Rep. 9 150 «2876 

2976 

2646 
2648-2851 

2655 
Omitted. 
3657-3660 

3059 
2661, 2682 

2659 
2662 
2059 
2663 
2658 
2664 

2665-2687 
2667. 2668 

2652 
2701 

2705, 3708 
2689 

2670, 2671 
2672 
2673 

2675, 2676 
2675 

Om -»3689-96 
2678, 2679 

267? 
2712 

3648, 2713 
Omitied. 

2048 
2714-2716 

Om. «2712 
2717 

2708, 3709 
268 [-2685 
Omitted. 

2710 
Omitted 

2711 
Omitted. 

2718 
Omitted. 

2704 
Omitted. 

2719 
Omitted. 

3720-2722 
Omitted. 

2723 
Omitted. 

2724 
2702 
2725 
2703 

2726, 2728 
2648 

Omitted. 
2648, 

Omitted. 
2729 

2730 

2731, 2733 
Omitted. 
2686-2688 

2647 
2053 

3140-3142 
3148-3145 
3146, 3147 
3148-3154 

3155 
3156-3159 

3160 . . . J 2877 



REVISION OF 1860. XX i l l 

SESSION L A W S . 
CODE 

O F '73. REVISION. 

SESSION LAWS. 
CODE 

% G. A. Oh. Sec. 

CODE 
O F '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

3161, 3162 3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

13 167 28 ( 3072, 8075 
( 3076 

3078-3091 
3163 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

13 167 28 ( 3072, 8075 
( 3076 

3078-3091 3164 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

13 167 28 ( 3072, 8075 
( 3076 

3078-3091 
3165-3171 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

IS 
18 
13 

167 
150 
150 

29 
1 
2 

3092 
8173, 3173 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

IS 
18 
13 

167 
150 
150 

29 
1 
2 

3093 
3174 

3175,3176 
13 161 1 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

IS 
18 
13 

167 
150 
150 

29 
1 
2 3094 

3095-8099 
3177 13 161 2 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 

3101 
3178-3183 

13 161 2 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 13 167 30 3103 

3184 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3308 

33G9'-3322 
3333 

- 3334 
3335 

3336-3330 
3331 
3333 13 167 30 

3103-3129 
3185 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

Omitted. 
3186-3188 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

(10 
(14 

10 

51 
115 
51 

1 

2 

Omitted. 

Omitted. 
3189 
3190 

13 167 21 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

(10 
(14 

10 

51 
115 
51 

1 

2 

Omitted. 

Omitted. 
3191,3192 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

(10 
(14 

10 

51 
115 
51 

1 

2 
Omitted. 

3193 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3185-3144 
3194 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3137 
S195-3200 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3145-3153 
3201 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3162,3153 
8202-3214 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

Omitted. 
3215-3218 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

2834,3566 
3219-3221 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

2895-2897 
8222 18 167 33 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3566 
3223 

18 167 33 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

Omitted. 
3224 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

2898-2903 
322o 13 167 33 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

3408-3413 
3228 

13 167 33 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

253-257 
3227 
3:28 

13 167 24 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

2908-^910 
3923 

3229 

13 167 24 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

. . . . 2911 
3230, 3231 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

. . . . 
3914-3918 

3282 13 167 25 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 

Omitted. 
3233—3342 

3243 

13 167 25 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 . . . . 

2919-2021 
2912 

3244 3245 

25 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

3360, 3361 

3363 

3363 
3364-3374 
8375-3884 

3385 
3386-3393 
3394, 3395 

3396 
3397 

3398-3400 
3401 
3403 

3403-3407 
3408 3415 
8416-3418 
8419-3420 

3427 

8429-34,53 
3434 

3485-8437 
8438 . . . . 

2926 
3246-3248 

25 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2913 
3249-3252 

8253 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

. . . . . . Omitted. 
2937-2929 

8254,3255 
3256 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2980, 3188 8254,3255 
3256 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2931 
3257-3363 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

3932 
3263 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2937 
3261 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2933 
3265 3266 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

*180, i | 3 
3267 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2934-2947 
3268 9 174 10 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

Omitied. 
3269-3271 

9 174 10 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

2918 
3272 

3273, 3274 
13 

( 13 
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Rep. 12 

167 

43 
87 
11 

38 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
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2969-2972 
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2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

Rep. 9 
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4 
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Omitted. 
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43 
87 
11 
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3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
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3511 
8512 
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2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 
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2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
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3001 
3002 
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Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

Omitted. 
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3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
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2981-399! 
2969-2972 
2990-2998 

2939 
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3001 
3002 
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Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 
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3500-3506 
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3509 
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8512 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
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3451-3464 
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8086,3037 
Omitted. 
3038-3043 
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3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
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8012-8031 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
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3509 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
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8012-8031 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 
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3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
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3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
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8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 
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3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 
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2664-3066 
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3023, 8024 
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8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
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3509 
3510 
3511 
8512 

3513-8516 
3517-3519 
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3525, o&?G 

1 8527,3538 
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3399-3303 

3879,3880 
2878 
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2951 
2953,2934 
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2962 

2664-3066 
3908 
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8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

. . . . . . 

3174-3176 
3304 14 

(13 
114 

91 
187 
42 

37 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 

3211-3214 
3183 

3305 

8306, 3307 

14 
(13 
114 

91 
187 
42 

37 

3879,3880 
2878 
3881 

2886-2893 
2949, 2950 

2951 
2953,2934 

3933 
2956-2961 

2963 
2962 

2664-3066 
3908 
2973 
2994 
2995 
2987 

2973-2980 
2980. 377 

2981-399! 
2969-2972 
2990-2998 

2939 
*29?1 

8010 
3000 
3001 
3002 

Om. «2959 
Omi tkd . 

3003, 8001 
3011 

8012-8031 
3022, 197 

3023, 8024 
303,3-3027 
8081-8034 
3035, 8240 
8086,3037 
Omitted. 
3038-3043 

3038 
846 

3029, 3030 
3044 
8045 

3050-3052 
8048 

3047,3048 

3049 

Omitted. 
3055,8056 
3057-8059 
Omitted. 

8060 
3053 

-»3053 
3054 

Omitted. 
8061 

3063-300,1 
8064 

8067-80?/ 
3072 

3072 

3073, 3074 

34 40 
3441 

3442-3144 
3445 
3446 
844? 
3448 
3449 
3450 

3451-3464 
3455 
8466 
3487 

3468-3480 
3481 

3482-3486 
8487-3404 
3495-349 7 

3498 
3499 

3500-3506 
350? 
8508 
3509 
3510 
3511 
8512 

3513-8516 
3517-3519 

3534 
3525, o&?G 

1 8527,3538 
3209, 3210 

3186 



XXIV TABLES OF CORRESPONDING SECTIONS. 

SESSION L A W S . 
CODE 

OF '73. 
G. A. Ch. Sec. 

CODE 
OF '73. 

3529-3534 3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

35,15 
3188-3593 

3203 
3l"&5-3201 

8203 
* 3168 

3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3536-3518 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3344 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8,)45 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3546, 3~>4? 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3548-8,1,1 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3752 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

355 > 14 123 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8555 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

35-'; 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3581 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3302 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3568 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3584 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3565, 3566 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

35C7 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

356c 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3509 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3570 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8571 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

357*3 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3,7,8 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3371 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3577 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3576 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

35? 7 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3578 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

35 7! 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8580-3583 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

858' 
3585-3588 

13 167 31 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3589 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3530 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3591 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3592-3585 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3696-3399 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8600 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

36(>i 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3602 
3603 
3804 

13 
13 

167 
187 

32 
33 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3695 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3606, 380? 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3808 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8609 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

86 H) 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

38) i 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

8612 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3613, 30j4 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3615,8610 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

so i; 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3620-;'b32 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3628,86.-4 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

38^5 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3 6 3 6 , 3 D . 
3638, 30-

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3 6 3 6 , 3 D . 
3638, 30-

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

86 »( 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

36; 1 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3633 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3633-3836 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3637,8888 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

3839 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 3640~oc42 

3188-3593 
3203 

3l"&5-3201 
8203 

* 3168 
3207, 3308 
3204-3206 

3213 
8225 
3229 
8230 

3231-3333 
323? 
3234 
3228 
3239 
3241 
3243 

Omitted. 
3239 
3241 
3246 
3250 
3258 
3249 
3252 

Omitted. 
3254 
3261 
3266 
3255 
3260 

Omitted. 
3268 

3269-3272 
3258 

Omitted. 
324? 

3256-3259 
3262-3265 

3267 
3273 
8274 

*3275 
3276 
3348 
3378 
3381 
3387 
3282 

Omitted. 
3283 

Omitted. 
3289, 3290 

8293 
8290 

3298-3800 
3284 
8285 

Omitted. 
3288 
3306 
3288 
3305 

3301-3304 
3291, 3393 

«3393 
3294-8296 

REVISION. 

3643, 

3647, 
3649-
3661, 

3665 

3675, 

3678-

3694-
3698 
3701-
3713-
3716-
3727-

3733, 

3736 

3740 

3744, 

3748-

8758-; 

3763, 

3769-

3776-

3783, 
3785-: 

3791, 

3795-

3644 
3645 
3646 
3848 
-3660 
3662 
8663 
3684 
-3668 
3669 
3670 
3671 
3672 
3673 
3674 
3676 
3677 
-3690 
3691 
3692 
3698 
-3897 
8700 
-3 712 
-371 
-3728 
-3731 
3732 
3734 
8735 
-3788 
3739 
-3742 
3741 
3742 
3743 
374, 
3746 
3747 
-3751 
3755 
3756 
3757 
3760 

3764 

3762 
3764 
8765 
3766 
3707 
3768 
-3773 
3774 
8775 
•3779 
8780 
8781 
3782 
8784 
3789 
3790 
875)2 
3703 
3794 
8797 
3798 
3799 

SESSION L A W S . 

G. A. Ch. Sec, 

11 

14 

116 

171 

113 

C O D E 
O F '73. 

Omitted. 
331*7 

Omitted. 
3280 

3307-3319 
3321. 8822 

3320 
Omi t ted . 
3323 3338 
Omitted. 

3327 
3829 
3330 

3318, 3319 
Omitted. 

8418, 3417 
3417 

3418-3430 
3834 
3431 
8432 

Omitted. 
3445-3447 
3433-3444 

3381 
8832-3342 
3368-3^72 

3345 
3817 
3348 
3349 
3351 

3358-8355 
3354 
58355 
3852 

3356, 3357 
8350 
3358 

3360-8366 
8359 
3367 
3345 

Omitted. 
3373,3374, 

3377 
3378 

3373, 3374 
3376 
3379 
3375 
3381 

3383-3s80 
Omitted. 

3888 
8394-3897 
Oumied. 

3398 
8899 

3400, 3401 
3408-3407 

8393 
Omitted. 

8,403 
Omitted. 
2923-3935 

3386 
Omitted. 



REVISION OF 1860. XXV 

SESSION L A W S . 
CODE 
OF '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

3800 3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2525 
3801-3803 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2526,2527 
3804 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2776 
3805, 3806 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

246, 247 
3807, 3808 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

251-254 
3809 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

248 
3810,3811 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

8669 
8812-3817 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

45 
3818-3821 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Omitted. 
3822 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

45 
3823-3827 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

250 
8828 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

249 
3829-3840 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2523, 2534 
3841. 8842 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3994 
3843 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3448 
3844-3850 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Omitted. 
3851 12 149 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3819 
3852-3874 

12 149 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3756 
3875 14 127 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

8771 
3876 

14 127 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Ex. S. 8 1 1 Omitted. 
3877, 3878 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Ex. S. 8 1 1 
Omitted. 

8879-3889 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Ex. S. 8 1 1 Omitted. 
8890 9 174 6 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Ex. S. 8 1 1 
Omitted. 9 174 6 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3792 
3909-393? 

9 174 6 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Omitted. 
3938-3951 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

( 9 

•{10 
/ i;i 

52 
46 

1 -VJ 
1 395 i 

3953 -39(14 
3965 

9 164 6 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

( 9 

•{10 
/ i;i 

52 
46 

1 -VJ 
1 3788 

8700 
3966-3968 

3969 
8970, 8971 

' """" is " l 8 8 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
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134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 

*3789 

3799 
8972 
3973 

8974-3977 

........... 
174 8 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
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134 

""i 
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134 
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92 
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1-4 

3805 
8806 
3801 

39/8-3980 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
152 

134 
134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 

3981 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
152 

134 
134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 

3804-3806 
3982 

3983, 3984 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
152 

134 
134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 
3814 

3985, 8986 
393? • - - • 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
152 
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134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 3811, 3812 

3800 
3998. 3999 

4000 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

j 10 

lis 
14 
14 

( ' E X . " S . " 8 
\ 12 
( 14 

i 9 
(10 

11 

46 
152 

134 
134 

""i 
141 
134 

15 
92 

109 

2 

" " g 

1-4 

3808 
3836 

4001-4004 
4003 

. . . . . . . . . . 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3813 
3835 

4006 40ii 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

-»8843 
4012-4030 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Omitted. 
4031-4034 
4035, 4036 

403? 

Rep. 9 174 9 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3887-3840 
3829-3831 
Omitted. 

4038-4041 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2520 
4042-4001 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

Omitted. 
4005 
4066 

........_. 
"ie? 

. . . . „ 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3226 
3244, 3245 

4067-4072 

........_. 
"ie? 

. . . . „ 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

8277 
4073-4070 

4077 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3509, 3319 
3346 

4078-4087 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3380 
4088 4089 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3474 
4090, 4091 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2510 
4092 

4093-4039 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

2511, 2513 
Ountted. 

4100 
4101-4103 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

384 5-",883 
3865-8878 

4104 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 

3884 
4105-4108 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 
........... 

*53 
8880-3883 

4109 . . . . 

3388 
3449 

Omitted. 
8452, 3453 
3455, 3456 

3454 
3457, 3458 
3460-3465 
3462-3472 

3466 
3473-3477 

3459 
3478-3489 
3467, 3468 

3490 
3502-3508 

3509 
3510-3582 

3533 
3534 
3535 

3536-3546 
8547 

3548-3565 
3567-3595 
3597-3610 

3611 
3612-'*«23 

38384 
3624-8636 

3627 
3628, 3629 

3629 
3630 

3631-3634 
3638-3638 

4556 
*3639 

3641, 3642 
3648 
3644 

3646-3655 
3657, 3658 

3656 
3659-3462 

3645 
3663-3668 
3671 3689 
Omitted. 

3690, 3691 
3698 

3692-3695 
3697-8719 

3731 
3722 

3723-3728 
8730-3788 

3728 
3734-3743 

3751 
8753, 3753 

3727 
3744-3750 

3754 
4558-4580 
Om.tted. 
2883-2885 

2882 

4110 
4111 
4113 

4113,4114 
4115-4118 

4119 
4130 
4131 
4133 

4123,4124 
4125 
4126 

4127, 4128 
4129 
4130 
4131 
4132 
4133 

4134, 4135 
41:46, 4137 
4138, 4139 
4140,41"\ 

4142 
4143 
4144 

4145 

4146 

4147 

4148 
4149 
4150 
4151 

4152 

4154 

4155 
4156 
4157 
4158 
4159 
4161 

4162, 4168 
4164-4167 
4168-4170 
4171,4172 

4178 
4174 
4175 

4176,417? 
4178 
417!) 
4180 
4181 
4182 
4183 

4184, 4185 
4186, 4187 
4188-4206 
4207-4220 

4221 
4333-4230 

4231 
........... 

*53 3889 



XXVI TABLES OF CORRESPONDING SECTIONS. 

SESSION L A W S . 
CODE 
OF '73. REVISION. 

SESSION L A W S . 
CODE 

G. A. Ch. Sec. 

CODE 
OF '73. REVISION. 

G. A. Ch. Sec. 
O F '73. 

4232-4234 3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Ch. 

4105-4167 
4235 13 185 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4169,4170 
4236 

13 185 
3891-3893 

3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

12 39 4171 
4287-4245 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

12 39 
4172-4182 

4246 9 121 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4111 
424? 

9 121 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4248-4252 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4186-4189 
4253-4270 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

13 137 4190 
4271-4293 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

13 137 
4191-4196 

4294 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4197-4225 
4295 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

»4108, -*4185 
4296 12 150 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4336-4331 
4297-4305 

12 150 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4306 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4332, 4333 
4307 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

•»42554-4238 
4308-4310 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4311-4818 

4314 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

. . . . 4239-4344 
Omitted. 

4315 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4345-4353 
4316,4311 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4318-4328 

11 28 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4353 
4321 11 28 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4355-4358 
4325-4332 

11 28 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4360 
4333-4846 

11 28 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4361,4359 
4347-4356 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4357 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4363-4370 
4358 »13 171 1,2 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4275 
4359 

»13 171 1,2 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4271 
4360 9 146 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4273-4390 
4-361-4366 

9 146 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4291-4294 
4367-4369 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4295-4317 
4370 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4318-4325 
4871-4373 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4327-4336 
4374 10 110 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4336 
43,5, 4376 

10 110 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4337-4344 
4377-4380 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4345, 4346 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4347-4851 
4381 1» 

(14 
12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4352-4358 1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4359-4367 
4382 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4368-43«8 
4383 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

Omitted. 
4384 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

*4419 
4385 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4419 
4386-4391 

1» 
(14 

12 

\ 9 

(12 
12 
12 

115 
118 
117 
113 
115 
113 
113 
118 

2 
1 

3 
3 
4 
5 
6 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4389-4397 
4392, 4393 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4398-4404 
4894-4408 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4405 
4409-4422 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4406-4413 
4423-4427 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

10 
10 

10 
10 

1 
2 

4413 
4428-4431 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

10 
10 

10 
10 

1 
2 -• 4414 

4432-4438 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

10 
10 

10 
10 

1 
2 

4415-4418 
4439-4441 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4430-4435 
4443-4444 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4430, 4431 
4445, 4446 

4447 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4444-4450 4445, 4446 
4447 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4433-4435 
4448-4454 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4443 
4455-4463 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4436,4556 
4464 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4437-4429 
4465-4484 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4436-4142 
4485 Rep. 13 109 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4451 
4486-4488 

Rep. 13 109 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4452-4459 
4489-4498 

Rep. 13 109 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4460-4464 
4499 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4474-4478 
4500 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4465-4473 
4501 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4479-4486 
4503 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4487-4490 
4503 4504 . . . . . .. . . . . . 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 

4491-4494 
4505-4512 

. . . . . .. . . . . . 

3891-3893 
3894 
3895 

3903-3910 
3911 

Omitted. 
3912-3916 
3917-3934 
3986-8958 
Omitted. 

3959 
3980 

8961-3969 
3969 

Omitted. 
3970-3972 
Omitted. 

3973 
4278 

Omitted. 
3977-3982 

3983 
3984-3991 
3993-4006 
4008-4017 

4021 
*4031 

4022 
4023 

4024-4029 
4030 

Omitted. 
4085-4037 

4038 
4039. 4040 
4043-4040 

4048 

*4049, *4051 

4050 

•»4050 
-»4051 

4065-4070 
4072 

4073-4087 
4089-4102 
Omitted. 
4108-4106 
Omitted. 
4108-4110 
4112-4114 
Omitied. 

4108,4115 
4115 

4116-4126 
4121 

4125-4144 
Omitted. 
Omitted. 
4145-4154 
Omitted. 

4155 
Omitted. 

4156 
Omitted. 

4157-4164 

4513-4515 
4316, 4517 

4518 
4519-4529 

4530 
4531-4533 
4534-4537 

4538 
4539-4544 
4545-4573 

4574 
4575-4580 

4581 
4582, 4583 
4584-1588 
4589, 4590 
4591-4596 

4597 
4598-4605 

4606 
4607 

4608-4611 
4613 
4613 
4614 

4615-4633 
4634 
4635 

4636-4644 
4645-4648 
4649-4671 
4672-4679 
4680-4689 

4690 
4691-4699 
4700, 4701 
4702-4706 
4707-4713 
4714-4722 
4723-4726 
4727-4747 

4748 
4749 
4750 

4751-4759 
4760-4766 
4767-4771 
4772-4778 

4779 
4780 

4781-4784 
4785-4790 
4791,4792 
4793-4799 
4800-4803 

4804 
4805 

4806-4808 
4809 4815 

4816 
4817-4824 
4835-4829 
4830-4834 
4835-4843 
4844-4851 
4852-4855 
4856-4859 
4860,4861 4495,4496 
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4863, 4863 4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

See" Const 
4384 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

14 96 4718 
4865-4874 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

14 96 
4714 

4875-4879 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4723-4736 
4880,4881 
4883,4883 
4884,4885 

4886 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

*4737,4738 4880,4881 
4883,4883 
4884,4885 

4886 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4737-4735 
4880,4881 
4883,4883 
4884,4885 

4886 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4744 

4880,4881 
4883,4883 
4884,4885 

4886 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4770 
4887-4896 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4771 
4897-490 -> 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Omitted. 
4904-4909 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4748 
4910 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

*4751 
4911 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4773 
4913 4918 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4773 
4914-4916 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Omit ted. 
4917 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4774,4775 
4791 , 4918-4931 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4774,4775 
4791 

4932 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4792 
4983 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Omitted. 
4934-49 ̂ 6 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4793,4794 
4937-4944 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

9 48 »4758 
4945-4947 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

9 48 
4795-4798 

4948.4949 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4776-4778 
4950-4959 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

14 51 4779 
4960 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

14 51 
4780-4782 

4961 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Omitted. 
4962-4985 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4767 
4966-4982 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

4754 
4967-4975 

4993 
4994-5013 

5014 
5015-5065 

5066 
5067-5087 
5088,30^9 
5090-,)u93 

5094 

11 

. . . . . . . . . . . 

23 

" 3 3 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Ex . S. 8 

" " 1 2 
12 

i 9 

112 
12 

" " 5 

" * 6 9 
69 
37 
69 
69 

. . . . . . 

4768,4789 
Omitted 

4745-4747 
•»5174 

4749-4757 
4799-480B 

«-478.-J 
*478.a 

•478,3 

5095-5104 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Ex . S. 8 

" " 1 2 
12 

i 9 

112 
12 

" " 5 

" * 6 9 
69 
37 
69 
69 

. . . . . . 

*4785 
5105-5109 
5110-5115 

. . . . . . . . . . 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Ex . S. 8 

" " 1 2 
12 

i 9 

112 
12 

" " 5 

" * 6 9 
69 
37 
69 
69 

. . . . . . 

4808-4800 
Omitted. 

5116 

4496,4497 
Omitted. 
4498-4507 
Omitted. 

4508,4509 
Omitted, 
4510,4511 

4513 
Omitted. 

4513-4519 
4530-4535 
Omitted. 

4537 
Omitted. 
4528-4530 

4536 
4531-4544 
Omitted. 

4545 
See Const. 
4546-4553 

See Const. 
4554,4555 
4561-4570 

4571 
4573 

See Const. 
4587 

4573-1588 
4599 

4600-4019 
Omitted. 
4630-4670 

4671 
4673-4693 
Omitted. 

4693-4696 
Omitted. 

4697-4706 
4707-4711 
Omitted. 

4712 

5117-5119 
5120 
5131 

5133-5135 
5136 

5127-5135 
5136 
5137 
5138 

5139-5141 
5142 
5143 
5144 
5145 

5146, 5147 
5148,5149 

5150 
5151 
5152 

5153, 5154 
5155 

5156-5159 
5160-5162 

5163 
5164-5166 

5167 
5168 
5189 

5170,5171 
5172 

6173-5175 
5176 

5177-5185 
5186-5189 

5190 
5191 

5192 

5193 
5194-5198 
5197,5198 

Ex . S. 8 

" " 1 2 
12 

i 9 

112 
12 

" " 5 

" * 6 9 
69 
37 
69 
69 



XX M i l TABIDS OF CORRESPONDING SECTIONS. 

' SESSION" LAWS. 
This table gives, in the first two columns, the chapters and sections of the public and general 

acts of the General Assembly, subsequent to the Revision and prior to the Code of 1873, and, 
in the last column, the corresponding sections of the Code; while, in the intermediate columns, 
are given references to acts which amend, repeal, or modify. 

EXTBA SESSION OF EIGHTH GENEBAL ASSEMBLY. 

CH SEC. 

SESSION L A W S . 
CODE 

OF '73. C H . 

24 

SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
OF '73. C H . 

24 

SEC. 

G. A. Ch. Sec. 
OF '73. 

1 T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

835 
9 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

796 
5 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

.... 832 
« 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

.... 
874 

19 
j Ex. S. 9 
1 10 

12 
84 " ' 2 8 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

872 
j Ex. S. 9 
1 10 

12 
84 " ' 2 8 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 865 

1? 
j Ex. S. 9 
1 10 

12 
84 " ' 2 8 

T. 23 
32 3 

T. 26, ch. 2 
239 
300 

*1038-1057 

C H . 

24 1 
2 
3 
4 
5 
6 

NINTH GENEBAL ASSEMBLY. 

riflr SEC. 

SESSION L A W S . 
CODE 

O F '73. C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
O F '73. C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

SEC. 

G. A. Ch. Sec. 
OF '73. 

4 1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3-5 

6 
7 

Omitted. 1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3-5 

6 
7 

1916-1918 
1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3-5 

6 
7 

1914 

1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3-5 

6 
7 1919 

1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3-5 

6 
7 

4671 
5 

1 
2 
3 
4 
5 

} " 
14 
14 
14 

54 

54 
54 
54 

1 

2 
3 
4 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 

13 108 *8896 
15 2 

3, 4 
1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

10 92 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 

13 108 
Omitted. 2 

3, 4 
1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

10 92 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 

4055 
17 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 

*3370 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 Omitted. 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

11 27 1 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1, 2 
8-5 
1,2 

3 
4 

641 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

11 27 1 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

*4783 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

T 9, ch. 5 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

1556, 1557 
t H k l 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

1558, 1532 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

4758-4766 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

*4783 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

281 
93 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

14 86 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

288, 283 

2 
3, 4 

1 
2 
3 
4 
5 
6 
7 
1 

2, 3 
4 
5 
1 
9 

14 86 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

282 
3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 285 3 

4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1,3 
8 

1-9 
10 

1 
2 
3 
4 

*284 
3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

6, 7 
8 
9 

386 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

6, 7 
8 
9 

287 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

6, 7 
8 
9 283 

95 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

6, 7 
8 
9 

999 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

3788 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

8890 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

781 
9,6 

3 
4 
r 
6 
7 

1, 2 
3 

4, 5 

e 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

*89 
27 1 

2, 3 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

Omitted. 1 
2, 3 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

«3842 
98 

1 
2, 3 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

3841 
29 
30 

14 58 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

13 159 «1217,1237 
2490 

31 I 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

2492 

32 1 \i i,56J , . . . 
110 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

2491 32 1 \i i,56J , . . . 
110 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 

*3787 
* » * • 

1 \i i,56J , . . . 
110 

i 4052 

4054 
4053 

•240,241,760 
3811 

3811, 3812 
-»855 

Omitted. 
Omitted. 
Omitted. 

*85C 
Omitted. 
Omitted. 

2375 
Omitted. 

2419 
603 
604 
606 

*60? 
610 
629 
605 
688 

379? 
683, 884 

Omitted. 
107-201 

2245 
Omitted. 

2730 
3974 

Omitted. 
797 

19101 

1 

C H . 

32 

33 
34 

35 

36 
87 
39 
46 
47 

48 

49 

51 
52 
53 
54 
56 
61 
66 

70 
71 

" 7 3 

1 
3 

1 
2 
3 
4 
1 380 



SESSION LAWS. XXIX 

On SEC. 

SESSION L A W S . 
CODE 

OF '73. C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
OF '73. C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

SEC. 

G. A. Ch. Sec. 
OF '73. 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

Ch. Sec. 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

1870-1874 
75 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

Omitted. 
2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

1 Rep. 9 
9 
9 

20 
20 
20 

3 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

1875 
76 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

1 Rep. 9 
9 
9 

20 
20 
20 

3 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

14 
13 

34 
29 

*1881-1884 
«1850 

1851 
78 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

1 Rep. 9 
9 
9 

20 
20 
20 

3 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 
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159 
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165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

1880, 2542 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 1865 

80 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

3-7 
8 
9 

10 
11 
12 
13 
14 

28-76 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

2440 
81 

2 
1 

1-8 

9 
10-12 

1-5 
6 
1 
2 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

2451 
89 1-12 

13,14 
15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

2440 1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 
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159 
163 

165 
166 
168 
169 

172 
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1 
2,3 
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1-6 
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3,4 
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10 
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1-12 

13,14 
15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

Rep. 10 
10 

54 
93 3343 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

Rep. 10 
10 

54 
93 

3344 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

f Rep. 9 
1 Ex. S, 

11 

2 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

f Rep. 9 
1 Ex. S, 

11 

2 
Omitted. 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

f Rep. 9 
1 Ex. S, 

11 110 1911 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

f Rep. 9 
1 Ex. S, 

11 110 
4789,4790 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

1292-1296 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

1279-1282 
84 

1-12 
13,14 

15 
18 

17-21 
32 
23 
24 

25-27 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

12 100 
87 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

12 100 
*969,970 

88 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
'2 
3 

1 
2 

1 
2,3 
1-5 
1-6 

1 
2 

3,4 
5 

*980,987 
*981,*982 89 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
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12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

1794,1795 
»1717 

116 

1 
2,3 

% 
3 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

J 1 1 
l l 2 

11 

143 
183 
143 

4 

13 
117 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

J 1 1 
l l 2 

11 

143 
183 
143 

4 

13 
*1778 

119 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

J 1 1 
l l 2 

11 

143 
183 
143 

4 

13 1721 1723 
19,0 12 74 1 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

J 1 1 
l l 2 

11 

143 
183 
143 

4 

13 
1723 1724 

121 
12 74 1 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

1726 
193 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

1730-1734 
198 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 

1736 
135 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 

1796 
137 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 

1778 
141 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 146 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 1777 
148 1 

2 
14 68 

*294, 295 
2643 

Omitted. 

1485 
Omitted. 

563-567 
Omitted. 

412 
413, 414 

Omitted. 
2037-3048 
3053,2053 

3763 
2054 

2057-3061 
2055 
3803 
3056 

2063-3064 
I 2172-2176. 
1 4088 

Omitted. 
792, 793 

633 
3809 
2610 

Omitted. 
1531 
1533 

1535,1536 
Omitted. 

1534 
1544,1545 

994 
996-998 

969 
973 

*975 
462 

1464-1470 
1470, 3823 

*1469-3823 
1469 

1471,1472 
3823 

Omitted 
1473-1478 

8821 
853 

2137 
1002 

Om. *1026 
4048 
4050 
2094 

Omitted. 
Omitted. 

3897 
3911 

«1969 
2147 
3992 
3787 

940 
4023 
1860 
1868 

C H . 

148 

150 
151 

152 
154 

155 

156 

158 
159 
163 

165 
166 
168 
169 

172 

1 
2 

3-5 

6 

7 
8 
9 

10 

i 
2 
3 
4 
5 

6 

7 

8 

9,10 
11 
12 
13 

14,15 
16 

17 

18,19 
20,21 

22 
23-27 

28 
29 
30 

31 

82 

11 
11 
11 

(10 

I 1 1 
(14 

143 
143 
143 
102 
143 
21 

15 
16 
5 
1 

14 

1737 



X X X TABLES OF CORRESPONDING SECTIONS. 

C*H S E C . 

SESSION L A W S . 
CODE 

O F '73. CH. •SEC. 

SESSION L A W S . 
C O D E 

S E C . 

G. A. Ch. Sec. 

CODE 
O F '73. CH. •SEC. 

G. A. Ch. Sec. 
O F '73. 

175)1 33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

(10 
(13 

13 
14 

57 
8 
8 

183 

4 
5 
3 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

10 102 2 
Omitted. 

1738 
1739-1743 

»1777 
1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

(10 
(13 

13 
14 

57 
8 
8 

183 

4 
5 
3 

1806 

180S 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

(10 
(13 

13 
14 

57 
8 
8 

183 

4 
5 
3 1809 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 
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89 

90 
91 
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8 
8 
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4 
5 
3 
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33 
34 

35-39 
40 

41-47 
48,49 
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51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 
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173 

174 
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91 
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93 
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87 
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11 143 6 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 
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1787-1789 
1791-1792 
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1802 

1803 
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33 
34 

35-39 
40 

41-47 
48,49 

50 
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53-57 

58 
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62 

63 
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65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

11 143 6 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 
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1805 
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173 
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92 
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74 
75 
7t> 
77 
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79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 
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175 

89 

90 
91 
92 
93 
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7 
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( Ex. S. 9 
j 10 
( 14 

8 
26 
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1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 
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6 
7 
8 
9 

10 
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70-73 
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74 
75 
7t> 
77 
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79-81 
82, 86 
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85 
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87 

88 

(10 

I 1 8 

(13 

103 
39 

133 

3 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 
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4,5 

6 
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17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

821 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
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74 
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79-81 
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87 

88 

(10 

I 1 8 

(13 

103 
39 

133 

3 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 
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173 

174 

175 

89 

90 
91 
92 
93 
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35-39 
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41-47 
48,49 
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51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 
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175 

89 

90 
91 
92 
93 
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7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 
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2 
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4,5 

6 
7 
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8 
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34 

35-39 
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41-47 
48,49 
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51, 53 
53-57 

58 

59-61 
62 
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65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

11 143 7 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 
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3 
4,5 

6 
7 
8 
9 
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53-57 
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75 
7t> 
77 
78 

79-81 
82, 86 
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85 

86 

87 

88 

11 143 7 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 
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90 
91 
92 
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1739-1743 
»1777 

1745-1751 
1753,1754 
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1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 
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4,5 

6 
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70-73 
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7t> 
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79-81 
82, 86 

84 

85 

86 

87 

88 

14 133 2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 
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2 

3 
4,5 

6 
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70-73 
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1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 
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1803 

1805 
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173 
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175 

89 

90 
91 
92 
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70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

)j; 
103 
143 

4 
8 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 
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173 

174 
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89 

90 
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92 
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1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
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( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 
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1787-1789 
1791-1792 

1800 
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1803 

1805 

172 
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89 
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79-81 
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84 

85 
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87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 
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175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

12 196 
859 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
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85 
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87 

88 
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1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 
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92 
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63 
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65-68 
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70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 
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173 

174 

175 

89 

90 
91 
92 
93 
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70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

2620 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

% 2771 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

2525, «'2527 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

3417 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

3547 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 

3611 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 
3630 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 3045 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 
( Ex. S. 9 
\ 10 
( 10 

35 
49 «1038-1057 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

is 
j i i 
(12 
(12 
( 13 
(11 
(13 

143 
38 

143 
28 
28 
8 

143 
28 

9 
1 

10 
2 
2 
3 

11 
2 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 
( Ex. S. 9 
\ 10 
( 10 84 

33 
34 

35-39 
40 

41-47 
48,49 

50 
51, 53 
53-57 

58 

59-61 
62 

63 

64 
65-68 

69 
70-73 

73 

74 
75 
7t> 
77 
78 

79-81 
82, 86 

84 

85 

86 

87 

88 

Omitted. 
1738 

1739-1743 
»1777 

1745-1751 
1753,1754 

1755 
1756,1757 
1779-1783 

1784 

1758-1760 
589 

( »576, 675, 
( *783 

1766 
1767-1770 

1771 
1772-1774 

J1776 
1761 
»784 
«673 
1786 

Omitted. 
1787-1789 
1791-1792 

1800 

1801 

1802 

1803 

1805 

172 

173 

174 

175 

89 

90 
91 
92 
93 

1 

2 

3 
4,5 

6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
1 
2 
3 
4 
5 
6 
7 
8 

10 
( Ex. S. 9 
\ 10 
( 10 84 

EXTBA SESSION OF N I N T H G E N E B A L ASSEMBLY. 

C H SEC. 

SESSION L A W S . 
CODE 

OP '73. C H . SEC. 

SESSION L A W S . 
C O D E 

SEC. 

G. A. Ch. Sec. 

CODE 
OP '73. C H . SEC. 

G. A. Ch. Sec. 
O F '73, 

8 390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2,3 
4-7 

11 69 434 
19 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2,3 
4-7 

11 69 
435 

19 l 
2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2,3 
4-7 436-439 l 

2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2,3 
4-7 

1604 
l 
2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2 

Omit ted . 

l 
2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2 *680, 682 

l 
2 
3 
4 
5 

1,2 
3 

10 38 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

1 
2 

555 
90 

l 
2 
3 
4 
5 

1,2 
3 

10 38 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

10 
Rep. 11 

84 
48 

28 
1 

»1038-1057 

l 
2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

10 
Rep. 11 

84 
48 

28 
1 Omit ted . 

l 
2 
3 
4 
5 

1,2 
3 

390 
Omitted. 

Om. »1386 
«3774 

3769 
»3756-3760 

»3775 
Omitted. 

1485 

25 

26 
27 

34 
35 
38 

10 
Rep. 11 

84 
48 

28 
1 



SESSION LAWS. XXXI 

T E N T H GENEBAL ASSEMBLY. 

C H SEC. 

SESSION L A W S . 
CODE 

OF "73. C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
OF "73. C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

SEC. 

G. A. Ch. Sec. 
O F '73. 

9 78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

14 
14 

129 
133 

2068 
10 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

14 
14 

129 
133 1807 

12 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

14 
14 

129 
133 

»1585 
14 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1589 
17 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1587,1588 
18 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1588 
20 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1602 
22 1 

2 
3 ,4 

5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

11 89 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*1586 1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

11 89 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*1598 
1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1593-1595 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

10 33 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*1589 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

10 33 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1596 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*159* 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1597 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

11 20 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*1588-1590 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

11 20 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

*1594 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

»1599 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 »1601 

23 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 

103 
109 

110 
114 

115 

3 

1 
2 
3 
4 
5 
6 
7 
9 

10 
11 
12 
13 
15 
16 
17 
18 

303, Tf 19 

1 
2 

3 ,4 
5 
6 
7 

8, 9 
10 
11 
12 
13 

1 
3 

4, 5 
1,8 

3 
4 

78 
4413,4414 

1097 
2952,3227 

3761 
4041 
1283 
*583 

678 
154, 155 

Omitted. 
156 

Omitted. 
157, 158 

159 
Omitted. 

133 
160 

»583 
583 

139, 140 
518 
495 
501 
390 

646-648 
131 

1188 
Omitted. 

715-717 
Om. *687 
Omitted. 

1668 
1229-1235 
3773, 3776 

1352 
855 

Omitted. 
Omitted. 

856 
1286 
1287 
1273 

3788, 8789 
Omitted. 
Omitted. 

580 
678 

1578 
1577 

Omitted. 
1581 
1579 

1582-1584 
3760 
404? 

*1675,1693 
«1689, 1686 

»1671 
»1676, 1692 
»1677, 1694 
«1678, 1695 
«1679, 1696 

2065 

C H . 

56 
57 
59 

60 
65 
66 
68 
69 
72 
75 
76 

79 
84 

85 

86 

" " § 8 
91 
92 
93 
95 
98 

100 
102 
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»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

873 
33 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

851 
84 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

43 1 
2 3 

4 
5-8 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 415, 535 1 
2 3 

4 
5-8 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
415,416 

1 
2 3 

4 
5-8 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

4 
5-7 

8-11 
1 

1 
2 3 

4 
5-8 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

4 
5-7 

8-11 
1 

417 
46 

1 
2 3 

4 
5-8 

14 33 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

4 
5-7 

8-11 
1 

418-430 
47 

1 
2 3 

4 
5-8 

14 33 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

4 
5-7 

8-11 
1 Omitted. 

48 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

4 
5-7 

8-11 
1 

3800 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 

1913 
53 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 

1915 
57 1 

2 

1-4 
5 
6 
7 
8 

10 
11 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 1913 1 

2 

1-4 
5 
6 
7 
8 

10 
11 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 

1308,2184 
61 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

12 160 3 

1718 
377 
915 

4056 
»3370 

Omitted. 
4057 
4599 

Omitted. 
Omitted. 

»3202-2211 
Omitted. 

3983 
89 

1716 
492 

Omitted. 
•»1869 

1671 
1676-1673 

J 957 
T. 12, ch. 8 

1031 
8169,31,0 

8885 
«'8/74 
"»3789 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

Om. »3319 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

12 160 3 
1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

14 11 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

14 11 
307 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

807 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

44 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

1192 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 1193-1197 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1 
2 
3 
4 
1 
2 

2493 
66 

1 
2 

1-4 
5 
6 
7 
8 

10 
11 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

1040 
67 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

893 
69 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

2253-2266 
75 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

i 
2 

i 

Rep. 18 147 
81 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

i 
2 

i 

Rep. 18 147 
1111 

87 1 
2 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

i 
2 

i 
1113 1 

2 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

i 
2 

i 
12 45 4064 

88 

1 
2 

1948-3951 
Omitted. 

1952 
Omitted. 

1951 
OniiUed. 

»825 
«828 
122b 
3770 

431 
3793 

64 
796 

303 IT 24 
583,788 

103 
104 
106 
107 

'108 
109 
110 

'il3 
116 
118 

119 

120 
122 
124 
125 
127 
128 

135 
136 

i 
2 

i 
12 45 

1685 



SESSION L A W S . X X X l l l 

C H SEC. 

SESSION L A W S . 
CODE 

OP '73. C H . SEC. 

SESSION L A W S . 
C O D E 

SEC. 

G. A. Ch. Sec. 

CODE 
OP '73. C H . SEC. 

G. A. Ch. Sec. 
O F '73. 

138 2-7 
1,2 
3-5 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

Sec. 

1727 
137 

2-7 
1,2 
3-5 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

»1778 
2-7 
1,2 
3-5 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1755 
138 

2-7 
1,2 
3-5 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1766 
139 i, 2 

3-6 
7-11 

12 
13,14 

15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

»1776 i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

Rep. 13 28 3 »1815 
i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

Rep. 13 28 3 
1804 

i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1772 

i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1721,1722 

i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1777 

i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1736 
149 

i, 2 
3-6 

7-11 
12 

13,14 
15 
16 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 1797 

143 1,3 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

1,3 

Omitted. 
794 
795 
790 

2352 
2403-3405 
2496-2500 
Omitted. 

2501,2502 
Omitted. 

2503 
447-458 

1717 

143 o 
4,5 

6 
7 
8 

9,10 
11 
12 
13 
14 
15 
16 

TWELFTH G E N E B A L ASSEMBLY. 

SESSION L A W S . SESSION L A W S . 

C H SEC. 
CODE 
OF '73. C H . SEC. 

CODE 
SEC. 

f ] 
CODE 
OF '73. C H . SEC. 

O F '73. 
G. A. j Ch. Sec. 

86 

G. A. Ch. S e c . 

3 90 
91,92 

135 

86 

1 

(14 
113 

22 
153 10 

90 
91,92 

135 

86 

1 

(14 
113 

22 
153 

14 * » * . - . 

90 
91,92 

135 

86 

1 

(14 
113 

22 
153 

*586 
27 l 

2 
*133, »134 

»136 
. . . . . 2 

3 
. . . . . . . . . . 783 

2313 
<• - a . 3 12 65 135 4,5 . a n * , « a s s * «183 

4 »135 6 Omitted. 
5 r a n  8769, 3771 7 . . . . . . . . . 2592 

28 1 
9 

13 8 i 1 QA{1 

1802-4805 
8 
9 

Omitted. 
184, 8670 

29 . . * « * . « 1784 10 „ « « « . t 193, 302 
39 „ . » „ . . . 4183,4184 11 184 
45 408! 12 > « • • . • * • . . »2313-2316 
47 925 

Omitted. 
13 
14 

. . . . . . . . . . »3774 
48 . . . . . . . Rep. 14 50 . . . . . 

925 
Omitted. 

13 
14 

. . . . . . . . . . 
-»187 

52 . « . . . . - Omitted, 15 „ * . . . 3787 
33 i 

9 
8770 

Omitted. 
16,22 

23 
Rep. 13 41 i 

9 
8770 

Omitted. 
16,22 

23 
Rep. 13 41 

Omitted. 
56 i 

3 

1908 
2442 

24 
25 

Rep. 13 41 *165 i 
3 

1908 
2442 

24 
25 

Rep. 13 41 
175 

3 
4 
1 

1909 
Omitted. 

1643 

92 1-3 
4 
5 

798 3 
4 
1 

1909 
Omitted. 

1643 

92 1-3 
4 
5 

»831 
59 

3 
4 
1 

1909 
Omitted. 

1643 

92 1-3 
4 
5 7w9 

« * . « 3 14 131 . . . . . 1614 6 14 3 799 
3-21 . „ . . , , » , . . 1645-1088 7 . . , * . , . * . . 799 

60 2,)9 
( Omitted. 
| See Const. 

94 i 
180 

61 1 

2,)9 
( Omitted. 
| See Const. 

94 i Omitted. 61 1 

2,)9 
( Omitted. 
| See Const. 9 . . s 1669 

2-6 . , . « « « . . * . . . . . . . 421-425 95 1-3 1361-1368 
65 , . . > . » » . • , - 133 98 . .. . . * > . . » , . . 8767 
ft? i-5 

6.7 
1830 

1633, 1634 
98 1-4 

5 
1821-1824 i-5 

6.7 
1830 

1633, 1634 
98 1-4 

5 14 49 Omitted. 
69 . . . . . . . . . . . . 4788-4788" ioo 2 13 20 969 
74 1,2 

4 
5 
1 
2 
3 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 

980-982 1,2 
4 
5 
1 
2 
3 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 

970 
1,2 

4 
5 
1 
2 
3 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 

986 
75 

1,2 
4 
5 
1 
2 
3 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 

983 

1,2 
4 
5 
1 
2 
3 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 

8791 

1,2 
4 
5 
1 
2 
3 . . . . . . . . . . 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 76 

1,2 
4 
5 
1 
2 
3 . . . . . . . . . . 

3897. 3898 
3899 

Omitted. 
842 
847 
919 
975 

106 

3-5 
6 
7 
9 

1-8 
4 «1693 

78 1 
2 

1881-1884 
1870 ' i08 

5-7 1694-1696 1 
2 

1881-1884 
1870 ' i08 

5-7 
3896 

79 1378 110 . . . . . . . . . . * , „ „ . . . » . I 954 



XXXIV TABLES OF CORRESPONDING SECTIONS. 

C H SEC. 

SESSION L A W S . 
CODE 

O F '73. CH. SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
O F '73. CH. SEC. 

G. A. Ch. Sec. 
O F '73. 

111 

Sec. 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

2 
3 

1577, 1579 
1 1 5 4 1 

2 
3-6 

14 117 
478-481 

4018 
4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

2 
3 1580 1 

2 
3-6 

14 117 
478-481 

4018 
4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

2 
3 

*307, *2619 
1 
2 

3-6 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

457 
115 

1 
2 

3-6 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

»3758 
117 1, 2 

3 
4 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

-»3759 1, 2 
3 
4 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

594, 615 
1, 2 

3 
4 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

595, 596 
199 

1, 2 
3 
4 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

13 174 1 597 
193 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

13 174 1 
597, 599 

596 198 1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

597, 599 
596 

134 
1, 2 

1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

598 
1, 2 

1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

13 174 3 618 
136 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

• 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

13 174 3 
615 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

4007 
137 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

*629 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

600 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

1278 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 
14 

95 
106 

3582 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 
14 

95 
106 

138 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 
14 

95 
106 

1161-1168 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 106 3 1169 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 106 3 
1170, 1171 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 106 1 1173 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

14 106 2 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 106 1 
1173-1177 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

14 106 2 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

1183 
. . . . 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

Rep. 14 106 7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

14 106 7 »1183 
1178-1181 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

14 106 1 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

i 
2, 3 

4 
5 
6 
7 
8 
9 

10 
11 
14 

1 
2 

1-8 
9 

10, 11 
12 

13, 17 
18 

19,20 
21-34 

26 
1-6 

7 
8 
9 

10 
11 
13 
13 

14, 15 

1069 

1, 2 
1 
2 
1 
2 

1,3 
8 

4, 5 
6 

7-13 
1-5 
6-8 

9-11 
12-32 

23 
24-31 
32, 33 

34 
85 

36, 37 
38 
39 

40 

14 106 1 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 
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405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

1908 1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

2442 
1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

1909 

1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

Omitted. 

1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

4060, 4061 

1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 2051 

1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 

1 
2 
3 
4 

1-3 
4 

«1318 

1 
2 
3 
4 
5 
6 
7 

478-481 
4018 

4051-4048 
4048-4051 

766 
1242, 1243 

1250, *1244 
Omitted. 

1785 
»163, 164 

1529, 1580 
3783 

195, 766 
1112 
1108 

400, 401 
788 

402, 403 
404, 859 
405-411 

1122-1126 
1130-1132 
1127-1129 
1133-1143 

1144 
1145-1152 

«1153, «1154 
1155 
11,56 

1157, 1158 
807 

1159 

1160 

867 
3818 
4002 

Omitted. 
»1450-1457 

Omitred. 
*1450 -1457 
1004, 1005 

952 
3509 
3960 

818-820 
463 
»12 

320, 589 
940 

1950, 1953 
683-678 

682 
3798 

325 

162 

165 
186 
168 
189 
171 

173 

173 

179 

180 
181 
183 
185 
188 
189 

190 
191 
193 

195 

196 
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THIBTEENTH G E N E B A L ASSEMBLY. 
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S E S S K » L A W S . 
CODE 

O F '73. C H . SEC. 

SESSION L A W S . 
CODE 

SEC. 

G. A. Ch. Sec. 

CODE 
O F '73. C H . SEC. 

G. A. Ch. Sec. 
O P '73. 

3 

G. A. 

*238,340 109 6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 1386 
8 

l 
2 
8 
4 
5 

14 76 
*238,340 109 6 

7-9 
10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 
1387-1889 

l 
2 
8 
4 
5 

14 76 
1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 1390 l 
2 
8 
4 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 
1391 

l 
2 
8 
4 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 1393 

l 
2 
8 
4 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1 
1398-1431 

l 
2 
8 
4 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1403-1405 
19 

l 
2 
8 
4 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1416,1415 
14 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1406,1407 
18 1 

2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1432 1 
2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1443-1444 
90 

1 
2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1433,1434 
21 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1408 

1-3 
5 

(14 
114 

18 
128 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1425,1426 
26 
99 1-3 

5 

(14 
114 

18 
128 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

14 135 1427 
1428 1-3 

5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1433 
31 

1-3 
5 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1409 
34 14 23 2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1410, 3825 
38 

14 23 2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1445 
41 2 

8 
4 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

2616 2 
8 
4 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1411 
2 
8 
4 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1429 1430 
49 

2 
8 
4 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

1434 
43 
44 1 

2, 3 
4-6 

8 
11, 12 

13 

14 87 . . . . . 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

. . . . . 

1431, 1432 
3755 8757 1 

2, 3 
4-6 

8 
11, 12 

13 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

. . . . . 8769 
3774 

1 
2, 3 
4-6 

8 
11, 12 

13 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

. . . . . 

3779 3780 

1 
2, 3 
4-6 

8 
11, 12 

13 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

•• -•• 
3778 

" 4 5 
46 

1 
2, 3 
4-6 

8 
11, 12 

13 
'"'ii '"ii 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

•• -•• 1697-1708 
Omitted. 
1709 1712 

47 
1. 2 
3, 4 

5 
6 

14 126 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

6 
7-9 

10 
11 
12 

13-27 
28-30 
31,32 
33,34 

35 
36-38 
39,40 

41 
42,43 

44 
45 
46 
47 
48 
49 
50 
51 

52,53 
54 

55,56 
1-3 

4 
5 

6,7 
8 

1-12 
13 

14-17 

•• -•• 

1307 
54 1. 2 

3, 4 
5 
6 

14 126 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

9 
1 
2 

3,4 
1 
2 

• • - • • 
138 

1825 1826 
1. 2 
3, 4 

5 
6 

14 
Rep. 14 

69 
69 

1 
2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

9 
1 
2 

3,4 
1 
2 

•-•• Omitted. 
1827, 1828 

59 

1. 2 
3, 4 

5 
6 

14 
Rep. 14 

69 
69 

1 
2 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

9 
1 
2 

3,4 
1 
2 

1253 
6" 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

9 
1 
2 

3,4 
1 
2 

85 14 45 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

9 
1 
2 

3,4 
1 
2 

2213 2213 
68 

14 45 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

2920 
69 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
4 

1675 
74 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
4 -»16<9 

7? 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
4 

. . . . »1386 
7Q 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

. . . . 
1931 

80 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

»4190 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1,2 
3 

838 889 
K< 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1,2 
3 868 

8, 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1,2 
3 

1804 
84 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
2 

3133 
8? 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
2 2143 2529 

88 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

1 
2 

2619 
8<S 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

129 130 
90 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

14 92 1885 
91 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 

14 92 
277 

94 Rep. 14 125 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 1-3 

4 
5 
6 
7 

294-296 
98 

Rep. 14 125 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 1-3 

4 
5 
6 
7 

3791 
100 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 1-3 

4 
5 
6 
7 

297 
I 09 Rep. 14 50 

1800 
1811 
1803 

Om. »1751 
1808 

»535, 543-40 
481 

1560 
1563 

999 
308 

1430-145? 

1847-1849 
1850 
1775 

Omitted 
803 

Omitted. 
»10,3 

Omitted. 
135 

3049 
26? 

271,372 
268-370 

378 
274,275 

276, 3756 
461 

1862 
783 

289/230 
291, 292 

293 
Omitted. 

497 
1347-1349 
»465-468 

378 
4786-4743 

4068 
*560 

1681-4683 
470-470 
485,484 

Omitted. 
3369-2371 
Omitted. 
1585-1602 

1984 
829-831 
866,890 

1260, 1201 
«1797,1798 

2015 
811 

"112 

"iie 

121 
123 
121 

125 

136 
127 
139 

131 
133 
137 
138 

' 139 
140 

142 
144 
145 
146 
148 1-3 

4 
5 
6 
7 

298, 782, 783 
299 108 

Rep. 14 50 
1317-1323 

1460 
1383 
1384 
1385 

150 
151 
152 
153 

1-3 
4 
5 
6 
7 

298, 782, 783 
299 

108 
1317-1323 

1460 
1383 
1384 
1385 

150 
151 
152 
153 

1-3 
4 
5 
6 
7 

3093 3094 
109 1 

3 
5 

1317-1323 
1460 
1383 
1384 
1385 

150 
151 
152 
153 

1091 1 
3 
5 

14 135 1 

1317-1323 
1460 
1383 
1384 
1385 

150 
151 
152 
153 

3788, 8789 
. . . . 

1 
3 
5 

14 135 1 

1317-1323 
1460 
1383 
1384 
1385 

150 
151 
152 
153 i Omitted. 



xxxv l TABLES OF CORRESPONDING SECTIONS. 

C!H S E C . 

SESSION L A W S . 
CODE 

OF '73. 
C H . SEC. 

SESSION L A W S . 
CODE 

S E C . 

G. A. Ch. Sec. 

CODE 
OF '73. 

C H . SEC. 

G.A. Ch. Sec. 
OF '73. 

153 2 
3 
4 
5 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2592 2 
3 
4 
5 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2613 
2 
3 
4 
5 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

3629 

2 
3 
4 
5 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2745 
156 

2 
3 
4 
5 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2672 
158 3 

3 
4 , 5 

6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2730 3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

14 71 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2744 
3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

14 71 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2968 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

2999, 3000 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 3002 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

14 
15 
16 
17 
18 
19 
20 
31 

22, 23 
24 

»3011 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

3046 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

3072-3077 

3 
3 

4 , 5 
6 
7 

8, 9 
10, 11 

12 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

-1 8072, 3075, 
14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

-1 3076 14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

-1 
3092 

14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

8102 

14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

3268 

14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

26 

27 

28 

29 
30 
31 

32, 33 
34 

2, 3 
4 
5 
6 
7 

8, 9 
10 
1 

2, 3 
4 

1-3 
4 

5, 6 
7, 8 

9, 10 
1-5 

3274, 8',75 

14 
15 

16, 17 
18 

19, 20 
21 
22 

1,3 
3 

4, 5 
6 
7 
8 
9 

10 
11 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
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3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

3894 

2 
3 

4-6 
7 
8 
9 

10 
11 
12 
13 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

801 

2 
3 

4-6 
7 
8 
9 

10 
11 
12 
13 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 3627 

2 
3 

4-6 
7 
8 
9 

10 
11 
12 
13 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

2 
3 

4-6 
7 
8 
9 

10 
11 
12 
13 

161 
2317 
2312 
2350 
4042 
2321 

»2338 
2340, 2841 

2353 
2332 

2347, 2348 
2362, 2863 

2365 
2857 
3370 
2889 

2399, 2400 
2366 

3408-3411 
3413 

Omitted. 
1317 

1318-1220 
1223 
1320 
1333 
1236 
1331 
1335 
1227 

»1966-1968 
2951 
2955 
2183 
2793 

215 
235 

238-240 
231 
341 

3530 
2534 
2562 
2564 
2590 

167 

172 

174 

175 
176 

"177 
178 
179 
181 
183 
185 
187 
188 

FOITBTEENTH GENEBAL ASSEMBLY. 

C H SEC. 

SESSION L A W S . 
CODE 

OF '73. C H . SEC. 

SESSION L A W S . 
CODE 

SEC. 

G . A . Ch. Sec. 

CODE 
OF '73. C H . SEC. 

G . A . Ch. Sec. 
OF '73 . 

1 

2 

(14 
114 

14 
14 

131 
53 

130 
10 

2 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

2597, 2598 
1 1 

2 

(14 
114 

14 
14 

131 
53 

130 
10 

2 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

Omitted. 
1 

2 

(14 
114 

14 
14 

131 
53 

130 
10 

2 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 9 

1 

2 

(14 
114 

14 
14 

131 
53 

130 
10 

2 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 873 

8 

1 

2 

(14 
114 

14 
14 

131 
53 

130 
10 

2 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 

2132 
4 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 

14 98 488 
5 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 

14 98 
3900 

6 1-7 
8, 9 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 1-7 

8, 9 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

1 
2 

681 
7 

1-7 
8, 9 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 

461 
8 

303, IT 24 

527 
Omitted. 

709 
Omitted. 

135 
1310-1316 
Omitted. 

532 
3187 

9 
10 
11 

12 
13 
14 

16 
17 
18 1458-1460 



SESSION LAWS. XXX VU 

C H SEC. 

SESSION L A W S . 
CODE 

OF '73. OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

SEC. 

SESSION L A W S . 
CODE 

SEC. 

G.A. Ch. Sec. 

CODE 
OF '73. OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

SEC. 

G . A . Ch. Sec. 
O P '73. 

19 
1-3 

4 

5 

1,3 
O 

4 
6 

14 69 Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

Sec. 

1606, H 6 
90 1-3 

4 

5 

1,3 
O 

4 
6 

14 69 Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

1922 1-3 

4 

5 

1,3 
O 

4 
6 

i 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

2586 
1-3 

4 

5 

1,3 
O 

4 
6 

i 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

1-3 

4 

5 

1,3 
O 

4 
6 

{ 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

1-3 

4 

5 

1,3 
O 

4 
6 

{ 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

995 
9,1 

1-3 

4 

5 

1,3 
O 

4 
6 

14 132 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

3328 
99 

1-3 

4 

5 

1,3 
O 

4 
6 

14 132 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

1860 

1-3 

4 

5 

1,3 
O 

4 
6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

1-3 

4 

5 

1,3 
O 

4 
6 

14 113 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

135 

1-3 

4 

5 

1,3 
O 

4 
6 

14 113 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 2388 

1-3 

4 

5 

1,3 
O 

4 
6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

OH. 

63 
63 
64 
65 
66 
67 
68 
69 
70 
71 

389 
24 1,2 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1815-1820 1,2 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

14 101 629 
9,5 1 

3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

14 101 
1633,1624 1 

3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1803,1808 
96 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 

471 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 

473 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 

473,474 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 

Omitted. 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 475 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

l 
3-4 
5,6 

7 
8 

1236-1240 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1728 
27 

1 
3-5 
1-5 

6 
7 
8 
9 

10 
11 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

4018-4020 
98 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

93 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1717 
30 1 

/0, ' ' 

4 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1987 1 
/0, ' ' 

4 
14 101 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

3049 
1 

/0, ' ' 

4 
14 101 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

3896 
31 

1 
/0, ' ' 

4 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

809 
32 2 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1-8 
9 

1-7 
8 

9-16 
1-3 

4 

1435-1441 
83 

2 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
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1185,1188 

1187 
487 
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1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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383,384 
384-601 
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3974 
1446,144? 

1975 
585 

78 
74 
75 
76 
78 

70 
80 

" 83 
83 
84 
85 
87 
88 
89 
91 

93 

95 

" " 9 6 
97 
98 
99 

"ioo 
101 
103 
103 
105 

1-8 
9 

1-7 
8 

9-16 
1-3 

4 

1885-1891 
3? 

8-6 
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Omitted. 
1509-1511 

1520-1522, 
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»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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383,384 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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Omitted. 
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1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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383,384 
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3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 
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»4808 
»4808 
»4806 
»4808 
»4808 
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Omitted 
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1818 
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Omitted. 
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»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
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*T. 4, ch. 13 
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»4808 
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Omitted. 
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Omitted. 
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Omitted. 
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810,1322 
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Omitted 
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930 

Omitted. 
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1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
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Omitted. 
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3769, 3771 
768 

1399 
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*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
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»47 b 
1818 
3901 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
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Omitted 
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1318 
930 

Omitted. 
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1184 
1185,1188 

1187 
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1881-1884 
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Omitted 
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1187 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
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»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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383,384 
384-601 

303. IT 21 
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552 
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Omitted. 
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1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
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Omitted 
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1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
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135 
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»4808 
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552 

3974 
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Omitted. 
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Omitted. 
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1317-1321 
810,1322 
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Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 
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930 

Omitted. 
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1184 
1185,1188 

1187 
487 
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1290 

1881-1884 
134 
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3769, 3771 
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1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
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465, 466 

Omitted 
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1818 
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383,384 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 
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4 ,5 
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Omitted. 
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»1509-1511 
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Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
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1399 
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*T. 4, ch. 13 
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Omitted 
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4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,3 
3 

4 ,5 
6 

. . . . . 
1185 

1,2 
l i 

4,5 
6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,3 
3 

4 ,5 
6 80' 

1,2 
l i 

4,5 
6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,3 
3 

4 ,5 
6 

116( 
48 

1,2 
l i 

4,5 
6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,7 
8 

*480 
4" 1,2 

3 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,7 
8 

1901-190 1,2 
3 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,7 
8 159,190 

48 

1,2 
3 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1,7 
8 

1966,196 
51 

1,2 
3,4 
5,6 

14 90 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

59 1,2 
3,4 
5,6 

14 90 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

432 1,2 
3,4 
5,6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

1,2 
3,4 
5,6 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

»48 
53 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

455 
.54 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 58 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 432 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 2 
3 
4 
5 
6 
7 
8 

838 
58 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

16 
59 2,3 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 
2 

177 
60 

2,3 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 
2 1745, IT 1 

Omitted 61 5 

Omitted. 
1509-1511 

1520-1522, 
3822 

»1509-1511 
1780 

586,636 
3774,162 

165 
»183 

Omitted. 
1537, 1528 
1537-1539 
Omitted. 
1118-1121 
1317-1321 
810,1322 

810 
808 

Omitted 
808 

1318 
930 

Omitted. 
201 

1184 
1185,1188 

1187 
487 

1957 
1290 

1881-1884 
134 

Omitted. 
135 

3769, 3771 
768 

1399 
469 

*T. 4, ch. 13 

3072 
»4808 
»4808 
»4806 
»4808 
»4808 

1567-1569 
465, 466 

Omitted 
467, 468 

»47 b 
1818 
3901 

Omitted. 
1098 
4779 

382 
383,384 
384-601 

303. IT 21 
4053-4054 

3019 
552 

3974 
1446,144? 

1975 
585 

106 

107 
108 
109 

110 
111 

112 
114 
114 

l i i i 

1 
2 1745, IT 1 

Omitted 



xxx vm TABLES OF CORRESPONDING SECTIONS. 

O H SEC. 

SESSION L A W S . 
CODE 

OP '73. C H . SEC. 

SESSION L A W S . 
CODE SEC. 

G. A. Ch. Sec. 

CODE 
OP '73. C H . SEC. 

G . A . Ch. Sec. 
OF '73. 

116 

Ch. 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 

Sec. 

303, If 24 
537 117 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 

303, If 24 
537 

118 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 

1614 
11« 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1777, 1780 
190 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 , 3 

1715 
191 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 , 3 1771-1809 

122 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 

137 

1 
2 , 3 

3804-3806 
19:! 

1646,1647 
4048 

13 
1252 

1307-1315 
63? 
379 

3330 
894 

1798-1810 
289 

3533 
»1508, »1281 

2067,2068 

130 

131 
132 
133 

134 

135 

136 
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A TABLE showing where the acts of a public nature, passed since the Code of 1873, may be 
found in this work, is inserted at the end of the book immediately preceding the index. 



STATUTES AET> EXILES 

REGULATING T H E 

PRACTICE OF THE SUPREME COURT 
OF THE 

STATE OF IOWA. 

REVISED AND ADOPTED AT THE JUNE TERM, 1886, WITH AN ADDITIONAL 
RULE ADOPTED DECEMBER 16, 1886; BEING THE RULES IN 

FORCE AT THE OCTOBER TERM, 1888. 

• I . OF T H E ORGANIZATION OF T H E COTJET. 

S e c t i o n 1 . J u d g e s of s u p r e m e c o u r t . The supreme court consists of 
five judges elected in the manner prescribed by law, the senior judge being 
chief justice. 

Sec. 2 . Q u o r u m . The presence of three judges is necessary to constitute 
a quorum for the transaction of business, but one alone may adjourn from day 
to day, or to any particular day, or until the next term. [Code, § 139.] 

Sec. S, Officers of c o u r t . The olllcers of the court are the attorney-
general,1 tho clerk ''• and the reporter,3 who are elected in the manner prescribed 
by law; the bailiffs4 appointed b / the court, and the attorneys and counselors-
at-law admitted to practice therein.5 

I I . OF THE JURISDICTION OF T H E SUPBEME COIJKT. 

Sec . 4 . J u r i s d i c t i o n . The supreme court has an appellate jurisdiction 
over all judgments and decisions of the superior, the circuit and district courts 
from which appeals are allowed by law, as well in cases of civil actions, prop-
erlv so called, as in proceedings of a special or independent character and in 
criminal cases. [Code, §§ 3163,4520; 16 G. A., ch. 143, § IT; 19 G. A., ch. 24, 
ST.] 

i Const. 1857, art. 5, § 13; Rev. 1880, ch. 11; 9 G. A., ch. 156: 10 G. A., ch. 133; 13 G. A., 
ch. 138, £§ 1 and 28; Id., ch. 173, S 12; Joint Res. 1868, No. 21; 16 G. A., ch. 7. 

-'Rev. 1880, ch. 110; 11 G. A., ch. 88. 
3 10 G. A., ch. 22; 11 G. A., ch. 89. 
•*11 G. A., ch. 59, §2. 
5 Sections 103-112 hereof, 

d 
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Sec. 5 . W h a t o r d e r s r e v i e w a b l e . The supreme court may also review 
the following orders made by the circuit or district court, or the superior court 
of a city: 

1. An order made affecting a substantial right in an action, when such or
der, in effect, determines the action and prevents a judgment from which an 
appeal might be taken. 

2. A final order made in special proceedings affecting a substantial right 
therein, or made on a summary application in an action after judgment. 

3. When an order grants or refuses, continues or modifies a provisional 
remedy, or grants, refuses, dissolves, or refuses to dissolve an injunction or 
attachment, when it grants or refuses a new trial, or when it sustains or over
rules a demurrer. 

4. An intermediate order involving the merits and materially affecting the 
final decision. 

5. An order or judgment on habeas corpus. 
If any of the above orders are made by a judge of the district, circuit or 

superior court, they are in that case reviewable in the same way as if made by 
the court. [Code, § 3165; 16 G. A., ch. 143, § 117.] 

See. e . A p p e a l s f r o m o t h e r o r d e r s . The supreme court may also, in 
its discretion, prescribe rules for allowing appeals on such other intermediate 
orders or decisions as they may think expedient, and for permitting the same 
to be taken and tried during the progress of the trial in the court below; but 
such intermediate appeals must not retard proceedings in the triai in chief in 
the court beiovv. [Code, § 3166.] 

Sec . 7. S u p e r v i s o r y p o w e r s . The supreme court has a general super
vision over the district, superior and circuit courts, and all other inferior judi
cial tribunals, to prevent and correct abuses, where no other remedy is provided 
by law. [Constitution, art. 5, § 4.] 

Sec . 8 . M a n d a t e s . The supreme court shall have power to enforce its 
mandates upon inferior courts and officers by fine and imprisonment, which im
prisonment may be continued until the mandates are obeyed. [Code, § 3200.] 

Sec . 9 . W r i t s . The supreme court may issue all writs and processes neces
sary for the exercise and enforcement of its appellate jurisdiction. [Code, 
§ 3172.] 

III. OP THE TEEMS OF THE SUPREME COUKT. 

Sec. 1 0 . W h e n a n d w h e r e h e l d . The supreme court shall be held at 
the seat of government, and shall convene and hold three terms each year, one 
of which shall commence on the third Tuesday in January, one on the second 
Tuesday in May, and one on the first Tuesday in October. Each of said 
terms of court shall be for the submission and determination of causes, and 
for the transaction of such other business as shall properly come before the 
court. All causes on the docket shall be heard at each term unless continued 
or otherwise disposed of by order of the court. The court shall remain in 
session, so far as practicable, until it is determined what the opinion of the 
court shall be in all causes submitted to it, except in causes where a re-argu
ment is ordered. Judgments of affirmance, rulings and orders in causes sub
mitted, and orders authorized by law may be made and entered by the court 
at any time regardless of the terms ol court. [21 G. A., ch. 59, § 1; 22 G. A., 
ch. 34.] 

[The foregoing rule is changed in accordance with 23 G. A., ch. 34, passed since these rules 
were adopted. See § 173, page 37'.] 

IV. OF APPEALS TO THE SUPREME COURT. 

1. In Civil Cases. 
Sec. 1 1 . T i m e for a p p e a l . No appeal to the supreme court shall be taken 

except within six months from the rendition of the judgment or order ap-
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pealed from. Unless the case involves an interest in real estate, no appeal, 
where the amount in controversy, as shown by the pleadings, does not exceed 
one hundred dollars, will be considered, except to dismiss the same, unless 
the trial judge certifies the question of law upon which the decision of this 
court is desired. And no other question, except the one so certified, shall be 
considered. [Code, § 3173.] 

Sec. 1 2 . A p p e a l s ; w h e n p e r f e c t e d . An appeal shall not be perfected 
until the notice thereof has been served upon both the party and the clerk, 
and the clerk paid or secured his fees for a transcript; whereupon the clerk, 
at the written request of either party, shall prepare a transcript of the record 
in the case, or as much thereof as the appellant in writing has directed, to 
which shall be appended copies of the notices of appeal and of the super
sedeas bond, if any, and shall before the da}^ the cause is set for hearing, trans
mit the same by mail or express to the clerk of the supreme court. But causes 
shall be submitted upon the abstracts of the parties, except where a contro
versy arises as to the record. In such case the controversy shall be deter
mined by reference to the transcript; but the appellant shall have a reasonable 
time after the necessity for a transcript appeals to tile a transcript, where one 
has not already been filed. 

Sec. 1 3 . H o w t a k e n ; not ice . An appeal is taken by the service of a 
notice in writing on the adverse party, his agent, or any attorney who ap
peared for him in the case in the court below, and also upon the clerk of the 
court wherein the proceedings were had, stating the appeal from the same, or 
from the specific part thereof, defining such part. [Code, § 3178.] 

See. 1 4 . F r o m part of an order . An appeal from part of an order, 
or from one of the judgments of a final adjudication, or from part of a judg
ment, shall not disturb or delay the rights of any party to any judgment or 
part of a judgment, or order, not appealed from, but the same shall proceed 
as if no such appeal had been taken. [Code, § 3177.] 

See. 1 5 . T i m e Of s e r v i c e . The notices of appeal must be served thirty 
days, and the cause filed and docketed at least fifteen days, before the first 
day of the next term of the supreme court, or the same shall not then be tried, 
unless by consent of parties. If the appeal is taken less than thirty days be
fore the term, it must be so filed and docketed before tho next succeeding 
term. [Code, § 3180.J 

Sec. 16 . P a r t y i n de fau l t ; non-res ident . In cases in which there 
was a default in the court below, and no personal service on defendant, and 
no appearance by him, the plaintiff may appeal, and make service of the no
tice of appeal in the same manner that service oi original notice is made on 
non-resident defendants. If the appellee is a non-resident, but has an agent 
residing in the state, the notice may be served upon such agent, and such serv
ice shall lake the place of publication m a newspaper. The proof of such 
service shall be made in the manner prescribed for proof of seruce of original 
notice on non-resident defendants. \_McClel'um v. MoClellan, 2 Iowa, 312.] 

Sec. 1 7 . D o c k e t . The cause shall be docketed as it was in the court be
low, and the party taking the appeal shall be called appellant, and the other 
party the appellee. [Code, § 3171.] 

Sec . 1 8 . A b s t r a c t ; s e r v i c e a n d filing of. At least thirty days be
fore the day assigned for the hearing of a cause, the appellant shall serve 
upon the attorney for each appellee a printed copy of so much of the abstract 
of record as may be necessary to a lull und< r&tundmg o* the questions pre
sented for 'decision (said abstract to be prepared as required by sections 97, 
98 and 99). He shall also, fifteen days before tho hist day of the term tor 
which the cause is to be docketed for trial, file with the clerk ten copies of 
said abstract, and no cause will be heard until thnty days after such service 
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and fifteen days after such filing with the clerk, nor shall it be docketed un
less this and other rules shall be complied with. In case of cross-appeals the 
party first giving notice of appeal shall, under this rule, be considered the 
appellant. 

Sec . 1 9 . A p p e l l e e ' s a b s t r a c t . If the appellee's counsel shall deem the 
appellant's abstract imperfect or unfair, he may, within ten days after receiv
ing the same, deliver to the appellant's counsel one printed copy, and to the 
cleric of tho court ten printed copies, of such further or additional abstract as 
he shall deem necessary to a full understanding of the questions presented to 
this court for decision. 

Sec. 2 0 . R e c o r d s cer t i f i ed . In an action by ordinary proceedings, and 
in an action by equitable proceedings tried upon oral evidence, all proper en
tries made by the clerk, and all papers pertaining to the cause and filed 
therein (except subpoenas, deposit ens and other papers which are used as mere 
evidence) are to be deemed rai t of the record. But in an action by equitable 
proceedings tr c d ni on w ritten cs idence, the depositions, and all papers which 
were used as evidence, are to be oeruhed up to the supreme court, and shall 
be so certified, not by transcript, but m their original form. But a transcript 
of a motion, affidavit, or other paper, «'hen it relates to a collateral matter, 
shall not be certified, unle.-,< by dr'eetion of the appellant. If so certified, 
when not material to the dote mination of the appeal, the court may direct 
^ho person blamab'e therefor to pay the costs thereof. [Code, § 3184.] 

See . 2 1 . F a i l u r e t o file T . V B s c r i p t a n d a b s t r a c t . If the transcript 
has not been sent up. or the appelant does not file the same, or does not Hie 
an absuact when the same should be filed as herein provided, the appellee 
may file the transcript, and may on motion have the appeal dismissed or the 
judgment affirmed, as the court from the circumstances of the case shall de
termine; but no appeal shah ho dismissed or judgment of the court below af-
fiiHied because the cause was not docketed, or transcript or abstract filed, if it 
be made to ap> ear that the appeal was taken in good faith and not for delay, 
>t if, Ii'om the conduct of the appellee or his counsel, appellant was induced 

to believe that no motion to dismiss or affirm would be made. [Code, §§ 3181, 
3182; 15 G. A., ch. 56.] 

See. 2 2 . C o - p a r t i e s . A part of several co-parties may appeal, but in such 
case they must serve notice of the appeal upon all the other co-parties, and 
file the proof thereof with the c l c k of the supreme court. [Code, § 3174.]" 

Sec. 2 3 . R e f u s a l t o j o i n . If the other co-parties refuse to join, they 
cannot, nor can any of theru, lake an appeal afterward; nor shall they derive 
any benefit from the anpcai, unless from the necessity of the ca.se. [Code, 
§3175.] 

See . 2 4 . P r e s u m e d t o h a v e j o i n e d . Unless they appear and decline 
to join, they shall be deemed to have joined, and shall be liable for their due 
proportion of costs. [Code, § 3176.] 

Sec. 2 5 . D e a t h of p a r t i e s . The death of one or all of the parties shall 
not cause the proceedings to a Date, but the names of the proper persons shall 
be substituted, as is provided in &ach cases in the district court, and the cause 
may proceed. The court may aLo, in such case, grant a continuance, when 
such a course will bo calculated to promote the ends of justice. [Code, 
f 3211.] 

See. 2 6 . D i s m i s s a l . Where appellant has no right, or no further right 
to prosecute tho appeal, the appellee may move to dismiss the appeal, and if 
the grounds of the motion do not appear in the record, or by a writing pur
porting to ha \e ')een & ^ned by the appellant, and filed, they must be verified 
by affidavit. [Code, § 'dvl-2.] 
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Sec . 2 7 . A p p e a l i m p r o p e r l y t a k e n . The appellee may, by answer filed 
and verified by himself, agent or attorney, plead any facts which render the 
taking of the appeal improper, or destroy the appellant's right of further pros
ecuting the same, to which answer the appellant may file a reply, likewise 
verified by himself, his agent or attorney, and the question of law or fact 
therein shall be determined by the court. [Code, § 3213.] 

Sec . 2 8 . S e r v i c e of n o t i c e . The service of all notices of appeal, or in 
any way growing out of such right, or connected therewith, and all notices in 
the supreme court, shall be served in the way provided for the service of like 
notices in the district court, and they may be served by the same person and 
returned in the same manner, and the original notice of appeal must be re
turned, immediately after service, to the office of the clerk of the court where 
the suit is pending. [Code, § 3214.] 

Sec . 2 9 . P e r f e c t t r a n s c r i p t . I t shall be the duty of the appellant to file 
a perfect transcript, and to that end the clerk of the court below must at any 
time, on his suggestion of the diminution of the record and on payment of 
fees, certify up any omitted part of the record, according to the truth, as the 
same appears in his office of record; and such applicant shall not be entitled 
to any continuance, in order to correct the record, unless it shall clearly ap
pear to the court that he is not in fault, subject to which requirement either 
party may, on motion before trial day, obtain an order on the clerk of the 
court below, commanding him to transmit at once to the supreme court a true 
copy of such imperfect or omitted part of the records as shall be in general 
terms described in the affidavit or order. Such motion must be supported by 
affidavit, unless the diminution be apparent, or admitted by the adverse party, 
and must not be granted unless the court be satisfied that it is not made for 
delay. [Code, § 3185.] 

See. 3 0 . O r i g i n a l d o c u m e n t . Where a view of an original paper in the 
action may be important to a correct decision of the appeal, the court may order 
the clerk of the court below to transmit the same, which he shall do in some 
safe mode, to the clerk of the supreme court, who shall hold the same subject 
to the control of the court. [Code. § 3209.] 

Sec. 3 1 . S u p e r s e d e a s . An appeal shall not stay proceedings on the judg
ment or order, or any part thereof, unless a supersedeas is issued, and no appeal 
or supersedeas shall vacate or affect the lien of the judgment appealed from. 
[Code, § 3186.1 

Sec . 3 2 . S u p e r s e d e a s b o n d . A supersedeas shall not be issued until the 
appellant shall cause to be executed before the clerk of the court which ren
dered the judgment or order, by one or more sufficient sureties, to be approved 
by such clerk, a bond to the effect that the appellant shall pay to the appellee 
all costs and damages that shall be adjudged against the appellant on the ap
peal; also, that he will satisfy and perform the judgment or order appealed 
from, in case it shall be affirmed, and any judgment or order which the su
preme court may render, or order to be rendered by the inferior court, not 
exceeding in amount or value the original judgment or order, and all rents, or 
hire, or damages to property during the pendency of the appeal, out of the 
possession of which the appellee is kept by reason of the appeal. If the bond 
is intended to stay proceedings on only a part of the judgment or order, it 
shall be varied so as to secure the part, superseded alone. When such bond 
has been approved by the clerk and filed, he shall issue a written order com
manding the appellee and all others to stay proceedings in such judgment or 
order, or on such part as is superseded, as the case may be. [Code, § 3186.] 

Sec . 3 3 . D i s c h a r g e of s u p e r s e d e a s . If the appellee believe the super
sedeas bond defective, or the sureties insufficient, he may move the supreme 
court, if in session, or in its vacation, on ten days' written notice to the appei-
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lant, may move any judge of said court, or the judge of the court where the 
appeal was taken, to discharge the supersedeas; and if the court, or such 
judge, shall consider the sureties insufficient, or the bond substantially defect
ive in securing the rights of the appellee, the court, or such judge shall issue 
an order discharging the supersedeas, unless a good bond with sufficient sure
ties be executed by a day by him fixed. The order, if made by a judge, shall 
be in writing, and. be signed by him, and upon its filing, or the filing of a cer
tified copy of the order when made in court, in the office of the clerk of the 
court from which the appeal was taken, execution and other proceedings for 
enforcing the judgment or order may be taken, if a new and good bond is not 
filed and approved by the day fixed as aforesaid. [Code, § 3138.] 

See. 3 4 . M e w s u p e r s e d e a s . But another supersedeas may be issued by 
the clerk upon the execution before him of a new and lawful bond, with 
sufficient sureties, as hereinbefore provided. [Code, § 3189.J 

See. 3 5 . A m o u n t of p e n a l t y . If the judgment or order is for the pay
ment of money, the penalty shall be in at least twice the amount of the judg
ment and costs; if not for the payment of money, the penalty shall bo sufficient 
to save the appellee harmless from the consequences of taking the appeal. 
But it shall in no case be less than one hundred dollars. [Code, § 3190.] 

See, 8 8 . E x t e n t of s u p e r s e d e a s . The taking of the appeal from a part 
of a judgment or order, and the filing of a bond as above directed, does not 
cause a stay of execution as to any part of the judgment or order not ap
pealed from, [Code, § 3191.] 

See. 3 7 . C o u n t e r m a n d i n g e x e c u t i o n . If execution has issued prior 
to itie giving of the bond above contemplated, the clerk shall countermand 
the same. [Code, § 3192.] 

See. 3 8 . P r o p e r t y d e l i v e r e d . Property levied upon and not sold at the 
time such countermand is received by the sheriff shall forthwith be delivered 
up to the judgment debtor. [Code, § 3193.] 

'2. In Criminal Actions. 

Sec. 3 9 . W h a t m a y be a p p e a l e d . The mode of reviewing in the su
preme court any judgment, achon or decision of the district court in a crim
inal cause, is by appeal. [Code,, j 4520.] 

See. 4 0 . W h o m a y a p p e a l . Either the defendant or the state may take 
an appeal. [Code, § 4521.] 

See. 4 1 . W h e n a p p e a l m a y b e t a k e n . !No appeal can be taken until 
after judgment, and then only within one year thereafter. [Code, § 4522.] 

Sec. 4 2 . H o w ' t aken ; n o t i c e . An appeal is taken, by the party taking 
it, or the attorney of such party, serving on the adverse party, or on the attor
ney of the adverse party wSio acted as attorney of record in the district court 
at the time of the rendition of the judgment, and also on the clerk of the 
district court by which the judgment was rendered, a notice m writing of the 
taking of the appeal from the judgment. [Code, § 4523.] 

^5ee. 4 3 . viAieri pe r f ec t ed . The appeal is deemed to be taken when the 
notices thereof, required by the last section, are filed in the office of the clerk 
of the court .u which the judgment was rendered, with evidence of the service 
rnereol indorsed thereon, or annexed thereto. [Code, § 4524.] 

Sec. 4 4 . T r a n s c r i p t . When an appeal is taken, it is the duty of the clerk 
of the court in which the judgment was rendered, without unnecessary delajr, 
to make out a full and perfect tianscript oi ail papers m the case on file in his 
office (except the papers returned by the examining magistrate on the pre
liminary examination, where tnere has been one, and the minutes of the evi
dence of the witnesses examined before the grand jury), and of all records 
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made in the record book, and certify the same under his hand and the seal 
of the court, and transmit the same to the clerk of the supreme court. [Code. 
§ 4525.] 

Sec . 4 5 . A p p e a l b y s tate n o t superseded . An appeal taken by the 
state in no case stays the operation of the judgment in favor of the defendant. 
[Cede, § 4527.] 

See . 4 8 . S u p e r s e d e a s i n b a i l a b l e c a s e s . An appeal taken by the de
fendant does not stay the execution of the judgment unless bail be put in, 
except as provided in the next section. [Code, § 4528.] 

Sec . 4 7 . I m p r i s o n m e n t i n p e n i t e n t i a r y . Where the judgment is im
prisonment in the penitentiary and an appeal is taken during the term at 
which the judgment is rendered, and the defendant is unable to give bail, and 
the fact is satisfactorily shown to the court, it may, in its discretion, order the 
sheriff or officer having the defendant in custody to detain him in custody, 
without taking him to the penitentiary, to abide the judgment on the appeal, 
if the defendant desire it. [Code, § 4529.] 

Sec . 4 8 . D i s c h a r g e o n b a i l . When an appeal is taken by the defendant, 
in a bailable case, and bail is put in, it is the duty of the clerk to give forth
with to the defendant, his agent or attorney, a certificate under his hand and 
the seal of the court, stating that an appeal had been taken and bail put in, 
and the sheriff or other officer having the defendant in custody must, upon the 
delivery of such certificate to him, discharge the defendant from custody, 
where imprisonment forms any part of the judgment, and cease all further 
proceedings in execution of the judgment, and return forthwith to the clerk 
of the court, who issued it, the execution or certified copy of the entry of judg
ment, under which he acted, with his return thereto, if such execution or certi
fied copy has been issued, and if such execution or certified copy has not been 
issued, it shall not be issued, but shall abide the judgment on the appeal. 
[Code, § 4530.] 

Sec . 4 9 . J o i n t d e f e n d a n t s ; a p p e a l . When several defendants are in
dicted and tried jointly, any one or more of them may join m taking the 
appeal, but those of their co-defendants who do not join shall take no benefit 
therefrom, yet they may appeal afterward. [Code, § 4526,] 

See. 5 0 . T i l l s Of a c t i o n . The party taking the appeal is known as the 
appellant, the adverse party as the appellee, but the title of the action is not 
changed in consequence of the appeal; it shall be docketed m. the supreme 
court as it was in the district court. [Code, § 4531.] 

V. OF THE TRIAL, DECISION AND EXECUTION. 

1. In Civil Cases. 

See . 5 1 . A s s i g n m e n t of e r r o r s . In cases where an assignment of er
rors is necessary, the same should be served upon the opposite party or coun
sel at the time the abstract is served, and should be filed with the clerk of the 
court at the time the abstract is filed. If served or filed later than herein pro
vided, the assignment may, on motion, be stricken from the files, but the court 
in its discretion may waive the failure, but not without the imposition of terms 
if it appears that the appellee has been subjected to any inconvenience by the 
failure. An assignment of error need'lollow no stated form, but must, in a 
way as specific as the case will allow, point out the very error objected to. 
Among several points in a demurrer or m a motion or instruction or rulings in 
an exception, it must designate which is relied upon as error; and each must 
be designated in a distinct assignment; and the court will only regard errors 
which are assigned with the required exactness; but the court must decide on 
each error assigned. 
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Sec. 5 2 . M o t i o n ; n o t i c e ; a r g u m e n t . (1) Motions made in a cause 
after judgment, or after the time assigned for the hearing of causes from the 
district from which it was appealed, will be heard only upon proof of service 
of reasonable notice of such motion upon the adverse party. 

(2) All motions must be filed with the clerk and served, by copy of the same 
and of all affidavits or documents upon which they are based, upon thQ oppo
site party or counsel, ten days before the morning on which the causes for the 
district are set for hearing. Such opposite party shall then have five days to 
file papers in resistance to the same, copies of which must be served upon the 
other party or counsel, and no papers will be regarded which do not appear 
to have been so served. This rule shall not apply to motions the causes 
whereof arise after the filing of the abstract. But in such cases timely notice 
of such motions shall be given to the opposite attorneys. 

(3) Arguments in support of motions, if any, must be filed in writing before 
the morning of the day set for hearing of the cause, and served by copy upon 
the opposite party or counsel when the motion is served, and arguments in re 
sistance, if any, must be filed in writing before the morning of the day sot for 
hearing of trie cause, and served by copy on the opposite party or counsel 
when the papers in resistance are served. The above rule shall not apply to 
motions for continuance, as to time of service. 

Sec, 5 3 . S u b m i s s i o n u p o n brief . To entitle an appellant to submit his 
case either orally or in print, he must serve copies of his brief of points and 
authorities or arguments on counsel for each of the appellees at least thirty 
days beiore the day assigned for the hearing of the case. The appellee shall 
serve copies of his brief or argument upon counsel for each appellant at least 
ten days before the hearing; and tho reply, if in print, shall bo served at least 
three "days before the case is to be finally submitted. Each party shall file 
with the clerk ten copies of each brief or argument before the case is so sub
mitted. A failure to comply with the above requirements will entitle the party 
not in default, unless the court shall, for sufficient cause, otherwise order, to 
a contmuar.ee, or to have the case submitted at Ins option upon the brief and 
argument on file when the default occurred. All briefs and arguments shall 
be prepared and printed as required by section 96 Hereof. 

See . 5 4 . S e i v i e e of b r i e f s . All arguments in addition to oral ones shall 
be in print; proper evidence of the service upon opposing counsel oi punted 
matter in a cause shall be filed theronith; and the clerk shall note upon the 
docket the date of each service. All manuscripts and printed arguments shall 
be filed with the cleik, and he shall not transmit to the judges any papers not 
served and filed in tune under the rules, nor shall any argtuneiu or brief be 
considered which docs not go through the bands ol the clerk. No cause shall 
be entered as submitted until the arguments are finally and actually con
ch dett. 

bee . 5 5 . Ora 1 a r c i t s i e n t ; n o t i c e for. Written notice of intention to 
argue a case oraiiy snail be served upon the counsel of the opposite party ten 
days boioi" the first day of tho term, and failure to serve such notice shall 
deprive the party of the right to a.gue orally. 

See. 5 6 . Li-initcliot! ; n a m b e r of c o u n s e l . Only two counsel will be 
heard on either hide, and no oral argument shall exceed one hour in length, 
unfits an extension of time bf granted before the argument is commenced. 

Sec. b'L G,jCZiL}lg a n d c los ing . When the appeal presents to the court 
only questions CH law upon rulings of the court below, the appellant shall open 
and close the argument, but when the trial in the supreme court is de 'novo of 
questions of lact, the party having the buiden of proof shall open and close, 
and, as to printed briefs and arguments, snail observe the rules requiring the 
filing of such briefs and arguments bj appellants. 
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Sec . 5 8 . Ca l l i ng c a u s e s . At the commencement of each term the causes 
will be called in their order, but no cause will be tried on the first calling. 

Sec . 5 9 . O p i n i o n s of t h e c o u r t . The opinions of the court on all ques
tions reviewed on appeal, as well as such motions, collateral questions and 
points of practice as they may think of sufficient importance, shall be reduced 
to writing and filed with the clerk of the court. 

All dissenting opinions must be written and filed in the same manner. 
The records and reports must in all cases show whether a decision was 

made by a full bench, and whether either, and if so, which, of the judges dis
sented from tho decision. [Code, §§ 143, 144.] 

Sec . 6 0 . O p i n i o n w h e n r e p o r t e d . If the decision, in the judgment of 
the court, is not of sufficient general importance to be published, it shall be 
so designated, in which case it shall not be reported in the reports, and no 
case shall be reported except by order of the full bench. [Code, § 145.] 

Sec . 6 1 . J u d g m e n t . The supreme court may reverse or affirm the judg
ment or order below, or the part of either appealed from, or may render such 
judgment or order as the court below or judge should have done, according 
as it may think proper. [Code, § 3194. j 

Sec . 6 2 . J u d g m e n t a g a i n s t s u r e t i e s . The supreme court, where it af
firms the judgment, shall, also, if the appellee moves therefor, render judg
ment against the appellant and his sureties on the bond above mentioned, for 
the amount of the judgment, damages and costs referred to therein, in case 
such damages can be accurately known to the court without an issue and trial. 
[Code, § 3195.] 

Sec . 6 3 . D a m a g e s o n a p p e a l . Upon the affirmance of any judgment, 
or order for the payment of money, the collection of which, in whole or in 
part, has been superseded by bond, as above contemplated, the court shall 
award to the appellee damages upon the amount superseded, and, if satisfied 
by the record that the appeal was taken for delay only, must award such sum 
as damages, not exceeding fifteen per cent thereon, as shall effectually tend 
to prevent the taking of appeals for delay only. [Code, § 3196.] 

Sec. 64. To remand cause or issue process. If the supreme court 
affirm the judgment or order, it may send the cause to the district court to 
have the same carried into effect, or it may itself issue the necessary process 
for this purpose, and direct such process to the sheriff of the proper county, 
according as the party thereto may require. [Code, § 3197.] 

Sec. 65. Restoration of money or property. If, by the decision of the 
supreme court, the appellant becomes entitled to a restoration of any part of 
the money or property that was taken from him by means of such judgment 
or order, either the supreme court or court below may direct execution or 
writ of restitution to issue for the purpose of restoring to such appellant his 
property, or the value thereof. [Code, § 3198. ] 

See . 6 6 . E x e c u t i o n . Executions issued from the supreme court shall be 
the same as those from the district court, attended with the same consequences, 
and shall be returnable in the same time. [Code, § 3215.] 

See . 6 7 . W h e n m a y i s s u e ; g a r n i s h m e n t . In cases in which the 
judgment beiow is affirmed in this court, the parties in whose favor the judg
ment is affirmed may have execution either from this court or the court below. 
In case of an execution from this court, if the process of garnishment is served 
upon tho execution defendant, either principal or surety, the sheriff, in addi
tion to his return, shall return a copy of the execution and his returns to the 
district court or circuit court from which the cause was appealed, and all issues 
of fact which may arise in said garnishment process shall be tried hv that 
court. 



xlviii STATUTES AND RULES OF THE SUPREME COURT. 

Sec. 68. When and how causes heard. The court shall hear all the 
cases docketed, when not continued by consent, or for cause shown by the 
party, and the party may be heard orally or otherwise, in his discretion. 
[Code, § 3204.] 

Sec. 6 9 . O p i n i o n . S o cause is decided until the opinion in writing is filed 
with the clerk. [Code, § 3205.J 

Sec. 7 0 . P r o c e d e n d o . iNo procedendo, except in criminal cases, and in 
cases where petitions for rehearing have been overruled, shall issue in any 
case until the expiration of thirty days from the filing of the opinion in the 
case, except upon an order of one of the justices of the court, upon cause 
shown. 

Sec . 7 1 . D e c r e e . Decrees to be entered in this court shall be prepared by 
the counsel of the parties in whose favor they are rendered. Copies shall be 
served on the opposite counsel and filed in the court within twenty days after 
counsel preparing them shall have received notice of the decision in the cause 
in which they are entered. 

Sec. 7 2 . O p t i o n a l d e c r e e . When, by the decision of this court, a decree 
is to be entered in this court at the option of either party, such option shall 
be declared and a decree furnished under the above rule, within twenty days 
from the date at which counsel required to prepare the decree received notice 
of the decision. 

See . 7 3 . C a u s e r e m a n d e d . If a cause be remanded to the inferior court 
to be carried into effect, such decision and the order of court thereon, being 
certified thereto and entered on the records of the court, shall have the same 
force and effect as if made and entered during the session of the court in that 
district. [Code, § 3206.] 

£?. In Criminal Actions. 

Sec. 7 4 . D o c k e t i n g ; p r e c e d e n c e . Appeals in criminal cases shall be 
docketed in the supreme court for trial at the commencement of that portion 
of the term which has been assigned for trying causes from the judicial district 
from which the appeal comes, which is twenty days after the date of the cer
tificate of the transcript from the clerk of the district court, and if the appel
lant does not file his transcript by that time with the clerk of the supreme 
court, the appellee may file his and have tho case docketed. They shall take 
precedence of all other business, and shall be tried at the term at which the 
transcript is filed, unless continued lor cause, or by consent of the parties, and 
shall be decided, if practicable, at the same term. [Code, § 4532.] 

Sec. 7 5 . A p p e a i a n c e . The personal appearance of the defendant in the 
supreme court on the trial of an appeal is in no case necessary. [Code, § 4533.] 

Sec . 7 6 . I n f o r m a l i t y . An appeal shall not be dismissed for any infor
mality or defect in taking the appeal, if the same be corrected within a reason
able time, and the supreme court must direct how it shall be corrected. [Code, 
§ 4534.] 

Sec. 7 7 . A s s i g n m e n t of e r r o r s . E o assignment of error, or joinder in 
error, siiail be necessary. [Code, § 4535.] 

See. 7 8 . C lose of a r g u m e n t . The defendant shall be entitled to close 
the argument. [Code, § 4536.] 

Sec. 7 9 . O p i n i o n . The opinion of the supreme court must be in writing, 
filed with its clerk and recorded. [Code, § 4537.] 

See. 8 0 . C o u r t m u s t e x a m i n e r e c o r d . If the appeal was taken by the 
defendant from a judgment against him, the supreme court must examine the 
record and, without regard to technical errors or defects which do not affect 
the substantial rights of parties, render such judgment on the records as the 
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law demands. I t may affirm, reverse, or modify the judgment, and render such 
judgment as the district court should have rendered, and may, if necessary or 
proper, order a new trial. I t may reduce the punishment, but cannot increase 
it. [Code, § 4538.] 

Sec. 8 1 . A p p e a l s b y s t a t e . If the appeal was taken by the state, the 
supreme court cannot reverse the judgment or modify it so as to increase the 
punishment, but may affirm it, and shall point out any error in the proceedings, 
or in the measure of punishment, and its decision shall be obligatory on the 
court below, as the correct exposition of the law. [Code, § 4539.] 

See. 8 2 . R e v e r s a l . If a judgment against the defendant be reversed with
out ordering a new trial, the supreme court must direct, if the defendant be in 
custody, that he be discharged, or, if he be admitted to bail, that his bail be 
exonerated, or, if any money be deposited instead of bail, that it be refunded 
to him. [Code, § 4540.] 

Sec. 8 3 . A f f i r m a n c e . On a judgment of affirmance against the defend
ant, the original judgment shall be carried into execution, as the supreme court 
shall direct, except as hereinafter provided. [Code, § 4541.] 

Sec. 8 4 . J u d g m e n t a n d p r o c e d e n d o . When a judgment of the supreme 
court is rendered it must be recorded, and a certified copy of the judgment 
must be forthwith remitted to the clerk of the court below in which the judg
ment appealed from was rendered, with proper instructions, and a copy of the 
opinion, in such time, and in such manner, as the supreme court may, by rule, 
prescribe. [Code, § 4542.] 

Sec. 8 5 . W h e n j u r i s d i c t i o n c e a s e s . After the certified copy of the 
entry of the judgment of the supreme court and its instructions have been 
remitted, as provided in the preceding section, the supreme court has no fur
ther jurisdiction of the proceedings therein, and all proceedings which may 
be necessary to carry the judgment of the supreme court into effect must be 
had in tho court to wdiieh it is remitted, or by the clerk thereof, except as 
provided in the next tw7o sections. [Code, § 4543.] 

See. 8 6 . Cer t i f i ed j u d g m e n t s . Unless where some proceedings in the 
court below are directed by the supreme court, a copy of the certified copy 
of the judgment of the supreme court, with its directions, certified by tiie 
clerk ot the court below, to whom the same has been transmitted, delivered 
to the sheriff or other proper officer, shall authorize him to execute the judg
ment of the supreme court, or fake any steps to bring the proceedings to a 
conclusion, except as provided in the next section. [Code, § 4544.] 

Sec 8 7 . D e d u c t i o n of i m p r i s o n m e n t . If a defendant, who has been 
imprisoned during the pendency of an appeal, upon a new trial ordered by 
the supreme court, shall be again convicted, the period of his former imprison
ment shall be deducted by the court below from the period of imprisonment 
to be fixed on the last verdict of conviction. [Code, § 4545.] 

V I . — EEHEAKIXG. 

Gee. 8 8 . P e t i t i o n . Ko petition for rehearing shall be filed after sixty 
days from the filing oi the opinion of this court. 

Sec. 8 9 . Jjfotice. Written notice oi intention to petition for rehearing 
shall be served on the opposite party and clerk of the supreme court within 
thirty days after the filing of the opinion, and if no such notice is served, the 
petition tor rehearmg shall not be tiled after expiration of such thirty days. 

Sec . 9 0 . A r g u m e n t . The petition foe rehearing, if there be no oral 
argument, shall be ihe argument of the applicant therefor, and if the court 
think that such argument lequires a reply, it shall so indicate to the other 
party, and he may make reply within such time as said court shall allow. If 
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the petitioner desire to make an oral argument in support of his petition, he 
shall indorse in writing or print a notice upon his argument or brief, stat
ing that he will ask to be heard orally, which shall be served on the opposite 
party aud deposited with the clerk. The cause shall then be placed upon the 
docket for the next term, being not less than twenty days after the filing of 
the petition, and the petitioner shall have the right to be heard orally at the 
next term, or at any term to which the case may be continued. [19 G. A., 
ch. 144, amending Code, § 3202.] 

Sec. 9 1 . S h a l l b e p r i n t e d . All petitions for rehearing shall be printed 
as required by section 96 hereof, and a copy shall be delivered to the attorney 
of the adverse party, and, if there be more than one, to the attorney of each, 
and nine copies to the clerk of this court. 

Sec . 9 2 . P r i n t i n g o p i n i o n . The opinions announcing the decisions of 
this court in cases wherein petitions for rehearing are filed, shall be printed 
by the petitioners, and copies thereof shall accompany the printed copies of 
the petitions for rehearing filed with the clerk, or served on the opposite 
party. [Oct. 2, 1879, Ordered, that rule 92 be suspended in its operation in 
all cases wherein the opinions of the court are pubi shod in the Northwestern 
Reporter, before the petitions for rehearing are filed. Counsel in such cases 
being required to refer to the number and page of the Reporter, in which 
the opinions are printed.] 

Sec . 9 3 . S u s p e n d s d e c i s i o n o r p r o c e d e n d o . If a petition for rehear
ing be filed, the same shall suspend the decision or procedendo, if the court, 
on its presentation, or one of the judges, if in vacation, shall so order, in either 
of which cases such decision and procedendo shall be suspended until after 
final arguments. [19 G. A., ch. 144, amending Code, § 3201.] 

V I I . — OF COSTS. 

See . 9 4 . S e c u r i t y for cos t s . The appellant, may be required to give 
security for costs, under the same circumstances as those in which plaintiffs in 
civil actions in the court below may be so required. [Code, § 3210.] 

Sec. 9 5 . C o a t s ; t a x a t i o n of. When the parties or their attorneys shall 
furnish printed abstracts, briefs, arguments and petitions lor rehearing, in con
formity to the rules of this court, it shall be the duty of the clerk to tax a 
printer's fee at the rate of one dollar for every live hundred words embraced 
in a single copy of the same, against the unsuccessful party not furnishing 
tho same, to be collected and paid to the successful party as other costs. 
When unnecessary costs have been made by either party, the court will, upon 
application, tax the same to the party making them, without reference to the 
disposition of the case. 

VIIX.—~ OF PREPARING TEANSURIPTS AND ABSTRACTS, AND PHINTTNG ABSTRACTS, BRIEFS, 

ARGUMENTS AND l-ETITIONS FOE R E H E A R I N G . 

Sec. 9 6 . A b s t r a c t s . All abstracts, brieis, arguments and petitions for re
hearing shall be printed upon unruled writing paper, with type commonly 
known as small pica, leaded lines, the printed page to be four inches wide by 
seven inche> long, with a margin of two inches, bur, the typo in which abstracts 
are printed may bo small pica solid, or brev.e" with leaded lines. 

The first page of the abstract, brief or argument, shall show the title of the 
cause, designating the appellant and the appellee, the term of the supreme 
court to which the appeal is brought, tho court from which the appeal is taken, 
and the names of the counsel for both the appellant and appellee. 

See. Ql. l a d e s . The abstract must be accompanied by a complete index 
of iis contents, and must show where the papers and entries therein mentioned 
may be found in the transcript as well as in the abstract. 
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Sec. 98 . F o r m . Abstracts of records shall be made substantially in the 
following form: 

IN THE SUPREME COURT OF IOWA. 

DECEMBER TERM, 18—. 

J O H N DOE, Appellant, ) Appellant 's Abstract of Record. 
vs. > 

RICHARD ROE, Appellee. ) ( " I n E q u i t y " or " A t Law.") 

Appeal from the Judgment of the Van Buren District Court. 

J . C. K., for the Appellant. 

H. H. S., for the Appellee. 

On the day of , 18—, the plaintiff filed in the Van Buren district court a 

PETITION 
stating his cause of action as follows: 

[Set out all of petition necessary to an unders tanding of the questions to be presented to this 
court, and no mo; P. ID setting out exhibits, omit all merely formal irrelevant parts, as, for 
example, it the exhibit be a deed or mortgage, and no question is raised as to the acknowledg
ment , omit the acknowledgment. 

W h e n the defendant has appeared it is useless to incumber the record wi th the original no
tice, or the return of the ofiicer. Append to the abstract of each paper a reference to the page 
of the transcript on which it will be found, j 

On the day of -, A. D. 18—, the defendant filed a 

DEMURRER 

to said petition, setting up the following grounds: 
[State only the grounds of demurrer , omitt ing the formal parts. If the pleading was a 

mc tion, and the rul ing thereon is one of the questions to be considered, set it out in the 
oan e way, and continue:] 

An i on in*1 day of , 18—, the same was submit ted to the court, and the court made 
the following rulings thereon: 

[Here set out t»e ruling. In every instance let the abstract be made in the chronological 
older of the event-, ui the case — t>t each ruling appear in the proper connection. If the de-
_f n Kxvt pi" ided over, and thereby w uved his r ight to appeal from these rul ings, no ment ion 
ol them siiould be made in the abstract, but it should continue:] 

And on the day of , 18—, the defendant filed his 

ANSWER 

to the petition, sett ing up the following defenses: 
[Here s»t out the defense,-,, omitting all formal parts . If motions or demurrers were inter-

no ad t > this pleading, proofed a> directed with reference to the petition. 
Fr.ime the record so that it will properly present all questions to be reviewed and raised 

hofo'e issue is joined. When the abstract shows issue joined, proceed.] 
On the day of . 18—, s;uu cause was tried by a ju ry [or the court, as the case may 

be|, and on trial the following proceedings were had : 
[See out so much of tho bill of exceptions <*ia is necessary to show the rul ing of the court to 

which exceptions were taken during the progress of the tr ial .] 

INSTRUCTIONS. 

After the evidence and the arguments of counsel were concluded, the plaintiff [or defend
ant, as the case may be] asked the court to give cacti of the following instructions to the j u r y : 

[Sot out tho instructions referred to, and continue:] 
which the court refu^o i as to each instruction; to which said several rulings the plaintiff [or 
rletend ait] excepted at the time, and thereupon tho court gave the following instructions to 
the j u r y : 

[Set out the instructions.] 
To the giving of those numbered [give the number] and to t he giving of each, thereof tho 

plaintiff [or defendant] at the t ime excepted. 

VERDICT. 

On the —— day of , 18—, the jurv re turned into court with the following verdic t : 
[Set out the verdict .] 
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MOTION FOR NEW TRIAL. 

On the day of , 18—, the plaintiff [or defendant] filed a motion praying the court 
to set aside the verdict anil grant a new trial, upon the following grounds: 

[Set out the grounds aforesaid for the new trial.] 
On the •—— day of , 18—, the court made the following ruling upon said motion: 
[Set out the record of the miing] to which the plaintiff [or defendant] at the t ime excepted. 

JUDGMENT. 

On the day of ——, 18—, the following judgment was entered: 
[Set out the judgment entry appealed from.] 

On the —— day of , 18—, the plaintiff perfected an appeal to the supreme court of the 
state of Iowa, by serving upon the defendant and the clerk of the district court of Van Buren 
county a notice of appeal. 

[If supersedeas bond was filed, state the fact.] 

ASSIGNMENT OF ERRORS. 

And the appellant herein says there is manifest error on the face of the record in th i s : 
[Set out the errors assigned.] 

[To the abstract of each paper and entry append a reference to the page of the transcript on 
which it will be found. This will not be necessary when the case is submitted on the printed 
absfi act without the transcript. 

This outline is presented for the purpose of indicating the character of the abstract contem
plated by the rule, which, like all the rules, is to be substantially complied with. Of course 
no formula could be laid down applicable to all cases. The rule to be observed in abstracting 
a case is : Preserve everything materia! to the questions to be decided, and omit everything 
else.] 

Sec. 9 9 . B r i e f a n d a r g u m e n t . The printed brief and argument shall 
state in divisions thereof, properly numbered, the several propositions of law 
claimed by the party making such brief or argument to be involved in the 
case before the supreme court, and the authorities relied upon in the support 
of the same. When an authority cited is an adjudicated case, the brief or ar
gument must show the names of the parties, the volume in which it is reported, 
and the page or pages containing the matter to which counsel desire to call 
the attention of the court. When the reference is a text-book, the number or 
date of the edition must be stated with the number of the volume and page. 

Sec. 1 0 0 . T r a n s c r i p t s . Transcripts of record prepared for the supreme 
court shall be made substantially in the manner following, viz.: 
STATE OF IOWA, ) 
County of . ) 

Pleas before the district [or circuit] court of Iowa, at a term begun and holden in the county 
of , on the day of ——, A. D. 18—, before the Hon. J . H. G., judge of the ju
dicial district [or judge of the circuit, in the judicial district] of the state of Iowa. 
N. P. ) 

Bo it remembered tha t heretofore, to wit, on the -—— day of , A. D. 18—, a petition was 
filed in the office of the clerk of the district [or circuit] court, in and for the county of , in 
the words and figures following, to wi t : 

[Here insert the petition in full.] 
[Proceed in the same manner in relation to whatever paper is filed, such as the original 

notice, or a petition for at tachment, etc. 
If the cause has come from another county by a change of venue begin as above, " Be it 

remembered," and state in like manner all tha t was done in the county from which the venue 
was changed.] 

And afterwards there was filed m the office of the said clerk a notice in the words and fig
ures following, to wi t : 

[Here insert the notice in full.] 
[Copv all indorsements on the face of the transcript, or copy of record, and not upon the back 

of the leaf.] 
Upon winch [or attached to which] was a re tu rn as follows: 
[Copy the officer's re turn , with all indorsements in full; if the suit be by at tachment , copy 

the petition or affidavit, writ or a t tachment , bond, notice, return, etc. 
And ai terward, to wit, on the day of , A. D. 18—, there was tiled in the office of the 

said clerk an answer in words and figures following, to w i t : 
[Here insert answer in full.] 

[Should ihe clerk doubt wha t the paper is, let h im call it a "paper in the words and figures 
following," etc. 

Where a paper is filed in term time add the day of the t e rm to the day of the month , as in 
the next form. 

» 
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A. B. ) 
vs. V 

C. D. ) 
And afterward, to wit, on the -—— day of , A. D. 18—, it being the day of the 

term of said court, the said A. B. [or plaintiff] filed the following demurrer to the answer of 
the said C. D. [or of the said defendant] to wi t : 

[Here insert demurrer in full.] 
[If a par ty files more than one pleading at the same t ime they should be numbered in their 

legal order, as, for instance, a demurrer, plea and answer, and the transcript may say [stat
ing the date], the said C. D. [or defendant] filed his demurrer , plea and answer, which are 
tiled de bene esse, or subject to the rule.] 
A. B. ) 

vs. ]• 
C. D. ) 

And now, on this day of , A. D. 18—, it being the day of the said t e r m 
thereof, this cause coming on for hearing on the plaintiff's demurrer to the defendant 's answer 
[copy the entry of the proceedings of the court, sustaining or overruling the demurrer] . 

And afterward, on the day of the said ——, it being the day of the said term, the 
said plaintiff filed his replication in the words and figures following, to w i t : 

[Here set out replication in full.] 
And afterward, on the same day, the said defendant filed motion and affidavit for a contin

uance, as follows, to wi t : 
[Here set out copy of motion and affidavit.] 

And the same being now heard and considered by the court, the said motion is sustained, 
and it is ordered that this cause be continued unti l the next te rm of the court [at the cost of 
the defendant]. 

In the district [or circuit] court , county. 
A. B. ) 

vs. V Term, A. D. 18—. 
C. D. ) 

And now, on this day of , it being the day of said term, this cause coming on 
for trial, came a jury, to wi t : , , , •, , , 

, , -, -, •—— , , twelve good and lawful men , 
who were sworn well and truly to t ry the issue between the said parties, and a t rue verdict to 
render, according to the law and evidence given them in court. The j u ry retired to consider 
on their verdict, and afterward, on the same day, the j u ry re turned into court and rendered 
their verdict, as follows: 

[Here insert the full verdict as rendered.] 
[Or if the ju ry does not re tu rn unt i l the next day—] 

A. B. ) 
vs. \ 

C D. ) 
And afterward, on the day of , A. D. 18—, the j u ry in t he foregoing cause re

turned into court and rendered their verdict, as follows: 
[Here insert in full the verdict as rendered.] 

A. B. ) 
vs. > 

C. D. ) 
And afterward, on the • day of , A. D. 18—, being the day of said term, the 

plaintiff [or defendant] filed his bill of exceptions in words and figures following, to wi t : 
[Here insert in full the bill of exceptions.] 

A. B. ) 
vs. [ 

C. D. ) 
Now, on this day of , A. D. 18—, the plaintiff filed his motion for a n e w tr ial , 

to wi t : 
[Here insert in full the motion for a new trial .] 

A. B. " 
vs. 

C. D. . 
And now, on this day of , A. D. 18—, this cause coming u p for a hear ing on the 

motion of the plaintiff for a new trial, it is considered by the court t ha t the same be over
ruled [or, as the case may be]. 

[Then add the final entries of record, comprising final judgment , etc. , and certificate of clerk.] 

N O T E . — The foregoing form is only an example, and is to be varied according to the cir
cumstances. The actual facts of the case will dictate what is to be done, bu t in all cases it is 
to be done substantially in like manner with the above, giving the proper order and date of 
the filing of papers and incorporating them at the proper date into t he proceedings of t he 
court. 

I t will be understood tha t it is not necessary in all instances to send u p the whole of the 
record, but the clerk may be guided by the directions of the appellant under section 3184 of 
the Code. 
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Sec. 101. Waiver or modifications of rules. When, by reason of 
peculiar circumstances, the foregoing rules relating to the abstract, prepara
tion and argument of causes, ought to be waived or modified in any case, the 
party desiring such waiver or modification may, upon reasonable notice to the 
adverse party, apply to anv judge of this court in vacation, or to the court in 
term time, for an order directing the waiver or modification desired. The 
application shall be in writing, shad sot out the peculiar facts relied upon by 
the applicant, and shall be verified by the party, or a person having knowl
edge of the facts, and certified by counsel as being true and made in good 
faith. The order upon such application shall be in writing, and shall be filed 
with the clerk of this court. In no case will these rules be waived or modi
fied upon agreement of counsel alone. 

Sec. 102. Distribution oi abstracts, briefs and arguments. The 
clerk shall make the following distribution of all printed abstracts, briefs and 
arguments received under the foregoing rules: One copy to each judge of the 
court, one copy to the state library, two copies to the law department of the 
state university, and one shall be fifed in his office. 

IX. OF THE ADMISSION OF ATTORNEYS. 

Sec, 1 0 3 . E x a m i n a t i o n . Examinations of applicants for admission to 
the bar shall be had at each term of the court. 

Sec. 1 0 4 . A p p l i c a t i o n . Each applicant for admission shall, before the 
first day of the term of court at which he asks to be examined, file with the 
clerk of this court a written request lor examination in his own handwriting 
and signed by himself, together with the proofs of his qualifications as to age, 
residence, character and time and place of study, required by section 2 of 
chapter 168 of the Acts of the Twentieth General Assembly, all prepared and 
presented in the form prescribed by these rules. 

Sec . 1 0 5 . C o m m i t t e e . The court will appoint, on the morning of the 
day of the examination, a committee of not less than three members of the 
bar, who shall assist in the examination of applicants for admission. 

Sec. 1 0 6 . Q u e s t i o n s . The jus'ices of this court will prepare not less 
than thirty questions to be submitted to each applicant in w riling or print, 
which he shall answer in writing. A proper and convenient room shall be 
provided for the use of the applicants, wherein they may prepare their an
swers without interruption. While so engaged they shall have access to no 
books and have no communication with any one. The written or printed 
questions shall be varied at each term. 

Sec. 1 0 7 . A d m i s s i o n . Upon consideration of the oral and written ex
aminations and the proofs of qualifications, the court will admit or reject the 
applicant. 

Sec. 1 0 8 . P r o o f of q u a l i f i c a t i o n s a n d s t u d y . The proofs of the quali
fications of the applicant as to age, character, place of residence and time and 
place of study, shall be by affidavit made before some officer authorized to 
administer oaths. When made before an officer not having a seal, other than 
a judge of the supreme court, district or circuit courts of this state, his official 
character and signature shall be authenticated by a proper certificate, attested 
by the seal of the clerk of a court of record. 

The proof of the applicant's good moral character, residence in the state 
and age, shall be by affidavits of at least two witnesses, and the applicant 
shall also make affidavit of his age and place of residence. 

The proof of his term of study shall be by the affidavit of the member of the 
bar with whom he pursued his studies, and when he has studied at a law school, 
such fact and his term of study there shall be shown by the affidavit of one 



STATUTES AND RULES OF THE SUPREME COURT. [v 

or more of the professors or instructors of such school. Such affidavit shall 
show that the applicant has actually, and in good faith, pursued the study of 
the law for the time prescribed by the statute, and the fact that the affiant is 
a practicing lawyer, or is a professor or instructor in the law school at which 
the applicant studied. 

Sec. 1 0 9 . A d m i s s i o n i n a n o t h e r s t a t e . An attorney admitted to prac
tice in another state, before admission here, shall furnish proofs of good moral 
character, that he is twenty-one years of age, is a resident of this state, and 
has practiced law regularly for not less than one year in the state wherein he 
was admitted, by like affidavits provided for in the preceding rule. 

When such affidavits are made before an officer not having a seal, the offi
cial character of the officer and his authority to administer oaths, as well as 
the genuineness of his signature, shall be shown by the certificate of the clerk 
of a court of record under the seal thereof. 

Such attorney admitted in another state shall also file with the other proof 
required a copy of the record of the court showing his admission to the bar, 
which shall be duly proved as required by law for the authentication of the 
records of the courts of sister states when offered in evidence in the courts of 
this state. 

Sec . 1 1 0 . G r a d u a t e s of l a w d e p a r t m e n t . The graduates of the law 
department of the state university may be orally examined at Iowa City by a 
committee of not less than three members of the bar, appointed by the court. 
They shall also answer written or printed questions prepared by the justices 
of this court as prescribed by rule number 106, under the same restrictions and 
conditions as to being kept from communication with others and consultation 
of books. Upon the report of the committee as prescribed by the statute, and 
upon a certificate signed by the members thereof to the effect that the exam
ination was fairly conducted, and the answers to the written or printed ques
tions were prepared by the applicant without opportunity for consultation 
with persons or books, and upon presentation of the diploma of the applicant, 
together with his answers to the written or printed questions, this court shall 
determine upon the question of his admission to the bar, and if admitted the 
court may direct that the oath prescribed by the statute may be administered 
at Iowa City, and when done the tact shall be reported by the person admin
istering the oath to the clerk of th.s court, who shall make proper record 
thereof. 

Sec. 111. Proofs by students of law department. The proofs of 
qualifications as to age, good moial character, resulence in the state ami time 
and place of study, being required by the statute in cases of students of the 
law department of the university, must, in all instances, be presented by them 
upon application for admission. 

Sec . 1 1 2 . S c h o o l y e a r . In estimating the time of study, a school year 
of thirty-six weeks spent in a reputable law school in the United States shall 
be equivalent to a full year spent in an office, and a fraction of a school year 
spent in a reputable law school in this state, shall be considered equivalent to 
the same fraction of full year spent in an office. 

X . — O F MISCELLANEOUS MATTERS. 

Sec. 1 1 3 . W i t h d r a w i n g p a p e r s . When the original papers in a cause 
in which final judgment is not rendered in this court are brought into this 
court upon an appeal or writ of error, either party desiring to withdraw the 
same can have leave to do so on filing a receipt for them with the clerk, and 
causing a copy to be made of those papers wdiich constitute the record under 
section 20 hereof, and paying the clerk's fees therefor, which costs shall be 
taxed to the party failing in this court, and such copy shall be filed by the 

e 
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clerk and kept as a record in the cause. In cases where the costs of such 
withdrawal have not been charged in the first bill of costs, the clerk is author
ized to charge them as costs of increase, and to issue execution therefor. 

Sec. 114. Docket. The clerk shall docket the causes as the same are filed 
in his office, and shall arrange and set a proper number for trial for each day 
of the term, placing together those from the same judicial district, and shall 
cause notice of the manner he has set such causes to be published and dis
tributed in such manner as the court may direct. No cause shall be docketed 
unless the abstract required by the rules of the court is filed fifteen days be
fore the first day of the term at which the cause is set down for trial. 

Sec. 115. P r in t i ng docket. The clerk, immediately after the time ex
pires during which causes may be docketed for trial at a term of court, shall 
make and cause to be printed, without delay, the docket for the term, which 
shall give all causes, whether continuances or appearances, for trial at such 
term, which shall designate the number, the party appealing, the court and 
county from which the appeal is brought, the counsel of the parties, the day 
each cause is assigned for trial, and such other matter for information of the 
court and attorneys as may be conveniently given. He shall forward to each 
justice of the court, to each attorney having causes at the term, and to the 
clerk of the district and circuit courts of each county, a copy of said docket. 

Sec. 116. Distribution of abstracts and arguments. The clerk shall, 
with as little delay as possible, send to each justice of the court a copy of the 
abstracts, briefs and arguments, and other printed matter filed in each case 
docketed or set down for trial upon the docket of the term. 

Sec. 117. Abstract to show name of judge. In all appeals taken in 
causes tried after the first day of January, 1887, the abstract therein shall be 
so prepared as to show the name of the judge who presided at the trial. 



RULES OF PRACTICE 

ADOPTED BY THE 

CONYMTIOS OF THE DISTRICT JUDGES 
OF THE 

STATE OF IOWA. 

BK IT BEMEMBERED, that pursuant to chapter 134, Laws of the Twenty-first 
General Assembly of the state of Iowa, the district judges in and for the 
state of Iowa, in convention assembled in supreme court room in Des Moines, 
Iowa, on Wednesday, January 5, A. D. 1887, by a majority vote of all the dis
trict judges of the state, the following rules of practice, and the time when 
they should go into effect, were agreed to and adopted: 

KTJLES OF PEAOTICB. 

Rule 1. Copies. Every party at the time of filing any petition, answer, 
reply, demurrer or motion, except a motion for continuance or change of 
venue, shall file with the same one plain copy thereof for the use of the ad
verse party, and on failure to do so the cause may be continued at the option 
of the adverse party, or the paper so filed stricken from the files. A fee of 
ten cents per hundred words shall be allowed for all copies and taxed with the 
costs. The original files shall be taken from the clerk's office only on order 
of the judge by leaving with the clerk a receipt for the same. 

Rule 2. Trial notice. In any case once continued, where an answer is 
on file, either party desiring to bring such cause on for trial at any term shall, 
at least ten days before such term, file with the clerk a notice of trial, and no 
such cause shall stand for trial unless a trial notice be so filed, except by con
sent of parties: Provided, that after the commencement of the term, the 
court may, in its discretion, by order entered of record, permit notices of trial 
to be entered in the same manner, ten days prior to such date as the court 
ma}'' name in such order. Such order may be general, and not entered of 
record in each particular case. And the clerk in preparing the court calen
dars shall note thereon, opposite the title of each cause noticed for trial, the 
words " For trial," which words shall also appear on the printed calendar. 
This rule shall not apply to appearance or criminal cases, nor to proceedings 
in probate. 

Rule 3. Ass ignments . On the first day of the term, or as soon thereafter 
as practicable, the court may make an assignment of the trial causes, which 
assignment shall fix the day of the term on which each cause will be tried, and 
parties will be required to conform to this order of trial. Further assignments 
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may be made by the court as often as the progress of the business of the term 
shall render the same necessary. The court may also designate particular 
times for the hearing of motions and demurrers. 

R u l e 4 . A p p e a l s . In appeals from justices' courts or other inferior tri
bunals in civil causes, the appellant shall cause the case to be docketed by 
noon of the second day of the term to which the same is returnable, and in 
case of his failure so to do the appellee may procure the case to be docketed, 
and will thereupon be entitled to have the judgment below affirmed, or to have 
the case set down for trial on its merits, as he may elect. But the judgment, 
if affirmed, may be opened at any time prior to noon of the following day of 
the term, by appellant's making a satisfactory showing of merits, and excuse 
for his default, and paying to the clerk the amount of the filing fee. If the 
judgment shall be opened the appellee may have the cause continued at the 
cost of the appellant. 

R u l e 5. A b s t r a c t s i n e q u i t y c a u s e s . In equitable causes where the evi
dence is taken in the form of depositions there shall be submitted with the ar
guments an abstract of the pleadings and evidence substantially as required 
by the rules of the supreme court for abstracts in appeals m equitable causes, 
except that the same need not be printed. 

RULES m PROBATE. 

I . Calendar. The clerk shall enter upon the court calendar and bar docket 
only such cases in probate as require the action of the court. 

I I . R e p o r t s d u e a n d n o t filed. On the first day of each term, the clerk 
shall report to the presiding judge all estates wherein an inventory or report 
is due under the statute or order of court, and which has not been filed. 

III. R e p o r t s . Each report of an administrator, executor, guardian or 
trustee shall be self-explanatory, so that the clerk or court, from a perusal 
thereof, will fully understand the matter in hand, without verbal or other ex
planations, or without being compelled to examine or refer to other papers in 
the case. All accountings must state the debit and credit, and show the bal
ances. Guardians' and trustees' accounts must show the amount of interest 
earned since appointment or last report, and how and upon what security the 
trust fund is invested. All reports and accounts must be verified. 

I V . R e p o r t s of sa le of real e s t a t e . Reports of the sale of real estate 
must be sworn to, and must state the term at which the order for the sale was 
obtained, whether the property was appraised, and if so, state the appraised 
value, whether sold at public or private sale, and the terms of sale, whether 
the additional bond required has been given and approved, and the party or 
parties making said report shall state their opinion as to whether the sale is 
an advantageous one and should be approved, or otherwise. 

V . A p p l i c a t i o n iD w r i t i n g . All applications for orders in probate must 
be made in writing, verified, and self-explanatory, so that the clerk or court 
from a perusal thereof will fully understand the relief sought without verbal 
or other explanations. 

V I . A l l o w a n c e t o w i d o w s . Applications for an allowance for the 
widow under section 2375 of the code shall state under oath the number of 
chddren under fifteen years of age, the amount of property already set apart 
to the widow, the value of her'deceased husband's estate, the amount of the 
estate's indebtedness, the value of all property owned by the widow, and what 
allowance, if any, has heretofore been made to the widow. 

V I I . N o t i c e of final r e p o r t . Unless notice be waived m writing, no ad
ministrator, executor, guardian or trustee will be discharged from further 
duty or responsibility, nor upon final settlement until notice of the applica-
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tion shall have been given to all persons interested, as required in case of 
an original notice for the commencement of a civil action, unless a different 
notice be prescribed by the court. 

Time rules go into effect. The foregoing rules adopted by this conven
tion shall take effect July 4, 1887. 

BLANK LETTERS. 

The following resolution was also adopted: 
Resolved, That this convention recommend that the clerks of the several 

courts of this state procure blank letters of administration, and in guardian
ship, with the rules in probate printed on the back thereof, for the informa
tion of administrators, executors and guardians. 

Certified as correct and signed as required by law, this January 8, A. D. 
1887. 

GEO. W. BUDDICK, 
President of the Convention of District Judges of Iowa. 

Countersigned by 
J. H. HENDEBSON, 

Secretary of the Convention of District Judges of Iowa. 
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PAET FIEST. 

PUBLIC LAW. 

TITLE I. 
OF THE SOVEREIGNTY AND JURISDICTION OF THE STATE; THK 

GENERAL ASSEMBLY, AND THE STATUTES. 

C H A P T E E 1. 

OF T H E SOVEREIGNTY AND JURISDICTION OF T H E STATE. 

1. B o u n d a r i e s . 1. The boundaries of the state of Iowa are defined in 
the preamble of the constitution. [B., § 1; 0., '51, § 1.] 

2 . S o v e r e i g n t y . 2. The state possesses sovereignty co-extensive with the 
boundaries referred to in the preceding section, subject to such rights as may 
at any time exist in the United States in relation to the public lands, or to 
any military or naval establishment. [B., § 2; C , '51, § 2.] 

3 . C o n c u r r e n t j u r i s d i c t i o n . 3. The state has concurrent jurisdiction 
on the waters of any river or lake which forms a common boundary between 
this and any other state. [B., § 3 ; C , '51. § 3.J 

This concurrent jurisdiction does not extend to abate a nuisance and punish a crime corn-
to the abatement of a nuisance existing in the mil led upon a boat in said river, even though 
Mississippi river on the Illinois side of the resting upon the shore of an island beyond 
channel {Gilbert v. Moline, etc., Co., 19-319): the middle of the s t r eam: State v. Mullen, 
but the courts of this state have jurisdiction 35-199. 

4 . L a n d s of U n i t e d S t a t e s — T a x a t i o n — P r o c e s s . 4. Exclusive ju
risdiction over all lands situate in the state now or hereafter purchased by the 
United States on wrhich buildings for public uses are, or shall be erected, is 
hereby ceded to the United States, and the same shall be exempt from taxa
tion so long as the same are owned by the United States. Nothing in this 
section shall be so construed as to prevent on such lands the service of any 
judicial process issued from or returnable to any court of this state or judge 
thereof, or to prevent such courts from exercising jurisdiction of crimes com
mitted thereon. [B., §§ 2197, 2198.J 

G H A P T E B 2. 

OF T H E GENERAL ASSEMBLY. 

[See Const., art . 3.] 

5. Sess ions . 5. The sessions of the general assembly shall be held at the 
seat of government, unless the governor shall convene them at some other 
place in times of pestilence or public danger. [R., § "13; C , '51, § 4.] 
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6. T e m p o r a r y o r g a n i z a t i o n . 6. At two o'clock in the afternoon of 
the day on which the general assembly shall convene, and at the time of con
vening of the houses respectively, the president of the senate, or in his ab
sence, some person claiming to be a member, shall call the senate to older, 
and, if necessary, a temporary president shall bo chosen from their own num
ber by the persons claiming to be elected senators. And some person claiming 
to be elected a member of the house of representatives shall call the house to 
order, and the persons present claiming to be elected to the senate shall choose 
a secretary, and those of the house of representatives a clerk for the time 
being. [Ii., §14 ; 0 . , ' 51 , § 5.J 

7. Cer t i f ica tes of e l ec t ion . 7. Such secretary and clerk shall receive 
and file the certificates of election presented, each for his own house, and make 
a list therefrom of the persons who appear to have been elected members of 
the respective houses. [B., § 15; C , '51, § 6.] 

8 . T e m p o r a r y officers. 8. The persons so appearing to be members shall 
proceed to elect such other officers for the time being as may be requisite; and 
when so temporarily organized, shall choose a committee of five, who shall 
examine and report upon the credentials of the persons claiming to be mem
bers. [B., § 4 ; C , ' 5 1 , §7.] 

9. P e r m a n e n t o r g a n i z a t i o n . 9. The members reported by the com
mittee as holding certificates of election from the proper authority, shall pro
ceed to the permanent organization of their respective houses by the election 
of officers. [B., § 5; 0., '51, § 8.] 

1 0 . O a t h . 10. Any member may administer oaths necessary in the course 
of business of the house of which he is a member, and while acting on a com
mittee upon the business of such committee. [B., § 7; C , '51, § 10.] 

1 1 . F r e e d o m Of s p e e c h . 11. JNO member shall be questioned in any 
other place for any speech or debate in either house. [B., § 6; C , '51, 
§9-] 

12. Compensation. 12; 18 G. A., ch. 38, § 2; 19 G. A., ch. 52, § 2. 
The compensation of the members, officers, and employees of the general 
assembly shall be: To every member for each regular session, five hundred and 
fifty dollars, and for each extra session the same compensation per day while 
in session, to be ascertained by the rate per day of the compensation of the 
members -of the general assembly at the preceding regular session; and for 
every mile by the nearest traveled route in going to and returning from the 
place where the general assembly is held, five cents per mile; but in no case 
shall the compensation for any extra session exceed six dollars per day, ex
clusive of mileage. To the secretary of the senate and chief clerk of the house, 
seven dollars per day each; to the assistant secretaries of the senate and clerks 
of the house, six dollars per day each; to the enrolling and engrossing clerks, 
five dollars per day each; to the sergeant-at-arms, door-keepers, janitors and 
postmasters, four dollars per day each, and mail-carrier five dollars per diem; 
to clerks of committees, three dollars per day each, and the necessary station
ery for each of the clerks, secretaries, and their assistants aforesaid; to the 
paper-folders, two dollars and fifty cents per day each; to the messengers two 
dollars per day each. And no other or greater compensation shall be allowed 
such officers and employees, nor shall there be any allowance of or for station
ery except as above provided, postage, newspapers or other perquisites in any 
form or manner or under any name or designation. And this act shall apply 
to the officers and employees so named of the nineteenth general assembly for 
their full term of office. [B., § 18; C , '51, § 11 ; 12 G. A., ch. 155; 14 G. A., 
ch. 118.] 
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1 3 . P a y m e n t . 15 G. A., ch. 3, § 1. Within thirty days after the conven
ing of the general assembly, the presiding officers of the two houses shall 
jointly certify to the auditor of state, the names of the members, officers, and 
employees of their respective houses, and the amount of mileage due each 
member respectively, who shall thereupon draw a warrant upon the state 
treasurer for the amount due each member for mileage as above certified. 
He shall also issue to each member of the general assembly, at the end of the 
said thirty days, a warrant for one-half the salary due each member for the 
session, and the remaining one-half at the close of the session, and at the close 
of any extra or adjourned session the compensation of the members shall be 
paid upon certificate of the presiding officers of each house, showing the num
ber of days of allowance and the compensation as provided by law. 

1 4 . W a r r a n t s . 15 G. A., ch. 3, § 2. He shall also issue to each officer 
and employee of the general assembly, upon the certificate of the presiding 
officer of the house to which such officer or employee belongs, a warrant, from 
time to time, for the amount due said officer or employee for services ren
dered. 

1 5 . S a m e . 15 G. A., ch. 3, § 3. He shall also issue warrants from time 
to time, to the postmaster, assistant postmaster, and mail-carrier, upon certifi
cates signed by the president of the senate and the speaker of the bouse, for 
the amount due said officers for services rendered. 

1 6 . P a y m e n t . 15 G. A., ch. 3, § 4. Said warrants shall be paid out of 
any moneys in the treasury not otherwise appropriated. 

17 . T e r m of office. 13. The speaker of the house of representatives 
shall hold his office until the first day of the meeting of a regular session next 
after that at which he was elected. All other officers elected by either house 
shall hold their offices only during the session at which they wTore elected. 
LB, § 16.] 

1 8 . C o n t e m p t . 14. Each house has authority to punish as a contempt, 
by fine and imprisonment, or either of them, tho offense of knowingly arrest
ing a member m violation of his privilege, of assaulting or threatening to as
sault a member, or threatening to do any harm to the person or property of a 
member for anything by him said or done in either house as a member thereof; 
of attempting by menace or other corrupt means to control or influence a 
member in giving his vote, or to prevent his giving i t ; of disorderly or con
temptuous conduct tending to disturb its proceedings; of refusal to attend, or 
be sworn, or be examined as a witness before either house, or a committee 
Avhen duly summoned; of assaulting or preventing any person going to either 
house, or its committee by order thereof, knowing the same; of rescuing or 
attempting to rescue anj^ person arrested by order of either house, knowing 
of such arrest; or knowingly impeding any officer of either house m the dis
charge of his duties as such. j_B., § 8; C , '51, £ 12.] 

1 9 . F i n e s a n d i m p r i s o n m e n t . 15. Fines and imprisonment for con
tempt shall be only by virtue of an order of the proper iioaho entered on its 
journals, stating the grounds thereof. Imprisonment shall be effected by a 
warrant under the hand of tho presiding officer for tho tune being of the 
house ordering it, countersigned by the acting secretary or clerk, running in 
the name of the state and directed to the sheriff or jailer of the proper 
county. Under such warrant, the proper officer will be authorized to commit 
and detain the person. Fines shall bo collected by a similar warrant directed 
to any proper officer of any county in winch the offender has property, and 
executed in tho same manner as executions for fines issued from courts of rec
ord, and the proceeds paid into the state treasury. [B., £ 10; G., '51, § 14.] 

2 0 . E x t e n t . 16. imprisonment for contempt shall not extend beyond the 
session at which it is ordered, and shall be in the jail of tne county in which 
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the general assembly is then sitting; or if there be no such jail, then in one 
of the nearest county jails. Banishment for contempt shall not constitute a 
bar to anv other proceeding, civil or criminal for the same act. [B., §§ 9, 1 1 ; 
C , ' 5 1 , §§13, 15.] 

2 1 . A t t e n d a n c e of w i t n e s s e s . 17. Whenever a committee of either 
house, or a joint committee of both, is charged with an investigation requiring 
the personal attendance of witnesses, any person may be compelled to appear be
fore such commitlee as a witness by serving upon him, in the same manner a 
subpoena is required to be served in a civil action in the district court, an 
order, naming the time and place he is required to appear, signed by the pre
siding officer of the house appointing the committee, and attested by its act
ing secretary or clerk; or, in case of a joint committee, signed and attested 
by such officers of either house. [11 G. A., ch. 3, § 1.] 

2 2 . C o m p e n s a t i o n of w i t n e s s e s . 18. Witnesses shall be entitled to 
the same compensation for attendance under the preceding section as before 
the district court, but shall not have the right to demand payment of their 
fees in advance. [11 G. A., ch. 3, § 2.] 

2 3 . J o i n t c o n v e n t i o n s . 19. Joint conventions of the general assembly 
shall meet in the hall of the house of representatives for such purposes as are 
or shall be provided by law. The president of the senate, or, in his absence, 
the speaker of the house of representatives shall preside, or, m the absence of 
both, a temporary president shall be appointed bv a joint vote. [B., §§ 674, 
675.] 

2 4 . T e l l e r s . 20. After the time for the meeting of the joint convention 
has been designated and prior thereto, each house shall appoint one teller, and 
tne two shall act as judges of the election. [B., § 676.] 

2 5 . R e c o r d . 21. The clerk of the house of representatives shall act as 
secretary of the convention, and he and the secretary of the senate shall keep 
a fair and correct record of the proceedings of the convention, which shall 
be entered on the journals of each house. [B., § 677.] 

2 6 . V o t e , h o w t a k e n . 22. When any officer is to be elected by joint 
convention, the names of the members shall be arranged in alphabetical order 
by the secretaries, and each member shall vote in the order in which his name 
stands when thus arranged. The name of the person voted for, and of the 
members voting, shall be entered in writing by the tellers, who, after the sec
retary shall have called the names of the members a second time, and the 
name of the person for whom each member has voted, shall report to the presi
dent of the convention the number of votes given for each candidate. [B., 
§§ 678, 679.] 

2 7 . S e c o n d po l l . 23. If no person shall receive the votes of a majority 
of the members present, a second poll may be taken, and so on from time to 
time unfcii some person receives sucli majority. [B., § 680.] 

2 8 . A d j o u r n m e n t . 24. If the purpose for which the joint convention 
assembled is not concluded, the president shall adjourn the same from time to 
time as the members present may determine. [ B , § 681.] 

2 9 . Cer t i f i ca t e s of e l ec t i on . 25. When any person shall have received 
a majority of the votes as aforesaid, the president shall declare him to be 
elected, and shall, in the presence of the convention, sign two certificates of 
such election, attested by the tellers, one of which he shall transmit to the 
governor, and the other shall be preserved among the records of ihe conven
tion and entered at length on the journals of each house. The governor shall 
issue a commission to tiie person so elected. [B., § 682.J 

3 0 . E l e c t i o n of* s e n a t o r s a n d c a n v a s s of v o t e s . 26. Joint conven
tions for the purpose of electing a senator m the congress of the United 
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States, and canvassing the votes for governor and lieutenant-governor, shall 
be conducted according to the foregoing provisions so far as applicable. [B., 
§ 685.] 

31 . Rules. 27. In the absence of other rules, those of parliamentary prac
tice comprised in Cushing's Manual shall govern. [B., § 686.] 

CHAPTEB 3. 

OF THE STATUTES. 

Q< *>2. Approval of bills. 28. When the governor approves a bill, he shall 
set his name thereto with the date of his approval. [B., § 19; C., '51, § 16.] 

As to how the fact of approval m a y be As to approval by governor, see Const., 
shown, see note to § 39. ar t . 3, § 16. 

33. Bill r e t u r n e d by governor. 29. When a bill, having passed the 
general assembly, is returned by the governor with his objections, and is after
ward passed as provided in the constitution, a certificate signed by the presid
ing officer of each house in the following form shall be indorsed thereon or 
attached thereto: "This bill having been returned by the governor with his 
objections to the house in which it originated, and after reconsideration hav
ing again passed both houses by yeas and nays by a majority of two-thirds of 
the members of each house, has become a law this day of ." [B., 
§ 2 0 ; C , '51, §17.] 

See Const., art . 3, §16. 

34. Bill re ta ined b y governor. 30. When a bill has passed the general 
assembby, and is not returned by the governor within three days as provided 
in the constitution, it shall be authenticated by the secretary of state indorsing 
thereon: " This bill having remained with the governor three days (Sunday 
excepted), the general assembly being in session, has become a law this 
day of . Secretary of State." [B, § 21; C, '51, g 18.] 

See Const., art. 3, §16 . 

35 . Original acts deposited. 31. The original acts of the general as
sembly shall be deposited with and kept by the secretary of state. [B.. § 22; 
O., '51, § 19.] 

The original act thus deposited wi th the thereunder prior to the formal publication of 
secretary ol state is the ult imate proof of the the statute, al though such formal publication 
statute, whatever errors there may be in differed from the original rolls and the news-
the printed copies thereof; and the court will paper publication: State v. Donehey, 8-396. 
inform itself and take cognizance of the t rue As the constitution requires a proposed 
reading as thus shown: Clare v. State, 5-509. amendment to be entered upon the journals 

The acts thus deposited are the bills which of the respective houses of the general assem-
receive the signatures oi the officers, etc., and bly when agreed to, such journals are higher 
behind them it is impossible for any court to evidence of the contents of such amendmen t 
go for the purpose of ascertaining what the as it was agreed to than the enrolled copy of 
law i s : Duneombe v. Prindle, 12-1, 11. the joint resolution proposing such amend-

"VVheie the newspaper publication of an act rnent, signed by the presiding officers of the 
corresponded with the original rolls, held, respective houses and by the governor: Kaeh-
t ha t the act as thus existing and published ler v. Hill, 60-543, 
would govern as to an offense committed 

36. Of p r iva te na tu re , 32. Acts of a private nature which do not pre
scribe the time when they take effect, shall do so on the thirtieth day next 
after they have been approved bv the governor, or indorsed as provided in 
this chapter. [B, § 23; 0., '51, %20.] 

37. Of publ ic n a t u r e ; publ icat ion. 33. Acts which are to fake effect 
by publication in newspapers, shall be published in at least two papers, one at 
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least of them at the seat of government, and if such papers are not designated 
in the act, the same may be designated by the secretary of state, and the act 
published accordingly. All such acts shall take effect on the twentieth day 
after the date of the last publication, and the secretary of state shall make 
and sign on the original roll of each of such acts a certificate, stating in what 
papers it was published, and the date of the last publication in each of them, 
which certificate and the printing thereof at the foot of the act shall be pre
sumptive evidence of the facts therein stated. [B., § 24; C, '51, § 21.] 

A statute does not become a law so as to If a s tatute is in force, ignorance thereof 
affect the rights of property or parties unti l from any cause on the pai t of those affected 
the time when by publication or otherwise it by it is no reason why it should not be en-
is to take effect: Charles» v. Lamberson, forced against them. They cannot require 
1-435. tha t it should be publisned in such manner as 

The provision tha t " a l l such acts shall take tha t it should be known to t h e m : Barber v. 
effect on the twentieth day after the date of St. Louis, K. C. & N. W. S. Co., 43-223. 
the last publication " applies only to acts in Where at the t ime of the commission of an 
which the time of taking effect is not specified, offense under a statute the only publication 
I t does not render it incompetent for the leg- that had been made was iu a newspaper under 
islature to speciry in the act itself when it authority of law, and the s ta tute as thus pub-
shall take effect. Where an act provided tha t libhed corresponded to the original rolls, held, 
it should take effect " from its publication m," that the form of the s tatute as thus appearing 
etc., held, tha t it took effect from the date of would prevail over a subsequent publication, 
such publication: Hani v. Murray. 17-318. although it was official, varying lrora the 

Under a prior provision, however, to the io rm found in the rolls and as originally pub-
same effect, held, tha t although the act con- lished: State v. Donehey, 8-396. 
tained a special section directing that it should A court will take judicial notice of the fact 
take effect from and after its publication, such of publication of a statute, where such publi-
section should not be considered as repealing cation is necessary in order that the act shall 
the general provision that it should take effect go into effect: Allen r. Dunham, 1 G. Gr., 89. 
a t the expiration of twenty days from the The courts are bound ex officio to take no-
date of publication: Thatcher v. Ilaun, 12- tice of publication of statutes whi?h take 
303. effect by publication: Pierson v. Baird, 2 G. 

Certificate of secretary tha t act was pub- Gr., 235. 
lished in one newspaper, held not sufficient: While the statement appended to the 
Welch v. Battern, 47-147. printed act tha t it is " a p p r o v e d " is evidence 

The general assembly m a y provide tha t an of that fact, it is not essential to the validity 
act shall take effect Dy publication, and the of the act, and the approval may be shown 
courts have no power to prevent the injustice from the original in the office of the secretary 
which may result therefrom. (Decided under of s ta te : Dishon v. Smith, 10-212. 
old const.): Pierson v. Baird, % G. Gr., 235. 

38. Publ ic n a t u r e ; w h e n in force. 34. All other acts and resolutions 
of a public nature passed at regular sessions of the general assembly, shall 
take effect on the fourth day of July following their passage. [B., § 25; C, 
'51, § 22.] 

39 . Publicat ion of laws . 35; 16 G. A., ch. 132. Within twenty days 
after the adjournment of the general assembly, the secretary of state shall 
prepare a manuscript or printed copy of all the laws, joint resolutions, and 
memorials passed thereat, arranging the same in chapters, with marginal notes 
and index, to which he shall attach his certificate that the acts, resolutions, and 
memorials therein contained are truly copied from the original rolls, which 
shall be presumptive evidence of their correctness, and deliver them to the state 
printer. " [R., §§ 62, 63, 144; C, '51, ^ 46, 47.] 

"While the statement appended to the printed act, and the approval may be shown from the 
act that it is '• approved ' is evidence of tha t original m the office of the secretary of s t a te : 
fact, it is not essential to the validity of the Dishon v. Smith, 10-312. 

40 . How published. 36; 16 G. A., ch. 132. The acts of each general as
sembly shall be printed in pages of the same size, and as near as may be, of 
the same style, type and appearance with the edition of this code. 

4 1 . Super in tending publ icat ion. 87; 16 G. A., ch. 132. The secretary 
of state shall superintend the printing of the laws as above directed. In the 
absence of any other provision the number of copies to be printed and bound, 
and the time within which the same shall be completed, may be fixed by reso-
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lution of each general assembly, or, in case no such resolution is passed, shall 
be determined by the executive council. 

4 2 . R e f e r e n c e s t o code . 38; 16 G. A., ch. 132. Every act passed in 
amendment of or in addition to any chapter or section of this code, or in 
amendment of or in addition to any previous act of the same kind, shall con
tain in the title thereof a reference to the number and name of the chapter so 
amended or added to, and if such reference be omitted, the secretary of state 
shall, in preparing such act for publication, supply the omission. 

The marginal notes and head-lines inserted them. They are not a part of the law: Cook 
by the secretary of state in publishing the v. Federal Life Ass'n, 35 N. W. Rep., 500. 
statutes are not to he considered in construing 

4 3 . D i s t r i b u t i o n . 39; 16 G. A., ch. 132; 17 G. A., ch. 123, § 1. The sec
retary of state shall distribute the laws aforesaid as follows: To the state 
library for distribution to other states and territories, and for exchange, two 
hundred copies; two copies to each state institution, to each judge of a court 
of record, and to each state officer; one copy to each member of the general 
assembly; ten copies to the library of the law department of the state uni
versity ; one copy to the state historical society; all of the foregoing to be in 
law sheep; thirteen thousand copies of the laws bound in boards for distribu
tion to countv auditors upon their requisition. [Private Laws, 14 G. A., ch. 
100, § 4.] 

4 4 . Officers s u p p l i e d . 40; 16 G. A., ch. 132; 17 G. A., ch. 123, § 2. Each 
county officer, justice of the peace, township clerk and mayor of a city or in
corporated town shall be supplied with a copy of the laws for the use of his 
office, which shall be delivered to his successor in office. Distribution shall 
be made upon the requisition of the county auditor upon the secretary of 
state, which requisition shall state the number of copies required for distribu
tion under the provisions of this section, and also the number of copies requi
site for sale in the county, and said requisition shall be made before the first 
day of March in each year, and thereupon the secretary of state shall forward 
the number so certified and file with the auditor of state a certificate thereof, 
which shall be charged to such county by the auditor of state. The auditor 
of state shall credit the county with the number of copies distributed under 
the provisions of the act upon the filing of the proper vouchers by the county 
auditors, and upon sale of such laws by the county auditor at the rate of 
fifty cents per copy. The said county auditor shall pay said amounts to the 
county treasurer of his county, for the use of the state revenue, and the treas
urer shall execute duplicate receipts therefor, one of which shall be filed with 
the auditor of state. The county auditor shall furnish the laws in their re
spective counties as hereinbefore provided. [Same, § 5.] 

4 5 . Sa les . 41. The secretary of state and county auditor shall sell the 
copies remaining in their hands at fifty cents a copy. The secretary of state 
shall report under oath to the auditor of state the number of copies remaining 
on hand after the distribution aforesaid, and the auditor of state shall charge 
him therewith and credit him with the proceeds of all that are sold, upon pay
ment of the same into the state treasury. The county auditor shall pay the 
proceeds of all copies sold by him to the county treasurer, taking his duplicate 
receipts therefor, one of which he shall transmit to the auditor of state. 
[Same, § 6.] 

4 6 . R e p o r t . 42. The secretary of state and county auditors shall, on or 
before the fifteenth day of November in each year, report to the auditor of 
state the number of copies sold and the number remaining on hand, and the 
amount paid into the state or county treasury, and the auditor shall charge 
such state or county treasurer with such amount. 
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4 7 . Copies del ivered to successor. 43. When the secretary of state 
or county auditor goes out of office having any such copies remaining, he shall 
deliver them to his successor, taking his duplicate receipts therefor, one of 
which he shall transmit to the auditor of state, who shall thereupon give such 
officer the proper credit and charge his successor with the copies received by 
him. Every officer receiving a copy of such laws shall execute a receipt there
for, and shall deliver such copy to his successor, or to the officer from whom 
he received it, for the use of such successor, and upon failure to do so, shall be 
liable on his official bond or in his individual capacity. 

4 8 . Compensat ion for t h e publ ica t ion. 44. The compensation for 
the publication of laws which are ordered by the general assembly to take ef
fect by publication, unless otherwise fixed, shall be audited and paid by the 
state. Such compensation shall be one-third the rates of legal advertisements 
allowed by law. [11 G. A., ch. 188, § 4.] 

49 . Construct ion. 45. In the construction of the statutes, the following 
rules shall be observed, unless such construction would be inconsistent with 
the manifest intent of the general assembly or repugnant to the context of the 
statute: [B., § 29; C, '51, § 26.] 

Repeal of. 1. The repeal of a statute does not revive a statute previously 
repealed, nor affect any right which has accrued, any duty imposed, any pen
alty incurred, or any proceeding commenced, under or by virtue of the statute 
repealed; 

For similar x>rovision as to the effect of 
Code upon previous legislation, see § 54 and 
notes. 

P r e v i o u s s t a t u t e n o t r e v i v e d : The re
peal of a s tatute does not revive a s ta tute 
previously repealed: Burlington v. Kellar, 
18-59; Negus v. Negus, 46-487. 

A s t o p r o c e e d i n g s c o m m e n c e d : Where 
a s ta tute is repealed it must be considered as if 
it never existed except with reference to such 
par ts as are preserved by the repealing s ta tu te ; 
and though tfte suit may have been insti tuted 
under the statute while in existence, such re
peal takes away the jurisdiction over the case 
thus pending: Tiiateher v. Flaun, 12-303. 

Where a statute relating to the remedy is 
changed after the bringing of an action, sub
sequent proceedings should so far as practica
ble conrorm to the new l a w : Davidson v. 
Wheeler, Mor., 238. 

Where a rule of practice is changed by stat
u t e without any savmg clause the new law is 
applicable to all cases then pending: Meigs v. 
Parke, MOT., 378. 

An amendmeiit to the statute as to grant
ing a change of venue, held applicable to ac
tions pending. Such a change does not affect 
vested r igh ts : Eikenberry v. Edwards, 71-82. 

Where the times of holding terms of court 
were changed by statute, held, tha t such 
change did not affect a cause already com
menced by service of notice, and tha t defend
an t should be held to appear a t the " next 
t e rm," as so changed: Peoria M. & F. Ins. 
Co. o. Diekerson, 28-274. 

"Where action was commenced by service by 
publication before the taking effect of the Re
vision, and the service ot notice was not sul-
ficient under the law as it then stood, held, 
t ha t a judgment rendered upon such service 
after the taking effect of the Revision was de
fective, although the service, if made under 

t he provisions of the Revision, would have 
been sufficient: Bristow v. Guess, 12-404. 

Statutory provisions as to the method of 
trial in equity cases upon appeal, held not 
applicable to an appeal taken after the act 
took effect from a judgment rendered before 
tha t t ime : Simondson v. Simondson, 50-110; 
Trebon v. Zm aff, 50-180. 

Nor to an appeal commenced but not 
brought to judgment before the act took ef
fect: Schmellz v. Schmeltz, 52-512; Bailey v.*-
Malvm, 53-371. 

Ef fec t u p o n j u d g m e n t s o r o r d e r s : Pro
ceedings to enforce a judgment should be 
governed by the law in force when they are 
commenced, and not by tha t under which the 
judgmen t is rendered: Gray v. Iltff, 30-195. 

The law in force at the t ime ot the rendi
tion of a judgment should govern as to a sale 
made thereunder : Fonda v. Clark, 43-300; 
Babeock v. Gurney, 42-154. 

Also as to the right to appraisement: Hol
land v. Diekerson, 41-367. 

Also as to stay of execut ion: Da Boise v. 
Bloom, 38-512. 

Also as to right of appeal : Davenport v. 
Davenport & St. P. B. Co., 37-624; Ingram v. 
Chicago, D. & M. R. Ii. Co.. 38-669. 

Proceedings commenced are not, under stat
utory provision above set out, affected by the 
repeal of the statute under which they are 
commenced: Iuskeep v. Inskeep, 5-204, 221. 

B i g h t s a c c r u e d : The s tatute authorizing 
suit on a promissory note to be brought by an 
assignee thereof in his own name instead of in 
the name of the assignor for his benefit, held 
applicable to notes already executed: Phillips 
v. Runnels, Mor., 391. 

"Where an action was brought prior to the 
adoption of the Code of '51, but judgment 
therein was not rendered unt i l after tha t t ime, 
held,, tha t defendant's homestead exemption 
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should be governed by (he provisions of the 
law under which action was commenced: 
Helfen stein v. Cave, 3-287. 

Where a new revenue law was passed mak
ing no express provisions as to the enforce
ment of the penalties under the previous law, 
held, that the penalties already accrued could 
be enforced in accordance with the previous 
statute: Bartruff v. Remey, 15-257. 

The general assembly cannot alter, change 
or repeal statutes relating to the remedy so as 
to substantially impair a vested right; there
fore, where a mortgage and a mechanic's lien 
upon the same property attached under the 
Revision, held, in an action brought under the 
code, that the mortgagee had a right to have 
his lien determined and enforced, as against 
the holder of the mechanic's lien, in accord
ance with the provisions of the Revision: 
Brodt v. Rohkar, 48-36. 

Accruing and accrued rights are of the same 
character. There is no other distinction made 
by the statute, except that one has accrued 
and the other is accruing. The statute takes 
effect upon both, and both are preserved to 
the party entitled thereto: Woods v. Havi-
land, 59-476. 

The repeal of a statute with reference to 
widow's dower will not affect a dower inter
est alread}' vested though not yet assigned: 
Burke v. Barron, 8-132. 

Prior to the death of a testator his devisees 
have no rights which are protected against 
subsequent legislation: Lorieux v. Keller, 
5-196. 

The right contemplated by this provision 
pertains to any property right, or person, of 
the citizen. A permit granted under a statute 
is not such a right that it is not affected by 
the repeal of the statute: State v. Mullenhoif, 
74-721. 

Crimes previous ly commi t ted : Where, 
after an indictment was found, the law pre
scribing the punishment for the offense therein 
charged was changed, so that the offense was 
no longer triable on indictment, but only on 
information, held, that the prosecution under 
the indictment was not affected by the change. 
(Overruling State v. Burdick, 9-402): State v. 
Ukaffer, 21-486. 

A new statute which provides a milder pun
ishment repeals so much of the former law as 
concerns the punishment without any express 
repeal, and where one statute prescribes dif
ferent degrees of punishment in different sec
tions for the same offense, only the milder 
degree can be adopted: State v. Brandt, 
41-593. 

"Where the repealing clause of a penal 
statute provided that no offense committed 
and no penalty incurred under tho act re
pealed should be affected by the repeal, held, 
that a crime committed under a previous act, 
which was repealed with a similar saving 
clause to the act thus repealed, was not within 
the exception and could not be prosecuted: 
Jones v. State, 1-385. 

Where the statute defining a crime is re
pealed and another provision substituted de
fining the same crime, but providing a different 
punishment, an indictment is not subject to 
demurrer which rails to state whether such 
crime was committed before or after the 

change in the statute: State v. Reyelts,7i-
499. 

The repeal of a penal statute without a spe
cial sa ving clause does not release a party who 
has already incurred the penalty thereunder 
from liability: Kemmish v. Ball, 30 Fed. 
Rep.. 759. 

I l legal act no t va l ida ted : The abroga
tion and repeal of the constitutional provision 
prohibiting the issuance of paper to circulate as 
money, held not to render valid scrip so is
sued while the law was in operation: Dively 
v. Cedar Falls, 21-565. 

Taxes acc rued : Taxes, and the interest and 
penalties thereon, are not affected by a repeal 
of the law under which they have accrued : 
State exrel. v. Stewart, 11-251; Cedar Rapids 
& M. R. R. Co. v. Carroll County, 41-153. 

But the repeal of the statute terminates the 
right to additional penalties: Tobin v. Harts
horn, 69-648. 

"Where a railway company had expended 
money in reliance on a tax voted in its aid, 
held, that a repeal of the statute did not de
prive the company of the right to have the 
tax levied and collected: Burges v. Mabin, 
70-633. 

The repeal of a statute authorizing special 
assessments for improvements deprives a city 
of the power to levy such a tax for improve
ments not yet contracted for: Wardens, etc., 
of Christ Church v. Burlington, 39-224. 

The repeal of a statute held not to affect the 
right of redemption from a tax sale existing 
thereunder prior to the repeal: Adams v. Beale, 
19-61; Myers v. Copelond, 20-22. 

A general repealing clause should be con
strued as referring only to laws of a general 
nature on the same subject. Therefore 
where, under the charter of an incorporated 
town, it was authorized to grant licenses lor 
the sale of intoxicating liquors, held, that a 
subsequent license law, making different pro
visions, would not repeal the authority con
ferred in the charter: State v. Keeper, 3(1. Gr., 
337. 

WThere provisions for the foreclosure of tax 
titles were made by special statutes applicable 
to sales for taxies levied by cities, and subse
quently other provisions w t a made in regard 
to tax sales, held, that the original remained 
in force as to sale for city taxes: Sweet v. Bil
lings, 44-384. 

Where there is a direct conflict between two 
different statutes, and tiie latter in express 
terms repeals all prior acts in conflict with its 
provisions, the former must be held repealed: 
Staples v. Plymouth County, 62-304. 

The question of the effect of a icpealing 
clause in an unconstitutional statute is one of 
legislative intention and to be determined 
from all the circumstances of the particular 
case. Where the language used was, " so 
much of chapter 80 as comes in conflict with 
this act is repealed," held, that such previous 
statute was not thereby repealed: Childs v. 
Shower, 18-261. 

Imp l i ed r epea l : Where two laws are in 
conflict and cannot be reconciled the last 
must prevail, being the last expression of the 
legislative will: McKianey v. Wood, 35-167. 

Where two statutes are in terms repugnant 
or inconsistent, if the latter is intended to 
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provide the only rule which is to govern the 
case, it will be considered as repealing the 
prior s t a tu te : State v. Courtney, 73-619. 

In a particular case, held, tha t two sections 
being manifestly inconsistent, one of them 
mus t be regarded as having been repealed by 
implication : State v. Delong, 12-453. 

A general s tatute making regulations upon 
a particular subject inconsistent with those 
in a special act of incorporation of a city re
peals the provisions in such special ac t : State 
v. Harris, 10-441. 

Where a s tatute to which, by subsequent 
legislation, an exception is made is repealed, 
and subsequently re-enacted without provid
ing for the exception, the last s tatute being 
inconsistent with the one making the excep
tion will be deemed to repeal it by implication: 
State v. Bissell, 67-616. 

While the repeal of a s tatute by implication 
is not favored by the courts, yet where a stat
u te is inconsistent in its provisions with one 
subsequently enacted, and is out of harmony 
wi th the spirit of later general legislation on 
the subject-matter, the courts will sustain the 
more recent s t a tu te : Yant v. Brooks, 19-87. 

Where a statute covers an entire subject it 
thereby repeals prior statutes on the same sub
ject, al though they are not expressly repealed: 
Ellis v. Jackson County, 38-175. 

Where one ordinance embraced and revised 
the whole subject-matter contained in the cor
responding portion of a previous ordinance, 
held, tha t such previous ordinance was re
pealed by the subsequent one: Decoi ah v. 
Duiislan, 38-96. 

Where a subsequent s tatute is passed con-
taming provisions substantially the same as 
those of a pievious statute, but not contain
ing all the provisions of the previous one, 
there being no inconsistency between the two, 
and they being such that both will be en
forced, the later s tatute will not be iegarded 
as repealing even tha t portion of the previous 
s tatute not included in the later one: Phillips 
v. Council Bluffs, 63-576; Anient v. Humphrey, 
3 G . Gr., 255. 

The fact that a subsequent statute provides 

W o r d s a n d p h r a s e s . 2. Words and phrases shall be construed accord
ing to the context and the approved usage of the language; but technical 
"words and phrases, and such others as may have acquired a peculiar aad ap
propriate meaning in law, shall be construed according to such meaning; 

N u m b e r , g e n d e r . 3. Words importing the singular number may be ex
tended to several persons or things, and words importing the plural number 
may be applied to one person or thing, and words importing the masculine 
gender only may be extended to females; 

J o i n t a u t h o r i t y . 4. Words giving a joint authority to three or more 
public officers or other persons, shall be construed as giving such authority to 
a majority of them, unless it be otherwise expressed in the act giving the au
thori ty; 

H i g h w a y , r o a d . 5. The words " h i g h w a y " and " road" include public 
bridges and may be held equivalent to the words " county way," " county road," 
" common road," and '* state road; " 

Public bridges are a part of the h ighway: Gallaher v. Head, 72-173. 

I n s a n e . 6. The words " insane person " include idiots, lunatics, distracted 
persons and persons of unsound mmd; 

a new remedy for the same wrong -will not 
necessarily show an implied repeal. The new 
remedy may be merely cumulat ive: State v. 
Berry, 12-58. 

Where statutes are not in conflict, the latter 
cannot be held to repeal by implication au
thority conferred in the former: Burlington 
v. Putnam Ins. Co., 31-102. 

C h a n g e i n s t a t u t e u p o n which, a n o t h e r 
s t a t u t e d e p e n d s will not affect the la t ter : 
Garber v. Clayton County, 19-29; Kinsey v. 
Sherman, 46-463; Weir v.' Allen, 47-482. 

But where a special charter refers to the 
general law for subjects of taxation under 
such charter, it seems that a change in the 
general law will operate equally on the char
ter : Taekdberry v. Keokuk, 32-155. 

E e p e a l s b y i m p l i c a t i o n n o t f a v o r e d : 
The law does not favor repeals by implication, 
and though two acts are seemingly repugnant , 
yet they should, if possible, receive such con
struction that the lat ter shall not repeal the 
former: Harriman v. Slate, 2 G. Gr., 270; 
Hummer v. Hummer, 3 G. Gr., 42; Casey v. 
Harned, 5 -1 ; Cole v. Board of Supervisors, 
11-552; Baker v. Steamboat Milwaukee, 14-214; 
Burke v. Jeffries, 20-145; State v. Shaw, 28-
67; Dubuque v. Harrison, 34-163. 

If by any fair and reasonable construction 
a prior and later s ta tute can be reconciled, 
both shall stand. If it can be avoided, no 
court can conclude tha t a statute is repealed 
by implication: Casey v. Harned, 5 -1 ; Baker 
v. Steamboat Milwaukee, 14-214. 

In oi der to work the repeal of an old law by 
a new one by implication, there must be an 
absolute repugnance between the two. Effect 
will be given, if possible, to several statutes in 
pari materia: State v. Shaw, 28-07. 

Any reasonable construction will be adopted 
to avoid a repeal by implication: State v. 
Brandt, 41-593. 

Repeal by implication is not to be presumed: 
Risdon v. Shank, 37-82. 

W o n - u s e r : Mere failure to enforce a statute 
does not result in its repeal by non-user: Pear
son v. International Distillery, 72-348. 
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I s s u e . 7. The word " issue," as applied to descent of estates, includes all 
lawful lineal descendants; 

R e a l p r o p e r t y . 8. The word " land," and the phrases " real estate " and 
" real property," include lands, tenements, hereditaments, and all rights thereto 
and interests therein, equitable as well as legal; 

The interest which a mortgagee has in the The making improvements upon land by 
real property mortgaged constitutes '"real es- one in possession under contract of purchase 
t a t e : " Severin v. Cole, 38-463; and also the gives him an equitable interest which will pass 
equitable interest which the heir of such rnort- by a conveyance: White v. Butt, 32-335. 
gagee has m such property: Barton v. Hin- A mere license to make improvements upon 
trager, 18-348, and use real property is not real es ta te : Mel-

Real estate includes equitable as well as hop v. Meinhart, 70-685. 
legal interests in real property: Bluin v. 
Stewart, 2-378. 

P e r s o n a l p r o p e r t y . 9. The words " personal property " include money, 
goods, chattels, evidences of debt, and things in action; 

A promissory note is " personal proper ty : ' ' be brought , and though it has not been in-
Allison v. King, 21-302; so are municipal dorsed by the payee; so held in case of em-
bonds: Callanan v. Brown, 31-333; and so is bezzlement : State v. Orwig, 24-102. 
a draft, thou°h it be against the government, Applied: Iowa Lumber Co. v. Foster, 49-25. 
and upon which action could not, therefore, 

P r o p e r t y . 10. The word " property " includes personal and real property; 
Applied : Briggs v. Briggs, 69-617. 

M o n t h , y e a r , A . D . 11. The word " month " means a calendar month, 
and the word " 3Tear," and the abbreviation " A. D.," are equivalent to the 
expression '• year of our L o r d ; " 

The designation of the year by numerical figures wi th A. D. prefixed, held sufficient in an 
indictment: State v. Seamons, 1G. Gr., 418. 

O a t h , a f f i r m a t i o n . 12. The word " oath " includes affirmation in all cases 
where an affirmation may be substituted for an oath, and in like cases the 
word " swear," includes " affirm; " 

P e r s o n , c o r p o r a t i o n . 13. The word " p e r s o n " may be extended to 
bodies corporate; 

So held under the statute as to garn ishment : cannot be punished. The t rue ru le is t ha t 
Wales o. Muscatine, 4-303, 307. corporations are to be considered as persons 

The rule tha t the word persons m a y be when the circumstances in which they are 
extended to bodies corporate cannot be of uni- placed are identical wi th those of na tu ra l per-
versal application, especially in the construe- sons expressly included in the s t a t u t e : Stewart 
tion of ciiminal statutes, lor the reason tha t v. Waterloo Turn Verein, 71-226. 
there are some d i m e s for which corporations 

Sea l . 14. Where the seal of a court or public office or officer may be re
quired to be affixed to any paper, the word " s e a l " shall include an impression 
upon the paper alone as well as upon wax or a water affixed thereto; 

S t a t e , t e r r i t o r y . 15. The word "s ta te ," when applied to the different 
parts of the United States, includes the District of Columbia and the terri
tories, and tho words " United States " may include the said district and terri
tories ; 

T o w n , c i t ies , v i l l ages , 16. The word " town " may include cities as well 
as incorporated villages; 

" T o w n " does not include unincorporated vil lage; so held in constructing s ta tu te as to 
extent of homestead: Truax v. Pool, 46-256. 

W i l l . 17. The word "wi l l " includes codicils; 
I n w r i t i n g . 18. The words " written " and " in writing," may include print

ing, engraving, lithography, or any other mode of representing words and 
letters, excepting those cases where the written signature or mark of any per
son is required; 
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Sheriff. 19. The term " sheriff " may be extended to any person perform
ing the duties of the sheriff either generally or in special cases; 

This does not authorize a person other th<m e tc . : Conway v. McGregor & M. R. R. Co., 
the sheriff to serve notices, levy executions, 43-32. 

Deed, bond, i nden tu re , under tak ing . 20. The word " deed " is ap
plied to an instrument conveying lands, but does not imply a sealed instru
ment; and the words "bond" and "indenture" do not necessarily imply a 
seal, and the word "undertaking" means a promise or security in any form; 

A seal is not therefore essential to the valid- 1-282; though it formerly was so: Switzer v. 
i ty of a conveyance: Pierson v. Armstrong, Knapps, 10-72; Simms v. Hervey, 19-273, 290. 

Executor . 21. The term "executor" includes administrator, where the 
subject-matter applies to an administrator; 

Numera l s and figures. 22. The Boman numerals and Arabic figures are 
to be taken as a part of the English language; 

The designation of the year by numeral an indic tment : State v. Seamons, 1 G. Gr., 
figures wi th A. D. prefixed, held sufficient in 418. 

Comput ing t ime. 23. In computing time, the first day shall be excluded 
and the last included, unless the last falls on Sunday, in which case the time 
prescribed shall be extended so as to include the whole of the following Mon
day ; [B., § 4121; G, '51, § 2513.] 

Calendar months are to be computed by In such case, where the first day of the t e rm 
reckoning from a given day to the day of a falls on Monday, Sunday is not to be excluded 
corresponding number where there is one: from the computat ion: Ibid. 
Parkhill v. Brighton, 61-103. Where it was provided tha t a tenancy 

In computing the number of days tha t a should terminate upon ten days' notice, held, 
process has been served before re turn day the tha t notice being given on the last day of 
day of service should be included and the day April, an action brought on the 10th day of 
of r e tu rn excluded: Dilts v. Zeigler, 1 G. Gr., May was premature , and that the day of serv-
164. ice of the notice must be excluded: Aiken v. 

In computing t ime the first day shall be ex- Appleby, Mor., 8. 
eluded and the last included: Richardson v. The provision tha t the last day, if it falls on 
Burlington & M. R. R. Co., 8-260; Teuehcr v. Sunday, shall be excluded m any computation, 
Hiatt, 23-527; Manning v. Irish, 47-650; applies only where it is required that some act 
Bonney v. Cocke, 61-303. shall be done on tho last day. Under the 

But where, under the provision of § 3807, s tatutory provision that a petition shall be 
tha t notice shall be served m such t ime as filed ten days before the first day of the term 
t6 leave at least ten days between the day (§ 3805) held, tha t Sunday should be included 
of service and the first day of the next term, m the computation, al though it was the last 
both the day of service and the first day of the daj befoie the first day of the t e rm: Conkhn 
t e rm should be excluded from the computa- v. Marshalltown, 66-122. 
t ion: Robinson v. Foster, 12-186. 

Degrees of consanguini ty . 24. Degrees of consanguinity and affinity 
shall be computed according to the civil law; [B., § 4124.] 

Applied: Martindale v. Kendriek, 4 G. Gr., 307. 

Clerll. 25. The word " clerk" means clerk of the court in which the action 
or proceeding is brought or is pending; and the words "clerk's office" mean 
his office. [B, § 4123.] 

OHAPTEB 4. 

OE T H E CODE AND ITS OPERATION. 

50. This code. 46. In the citation of the statutes this shall not be reck
oned as one of the statutes of the present political year, but it may be desig
nated as the "Code," adding as mav be necessary the title, chapter, or section. 
[E., §30; C, '51, §27.] 

While each title of the Code was separately mus t be read and construed together and such 
enaoted, still the whole Code should, for the construction adopted, if consistent with the 
nurpo^e of const!uction, be regarded as having language used, as wili give force and effect to 
been enacted at the same t ime, and sections in both sections: Bunt v. Farmers' Ins. Co., 67-
different titles relating to the same mat ter 742, 
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5 1 . R e p e a l of p r i o r s t a t u t e s . 47. All public and general statutes 
passed prior to the present session of the general assembly, and all public and 
special acts the subjects whereof are revised in this code or which are repug
nant to the provisions thereof, are hereby repealed, subject to the limitations 
and with the exceptions herein expressed. [ B , § 31 ; C , '51, § 28.] 

The provisions of the Revision and session 
laws prior to tho Code in reference to swamp 
lands being "pub l i c and special acts," and not 
revised in the Code, held not to be repealed 
thereby: Gray v. Mount, 45-591. 

Under this provision, all public and general 
statutes passed prior to the enactment of the 
Code and not therein re-enacted are repealed: 
Staples v. Plymouth County^ 62-364. 

Under the corresponding provision of the 
Revision, held, tha t the prior act relating to 
the jurisdiction of counties bordering on the 
Mississippi river was not thereby repealed, al
though not embraced in the Revision: State v. 
Mullen, 35-199. 

The general assembly cannot alter, change 
or repeal statutes relating to the remedy so as 
to substantially impair a vested r ight ; there
fore, «-here a mortgage and a mechanic's lien 
upon the same property attached under the 
Revision, held, in an action brought under the 
Code, that the mortgagee had a right to have 
his lien determined and enforced, as against 
the holder of the mechanic's lien, in accord
ance witii the provisions of the Revision: 
Brodt v. Rohkar, 48-36. 

A construction of the s tatute of l imitations 
which would extend the t ime on debts exist
ing before the adoption of the Code, and on 
which the previous s tatute of limitations had 
commenced to run, to the full period after the 
taking effect of the Code, was held not admis
sible, for the reason tha t it would affect a 
r ight accrued under the debt : McDonald v. 
Jackson, 55-37. 

A change made by the Code in the law as to 
the liability of railroad companies for injuries 
in certain cases, held not to apply in a case 
vv hero the in ju ry was received before the Code 
took effect: Payne v. Chicago, R. I. & P. R. 
Co., 44-236. 

A j udgment being rendered before the tak-
ing effect of the Code against the husband, 
under which certain property of the wife, 
being in his possession, was liable as the law 
then otood, held, that such property might 

A general s ta tu te making regulat ions upon 
a particular subject inconsistent w i th those in 
special act of incorporation of a ci ty repeals 
the provisions in such special a c t : Slate v. 
Harris, 10-441. 

The Revision of 1860 was not, as a whole, 
enacted by the general assembly. Those parts 
not enacted in the code of civil pract ice and 
the code of criminal practice, or other acts 
adopted at the same session, were s imply a 
compilation by the commissioners of t he laws 
then in force, and , in case of an error in such 
compilation, t he original s ta tu tes prevailed 
and were not to be deemed repealed: State v. 
Lee, 37-402. 

still be taken upon execution issued after the 
taking effect of the Code, a l though by its pro
visions the property of the wife would not 
have been liable under similar c i rcumstances: 
Schmidt v. Holiz, 44-446. 

Where an original notice was served before 
the taking effect of the Code, but the second 
day of the next te rm occurred after t ha t t ime, 
held, tha t the provisions of the Code would 
govern the t ime of pleading: Brotherton v. 
Brotherion, 41-112; Connablev. Colvin, 41-93. 

The r ight of a par ty to a tr ial by ju ry , in an 
action commenced prior to the taking effect 
of the Code, held not to be affected by any 
change made by the Code: Wormley v. Ham
burg, 46-144. So held in an action for divorce 
in which, under the Revision, the parties were 
entit led to a j u ry t r i a l : Wadsworth v. Wads-
worth, 40-448. 

The provisions of the Code held applicable 
as to t he admissibility of evidence in a part ic
ular case commenced before it went into ef
fect : Wood v. Brolliar, 40-591. 

An order being made before the Code took 
effect for a special t e rm of court to be held 
after tha t t ime, and tha t fifteen jurors be called 
(the proper number under Revision), held, t ha t 
such order was an " a c t d o n e " so as to be 
valid, a l though the proper number under the 
Code was twenty- four : Fifield v. Chick. 39-651. 

As to the effect of the Code upon penalties 

5 2 . L o c a l s t a t u t e s . 48. Local acts are not repealed unless it be herein 
so expressed, or unless the provisions of this code are repugnant thereto. 
[ B . , § 3 2 ; C. , '51, §29.] 

5 3 . W h e n c o d e t a k e s effect. 49. This code shall take effect on the first 
day of September, A. D. 1873. until which time existing statutes continue in 
force, and nothing contained in this title in relation to the preparation and 
publication of the statutes shall be construed as including this code. [B., § 49; 
C , '51, § 30.] 

5 4 . E x i s t i n g r i g h t s n o t af fec ted . 50. This repeal of existing statutes 
shall not affect any act done, any right accruing or which has accrued or been 
established, nor any suit or proceeding had or commenced in any civil cause 
before the time when such repeal takes effect; but the proceedings in such 
cases shall be conformed to the orovisions of this code as far as consistent. 
[B., §34 ; C , ' 5 1 , §§31, 2514.] 
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or taxes delinquent before it took effect, see Under a similar provision in the Code of '51, 
Cedar Rapids & M. R. R. Co. v. Carroll held, that , where an action was brought prior 
County, 41-153, 190. to its adoption, but judgment therein was not 

• Under Revision, § 4172, held, tha t proceed- rendered unti l after tha t t ime, the defend-
Ings to enforce a judgment should be gov- ant 's homestead exemption should be governed 
erned by the law in force when they were by the provisions of the law under which t he 
commenced and not by tha t under which the action was commenced: Helfenstein v. Cave, 
j udgmen t was rendered; a judgment not 3-287. 
being " an ac t ion :" Gray v. Iliff, 80-195. And see § 49, If 1, and notes. 

5 5 . S a m e . 51. No offense committed, and no penalty or forfeiture in
curred under any statute hereby repealed and before the repeal takes effect, 
shall be affected by the repeal, except that when a punishment, penalty, or 
forfeiture is mitigated by the provisions herein contained, such provisions 
shall be applied to a judgment to be pronounced after the repeal. [B., § 35; 
0., '51, § 32.] 

See notes to § 49, % 1. 

5 6 . S u i t s o r p r o s e c u t i o n s p e n d i n g . 52. No suit or prosecution pend
ing when this repeal takes effect, for an offense committed, or for the recov
ery of a penalty or forfeiture incurred, shall be affected by the repeal, but the 
proceedings maj^ be conformed to the provisions of this code as far as con
sistent. [E., § 36; C , '51, § 33.] 

See notes to § 49, T[ 1. 

5 7 . H e r e t o f o r e a n d h e r e a f t e r . 53. The terms " heretofore " and " here
after," as used in this code, have relation to the time when this statute takes 
effect. [ B , § 38; C , '51, § 35.] 

Applied: Bennett v. Bevard, 6-82: Davenport I t is proper to make a curative act applicable 
v. Davenport & St. P. R. Co., 87-624; Rivers to all acts described therein, intermediate the 
v. Cole, 88-677; Thatcher v. Haun, 12-303. taking effect of the act and its passage: Shearer 

The expression " prior to the passage" of an v. Mills, 35-499. 
act means prior to its taking effect: Rogers v. 
Vass, 6-405; Charless v. Lamberson, 1-435. 

5 8 . A c t s i n conf l ic t w i t h code , 54. Whenever an act of a general nat
ure passed at the present session of the general assembly, separate from this 
code, conflicts with or contravenes any of the provisions thereof, the provis
ions of the code shall prevail. [B., § 39; C , '51, § 36.] 

C H A P T E B 5. 

SUBMISSION OE CONSTITUTIONAL AMENDMENTS. 

5 9 . Pub l i ca t ion . 16 G. A., ch. 114, § 1. Whenever any proposition to 
amend the constitution has passed the general assembly and [been] referred 
to the next succeeding legislature as provided in section one, article ten, of 
the constitution, the secretary of state shall cause the same to be published in 
two newspapers of general circulation in each congressional district in the 
state for the time provided in section one, article ten of the constitution; and 
the fact of such publication having been made shall be verified by the affida
vits of the publishers of such newspapers, and such affidavits, together with 
the certificate of the secretary of state that he had designated the newspapers 
in which the publication was made, shall be filed, preserved and recorded in a 
book kept for that purpose in the office of the secretary of state; and the sec
retary of state shall report his action in the premises to the next succeeding 
general assembly. 

6 0 . S u b m i s s i o n ; b a l l o t s ; r e t u r n s . 16 G. A., ch. 114, § 2; 19 G. A., 
ch. 7, § 1. Whenever a proposition to amend the constitution shall have passed 
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the general assembly and been agreed to by the next succeeding general as
sembly as provided in section one, article ten, of the constitution, when no 
other time is fixed by such general assembly for its submission to the people, 
the same shall be submitted to the qualified electors at the next ensuing gen
eral election; and the ballots relating to such amendment or amendments 
shall be separate from the ballots for officers cast at such election, and shall 
be deposited in boxes to be provided by the judges of election, separate from 
said ballots so cast for officers; and there shall be written or printed on such 
ballots the entire proposed amendment or amendments with the word " f o r " 
or " aga ins t "—as the elector may desire — preceding each amendment voted 
upon; and the election shall be conducted in the same manner as the election 
for state officers, except as herein otherwise provided; and the canvass shall 
be in the same manner, and by the same officers and like returns made thereof 
as of the ballots cast for the secretary of state; and the board of state can
vassers shall declare the result and enter the same of record in the book men
tioned ui section one of this act, immediately following and in connection with 
the proofs of publication. 

6 1 . P r o c l a m a t i o n . 16 G. A., ch. 114, § 3. Whenever a proposition to 
amend the constitution is submitted to a vote of the electors, the governor 
shall include such proposed amendment in his proclamation provided for in 
section five hundred and seventy-seven of the code [§ 1024]. 

6 2 . E x p e n s e s . 16 G. A., ch. 114, § 4. Expenses incurred under the pro
visions of this act, shall be audited and allowed by the executive council and 
paid out of any money in the state treasury not otherwise appropriated. 

6 3 . S u b m i s s i o n a t s p e c i a l e l e c t i o n . 19 G. A., ch. 7, § 2. The general 
assembly to which a proposition to amend the constitution has been referred 
by the last preceding general assembly, and which has agreed to such pro
posed amendment, may provide for its submission to the people at a special 
election for that purpose, at such time as the general assembly may prescribe, 
proclamation for which election shall be made by the governor, and the same 
shall in all respects be governed and conducted as prescribed in this act for 
submission of a constitutional amendment at a general election so far as 
applicable. 
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TITLE II. 
OF THE EXECUTIVE DEPARTMENT. 

C H A P T E B 1. 

OP THE GOVEENOB. 

6 4 . Office Of; secretary , 55. The governor shall keep his office at the 
seat of government, in which shall be transacted the business of the executive 
department of the state, and he shall keep a secretary at said office during his 
absence. [10 G. A., ch. 85, § 1.] 

6 5 . J o u r n a l to be kept . 56. He shall cause a journal to be kept in the 
executive office, in which shall be made an entry of every official act done by 
him at the time when done. If, in cases of emergency, acts are done else
where than in such office, an entry thereof shall be made in the journal as 
soon thereafter as possible. [10 G. A., ch. 85, § 2.] 

6 6 . M i l i t a r y r e c o r d , 57. He shall cause a military record to be kept, in 
which shall be made an entry of every act done by him as commander-in-chief. 
[10 G. A., ch. 85, § 3.] 

6 7 . R e w a r d for c r i m i n a l s . 58. Whenever the governor is satisfied that 
the crime of murder or arson has been committed within the state, and that 
the person charged therewith has not been arrested or has escaped therefrom, 
he may, in his discretion, offer a reward not exceeding five hundred dollars for 
the arrest and delivery to the proper authorities of the person so charged, 
which reward shall be audited upon the certificate of the governor that the 
same has been earned, and paid by the state. [B., § 57.] 

The boaro of supervisors has no authority to the county: Hawk v. Hamilton County, 48-
offer a reward for the arrest of a criminal, but 472. Nor has a city any authority to offer 
they may for the recovery of funds stolen from such reward: Hanger v. Des Moines, 52-198. 

6 8 . M a y e m p l o y counse l . 59. Whenever the governor is satisfied that 
an action or proceeding has been commenced which may affect the rights oi* 
interests of the state, he msky employ counsel to protect such rights or inter
ests; and when any civil action or proceeding has been or is about to be com
menced by the proper officer in behalf of the state, he may employ additional 
counsel to assist in the cause. [B., § 44; G, '51, § 40.] 

6 9 . H o w p a i d . 60. Expenses incurred under the preceding section and 
in causing the laws to be executed, may be allowed by the governor and paid 
from the contingent fund. [B., § 45; O., '51, § 41.] 

C H A P T E B 2. 

OF THE SECJBETABT OF STATE. 

7 0 . Office; dut i e s . 61. The secretary of state shall keep his office at the 
seat of government and perform all duties which may be required of him by 
law; he shall have charge of and keep all the acts and resolutions of the ter
ritorial legislature, and the general assembly of the state, the enrolled copy of 
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the constitutions of the state, and all bonds, books, records, maps, registers, 
and papers which now are or may hereafter be deposited to be kept in his of
fice. [B., § 5 9 ; C , ' 5 1 , §43.] 

7 1 . C o m m i s s i o n s c o u n t e r s i g n e d . 62. All commissions issued by the 
governor shall be countersigned by the secretary, who shall register each 
commission in a book to be kept for that purpose, specifying the office, name 
of officer, date of commission, and tenure of office. [B., § 60; C , '51, § 44.] 

7 2 . R e p o r t t o g e n e r a l a s s e m b l y . 63. He shall report to the governor, 
before each regular session of the general assembly, an abstract for each year 
of the criminal returns received from the clerks of the several district courts, 
embracing all the facts contained in such returns. [B., § 64; C , '51, § 48.] 

7 3 . L i b r a r y of c o n g r e s s . 64. He shall furnish the library of congress 
two copies of all legislative journals and reports of state officers immediately 
upon the publication thereof. [11 G. A., ch. 81.] 

7 4 . R e c o r d of c i t ies a n d t o w n s t o b e k e p t . 65. The secretary of stats 
shall receive and preserve in his office all papers transmitted to him m relation 
to the incorporation of cities or towns, or the annexation of territory to the 
same, or the consolidation or the abandonment of municipal corporations, and 
shall keep an alphabetical list of said cities and towns in a book provided for 
that purpose, in which shall be entered the name of the town or city, the 
character of the same, whether town or city, and if a city, whether of first or 
second class, the county in which situated, and the date of organization. 
ITS., § 1046.] 

C H A P T E B 3. 

OF T H E AUDITOR OF STATE. 

7 5 . P o w e r s ; dut ies , 66; 22 G. A., ch. 82, § 27. The auditor shall keep 
his office at the seat of government. He is the general accountant of the 
state, and it is his duty: [B., § 71 ; C , '51, § 50.] 

K e e p a c c o u n t s . 1. To keep and state all accounts between the state and 
the United States or any other state, or any public officer of the state, or 
person indebted to the state or intrusted with the collection, disbursement, or 
management of funds belonging to the same, when they are payable to or 
from the state treasury; 

M a k e s e t t l e m e n t s . 2. To settle the accounts of all county treasurers and 
receivers of state revenues payable into the state treasury, for each of their 
official terms separately; 

R e v e n u e s , a c c o u n t s of. 3. To keep fair, clear, and separate accounts of 
all the revenues, funds, and incomes of the state payable into the state treas
ury, and of all disbursements and investments thereof, showing the partic
ulars of the same; 

S e t t l e w i t h p u b l i c d e b t o r s . 4. To settle the accounts of all public 
debtors for debts due the state treasury, and to require such persons or their 
legal representatives who have not accounted, to settle their accounts; 

C l a i m s a g a i n s t t h e s t a t e . 5. To settle all claims against the treasury, 
and when a claim is recognized by law for which no appropriation has been 
made, to give the claimant a certificate thereof and report the same to the 
general assembly; 

S u p e r i n t e n d p a y m e n t s of m o n e y . 6. To direct and superintend the 
payment of all money payable into the state treasury, and cause to be insti-

Von. 1 — 2 
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tuted and prosecuted the proper actions for the recovery of debts and other 
moneys so payable; 

S u p e r i n t e n d fiscal af fa i rs . 7. To superintend the fiscal affairs of the 
state, and secure their management as required by law; to furnish proper in 
structions, directions, and forms to the county auditors and treasurers, in 
compliance with which they shall severally keep their accounts relating to the 
revenue of the state, and perform the duties of their several offices; also forms 
for the reports required to be made by said officers to such auditor, and of re
ceipts to be given by such treasurers to the tax payers, and such officers shall 
conform in all respects to the form and directions thus prescribed; [9 G. A., 
ch. 173, § 8.J 

D r a w w a r r a n t s . 8. To draw warrants on the treasurer for money di
rected by law to be paid out of the treasury as the same may become payable. 
Each warrant shall bear on the face thereof its proper number, date, amount, 
name of payee, and a reference to the law under which it is drawn, which 
particulars shall be entered in a book kept for that purpose in the order of 
issuance; and, as soon as practicable after issuing such warrant, he shall cer
tify the above particulars to the treasurer; 

The auditor is required to issue warrants the auditor to allow a particular sum on the 
v, ili out regard to the fact that there muv be settlement of a claim, but he can be compelled 
no mor.ey in the treasury to pay them: State to issue a warrant for whatever sum he does 
v. Sherman, 46-415. audit or allow: Bryan v. Cattell, 15-538. 

The court cannot, by mandamus, compel 

C u s t o d y of b o o k s , p a p e r s , e t c . 9. To have the custody of all books, 
papers, records, documents, vouchers, conveyances, leases, mortgages, bonds 
and other securities appertaining to the fiscal affairs and property of the state, 
which arc not required to be kept in some other office; 

F u r n i s h g o v e r n o r i n f o r m a t i o n . 10. To furnish the governor on his 
requisition, information in writing upon any subject connected with his office, 
and to suggest to the general assembly, plans for the improvement and man
agement ot the public revenue and property; 

R e p o r t t o g o v e r n o r . 11. To report to the governor before each regular 
session of the general assembly, a complete statement of the revenue, funds, 
income, taxable property, and other resources and property of the state, and 
of the public revenues and expenditures since his last report, with, a detailed 
statement of the expenditures to be defrayed from the treasury for the term 
following that covered by his report, specifying each object of expenditure, 
and distinguishing between such as are provided for by appropriations and 
such as are not, and showing the probable deficiency of any former appropri
ations; 

A p p o r t i o n s c h o o l m o n e y . 12. He shall, on the first Monday of March 
and September of each year, apportion the interest of the permanent school 
fund among the several counties in proportion to the number of persons be
tween five and twenty-one years of age in each, as shown by the last report 
filed with him by the superintendent of public instruction. [B., § 1967; 9 G. 
A., ch. 172, § 93.] 

7 6 . D i v i d e w a r r a n t s . 67. When the amount due from the state to any 
person exceeds twenty dollars, the auditor shall, if requested, divide the 
amount into parcels of not less than ten dollars and issue warrants therefor. 
JR., § 7 2 ; C , ' 5 f , § 5 1 . ] 

77. Information as to state property. 68. The auditor may at any 
time require any person receiving money, securities, or property belonging to 
the state, or haying the management, disbursement, or other disposition of the 
same, an account of which is kept m his office, to render statements thereof, 
and information in reference thereto. Any such person refusing or neglect-
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ing to render such statement or information, shall forfeit twenty-five dollars, 
to be recovered by civil action in the name of the state. [B.,"§ 73; C , '51, 
§ 52.] 

78. Claims against the state; claimant examined. 69. Every claim 
against the state shall be presented to the auditor for settlement within 
two years after it accrues, and if thereafter presented, the same shall not be 
audited. When a claim is presented, the auditor is authorized to examine the 
claimant and any other persons, under oath, touching such claim, or cause 
them to verify the same by affidavit or deposition. [B., § 74; G, '51, § 53.] 

7 9 . N e g l e c t t o a c c o u n t . 70. If any officer who is accountable to the 
treasury for any money or property, neglects to render an account to the au
ditor within the time prescribed by law, or if no time is so prescribed, then, 
within twenty days after being required so to do by the auditor, the auditor 
shall state an account against him from the books of the auditor's office, charg
ing ten per cent damages on the whole sum appearing due, and interest at the 
rate of six per cent, per annum on the aggregate from the time when the ac
count should have been rendered; all of which may be recovered by an action 
brought on such account, or on the official bond of such officer. [B., § 75; 
C , '51, § 54.] 

8 0 . f a i l u r e t o p a y , 71. If anjT such officer fails to pay into the treasury 
the amount received by him within the tune prescribed by law, or, having set
tled with the auditor, fails to pay the amount found due, the auditor shall 
charge such officer with twenty per cent, damages on the amount due with 
interest on the aggregate from the time the same became due at the rate of 
Six per cent, per annum, and the whole may be recovered by an action brought 
on such account, or on the official bond of such officer, and he shall forfeit bin 
commission. [B., § 76; C , '51, § 55.] 

8 1 . De fense of officer. 72. The penal provisions in the two preceding 
sections are subject to any legal clelenbe whicti the officer may have against 
the account as stated by the auditor, but judgment for costs shall be rendered 
against the officer in the action, whatever be its result, unless he rendered an 
account within the tune named in the two preceding sections. [B., § 77; C , 
'51, § 56.] 

8 2 . O a t h of r e c e i v e r of p u b l i c m o n e y . 73. When a county treasure/» 
or other receiver of public money, seeks to obtain credit on the books of t<iv> 
auditor's office for pa\ ment made to the treasurer, before giving such cred't tho 
auditor shall require him to take and subscribe an oath that he has not *i5o I, 
loaned or appropriated any of the public money lor his private benefit, nor 
for the benefit ot any other person. [B., § 79; 0., "51, § 57.] 

8 3 . R e q u i s i t i o n t o officer. 74. In those cases where the auditor is au
thorized to call upon persons or officers for information, or statements, or ac
counts, he may isoue his requisition therefor in writing to the person or officer 
called upon, allowing reasonable time, which having been served as a notice 
in a civil action by the sheriff of the county in which the person or officer 
called upon resides, and returned to the auditor with the sei vice indorsed 
thereon, shall be evidence of the making of the requisition therein expressed. 
[ E . , § 7 9 ; C. , '51, §58.] 

C H A P T E B 4. 

OF THE TBE1SUKEB OF STAtE. 

8 4 . Office; d u t i e s . 75. The treasurer shall keep his office at the seat of 
government, and shall keep an accurate account of the receipts and disburse-
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men Is at the treasury, in books kept for that purpose, in which he shall specify 
the names of the persons from whom money is received, and on what account, 
and the time thereof. [R.. § 83; C , '51, § 62.] 

8 5 . M e m o r a n d u m of w a r r a n t s . 76. He shall enter in a book the 
memorandum of warrants issued as certified to him by the auditor, and re
ceive in payment of public dues the warrants so issued in conformity with 
law, and redeem the same if there be money in the treasury not otherwise 
appropriated; and on receiving any such warrant, shall cause'the person pre
senting it to indorse it, and shall write on the face thereof "redeemed," and 
enter in the book containing the auditor's memoranda in appropriate columns, 
the name of the person to whom paid, date of payment and amount of in
terest paid. [R.. § 84; 0., "51, § 63.] 

8 6 . R e c e i p t s . 77. When money is paid him the treasurer shall execute 
receipts in duplicate therefor, stating the fund to which it belongs, one of 
which must be delivered to the auditor in order to obtain the proper credit, 
and the treasurer mu3t be charged therewith. [B., § 85; 0., '51, § 64.] 

8 7 . P a y m e n t s of w a r r a n t s . 78. He shall pay no money from the 
treasury but upon the warrants of the auditor, and only in the order of their 
issuance; or if there is no money in the treasury from which such warrant can 
be paid, he shall, upon request of the holder, indorse upon the warrant the 
date of its presentation, and sign it. from which time the warrant shall bear 
interest at the rate of six per cent, per annum, until the time directed in the 
next section. [B., § 86; C . '51, § 65; 10 G. A., ch. 9.] 

8 8 . R e c o r d of w a r r a n t s ; p u b l i c a t i o n of. 79. He shall keep a record 
of the number and amount of the warrants so presented and indorsed for non
payment, and when there are funds in the treasury for their payment to an 
amount sufficient to render it advisable, he shall give notice to what number 
of warrants the funds will extend, or the number which he will pay, by three 
insertions in a newspaper printed at the seat of government; at the expira
tion of thirty days from the day of the last publication, interest on the war
rants so named as being payable, shall cease. [B., § 87; C , '51, § 66.] 

89. Certifying and accounting to auditor. 80; 17 G. A.,ch. 116. Once 
m each week he shall certify to the auditor the number, date, amount, and 
payee of each warrant taken up by him, with the date when taken up, and 
the amount of interest allowed; and on the first Monday of January, April 
and July, and on the first day of October, annually, he is directed to account 
with the auditor and deposit in his office all such warrants received at the 
treasury, and take the auditor's receipt therefor. [R., § 88; C , '51, § 67.] 

9 0 . R e p o r t t o g o v e r n o r . 81; 22 G. A., ch. 82, § 28. As soon as practi
cable after the first Monday of November preceding the regular session of the 
general assembly, he shall report to tho governor the state of the treasury up 
to the first day of July preceding, exhibiting the amount received and paid 
out by the treasurer since his last report, and the balance remaining in the 
treasury. [B., § 89; G , ' 5 1 , § 68.J 

9 1 . P r o v i d e f u n d s t o p a y i n t e r e s t . 82. When interest on any bonds 
of the state becomes due, the treasurer shall provide funds for the payment 
thereof on the day and at the place where payable; and persons holding such 
bonds are required to present the same at such place withm ten days from 
such day. At the expiration of which time, the iunds remaining unexpended 
and vouchers for interest paid shall be returned to the treasury. [10 G. A., 
ch. 06.] 

BELAYING TO THE ESTABLISHMENT OF A STATE DEPOSITORY. 

9 2 . H o w d e s i g n a t e d . 17 G. A., ch. 57, § 1. The treasurer of state, 
with the advice and approval of the executive council, ma,y designate one or 
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more banks in the city of Des Moines as a depository for the collection of any 
drafts, checks, and certificates ot deposit that may be received by him on ac
count of any claims due the state. 

9 3 . S e c u r i t y . 17 G. A., ch. 57, § 2. The bank or banks designated assuch 
depository shall be required to give security to the state, to be approved by 
the executive council, for the prompt collection of all drafts, checks, certifi
cates ol deposit, or coupons, that may be delivered to such depository by the 
treasurer of state for collection; and also for the safe keeping and prompt pay
ment, on the treasurer's order, of the proceeds of all such collections; also, for 
the payment of all drafts that may be issued to said treasurer by such deposi
tory. 

9 4 . Co l l ec t i on of d r a f t s . 17 G. A., ch. 57, § 3. The treasurer of state, 
on the receipt of any draft, check or certificate of deposit, on account of state 
dues, may place the same in such depository for collection, and it shall be the 
duty of such depository to collect the same without delay and shall charge no 
greater per cent, for such collection than the minimum per cent, charged to 
other parties and notify the treasurer when collected. On the receipt of such 
notice, the treasurer shall issue his receipt to the party entitled thereto, as now 
required by law. 

9 5 . L i a b i l i t y of officers n o t af fec ted . 17 G. A., ch. 57, § 4. The pro
visions of this act shall in no way release the treasurer of state or his bonds
men, or any county treasurer or his bondsmen, from any liabilities now imposed 
by law. 

9 6 . 17 G. A., ch. 57, § 5. All acts and parts of acts inconsistent with this 
act are hereby repealed. 

C H A P T E B 5. 

OF T H E STATE LAND OFFICE AND BEGISTEB T H E E E O F . 

9 7 . Office; d u t i e s . 83. The register of the state land office shall keep 
his office at the seat of government. The books and records of such office 
shall be so kept as to show and preserve an accurate chain of title from 
the general government to the purchaser of each smallest subdivision of land; 
to preserve a permanent record m books suitably indexed of all correspondence 
with any of the departments of the general government in relation to state 
lands; to preserve by proper records copies of the original lists furnished by 
the selecting agents of the state, and of all other papers in relation to such 
lands which are of permanent interest. [B., §§ 92, 95.J 

9 8 . T r a c t b o o k s . 84. Separate tract books shall be kept for the univer
sity lands, the saline lands, the half-million acre grant, the sixteenth sections, 
the swamp lands, and such other lands as the state now owns or may hereafter 
own, so that each description of state lands shall be kept separate from all 
others, and each set oi tract books shall be a complete record of all the lands 
to which they relate. [B., § 94.] 

9 9 . S h o w w h a t . 85. Said tract books shall be ruled in a manner similar 
to those used in the United States land offices, so as to record each tract by its 
smallest legal subdivisions, its section, township, and range, to whom sold, and 
when, the price per acre, to whom patented, and when. [B., § 92.] 

1 0 0 . R e c o r d s ; cop ie s . 86. The state land office shall be kept open dur
ing business hours, and shall ha \e the personal supervision of the register; 
the documents and records therein shall be subject to inspection, in the pres
ence of the register, by parties having an interest therein, and certified copies 
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thereof, signed by said register with the seal of said office attached, shall be 
deemed presumptive evidence of tho fact to which they relate, and on request 
they shall be furnished by the register for a reasonable compensation. [10 
G. A., ch. 103, § 1.] 

1 0 1 . P a t e n t s . 87. Patents for lands shall issue from the state land office, 
shall be signed by the governor and recorded by the register; and each pat
ent shall contain therein a marginal certiiicate of the book and page on which 
it is recorded, which certificate shall be signed by the register, and all patents 
shall be delivered free of charge. [R., § 97.] 

1 0 2 . Cer t i f i ca te . 88. No patent shall be issued for any lands belonging 
to the state, except upon the certificate of the person or officer specially 
charged with the custody of the same, setting forth the appraised value per 
acre, name of the person to whom sold, date of sale, price per acre, amount 
paid, name of person making final payment, and of person who is entitled to 
t h j patent, and jf thus entitled by assignment from the original purchaser, 
setting forth luily such assignment, which certificate shall be filed and pre
served iii the land office. [B., §§ 98, 99.] 

1 0 8 . E r r o r s e o n e c t e d . 89. The register is authorized and required to 
co-Tect all clerical errors of his office, in name of grantee, and description 
of tract of land conveyed by the state found upon the records of such office; 
he shall attach his official certificate to each conveyance so corrected, and the 
reisons therefor; record the same with the record of the original conveyance, 
and make the necessary correction in the tract and plat books of his office. 
Such corrections, when made in accordance with the foregoing provisions, 
shall have the force and effect of a deed originally correct, subject to prior 
rights accrued without notice. [9 G. A., ch. 56; 11 G. A , ch. 30.] 

104, R e c o r d s , a n d m a p s of p u b l i c s u r v e y s . 90. The register shall 
rece.ve any field-notes, maps, records, or other papers relating to the public 
ss.'vey of this state, whenever the same shall be turned over to the state in 
pursuance of an act of congress, entitled "An act for the discontinuance of the 
office of surveyor-general in the several districts as soon as the surveys therein 
can be completed for abolishing land offices under certain circumstances, and 
lor ether purposes," approved June 12, 1840, and any act amendatory thereof, 
and «hall provide for their safe keeping and proper arrangement as public 
recoids; and free access to the same by the lawful authority of the United 
States, for the purpose of taking extracts therefrom, or making copies thereof, 
shall always be granted. [12 G. A., ch. 3.] 

1 0 5 . R e l i n q u i s h i n g c l a i m s . 91. Whenever the governor is satisfied by 
tli3 commissioner of the general laud office that the title to any lands which 
may have been certified to the state under any of the several grants, is in
ferior to the rights of any valid interfering pro-emptor or claimant, he is au
thorized and required to release by deed ol relinquishment such color of title 
to the United Sta'es, to the end that the requirements of the interior depart
ment may be complied with, and that such tract or tracts of land may be 
i)8 tented by the general government to the legal claimants. [12 G. A., ch. 10, 

U] 
1 0 6 . Q u i t c l a i m t o c o r r e c t m i s t a k e , 92. Whenever tho governor is 

satisfied by proper record evidence that any tract of land which may have 
been deeded by virtue of any donation or sale to the state, is not the land in
tended to have been described, and that an error has been committed in mak
ing oaf the transfers, in order that such error may be corrected, he is authorized 
to quitclaim the same to the proper owner thereof, and to receive a deed or 
deeds for the lands intended to have been deeded to the state originally. [12 
G. A., ch. 10, § 2.j 
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107. Lists of lands inuring to grantee. 93; 18 G. A., ch. 167; 19 G. 
A., ch. 123. In cases where lands have been granted to the state of Iowa b y 
act of congress and certified lists of lands inuring under the grant have been 
made to the state by the commissioner of the general land office as required 
by act of congress, and such lands have been granted by act of the general 
assembly to any person or company, and such person or company shall have 
complied with and fulfilled the conditions of the grant, the register of the state 
land office is hereby authorized to prepare, on the application of such person 
or company, or on the application of a party claiming title to any land through 
such person or company, a list or lists of lands situated in each county inuring 
to such applicant, from the lists certified by the commissioner of the general 
land office, as aforesaid, which shall be signed by the governor of the state and 
attested by the secretary of state with the state seal, and then be certified 
to by the register to be true and correct copies of the lists made to this state, 
and deliver them to such applicant, who is hereby authorized to have them 
recorded in the proper county, and when so recorded they shall be notice to 
all persons the same as deeds now are, and shall be evidence of title in such 
grantee or his or its assigns to the lands therein described under the grant of 
congress by which the lands were certified to the state, so far as the certified 
lists made by the commissioner aforesaid conferred title to the state; but where 
lands embraced in such lists are not of the character embraced by such acts of 
congress or the acts of the general assembly of the state, and arc not intended 
to be granted thereby, the lists, so far as these lands are concerned, shall be 
perfectly null and void, and of no force or effect whatever; provided, that no 
lands now in suit shall be included in such lists until said suits are determined 
and such lands adjudged to be the property of the company; provided, further, 
that the register shall not include in any of the lists so certified to the state, 
which have been adjudicated by the proper courts to belong to any other 
grant, or adjudicated to belong to any county or individual under the swamp 
land grant, or any homestead or pre-emption settlement. Nor shall said cer
tificate so issued confer any right or title as against any person or company 
having any vested right, either legal or equitable, to any of the lands so cer
tified. [14 G. A., ch. 83.] 

If the certificate provided for in this section under the act. But whilst the certificate es-
is introduced it dispenses with all other proof, tablishes the tit le of the grantee, it is not es-
and makes at least a prima facie case. In the sential to such t i t le : Chicago, B. & Q. R. Co. 
absence of such certificate the party mus t v. Lewis, 53-101. 
prove the selection of the lands, tha t they are As to recording rai lway land g ran t t i t les, Sea 
within the grant, and the construction of the §§3119, 3120. 
road, so as to entitle the grantee to the lands 

1 0 8 . P a t e n t s t o u n i v e r s i t y l a n d s . 21 G. A., ch. 178, § 1. The secre
tary of state is hereby authorized to issue patents for lands, the legal title to 
•which is vested m the state university of Iowa, in cases wherein it is shown 
to the satisfaction of the governor, and attorney-general that such lands have 
been in fact sold by the authoritj ' of the state and paid for and that the cer
tificates of purchase have been lost or destroyed. 

1 0 9 . I n u r e s t o w h o m . 21 G. A., ch. 178, § 2. The patents thus issued 
shall mure to the benefit of the original purchaser and his grantors [grantees] 
only and a clause to this effect shall be inserted in the patent. 

TRANSFER OF STATE LAND OFFICE TO OFFICE OF SECRETARY OF STATE. 

1 1 0 . Office t r a n s f e r r e d . 18 G. A., ch. 206, § 1. On and after the first 
Monday in January in the year 1883, the office of register of the state land 
office shall be transferred to the custody of the secretary of state and the 
present incumbent of the office of register of the state land office shall then 



24- PUBLIC LAW. [AFTER CODE, § 93. 

turn over and deliver to the secretary all books, papers, maps, furniture and 
property of every description held by him as belonging to his office. 

1 1 1 . D u t i e s of s e c r e t a r y . 18 G. A., ch. 206, § 2. From and after the 
first Monday of January in the year 1883, all business pertaining to the office 
of register of the state land office as provided by law, and all duties now re
quired to be performed by the said register, shall thereafter be performed by 
the secretary of state, and he shall have and hold possession and control of all 
the property turned over to him, as specified in section one [§ 105] of this act. 

1 1 2 . C l e rk . 18 G. A., ch. 206, § 3. In addition to the clerical force now 
allowed by law to the secretary of state for the performance of the duties of 
his office, he shall be allowed one additional clerk, whose duty it shall be to 
perform the clerical work pertaining to the land department, as directed by 
the secretary, and he shall also perform such other duties as the secretary 
may direct. 

1 1 3 . C o m p e n s a t i o n . 18 G. A., ch. 206, § 4. The salary of the clerk pro
vided for in this act shall be twelve hundred dollars per annum, to be paid at 
the end of each month, and the auditor of state shall draw a warrant on the 
state treasury in favor of said clerk on the certificate of the secretary of state, 
stating the amount that may be due. 

114. R e g i s t e r a b o l i s h e d . 18 G. A., ch. 206, § 5. The office of register 
of the state land office is hereby abolished from and after the first Monday in 
January in the year 1883. 

CHAPTERS 6 AND 7. 

PUBLIC PRINTING AND BINDING. 

[Chapters 6 and 7 of the Code, being §§ 94 to 110, inclusive, are repealed by 22 G. A., ch. 82, 
and the following sections substituted.] 

115. Election of printer and binder; term. 22 G. A., ch. 82, § 1. 
The state Drinter and the state binder shall be elected at each regular session 
of the general assembly, and shall hold their offices for two years from the 
time they enter upon the duties of such offices, which time shall be on the first 
day of May in the year following that in which they are elected; but from 
and after the year 1893 the term of each of the officers named shall begin on 
the first day of January in the odd-numbered year. 

1 1 6 . Offices. 22 G. A., ch. 82, § 2. They shall keep their respective of
fices at the seat of government sufficiently equipped to enable them promptly 
to print and bind the laws, journals, reports, and to do all other printing and 
binding required for the state officers, or by or for the general assembly, or 
either branch thereof; provided, that nothing in this section shall be construed 
as including letter-heads, envelopes, or postal-cards, nor as interfering with 
the authority of the executive council to apportion so much of the public 
printing and binding as it may deem advisable to have done at the institution 
for the deaf and dumb. 

1 1 7 . M e t h o d of d o i n g w o r k . 22 G. A., ch. 82, § 3. All such work shall 
be done in a neat, substantial, and workmanlike manner and promptly deliv
ered to the proper ofiicer, so that the public business shall not be delayed or 
suffer from any failure to have the work done in a reasonable and proper 
time. 

1 1 8 . D u t i e s of officers. 22 G. A., ch. 82, § 4. The state printer shall 
promptly deliver to the state binder the printed sheets of laws, journals, and 
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other publications as the work progresses, as well as all other work requiring 
stitching or binding and the state binder shall, upon completion of the work 
as required, deliver the same to the secretary of state, taking his receipt there
for; and it is the duty of the secretary of state to see that the proper number 
of copies is so delivered. All printing which does not require binding shall be 
promptly delivered by the state printer to the secretary of state, or the officer 
ordering the work. 

1 1 9 . O r d e r . 22 G. A., ch. 82, § 5. No work shall be ordered of the state 
printer except upon a regular form of blank furnished by the secretary of 
state, and kept in his office. Whenever printing is ordered by either house of 
the general assembly the secretary or clerk thereof shall immediately notify 
the secretary of state of such order, and when such printing is done the same 
shall be delivered to the secretary of state for distribution subject to the in
structions of the house ordering the printing. 

1 2 0 . Cer t i f i ca te . 22 G. A., ch. 82, § 6. The secretary of state, upon the 
completion of any printing or binding for the state, or the presentation of any 
bill for such printing or binding, shall make examination of the work done 
and ascertain whether it has been clone in accordance with the provisions of 
this chapter. If he find there has been a compliance herewith, he shall cer
tify the same, stating the amount to which the officer presenting the bill, is 
entitled. In case such work has not been properly done, or any item in said 
bill has not in his judgment been earned, he shall refuse to certify as to such 
item, or shall state what reduced amount, if any, the officer is entitled to, as 
compensation for such defective work. 

1 2 1 . W a r r a n t for w o r k done. 22 G. A., ch. 82, § 7. The auditor of 
state, upon presentation to him of the foregoing certificate, shall draw his 
warrant upon the treasurer of state, for the amount therein stated to be due. 

1 2 2 . B i e n n i a l r e p o r t s . 22 G. A., ch. 82, § 8. The regular biennial re
ports of the various officers, institutions, commissions, etc., required to be 
made by law, shall be laid before the governor of the state, in the odd-num
bered years, at the times following: 

(«) On or before August 15. Those of all boards of trustees of state insti
tutions except the agricultural college. 

(b) On or before September 15. Those of the fish commissioner, the board 
of health, the commission of pharmacy, the oil inspector, the mine inspectors, 
the visiting committee to the hospitals for the insane, the wardens of the peni
tentiaries, and tho board of curators of» the state historical society. 

(c) On or before October 1. Those of the state librarian, and the commis
sioner of labor statistics, and that of the secretary of state pertaining to the 
state land office. 

(d) On or before November 1. Those of the auditor of state, the treasurer 
of state, the superintendent of public instruction, the state university and the 
state normal scnool. 

(e) On or beiore December 1. That of the board of trustees of the agri
cultural college, that of the adjutant-general and that of the secretary of 
state pertaining to criminal convictions. 

1 2 3 . F i s c a l t e r m . 22 G. A., ch. 82, § 9. The biennial fiscal term of the 
state ends on the thirtieth day of June in each odd-numbered year, and the suc
ceeding fiscal term begins on the day following; and the reports of officers 
and institutions shall cover the period thus indicated, and shall show the con
dition of their offices and institutions respectively on that day: Provided, 
however, that the period to be covered by the report of the superintendent of 
public instruction and the adjutant-general shall extend to the thirtieth day of 
September inclusive; and provided, further, that this section shall not apply 
to the agricultural college. 
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1 2 4 . P r i n t i n g r e p o r t s . 22 G. A., ch. 82, § 10. The governor shall 
cause the foregoing reports, and all others required by law to be made, to be 
printed. He shall however cause to be omitted from the printed copy all 
matters he may deem not of sufficient importance to warrant publication 
thereof at the state's expense. Such parts of the reports as emanate from 
boards or officers directly required by law to report, may be leaded with six 
to pica leads. All extracts copied therein as well as reports and papers sub
mitted therewith shall be set solid. No tables of any character shall be leaded 
and all tables shall be set is (in) as compact a form as practicable. Itemized 
accounts of receipts and disbursements together with inventories, accompany
ing the reports, shall be omitted from the printed report, unless the governor 
deem the same of sufficient importance to warrant their publication. Pro
vided, that this section shall apply to the reports of the state agricultural and 
state horticultural societies, and the stock breeders' association, and all officers 
and bodies required by law to make annual reports. Provided, further, that 
no banquet speeches or advertising shall be included in the printed proceed
ings of any report. 

1 2 5 . d u m b e r of r e p o r t s . 22 G. A., ch. 82, § 11. There shall be printed 
of the various public documents the number of copies hereinafter designated, 
to wit: Of the biennial message, twelve thousand copies; of the inaugural 
address, six thousand copies; of the biennial report of the auditor of state, 
six thousand copies; of the annual report of the auditor upon insurance, four 
thousand copies; of the report of the superintendent of public instruction, 
six thousand copies; of the report of the agricultural college, six thousand 
copies; of the report of the state board of health, five thousand five hun
dred copies; of the report of the commissioners of pharmacy, five thousand 
copies; and that of the secretary of state pertaining to lands, three thou
sand copies; of the reports of the state visiting committee to the hospitals 
for the insane, the state inspector of oil ..and the examiners m dentistry, ihree 
thousand copies each; of the reports of joint committees of the general as
sembly to visit state institutions, three thousand copies; and of ail other re
ports, three thousand copies. Provtded that of the reports which may be 
required by virtue of statutes hereafter enacted, the number of copies to be 
prmted thereof shall, where not provided for by law, be fixed by the executive 
council at any number not exceeding five thousand. Of said reports, five hun
dred copies each shad be bound in cloth and the remainder m double thick 
paper covers. Beports of legislative visiting and special committees shall be 
prmted and stitched without covers. 

1 2 6 . D i s t r i b u t i o n — B i n d i n g . 22 G. A., ch. 82, § 12. The secretary of 
state snail make distribution ol the various public documents turned over to 
him, as follows: 

(«) To tlie members of the general assembly six thousand copies of the 
message, fifteen hundred copies of the report of the auditor of state, superin
tendent of public instruction and agricultural college respectively, two thou
sand copies ot the report ot the commissioners of pharmacy, and of the sec
retary or state pertaining to lands; seven hundred copies of the reports of the 
joint visiting committee of the general assembly to the several state institu
tions; five hundred copies of the reports respectively of the state visiting com
mittee to the hospitals for the insane, the state inspector of oils, and the 
examiners m dentistry; oi tlie report of the state board of health, two thou
sand copies; of alt other reports, iiiteen hundred copies. 

(p) Six hundred copies oi the message; two hundred copies of each of the 
reports oi the joint Visiting committees, and live hundred copies of each of the 
other documents to remain with the state lor the use of future general assem
blies anu special calls therefor. 
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(c) Fifteen hundred copies of each report shall be stitched and bound in half 
sheep containing a copy of each report, to be arranged as follows: The mes
sage, the inaugural address, the reports of the auditor, the treasurer, the secre
tary pertaining to lands and other reports of officers and commissions not 
herein otherwise provided for, m the first volume; in the second volume, the 
report of the superintendent of public instruction to be followed by those of 
the university, the normal school, the agricultural college, the soldiers' orphans ' 
home, the soldiers' home, the institution for the deaf and dumb, the college for 
the blind, the institution for the feeble-mmded, the hospitals for the insane, the 
state visiting committee to the hospitals and the state historical society; in 
the third volume the message of the governor concerning pardons, the secre
tary's reports of convictions, and the reports of the industrial schools and the 
penitentiaries; in the fourth volume the reports of the commissioner of labor 
statistics and the mine inspectors; in the fifth volume the reports of the board 
of health, the veterinary surgeon, tlie commissioners of pharmacy, the oil in
spector, the dental examiners and the weather service; in the sixth volume the 
reports oi the railway commissioners and those of the executive council con
cerning the valuation of railroads. Other reports shall be placed with those 
of a kindred character, and all reports of joint legislative visiting committees 
to public institutions, etc., must follow those of such institutions respectively. 
Provided that any two volumes may be bound together at the discretion of 
the secretary of state. Some distinctive mark shall be put on the even-num-
beied pages of each document to indicate its place in the bound document, 
with the year of the report on each odd-numbered page after the niauner of 
the Iowa documents ol 1882, and m each volume shall be placed a table of 
contents of all the volumes. These fifteen hundred copies shall be distributed 
as follows: One copy to tne lieutenant-governor, to the speaker, to each mem-
oer ol tne general assembly, to the secretary of the senate, and the clerk of 
tne house of representatives; one copy each to the governor of the state and 
his private secretary, the secretary of state, the auditor oi state, the treasurer of 
state, the attorney-general, tlie superintendent of public instruction and the 
cieiK and reporter of the supreme court and each of their deputies, the com
missioner of tabor statistics, tne adjutant-general, the custodian ot thecapitol, 
the risk commissioner and tne director of tlie weatner service, and one copy to 
eacii ot their several offices to remain therein; one copy to each judge of tne su
preme and district ana superior courts; one copy to the offices of tlie board of 
heaxtn, the mine inspectors, the coniiii.bsion oi pharmacy and the railroad com
missioners to remain therein; one copy to eacnrailroad commissioner, mine in
spector and commissioner oi pharmacy; one copy to the state librarian and the 
facciCcu-y oi tne state ooard ol health respectively; one copy to each officer 
i ou nereiiibolore enumerated required by law to make annual or biennial re
ports; one copy to each member ot the boards required to make annual or 
bieunal reports; one copy to each state institution to remain therein; one copy 
to the oiueo or each county auditor to remain therein; eighty copies to the 
state historical society ; one copy to each college and incorporated institution; 
one copj to each public library and literary institution having a number of 
books lor circulation not less than five hundred; one copy to each ex gov
ernor ol the state; one copy to each senator and representative m congress 
ironi this state during his term of office; one copy to each ol the other states 
and each territory reciprocating the same, and to each foreign nation or prov
ince desiring to exchange like reports; twenty-five copies to the state library. 
The remaining copies to oe placed under the control oi the executive council, 
to be disposed oi as that body may see fit, the persons so receiving thoin to 
pay expiess charges tnereon. 

{<l) The remaining copies to be distributed to the officers, institutions and 
committees making report. 
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1 2 7 . J o u r n a l s . 22 G. A., ch. 82, § 13. The state printer shall be fur
nished daily, during the sessions of the general assembly, with a copy of the 
journal of each house thereof, at such hours and by such officers as may be di
rected by the houses respectively. The state printer shall thereupon print and 
after the same are properly stitched at the state bindery deliver for the use of 
the senate and house respectively on the following legislative day, at such 
hours as may be prescribed by the proper officer, two hundred copies of the 
proceedings of the senate and three hundred copies of those of the house of 
representatives. Provided that when session is held after seven o'clock p. w. 
the proceedings thereof shall be furnished the printer as soon after the close 
of such session as practicable. 

1 2 8 . C o r r e c t i o n . 22 G. A., ch. 82, § 14. Upon the return to the printer 
by the proper officer of each body of the daily proceedings corrected as shall 
be directed by the house to which they pertain, the printer shall correct the 
same, the secretary and clerk correcting the written journal when necessary 
to correspond. 

1 2 9 . P r i n t i n g . 22 G. A., ch. 82, § 15. The state printer shall forthwith 
make the corrections indicated, print three hundred copies of the senate pro
ceedings and five hundred copies of the house proceedings, and deliver them 
to the state binder sufficiently early to permit the latter to fold, stitch and de
liver them to the secretary of the senate and clerk of the house, respectively, 
not later than noon of the third day following that to which the proceedings 
pertain. Of the printed proceedings of the senate, one hundred and twenty-
five copies shall be delivered to the sergeant-at-arms of the house for distribu
tion therein, and seventy-five copies of the proceedings of the house shall be 
delivered to the sergeant-at-arms of the senate for distribution therein. The 
remaining copies shall be under the control of the respective houses for distri
bution. 

1 3 0 . F o r f u t u r e u s e . 22 G. A., ch. 82, § 16. The state printer shall 
thereupon proceed to print twenty-five hundred copies each of the journals 
for distribution as hereinafter provided. Within fifteen days after the ad
journment of the general assembly, a complete and thorough index of each 
journal shall be delivered to the state printer, who shall forthwith print the 
same, and within fifteen days thereafter deliver the sheets complete to the 
state binder, who shall within thirty days thereafter bind one thousand copies 
ol each journal in half sheep and fifteen hundred in paper covers, and deliver 
the same to the secretary of state. 

1 3 1 . H o w d i s t r i b u t e d . 22 G. A., ch. 82, § 17. The secretary of state 
shall make distribution of the journals of the respective houses as follows: 

Kci) Of the bound journals of the respective houses five copies of each shall 
be distributed to each member thereof, five copies each to the secretary of the 
senate and clerk of the house respectively; and one copy to each officer, em
ployee and reporter of the respective houses. 

{b) The remaining copies shall be distributed as follows; one copy each to 
the governor, lieutenant-governor, the state officers and deputies as provided 
m section twelve, [§ 121] lor the distribution of the documents. Also one copy 
of each journal to each newspaper of general circulation in the state. 

(c) Tne undistributed number shall be under the control of the executive 
council. 

1 3 2 . I n d e x t o j o u r n a l s . 22 G. A., ch. 82, § 18. The officers making the 
index shall receive therefor such pay as may be allowed by the general as
sembly; but in the absence of such provision each shall receive such compen
sation as may be allowed by tho executive council, the auditor drawing his 
warrant therefor upon certificate of the secretary of state that the work is 
done. 
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1 3 3 . O r i g i n a l j o u r n a l s . 22 G. A., ch. 82, § 19. The original journals of 
the senate and house shall be filed with the secretary of state by the secretary 
and clerk respectively. 

The journals ol the respective houses are of either or both of such houses: Koehler V. 
competent evidence to show the proceedings Hill, 60-543. 

134. Printing session laws. 22 G. A., ch. 82, § 20. Within fifty days 
after the secretary of state shall deliver to the state printer a copy of the laws, 
joint resolutions and memorials, passed at any session of the general assembly 
he shall print all the copies thereof that may be by law required and the sec
retary of state shall within five days after the same are printed make out and 
deliver to such printer an index of the same who shall within ten days after 
receiving such index, print the same, and deliver to the state binder such copies 
in sheets as are required for binding; but this section shall not apply to any 
revised code adopted by the general assembly. 

135. Specifications for laws and journals. 22 G. A., ch. 82, § 21. 
The laws, journals, and all other printing in book form shall be set in long 
primer, brevier, or nonpareil type: The titles to the laws and resolutions, all 
indexes, and all messages, reports, and resolutions copied m the journals, to be 
in brevier; rule and figure work in either brevier or nonpareil as may be di
rected by the officer ordering the work; all other matter to be in long primer. 
The pages shall measure not less than seventeen hundred and fifty ems. 
Whenever a subject is begun, whether it be the name of member or otherwise, 
the subject-matter shall follow in the same line, unless such line is filled by 
such word. The report of each motion or resolution shall be embraced in one 
paragraph and where the yeas and nays are given each division list shall be 
in one paragraph, with the names set in alphabetical order and the result in 
the last line. 

1C6. P a p e r r e c e i p t b o o k . 22 G. A., ch. 82, § 22. The secretary of state 
shall provide a " s t a t e " paper receipt book, and whenever he shall deliver to 
the state printer paper for anj^ kind of printing, a receipt therefor shall be 
entered in said book, which receipt shall describe the kind and quality of 
paper so delivered. 

1 3 6 a . 22 G. A., ch. 82, § 41. The following named statutes and parts of 
statutes are hereby repealed: Chapters six and seven, title two of the code; 
also sections three thousand seven hundred and sixty-four, three thousand 
seven hundred and sixty-five, three thousand seven hundred and sixty-six, 
three thousand seven hundred and sixty-seven, and three thousand seven hun
dred and sixty-eight of the code; chapter one hundred and fifty-nine of the 
acts of the sixteenth general assembly; chapter twenty-seven and chapter one 
hundred and seventy-five of the acts of the nineteenth general assembly. 

[The provisions of this act as to compensation of printer and binder are to be found with 
other provisions as to compensation of state officers in chapter one, title twenty-three.] 
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C H A P T E B la. 

CUSTODIAN OF PUBLIC BUILDINGS. 

137. Governor shall appoint; qualification; bond. 21 G. A., 
ch. 148, § 1. The governor with the advice of and consent of the senate shall 
appoint a custodian of public buildings and property, who shall have the care 
of the capitol, together with all the grounds and premises appurtenant thereto 
belonging to the state, and such custodian shall before entering upon the dis
charge of his duties, qualify as provided by law, and execute and file with 
the secretary of state a bond in the penal sum of one thousand dollars, con
ditioned for the faithful discharge ol his duties, with sureties thereto, to be 
approved by the governor. 

1 3 8 . T e r m of office. 21 G. A., ch. 148, § 2. His term of office shall be for 
two years, which shall expire on the thirty-first day of March in each even-num
bered year: Provided, that he may be removed at any time for cause by the 
governor; and provided further, that if a vacancy should occur m said office 
when the general assembly is not in session it shall be filled by appointment 
by the governor, but the person so appointed shall hold his office only until 
the next general assembly shall have been permanently organized, when the 
vacancy shall be filled by appointment of tho governor by and with the ad
vice and consent of the senate, which appointment shall be for the unexpired 
portion ot the term for which the appointment had been made. 

1 3 9 . S a l a r y - 21 G. A., ch. 148, § 3. He shall be paid a salary of fifteen 
hundred dollars a year, which shall be paid on proper vouchers as the salaries 
of other state officers are paid. 

1 4 0 . D u t i e s . 21 G. A., ch. 148, § 4. I t shall be the duty of the custodian 
to take charge of and protect the capitol building and all furniture and other 
property connected therewith; to preserve the same from injury; at all proper 
times to open and ventilate the several apartments and constantly to keep 
every part thereof cleansed and in proper order, and at all suitable hours, to 
personally or by proper escort, attend visitors who may wish to view the same, 
or any part thereof intrusted to his care free ot expense; to control and take 
care of the capitol grounds, walks, fences, trees, shrubbery, statuary, and other 
property of the state on or about the capitol grounds, or premises, and to keep 
the same clean and in good order; to have charge of, control and care for all 
public buildings and grounds, belonging to the state, at the seat of government, 
not by law placed in charge of some other person, and to protect and care for 
the same. 

1 4 1 . P u r c h a s e s . 21 G. A., ch. 148, § 5. The custodian is hereby em
powered andut shall be his duty to purchase from time to time under the 
orders of the executive council such furniture and stores as may be reqirred 
for his use in carrying out the provision of this act in the capitol or other 
buildings belonging to the state, at the seat of government, and under like 
orders to superintend and cause such repairs to be made to the capitol or other 
property in his care, as shall be deemed necessary to its protection. 

142. Contract, control and protection of building. 21 G. A., ch. 148, 
§ 6. He is hereby authorized and empowered to contract for and have sup
plied all fuel, lights, water, ice, telegraph and telephone service required in the 
convenient and efficient discharge of the duties of the legislative, executive 
and judicial and other officers of the state at the capitol, or of the state boards 
or other official boards or representatives of the state at the seat of govern
ment, but all contracts and expenditures made by him for any of the purposes 
enumerated, or for any other purpose must be approved by the executive 
council. And to employ such labor as shall be required in carrying out the 
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duties imposed by this act, to have charge of the janitor and police force in and 
about the capital at all times and employ and discharge the same or any part 
thereof as the public interest may demand, but nothing in this act shall deprive 
either house of the general assembly from employing and controlling such of
ficers and janitors as it shall deem necessary for the personal convenience and 
comfort of its members; also to assign with the advice and consent of the 
executive council, official apartments in the capital and state buildings at the 
seat of government to such state officials, boards, or bodies, as shall be entitled 
thereto and have not already had apartments assigned to them; and to insti
tute the proper civil or criminal proceedings in the name of the state, with the 
advice and consent of the attorney-general, against any person for any injury 
which may be committed on or to the public property in his care or which, 
shall be necessary to protect the same from any injury or threatened injury. 

1 4 3 . R e c o r d s ; r e p o r t . 21 G. A., ch. 148, § 7. He shall keep in his 
office a complete record and lists of all lands and other property of the state 
in his care at the seat of government, together with accurate plans and surveys 
of the public grounds thereat; and make a report to the governor on the last 
days ot March, Jane and September, and an annual report on the last day of 
December, and the report for the two years preceding the meeting of the gen
eral assembly shall be consolidated for the use of the general assembly, and 
shall show in detail the manner in which all appropriations were applied and 
expenditures made upon the public grounds and buildings in his charge, the 
condition of the public buildings, grounds and property in bis charge, and the 
measures necessary to be taken for the care and preservation of such public 
property, and likewise to report any casualties happening to or upon the prop
erty under his care, and the causes of the same, and render an itemized 
account of the expenditures made by him during such period, with recom
mendations as to the manner in which the service under his management could 
be mace more efficient or economical to the state; and he shall perform such 
other duties as may be imposed upon him by law or by order of the exec
utive council. 

1 4 4 . C o n t r o l of offices. 21 G-. A., ch. 148, § 8. Nothing in this act shall 
deprive any officer, board, court or commission to whom official apartments 
are or may be assigned in the capital from controlling the same. 

1 4 5 . M o n t h l y pay-rol l . 21 G-. A., ch. 148, § 9. At the end of each 
month he shall under oath make out a list of the expenses incurred under this 
act itemizing the same with the names of the persons entitled to payment 
thereunder and the amounts thereof, on which, when approved by the gov
ernor, the auditor shall issue warrants in the amounts and to the persons enti
tled thereto. 

1 4 6 . N o I n t e r e s t i n c o n t r a c t s . 21 G-. A., ch. 148, § 10. I t shall be un
lawful for the custodian to have any pecuniary interest, direct!}7 or indirectly, 
in any contract for supplies or labor provided for by this act or any business 
enterprise involving any expenditure by the state, and a violation of the pro
visions of this section shall be deemed a misdemeanor, and on conviction 
thereof be shall be fined in any sum not exceeding one thousand dollars and 
be removed from office. 

[The provisions of prior acts wi th reference to the custody of the capitol building by the board 
of capitol commissioners during its erection are evidently superseded by the foregoing, unless 
perhaps it be that the provision of the following section as to use of the legislative chambers 
is still in force.J 

146a. Use of senate and house chambers. 20 G-. A., ch. 140, § 2. The 
said board of commissioners shall make all suitable provisions for the heating, 
lighting, ventilating, cleaning and care of said building; shall cause the rooms 
that are furnished to be kept cleaned and in proper order for use at all 
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times and see that all parts of the building are kept in good repair; shall make 
all necessary provisions for the admittance of visitors to all furnished parts of 
the building during business hours by furnishing the proper escort therefor. 
Provided the senate chamber and the hall of the house of representatives shall 
not be used for any purposes whatever except for legislature purposes. 

CHAPTER 8. 

OF THE EXECUTIVE COUNCIL AND T H E CENSUS. 

1 4 7 . W h o c o m p o s e c o u n c i l . 111. The governor, auditor, secretary, 
and treasurer of state, or any three of them, shall constitute the executive coun
cil. [R., § 993.] 

148. D u t i e s i n r e l a t i o n t o c e n s u s . 112. The executive council must 
prepare and cause to be printed suitable blank forms for the purpose of taking 
the census, which, together with such printed directions as will be -calculated 
to secure uniformity in the returns, must be furnished to the respective county 
auditors, and by them to the township assessors, on or before the first Monday 
in January of the year in which the census is to be taken. [R., § 995.] 

149. C e n s u s , h o w t a k e n . 113. The township assessor of each township 
shall, at the time of assessing property in the year 1875, and every ten years 
thereafter, take an enumeration of the inhabitants in his township. [E., § 991.] 

1 5 0 . D u t y of a s se s so r . 114. Said assessor shall make a return on or be
fore the first day of June of such enumeration to the auditor of the county, who 
shall make and forward to the secretary of state on or before the first day of 
September in the current year, an abstract of said census return showing: 

The total number of males; 
The total number of females; 
The number of persons entitled to vote; 
The number of militia; 
The number of foreigners not naturalized; 
The total number of children between five and twenty-one years of age ; 
The number of families and the number of dwelling-houses; 
The number of acres of improved and unimproved lands; 
An enumeration of agriculture, mining and manufacturing statistics, includ

ing the value of the products of the farm, herd, orchard, and dairy, each, and 
the value of manufactured articles, and of minerals sold, the year preceding 
the census; 

The number of miles of railway finished and unfinished; 
The number of colleges and universities, with the number of pupils therein. 

[R , § 992.] 
1 5 1 . O t h e r m a t t e r s . 115. The executive council may require such other 

matters to be ascertained and returned as they deem expedient. [R., § 994.] 
152. R e c o r d a n d pub l i ca t ion of. 116. The secretary of state shall file 

and preserve in his office the abstracts received from the county auditors, and 
cause an abstract thereof to be recorded in a book to be by him prepared for 
that purpose, and published in such manner as the executive council may 
direct. |R-, § 996.] 

1 5 3 . F a i l u r e of a s s e s s o r . 117. When any township assessor fails to 
make an accurate return of the census as herein provided, the county auditor 
may appoint some suitable person to take the census according to the provis
ions of this chapter, at as early a day as practicable; which shall be done at 
the expense of the county in which the service is performed. [R., § 997.J 
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1 5 4 . R e t u r n s . 118. The executive council may require, any auditor fail
ing to make returns as herein provided, to send up the returns as soon as prac
ticable at the expense of the delinquent county. [R., § 99S.] 

1 5 5 . J o u r n a l of c o u n c i l . 119. The secretary of state shall keep a jour
nal in which shall be entered all acts of the executive council. [R., § 999.] 

1 5 6 . C u s t o d y of s t a t e p r o p e r t y . 120; 16 G. A., ch. 142 § 8; 20 G. A., 
ch. 119. The executive council shall have the charge, care, and custodjr of the 
property of the state, when no other provision is made, and shall procure for 
the several offices of the governor, secretary of state, auditor and treasurer of 
state, register of state land office, superintendent of public instruction, attor-
nejT-general and state librarian, and clerk and reporter of the supreme court, 
fuel, lights, blank books, postage, furniture, and any other thing necessary to 
enable such officers to promptly and efficiently perform the duties of their 
several offices; the accounts for any expenditures under this section, including 
repairs of the state house and such other necessary and lawful expenses as 
are not otherwise provided for shall be audited upon the certificate of such 
council and the warrants drawn therefor paid by the treasurer of state. The 
executive council shall report to each regular session of the general assembly 
the amounts expended, and in general terms what for and how much for each, 
office. 

C H A P T E R 9. 

OF DUTIES ASSIGNED TO TWO 0 E MOKE OBTICEKS J O I N T L Y ; AND GENEEAL EEGULA-

TIONS. 

1 5 7 . S u p p l i e s of p a p e r a n d s t a t i o n e r y . 121. The executive council 
shall make estimates of all the paper needed for the public printing, and of 
all the stationery necessary for the general assembly, the public offices, and 
the supreme court; and the auditor shall advertise for sealed proposals of the 
quantity, quality, and kinds thereof which may be needed, in two newspapers 
at the seat of government, and in such other newspapers as they may deem 
expedient, requiring a delivery of the articles at least ninety days before the 
same will be wanted, and bids for the same shall be opened by said executive 
council, at such time as may be fixed by said advertisement; and they shall 
award the contracts for furnishing such stationery, paper, etc., to tko lowest 
responsible bidders therefor, who shall give security, to be approved by them, 
for the performance of their contracts; and upon the delivery of the articles 
contracted for at the office of the secretary of state, in compliance with the 
terms of said contracts, and presenting receipts therefor, signed by the secre
tary to the auditor of state, he shall issue to the contractors his warrants on 
tne treasurer for the amount due, which shall be paid out of any money 
in the treasury not otherwise appropriated. [R., §§ 61, 8i , 2169; C , '51, 
gg 45, 60.] 

1 5 8 . C u s t o d y of. 122. The secretary of state shall take charge of said 
articles, and furnish the public printer all the paper required for the various 
kinds of public printing in such quantities as may be needed for the prompt 
discharge of his duties; and he shall supply the governor, secretary of stnfte, 
auditor, treasurer, judges of the supreme court and clerk thereof, attorney-
general, supreme court reporter, superintendent of public instruction, register 
of the state land office, general assembly and clerks or secretaries thereol, such 
quantities as may bo required for tne public use and necessary to enable them 
to perform their several duties as required by law, taking receipts of the 
proper officers therefor. [R., § 2170; lu G. A., ch. 22, § 12.] 

VOL. 1 — 3 
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159. Stationery for committees. 15 G. A., ch. 1, § 1. It is hereby 
made the duty of the secretary of state to furnish to and supply the standing 
committees of the senate and house of representatives, and any select or spe
cial committees that are or may be raised or appointed by the general assem
bly, or either branch thereof, with all the stationery necessary for the use of 
such committees. 

1 6 0 . M o d e of d r a w i n g . 15 G. A., ch. 1, § 2. In order to draw such 
stationery, the chairman of each of said committees shall from time to time, 
as he may deem necessary, make out his requisition on the secretary of state 
tor the amount and kind that is deemed necessary, and upon presentation 
thereof, to said secretary, he shall deliver the same to said chairman and take 
a receipt therefor, which requisition and receipt shall be filed in the office of 
said secretary, and shall be a sufficient voucher to him for such stationery. 

1 6 1 . C o n t i n g e n t f u n d . 123. Where an appropriation shall be made as 
a contingent fund for any office or officer, or for any other purpose to be ex
pended for the state, the officer or person having charge of such fund shall 
keep an account therewith, showing when, to whom, and for what, any portion 
of said fund has been expended, and to take and preserve receipts for all 
amounts expended. [R., §§ 2172, 2173.] 

1 6 2 . R e p o r t of c o n t i n g e n t f u n d . 124. Such officer or person shall, on 
or before the first clay of .November preceding each regular session of the 
general assembly, report to the auditor of state, stating in detail in what 
manner such funds ba \e been expended, and shall not be credited with any 
expenditure unless the same has been done in the manner contemplated by 
the law making the appropriation, nor unless he has preserved and filed with 
such auditor proper receipts and vouchers for each sum expended. All funds 
not properly accounted for may be recovered by the state from the person or 
officer charged therewith, with fifty per cent, damages on the same. The 
auditor shall, in his report to the governor, state the condition in detail of 
each of the appropriations referred to in this and the preceding section. [R., 
§§ 2174, 2175, 2176.] 

[Sec. 125 repealed by 16 G. A., ch. 159, § 9.] 

1 6 3 . O a t h of r e g e n t s , t r u s t e e s , e t c . 126. Every person appointed or 
elected a regent, trustee, manager, commissioner, or inspector, or a member 
of any board of regents, trustees, managers, commissioners, or inspectors, now 
or hereafter creafed or provided by law for the government, control, manage
ment, or inspection of any public building, improvement, or institution what
ever, owned, controlled, or managed, in whole or in part, by or under the 
authority or direction of this state, shall, before entering upon the discharge 
of his duties as such regent, trustee, manager, commissioner, or inspector, take 
and subscribe an oath, m substance and form as follows: " I (here insert af
fiant's name) do solemnly swear that 1 will support the constitution of the 
United States, and of the state of Iowa; that I will honestly and faithfully dis
charge the duties of (here describe tjie nature of the office, trust, or position 
as regent, trustee, manager, commissioner, or inspector, as the case may be), 
according to the laws that now are, or that may hereafter be in force regu
lating said institution, and prescribing the duties of regents, trustees, mana
gers, commissioners or inspectors thereof (as the case may be); that I will, in 
all things, conform to the directions contained in said law or laws, and that I 
will not, directly or indirectly, as such regent, trustee, manager, commissioner, 
or inspector î as the case may be), make, or enter into, or consent to any con
tract or agreement, expressed or implied, whereby any greater sum of money 
shall be expended or agreed to be expended than is expressly authorized by 
law at the date of such contract or agreement. [R., § 2180.] 



CODE, §§ 127-132.] GENERAL REGULATIONS. 35 

1 6 4 . N o t to contrac t b e y o n d appropr ia t ion . 127. Any officer who 
shall be empowered to expend any public moneys, or to direct such expenditures, 
is hereby prohibited from making any contract for the erection of any building, 
or any other purpose, which shall contemplate any excess of expenditures, 
bevond the terms of the law under which said officer was appointed. [R., 
§ 2181.] 

1 6 5 . O a t h s filed. 128. Oaths required by this chapter shall be filed in 
the office of the auditor of state, and he shall not draw anjr warrant on the 
state treasury for the purposes for which said officers are appointed, until 
such oaths are so filed. [R., § 2183.] 

[Sees. 129 and 130 repealed by 16 G. A., ch. 159, § 9.] 

1 6 6 . D i s t r i b u t i o n of d o c u m e n t s . 131. Whenever any public docu
ments are in the hands of the secretary of state, the distribution of which is 
not otherwise provided for, he shall transmit one copy of each to every public 
library in the state which shall be regularly incorporated, and which shall also 
have filed with the secretary of state an affidavit of its president and secre
tary, stating that it is in actual operation as a public librarj? within this state, 
and contains more than two hundred volumes. [10 G. A., ch. 30, §§ 1, 3.] 

167. Books and aecotints subject to inspection. 132. The books, 
accounts, vouchers, and funds belonging to, or kept in any state office or in
stitution, or in the charge or under the control of any state officer or person 
having charge of any state funds or property, shall, at all times, be open cr 
subject to the inspection of the governor or any committee appointed by him, 
or by the general assembly or either house thereof, and the governor shall see 
that such inspection of the office of state treasurer is made at least four times 
in every twelve months. [R., §§ 80, 90; 0., '51, §§ 59, 69.] 

OFFICERS OF STATE INSTITUTIONS. 

168. Contracting debts. 17 G. A., ch. 67, § 1. It shall be unlawful 
for any trustee, superintendent, warden, or other officer, of any of the 
educational, penal, or charitable institutions of this state to contract any in
debtedness against said institutions, or the state, in excess of the appropriation 
made for said institution; provided, that nothing herein contained shall pre
vent the incurring of an indebtedness on account of support funds for state 
institutions upon the prior written direction of the executive council specify
ing the items and amount of such indebtedness to be increased and the neces
sity therefor. 

1 6 9 . D i v e r s i o n of f u n d s . 17 G. A., ch. 67, § 2. I t shall be unlawful 
for any superintendent, warden, trustee, or other olficer of any of the institu
tions mentioned in section one of tnis act [§ 168] to divert any money that has 
been or may be appropriated for the use of said institutions to any other purpose 
than the specific purpose named therefor in the act appropriating the same. 

1 7 0 . P e n a l t y . 17 G. A., ch. 67, § 3. Any person violating any of the pro
visions of sections one and two of this act [§§ 168,169] shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be punished by a fine not ex
ceeding five hundred dollars, or by imprisonment in the county jail for not 
more than one year, or by both fine and imprisonment. 

1 7 1 . Officer n o t t o b e i n t e r e s t e d . 17 G. A., ch. 144, § 1. I t shall bo un
lawful for any trustee, warden, superintendent, steward, or any other officer ot 
any educational, penal, charitable, or reformatory institution, supported in 
whole or in part by the state, to be interested directly or indirectly in any con
tract to furnish or in furnishing provisions, material, or supplies of any kind, to 
or for the institution of which he is an officer; and it shall be unlawful for any 
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such trustee, warden, superintendent, steward, or other officer, directly or in
directly, to receive in money or other valuable thing any commission, per
centage, discount, or rebate on any provision, material, or supplies furnished 
for or to any institution of which he is an officer. And it shall be unlawful 
for any such trustee, warden, superintendent, steward, or other officer of any 
state institution to be directly or indirectly interested in any contract with 
the state to build, repair, or furnish any institution of which he may be an 
officer. 

172. Penal ty . 17 G. A., ch. 144, § 2. Any person violating the provisions 
of section one of this act [§ 171] shall be guilty of a misdemeanor, and on con
viction thereof shall be fined not less than one hundred dollars, nor more than 
one thousand dollars, in the discretion of the court, or imprisoned in the county 
]ail not exceeding one year, or both, such fine and imprisonment in the discre
tion of the court. 
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TITLE III. 
OF THE JUDICIAL DEPARTMENT. 

C H A P T E R 1. 

OF THE ORGANIZATION OF T H E SUPREME COURT. 

[See Const., art. 5.] 

1 7 3 . T e r m s . 21 G. A., ch. 59, § 1; 22 G. A., ch. 34. The supreme court 
shall be held at the seat of government, and shall convene and hold three 
terms each year, one of which shall commence on the third Tuesday in Jan
uary, one on the second Tuesday in May, and one on the first Tuesday in 
October. Each of said terms of court shall be for the submission and deter
mination of causes and for the transaction of such other business as shall prop
erly come before the court. All causes on the docket shall be heard at each 
term unless continued or otherwise disposed of by order of the court. The 
court shall remain in session so far as practicable until it is determined what 
the opinion of the court shall be in all causes submitted to it except in causes 
where a re-argument is ordered. Judgments of affirmance, rulings and orders 
in causes submitted, and orders authorized by law may be made and entered 
by the court at any time regardless of the terms of court. 

1 7 4 . Bailiff. 21 G. A., ch. 59, § 2. The court is hereby authorized to ap
point the necessary bailiffs to attend the court and to perform such other 
duties and execute such orders as may be directed or ordered by the court. 
Each bailiff shall receive two dollars and fifty cents for a day's service to bo 
paid out of the contingent fund on the order of the chief justice. The court 
may also at any time require the attendance and services of the sheriff of Folk 
county. 

1 7 5 . 21 G. A., ch. 59, § 4. Sections numbered 133, 134, 135, 136, and 137 
of the code, and all acts and parts of acts in conflict with this act are hereby 
repealed. 

1 7 6 . E x p e n s e s . 138. All bills for contingent expenses shall contain the 
items thereof, and shall be certified to as correct by the chief justice before 
being audited. [C., '51, § 1548; 13 G. A., ch. 122. § 9.] 

1 7 7 . N u m b e r of j u d g e s . 16 G. A., ch. 7, § 1. The supreme court shall 
consist of five judges, three of whom shall constitute a quorum to hold court. 

1 7 8 . Q u o r u m . 139. The presence of three judges is necessary for the 
transaction of business, but one alone may adjourn from day to day, or to a 
particular day, or until the next term. [C., '51, § 1551; 10 G. A., ch. 23, g 4.j 

1 7 9 . D i v i d e d court . 140. When the court is equally divided in opinion, 
the judgment of the court below shall stand affirmed, but the decision is of no 
further force or authority. [R., § 2628; C., '51, § 1552; 10 G. A., ch. 23, § 5.] 

The court has, however, the same power in vided as to whether its first opinion should 
such case as in any other to grant a rehear- stand, judgment will be affirmed as if such 
ing: Zeigler v. Vance, 3-528. division had occurred on first hearing: Fit Ji

lt, upon rehearing, the court is equally di- ards v. Burden, 59-723, 754. 

1 8 0 . F a i l u r e to a t tend. 141. If all the judges fail to attend on the first 
day of the term, the clerk must enter the fact on record, and the court shall 
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stand adjourned until the next day, and so on until the fourth day; then, if 
none of the judges appear, the court shall stand adjourned until the next term. 
[It., §2629; C, '51 , § 1553.] 

181. Stand continued. 142. No process or proceeding shall in any 
manner be affected by an adjournment or failure to hold court, but all shall 
stand continued to the next term, without any special order to that effect. [R., 
^2630; C, '51, § 1554.] 

182. Opinions filed. 143. The opinions of the court, and those of any 
judge dissenting therefrom, on all questions reviewed on appeal, as well as such 
motions, collateral questions, and points of practice as such court may think 
of sufficient importance, shall be reduced to writing and filed with the clerk. 
[R., §§ 2636, 2737; C, '51, §§ 1560-1.] 

Construed: Baker v. Kerr, 13-384. 

183 . Dissents. 144. The records and reports must in all cases show 
whether a decision was made.by a full bench, and whether either, and if so, 
which of the judges dissented from the decision. [R., § 2638; C., '51, § 1562.] 

184. "What cases reported. 145. If the decision, in the judgment of 
the court, is not of sufficient general importance to be published, it shall be so 
designated, in which case it shall not be included in the reports, and no case 
shall be reported except by order of the full bench. 

CHAPTER 2. 

OF THE CLERK OF THE SUPREME COURT. 

185. Office; duty. 146. The office of the clerk of the supreme court 
shall be kept at the seat of trovernment, and he shall keep a complete record 
of all proceedings of the court. [R., §§ 2647, 2648; C., '51, § 1564.] 

188. Custody Of opinions. 147. He must not allow any written opin
ion of the court to be removed from his office except by the reporter, but shall 
permit any one to examine or copy the same, and shall, when required, make 
a copy and certify to the same. [R., § 2649; C., '51, § 1565.] 

187. A n n o u n c e decision. 148. He shall promptly announce by letter 
any decision rendered to one of the attorneys of each side, when such attor
neys are not in attendance at the place of court. [R., § 2650; C., '51, § 1565.] 

188. Make record. 149. He shall record every opinion rendered by the 
court as soon as filed, and shall perform all the duties pertaining to his office. 
[R., §2651; 0., '51, § 1565.] 

CHAPTER 3. 

OF T H E ATTORNEY-GENERAL. 

189. Appear for the state. 150. The attorney-general shall attend in 
person at the seat of government during the session ot the general assembly 
and supreme court, and appear for the state, prosecute and defend all actions 
and proceedings, civil and criminal, in which the state shall be a party or in
terested, when requested to do so by the governor, executive council, or gen-
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eral assembly, and shall prosecute and defend for the state all causes in the 
supreme court in which the state is a party or interested. [R., § 124.] 

When a criminal case is appealed to the su- district a t torney while flhe case is in the lower 
premo court, the attorney-general obtains con- court are binding as against the a t torney -
trol of it, but any agreements made by the genera l : Stale v. Fleming, 13-443. 

1 9 0 . W r i t t e n o p i n i o n s . 151. When requested, he shall give his opinion 
in writing upon all questions of law submitted to him by the general assembly 
or either house thereof, governor, lieutenant-governor, auditor, secretary of 
state, treasurer, superintendent of public instruction, register of the state land 
office, executive council, and district [county] attorneys. He shall, when re
quired, prepare drafts for contracts, forms, and other writings, which m @ be 
required for the use of the state, and shall report to the general assembly, 
when requested, upon any business pertaining to his office. [R., § 125.] 

1 9 1 . P a y o v e r m o n e y . 152. All moneys received by him belonging to 
the people of the state, or received in his official capacity, shall be paid into 
the state treasury. [R., § 126.] 

1 9 2 . Office; k e e p r e c o r d . 153. The executive council shall furnish him 
a suitable office at the seat of government. He shall keep in proper books, a 
record of all official opinions, and a register of all actions prosecuted and de
fended by him, and of all proceedings had in relation thereto, which books 
shall be delivered to his successor. [R., §§ 127, 130, 131.] 

C H A P T E R 4. 

OE THE SUPREME COURT REPORTER. 

1 9 3 . M a y t a k e o p i n i o n . 154. When the opinions filed at any term of 
the supreme court are recorded by the clerk, the reporter may take and retain • 
the same for a period not exceeding four months to prepare a report there
from, but within such time they shall be returned to and remain in the office 
of such clerk. [10 G. A., ch. 22, § 3.] 

[Sees. 155, 156 and 157 repealed by § 205.] 

1 9 4 . C o p y r i g h t of r e p o r t s . 158. The copyright of all reports prepared 
or published after the first day of January, A. j ) . Ib75, shall be the property 
nf the state. But the reporter shall own the copyright of all reports published 
before that time, and the supreme court may order the publication of a new 
edition of any volume of which the copyright is owned by the reporter when 
rhe public interest requires it, and may require compliance therewith within 
six months by an order entered of record; and if the reporter neglects or 
refuses to comply with such order, then such copyright shall be forfeited to 
the state. [Same, § 9.] 

1 9 5 . D i s p o s i t i o n Of r e p o r t s . 159; 22 G. A., ch. 33. The copies re
ceived by the secretary of state shall be disposed of by him as follows: Two 
copies of each volume to the library of congress and the library of the supreme 
court of the United States; one copy to the library of each state and territory 
in the United States, to each judge of the supreme, district, and superior 
courts, to the clerk of the supreme court and attorney-general; fifty copies to 
the state library, to be and remain therein as a part thereof, and one copy to 
each county in the state, and two copies to each county where the district 
court is held in more than one piace. one copy to be given to each place where 
court is held, and one cop}' to the supreme court reporter, and twenty copies 
to the law department ot the state university, and twenty copies to the state 
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historical society for exchange in such manner as the proper officers thereof 
think advisable, and the remaining copies, together with all reports now in 
the office of governor, secretary, auditor, treasurer of state, and register of the 
land office, and superintendent of public instruction, shall be used by the 
trustees of the state library in exchange for such books on law or equity, or 
reports of other states as they may select. All books received by such ex
change shall be deposited in and become a part of the state library. [Same, 
§ 1 0 ; 14 G. A., ch. 109, § 8.] 

PUBLICATION OF SUPREME COURT REPORTS. 

196. Preparing; publishing. 18 G. A., ch. 60, § 1; 20 G. A., ch. 125. 
As soon as practicable after sufficient opinions are announced to make a vol
ume, as herein provided, the supreme court reporter shall furnish and deliver 
at his office at Des Moines, Iowa, to the person, persons or corporation hav
ing the contract with the state for publishing the same, copies of such opin
ions, and with each opinion a syllabus, a brief statement of the facts involved, 
and, in all cases where he may deem it of sufficient importance, the legal 
propositions made by counsel in the argument, with the authorities cited, 
when the same have been prepared and furnished by counsel in a brief form 
and in a manner suitable for publication, but the argument shall not be re
ported at length; and within twenty days after the proof sheets for a volume 
have been furnished to him by the publishers at his office in Des Moines, Iowa. 
he shall furnish to such publishers an index and table of cases to such volume. 
The publishers shall furnish to the reporter without delay, as soon as they 
shall be issued, two copies of the revised proof sheets of the opinions, head-
notes, index and table of cases of each volume, for correction and approval by 
the reporter and judges of the supreme court, and shall cause such corrections 
to be made therein as shall bo indicated by the reporter or said judges. Each 
of said volumes shall contain not less than seven hundred and fifty, nor more 
than eight hundred pages, exclusive of the table of cases and index, and the 
workmanship and quality of material shall in every particular be equal to the 
lirst issue of volume forty of the Iowa supreme court reports, and shall be 
approved and accepted by a majority of the judge.-* of the supreme court. 

1 9 7 . C o p y r i g h t . 18 G. A., ch. 60, § 2. The copyrights of all the supreme 
court reports hereafter published shall vest in the secretary of state for the 
benefit of the people of this state, but this shall not be construed to prevent 
the contractor, b}' whom any volume is published, his representatives or as
signs, from continuing the exclusive publication and sale of such volume so 
long as he or they shall, in all respects, comply with the requirements of this 
act m respect to the character, sale and price of such volume. 

193. Contract for publication; price per volume. 18 G. A., ch. 
60, § 3. The supreme court reporter shall have no pecuniary interest in such 
reports, but the same shall be published under the contract, to be entered into 
by the executive council with the person, persons or corporation, who shall 
agree to publish and sell the same on the terms most advantageous to the 
people of this state, at a price not to exceed two dollars per volume, of the 
st/,e and quality as provided for m this act. And if any such volume shall, in 
any way, or from any cause, contain more than eight hundred pages, no in
creased or additional price shall be charged therefor. 

1 9 9 . P r o p o s a l . 18 G-. A., ch. 60, § 4. The executive csuncil shall, com
mencing in the lirst week in April, A. D. 1880, and every eignt years there
after, advertise weekly m six dui'erent newspapers m different localities in this 
state, for the term of six weeks, that sealed proposals will be received at the 
office ot the secretary of state for printing, publishing and selling the said re-
bsrts for the term ot eight years next after the first day of June of said year, 

i 
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at a certain rate per volume, to be stated in said proposal, not exceeding the 
maximum price fixed by this act, and in accordance with the provisions of 
this act. 

200. D e p o s i t . 18 G. A., ch. 60, § 5. Each bidder shall deposit with the 
state treasurer the sum of one thousand dollars before making his proposal, to 
be forfeited to the state in case he shall not make a contract according to his 
proposal if accepted, and according to the requirements of this act, and shall 
take a receipt from said treasurer and deposit the same with his proposal, and 
upon entering into the contract herein provided, or upon the proposal being-
rejected, the said sum shall be returned. 

2 0 1 . T e r m s of c o n t r a c t w i t h p u b l i s h e r . 18 G. A., eh. 60, § 6. The 
successful bidder shall enter into a contract that he will publish the supreme 
court reports of the state, of the quality, style and character, in all respects, 
as set out in section one [§ 196] of this act; that he will publish and deliver to the 
secretary of state, at the capitol in Des Moines, two hundred and fifty copies, 
free of cost for publication or delivery, at the earliest practicable time and 
within sixty days after the delivery of the manuscripts for any one copy of 
such reports to the publishers; that he will stereotype the same, and at all 
times keep the same on sale in the state of Iowa, to residents of this state, for 
actual use, at the contract price, in suitable quantities, in the city of Des 
Moines; that he will furnish the state any number of additional copies that 
may be required for its own use at the contract price, and procure new stereo
type plates whenever the original plates shall become defaced or destroyed; 
and the said contract shall fully provide for the carrying into effect of all the 
provisions of this act, and shall be made within thirty days after he is notified 
of the acceptance of his proposal. 

2 0 2 . B o n d . 18 G. A., ch. 60, § 7. The successful bidder shall, at the time 
of making his contract, execute and file with the treasurer of state a bond, in 
the penal sum of ten thousand dollars, conditioned to fulfill such contract in 
all particulars, with at least two sufficient sureties, residents of this state, to be 
approved by the executive council of the state. Such bond shall, by its terms, 
be the joint and several obligations of the persons executing it. If the success
ful bidder shall fail to complete his contract, or shall forfeit the same for any 
cause, the executive council shall relet the contract as soon thereafter as prac
ticable, in' the manner provided in this ac t ; provided, however, that such bidder, 
in lieu of sureties to such bond, may deposit therewith bonds of the United 
States, payable to the bearer, amounting to not less than ten thousand dollars. 

2 0 3 . C o n t r a c t . 18 G. A., ch. 60, § 8. The contract of the successful bid
der required by this act shall contain, among others, the following covenants 
on his par t : 

FIRST.— That be will not take out in his own name, nor procure to be taken 
out in the name of any person other than the secretary of state of this state, a 
copyright upon any volume of the supreme court reports published under such 
contract; and that upon any breach of this covenant he will pay to the treas
urer of this state the sum of two thousand dollars as liquidated damages. 

SECOND.— That in case it shall be determined in any action upon the bond 
of such contractor that he has failed in any respect to comply with the provis
ions of this act or his contract, the executive council may declare the contract 
forfeited; and that, upon such forfeiture so declared, such contractor will, upon 
demand, transfer to the secretary of state of this state, for the use of the state, 
the stereotyped plates of each volume of such reports published under such con
tract, or in default thereof will pay to the treasurer of this state two thousand 
dollars for each such volume as liquidated damages for a failure to make such 
transfer, and such failure shall be deemed a breach of the conditions of such 
bond, and such liquidated damages may be recovered by action on such bond. 
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204. Compensation of reporter. 18 G. A., ch. 60, § 9. The supreme 
court reporter shall receive as his compensation for all services up to the first 
day of July, 1880, such sums as shall be paid to him by the state under exist
ing laws for the publication of the supreme court reports, up to and including 
volume fifty-one. After the first day of July, 1880, the supreme court reporter 
shall receive an annual salary of two thousand dollars, payable quarterly upon 
the certificate of the judges of said court that he has properly performed the 
duties of reporter as required by this act. 

2 0 5 . 18 G. A., ch. 60, § 10. Sections 155, 156, 157 and 160, of chapter 4, 
title I I I , of the code, and all acts and parts of acts conflicting with the pro
visions of this act are hereby repealed; provided, that the passage of this act 
shall not be construed to affect the publication of the supreme 'court reports 
up to and including volume fifty-one; but in all other respects the provisions 
of this act shall be in force from the time it takes effect as hereinafter pro
vided. 

CHAPTER 5. 

OP THE DISTRICT COURT AHD JUDGES THEREOF. 

2 0 6 . J u r i s d i c t i o n . 161. The district court shall have and exercise gen
eral original jurisdiction, both civil and criminal, where not otherwise pro
vided, and appellate jurisdiction in all criminal matters. Such court shall 
.have a general supervision over all inferior courts and officers in all criminal 
na t te rs , to prevent and correct abuses where no other remedy is provided. 
[R., § 2663; C , '51, § 1576; 13 G. A., ch. 153, § 2.] 

[Further as to the jurisdiction of the district court, see §§ 239, 240. 

J u r i s d i c t i o n : The district court is a court 
of general jurisdiction. I t may have jurisdic
tion over any case brought within its district, 
except so far as the exercise of its jurisdiction 
is prescribed by statute. The general and un
limited scope of its jurisdiction is illustrated 
by the fact that it is styled the district court 
for the state, held in and for a particular 
county, and its judges are judges of the state 
with authori ty to grant wri ts running into 
every part of the state. The legislature can
not deprive it of its jurisdiction or limit such 
jurisdiction, but the manner of its exercise 
m a y be prescribed by l a w : Laird v. Dickerson, 
40-665. 

The jurisdiction of the district court, which 
is a superior court of general original juris
diction, can only be taken away by express 
words or irresistible implication. Therefore, 
held, tha t Revision, § 2395, which prohibited 
the bringing of an action in that court on 
claims against an estate for a mere money de-
ma tid, except with the approbation of the 
county court, was not intended to do away 
with the jurisdiction of the district court, but 
merely as a restraint upon the plaintiff: Ster-
rett v. Robinson, 17-61; and that the failure 
on the part of the plaintiff to obtain such 
ieave must be set up as a defense in the dis
trict court, and could not be made a ground 
of collateral at tack on the j udgmen t : Cooley 
v. Smith, 17-99. 

The statutes conferring jurisdiction upon 
the probate court did not defeat or oust the 

general jurisdiction of the district cour t : Har-
linv. Stevenson, 30-871. 

As the district court is one of general juris
diction, its powers are such as to give it cog
nizance of proceedings by creditors to compel 
an administrator to sell real estate for debts, 
and of all other proceedings except where ju
risdiction is denied or taken away by express 
language or necessary implication: Waples v. 
Marsh, 19-381. 

A t J a w a n d i n e q u i t y : The district court 
is invested with all the powers of a court of 
law and those of a court of equity, and the dis
tinction between the two jurisdictions is recog
nized. This distinction the legislature cannot 
t ake a w a y : Claussen v. Lafrenz, 4 G. Gr., 
224. 

Under statutes different from those now in 
force, held, that in a proceeding in equity the 
court possessed no jurisdiction to render in 
favor of the party such judgment as he might 
show himself entitled to at l a w : Roberts v. 
Taliaferro, 7-110. 

S u p e r v i s o r y p o w e r s : As to the distinc
tion between the jurisdiction of the district 
court and tha t of the circuit court in certio
rari under former statutes, see Keniston v, 
Hewitt, 48-679; Groves v. Richmond, 53-570. 

J u d g e ; u n a u t h o r i z e d p e r s o n c a n n o t 
a c t a s : A person not duly authorized and 
qualified by law cannot, by conseut of part ies 
or by direction of the duly qualified judge, 
act as judge in the tr ial of a cause: Mtchales 
v. Hine, 3 G. Gr., 470; Winchester v. Ayres, 4 
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120; of the circuit court, the circuit was so changed 
t h a t another judge became judge of such 
court, held, tha t a decision of the cause by the 
new judge was proper : Manning v. Mathews, 
66-675. 

"Where at one te rm of court a judge signs or 
makes a memorandum of a decree which is 
not entered at tha t form on the record, and 
before the next t e rm the judge goes out of 
office, his successor should cause the record to 
be made up from the previous decree or mem
orandum, and cannot regard the cause as open 
for t r ia l : Tracy v. Beeson, 47-155. 

Where the judgment rendered by one judge, 
upon the report of a referee, was set aside by 
his successor as having been improperly en
tered in vacation, and a new judgmen t to the 
same effect was rendered, held, tha t the un
successful par ty had no r ight to have his 
exceptions to the referee's report passed upon 
anew by the incoming j u d g e : Mellinger v. 
Von Behren, 53-374. 

P o w e r s may be conferred upon the judge 
which cannot be exercioed by the court of 
which he is j u d g e : Cummings v. Des Moines, 
W. &S. W. R.'Co., 38-178. 

G. Gr., 104; Petty v. Durall, 4 G. Gr.; 
Smith v. Frisbie, 7-486. 

I t is not proper for a judge of the court to 
have an at torney substituted temporari ly in 
his place, oven by consent of parties, and him
self act as attorney for one of the parties to 
the case: Wright v. Boon, 2 G. Gr., 458. 

The judge may, during the argument of the 
case to the jury , properly be absent from the 
court room for the purpose of hearing another 
case, or otherwise: Hall v. Wolff, 01-559; es
pecially if it does not appear but tha t such 
absence was necessary, or that prejudice re
sulted or might be inferred therefrom: Bax
ter v. Ray, 62-336. 

S u b s t i t u t e : Where a s tatute provides that , 
in case of the absence or disability of the 
judge, a certain other officer designated shall 
act in his place, it must appear, in order to 
support an action of the person thus desig
nated in sitting as judge, tha t the contingency 
upon which he was authorized to act had oc
curred: Burlington University v. Stewart's 
Ex'rs, 12-442; State v. Chicago, R. I, & P. 
R. Co., 50-692. 

C h a n g e of j u d g e : Where , after the sub
mission of a cause on deposition to the judge 

2 0 7 . S a m e ; c ircui t court . 162. The circuit court shall have and exer
cise general original jurisdiction concurrent with the district court in all civil 
actions and special proceedings, and exclusive jurisdiction in all appeals and 
writs of error from inferior courts, tribunals or officers, and a general super
vision thereof in all civil matters, to prevent and correct abuses where no other 
remedy is provided. [12 G. A., ch. 86, §§ 4, 5; 14 G. A., ch. 22. § 3.] 

[By sections 233 and 240 the circuit court is abolished and its jurisdiction conferred upon the 
district court .] 

Where a circuit court had. under this sec
tion, exclusive jurisdiction and a change of 
place of tr ial was granted, the cnse was to be 
sent to some other circuit court and not to the 
district cour t : Schuehart v. Laminep. 62-197. 

Although an appeal to the circuit court 
from a justice of the peace in a civil case 
could not be changed to the district court, yet, 
if such appeal was consolidated by consent of 
the parties wi th an oritrmal action already 
pending in the circuit court, the consolidaced 
action might be changed as in any other case: 
Broune v. Hickie, C8-33C 

Since the circuit court has been abolished 
the district court has the same power wi th 
reference to its records tha t the circuit court 
might have exeicised; Be Wolfe v. Taylor, 
71-648. 

The general supervision of the circuit court 
over inferior courts, etc., in civil matters was 
exclusive, and so was tha t of the district court 
under the preceding section in criminal mat
ters. By Code, § 3217, it was not intended to 
give jurisdiction in proceedings by certiorari 
indiscriminately to both courts, but to give 
each court jurisdiction in such proceedings in 
that class of cases under its supervision as hero 
contemplated : Keniston v. Hewitt. 48-679. 

The circuit court had exclusive jurisdiction 
over appeals from the judgment of a court 
for the tr ial of contested county elections, un
der §1182: McKinney v. Wood, 35-167. 

This section did not permit appeals in cases 
where there was no s ta tute authorizing t h e m ; 
as, for instance, in the case of action of fence 
viewers: McKeever v. Jenks, 59-350. 

2 0 8 . T e r m s . 163. The judicial districts and circuits, and the terms and 
places of holding the district and circuit courts therein, shall remain as at pres
ent fixed until changed in accordance with law. Where such terms are held 
in any city or incorporated town not the county seat of a county, such city or 
town shall provide and furnish the necessary rooms and places for such terms 
free of charge to the county. [R., § 2653; C , '51, § 1566; 12 G. A., ch. 123; 
14 G. A., ch. 22, § 6.] 

[As to the judicial districts, and places of holding court, see now §§ 235-237.] 

Notwithstanding the s tatutory provision 
that courts must be held a t the places provided 
by law, probate courts are expressly author
ized (§ 351OJ to appoint the t ime and place for 

the hearing of mat ters requir ing not ice: Casey 
v. Stewart, 60-160. 

But such provision as to probate courts does 
not authorize a probate court to sit outside the 
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county, unless, perhaps, by consent of parties, A par ty is bound to take notice of the place 
and any order made by the court outside the of sit t ing of the court, where, by reasonable 
county in which the case is pending is void: effort, he might have ascertained such fact : 
Capper v. Sibley, 65-754. Jordan v. Circuit Court, 69-177. 

A trial at a place not wi th in the County Where it appears t h a t a court was sitting a t 
where the suit was pending, had by agree- some place other t h a n the court-house, it will 
men t of parties during; vacation, held binding: be presumed, in the absence of a showing to 
O'Hagen v. O'Hagen, 14-264. the contrary, tha t it was at a place properly 

Where it is agreed that a case shall be heard provided for the purpose, if any reason ap-
in vacation at a particular place, and it is pears w h y the court-house might not be a 
heard, but a t another place, the record show- proper place: State v. Shelledy, 8-477, 509. 
ing tha t counsel on both sides were present at The legislature may, by special act, author-
the argument and made no objection to the ize the holding of court at a place other than 
place of hearing, it will be presumed tha t ob- the county seat : Cooper v. Mills County, 
jection to the place was waived: Johnson v. 69-350. 
Mantz, 69-710. 

209. P r o b a t e t e r m s . 164. The circuit [district] judge having jurisdic
tion in counties having two county seats, shall hold terms for probate business 
at each of said county seats. [12 G. A., ch. 123.] 

2 1 0 . J u d g e s fix t e r m s . 165; 15 G. A., ch. 12, § 1. At least two terms of 
each court shall be held in every organized county in each year, and the district 
[and circuit] judges of each judicial district shall, on or before the first Monday 
in December, A. D. 1873, and in each alternate year thereafter, designate and 
fix by an order under their hands, the times of holding the terms of such courts 
in each county in their districts for the two years next ensuing the first day of 
January thereafter, which order shall be forthwith forwarded by the district 
judge to the secretary of state and the clerk of the district court in each 
county in such district, and the clerk shall file the same and enter it of record 
in the journal of each court, and cause such order to be published for four 
weeks in some weekly newspaper published in such county, if there be any 
such published. The secretary of state shall, within ten days after receiving 
said orders, or before the first Monday in January after said orders are made, 
prepare a tabular statement of the times of holding the several courts as fixed 
by the several orders in his office, and have printed one thousand copies thereof, 
which shall be distributed as follows: One copy to each state officer, state 
library, library of the law department of the state university, each clerk of 
the district court, and sheriff, and the residue to the county auditors in pro
portion to the population of each county, for gratuitous distribution among 
the attorneys of the county. [R , §§ 2654-5; C , '51, §§ 1567-8; 12 G. A., ch. 
86, § 24; 13 G. A., ch. 41, § 3 ; 14 G. A., ch. 22, § 4 ; ch. 113.] 

[Further , as to terms of court, see §§ 237, 238.] 

2 1 1 . Spec i a l t e r m . 166; 17 G. A., ch. 89. A special term may be 
ordered in any county at any regular term of court in that county, or at any 
other time, by the judge, for the trial of all causes pending at the last regular 
term of said court held prior to said special term, in which either party shall 
have served upon the opposite party or his attorney in the manner provided 
for service of original notice, at least twenty days prior to said special term, 
a notice in writing that such cause will be brought on for trial. When order
ing a special term, the court or judge shall direct whether a grand or trial jury 
or both shall be summoned. [R., §§ 2656-8; C , '51, §§ 1569-71.] 

The authori ty to hold special terms should to the trial of those in which there was con-
never be withheld from a court. I t may be sent : State v. Smith, 7-244. 
regarded as a right which a court of general And held, tha t at such special term an in-
jurisdicton should exercise ex officio: Harri- d ictment might be found: State v, Nash, 7-
•inan v. State, 2 Q. Gr., 270. 347. 

Where a special te rm of court was pro- The court may call a grand j u ry together at 
vided for the trial of criminal cases only, held, a special t e rm: State v. Reid, 20-413, 424. 
tha t the jurisdiction of the court at such term Whether a judge may , for the purpose of 
was tha t provided for the trial of criminal concluding a tr ial begun during a regular 
cases in general, and was not limited merely t e rm of court, appoint a special term at a day 
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fixed by law for the regular term in another journed to a later date, was not illegal: State 
county, qumre: State v. Knight, 19-94. v. Clark, 30-168. 

Under Revision, §§ 2656-8, held, that a spe- A special term is not a continuance of the 
cial term which was ordered for the same day regular term after an adjournment, but is a 
fixed for the general term of the same court new term: Dryden v. Wyllis, 54-667. 
in another county, but was afterwards ad-

2 1 2 . F a i l u r e of j u d g e . 167. If the judge does not appear on the day 
appointed for holding the court, the clerk shall make an entry' thereof in his 
record, and adjourn the court till the next day, and so on until the third day, 
unless the judge appears, provided three clays are allowed for such term. [R., 
§ 2668; C , ' 5 1 , §1581.] 

213. S t a n d a d j o u r n e d . 168. If the judge does not appear by five o'clock 
of the third day, and before the expiration of the time allotted to the term 
of the court, it shall stand adjourned till the next regular term. [R., § 2669; 
C. '51, § 1582.] 

214. J u d g e m a y o r d e r a d j o u r n m e n t . 169. If the judge is sick, or fop 
any other sufficient cause is unable to attend court at the regularly appointed 
time, he may, by a written order, direct an adjournment to a particular day 
therein specified, and the clerk shall, on the first day of the term, or as soon 
thereafter as he receives the order, adjourn the court as therein directed. 
[R., §2670; C., '51, § 1583.] 

The judge is clothed with full power over which it was so adjourned, nor until after de-
the adjournments of his court: State v. Clark, fendant, who was held for trial at the regular 
30-168. term under a continuance from a previous 

Where the judge, being absent from the tercn, had filed his protest against being tried 
state, wrote and telegraphed to the clerk to at such adjourned term, held, that a nunc pro 
adjourn the approaching term of court to a tune record of the order was sufficient, and 
further date, and the clerk, in accordance the trial of defendant was properly held at 
with the telegram, published a notice of the the adjourned term, no prejudice being shown: 
adjournment, and notified parties, jurors and State v. McGuire, 53-165. 
witnesses, but no proclamation of the ad- A telegram from the judge to the clerk, 
journment was made at the day for opening making the proper direction as to adjourn-
the term, and the written order was not filed ment, is a sufficient written order within the 
nor entry thereof upon the record made until requirements of this section: State v. Holmes, 
after the opening of the term at the time to 56-588. 

2 1 5 . N o p r o c e e d i n g i n v a l i d . 170. E o recognizance, or other instru
ment or proceeding shall be rendered invalid by reason of there being a fail
ure of the term; but all proceedings pending in court shall be continued to 
the next regular term, unless an adjournment be made as authorized in the 
last preceding section. [R., § 2671; C , '51, § 1584.] 

2 1 6 . P a r t i e s ; w h e n t o a p p e a r . 171. In cases of such continuances or 
adjournments, persons recognized or bound to appear at the regular term 
which has failed as aforesaid, shall be held bound in like manner to appear at 
the time so fixed, and their sureties, if any, shall be liable in case of their non
appearance, in the same manner as though the term had been held at the reg
ular time and they had failed to make their appearance thereat. [R., § 207-; 
C , '51, § 1585.] 

2 1 7 . C o n t i n u e d . 172. Upon any final adjournment of the court, all 
business not otherwise disposed of, will stand continued generally. [R., 
§2673; G , ' 5 1 , §1586.] 

2 1 8 . W h e n n o c o u r t - h o u s e . 173. When a county is not provided with 
a regular court-house at the place where the courts are to be held, they shall 
be held at such place as the board of supervisors provide. [R., § 2660; 0,, 
'51, § 1573.] 

2 1 9 . S a m e . 174. If no suitable place be thus provided, the court may 
direct the sheriff to procure one. [R., § 2661; C., '51, § 1574.] 



46 PUBLIC LAW. [CODE, §§ 175-177. 

2 2 0 . J u d g e s i n t e r c h a n g e d . 175. The district judges may interchange 
and hold each other's courts [and so may the circuit judges]. [R., § 2662; 0., 
'51, § 1575; 12 G. A., ch. 86, § 25.] 

An unauthorized person cannot by consent 
of parties, or by direction of the court, act as 
judge. See notes to g 206. 

This section is not in conflict with Constitu
tion, art. 5, g 5, and a judge holding court out 
of his district, in exchange with another 
judge, is not acting without author i ty : Slate 
v. Stingley, 10-488. 

221. Apportionment of business. 21 G. A., ch. 128, § 1. In districts 
in which the district court is composed of more than one judge, the judges 
shall not sit togetK^r in the trial of causes nor upon the hearing of motions 
for new trial; ^but may together hold the same term making an apportion
ment of the business between them; and in districts composed of more than 
one county they may hold terms in different counties at the same time. 

tha t it covers more than one subject-matter, 
or that it embraces any subject not expressed 
in the title, or that it is not of uniform opera
tion throughout the s ta te : State v. Emmons, 
"72-265. 

The s tatu 'ory provloions by which in the 
same case two or more district judges are au
thorized to hold, court m the same countv at 
the same t ime are not unconstitutional. This 
s tatute is not unconstitutional on the ground 

2 2 2 . R e c o r d s r e a d . 176. The clerk shall, from time to time, read over
all the entries made of record in open court; which, when correct, shall be 
signed by the judge. [R., § 2664.] 

S i g n i n g a n d a p p r o v a l of r e c o r d : The 
provisions of this and the following sections 
as to signing the record are directory only, 
and a failure to comply therewith does not 
render a judgment void: Vanfleet v. Phillips, 
11-558; O'Harav. Leonard, 19-515; Childs v. 
McChesney, 20-431; Hamilton v. Barton, 20-
505. 

An approval of the entries at any succeeding 
te rm relates back to the t ime of the entry, and 
is as effectual as if given at tha t t ime : Van-
fleet v. Phillips, 11-558. 

The expiration of the term of a judge before 
the approval and signing of the record does 
not make judgments rendered by him void: 
Tracy v. Beeson, 41-155. 

A judgment is valid though the record bo 
not signed By the judge ; so held as to a de
cree signed by the judge in vacation, filed 
wi th the clerk, and entered by him without 
the l'ecord being signed: Traer v. Whitman, 
56-443. 

Although the practice of procuring the sig
na ture of the judge to a form of decree is to 
be commended as tending to secure accurate 
records, such signature is not the signature of 

2 2 8 . A t succeed ing t e r m . 177. When it is not practicable to have all 
the records prepared and thus approved during the term, they may be read, 
corrected and approved at the next succeeding term; but such delay shall not 
prevent an execution from issuing in the meantime; and all other proceedings 
may take place in the same manner as though the record had been approved 
and signed. Entries authorized to be made m vacation shall be read, approved, 
and signed at the next term of the court. [R., § 2665; C , '51, § 1578.] 

the record contemplated by the s ta tu te : Bosch 
v. Kassing, 64-312. 

E n t r y b y c l e r k w i t h o u t a u t h o r i t y : 
The clerk has no authori ty to enter up a decree 
not warranted by the entry on the judge's 
calendar: Smith v. Cumins. 52-143. 

N o t i c e of i t s o w n r e c o r d s : The court is 
supposed to know the genuineness of its own 
records and signature of its officers: State v. 
Postlewait, 14-446. 

A court will not in one case take judicial 
notice of wha t has transpired in another case 
between different part ies: Baker v. Mygatt, 
14-131. 

A court cannot take judicial notice in one 
case of its records in a different case. So held 
where it appeared tha t the opinion of the 
supreme court in a different case was intro
duced in evidence on the trial in the court 
below, but was not set out in the abstract on 
appeal: Enix v. Miller, 54-551. 

The court will, in a proceeding for contempt, 
take judicial notice of its own orders in the 
mat ter out of which the alleged contempt 
g rew: Jordan v. Circuit Court, 69-177. 

A p p r o v a l a t s u b s e q u e n t t e r m : This sec
tion is directory, and the failure to have such 
entries read and approved at the next te rm 
will not render void a judgment so entered. 
A n approval of the entries at any succeeding 
term relates back to t he time of the entry, 
and is as effectual as if given at tha t t i m e : 
Vanfleet v. Phillips, 11-558, 

Though the record of the judgment is not 
read and approved unti l the term after it is 
made, nevertheless exceptions thereto must 
be taken, under tj 4038, at the term when the 
judgment is entered: State v. Orwig, 34-
112. 

The expiration of the term of a judge, be
fore the approval and signing of the record, 
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does not make judgments rendered by h im 
void : Tracy v. Beeson, 47-155. 

Since the abolition of the circuit court, the 
district court has the same power and juris
diction over the circuit court records as the 
circuit court had, and an application for cor
rection of the record of the circuit court 
should be made to the district cour t : De 
Wolfe v. Taylor, 71-648. 

E n t r i e s in. v a c a t i o n : The reading, ap
proval and signing of a judgment entry made 
in vacation at the next term of court does not 
make it valid where there is no authori ty to 
enter a judgment in vacation. Approval at 
the subsequent te rm is only allowable as to 
entries authorized to be made in vacat ion: 

C o r r e c t i o n of r e c o r d s : During all the 
term the record is under the control of the 
court, and at any t ime before adjournment an 
order of nonsuit or a judgment by default 
may be set aside on proper showing: Taylor v. 
Dusk, 9-444. 

Cntil the record is signed it is not conclu
sive upon the court as against a bi'l of ex
ceptions subsequently signed: Shepherd v. 
Brentou, 15-84. 

The discovery by the court of an error or 
mistake in its rul ing is good cause for amend
ing or expunging the record thereof as herein 
provided: Bruce v. Grady, 36-352; and this 
may bo done of its own motion: Wolmenstadt 
v. Jacobs, 61-372; so a default, improperly 
entered, may thus be set aside without fol
lowing the provisions of § 4078 as to setting 
aside defaults: Boats v. Shules, 29-507. 

The couit has the power at any tirne dur ing 
the term to have the record corrected so as to 
conform to its rul ings: Bobbins v. KeoJ, 10-
560. 

The court has disc-etionary power to modify 
or reverse any order during the term at which 
it is made : Chapman v. Allen, Mor.. 23. 

The power of the courts to revise, correct 
and change their sentences, at the term ai 
whicli the\ r were pronounced and before any
thing has been done under them, has long 
been recognized both in this country and ra 
England, and any doubt as to the existence of 
the power is removed by this section: State 
v. Dougherty, 70-439. 

A format decree which has been signed by 
the judge, and copied into the records by the 
clerk, may be amended before the record has 

Correction of evident mistake: The 
power to change entries on account of evi
dent mistake is not necessarily limited to the 
term next succeeding the one a t which they 
were made. A correction in a particular 
case held proper under peculiar c i rcumst inces : 
Hurley v. Dubuque Gas, etc., Co., 8-274. 

Entries made a't a previous t e rm may be al
tered and corrected for mistake when it is 

Townsley v. Morehead, 9-565; McClure v. 
Owens, 21-133. 

Where a judgment is entered in vacation 
it is under the control of the court and subject 
to modification or correction unti l finally ap
proved : Porter v. McBride, 44-479. 

The court may, at the next t e rm after the 
making of an entry in vacation, proceed to 
correct or expunge it wi thout notice to the 
par ty at whose instance it has been m a d e : 
Carpenter v. Zuver. 56-390. 

Fur ther as to entry of judgment in vacation, 
see £ 229 and notes. 

As to w h a t constitutes the record, see notes 
to g 238. 

been signed. Such signature is not tha t con
templated by § 222: Bosch v. Kassing, 64-312. 

The court may , before a decree is read and 
approved, correct it on motion to make it con
form to the pleadings: Deer v. Nelson, 73-186. 

The court may, for a good reason shown, 
set aside at the same te rm a previous order : 
Kirby v. Gates. 71-100. 

The court may, for good cause shown, 
change an order made dur ing the term. If 
the motion for such change is made, the pa r ty 
adversely interested should have notice; but 
if counsel appear for h im and are heard, and 
no prejudice results from want of forma! no
tice, failure to give it will not consti tute 
error : Chicago, I. & D. R. v. Estes, 71-603. 

Where final judgment has been entered of 
record, approved and signed, the court cannot, 
even dur ing the same term, set it aside in the 
absence of and without due notice to the 
party interested, and an order thus made is 
void and may be corrected by certiorari: 
Hawkeye Ins. Co. v. Duffie, 67-175. 

I t is doubtful whether a court should cor
rect it"» record after the t e rm and before it is 
signed upon affidavits uncorroborated by any
thing hi the record or-within ibo recollection 
of the judge. And a refusal to make such 
conect ion upon parol evidence will not be in
terfered with on appeal where the evidence is 
conflicting. State v, Crosby. 67-352. 

This section refers to a record made in a 
cause, and not to a total omission to make a 
record, which can be supplied at the succeed
ing t e r m : Tracy v. Beeson, 47-155, 158. 

Fur ther as to the record, see notes to § 258. 

clearly made to appear : State v. McComb, 
18-43, 48. 

W h e r e a verdict is re turned but no judg
ment rendered thereon a t tha t term, it is not 
error to render such judgment at the next 
t e r m : Shephard v. Brenton. 20-41. 

This section does not deprive the court of 
t he power to make a nunc pro tunc en t ry a t a 
subsequent t e rm of a fact such as consent of 

2 2 4 . A m e n d m e n t of r e c o r d . 178. The record aforesaid is under the 
control of the court, and may be amended, or any entry therein expunged, at 
anv time during the term at which it is made, or before it is signed by the 
judge. [R., § 26D6; C , '51, § 1579.] 

2 2 5 . E v i d e n t m i s t a k e . 179. Entries made, approved, and signed at a 
previous term, can be altered only to correct an evident mistake. [R., § 2667; 
G, '51, § 1580.] 
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parties to trial by a certain method, e tc , : 
Bnckiealter v. Craig, 24-215: and a nunc pro 
tunc order showing certain facts in regard to 
the impaneling ot a grand ju ry at a previ
ous term held, allowable: State v. Munzen-
maier, 24-87. 

By analogy, the provisions of this section 
will be followed in the supreme cour t : Roberts 
v. Corbin, 26-315, 331. 

This section provides for the correction of 
entries made, approved and signed at a (not 
the) previous t e r m : Goldsmith v. Cloiusen, 
14-278. 

The proceeding by motion to correct a judg
ment entry reciting a judgment 'against a 
party, where it appears tha t no judgment Was 
in fact rendered, is not limited to one year : 
Shelley v. Smith, 50-553. 

A mistake which may be corrected under 
this section is a mistake of fact, and not a 
mistake of l aw: Knox v. Moser, 72-154. 

W h e i e a judge at a term of court signs a 
decree, winch is filed wi th the papers but not 
recorded at tha t term, and before the next 
te rm of court goes out of office, the court, at 
the succeeding term, cannot consider the cause 
as still open, but should enter the decree pre
viously signed: Tracy v. Beeson, 47-155. 

Action of the judge in rul ing upon a mo
tion for supplying an omission in the records 
will not be overruled on appeal where it ap
pears that the facts which it is sought to make 

2 2 6 . J u d g e s m a k e r u l e s . 180. The judges of the district [and circuit] 
court in any district, may provide by general rule: 

1. That the time of filing pleadings or motions shall be other than provided 
in this code; 

2. That issues in all, or a part of the counties in such district, shall be made 
up in vacation; 

3. Prescribing penalties that shall follow the overruling or sustaining a 
motion or demurrer; 

4. Adopting such other rules as they may deem expedient, not inconsistent 
with this code. Such rules shall be signed by said judges, and such number 
published as they deem expedient, and shall be distributed by the district 
judge as follows: To the secretary of state, to each of the judges of the 
supreme court, attorney-general, clerk of the supreme court, state library, and 
law department of the state university, one copy each, to be filed and pre
served in the said several offices or departments; and the residue to the clerks 
of the district court in each county composing such district, in such proportion 
as such judge deems proper. The expense of publishing and distributing such 
rules shall be paid by the counties composing the district, as the judges may 
direct. Such rules may fee revised and changed as often as the judges deem 
proper, and shall be published and distributed in the same manner, but shall 
not take effect until ninety days after their entry of record. [R., §§ 2679-81; 
G, '51, §§1589-91.] 

of record transpired in the trial before him, 
and that the evidence upon which he acted 
in correcting the record was conflicting: 
Stockdate v. Johnson, 14-178. 

An amendment of the record upon motion 
of one of the parties, supported by an affida
vit setting forth an agreement as to wha t 
should be submitted to the court, cannot be 
made under the authori ty to correct an evi
dent mistake: Eno v. Hunt. 8-346. 

The statement of a decree as to the t ime of 
its rendition cannot be overcome bv the cer
tificate of the clerk as to the time when tne 
decree was filed with h im: Buck v. Holt, 
74-294. 

As to manner of correcting mistakes of the 
clerk or irregularities in obtaining judgment , 
see § 4385. 

N o t i c e of c o r r e c t i o n . : A motion at a sub
sequent t e rm to modify the decree in a mat
ter affecting another par ty should not be 
sustained, no notice of such motion having 
been given to the party adversely interested: 
Wetmore v. Harper, 70-346. 

The court cannot, after a judgment , execu
tion and sale, so amend its record as to show 
proper service of notice which did not before 
appear, wi thout notice of the proceeding for 
such amendment having been given to the op
posite p a r t v : McGlaughlin v. O'Rourke, 12-
459. 

[Further piovisions as to rules are found in § 243. 

As to power to make rules, method of adop
tion, publication, etc., see Stale v. Ensley, 10-
i49. 

A rule of the circuit court in regard to filing 
transcripts on appeals from justices upheld : 
Finders v. Yager, 29-468. 

I t may be provided by rules of the court 
tha t defendant shall be required to appear and 
answer by noon of the first day instead of the 

second day of the t e rm: McGrew v. Downs, 
67-687. 

Rules of court properly adopted, unti l re
pealed or changed, have the force and effect of 
law as applied to the rights of parties, and in 
their construction the same rules should be 
applied: David v. JEtna Ins. Co., 9-45. 

A rule of court providing that witnesses 
subpoenaed in different cases between different 
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parties should draw but one per diem uphe ld : Under § 3915, all courts mus t t ake judicial 
Meffert v. Dubuque, B. & M. R. Co., 34-430. notice of rules of other courts. Former ly i t 

A rule of court must be abrogated in the was held tha t rules of lower court would not 
same manner and under the same author i ty be noticed on appeal unless embodied in the 
by which it is made. I t cannot be abolished record: Lyon v. Byington, 7-422; Horseman 
"by an order of the judge resting only in parol : v. Todhunter, 12-230. 
Burlington &M. R. R. Co. v. Marchand, 5-468. 

227. Short -hand reporter . 181; 18 G. A., ch. 195, § 1. The judge of 
the district [or circuit] court may appoint, whenever in the judgment of either 
of them it will expedite the public business, a short-hand reporter, who shall 
be well skilled in the art and competent to discharge the duties required, for 
the purpose of recording the oral testimony of witnesses in civil cases upon 
the request of either party thereto, and in all criminal cases which are tried 
upon indictment, and in other criminal cases and such other matters as the 
judge may direct; but the judge shall not so direct in any criminal case unless 
it shall satisfactorily appear to him that the interests of the state or defendant 
require the separating [reporting] of the testimony in said case; provided, the 
defendant in any criminal case may have the testimony therein reported with
out an order of the judge by first paying or securing to said reporter his fees 
for reporting therein. [14 G. A., chs. 99, 100.] 

[Fur ther provisions as to short-hand reporter are found in § 5029.] 

228. O a t h ; r e m o v a l ; s a m e . 182. Such reporter shall take an oath. 
faithfully to perform the duties of his office, which shall be filed in the office 
of the clerk. He shall attend such sessions of the court as the judge may 
direct, and may be removed by the judge making the appointment for mis
conduct, incapacity, or inattention to duty. [14 G. A., ch. 100, §§ 2, 4.] 

229. J u d g m e n t i n v a c a t i o n . 183. Wi th consent of parties, actions, 
special proceedings, and other matters pending in the courts named in this 
chapter, may be taken under advisement by the judges, decided and entered 
of record in vacation, or at the next term ; if so entered in vacation, they shall 
have the same force and effect from the time of such entry as if done in term 
time. 

A judgment rendered and entered in vaca
tion, without consent of the parties or any 
order of court made dur ing te rm therefor, is 
void: Spear v. Fitehpalrick, 37-127; Balm, v. 
Nunn, 63-641. 

A judge has no authori ty, without consent 
of parties, to render a decision in vacation dis
charging a garnishee: Lauqhlin v. Peckham, 
66-121. 

It is only where authori ty is specially con
ferred by s ta tute tha t the judge is authorized 
to m.ike orders and exercise judicial functions 
in vacation : Prosser v. Prosser, 64-378. 

Whore, by agreement of parties, either par ty 
was to have a certain t ime to file a motion for 
a new trial to be decided in vacation, and 
thereafter a motion for a new trial was filed 
And so decided, held, tha t a motion in arrest 
of judgment could not be filed and decided in 
vacation under the same agreement, it not 
being expressly provided for therein: Seribner 
v. Rutherford, (55-551. 

Although a judgmen t be entered after t he 
close of the term and without special direction 
of the court, yet if not contrary to the plead
ings and verdict, and its entry was a niat ter 
of course, it is not void, but at most irregular, 
and such irregularity must be taken advantage 
of on motion : Collins v. Chantland, 4S-241. 

The entry of a judgment in vacation, except 
in c&ses authorized by statute, is irregular, 

V O L . 1 — 4 

and whether it is void, quaere: Carmiehael v. 
Vandebur, 50-651. 

Whe the r a decree entered in vacat ion is 
void or merely irregular, the parties seeking 
to have it set aside in equity must offer to pay 
the amount appearing to be just ly due, or 
allow judgmen t to bo rendered for t h a t 
a m o u n t : Byersv. Odell, 56-618. 

Whore , upon the appearance of defendant 
a t a subsequent term, the judgmen t in vaca
tion was set aside and a new j u d g m e n t en
tered of t ha t te rm, held, tha t toe new judg
ment was not void: First Nat. Bank v. 
Hosteller, 61-395. 

The court may hear a case and render judg
men t dur ing vacation ii the parties consent 
the re to : O'Hagen v. O'Hagen, 14-264. 

Where parties in open court agreed t h a t 
j udgmen t should be entered upon the disposi
tion of a motion for a new tiial , and tha t such 
motion might be decided in vacation, held, 
tha t a j udgmen t entered in vacation in pur
suance of such ar rangement was proper : Ilat-
tenback v. Hoskins, 12-109. 

A n order oi the judge may issue in vacation 
dtreqknig the sheriff as to publication of notice 
of sale under execut ion: list riman v. Moore, 
49-171. 

Under the circumstances of a part icular 
case, held, tha t consent to judgmen t in vaca
tion appea led: Guthrie v, Guthrie, 71-744. 
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r a n d u m made in the judge's calendar at the 
trial; nor does the fact tha t it improperly pro
vides for a sale of real property wi thout re
demption render a sale thereunder absolutely 
void: Traer v. Whitman, 56-443. 

En t ry of judgment in vacation, when it is 
not practicable to prepare and enter it in term 
time, is valid: Ibid. 

This section does not prevent the determina
tion of a cause which has been taken under 
advisement and the entry of judgment at a 
later te rm than tha t next following its sub
mission: Trulock v. Merte, 72-510. 

En t ry of judgment on confession, as con
templated in § 4107, may be made by the 
clerk in vacation and approved, under this 
section, at the next t e r m : Kendig v. Marble, 
58-529. 

As to what constitutes the record, see notes 
to 8 258. 

The consent of a par ty to a cause being de
termined in vacation, implied from the con
duct of his at torney in not objecting thereto, 
held sufficient to authorize such decision: 
Myers v. Funk, 51-92; Babcock v. Wolf, 70-
676. 

A n agreement for a decision in vacation im
plies that the judge will decide the case at his 
chambers or wherever ho may be when he 
finally considers i t : Johnson v. Mantz, 69-710. 

Where a decree was signed by the judge be
fore the expiration of his term of office, and 
delivered to the attorney of one of the parties 
to be filed in the clerk's office, but was not so 
filed unti l the day a l t j r the expiration of the 
judge's t e rm of office, held, tha t the decree 
was not therefore rendered invalid: Babcock 
v. Wolf, 70-676; Gulhriev. Guthrie, 71-744. 

A decree signed by the judge and entered in 
vacation is valid, and not void, though it con
tain provisions not contained in the niemo-

2 3 0 . C i r c u i t c o u r t a c o u r t of r e c o r d . 184. The circuit court shall be 
held by the circuit judge, and be a court of record; shall have and use its 
own seal, having on the face thereof the words "circuit court " and the name 
of the county and state. [12 G. A., ch. 86, §§ 9, 11.] 

[The circuit coart is now abolished. See § 233.] 

231. Verdict after opening of court in another county. 185. In 
all judicial proceedings in any of the courts of this state where a jury trial 
lias been commenced in any case during any term of court, and where such 
jury may agree upon a verdict, but not until after the time for holding court 
in some other county in the same district, and where the jury has agreed 
upon a verdict and reported the same after the opening of court in another 
county and judgment has been rendered thereon, then and in that case such 
judgment shall not be deemed invalid by reason of the time of receiving such 
verdict and the rendition of such judgment. [Ad. Sess., 14 G. A., ch. 12, § l.J 

I t not being specified to whom the ju ry are 
to re turn their verdict, held, tha t it would be 
good if received by the judge in person. I t 
is not contemplated that such verdict must be 
received bv him sitting as a cour t : Tilton v. 
Swift, 40-78. 

Tne fact that the trial is had and completed 
dur ing the time fixed for the court to h e held 
in another county, the te rm of such other 
county having, however, been previously ad
journed, will not constitute error : Stole v. 
Stevens, 07-557; State v. Peterson, 67-564. 

Where it appeared tha t a judgment was 
rendered in the court of one county three 
days after the term of the same court should 
have commenced in another county, held, not 
sufficient to render such judgment void, even 
though it did not appear affirmatively of rec
ord that the term ot court fixed for tiie other 
county had been adjourned: Weaver v. Cool-
edge, 15-244. 

Where a trial is commenced in the midst of 

232. In such cases judgment may be rendered at next term. 186, 
In cases provided for in the preceding section, where the verdict has been so 
received and judgment has not been rendered thereon, as provided for in said 
section, then the time of the coming in of such verdict shall be no legal ob
jection to the rendition of judgment thereon at the next term of the court in 
the county where such trial was had, but judgment shall then be rendered 
thereon; provided, there be no other good and sufficient reason why such 

a term, under the bona fide expectation and 
belief tha t it can be concluded before the day 
shall arrive when the judge is by law di
rected, but not imperatively required, to hold 
court in another county, he may remain and 
conclude tha t case, receive the verdict and 
pass judgment , even though this may hap
pen to be done on a day when regularly he 
would be opening or holding court m another 
county : State v. Knight, 19-94. 

A term of court in one county may legally 
be extended beyond the t ime at which the 
same court, by the terms fixed by statute, 
should be in session in another county. At 
least a judge may, if ho sees proper, extend 
the t e rm in one county dur ing the first three 
days in another county : Cook v. Smith, 54-636. 

Before enactment of above section the rule 
was aliter: Davis v. Fish, 1 G. Gr., 406; 
Grable o. State, 2 G. Gr., 559; Sheppard v. 
Wilson, Mor., 448. 
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judgment shall not then be rendered; then the time of the report of the ver
dict and the provisions of this section shall in all respects have a retrospective 
effect and operation. [Same, § 2.] 

The provision that the section is to be retrospective is constitutional: Tilton v. Swift, 40-78. 

ABOLITION OF OIBCUIT COURT AND RE-ORGANIZATION OP JUDICIAL DISTRICTS. 

2 3 3 . C i r c u i t c o u r t a b o l i s h e d . 21 G. A., ch. 134, § 1. On and after 
the first day of January, A. D. 1887, the circuit court of the state of Iowa 
shall be abolished. 

The office of circuit judge was abolished by the abolition of the circuit court: Crozier v. 
Lyons, 72-401. 

2 3 4 . D i s t r i c t c o u r t r e - o r g a n i z e d . 21 G. A., ch. 134, § 2. On and after 
said first day of January, A. D. 1887, the district court shall be constituted 
and organized as hereinafter set forth. 

2 3 5 . J u d i c i a l d i s t r i c t s ; n u m b e r of j u d g e s . 21 G. A., ch. 134, § 3. 
For judicial purposes the state is hereby divided into eighteen judicial districts, 
as follows: 

First. The first district shall consist of the counties of Lee and Des Moines, 
and shall have two judges. 

Second. The second district shall consist of the counties of Lucas, Monroe, 
Wapello, Jefferson, Henry, Davis, Van Buren and Appanoose, and shall have 
three judges. 

Third. The third district shall consist of the counties of Wayne, Decatur, 
Clarke, Union, Ringgold, Taylor and Adams, and shall have two judges. 

Fourth. The fourth district shall consist of the counties of Cherokee, 
O'Brien, Osceola, Lyon, Sioux, Plymouth, Woodbury, Harrison and Monona, 
and shall have three judges. 

Fifth. The fifth district shall consist of the counties of Dallas, Guthrie, 
Adair, Madison, Warren and Marion, and shall have three judges. 

Sixth. The sixth district shall consist of the counties of Jasper, Poweshiek, 
Mahaska, .Keokuk, Washington and Louisa, and shall have three judges. 

Seventh. The seventh district shall consist of the counties of Muscatine, 
Scott, Clinton and Jackson, and shall have three judges. 

Eighth. The eighth district shall consist of the counties of Johnson and 
Iowa, and shall have one judge. 

Ninth. The county of Polk shall constitute the ninth district and shall 
have three judges. 

Tenth. The tenth district shall consist of the counties of Dubuque, Dela
ware, Buchanan, Black Hawk and Grundy, and shall have three judges. 

Mcventh. The eleventh district shall consist of the counties of Marshall, 
Story, Boone, Webster, Hamilton, Hardin, Franklin and Wright, and shall have 
three judges. 

Twelfth. The twelfth district shall consist of the counties of Bremer, But
ler, Floyd, Mitchell, Worth, Cerro Gordo, Hancock and Winnebago, and shall 
have two judges. 

Thirteenth. The thirteenth district shall consist of the counties of Clayton, 
Allamakee, Fayette, Winneshiek, Howard and Chickasaw, and shall have two 
judges. 

Fourteenth. The fourteenth district shall consist of the counties of Buena 
Vista, Clay, Palo Alto, •Kossuth, Emmet, Dickinson, Humboldt and Pocahon
tas, and shall have two judges. 

Fifteenth. The fifteenth district shall consist of the counties of Pottawat
tamie, Cass, Shelby, Audubon, Montgomery, Mills, Page and Fremont, and 
shall have four judges. 
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Sixteenth. The sixteenth district shall consist of the counties of Ida, Sac, 
Calhoun, Crawford, Carroll and Green, and shall have two judges. 

Seventeenth. The seventeenth district shall consist of the counties of Tama 
and Benton, and shall have one judge. 

Eighteenth. The eighteenth district shall consist of the counties of Linn, 
Jones and Cedar, and shall have two judges. 

Excepting for the purpose of electing judges the provisions of this section 
shall not take effect until the first day of January, A. D. 1887. 

236. E l e c t i o n a n d t e r m . 21 G. A., ch. 134, § 4. The district judge 
shall be a resident of the district in which he is elected, and shall hold his of
fice for a term of four years. The first election under the provisions of this 
act shall be at the general election in the year 1886: Provided however, that 
the present acting judges of the district courts whose terms of office shall not 
have expired on or before said first day of January, 1887, shall be by virtue of 
their said office judges of the district court in and for the districts created by 
this act in which they may severally reside; and until the terms for which said 
judges were elected shall expire, only so many additional judges shall be 
chosen under the provisions of this act, as shall be required (if any) to make 
the number of judges to which such district is entitled, under the provisions 
of this act. 

237. Terms of court. 21 G. A., ch. 134, § 5; 22 G. A., ch. 37. The 
judges shall hold the district courts in the several counties of their districts at 
ail the places where district courts or circuit courts are held at the time this 
act takes effect; and grand jurors and petit jurors shall be drawn and sum
moned for the terms at all such places, according to law from the territory 
from which petit jurors have heretofore been chosen; and the district court 
shall hold not less than two terms at other places than county seats where the 
circuit court is authorized to be held, at the time this act takes effect; and the 
district court shall hear and determine all causes, including civil, probate and 
criminal within the territory over which the circuit court has heretofore had 
jurisdiction; and grand and petit jurors shall be drawn thereat, as heretofore 
provided therefor, and provided further, that transcripts of all judgments, 
decrees, and the levy of writs of attachment on real estate, mechanics' liens, 
lis 'pendens, sales of real estate, redemptions, satisfaction of judgments, me
chanics' liens, dismissal or decrees in lis pendens, together with all other mat
ters affecting titles to real estate, shall be certified by the deputy clerk at such 
places other than county seats, forthwith, to the clerk of the district court at 
the count}7" seats, who shall enter the same upon the records in his office in all 
respects as if originating and originally filed, begun or entered at the county seat 
of such counties, and pro aidedfurther, that the provisions of section one hundred 
and sixty-three of the code, [̂  208J shall be and remain in full force and effect 
under the provisions of this act. They shall hold their courts at such times, 
and in such order as shall best dispose of the business thereof, and as they 
may arrange among themselves; provided, however, there shall be held not 
less than four terms a year in each county. In case the judges of any dis
trict are unable to agree, as to the manner of holding their courts, or as to the 
counties in which they are severally to preside, they shall refer the matter to 
the chief justice of the supreme court, who shall assign said judges to such 
counties as he may determine; and the chief justice of the supreme court 
shall also have power to assign any district judge when not occupied in hold
ing court in his own district, to hold court in any other district, in the state, 
where any judge may be incapacitated from holding court, or there may arise a 
necessity therefor. But this section shall not be held to affect the right of the 
judges to interchange holding their terms of court, as now provided by law. 
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The failure of the deputy clerk to certify to seat will operate to defeat notice of the attach-
the clerk of the district court the levy of a ment which would have been imparted by a 
writ of attachment ip proceedings at a place record properly made: Benjamin v. Davis, 
where court is held other than the county 73-715. 

2 3 8 . O r d e r a s t o t i m e s a n d p l a c e s . 21 G. A., ch. 134. § 6. On or be
fore the first day of October in each odd-numbered year, the judges shall meet 
in their respective districts, and determine the times and places of holding 
their courts during the two succeeding calendar years. The plan or schedule 
thus agreed upon, or ordered by the chief justice of the supreme court, when 
they cannot agree, shall before going into effect be published as now required 
by law for similar orders of the judges of the district and circuit courts. In 
preparing said plan or schedule they shall so arrange if practicable that each 
judge shall hold at least one term of court during the year in each of the sev
eral counties of his district. The terms of the circuit court which have been 
set down or assigned for the year 1887 in the several counties of the state shall 
be held as terms of the district court, and the judges may determine anew the 
times and places for holding their courts during the year 1887. * 

2 3 9 . J u r i s d i c t i o n . 21 G. A., ch. 134, § 7. The district court when organ
ized and constituted as contemplated in this chapter shall have original and 
exclusive jurisdiction of all actions, proceedings and remedies both civil and 
criminal, except in cases where exclusive or concurrent jurisdiction is or may 
hereafter be conferred upon some other court or tribunal by the constitution 
and laws of the state, and shall have and exercise all the powers usually pos
sessed and exercised by courts of record. 

240. Powers of circuit court transferred to district court. 21 
G. A., ch. 134, § 8. All the rights, duties, powers and jurisdiction now by law 
belonging to or vested in, or exercised by the circuit court shall upon and' after 
the first day of January, 1887, be transferred to, conferred upon and exercised 
by the district court; and all causes, proceedings, and remedies of every kind 
pending or undetermined in the circuit court at said date shall stand for trial 
or other disposition in the district court as if originally brought therein. 

2 4 1 . R e c o r d s of c i r c u i t c o u r t . 21 G. A., ch. 134, § 9. Upon the aboli
tion of the circuit court, as in this act provided, the district court shall succeed 
to, and exercise full authority and jurisdiction over the records of the circuit 
court, and may enforce all judgments, decrees and orders thereof in the same 
manner and to the same extent as it may exercise like jurisdiction and au
thority over its own records, and for the purpose of the issuance of process, 
and of any and all other acts necessary to the due and efficient enforcement 
of the orders, judgments and decrees of the circuit court, the records thereof 
shall be deemed records of the district court. Transcripts and process from 
the judgments, decrees and records of the circuit court, shall be issued by the 
clerk of the district court, and under the seal of his office. 

2 4 2 . C h a n g e of v e n u e . 21 G. A., ch. 134, § 10. When a cbange of 
venue is granted on the ground of objection made to the judge, such judge 
may in his discretion, if there be a judge or judges of the same district, against 
whom there is no objection, assign the cause to such judge. Or if more than 
one, to one of them for trial. And if there be no other judge of his district 
against whom there is no objection, then he may in his discretion, send the 
cause for trial to the nearest and most convenient county of another district 
for trial before a judge of such other district; or he may procure another judge 
of another district to interchange with him for the trial of such cause. 

2 4 3 . R u l e s of p r a c t i c e . 21 G. A., ch. 134, § 11. The judges of the dis
trict court shall have power to prescribe uniform rules of practice for the gov
ernment of the district courts of the state, and to prescribe rules for making 
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np issues in vacation, and entering in vacation, judgment in default of ap
pearance or pleading. For that purpose, said judges shall meet in convention, 
in the supreme court room in the capitol at the state capital, on the first 
Wednesday in January, A. D. 1887, and at such time thereafter as may be 
designated by the chief justice on the request of a majority of the district 
judges of the state, and shall organize by selecting a president, vice-president 
and secretary from their number, and the secretary of state shall upon requisi
tion of the presiding officer supply the convention with such stationery as 
shall be deemed necessary for the dispatch of the business of the convention. 
When a majority of the convention shall have agreed upon such rules, and 
the time when they shall go into effect, the same shall be signed by the pres
ident and countersigned by the secretary of the convention, and filed with the 
secretary of state, and the secretary of state shall cause such rules to be 
printed, and when so printed he shall forward a certified copy thereof to the 
clerk of the district court in each county of the state. And the clerk shall 
immediately upon the receipt of such copy of the rules so adopted, spread the 
same upon the records of said court, and such rules shall continue in force 
until altered or amended in convention as provided in this act. 

_ 2 4 4 . S a l a r y of j u d g e s . 21 G. A., ch. 134, § 12. The salary of district 
judges elected or holding office under the provisions of the constitution of the 

state and this act, shall be two thousand five hundred dollars per year, to be 
paid from the state treasury in manner now provided by law for the payment 
of judges of the district and circuit court. 

2 4 5 . P o w e r s of c l e r k s . 21 G. A., ch. 134, § 13. On and after the first 
day of January, 1887, the clerk of the district court shall have and exercise 
within his county all the powers and jurisdiction of the court and of the judge 
thereof in the following matters: • 

First. The appointment when not contested of resident administrators, 
executors and guardians of minors and the approval of any and all bonds 
given by administrators, executors, trustees, and guardians in the discharge of 
their several trusts. 

Second. The examination and approval of all intermediate or interlocutory 
accounts or reports of administrators, executors and guardians, but such ap
proval may be disaffirmed or set aside by the court within the time and man
ner as now provided by law. 

Third. The making of all necessary orders in relation to the personal ef
fects of a deceased person as contemplated in section two thousand three hun
dred and eighty-six [§ 3590J of the code, where no objection is filed and to do 
and perform all other acts and duties which are now required by law of clerks 
of the circuit court and not inconsistent with the provisions of this act. 

2 4 6 . R e v i e w b y c o u r t . 21 G. A., ch. 134, § 14. Any person deeming 
himself aggrieved by any order made or entered by the clerk under the pow
ers herein conferred in the last preceding section may have the same reviewed 
in court at the next term thereafter upon motion, and upon such notice as the 
court may prescribe. Upon the filing of such motion the clerk shall place the 
cause or proceeding on tne docket without additional docket fee and the mat
ter shall stand for hearing on trial de novo in open court. 

2 4 7 . O r d e r s b y c l e r k . 21 G. A., ch. 134, § 15. The records, orders and 
judgments made and entered by the clerk as hereinbefore provided, and not 
i'eversed, set aside or modified by the court, shall stand and be of the same 
force, validity and effect, and shall be entitled to the same faith and credit as 
if made by the court, or by the judge thereof. 

2 4 8 . C o m p e n s a t i o n of c l e rk . 21 G. A., ch. 134, § 16. From and after 
the first day of January, 1887, the clerk of the district court in each county, 
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in addition to the compensation now provided by law shall be allowed to re
tain from fees collected by him in matters of probate and guardianship, such 
sum as may be fixed by the board of supervisors, not exceeding the sum of 
three hundred dollars per year; but such additional compensation shall in no 
case be allowed to be paid out of the county treasury. 

249. 21 G. A., ch. 134, § 17. All acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed. 

CHAPTEE 6. 

GENERAL PROVISIONS. 

250. Judges cannot pract ice. 187. No judge of any court of record 
shall practice as an attorney or counselor at law, or give advice in relation to 
any action pending, or about to be brought in any of the courts of this state. 
[E., 2674; C, '51, § 1587; 12 G. A., ch. 86, § 14.] 

2 5 1 . Process. 188. All process issued by the clerk of the court shall bear 
date the day it is issued, to be attested in the name of the clerk who issued 
the same, and be under the seal of the court. [E., §2682; G, '51, § 1592.] 

252. Proceedings publ ic . 189. All judicial proceedings must be pub
lic, unless otherwise specially provided by statute, or agreed upon by the 
parties. [E., § 2683; C, '51, § 1953.] 

To give existence to a court, its officers and While witnesses may be separated and ex-
the time and place of holding it mus t be such eluded from the place of tr ial , in t he discre-
as are prescribed by law. The te rm " open tion of the court, upon the application of a 
court " as used in the statutes is to be under- par ty , an exception arises in the case of a pa r ty 
stood as conveying the idea that the court to the action, who has t he r ight to be present 
must be in session, organized for the transac- dur ing the t r i a l : Jemmison v. Gray, 29-537. 
tion of judicial business. Hence, a tr ial be- That there m a y be a separate examinat ion 
fore a referee cannot be considered a tr ial in of witnesses, see Hubbell v. Ream, 31-289. 
open cour t : Hobart v. Hobart, 45-501. 

253 . Disqualification. 190. A judge or justice is disqualified from act
ing as such, except by mutual consent of parties, in any case wherein he is a 
party or interested, or where he is related to either party by consanguinity or 
affinity within the fourth degree, or where he has been attorney for either 
party in the action or proceeding. But this section does not prevent them 
from disposing of any preliminary matter not affecting the merits of the case. 
[E., §2685; C, '51 , §1595. 

A judgment rendered by a judge who has not appear tha t the j udgmen t has ever been 
previously been an at torney in the case is not questioned or objected to by the par ty inter-
to be deemed absolutely void, where it does ested: Floyd County v. Cheney, 57-160. 

254. Sunday . 191. ISTo court can be opened, nor any judicial business 
transacted on Sunday, except: 

1. To give instructions to a jury then deliberating on their verdict; 
2. To receive a verdict, or discharge a jury; 
3. To exercise the powers of a single magistrate in a criminal proceeding; 
4. And such other acts as are provided by law. [E., § 2686; C, '51, § 1596.] 
To avoid a judgment , regular on its face, on establishing the precise t ime of a t ransac t ion : 

the ground tha t it was rendered on Sunday, Bishop v. Carter, 29-165. 
the lact tha t it was so rendered should be Before enactment of this section a verdict 
clearly established, beyond the reasonable received, or a j udgmen t entered, on Sunday 
doubt natural ly arising from the difficulty of was void: Davis v. Fish, 1 G. Gr., 406. 

255 . W h e r e held. 192. Courts must be held at the places provided by 
law, except for the determination of actions, special proceedings, and other 



56 PUBLIC LAW. [CODE, §§ 194-196.. 

matters not requiring a jury, when they may, by consent of the parties therein, 
be held at some other place. [E., § 26*87; C., '51, § 1597.] 

A trial a t a place not within the county 
where the suit was pending, had by agree
m e n t of parties dur ing vacation, held b inding: 
O'Hagan v. O'Hagan, 14-264. 

Where it appears tha t a court was sitting at 
some place, other than the court-house, it will 
be presumed, in the absence of a showing to 
t he contrary, tha t it was a t a place properly 
provided for the purpose, if any reason ap
pears why the court-house might not be a 
proper place: State v. Shelledy, 8-477, 509. 

C , '51, 
This section mus t be construed as applying 

to courts other than those of probate, which 
are expressly authorized by § 3510 to appoint 
the t ime and place for the hearing of mat ters 
requiring notice: Casey v. Stewart, 60-160. 

But such provision as to probate courts does 
not authorize such a court to sit outside of the 
county, unless perhaps by consent of parties, 
and any order made by the court outside the 
county in which the case is pending is void: 
Capper v, Sibley, 65-754. 

C H A P T E E 7. 

OF T H E CLEKK OF T H E DISTRICT COURT. 

[Sec. 193 is in effect repealed by § 233.] 

2 5 6 . Official d u t y . 194. He shall keep his office at the county seat; shall 
attend the sessions of the district [and circuit] courts himself, or by deputy; keep 
the records, papers, and seals of both courts, and record their proceedings as 
hereinafter directed under the direction of the judges of each court respectively. 
[E.,,ij§ 343, 2664; C , '51, § 1577.] 

As the court knows its own clerk and Ms authenticated by an official seal: Finn v. Rose, 
deputy , it is not necessary tha t the signature 12-565. 
of either one of them to a ju ra t should be 

[Sec. 195 is in effect repealed by § 233.] 

2 5 7 . R e c o r d s c o n s i s t of. 196. The records of each court consist of the 
original papers constituting the causes adjudicated or pending in that court, 
and the books prescribed in the next section. [E., § 345.] 

What constitutes the record: All the 
papers of the case constitute the record, and 
the decree assumes them and their contents : 
Campbell v. Ayres, 6-339. 

W h a t d e e m e d p a r t of: An affidavit for 
publication, when hied, becomes part of the 
record: Bradley v. Jamison, 46-68, 73. 

As to supplying lost records, as, for instance, 
wr i t ten testimony, by substitution, see Loomis 
v. McKenzie, 48-416. 

Where an indictment is lost the court may, 
upon motion, substitute a copy, and proceed 
thereon as upon the original: State v. Rivers, 
58-102; Slate v. Stevisiger. 61-623. 

C o n s t r u c t i o n : It is always proper, and in 
cases where the entry is obscure or not clear 
it is necessary, to read the record entry of the 
judgment in the light of the pleadings and 
the entire record: Fowler v. Doyle, 16-534; 
May field v. Bennett, 48-194. 

Where the entry recited tha t " service of 
notice had been made u p o n " defendant, and 
the record showed a service by publication, 
held, tha t it would not be presumed that there 
was personal service: Mayfield v. Bennett, 48-
194. 

Where the proof of a judgment is involved, 
t he entire pleadings and records of the case 
are receivable in evidence: Smith v. Smith, 
22-516. 

The pleadings in the case constitute a part 
of the record, and the judgment may be es
tablished and construed with the aid of the 
light which they reflect upon it. If from an 
examination of the whole record such a con
struction may be fairly placed upon a judg
ment as to relieve it from error, the court 
should give it t h a t construction: Tyler v. 
Langworthy, 37-555. 

J u d g e ' s c a l e n d a r n o t p a r t of r e c o r d : 
The judge's calendar or docket is not a record 
of the court : Rogers v. Morton, 51-709; Truer 
v. Whitman, 56-443; Case v. Plato, 54-64. 

Where a decree was entered in vacation 
containing provisions not found in the mem
orandum on the judge 's docket, held, tha t 
such provisions would not therefore be void: 
Traer v. Whitman, 56-443. 

The judge's minutes kept by him in his 
calendar are not sufficient to make matter of 
record exceptions taken by a party to the rul
ing of the cour t : Lewis v. May, 22-599. 

The judge's calendar is not a record provided 
for by law, and the entries made therein con
sti tute the mere announcement of the judge's 
menta l conclusion, and not the court's action i 
Miller v. Wolf, 63-233; State v. Manley, 63-
344. 

The judge's minutes upon his calendar do 
not constitute a judgment . Where it w a s 
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sought, in an action on an injunction bond, to 
prove the dismissal of the action for injunc
t ion by proof of the entry on the judge's cal
endar "dismissed as per stipulation," and a 
stipulation was not shown, the evidence was 
held not sufficient: Toivle v. Leaeox, 59-42. 

The ent iy in a judge's calendar is for the 
guidance of the cleik, and such entry is evi
dence tending to show a decree was ordered: 
In re Estate of Edwards, 58-431. 

The minutes of the judge are intended as a 
direction to the clerk and are in the most gen
eral fo rm: Burroughs v. Ellis, 76-649. 

P a r . 1 . R e c o r d b o o k : This section so far 
as it requires the clerk to keep one book 
known as the record book is directory merely, 
and is not violat ed by keeping separate book tor 
foreclosure decrees. Carr v. Bosworth, 72-530. 

R e c o r d n e c e s s a r y : There can be no judg
ment until it is entered in the proper records 
of the court. I t cannot exist in the memory 
of the officers of the court or in memoranda 
entered in books not intended to preserve 
the records of j udgmen t s : Balm v. Nunn, 63-
641. 

Parol evidence is not admissible to show 
that judgment was rendered, it not being 
claimed tha t any record was ever made 
thereof : Cadicell v. Dutlaghan, 74-239. 

A judgment cannot be proven by a mem
orandum on the judge's calendar; Miller v. 
Wolf, 63-233, 

While the judge 's notes will not control or 
vary the formal judgmen t entered, yet, in t he 
absence of higher proof, they are entitled to 
their due weight as to wha t transpired or was 
done in the case: Keller v. Killion, 9-329. 

T h e b a r d o c k e t constitutes no part of t h e 
records of the court, and can only become 
a part of the record in a part icular case by 
being incorporated into or sufficiently identi
fied bv a bill of exceptions: Gilford v. Cole, 
57-272". 

So where the ent ry of the judgment was 
blank as to the amount of damages and speci
fied only the amount of costs, held, tha t it 
was valid only as to t he costs, a l though the 
judge 's calendar contained an entry directing 
the clerk to assess t he damages, and. the j u d g 
ment docket contained an entry of the judg
ment for the amoun t of damages thus as
sessed : Case v. Plato, 54-64. 

A judgmen t is valid as to costs a l though 
the amount thereof is not filled into the record:. 
Lind v. Adams, 10-398; Fraukel v. Chicago, 
B. * Q. R. Co., 70-424. 

P r e s u m p t i o n s : The records of a court , 
regular upon their face, have a large degree 
of sanctity a t tached to them, and are not to be 
lightly overcome: Wheeler v. Cox, 56-36. 

Where the record of the court states an act 
of the court, it will be presumed to have oo« 

2 5 8 . B o o k s k e p t . 197. The clerk is required to keep the following books 
for the business of the district [and circuit] courts severally: 

1. A book containing the entries of the proceedings of the court, which may 
be known as the "record book," and which is to have an index referring to 
each proceeding in each cause under the name of the parties, both plaintiff and 
defendant, and under the name of each person named in either par ty; 

2. A book containing an abstract of the judgments, having in separate and 
appropriate columns the names of the parties, the date of the judgment, the 
damages recovered, costs, the date of the issuance and return of executions, 
with the entry of satisfaction and other memoranda; which book may be 
known as the " judgment docket," and is to have an index like that required 
for the record book; 

3. A book in which to enter in detail the costs and fees in each action or 
proceeding under the title of the same, with an index like that required above, 
and which may be known as the ' 'fee book;" 

4. A book in which to enter the following matters in relation to any judg
ment under which real property is sold, entering them after the execution is 
returned — the title of the action, the date of the judgment, the amount of 
damages recovered, the total amount of costs, and the officer's return in full — 
which book may be known as the "sale book," and is to have an index like 
those required above; 

5. A book in which to make a complete record when required by law; 
6. A book to be called the "incumbrance book," in which the sheriff shall 

enter a statement of the levy of every attachment on real estate, as required 
by Par t I I I of this code; 

7. A book to be known as the " appearance docket," with an index to the 
same, in which ail actions entered in said docket shall be indexed directly in 
the name of each plaintiff; and reversely in the name of each defendant 
therein; 

8. A book in which an index of all liens in district [or circuit] courts shall 
be kept. [E., §§ 346, 3243; 9 G. A., ch. 26, §§ 1, 6.] 
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curred in open cour t : State v. Hirronemus, 
50-515. 

Where a decree recited that the cause came 
on for hearing in the presence of counsel for 
plaintiff and defendants, held, tha t it was suf
ficiently shown that there was an appearance 
by all of the defendants: Cooper v. Miller, 10-
532. 

Where it was recited in a decree tha t it was 
made upon proof read in evidence to the 
court, held, tha t it would be presumed that 
evidence to support the plea was introduced: 
Wahl v. Phillips, 15-478. 

The presumption is strong in favor of the 
veri ty and t ru th of judicial records, and they 
can only be impeached by evidence clear and 
satisfactory. Evidence that the draft of a de
cree was riled and entered in vacation is not 
sufficient wi thout a showing tha t the court 
never ordered the decree in term t ime : Parker 
v. Slaughter, 23-125. 

The presumptions of law are all in support 
of a judgment , and when it is sought to avoid 
it because rendered on Sunday, the evidence 
must clearly establish the fact in order to 
overcome the presumption of regular i ty: 
Bishop v. Carter, 29-165. 

The cancellation of a portion of the record 
of a judgment entry being shown, held, that 
the presumption would be that such cancella
tion was made at the time of the approval of 
the judgment , and was authorized, ra ther 
than that it was subsequently made without 
au thor i ty : Lutz v. Kelly, 47-307. 

Fur ther as to the record, see notes to § 224. 
I m p e a c h m e n t of r e c o r d : The record of 

the judgment must be taken as absolute 
verity. Ou appeal the supreme court will 
not consider affidavits presented to the court 
below for the purpose of impeaching- i t : Mor-
nyer v. Cooper, 35-257. 

A writ oi execution upon a judgment is as 
to third persons only secondary evidence of 
the amount due upon such judgment , the 
judgment itself being the first and best evi
dence : Parsons v. Hedges, 15-119. 

Where the record is blank as to the name of 
the party against whom judgment is rendered, 
such judgment will be reveised on appeal: 
Rigglesworth v. Reed, Mor., 19. 

C o r r e c t i o n of r e c o r d : Where the judg
ment , erroneous when entered, is corrected in 
the proper manner before the rights of third 
persons have been acquired against it, such 
correction will be valid as against such subse
quent r ights : Monroe v. West, 12-119. 

As to correction of records in general, see 
notes to §£ 222-225. 

E n t r y n u n c p r o t u n c : Courts possess 
the inherent authori ty to enter judgment nunc 
pro tunc, and lapse of t ime will not bar its ex
ercise. Such power is not taken away, nor 
the time within which it may be exercised 
affected, by the provisions of the s tatute wi th 
regard to proceedings to correct mistakes in 
the entries of the clerk. Therefore, held, 
t ha t where the judgment had in fact been ren
dered by the court, as shown by the minutes 
in the judge's calendar, but had not been en
tered up by the clerk, a motion three years 
and six months afterwards for the entry of 
judgment n une pro tune was proper: Fuller 
v. Stebbins, 49-376. 

A judgment nunc pro tunc, entered while 
an appeal from the rul ing upon a demurrer 
was pending in the supreme court, and with
out the appellee having elected to stand upon 
his demurrer , and entered without notice to 
him, held unauthorized and void: Turner v. 
First Nat. Bank, 30-191. 

Where the court has failed to make record 
entry of an essential act, such omission may 
be supplied upon motion nunc pro tunc, but 
such entries are limited to supplying omis
sions occurring through oversight or negli
gence, and cannot be made to alter or expunge 
a record: Goodrich v. Conrad, 28-298. 

Held not error, in an action on a bail bond, 
to admit in evidence the entry of the court 
ordering the bond filed nunc pro tunc, it ap
pearing tha t the bond had been in fact de
posited in the clerk's office a t and ever since 
the date upon which it was so marked as 
filed: State v. Guisenhause, 20-227; State v. 
Patterson, 23-575. 

L o s t r e c o r d s : Courts of record have in
herent power, independent of statute, to re
store judgments the records of which have 
been lost or destroyed, as fully as other rec
ords; and such power is not taken away by 
the s tatute permit t ing action to be brought on 
such judgments : Gammon v. Knudson, 46-455. 

In a proceeding to restore the record of a 
judgment which had been destroyed, held, 
that the prior existence of the record and its 
destruction were the only mat ters in issue and 
its original validity could not be inquired 
in to : Kanke v. Herrum, 48-276. 

In a proceeding to supply lost records it is 
error to make the substitution in such form as 
to bind a par ty holding under the original 
party to the proceeding without proof t h a t t h e 
record as it originally existed was such as to 
be binding upon the now p a r t y : McDonald v. 
Des Moines Valley R. Co., 61-192. 

Where an indictment is lost the court may, 
upon motion, substitute a copy, and proceed 
thereon as upon the original: State v. Rivers, 
58-102; State v. Stevisiger, 61-623. 

Evidence as to the contents of records of 
the court destroyed by fire held sufficient in a 
particular case to establish a decree of divorce 
rendered there in : In re Estate of Edwards, 
58-431. 

Where a pleading supposed to be lost is sup
plied by a copy, and afterward the original is 
found, the substitute should be, on motion, 
stricken from the files: Sweet v. Brown, 61-669. 

A f t e r t h e t a k i n g of a n a p p e a l the lower 
court may correct its record: Maxon v. Chi
cago, M. & SI. P. R. R. Co., 67-226; Mahajfy 
v. Mahaffy. 63-55. 

The power to supply lost records may be 
exercised whenever the protection of the rights 
of parties demands it. Therefore, held, tha t 
where, after the perfection of an appeal, the 
evidence in the case was lost, so that the ap
peal could not be prosecuted, the proper rem
edy was to apply to the lower court to supply 
such record by substitution, and that the loss 
of the record wTas not a ground for a new trial. 
Loomis v. McKenzie, 48-416; Steiner v. Steiner, 
49-70. 

If the record of the lower court does not 
correctly state the facts a par ty desiring to 
appeal should prosecute the correction of the 
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record there ; it cannot be changed or cor
rected on appeal: Duffees v. Sherman, 48-287. 

In a certain sense the court below retains 
jurisdiction so long as anything remains to be 
done by it. I t may order a lost record to be 
substituted, and do whatever else is proper to 
be done to enable the supreme court to review 
the alleged errors: Becker v. Becker, 50-139; 
State v. Dillard, 53-749. 

P a r . 2. J u d g m e n t d o c k e t : Where the 
judgment docket is introduced in evidence, 
without objection, to prove a judgment , it 
should be received without proof of the loss or 
destruction of the original: Moore v. MuKin-
ley, 60-637. 

Where it appeared tha t there was a mistake 
in the entry in the judgment docket, it not 
appearing whether or not there was such mis
take in the record, held, that it would be pre
sumed, in order to support other proceedings, 
tha t the judgment was correctly entered in the 
record: Preston v. Wright, 60-851. 

The judgment docket is intended to show 
merely an abstract of the judgment , and it is 
contemplated tha t it shall be made up from a 
judgment previously entered in the record 
book. Therefore, held, tha t entry of amount 
of judgment in the judgment docket did not 
supply an omission in the record: Case v. 
Plato, 54-64. 

I n d e x i n g j u d g m e n t d o c k e t : If a par ty 
is not charged with constructive notice of a 
judgment by what appears in the index book, 
he is not bound to look further, and is there
fore not bound by what appears of record; so 
held where there was a mistake in the first 
name of the party against whom judgment 
was rendered: Thomas v. Desney, 57-58. 

The entry and indexing of a judgment as 
A. B. v. C. D. etal. does not operate as notice 
to strangers of such judgment as against co-
defendants of C. D., whose names do not 
appear: Cummings v. Long, 16 -41. 

A judgment not indexed is not notice to the 
purchaser at foreclosure sale of premises upon 
which such judgment would be a hen, and the 
holder of such judgment cannot therefore re

deem in equitv from such sale: Sterling Mfg. 
Co. v. Early, 69-94. 

Even though a j udgmen t is not properly in
dexed, a sheriff's deed thereunder duly re
corded imparts notice of all prior proceedings: 
Cushing v. Edwards, 68-145. 

As to sufficiency of indexing in general to 
impart notice, see notes to § 3115. 

Notice of judgment or order: A party 
is bound to know and take notice of any judg
ment or order tha t is entered in an action to 
which he is properly made a party, whe the r 
the records of the court are read from t ime to 
t ime as required by s ta tute , or n o t : Finch v. 
Hollinger, 47-173. 

After j udgmen t a pa r ty is not bound to t ake 
notice of further proceedings: Wright v. Le-
claire, 3-231. 

E a r . 5 . C o m p l e t e r e c o r d : The provision 
of the s ta tute as to making a complete record 
in cases whei e tit le to land is involved applies 
only to cases where plaintiff on one side claims 
title, legal or equitable, and the defendant dis
putes the plaintiff's title, claiming title in h im
self or ano ther : Smith v. Cumins, 52-143. 

I n a proper case for mak ing a complete rec
ord all tha t should be recorded is the original 
notice and re turn, the pleadings and the judg
ment or decree. Depositions and mat te rs of 
evidence should not be recorded: Ibid. 

P a r . 6 . I n c u m b r a n c e b o o k : W h e r e t he 
entry of a t tachment in the incumbrance book 
is not made unt i l after the execution of a mort
gage upon the property, without actual notice 
of such a t tachment , the mortgagee acquires 
priori ty over the levy: First Ned. Bank v. Jas
per County Bank, 71-486. 

An entry by the sheriff in the incumbrance 
book of a levy of a t t achment becomes notice, 
though not indexed: Blodgett v. Huiscamp, 
64-548. 

If the lien index shows date of satisfaction 
of judgment , bu t does not show method of 
satisfaction, a purchaser is put on inquiry as 
to whether such satisfaction was by reason 
of the sale of the premises under execut ion: 
Mather v. Jenswold, 72-550. 

2 5 9 . A p p e a r a n c e d o c k e t . 198. The clerk shall enter in said appear
ance docket, each suit that shall be brought in the court, numbering them 
consecutively in the order in which they shall have been commenced, which 
number shall not be changed during the further progress of the suit. In en
tering the suits, the clerk shall set out the full name of all the parties, plaint
iffs and defendants, as contained in the petition, or as subsequently made 
parties by any pleading, proceeding, or order, and shall give the date of the 
filing of the petition. [9 G-. A., ch. 26, § 2.] 

N a m e of d e f e n d a n t : The omission of the 
name of a defendant will not affect the juris
diction of the court over such defendant, if-he 
is in fact made defendant and served with, 
notice: Toliver v. Morgan, 74-619. 

N o t i c e of filing of p l e a d i n g s : After 
completed service or voluntary appearance a 
party is deemed in court and must take notice 
of what is done therein up to the time of final 
judgment , but after judgment he is not bound 
to take notice of further proceedings: Wright 
v. Leclaire, 3-221. 

N o t i c e o f filing of m o t i o n s : Under § 4124 
a par ty mus t take notice of motions filed dur
ing the te rm. No other notice is necessary: 
Wagner v. Tiee, 36-599. 

Notice of a motion for change of venue, 
made in vacation, should be given as required 
by tha t section: Preston v. Winter, 20-264; 
Loom is v. McKenzie, 31-425. 

A motion to set aside a judgment rendered 
at a prior t e rm should not be heard wi thout 
notice to the parties interested: Keeney v. 
Lyon, 21-277. 

2 6 0 . R e t u r n , of s e r v i c e . 199. When the original notice shall be returned 
to the office of the clerk, he shall enter in said docket so much of the return, 
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thereon as to show who of the parties have been served therewith, and the 
manner and time of service. [9 G. A., ch. 26, § 3.] 

261. M e m o r a n d u m of filing. 200. The clerk shall, immediately upon 
the filing thereof, make in the appearance docket a memorandum of the date 
of the filing of all petitions, demurrers, answers, motions, or paper of any 
other description in the cause; and no pleading of any description shall be 
considered as filed in the cause, or be taken from the clerk's office until the 
said memorandum is made. [9 G. A., ch. 26, § 4.] 

F i l i n g of p l e a d i n g s : Where a pleading is The filing consists in the delivery of the 
marked filed by the clerk, but no entry of paper to the clerk and his receiving it to be 
such filing is made on the appearance docket, kept on file in his office. I t is not essential 
i t cannot be considered as having been filed: that it shall be indorsed as filed, although tha t 
Padden v. Moore, 58-703. And where the would be the better practice. The inclorse-
petition in an a t tachment proceeding was ment is simply evidence of the filing: State v. 
marked "filed " b y the clerk, but not entered Briggs, 68-416; and see State v. Patterson, 
on the appearance docket, held, tha t the -ac- 23-575. 
t ion was properly dismissed upon motion, as WThere the appearance docket contains a 
the court was bound to consider the petition memorandum of the filing of the petition, the 
as not filed: Niekson v. Bair, 59-531. fact that the clerk fails to enter the name of 

This section does not apply in. respect to the one of the parties defendant will not deprive 
filing of depositions: By ing ton v. Moore, 62- the court of jurisdiction as to such defendant, 
470. Nor to the filing of bills of exceptions: if he is properly served with notice: Toliverv. 
Hoyer v. Foster, 62-321. Nor to the filing of Morgan, 74-619 
a justice's transcript on an appeal from him R e t u r n of p a p e r s t a k e n f r o m t h e files: 
to the district court. In such cases the re tu rn A court has the power to enter an order for 
of the justice may be i-egarded filed, if depos- the re turn of papers wi thdrawn from the 
ited with the clerk, al though no entry in the records without previous notice to the par ty 
appearance docket is m a d e : Harrison v. Clif- required to re tu rn t h e m : Wisconsin 1. & N. 
ton, 74-736 R. Co. v. Given, 69-581. 

2 6 2 . M e m o r a n d u m of r u l i n g s . 201. Immediately upon the sustain
ing or overruling of any demurrer or motion; the striking out or amendment 
of any pleading; trial of the cause; rendition of the verdict; entry of judg
ment; issuing of execution, or any other act or thing done in the progress of 
the cause, the like memorandum thereof shall be made in said docket, giving 
the date thereof, and the number of the book and page of the record where 
the entry thereof shall have been made, it being intended that the appear
ance docket shall be an index from the commencement to the end of a suit. 
[9 G. A., ch. 26, § 5.] 

263. R e c o r d s of b o t h c o u r t s . 202. The district [and circuit] judges of 
any county, may, by a joint order under their hands, direct that the records 
and minutes of both courts be kept in one set of books. Eut all matters 
touching decedents' estates, wills, administrations, guardians and heirs, and 
all business relating thereto transacted in the circuit [district] court, and also 
the record of marriage licenses, shall be kept separate, in proper books pre
pared for that purpose, as heretofore. [12 G. A., ch. 86, § 10.] 

264. Report of criminal returns. 203; 22 G. A., ch. 82, § 40. The 
clerk of the district court is required to report to the secretary of state, on 
or before the first Monday in August of each year, the number of convic
tions lor all crimes and misdemeanors in that court in his county for the year 
preceding; and such report shall show the character of the offense and the 
sentence of punishment; the occupation of the convict, whether he can read 
and write, his general habits, and also the expenses of the county for criminal 
prosecutions during the year, including, but distinguishing, the compensation 
of the district [county] attorney. [E., § 349; C , '51, § 148.] 

265. Report of the clerk of the district court. 18 G. A., ch. 22, § 3. 
I t is hereby made the duty of the clerk of the district court, in preparing the 
report required by section two hundred and three of the code, [§ 264] to make 
such report for the year ending the thirtieth day of September preceding. 

[The penalty for violating this section is provided by § 515, which is a part of the same act 
as the foregoing. For further provisions as to t he report here required, see § 455.] 
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2 6 6 . N o t a c t a s a t t o r n e y . 204. The clerk, or deputy clerk of the dis
trict court is prohibited from holding the office of justice of the peace; or 
practicing, directly or indirectly, as an attorney or solicitor in the district 
[or circuit] court. [14 G. A., ch. 29.] 

[As to additional powers of clerk, see § 245.] 

C H A P T E E 8. 

OF T H E COUNTY ATTOBNEY. 

[Sections 205, 206 and 207 of the Code are repealed by § 279.] 

2 6 7 . E l e c t i o n , t e r m , h o n d . 21 G. A., ch. 73, § 1. At the general election 
in 1886, and every two years thereafter, a county attorney shall be elected in 
each county, who shall hold his office for the term of two years from the first 
Monday in January next following his election, and until his successor is elected 
and qualified, who shall before he enters upon the duties of his office execute a 
bond to the state of Iowa, with two or more sureties, in a sum of not less 
than five thousand dollars, to be approved by the board of supervisors, which 
bond shall be conditioned for the faithful performance of the duties of the 
office and the payment to the county treasurer of all moneys which shall come 
to the hands of such officer by virtue of his office. The bond shall be filed in. 
the office of the county auditor and be recorded as other official bonds. 

2 6 8 . D u t i e s . 21 G. A., ch. 73, § 2. The county attorney shall appear for 
the state and county in all cases and proceedings in the courts of his county 
to which the state or county is a party, and in the supreme court in all cases 
in which the county is a party, and shall collect and pay over to the person or 
officer entitled thereto, all money due the state or county, so far as he is able 
to collect the same; provided, that in criminal cases less than a felony elsewhere 
than in the district court it shall be his duty to appear unless otherwise en
gaged in the performance of his official duties. In every criminal case appealed 
from his county to the supreme court he shall, at least thirty days prior to the ' 
term at which the case is to be heard, prepare and deliver to the attorney-
general, a properly prepared abstract of the case. 

C o u n t y p r o s e c u t o r : The duties of the ment he might make wi th reference to t he 
office of count.y piooecutor. asex isung p n o r t o disposition thereof was binding as agains t 
the new constitution, devolved, subsequently the attorney-general, who controlled the case 
to its adoption, upon the district a t torney in the supreme cour t : State v. Fleming, 13-
therein provided for, and the office of county 443. 
prosecutor w„s theieby aoci.otieu. ula.be o. A d d i t i o n a l c o u n s e l : The district all orney 
Mo ran, 8-399. could not bind the county to pay feet, of addi-

D i s t r i c t a t t o r n e y u n d e r f o r m e r s t a t - tional counsel employed by h i m : Tatlock v. 
u t e s : It was the duty or the district a t torney Louisa County, 46-138; Foster v. Clinton 
to appear for the county, and i* was his r ight County, 51-541. 
to do so: Clark v. Luon County, 37-469; Tat- But the board of supervisors might employ 
lock v. Louisa County, 46-138. additional counsel to prosecute criminal cases: 

The district at torney was required to appear Hopkins v. Clay Ion County, 32-15. 
for the state in habeeis corpus proceedings, and The board would be bound, by a contract for 
it was provided tha t notice of such proceedings that purpose, a l though not entered upon the 
shall bo served upon him. In such cases the records. Such contract might be proven by 
district attorney was the representative of paioi evidence: Jordan v. Osceola County, 59-
the state, and, as such, might control them 388. 
vntliin the limits, of bis authori ty and d a t y : The court might , in the absence of the dis-
Miller v. Buena Vista County, 68-711. trict a t torney, appoint a special prosecutor: 

A u t h o r i t y : Tne prosecuting attorney had White v. Polk County, 17-413. 
railhoiity to follow and prosecute a case com- B a t the court could not, unless perhaps in 
i iciicer! in hib county rn any other couijtv to the absence of the district a t torney and to pre-
winch the venue might be cnauged: Slate v. vent failure of justice, bind the county for 
Cu,iOvlt"i.-s, 1 U-. Gr., 461. the payment of additional counsel for prosecu-

A case m the dtstiict court was under the tion. The county is liable to pay for additional 
control of the dibtncl attorney, and any agree- counsel only as the board of supervisors may 
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have determined such counsel to be necessary: the volunteer mili tary forces of the United 
Seatonv. Polk County, 59-626. States, held not to create a vacancy in_the 

V a c a n c y : The acceptance, by one holding former office. (But see now, § 1253, 11 9)-. 
the office of district at torney, of an office in Bryan v. Cattell, 15-538. 

2 6 9 . O p i n i o n s . 21 G. A., ch. 73, § 3. The county attorney shall, without 
compensation, give opinions and advice to the board of supervisors, and other 
civil officers of their respective counties, when requested so to do by such 
board or officers, upon all matters in which the state or county is interested 
or relating to the duty of the board or officers, in which the state or county 
may have an interest, but shall not appear before the board of supervisors in 
the trial of any cause in which the state or county is not interested, or in ap
plications to establish, vacate or alter highways. 

2 7 0 . D e p u t i e s . 21 G. A., ch. 73, § 4. The county attorney may appoint 
deputies, who shall act without any compensation from the county, to assist 
him in the discharge of his duties. With the approval of the district court he 
may procure such assistance in the trial of a person charged with the crime 
of felony as he shall deem necessary, and such assistant, upon presenting to 
the board of supervisors a certificate of the district judge before whom said 
cause was tried, certifying to the service rendered, shall be allowed a reason
able compensation therefor, to be fixed by the board of supervisors. Eut 
nothing in this section shall be construed to prevent the board of supervisors 
from employing an attorney to assist the county attorney in any cause or pro
ceeding in which the state or county is interested. 

2 7 1 . S u b s t i t u t e . 21 G. A., ch. 73, § 5. In the absence, sickness, or disa
bility of the county attorney and his deputies, the court before whom it is his 
duty to appear and in which there may be business for him to attend, may 
appoint an attorney to act as county attorney by order to be entered upon 
the minutes of the court, and he shall receive out of the compensation allowed 
to the county attorney when such appearance is before a justice of the peace, 
such sum as the board of supervisors shall determine to be reasonable for the 
services rendered, and when it is before a court of record such sum as the 

* judge shall determine to be a reasonable compensation, and while acting under 
said appointment he shall have all the authority- and be subject to ail the re
sponsibilities herein conferred on county attorneys. But in criminal cases 
less than a felony, a justice of the peace or magistrate cannot appoint an at
torney at the expense of the county or county attorney; provided, that a jus
tice of tne peace shall not appoint an attorney to act as county attorney in 
any case unless reasonable notice in writing has been given the county attor
ney that his services will be required before such justice at a time "therein 
named. 

2 7 2 . Mo o t h e r c o m p e n s a t i o n . 21 G. A., ch. 73, § 6. iYo county attor
ney shall receive any fee or reward from or on behalf of any prosecutor or 
other individual, for services m any prosecution or business to which it shall 
be his official duty to attend, nor be concerned as an attorney or covc&cil [sel] 
for a party other than for the state or county, in any civil or criminal action 
pending or arising in his county upon the same facts upon which any criminal 
action or civil action wherein the state or county was a party, has been by 
such attorney commenced or prosecuted. 

2 7 3 . R e c e i p t s fo r m o n e y s r e c e i v e d . 21 G. A., ch. 73, § 7. I t shall be 
the duty of the county attorney whenever he shall receive any money in his 
official capacity, to give the person paying the same a receipt and file a du
plicate with the county auditor. 

2 7 4 . S h a l l a t t e n d t h e g r a n d j u r y . 21 G. A., ch. 73, § 8. Whenever re
quired by the grand jury the county attorney shall attend them for the pur
pose of examining witnesses in their presence, or of giving them advice in any 
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legal matter, and to cause subpoenas or other writs of process to issue to bring 
witnesses and draw up bills of indictment, but he shall not be present with the 
grand jury when an indictment is considered and found. 

2 7 5 . V a c a n c y . 21 G. A., ch. 73, § 9. In case of vacancy in the office of 
county attorney by death, resignation or otherwise, the board of supervisors 
shall appoint a county attorney, who shall give bond and take the same oath, 
and perform the same duties as the regular county attorney and shall bold 
said office until his successor is elected and qualified. 

2 7 6 . D i s t r i c t a t t o r n e y . 21 G. A., ch. 73, § 10. Wherever the term dis
trict attorney appears in the laws of Iowa, it shall hereafter mean county 
attorney, and all laws now in force regulating the duties of district at torneys 
in criminal matters and proceedings, shall apply to county attorneys within 
their respective counties. 

2 7 7 . C o m p e n s a t i o n . 21 G. A., ch. 73, § 11. The county attorneys of 
the several counties in this state shall be allowed an annual salary to be fixed 
by the board of supervisors of their respective counties at their June meeting 
of each even-numbered year as follows: In counties of not more than five 
thousand inhabitants not to exceed five hundred dollars. In counties of over 
five thousand and under ten thousand, not exceeding six hundred dolllars. In 
counties of over ten thousand and under fifteen thousand not exceeding seven 
hundred and fifty dollars. In counties of over fifteen thousand and under 
twenty thousand, not exceeding nine hundred dollars. In counties of over 
twenty thousand and under thirty thousand, not exceeding one thousand dol
lars. In all counties of over thirty thousand not exceeding fifteen hundred 
dollars; said salary to be paid quarterly at the first meeting of the board of 
supervisors after it shall become due and in addition thereto for all fines col
lected (and school fund mortgages foreclosed) the same fees as are now allowed 
to attorneys for suits on written instruments where judgment is obtained and 
shall bo entitled to his necessary and actual expenses incurred attending the 
discharge of his duty at a place other than his place of residence and the 
county seat which shall be audited and allowed by the board of supervisors 
of the county. Population shall be determined by the last preceding national 
or state census. Providing that in no county shall the salary be less than three 
hundred [dollars] and fees as herein specified. 

2 7 8 . 21 G. A., ch. 73, § 12. The term of office of all district attorneys in 
the state shall end on the first day of January, A. I). 1887. 

2 7 9 . 21 G. A., ch. 73, § 13. Chapter 8 of title 3 and section 3775 of the 
code of 1873 together with all acts and parts of acts inconsistent herewith 
are hereby repealed. 

CHAPTER 9. 

OF ATTOKSTEYS AND COUNSELOBS. 

280. A d m i s s i o n . 20 G. A., ch. 168, § 1. The power to admit persons to 
practice as attorneys and counselors in the courts of this state, or any of 
them, is hereby vested exclusively in the supreme court. 

2 8 1 . Q u a l i f i c a t i o n . 20 G. A., ch. 168, § 2. Every applicant for such ad
mission must be at least twenty-one years of age, of good moral character, 
and an inhabitant of this state, and must have actually and in good faith pur
sued a regular course of study of the law for at least two full years, either in 
the office of a member of the bar of this state, residing therein, and in regu
lar practice, or in some reputable law school in the United States, or partly in 
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such office and partly in such law school: provided that in reckoning such pe
riod of study, the school year of any such law school consisting of not less 
than thirty-six weeks, exclusive of vacations, shall be considered equivalent to 
a full year. 

2 8 2 . E x a m i n a t i o n . 20 G. A., ch. 168, § 3. Every such applicant shall also 
be examined by the court, or by a committee of not less than three members of 
the bar, appointed by the court, as to his learning and skill in the law; and 
the court must be satisfied, before admitting to practice, that the applicant 
has actually and in good faith devoted the time hereinbefore required to the 
study of law, and possesses the requisite learning and skill therein. 

2 8 8 . G r a d u a t e s of s t a t e u n i v e r s i t y . 20 G. A., ch. 168, § 4. Such ex
amination shall be held in open court: -provided, that the graduates of the law 
department of the state university may be examined at the university, in 
Iowa City, by a committee of not less than three members of the bar, ap
pointed by the supreme court for that purpose; and on production of his di
ploma from said law department, and a certificate by such committee that 
they have examined such applicant, and are of opinion that he possesses the 
learning and skill requisite for practice of the law, any such graduate may be 
exempted by the court from any further examination. 

2 8 4 . A t t o r n e y s f r o m o t h e r s t a t e s . 20 G. A., eh. 168, § 5. Any per
son becoming a resident of this state, after having been admitted to the bar 
of any other of the United States, in which he has previously resided, may, in 
the discretion of the court, be admitted to practice in this state without exam
ination or proof of period of study as hereinbefore provided, on proof of the 
other qualifications by this act required, and on satisfactory proof that he has 
practiced law regularly for not less than one year, in the state from which he 
comes, after having been duly admitted to the bar according to the laws of 
such state. 

2 8 5 . O a t h . 20 G. A., ch. 168, § 6. All persons on being admitted to the 
bar, shall take an oath, or affirmation, to support the constitution of the 
United States and of the state of Iowa, and to faithfully discharge the duties 
of an attorney and counselor of this state, according to the best of their 
ability. 

2 8 6 . R u l e s . 20 G. A., eh. 168, § 7. The supreme court may, by general 
rules, prescribe the mode in which examinations under this act shall be con
ducted, and in which the qualifications required as to age, residence, character, 
and term of study shall be proved, and may make any further rules, not incon
sistent with this act, for the purpose of carrying out its object and intent. 

[See Rules, p§ 103-112.] 

287. Appearance by attorneys from other states. 20 G. A., ch. 168, 
§ 8. Any member of the bar of another state, actually engaged in any cause 
or matter pending in any court of this state, may be permitted by such court 
to appear m and conduct such cause or matter while retaining his residence 
in another state, without being subject to the foregoing provisions of this act. 

2 8 8 . R e p e a l i n g c l ause . 20 G. A., ch. 168, § 9. Sections 208, 209, and 
210, of the code, are hereby repealed, but nothing herein contained shall affect 
or impair the right of any person heretofore admitted to practice in any of the 
courts of this state to continue so to practice. 

2 8 9 . D u t i e s . 211. I t is the duty of an attorney and counselor: 
1. To maintain the respect due to the courts of justice and judicial officers; 
2. To counsel or maintain no other actions, proceedings, or defenses than 

those which appear to him legal and just, except the defense of a person 
charged with a public offense; 

3. To employ, for the purpose of maintaining the causes confided to him, 
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such means only as are consistent with truth, and never to seek to mislead the 
judges by any artifice or false statement of fact or law; 

4. To maintain inviolate the confidence, and, at any peril to himself, to pre
serve the secret of his client; 

5. To abstain from all offensive personalities, and to advance no fact preju
dicial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which he is charged; 

6. Not to encourage either the commencement or continuance of an action 
or proceeding from any motive of passion or interest; 

7. Never to reject, for any consideration personal to himself, the cause of the 
defenseless or the oppressed. [E., § 2704; C , '51, § 1614.] 

I. DUTIES AND LIABILITIES. 

Reta iner against opinion: While an at
torney ought not to accept a retainer in a case 
where he feels that the law is against his 
client, yet the fact that he has, under a prior 
retainer, advocated views of the law and lacts 
different from those upon which his client 
rests his cause, or has officially, as a judge or 
officer of the government, held a different 
view of the rights of the parties, will not, of 
itself, disqualify him to accept a retainer; and 
is will not constitute fraud on his part not to 
reveal to his client the fact of such prior opin
io, i: Smith v. Chicago & N.W. R. Co., 60-515. 

i 'u rchase of p r o p e r t y : An attorney who 
piocures in himself legal title to property of 
which his client is owner holds the property 
m trust for his client: Byington v. Moore, 62-
470. The same rule applies to property pur
chased by an attorne}' in the course of the 
litigation in which he is employed: Harper v. 
Perry, 28-57; Reickhoff v. Brecht, 51-633. 

Estopped by fraud or negligence: An 
attorney who obtains a judgment for his client 
which is void for want of service of notice, 
due to his own culpable negligence or fraud
ulent intention, and allows the client, in 
ignorance of the defect, to purchase property 
at execution sale under such judgment, is 
estopped as against the client from asserting 
title to the same property acquired from the 
execution defendant, even after the relation 
of attorney and client has ceased. In such 
case whatever title is acquired by the attor
ney inures to the benefit of his former client: 
Pliilhps v. Blair, 38-649. 

Conveyance to a t to rney : A conveyance 
from client to attorney will be set aside when
ever advantage has been taken of* the client 
tin on gh the influence or knowledge of the at
torney possessed by reason of their peculiar 
i ela'uons: Poison v. Young, 37-196. 

Tax title on client's property; trustee: 
An attorney who is acting as agent of the 
owner with respect to property, and has 
money in his hands derived from the property, 
buying in the property at tax sale, will be 
held to have acquired the same in trust for 
sucn owner, and cannot take and hold, as 
agauiot his principal, a tax deed, although the 
principal is negligent in reimbursing him for 
his expenses in acquiring such title, unless he 
has first made a full and fair statement to his 
principal of the account between them, and 
ot the amount necessary to reimburse him: 
Continental L. Ins. Co. v. Perry, 65-709. 

VOL. 1—5 

Attorney not held as trustee; bad. 
faith of c l ient : Good faith and fairness is 
also required of the client in his relations -with 
the attorney, and an attempt of the former to 
defraud the latter will authorize the latter to 
sever the relation and act for the protection of 
his own interests: Eekrote v. Myers, 41-324. 

Where the attorney, having procured a 
decree of foreclosure for his client, and de
manded the payment of his fees and advances 
without avail, bought in at tax sale the prop
erty covered by the decree and notified his 
client of that fact, still urging payment, which 
was not made, held, that a tax deed, subse
quently taken by him in pursuance of the sale, 
could not be set aside seven years afterward at 
the suit of the client: Ibid. 

The fact that an attorney retains in his pos
session papers relating to a transaction affect-
i*i;> land, under a claim of a lien on such 
papers for services, does not continue his rela
tion as attorney of the owner in such sense as 
to defeat a tax title acquired thereon by him 
after the performance of his duties with ref
erence to the matter is entirely completed: 
Baker v. Davis, 35-184. 

Where the attorney, after in vain request
ing payment of his fees by his client, by con
sent of the client caused propert}' to be sold 
under his client's judgment, and bought the 
same at the sale, held, that such purchase was 
not fraudulent: Page v. Stubbs, 39-537. 

L iab i l i ty for in te res t a n d r e n t s ; de
m a n d : An attorney is not ordinarily liable 
lor interest on money collected by him until 
demand therefor is made; nor is he liable for 
rent of property bought in by him in his own 
name at execution sale under a judgment in 
behalf of his client, where such purchase is 
not in fraud of his client's rights: Johnson v. 
Semple, 3i-49. 

But the Gomraencement of suit to recover 
money in the attorney's hands constitutes suf
ficient demand to authorize the allowance of 
interest from that time: Hollenbeck v. Stan-
berry, 38-325. 

The attorney is not liable for interest on 
money if kept on hand for his client or depos
ited in bank to the client's credit, but if used 
by the attorney he is liable for interest: Mans
field v. Wilkerson, 26-482. 

I m p r o p e r conduc t : A court should never 
hesitate to stop counsel in attempts to drag 
improper matters before a jury, and should 
visit merited punishment when such unpro
fessional conduct is indulged in. But it does 
not follow that in such cases a verdict will not 
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stand. To require setting aside of the verdict 
prejudice must be shown: Hammond v. Sioux 
City & P. R. Co., 49-450. 

Where an attorney, in an excited manner , 
directly contradicted the statements of the 
court in ruling upon an objection to evidence, 
alleging that the facts upon which such rul
ing was based, as stated by the court, were not 
t rue, held, that he was guilty of contempt : 
Russell v. French, 67-102. 

An attorney who has acted for defendant in 
a preliminary examination cannot afterwards 
act for the state in a prosecution against the 
same defendant for a crime substantially the 
same though not identical wi th that for which 
he was first examined. Attorneys are not 
bound to serve those who will not compensate 
them, and may withdraw from the service of 
such, but they cannot fake employment on the 
other side: State, v. Halstead, 73-376. 

H o t l i a b l e for e x e r c i s e of d i s c r e t i o n : 
Where an attorney was employed wi th the 
understanding that he was to use his best 
judgment as to the steps necessary to be taken 
in the case, held, tha t he was not liable in an 
action for damages, in view of the care taken 
in the particular case: Bennett v. Phillips, 
57-174. 

L i a b i l i t y for t r e s p a s s : An attorney can
not bo held liable for the wrongful seizure of 
property in the suit in which he acts, unless 
his acts or directions are shown to have in 
some way caused the seizure: Rice v. Melendy, 
41-395. 

An attorney who simply obeys the instruc
tions of his client in directing the seizure of 
property under a t tachment is not liable there
for. I t is immaterial tha t he has neither be
lief nor suspicion as to the ownership of the 
property and seeks no information wi th re
spect thereto: Dawson v. Buford, 70-127. 

W o t j o i n t l y l i a b l e w i t h c l i e n t : An at
torney who has acted as a mere agent for his 
client should not be made a party to a suit 
against his client in regard to acts so done, un
less he is charged with f raud: Lyon v. Tevis, 
8-79. 

If the attorney is thus improperly made a 
par ty defendant, he is entitled to be dismissed 
•with costs: Paionv. Lancaster, 38-494. 

II . COMPENSATION. 

Evidence as to value of services: In an 
action to recover the value of professional serv-
i les, evidence as to the success at tending the 
rendition of sucli services is admissible: Berry 
v. Davis, 34-594. 

Under the general custom of the profession, 
the values in controversy control charges for 
services. Therefore, in an action by an at
torney to recover for services rendered, held 
error to instruct the ju ry tha t the magni tude 
of the controversy and the great value of the 
propel ty involved should not be considered in 
determining the amount of recovery: Smith v. 
Chicago & N. W. R. Co., 60-515. * 

Contract for services in another state: 
Where an attorney is employed in this state to 
render services in another state, the ra te of 
compensation is to be determined according to 
the value of the services at the place -where 
the contract is m a d e : Stanberry v. Dickerson, 
35-493. 

Contract for excessive fees: Nothing but 
the best of reasons will justify an at torney ir? 
exacting from his client, after the work is par
tially completed, an agreement to pay more 
than an ordinary fee under a threat of with
drawing from the case if such agreement is 
not made : Bolton v. Daily, 48-348. 

A d d i t i o n a l a t t o r n e y : Where an attorney 
contracted to prosecute the case for a given 
sum, and afterwards turned the case over to 
another attorney, stating to the client that he 
had taken the second attorney into the case 
wi th him, held, tha t in the absence of any 
other knowledge on the part of the client as to 
the relation of the second attorney to the case, 
the latter could not recover more than the con-
t iac t price: Ennis v. Hultz, 46-76. 

Where the client employs an attorney and 
authorizes him to employ such legal assistance 
as he may require, any attorney employed by 
him reasonably necessary in the prosecution 
of the case may recover compensation from 
the client: Clyde v. Peavy. 14.-4". 

I m p l i e d c o n t r a c t : Where an attorney was 
employed by one of several defendants, and 
rendered services in the case for all, with the 
knowledge and implied consent of the others, 
held, tha t a recovery for services rendered 
might be had by such attorney as against all 
the defendants, al though by contract between 
them, not known to the attorney, the one em
ploying him was to bear the entire expense ol 
attorney fees: McC'rary v. Ruddick. 33-521. 

S u r e t y n o t l i a b l e t o p r i n c i p a l ' s a t t o r 
n e y : One who is a party to an action and in
terested in the result, as a surety in an action 
to which his principal is party, will not, for 
that reason alone, be liable for the compensa
tion of an at torney rendering services for the 
principal, but his liability must be proven by 
evidence of retainer or recognition as attorne3_ 

of the par ty sought to be charged: Turner v. 
Myers, 23-391. 

Liability of husband for fee of wife's 
attorney in divorce suit; necessaries: 
The husband is liable for services rendered by 
attorney for the wife for establishing the inno
cence of the lat ter on a charge ol aduitery 
rnade by the husband in an action for divorce. 
Such services are deemed necessaries: Porter v. 
Briggs, 38-166. And the allowance of suit 
money to the wife in the divorce proceeding 
will not preclude the recovery of additional 
compensation from the husband: Clyde v. 
Peavy, 74-47. 

But the nusDand is not liable for wife's at
torneys' fees in a suit brought by the wife for 
divorce where it is not shown that such serv
ices come within the scope of necessaries: 
Johnson v. Williams, 3 G. Gr., 97. 

III . CONTINGENT F E E ; CHAMPERTY. 

G o o d f a i t h : If the attorney visits the client 
for the purpose of entering into a contract of 
employment, it is his duty, before making the 
contract, to distinctly and clearly advise the 
client as to all the facts and circumstances 
within his knowledge relating to the case. 
So held in regard to the contract for a share 
of the amount to be recovered as a contingent 
fee: Ryan v. Ashton, 42-365. 

C o n s t r u c t i o n : A construction of a con
tract between at torney and client which 
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would operate to prevent the client from set
tling his suit will not be favored by the 
courts: El!wood v. Wilson, 21-523. 

Champer ty and main tenance : There 
being no statute in this state against cham
perty or maintenance, and there being- no 
necessity for enforcing the English doctrine 
on the subject, that doctrine is not deemed in 
force here: Wright v. Meek. 3 G. Gr., 472. 

Contingent fee; against public policy: 
A contract by -which the attorney was to re
ceive a per cent, of the amount recovered by 
the client in the suit or on settlement, the at
torney to advance costs and expenses, to be 
paid out of the recovery, and the client agree
ing not to settle without the attorney's con
sent, held void as against public policy. Pre
ceding case doubted: Boardman v. Thompson, 
25-487. See, also, Hyatt v. Burlington, C. R. 
& N. R. Co., 68-662. 

Contract of attorney to hold client 
ha rmless : A contract between attorney and 
client, that the former will hold the latter 
harmless from any judgment to be recovered 
against him provided he will appeal the case, 
is against public policy and void: Adye v. 
Hanna, 47-264. 

Contracts no t champer tous : A mere 
contract for a contingent fee, without stipula
tion against settlement by client or ior ad
vancement of costs by attorney, is valid: 
McDonald v. Chicago & N. W. R. Co., 29-130; 
Winslow v. Central Iowa R. Co., 71-197. 

The assignment of a note or open account 
and action thereon is not champertous, al
though the assignee gives, as the only consid
eration therefor, his obligation to pay the net 

proceeds of the action to the assignor: Knad-
ler v. Sharp, 36-232. 

An agreement by a mortgagee, in considera
tion of his release from a note upon which he 
was surety and the repayment to him of 
money paid on the note, that he would fore
close a mortgage held by him as such surety, 
and procure the execution of the sheriff's deed 
to tl >e payee of the note, held not champertous: 
Cooley v. Osborne, 50-526. 

E x p e n s e ; share of r ecove ry : The more 
agreement for a contingent fee is not cham
pertous. To constitute champerty the agree
ment on the part of the champertor mu^t be 
to carry on the suit at hit, own expense, as 
well as for a share of the recovery: Jewel v. 
Neidy, 61-299. 

Neither is it champertous rW a person wiio 
is a party in interebt, and not an officious 
promoter of another's strife, to agree to bear 
the expenses of litigation; and an attorney 
agreeing to carry on the litigation for a pro
portion of the recovery, knowing that the 
costs are thus to bo paid bv a party in inter
est, is not guilty of champerty: Ibid. 

Champer ty no t a defense: The fact that 
an action is being- prosecuted undor a cham
pertous contract cannot be set up as a defense 
therein: Allison v. Chicago &N. W. B. Co., 
42-274; Small v. Chicago, R. I. & P. R. Co.. 
55-582. 

The defense that a contract by which a 
cause of action is assigned is champertous can 
be only pleaded in an action between the par
ties to such contract, and if not pleaded 
therein the contract can be enforced ao valid 
between them: Vimoni v. Chicago & N. W, 
R. Co., 69-296. 

2 9 0 . D i s b a r m e n t . 212. An attorney and counselor who is guilty of 
deceit or collusion, or consents thereto, with intent to deceive a court, or 
judge, or a party to an action or proceeding, is liable to be disbarred, and 
shall forfeit to the injured party treble damages, to be recovered in a civil 
action. [E., § 2705; (X, '51, § 1615.J 

The office of an attorney is one of great con
fidence, and it ought to be one of the strictest 
integrity. Certain facts held sufficient to jus
tify the suspension of an attorney for fraud 

and deceit towards his clients: Slemmer v, 
Wright, 54-164. 

See §g 295, 296, and notes. 

2 9 1 . P o w e r ; a u t h o r i t y . 213. An attorney and counselor has power: 
1. To execute m the name of his client a bond, or other written instrument, 

necessary and proper for the prosecution of an action or proceeding- about to 
be or already commenced; or for the piosecution or defense of^any right 
growing out of an action, proceeding, or final judgment rendered therein; 

2. To bind his client to any agreement, in respect to any proceeding within 
the scope of his proper duties and powers; but no evidence of any such agree
ment is reeeivable except the statement of the attorney himself, his written 
agreement signed and tiled with the clerk, or an entry thereof upon the rec
ords of the court; 

3. To receive money claimed by his client in an action or proceeding dur
ing the pendency thereof, or afterwards, unless he has been previously dis
charged by his client, and upon payment thereof, and not 'otherwise, to 
discharge the claim or acknowledge satisfaction of the iudarment, [E., ^ 2706; 
C , '51, § 1616.] 

A u t h o r i t y to sign b o n d : Where the peal it would be presumed that :t appeared to 
lo\. ei court upheld an attachment bond signed the lower court that the attorney had bach 
by the attorney for his client, held, that on ap- authority, m tho abtenee of any showing to 
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ihe contrary: Goddard v. Cunningham, 6-
100. 

Affidavits, verifications of p lead ings , 
fete: An attorney may make affidavit on an 
application of his client for a change of venue: 
State v. Mooney, 10-506; or for continuance: 
Widner v. Hunt, 4-355. 

The attorney may verify a petition where he 
shows a knowledge of the facts: Chittenden v. 
Hobbs, 9-417; Bates v. Robinson, 8-318. 

But if the knowledge of the attorney is not 
shown the verification is insufficient: Clutev. 
Hazleton, 51-355. 

Professional s ta tement : Where the pro
fessional statement of an attorney is received 
it is to be regarded as an affidavit: Rice v. 
Griffith, 9-539. 

Witness for h is c l ient : An attorney is a 
competent witness for his client: Walsh v. 
Murphy, 2 G. Gr., 227. 

But no attorney having a just conception of 
his true and prop«r position will willingly 
unite the character of counsel and witness in 
the same case: Alger v. Merritt, 16-121. 

As to privileged communications between 
attorney and client, see S* 4893. 

Before br ing ing su i t : An attorney may 
be employed in contemplation of a suit to be 
brought, and his client will be bound by his 
stipulations with reference thereto, to the same 
extent as if such [stipulations had been made 
after the bringing ot suit: Hefferman v. Burt, 
7-320. 

E m p l o y m e n t of ano ther a t t o rney : An 
attorney intrusted with the business of his 
principal has no authority to employ another 
attorney to represent his principal, and the 
latter will not bo liaole for costs incurred by 
the attorney thus employed: Antrobus v. 
Sherman, 65-230. 

But where by reason of reliance on an 
agreement with such second attorney the ad
verse attorney was not present when the ease 
was called, and a judgment was recovered by 
default, held, there was sufficient surprise to 
warrant a new trial: Chicago <& N. W. R. Co. 
v. Gillett, 38-434. 

When an attorney for any cause is unable 
to give attention to the business of his client 
whitli has bec-ii i-masted to him. ho may 
lawfully place it in the hands of other at
torneys, and his client will not be chargeable 
with negligence in regard to the case if 
the counsel thuo selected acts with ordinary 
prudence in attempting to appear at the 
proper time: First National Bank v. Harwich, 
74-227. 

Contract t o t a r n over business : An 
attorney to whom notes have been intrusted 
for collection has no authority to turn them 
over to another for that purpose, and a con
tract to do so is illegal, so that damage;, can
not be recovered for its breach: Smalley v. 
G) eene, 52-241. 

St ipula t ions of a t to rney : Stipulations 
made m open court by an attorney of record 
in the case, and while the case is pending, if 
free from fraud and mistake and clearly estab
lished, will bo enforced by the court: Lock-
wood v. Black Hawk County, 34-235. 

It is competent tor attorneys to agiee for an 
extension of time for filing a bill of exceptions, 
and when such agreement is reduced to writ

ing and filed it becomes a part of the record 
ifi the case without being embodied in a bill 
of exceptions: State ex rel. v. Chamberlin, 
74-366. 

G r a n t i n g ex tens ion : Where the attorney 
was directed to "secure or collect" the claim, 
held, that he had authority to extend the 
time of payment on receiving additional se
curity : Crawford v. Nolan. 70-97. 

Agreemen t for j u d g m e n t a n d s t a y : An 
attorney appearing for a party may make an 
agreement in writing for judgment and an 
extension of time of payment: Potter v. Par
sons, 14-286. 

Compromise : An attorney cannot, with
out express authority, make a compromise 
which will operate injuriously upon his client : 
De Louis v. Meek, 2 G. Gr., 55; Powell v. 
Spaulding, 3 G. Gr., 443. 

Where an attorney, retained in an action to 
recover possession of real property, entered 
into a contract that his client should pay de
fendant a specified sum, whereupon defendant 
should surrender possession, held, that such 
agreement was not binding upon the client 
and that he could recover without payment 
of the sum stipulated: Stuck v. Reese, 15-122. 

When an attorney has, in good faith, com
promised the suit and consents to judgment 
against his cliem, the latter cannot, after
ward, in an action in another state on such 
judgment, defend on the ground of want of 
authority in the attorney to make the com
promise: Crawford v. While, 17-560. 

Agreemen t of cl ient not t o compro 
mise : A construction ol a contract between 
an attorney and client which would prevent 
settlement of the suit by the client will not 
be favored by the courts -. Ellwood v. Wilson, 
21-523. 

Agreemen t as to j u d g m e n t : An attor
ney cannot consent to a judgment against his 
client or waive any cause ot defense in the 
case; neither can he settle or compromise it 
without special authority; but he is, by his 
general employment, authorized to do all acta 
necessary or incidental to the prosecution or 
defense which pertain to the remedy pursued. 
The choice of proceedings, the manner of trial 
and the like are all in the sphere of his gen-
ei'ai authority, and as to these matters his 
client is bound by his action. Therefore, held, 
that the attorney, representing his client in 
two suits involving substantially the same 
questions might bind his client by an agree
ment that the judgment resulting in the trial 
of one of the cases should determine the kind 
of judgment to be entered in the other: Ohl-
quest v. Far-well, 71-231. 

Agreement t o convey l a n d : An agree
ment by attorney for plaintiff in an action of 
right, for conveyance of a portion of the 
premises, held not binding on the client: 
JRaijburnv. Kuhl, 10-92. 

On appeal : An attorney retained to attend 
to a suit in a particular court is not thereby 
authorized without lurther authority to appeal 
the case, and cannot recover, under such cir
cumstances, for services rendered in the ap
pellate court: Hopkins v. Mallard,, 1 G. Gr., 
117. 

Agreemen t of r ecord : A nunc pro tuna 
record of an agreement by an attorney made 
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a year after the agreement was entered into, 
and upon affi lavits, after a dispute had arisen 
with reference to the agreement, held not 
sufficient: Hiller v, Landis, 44-223. 

Where a new trial was asked on the ground 
of JIB agreement of the opposite at torney tha t 
the cause should not be tried that week, held, 
tha t as the agieement was denied by the at
torney and did not appear to have been made 
of record and signed by the attorney, or made 
in open com u and etitexod of record, the mo
tion could not bo gran ted : Barnes v. Ennenqa, 
53-497. 

Agreement of attorney for the state in a 
criminal prosecution that judgment be ar
rested until a future time, held invalid, because 
not in writing and recorded: State v. Stewart, 
74-336. 

The facts appearing from an affidavit of the 
at torney of a party, held sufficient to establish 
implied consent to the determination of a 
cause in vacation under $ 339: Myers v. Funk, 
51-92. 

While the client might bind himself by a 
stipulation in the case, his affidavit is not re
ceivable as evidence of an agreement by his 
attorney binding him: Sapp v. Aiken, 68-699 

An agreement of the attorney that a case 
should be presented to the supreme court upon 
an abstract, waiving a transcript of the evi
dence, cannot be enforced, if denied, unless in 
wri t ing or of record: Preston v. Hale, 65-409. 

F r a u d of a t t o r n e y : An attorney, when 
acting in court procedure for his client, acts in 
his stead, and a judgment recovered may be 
set aside for fraudulent representations made 
by the at torney in procuring it, when such 
representations would have been a ground for 
setting it aside if made by the party himself: 
I)e Louis v. Meek, 2 G. Gr., 55. 

The malfeasance of an attorney in accepting 
a retainer for one party, after having pre
viously been employed by the other, the fact 
being known to the first client from the tune 
of the wrongful act, will not cots t i tu te fraud, 
vitiating the judgment recovered for the sec
ond client against the first: Humphrey v. Dar
lington, 15-207. 

N e g l i g e n c e of a t t o r n e y : The law regards 
the negligence ot an attoriicy as the client's 
own neglect, and will give no rebel fro-.r the 
consequences thereof: Jones o. Leech, 46-186. 

Negligence of the clerk of the attorney, in 
filing pleadings, must be imnuted to the client 
himself: Hay-ward v. Goldsbury, 63-438. 

The negligence of the attorney is imputed to 
the client, when it is bought to set aside de
fault where verdicts or judgments binding 
upon the parties have been entered, but not 
where the action has merely been dismissed 
for want of prosecution: Buington v. Quincy, 
61-480. 

M i s t a k e of a t t o r n e y : While the law ex
acts of attorneys diligence in their business, 
and will not relieve against their negligence, 

yet relief may be granted where mistake has 
occurred wi thout fault. Attorneys are not re
quired to be diligent and carerul beyond the 
capacities of human n a t u r e : Buena Vista 
County v Iowa Falls & S. C. R. Co., 49-657. 

C o l l e c t i o n of c la im, o r j u d g m e n t : The 
author i ty ol an a t torney wi th respect to a 
claim does not te rmina te wi th the rendit ion 
of judgment , but he may control t he judg
ment until its collection: Death v. Bank of 
Pitlsbuig, 1-382; and he has author i ty to re
ceive payment and enter satisfaction of t he 
j u d g m e n t : McCarver v. Nealey, 1 G. Gr., 360. 

As the at torney has t he author i ty to receive 
money claimed in the action, he may receive 
it from any person from whoni it m a y be col
lected in the action, or who, for the protection 
of any interest of bis own, has the r ight to pay 
it. Therefore held, t ha t an a t torney prose
cut ing an action to foreclose a mor tgage migh t 
accept from a junior mortgagee who was a 
par ty to the suit the money necessary to en
title the junior mortgagee to an assignment of 
the mortgage under § 4559, with the agree
ment tha t the action should afterwards be 
prosecuted foi the interest of the junior mort
gagee : Harbach v. Colvin, 73-638. 

May receive money only in payment: 
A n attorney has no au thor i ty to receive any
th ing but money in payment of a claim left 
wi th him for collection, unless specially so 
authorized: Drain v. Doggett, 41-682; McCar
ver v. Nealey, 1 G. Gr., 360. But if t h e at tor
ney accepts a check in payment and realizes 
the money thereon the client is bound : Har
bach v. Colvin, 73-638. 

H e cannot wi thout special power accept as 
payment a less amount t h a n the whole sum 
due, and such special authori ty must be estab
lished in the same way tha t the author i ty of 
other agents must be shown, and not by the 
attorney'» declarat ions: Bigler v. Tot/, 88-687. 

A c t i o n b y a t t o r n e y i n h i s o w n n a m e : 
I t seems tha t it is not unusual nor improper 
for an at torney to whom a claim has been sent 
for collection to bring action thereon in his 
own name : Seevers v. Hamilton, 6-199. 

S e c o v e r y b a c k of m o n e y p a i d o v e r : In 
such a caie, the money collected on t1 <= j'ldjr-
meut thus recovered having been paid to the 
client, held, tha t the at torney could not re
cover back from the client the amount thus 
paid over, upon being compelled to refund the 
sum collected on account of irrogulai dies in 
the proceeding in which the jadg-iient was 
recovered, unless he could pin, t>.e cl j u t in, 
sialic quo as to the original claim : lbl/. 

R a t i f i c a t i o n : Unauthorized acts of an i t -
torney m the name of his client may be I sti
fled by the client, wiio cannut retain tne bene
fits oi an unauthor ized act and repudiate the 
portions of the transaction which are inju
rious to h im: Brown v. Kiene, 72-342. 

As to unauthorized appearance, see notes to 
nex t section. 

2 9 2 . P r o o f of au thor i ty . 2M. The court may, on motion, for either 
party and on the showing of reasonable grounds therefor, require the attorney 
for the adverse party, or for any one of the several adverse parties, to produce, 
or prove by his own oath or otherwise, the authority under which he appears, 
and, until lie does so, may stay all pioceedings by him on behalf of the par 
ties for whom, he assumes to appear. [E., § 2707; C , '51, § 1617.] 
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W a n t of a u t h o r i t y , h o w r a i s e d : Ab
sence of authority on the part of plaintiff's 
a t torney to bring a suit may be a ground for 
dismissing it, or, if the attorney wants t ime in 
order to make a showing of authority, for con
t inuance, but it cannot be taken advantage of 
as a ground to defeat recovery: Savary v. 
Savory, 3-271. 

The showing to require an attorney to prove 
his authori ty, held insufficient in a particular 
case: Savory v. Savery. 8-217. 

A judgment by default entered against a 
defendant upon an appearance for him by at
torney, which is made without authority and 
by mistake, should be set aside: Pice v. Grif
fith, 9-539. 

Where a demurrer is filed without authori ty 
and a valid appearance is afterward made, a 
new demurrer inav be filed: Winterstien v. 
Walker, 10-108. 

A u t h o r i t y ; ev iden .ee of: Authority to 
appear, held sufficiently established by the 
at torney's own testimony and a written re
ceipt signed by the par ty for whom appear
ance was made, acknowledging receipt, of 
money collected by the litigation, al though 
the party himself testified tha t no such au
thority was given: Fills v. White, 61-644. 

Where the statement of the attorney in 
showing his authority discloses the fact that 
he is acting on written authority, he may prop
erly oe required to produce i t : Stale ex rel. v. 
Tiiginaun, 6-496. 

A'i affidavit of an attorney, that he ap
peared in the lower court for defendant, cau-
not be received on appeal to show that the 
lower court had j urisdiction: Stout v. Foriner, 
7-183. 

N o t i c e t o a t t o r n e y : Knowledge of the 
at torney is, in genera!, considered notice to the 
client: De Louis v. Meek, 2 G. Gr., 55. 

S e r v i c e u p o n a t t o r n e y : In ordinary ac
tions service upon an attorney is not sufficient 
to give a court jurisdiction: Death v. Bank of 
Pittsburg, 1-382. 

Under the English chancery practice, where 
the judgment plaintilf was a non-resident, 
service in an action in equity to enjoin the 
collection of the judgment might be made 
upon a resident attorney having charge of 
such collection; but under our procedure such 
a n action might be brought to enjoin the sher
iff from It-vying execution under the judg
men t : Ibid. 

Appearance of authorized attorney 
cures a.iy delect by reason of want of author
ity in such attorney to accept service of the 
not ice: Fanning v. Minnesota R. Co., 37-
o*y. 

.Defense s h o u l d b e s h o w n : A par ty 
seeking to have a judgment set aside on the 
ground that it was rendered on appearance by 
an attorney without auihoi i ty should allege 
and show a defense to the claim: Russell v. 
Potlaioailamie County, 28-256. 

A u t h o r i t y n o t q u e s t i o n e d o n a p p e a l : 
Whore the leeoi d, without setting out tiie evi
dence, shows that the lower court was satisfied 
by affidavit of tiie authori ty of the attorney 
to appear, the ruling will not be disturbed oa 
appeal : Iluslon r. Slrl:iyha,r,i, 21-36. 

The authori ty of the attorney cannot be 
first questioned by his client on appeal, when 

he has acquiesced in his action in the court 
below: Hefferman v. Burt, 7-320. 

P r e s u m p t i o n a s t o a t t o r n e y ' s a u t h o r 
i t y : A regular attorney has authori ty to bring 
a suit and continue it to its final determination. 
He cannot be called upon to prove his author
ity, but the want of it must be shown by the 
objecting pa r ty : State v. Carothers, 1G. Gr., 
464. 

Where the record shows appearance by at
torney, a par ty at tacking the judgment , on 
the ground of wan t of authori ty of the attor
ney to appear, must overcome such presump
tion : Potter v. Parsons, 14-286; and must do 
so by clear and satisfactory evidence: Wheeler 
v. Cox, 56-36; Russell v. Pottawattamie 
County, 29-256. 

Although the at torney cannot, without 
special authori ty, admit service of jurisdic
tional process tipon his client, yet it will be 
presumed in all collateral attacks, and perhaps 
on appeal or wri t of error, tha t a regular at
torney who appeared for a defendant, though 
not served, had authori ty to do so: Harshey 
v. Blcelmarr, 20-161. 

The appearance of an attorney for a par ty 
is prima facie evidence of authority, and, be
fore his act can be avoided, injury resulting 
from the unauthorized appearance must be 
shov n : Piggott v. Addicks, 3 G. Gr., 427. 

Where the record recites an acceptance of 
service by attorney, it will be presumed, in 
favor of the judgment , tha t authority to ac
cept service existed, or that some other form 
of service was shown: Prince v. Griffin, 
16-552. 

The fact of appearance by attorney being 
established, it is for the I arty insisting tha t 
the appearance was unauthorized and the 
judgment void to show that fact: Bond v. 
Epley, 48-600. 

A b s e n c e o f a u t h o r i t y ; f o r e i g n j u d g 
m e n t : The defendant in an action upon a 
foreign judgment may deny the authority of 
the attorney who appeared for h i m : Balt-
zell v. Nosier. 1-589; Harshey v. Blaelanarr, 
20-161. 

When want of authori ty of attorney to 
enter appearance is made the ground of an 
equitable defense in an action on a foreign 
judgment , it should be alleged also tha t de
fendant is not indebted to plaintiff on the 
claim on which the judgment was based: 
Crawford v. While, 17-580. 

In a suit on a foreign judgment the fact 
tha t the at torneys who appeared for defend
an t were not authorized to do so is immaterial , 
if it appears tha t defendant was duly served 
wi th notice, and would have been concluded 
without an appearance: Woodward v. Wil-
lard, 33-542. 

In action on domestic judgments: In 
case of a domestic judgment rendered upon 
an unauthorized appearance and without serv
ice, the party against whom the judgment is 
thus improperly rendered is entitled to relief 
if the judgment is unjust, and relief is sought 
by bill or motion, without laches; but the 
party must promptly disavow the action of 
the at torney upon receiving knowledge 
thereof: Harshey v. Blackrnarr, 20-161. 

A judgment rendered wi thout service of 
notice and upon appearance by attorney with-
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exceeded his au thor i ty : Harshey v. Blaek-
marr, 20-161. 

R a t i f i c a t i o n : A party claiming the benefit 
of a plea pu t in by an at torney cannot deny 
the author i ty of such at torney to act in t he 
case: Oltrogge v. Sehuite, 51-279. 

Where an a t torney accepted par t paymen t 
in full satisfaction of a j udgmen t procured 
for his client, and no further steps were t aken 
for the enforcement of said j udgmen t for 
eleven years, held, t ha t it would be inferred 
tha t the a t torney had authori ty to make such 
sett lement or t ha t t he client was informed of 
his action, if wi thou t author i ty , and had by 
long silence ratified i t : Ried v. Dickinson, 
37-56. 

The client, hav ing ratified the act of the at 
torney appearing for h im by paying h im for 
his services, is bound by the j u d g m e n t : Ryan 
v. Doyle, 31-53. 

out authori ty is void: Macomber v. Peck, 39-
351. 

If an at torney is in fact not authorized to 
appear for a party, the latter may be relieved 
against the judgment by direct action in 
equity to set it aside: Bryant v. Williams, 
21-329. 

A junior lienholder may, for the purpose of 
establishing his right to redeem from the fore
closure under a senior mortgage, show tha t 
an agent or attorney who entered appearance 
for him, or accepted service, did so wi thout 
authori ty , and this may be shown as against 
third persons purchasing at the sale: New-
comb v. Dewey, 27-381. 

A t t o r n e y ' e x c e e d i n g a u t h o r i t y : The 
r ight to contest a judgment , on account of 
wan t of authori ty of the at torney appearing 
for a defendant not served, exists only when 
the want of authori ty is total, and not where 
an attorney, regularly employed, has merely 

2 9 3 . L i s n . 215. An attornej^ has a lien for a general balance of compen
sation upon: 

1. Any papers belonging to his client, which have come into his hands in the 
course of his professional employment; 

2. Money in his hands belonging to his client; 
3. Money due his client in the hands of the adverse party, or attorney of 

such party, in an action or proceeding in which the attorney claiming the 
lien was employed, from the time of giving notice in writing to such adverse 
party, or attorney of such party, if the money is in the possession or under 
the control of such attorney, which notice shall state the amount claimed, 
and, in general terms, for what services. 

4. After judgment in any court of record, such notice may be given and 
the lien made effective against the judgment debtor, by entering the same in 
the judgment docket opposite the entry of the judgment. [E., § 2708; C , '51, 
§1618; 13 G. A., ch. 167, §2.] 

S e c u r i t i e s ; a s s i g n m e n t of: Where an 
attorney transfers to another securities on 
which he claims a lien, his assignee can only 
hold them for the reasonable value of the 
services rendered: Collins v. Jennings, 42-447. 

S u b j e c t t o r i g h t s u n d e r t r u s t d e e d : 
Where a suit was commenced to subject the 
property and income of a corporation to the 
payment of bonds secured by deed of trust , 
and a receiver was appointed, held, tha t the 
at torney of the corporation had no lien on its 
funds for services rendered al ter commence
ment of suit which would have priority over 
the claims of the bondholders: Des Moines 
Gas Co. v. West, 50-16. 

B u r d e n of p r o o f : Where money collected 
by an attorney was retained by him under the 
claim of a lien, held, tha t it was for h im to 
aver and prove the services and their va lue : 
Stanton v. Clinton. 52-109. 

L i e n p r i o r t o g a r n i s h m e n t : The lien of 
an attorney upon money due his client, in the 
hands of the adverse party, attaches from the 
time of giving notice to such party, and his 
lien will not be postponed to a subsequent gar
nishment: Myers v. McHugh, 16-335. 

N o t i c e i n - w r i t i n g : The notice of the lien 
to bind the adverse par ty must be in wr i t ing : 
Phillips v. Germon, 43-101, 

N o t i c e a t c o m m e n c e m e n t of s u i t : A 
notice of a claim for a lien is sufficient if in

ser ted in the original notice of the action (at 
least if signed b}' t he attorney in his individ
ual capacity as well as in his capacity as at
torney for his client): Smith v. Chicago, R. I. 
& P. R. Co., 56-720. 

S e r v i c e of n o t i c e u p o n a g e n t o f c o r p o 
r a t i o n : While service of notice of a t torney 's 
lien, in an action against a corporation, migh t 
not be sufficient if made upon one of the clas» 
of agents upon w h o m service of original no
tice is authorized, yet if such service of notice 
of lien is upon one of such agents in connec
tion wi th the service of the original notice, 
such service of notice of lien is sufficient, the 
service of the original notice being sufficient 
to charge such agent wi th a du ty in relation 
to the ma t t e r : Ibid. 

I n a c t i o n o n t o r t : A n attorney's lien m a y 
properly be claimed, not only in all actions on 
contract, but also in actions for damages aris
ing from to r t : Ibid. 

F o r f u t u r e s e r v i c e s : The lien attaches, 
after proper notice, not only for services then 
rendered, but for those thereafter rendered : 
Ibid. 

S e t t l e m e n t : The parties may settle wi th
out the consent of the at torneys, and wi thout 
first paying their fees, unless notice of an at
torney's hen has been g iven: Casar v. Sar-
geant, 7-311. 

But if notice is given the lien will not be 
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defeated by the fact that the case is settled 
•without judgment having been rendered: 
Smith v. Chicago, R. I. & P. R. Co., 56-720. 

N o t i c e ; set-off: An attorney's lien does 
not at tach upon money due his client in the 
hands of the adverse par ty until notice is 
given to such par ty ; therefore, held, tha t the 
r ight to set off a judgnrent existing in favor 
of the adverse party against the client before 
notice of the attorney's Hen was not subject 
t o such lien. Whether such right of set-off 
may be taken advantage of as against the at
torney's lien, where it does not arise until 
after notice of such lien, quaere: Hurst v. 
Sheets, 21-501. (This case was under Rev., 
S 2708, which did not contain a provision simi
lar to If 4 of this section.) 

The lien of an attorney is upon the interest 
of his client in the judgment , and it is subject 
t o an existing right of set-off in the other 
p a r t y : National Bank v. Eyre, 3 McCrary, 
175. 

Subjec t t o cos t s : An at torney cannot have 
a lien upon any greater amount than shall act
ually be found to be owing by the opposite 
par ty to his client. And where an attorney 
took an assignment of a judgment to secure 
his fees, held, tha t he stood in the shoes of his 
client, and must take the judgment with all 
the burdens, such as costs taxed in favor of 
the opposite party, etc., a t taching by the 
course of the lit igation: Tiffany v. Stewart, 
60-207; Watson v. Smith, 63-228. 

T h e s u p r e m e c o u r t cannot grant an at
torney's hen on a judgment when such hen is 
not secured in the proceedings in the court 
below, as such relief would be the exercise of 
original jurisdiction: Preston v. Daniels, 2 G. 
Gr., 536. 

S e t t l e m e n t ; n o t i c e of l i e n : The adverse 
par ty is charged with notice by the entry on 
t h e judgment docket, and from the t ime of 

2 9 4 . H o w r e l e a s e d . 216. Any person interested may release such lien, 
by executing a bond in a sum double the amount claimed, or in such sum as 
mav be fixed by a judge, payable to the attorney, with security to be ap
proved by the clerk of the supreme or district court, conditioned to pay any 
amount finally found due the attorney for his services, which amount may be 
ascertained bv suit on the bond. Such lien will be released, unless the attor
ney, within ten days alter demand therefor, hies with the clerk a full and 
complete bill of particulars of the services and amount claimed for each item, 
or written contract with the party for whom the services were rendered. [R., 
§2709; C , '51, § 1619.J 

[The words " files wi th the clerk " in the seventh line are omitted in the printed Code, and 
the words " furnishes any par ty interested '' are in their place. But the original rolls in the 
secretary of state's office give the section as here printed.] 

such entry he cannot prejudice the rights of 
the attorney claiming a lien by sett lement 
with his client. As the law does not give the 
lien on the judgment , but on the claim of the 
adverse party, or the money in the hands of 
such party, the lien will continue, al though 
the judgment itself may be reversed on ap
peal. Also, held, tha t the fact that the entry 
on the judgment docket claimed the lien on 
the judgment and not on the money in t he 
hands of the adverse par ty was immater ia l : 
Winslow v. Central Iowa R. Co., 71-197. 

S a t i s f a c t i o n o f j u d g m e n t ; d i s c h a r g e o f 
l i e n : After the entry of the notice in the 
judgment docket the attorney acquires an 
interest in the judgment , and may, by proper 
proceedings, have the same enforced to t he 
extent of such interest. His interest cannot 
be divested by a discharge of the judgment 
by the parties, or by their consenting that it 
be set aside: Brainard v. Elwood, 53-30. 

Where the at torney perfected the title of 
his client in real property attached m the ac
tion, and thereby satisfied the judgment as 
against the adverse part}-, held, that the entry 
of his lien in the judgment docket did not 
preserve it upon such property m tho hands 
of a purchaser from his client: Co wen v. 
Boone, 48-350. 

Where the attorney, by authori ty of his 
client, releases of record the lien of the judg
ment in behalf of the client, the attorney can
not afterwards assert, as against a subsequent 
purchaser, any lien or interest in himself 
under such j u d g m e n t : Wishard v. Blddle, 
64-526. 

P a y m e n t of m o n e y t o c l e r k : A par ty 
cannot avoid the lien by unconditionally pay
ing the money to tho clerk; but he may pay it 
to the clerk to be held by him subject to such 
h e n : Fisher v. Oskaloosa, 28-381. 

The filing of the bond discharges, not only 
the hen of the at torney on the judgment , but 
any lien which he maj- have under t he pre
ceding section. The provisions of § 304 do 
not apply to a case of this kind, and after the 
filing of the bond provided in this section and 
release of the attorney's lien, he cannot retain 
such lien by filing a bond as there provided: 
Cross v. Aakley, 40-493. 

In an action by the client against the attor
ney to recover moneys collected by the attor
ney, the fact tha t the attorney is entitled to a 
portion of the money collected in payment 
for services will not render the proceeding one 
to discharge an at torney's hen in such sense 
as to make it necessary to tender a bond in 
order to obtain a release of the property: 
Armitage v. Sullivan, 69-426. 

2 9 5 . L i c e n s e r e v o k e d . 217. Any court of record may revoke or sus
pend the license of an attorney or counselor at law to practice therein, and a 
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revocation or suspension in one county operates to the same extent in the 
courts of all other counties. [R , § 2710; C , '51, § 1620.] 

The court cannot revoke or suspend the in court. I t cannot be done summari ly as a 
license of an attorney except after proceedings punishment for con tempt : State v. Start, 7 -
are commenced for that purpose as herein- 499. 
after provided, and the par ty has had his day 

296. Causes for revocation or suspension. 218. The following are 
sufficient causes for revocation or suspension: 

1. When he has been convicted of a felony, or of a misdemeanor involv
ing moral turpitude, in either of which cases the record of conviction is con
clusive evidence; 

2. When he is guilty of a wilful disobedience or violation of the order of 
the court, requiring him to do or forbear an act connected with, or in the 
course of his profession; 

3. For a wilful violation of any of the duties of an attorney or counselor 
as hereinbefore prescribed; 

4. For doing any other act to which such a consequence is, bv law, at
tached. [R., § 2711; C , '51, § 1621.] 

An attorney may be punished under "ff 2 for collected and defrauding t h e m ; also for col-
disobedience to an order of court to pay over lecting and refusing to pay over money, to-
money to his client as provided in § 4116 : which the a t torney pleaded guilty, held suffi-
Cross v. Ackley, 40-493, 4 J 8 . cient to justify an order suspending the at tor-

Charges in a particular case against an at- ney and providing- in a certain contingency 
torney for making false representations to for his final disbarment: Slem.-m.er v. Wright, 
clients for the purpose of retaining money 54-164. 

2 9 7 . P r o c e e d i n g s . 219. The proceedings to remove or suspend an at
torney may be commenced by the direction of the court, or on motion of any 
individual. In the former case, the court must direct some attorney to draw 
up the accusation; in the latter, the accusation must be drawn up and sworn 
to by the person making it. [R., § 2712; C , '51, § 1622.] 

Proceedings to disbar an at torney are spe- and the persons commencing the disbarment 
cial proceedings in which the provisions for proceeding could not object to the action of 
change of venue in civil actions are applicable: the court in refusing to make such appoint-
State v. Clarke, 46-155. m e n t : Byington v. Moore, 70-206. 

It is probable that the court could, in t he In proceeding against an at torney for con-
exercise of its inherent authority, require a tempt the accusation should specify the man-
member of the bar to discharge the duty of ner in which the contempt was commit ted ; if 
conducting the prosecution of a proceeding for by words, t he words used, should be set o u t ; 
disbarment. But the exercise of such author- if by acts, they should be described: Perry v. 
ity re&ts m the sound discretion of the judge, State, 3 G. Gr., 550. 

2 9 8 . O r d e r ; n o t i c e . 220. If the court deem the accusation sufficient to 
justify farther action, it shall cause an order to be entered requiring the ac
cused to appear and answer on a day therein fixed, either at the same or a 
subsequent term, and shall cause a copy of the accusation and order to be 
served upon him personally. [E., § 2713; C , '51, § 1623.] 

2 9 9 . T r i a l . 221. To the accusation he may plead or demur, and the issues 
joined thereon shall, in all cases, be tried by the court, all the evidence being 
reduced to writing, filed and preserved. [E., § 2714; 0., '51, § 1624. J 

3 0 0 . J u d g m e n t . 222. If the accused plead guilty, or fail to answer, the 
court shall proceed to render such judgment as the case requires. [R., § 2715; 
C , '51, § 1625.] 

3 0 1 . A p p e a l . 223. In case of a removal or suspension being ordered by 
a district [or circuit] court, an appeal therefrom lies to the supreme court, and 
all the original papers, together with a transcript of the record, shall thereupon 
be transferred to the supreme court, to be there considered and finally acted 
upon. A judgment of acquittal by the district [or circuit] court is final. [R., 
§2716; C , '51, § 1626.] 
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3 0 2 . F a i l u r e t o a c c o u n t . 224. An attorney who receives the money or 
property of his client in the course of his professional business, and refuses to 
pay or deliver it in a reasonable time after demand, is guiltv of a misdemeanor. 
L R , § 2717; C , '51, § 1627.] 

3 0 3 . E x c e p t i o n . 225. When the attorney claims to be entitled to a lien 
upon the money or property, he is not liable to the penalties of the preceding 
section, until the person demanding the money proffers sufficient security for 
the payment of the amount of the attorney's claim when it is legally ascer
tained. [E., § 2718; C , '51, § 1628.] 

3 0 4 . S e c u r i t y . 226. Nor is he in any case liable as aforesaid, provided 
he gives suhicient security that he will pay over the whole, or any portion 
thereof, to the claimant when he is found entitled thereto. [R., § 2719; 0., 
»51, § 1629.] 

The bond here provided is only to exempt to retain a lien which is discharged by the 
an at torney from proceedings against him bond referred to in § 294: Cross v. Ackley, 40-
under g 302, and is not designed to enable him 493. 

CHxVPTER 10. 

OF JtTKOBS. 

3 0 5 . W h o c o m p e t e n t . 227. All qualified electors of the state of good 
moral character, sound judgment, and in full possession of the senses of hear
ing and seeing, are competent jurors in their respective counties. [R., § 2720; 
C , '51, § 1630.] 

Undei certain facts, held, that a juror was 
incompetent as not being a qualified elector; 
also held, tha t an objection to the competency 
of a juror should be interposed when he is 
sworn, but, if not then known, may be inter
posed after verdict : The State v. Groome, 10-
308. 

As to who are electors, see Const., art. 
II , § 1 . 

A judgment rendered upon a verdict by a 
ju ry , some members of which are disqualified, 
is erroneous, but not void; it might be re
versed upon appeal, but it cannot be disre
garded as a nullify: Foreman v. Hunter, 
59-550. 

3 0 6 . W h o e x e m p t . 228. The following persons are exempt from liability 
to act as jurors: All persons holding office under the laws of the United States 
or of this state; all pi'acticing attorneys, physicians,and clergymen; all acting 
professors or teachers of any college, school, or other institution of learning; 
and all penons disabled by bodily infirmitv, or over sixty-five years of age. 
[R., §2721; C , ' 5 1 , §1631.] 

The exemption is a personal privilege, which may be waived, and is not a ground for chal
lenge : State v. Adams, 20-486. See § 3984. 

3 0 7 . W h e n e x c u s e d . 229. Any person may also be excused from serv
ing on a jury when his own interests'or those of the public will be materially 
injured by his attendance, or when the state of his own health, or the death, 
or the sickness of a member of his family, requires his absence. \K, 8 2722; 
C , '51. § 1632.] * 

That jurors have been excused on their own and he cannot have an a t tachment issued to 
statements, not under oath, is not ground of compel the attendance of those so excused: 
objection by the defendant, in a criminal case, State v. Ostrander, 18-485, 448, 

The requirement tha t jurors shall be chosen 
from the body of the county is intended to 
prevent the selection of jurors resident out of 
the county, and does not require tha t jurors 
shall be taken from all parts of the county; 
therefore, held, t ha t a s ta tute authorizing the 
holding of the district court in two places in 
a county, and providing tha t when held at one 
of these places the jurisdiction should be lim
ited to certain townships, and the jurors should 
be selected from only these townships, did not 
interfere with the r ight of trial by j u r y : 
Trimble v. State, 2 G. Gr., 404. 
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3 0 8 . W h e n to ' a t t e n d ; p e n a l t y . 230. Unless the judge otherwise or
ders, jurors shall be summoned to appear at ten o'clock A. M. of the second 
day of the term, at which time they shall be called and all excuses heard and 
determined by the court. If any person summoned fail to appear without 
sending a sufficient excuse, the court shall issue a rule returnable at that or 
the succeeding term, requiring him to appear, and show cause why he should 
not be fined for contempt, and unless he renders a sufficient excuse for such 
failure, the court may fine him in any amount not exceeding ten dollars, and 
shall require him to pav the costs, and stand committed until the fine and costs 
are paid. [R., § 2735;' C , '51, § 1645.] 

3 0 9 . N u m b e r . 231; 21 G. A., ch. 42, § 1; 21 G. A., ch. 128, § 2. F rom 
and after the first day of January, A. D. 1887, the grand jury shall be com
posed as follows: In counties having a population of sixteen thousand inhab
itants or less, the grand jury shall be composed of five members; and in 
counties having a population of more than sixteen thousand inhabitants the 
grand jury shall be composed of seven members. The trial jurors in the counties 
containing less than fifteen thousand inhabitants shall consist of fifteen, unless 
the judge otherwise orders, but in counties containing fifteen thousand inhab
itants or over, the number of trial jurors shall be twenty four. Such popula
tion shall in each case be determined by the last preceding national or state 
census: Provided, that where a single county constitutes a district the court 
may increase the number of such trial jurors not to exceed seventy-two. 
[E.', § 2732; C , '51, § 1642; 13 G. A., ch., 167, § 7.] 

3 1 0 . F a i l u r e of t r i a l j u r o r s t o a t t e n d . 232. Should there not be the 
number of trial jurors in attendance, as provided in the preceding section, by 
reason of a failure of the persons summoned to attend, or because excused as 
provided in section two hundred and thirty of this chapter [§ 308], the requisite 
number of persons to supply the deficiency shall be drawn in the same manner 
as provided in sections two hundred and forty and two hundred and forty-one 
of this chapter [§§ 318, 319]. The persons so drawn shall be forthwith sum
moned to appear, and serve as trial jurors during the term. [R., § 2737; C , 
'51, § 1647.] 

The fact that vacancies in the ju ry panel are not affirmatively appear, is not sufficient to 
filled by talesmen instead of by the additional authorize reversal 01 the j u d g m e n t : State r. 
drawing herein provided for is not a ground Harris, 64-287; Brenlner v. Chicago, M.&S1. 
of challenge to the panel under § 3971, and P. R. Co., 68-530. 
can be raised, if at all, only by challenge The provisions of this and the following 
to such talesmen when d r a w n : Buford v. sections relate to obtaining jurors for the term, 
McGeichie, 00-298. and for the trial of all eases where the panel is 

No penalty is attached for a failure to com- not full, and have no reference to the manner 
ply with the provisions of this section. I t of obtaining a ju ry for the tr ial of a criminal 
mus t be regarded as directory; and a simple action when the panel is exhaus ted: State v, 
disregard of its provisions, where error does Ryan, 70-154. 

3 1 1 . D i s c h a r g e of. 233. If, in the judgment of the court, the business 
of the term does not require the attendance of all, or a portion of the trial 
jurors, they, or such portion as the court deems proper, may be discharged. 
Should it afterward appear that a jui-y is required, the court may direct them 
to be resummoned, or impanel a jury from the by-standers. 

Where the court discharged all but eighteen to be summoned from the by-standers, held, 
of the jury, and afterwarcts a larger number that the proceeding was not erroneous: State 
becoming necessary caused additional jurors v. McCahill, 72-111. 

3 1 2 . L i s t s . 234. Two jury lists, one consisting of seventy-five persons to 
serve as grand jurors, and one consisting of one hundred and fifty persons or, 
in counties containing more than twenty thousand inhabitants, of two hun
dred and fifty persons, to serve as trial jurors, and composed of persons com
petent and liable to serve as jurors, shall annually be made in each county 
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from which to select jurors for the vear commencing on the first d.a,y of Jan
uary. [R., § 2723; C'., '51, § 1633.] 

But one jury list of petit jurors is contem- names were returned from which to select the 
plated, from which the juries for both the dis- grand jury , and the extra names were stricken 
tr ict and circuit courts are to be d r a w n : Slate off before the grand jury was drawn, held 
v. Lawrence, 38-51. not an i r regular i ty: St'ate'v. Knight, 19-94. 

That eighty-five instead of seventy-five 

3 1 3 . S a m e . 235. Should there be less than the required number of such 
persons in any county, the list shall comprise all those who answer the above 
description in the same proportion. [R., § 2724; C , '51, § 1634; 13 G. A., 
ch. 167, § 3.] 

3 1 4 . H o w s e l e c t e d . 236. On or before the first Monday in September in 
each year, the county auditor shall apportion the number to be selected from 
each election precinct, as nearly as practicable in proportion to the number of 
votes polled therein at the last general election, and shall deliver a statement 
thereof to the sheriff. [R , § 2725; C , '51, § 1635.] 

3 1 5 . Sher i f f t o s e r v e n o t i c e . 237. The sheriff shall cause a written 
notice to be delivered to one of the judges of election in each precinct of the 
county, on or before the day of the general election in each year, informing 
them of the number of jurors apportioned for the ensuing vear to their re
spective precincts. [R., § 2726; (J., '51, § 1636.] 

3 1 6 . D u t y of j u d g e of e l e c t i o n . 238. The judges shall thereupon 
make the requisite selection, and return lists of names as selected to the 
auditor with the returns of the election, and m case the judges of election 
shall fail to make a d return said lists as herein required, the county canvassers 
shall, at the meeting to canvass the votes polled in the county, make, such lists 
for the delinquent precincts, and the auditor shall file said lists in his office 
and cause a copy thereof to be recorded in the election book. [R., §§ 2727-8; 
C , '51, §§ 1637-8; 13 G. A., ch. 3 ; ch. 167, § 4.J 

A failure to record the names returned on be proper. Where the record in the record 
the grand jury list does not invalidate pro- book shows due and proper selection, the pro
ceedings of the grand j u ry drawn therefrom: sumption is tha t such leeord was the result of 
State v. Knight, 19-94; State v. Howai d, 10- the list duly made. When the law has been 
101. substantially complied with, an indictment 

Where the judges of election and county should not be set aside for slight irregularities 
canvassers each failed to make out and re turn in such mat ters . State v. Ansaleme, 15-44. 
names of jurors for one election precinct, but I t is not required that the records of the 
two names were supplied by the board of su- board of canvassers shall show that the selec-
porvisors, which two jurors, however, were tion of ju rymen was made for precincts from 
not drawn upon the grand jury, held, tha t the which no re turns were sent i n : Stale, v. Car-
irregulari ty did not vitiate an indic tment : ney. 20-82. 
State v. Brandt, 41-593. A substantia] compliance with the provisions 

No forma! certificate of the judges to the of the law relating to the selection of jury-
lists so returned is necessary, thougb it would men is all t ha t is required: Ibid. 

3 1 7 . T e r m of s e r v i c e . 239. Grand jurors shall be selected for the first 
term m the year at which jurors are required, commencing next after the first 
day of January in each year, and shall serve for one year. Trial jurors shall 
be selected for each term wherein they are required; but no person shall be 
required to attend as a trial juror more than two terms in the same year, and 
in counties containing a population of more than five thousand inhabitants, 
it shall be a cause of challenge that the person has served on a jury in a court 
of record within one year, unless he be a member of the regular panel. 
[R., 2729; (J.. '51, § 1639; Ex. S., 8 G. A., ch. 6, § 1; 13 G. A., oh."167, § 5.J 

Where a term of the district court began on That a juror not on the regular panel has 
December 8, 1884, grand jurors impaneled lor served on the jury within one year 1» cauoe 
1884 were held competent to re turn an indict- for challenge: Barnes v. Newton, 46-567. 
ment alter January 1, 1885, but during- the 
same t e rm: State v. Winebrenner, 67-230. 

3 1 8 . A u d i t o r w r i t e n a m e s . 240; 17 G. A., ch. 184. At least twenty 
days prior to the first day of any term at which a jury is to be selected, the 
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auditor, or his deput}r, must write out the names on the lists aforesaid which 
have not been previously drawn as jurors during the year, on separate ballots, 
and the clerk of the district court, or his deputy, and sheriff, or his deputy , 
having compared said ballots with the lists, and corrected the same if neces-
saiy, shall place the ballots ID a box provided for that purpose. [R., § 2730; 
C , '51, § 1640; 9 G. A., ch. 5; 13 G. A., ch. 3 ; 13 G. A., ch. 167, § 6.] 

Before the section was amended, held, tha t in which he so acted, would be inval id: Dutell 
it not being provided that the deputy sheriff: v. State, 4 G. Gr., 125; State v. Brandt, 41-593, 
might act in place of the sheriff, a drawing 602. 

3 1 9 . D r a w i n g . 241; 21 G. A., ch. 42, § 2. After thoroughly mixing t h e 
same, the clerk or his deputy shall draw therefrom the requisite number of 
jurors to serve as aforesaid, and shall, within three days thereafter, issue a 
precept to the sheriff commanding him to summon the said jurors to appear 
before the court as provided in section two hundred and thirty of the code 
(§ 30b]. When the grand jury shall be composed of five members only, the num
ber drawn shall be eight, and when the grand jury shall be composed of seven 
members the number of grand jurors to be drawn shall be twelve; provided, 
that, m drawing such grand jury not more than one person shall be drawn as 
a grand juror trom any civil township, excepting where the grand jury is b y 
law required to be drawn from a district containing fewer civil townships than 
the number of grand jurors required to be summoned; in which case, if the 
number of civil townships in such district be not less than one-half of the num
ber of jurors required, not more than two persons shall be drawn as g rand 
jurors from any such township; and if the number of civil townships be less 
than one-half of the number of jurors required not more than three persons 
shall be drawn as grand jurors from any such township. If more persons 
snail be drawn from any civil township than are hereby authorized it shall be 
the duty of the onicer drawing such grand jury to reject all superfluous 
names so drawn, and to proceed with the drawing until the required number 
of jurors shall be secured. S o person shall serve as grand juror for two con
secutive } ears. [E., §§ 2731, 2733; G., '51, §§ 1641, 1643; 9 G. A., ch. 5 ; 13 
G. A., ch. 167, § 8.J 

3 2 0 . P r e c e p t . 242. The sheriff shall immediately obey such precept, and, 
on or before the dâ y for the appearance of said jurors, must make return 
thereof, and on failure to do so, without sufficient cause, is liable to be fined 
for a contempt m any amount not exceeding fifty dollars. [E., § 2734; C , 
'51, § 1644.] 

Service of precept may be made by deputy sheriff and special bailiffs appointed under §476: 
State v. Arthur, 39-631. 

3 2 1 . G r a n d j u r o r s t o a t t e n d . 243. 'Except when required at a special 
term which has been called m vacation, the grand jury need not be summoned 
alter the lirst term, but must appear at the next term without summons, under 
the same penalty as though they had been regularly summoned. [R., § 2736; 
G, '51, £ 1646.J " 

3 2 2 . P r e c e p t se t a s i d e . 244. Where, from any cause, the persons sum
moned to serve as grand or trial jurors fail to appear, or when from any cause 
the court shall decide that the grand or trial jurors have been illegally elected 
or drawn, the court may set aside the precept under which the jurors were 
summoned, and cause a precept to be issued to the sheriff commanding him to 
summon a sufficient number of persons from the body of the county, to serve 
as jurors at the term of court then being holden, which precept may be made 
leturnable forthwith, or at some subsequent dav of the term, in the discretion 
of the court. [R., § 2738.] 

This section does not apply to cases where a sufficient number of grand jurors fail to ap
pear : State v. Pierce, 8-231. 
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Where the list of jurors was acc identa l^ objection when no abuse of discretion on the 
destroyed, it was held proper for the court to part of the court is shown: Emerick v. Sloan, 
order a new precept. Under such precept, 18-139. 
commanding the sheriff to summon a new The correctness of the action of the court in 
j u ry from the body of the county, held, tha t a discharging a grand j u ry as having been ille-
jury taken from ten out of twenty townships gaily drawn cannot be raised by motion to set 
in the county was sufficient: State v. Arthur, aside an indictment found by another ju ry 
89-631. summoned in its place, especially where no 

The tact that the jury is filled up by persons prejudice has resulted: State v. Hart, 67-142. 
specially summoned is not a valid ground of 

3 2 3 . P a y m e n t . 245; 15 G. A., ch. 16. At the close of each term the clerk 
of the court must make out a certificate to each juror of the amount to which 
he is entitled for his services, which certificate shall authorize the county au
ditor to issue a warrant to each juror for the said amount on the county treas
urer without the same being audited by the board of supervisors. [R., § 2739; 
G., '51, § 1649.] 

C H A P T E R 11. 

OF SECURITIES AND INVESTMENTS. 

3 2 4 . F o r m of. 246. Whenever security is required to be given by law, 
or by order on judgment of a court, and no particular mode is prescribed, it 
shall be by bond. [R., § 4113; G, '51, § 2505.] 

3 2 5 . F o r w h o s e benef i t . 247. Such security, when not otherwise di
rected, may, if for the benefit of individuals, be given to the party intended 
to be thereby secured. If in relation to the public matters concerning the in
habitants of one county or part of a county, it may be made payable to the 
count}7; if concerning the inhabitants of more than one county, it may be 
made payable to the state. But a mere mistake in these respects will not 
vitiate the security. [R., § 4114; C , '51, § 2506.] 

The giving of a bond to the "people of held not such a mistake as to vitiate the se-
WooJbury county," instead of to the county, cur i ty : Charles v. Haskms, 11-329. 

3 2 6 . R e m e d y w h e n de fec t ive . 248. No defective bond or other se
curity, or affidavit, in any case, shall prejudice the party giving or making it, 
provided it be so rectified within a reasonable time after the detect is discov
ered, as not to cause essential injury to the other party. [R., § 4119; C , '51, 
§ 2511.] 

So held in case of appeal bond on appeal from a justice of the peace: Brock v. Manatt, 
from the county cour t : Mitchell v. Goff, 18- 1-128. 
421; and held applicable to a bond on appeal As to amendment in cases of bond or affida

vi t for a t tachment , see notes to § 4246. 

327. S u r e t y ; q u a l i f i c a t i o n s . 249. The surety in every bond provided 
for by this code must be a resident of this state, and worth double the sum to 
be secured beyond the amount of his debts, and have property liable to execu
tion iu this state equal to the sum to be secured. Where there are two or 
more sureties m the same bond, they must, in the aggregate, have the qualifi
cation prescribed in this section. [R., § 4126.] 

3 2 8 . Aff idavi t . 250. The officer whose duty it is to take a surety in any 
bond provided for by this code, shall require the person offered as surety t a 
make affidavit of his qualification, which affidavit may be made before such 
officer or other officer, authorized to administer oaths. The taking of such 
an affidavit, shall not exempt the officer from any liability to which he might 
otherwise be subject for taking insufficient security. [R., § 4125.] 

"Negl igence i n a p p r o v i n g b o n d : The ing from his negligence in approving the sure-
clerk of the courts is liable for injury result- ties on a bond required to be approved by 
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him, if the par ty injured is without fault, loss occasioned by reason of the acceptance of 
But it will be otherwise if there is also negli- the same : Bringolf v. Burt, 44-184. 
gence on the part of complainant: Parks v. The fact t ha t the clerk makes inqu i ry of t h e 
Davis, 16-20. su ie ty as to the value of ins property, and is 

The clerk may be liable for taking insufll- informed tha t it is sufficient, does not relieve 
cient nrrety on a stay bond, and taking the h im from liability in approving a bond, nor 
affidavit of the surety as to his qualification will he be relieved by the fact t ha t he assured 
does not exemnt the officer approving the the par ty complaining that he would disre-
bond fiom liability in accepting insufficient gard the bond and issue execution upon evi-
security: Hubbard v. Sivilzer, 47-681. dence showing its sufficiency, and t h e fur ther 

The ict ion of an officer approving and ac- fact t ha t no motion for additional secur i ty 
cepting a bond may bo either judicial or min- was made in court by such party, and refused: 
isterial, depending upon the particular th ing Ilaverly v. McClelland, 57-182. 
he is required to do: and held tha t the action The clerk will be liable for negligence of his 
of a clerk in accepting and approving a stay deputy in approving a bond wi th insufficient 
bond after expiration of the time limited by security, and will have an action over against 
statute *vas judicial : Mayues v. Broekway, 55- such deputy on his bond for the damages . 
457. The fact that the principal has previously ac-

An action for damages for negligence of an cepled the same surety on other bonds will not 
officer in approving a stay bond does not ac- relieve the deputy from liabili ty: Moore v. 
crue until the expiration of the s tay : Steel v. McKinley, 60-367. 
Bryant, 49-116; Moore v. McKinley, 60-367. The members of the board of supervisors 

Where a clerk approved a stay bond upon a are not liable for damages result ing from the 
certificate of the clerk of another county as approval of an insufficient bond, when their 
to the sufficiency of tho surety, and indorsed action results from an honest mistake or error 
a statement on the back of the bond tha t the of judgment , whether of law or fact ; bu t they 
surety thereon was responsible, and it after- are personally liable for neglect, carelessness 
wards appeared that the bond had not been, and official misconduct in such m a t t e r s : Was-
in fact, signed by the surety whose name ap- son v. Mitchell, 18-143. 
peared thereto, held, tha t the certificate being Under a statute requiring a bond to be ap-
as to the responsibility of the surety and not proved by certain officers, it was held t h a t in. 
as to the genuineness of his signature, the a suit thereon it was unnecessary to aver and 
clerk maidiig such certificate was not liable for prove such approval m the first i n s t ance : 

State v. Fredericks, 8-553. 

329. Fidelity company as surety. 21 G. A., ch. 157, § 1. Whenever 
any person who now or hereafter may be required or permitted by law to 
make, execute, and give a bond or undertaking with security conditioned for 
the faithful performance of any duty, or of the doing or not doing of any
thing in said bond or undertaking specified, any officer who is now or shall 
hereafter be required to approve the sufficiency of any sucii bond or undertak
ing may, in the discretion of such officer, in lieu of the securities now required 
by law, upon satisfactory evidence, accept such bond or undertaking and ap
prove the same whenever the conditions of such bond or undertaking are 
guaranteed by a company or corporation duly organized or incorporated within 
this state, under the laws thereof, or authorized by law to do business in this 
state, and authorized to guarantee the fidelity of persons holding positions of 
public or private trusts; and which company shall have an unimpaired paid-
up capital of not less than one hundred and fifty thousand dollars; provided, 
that nothing herein contained shall apply to bonds in criminal cases. 

3 3 0 . R e l e a s e of. 21 G. A., ch. 157, § 2. Such company may be released 
from its liability as such surety on any bond on the same terms and conditions, 
and m tho same manner, as is by law prescribed for the release of individual 
persons as such sureties, it being the true intent and meaning of this act to 
enable companies created, incorporated or chartered for the purpose of insuring 
the fidelity of persons holding places of public or private trust, to become 
surety on bonds required by law, subject to all the rights and liabilities of 
private persons. 

3 3 1 . STotiee of s u i t a g a i n s t . 21 G. A., ch. 157, § 3. Whenever suit is 
required to be brought on any bond given by such company service shall be-
had upon any agent of such company in this state, and if there is no agent 
in the state, then service may be had by serving the auditor of state 
thirty days before the term of court in which the suit is sought to be brought ; 
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and it shall be the duty of the auditor of state to immediately, upon service 
being made upon him, to mail a copy of such notice to such company at their 
principal place of business, and any notice so served shall be deemed to be 
good and sufficient service on any such company. 

3 3 2 . E s t o p p e l . 21 G. A., ch. 157, §4. Any company which shall execute 
any bonds as surety under the provisions of this act shall be estopped, in any 
proceeding to enforce the liability which it shall have assumed to incur, to 
deny its corporate power to execute such instrument or assume such liability; 
and provided, that private property of stockholders shall be liable for debts of 
the corporation to the full amount of capital stock held by such stockholders. 

3 3 3 . 21 G. A., ch. 157, §5. Section 679. of the code [§1144] shall not apply to 
bonds executed by fidelity surety companies, in accordance with the provisions 
of this act. 

3 3 4 . 21 G. A., ch. 157, § 6. All acts or parts of acts inconsistent with this 
act are, and the same are hereby repealed. 

3 3 5 . I n v e s t m e n t s , h o w m a d e . 251. Where investments of money are 
directed to be made, and no mode of investment is pointed out by statute, 
they must be made in the stocks or bonds of this state, or of those of the 
United States, or upon bond or mortgage of real property of the clear unin
cumbered value of at least twice the investment. [R., § 4115; C . '51, § 2507.] 

3 3 6 . W h e n s u r e t y d i s c h a r g e d . 252. When such investment is made 
by order of any court, the security taken shall in no case be discharged, im
paired, or transferred, without an order of the court to that effect entered on 
the minutes thereof. [R , § 4116; 0., '51, § 2508.] 

3 3 7 . R e - i n v e s t m e n t . 253. The clerk or other person appointed in such 
cases to make the investment, must receive all moneys as the}7 become due 
thereon, and apply or re-invest the same under the direction of the court, un
less the court appoint some other person to do such acts. [R., § 4117; 0., '51, 
§ 2509.] 

3 3 8 . A c c o u n t , w h e n r e n d e r e d . 254. Once in each year, and oftener if 
required by the court, the person so appointed must, on oath, render to the 
court an account in writing of all moneys so received by him, and of the ap
plication thereof. [R., § 4118; C , '51, § 2510.] 

339. Delivery of property or deposit of money. 255. When it is 
admitted by the pleading or examination of a party that he has in his posses
sion, or under his control, any money or property capable of delivery, which 
is in any degree the subject of litigation, and which is held by him as trustee 
for another party, the court, or judge thereof, may order the same to be de
posited in the office of the clerk, or delivered to such party with or without 
security, subject to the farther direction of the court; or may order such money 
to be deposited in a bank with the consent of the parties m interest, to the 
credit of the court in which the action is pending, and the same shall be paid 
out by such bank only upon the check of the clerk annexed to the certified 
order of the court directing such payment. [R., § 3416.] 

3 4 0 . O b e d i e n c e c o m p e l l e d . 256. Whenever a court, or judge, in the 
exercise of its or his authority, has ordered the deposit or delivery of money 
or other property, and the order is disobeyed, the court, besides punishing the 
disobedience, may make an order requiring the sheriff to take the money or 
property, and deposit or deliver it m conformity with the directions of the 
court or judge. [R., § 3417.] 

3 4 1 . Sher i f f ; p o w e r . 257. The sheriff has the same power in such cases 
as when acting under an order for the delivery of personal property. 
LR, § 3418.] 
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DEPOSIT OF FUNDS BY ADMINISTBATOE, GUAEDIAN, TBUSTEE OE B E F E E E E . 

342. Final report and discharge. 22 G. A., ch. 41, § 1. Whenever 
any administrator, guardian, trustee or referee shall desire to make his final 
report as such and who shall then have in his possession or under his control 
in his fiduciary capacity, any funds, moneys, or securities due, or to become due 
to any heir, legatee, devisee, or other person, the payment of which might then, 
be made to such heir, legatee, devisee or other person if living or present 
within the county where such appointment as administrator, guardian, trustee 
or referee was made, such funds, moneys or securities may be deposited with 
the clerk of the district court of the county wherein such appointment was 
made, and if he shall otherwise discharge all the duties imposed upon him by 
such appointment he may take the receipt of the clerk of the district court for 
such funds, moneys or securities so deposited, which receipt shall specifically 
set forth from whom said funds, moneys or securities were derived, the amount 
thereof, and the name of the person to whom due or to become clue, if knowtt. 
Thereupon said administrator, guardian, trustee or referee may file such re
ceipt with his final report, and if it shall be made to appear to the satisfaction 
of the court, that he has in all other respects complied with the law governing 
his appointment and duties, the court may approve such final report and enter 
his discharge. Provided, that notice of such contemplated deposit, and if [of] 
final report shall be given for the same time and m the same manner as now 
required in case of final report by administrators. 

3 4 3 . L i a b i l i t y of c l e r k . 22 G. A., ch. 41, § 2. The clerk of the district 
court with whom any deposit of funds, moneys or securities shall be made as 
provided in the preceding section, shall enter in a book to be provided and 
kept for the purposes hereof, the amount of such deposit, the character thereof, 
the date of its deposit, from whom received, from what source derived, to 
whom due or to become due, if known. He shall be liable upon his bond for 
all funds, moneys, or securities which may be deposited with him, under the 
provisions hereof. If the funds, moneys or securities* so deposited with the 
clerk shall not be paid to the person to whom the same is due, or to become 
due, within one year from the date of its deposit the clerk shall then deposit 
such funds, moneys or securities with the county treasurer for the use of the 
county wherein such appointment was made, taking the treasurer's receipt 
therefor, countersigned by the county auditor, who shall thereupon charge 
upon the books of his office and against the treasurer the amount named m 
such receipts. 

3 4 4 . D u t y of t r e a s u r e r . 22 G. A., ch. 41, § 3. Whenever any funds, 
moneys or securities shall be deposited with the county treasurer, as provided 
in this act, he shall enter in a book provided and kept for that purpose, the 
date of such deposit, the amount thereof, from whom received, the source 
from which derived, and the name of the person to whom the same is due or 
to become due, if known. Whenever the claimant therefor, upon proper ap
plication made to the district court, shall satisfactorily show to such court that 
he is the rightful owner of said funds, moneys or securities and entitled thereto, 
the court by order entered of record shall direct the county auditor to issue a 
warrant on the county treasurer for said money, funds or securities, and upon 
such order the said treasurer shall pay to the person named in such order the 
funds, moneys or securities to whic*h the claimant shall have shown himself 
entitled. 

VOL. i—a 
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CHAPTER 12. 

OF NOT ABIES PUBLIC. 

3 4 5 . A p p o i n t m e n t . 258. The governor may appoint and commission 
one or more notaries public in each county, and may at any time revoke such 
appointment. The commissions of all notaries public heretofore, or hereafter, 
issued prior to the fourth day of July, A. D. 1876, shall expire on that day, 
and commissions subsequently issued shall be for no longer period than three 
years, and all such commissions shall expire on the fourth day of July in the 
same year. The secretary of state shall, on or before the first day of June, 
A. J). 1876, and every three years thereafter, notify each notary when his 
commission will expire. [R., § 195; C , '51, § 78."] 

A notary public is a public officer, and the ground that such notary had not qualified as 
a'cts of one who is such de, facto, thqugh not required by l a w : Keeney v. Leas, 14-464. 
de jure, cannot be collaterally assailed; there- A court will take judicial notice of the of-
fore held that a deposition taken by a de ficial character of a notary public, and of the 
facto notarv could not be suppressed on the county for which he is appointed: Rowland 

v. Brown, 37 N. W. Rep., 403. 

8 4 6 . I s s u a n c e of c o m m i s s i o n . 259. Before any such commission is de
livered to the person appointed, he shall: 

1. Procure a seal on which shall be engraved the words "notar ial seal" 
and " Iowa," with his surname at length, and at least the initials of his chris
tian name; 

2. Execute a bond to the state of Iowa in the sum of five hundred dollars, 
conditioned for the true and faithful execution of the duties of his office, 
which bond shall be approved by the clerk of the district court of the proper 
county; 

3. Write on said bond, or a paper attached thereto, his signature, and place 
thereon a distinct impression of his official seal; 

4. Pile such bond with attached papers, if any, in the office of the secretary 
of s tate; 

5. Remit to such secretarj^ the fee required by law; 
When the secretary of state is satisfied that the foregoing particulars have 

been fully complied with, he shall deliver the commission to the person ap
pointed. [R , §§ 197, 200, 207-9; 0., '51, §§ 80, 83; 12 G. A., ch. 60.] 

A n official certificate of the notary is not 
receivable in evidence wi thout his seal at
tached, but the seal may be at tached subse
quent ly to the date of signing the certificate: 
Rindskoff' v. Malone. 9-540. 

Al though the s ta tute does not in te rms pre
scribe that the acts of the notary shall be au
thenticated by his seal, there could have been 
no other purpose in requiring him to procure 
a seal; and held tha t a wafer wi th the name, 
etc., of the notary writ ten thereon was not a 
sufficient authent icat ion; and tha t the genu
ineness of his signature could not be shown 
by the certificate of the clerk of the cour t : 
Stephens v. Williams, 46-540, and see notes to 
§ 355. 

The acts of the notary should be authenti
cated both b}r his seal and his s ignature: 
Tunis v. Withrow. 10-305; Chase v. Street, 10-
593. 

An affidavit before a notary, not attested 
by his seal, lacks an essential requisite: Sly-
field v. Healy, 32 Fed. Rep., 2. 

A n affidavit showing the county by the 
usual venue, and to which the notary affixed 

his signature with his official designation, and 
to which his seal was affixed showing the city 
of his residence, held to sufficiently show that 
the person purporting to administer the oath 
as a notary public was a notary and had au
thori ty to ac t : Mackie v. Central R. of Iowa, 
54-540. 

An affidavit will be presumed to have been 
sworn to within the jurisdiction of the notary 
taking it, al though the caption is entitled as 
of another county: Goodnow v. Litchfield, 67-
691. 

Where an affidavit is headed with the name 
of the state and county, and the notary's sig« 
na tu re is authenticated wi th a seal, such sig
na ture is sufficient if it contains his name 
wi th the addition " N o t a r y Public," without 
s tat ing the state or county for which he is 
no t a ry : Stone v. Miller, 60-243. 

The court will take judicial notice of the 
seal of a notary public, at tached to the ju ra t 
of an affid " vit, and knowing from the seal used 
as required by the state s tatute that he is no
ta ry tor the state of* Iowa, the court will take 
judicial notice of the county in which he is 
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authorized to act as no ta ry : Stoddard v. Sloan, deemed a par t of the official s ignature of the 
65-680. notary. The fact t h a t the name of the county 

But the signature of a certificate of ac- appears on the seal is not sufficient, t ha t no t 
knowledgment must show the county for being a ma t t e r required to be shown by the 
which the notary was appointed, which mus t seal: Willard v. Cramer, 36-22; Greenwood v. 
bo that in which the certificate purports to Jeuswold, 69-53. 
have been taken, the name of the county being 

3 4 7 . R e c o r d of a p p o i n t m e n t . 260; 22 G. A., ch. 100. When the sec
retary of state delivers the commission to the person appointed, he shall make 
a certificate of such appointment, and forward the same to the clerk of the 
district court of the proper county, who shall file and preserve the same in 
his office, and it shall be deemed sufficient evidence to enable such clerk to 
certify that the person so commissioned is a notary public during the time 
such commission is in force. 

3 4 8 . R e v o c a t i o n . 261. Should the commission of any person appointed 
notary public be revoked by the governor, the secretary of state shall im-
mediatel}T notify such person, and the clerk of the district court of the proper 
county, through the mail. 

3 4 9 . P o w e r s a n d d u t i e s . 262. Each notary is invested with the powers 
and shall perform the duties which pertain to that office by the custom and 
law of merchants. [R., § 196; C., '51, § 79.] 

Acts of notary, how authenticated, see notes to § 346. 

3 5 0 . K e e p r e c o r d . 263. Every notary public is required to keep a true 
record of ail notices given or sent by him, with the time and manner in which 
the same were given or sent, and the names of all the parties to whom the 
same were given or sent, with a copy of the instrument in relation to which 
the notice is served, and of the notice itself. 

3 5 1 . R e c o r d s d e p o s i t e d . 264. On the death, resignation, or removal 
from office of any notary, his records, with ail his official papers, shall, within 
three months therefrom, be deposited in the office of the clerk of the district 
court in the county for which such notary shall have been appointed; and if 
any notary, on his resignation or lemoval, neglects for three months so to de
posit them, he shall be held guilty of a misdemeanor and be pumshed accord
ingly, and be liable in an action to any person injured by such iiogiect; and it 
an executor or administrator of a deceased notary wilfully neglects for three 
months after his acceptance of that appointment, to deposit the records and 
papers of a deceased notary which came into his hands, in said clerk's office, 
he shall be held guilty of a misdemeanor and punished accordingly. 

3 5 2 . J t t emoval ; r e s i g n a t i o n . 265. If a notary remove Ins residence 
from the county for which he was appointed, such removal shaP be taken as 
a resignation. [R., § 203; C , '51, § bb.J 

3 5 3 . C u s t o d y of r e c o r d s . 266. Each clerk aforesaid savAi receive and 
safely keep all such records and papers of the notary m the cases above 
named, and shall give attested copies of them under the seal of his court,, lor 
which he may demand such fees as by law may be allowed ic the notaries, 
and such copies shall have the same effect as it certified by the notary. [It., 
§ 294; 0., '51, § b7.j 

C H A P T E R 13. 

OF COMMISSIOKEES EST OTIIEB STATES. 

3 5 4 . E o w a p p o i n t e d ; p o w e r . 267. The governor m?<y appoint and 
commission in each oi the United Spates and territories, one or more commis-
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sioners, to continue in office for the term of three years from the date of com
mission, unless such appointment shall be sooner revoked by the governor; 
such commissioners, when qualified as hereinafter provided, shall be empow
ered to administer oaths, take depositions and affidavits to be used in the 
courts of this state, and to take acknowledgments or proof of deeds and other 
instruments to be recorded and used in this state. [13 G. A., ch. 44, § 1.] 

3 5 5 . Seal . 268. Each commissioner, exercising the authority conferred 
upon him by this chapter, shall have an official seal, on which shall be en
graved the words " COMMISSIONER W K IOWA," with his surname at length, and 
at least the initials of his christian name; also the name of the state in which 
he has been commissioned to act. which seal must be so engraved as to make 
a clear impression on wax or wafer. [10 G. A., ch. 119; 13 G. A., ch. 44, § 4.] 

The certificate of such commissio'ier held upon the paper as here contemplated: Gage v. 
not to be sufficiently authenticated by bin '-eal, Dubuque & P. R. Co., 11-310, and see notes to 
when die word "Iowa"' was written m the § 346. 
body of the seal instead of being impressed 

3 5 8 . S i g n a t u r e a n d sea l . 269. A signature and impression of such seal 
of any commissioner, qualified as herein provided, and corresponding with 
that on file in the office of the secretary of state, shall be entitled to the same 
credit as evidence in the courts and public offices of this state, as the signature 
and seal of a clerk of the district court or notary public of this state, [f 3 
G. A., ch. 44, § 5.] 

3 5 7 . C o m p e n s a t i o n . 270. Such commissioner is authorized to demand 
for his services the same fee as may be allowed for similar services by the 
laws of the state in which he is to exercise his office. [Same, § 6.] 

3 5 8 . Official a c t s . 271. Oaths administered by any such commissioner, 
affidavits and depositions taken by him, and acknowledgments as aforesaid 
certified by him over his official signature and seal, are made as effectual in 
law to all intents and purposes, as if done and certified by a clerk of the dis
trict court or justice of the peace of this state. [Same, § 2.] 

As to the requisites of the seal, see § 355 and notes. 

3 5 9 . Q u a l i f i c a t i o n . 272. Before such commissioner can perform any of 
the duties of his office, he is required to take and subscribe an oath that he 
will support the constitution oi the United States and the constitution of the 
state of Iowa, and that he will faithfully perform the duties of such office; 
which oath shall be taken and subscribed before some judge or clerk of a 
court of record in the state in which the commissioner is to exercise his ap
pointment, and certified under the hand of the person taking it, and the seal 
of his court, or before a duty authorized commissioner for Iowa, resident in 
said state, which certificate shall be filed in the office of the secretary of state 
of this state, and on which shall bo the official signature and a clear impres
sion of the official seal of sucn commissioner. [Same, § 3.] 

3 6 0 . D u t y of s e c r e t a r y of s t a t e . 273. The secretary of state, upon 
the reception of the certificate as provided in section two hundred and sixty-
nine of this chapter [§ 356], shall examine the same, and if this chapter has 
been strictly complied with, it shall be his duty to forward to said commis
sioner a certificate properly attested, that he has been duly commissioned as 
commissioner for Iowa; and that he is duly qualified as required by the laws 
of Iowa authorizing the appointment of commissioners in other states; and 
if shall be the further duty of the secretary of state to forward a duplicate of 
said certificate to the secretary of the state in which said commissioner may 
have been appointed. [Same, § 8.] 

3 6 1 . L i s t of t o b e p u b l i s h e d . 274. The secretary of state shall cause 
to be published with the session laws of each general assembly, a full and 
complete list of all commissioners for Iowa who are duly qualified, and whose 
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commissions do not expire on or before the fourth day of July of the }7ear in 
which such publication is made, which list shall give the postoffice address, 
date of qualification, and date of expiration of the commission of each com
missioner. [Same, § 11.] 

362. Power of commissioners of other states. 275. Commissioners 
of the like nature appointed in this state, under the authority of any other 
of the United States or territories, are hereby invested with the authority of 
a justice of the peace to issue subpoenas, requiring the attendance of witnesses 
before them to give their testimony by deposition or affidavit, in any matter 
in which such deposition or affidavit may be taken by the law of such other 
state, and they are also authorized to administer oaths in any matter in rela
tion to which they are required or permitted by such law of the other states; 
and false swearing in such cases is hereby made subject to the penal laws of 
this state relating to perjury; provided that such commissioner shall cause to 
be filed in the office of the secretary of state a certificate of the secretary of 
the state or territory for which he claims to act, that he is properly appointed 
and qualified as required by the laws of said state, and has in his possession a 
certificate that this section has been complied with. [Same, § 12.] 

3 6 3 . R e c o r d of a p p o i n t m e n t s . 276. The secretary of state shall keep 
in his office a complete record of all appointments made by the governor, 
pursuant to the provisions of this chapter. [Same, § 13.] 

C H A P T E R 14. 

OF THE ADMENISTBATIOH OF OATHS. 

364. Who authorized. 277; 18 G. A., ch. 62; 21 G-. A., ch. 126. The 
following officers are authorized to administer oaths, and take and certify the 
acknowledgment of instruments in writing: 

Each judge of the supreme court; 
Each judge of the district court; 
[Each judge of the circuit court;] 
The clerk of the supreme court; 
The deputy clerk of the supreme court; 
Each clerk of the district court as such, [or as clerk of the circuit cour t ] : 
Each deputy clerk of the district [and circuit] courts; 
Each county auditor; 
Each deputy county auditor; 
Each sheriff and his deputies, in cases where they are authorized by law to 

select commissioners or appraisers, or to impanel jurors for the view or ap
praisement of property, or are directed as an official duty to have property 
appraised, or take the answers of garnishees; 

Each justice of the peace within his county; 
Each notary public within his county; 
The governor of the state, the secretary of state, the auditor of state, and 

the treasurer of state, are authorized to administer oaths in any matter per
taining to the business of their respective offices, or that may come before 
them for consideration and action as members of the executive council. 
[R., §§ 201, 1843, 2684, 3201; C , '51, §§ 979, 1594, 1865; 11 G. A., ch. 5: 13 
G. A., ch. 146.] 

3 6 5 . A f f i r m a t i o n . 278. Persons conscientiously opposed to swearing 
may affirm, and shall be subject to the penalties of perjury as in case of 
swearing. [R , 1844; C / 51, § 980.] 
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TITLE IV. 

RELATING TO COUNTY, TOWNSHIP, TOWN AND CITY GOVERNMENT. 

C H A P T E R 1. 

OF COUNTIES. 

266. B o d y c o r p o r a t e ; p o w e r s . 279. Each county is a body corporate 
for civil and political purposes only, and as such may sue and be sued; shall 
keep a seal such as provided b y l a w ; may acquire and hold property and 
make all contracts necessary or expedient for the management, control, and 
improvement of the same; and, for the better exercise of its civil and political 
powers, may make any order for the disposition of its property, and may do 
such other acts and exercise such other powers as may be allowed by law. 
[R , § 2 2 1 ; C , '51, §93.] 

A county is strictly a political corporation, not liable to an action by a private par ty for 
a grant of power to a designated portion of negligence of their officers in respect to high-
the people to aid and arrange the machinery ways, unless the statute has expressly created 
of government for the whole state. I t is not such liability: Soper v. Henry County, 26-264. 
designed for pecuniary profit, nor has it any A county is a political corporation invested 
powers but such as pertain to its strict munic- with certain limited and specified poweis, 
ipal and public character : Jefferson County which are divided among and are to be exer-
v. Ford, 4 G. Gr., 367. cised by a clas» of agents or county officers 

Although clothed with corporate powers, appointed for that purpose. Their duties are 
counties stand low down in the scale of cor- not only defined, but the mode of performing 
porato existences, and are reckoned as quasi- them is often prescribed by law, and this being 
corporations, as distinguished from municipal done, the power must be exercised precisely 
corporations, and they are held to a much less as it is g iven: Hull v. Marshall County, 
extended liability than the latter. They are 12-142. 

3 6 7 . J u r i s d i c t i o n . 280. Counties bounded by a stream or other water, 
have concurrent jurisdiction over the whole of the waters lying between them. 
[R., § 223; C , '51, § 94.] 

Jurisdiction being given to the state over trict court of any county extended over acts 
crimes committed upon the Mississippi river committed upon the river between the north 
between the north and south boundaries of and south boundaries of such county : State v. 
the state, held, tha t the jurisdiction of the dis- Mullen, 35-199. 

RELOCATION OF COUNTY SEAT. 

3 6 8 . H o w s e c u r e d . 281. Whenever the citizens of any county desire a 
relocation of their county seat, they may petition their board of supervisors 
respecting the same at any regular session. [9 G. A., ch. 49, § 1.] 

Proceedings for the lelocation of a county Tho legislature cannot, by any act declaring 
seat ar° special in their character. The board a county seat permanent, deprive the voters 
of su pervisors is clothed with no other powers of the r ight to change such county seat as pro-
wi th reference thereto than those conferred vided by statute. If land has been conveyed 
by s t a tu te : Loomis v. BoAley, 45-400. to a county for public use under the condition 

I t is not error for the board to refuse to en- that the location shall be permanent , it should 
tertain a petition of lhi« kind, presented at an be reconveyed to tho grantor in case of a re-
adjourned session: Ellis v. Board of Super- mo-.al: Twiford v. Alamakee County, 4 G. 
visors, 40-301. ' Gr., 60. 

3 6 9 . P e t i t i o n for . 282. Such petition shall designate the place at which 
the petitioners desire to have the county seat relocated, and shall be signed 
by none but legal voters of said county, and shall be accompanied by affidavits 
sufficient to satisfy said board that the signers are ail legal voters of said 
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county, and that the signatures on said petition are all genuine. [Same, 
§§ % 3-] 

Where jura ts to the affidavits required I t is a compliance wi th the s ta tu te t o show 
under this section were imperfect in tha t t hey by affidavit t ha t the signers of t he peti t ion 
did not show the official title of the officer, or were legal voters a t the t ime of s ign ing : 
were entirely without signature, held, the Ibid. 
board might allow them to be amended: Stone 
v. Miller, 60-243. 

3 7 0 . R e m o n s t r a n c e s . 283. Remonstrances, signed by legal voters of 
the county only, and verified in like manner as the petition, may also be pre
sented to the board. If the same persons petition and remonstrate they shall 
be counted only on the remonstrance, and if a greater number of legal voters 
remonstrate against the relocation than petition for it, no election shall be 
ordered. [Same, § 9.] 

No other papers, except petition and re- in a judicial capacity, it is not authorized 
monstrance, are to be considered. A re-peti- to consider any evidence not specified, a n d 
tion is not authorized; and names appearing cannot, therefore, consider counter-affidavits: 
both on remonstrance, and re-petition are to Herrick v. Carpenter, 84-340. 
be counted on the remonstrance: Loomis v. If the number of signers to t he remon-
Bailey, 45 -400. strance exceeds the number of signers to t he 

Those signing petition, remonstrance and petition the election should not be ordered, 
re-petition should be counted as remons t ran ts : a l though the number of signers to the petit ion 
Jamison v. Board of Supervisors, 47-388. exceeds the major i ty of the legal voters of t he 

While the board in passing upon the suf- county as provided in § 372: Loomis v. Bailey, 
ficiency of the petition and remonstrance acts 45-400; Dnffees v. Sherman, 48-287. 

3 7 1 . N o t i c e . 284. Sixty days' notice of the presentation of such petition 
shall be given by three insertions in a weekly newspaper, if there be one 
printed in the county; if no paper be therein printed, by posting the same in 
every township in the county and on the door of the court-house therein. 
[Same, § 5.J 

The notice is sufficient if the first of the The giving of notice is not jur isdict ional , 
three insertions is sixty days before the pres- and a failure therein will not invalidate t he 
entation of the peti t ion: Bennett v. Hether- election: Dishon v. Smith, 10-212. 
ington, 41-142. 

3 7 2 . S u b m i s s i o n of q u e s t i o n . 285. Upon the presentation of such 
petition signed by at least one-half of all the legal voters in the county as 
shown by the last preceding census, if the notice hereinbefore prescribed shall 
have been given, the board shall order that at the next general election a vote 
shall be taken between said place and the existing county seat, and shall re
quire a constable of each township in the county to post notices of such order 
m three public places in such township at least fifty days before said election, 
and shall also publish a notice of such election in some newspaper, if there be 
one published in the county, for four consecutive weeks, the last publication to 
be at least twenty days before said election. [Same, § 4.] 

The election should not be ordered unless conclusive unt i l set aside in some method 
the number of signers to the petition not only provided for direct rev iew: Baker v. Board 
exceeds the majority of the legal voters of the of Supervisors, 40-226; Bennett v. Hethering-
county, but also exceeds tho number of signers ton, 41-142. 
to the remonstrance: Loomis v. Bailey, 45- The l imitation provided in § 4454 upon the 
100; Dnffees v. Siierman, 48-287. t ime wi thin which an action by certiorari to 

The \ -ivision as to posting notices is direct- correct an error of the board in holding a pe-
ory, a n t a failure to comply therewith will t i t ion sufficient may be brought commences 
not render an election inval id: Dishon v. to r u n only from the t ime the board orders a n 
Smith, 10-212. election, and not from the t ime they decide 

The decision of the board upon the sufficiency tha t the petition is sufficient: Jamison v. 
of the petition and notice is judicial, and is Board of Supervisors, 47-388, 391. 

3 7 3 . E lec t ion . 286. Such election shall be conducted as elections for 
:ounty officers. The ballot shall state that it was cast for the county seat and 
name the place voted for. [Same, §§ 6, 7.] 

If the ballot expresses the intention of the the ballot is to be construed in the l ight of all 
voter beyond a reasonable doubt it should be facts connected wi th the election: Hawes v. 
counted, without regard to technical inaccu- Miller, 56-895, 
racies, or the f orm adopted. The language of 
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374. R e m o v a l . 287. If the point designated in the petition obtain a ma
jority of all the votes cast, the board of supervisors shall make a record thereof, 
and declare the same to be the county seat of said county, and shall remove 
the records and documents thereto as early as practicable thereafter. [Same, § 8.] 

The result of the election may be declared is alleged, an injunction may be granted to 
and record thereof made at a special meeting: prevent the removal of the records; and in 
Cole v. Board of Supervisors, 11-552. such proceedings the validity of the election 

The fact that in declaring the result of the may be t r ied: Ibid.; Sweatt v. Faville, 23-321. 
vote the board also fixes the t ime within Action of the board in canvassing the vote 
which the records shall be removed is no is ministerial, but its action in ordering a re-
ground for restraining the removal in accord- moval in accordance with the count is judicial, 
ance wi th the vote, even though there be no and may be reviewed on certiorari: HerricJc 
authori ty to fix such t ime : Ibid. v. Carpenter, 54-349. 

The fact t ha t there is a controversy pending Where the board has decided the petition 
as to which of two places is duly selected as for submission to be legal, and such action has 
the county seat is a proper ground for en- been reversed upon certiorari, the board will 
joining a county official from ordering the be guilty of an error which may be corrected if 
erection of a county building at one of such they canvass the votes at an election upon, 
places: Rice v. Smith, 9-570. such question and make an order for removal 

Where fraud or illegality in the election thereon: Ibid. 

375. H o w often. 288. The vote for relocation above provided for, shall 
not take place in any county oftener than once in three years. [Same, § 2.] 

The r ight to a new election at the expiration otherwise the validity of an election to re-
of three years does not deprive parties of the move : Sweatt v. Faville, 23-321, 327. 
r ight to call in question by injunction or 

BONDED INDEBTEDNESS. 

376. When bonds may issue. 289; 15 G. A., ch. 9; 16 G. A., ch. 125, 
§ 1; 17 G. A., ch. 154; 18 G. A., ch. 183; 19 G. A., ch. 147; 20 G. A., ch. 80; 
21 G. A., ch. 22; 22 G. A., ch. 91. In any county the outstanding indebted
ness of which, on the first day of January, 1888, exceeded the sum of five 
thousand dollars, the board of supervisors, by a vote of two-thirds of all the 
members thereof, are empowered, if they deem it for the public interest, to 
fund the same and issue bonds of the count}7 therefor, in sums not less than 
one hundred dollars, nor more than one thousand dollars each, having not 
more than ten years to run, and bearing a rate of interest not exceeding six 
percent, per annum, payable semi-annually, which bonds shall be substantially 
in the following form: [13 G. i i . , ch. 54, § 1; 14 G. A., ch. 126.] 

No. . 
The county of in the state of Iowa, for value received, promises to pay 

or order, at the office of the treasurer of said county in on the 
first day of , 18—, or at any time before that date, at the pleasure of the 
county, the sum of dollars, with interest at the rate of per cent, per 
annum, payable at the office of said treasurer semi-annually, on the first days-
of and • in each year on presentation and surrender of the interest 
coupons hereto attached. This bond is issued by the board of supervisors of 
said county under the provisions of chapter • of the code of Iowa, and in 
conformity with a resolution of said board, dated • day of •, 18—. 

In testimony whereof, the said county by its board of supervisors, has caused 
this bond to be signed by the chairman of the board, and attested by the au
ditor, with the county seal attached, this day of , 18—. 

[SEAL] , 
Attest : Chairman of Board of Supervisors. 

Auditor • 
And the interest coupon shall be in the following form: 
$ . The treasurer of county, Iowa, will pay the holder hereof, on 

the • day of , 18—, at his office in —•—, dollars, for interest on. 
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county bond ISTo. , issued under provisions of chapter of the code of 
Iowa. 

County Auditor. 
The validity of negotiable bonds, issued in rendered upon a warrant issued in excess of 

satisfaction of a judgment, in the hands of the constitutional limitation: Sioux City & 
innocent holders for value, cannot be ques- St. P. Co. v. Osceola County, 45-168; Same v. 
tioned by showing that the judgment was Same, 52-26. 

377. Bonds issued. 290; 15 G. A., ch. 9; 16 G. A., ch. 125, § 1; 17 G. 
A., ch. 154; 18 G. A., ch. 183; 19 G. A., ch. 147; 20 G. A., ch. 80; 21 G. A., 
ch. 22; 22 G. A., ch. 91. Whenever bonds, issued under this chapter, shall be 
duly executed, numbered consecutively and sealed, they shall be delivered to 
the county treasurer and his receipt taken therefor, and he shall stand charged 
on his official bond with all bonds delivered to him and the proceeds thereof, 
and he shall sell the same, or exchange them, on the best available terms for 
any legal indebtedness of the county, outstanding on the first of January , 
1888, but in neither case for a less sum than the face value of the bonds and 
all interest accrued on them at the date of such sale or exchange. And if 
any portion of the said bonds are sold for money, the proceeds thereof shall 
be applied exclusively for the payment of liabilities existing against the county 
at and before the date above named. When they are exchanged for warrants 
and other legal evidences of county indebtedness, the treasurer shall at once 
proceed to cancel such evidences of indebtedness, by indorsing on the face 
thereof the amount for which they were received, the word " canceled " and 
the date of cancellation. He shall also keep a record of bonds sold or ex
changed by him by number, date of sale, amount, date of maturity, the name 
and postoffice address of purchasers, and, if exchanged, what evidence of in
debtedness were received therefor, which record shall be open at till times 
for inspection by the public. Whenever the holder of any bond shall sell or 
transfer it, the purchaser shall notify the treasurer of such purchase, giving 
at the same time the number of the bond transferred and his postoffice ad
dress; and every such transfer shall be noted on the record. The treasurer 
shall also report, under oath, to the board at each regular session, a statement 
of all bonds sold or exchanged by him since the preceding report, and the 
date of such sale or exchange; and, when exchanged, a list or description of 
the county indebtedness exchanged therefor, and the amount of accrued in
terest received by him on such sale or exchange, which latter sum shall be 
charged to him as money received on bond fund, and so entered bv him on 
his books; but such bonds shall not be exchanged for any indebtedness of the 
county except by 'the approval of the board of supervisors of said county. 
[13 G. A., ch. 54, § 2.] 

3 7 8 . B o a r d l i a b l e . 16 G. A., ch. 125, § 2. Any members of a board of 
supervisors in any county having four thousand inhabitants and over, accord
ing to the last preceding census, who shall vote to order an issue of bonds 
under this act in excess of the constitutional limit, shall be held personally 
liable for the excess of such issue. 

3 7 9 . T a x t o p a y b o n d s . 291. The board of supervisors shall cause to 
be assessed and levied each year upon the taxable property of the county, in 
addition to the levy authorized for other purposes, a sufficient sum to pay the 
interest on outstanding bonds issued in conformity with the provisions of this 
chapter accruing before the next annual levy, and such proportion of the 
principal, that at the end of three years the sum raised from such levies shall 
equal at least twenty per cent, of the amount of bonds issued; at the end of 
five years at least forty per cent, of the amount; and at and before the date 
of maturity of the bonds, shall be equal to the whole amount oi the principal 
and interest; and the money arising from such levies shall be known as the 
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bond fund, and shall be used for the payment of bonds and interest coupons, 
and for no other purpose whatever; and the treasurer shall open and keep in 
his books a separate and special account thereof, which shall at all times show 
the exact condition of said bond fund. [13 G. A., ch. 54, § 3.] 

This section does not limit the board in its limitation contained in § 1321: Sioux City & 
levy to the amount of tax here required, and St. P. R. Co. v. Osceola County, 52-26. 
taxes levied thereunder are exempt from the 

3 8 0 . A d d i t i o n a l t a x . 22 G. A., ch. 47, § 1. In all counties wherein 
county bonds have been issued in pursuance of a vote of the people to obtain 
money for the erection of any public building, and wherein the annual tax 
named m the proposition so submitted to the people for the purpose of pay
ing the annual interest accruing upon such bonds, is insufficient to pay the same 
as it matures, the boards of supervisors are hereby authorized to levy for said 
purpose and no other a tax of one and one-half mills on the dollar for the 
year 1888 and a tax of one mill on the dollar for the years 1889, 1890 and 
1891, and thereafter a tax of one-half mill on the dollar until said bonds are 
paid; provided that this act shall not prevent the levy of a greater tax than 
above mentioned, if any such proposition, so submitted to the people author
ize such greater levy. 

3 8 1 . P a y m e n t . 292. Whenever the amount in the hands of the treas
urer belonging to the bond fund, after setting aside the sum required to pay 
interest maturing before the next levy, is sufficient to redeem one or more 
bonds, he shall notify the owner of such bond or bonds that he is prepared to 
pay the same, with all interest accrued thereon, and if not presented for pay
ment or redemption within thirty days after the date of such notice, the in
terest on such bonds shall cease, and the amount due thereon shall be set 
aside for its payment whenever presented. All redemptions shall be made 
in the exact order of their issuance beginning at the lowest or first number; 
and the notice herein required shall be directed to the postoffice address of 
the owner, as shown by the record kept in the treasurer's office. [13 G. A., 
ch. 54, § 4.] 

3 8 2 . E x e c u t i v e c o u n c i l l e v y t a x . 293. If the board of supervisors 
of any county which has issued bonds under the provisions of this chapter, 
shall fail to make the levy necessary to pay such bonds, or interest coupons at 
maturity, and the same shall have been presented to the county treasurer, and 
the payment thereof refused, the owner may file the bond, together with all 
unpaid coupons with the auditor of state, taking his receipt therefor, and the 
same shall be registered m the auditor's office; and the executive council 
shall, at their next session as a board of equalization, and at each annual equali
zation thereafter, add to the state tax to be levied in said county, a sufficient 
rate to realize the amount of principal or interest past due, and to become due 
prior to the next levy, and the same shall be levied and collected as a part of 
the state tax, and paid into the state treasury, and passed to the special credit 
of such county as bond tax, and shall be paid by warrant, as the payments 
mature, to the holder of such registered obligations, as shown by the register 
in the office of the state auditor, until the same shall be fully satisfied and dis
charged; any balance then remaining being passed to the general account 
and credit of said county. [Same, § 5.] 

REFUNDING BONDED INDEBTEDNESS OF COUNTIES, CITIES AND TOWNS. 

383. By board or council. 17 G. A., ch. 58, § 1; 20 G. A., ch. 175; 21 
G. A., ch. 14. Counties, cities and towns are hereby authorized and empow
ered, if by a vote of two-thirds of the board of supervisors or city or town 
council, a*s the case may be, it be deemed for the public interest, to refund the 
indebtedness of such corporation, evidenced by the bonds thereof now out-
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standing, and to issue the coupon bonds of such corporation in sums not less 
than one hundred dollars nor more than one thousand dollars, having not 
more than twenty jTears to run, redeemable in lawful money of the United 
States ot America, at the pleasure of such corporation, after five years from 
the datf of their issue, and bearing interest payable semi-annually at a ra te 
not exceeding six per centum per annum, which bonds shall be substantially 
in the following form: 
So. . 

The of , in the state of Iowa, for value received, promises to pay 
or order, at the office of the treasurer of said in , on 

the first day of • , or at time before that date after the expiration of five 
• years at the pleasure of the said — , the sum of dollars, with 
interest at the rate of per cent, per annum, payable at semi-annually, 
on the first days of ——• and in each year on presentation and surrender 
of the interest coupons hereto attached. This bond is issued by the of 
said • under the provisions of chapter of the session laws of the sev
enteenth general assembly of Iowa, and in conformity with a resolution of 
said , dated • day of , 18—. In testimony whereof the said 
has caused this bond to be signed by the • [L. S.] and attested by the 

seal attached this day of , 18—. And the interest coupons 
shall be m the following form: 

The treasurer of , Iowa, will pay to the holder hereof on the day 
of , 18—, at in , dollars for interest on bond ]Sro. , is
sued under provisions of chapter of the session laws of the seventeenth. 
general assembly. 

[By a legalizing act (21 G. A., ch. 21), the provisions of this section as amended by 20 G. A. , 
ch. 175, were declared applicable to bonds outs tanding April 11, 1884.] 

8 8 4 . I s s u e . 17 G. A., ch. 58, § 2. The treasurer of any such corporation 
is hereby authorized to sell and dispose of the bonds issued under this act a t 
not less than their par value, and to applj7 the proceeds thereof to the redemp
tion of the outstanding bonded debt; or he may exchange such bonds for 
outstanding bonds par for par; but the bonds hereby authorized shall be 
issued for no other purpose whatever; provided, however, such corporation 
may appropriate not to exceed two per centum of the bonds herein authorized 
to pay the expenses of preparing, issuing, advertising and disposing of the 
same, and may employ a financial agent therefor. 

3 8 5 . L e v y t o p a y . 17 G. A., ch. 58, § 3. The board of supervisors or 
common council of any city or town, as the case may be, shall cause to be as
sessed and levied each year upon the taxable property of the county, city, or 
town, as the case majr be, in addition to the levy authorized for other purposes 
a sufficient sum to pay the interest on outstanding bonds issued in conformity 
with the provisions oi this act, accruing before the next annual levy, and such 
proportion of the principal that at the end of eight years the sum raised trom 
such levies shall at least equal fifteen per cent, of the amount of bonds issued; 
at the end of ten years at ieast thirty per cent, of the amount, and at or before 
the date of maturity of the bonds, shall be equal to the whole amount of the 
principal and interest; and the money arising from such levies shall be known 
as the bond hind, and shall be used for the payment of bonds and interest 
coupons, and for no other purpose whatever; and the treasurer of such county, 
city or town, shall open and keep m his book a separate and special account 
thereof, which shall, at all times, show the exact condition of said bond fund. 

3 8 6 . N o t i c e t o r e d e e m . 17 G. A., ch. 58, § 4. Whenever the amount in 
the hands of the treasuier of any such county, city, or town belonging to the 
bond fund, after setting aside the sum required to pay the interest coupons 
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maturing before the next levy, is sufficient to redeem one or more bonds, he 
may notify the owner of such bond or bonds that he is prepared to pay the, 
same, with all interest accrued thereon, and if said bond or bonds are not pre
sented for payment or redemption within thirty daj's after the date of such 
notice, the interest on such bond shall cease, and the amount due thereon shall 
be set aside for its payment whenever presented; provided, however, that 
nothing herein shall be construed to mean that any such bond or bonds issued 
in accordance with this act, shall be due or payable before the expiration of 
five years after its date of issue. All redemptions shall be made in the exact 
order of their issuance, beginning at the lowest or first number, and the notice 
herein required shall be directed to the postoffice address of the owner, as 
shown by the record kept in the treasurer's office. 

387. Executive council levy tax. 17 G. A., ch. 58, § 5. If the board 
of supervisors of any county, or the common council of any city or town 
which has issued bonds under the provisions of this act shall fail to make the 
levy necessary to pa)7 such bonds or interest coupons at maturity, and the 
same shall have been presented to the treasurer of any such county, city, or 
town, and payment thereof refused, the owner may file the bond, together 
with all unpaid coupons, with the auditor of state, taking his receipt therefor, 
and the same shall be registered m the auditor's office, and the executive coun
cil shall at their next session, as a board of equalization, and at each annual 
equalization thereafter, add to the state tax to be levied in said count}7, city, 
or town, a sufficient rate to realize the amount of principal or interest past 
due and to become due prior to the next levy, and the same shall be levied 
and collected as a part of the state tax, and paid into the state treasury, and 
passed to the credit of such county, city, or town, as bond tax, and shall be 
paid by warrant as the payments mature to the holder of such obligation, as 
shown by the register in tne office of the state auditor until the same shall be 
fully satisfied and discharged; provided, that nothing shall be construed to 
limit or postpone the right of any holder of any such bonds, to resort to any 
other remedy which such holder might otherwise have. 

[Further, as to funding indebtedness of cities and towns, g§ 683-686, 755-762, 707.] 
388. S p e c i a l c h a r t e r c i t i e s . 18 G. A., ch. 140, § 1. All cities and towns 

organized under special charters, are hereby vested with all the power and au
thority under such restrictions and provisions, as are "cities and towns," by 
and under the provisions of chapter fifty-eight of the laws of the seventeenth, 
general assembly [§§383-387]; and for such purpose the words "cities and 
towns," wherever used in such chapter fifiy-eight, shall be construed as includ
ing " cities " and " towns " when organized under special charters. 

C H A P T E R 2. 

OF THE BOAED OE SUPEEVISOES. 

389. N u m b e r ; e l ec t ion . 294. The board of supervisors in each county 
shall consist of three persons, except where the number may heretofore have 
been, or hereafter be, increased in the manner provided by section two hun
dred and nmoty-nine of this chapter [§394j. They shall be qualified electors, 
and be elected by the qualified voters of their respective counties, and shall 
hold their office for three years. [9 G. A., ch. 73, § 2; 13 G. A., ch. 148, § 1.] 

3 9 0 . W h e n e l e c t e d . 295. At the general election in each year, there 
shall be at least one supervisor elected in each county, who shall not be a res
ident of the same township with either of the members holding over, and who 
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shall continue in office three years. [9 G. A., ch. 73, § 2; 13 G. A., ch. 148, 
§2.] 

3 9 1 . M e e t i n g of. 296. The members of the board shall meet a t the 
county seat of their respective counties, on the first Mondays of January , 
April, June, September, and the first Monday after the general election in 
each year, and such special meetings as are provided for by law. [13 G. A., 
ch. 148, § 3.] 

Upon the final adjournment of a meet ing meet ing, unless they be convened in special 
of the board the members have no power to as- session in the meant ime in the m a n n e r pre-
semble or to transact any business required to scribed in g 400: Scott v. Union County, 63 -
be transacted in session until the next regular 583. 

3 9 2 . Q u o r u m . 297. A majority of the board of supervisors shall be a 
quorum to transact business, but should a division take place on any question 
when only two members of the board are in attendance, the question shall be 
continued until there is a full board of supervisors. [Same, § 5.] 

It is not necessary that everything done by majori ty of the members of the board, while 
the board of bupervisors must be entered of in session, before it will be binding upon the 
record in order to be binding, but there should coun ty : Rice v. Plymouth County, 43-136. 
at least be an assent to such action given by a 

3 9 3 . R e s i g n a t i o n . 298. The absence of any supervisor from the county 
for six months in succession shall be a resignation of his office. [Same, § 6.] 

3 9 4 . N u m b e r . 299. The board of supervisors of any county may, and 
when petitioned to do so by one-fourth of the electors of said county shall, 
submit to the qualified voters of the county at any regular election, the ques
tion, "Shall the number of supervisors be increased to five," or "seven," as 
the board shall elect in submitting- the question. If the majority of the votes 
cast shall be for the increase of the number, then, at the next ensuing election 
for a supervisor, the requisite additional supervisors shall be elected, whose 
terms of office shall be determined by lot in such a manner that one-half of 
the additional members shall hold their office for three years, and one-half for 
two years. In any county where the number of supervisors has been increased 
to " f ive" or " seven" the board of supervisors, on the petition of one-fourth 
of the legal voters of the county, shall submit to the qualified voters of the 
county at any regular election the question, " Shall the number of supervisors 
be reduced to live," or " t h r e e ? " If a majority of the votes cast shall be for 
the decrease, then the board of supervisors shall be reduced to the number in
dicated by such vote, and thereafter there shall be annually elected the num
ber requisite to keep the board full. [Same, § 7.J 

Where the board of supervisors is thus in- any different manner from the o thers : Brad-
ex ;iscd, the additional members are not to be field v. Wart, 36-291. 
designated on the ballots for their election in 

SUPERVISOR DISTRICTS. 

395. Board establish. 15 G. A., ch. 39, § 1; 17 G. A., ch. 68. The 
board of supervisors of each count}7 may, at their regular meeting in June, 
A. D. 1874, or at their regular June meeting in any even-numbered year there
after, divide their respective counties, by townships, into a number of super
visor districts corresponding to the number of supervisors in their respective 
counties, or at such regular meeting they may abolish supervisors' districts 
and provide for electing supervisors for the county at large. 

3 9 6 . H o w c o n s t i t u t e d . 15 G. A., ch. 39, § 2. Such districts shall be as 
nearly equal in population as possible, and shall each embrace townships as 
near!}' contiguous as practicable, each of which said districts shall be entitled 
to one member of such board, to be elected by the electors of said district. 
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3 9 7 . E l e c t i o n of m e m b e r s . 15 G. A., ch. 39, § 3. In case such division, 
or any subsequent division, shall be found to leave any district or districts 
^without a member of such board of supervisors, then at the next ensuing gen
eral election a supervisor shall be elected by and from such district having no 
member of such board; and, if there be two such districts or more, then the 
new member or members of said board shall be elected by and from the dis
trict or districts having the greater population according to the last state cen
sus, and so on till each of such districts shall have one member of such board. 

3 9 8 . R e d i s r i c t i n g . 15 G. A., ch. 39, § 4. Any county may be redis-
tricted, as provided by the preceding sections of this act, once in each and 
every two years, and not oftener, and nothing herein contained shall be con
strued or have the effect to lengthen or diminish the term of office of any 
member of such board. 

ORGANIZATION — POWERS. 

3 9 9 . O r g a n i s a t i o n . 300. The board of supervisors, at their first meetintr 
in every year, shall organize by choosing one of their number as chairman, who 
shall preside at all the meetings of the board during the year. Every chair
man of the board of supervisors shall have power to administer an oath to any 
person concerning any matter submitted to the board or connected with their 
powers. [R., § 308.]' 

4 0 0 . S p e c i a l m e e t i n g s . 301. Special meetings of the board of super
visors shall be held only when requested by a majority of the board, which re
quest shall be in writing, addressed to the county auditor, and shall specify the 
object for which such special meeting is desired. The auditor shall thereupon 
fix a day for such meeting, not later than ten days from the day of the filing 
of the petition with him, and shall immediately give notice in writing to each 
of the supervisors personally, or by leaving a copy thereof at his residence, at 
least six days before the day set for such meeting. The notice shall state the 
time and place where the meeting will be held and the object of it, as stated 
in the petition; and at such special meeting no business other than that so 
designated in the petition and notice shall be considered or transacted. The 
auditor shall also give public notice of the meeting by publication in not ex
ceeding two newspapers published in the county, or, if there be none, by caus
ing notice of the same to be posted on the front door of the court-house of the 
county, and in two other public places therein, one week before the time set 
therefor. [R , § 309. J 

Any business transacted at a special meeting assemble or to transact any business required 
of the board will be presumed to have been to be transacted in session unt i l the next rej;-
lawful : Allen v. Cerro Gordo County, 34-54. ular meeting, unless they bo convened m spe-

Upon the final adjournment of a meeting cial session in the manner prescribed in ihis 
of t he board the members have no power to section: Scott v. Union County, 63-583. 

4 0 1 . F a i l u r e of d u t y . 302. If any supervisor shall neglect or refuse to 
perform any of the duties which are, or shall be. required of him by law as a 
member of the board of supervisors, without just cause therefor, he shall, for 
each offense, forfeit one hundred dollars. [R., § 311.] 

4 0 2 . P o w e r s . 303; 16 G. A., ch. 80; 18 G. A., ch. 46. The board of 
supervisors at any regular meeting shall have the following powers, to wit: 

f. To appoint one of their number chairman, and also a clerk in the absence 
of the regular officers; 

2. To adjourn from time to time, as occasion may require; 
3. To make such orders concerning the corporate property of the county as 

they may deem expedient; 
4. To examine and settle all accounts of the receipts and expenditures of 

the county, and to examine, settle, and allow all just claims against the county 
unless otherwise provided for by law; 
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5. To build and keep in repair the necessary buildings for the use of the 
county and of the courts; 

6. To cause the county buildings to be insured in the name of the county, 
or otherwise, for the benefit of the county, as they shall deem expedient, and 
in case there are no county buildings, to provide suitable rooms for county 
purposes; 

7. To set off, organize, and change the boundaries of townships in their re
spective counties, designate and give names thereto and define the place of 
holding the first election; 

8. To grant licenses for keeping ferries in their respective counties as pro
vided by law; 

9. To purchase for the use of the county, any real estate necessary for the 
erection of buildings for county purposes, to remove or designate a new site 
for any county buildings required to be at the county seat, when such removal 
shall not exceed the limits of the village or city at which the county seat is 
located; 

10. To require any county officer to make a report, under oath, to them on 
a,nj subject connected with the duties of his office, and to require any such 
officer to give such bonds, or additional bonds, as shall be reasonable or neces
sary for the faithful performance of their several duties; and any such officer 
who shall neglect or refuse to make such report or give such bonds within 
twenty days after being so required, may be removed from office by the board 
by a vote of a majority of the members elected; 

" l l . To represent their respective counties, and to have the care and man
agement of the property and business of the county in all cases where no other 
provision shall be made; 

12. To manage and control the school fund of their respective counties as 
shall be provided by law; 

13. To appoint commissioners to act with similar commissioners duly ap
pointed in any other county or counties, and to authorize them to lay out, 
alter, or discontinue any highway extending through their own and one or 
more other counties, subject to the ratification of the board; 

14. To fix the compensation of all services of county and township officers 
not otherwise provided for by law and to provide for the payment of the same; 

15. To authorize the taking of a vote of the people for the relocation of the 
county seat as provided by law; 

16. To alter, vacate, or discontinue any state or territorial highway within 
their respective counties; 

17. To lay out, establish, alter, or discontinue any county highway hereto
fore or now laid out, or hereafter to be laid through, or within their respective 
counties as may be provided by law; 

18. To provide for the erection of all bridges which may be necessary, and 
which the public convenience may require within their respective counties, 
and to keep the same in repair; 

19. To determine what bounties, in addition to those already provided by 
law, if any, shall be offered and paid by their county on the scalps of such 
wild animals taken and killed within their county as they may deem it expe
dient to exterminate. But no such bounty shall exceed five dollars; 

20 To purchase for the use of the county any real estate necessary for the 
erection of buildings for the support of the poor of such county and for a 
farm to be used in connection therewith; 

21. To have and exercise all the powers in relation to the poor given by law 
to the county authorities; 

22. To make such rules and regulations, not inconsistent with law, as they 
may deem necessary for the government of their body, the transaction of busi
ness, and the preservation of order; 
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23. The board of supervisors shall constitute the board of county canvassers; 
24. I t shall not be competent for said board of supervisors to order the erec

tion of a court-house, jail, poor-house, or other building, or bridge, when the 
probable cost will exceed five thousand dollars, nor the purchase of real estate, 
for county purposes, exceeding two thousand dollars in value, until a propo
sition therefor shall have been first submitted to the legal voters of the county, 
and voted for by a majority of all voting for and against such proposition at 
a general or special election, notice of the same being given for thirty days 
previously, in a newspaper, if one is published in the county, and if none be 
published therein, then by written notice posted in a public place in each 
township in the county. Provided, that the board of supervisors of any county 
having a population of more than ten thousand, may appropriate, for the con
struction of any one bridge, which is or may hereafter become a county charge, 
within the limits of such county, or may appropriate towards the construction 
of any bridge across any unnavigable river which is the dividing line between 
any two counties in this state, and between one county in this state, and an
other state, such sum as may be necessary, not exceeding the sum of forty dol
lars a lineal foot for superstructure, but in no case shall they appropriate for 
said purpose, including superstructure and approaches, a sum exceeding fifteen 
thousand dollars. Provided, however, that in any county having a population 
exceeding fifteen thousand, said board may appropriate as aforesaid, not to 
exceed twenty-five thousand dollars. Provided, that no county shall expend 
a sum exceeding fifteen thousand dollars in aid of the construction of a bridge 
across a stream which is the dividing line between two counties. [R., § 312; 
10 G. A., ch. 60; 11 G. A., ch. 87, § 2; 13 G. A., ch. 38; 14 G. A., ch. 1, § 1; 
ch. 53; ch. 130, § 1.] 

I n g e n e r a l : By the enactment of the stat
u tory provisions substituting the board of su
pervisors for the county judge it was t he in
tention of the legislature to conler upon such 
board all the powers and duties before tha t 
t ime devolving upon the county judge so far 
as they related to the management of the af
fairs of the county and the government 
thereof: Yant v. Brooks, 19-87. 

P a r . 3 . The control and management of 
county property is given to the board. See 
"[[11 and notes. 

P a r . 4 . C l a i m s : A claim cannot be a " j u s t 
c la im" against the county to be allowed under 
this provision unless the law somewhere either 
requires or authorizes iis payment : Foster v. 
CTinton County, 51-541. 

The board has a discretion as to the allow
ance of claims against the county unless oth
erwise provided: Bean v. Board of Supervis
ors, 51-53. 

The acts of the county judge in allowing 
certain claims against the county, and issuing 
warran ts thereon, held to be ministerial, and 
not judicial : Campbell v. Polk County, 3-467. 

Where no vote was taken or record made as 
to the allowance of a claim by the board, but 
it was seen and inspected at a meeting of the 
board by all the members, and marked al
lowed by one of them, wi th the knowledge 
and consent of all, this being the rule in the 
ordinary course of business, held, tha t it suf
ficiently appeared tha t the claim was allowed: 
Griggs v. Kimball, 42-512. 

The allowance of a claim by the board, and 
the issuance of a warrant therefor, does not 
constitute an adjudication such as to preclude 
inquiry as to its correctness, and a war ran t 

thus issued m a y be impeached for illegality: 
Hospers v. Wya.lt, 63-281. 

An appeal may be taken from an order of the 
board of supervisors denying a claim for sal
ary by a county officer: Garber v. Clayton 
County, 19-29. 

But a creditor is not obliged to appeal from 
the action of the board disallowing his claim, 
but may, instead, bring action against the 
county: A rmsirong v. Tama County, 34-309; 
Curtis v. Cass County, 49-421. 

When a claim presented to the board is not 
allowed the claimant may bring his action, 
and cannot be defeated therein because of the 
failure of the board to take action or make a 
record thereof: While v. Polk County, 17-413. 

I t being provided by s tatute that the district 
court of Lee county might be held in the city 
of Keokuk, provided the authorities of the 
city should furnish, free of charge, the neces
sary rooms for the use of the county in hold
ing court, held, tha t the county was not liable 
for the rent of rooms used for that purpose, 
under an arrangement made by the sheriff: 
Lee County v. Demmg, 3 G. Gr.. 101. 

The expense of providing a polling place at 
the general election is not charged to the 
county : Turner v. Woodbury County, 57-440. 

The expenses of township elections to vote 
aid to railroads are not chargeable to the 
county: McBridev. Hardin County, 58-219. 

No action may be brought against the county 
on an unliquidated claim unti l the same has 
been presented to the board and payment de
manded : See § 3815 and notes. 

Par . 5 . P u b l i c b u i l d i n g s : The board 
may order the purchase of real estate, not ex
ceeding $2,000 in value, and the erection 
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thereon of a public building not costing to 
exceed $5,000, without submitting the ques
tion to a vote: Merchant v. Tama County, 
32-200. 

Under the Code of '51, held, that a county 
judge (possessing substantially the authority 
of the present board of supervisors) had power 
to contract for the erection of a county court
house or other public building for the use of 
the county, but could not be compelled by 
mandamus to submit to the voters of the 
county the question whether such a contract 
should be entered into: State ex rel. v. Napier, 
7-425. 

A county is not liable in damages for injuries 
received by reason of negligence in the con
struction of a court-house. The principle 
holding a county liable for the defective con
struction of a county bridge is not to be ex
tended further or made to apply to public 
buildings. In such cases there is a difference 
between the liability of gwasi-corporations, 
such as counties, and that of municipal cor
porations : Kincaid v. Hardin County, 53-430. 

Therefore, held, that a county was not liable 
for damages caused by the overflow of water 
from a county ditch, such overflow being due 
to an accumulation of sediment therein: Green 
v. Harrison County, 61-311; Nutt v. Mills 
County, 61-754. 

The county cannot be made liable upon im
plied agreement beyond the limit of the con
tract entered into by the board for the erection 
of a public building: Reichard v. Warren 
County, 31-381. 

Pa r . 1 1 . Power t o contrac t : The power 
being given to a county, by § 366, to hold prop
erty, and by this section to the board of super
visors to control it, held, that the power to 
make all contracts necessary to the protection 
and perfection of the title to such property 
rests in such board: Allen v. Cerro Gordo 
County, 34-54: Page County v. American 
Emigrant Co., 41-115. 

Therefore, held, that a contract by the 
county to give to an agent a portion of its inter
est in the swamp lands in compensation for 
procuring the allowance of the same by the 
government was valid : Ibid. 

Compromising cla ims: A county has 
power to make a valid compromise of a dis-
piuted claim: Grimes v. Hamilton County, 37-
290; Mills County v. Burlington & M. R. R. 
Co., 47-66: Collins v. Welch, 58-72. 

The board of supervisors have authority to 
accept from an officer who is in default a 
promissory note in settlement of the claims of 
the county against him; and such note will be 
based upon such consideration that it can be 
enforced: Sac County v. Tlobbs, 72-69. 

Under Code of '51, held, that settlement with 
the county judge in a matter properly going 
to him for settlement was binding upon the 
county, whether he had required from the 
person making settlement the report contem
plated by law or not: Poweshiek County v. 
Stanley, 9-511. 

Defending claims: If the board of super
visors neglect or rel use to defend a suit agamst 
the county a citizen tax-payer may intervene 
and do so: Greeley v. Lyon County, 40-72. 

Offering r e w a r d : The board may offer a 
reward for the recovery of funds stolen from 
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the county, but not for the arrest of the crim
inal : Hawk v. Marion County, 48-472. 

Where a reward was offered by a county for 
the recovery of money, held, that a person 
giving information leading to the recovery of 
a portion of the money was entitled to a pro 
rata share of the reward: Ibid. 

Where a person in another state acts upon 
the promise made by a board of supervisors in 
Iowa to pay a reward for the arrest and con
viction of persons who have robbed the county 
treasury, he is bound to know the fact that the 
board has no power to offer such reward. In 
such case the members of the board will not 
be individually liable*; Huihsing v. Bosquet, 
S McCrary, 569. 

Peace officers acting under process in arrest
ing a criminal are not entitled to a reward 
offered for such arrest unless the terms of the 
reward offered clearly include them: Means 
v. Hendershott, 24-78. 

E m p l o y m e n t of agen t s : The board has 
authority to employ a special agent or attor
ney to assist in the collection of taxes not col
lectible by the county treasurer: Wilhelm v. 
Cedar County, 50-254. 

As incident to the care and management of 
the county property, the board may, in a 
proper case, employ an agent to aid them; and 
therefore, held, an agent employed by the 
county to find a purchaser for indemnity 
swamp lands might maintain action for the 
value of his services: Call v. Hamilton County, 
62-448. 

E m p l o y m e n t of counse l : The board may, 
whenever they deem it expedient, employ 
counsel to prosecute or defend actions against 
the county, or to perform other services, and 
no form of vote by the board or entry of the 
fact of such employment of record is necessary 
to the validity of the contract. It may be 
proved by parol: Tatlock v. Louisa County, 
46-138; Jordan v. Osceola County, 59-388. 

The board may employ counsel, in addition 
to the district attorney, to prosecute criminal 
cases: Hopkins v. Clayton County. 32-15. 

The county judge, when that office existed, 
had the power, and it was his duty, to seaure 
the services of an attorney whenever he 
thought such services were needed, and he 
might pay a reasonable compensation therefor 
out of the county treasury: Chickasaw County 
v. Bailey, 13-435. 

A t t o r n e y assist ing in p rosecu t ion : The 
district attorney cannot render the county lia
ble for services of an additional attorney em
ployed by him to aid in criminal prosecutions: 
Tatlock v. Louisa County, 46-138; Foster v. 
Clinton County, 51-541. 

A county can be made liable to pay for ad
ditional counsel only as the board of super
visors has determined such counsel to be 
necessary. The court cannot, at the request 
of the district attorney, appoint assistant coun
sel and thereby bind the county to pay there
for, at least unless on account of the absence 
of the district attorney, and in order to pre
vent the failure of justice: Seaton v. Polk 
County, 59-626. 

In the absence of the district attorney the 
court may appoint a special prosecutor, but as 
to whether in such case the county is rendered 
liable for his compensation the court were 
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equally divided: White v. Polk County, 17-
413. 

Recovery against county for services ren
dered on appointment of court to assist in the 
prosecution in a particular case, held proper: 
Curtis v. Cass County, 49-421. 

I t may be that in proper cases the court may 
appoint and require a member of the bar to 
appear and represent the state in a habeas 
corpiis proceeding, al though no compensation 
therefor is provided: Miller v. Buena Vista 
County. 68-711. 

A justice of the peace has no power to ap
point an attorney to prosecute a criminal ac
tion in behalf of the state, and no compensa-
t on can be recovered by reason of such an 
appointment: Davis v, Linn County, 24-508. 
bee, further, notes to § 268. 

L i a b i l i t y for c o n t r a c t s m a d e b y offi
cers o r a g e n t s : A member of the board of 
supervisors has no power to bind the county 
by acts, contracts or declarations in the ab
sence of authority of the board authorizing 
him to do so. He stands on the same footing 
as any other agent : Rice v. Plymouth County, 
43-136. 

The chairman of the board of supervisors 
has no more authori ty to make contracts bind
ing on the county than has any other member ; 
but the chairman or any other member may 
bo empowered by consent, without any formal 
action, to make contracts for proper purposes 
as agent for the board: Tatlock v. Louisa 
County. 46-138. 

The board having the power to do an act 
may properly direct the performance of it by 
a committee: Hopkins v. Clayton County, 
32-15. 

Acceptance by the board of supervisors of 
the report of a committee appointed to settle 
with an agent will bind the board to the te rms 
of the settlement, in the absence of fraud or 
mistake: Ringgold County v. Allen, 42-697. 

^Ratification: While ratification of an un-
author.zKi contract may be inferred from ac
quiescence therein with knowledge of all the 
material tacts, yet, held, tha t where such rat
ification was claimed on account of payments 
being reported as made thereunder by the 
Ueasurer. it must appear not only tha t he re
ported the contract in full, but also that the 
board examined his report in this respect: 
Wilrelnt v. Cedar County, 50-254. 

Where the board, when not in session, of
fered a reward for the recovery of money 
stolen from the county, held, tha t a ratifica
tion thereof made afterward while in session, 
even ai t,»r the acts had been done on which the 
teward was claimed, would render the county 
liable: Hawk v. Marion County, 48-472. 

Certain action of the board in appointing a 
committee to examine a bridge built under 
contract, etc.. held not to amount to an ac
ceptance of the work or ratification of tho 
change. A conditional acceptance, even when 
not authorized, will not necessarily amount 
to a full acceptance: Mallory v. Montgomery 
County, 48-081. 

I m p l i e d c o n t r a c t : The county cannot be 
mad- linbie upon implied agreement beyond 
tii" bmit o tiie contract entered into by the 
Doard forth*; erection of a public bui lding: 
Remhard v. Warren County, 31-381. 

E s t o p p e l : Where the county denies that 
its r ight and title to land has passed under a 
claimed conveyance thereof, it ia estopped 
from collecting taxes on such land for the 
period during which it claims that it had not 
parted with the t i t le : Iowa R. Land Co. v. 
Story County, 36-48. 

Where a county accepts payment of taxes 
from a person claiming to own lands, and 
with full knowledge of such claim, it is es
topped from afterwards asserting title in itself 
to such lands : Adams County v. Burlington 
& M. R. R. Co., 39-507; Audubon County v. 
American Emigrant Co., 40-460. (On a sub
sequent appeal in the leading case the doc
trine there stated was doubted by some mem
bers of the court : Adams County v. Burling
ton & M. R. R. Co., 55-94.) 

The county is estopped from asserting title 
to lands which it has assessed and sold for 
taxes as the property of another : Austin v. 
Bremer County, 44-155. 

Where a county has taxed property in the 
name of a person as owner, it cannot after
wards, when he brings action to restrain the 
collection of the tax, deny tha t he is the owner 
of the l and : Brandirff v. Harrison County, 
50-164. 

A mere unauthorized assessment of lands 
by the county will not estop it from after
wards asserting title, the adverse claimant 
not having parted with his money or changed 
his position in reliance upon such ac t : Page 
County v. Burlington & M. R. R. Co., 40-520. 

Unauthorized acts of county officers in levy
ing taxes on lands which are at the t ime 
claimed by the county will not constitute an 
estoppel as against the county: Buena Vista 
County v. Iowa Falls * S. C. R. Co., 46-226. 

A county will not be estopped or bound by 
the acts of its officers which are in violation of 
law, and void: Howard County v. Bullis, 49-
519; Gill v. Appanoose County, 68-20. 

Representations of authorized agents of a 
county, made in connection with a sale of its 
lands, tha t there are no taxes assessed against 
them, will estop the county from collecting 
taxes for preceding years : Calhoun County v. 
American Emigrant Co., 93 U. S., 124. 

An action by a county to set aside a con
veyance will not render taxes levied on the 
property after such conveyance void: Amer
ican Emigrant Co. v. Iowa R. Land Co., 52-
323. 

In a particular case, held, tha t it was not 
sufficiently shown that taxation of certain 
lands by a county was made by such inadver
tence or mistake that it should not be estopped 
from asserting title there to : Adams County v. 
Burlington & M. R. R. Co., 55-94. 

The fact that land has been taxed to a pur
chaser, who has obtained title thereto from 
the county by fraud, will not estop the county 
from asserting its t i t le : Bixby v. Adams 
County, 49-507. 

A s s i g n m e n t of n o t e s t o : Under some cir
cumstances a county may take an assignment 
of notes, and in an action by the county against 
the maker of a note i t will be presumed tha t 
the circumstances were such as to authorize 
the assignment to the county until the con
trary is shown: Marshall County v, Hanna, 
57-372. 
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T r u s t p r o p e r t y : Where public lands were 
granted to counties, the proceeds thereof to be 
used in erecting county buildings, held, t ha t 
such proceeds were held in trust by the coun
ties, and in an action by the county to recover 
a portion of such fund a general indebted
ness due defendant from the county could not 
be set off: Davis v. Muscatine County, Mor., 
161. 

C o n s t r u c t i o n of diteh.es: Where the 
board of supervisors, in pursuance of a proper-
application, have had a ditch constructed, and 
have paid the contractor the amount of his 
claim therefor, a person whose land is taxed 
for its construction cannot restrain tho collec
tion of such taxes. His objection ought to be 
made sooner: Noyes v. Harrison County, 57-
312. 

While it has been held in this state, against 
the decided weight of authority in other 
states, that counties are liable for damages 
caused by reason of the negligent construc
tion and maintenance of county bridges, 
the court is not disposed to extend the rule 
which has been held applicable to bridges so 
as to make the county liable for damages re
sulting from the negligent construction of a 
county ditch, or from negligence in allowing 
the same to become obstructed: Green v. Har
rison County, 61-311; Nutt v. Mills County, 
61-754. 

C o n s t r u c t i o n o f l e v e e s : In a proceeding 
before the board of supervisors to authorize 
the construction of a levee, and the assessment 
of taxes therefor upon adjacent lands, it is es
sential that a petition signed by residents in
terested in the improvement shall be presented. 
Unless this requirement is complied wi th the 
supervisors can obtain no jurisdiction: Rich-
man v. Board of Supervisors, 70-627. 

C o n s t r u c t i o n of r o a d s : The county has 
authori ty to aid in the construction of a road, 
and warrants issued for that purpose are val id : 
Long v. Boone County, 32-181. 

P a r . 1 2 . S c h o o l f u n d : The board of su
pervisors cannot take advantage of the exemp
tions from tax sales accorded to school-fund 
mortgages, and buy in land sold for taxes 
upon which such a mortgage exists, for the 
express purpose of defeating a prior mortgage. 
The purchase of such tax title not being neces
sary for the protection of the fund, they have 
no power to make i t : Miller v. Gregg, 26-75. 

P a r . 1 8 . B r i d g e s : The board of supervis
ors have authority to contract for the erection 
of bridges within the limits of cities in the 
county: Oskaloosa Steojm-Engine Works v. 
Pottawattamie County, 72-134. 

L i a b i l i t y for d e f e c t s : The county being 
expressly empowered to make and repair 
bridges and levy a bridge tax for such pur
poses (§ 1270), it is its duty, and not that of the 
read supervisors, to build and keep in repair 
bridges of such size as to require an extraor
dinary expenditure of money to construct 
them, or the repairs upon vvhicli involve a con
siderable expense; and the county is liable for 
the damages resulting from negligence i n bu tid
ing or failing to repair : Wilson v. Jefferson 
County, 13-181; Brown v. Jefferson County, 
16-339; Soper v. Henry County. 20-264; Ken
dall v. Lucas County, 26-395; Davis v. Alla
makee County, 40-217; Moreland v. Mitchell 

County, 40-394; Chandler v. Fremont County, 
42-58; Huston v. Iowa County, 43-456; Krause 
v. Davis County, 44-141; Cooper v. Mills 
County, 69-350. 

The general language of this paragraph is 
to be construed in connection wi th t h e gen
eral provisions of the s tatute regulat ing the 
making and repairing of highways (§ 1464 et 
seq.): Soper v. Henry County, 28-264. 

W h a t d e e m e d c o u n t y b r i d g e s : The 
county is not responsible for bridges which it 
is contemplated shall be built and kept in re
pair by the road district (§ 1464), and for dam
ages result ing from the unsafe condition of 
which the road supervisor is made personally 
liable, after notice in wri t ing (§1504): Soper v. 
Henry County, 26'-264; Chandler v. Fremont 
County, 42-58; Taylor v. Davis County, 40-
295. 

But even though it m a y be the obligation 
of the road supervisors to make small repairs 
on county bridges for the purpose of keeping 
them in order, the county is not thereby re
lieved from its liability as to such br idges: 
Roby v. Appanoose County,^ 03-113. 

Where a bridge, not originally built by t he 
county, which was twelve feet in span, and 
could be built for seventy-five dollars, was 
defective for wan t of a rai l ing which would 
have cost five dollars, and the road district 
had ample means for repair ing or rebuilding 
if necessary, held, tha t such bridge was not a 
county bridge, and the county was not liable 
for injuries received from defects the re in : 
Chandler v. Fremont County, 42-58. 

Held, tha t the county was not liable for 
damages resulting from the falling of a bridge, 
where it did not appear tha t it had ever as
sumed control thereof, or made appropriation 
for building it or keeping i t in repair, and tha t 
the records of the board showing the appro
priation for rebuilding, after the accident, 
were not admissible to establish such l iabil i ty: 
Tiller v. Iowa County, 48-90. 

The fact tha t the county is authorized to 
change the location of a highway, and tha t it 
is required tha t the new highway shall be pu t 
into as good condition as the old one, will not 
render it liable for defects in a small bridge 
upon such new highway, a l though the com
mittee of the board of supervisors authorized 
to examine such new highway has accepted i t : 
Taylor v. Davis County, 40-295. 

Bridges properly designated county bridges, 
and for the construction or repair of whick 
the county is liable, are bridges of the larger 
class requiring an extraordinary expenditure 
of money : Ibid. 

That citizens or another corporation has 
contributed to the construction of the bridge 
does not relieve the county from liability for 
negligence in constructing it or keeping it in 
repa i r : Moreland v. Mitchell County, 40-394, 
and see Albee v. Floyd County, 46-177. 

The board has power to construct, and levy 
taxes for, a free bridge over a stream, althougii 
within the limits of an incorporated city, 
when it will accommodate the county and 
traveling public at la rge: Bell v. Foutch, 2 1 -
119; Barrett v. Brooks, 21-144. 

The board may also aid in the construction 
of free bridges, erected w i t h the sanction of 
the proper authorities, for public use upon 
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public lines of travel within as well as with
out incorporated towns or cities: Ibid. 

While the county is liable for injuries re
sulting, through its fault, from defective 
bridges erected by it upon a public highway 
within a town which is not made a separate 
road district, yet when the town becomes in
corporated as a city of the second class, and 
its organization as such is perfected, the city 
becomes bound to keep its bridges in repair, 
and is, in the absence of contract, alone liable 
for their safe condition: McCullom v. Black 
Hawk County, 21^09. 

The provision found in § 726 tha t public 
bridges exceeding forty feet in length over any 
stream crobsing a state or county highway 
shall be constructed and kept in repair by the 
county is applicable to all bridges and not 
merely to those within city limits. But this 
provision does not affect the question whether 
bridges less than forty feet in length are to be 
deemed county bridges, and that fact depends 
upon their necessity to the public, thei r 'char
acter and cost, and the financial ability of the 
road district in which they are located to con
struct and maintain t h e m : Casey v. Tama 
County, 75-655, 

Where, by the provisions of § 403, relating 
to bridges near a county line, one county 
constructs a bridge along the line of a county 
road within the limits of another county, it 
becomes liable for injury resulting from neg
ligence in constructing and maintaining such 
bridge: Ibid. 

E x t e n t of l i a b i l i t y : The county is to be 
hold to the exercise of such care wi th refer
ence to its bridges as reasonably prudent and 
careful men would use in the conduct and 
management of their own affairs of like im
portance : Cooper v. Mills County, 69-350. 

The county is liable not only for the defect
ive construction of a bridge, but for negli
gently and carelessly adopting an insufficient 
plan therefor: Ferguson v. Davis County, 57-
601. 

Where it appeared that the plan, in accord
ance wi th which a contract for the erection of 
a bridge was made and carried out, was defect
ive, and that , al though prepared by the con
tractor, it was so prepared at the direction of 
the county and against his advice as to par
ticular features, held, tha t such contractor 
was not liable for defects of the bridge con
structed by him due to a defective p lan : Hol
land v. Union County, 68-56. 

The approaches to a county bridge consti
tu te a part of the bridge, and the county is 
liable for defects in the construction of such 
approaches -. Moreland v. Mitchell County, 40-
394; Albeev. Floyd County, 46-177. 

The county may be liable for injuries re
ceived by a person who, in the night-time, 
goes upon a newly-constructed bridge and 
suffers injury by reason of the embankments 
not being completed or properly guarded: 
Van Winter v. Henry County, 61-684. 

I t is error to instruct the ju ry that as a mat
ter of law the embankment constituting the 
approach to the bridge is to be regarded as a 
par t of it. That is a question for the j u r y : 
Nims v. Boone County, 66-272; Nirnsv. Boone 
County, 68-642. 

Where a span of a bridge over a bayou was 

separated from the main bridge over a stream 
on the same line of road by some twenty feet 
of embankment, held, that whether such span 
was a part of the main bridge was a question 
for the ju ry . Caiey v. Tama County, 75-655. 

In an action against a county for damages 
resulting from the falling of one span of a 
bridge, held, tha t the jury should not have 
been limited to the consideration of evidence 
relating to the condition of tha t portion of the 
bridge alone: Hughes v. Muscatine County, 
44-672. 

A county may be liable for injuries received 
from the falling of a bridge, which, though 
properly constructed, has become unsafe by 
decay of the timbers, if it has failed to exer
cise care and diligence in inspecting and re
pairing the same, whether the need of such 
repairs is open and obvious or no t : Huff v. 
Poweshiek County. 60-529. 

The county will be liable for negligence in 
failing to inspect and repair where a bridge, 
though properly constructed, has been built so 
long tha t in the exercise of ordinary care and 
diligence the board of supervisors ought to 
have known tha t it would in such t ime .be
come dangerous: Ferguson v, Davis County, 
57-601. 

The county may also become liable for fail
ure of its authorities, upon being notified of 
the dangerous condition of the bridge, to have 
it examined and repaired if defective, and its 
use in the meant ime prevented : Ibid. 

But where it appeared that an examination 
had been made by a competent person, who 
reported that the bridge would run about four 
years, held, tha t the fact that it had already 
stood for a period greater than the average 
life of the timber of which it was composed 
would not render the county liable unless 
some member of the board knew or was in
formed of its unsafe condition, or, in the ex
ercise of reasonable care, should have known 
such condition: Ibid. 

Where it appeared that the county author
ities had placed a writ ten notice of the de
fective condition of a bridge somewhere 
thereon, and pu t a pole across one end of it, 
but there was nothing to show that such no
tice or pole was there when plaintiff received 
his injury, held not error to refuse an instruc
tion assuming tha t defendant would not be 
liable if notice was given and the bridge ob
structed, and such notice or obstruction were 
subsequently removed by some unauthorized 
person: Brown v. Jefferson County, 16-339, 

C o n t r i b u t o r y n e g l i g e n c e : In an action 
against a county to recover damages for in
juries received by reason of a defective bridge, 
defendant may show that plaintiff had knowl
edge of the unsafe condition of the bridge and 
might have reached his destination by another 
road equally convenient, over a good br idge: 
Walker v. Decatur County, 67-307. 

I t will not, however, as a matter of law, 
constitute contributory negligence tha t plaint
iff, knowing the bridge in question was un
safe, did not take another road which was safe 
and convenient, the bridge at which the acci
dent occurred not having been barricaded but 
left open for public t ravel : Ibid. 

P a r . 2 2 : The rules and regulations here 
contemplated are for their own government 
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and not for the government of other bodies or 
boards: Hunter v. Jasper County, 40-568. 

P a r . 24=: The members of a board of super
visors violating these provisions by voting to 
erect a building or bridge, the probable cost 
of which exceeds the amount here specified, 
-without having submitted the question to vote, 
are guilty of a misdemeanor under § 5274: 
State v. Conlee, 25-237. 

Where the erection of a building, the prob
able cost of which exceeds $5,000, has been 
formally authorized, the board are limited to 
the amount authorized by such vote, and an 
indebtedness contracted beyond tha t amount 
is void: Reiehard v. Warren County, 31-381. 

The county cannot be held on an implied 
contract for a quantum meruit where an ex
press contract would have been unauthorized. 
The acceptance and occupation of a building, 
erected at greater expense than that author
ized, will not render the county liable for its 
cost beyond the amount authorized: Ibid. 

The board may order the purchase of real 
estate, not exceeding $2,000 in value, and the 
erection thereon of a public building not cost
ing to exceed $5,000. without submitting the 
question to a vote : Merchant v. Tama County, 
32-200. 

In the submission of a proposition for the 
outlay of money, two distinct objects, each 
calling for a certain specified amount, cannot 
be included in one proposition: Gray v. Mount, 
45-591. 

Before the amendment made by 18th Gr. A., 
ch. 46, held, tha t the submission here au
thorized could only be made at a general 
election: Ibid.; Yant v. Brooks, 19-87. 

Where a proposition was made to a county 

to sell property to it for a court-house, and the 
proposition was submit ted to the voters and 
acquiesced in by them, held, t ha t such action 
did not constitute an acceptance, but only au
thorized an acceptance by the board of super
visors, and in the absence of such action on 
the part of the board the contract was not 
binding on the coun ty : Starr v. Board of Su
pervisors. 22-491. 

And held tha t such a proposition mus t be 
accompanied, when submit ted to vote, by a 
provision to lay a t a x for the payment 
thereof, as provided in £ 432. Ibid. 

The proceeds of swamp lands may be appro
priated to the building of public bridges when 
duly authorized by the vote of the people: 
Barrett v. Brooks, 21-144. 

The submission of such a question to vote 
need not include the submission of t he con
tract under which the bridge is to be bui l t : 
Ibid. 

That proceeds of swamp lands are appropri
ated by a vote of the electors to the construc
tion of a bridge does not restrict the board 
from appropriating a further sum from tho 
bridge fund: Bell v. Foutc\ 21-119. 

Under § 407, authorizing fire voting of taxes 
by a township to aid in the construction of 
county bridges, the electors of the township 
can only vote such taxes when the cost is a t 
least $10,000. which estimate or cost mus t be 
fixed bv the board of supervisors: Ritz v. 
Tannehill, 69-476. 

P a r . 1 9 . B o u n t i e s fo r s c a l p s o f w i l d 
a n i m a l s : To entitle a par ty to recover the 
additional bounty herein contemplated; the 
animals must be taken and killed within the 
coun ty : Murray v. Jones County, 72-286. 

from negligence in constructing and repair
ing such b i idge : Casey v. Tama County, 75-
655. 

4 0 3 . B r i d g e s o n c o u n t y l i n e r o a d s . 17 G. A., ch. 40, § 1. Wher
ever a county line road intersects a stream or sufficient width to require a 
county bridge, and the point of intersection does not afford a suitable site for 
the construction of such bridge, and there is a good site for the erection of a 
bridge wholly within one or the other of said counties, at a reasonable dis
tance from the county line, the boards of supervisors of the respective counties 
to be benefited by said bridge may make the necessary appropriations for the 
sonstruction and maintenance of such bridge, the same as they might do if 
said bridge was located on county line. 

Where, under the provisions of this statute, 
one county erects a bridge along a county 
road but within the limits of another county, 
it may be held liable for injuries resulting 

404. Establishing highway to avoid bridging. 21 G. A., ch. 85, 
§ 1. The board of supervisors shall have the power to change and estab
lish highways along streams where they can avoid building a bridge or bridges 
over said stream, and said highway shall be placed in good traveling condition 
by said county board of supervisors; and all cost accruing in the establishment 
of said road shall be paid out of the county bridge fund. 

405. Commission to assess damages. 21 G. A., ch. 85, § 2. The board 
of supervisors shall have power wherever such highway is necessary to be es
tablished, at their regular session, to appoint three disinterested persons to 
assess the damages of the same. 

406. A p p e a l . 21 G. A., ch. 85, § 3. In all cases the party or parties ag
grieved by said assessment may appeal to the circuit [district] court, but the 
party or parties appealing must give sufficient bond for costs, to be approved 
by the clerk of said court. 
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407. Cities, towns or townships may aid county bridges. 19 G. A., 
ch. 63, 1 1 . I t shall be lawful for any township, incorporated town, or city, 
including cities acting under special charters, to aid in the construction of county 
bridges when the estimated cost of the same is not less than ten thousand dol
lars, as fixed by the board of supervisors, as hereinafter provided. 

See Rit^v. Tan'nehill, 69-476. 
408. Petition; notice, election, rate, levy. 19 G. A., ch. 63, § 2. 

Whenever a petition shall be presented to the council or trustees of any in
corporated town or city, or trustees of any township, signed by a majority of 
the resident property tax-payers of such township, incorporated town, or city, 
asking that the question of aiding the construction of a county bridge, to be sit
uated in whole or in part within such township, incorporated town, or city, or 
within the township in which such incorporated town or city is situated, be 
submitted to the voters thereof, it shall be the duty of the trustees or council 
of such incorporated town or city, or trustees of such township, to immediately 
give notice of a special election, by publication in some newspaper published 
in the county, if any be published'therein, and also by posting such notice in 
five public places in such township, incorporated town or city, at least ten days 
before such election, which notice shall specify the time and place of holding 
said election, the proposed location of the bridge to be aided, the rate per centum 
of tax to be levied, and whether the entire per centum voted is to be collected in 
one year, or one-half collected the first year, and all the conditions in the peti
tion. At such election the question oftaxation shall be submitted, and if a 
majority of the votes polled be for taxation, then the recorder of the incorpo
rated town, the clerk of the city or township, or clerk of said election shall 
forthwith certify to the county auditor the rate per centum of tax then voted 
by said township, city, or incorporated town, the year or years during which 
the same is to be collected, and the time and terms upon which the same, when 
collected, is to be paid as hereinafter provided under the stipulation contained 
in the notice under which such election was held, which said certificate shall be 
recorded in the office of the recorder of deeds of the county, and filed in the 
office of the county auditor. When such certificate shall have been filed and 
recorded as aforesaid, the board of supervisors of the county shall, at the time 
of levying the ordinary taxes next following, levy the tax certified as above, 
under the provisions of this act, and cause the same to be placed on the tax list 
of'the proper township, incorporated town, or city, indicating in their order, 
when and in what proportion the same is to be collected; and these facts 
fhall be noted upon the tax list by the auditor. Said tax shall be collected at 
the time or times specified in said order in the same manner, and be subject to 
tne same penalties for non-payment after the same becomes due and delin
quent, as other taxes. 

4 0 9 . L i m i t of t a x . 19 G. A., ch. 63, § 3. The aggregate amount of 
tax to be voted or levied under the provisions of this act in any township, in
corporated town, or city, shall not exceed five per centum of the assessed 
value of the property therein, respectively, nor shall it exceed one-half the 
estimated cost of the btidge sought to be aided as fixed by the board of super
visors. 

. 4 1 0 . T a x p a i d o u t . 19 G. A., ch. 63, § 4. The moneys collected under 
the provisions of this act shall be paid out by the county treasurer, on the 
order of the board of supervisors of the county, and such order shall specify 
that it is on the special bridge fund belonging' to the township, incorporated 
town, or city from which such tax has been collected, but in no case shall the 
said board make such order until the conditions specified in the petition and 
notice have been complied with. 

4 1 1 . C o n d i t i o n s . 19 G. A., ch. 63, § 5. The petitioners may provide, 
by stipulations contained in the petition for the tax, the conditions upon 



AFTER CODE, § 303.] BOARD OP SUPERVISORS. 103 

which the board of supervisors may ordet the money, when collected, paid 
out. 

412 . Expenses of election. 19 G. A., ch. 63, § 6. The expense of 
giving notice and holding the election provided for herein, shall be audited 
and paid out of the county fund like other claims against the county. 

413 . Surplus bridge fund. 18 G. A., ch. 88, § 1. Whenever any 
county in this state is free from debt, and has a surplus in its bridge fund, 
after providing for the necessary repairs of bridges in said county, then the 
board of supervisors of such county may, out of such surplus, make improve
ments on the highways upon the petition of one-third of the resident free
holders of any township in said county, but in no case shall they be authorized 
to run the county in debt for such improvements of the highways, and when
ever they shall make such improvements they shall let the work by contract 
to the lowest responsible bidder, after having advertised for proposals in 
some newspaper printed in the county for not less than fourteen days previous 
to the letting of said contract. 

414 . Transfer of bridge fund to city. 18 G. A., ch. 45, § l. In each 
county in this state containing a city of the first class within the corporate 
limits of which there are any bridge or bridges, exceeding three hundred feet 
in length, constructed by such city, and for the cost of constructing which 
such city shall be indebted in a sum of not less than one hundred thousand 
dollars, the board of supervisors hereby is required to annually set apart and 
pay to such city out of the bridge fund of such county, the whole amount of 
bridge tax collected on the taxable property within the limits of such city for 
that year, until such indebtedness shall be fully paid. Thereupon such bridge 
or bridges [shall] become free, and such city hereby is required to apply the 
money so set apart and paid to it, and the tolls meanwhile collected on such 
bridge or bridges, after first paying the necessary expense of maintaining the 
same, on such indebtedness, and it shall be unlawful to use or apply the same 
or any part thereof for or to any other purpose, except that so much thereof 
as may be necessary for that purpose may be used to repair any bridge or 
bridges in such city, the repair of which is required for public safety. 

415. Rebuilding public buildings with insurance money. 19 
G. A., ch. 54, § 1. In any county in this state, where the public buildings 
thereof, or any of them, have been or may hereafter be destroyed by lire, 
wind, or lightning, the board of supervisors of such county, for the purpose 
of reconstructing the same, may appropriate, in addition to the amount now 
authorized by law, the amount received by way of insurance on such building 
or buildings so destroyed. 

416. Tax for relief of soldiers and sailors and families. 22 G. A., 
ch. 105, § 1. The board of supervisors of the several counties of this state are 
hereby authorized to levy, in addition to the taxes now levied by law, a tax 
not exceeding three-tenths of one mill upon the taxable property of their re
spective counties, to be levied and collected as now provided by law for the 
assessment and collection of taxes, for the purpose of creating a fund for the 
relief and for funeral expenses of honorably discharged indigent Union sol
diers, sailors and marines, and the indigent wives, widows and minor children 
not over fourteen years of age in the case of boys and not over sixteen years 
of age in the case of girls, of such indigent or deceased Union soldiers, sailors 
or marines, having a legal residence in said county to be disbursed as herein
after provided. 

417. Soldiers' relief commission. 22 G. A., ch. 105, § 2. The board of 
supervisors in each county of this state shall on or before the first Monday of 
September, 1888, appoint three persons, who are residents of such county, at 
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least two of whom shall be honorably discharged Union soldiers, one to serve 
three years, one to serve two years, one to serve one year from date of ap
pointment, and each year thereafter one person to serve for three years, such 
persons so appointed, when organized by the selection of one of their number 
as chairman, and one as secretary, shall be designated and known as " The 
Soldiers' Relief Commission." The members of said commission shall qualify 
by taking the usual oath of office and shall each give bonds in the sum of five 
hundred dollars for the faithful performance of their duties. In the event of 
a vacancy in said commission occurring from any cause, the board of super
visors shall fill the vacancy for the unexpired term. 

418. Meeting and duties of; compensation. 22 G. A., ch. 105, § 3. 
The soldiers' relief commission shall meet at the county auditor's office on the 
firstTMonday in September of each year, and at such other times as is deemed 
necessary, and shall examine and determine who are entitled to relief under 
the provisions of this act, and shall make lists of such persons, and at the 
September meeting such commission, after determining the probable amount 
necessary for the purpose provided herein, shall certify the amount to the 
board of supervisors, and the board of supervisors of each county, at its Sep
tember meeting each year, shall make such levies as shall be necessary to 
raise the required relief fund, not exceeding three-tenths of a mill on the tax
able property of such county. The soldiers' relief commission shall fix the 
amount to be paid in each case, the aggregate not to exceed the levy of said 
tax for any one year and shall certify the lists to the county auditor. The 
auditor shall within twenty days thereafter, transmit to the township clerks 
in his county a list of the names of the persons in the respective townships to 
whom relief has been awarded and the amount thereof. The auditor, on the 
first Monday of each month after said fund is ready for distribution shall 
issue his warrant to the soldiers' relief commission, upon the county treasurer, 
for the several amounts awarded. Such commission shall disburse the same to 
the person or persons named in the lists, taking receipts therefor; or such 
fund may be disbursed in any other manuer directed by the commission; pro
vided, however, that when said commission is satisfied that any person entitled 
to relief under this act will not properly expend the amount allowed, the com
mission may pay the amount to some suitable person who shall expend the 
same for such person in such manner as the commission may direct; and pro
vided, further, that said commission, at any meeting, may decrease, increase, 
or discontinue any amount before awarded, and may add new names to the 
lists, which shall be certified to the county auditor. The soldiers' relief com
mission shall, at the end of each year, make to the board of supervisors a de
tailed report of the transactions of such commission; such report shall be 
accompanied with vouchers for all moneys disbursed. 

4 1 9 . R e m o v a l . 22 G. A., ch. 105, § 4. The board of supervisors may at 
any time remove any member of the commission for neglect of duty or mal
administration and appoint others in the place of members thus removed. 

420. Burial of soldiers and sailors. 20 G. A.,ch. 178, § 1. It shall be 
the duty of the board of supervisors in each of the counties of this state, to 
designate some suitable person in each township, whose duty it shall be to 
cause to be decently interred the body of any honorably discharged soldier, 
sailor, or marine, who served in the army or navy of the United States during 
the late war, who may hereafter die without leaving sufficient means to defray 
funeral expenses. Such burial shall not be made in any cemetery or burial 
ground used exclusively for the burial of the pauper dead. Provided, the 
expenses of such burial shall not exceed the sum of thirty-five dollars; and pro
vided further, that in case surviving relatives of the deceased shall desire to 
conduct the funeral, and are unable or unwilling to pay the charges therefor, 



t 

CODE, § 305.] BOARD OF SUPERVISORS. 105 

they shall be permitted so to do, and the expenses shall be paid as herein pro
vided. 

421 . Head-stone. 20 G. A., ch. 178, § 2. The grave of any such deceased 
soldier, sailor, or marine, shall be marked by a head-stone containing the name 
of the deceased and the organization to which he belonged or in which he 
served. Provided, such head-stone shall not cost more than the sum of fifteen 
dollars, and shall be of such design and material as may be approved by the 
board of supervisors. 

422. Expense. 20 G. A., ch. 178, § 3. The expenses of such burial and 
head-stone shall be paid by the county in which such soldier, sailor, or marine 
shall have died. And the board of supervisors of such county is hereby au
thorized and directed to audit the account and pay the said expenses, in sim
ilar manner as other accounts against such county are audited and paid. 

423. Soldiers' monuments and memorial halls. 21G. A., ch. 62, § i. 
A tax, not to exceed one mill on the dollar on the assessed valuation of 
any county, may be voted for the purpose of erecting monuments and memo
rial halls on which or in which shall be included the names of all deceased 
soldiers and sailors and all who may hereafter die, who enlisted or entered the 
service from the county where such appropriations may be made and also the 
names of such other deceased soldiers as the grand army posts of said county 
shall direct, as hereinafter provided. 

424. "Voting tax. 21 G. A., ch. 62, § 2. Whenever a petition shall be 
presented to the board of supervisors of any county in. this state signed by a 
majority of the members of the grand army posts in said county asking said 
board of supervisors to submit to the legally qualified voters of said county, at 
the next general election, after said petition shall have been presented, the 
question of aiding in the erection of a soldiers' and sailors' monument or me
morial hall, as provided for in section one of this act [§ 423]. At such election 
the question of taxation shall be submitted, the form of the ballot shall be 
" for taxation" and " against taxation" and if a majority of the ballots 
polled be for taxation, then the board of supervisors of said county at the time 
of levying the ordinary taxes, next succeeding said election shall levy such 
tax as is voted under the provisions of this act, the same to be placed upon the 
tax lists of said county and collected as other taxes. 

425 . Collection and expenditure. 21 G. A., ch. 62, § 3. The taxes 
when collected by the county treasurer shall be drawn and expended for the 
erection of such soldiers' and sailors' monuments or memorial halls under the 
direction of a committee of three to be selected by a majority of all the mem
bers of the grand army posts in the county where such tax is voted, and-the 
county auditor shall draw his warrants upon the treasurer for said money at 
the times and in the amounts as may be directed by said committee and shall 
charge it with the same and the committee shall settle and account with the 
board of supervisors for all money so drawn in the same manner as is now or 
may hereafter be provided by law for the settlement of the accounts of town
ship clerks. Provided, this act shall not be held to apply to any county 
which has before the passage of this act made an appropriation for the erec
tion of a soldiers' monument under the provisions of chapter one hundred and 
s'jcty-two of the acts of the twentieth general assembly. 

[20 G-. A.,ch. 162, referred to in the last section, is repealed by 21 G. A., ch. 62, § 4.] 
[Sec. 304 is repealed by 20 G. A., ch. 197, § 1.] 

426 . Majority of board. 305. No tax shall be levied, no contract for 
the erection of any public buildings entered into, no settlement with the 
county officers made, no real estate purchased or sold, no new site designated 
for any county buildings, no change made in the boundaries of townships, and 
no money appropriated to aid in the construction of highways and bridges, 
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without a majority of the whole board of supervisors voting therefor and con
senting thereto. [R., § 313.] 

The authority of a count}7 to aid in the con- or be put in writing in order to be binding, 
struction of a road is here necessarily implied, yet there should at least be an assent to 
and warrants issued therefor are valid: Long such action given by a majority of the mem-
v, Boone County, 32-181. bers of the board, while in session, before it 

While it is not necessary that everything will be binding on the county: Rice v. Ply-
done by the board must be entered of record mouth County, 43-136. 

427. P u b l i c a t i o n of not ices . 306. The clerk of the district court, sher
iff, auditor, treasurer, and recorder shall designate the newspapers in which the 
notices pertaining to their several offices shall be published, and the board of 
supervisors shall designate the papers in which all other county notices shall 
be published; and in counties having a population exceeding eighteen thou
sand inhabitants, the board shall designate as one of such papers, a paper 
published in a foreign language, if there be such in its county. 

This refers only to county notices and not cases plaintiff may designate the papers in 
to notices in reference to the commencement which publication shall be made: See § 5112, 
of actions or sales upon execution, in which and note. 

428. Publication of proceedings. 307; 20 G. A., ch. 197, § 2; 21 
G. A., ch. 86, § 2. The board of supervisors shall, at its January session of each 
year, select two newspapers published within the county, or one, if there be 
but one published therein, having the largest number of bona fide yearly sub
scribers within the county, which circulation shall be determined as follows: 
in case of contest the applicants shall each deposit with the county auditor on 
or before a day named by the board of supervisors, a certified statement sub
scribed and sworn to before some competent officer, giving the names of the 
several postoffices and the number and the names of the bona fide yearly sub
scribers receiving their papers through each of said offices living within the 
county, such statements to be in sealed envelopes and opened by the county 
auditor upon direction by the board of supervisors to do so, and the two appli
cants thus showing the greatest number of bona fide yearly subscribers living 
within the county shall be the county official papers in which all the proceed
ings of the county board of supervisors, the schedule of bills allowed, and the 
reports of the county treasurer, including a schedule of the receipts and ex
penditure, shall be published at the expense of the county during the ensuing 
year, and the cost of such publication shall not exceed one-third the rate al
lowed by law for legal advertisements, and provided, that in counties having 
a population of seventeen thousand inhabitants or more, three papers (not 
more than two of which shall be published in the same town) may be selected 
in which such proceedings shall be published with the same limitation as to 
compensation, and the county auditor shall furnish all such papers selected a 
copy of such proceedings for that purpose; and furthermore provided, that in 
counties having two county seats each district shall be regarded as a county 
for that purpose. In case charges of fraud are made by an aggrieved pub
lisher, the board shall seek other evidence of circulation and the aggrieved 
publisher shall have the right of appeal to the circuit [district] court for redress 
of grievance. Said appeal shall be taken as in ordinary actions, and in case of 
appeal, neither publisher to the contest shall receive pay for publishing such 
proceedings until the case is disposed of in the circuit [district] court. 

Decisions u n d e r the original section: The schedule of the receipts and expend i-
The proprietor or publisher of a newspaper has tures, with the names of all claimants, etc., 
no interest in the selection of his paper for the required to be published under the provisions of 
publication of proceedings, etc., that he can Code, § 304, before its repeal, were not required 
maintain an action in his own name to compel to be published under this section as a part of 
the board to comply with the law, and order the proceedings of the board: McBride v. Har-
such publication in his paper: Welch v. Board din County, 58-219. Nor was the treasurer's 
of Supervisors, 23-199; Smith v. Yoram, 37- semi-annual report to be so published: Hais-
89; Iowa News Co. v. Harris, 62-501. lett v, Howard County, 58-377. 
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"Where the board entered into a contract for was less than that which they they were au-
fche publication of matter authorized to be thorized to pay for the proper printing of such 
published by them, in four newspapers instead matter, held, that their action could not be re-
of two as authorized by law, but at such rate strained by injunction at the suit of a tax 
that the aggregate amount of compensation payer: Sperry v. Kretehner, 65-525. 

429. Books kept. 308. The board is authorized and required to keep the 
following books: 

1. A book to be known as the " minute book," in which shall be recorded 
all orders and decisions made by them, except those relating to highways. All 
orders for the allowance of money from the county treasury, shall state on 
what account and to whom the allowance is made, dating the same and num
bering them consecutively through each year; 

2. A book to be -known as the '* highway record," in which shall be recorded 
all proceedings and adjudications relating to the establishment, change, or dis
continuance of highways; 

3. A book to be known as the " warrant book," in which shall be entered in 
the order of their issuance, the number, date, amount, name of drawee of each 
warrant drawn on the treasury, and the number of warrants as directed in re
lation to the minute book. [R, § 318.] 

It is not necessary that everything done by The fact that the members of the board, 
the board be entered of record in order to when not in session, expressed views different 
be binding, although there must at least be from their recorded action will not affect such 
an assent thereto given by a majority of the action as recorded: Palo Alto County v. Bur-
members while in session: Rice v. Plymouth lingame, 71-201. 
County, 43-136. 

QUESTIONS SUBMITTED TO T H E P E O P L E . 

430. What questions. 309; 15 G. A., ch. 70, § 4. The board of super
visors may submit to the people of the county at any regular election, or at 
any special one called for that purpose, the question whether money may be 
borrowed to aid in the erection of any public buildings, whether any species 
of stock, not prohibited by law, shall be permitted to run at large and at what 
time it shall be prohibited, and the question of any other local or police regu
lation not inconsistent with the laws of the state. And when the warrants of 
a county are at a depreciated value, they may, in like manner, submit the 
question whether a tax of a higher rate than that provided by law shall be 
levied, and in all cases when an additional tax is laid, in pursuance of a vote 
of the people of any county, for the special purpose of repaying borrowed 
money, or constructing, or aiding to construct, any highway or bridge, such, 
special tax shall be paid in money, and in no other manner. [R., § 250; C., '51, 
§ 114.] 

[As to meaning of the word " stock," and as to submitting to vote the question whether 
stock shall be permitted to run at large, see § 2253.] 

Submission of proposition: Where the upon which the voters of the county have 
proposition submitted to the voters was to acted; and in a particular case, held, that a 
issue bonds for the erection of a court-house notice of submission of a proposition for the 
and provide a tax for their payment, and the disposition of swamp lands by the county was 
ballots were "for court-house bonds" and sufficient, although such notice was not in the 
•' against" the same, a majority of the ballots form required by statute: Ibid. 
cast being in the affirmative, held, that such Two or more propositions may be subrnit-
vote authorized the levy of a tax as well as ted to vote at the same time, but they cannot 
the issuance of the bonds: Milwaukee & St. P. be joined together so as to make the adoption 
R. Co. v. Kossuth County, 41-57. of each depend upon the adoption of all the 

Where a proposition is submitted for ratifi- others: McMillan v. Lee County, 3-311; Gray 
cation at an election it is necessary that the v. Mount, 45-591. 
voters shall be advised of the nature or terms If the board are authorized to borrow money 
of the contract or proposition submitted, and they may do it by means of negotiable bonds, 
when or where they are called upon to express but if not so authorized they have no author-
by vote their assent or dissent: Page County ity to issue such bonds, and bonds so issued 
v. American Emigrant Co., 41-115. would be void. [Decided under § 114, Code 

The manner and form of notice is not essen- 1851]: Hull v. Marshall County, 12-142; Cas-
tial if there has been sufficient notice in fact ady v. Woodbury County, 13-113. 
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When authorized by vote of the people the dinary expenditures: Carpenter v. Buena 
counties of Iowa have the power to issue ne- Vista County, 5 Dillon, 556. 
gotiable bonds for borrowed money or extraor-

431. Mode . 310. The mode of submitting such questions to the people 
shall be the following: the whole question, including the sum desired to be 
raised, or the amount of tax desired to be levied, or the rate per annum, and 
the whole regulation, including the time of its taking effect or having opera
tion, if it be of a nature to be set forth, and the penalty for its violation if 
there be one, shall be published at least four weeks in some newspaper printed 
in the county. If there be no such newspaper, the publication shall be by 
being posted up in at least one of the most public places in each township in 
the county, and in addition, in at least five among the most public places in 
the county, one of them being the door of the court-house, for at least thirty 
days prior to the time of taking the vote. All such notices shall name the 
time when such question will be voted upon, and the form in which the ques
tion shall be taken, and a copy of the question submitted shall be posted up at 
each place of voting during the day of election. [R., § 251; C., '51, § 115.] 

Where the question submitted was whether sion to specify for what year the tax should 
a special tax should be levied to pay depre- be levied rendered the submission invalid: 
ciated county warrants, held, that the omis- Iowa R. Land Co. v. Sac County, 39-124, 149. 

432. P r o v i s i o n for t a x . 311. When a question so submitted involves 
the borrowing or the expenditure of money, the proposition of the question 
must be accompanied by a provision to lay a tax for the payment thereof in 
addition to the usual taxes, as directed in the following section, and no vote 
adopting the question proposed will be of effect unless it adopt the tax also. 
[R , §252; 0 . , ' 51 , §116.] 

The adoption of a proposition for the ex- Starr v. Des Moines County, 22-491. But it 
penditure of money is of no effect unless the is not necessary that the provision for levying 
submission of such, proposition was accom- the tax be a distinct proposition to be voted 
panied by the provision to lay a tax for the upon separately from the main one; each prop-
payment thereof. The provisions of this sec- osition, how-ever, must be accompanied by 
tion held applicable to submission of proposi- such provision: McMillan v. Lee County, 
tions provided for in subdivision 24, § 402: 3-311. 

433. Rate . 312. The rate of tax shall in no case be more than one per 
cent, on the county valuation in one year. When the object is to borrow 
money for the erection of public buildings as above provided, the rate shall 
be such as to pay the debt in a period not exceeding ten years. When the 
object is to construct, or to aid in constructing, any highway or bridge, the 
annual rate shall not be less than one mill on the dollar of valuation, and 
any of the above taxes becoming delinquent shall draw the same interest with 
the ordinary taxes. [R , § 253; C , '51, § 117.] 

The authority of a county to aid in the con- and warrants issued therefor are valid: Long 
Btruction of a road is here necessarily implied, v. Boone County, 32-181. 

434. L e v y to c o n t i n u e . 313. When it is supposed that the levy of one 
year will not pay the entire amount, the proposition and the vote must be to 
continue the proposed rate from year to year, until the amount is paid. 
[R , § 254; C , '51, § 118.] 

435. R e c o r d of adopt ion . 314. The board of supervisors, on being 
satisfied that the above requirements have been substantially complied with, 
and that a majority of the votes cast are in favor of the proposition submit
ted, shall cause the proposition and the result of the vote to be entered at 
large in the minute book, and a notice of its adoption to be published for the 
same time and in the same manner as above provided for publishing the pre
liminary notice, and from the time of entering the result of the vote in rela
tion to borrowing or expending money, and from the completion of the notice 
of its adoption m the case of a local or police regulation, the vote and the 
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entry thereof on the countv records shall be in full force and effect. [R., § 255; 
G, '51, § 119.] 

After the authority to levy the tax has been provided by law, in order to make it valid: 
duly conferred by vote of the people, the board Iowa R. Land Co. v. Woodbury County, 
must proceed to make a levy of the tax, as 39-172. 

436. Rescinding. 315. Propositions thus adopted, and local regulations 
thus established, may be rescinded in like manner and upon like notice by a 
subsequent vote taken thereon, but neither contracts made under them, nor 
the taxes appointed for carrying them into effect, can be rescinded. [R., § 256; 
0., '51, § 120.] 

437. Number of petitioners. 316. The board shall submit the question 
of the adoption or rescission of such a measure when petitioned therefor by 
one-fourth of the voters of the county, unless a different number be prescribed 
by law in any special case. [R., § 257; C, '51, § 121.] 

438. Record as evidence. 317. The record of the adoption or rescission 
of any such measure shall be presumptive evidence that all the proceedings 
necessary to give the vote validity have been regularly conducted. [R., § 258; 
C, '51, § 122.] 

439. Excess of tax. 318. In case the amount produced by the rate of 
tax proposed and levied exceeds the amount sought for the specific object, it 
shall not, therefore, be held invalid, but the excess shall go into the ordinary 
county funds. [R, 259; C, '51, § 123.] 

440. Distinct fund. 319. Money so raised for such purposes is specially 
appropriated, and constitutes a fund distinct from all others in the hands of 
the treasurer until the obligation assumed is discharged. [R., § 260; C., '51, 
§ 124.] 

441. Funds uncalled for. 16 G. A., ch. 84, § 1. In any county of this 
state, where any special levy has been made to pay any claim, bond or other 
indebtedness, and the same shall have remained in the treasury of the county, 
uncalled for, for a period of three years, the board of supervisors of such 
county may authorize such unclaimed fund to be transferred to the general 
county fund. 

CHANGING NAMES OF UNINCORPORATED TOWNS AND VILLAGES. 

442. Board m a y change. 16 G. A., ch. 146, § 1. The board of super
visors may change the name of unincorporated towns or villages within their 
respective counties in the manner herein prescribed. 

443. Petition. 16 G. A., ch. 146, § 2. When any number of the inhabitants 
of such town or village shall desire to change the name thereof, there shall be 
filed in the office of the county auditor of the proper county, at least ten days 
before the regular meeting of the board of supervisors, a petition for that pur
pose, which must be signed by at least two-thirds of the qualified electors of 
said town or village, setting forth the name by which said town or village is 
known, its location as near as practicable, and giving the name which they 
desire the town shall thereafter be known by. 

444. Notice. 16 G. A., ch. 146, § 3. Notice of the filing of said petition 
and the time and place when the same shall be heard, and the objects and 
purposes thereof, siiall be given at least four weeks before the regular meeting 
of the board of supervisors, in like manner as the publication of original no
tices in civil actions where the defendant cannot be personally served within 
the state; or by posting up a notice of said petition in three public places in 
the town or village the name of which is sought to be changed, at least four 
weeks before the meeting of said board, and also one copy of said notice for 
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the same length of time on the front door of the court-house of the proper 
county wherein the last term of the district court was held. 

4 4 5 . H e a r i n g ; r e m o n s t r a n c e s . 16 G. A., ch. 146, § 4. At the first reg
ular meeting of said board after publication of notice is completed, the board of 
supervisors shall proceed to hear and determine said petition, unless said hearing 
is for good cause continued until the next meeting; and said board on the 
hearing of said petition, shall hear any remonstrances against the proposed 
change, and in all its proceedings in relation to the hearing of said petition 
and remonstrances to the same, the said board shall be governed by the law 
regulating the hearing of petitions for the establishment of highways, so far 
as they are applicable and not inconsistent with this act. 

4 4 6 . C h a n g e o r d e r e d . 16 G. A., ch. 146, § 5. If, on the hearing, it shall 
appear to the said board that two-thirds of the qualified electors of said town 
or village in good faith signed said petition for change of name, and desired 
the same, then the said board shall order said name to be changed as prayed 
for. 

4 4 7 . R e c o r d ; n o t i c e . 16 G. A., ch. 146, § 6. Said order of the board 
shall thereupon be entered of record, giving the name of said town or village 
as set forth in said petition, the new name given, the time when the change 
shall take effect which shall not be less than thirty days thereafter, and direct
ing that notice of said change shall be published in at least one newspaper 
published in said county, if any; and if there is no newspaper published in 
said county, then said notice shall be published by posting the same for four 
weeks on the front door of the court-house where the last term of the district 
court of said county was held. 

4 4 8 . P r o o f Of p u b l i c a t i o n . 16 G. A., ch. 146, § 7. The ordinary proof 
of such publication shall be filed in the office of the county auditor, shall be 
by him filed for preservation, and on the day fixed by the board as aforesaid 
the change shall be complete. 

4 4 9 . Cos t s . 16 G. A., ch. 146, § 8. In all cases arising under the provis
ions of this act where there is no remonstrance or opposition to said petition, 
the petitioners shall pay all costs; but in all other cases, costs shall abide the 
result of the proceeding, and be taxed to either party, in the discretion of the 
board, or divided equitably between the parties. 

CHAPTER 3. 

OF THE COUNTY AUDITOR. 

4 5 0 . D u t i e s of. 320. The county auditor shall: 
1. Record all the proceedings of the board in proper books provided for that 

purpose; 
2. Make full entries of all their resolutions and decisions on all questions 

concerning the raising of money, and for the allowance of money from the 
county treasury; 

3. Record the vote of each supervisor on any question submitted to the 
board, if required by any member present; 

4. Sign all orders issued by the board for the payment of money, and record 
in a book provided for the purpose, the reports of the county treasurer of the 
receipts and disbursements of the county; 

5. Preserve and file all accounts acted upon by the board, with their action 
thereon, and perform such special duties as are or may be required of him by 
law; 
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6. Designate upon every account on which any sum shall be allowed by the 
board, the amount so allowed and the charges for which the same was allowed; 

7. Deliver to any person who may demand it, a certified copy of any record 
or account in his office on payment of his legal fees therefor. [R.. §§ 319, 320; 
12 G. A., ch. 160, | 1.] 

[The auditor to report the expenses of the county for criminal prosecutions to the clerk, 
see § 455.] 

Mandamus may be brought to compel the drafts made by him from the treasury in the 
proper officer to attach the county seal to a payment of his compensation. The auditor 
warrant drawn by him or his predecessor on being authorized to sign orders, the treasurer 
the treasurer, to make it conform to the re- is not in fault in paying them: I bid. 
quirements of § 458. Such action will be Where a county auditor surrenders secnri-
barred under § 3734, *fl 3, in three years from ties of the school fund in his hands under im-
the issuance of the warrant, and not from the proper circumstances, he becomes liable on 
time demand was made to have the seal at- his bond for damages resulting therefrom; 
tached: Prescott v. Gonser, 34-175. and if no actual damages are shown he is at 

The county auditor not being authorized to least liable for nominal damages: Madison 
receive money due on school-fund notes, his County v. Tullis, 69-720. 
sureties cannot be held for money paid to him In an action against a board of supervisors, 
in satisfaction of a judgment for such funds: service of notice cannot be made on the county 
Mahaska County v. Ruan, 45-328. auditor: Polk v. Foster, 71-26. 

Sureties of the auditor are liable for over-

451. Signing warrants. 321. The auditor shall not sign or issue any 
county warrant except upon the recorded vote or resolution of the board of 
supervisors authorizing the same, except for jury fees, and every such warrant 
shall be numbered, and the date, amount, and number of the same, and the 
name of the person to whom issued, shall be entered m a book to be kept by 
him in his office for the purpose. [R., § 321.] 

If a vote is legally passed authorizing the County warrants are not negotiable instru-
issuance of warrants, and the failure to re- ments: Ibid. 
cord it is a mere clerical omission, such failure This section is directory and not mandatory, 
to record will not invalidate a warrant other- and a warrant issued where there is no re-
wise legally and properly issued: Clark v. corded vote is not on that account void: 
Polk County, 19-248: Long v. Boone County, Griggs v. Kimball, 42-512. 
36-60, 66. Where a warrant is issued by the proper 

As no recorded vote is necessary to author- officers to a contractor for work done under 
ize the issuance of warrants for jury fees, held, an unauthorized contract, and the warrant is 
that the fact that no vote authorizing certain paid, the county cannot recover back the 
warrants appeared of record did not neces- amount thus paid: Long v. Boone County 
sarily render such warrants invalid: Clark v. 36-60. 
Polk County, 19-248. 

452. School fund. 322. Whenever the auditor of any county shall re
ceive from the state auditor, notice of the apportionment of school moneys to 
be distributed in the county, he shall file the same in his office and transmit a 
certified copy thereof to the county treasurer, and he shall also lay a certified 
copy thereof before the board at its next regular meeting. [R., § 322.] 

453. Court-house. 323. The county auditor shall have the general cus
tody and control of the court-house in each county respectively, subject to the 
direction of the board of supervisors. [Ex. S., 8 G. A., ch. 2.] 

454. Report to secretary of s tate . 324. The county auditor shall re
port to the secretary of state the name, office, and term of office of everv 
county officer elected or appointed, within ten days after their election and 
qualification, and the secretary of state shall record the same in a book to be 
kept for that purpose in his office. [R, § 291.] 

455 . Repor t expenses of p rosecut ions . 18 G.A., ch. 22, § 2. In order 
to enable the clerk of the district court properly to comply with the provisions 
of section two hundred and three of the code, [§ 264j it is made the duty of the 
county auditor to report to said clerk, before the first day of ^November in 
each year, the expenses of the county for criminal prosecutions during the 
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year ending the thirtieth day of September preceding, including, but distin
guishing the compensation of district [county] attorney. 

[The penalty for violation of this section is provided by § 515, which is a part of the same 
act as the foregoing.] 

456. Who eligible. 325. The clerk of the district court and county re
corder shall each be eligible to the office of countj7 auditor, and may discharge 
the duties of both offices. [12 G. A., ch. 160, § 7, J 

457. Cannot be t r easu re r . 326. The offices of county auditor and 
county treasurer shall not be united in the same person. The auditor and his 
deputy are prohibited from acting as attorney, either directly or indirectly, in 
any matter pending before the board of supervisors. 

CHAPTER 4. 

OF THE COUNTY TREASURER. 

458. Duties. 327. The treasurer shall receive all money payable to the 
county, and disburse the same on warrants drawn and signed by the county 
auditor and sealed with the county seal, and not otherwise; and shall keep a 
true account of all receipts and disbursements, and hold the same at all times 
ready for the inspection of the board of supervisors. [R, § 360; C, '51, § 152.] 

L i a b i l i t y : The county treasurer is only 
held to a reasonable degree of care and dili
gence, and if, notwithstanding such care, 
moneys of the county are stolen from him, 
he is not l iable: Ross v. Hatch, 5-149. 

Where a county treasurer deposited public 
money in a bank which subsequently failed, 
held, tha t this constituted an unlawful dis
posal of the public funds for which he was 
liable on his bond: Dowry v. Polk County, 
51-50. 

Where , under the statutory provision au
thorizing the deposit of public money in a 
bank to be selected for tha t purpose, upon the 
giving of bond by such bank, if the bond is 
given and allowed to remain outstanding it 
constitutes security, not merely for the first 
deposit, but for other deposits which m a y 
subsequently be m a d e : Poor v. Merrill, 68-
436. 

Demand upon the person in charge of the 
b i n k where the deposit is made is sufficient to 
constitute a breach of the bond in case of non
payment of the funds: Ibid. 

Where a certificate of deposit is issued for 
t he repayment of the deposit when it is re
turned, but no objection to the payment of 
the money is made on the ground of the fail
ure to return such certificate, the fact that it 
is not returned will not defeat the right to re
cover, it being afterwards surrendered: Ibid. 

One who has wrongfully boriowed county 
funds of the treasurer, and repaid them, can
not be held liable to the county . Marshall 
County v. Baum, 53-528. 

Where a county treasurer had made use of 
county funds in a partnership business, but it 
did not appear that such illegal use was known 
to his partner, or tha t all the funds so used 
bad not been paid back, held, tha t the county 

could not establish a t rust in lands held in the 
name of such par tner : Ibid. 

Under the provisions of previous statutes, 
held, tha t as to the state revenue the county 
treasurer was required to account to the au
ditor of state, and could not by a settlement 
with the county authorities defeat an action 
for deficiency of state funds unaccounted for 
by h i m : Ford v. Jefferson County, 4 G. Gr., 
273; Jefferson County v. Ford, 4 G. Gr., 367. 

Where the treasurer failed to cancel war
rants redeemed by him as required by law, 
and they were stolen, without fault on his part , 
and again pu t in circulation, and paid, held, 
tha t there was such neglect of duty as to ren
der him l iable: Johnson County v. Hughes, 
12-360. 

A county treasurer having paid over to the 
treasurer of a school district taxes belonging 
to such district without a war ran t signed by 
the president and countersigned by the secre
tary, as required by law, and the treasurer of 
the district having failed to account for all 
the money so paid over, held, that the direct
ors of the district must, under the circum
stances, have known tha t such money came 
into the hands of their treasurer, and might 
have protected themselves by requiring from 
h im a sufficient bond; tha t the irregular 
payment by the county treasurer was not the 
proximate cause of the loss, and he was not 
liable therefor: District T'p v. Bowman, 55-
129. 

As to bond of county treasurer and his lia
bility thereon, see § 1139, and notes. 

W a r r a n t s : A warrant to which the county 
seal is not affixed is not valid. The county m a y 
be liable on the indebtedness for which such 
war ran t was issued, but not on the war ran t : 
Springer v. Clay County, 35-241. As to com-
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pelling auditor to affix the seal in a proper 
case, see note to § 450. 

A county treasurer, in taking up and can
celing warrants, is a servant of the county; 
and, although he issues a new warrant for an 
excess of warrants presented in payment of 
indebtedness to the county, instead of a cer
tificate of overplus as provided by law, a re
covery of such overplus may be had as against 
the county: Barney v. Buena Vista County. 
33-261. 

Collection of t axes : A special tax for, 
and in aid of, a railway company is not pay
able to the county; and where the tax payer 
becomes entitled to have it refunded the treas
urer may refund it so far as tho proceeds of 
such tax are in his hands, without a warrant 
from the auditor: Barnes v. Marshall County, 
56-20. 

Taxes paid without objection by t h e t a x 
payer, and received by the treasurer -under 
color and by virtue of his official a u t h o r i t y 
must be accounted for by him. I r regular i t ies 
or illegalities in the assessment and collection 
of taxes will not constitute a defense i n a n ac
tion, on his part, for taxes actually r e c e i v e d : 
Mahaska County v. Ingalls, 14-170. 

The treasurer, and not the auditor, should 
receive money belonging to the school fund.; 
Mahaska County v. Searle, 44-492; Mahaska 
County v. Ruan, 45-328. 

The county is not liable for wrongful a c(;S 
of the treasurer in wilfully, and wi thou t au
thority, collecting taxes in excess of t h e sum 
due, where it has not subsequently approved 
the act or been benefited thereby: Exte-n v 
Keokuk County, 18-199. ' 

A county cannot stop interest on outstand
ing warrants by notice that it is ready to 
redeem the same. Nothing short of actual 
tender is sufficient for that purpose: Roony v. 
Dubuque County, 44-128. But see now the 
provision in the next section. 

Judgment may be rendered against a county 
upon a county order or warrant drawn upon 
the county treasurer: Steel v. Davis County, 
2 G. Gr., 469. 

Where a warrant is issued, payable out of a 
special fund, and the county has ample power 
to provide such fund for the payment of the 
«arrant, a general judgment against the 
county upon such warrant may bo rendered. 
Demand on the board of supervisors to levy a 

459. Indorsement of warrants . 328. When the warrant drawn by 
the auditor on the treasurer is presented for payment, and not paid for w a n t of 
money, the treasurer shall indorse thereon a note of that fact and t h e d a t e 
of presentation, and sign it, and thenceforth it shall draw interest at t h e r a t e 
of six per cent.; and when a warrant which draws interest is taken u p , the 
treasurer is required to indorse upon it the date and amount of i n t e r e s t al
lowed, and such warrant is to be considered as canceled and shall not b e re
issued. [E., § 361; C , '51, § 153.] 

tax to pay the warrant is not necessary : Mills 
County Nat. Bank v. Mills County, 67-697, 

It seems, however, that in such case the 
creditor, after obtaining judgment on the 
warrant, could not by mandamus compel the 
treasurer to pay his judgment out of t h e gen
eral fund, a method of raising the amount for 
the payment of claims against the special 
fund being provided by statute: Ibid. 

A warrant drawn, payable "ou t of any 
money in the county treasury not otherwise 
appropriated," is a general warrant payable 
unconditionally, and action may be brought 
thereon without proof that there is any money 
in the treasury subject to such "warrant. 
(Overruling Brown v. Johnson County, i 
G. Gr., 486): Campbell v. Polk County. 3-467. 

460. Call f o r w a r r a n t s . 19 G. A., ch. 103, § 1. County treasurers are 
hereby authorized to issue calls for outstanding warrants a t any time h e mav 
have sufficient funds on hand for which such warrant was issued; a n d from 
and after such calls have been made, public interest shall cease on a l l war
rants included in said call. 

4 6 1 . Not ice . 19 G. A., ch. 103, § 2. County treasurers shall publish said 
notice twice in the newspaper having the largest circulation in the county in 
which such publication is made, and each notice shall designate the war ran t s 
called. 

462. Order of p a y m e n t . 21 G-. A., ch. 84, § 1. The treasurer shall keep 
a record of the number and amount of the warrants presented and indorsed 
tor non-payment, which shall be paid in the order of such presentation. W h e n 
there are funds in the treasury for their payment to an amount sufficient to 
render it advisable, he shall give notice to what number of warrants the funds 
\\ ill extend, or the number which he will pay, by posting a written notice in 
his office, and at the expiration of thirty days from the date of such postino-
interest on the warrants so named as being payable shall cease. ° 

4 6 8 . W a r r a n t s d i v i d e d . 329. When a person wishing to make a pay
ment into the treasury presents a warrant of an amount greater than such 
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payment, the treasurer shall cancel the same and give the holder a certificate 
of the overplus, upon the presentation of which to the county auditor, he shall 
file it and issue a new warrant of that amount, and charge the treasurer there
with, and such certificate is transferable • by delivery, and will entitle the 
holder to the new warrant, which, however, must be issued in the first 
drawee's name. [R , §§ 362, 755; C , '51, §§ 154, 490.] 

Where the treasurer failed to cancel war- Where the treasurer issued what purported 
ran ts as here provided, and they were stolen to be warrants instead of certificates for such 
without fault on his part, and again put in overplus as here provided, such instruments 
circulation and paid, held, tha t there was such were held inval id: Barney v. Buena Vista 
neglect of duty as to render him liable: John- County, 33-261. 
son County v. Hughes, 12-360. 

4 6 4 . W a r r a n t b o o k . 330. The treasurer shall keep a book, ruled so as 
to contain a column for each of the following items in relation to the warrants 
drawn on him by the auditor — the number, date, drawee's name, when paid, 
to whom, original amount, and interest paid on each. [R., § 363; C , '51, § 155.] 

4 6 5 . S e p a r a t e a c c o u n t s . 331. The treasurer shall keep a separate ac
count of the several taxes for state, county, school and highway purposes, open
ing an account between himself and each of those funds, charging himself 
with the amount of the tax, and crediting himself with the amounts paid over 
severally, and with the amount of delinquent taxes when legally authorized so 
to do. '[R., § 361; C , '51, § 156.] 

4 6 6 . W a r r a n t s c a n c e l e d . 332. The warrants returned by the treasurer 
shall be compared with the warrant book, and the word "canceled" be written 
over the minute of the proper numbers in the warrant book, and the original 
warrant be preserved for at least two years. [R., § 365; C , '51, § 159.] 

4 6 7 . R e t u r n s Of. 333. The treasurer is required to make weekly returns 
to the auditor of the number, date, drawee's name, when paid, to whom paid, 
original amount, and interest, as kept in the book before directed. [R., § 366; 
C , '51, § 160.] 

4 6 8 . A c c o u n t s . 331. A person re-elected to, or holding over the office of 
treasurer, shall keep separate accounts for each term of his office. [R., § 367; 
0., '51, § 161.] 

C H A P T E R 5. 

OF T H E COUNTY RECORDER. 

469. D u t i e s of. 335. The recorder shall keep his office at the county 
seat, and he shall record at length, and as speedily as possible, all instruments 
in writing which may be delivered to him for record, in the manner directed 
by law. [R , § 358; C , '51, § 150.] 

4 7 0 . T r e a s u r e r e l ig ib le . 336. The same person may be eligible to, and 
hold the office of county recorder and county treasurer; provided, the number 
of inhabitants in such county does not exceed ten thousand. [10 Gr. A., ch. 
129, § 8.] 

471. W o m e n el igible . 18 G. A., ch. 40, § 1. No person shall be disqual
ified for holding the office of county recorder on account of sex. 
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C H A P T E R 6. 

OF THE SHERIFF. 

472. D u t i e s . 337. The sheriff shall, by himself or his deputies, execute 
according to law, and return all writs and other legal process issued by law
ful authority and to him directed or committed, and shall perform such other 
duties as may be required of him bj7 law. [R., § 383; C , '51, § 170.] 

L i a b i l i t y of: A sheriff who seizes property for the sheriff, and the lat ter is responsible for 
beyond the limits of his own county is a whatever is done: Ileaxlinxjion o. Dangland, 
wrong-doer, and is liable to the owner and 65-276. 
possessor in an action for trespass: Parmlee v. Therefore the sheriff is liable unde r his bond 
Leonard, 9-131. for the wrongful act of the deputy in mai l ing 

A sheriff who commits a trespass by tak ing a levy: Ibid. 
goods illegally is liable after going out of of- In case of vacancy in the office of bhcriff 
fice. though his successor sells the same and caused by bis suspension, the duties of tne of-
receives the money: Duke v. Vincent, 29-808. lice do not devolve upon bis deputy, but tiie 

Failure to make re turn of execution, etc., vacancy is to be filled by the boaid of super-
as required by S5 4262 renders the sheriff liable visors under g 1224: WcCue v. Circuit Court, 
for damages only when such failure has re- 51-60. 
suited in injury to the plaintiff: Musser v. R e s i s t i n g sher i f f : A receiver directed to 
Mayna-rd, 55-197. take possession of property may call upon the 

A sheiiff is not liable in damages for failure sheriff to prevent the commission of t he crime 
to levy execution upon property in defendant's of resisting the execution of such order on the 
hands if he uses ordinary skill and diligence part ol the person in possession of t he prop-
in the discharge of his duties: Crosby v. Hun- e r ly : State v. Rivers, 6 J - 6 5 3 . 
gerford, 59-712. S u s p e n s i o n : W h e n a sheriff is suspended 

D e p i i t y - s h e r i f T : The sheriff is responsible from office by order of couit , and tho district 
for the acts oi his deputy, and action upon trie attorney is directed to file a petition lor his 
sheriff's bond, and not upon the bond of tho removal (g§ 1228, 1229), such suspension will 
deputy, is the prwoot lemedy in case of neg- continue after the t e rm al though there m a y 
lect or failure ol the deputy to pay over to the not be t ime to file the petition and serve the 
person entitled thereto money collected by notice before the adjournment of t he t e r m : 
h i m : Braylon v. Town, la-346. MeCuev, Circuit Court, 51-60. 

In executing process the deputy-sheriff acts 

4 7 3 . D i s o b e d i e n c e . 338. His disobedience of the command of any such 
process is a contempt of the court from winch it issued, and may be punibhed 
by the same accordingly, and he is further liable to the action of any person 
injured thereby. [R, §384; C . '51, % 171.] 

4 7 4 . C h a r g e Of jail. 339. He has the charge and custody of the jail or 
other prison of his county, and of the prisoners in the same, and is required to 
receive those lawfully committed, and to keep them himself, or by his deputy 
or jailer, until discharged by law. [ R , §385 ; C , ' 5 1 , § 172.] 

4 7 5 . Conservators of the peace . 340. The sheriff and his deputies are 
conservators of the peace, and to keep the same, or to prevent crime, or to ar
rest any person liable thereto, or to execute process of law, may call any per
son to their aid, and, when necessary, the sheriff may summon the power of 
the county. [R , § 386; C , '51, § 173.] 

4.76. A t t e n d c o u r t s ; bai l i f f i . 341. The sheriff shall cttend upon the dis
trict [and cueuit] courts of his county, and while either remains in session he 
shall be allowed the assistance of such number of bailiffs as either may direct. 
They shall be appointed by the sheriff, and shall be regarded as deput\ -sheriffs, 
for whose acts the sheriff shall be responsible. [R., § 387; C , '51, § 174.] 

The bailiffs here provided for are entitled to Conn1'!;, 4-1554,561; end such bailiffs may 
compensation from the county, which shall serve a precept for a j u r y : State v. Arthur, 
be reasonable in amount : Bringolf v. Polk 39-031. 

4 7 7 . I fo t a c t a s a t t o r n e y . 342. No sheriff, deputy-sheriff, coroner, or 
constable, shall appear in any court as attorney or counsel for any party, nor 
make any writing or process to commence, or to be in any manner used m the 
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same, and such writing or process made by any of them shall be rejected. 
[R., §388; C , ' 5 1 , § 175.] 

This section does not prevent the officers istrate of the violation of a penal la.w: Santo 
named from making complaint before a mag- v. State, 2-165, 221. 

4 7 8 . C a n n o t b e p u r c h a s e r . 313. No sheriff, deputy-sheriff, coroner, 
or constable, shall become the purchaser, either directly or indirectly, of any 
property by him exposed to sale under any process of law, and every such 
purchase is absolutely void. [R., § 389; C.,''51, § 176.] 

4 7 9 . E x e c u t i o n of p r o c e s s af-or e x p i r a t i o n of t e r m . 344. Sheriffs 
and their deputies may execute any process which may be in their hands at 
the expiration of their office, and. in case of a vacancy occurring in the office 
of sheriff from any cause, his deputies shall be under the same obligation to 
execute legal process then in his or their bands, and return the same, as if the 
sheriff had continued in office, and he and they will remain liable therefor 
under the prousions of law as in other cases. [R., § 390; C , '51, § 177.] 

4 8 0 . D e l i v e r t o s u c c e s s o r . 345. Where a sheriff goes out of office, he 
shall deliver to his successor all books and papers pertaining to the office, and 
property attached and levied upon, except as provided in the preceding- sec
tion, and all prisoners in the jad, and take his receipt specifying the same, and 
such receipt shall be sutficienf indernnitv to the person taking it. [R., § 391; 
C , '51, § 178.] 

This section is directory only, and if the at- An offer on the part of the outgoing sheriff 
(ached property, etc., be actually delivered to to deliver attached property to the incoming 
the incoming sheulf he would become respon- one, and a waiver of delivery by the latter, 
sibJe therefor, and the outgoing officer would drscharges the former from further respon-
be discharged, although no receipt was given: sibibty for the safe keeping of the property: 
McKay o. Thorington, 15-25; McKay v. Leon- Fockler v. Martin, 32-l l7. 
ard, 17-569. 

4 8 1 . S u c c e s s o r m a y s e r v e . 346. If the sheriff die or go out of office 
before the return of any process, then in his hands, his successor, or other of
ficer authorized to discharge the duties of the office, may proceed to execute 
and return the same in the same manner as the outgoing sheriff should have 
done, but nothing in this section shall be construed to exempt the outgoing 
sheriff and his deputies from the duty imposed on them by section three hun
dred and thirty-seven of this chapter [§ 472], to execute and return all process 
in their hands at the time the vacancy m the office of sheriff occurs. [R> 
§ 3264.] 

4 8 2 . N e w p r o c e s s . 347. On the election or appointment of a new sheriff 
all new process shall be directed to him. [R., § 392; C , '51, § 179.] 

4 8 3 . D e e d b y s u c c e s s o r . 348. If the sheriff, who has made a sale of 
real estate on execution, die, or go out of office before the period of redemp
tion expires, his successor shall make the necessary deed to carry out such sale. 

CHAPTER 7. 

OF THE CORONER. 

4 8 4 . D u t i e s . 349. It is the duty of the coroner to perform all the duties 
of the sheriff when there is no sheriff, and in cases where exception is taken 
to the sheriff as provided in the next section. [R., § 393; C , '51, § 183.] 

Tbe SsUietios u r i n the official bond ot the ae<"S -while acting as ex offcio sheriff: Tievian 
coroner ai-f accountable on such bond for his v. Haw, 49-312. 
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4 8 5 . S e r v e p r o c e s s . 350. In all proceedings in the courts of record, 
where it appears from the papers that the sheriff is a party to the action; or 
where, in any action commenced or about to be commenced, an affidavit is 
filed with the clerk of the court, stating that the sheriff and his deputy are 
absent from the county, and are not expected to return in time to perform the 
service needed; or stating a partiality, prejudice, consanguinity, or interest, on 
the part of the sheriff, the clerk or court shall direct process to the coroner, 
whose duty it shall be to execute it in the same manner as if he were sheriff. 
[R , § 394; C , '51, § 184.] 

To make a service of notice by the coroner, the deputy-sheriff, should act: Minott v. Vine-
as such, good, it must appear from the record yard, 11-90. 
that the sheriff was disqualified to act: Beard This section applies in criminal as well as 
v. Smith, 9-50; Chord v. McCoy, Mor,, 311, in civil cases, and upon the filing of the affl-

Where the sheriff is disqualified by interest davit here contemplated the coroner should 
or other personal reason, the coroner, and not be directed to act in place of the sheriff: State 

v. Hardin, 46-623. 
4 8 8 . S a m e . 351. When there is no sheriff, deputy-sheriff, or coroner 

qualified to serve legal process, the clerk of the court may, by writing under 
his hand and the seal of the court certifying the above fact, appoint any suit
able person specially in each case to execute such process, w7ho shall be sworn, 
but he need not give bond, and his return shall be entitled to the same credit 
as the sheriff's when the appointment is attached thereto. [R., § 395; C , '51, 
§ 185.] 

Where the disqualification of the sheriff is person so appointed will depend on the valid-
made known before the issuance of a writ, ity of the appointment. In a particular case 
and also the disqualification of the coroner, it the appointment held not to show sufficiently 
is not objectionable to direct the writ to the that there was "no sheriff, deputy-sheriff, or 
person specially appointed: Minott v. Vine- coroner qualified," etc.: Currens v. Raicliffe, 
yard, 11-90. 9-309. 

The credit to be given to the return of the 
4 8 7 . I n q u e s t . 352. The coroner shall hold an inquest upon the dead 

bodies of such persons only as are supposed to have died by unlawful means. 
When he has notice of the dead body of a person supposed to have died by 
unlawful means, found or being in his county, he is required to issue his war
rant to a constable of his county, requiring him to summon forthwith three 
electors of the county to appear before the coroner at a time and place 
named in the warrant. [R., § 398; C , '51, § 186*.] 

4 8 8 . W a r r a n t . 353. The warrant may be in substance as follows: 
STATE OF IOWA, ) 

County. ) 
To any constable of the said county :—In the name of the state of Iowa 

you are hereby required to summon forthwith three electors of your county, 
to appear before me at (name the place), at (name the day and hour or say 
forthwith), then and there to hold an inquest upon the dead bod}7 of , 
there lying, and find by what means he died. 

Witness my hand this day of , A. D. 18—. 
A. B., Coroner of County. 

[R , § 397; C , '51, § 187.] 
4 8 9 . S e r v i c e . 354. The constable shall execute the warrant, and make 

return thereof at the time and place named. [R., § 398; C , '51, § 188.] 
4 9 0 . J u r o r s . 355. If any juror fails to appear, the coroner shall cause 

the proper number to bo summoned or returned from the by-standers, imme
diately, and proceed to impanel them and administer the following oath in 
substance: 

" You do solemnly swear (or affirm) that you will diligently inquire and 
true presentment make, when, how, and by what means the person whose body 
lies here dead came to his death, according to your knowledge and the evi
dence given you." [R., § 399; 0., '51. § 189.] 
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, . 31 . S u b p o e n a s ; c o n t e m p t s . 358. The coroner may issue subpoenas 
within his county for witnesses, returnable forthwith, or at such time and 
place as he shall therein direct, and witnesses shall be allowed the same fees 
as in cases before a justice of the peace, and the coroner has the same author
ity to enforce the attendance of witnesses, and to punish them and jurors for 
contempt m disobeying his process, as a justice of the peace has when his pro
cess issues in behalf of the state. [R., § 400; C , '51, § 190.] 

4 9 2 . O a t h . 357. An oath shall be administered to the witnesses in sub
stance as follows: 

" you do solemnly swear that the testimony which you shall give to this 
inquest concerning the death of the person here lying dead, shall be the truth, 
the whole truth, and nothing but the truth." [R., § 401; C., '51, § 191.] 

4 9 3 . T e s t i m o n y . 358. The testimony shall be reduced to writing under 
the coroner's order, and subscribed bv the witnesses. [R., § 402; C , '51, 
§ 192.] 

4 9 4 . Yercl iet . 359. The jurors having inspected the body, heard the tes
timony, and made all needful inquiries, shall return to the coroner their in
quisition in writing, under their hands in substance as follows, and stating the 
matters in the following form suggested, as far as found: 
STATU OF IOWA, ) 

County, f 
An inquisition holden at , in county, on the day of -, A. D. 

18— before , coroner of the said county, upon the body of 
(or a person unknown) there lying dead, by the jurors whose names are hereto 
subscribed. The said jurors upon their oaths do say (here state when, how, 
by what person, means, weapon, or accident, he came to his death, and 
whether feloniously). 

In testimony whereof the said jurors have hereunto set their hands, the day 
and year aforesaid: 

(which shall be attested by the coroner.) [R., § 403; 0., '51, § 193.] 
4 9 5 . S e p t S3Cret. 360. If the inquisition find that a crime has been 

committed on the deceased, and name the person whom the jury believe has 
committed it, the inquest shall not be made public until after the arrest di
rected in the next section. [R., § 404; C , '51, § 194.] 

4 3 8 . A r r e s t . 3G1. If the person charged be present, the coroner may 
order his arrest by an officer or any other person present, and shail then make 
a warrant requiring the officer or other person to take him before a justice of 
the peace. [R , § 405; 0., '51, § 195.] 

4 9 7 . W a r r a n t . 362. If the person charged be not present, and the coro
ner believes he can be taken, the coroner may issue a warrant to the sheriff 
and constables of the county, requiring them to arrest the person and take 
him before a justice of the peace. [R., § 406; C , '51, g 196.J 

4 9 8 . P r o c e e d i n g s u p o n . 363. The warrant of a coroner in the above 
case shab be of equal authority with that of a justice of the peace, and when 
the } er&on charged is brought before the justice, such justice shall cause an 
information to be filed against him, and the same proceedings shall be had as 
in other eases under information, and he shall be dealt with as a person held 
under an information in the usual form. [R., § 407; C , '51, § 197.] 

4 3 9 . F o r m of. 364. The warrant of the coroner shall recite substantially 
the transactions before him and the verdict of the jury of inquest leading to 
the arrest, and such warrant shall be a sufficient foundation tor the proceed
ing of the justice instead of an information. [R., § 408; C , '51, § 198.] 

5 0 0 . I n q u e s t ' ; r e t u r n . 365. The coroner shall then return to the dis
trict court the inquisition, the written evidence, and a list of the witnesses who 
testified materia! matter. [R., § 409; C , '51, § 199.] 
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5 0 1 . D i s p o s i t i o n of b o d y . 366. The coroner shall cause the body of a 
deceased person which he is called to view, to be delivered to his friends if 
any there be, but if not, he shall cause him to be decently buried and the ex
pense to be paid from any property found with the bod\7, or, if there be none, 
from the county treasury, by certifying an account of the expenses, which, 
being presented to the board of supervisors, shall be allowed by them, if 
deemed reasonable, and paid as other claims on the county. [R., § 410; C , '51, 
§ 200.] 

5 0 2 . "When n o c o r o n e r . 367. "When there is no coroner, and in case of 
his absence or inability to act, any justice of the peace of the same county is 
authorized to perform the duties of coroner in relation to dead bodies, and in 
such case he may cause the person charged to be brought before himself by 
his warrant, and may proceed with him as a justice of the peace. [R., § 411 ; 
C , '51, § 201.] 

503. May summon physician; fees. 368; 20 G-. A., ch. 64. In the 
above inquisition by a coroner, when he or the jury deem it requisite, he may 
summon one or more physicians or surgeons to make a scientific examination, 
who, instead of witness fees, shall receive such reasonable compensation as 
may be allowed by the county board of supervisors. [R., § 412; C , '51, § 202.] 

The compensation of such witnesses is to be damns to act, but no appeal is provided: 
fixed by the coroner, or justice acting in his Cushman v. Washington County, 45-255; San-
place, and his jurisdiction in such matter is ford v. Lee County, 49-148. 
exclusive. He may be compelled by man-

C H A P T E R 8. 

OF T H E COUNTY SUBVEYOK. 

5 0 4 . D u t i e s . 369. The county surveyor shall make all surveys of land 
within his county which he may be called upon to make, and his surveys shall 
be held as presumptively correct. [R., § 413; C , '51, § 203.] 

5 0 5 . T r a n s c r i b i n g f ie ld-notes , e t c . 370. The field-notes and plats made 
by the county surveyor shall be transcribed into a well-bound book under the 
supervision of the survevor, when desired by a person interested and at his 
expense. [R., § 414; C.,"'51, § 204.] 

5 0 6 . O r i g i n a l field-notes. 371. Previous to making any survey, he shall 
furnish himself with a copy of the field-notes of the original survey of the same 
land, if there be any in the office of the countjr auditor, and his survey shall 
be made in accordance therewith. [R., § 415; C , '51, § 205.J 

5 0 7 . C o r n e r s . 372. He is required to establish the corners by taking 
bearing trees and noting particularly their course and distance, but if there be 
no trees within reasonable distance, the corners are to be marked by stones 
firmly placed in the earth, or by mounds. [R., § 416; C , 51, § 206.] 

5 0 8 . R u l e s . 373. In the resurvey and subdivisions of lands by county-
surveyors, their deputies, or other persons, the rules prescribed by acts of con
gress and the instructions of the secretary of the interior shall be in all respects 
followed. [13 G-. A., ch. 183.] 

5 0 9 . P l a t a n d c o p y , e v i d e n c e . 374. The county surveyor shall, when 
requested, furnish the person for whom the survey is made with a copy of the 
field-notes and plat of the survey, and such copy certified by him, and also a 
copy from the record, certified by the county auditor, with the seal, shall be 
presumptive evidence of the survey and of the facts herein required to be set 
forth, and which are stated accordingly, between those persons who join in 
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requesting it, and any other person then concerned who has reasonable notice 
that such a survey is to be made and the time thereof. [R., § 417; C, '51, 
§ 207.] 

510. Book furnished. 375. The board of supervisors is required to fur
nish a substantial, well-bound book, in which the field-notes and plats made 
by the county surveyor may be recorded. [R., § 418; C, '51, § 208.] 

511 . Plat. 376. The plat and record shall show distinctly of what piece 
of land it is a survey; at whose personal request it was made, the names of 
the chainmen, and that they were approved and sworn by the surveyor, and 
the date of the survey; and the courses shall be taken according to the true 
meridian, and the variation of the magnetic from the true meridian stated. 
[R, §419; C, 51, §209.] 

512. Chainmen. 377. The necessary chainmen and other persons must 
be employed by the person requiring the survey done, unless otherwise agreed; 
but the chainmen must be disinterested persons and approved of by the sur
veyor, and sworn by him to measure justly and impartially to the best of their 
knowledge and ability. [R, § 420; C., '51, § 210.) 

513 . Administer oaths. 378. County surveyors, when establishing de
faced or lost land corners or lines, may issue subpoenas for witnesses and ad
minister oaths to them, and all fees for service of officers and attendance of 
witnesses shall be the same as in proceedings before justices of the peace. [14 
G. A., ch. 101.] 

[As to proceedings in court for permanent surveys and establishment of lost corners, see 
§§ 4507-4510.] 

CHAPTER 8a. 

COUNTY OFFICERS TO BEPOBT INFORMATION OB STATISTICS. 

514 . Upon call. 18 G. A., ch. 22, § 1. It is hereby made the duty of 
each county officer, whenever called upon by the governor or either house of 
the general assembly so to do, to communicate to the governor, or such house, 
any information that may be in his possession as such officer, and to furnish 
any statistics at his command when thus called upon. 

515. Penalty. 18 G. A., ch. 22, § 4. Failure on the part of any officer to 
perform any dutj7 required of him by this act, shall render him liable to prose
cution and punishment for misdemeanor. 

CHAPTER 9. 

OF TOWNSHIPS AND TOWNSHIP OFFICERS. 

516 . Formation; change. 379. The board of supervisors of each 
county shall divide the same into townships, as the convenience of the citi
zens may require, accurately defining the boundaries thereof, and may from 
time to time make such alterations in the number and boundaries of the town
ships as it may deem proper; provided, however, that if the congressional 
township lines "are not adopted and followed, the board of supervisors shall 
not change the lines of any civil township so as to divide any school district 
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or sub-district, unless a majority of the voters of such district or sub-district 
shall petition therefor. [R., §441; C , '51, § 219; 14 G. A., ch. 122.] 

[For similar provision as to dividing school districts, see § 2918.] 

A township is not a corporation authorized cer of the township as plaintiff, who is enti-
to sue and to be sued. It is no more than a tied to the custody of the money sued for: 
legal subdivision of a county for govern- Wells v. Stomback, 59-376 
mental purposes and has no corporate powers The board has the power, and it is its duty, 
as such: Township of West Bend v. Munch, to di-vide the county into townships, and it 
52-132; Wells v. Stomback, 59-376. has the power to divide the townships and 

But if the action is brought in the name of create new ones when the public convenience 
the township the petition may be amended requires that that be done: Lones v. Harris, 
by the substitution ot the name of the offl.- 71-478. 

517. Mus t b e t e n voters . 380. ]\o township shall be organized in which 
at the time of organization there shall not be at least ten legal voters; pro
vided, that each county shall have one civil township. [9 G. A., ch. 73, § 1.] 

518. Changes recorded. 381. The description of the boundaries of each 
township, and of all alterations in them, and of all new townships, shall be re
corded in full in the records of the board of supervisors and of the township. 
[R , § 442; C , '51, § 220.] 

OF DIVIDING TOWNSHIPS. 

519. A p p l i c a t i o n for. 882; 20 G. A., ch. 106. When any township has 
within its limits an incorporated city or town with a population exceeding 
fifteen hundred inhabitants, the electors of such township residing without 
the limits of such city or town, may, at the January, April, or June session of 
the board of supervisors of the county, petition to have such township divided 
into two townships; the one to embrace the territoiy without, and the other 
the territory within such corporate limits; which petition shall be accompa
nied by the affidavit of three individuals, to the effect that all the signatures 
to such petition are genuine, and that the signers thereof are all legal voters 
of said township, residing outside said corporate limits. Remonstrances signed 
by such legal voters may also be presented at the hearing before the board 
of supervisors hereinafter provided for, and, if the same persons petition and 
remonstrate, they shall be counted on the remonstrance only. [14 G. A., 
ch. 52, §§ 1, 2.] 

5 2 0 . N o t i c e . 383. Notice of the time when such petition will be pre
sented, shall be given by two publications in a weekly newspaper published 
in the township, the last of which publications shall be at least ten days prior 
to the time fixed for the presentation of such petition; or if no paper is 
printed in such township, or the papers therein printed refuse to make such 
publication, the notice herein contemplated shall be given by posting in five 
public places in the township, two of which shall be without and three within 

'such corporate limits. [Same, § 3.] 
521. D i v i s i o n . 3S4; 21 G. A., ch. 48. If such petition is signed by a 

majority of the electors of such township residing without the corporate lim
its of such city or town, the board of supervisors shall divide such township 
into two townships, as prayed therein, but except for election purposes, includ
ing the appointment of all judges and clerks of election rendered necessary 
by the change, such division shall not take effect until the first Monday of 
January next ensuing. Provided that when the citizens of any township so 
set oil' desire to dissolve their township organization and return again to the 
township from which they were taken, they may do so by the same procedure 
as provided in sections three hundred and eight37-two and three hundred and 
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eighty-three [§§ 519, 520] for the division except that said petition shall be 
signed by a majority of the electors of both townships. [Same, §§ 4, 5.] 

Where the application for division is prop- of their dut ies : Lamb v. Burlington, C. R. & 
erly made, tho board of supervisors has no M. R. Co., 39-333. 
discretion and may be compelled by man- Upon the formation of a new township, no 
damns to make such division: Henry v. Tay- election except one for the election of officers 
lor. 57-73. of such township can be held until after the 

The new township does not become inde- 1st of J anua ry following. Special elections 
pendent until its complete organization, which contemplated or authorized by law to be held 
is on the 1st of January following, when the prior to tha t t ime must be held in the old or 
officers elected for it enter upon the discharge original township : Williams v. Poor, 65-410. 

5 2 2 . F i r s t e l e c t i o n . 385. When a new township is formed, the board 
of supervisors shall call the first township election, to be held at such place as 
it may designate, on the day of the next general election. [R., § 453; C , 51, 
§ 231.] 

5 2 3 . " W a r r a n t for . 386. The auditor shall issue a warrant for such first 
election, stating the time and place of the same, the officers to be elected, and 
any other business which is to be attended to ; and no other business shall be 
done than such as is so named. [R., § 454; C , '51, § 232.] 

The warran t provided for by this section subsequent elections invalid: Lones v. Har-
relates only to the first election in a new ris, 71-478. 
township. Failure to issue it will not render 

5 2 4 . H o w s e r v e d . 387. Such warrant may be directed to any constable of 
the county, or to any citizen of the same township, by name, and shall be 
served by posting up copies thereof in three of the most public places in the 
township fifteen days before the day oi* the election; the original warrant 
shall be returned to the presiding officer of the election, to be returned to the 
clerk when elected, with a return thereon of the manner of service, verified 
by oath if served by any other than an officer. [R., § 455; C , '51, § 233.] 

5 2 5 . E l e c t i o n . 388. The election shall be conducted as other township 
elections, and the electors shall proceed to elect the officers named in this 
chapter. [ R , § 457; C , '51, § 235.] 

OFFICERS DUTIES. 

5 2 6 . Officers. 389. In each township there shall be elected three trustees, 
one clerk, one assessor, two constables, and two justices of the peace, but 
where a city or incorporated town is situate in a township, the trustees of the 
township may order the election of one or two additional justices and con
stables, and at least one justice and constable shall reside within the limits of 
such city or town. [R., §§ 443, 726; C , '51, § 221.] 

52'7. M a y e m p l o y a t t o r n e y . 20 G. A., ch. 120, § 1. Whenever litiga
tion shall arise involving the right or duty of township trustees to certify 
or levy taxes which havre been authorized upon expressed conditions, then, in 
such cases, if the trustees are made parties to said litigation, they shall have 
authority to employ attorneys in behalf of said township, and are further au
thorized to levy the necessary tax to pa}7 for said legal services, and to defray 
the unavoidable expenses of said litigation. 

528. Assessors. 390; 16 G. A., ch. 6;18G.A.,eh.201,§l; 19G.A.,ch. 110. 
At the general election in the year 1882, and biennially thereafter, there shall 
be elected in each township a part of which is included within the incorporate 
limits of any incorporated city or town, by the qualified voters of such town
ship residing without the corporate limits of such city or town, one assessor 
in tiie same manner as provided by law for the election of township assessors, 
and at the regular municipal election of each incorporated town or city in the 
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year 1882, and biennially thereafter, whether such city or town embraces one 
or more townships or parts of townships, there shall be elected by the quali
fied voters of such city or town one or more assessors for such city or town, 
and such assessors shall be restricted in the discharge of their official duties to 
the limits within which they are elected, and shall hold their offices for the 
term of two years from the first day of January next ensuing. The city 
council of an? incorporated city having a population of ten thousand or over 
may, by a resolution to be adopted at least five weeks before the time for any 
icgular municipal election, determine whether it shall be necessary to elect 
mo.d than one assessor, and fix the number thereof, not exceeding three, and 
thereupon the mayor of such city shall make proclamation oi such determina
tion in like manner, and at the same time that he shall proclaim the election 
ot other city officers to be elected at the municipal election next ensuing, and 
such resolution shall also divide such city into districts for assessment pur
poses; and the county auditor of the county in which such city is situate, 
upon being notified of such division, shall provide a separate assessment 
book for each of said assessment districts. Said assessors, when so elected, 
shall give bond and qualify, receive the same compensation, be under like 
penalties, and perform the same duties in like manner as township assessors, 
except as herein provided. In case there should be a failure to elect, [or] a 
vacancy shall occur m the office of assessor within such incorporated city, the 
city council may elect some suitable person to perform the duties of such 
cilice tor the unexpired term. I t shall be the duty of such assessors, il more 
than one shall have been elected, to meet a t least once a week, and of toner if they 
shall deem it necessary, and carefully compare valuations in order to secure a 
uniform assessment of all the property of such city, and when so met they shall 
constitute a board of assessment, a majority of whom shall determine the value 
of any property as to winch difference may arise in such board: Provided, 
that the city council of any city or town, having a population as aforesaid 
shall have power in the year 1882 by resolution to increase the number of 
assessors not exceeding three, and to appoint the additional number provided 
for; and each assessor so appointed shall qualify and act and hold their [his] 
office lor the term as provided for in this act. 

[Further as to assessors, see g^ 789 and 790.] 

Under the original section held tha t an as- poration law and not those existing under 
««esoor elected by the city as therein pre- special char ter : State v. Finger, 46-25. 
scribed was -ot a city but a township officer: Where two townships being included wi thin 
J^innie v. Woverly, 42-486. the corpoxato limits ol a city comprise but one 

Tins section, uoth as it originally stood and assessor.al district, the county board of equal-
as re-enacted by the bixleenth general assem- izacion cannot equalize taxation as between 
bry, applies only to townships containing such townships, but can only act upon the 
cities incorporated under the general mcoi- whole uiotiiet: Getcliell v. Board of Super

visors, ol-107. 

529. Division of work between assessors. 18 G. A., ch. 201, § 2. 
It shall be the duty of such assessors, if more than one shall have been elected, 
to agree between themselves for such systematic distribution of their work as 
will most efficiently further the satisfactory completion of the same within 
the time prescribed by law; and in assessing the property of such incorporated 
city, each shall faithfully and industriously work to that end, and for any fail
ure or delinquency m that respect on the part of any or all of said assessors, 
he or they shall be liable as provided by section eight hundred and twenty-
seven of the code of 1873 [§ 000]. 

5 8 0 . P l a c e of e l ec t ion . 391. The trustees shall designate the place where 
elsjfcions will be held, and whenever a change is made from the usual place of 
holding elections in the township, notice of such change shall be given by 



1-24 PUBLIC LAW. [CODE, §§ 1592-39». 

posting up notices thereof in three public places in the township, ten days prior 
to the day on which the election is to be held. [R., § 444; G, '51, § 222.] 

No provision is made for the payment by ner v. Woodbury County, 57-440; 'JcBride v. 
the county of compensation for the place thus Hardin County, 58-219. 
designated, and it is not liable therefor: Tur-

531. R e c o r d . 392. They shall cause a record to be kept of all their pro
ceedings. [R., § 445; C , '51, § 223.] 

Wri t t en orders for the relief of poor per- The complaint to trustees as fence-viewers 
sons, given by the township trustees under is not part of their proceedings, and need not 
§ 2152, are valid, without being otherwise be in writ ing nor of record: Tubbs v. Ogden, 
made of record under this section or § 534: 48-134. 
Bremer County v. Buchanan County, 61-624. 

5 3 2 . T r u s t e e s ; d u t i e s . 393. The township trustees are the overseers of 
the poor, fence-viewers, and the township board of equalization and board of 
health, and shall have charge of all cemeteries within the limits of their town
ship dedicated to public use when the same is not controlled by other trustees 
or incorporated bodies. [R., § 446; C , '51, § 224.] 

[Further as to cemeteries, see g§ o62-568.] 

5 3 3 . R e f u s i n g t o s e r v e . 394. Any person elected to a township office 
and refusing to qualify and serve, shall forfeit the sum of five dollars, which 
may be recovered by action in the name of the county, to the use of the school 
fund in the county, but no person shall be compelled to serve as a township 
officer two terms in succession. [R , § 447; C , '51, § 225.] 

534. C l e r k ; d u t i e s . 395. The township clerk shall keep accurate records 
of the proceedings and orders of the trustees, and perform such other acts as 
may be required of him by law. [R., § 448; C , '51, § 226.] 

Entries made on the record by one township sible as a part of the record: 3foses v. Penquit, 
clerk from memoranda of the action of the 72-611. See note to § 531. 
trustees made by the previous clerk are adrnis-

5 3 5 . O a t h s . 396. He is authorized to administer the oath of office to all 
the township officers, and he shall make a record thereof, and also of all who 
file certificates of their having taken the oath before any other officer author
ized to administer the same. [R., § 449; C , '51, § 226.] 

5 3 6 . 16 G. A., ch. 110, § 1. Township clerks shall have power to admin
ister oaths to township officers, judges of election, clerks of election, and high
way supervisors, for services rendered in their respective townships. 

5 3 7 . No t i fy a u d i t o r . 397. The clerk, immediately after the election of 
officers in his township, shall send a written notice thereof to the county 
auditor, stating the names of the persons elected and the time of the election, 
and shall enter the time of the election of each officer in the township record 
[R., §450; C , ' 5 1 , §228.] 

5 3 8 . R e c e i p t s a n d d i s b u r s e m e n t s . 16 G. A., ch. 50, § 1. Hereafter 
it shall be the duty of township clerks in each county in the state, on the 
morning of the day of each general election, and before the hour for opening 
the polls, to post up at the place where such general election is to be held in 
his township, a statement, in writing, showing all receipts of money and dis
bursements in his office, for the preceding year, such statement to be certified 
by the trustees of the said township. 

5 3 9 . C o n s t a b l e s ; d u t y . 398. The constables shall serve all warrants, no
tices, and other process, lawfully directed to them by the trustees or clerk of 
the township, or anv court, and perform such other duties as are or may be 
required by law. [ R , § 451; C , '51, § 229.] 



CODE, §§398-404.] TOW7NSHIPS AND T O W N S H I P OFFICERS. l i i j 

5 4 0 . 399. Constables are ministerial officers of justices of the peace. [R., 
§452; C , ' 5 1 , § 230.] 

A constable is properly a township officer, appoint a special constable to assist peace of-
although he is considered as a county officer fleers in seizing liquors. H e cannot give to a 
for some purposes: State v. Bevans, 37-178. special constable thus appointed general au-

A justice of the peace has no authori ty to thor i ty : Foster v. Clinton County, 51-541. 

TOWNSHIP COLLECTOR. 

5 4 1 . W h e n e lec ted . 400. There shall be elected at the general election in 
every jrear, a township collector in and for each organized township in every 
county, except the township in which the county seat is located, who shall 
hold office for one year; provided, the board of supervisors of the county shall 
order the election of township collectors as in this chapter hereinafter pro
vided. [12 G. A., ch. 137, §1.] 

5 4 2 . Q u a l i f i c a t i o n of, 401. l i e shall qualify as other elective officers, 
and give a bond to the county in a penal sum equal to double the whole amount 
oi tax to be by him collected, which shall be presented to and approved by 
the board of supervisors of the county and recorded the same as the bond of 
county officers. [Same, § 2.] 

5 4 3 . A u d i t o r ' s d u t y . 402. The auditor, in counties where township 
collectors are elected, shall make out a duplicate tax-list of each township, and 
deliver the same, with the original, to the county treasurer. [Same, § 4.] 

5 4 4 . T r e a s u r e r ' s d u t y ; p o w e r s of c o l l e c t o r . 403. The county treas
urer shall deliver to each township collector in the county, as soon as he has 
qualiiied, such duplicate tax-list of his township and take his receipt therefor, 
specifying the total amount of the tax charged in such list, and charge the 
same over to each township collector in a book to be kept for that purpose; 
and such duplicate tax-list, when so made out and delivered to the township 
collectors, may be used as an execution, and shall be sufficient authority for 
them to collect the taxes therein charged in any township in the county by 
distress and sale or otherwise, as now provided by law for the collection of 
taxes by the county treasurer; and the county treasurer shall not receive or 
collect any of the taxes charged in any duplicate tax-list so delivered, except 
the tax of non-residents of the township, until the same has been returned to 
him as hereinafter provided. The said county treasurer shall procure for and 
deliver to each township collector with said tax-list, a tax receipt-book, with a 
blank margin or stub, upon which the said township collector shall enter the 
number and date of the tax-receipt given to the tax-payer, the amount of tax 
and by whom paid, which said tax-receipt book shall be returned to the 
county treasurer, with the said duplicate tax-list, as hereinafter provided. 
[Same, § 5.J 

A warrant is not required to be attached to such duplicate tax-list : Shaw v. Orr, 30-355, 361. 

5 4 5 . N o t i c e . 404. Upon the receipt of said tax-lists, each township col
lector, immediately, shall cause the notice of the reception thereof to be posted 
up in some conspicuous place in every school district in the township, and in 
every ward of any city therein, so located as will be most likely to give notice 
to tiie inhabitants thereof, and also publish such notice for four weeks in one 
or more weekly papers, if any published in the township, designating in such 
notice a convenient place m such township where he will attend from nine 
o'clock A. M. to four o'clock P. M., at least once in each week, on a day to be 
specified in said notice until March first following, for the purpose of receiving-
payment of taxes, and each collector shall attend accordingly, and he shall 
pioceed to collect and receipt for all taxes therein charged, in the same manner 
as now provided by law for the collection of taxes by the county treasurer, 
and ail die laws' which apply to and govern the collection of taxes, by county 
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treasurers, shall apply to and govern the collection of taxes, by said township 
collector, when not inconsistent with the provisions of this chapter. [Same, 

5 4 6 . D e m a n d t a x e s ; d i s t r e s s a n d sa le . 405. Every collector, after 
the first of March in each year, shall call at least once on each person whose 
tax remains unpaid, or at the place of his usual residence, if in the township 
for which such collector has been chosen, and shall demand the payment of 
the taxes charged to him on his property. In case any person shall attempt 
to remove from the township, property on which tax is due, without leaving 
sufficient to pay such tax, at any time after the duplicate comes into his hands, 
the collector shall attach such property and hold the same until the tax is 
paid, or make the tax out of such property. In case any person shall refuse 
or neglect to pay the tax, or shall have removed from said township, the col
lector shall levy the same by distress and sale of the goods and chattels of the 
person who ought to pay the same, or of any goods and chattels on which the 
said tax was assessed, wheresoever the same may be found within the county. 
The collector shall give public notice of the time and place of sale, and of the 
property to be sold, at least six days previous to the sale, by advertisements 
to be posted up in at least three public places in the township where such sale 
shall be made. The sale shall be made bj7 public auction, and if the property 
shall be sold for more than the amount of the tax, penalty, and costs, the sur
plus shall be returned to the person in whose possession such property was 
when the distress was made. [Same, § 7.J 

5 4 7 . M o n t h l y s t a t e m e n t s . 406. The township collectors shall make 
monthly statements to the county treasurer of the amount of tax collected by 
them on each fund, and pay the same over to the county treasurer and take 
his receipt therefor; and they shall complete the collection of the tax charged 
in the said duplicate tax-lists, by distress and sale or otherwise, on or before 
the first Monday m May next after the receipt of said duplicate tax-iist, and 
pay over the amount so collected to the county treasurer and return to him 
the said tax-lists and receipt-books, and make a full and complete settlement 
for the taxes so collected with the county treasurer, which settlement shall be 
subject to the examination and correction by the board of supervisors of the 
count}7 at its next session. [Same, § 8.J 

The provision as to return of tax-list to the directory and does not limit his authority to 
treasurer by the first Monday in May is merely act after that time: Shaw v. Orr, 30-355. 

5 4 8 . C o m p e n s a t i o n . 407. Each township collector shall receive for his 
services the following compensation: 1. Two per cent, of all sums collected by 
him on the first two thousand dollars, and one per cent, on all sums in excess 
thereof collected bj7 him otherwise than by distress and sale, to be paid out of 
the county treasury. 2. Five per cent, upon ail taxes collected by him by dis
tress and "sale, which percentage and costs shall be collected of the delinquent 
tax-payer, and the same fees m addition to the said live per cent, as constables 
are entitled to receive for the sale of property on execution. [Same, § 9.] 

5 4 9 . U n p a i d t a x e s . 408. After the return of said duplicate tax-lists and 
settlement as provided above, the county treasurer shall receive, receipt for, and 
collect any unpaid taxes in the county, and shall proceed to advertise and sell 
all the real estate in the county upon which the taxes have not been paid, for 
the unpaid taxes thereon as provided by law. [Same, § 10.j 

5 5 0 . W h e n t h e r e is f a i l u r e t o col lec t . 409. If any of the taxes men
tioned, in the tax-list shall remain unpaid, and the collector shall not be able 
to collect the same, he shall deliver to the county treasurer an account of the 
taxes so remaining due; and upon making oath before the county auditor, or 
in case of his absence before any justice of the peace, that the sums mentioned 
in such account remain unpaid, and that he has not, upon diligent inquiry, 
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been able to discover any goods or chattels belonging to or in the possession 
of the person charged with or liable to pay such sums, whereon he could levy 
the same, he shall be credited by the county treasurer with the amount 
thereof, but such oath and credit shall only be presumptive evidence of the 
correctness thereof. [Same, § 11.] 

5 5 1 . L i a b i l i t y . 410. Such collector and his sureties shall be liable for the 
loss by theft or otherwise, of any money collected by him and in his possession. 
[Same, § 13.] 

5 5 2 . W h e n e l e c t i o n of c o l l e c t o r o r d e r e d . 411. The board of super
visors of each county in the state having a population exceeding seven thou
sand inhabitants, as shown by the last preceding census, are hereby author
ized and empowered to order an election of a township collector in each organ
ized township in their count}7, by a resolution to that effect, passed at their reg
ular meeting in June in any year by a two-thirds vote of the board, which shall 
be spread upon the records of the board, and the first election of township col
lectors in such county shall be held at the next general election after the pas
sage of such resolution, and every year thereafter until the said resolution is re
pealed by the board, by a like vote, at their regular meeting in June in any year. 
They shall be voted for and elected in the manner of the other township officers, 
and in all counties in the state where such resolution is not m force, as pro
vided in this section, then sections four hundred and one to four hundred and 
eleven inclusive, of this chapter [§§ 542-552] shall be inoperative and of no 
effect. [Same, § 12.] 

CHANGING- NAME OF TOWNSHIP. 

5 5 3 . H o w c h a n g e d . 412. Any township desirous of changing its name, 
may petition the board of supervisors of the county in which such township is 
situated; and if it shall appear to said board that a majority of the actual res
ident voters of such township are in favor of such change, such board shall 
cause three notices to be posted up in three of the most public places of such 
township, for at least thirty days previous to the next session of said board, 
which notice shall state the iact that a petition has been presented to said 
board by the citizens of said township praying for a change of the name of 
the same, and the name prayed for in said petition, and that unless those in
terested in the change of such name shall appear at the next regular session 
of said board and show cause why said name shall not be changed, there will 
be an order made granting such change, which notice shall be attested by the 
auditor. [9 G. A., ch. 80, § 1.] 

5 5 4 . O r d e r . 413. If, at the time fixed for the hearing of said petition, 
said board is satisfied that there is a majority in favor of such change of name, 
said board shall make an order granting such change, which shall be attested 
by the auditor and recorded in the office of the recorder of the county where 
such township is situated. [Same, § 2.] 

5 5 5 . Cos ts . 414. The cost of such change and recording shall be paid by 
the petitioners. But should it appear to said board that a majority of the cit
izens of such township are opposed to such change, such petition shall be dis
missed and the cost of the proceeding taxed against the petitioners. [Same, § 2.] 

BOAED OF HEALTH. 

5 5 6 . T r u s t e e s c o n s t i t u t e . 415. The township trustees shall have power 
to make whatever regulations they deem necessary for the protection of the 
public health, and respecting nuisances, sources of filth, and causes of sickness 
within their respective townships; provided, that their jurisdiction as such 
board shall not extend to any city or incorporated town situated therein. [11 
G. A., ch. 107, §§ 1, 2.] 

[Further, as to trustees constituting board of health, see § 2570 et seq.J 



1^8 PUBLIC LAW. [Conn, §§ 410-430. 

5 5 7 . R e g u l a t i o n s p u b l i s h e d . 416. Notice shall be given of all regula
tions made, by publishing the same in a newspaper published in the township, 
or, where there is no newspaper, by posting in five public places therein. 
[Same, § 3.] 

558. P o w e r . 417. The trustees may order the owner or occupant, at his 
own expense, to remove any nuisance, source of filth, or cause of sickness 
found on private property within such time as they deem reasonable, and if 
such person neglects to do so he shall forfeit a sum of not exceeding twenty-five 
dollars for every day during which he knowingly permits such nuisance or 
cause of sickness to remain after the time prescribed for the removal thereof. 
The order shall be in writing, and served by any constable of the town in the 
usual way of serving notices in civil suits. If the owner or occupant fails to 
comply with such order, the trustees may cause the nuisance, source of filth, 
or cause of sickness to be removed, and all expenses incurred thereby shall be 
paid by such owner or occupant. [Same, §§ 5, 6, 7.] 

5 5 9 . E n f o r c i n g r e g u l a t i o n s . 418. The trustees shall have power to 
employ all such persons as shall be necessary to carry into effect the regula
tions adopted and published according to the powers vested in the trustees 
and to fix their compensation; to employ physicians in case of poverty, and 
to take such general precautions and actions as they may deem necessary for 
the public health. [Same, § 8.] 

The provisions of this section are superseded by §2578: Staples v. Plymouth County, 62-364. 

5 6 0 . P u n i s h m e n t . 419. Any person who shall wilfully violate any of 
the regulations so made and published by the trustees, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be subject to a fine or impris
onment, such fine not to exceed one hundred dollars, and such imprisonment 
not to exceed thirty days. [Same, § 9.] 

5 8 1 . E x p e n s e s . 420. All expenses, now or hereafter incurred by the 
trustees of a township in the exercise of the powers heretofore or herein con
ferred, shall be borne by the township. The trustees shall certify the amount 
required to pay such expenses to the board of supervisors of the county, and 
that board shall, at the time il levies the general taxes, and in addition thereto, 
levy on the property of such township a sufficient tax to pay the amount so 
certified by the trustees. The tax so levied shall be collected by the county 
treasurer with the other taxes, and be by him paid over to the township clerk. 
[Same, §§ 10, 11.] 

The board will not be bound by the action of the board as a body: Young v, Blackhawk 
individual members in authorizing a physician County, 66-400. 
to render services. Such action must be by 

EELATING TO CEMETERIES. 

562. L a y i n g out . 16 G. A., ch. 130, § 1. Where there is located in any 
township one or more cemeteries the owner or owners of the same, or any 
party or parties owning an interest therein, may cause the same to be sur
veyed, platted and laid out into subdivisions and lots, numbering the same by 
progressive numbers, giving the dimensions, length and breadth thereof, with 
reference to known or permanent monuments to be made; and which plat shall 
accurately describe all the subdivisions of the tract of land used or designed 
to be used as a cemetery; said plat shall be recorded in the office of the county 
recorder, and filed with and recorded by the township clerk and preserved by 
him among the records of his office. 

5 6 3 . C o n v e y a n c e of l o t s . 16 G. A., ch. 130, § 2. All conveyances of 
subdivisions or lots of a cemetery thus platted, chall be by deed from the 
proper owner, which deed shall be recorded with the township clerk in a book 
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kept by him for that purpose, for the recording of which the said clerk shall 
be entitled to a fee of fifty cents for each instrument recorded, to be paid by 
the party desiring the record made. 

5 6 4 . C o n d e m n i n g a n y l a n d s . 16 G. A., ch. 130, § 3. The township 
trustees are hereby empowered to condemn or purchase and pay for out of the 
general fund, and enter upon and take any lands within the territorial limits 
of such township for the use of cemeteries in the same manner as is now pro
vided for incorporated cities and towns. 

5 6 5 . T a x . 16 G. A., ch. 130, § 4. They shall at the regular meeting in 
April, levy a tax sufficient to pay for any such lands so condemned or pur
chased, or for the necessary improvement and maintenance of cemeteries thus 
established. They shall have power to control any such cemeteries, or appoint 
trustees for the same or sell it to any private corporation for cemetery purposes. 

5 6 6 . P o w e r of officers. 17 G. A., ch. 106, § 1. The trustees, board of 
directors or other officers having the custody and control of any cemetery in 
this state shall have power, subject to the by-laws and regulations of said cem
etery, to inclose, improve and adorn the grounds of such cemetery, to con
struct avenues in the same, to erect proper buildings for the use of said cemetery, 
to prescribe rules for improving or adorning the lots therein, or for the erec
tion of monuments or other memorials of the dead upon such lots; to prohibit 
any use, division, improvement or adornment of a lot which they may deem 
improper. 

A grantor of land conveyed to township actually appropriated to that purpose, it not 
trustees for use as a cemetery cannot maintain appearing that the use to which it was to be 
action by mandamus against them to compel put constituted any part of the consideration 
its use for such purpose, before it has been for the sale: Christy v. Whitmore, 67-60. 

567. Penalty for injuring or defacing graves, etc. 17 G. A., ch. 106, 
§ 2. Any person who shall wilfully and maliciously destroy, mutilate, deface, 
injure or remove any tomb, vault, monument, gravestone or other structure, 
placed in any public or private cemetery in this state, or any fences, railing or 
other work for the protection or ornamentation of said cemetery, or of any 
tomb, vault, monument or gravestone, or other structure aforesaid, on any 
cemetery lot within such cemetery, or shall wilfully and maliciously destroy, 
cut, break, or injure any tree, shrub, plant, or lawn within the limits of said 
cemetery, or shall drive at unusual and forbidden speed over the avenues or 
roads in said cemetery, or shall drive outside of said avenues and roads and 
over the grass or graves of said cemetery, shall be deemed guilty of a misde
meanor, and shall, upon conviction thereof before any court of competent juris
diction, be punished by a fine of not less than five dollars, nor more than one 
hundred dollars, or by imprisonment m the county jail for a term of not less 
than one nor more than thirty days, in the discretion of the court, and such 
offender shall also be liable in an action of trespass in the name of the person 
or corporation having the custody and control of said cemetery grounds, to 
pay all such damages as have been occasioned by his unlawful act or acts, 
which money, when recovered, shall be applied by said person or corporation 
to the reparation and restoration ot the property so injured or destroyed, if the 
same can be so repaired or restored. 

5 6 8 . W a t c h m e n . 17 G. A., ch. 106, § 3. I t shall be lawful for the 
trustees, directors, or other officers having the custody and control of any 
cemetery in this state, to appoint as many day and night watchmen of their 
grounds as they may think expedient; and such watchmen, and also all their 
sextons, superintendents, gardeners, and agents stationed upon or near said 
grounds, are hereby authorized to take and subscribe before any mayor of a 
city, or justice of the peace of the township where such cemetery is situated. 
an oath of office similar to that required by law of constables, and upon the 

VOL. 1 — 9 
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taking of such oath, such watchmen, sextons, superintendents, gardeners and 
agents, shall have, exercise and possess all the powers of police officers within 
and adjacent to the cemetery grounds, and they and each of them shall have 
power to arrest any and all persons engaged in violating the laws of this state 
in reference to the protection, care and" preservation of cemeteries, and of the 
trees, shrubbery, plants, structures, grass and adornments therein, and to bring 
such persons so offending before any justice of the peace within such township, 
to be dealt with according to law. 

CHAPTER 10. 

OF CITIES AND INCOKPOKATED TOWNS. 

5 6 9 . H o w incorporated . 421; 18 G. A., ch. 79. When the inhabitants 
of any part of any county not embraced within the limits of any city or incor
porated town shall desire to be organized into a city* or incorporated town, 
they may apply by petition in writing, signed by not less than twenty-five of 
the qualified electors of the territory to be embraced in the proposed city or 
incorporated town, to the circuit [district] court of the proper county, which peti
tion shall describe the territory proposed to be embraced in such city or incor
porated town, and shall have annexed thereto an accurate map or plat thereof 
and state the name proposed for such city or incorporated town, and shall be 
accompanied with satisfactory proofs of the number of inhabitants within the 
territory embraced in said limits. [12 G. A., ch. 61, § 2.] 

5 7 0 . C o m m i s s i o n e r s ; e l ec t ion . 422. "When such petition shall be pre
sented, the court shall forthwith appoint five commissioners who shall at once 
call an election of all the qualified electors residing within the territory em
braced within said limits as described and platted, to be held at some conven
ient place within said limits, the notice for which shall be given by publication 
in some newspaper published within said limits, if any there be, for three suc
cessive weeks, and by posting notices in five public places within said limits; 
said posting and the first publication to be not less than three weeks preceding 
such election. Such notice shall specify the place and time of such election 
and a description of the limits of said proposed town or city, and that a de
scription and plat thereof are on file in the office of the clerk of the circuit 
[district] court. Said commissioners shall act as judges and clerks of the elec
tion, and shall qualify as required by law for judges and clerks of township 
elections, and shall report the result of the ballot to the court aforesaid. The 
ballot used at said election shall be ' ' Fo r incorporation," "Against incorpora
tion."' [Same, § 3.] 

[The word '' township " as used in th e fourth line from the bottom of this section is ' ' county " 
in the pnrted Code: but is as here given m the original of the Code as passed by the legisla-
ture and round m the office of the secretary of state.] 

Where notice, instead of being given as re- though a majority of the votes cast were in 
quired by statute, was published only on the favor of organization, the election was void: 
morning of the day of election, held, that al- State ex rel. v. Young, 4-561. 

571. R e s u l t p u b l i s h e d . 423. If a majority of the ballots cast at such 
election be in favor of such incorporation, the clerk shall, immediately on the 
return of the commissioners being filed in his office, give notice of the result 
by publication in a newspaper, or, if no newspaper be published in the county, 
by po->ti:'^ a five public places within the limits of the proposed city or town; 
ciri'i m v.c.i imuce he shall designate to which of the classes of incorporation 
hereinafter prescribed, such city or town shall belong. A copy of the notice, 
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with proper proof of its publication, shall be filed with, the papers, and a cer
tified copy of all papers and record entries relating to the matter-on file in the 
clerk's office, shall be filed in the recorder's office of the county and in the 
office of the secretary of state. [Same, § 4.] 

572. Incorpora t ion c o m p l e t e . '424. When certified copies are made 
and filed as required by the preceding section, and officers are elected and 
qualified for such city or town as hereinafter provided, the incorporation 
thereof shall be complete; whereof notice shall be taken in all judicial pro
ceedings. [Same, § 5.] 

A court will take judicial notice in what county a given incorporated town is situated: 
State v. Header. 60-527. 

573. F i r s t e l ec t ion; not ice . 425. When the incorporation of such city 
or town is completed, the commissioners shall give notice for two consecutive 
weeks of the time and place of holding the first election of officers therefor by-
publication in a newspaper, or, if none be published within the limits of such 
city or town, by posting in five public places within the limits of the same. 
At such election the qualified electors residing within the limits of such city or 
town shall choose officers therefor, to hold until the first annual election of 
officers according to its grade, as hereinafter in this chapter prescribed. The 
commissioners shall act as judges and clerks of the election, and otherwise it 
shall be conducted and the officers elected thereat shall be qualified in the 
manner prescribed by law for the election and qualification of township offi
cers. [Same, § 6.] 

[The words, "of such city or town," as they stand in the printed Code between "electors" 
and '• residing," in the seventh line of the section, are not in the original section of the Code as 
passed by the legislature and now preserved in the office of the secretary of state.] 

CONTIGUOUS TERRITORY A N N E X E D . 

574. Pet i t ion . 426. When the inhabitants of a part of any county ad
joining any city or town shall desire to be annexed to such city or town, they 
may apply by petition in writing to the ch'cuit [district] court of the proper 
county, signed by not less than a majority of the electors residing within the 
territory proposed to be annexed; which petition shall state at whose instance 
it is presented, and shall be accompanied by an accurate plat or map of such 
territory. [R , § 1038.] 

It is not competent in the petition for incor- city taxes, and such provision is a nullity: 
poration to provide for the exemption in the Hayzlett v. Mt. Vernon, 33-229. 
annexed territory of certain property from. 

575. P r o c e d u r e . 427. Like proceedings, as nearly as applicable, shall 
be had on such petition as are prescribed in sections four hundred and twenty-
two and four hundred and twenty-three of this chapter [§§ 570, 571], provided, 
that notice of the election shall also be served on the mayor or other presiding 
officer of the town or city to which the annexation is proposed, and such elec
tion shall be held in the territory proposed to be annexed. [ R , § 1039.] 

576. Propos i t i on s u b m i t t e d . 428. The council or trustees of said city 
or town may give the consent thereof to such annexation, or they may, in 
their discretion, provide by ordinance or resolution for submitting to the elect
ors at the next annual election of municipal officers the question whether 
such annexation shall be made; and if such consent be given, or if a majority 
of the electors of such city or town voting at such election shall vote in favor 
of annexation, then on the return of such vote to the proper authority of such 
city or town, a resolution or ordinance shall be adopted or passed declaring 
that the territory described in the petition has been annexed to and is a part 
of such city or town; and the clerk or recorder of the said city or town shall 
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make out two copies of the petition, plat, orders of the circuit [district] court, ab* • 
stract of votes, and resolutions or ordinances in relation to such annexation, with 
a certificate that the same are correct, attested by the seal of such city or town. 
and he shall deliver one of said copies to the recorder of the county, who 
shall, having first made record thereof in the proper books of record, file and 
preserve the same, and the other of said copies shall be forwarded by the clerk 
or recorder of said city or town to the secretary of state. [R , § 1041.] 

5 7 7 . A n n e x a t i o n , w h e n comple te . 429. So soon as said resolution or 
ordinance declaring such annexation has been adopted, and the said copies 
transmitted, delivered, and recorded, the said territory shall be deemed and 
taken to be a part and parcel of the said city or town, and the inhabitants 
residing therein shall have and enjoy all the rights and privileges of the inhab
itants within the original limits of such city or town. [R , § 1042.] 

5 7 8 . E x t e n s i o n b y appl i ca t ion to counc i l . 18 G, A., ch. 56, § 1 . In 
addition to the methods now provided by law for extending city limits, when
ever the owner or owners of lands adjoining the limits of any city of the first 
or second class, organized under the general laws of the state of Iowa, shall 
desire to have their lands brought within the limits of such city, they may 
apply to the city council of such city to have the limits of the city extended 
so as to include such lands, and shall attach to the application a map of such 
lands, showing their situation, with respect to the existing limits of the city. 
If the city council shall assent to the extension of the limits of the city, as 
applied for, a minute thereof shall be indorsed upon the map by the city clerk, 
and the same shall then be acknowledged by the owner and recorded in the 
office of the recorder of the proper county, as provided in section five hun
dred and sixt}r of the code [§ 995]. Thereafter the limits of the city shall be 
extended so as to conform to the line proposed and so assented to by the city 
council. 

BY CORPORATION. 

5 7 9 . S u b m i s s i o n of q u e s t i o n . 430. When any municipal corporation 
shall desire to annex any contiguous territory thereto, not embraced within 
the limits of any city or town, it shall be lawful for the trustees or council of 
the corporation, by an ordinance passed for that purpose at least one month 
before the regular annual election, to submit the question of annexation to 
the qualified electors of such corporation; and if a majority of the electors 
of the corporation voting on the question shall vote in favor of such annexa
tion, the council or trustees of such corporation shall present to the circuit [dis
trict] court a petition praying for such annexation, which petition shall describe 
the territory proposed to be annexed to such municipal corporation, and have 
attached thereto an accurate map or plat thereof, and like proceedings shall be 
had upon said petition as are provided in sections four hundred and twent}r-two 
and four hundred and twenty-three of this chapter [§§ 570, 571] so far as the 
same may be applicable; and if the result of the election be favorable to the 
proposed annexation, the same record shall be made as provided in said sec
tions, and thereupon the said contiguous territory proposed to be annexed 
shall be in law deemed and taken to be included in, and shall be a part of 
said municipal corporation, and the inhabitants thereof shall in all respects be 
citizens thereafter of the said municipal corporation. 

Extension of limits of an incorporated city local government as not to derive benefit 
or town and bringing additional land or peo- therefrom, and which the owner desires to 
pie under municipal authority are acts of like use as farming land and not for laying off into 
nature with the incorporation of such city or city lots, cannot, by being mcluded in city 
town, and depend for their authority upon limits against the will of the owner, be sub-
the same constitutional provisions: Morjord jected to city taxation, even though it is pro-
v. linger, 8-82. vided that it shall be assessed only at its value 

Property which is so far removed from the for farming land: Ibid. 
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While enlargement of boundaries of a city 
or town whereby the property of individuals 
is brought within the corporate limits without 
the consent of its owners, and subjected to 
taxation for town purposes, may not be an in
fringement of the constitutional provision 
against taking private property for public use 
without compensation, yet it may become so 
by an unreasonable extension in taking in 
lands not at all needed for buildings and popu
lation, and taxing the same for the benefit of 
the portion of the corporate domain which 
may be peopled or occupied. In such cases 
the courts will limit the taxing power when
ever practicable to the point or line where it 
ceases to operate beneficially to the proprietor 
in a municipal point of view: Langworthy v. 
Dubuque, 16-271; Fulton v. Davenport, 17-
404. 

Facts in particular cases considered as de
termining whether the property was properly 
subject to municipal taxation or not: Morford 
v. Unger, 8-82; Butler v. Muscatine, 11-433; 
Langworthy v. Dubuque, 16-271; Hershey v. 
Muscatine, 22-184. 

Where the land thus included is laid off into 
lots and platted as an addition, it becomes 
subject to municipal taxation: Fulton v. Da
venport, 17-404. 

So where the proprietors of undedicated 
town property, being locally within the corpo
rate limits, hold such close proximity to the 
settled and improved parts of the town that 
the corporate authorities cannot open and im
prove its streets and alleys, and extend to the 
inhabitants thereof its usual police regulations 
and advantages, without incidentally benefit
ing such proprietors in their personal privi
leges and accommodations, or in the enhance
ment of their property, then the power to tax 
the property arises; but in its exercise great 
care and circumspection should be observed 
less perchance injustice and oppression should 
ensue: Ibid. 

Certain tracts of land in Dubuque held not 
liable to taxation for municipal objects under 
the foregoing doctrines: 'Davis v. Dubuque, 
20-458. 

Where a tract of land within the extended 
limits of the city lay near one of the principal 
streets, and was so surrounded as to receive 
current benefits from the expenditures made 
by the city as well as permanent increase in 
value, held, that it was liable to municipal 
taxation: O'Hare v. Dubuque, 22-144. 

But held that a lot was not liable to such 
taxation which was not upon a principal 
street, nor accessible by any street leading to 
the business part of the city, and was sur
rounded exclusively by agricultural and min
eral lands, and was not benefited by current 
expenditures: Ibid. 

The doctrine of Morford v. Unger, supra, 
with reference to the extension of city limits, 
is also applicable to lands used for agricultural 
purposes within the corporate limits as origi
nally laid out: Buell v. Ball, 20-282; Deeds v. 
Sanborn, 22-214. 

Tracts of forty and ten acres respectively, 
all lying together, occupied for agricultural 
purposes, remote from the city proper, no 
streets or alleys having been worked near 

them, held not liable for municipal taxation: 
Deeds v. Sanborn, 26-419. 

Lands included within an extension of the 
city limits but used exclusively for agricultural 
purposes, and not affected by the current ex
penditures of the city, no money being spent 
for improvements thereon, and no streets or 
alleys being worked for their benefit, such 
lands not being used for buildings and not 
being enhanced in value by being within the 
corporate limits, held not subject to municipal 
taxation: Deiman v. Fort Madison, 30-542. 

The fact of payment of previous taxes will 
not estop the property owner from claiming 
the exemption of his property from municipal 
taxation: Ibid. 

Property included within the corporate 
limits, deriving no benefit from being thus in
cluded, and used alone for agricultural pur
poses, and not demanded for use as city prop
erty, nor possessing a value on account of its 
adaptation for dwellings or business, is exempt 
from taxation; but property which is held for 
the opportunity of bringing it into the market 
as city lots is not entitled to exemption. So, 
if land within the city limits is used for the 
purpose of dwellings or business, it cannot 
ordinarily be claimed to be exempt from taxa
tion, even though the city fails to open or im
prove the streets leading thereto: Durant v. 
Kauffman, 34-194. 

Municipal taxes from which farm property 
within the corporate limits is exempt are those 
which but for municipal purposes would not 
have been levied, such as taxes to support the 
police of the city, its necessary lights, water, 
sewerage, fire department, local government, 
etc.; but such property is not exempt from 
taxes voted by the city in aid of a railway, 
which might be levied as effectually upon 
property not included within the city: Sears 
v. Iowa Midland B. Co., 39-417. 

A tract of one hundred acres within city 
limits, used only for farming purposes and 
having no houses thereon, but against which 
streets abut, and adjoining an addition laid 
out in lots and partially improved, held sub
ject to city taxes: Brooks v. Polk County, 52-
460. 

The fact that land included within the city 
limits is used for agricultural pur.poses will 
not render the taxation thereof illegal, it not 
being shown that it is used exclusively for 
such purposes, nor that it does not derive such 
benefit from the expenditure of municipal 
taxes that it is properly subject to such taxa
tion: Tubbesing v. Burlington, 68-691. 

The character and use of the land alone are 
not sufficient to determine the question of ex
emption. It is important to consider the ben
efits, if any, derived from the expenditure a£ 
municipal taxes. Although land is adjudged 
not to be liable to municipal taxation for a 
particular year, such adjudication will not 
necessarily show that municipal taxes thereon 
for previous years were illegal: Ibid. 

A tract of land used for railway depot pur
poses, and situated within the boundaries of 
the city, is to be deemed subject to municipal 
taxes, althouga not platted into lots: Burling
ton & M. £. B. Co. v. Spearman, 12-112. 
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580. B y proceed ings i n court . 431. When any incorporated city shall 
desire to annex to such corporation any abutting and contiguous territory 
thereto, which is not embraced within the limits of any city, and which terri
tory has been laid out in lots or parcels containing two acres or less, the council 
of such corporation may present to the circuit [district] court of the county in 
which such city is situate, a petition setting forth the facts and describing the 
territory that is desired to be annexed, and that the same has been laid out as 
above mentioned, together with the names of each owner of any portion of 
such territory, without describing at length, if there is more than one such 
owner, the particular portion of such territory owned by each, which petition 
shall have attached thereto a map or plat of such territory. A notice of the 
filing of such petition shall be served by publication in one daily or weekly 
newspaper published in such city, and by posting in five public places in the 
territory outside of said cit)^ for the period of four weeks; and the corporation 
shall be plaintiff and said owners defendants, and issues joined and the cause 
tried in the ordinary manner as far as applicable, except that no judgment for 
costs shall be rendered against any defendant who does not make any defense. 
If the court find the allegations of the petition to be true, and that justice and 
equity require that said territory or any part thereof should be annexed to 
such corporation, a decree shall be entered accordingly, and from the time of 
entering such decree, the territory therein described shall be included in and 
become a part of such corporation. The powers conferred under the provis
ions of this section shall also apply to cities acting under special charters. 

This section is not void as conferring legis- acting under special charter controlled or 
lative power upon the circuit court in violation neutralized by §906: Burlington v. Leebriek, 
of the constitution, art. 3, § 1; nor is the pro- 43-252. 
vision that this section shall apply to cities 

581. Corporations unite. 432; 17 G. A., ch. 3, § 1. When any city or 
incorporated town shall desire to be annexed to another and contiguous city 
or incorporated town, the council or trustees of each of such cities or towns, 
shall appoint three commissioners to arrange and report to such council or 
trustees respectively the terms and conditions on which the proposed annex
ation can be made; and if the council or trustees of each of such cities or 
towns, approve of the terms and conditions proposed, they shall, by proper 
ordinance, so declare; and thereupon the council or trustees of each of such 
cities or towns, by ordinance passed, and one publication had thereof at least 
ten days prior to the general annual election therein, may submit the question 
of such annexation, upon the said terms and conditions so proposed, to the 
electors of their respective cities or towns, and if a majority of the electors 
of each vote in favor of such annexation, the council or trustees of each shall, 
by proper ordinance, so declare; and a certified copy of the whole proceed
ings for annexation of the city or town to be annexed being filed with the 
clerk or recorder of the city or town to which the annexation is made, the 
latter shall file with the secretary of state and in the recorder's office of 
the county, a certified copy of all proceedings had by both of such cities or 
towns in the matter of such annexation. [R , § 1044.J 

582. Annexation complete. 433; 17 G-. A., ch. 3, § 2. When certified 
copies of the proceedings for annexation are filed as contemplated in the pre
ceding section, the annexation shall be deemed complete, and the terms and 
conditions mentioned in section four hundred and thirty-two of the code 
[§ 581] shall be part of the law for the government of the city or town to which 
annexation is made, and said city or" town shall have the power and it shall be 
its duty to pass such ordinances, not inconsistent with law, as will carry into 
effect and maintain the terms of such annexation, and thereafter the city or 
town annexed shall be governed as part of the city or town to which the an-
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nexation of it is made; and any citizen of the annexed city or town may insti
tute and maintain legal proceedings to compel the city or town, and the 
council or trustees thereof, to which annexation is made, to execute such terms 
and conditions; 'provided, that such annexation shall not affect or impair any 
rights or liabilities then existing for or against either of such cities or towns, 
and that they may be enforced the same as if no such annexation had taken 
place; and provided further, that a city or town separated from another city 
or town by an intervening city, town, or territory may be annexed to such 
city or town in the manner hereinbefore provided, but such annexation shall 
not be consummated and completed until such intervening city, town, or terri
tory is also annexed. Any proceedings which may have been commenced 
under said sections as amended under the provisions of this act and prior to 
the taking effect of this act for the annexation of a city or town, are hereby 
declared valid and legal, and such proceedings may be completed in accord
ance with said sections and the provisions of this act. 

EXTENSION OF CITY LIMITS. 

583. Additional mode. 16 G. A., ch. 47, § 1; IT G. A., ch. 169, § 1. 
In addition to the methods now provided by law, any city or incorporated 
town in this state may have its limits enlarged in the manner herein prescribed. 

Under these provisions it is not necessary quired under the provisions of § 580: Glass 
that the territory annexed be abutting or con- v. Cedar Rapids, 68-207. 
tiguous, and laid out in lots or parcels, as is re-

584. Counc i l m a y fix l i m i t s . 16 G. A., ch. 47, § 2 ; 17 G. A., ch. 169, 
§ 2. The council may fix the boundaries of the city or incorporated town 
as enlarged to the proposed extent, which boundaries shall, as far as practica
ble, be terminated by straight lines drawn parallel respectively to the corre
sponding lines of the government survey. 

585. Submission of question. 16 G. A., ch. 47, § 3; 17 G. A., ch. 169, 
§ 3. The question of making such extension must then be submitted to the 
vote of all the qualified electors inhabiting the whole city or town as thus 
proposed to be enlarged. A day must be fixed for such election by resolution 
of the council of the city or town whose limits are proposed to be enlarged, 
and notice thereof must be given by proclamation of the mayor of said city 
or town of the time of holding such election, and setting forth the exact ques
tion to be presented to the electors for determination; which proclamation 
shall be published for four weeks consecutively prior to said election in some 
newspaper published in said city or town, which notice shall be deemed suffi
cient notice of said election and its purposes to all the inhabitants of the city 
or town as proposed to be enlarged; and if at sucn election the number of 
legal votes cast for such extension shall exceed those cast against it, the mayor 
shall issue his proclamation announcing that fact, and from thenceforth the 
limits of said city or town shall be enlarged as proposed. 

586. Taxation of lands. 16 G. A., ch. 47, §4; 17 G. A., ch. 169, §§ 4, 5. 
20 G. A., ch. 158. JSTo lands included within said extended limits which shall 
not have been laid off into lots of ten acres or less, or which shall not subse
quently be divided into parcels of ten acres or less, by the extension of streets 
or alleys, and which shall also in good faith be occupied and used for agri
cultural or horticultural purposes, shall be taxable for any city or town pur
pose except that they may be subjected to a road tax to the same extent as 
though they were outside of the city or town limits, which said tax shall be 
paid into the city treasury. The provisions of this chapter shall apply to 
cities organized and acting under special charters. 

This provision, making distinction between ten acres, is not unconstitutional: Leicht v. 
lots of ten acres or more and those of less than Burlington, 73-29. 
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Under this provision, held, that land in- limits for city purposes, and if such right is 
eluded within territory annexed to a city un- given by statute it is competent for the legis-
der a previous similar statute by which the lature to take it away: Ibid. 
lots exempt from taxation because used for The fact that the owner has a residence 
agricultural purposes must exceed twenty upon land not platted, and used for agricult-
acres, became exempt under the new statute, ural purposes, does not destroy his right to 
although not exempt under the previous one, exemption under this statutory provision: 
by virtue of which the annexation was made: Ibid. 
Winner v. Burlington, 68-279. In general, as to the taxation of agricult-

Municipal corporations have no vested right ural lands within city limits, see notes to 
to tax rural or farming property within their § 579. 

ABANDONMENT OF SPECIAL CHARTERS. 

[For acts applicable only to cities under special charters, see §§906-986.] 

587 . By city o r town. 434. Any city or town incorporated by special 
charter, or in any other manner than that provided by this chapter, may aban
don its charter and organize itself under the provisions of this chapter with 
the same territorial limits, by pursuing the course hereinafter prescribed. 
[Ex. S., 9 G. A., ch. 25, § 1; 11 G. A., ch. 69.] 

The mere act of a town, existing under spe- under the general law: Des Moines v. Casady, 
cial charter, in electing officers provided by 21-570. 
the general incorporation act, at the time and Where, upon an election to re-organize a 
in the manner there contemplated, does not city under the general incorporation laws, and 
amount to a surrender of its charter, and an abandon its special charter, a person who had 
organization under the provisions of the gen- been acting as city marshal under the special 
eral act; and where the officers, etc., are not charter was re-elected, and was entitled, under 
the same the officers so elected will not even § 591, to hold such office until qualification 
be officers de facto: Deeorah v. Bullis, 25-12. under the new election, held, that the city 

Mere irregularities in effecting the change council could not, between the time of re-elec-
cannot be made available in a suit by the city tion and qualification, reduce his salary: Cox 
to enforce payment of an assessment not valid v. Burlington, 43-612. 

588. Pe t i t ion; action upon ; election ordered. 435. Upon the petition 
of fifty legal voters in any such city or town to the council or trustees thereof, 
praying that the question of abandoning its charter be submitted to the legal 
voters, the council or trustees shall immediately direct a special election to be 
held, at which such question shall be decided, specifying at the same time, the 
time and place of holding the same, and appointing the judges and clerks of 
the election. [Ex. S., 9 G. A., ch. 25, §§ 2, 3.] 

589. P roc l ama t ion ; notice. 436. The mayor, or in case there is no 
mayor, the president of the council or board of trustees, shall at once issue a 
proclamation giving notice of such election, of the question submitted to the 
electors, and of the time and place of holding the election; which proclama
tion shall be published for four consecutive weeks in some newspaper pub
lished in such city or town; and if there is none published therein, then such 
proclamation shall be published by posting a copy thereof in five public places 
within the corporate limits of such city or town, one of which shall be on the 
door of the mayor's office. [Same, § 4.] 

590. M a n n e r of vo t ing ; resul t . 437. At such election, those who de
sire to vote in favor of the abandonment of the charter shall deposit a ballot 
with the words "in favor of abandonment;" those desiring to vote against 
the abandonment shall deposit a ballot with the words "against abandon
ment." The election shall be conducted in other respects as elections for city 
officers are conducted under the charter. The abstract of votes shall be re
turned to the city council or board of trustees, who shall canvass the same and 
declare the result, which shall be entered on the journal. [Same, § 5.J 

591. Officers elected; ordinances; resubmission. 438; 19 G. A.,ch. 
164. If a majority of the votes cast at such election be in favor of the aban
donment of the charter, the council or trustees shall immediately call a spe
cial election for the election of officers for such corporation according to its 
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class as defined by this chapter; and from and after the election and qualifi
cation of such officers, the former charter of such city or town shall be con
sidered as abandoned, and such city or town shall be considered as organized, 
and shall have all the rights and be subject to all the liabilities of the class to 
which it belongs, but the officers so elected shall hold their offices only until 
the next annual municipal election in such city or town; except in cities of 
the first class, where such special election is, or shall have been, held on the first 
Monday of March of an even year, when they shall hold their offices for the 
term of two years thereafter. All ordinances of such city or town in force at 
the time of the abandonment of such special charter, not inconsistent or in 
conflict with the general incorporation laws of the state, shall be and remain 
in force until otherwise altered, amended, or repealed by the council or 
trustees of such new organization. If a majority of the votes be against aban
donment, that question cannot be again submitted until after the expiration 
of one year from the time of such election. [Same, § 6.] 

592. V e s t e d r ights . 439. All rights and property of every description 
which were vested in any municipal corporation under its former organiza
tion, shall be deemed and held to be vested in the same municipal corporation 
under the organization herein contemplated; and no right or liability, either 
in favor of or against such corporation existing at the time, a,nd no suit or 
prosecution of any kind, shall be affected by such change; provided, that 
when a different remedy is given by this chapter which can properly be made 
applicable to any right existing at the time such change is made, the same 
shall be deemed cumulative to the remedies before provided, and may be used 
accordingly. [Same, § 7.] 

SEVERANCE OF TERRITORY. 

593. Appl i ca t ion . 440. When the inhabitants of a part of any town or 
city shall desire to have the part of the territory of such city or town in which 
they reside severed from, or stricken out of the limits of such city or town, 
they may apply by petition in writing, signed by a majority of the resident 
property holders of that part of the territory of such city or town, to the cir
cuit [district] court of the county, which petition shall describe the territory 
proposed to be thus severed or stricken out of the limits of such city or town, 
and have attached thereto an accurate map or plat thereof, and shall also 
name the person or persons authorized to act in behalf of the petitioners in the 
prosecution of said petition. [R , § 1048.] 

Land not needed for city purposes, and not alleys of such port ion: MeKean v. Mt. Vernon, 
bar.efited by being within the corporation, 51-306; Way v. Centre Point, 51-708. 
s h m l d be severed upon proper proceedings be- Where property was sought to be charged 
in,: taken, and the par t severed should not be wi th a t ax levied by a municipal corporation, 
held liable for municipal indebtedness in- such property being si tuated in a plat tha t had 
curred during its a t tachment , if it was not lia- been vacated since the levy, held tha t , unde r 
bie to municipal taxation whilst a t tached: t he s ta tute providing for such vacation, it was 
Evtcns v. Council Bluffs, 65-238. proper to admit evidence tha t the city was in-

The provisions of this section apply to any debted in a large sum prior to the vacation of 
terri tory within a city or town, whether sucn the plat, the property being liable for its pro-
terri tory is or is not laid out into lots and portion thereof: Deeds v. Sanborn, 26-419. 
blocks. If so laid out it seems tha t the sever- Previous statutes as to severance con-
ance would operate as an ext inguishment of s t rued : Whiting v. Mt. Pleasant, 11-482. 
the rights of the corporation in the streets and 

594. Hot ice . 441. Notice of the filing of the same shall be given by pub
lication in a newspaper published in said city or town, or by posting a notice 
of the same in five public places in said city or town four weeks previous to 
the succeeding term of said court, which notice shall contain the substance of 
said petition and state the term of court at which the hearing thereof will be 
had. [R , § 1049.] 
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5 9 5 . H e a r i n g ; affidavits. 442. The heading of such petition may be had 
by the court, or either party may demand a jury, and the proper authorities 
of such city or town, or any person interested in the subject-matter of said 
petition, may appear and contest the granting of the same; and affidavits in 
support of or against said petition may be prepared and submitted, and may 
be examined by the court or jury, and the court may, in its discretion, permit 
the agent or agents named in the petition to amend or change the same, ex
cept that no amendment shall be permitted whereby the territory embraced 
in said petition shall be increased or diminished without continuing the case 
to the next term, and requiring new notice to be given as above provided. 
[ R , § 1050.] 

This peculiar provision for the introduction severance, and upon appeal from the decision 
of affidavits in evidence is not improper. The the only question is whether the court and 
question to be determined is whether the inter- jury abused the discretion reposed in them by 
ests of the territory in question require the the statute: Ashley v. Calliope, 71-466. 

5 9 6 . T r i a l ; c o m m i s s i o n e r s appo inted . 443. If the court or jury, 
after hearing the petition and evidence, shall be satisfied that said petition has 
been signed by a majority of the property holders residing within the limits 
of the part of the city or town described in the petition and plat, and that the 
limits have been accurately described, and a correct map or plat thereof made 
and filed, and if the court or jury shall be further satisfied that the prayer of 
the petitioners should be granted, the court shall appoint three disinterested 
persons commissioners to adjust the terms upon which such part shall be so 
stricken out as to any liabilities of such city or town that have accrued during 
the connection of such part with such corporation. [R , § 1051.] 

A decision granting the severance of certain the reason that, under the circumstances, jus-
territory, as prayed in a proceeding, such as tice and equity did not require it : Mosier v. 
is here contemplated, overruled on appeal, for Des Moines, 31-174. 

5 9 7 . H e a r i n g a n d r e p o r t . 444. The commissioners so appointed shall 
take and subscribe an oath that they will impartially perform their duties as 
such, and shall, at a time by them fixed, hear the agent named in the said 
petition and also the proper authorities of the city or town in regard to the 
subject-matter to them submitted, and report to the next succeeding term of 
said court their doings and judgment in the premises, and upon the filing of 
said report the court shall decree in accordance therewith and with the prayer 
of said petition; provided, that for good and sufficient cause, and upon a 
proper snowing, the court may reject or set aside said report, and appoint new 
commissioners, and continue the cause for further action to be had thereon. 
[ R , § 1052.] 

5 9 8 . T r a n s c r i p t . 445. The clerk shall forthwith file a certified transcript 
of such decree, together with the petition and map, in the office of the recorder 
of the county and in the office of the secretary of state. [E., § 1053.] 

5 9 9 . C o s t s . 446. When such certified transcripts are filed, the severance 
shall be deemed complete. The costs shall be paid by the petitioners, but 
each party shall pay their own witness fees. [ R , § 1054.] 

[As to severance of territory from cities acting under special charter, see § 907.] 

DISCONTINUANCE. 

6 0 0 . H o w effected. 447. Whenever one-fourth of the legal voters of any 
city or incorporated town in this state shall petition the circuit [district] court 
ol the county wherein such corporation is situated for the discontinuance of the 
same, the said court shall cause to be published for at least thirty days, a notice 
stating that the question of discontinuing such corporation will be submitted 
to the legal voters of the same at the next annual corporation election. [11 
G. A., ch. 142, § 1.] 
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6 0 1 . Bal lot . 448. The form of ballot shall be, " F o r the incorporation," 
and " Against the incorporation." [Same, § 2.] 

6 0 2 . Majori ty r e q u i r e d ; i n d e b t e d n e s s . 449. If a two-thirds major
ity of all the legal votes cast for and against such proposition shall be cast 
" against the incorporation," then the same may be discontinued. The vote 
provided for in this and the two preceding sections shall not be construed to 
discontinue any corporation until the said corporation shall have made ample 
provisions for the payment of all its indebtedness, and for the faithful per
formance of all its contracts and obligations, and shall have levied the requisite 
tax therefor. [Same, § 3.] 

6 0 3 . Canvass a n d r e t u r n . 450. The vote for this purpose shall be taken, 
canvassed, and returned in the same manner as other municipal elections, and 
all expenses of the same paid by the corporation so voting. No more than 
one such election shall be held in the same year. [Same, § 4.] 

6 0 4 . Records depos i ted . 451. The books, documents, records, papers, 
and corporate seal of any city or town so discontinued shall be deposited with 
the county auditor of the county for safe keeping and reference in future; 
and all court records of any mayor or other officer shall be deposited with the 
nearest justice of the township, who shall have authority to execute and com
plete all unfinished business standing on the same. [Same, § 5.] 

6 0 5 . Pub l i ca t ion . 452. Whenever the incorporation of any city or town 
shall have been discontinued under the provisions of the four preceding sec
tions, the auditor of the county wherein such corporation was situated shall 
publish such fact for thirty days in a county paper, if one is published in the 
county; if not, shall post three notices for the same length of time, and also 
certify the fact to the secretary of state. [Same, § 6.] 

6 0 6 . P a y m e n t of d e b t s ; s u r p l u s . 453. For the payment of its in
debtedness, the corporation shall issue warrants in cases where there is no 
money in the treasury, and the county treasurer shall collect the tax which 
shall be levied to pay such indebtedness as hereinbefore contemplated and 
prescribed as he collects other taxes, and pay the said warrants ; and any sur
plus of this fund shall be passed over to the temporary school fund of the dis
trict where the same was levied. [Same, § 7.] 

CHANGING NAMES. 

6 0 7 . B y c i ty or t o w n . 19 G. A., ch. 16, § 1. The corporate name of any 
city of the first or second class or incorporated towns in this state may be 
changed in the manner prescribed by this act. 

6 0 8 . Proposa l . 19 G. A., ch. 16, § 2. The council of any city of the first 
or second class, or any incorporated town may, by resolution, propose a change 
of the corporate name of such city or incorporated town setting forth therein 
the proposed new name, which shall not be the same as that of any city of 
either the first or second class or incorporated town or postoffice existing in 
this state at the time of the passage of such resolution. 

6 0 9 . Ques t ion s u b m i t t e d ; not ice . 19 G. A.,ch. 16, § 3. The question 
of making such change shall then be submitted to a vote of the qualified elect
ors of such city or incorporated town at the next following annual election, 
or at a special election, as the council may provide. Notice that a change of 
name is to be voted on at any election shall be published in a newspaper pub
lished in said city or incorporated town at least ten days before the election. 

6 1 0 . M a n n e r of v o t i n g ; resu l t . 19 G. A., ch. 16, § 4. The manner of 
voting on the question of change shall be by having printed or written on the 
ballots, "Shall the name be changed as proposed?" followed by the word 
" yes," or " no." If a majority of the votes cast for and against are in favor 
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of the proposed change, the clerk of the city or incorporated town shall enter 
upon the records of the city or incorporated town the result of such election, 
and set forth in such record the new name adopted for such city or incorpo
rated town, as well as the original name thereof, and shall cause to be filed a 
certified copy of the entry so made in the office of the recorder of deeds of the 
county in which such city or incorporated town is situated and in the office of 
the secretary of state. 

611. Change complete. 19 G. A., ch. 16, § 5. When certified copies are 
made and filed, as required by the preceding section, the change of name shall 
be deemed complete, and the new name thus adopted shall be judicially rec
ognized in all subsequent proceedings wherein said city may be interested. 

612. Rights or liabilities not affected. 19 G. A., ch. 16, § 6. Nothing 
herein contained shall in any manner affect the rights or liabilities of said city 
or incorporated town, nor invalidate any contract to which the said city or 
incorporated town may be a party before such change. 

POWERS. 

613 . Enumerated. 454. Cities and towns organized as provided in this 
chapter shall be bodies politic and corporate under such name and style as 
they may select at the time of their organization, and may sue or be sued; 
contract or be contracted with; acquire and hold property, real and personal; 
have a common seal which they may change and alter at pleasure, and have 
such other privileges as are incident to municipal corporations of like character 
or degree not inconsistent with the laws of the state. [R, § 1047; C, '51, 
§ 664.] 

E x t e n t of p o w e r s : Cities have no inherent 
jurisdiction to make laws or adopt regulations 
of government. They are governments of 
enumerated powers, acting by delegated au
thori ty, and are therefore dillerent from state 
legislatures, which may exercise such powers 
of government coming within a certain desig
nation of legislative power as the constitution 
does not express^ or impliedly prohibit : Keo
kuk v. Scroggs, 39-447. 

Cities can exercise such powers as are ex
pressly granted and such implied ones as are 
necessary to make available the powers ex
pressly conferred and essential to effect the 
purposes of the corporation, and these powers 
are strictly construed: Ibid. 

Only such powers and rights can be exer
cised under a grant of power to a municipal 
corporation as are clearly comprehended in the 
words of the act or derived therefrom by nec
essary implication, regard being had to the 
object of the g r an t : Clark v. Davenport, 
14-494. 

A municipal corporation can possess and ex
ercise the following powers and no others: 
first, those granted in express words ; second, 
those necessarily implied or necessarily inci
dent to the powers expressly granted; third, 
those absolutely essential to the declared ob
jects and purposes of the corporation: Mer-
riam v. Moody's Ex'rs, 25-163; Hanger v. Des 
Moines, 52-193; Clark v. Des Moines, 19-199. 

Any doubt or ambiguity arising from the 
terms used by the legislature in a grant of 
power to a municipal corporation must be re
solved against the existence of the power and 
in favor of the public: Clark v. Davenport, 
14-494; Merriam v. Moody's Ex'rs, 25-163; 

State v. Smith, 31-493; Keokuk v. Scroggs, 
39-447; Logan v. Pyne, 43-524. 

Power ot a municipal corporation to provide 
for the accomplishment of certain results does 
not necessarily impose upon it a liability for 
their imperfect accomplishment: Vanhom v. 
Des Moines, 63-447. 

L i a b i l i t y fo r a c t s of of f icers : The city is 
not liable for neglect or non-feasance of its 
officers or agents in exercising the powers con
ferred : Ogg v. Lansing, 35-495. 

A municipal corporation will not be liable 
for the acts of its officers which it has no power 
to authorize: Field v. Des Moines, 39-575. 

A city is not liable for the acts of its officers 
in at tempting to enforce police regulations. 
As it cannot authorize them to do an unlawful 
act, neither can it become liable for such act 
by ratification: Calwell v. Boone, 51-687. 

The fact^, tha t the officers of an incorpo
rated town engage in doing an act in vio
lation of its ordinances, without effort being 
made to prevent their doing such act, will not 
render the corporation liable for damages: 
Ball v. Woodbine, 61-83. 

Where a peddler was arrested under an 
ordinance which was void, and suffered the 
penalty imposed thereunder without proper 
action to defeat the infliction of the penalty 
and without appeal, held, t ha t he had after
wards no right of action against the city for 
the amount paid by h i m : Trescott v. Waterloo, 
26 Fed. Rep., 592. 

As to liability of city for malfeasance or 
negligence of its officers in regard to street 
improvements, see notes to § 624. 

As to liability for loss from, failure of water 
supply, see notes to § 641. 
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614. 455. All municipal corporations organized under this chapter shall 
have the general powers and privileges, and be subject to the rules and re
strictions granted and prescribed in the succeeding section. [R , § 1056.] 

615. Nuisances, riots, gaming houses, markets. 456. They shall 
have power to prevent injury or annoyance from anything dangerous, offen
sive, or unhealthy, and to cause any nuisance to be abated; to regulate the 
transportation and keeping of gunpowder or other combustibles, and to pro
vide or license magazines for the same; to prevent and punish fast or immod
erate riding or driving of horses through the streets; to regulate the speed of 
trains and locomotives on railways running over the streets or through the 
limits of the city or incorporated town by ordinance, and enforce the same by 
a fine not exceeding one hundred dollars; to establish and regulate markets ; 
to provide for the measuring or weighing of hay, coal, or any other article 
of sale; to prevent any riots, noise, disturbance, or disorderly assemblages; 
to suppress and restrain disorderly houses, houses of ill-fame, billiard tables, 
nine or ten pin alleys, or tables and ball alleys, and to authorize the destruc
tion of all instruments or devices used for purposes of gaming, and to pro
tect the propert}r of the corporation and its inhabitants and to preserve peace 
and order therein. [R , § 1057.] 

M u i s a n c e s : The power given by this sec
tion in relation to nuisances is to abate them, 
and in the exercise of this power a city can
not provide for the punishment by fine of one 
who maintains a nuisance: Nevada v. Hutch-
ins. 59-506. 

The power to abate nuisances does not en
able the council to determine conclusively tha t 
a particular thing constitutes a nuisance; and 
if it orders the removal of a th ing which is in 
fact not a nuisance, the person causing its re
moval will be individually liable in damages: 
Cole v. Kegler, 64-59. 

The power to suppress does not imply the 
power to punish, and must be exercised in 
such way that suppression shall be the direct, 
and not merely the incidental, result of t he 
exercise of power: Vhariionv. Barber, 54-360. 

M a r k e t s ; p o w e r as t o m a r k e t s : The 
power given to a city to establish and regulate 
markets necessarily carries with it the power 
to prohibit the sale of meat, etc., at other 
times and places than those provided for: Dav
enport v. Kelley, 7-103. 

The city may authorize an individual to 
erect a market building upon private property 
and lease stalls therein, and treat such build
ing as a public market , prohibiting sales at 
other places: Le Claire v. Davenport, 13- 210. 

The city may provide that any person who 
shall use or keep any stall in the market for 
the purpose of selling meat or provisions with
out authority of law shall be subject to a pen
a l ty : State v. Leiber, 11-407. 

The lease of a stall in a city market may be 
made by the city without regard to the prohi
bitions or requirements relating to the sale of 
real estate by the c i ty : Dubuque v. Miller, 
11-583. 

The power here given to regulate markets 
and prov ide for the measuring and weighing 
of articles for sale implies tha t the corpora
tion is empowered to do all things essential 
and necessary to the proper exercise of the 
power expressly provided, and the corporation 
may therefore declare that certain scales shall 
be deemed city scales, appoint a weigh-master, 

and make it unlawful to sell certain articles 
unless weighed upon such scales: Davis v. 
Anita, 73-325. 

The power to establish and regulate marke t s 
does not authorize the city to pass an ordi
nance to prevent the peddling of meats un t i l 
it has established a meat market , and not t h e n 
unless it may be as a regulation of the m a r k e t : 
Burlington v. Dankwardt, 73-170. 

O b s t r u c t i o n o f s t r e e t s : Under an ordi
nance giving the cars of a street ra i lway pre
cedence over other vehicles, and providing t h a t 
any persons unnecessarily obstructing the run 
ning of such cars should be punished by fine, 
held, t ha t where there was no impediment to 
the removal of a vehicle from the t rack of a 
street rai lway, the owner, failing to remove 
it, and thereby impeding the runn ing of a car, 
was subject to a fine, al though such removal 
would cause him inconvenience and the ob
struction was intended to be but for a few 
momen t s : State v. Foley, 31-527. 

The city council may require the removal of 
scales erected in the street for the purpose of 
carrying on a private business: Emerson v. 
Babcock, 66-257. 

As to shade-trees in streets, see § 1503 and 
notes. 

D i s o r d e r l y h o u s e s , g a m b l i n g , e t c . : 
Under the authori ty here given to prevent 
riots, disturbances, disorderly assemblages, 
etc., the city may provide tha t the keeping of 
any houses within the city limits where loud 
or unusual noises are permitted, or where per
sons are permitted to congregate and engage 
in the use of profane and vulgar language to 
the disturbance of others, shall be considered 
and punished as a common nuisance: Center-
ville v. Miller, 57-56; Centerville v. Miller, 
57-225. 

The author i ty to repress and restrain disor
derly houses may be exercised by providing 
for the punishment of persons entering such 
houses or being found the re : Sta,te v. Botkin, 
71-87. 

An ordinance providing for the punishment 
of persons found in disorderly houses is not 
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invalid by reason of the fact tha t defendant houses of ill-fame, and, under § 660, to make 
migh t prove he was lawfully there. Such fact ordinances to improve the morals, etc., of the 
may be shown as a defense: Ibid. inhabitants, does not authorize a city to pass 

The authori ty to destroy all instruments or an ordinance to punish the keeping of a house 
devices used for the purposes of gaming does of ill-fame: Chariton v. Barber, 54-360. 
not confer power to punish any one or pre- But a municipal corporation does have au-
scribe^ penalties for permitt ing gambling or thority, under this section, to provide by ordi-
engaging therein: New Hampton v. Conroy, nauce for the punishment of intoxication: 
56-498. Bloomfield v. Trimble, 54-399. 

Authori ty to suppress gambling does not The power to suppress or restrain billiard 
give authori ty to punish such act as a misde- tables m a y be exercised by way of license: 
meanor : Mt. Pleasant v. Breeze, 11-399. Burlington v. Lawrence, 42-681. " 

The power given to suppress and restrain 

616. D a n g e r f r o m fire. 457. They shall have power to make regula
tions against danger from accidents by fire, to establish fire districts, and, on 
petition of the owners of two-thirds of the grounds included in any square 
or block, to prohibit the erection thereon of any building or any addition to 
any building, unless the outer walls thereof be made of brick and mortar, or 
of iron and stone and mortar, and to provide for the removal of any building 
or additions erected contrary to such prohibition. [ R , § 1058; 12 G. A., 
ch. 106.] 

[As to power of board of public works to require fire-proof buildings, etc., see § 895, As to 
power of cities of first class t o establish fire limits, etc., see § 818.] 

An ordinance of the city passed under the Nor can the council prohibit the keeping or 
authori ty of this section, authorizing the de- maintaining of lumber yards or wood yards 
struction of private buildings to prevent the within the fire l imits: Ibid,. 
spread of fire does not make a corporation lia- The power to establish fire limits is not 
ble for property so destroyed: Field v. Des included in the power given to establish fire 
Moines, 39-575. distr icts: Ibid. 

An ordinance establishing fire limits, and An ordinance wi th reference to prevention 
prohibiting the erection of wooden buildings of fires, held, in a particular case, to be beyond 
within such limits, cannot be legally passed the powers conferred upon a city by special 
except in accordance wi th the provisions of charter, wi th reference to providing" against 
this section: Des Moines v. Gilchrist, 67-210. calamities by fire: Keokuk v. Scroggs, 39-447. 

617. Bur ia l of the dead. 458. They shall have power to regulate the 
burial of the dead; to provide without the limits of the corporation places for 
the interment of the dead, to prevent any sub-interments within such limits 
and to cause any body interred contrary to such prohibition to be taken up 
and buried without the limits of the corporation. [R , § 1060.] 

618. A n i m a l s r u n n i n g at large . 459. They shall have power to re
strain and regulate the running at large of cattle, horses, swine, sheep, and 
other animals within the limits of the corporation, and to authorize the dis
training, impounding, and sale of the same for the penalty incurred and costs 
of the proceeding, to prevent the running at large of dogs and injuries there
from, and to authorize the destruction of the same when at large contrary to 
any prohibition to that effect. [R , § 1061.] 

Animals which are not permitted to r u n at of the city, a l though their owner may live 
large within a city, upon coming within its outside the city and where such animals are 
limits from without, may be taken up and permitted by law to be a t l a rge : Gosselink v. 
dealt wi th in accordance with the ordinances Campbell, 4-296. 

619. Theatr ical exh ib i t i ons . 460. They shall have power to regulate 
or prohibit all theatrical exhibitions of whatever name or nature, for which 
money or any other reward is in any manner demanded or received; but lect
ures on scientific, historical, or literary subjects shall not come within the pro
visions of this section. [E., § 1062.] 

6 2 0 . P u b l i c l i b r a r y . 461. The establishment and maintenance of a free 
public library is herebj^ declared to be a proper and legitimate object of mu
nicipal expenditure; and the council or trustees of any city or incorporated 
town may appropriate money for the formation and maintenance of such a 
library, open to the free use of all its inhabitants under proper regulations, 
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and for the purchase of land and erection of buildings, or for the hir ing of 
buildings or rooms suitable for that purpose, and for the compensation of t he 
necessary employees: provided, that the amount appropriated in any one yea r 
for the maintenance of such a library shall not exceed one mill upon the dol
lar upon the assessed valuation of such city or town. Any such city or incor
porated town may receive, hold, or dispose of any and all gifts, donations, 
devises, and bequests that may be made to such city or incorporated town for 
the purpose of establishing, increasing, or improving any such public l ib ra ry ; 
and the city or town council thereof may apply the use, profits, proceeds, in
terests, and rents accruing therefrom, in such manner as will best promote 
the prosperity and utility of such library. Every city or incorporated town, 
in which such a public library shall be maintained, shall be entitled to receive 
a copy of the laws, journals, and all other works published by authori ty of 
the state after the establishment of such library, for the use of such l ibrary, 
and the secretary of state is hereby authorized and required to furnish the 
same from year to year to such city or incorporated town. But no appropria
tion of money can be made under this section, unless the proposition is sub
mitted to a vote of the people; and at the municipal election of such city or 
town, the question, " Shall the city (or town council, as the case may be) ac
cept the benefit of the provisions of this section." [13 G. A., ch. 45; 14 G. A.. 
ch. 17.] 

[Additional powers to levy a tax for public l ibrary purposes are given to cities of t he first 
class by § 820.] 

621. Auctioneers and transient merchants. 462. They shall have 
power to regulate and license sales by auctioneers and transient merchants 
within their corporate limits, provided, that the exercise of the power shall 
not interfere with sales made by sheriffs, constables, coroners, marshals, ex
ecutors, guardians, assignees of insolvent debtors or bankrupts, or any other 
person required by law to sell real or personal property. [9 G. A., ch. 97.] 

The legislature may confer upon a city A n ordinance discriminating in favor of 
power to tax transient merchants doing busi- resident merchants of the city as against o ther 
ness in the c i ty : Mt. Pleasant v. Clutch, 6- merchants of t he state or non-resident mer-
546. chants, or in favor of those selling goods of 

This section gives general power to regulate domestic manufac ture and against those sell-
and license sales by auctioneers, e tc . : Decorah ing goods of foreign make, by imposing a 
v. Dunhtan, 38-96. license t a x upon the lat ter which is not re-

A resident merchant , engaged in selling quired of the former, is uncons t i tu t iona l : 
goods at retail, who employs an auctioneer to Marshalltoicn v. Blum, 58-184; Pacific Jutic-
seli part of his goods, is not an auctioneer in tion v. Dyer, 64-38. 
such sense that he can be compelled to pay a As to peddlers, see notes to next section, 
license under this section: Oskaloosa v. Tul-
liss, 25-440. 

622. Regulations; licenses. 463; 16 G. A., ch. 24; 19 G. A., ch. 136. 
They shall have power to regulate, license or prohibit the sale of horses or 
other domestic animals at auction in the streets, alleys or public places; to 
regulate, license and tax all carts, wagons, drays, coaches, hacks, omnibusses, 
and every description of conveyance kept for hire; to regulate, license and 
tax taverns, restaurants, eating houses; to regulate, license and tax or pro
hibit beer and wine saloons, but no license issued therefor shall extend beyond 
the first day of May following the grant thereof; to regulate, license and tax 
or prohibit billiard saloons, pool tables, and all other tables kept for hire, ten-
pin or other ball alleys, shooting galleries or places; to regulate and license 
pawn-brokers and peddlers; to regulate, license or prohibit circuses, menage
ries, theaters, shows, and exhibitions of all kinds, except such as may be ex
empted by the general laws of the state; and to regulate or prohibit the sale 
of intoxicating liquors not prohibited by the laws of the state. [ R , § 1063; • 
12 G. A., ch. 154, £ 1.] 

[The provisions of §§ 613 to 622, inclusive, are made applicable to cities under special char
ter : See § 908. Fur ther powers of a similar character are given to cities of the first class by 
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§ 725, and to cities in general by §§ 731-740. Municipal corporations are given power to regu
late or prohibit sale of liquors within two miles of corporate l imits: See § 2421.] 

P o w e r t o l i c e n s e : Neither the power to 
t a x nor the power to regulate gives the r ight 
to license. So held in case of taverns, etc., 
under this section: Burlington v. Bumgardner, 
42-673. 

But under the power to prohibit the sale of 
wine, beer, etc., the city may impose a license: 
Keokuk v. DresseU, 47-597. 

The power to license does not authorize tax
ation for revenue. Licenses are a part of the 
police regulations and should be charged for 
as such; and while a court may interfere if 
the sum charged as license is unjust or op
pressive, or levied for the purpose of raising 
revenue, yet where it does not appear that 
the charges fixed by the corporation for the 
expense and enforcement of the license and 
the protection of the person licensed, under 
police regulations connected with or growing 
out of the license, are not necessary and 
proper, the court will not interfere: Burling
ton v. Putnam Ins. Co., 31-102. 

The r ight to fix the charge for the license, 
which is vested in the city, will also authorize 
it to vary the amount wi th different parties as 
may be deemed prudent and jus t : Ibid. 

Where an ordinance of a city assumes the 
power to license, and declares that licenses 
shall be taken by certain persons, the council 
may by resolution fix the amount to be 
charged: Ibid. 

Where the city has power to impose a 
license it may leave the amount thereof within 
certain limits to the discretion of the mayor : 
Decorah v. Dunstan, 38-96. 

A municipal corporation can exercise no 
power of taxation such as here contemplated 
unless it be expressly conferred by the legis
lature or absolutely necessary to carry out 
some other power expressly conferred, and in 
case of doubt the power will be denied: State 
v. Smith, 31-493. 

P e d d l e r s : While the power to regulate 
and license peddlers is given to cities, such 
power can be exercised only under an ordi
nance, and if an ordinance is passed for such 
purpose, and is such that the courl must , upon 
mere examination, declare it unreasonable, it 
is void: State Center v. Barenstein, 66-249. 

A charter authorizing a city to license and 
tax peddlers, etc., and bankers, dealers in 
money and notes and other evidence of in
debtedness, and warrants of all kinds, held not 
to authorize the city to impose a license on in
surance agents : State v. Smith, 31-493. 

Therefore, held, tha t an ordinance authoriz
ing the mayor, a t his discretion, to charge 
peddlers a license of from one to twenty-five 
dollars, without stipulating the terms of such 
license, was unreasonable and void: Ibid. 

Taking orders for goods to be manufactured 

does not constitute the person taking such or
ders a peddler requiring a license under an 
ordinance for the licensing of peddlers: Spen
cer v. Whiting, 68-678. 

Also, held, tha t a particular sale of articles 
to one person on his request, such articles not 
being offered in general, nor to other persons, 
did not constitute the seller a peddler: Ibid. 

E e g u l a t i o n of s a l e of l i q u o r s : Previous 
to the adoption of the present prohibitory stat
ute, held, tha t a city might prohibit the sale 
of liquors which were not prohibited by state 
law under the statute then exist ing: Burling
ton v. Kellar, 18-59. 

And tha t the statutory provisions giving the 
power to regulate the sale of such liquors were 
neither special nor local laws, nor an improper 
delegation of legislative author i ty : State v. 
King, 37-462. 

Where a general law exists prohibiting the 
sale of intoxicating liquors, a charter giving 
to the city an exclusive authori ty to license the 
sale of liquors will not confer upon such city 
an exclusive power to punish the violation of 
the general s t a tu t e : State v. Gurlock, 14-444. 

A city or town has no authori ty to provide a 
penalty for the sale of intoxicating liquors, the 
sale of which is prohibited by s ta tu te : Foster 
v. Brown, 55-686; New Hampshire o. Conroy, 
56-498; Cantrilv. Sainer, 59-26. 

Where an ordinance prohibited the sale of 
liquors, some of which the municipality had 
the power to regulate the sale of, while the 
sale of others was prohibited by general stat
u te , held, the ordinance would be supported 
and enforced so far as within the lawful au
thori ty of the corporation: Eldora v. Burlin-
game, 62-32. 

Licenses for the sale of liquors not prohibited 
by general s tatute are not contracts between 
the city and the person licensed, but are merely 
temporary permits to do wha t would other
wise be an offense, issued in the exercise of 
police power and subject to the direction of 
government, which may revoke them as it 
deems fit: Columbus City v. Cutcomp, 61-672. 

Whether in case of a revocation of the licsnse 
the person licensed would, in a proper proceed
ing, be entitled to have refunded to him the 
pro rata proportion of the license paid, qumre: 
Ibid. 

A license t a x paid to a city for the privilege 
of selling intoxicating liquors cannot, after the 
enjoyment of the license for the period stipu
lated therein, be recovered back upon the 
ground tha t the s tatute under which it was 
granted ha j been declared unconsti tut ional: 
Kraft v. Keokuk, 14-86. 

As to s ta tute authorizing city to regulate 
sale of liquor within two miles of the city 
limits, see?- 2421. 

623. Streets, alleys, public grounds, and railways. 464; 15 G. A., 
ch. 6. They shall have power to lay off, open, widen, straighten, narrow, va
cate, extend, establish and light streets, alleys, public grounds, wharves, land
ing, and market places, and to provide for the condemnation of such real 
estate as may be necessary for such purposes. They shall also have the power 
to authorize or forbid the location and laying down of tracks for railways and 
street railways on all streets, alleys, and public places; but no railway track 
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can thus be located and laid down until after the injury to property abut t ing 
upon the street, alley, or public places upon which such railway track is pro
posed to be located and laid down has been ascertained and compensated in 
the manner provided for taking private property for works of internal improve
ment in chapter four of title ten of the code of 1873. [R , § 1064.] 

[The word " o p e n " in the first line of the section is omitted in the printed Code. This sec
tion is made applicable to cities under special char te r : See £ 923. As to r ight of w a y given to 
street railways over highways outside of city limits, see § 1947. As to wharves, see § 727. 
As to viaducts over railway tracks, see § 1937.] 

E m i n e n t d o m a i n : The city does not have I t seems tha t the general assembly m a y au-
the power of eminent domain except as ex- thorize a city to vacate streets, a l though under 
pressly granted by s ta tu te : Field v. Des its charter as existing at the t ime of dedica-
Moines, 39-575. tion of the stieets no such power existed. I t 

Under the provisions of a city charter au- is doubtful, at least, if a property owner can 
thorizmg the appointment of commissioners have such vested interest in streets as to pre-
to assess damages for taking private property vent such vacat ion: Stubenrauchv. Neyeneseh, 
by a city, held, tha t the city council could not, 54-567. 
after having appointed commissioners lor that Action of the city council in vacating streets 
pui pose, set aside the report made by them, cannot be interfered wi th by proceedings in 
and appoint new commissioners to assess the equity. Certiorari is the proper r e m e d y : Ibid. 
same damages: State ex rel. v. Keokuk, 9-438. The burden is upon plaintiff seeking to enjoin 

A lai lway company, lessee of another com- the vacation of a street to prove tha t he had 
panv under a lease which may be perpetual r ights at the t ime the street was vacated which 
at the election of the lessee, has such an inter- were abridged by such vacat ion: Sawyer V. 
est m pioperty owned by the lessor tha t it Meyer, 45-152. 
should be a party to proceedings to condemn A city having authori ty to vacate streets 
such property for city purposes: Storm Lake cannot be made to respond in damages for in-
v. Iowa Falls <& S. C. R. Co., 62-218. juries result ing therefrom to an adjoining 

L o c a t i o n of s t r e e t s : The action of a city pioperty owner : Barr v. Oslcaloosa, 45-275. 
council, m determining whether the location The vacation of a street is not such t ak ing 
of a street is demanded by the public interest, of private property as to entitle a property 
cannot be questioned by judicial proceedings: owner to compensation for any loss resul t ing 
Cherokee v. Sioux City & I. F. Town Lot, the ief rom: Ibid. 
etc., Co., 52-279. The power to vacate streets being vested in 

Diversion of travel from other streets can- the city, it can be exercised only by the coun-
not be taken into consideration in entimating oil or t rustees; parol evidence of abandonment 
the damage to pioperty from the opening of a is not competent : Lathrop v. Central Iowa R. 
street : Ibid. Co.. 69-105. 

The fact that a city has power to open and The power to narrow or widen or vacate a 
vacate streets will not render it liable for street is practically unlimited when it is exer-
faiiure to keep a street open and in repair, cised lor the public good, but it cannot be ar-
whereby travel is diverted from a ferry out- b i t ranly exercised, and is subject to equitable 
side of the city l imits : Prosper v. Oitumwa, control. However, an abutt ing lot owner can-
42-509. not upon slight grounds prevent the acconi-

The power of tne state to establish high- plishment of tha t w Inch is a material benefit 
wa3'S within the limits of cities or corporated to the public, and the decision of the city 
towns is not vested m the board of supervis- council will ordinarily be conclusive as to the 
o i s : Gallaher o. Head. 72-173. question whether the vacation or a street is 

V a c a t i o n of s t r e e t s : The city council has for the public good. In a part icular case, held, 
authority to vacate streets and alleys, and tna t the damage to abutt ing property owners 
may exercise such power simply by the enact- was not such as to justify overruling the ac-
meiit of an ordinance calculated to effect t ha t tion of the city council : Williams v. Carey, 
object. This power is not limited by the pro- 73-194. 
visions of § 997, relating to the method of va- The proper steps having been taken for vaca-
cating streets and alleys in a p la t : Dempsey tion of streets by owneis of property in a plat 
v. Burlington, 66-C87. (as contemplated by £ 999), .such vacation be-

The city council has the power to divert the comes effective as against the city, subject 
ground covered by an alley which is vacated only to the judicial determinat ion as to 
from a public to a private use by grant ing it whether the r ights of private persons are af-
to a private individual: Ibid. fected. The city council cannot, by subse-

The city council may vacate an alley for the quently directing such street to be opened, 
purpose of allowing it to be demoted to a pri- affect the validity ot such vacat ion: Conner 
vate use, if the power is in other respects v. Iowa City, 66-419. 
rightfully exercised, and no private r ights are The fact that the vacation of a portion of a 
injuriously affected: Marshulliown s. ^orney, plat will close streets therein, and thus abridge 
61-578. the number of ways of access to the propei ty 

Where the power to vacate streets is wisely of the proprietor of another portion of the plat, 
and discreetly used, its exercise will not 66 re- will not be ground for objecting to such vaca-
strained at the suit of a private individual tion, if one or more wa j s are left, reasonably 
claiming to be injured: Gray v. Iowa Land convenient, so tha t no substantial r ight is 
Co., 26-387. abridged: Lorenzen v. Preston, 53-580. 
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A b a n d o n m e n t of s t r e e t s : A city cannot 
authorize sheets dedicated to public use to be 
closed. Tins tan only be done lawfully after 
they aie vacais d in the manner pi escribed by 
law. T.ie i act that , alter dedication is made, 
tne pu' ic does not use the streets, does not of 
itself authorize the pai tv making the dedica
tion to lAum» TXteseojioii ot the l and : Pi inee 
v. McCoy, 40 530. 

11 str cts are in snob condition that th°y are 
incapable oi use, an injunction canno. be nuuri-
I ii'io 1 oj one v. 'io has no other l ight than as 
• <ie ol the geneial 7 ubhc to p ie \e i . t them 
u o m bo.n<; temporallly inclosed for private 
^ ur'10-.e-i: Ibid. 

W h c e nlaim iff had held possession of prop-
f i e JO] '>i.ft) T pais undoi J a i m of n n h i , and 
'i>o 1 ity ea<i petde no al te T«nt or claim to oc-
< u]>y J i t tami as a street, held, tha t a r y right 
of thocitv to use the property for a street must 
'JO re»fii lea as abandoned: Suhpiot v. Di,-
bvq •<} 4J~C»',0. 

r ih" severance ot a portion of the leiri tory 
of a c i t" it would seem, womd operate as an 
ex tmau ' sh 'nen t of the rights of the corpora
tion in the stieets and alleys: McKean v. Mt. 
Vernon, o 1-306. 

The d t v council may authorize t he laying 
of a iau*\ 17 track aiong an alley in accoi dance 
wi th st.ttutory d' l lhonty, al though the effect 
thereof " iav oe to close the ailey for othe>- ptir-
ictee.: M&ifh v. Des Monies & St. L. li. Co., 
o l - t l . 

A s t o t i t l e t o s t r e e t s , dedication, aban
donment. pr. .. see notes to ^ 996. 

U g h 1 1 _•,: Ac i t j ivuinot be unjoined at the 
suit ( t a r , paver from contracting tor cltc-
tr ic Ji< iitiii?, although there is an existing 
contract lor lighting by gas : Searlv. Abraham, 
73 507. 

BV,it to iceato railways upon streets: 
Since the change n ade in Code, § 12o2, by 15 
G. A., ch. 47 (set § 1930), the power to author
ize the laying down of tracks tor street and 
other railways, and the use oi steam motors 
thereon, does not exist except as hero srrven, 
tho earlier case of Milbm n v. Cedar Rapids, 
12-243, and many casts following it, being no 
Jonger ppolicable: Stanley v. Dai" h port, 
64- '&°>; Stanae v. Hill & West Dabuqne St. R. 
Co., 51-669. 

The piovisions of this section arc not appii-
ca'01'1 to f:t.es acting under special char ter : 
J bid.; Simplot v. Chicago, M. <fc St. P. it. Co., 
0 McCi.u v, 158. 

An 01 hnance authorizing the construction 
of ra - iwa/ t r t cks upon city streets, without 
making the right to occupy such streets con
ditional upon payment ot damages as requited 
by statute, does not confer any rights upon 
the n ai lwaj company: Stange v. Dubuque, 
6a-.">)3. 

V/Jieie the fee of the street is m the c t y for 
the use and benefit ot the public, the general 
assembly has the control thereoi, and may 
pre c u b - the terms and conditions under 
winch the public may u->e such streets: Sears 
v. Marsfuiliiomi Si/eel P. Co , 65-742. 

C o i i s e a t b y e i t y c o u n c i l : The statute 
does not p re ' cube the manner by which au
thori ty may bo granted to a railroad company 
to construct its track upon the stieets oi the 
city, and such authori ty may be given by 

resolution duly passed, or by vote duly taken, 
appearing in the proper record of the c i ty: 
Merchants' Union Barb Wire Co. v. Chicago, 
R. I. & P. R. Co., 70-105. 

The city council may authorize the laying 
of a rai lway track cner an alley, although the 
effect may be to prevent the use ol the alley 
foi other purposes. Whether the same rule 
would apply in ca°e of a street, quiet": Heath 
v. DesMon.PH & St. L. R. Co., 61-11. 

But the city council is not mil h o m e d to de
vote an alley to a railway track lor the private 
benefit of some individual ; ant. the fact tha t 
leave has been granted to lay the track over 
an alley for purely piivate benefit will not 
prevent a "ubaequert grant ot a right to a 
railway c0m.pt.n3 to lay a track through such 
alley tor public use : Ibid. 

Tne city l i a \mg been given by this section 
the power to giant the r ight to l a / down a 
railway t iack 01 cr its streets, all else in con
nection therewith is a mat ter of detail and 
within the diecietion ot the cilv, subject only 
to equitable control and proper police regula
t ions: O'Aed v. Lamb, 53-7'J5. 

Compons-v t ion t o p r o p e r t y o w n e r s : A 
ra i lwaj winch has been located over the 
streets of a city, at a t ime when compensation 
to adja vn t propelty on nets for such use of 
the street wao not required, cannot lay new 
switones and sid° tracks in connection with 
such railway , wiHiout making conipeiT-ati"ii: 
Drady v. Des Moines & Ft. O. R. Co , 57-3tf<3; 
Merchants' Union Barb Wiie Co. v. Chicago, 
R. I. & P. R. Co., 70-1 Oo. 

Tho s ta tutoiy provisions requiring compen
sation apply to a railroad authonzed b> 01 fi
nance anil partly constructed pric .• to the t ime 
tha t the change in the s tatute went into ei-
fect: Mulholland v. Des Moines, A. & W. R. 
Co., 60-740; Hanson v. Chicago, M. OK Si, P. 
R. Co., 61-C8S. 

"Where a railway company had commenced 
the use of its track constructed under permis
sion granted by the city council be]ore the 
s tatutory change lequir ing compensation, 
held, tha t it could not afterward be made 
liable for damages to abutt ing lot owneis : 
Merchants' Union Barb Wire Co. v. Chicago, 
R. T. & P. R. Co., 70-105. 

When the load is located upon private prop
erty and not upon a stieet an abutt ing owner 
cannot recover damages resulting from the 
ordinary operation 01 the road : Fdnardv. Bur
lington & N. tl. Co., 66-410. Nor can dam
ages be iccovered fiom fee city in such a case 
for injuries from an embankment : Callahan 
v. Des Mom a, 63-705. 

The provisions as to making compensation 
for injury to pioperty abut t ing en a street 
upon which a railway track is proposed to be 
located are only applicable to property owners 
whooe pi open.v abuts upon the portion ot the 
street occupied by the track, and not to own
ers of property abutt ing upon a street which 
is merely ciossed by the t r ack : Morgan v. Des 
Moines & St. L. S. Co., 64-589. 

The damages to be allowed to an abut t ing 
property owner by reason ot the construction 
of a ti aefc over a street are not limited to dam
ages arising from a change ol grade, but ex
tend to all legitimate damages w Inch are con
templated m other provisions for condemning 
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the right of w a y : Drady v. Des Moines & Ft. 
D. R. Co., 57-393. 

In estimating the damages caused by the 
operation of a steam railway along a street 
where damages to the property owner have 
not been previously assessed and paid, the fact 
that such operation has diverted travel from 
the street may be shown in evidence as show
ing the manner in which the rental value of 
the property has been diminished, and for the 
purpose of ascertaining the measure of dam
age : Stange v. Dubuque, 62-303. 

In an action for such damages all the facts 
at tending tho use and operation of the rail
road may properly be given in evidence as 
bearing upon the effect of the operation of the 
load on the rental value of the property: such, 
for instance, as annoyance to the occupants of 
the property by noise, escape of fire from en
gines, e tc . : Wilson c. Des Moines, 0. & S. R. 
Co.. 67-509. 

In a proceeding to assess damages to abut
t ing property by reason of the location and 
operation of a railway upon a street, the prop
erty owner is entitled to be compensated for 
injuries which he will sustain on account both 
ol the laying down of the t rack in the street 
on which his property abuts, and of the appro
priation of his land, if any, which is taken for 
right of way purposes: McClean v. Chicago, I. 
6 D. R. Co., 67-568. 

The provisions of this section as to the man
ner of assessment of damages resulting from 
the location of a railway upon the streets of a 
city refer exclusively to the company and not 
to the abutt ing owner : such owner does not 
have any interest in the fee of the street, and 
lie cannot take steps to have his damages as
sessed by a sheriff's jury according to the pro
visions applicable where property is taken for 
right of way ; thereioie, he may bring action 
io: damages without such proceeding: Mul-
hollaad v. Des Moines. A. & W. R. Co., 60-740. 

The provision with reierence to assessing 
damages tor laying a railroad track thiougti 
ihe streets refeis exclusively to the railroad 
company and not to the abut t ing owners. The 
latter cannot have his damages assessed in tha t 
manner : Slough v. Chicago & N. W. R. Co., 
7 1-641. 

As the abut t ing property owner is not au
thorized to cause his damages to bo assessed, 
and the corporation alone can insti tute the 
proceedings, an action by the pioperty owner 
may be maintained for damages accruing to 
him before the assessment is made : Wilson v. 
Des Moines, O. & S. R. Co., 67-509. 

A l ight of action ftr injuries to an abut t ing 
propei fy owner acciues at once and is entire, 
and must be brought m live years. Such a 
right ot action does not pass to tho grantee 
under a conveyance made subsequent to the 
t ime when the right of action accrues, and, 
without an assignment of such cause of ac
tion to him, grantee can maintain no action 
for such injuries: Pratt v. Des Moines N. W. 
R. Co., 72-249; Jolly v. Des Monies A. W. R. 
Co., 72-759. 

S p e c i a l d a m a g e s : A railway company 
which so negligently builds its track over the 
streets oi a city, or so occupies such streets, as 
to create a nuisance, is liable in damages to 
any one suffering therefrom special injury not 

common to the whole publ ic : Park v. Chi
cago & S. W. R. Co., 43-636; Frith v. Du
buque, 45-406. 

I t is immater ia l in such case w h e t h e r t h e 
par ty injured owns the fee in the s t reet or 
n o t : Caale v. Muscatine Western R. Co., 44-
11; Frith v. Dubuipie, 45-406; Cain v. Chi
cago, R. I. & P. R. Co., 54-255. 

If a rai lway, therefore, be constructed in a 
careless, imjiroper and negligent manner , to 
the injury of an abut t ing property owner, he 
m a y recover damages, provided his in jury be 
special: Cain v. Chicago, R. I. & P. R. 'Co., 
54-255. 

So the city may, by ordinance, m a k e a n d 
enforce reasonable restrictions, and a use of 
the street in violation of such restrictions will 
be a nuisance for winch a person sus ta in ing 
special damage m a y recover: Ibid. 

The city is not liable for damages result ing 
from the la3'ing down of tracks, etc . , under 
permission granted by i t : Frith v. Dubuque, 
45-400. 

Al though a railway company is liable for 
negligence in failing to keep its crossings 
where the t rack intersects the street in proper 
uiihli . jn. -uc!i l ia iuhu doe.-, not relieve tne 
'•ity l ioin liability for injuries aus tng from 
such defect in its streets: Fon'ler v. Strawberry 
Hill, 74-614. 

As to the measure of damages in such cases, 
see Cadle v. Muscatine W. R. Co., 44-11; 
Frith v. Dubuque. 45-406: O'Connor v. St. 
Louis, K. C. <& N. R. Co., 56-735; Kuchtman 
v. Chicago, C. & D. R. Co., 46-366. 

E q u i t a b l e c o n t r o l : The doctrine of equi
table control over the use of the streets by rail
way companies, which was recognized when 
such companies had the r ight to use the streets 
of cities for i ail way purposes wi thout compen
sation to propeity owners, or consent of the 
city, has now no application: Heath v. Des 
Moines & St. Louis R. Co., 01 -11. 

S t r e e t r a i l - w a y s : Aside troni any special 
provision m the city charter, it may be re
garded as the doctrine oi this state tha t tho 
city may authorize the construction of a street 
railway in its s t reets : Damour v. Lyons, 44-
270. 

The provision that a i in way track can bo 
located and laid down only neon damages to 
aout t ing owners being paid does not apply to 
street rahways, and the city coun"il may au-
thonzo the location of sm.ii t racks upon tho 
streets without payment of damages caused 
thereby : Sears v. Marskalltow.i Street R. Co., 
65-712. 

In the ab'Ci'ce of special author i ty conferred 
by the legislature, the city h - s n o authori ty to 
authorize the use of a steam motor on a street 
rai lway, and it will be liable in damages lor 
injuries lesul tmg from tne Uoo of such motor 
on the streets tindei its permission: Stanley v. 
Davenport, 54-463. 

An to right to permit use of streets by horse 
rai lway, see O'lYiei v. Lamb. 53-72C. 

Under this section a city has the right to 
gran t the exclusive privilei " \>. a reasonable 
length of t ime to construct and operate a stiv et 
rai lway over any a ad all stieets of the city, 
but it c^uld not n.aku such exclusive grant m 
perpetuity. Such a g ian t to a company to 
operate a street railway by horse power will 
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not, however, preclude the grant to another 
company of the right to operate a street rail
way by other power: Des Moines Street R. Co. 
v. Des Moines Broad-Gauge Street R. Co., 73-
513. 

The right to grant an exclusive privilege to 
operate a street railwaj7 did not exist prior to 
the enactment of this section in the Code of 
1873: but held that an ordinance granting such 
exclusive privilege prior to that time was rati
fied by action ot the city after this section 
was enacted; Ibid. 

Under the decision as to the right of a street 
rai lway company under an exclusive charter 

8 2 4 . G r a d i n g ; s e w e r i n g . 465. They shall have power to provide for 
the grading arid repairs of any street, avenue, or alley, and the construction of 
sewers, and shall defray the expenses of the same out of the general funds of 
such city or town, but no street shall be graded except the same be ordered 
to be done by the affirmative vote of two-thirds of the city council or trustees. 
[13 G. A., ch. 65; 14 G. A., ch. 45, § 1.] 

[Expense of grading alleys is not to be paid out of the general fund : See § 639.] 

to lay its t rack over the streets of a city, 
held, tha t acts of tiie officers of the city in at
tempting to prevent the company from doing 
so were a violation of the injunction in tha t 
case: Des Moines Street R. Co. v. Des Moines 
Broad-Gauge R. Co., 75-585. 

A grant to a street railway company of the 
exclusive r ight to operate a street railway 
over streets of the city by animal power does 
not prevent the grant to another company of 
the right to operate street cars by other power: 
Teachout v. Des Moines Broad-Gauge St. R. 
Co., 75-722. 

G r a d e of s t r e e t s : As a rule the base line 
is to govern as to the grade, but a mistake may 
be shown in that as well as in other i igures: 
Ireelund v. Muscatine, 9-461. 

The city is not liable in its corporate capacity 
for negligence of tho engineer in establishing 
for a private person the grade of a street in 
accordance with the ordinances of the c i ty : 
Waller v. Dubuque, 69-541. 

A city may be rendered liable by the acts of 
its officers in making excavations belosv the 
established grade: Ibid. 

The city is not liable for damages resulting 
from the grading of its streets, if done in a 
careful and skilful manne r : Ellis v. Ioiva City, 
29-229. 

But the city is liable in such cases if the 
grading is done in an unskiliul manner, as 
where the na tura l drainage is destroyed and 
no means is provided for the escape of surface 
w a t e r : Ibid; Cotes v. Davenport, 9-227; 
Templin v. Iowa City, 14-59; Ross v. Clinton, 
46-606. 

As to change of grade and liability for dam
ages caused thereby, see y 635 and notes. 

D a m a g e s f r o m s u r f a c e -water : I t is the 
duty of the city, in case of obstiucting the nat
ura l flow of surface water, to provide water
ways sufficient to carry off the water that may 
reasonably be expected to accumulate, as well 
as that from floods, fieshets, e tc . : Danour 
v. Lyons, 44-276. 

An adjoining property owner cannot be held 
guil ty ot contributory negligence in building 
iiis walls in releience to the grade of the s' reet, 
nor in storing goods in the cellar which is 
not subject to being flooded if the city does 
not allow the street to become obstructed: 
Ibid. 

A municipal corporation in raising the 
grade of a street is under obligation to pro
vide at least temporary means of escape for 
surface water to prevent its being backed upon 
adjoining property: Coles v. Davenport, 9-
227. 

How long this escape must be kept open, 
and whether tho closing of the means so pro
vided is an act of negligence, are questions of 
fact for the j u r y ; Ross v. Clinton, 46-606. 

I t is the du ty of the city to provide water
ways sufficient to carry off the water that 
might reasonably be expected to accumulate, 
judging by such floods as have previously oc
curred; and where it appeared that there had 
been two previous storms of equal severity, 
held, that the finding that the rainfall was not 
unusual was not contrary to the evidence: 
Powers v. Council Bluffs, 50-197. 

A city is not ordinarily, if ever, liable for 
failure to provide culverts or gutters adequate 
to keep the surface water off from adjoining 
lots below grade, particularly if the injury 
would not have occurred had the lots been 
filled up to a level wi th the street : Freburg v. 
Davenport, 63-119. 

As between a property owner and the city, 
the property owner is required, in order to pro
tect himself from accumulation of surface 
water, to raise his lot to grade, and the same 
principle must obtain between adjoining own
ers : Phillips v. Waterhouse, 69-199. 

A city is under no obligation to raise the lots 
to the line of grade of the streets, nor charge
able with the du ty of keeping such lots free 
from overflow of water. The lot owner may 
escape annoyance or loss by such overflow by 
filling his lot to grade, or constructing sewers 
and sluices, but the city is not liable for the 
failure to dram such lots: Gilfeatiier v. Coun
cil Bluffs, 69-310. 

A city is not liable for damages resulting 
from oostruction of overflow water as it is 
from the obstruction of water flowing in the 
natural channel : Morris v. Council Bluffs, 67-
343. 

The supreme court has never gone further 
in maintaining the property owner in tho 
right to protection against surface water than 
to hold that the city must provide temporary 
means of escape therefor. But it has on tho 
other hand held tha t an owner of a lot below 
grade must take notice of any exposure by 
bringing the street to grade, and must exer
cise reasonable diligence to protect himself by 
bringing his own lot to a corresponding grade : 
Ibid. 

L i a b i l i t y fo r f a i l u r e t o r e p a i r : Being 
clothed with the power to establish and keep 
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in repair its streets, the exercise of such power 
is not discretionary, and a city is liable to an 
action for damages resulting from an injury 
caused by a failure in that respect, as, for in
stance, by reason of an obstruction from snow 
and ice: Collins v. Council Bluffs, 32-324; or 
by reason of an obstruction upon the side
walk placed there by the adjoining owner : 
Rowell v. Williams, 29-210. 

Fur ther as to sidewalks, see infra. 
Where the city makes improvements and 

property owners" build, etc., with reference 
thereto," the city is liable for neglect to keep 
such improvements in repair, although they 
would not be liable originally for not making 
the improvements. So held in case of dam
ages from the obstruction of a sewer: Powers 
v. Council Bluffs, 50-197. 

A city is liable for injuries received by rea
son of a hole in its street of which the street 
commissioner has been notified prior to the 
in jury : Case v. Waverly, 36-545. 

The fact that the municipal corporation has 
no funds with which to make repairs, and tha t 
it is indebted beyond the constitutional limit, 
is no defense in an action against such city for 
damages received from defects in its side
walks : Rice v. Des Moines, 40-638. 

F a i l u r e t o m a k e i m p r o v e m e n t s : A city 
cannot obligate itself by contract to make an 
improvement which it has a r ight to make , 
nor render itself liable in damages for failure 
to make it, except in so far as it is necessary 
to make contracts and incur liabilities in t he 
prosecution of the work : Stewart v. Council 
Bluffs, 50-668; S. C, 58-642. 

Heg i i gen . ee i n m a k i n g i m p r o v e m e n t s : 
Where a municipal corporation has authori ty 
to make improvements in streets it is liable for 
damages occasioned by the imjiroper and neg
ligent manner in which such power is exe
cuted : Wallace v. Musviitine, 4 G. Gr., 373. 

Where the city, in making an improvement 
in front of the jiroperty of an abutt ing owner, 
does so in a negligent and unskilful manner , 
he may recover damages for injury occasioned 
thereby, but cannot treat the construction as a 
nuisance and proceed to abate it by his own 
ac ts : McGregor r. Boyle. 34-268. 

Where a city makes improvements creating 
a necessity for a culvert, it would be guilty of 
negligence in failing to provide such culvert, 
and in doing so it must exercise reasonable 
care, judgment and skill in its construction: 
Van Pelt v. Davenport, 42-308. 

The fact that the money for the making of 
an improvement was appropriated by the 
county will not release the city making the 
improvement from liability therefor: Ibid. 

While the city has power to change the 
grade of streets, thereby reducing or elevating 
then- natural surface, yet if in making such 
change it is negligent, so that adjacent lots 
are injured, the city is liable for damages : 
Eendershott v. Ottumwa, 46-658. 

Therefore, held, that where, in raising the 
grade of a street by making an embankment , 
the earth deposited for that purpose rolled 
upon an adjoining lot, the city was l iable: 
Ibid. 

Allowing a water company to lay its mains 
will not render the city liable for damages to 
premises from water caused by the filling up 

of a ditch by such water company, the grant
ing of such privilege not being in itself negli
gence: Ross v. Clinton, 46-606. 

A par ty cannot recover damages caused to 
his property by the act of the city in divert ing 
a stream of water against it, if he might , by 
ordinary diligence and at a moderate expense, 
have prevented the d a m a g e : Hoehl v. Musca
tine, 57-444; Fvlleaniv. Muscatine, 57-457. 

The par ty suffering injury from water by 
reason of erecting his building where a s t ream 
of water has been flowing for ten years cannot 
recover for injury to his building from such 
stream, whether lie has ever consented to t he 
flow of the stream or no t : Hoehl v. Muscatine, 
57-444. 

Where negligent and reckless dr iving over a 
street tha t is out of repair causes an injury the 
driving is deemed the proximate cause and the 
city will not be liable for damages resu l t ing : 
De Camp v. Sioux City, 74-392. 

The township trustees cannot include an in
corporated town in a road district, and the 
road supervisor has no author i ty over its 
streets. For an accident result ing from acts 
of such supervisor in repairing such streets the 
town is l iable: Clark v. Epworth. 56-462. 

A c t s o r n e g l i g e n c e o f o f f ice rs : A mu
nicipal corporation is liable for the malfeasance 
or neglect of its agents in the construction of 
public works on the same principle tha t a nat
ural person is liable for damages result ing 
from his carelessness, unskilfulness or wrong
doing : Templin v. Iowa City, 14-59; Cotes v. 
Davenport, 9-227. 

If by mistake or error of j udgmen t on the 
par t of proper officers who are competent and 
act in good faith an improvement is made in 
such manner tha t in j u ry results therefrom the 
city will not be held responsible therefor: Van 
Pelt v. Davenport, 42-308. 

Al though the city acts through its officers in 
making improvements, and is nound by their 
negligence, yet it is not liable for a mere mis
take or error of j udgmen t in making an im
provement, if reasonable skill, prudence and 
care be exercised; but it may be liable for 
negligence in allowing an obstruction to re
main after it has been shown to be such : 
Potcers v. Council Bluffs, 50-197. 

The instruction tha t in constructing cut verts, 
sewers, etc., a municipal corporation is only 
required to use ordinary care, and that if the 
city had an engineer competent to take charge 
of tho work, and ho jilanned the sewers, etc., 
and honestly believed them to be of sufficient, 
capacity, the city would not be liable for mis
takes therein, held, properly refused where 
there was no evidence to support i t : Parker v. 
Des Moines, 53-679. 

Where a municipal corporation is vested 
wi th full power to construct an improvement, 
and its location or the general plan adopted is 
within the exclusive control of the municipal
ity, it cannot be held liable for improper exer
cise of judgment in the execution of the p l an : 
Wicks v. De Witt, 54-130. 

Where a municipal corporation in exercising 
the r ight to grade, protect and improve its 
streets and construct necessary bridges, etc., 
acts in good faith in the adoption of plans of 
skilful and competent engineers and. work
men, it is not liable for an unforeseen and ua -
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expected damage resulting from tho diversion 
of a stream by reason of such improvement, 
where such damage results notwithstanding 
the exercise of reasonable caution, prudence 
and skill: Fulleam v. Muscatine, 57-457. 

Proof of a custom in a certain city of bar
ricading excavations in the streets in any par
ticular manner is not receivable for the pur
pose of showing or rebutt ing negligence in 
the particular case. A custom will not render 
it necessary for the city to do more, nor ex
cuse it tor doing less, than is required in the 
exercise of ordinary care : Koeslerv. Ottumwa, 
34-41. 

A municipal corporation is not liable beyond 
die actual damage caused by its negligence. 
Exemplary, punitive OT- speculative damages 
cannot be given: Collins v. Council Bluffs, 
35-*32. 

O b s t r u c t i o n s : Where an obstruction from 
whic'i an injury results is not the mere result 
ot a detect, but is an object entirely foreign to 
the street itself, the duty ol the city is, if it 
allow s such obstruction to remain at alt, to see 
that it is kept in such a situation as tha t the 
safety oi travelers on the street is not endan
gered by i t ; and the fact that at the t ime the 
ob.-truction is first placed on the street it is 
sufficiently protected will not relieve the city 
from liability for an injury resulting from a 
change m the situation, although such change 
is not known to the city authorit ies: Duffy v. 
Dubuque, 63-171. 

i t ts doubtful whether, under any circum
stances, a village street should, in law, be re
garded as obstructed by vehicles left by farm
ers along the sides of the street, where their 
teams arc fed. At any rate, a sleigh standing 
tor riiteerr minutes ac the side of the street, 
for the pmpose ot unloading goods, ought not 
to be ic.,arded as such obstruction: Sikes v. 
Manchester, 59-65. 

Adjacent property owners cannot maintain 
an action lor injunction to prevent the city 
from changing the tied of a stream so as to 
make it run, in a part of its course, along a 
street, it not appearing that the work perma
nently obstructs the s t reet : McMalion v. Coun
cil Bluffs, 12-268. 

Tj i l iawfi l l u s e of s t r e e t s : The city is re
sponsible lor the use of its streets, and liable 
i n damages for injuries resulting from an uu-
laVdul use thereof by it, although the council 
or officeis, in permitt ing such use, aid an un
lawful ac t : Stanley v. Dacenport, 54-463. 

D a n g e r s a d j o i n i n g s t r e e t s : I t is the duty 
of a municipal corporation to protect t iavei-
ers against passing troiu its streets into dan
gers and obstructions, and it is a question for 
the jury to determine whether the defect or 
obstruction is so near the highway as to be 
dangerous to persons traveling thereon: Man-
derscn,d v. Dubuque, 29-73. 

/Approaches t o s t r e e t : A city is not 
bound to provide a safe way, or any way, by 
which streets may be entered from private 
property; and wliove plaintiff was injured in 
passing along a private way on to a street 
where an excavation had been made, held, 
t ha t the city was not liable: Goodin v. Des 
Moines, 55-67. 

A person who is on the street in the ordi
nary course of business, al though not passing 

along it at the time, may recover for negli
gence of the city in allowing an obstruction 
thereon from which he receives an in ju ry ; 
Duffy v. Dubuque. 63-171. 

So held where the person injured had 
stopped v. ith one foot on the sidewalk and the 
other upon the ground of an adjoining lot for 
the purpose of procuring a drink from the 
hydran t : Ibid. 

Defects in portion of the street not 
t r a v e l e d : The liability of a city as to the 
safety of its streets exist not only as to the 
ordinary traveled part of such street, but also 
to the gut ters and sidewalks: and where a city-
dug a ditch across a street, and constructed a 
bridge over the same, held, that it was not 
only liable for failure to keep the bridge in re
pair as far as built, but tha t it must afford a 
safe and convenient crossing for the ditch of 
tho same width of the street: Ruscii v. Daven
port, 6-443. 

If a street be open for public travel for but 
a part of its width, and tire other part is not 
in condition to be used by the public, the city 
will not be chargeable with negligence for 
failing to improve the whole of the street, or 
for accidents occurring to those a t tempting 
to use the part not improved; but where the 
whole street is open to use it is the duty of the 
city7 to keep it in a reasonably safe condition 
for the entire width, that is, from sidewalk to 
sidewalk: Stafford v. O.^kaloosa, 57-748. 

Where there is nothing in the character of 
the improvement upon a street to indicate 
that it is the intention of the city that travel 
shall be confined to a particular portion 
thereof, the city will not be relieved from the 
duty of keeping such street in repair for its 
entire w id th : Stafford v. Oslndoosa, 64-251. 

Where a street is open for travel its entire 
width the city is bound to keep it in safe con
dition from sidewalk to sidewalk, and cannot 
by an excavation temporarily wi thdraw it 
from public use without using proper precau
tions to prevent travelers at night from driv
ing thereon; and in an action for injuries 
resulting from the negligence of the city in 
leaving an excavation in the streets unpro
tected, it is not competent to show that there 
was no travel at the point where the excava
tion was m a d e : Crystal v. Des Moines, 65-502. 

The court is not prepared to say tha t it is 
the duty of the city to keep every street safe 
for travel thoughout its enti ie width, regard
less of its location, amount of t r a w l and all 
other circumstance»; and held, that the refusal 
of an instruction, that the law imposes on a 
municipal corporation the duty to keeja its 
streets in a reasonably safe condition to the 
whole width of the street, was not error where 
the ju ry were instructed tha t i i the street was 
not safe for persons passing over the same 
while using reasonable care, and the city had 
knowledge of the unsate condition or should 
have had such knowledge, it was guilty of 
negligence: Fulliam v. Muscatine, 70-436. 

Defects or obstructions in sidewalks: 
The city is liable for damages occasioned by 
injuries received by reason of an obstruction 
upon the sidewalk placed there by the adjoin
ing property owner : Howell v. Williams, 29-
210. 

Where an injury results not merely from 
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the dangerous and defective condition of the 
walk itself, but by reason of a defective scuttle 
covering constructed lor private use ot an ad
joining pio] erty owner, either witii or with
out the authori ty of the city, the property 
owner is liable for such in jury: Calder v. 
Smalley, 66-219. 

In such case it is immaterial that a tenant 
in jiossession of the premises has agieed wi th 
the owner thereof to keep the scuttle closed: 
Ibid. 

The construction of ways in a sidewalk to 
the cellars of adjacent buildings is not neces
sarily negligence. Ii' such ways are so con-
atructed that when open they are sufticienfly 
oouspicuous to be seen by a pedestrian using 
the sidewalk, in tho exercise of proper dili
gence, or are sufficiently lighted in the night
time to disclose the danger to such person, it 
cannot be held tha t the mere omission to have 
bairiers around them is perse evidence of neg
ligence: Day v. Mt. Pleasant, 70-193. 

In an action against a city for damages re
ceived from the existence of a cellar-way oc
cupying a part of the sidewalk and left with
out railing, guard or protection, held, that the 
question whether the leaving of such cellar-
way without other guard or protection than 
the door thereto was negligence was a ques
tion to the j u r y : Ibid. 

S i d e w a l k c o n s t r u c t e d b y p r o p e r t y 
o w n e r : An allegation in a petition for the re
covery of damages for injuries resulting from 
,a detective sidewalk in winch it is alleged tha t 
such sidewalk had been ordered and caused to 
be constructed by the corporation is suf.iciently 
supported by proof tha t the worK was done 
by the property owner. I t is a fair presump
tion tha t it was done at least with tho permis
sion of the <ity: Barnes v. Nation, 46-567. 

'lo hold a eiiy liable ior injuries received 
from a ".elective side walk it is not necessary 
to show by evidence that the city built the 
sidewalk or hail assumed control over i t : 
Shannon v. Tama City, 74-22. 

Although an n corp irrled town may not be 
liable toi failuie to construe., sidewalks, yet 
v/h >re it appeals that a s-clewalk has been 
constructed, the corporation becomes Lable 
for laihire to maintain it in repair, rio mat ter 
b\ whom constructed: Beazanv. Mason City, 
58-233. 

E ' r e q u c n c y of u s e : The liability <>( a mu
nicipal corporation tor injury -roiu a d< feetivo 
sidewalk should not be made dependent upon 
«die probability or frequency of its use by per
son b not acquainted wi th its condition. The 
corporation is bound to maintain its sidewalks 
in a ieie onably saie coirdnion for the pro-
t< (MOD o' such persons as may posoibly use 
them contrary to such assumed probability: 
Thomas v. Brooklyn, 58-438. 

S l o p p i n g off s i d e w a l k : In determining 
whether the corporation was liable for injuries 
iccen ed from stepping off the sidewalk into a 
ditch, Iteld, tha t the question was not whether 
the side walk « as not reasonably sato ior the 
t r a w l i n g public, but whether, all things con-
sideied, it was reasonably sa fe for plaintiff at 
the lone o. the accident, and held, tha t under 
the cert uinstances the accident appeared to 
l ia\e been the result of want ot oicutiury care 

on the part of the plaintiff: McLaury v. 
McGregor, 54-717. 

D i f f i c u l t i e s : A city is charged wi th t he 
du ty of keeping its streets in reasonable re
pair, and the difficulties which may a t tend the 
performance ol rhat du ty will not relieve it 
from such performance: Stafford v. Oskaloosa, 
64-251. 

The extent of sidewalk in a city is not to be 
taken into consideration by the j u ry in decid
ing whether the city officer used proper dili
gence in removing the snow and ice: Lindsay 
v. Des Moines, 68-368. 

S n o w a n d i c e : The du ty to keep streets 
in repair requires the city to remove obstruc
tions from deposits of snow. To repair means 
to restore to a good state after part ial destruc
tion. And held, t ha t the city was liable for 
damages from an injury- caused by snow and 
ice remaining upon a sidewalk after knowl
edge thereof by the proper ofliccis of the city 
and sufficient opportunity to remove the 
banie: Collins v. Council Bluffs, 32-324. 

The mere fact t ha t a street is in a dangerous 
condition because of snow and ice rendering 
the walks and crossings slippery, due to the 
operation of na tura l causes, will not render 
tne city liable, even if such snow and ice are 
not removed within a reasonable t ime. I t is 
only when they are suffeied to remain on the 
sidewalk in such an uneven and rounded form 
tha t a person cannot walk over it, while using 
due care, wi thout danger of falling dow n, t ha t 
such snow and ice constitute a detect lor which 
tho city is responsible : Broburg v. Des Moines, 
63-523. 

. E v i d e n c e of f o r m e r n e g l i g e n c e : In an 
a d ion against a city for negirgtiiee m permit
ting an obstx action in a street, held, tha t evi
dence tha t similar obsu actions had often ex
isted at the same pla'-e was admissible as 
showing the need of greater diligence on tho 
pa r t of the c i ty : Moore o. Burlington, 49-136. 

In such cases evidence may be introduced of 
such lacts as tended to render the obstruction 
dangerous : Ibid. 

I t is che condition of the directs at the time 
of the injury winch detern ines tiie city's lia
bility ; ui'3-.io condition at a pi ior t ime cannot 
be ohowi to render it l iable: Cramer a, Bur
lington, 42-315. 

S u b s e q u e n t r e p a i r s : L an aefica. fot 
damages sustained, from delect rn a bridge, 
wheio the question is whether the L-rKiga was 
a city bridge, and under the care and. super
vision oi the city, evidence to °how tha i the 
city reconstruct Vi and repaired it a l ter the in
j u ry occurred is not adtniss t ie to show the 
relation ot tho city to the budge at the t ime 
of tho in jury : liolmis v. Hamburg, 47-348, 

Trie fact m a t a waik was ic paired several 
months al ter the t ime of the alleged accident 
should not be admitted for tho purpose of 
showing tha t it was probably detective at the 
t ime of such accident : Paikhill v. Brighton, 
61-103. 

S u b s e q u e n t d e f e c t i v e c o n d i t i o n : Al
though the condition of a sidewalk soon after 
the accident, alleged to haxe been due to its 
defective condition, might be oi s t c h a e ! arac-
ter as to indicate tha t such condition had ex
isted substantially a t the t ime of the accident, 
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yet , where the length of t ime intervening is 
such that evidence in respect to a subsequent 
defective condition would more probably lead 
to a wrong inference than a correct one, it 
ought not to be admit ted: Ibid. 

N o t i c e of d e f e c t s : Evidence that a plank 
in a sidewalk was at various times out of place, 
held sufficient as showing the existence of a 
notorious defect so as to charge the city with 
notice thereof: Hollenbeck v. Marshalltown, 
62-21. 

If the defect is notorious and has remained 
so a sufficient length of t ime to enable the 
city, by reasonable diligence, to know of its 
existence and to repair it, the law conclusively 
presumes either that such diligence has been 
exercised and that the knowledge which such 
diligence would procure has been acquired, or 
t ha t the city has been culpably negligent in 
not employing such diligence: Rice v. Des 
Moines, 40-638; Montgomery v. Des Moines, 
55-101. 

Where an injury from the improper method 
of filling a ditch in the street resulted six 
weeks after the filling of such ditch, held, 
t ha t the ju ry might properly find that if there 
was any defect it could have been discovered 
by the city in the exercise of reasonable dili
gence within tha t t ime : Rosenberg v. Des 
Moines, 41-415. 

A municipal corporation is liable for injuries 
^ceived by reason of a sidewalk having be

come out of repair and in an unsafe and dan
gerous condition, if it appears that , knowing 
i t to be in that condition, it was allowed to re
main for such length of t ime tha t it might, in 
the exercise of ordinary care and reasonable 
diligence, have been repaired before i he in jury: 
Townsend v. Des Moines, 42-657. 

A municipal corporation cannot be held 
guil ty oi negligence on account ot defects in 
a sidewalk not arising from its original con
struction, without express notice of the exist
ence ol the delect or obstruction has been 
brought homo to it, or such defect or obstruc
tion has been so notorious as to be observed 
by a l l : Doulon v. Clinton, 33-397; Cramer v. 
Burlington, 39-512. 

Therefore proof of the mere existence of a 
defect m a sidewalk is not enough to establish 
negligence on the part ot the coi potation ; and 
in the absence of other evidence of negligence 
there can be no recovery ior injuries received 
by reason of such defect: Doulon v. Clinton, 
33-397. 

I t is not sufficient to charge the city with 
notice tha t two or more citizens of the city 
knew of the dangerous condition of the walk : 
Cramer v. Burlington, 39-512. 

To render a municipal corporation liable for 
an injury arising t rom an obstruction in its 
streets it must be shown that th rough its offi-
ceis it had notice of the obstruction, or that 
such obstruction had existed so long as to raise 
a presumption tha t knowledge thereof was 
possessed by such officers: Sikes v. Manchester, 
59-65. 

A city will be liable for injuries received 
from defects in a sidewalk wiucr., originally 
constructed in a proper manner , has after
wards become out of repair, if it had actual 
knowledge of the defect m such t ime tha t with 
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the exercise of reasonable diligence it might 
have repaired the defect and thereby prevented 
the injury, or if the defect was of such a nat
ure and had existed for such a period of t ime 
tha t wi th the exercise of ordinary care and 
diligence in the discharge of its duty it would 
have learned of its existence in t ime to have 
jirev ented the in ju ry : Cook v. Anamaea, 
66-427. 

Where a defect is one which is not readily 
prevented the city will not be charged with 
notice thereof by reason of existing and ap
parent defects at a distance from the one 
which has caused the in ju ry : Ruggles v. Ne
vada, 63-185; Goodson v. Des Moines. 66-
255. 

Neither can evidence be introduced against 
defendant 's objection to show tha t after the 
accident loose boards wore seen ujion other 
parts of the sidewalk: Goodson v. Des Moines, 
66-255. 

The fact that the defective condition of a 
plank walk at one point is known to the offi
cers of the city does not affect them with 
knowledge of its defective condition at a point 
half a block away, so as to render the city 
liable for damages resulting from the defect
ive condition at tho first point: Conklin v. 
Marshalltown, 66-122. 

A city cannot be held guilty of negligence 
in not having knowledge tha t a street is dan
gerous by reason of accumulations of snow 
and ice where there is no evidence tending to 
show that any one observed that the street 
was m a dangerous condition prior to the time 
of the accident for which recovery is sought : 
Broburg v. Des Moines, 63-523. 

The city marshal, not being charged by stat
u te or ordinance wi th any duty with reference 
to the inspection and repair of streets or side
walks, notice to him of a deieet in a sidewalk 
is not notice to the c i ty: Cook v. Anamosa, 
66-427. 

Notice to tfap mayor or council or the street 
committee, or the individual members thereof, 
will effect notice to the city of defects in its 
s t reets : Ibid. 

In a particular case, held, tha t the defect was 
not so apparent that the city was negligent in 
failing to asceitam its existence be I ore the 
occuirence ot the in jury : Ibid. 

Notice to members of the city council of the 
obstruction of a sewer, held sufficient to charge 
the city with notice thereof; and held that it 
was not necessary to show that the council 
while in session expressly authorized the ob
struction in order to charge the city with lia
bility therefor: Powers v. Council Bluffs, 50-
197. 

While a city will be bound by notice of a 
defect communicated to a member ot the city 
council, such notreo roust relate to the defect 
which caused the injury, and a notice to a 
member of the council of defects which have 
been repaired before the accident will not 
charge the city with notice of another defect 
which does cause the accident, al though it 
occurs at the place where the repairs have 
been m a d e : Carter v. Monticello, 68-178. 

The testimony of travelers or sojourners, as 
well as of citizens, is competent to show tha t 
delects in tne streets were so notorious as to 
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charge the city officers wi th knowledge 
thereof: Varnham v. Council Bluffs. 52-698. 

C o n t r i b u t o r y n e g l i g e n c e of p a r t y i n 
j u r e d : All that can be demanded of a par ty 
in regard to obstructions in the street is ordi
nary care to avoid t h e m : Hanlon v. Keokuk, 
7-488. 

A person injured cannot recover for injuries 
received from the defect in a sidewalk which 
could ha ve been discovered by the exercise of 
ordinary care : Cressy v. Postville, t>9-62. 

In order to recover for an injury resulting 
from a di feet in a street the plaintiff must 
show that the street was not safe, and tha t he 
was in the exercise of ordinary care. But the 
action may be supported, al though the pri
mary cause is an accident which prevents the 
exercise of care to avoid the injury, if it oc
curred without the fault of the person in jured : 
Manderschid v. Dubuque, 25-108. 

Where there is a defect such as a declivity 
in the street which is not guarded by rail ing, 
and which is so situated tha t it would be con
tributory negligence on the part of any one to 
drive his team over such declivity, and a horse, 
properly hitched in the street, breaks loose 
and is injured by running over such declivity, 
the cityr is not liable: Moss v. Burlington, 60-
438% 

Where a resident of a city, having knowl
edge of an excavation in an unused street, 
turned his mare at large and she was injured 
by falling into such excavation, held, that , as 
he had equal means of knowledge of the dan
ger with the officers of the city, he was equally 
guiltv of negligence, and could not recover: 
Gribble v. Sioux City, 88-390. 

Sidewalks and cross-walks are constructed 
for foot travelers, and a person who, wi thout 
some good and sufficient reason, walks else
where and is injured, should not be permitted 
to complain that he has been injured through 
the fault and negligence of the ci ty: O'Laugh-
lin v. Dubuque, 42-539. 

On a stiDsequont trial of the case, held,, tha t 
facts were shown sufficient to take the case 
out of the rule therein laid down: O'Laughlin 
v. Dubuque, 52-746. 

Where a person undertakes to drive a horse 
in one direction, while looking and tairdng in 
anothel direction, and no special exigency is 
shown, such person must be considered as 
voluntarily assuming the risk of driving 
against any obstacle in the way, and ho can
not be said to be in the exercise of due care, 
especially when outside of the usually traveled 
highway, and m the vicinity of a dwelling-
house where more or less obstacles are to be 
found; and held, tha t it was error to instruct 
the jury in such case that they" might con
sider the presence of other persons with whom 
the injured party was conversing, in deter
mining whether such par ty was negligent in 
driving against the obstacle: Tuffree v. State 
Center, 57-538,. 

Where an obstruction in the street is in 
plain view of tiie driver of a vehicle, and his 
attention is in no maimer diverted so as to ex
cuse him from seeing if, and he drives against 
it or into it, he is guilty of contributing proxi
mately to any injuries which may resul t : 
Tahn v. Ottumwa, 60-429. 

If the plaintiff knew that it was imprudent 

to go over a walk, and there was another one 
by which he could have reached his destina
tion, he is to be considered guil ty of contribu
tory negligence in a t tempt ing to walk, even 
cautiously, over it in the dark instead of tak
ing the other w a v : Parkhill v. Briqhton, 6 1 -
103. 

A person who is injured by reason of defects 
in the sidewalk can not be defeated of recovery 
therefor by reason of knowledge of the defect
ive condition ot t he wain, except as iie has 
been guilty of negligence operating to his in
jury . He is not to be denied relief simply 
because he goes upon a street which he knows 
to be dangerous : Rice v. Des Moines, 40-638. 
A n d see Walker v. Decatur County, 67-307. 

Knowledge by the party injured, previous 
to the injury, of the defect from which the in
j u ry results, will not defeat his claim for dam
ages if he was not gui l ty of negligence: Ross 
v. Davenport, 66-548. 

It is error, in an action for injuries from a 
defective walk, to refuse an instruction tha t if 
the ju ry find that plaintiff, at the t ime of pass
ing over the walk, k n e w tha t it was unsafe 
and tha t it was imprudent to pass over it a t 
tha t t ime, in consequence of darkness or any 
other cause, and t h a t wi th this knowledge he 
Still persisted in passing over it, though there 
was another walk which he might have t aken 
going in the same direction he desired to go, 
then his own negligence contributed to the ac
cident and he could not recover: McGinty v. 
Keokuk, 66-725. 

It is not negligence to t ravel the streets of a 
city on a dark night wi thout a lantern, or to 
walk rapidly there in : Moore v. Burlington, 
49-136. 

I n determining whether a plaintiff who has 
been injured by a defect in a sidewalk has con
tr ibuted to the injury by his own negi igence, it 
is proper for the jury to take into consideration 
the hour of tho night the injury was received, 
the darkness of t he night , whether the plaint
iff was under the influence of intoxicating 
liquors, e t c . : Cramer v. Burlington, 39-512. 

i n an action for personal injuries received 
from defects in a street, the j u ry m a y prop
erly be instructed tha t the law demanded of 
plaintiff the exercise of ordinary care, and 
tha t m determining whether be exercised such 
care they should consider all the circum
stances of the case, the hour of tho night, 
etc., but it is not proper to instruct them tha t 
greater caution was demanded of plaintiff in 
passing upon a street after night than in day
time. The degree of care to be used is the 
same at all t imes : Stier v. Oskaloosa, 41-353. 

In order to constitute contributory negli
gence it is not necessary tha t plaintiff mus t 
have known of the danger and assumed the 
risk before it can be said that ho was negli
gent. The t rue rule is t ha t plaintiff should 
have used due care and caution to discover 
the danger ; but held erroneous to charge t he 
ju ry tha t in order to render plaintiff, suing 
for damages for injuries received from a de
fective sidewalk, chargeable wi th contributory 
negligence pi eventing his recovery, it mus t 
appear that he went voluntarily into apparent 
danger : Munger v. Marshalltown, 56-216. 

The fact tha t a par ty in crossing a street 
has crossed a place which he knew to be dan-
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gerons when lie might, without increasing the 
distance and without inconvenience, have 
crossed at another place, will not prevent his 
recoveiy; but if, knowing that the place was 
dangerous, he knew or ought to have known 
tha t it was r:ot prudent to cross at such place, 
and there was another way which he might 
have taken without material inconvenience, 
he cannot recover: Hart man v. Muscatine, 
70-511. 

A person cannot be excused if he consciously 
incurs danger which theie is no n >eessity for 
incurr ing: Futliainv. Muscatine, 70-436. 

A person is not as a matter of law guilty of 
contr ibutory negligence becau e, knowing a 
walk to be unsafe, he du"s not cross the street, 
as he might do with safety, instead of ta 'dng 
the walk. Such cjueotion is for the j u r y : Ken-
dan v Albia. /3-241. 

i n t o x i c a t i o n : Under evidence showing 
that plairiLilf suing for injuries received from 
a defective sidewalk was intoxicated at the 
t ime of the accident, held, tha t the verdict of 
the jui v altowmg only nominal damages would 
not be in tenered with on appeal: Hubbard v. 
Mason City, 64-245. 

The fact of intoxication of the person in
jured, at the tune of the injury, may be shown 
as tending to show contributory negligence: 
Cramer i. Burhnafon, 39-512. 

I m p u t e d n e g l i g e n c e : Where it was 
sougin to impute negligence to a party suing 
for m juries received irom obstructions in a 
s t r ic t while traveling thereon, held, tha t the 
fact that the owner o^ the team which plaint
iff was di ivmg knew that the team was un
manageable could not be imputed to plaintiff 
as negligence in tho absence of such knowl
edge on his par t : Mai tin r, A'gona, 40-390. 

K e t a e c . y o v o r a g a i n s t p r o p e r t y o w n e r : 
The fact th.it Hie eity has a remedy over 
against a private par ty who has so used a side
walk, or left expo&ed a dangerous place, as to 
cause mjuiy to a tn«e te r , noes not relieve the 
city oi its duty towards sucn traveler to keep 
sidewalks m repair, and guard places oi dan
ger of which it has notice: Rowell v. Will
iams. 29-210. 

Where a person places an obstruct ion in a 
street be cannot den ami of the city that it 
shall remove the obstruction at its expanse if 
it liau knowledge oi it, and in case of ' iai iuro 

to remove it after such knowledge, tha t it 
shall be precluded from looking to him for in
demnification for damages which it is com
pelled to pay for the mjury caused by the 
obstruction. Such circumstances would not 
establish contributory negligence an the part 
of the city, defeating its r ight to recovery 
from the property owner : Sioux City v. 
Weare, 59-95. 

If a person for his private advantage, under 
permission from the city, makes an excava
tion m the street, and the city erects a barrier 
on one side of if, the person making the exca
vation is not thereby relieved from the duty 
of erecting a barrier on the other side if the 
safety of travelers requires i t : Otiumwa v. 
Parks, 43-119. 

Where suit was brought against a city for 
damage^ sustained by reason of an excava
tion in the street made by a property owner, 
and such property owner employed an attor
ney to defend in such action against the city, 
held, tha t in the action by the city agairiot the 
property owner to recover the amount ot dam
ages which it had been compelled to pay on 
account of such injury, tho incisure of dam
age.-, was the amount of the judgment with 
interest and cost which had been recovered in 
the action against the city : Ibid. 

Where joint judgment for injuries from 
negligence in the obstruction of a street is re
covered against a municipal corporation and 
the party guilty of causing the obstruction, 
the corporation cannot requue that plaintiff 
proceed first against the co-defendant, even 
though he has property subject to execution: 
Palmer v. Stacy, 41-340. 

Even where the city directs sidewalks to be 
made or repaired, ana assesses a special tax 
upon abutt ing lots to pay therefor, the lot-
owner failing to make the improvement, after 
bemg notified, does not become liable for in
juries by reason of failure to make such im
provement, or to make repairs, as the case 
may be : Keokuk v. Independent Dist., 53-352. 

The city cannot escape liability for the de
fective condition of its streets lor the reason 
that a third person is under obligation to keep 
such portion 511 repair. So liela with leference 
to defective crossings on the street put m by a 
j ail way coinpaov: Fowler v. Strawberry Hill, 
74-644.' 

G25. G r a d i n g a l l e y s . 15 G. A., ch. 51, § 1. The city council or trustees 
of any incorporated city or town, organized under special chatter or under the 
provisions of the general incorporation laws of the state, are hereby author
ized an 1 empowered to provide by ordinance for the improvement of alleys 
(in said oii\ or town) by grading the same, and for the assessment of the ex
penses theieof, upon the owners of lots or parcel of land abutting on said 
alley, pro rata, according to the front ieet of said lots or parcel of land; pro
vided, that such ordinance shall not be adopted except after the presentation 
to said coiincl of a written petition for the improvement of such alley, signed 
by a number of the owners of property so to be assessed therefor equal to a 
majority of tho owners of such property. 

[This section as applicable to cities under special charter is modified by § 932, and as appli
cable to citie» oi the first class is repealed and other provisions substituted by § 821.] 

6 2 6 . C o n t r a c t . 15 G. A,, ch. 51, § 2. I t shall be the duty of such city-
council or tru&tees to require the work of grading such alley to be done under 
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contract therefor, to be entered into with the lowest responsible bidder; pro
vided, that all bids for such work may be rejected by such council or trustees, 
if by them deemed to be exorbitant, and new bids ordered. 

G27 . A s s e s s m e n t s a l i e n . 15 G. A., ch. 51, § 3. All assessments for the 
grading of alleys under this act shall be a lien upon the lots and lands assessed, 
and shall bear the same rate of interest, and the said property assessed may 
bo sold for payment thereof in the same manner, at any regular or adjourned 
sale, with the same forfeiture, penalties, and rights of redemption, and certifi
cates and deeds on such sales shall be made in the same manner and with, 
like effect, as in cases of stiles for non-payment of tho annual taxes of such 
cities or towns respectively, as now or hereafter provided by law in respect 
thereto. 

6 2 8 . M o d e of a s s e s s m e n t . 15 G-. A., ch. 51, § 4. Such city council or 
trustees may provide by ordinance for the particular mode of making and re
turning the assessment hereinbefore authorized, and payment of such assess
ments may, if so directed by said council or trustees, be enforced in the manner 
antl by the proceedings provided for by sections four hundred and seventy-
eight, Tour hundred and seventy-nine, and four hundred and eig/hty-oue of the 
code [$§ 649, 650, 652j. 

6 2 9 . E x p e n s e . 15 G. A, ch. 51, § 5. So much of section four hundred 
and sixty-ii\ e, chapter ten, title four [§ 621], as requires the expense of the grad
ing of alleys to be paid out of the general funds of any incorporated city or 
town, are [isj hereby repealed. 

600. Sidewalks; curbing; paving; special tax. 466. They shall have 
power to construct sidewalks, to curb, pave, gravel, macadamize, and gutter any 
hi o U vt ay or alley therein, and to levy a special tax on the lots and parcels of land 
fronting on such highway or alley to pay the expense of such improvement. 
iiut unless a majority of the resident owners of the property subject to assess
ment for such improvement petition the council or trustees to make the same, 
such improvements shall not be made until three-fourths of till the members of 
such council or trustees shall, bv vote, assent to the making of the same. [13 
G. A., ch. 65; 14 G. A., ch. 45,'g 2.] 

[Further provisions as to paving and taxes therefor in cities are found in §§ 741-745 anil 
§§ 824-833.1 

S i d e w a l k s : The construction of a sidewalk Where an improvement consisted in an en-
is a public ratirer than a private improvement, lire raising and changing of the surface of the 
and the property is not subject to a mechanic's street, held, tha t it wa» an improvement tor 
hen for the expense thereof : Coenen v. Staub, which a special tax might be levied under this 
74-32. section, and not '" r e p a u i n n " as contemplated 

Ah to liability for injuries from defects in, by the preceding section, to be paid ior out of 
or obstructions upon, sidewalks, see notes to the general funds: Koonsv. Lucus, 52-177. 
g 62 1. Where the impro\ enient, such as paving or 

A s t o -what i m p r o v e m e n t s m a y b a macadamizing, becomes worn out, it may be 
m a d e u n d e r t h i s s e c t i o n : "Maeadamiz- renewed at the expense of the owners of abut-
mg " includes " t imimirig ' ' and " 'gu t t e r ing : " t ing property: Coaies v. Dubuque, 68-550. 
McNumara v. Estes, 22-246. The question whether an improvement is 

" T o pave ' ' may include all things necea- demanded by the public wants or necessities 
sary to make a level and convenient surface is to be determined by the city councii, and 
foi biases, carriages and foot passengers of then determination is conclusive except for 
any convenient or practical mater ia l : Buell v. wan t ol ant hoi ity or fraud or oppression: 
Bail, 20-2b.i, 290. Ibid. 

The authority to " p a v e , " given in a special The statute confers no authori ty to assess 
courier, held to include the power to macaci- abutt ing propei t\ for grading ov filling a 
aneze and gu t te r : Warren v. Henley, 31-31. s t reet : Bitcroft v. Council Bluffs, 63-646; Sco-

4 sidewalk is a part of the street and may field, v. Council Bluffs, 68-695. 
be paved with brick or stone under the same Such grading or tilling ab may be properly 
authori ty w nieh authorizes the improvement part of the work of paving m a y b e charged 
of the lest of the street : Ibid. upon abuttrai, lots as a portion of the expense 

The laying ol a plank sidewalk is within the ot paving, but any considerable filling or sub-
author i ty to . ause streets to be paved oi macad- statical change of the grade does not, in a 
arniced: Burlington & M. R. R. Co. v. Spear- proper sense, constitute a part of the work of 
man, 12-112. pav ing : Ibid. 
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Where a city constructed a sewer th rough 
a street, rendering it necessary to tear up the 
macadamizing previously done and macad
amize again, held, such expense was not one 
for which abutt ing property could be specially 
assessed, but tha t it was incident to t he con
struction of the sewer, and might, as such, be 
paid out of the general fund: Burlington v. 
Palmer. 67-681. 

The city may grade and macadamize less 
t h a n the whole width of the street where it is 
not shown to be for the injury or oppression 
of owners of property adjacent there to : Mor
rison v. Hershire, 32-271, 276. 

W h o r e s p o n s i b l e fo r : An owner of a cor
ner lot may be required to pay for the cost of 
macadamizing one-fourth of the square occu
pied by the intersection of the streets abut t ing 
his property: Wolfe v. Keokuk, 48-i29. 

A special t ax for the improvement of a 
street cannot be taxed to a street rai lway com
pany occupying a portion of such s t reet : 
Koons v. Lucas, 52-117. 

Special assignments, under this section, held 
to be covered by the provisions of a lease re
quiring the tenant to pay all taxes assessed 
upon the property dur ing such lease: Cassady 
v. Hammer, 62-359. 

The assessment is to be made upon owners 
of property abut t ing upon the part of the 
street which is improved: Kendig v. Knight, 
60-29. 

P r o c e e d i n g s : Improvements m a y be or
dered either when the proper petition is pre
sented, or by three-fourths vote wi thout such 
peti t ion: Tallanl v. Burlington, 39-543. 

In ordering an improvement in the absence 
of a petition therefor, the council may act 
upon information furnished by tho report of a 
committee as well as upon their own knowl
edge in determining the necessity of the im
provement : Brewster v. Davenport, 51-427, 

Under the provisions of a special charter 
somewhat similar to this section, held, tha t a 
party, who with others signed and presented 
to the council a petition praying tha t certain 
improvements should be made, could not ob
ject to the proceedings thereunder on the 
ground tha t a sufficient number of property 
owners had not signed such petition. The 
proceedings would be binding as to him, al
though thej- might not be as to others who 
had not signed: Burlington v. Gilbert, 3 1 -
356. 

L e v y i n g and . c o l l e c t i n g t h e t a x : Mak
ing the cost of such improvements a charge 
upon abut t ing property is an exercise of the 
power of taxation and not of the r ight of em
inent domair,!, and such a provision is not un
constitutional as being unequal, applying to 
particular individuals or classes, and not uni
form: Warren v. Henley, 31-31. 

The powfer to make special assessments is 
distinct frqfn the power of general t axa t ion ; 
but both rjaay be granted by the legislature: 
Fairfield v. Ratcliff, 20-396. 

Ail expenses ot street improvements m a y 
be, in accordance with the law, assessed upon 
abut t ing property without regard to the bene
fits to be conferred upon such proper ty : Gatch 
v. Des Moines, 63-718. 

The powers given a city or town to make 
special assessments against abut t ing property 

for street improvements are usua l ly str ict ly 
construed: Bueroft v. Council Bluffs, 63-646. 

Whi le such power mus t be c lear ly given, it 
will be enforced when it is wi th in t h e reason
able construction of the l a w : MeNamara v. 
Fstes, 22-246. 

The city council may provide t h e m o d e un 
der wdtich the taxes confemplatecl i n th i s and 
the following section shall be assessed a n d au
thorize the city auditor to m a k e s u c h assess
m e n t : Burlington v. Quick, 47-2^2. 

The word " l o t , " in this section, m e a n s any 
portion, piece or division of land : Buell v. 
Ball, 20-282. 

Exemption from special assessment: 
School property is not exempt f rom liability 
for taxat ion by special assessment for im
provement of streets, building of s idewalks, 
etc. Though, perhaps, such t a x c a n n o t be 
enforced by a sale of t he proper ty , i t m a y be 
exacted in some other manner , p robably by 
an action: Sioux City v. Independent School 
Dist., 55-150. 

But the city has no author i ty t o assess ex
penses of constructing a sewer u p o n abu t t ing 
property belonging to the state. I t has such 
powers only with reference to t a x i n g proper ty 
for improvements as are conferred upon it by 
s ta tute , and the power of subject ing t he prop
erty of the state to tho payment of such as
sessment is not contemplated by s ta tu tory 
provisions: Polk County Savings Bank v. 
State, 69-24. 

Method of making special assessments: 
The fact tha t in assess rng the costs of improve
ments upon communicat ing streets the entire 
frontage of the corner lot upon b o t h streets is 
made the basis of assessment does no t amoun t 
to double assessment of such p rope r ty : Morri
son v. Hershire, 32-271. 

Where a corner lot faced upon t w o streets, 
and the tenan t thereof was under obligation to 
keep up sidewalks in front of the lot, etc., held, 
tha t he was liable for taxes assessed for the 
construction of sidewalks on each of the 
s treets : Des Moines v. Dorr, 31-89. 

An owner of a corner lot m a y be required 
to pay for the cost of macadamizing one-fourth 
of the square occupied by the intersection of 
the streets on which his property a b u t s : Wolf 
v. Keokuk, 48-129. _ 

The assessment is to be made upon owners 
of property abut t ing upon the p a r t of tho 
street which is improved: Kendig v. Knight, 
60-29. 

Special assessments for street improvements 
held to be covered by the provisions of a lease 
requiring the tenant to pay all taxes assessed 
upon the property dur ing such lease : Cassady 
v. Hammer, 62-359. 

The tact t ha t an improvement , made on t w o 
streets in pursuance of two different resolu
tions, is made the basis of one assessment on 
both streets does not render t he t a x i l legal: 
Kendig v. Knight, 60-29. 

Under the s ta tute improvements may be 
ordered by the city council ei ther when the 
petition is presented, signed by the requisite 
number of property owners, or upon a three-
fourths vote of the council wi thou t such peti
tion : Tallant v. Burlington, 39-543. 

I n ordering an improvement in the absence 
of a petition therefor, the council may act 
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upon information furnished by the report of a 
committee as well as upon their own knowl
edge in determining the necessity of the 
improvement : Brewster v. Davenport, 51-
427. 

A par ty who gigns and joins in presenting 
to the council a petition praying for a certain 
improvement cannot afterwards object to the 
proceedings upon such petition on the ground, 
that a sufficient number of property owners 
did not sign it. The proceedings would be 
binding as to him although they might not be 
as to others not signing: Burlington v. Gil
bert, 31-356. 

The fact that the city issues warrants in 
paymen t of expenses of improvements on the 
street, greater in amount than the actual cost 
of the improvements, for the purpose of mak
ing up a deficiency caused by the warrants 
being below par, will not be a ground of ob
jection to the assessment on the part of an ad
joining property owner whose property is 
assessed for such improvements : Warren v. 
Henly, 31-31. 

H o t i c o of a s s e s s m e n t : Notice by publica
tion is sufficient to warrant personal judgment 
against the property owner for the expense of 
filling up a lot according to a proper resolu
tion : Independence v. Purdy, 46-202. 

Al though the statute does not in terms re
quire notice of an assessment for special im
provements to be given to the property owner, 
yet such notice is an indispensable requisite to 
the exercise of the taxing power, and an or
dinance providing for such assessment without 
such notice and opportunity to the party as-
sesse ! to appear and object to the assessment 
on his property is void : Galch v. Des Moines, 
63-718. 

At least this is true where the statute or or
dinance provides for an assessment according 
to the benefits, so that in making the assess
ment an opinion is to be formed and discretion 
exercised by tho assessors: Trustees of Gris-
wold College v. Davenport, 65-633. 

So where an ordinance providing for the 
f i l ing of lots, to prevent the standing of stag
nan t water thereon, made no provision for 
notice to the owner of the property, and no 
notice of the proceeding was in fact served 
upon him, so as to give him opportunity to 
show tha t no such burdensome and extraor
dinary expenditure as contemplated by the 
resolution adopted under such ordinance was 
necessary for the abatement of tho nuisance, 
held, t ha t the proceedings were void: Bush v. 
Dubuque, 69-233. 

I t is immaterial , in such a case, tha t the lot 
owner has notice and an opportunity to be 
heard before the tax is assessed upon his lots. 
He. Las a r ight to have the council enjoined 
from involving the city in an unauthorized 
and illegal contract to fill his lots to a greater 
height than necessary, and to expend more 
money than they had a right to collect from 
him for such improvement: Ibid. 

Where the proportion of taxes to be levied 
upon abut t ing property is determined by the 
frontage of the property upon the street im
proved, and nothing is necessary to determine 
the amount of tax to be charged to the prop
erty owner except a mathematical computa
tion, no discretion being left to the city 

council, no notice of the assessment is neces
sary : Aniery v. Keokuk, 72-701. 

Under an ordinance providing tha t a reso
lution for the improvement of streets and tax
ation of costs to abut t ing owners should be 
published before being acted upon, held, tha t 
such requirement was mandatory, and tha t 
proceedings under a resolution not thus pub
lished were void: Roche v. Dubuque, 42-250. 

M e t h o d of c o l l e c t i n g s p e c i a l a s s e s s 
m e n t s : A city which has properly ordered 
special assessments for improvements, and 
paid the contractor for the same, may, in an 
action, recover from property owners the re
spective amounts with which they are charge
able : Burlington v. Quick, 47-222. 

It seems tha t an actron by the city to re
cover such assessments can only be brought 
after it has paid the contractor: Ibid., 229. 

Proceedings for the collection of special as
sessments will not be reviewed upon appeal, 
except in case of manifest abuse resulting in 
substantial prejudice: Des Moines v. Stephen
son, 19-507. 

A municipal corporation which has the 
power to levy and collect a certain tax cannot 
delegate its powers so as to enable its assignee 
to collect such t ax in his own name, either in 
an action at law or in equity, but the city may 
proceed to collect such t a x after a void assign
ment thereof, and enforce its l ien: Mclnerny 
v. Reed, 23-410. 

E s t o p p e l : Where the owner of abutt ing 
property knows tha t it is the intention to as
sess the cost of improvements of the adjoining 
street upon such property, and makes no ob
jection, he will be estopped from questioning 
the regularity of the assessment: Robinson v. 
Burlington, 50-240. And see Patterson v. 
Baumer, 43-477. 

But where a land owner protests against the 
work being done, and it is done notwithstand
ing his remonstrance, he is not estopped front 
contesting the regularity of the assessment, 
although he has not taken steps to enjoin the 
prosecution of the work : Tallant v. Burling
ton, 39-543. 

A property owner is not estopped from ob
jecting to the validity of an assessment on 
the ground that the method of making such 
assessment has not been complied with, by 
standing by and allowing the improvement to 
be made without objection, if he might have 
supposed that the improvement was to be paid 
for out of the general fund: Hager v, Bur
lington, 42-681. 

Where proceedings for the levy of a special 
assessment for the improvement of a street 
are void for want of jurisdiction from the 
beginning, a propertv owner is not estopped 
to deny the validity of the assessment on the 
ground that he has made no objection to the 
proceeding while the improvement was in 
progyess: Starr v. Burlington, 45-87. 

I n a b i l i t y of c i t y o n s p e c i a l a s s e s s 
m e n t c e r t i f i c a t e s : Where , in pursuance of 
a contract for improving a street, the city is
sued certificates of assessment against owners 
of abutt ing lots, which by the contract were 
to be taken by the contractor in full payment 
for the work performed, and by reason of the 
na ture of the improvement it was not charge
able against abut t ing property, but might be 
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contracted for by the city, and paid out of the not invalid; and if it is shown tha t they are 
general revenue, held, that a recovery against invalid the city becomes liable for the con-
the abutt ing property owners not being pos- t ract price of the w o r k : Scofield v. Counail 
sible, the city became liable: Bucroft v. Coun- Bluffs, 68-695. 
cil Bluff's, 63-646; Polk County Savings Bank The whole contract does not become void by 
v. Stale, 69-24. reason of the invalidity of t h e certificates, 

Where the city issues in payment for work but the contract price measures the r igh t of 
certificates ol assessment upon abut t ing prop- recovery as against t h e city : Ibid. 
erty, it thereby impliedly agrees that t hey are 

6 3 1 . R e p a i r s i d e w a l k s . 467; 22 G. A., ch. 15. They shall have power 
to repair sidewalks, and to assess the expense thereof on the property in front 
of which such repairs are made. [13 G. A., ch. 65; 14 G. A., eh. 45, § 4.] 

[As to liability for injuries from defects in sidewalks, see notes to § 624.] 

6 3 2 . T e m p o r a r y s i d e w a l k s . 408. They shall have power to provide 
for the laying of temporary plank sidewalks upon the natural surface of the 
ground, without regard to grade, on streets not permanently improved, at a 
cost not exceeding lorty cents a lineal foot, and to provide for the assessment 
of the cost thereof on the property in front of which the same shall be laid. 
[13 G. A., ch. 65; 14 G. A., ch. 45,' § 5.] 

633. Limitation of action for injury-. 22 G. A., ch. 25, § 1. In all 
cases of personal injury resulting from defective streets or sidewalks or from 
any cause originating in the neglect or failure of any municipal corporation, 
or its officers to perform their duties in constructing or maintaining streets 
or sidewalks, no suit shall be brought against the corporation after six months 
from the time of the injury unless written notice specifying the place and cir
cumstances of the injury shall have been served upon such municipal corpora
tion within ninety days after the injury. 

6 3 4 . Spec i a l c h a r t e r c i t i e s . 22 G. A., ch. 25, § 2. All the provisions 
of this act shall be applicable to all cities in this state now organized under 
special charters. 

6 3 5 . C h a n g e of g r a d e ; d a m a g e s . 469. When any city or town shall 
have established the grade of any street or alley, and an}' person shall have 
built or made any improvements on such street or alley according to the es
tablished grade thereof, and such city or town shall alter said established 
grade in such a manner as to injure or diminish the value of said property, 
said city or town shall pay to the owner or owners of said property so injured 
the amount of such damage or injury, which shall be assessed by three per
sons— one of whom shall be appointed by the mayor of such city or town, 
one by the owner of the property, and one by the two so appointed, or in case 
of their disagreement, by mayor and owner, or in case of their disagreement, 
by the city council or town trustees. If the owner of such property shall fail 
to appoint one such appraiser in ten days from the time of receiving notice so 
to do, then the city council or town trustees shall appoint all such appraisers, 
and no such alteration of grade shall be made until said damages so assessed 
shall have been paid or tendered to the owner of the property so injured or 
damaged. The appraisers shall be sworn to faithfully execute their duties 
according to the best of their ability. Before entering upon their duties, they 
shall give notice by publication for three weeks in one or more newspapers 
printed in such city, of the time and place of their meeting for the purpose of 
viewing the premises and making their assessment. They shall view the 
premises, and, in their discretion, receive any legal evidence and may adjourn 
from day to day. When the appraisement shall be completed, the appraisers 
shall sign and return the same to the city council or town trustees within 
thirty days of their appointment. The city council or town trustees shall 
have power, in their discretion, to confirm or annul the appraisement, and if 
annulled, all the proceedings shall be void, but if confirmed, an order of the 
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confirmation shall be entered. Any person interested may appeal from the 
order of confirmation to the circuit [district] court of the county in which such 
city or tonn is situated, by notice in writing to the mayor at any time before the 
expiration of twenty daj'S after the entering the order of confirmation. Upon 
the trial of the appeal, all questions involved in the proceedings, including the 
amount of damages, shall be open to investigation, and the burden of proof 
shall, in all cases, be upon the city or town to show that tho proceedings are 
in conformity with this section. The cost of any proceedings incurred prior 
to tiie order of such city council or trustees confirming or annulling the ap
praisement, shall in all cases be paid by such city or town. [14 G. A., ch. 40.] 

. E s t a b l i s h i n g g r a d e : The grade of a street effects a change of grade of cross-streets in 
vin onfj be est iblished b> ordinance. I t is tersecting the same: Conklin v. Keokuk, 73-
uot dependent upon the actual lowering or 843. 
la ibincoi the surface. If the property owner 
elects buildings or otherwise improves his lots 
Dei ore tuch action is taken by the city council 
he cannot recover for any changes in the sur
face of the street made after such iinprove-
. ^ent pursuant to grade lines established by 
the council, provided such changing of the 
surface he not negligently done : Kepple v. 
keo><.nk, 61-653. 

Where an ordinance provided that the grade 
line should be ascertained by or calculated for 
ilie middle ot the sheet , held, tha t it was im
proper in mipioving streets to the grade estab
lished by the ordinance to take the outer line 
of the street as the grade line. In determin-
m > whether there h a s b e e n a change of grade 
the height of the surface of tho street must 
gos cm and it is wholly immaterial whether a 
< ban ^e by which the surface is made to vary 
iv nil tho grade be by reason of earth or wood 
<,i iron. So held with reference to railroad 
li tckb laid upon the s t reet : Given v. Des 
M')i ?cs, 10-637. 

Where the natural surface of the street is 
above or below the established grade line, the 
auut tmg property owners cannot require the 
<aty to excavate or fill up the street to grade ; 
and tneretore held, tha t where the track of 
the rariroad was on a level wi th the natural 
surface of the street the railroad company 
cw.iiu not bo required to lower such track to 
the established g iadeso long as the street itself 
w:v. ry\, lowered to such g rade : Given v. Des 
Moines, 10-637. 

A city may be rendered liable by the acts of 
its oriiueis in making excavations beyond the 
established grade : Freeland v. Muscatine, 9-
461. 

The city is not liable for the negligence or 
want ot skill of the city engineer in fixing the 
grade of a street in accordance with the ordi
nances of the c i ty : Waller v. Dubuque, 69-
541. 

C h a n g e of g r a d e : Macadamizing the 
street, thereby raising the surface about one 
foot, held not to constitute a change in grade, 
as it would be presumed, in the absence of 
pi oof to tho contrary, that the street was left 
at the propei grade line to receive the mater ia l : 
Wni ren v. Henly, 31-31. 

Alteration m the surface of the street due 
to an improvement, but wi thout any substan
tial change in the grade of the surface as 
originally fixed, will not entitle the property 
owner to damages for change of g rade : 
Coates o. Dubuque, 68-550. 

The change of grade of a street necessarily 

L i a b i l i t y fo r d a m a g e s : A city has au
thority to enange the grade of its streets, and 
the fact that a property owner has built in ac
cordance with the established grade, and there
after tho grade is changed to nis injury, will 
not entitle him to damages except as the 
s tatute gives compensation or his property has 
been injured by negligence or unskrlfumess 
in making the change: Russell v. Burlington, 
30-262. 

Aside from statutory provisions the city is 
not liable for necessary damages done to prop
erty in consequence of establishing or chang
ing the grade of streets, e t c . : Ureal v. Keo
kuk, 4 G. Gr., 47; and a party claiming the 
benefit of the remedy provided by statute 
must pursue the method pointed ou t : Cole v. 
Muscatine, 14-298; Cotei v. Davenport, 9-227; 
Burlington v. Gilbert, 31-356. 

The l ight to compensation only arises when 
improvements have been made subsequently 
to the establishment of the grade, but the 
damages for which compensation is to be 
made are those accruing to the entire real 
estate, and not alone those accruing to the 
improvements: Dalzell v. Davenport, 12-437. 

The city is made Labie in such cases not 
only for injury to the property, but ior dam
ages resulting from the value of the property 
being diminished. Such diminution is not to 
be estimated alone on the improvements 
erected subsequently to the establishment of 
the grade, but upon the whole proper ty : 
Hempstead v. Des Moines, 53-303. 

The improvements referred to m the statute, 
the making of which entitles the property 
owner to damages m case of change of grade, 
are those made on lots situated on a street the 
grade of which is changed: Ibid. 

Wiieie improvements are made to corre
spond with the street as constructed under an 
existing grade, it will be presumed, in assess
ing damages resulting from a change in such 
grade, that the street was constructed in ac
cordance with the grade as previously estab
lished, and that the change m grade necessi
tated a corresponding change in the surface 
of the street : Thompson v. Keokuk, 61-187. 

Property is to be deemed improved accord
ing to the established grade of the street 
w i thm the meaning of this section whenever 
it is so impioved tha t it can be comfortably 
and conveniently used for the purpose for 
which it is devoted, while the street upon 
which it abuts is maintained at tha t grade. 
Such question is for the jury to decide, and it 
is error to instruct them tha t the question 
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whether the improvements were made ac
cording to the grade depends entirely upon 
whether they were intentionally built above 
the line: Conklinv. Keokuk, 73-343. 

I t is not the passage of an ordinance chang
ing the grade which gives r ight of action to a 
property owner for damages, but the actual 
making of the physical changes therein con
templated : Hempstead v. Des Moines, 63-36. 

When the council affirms the appraisement 
it determines tha t it will make the physical 
change necessary to conform the street to the 
grade established, and from that t ime the 
r ight of compensation constitutes a claim in 
favor of the owner of the property, and in 
case of his death his executor or administrator 
and not his heirs are the proper parties to 
prosecute an appeal in the proceedings to col
lect such damages: Conklin v. Keokuk, 73-343. 

Where the giade is changed and the street 
cut down from curb to curb, the r ight of ac
tion for the change of grade of the sidewalk 
as well as for the change in grade of the street 
accrues, and a subsequent and separate action 
for injuries resulting from the change of the 
grade of the sidewalk cannot be main ta ined: 
Ibid. 

i n estimating the damages opinions of wit
nesses may be received as to the value of the 
property before and after the change in g t ade : 
Dalzell v. Davenport, 12-437. 

Where the effect of the change in grade is 
such as upon the whole to increase the value 
of the property, the ow ner cannot recover for 
incidental disadvantage or expense result ing 
therefrom : Meyer v. Burlington, 52-560. 

In an action for damages for changing the 
giade the question to be determined by the 
j u ry is whether the alteration of the grade 
diminished the value of plaintiff's property. If 
the property is benefited more than it is in
jured by the change, there is no r ight to 
recover damages : McCash v. Burlington, 
72-26. 

Where, by filling the lot and raising the 
house to correspond to the grade as changed, 
the value of the property was made greater 
than before the change, held, tha t the cost of 
filling the lot and laising the house should be 
taken into account in determining the dam
age : Thompson v. Keokuk, 61-187. 

The s ta tute provides the steps to be t a k e n by 
the city, when it proposes to change the g rade , 
for t h " purpose of determining the damage to 
property owners, etc. , and the city h a v i n g 
failed to take such steps is liable to an act ion 
by a property owner for the damages, and ho 
is not l imited to injunction or mandamus to 
compel the city to pursue the s ta tutory course : 
Noyes v. Mason City, 53-418. 

As no appeal is provided for in the proceed
ings contemplated by s ta tute for the assess
ment of damages and such assessment m a y be 
annulled by the city council, the lot o ivn . r is 
not coufined to the remedy there provided, 
and may maintain an action for d a m a g e s : 
Hempstead v. Des Moines, 52- 303. 

Whore the city proceeds to alter t he g rade 
of a street without taking the proper steps for 
ascertaining damages, the property owner has 
no adequate remedy except to enjoin the ci ty 
from making the alterations unti l it has t he 
damages assessed, and pays or tenders t he 
amoun t so ascertained. He may, however, it-
be sees fit, allow the city to make the altera
tion and then bring suit to recover the dam
ages : Phillips v. Council Bluffs, 63-576. 

A par ty who before the making of improve
ments waives, in writ ing, his claims for dam
ages, cannot afterwards make a claim for 
damages when the city has acted in accord
ance wi th the plan to which he has thus given 
his assent : Burlington v. Gilbert, 31-356. 

These provisions as to changing grade of 
streets are, by § 650, made applicable to cities 
act ing under special charter, and while an
other s ta tu te (§ 928) makes similar provisions 
specially applicable to such cities, yet t h a t 
s tatute does not repeal the general provisions 
which are applicable to such cities, and the 
two are to be construed together : Phillips v. 
Council Bluffs, 63-576. 

A p p e a l : The notice of appeal m u s t be 
given to the mayor. If sufficient in form and 
given to the person who holds the office of 
mayor, it is immaterial whether directed to 
the mayor in his official capacity, or to t he 
city or to the individual : Conklin v. Keokuk, 
73-343. 

On the trial of the appeal the city cannot 
challenge a t ax payer as j u ro r : Ibid. 

" 636. Land t aken for publ ic purpose . 470. They shall have power 
to purchase or condemn, and pay for out of the general fund, and enter upon 
and take any lands within or without the territorial limits of such city or 
town for the use of public squares, streets, parks, commons, cemeteries, hos
pital grounds, or any other proper or legitimate municipal use, and to inclose, 
ornament and improve the same. They shall have entire control of the same, 
and shall have power, in case such lands are deemed unsuitable or insufficient 
for the purpose for which they were originally granted, to dispose of and con
vey the same; and conveyances executed in accordance with this chapter shall 
be held to extinguish all rights and claims of any such town or city to such 
lands existing prior to such conveyance. But when such lands are so disposed 
of and conveyed, enough thereof shall be reserved for streets to accommodate 
adjoining property owners. [10 G. A., ch. 127; 13 G. A., ch. 80.] 

[General provisions as to cemeteries are found in §§ 562-568. Certain cities under special 
charter are given authority to use public grounds for school purposes: See § 925. Cities m a y 
purchase property at execution sale: See § 130.] 
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The act of 1864 (10 G. A., ch. 127), in so far a perversion of a trust . Whether the corpora-
as it was attempted thereby to confer upon tion might not be given power to pa r t w i t h 
cities and towns the power to sell and convey wdiatever interest it possessed in the proper ty , 
squaies and parks therein, laid off and dedi- quaire: Warren v. Mayor, 22-351. A n d fur
cated by individuals, held void as authorizing ther, see notes to j 996. 

DONATION OF DEPOT GROUNDS TO KAILW \ T S . 

637. Sites for depots, shops, etc. 19 G. A, ch. 133, § 1. It shall be 
law f ul for any incorporated town or city to procure for the purpose of donat
ing? and to donate, to any railway company owning a line of railroad in oper
ation or in process of construction in such incorporated town or city, sufficient 
land for depot grounds, engine-houses, and machine-shops for the construction 
and repair of engmas, cars, and other machinery necessary to the convenient 
use and operation of said railroad. 

6 8 8 . S u b m i s s i o n of q u e s t i o n . 19 G. A., ch. 133, § 2. Before such 
donation shall be made or appropriation of funds to procure land for such, 
purpose, a petition shall be presented to the trustees or councii of such in
corporated town or city, signed by a majority of the resident freehold tax
payers of such incorporated town or city, asking that such donation be made 
and limiting the sum to be appropriated for that purpose. Upon the presen
tation of such petition, a special election of such city or town shall be called. 
On the ballots used at such election shall be printed the words, '' for the do
nation " and "against the donation," and if a two-thirds majority of the qual
ified electors voting at such election shall vote for the donation, said trustees 
or councii shall determine the site to be donated, designating the boundaries 
thereof, and the amount to be appropriated in procuring said site, not exceed
ing tne amount named m said petition; and may m the name ot such incor
porated town or city procure said land by purchase, or by payment of the 
estimated damages in case said laud or any part thereof shall be taken in the 
name of such railway company by process of condemnation for railroad pur
poses, and may also vacate any streets and alleys within the boundaries of 
said site and may prescribe the terms, conditions, and limitations upon which 
such grant shall be made, which shall be binding upon the railway company 
accepting such donation: Provided that land set apart as a park, public square, 
or levee shall not be appropriated or donated under the provisions of this act, 
and no land occupied with buildings used for business purposes or as private 
residences shall be appropriated or donated under the provisions of this act, 
unless the consent of tho owners thereof shall first be obtained. 

WATER OR GAS W O R K S ; ELECTRIC LIGHT PLAX1S. 

639. Powers to erect. 471; 22 G. A., ch. 11, § 1; 23 G. A., ch. 26. 
They shall have power to erect water-works, or to establish and maintain gas
works or electric light plants, with all the necessary poles, wires, burners and 
other requisites of said gas-works or electric light plants, or to authorize the 
erection of the same; but no such works shall be erected or authorized until a 
majority of the voters of the city or town at a general or special election, by 
vote, approve the same. 

Thio section applies to cities acting under special charter as well as to o thers : Grant v. 
Davenport, 36-396. 

6 4 0 . J u r i s d i c t i o n b e y o n d l i m i t s . 472. They shall have power to con
struct or authorize the construction of such works without their limits, and 
for the purpose of maintaining and protecting the same from injury, and the 
water from pollution, their jurisdiction shall extend over the territory occu
pied by such works, and all reservoirs, streams, trenches, pipes, and drains, 
used in, and necessary for the construction, maintenance, and operation of the 

V O L . I —11 



1 6 2 PUBLIC L A W . [CODE, §§ 473-475. 

same, and over the stream or source from which the water is taken for five 
miles above the point from which it is taken; and to enact all ordinances and 
regulations necessarv to carry the power herein conferred into effect. [14 
G. A., ch. 78, §§ 2, 3̂  4.] 

6 4 1 . P r i v i l e g e to i n d i v i d u a l s . 473. When the right to build and op
erate such works is granted to private individuals or incorporated companies 
by said cities and towns, they may make such grant to inure for a term of not 
more than twenty-five years, and authorize such individual or company to charge 
and collect from each person supplied by them with water, such water rent as 
may be agreed upon between said person or corporation so building said 
works, and said city or town; and such cities or towns are authorized and 
empowered to enter into a contract with the individual or company construct
ing said works, to supply said city or town with water for fire purposes, and 
for such other purposes as may be necessary for the health and safety thereof, 
and to pay therefor such sum or sums as may be agreed upon between said 
contracting parties. [Same, § 5.] 

A city so indebted that a contract by it for 
the erection of water-works would be void 
J nay still contract to p a y o u t of its ordinary 
revenues a sum as rent for the supplying of 
water to the city and its inhabitants as part 
ot its ordinary expenses: Grant v. Davenport, 
36-396. 

An ordinance granting to a private company 
(lie r ight to build and operate such works, and 
orovidnrg that the city may, upon certain 
:nrms, purchase them, is not an incurring of 
an indebtedness within the meaning of art . 
11, g o, of the- constitution: Burlington Water 
Co. v. Woodward, 49-58. 

The power to make a contract with a water 
company as exercised in tho passage of a cer
tain old malice upheld in a particular case: 
Burlington Water Co. v. Woodicard, 49-58. 

The pro\ iso exempting front water- tax the 
property outside of the benefit of water-works 
is not unconsti tutional: Grant v. Davenoort, 
36-396, 405. 

The fact that a water company, which has 
agreed to furnish water to tho city for the ex
t inguishment of fires, fails to do so, will not 
render it liable to an action by a property 
owner for damages for the destruction of his 

6 4 2 . M a y c o n d e m n p r i v a t e p r o p e r t y . 474. Said cities or towns are 
hereby authorized to condemn and appropriate so much private property as 
shall be necessary for the construction and operation of said water-works; 
and when they shall authorize the construction and operation thereof by indi
viduals or corporations, they may confer, by ordinance, upon such person or 
corporation the said power to take and appropriate private property for said 
purpose. [Same, § 6.] 

Cities may authorize the construction of corporation the power to condemn private 
such works by foreign corporations, and in proper ty : Dodge v. Council Bluffs, 57-560, 
such case they may confer upon such foreign 

6 4 3 . W a t e r r e n t s . 475. All cities and incorporated towns constructing 
such works are authorized to assess, from time to time, in such manner as they 
shall deem equitable, upon each tenement or other place supplied with water, 
such water rents as may be agreed upon; and at the regular time of levying 
taxes in each year, said city or town is hereby empowered to levy and cause 
to be collected, m addition to the taxes now antliorizod to be levied, a special 
tax on taxable property in said city or town, which tax, with the water rents 
hereby authorized, shall be sufficient to pay the expenses of running and oper-

property by reason of such failure, there being 
no privity of contract between the property 
owner and the company: Davis v. Clinton 
Water- Works Co., 54-59, 

The fact that a city is authorized to provide 
for a water supply will not render in liable for 
failure to make adequate provision for the ex
t inguishment of fires, nor would the fact that 
it had a contract with the water-works com
pany to protect it against all actions which 
might be brought against it lor malfeasance 
or neglect on the part of the company render 
if l iable: Vauhorn v. Des Moines, 63-447. 

Where a company was authorised to erect 
water-works and charge certain rates for water 
furnished, with the privilege to the city of 
buying the works upon certain tei ins, held, 
tha t such water-works were not public prop
erty and v ere subject to taxa t ion: Appeal of 
the Des Moines Water Co., 48-321. 

The buildings, machinery and mains of such 
a company are all real estate. The mains are 
appur tenant to the principal structure, and 
al though they may extend mto another town
ship the whole property is taxable in the town
ship where the works are s i tuated: Ibid. 
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ating such works, and if the right to build, maintain and operate such works 
is granted to private individuals or incorporated companies by such cities or 
towns, and said cities or towns shall contract with said individuals or com
panies for a supply of water for any purpose, such city or town shall levy each 
year, and cause to be collected, a special tax as provided for above sufficient 
to pay off such water rents so agreed to be paid to said individual or com
pany constructing said works; provided, however, that said tax shall not ex
ceed the sum of five mills on the dollar for any one year, nor shall the same 
be levied upon the taxable property of said city or town which lies wholly 
without the limits of the benefit or protection of such works, which limit shall 
be fixed by the cit}' council or board of trustees each year before making said 
levy. [Same, § 8.J 

[Cities of the second class may issue water-works bonds: See § 793.] 
The proviso exempting from water tax the is not unconstitutional: Grant v. Davenport, 

property outside of the benefit of water-works 36-396, 405. 

644. Gas-works and electric plants. 22 G. A., ch. 11, § 2. Sections 
four hundred and seventy-two, four hundred and seventy-three, four hundred 
and seventy-four and four hundred and seventy-five of the code of 1873 
[§§ 640-643 j shall be held to apply to the establishment and maintainance 
[maintenance] of gas-works and electric light plants as fully as they do to 
the erection of water-works. 

6 4 5 . B o n d s . 22 G. A., ch. 11, § 3. Incorporated cities and towns for 
the purpose of establishing such gas-works or electric light plants shall have 
the power to issue their bonds running for not more than twenty years at a 
rate of interest not higher than six per cent., provided, that the total amount 
of indebtedness for all purposes in said cities shall not exceed the five per 
cent, of the assessed valuation of said cities as provided by the constitution. 

646. Q u e s t i o n s s u b m i t t e d . 22 G. A., ch. 11, § 4. Ho such gas-works 
or electric light plant shall be established by any city or town until a majority 
of the legal voters thereof, at a general or special election, decide in favor of 
the same. The council may order the question, whether such gas-works or 
electric light plant shall be established by the city or town, submitted to a 
vote as herein contemplated, at any general election or at any election spe
cially called for that purpose; or the mayor shall submit said question, upon 
the petition of twenty-live property owners of each ward in the city or town. 
Notice of said election shall be given in two newspapers published in said 
city or town if there are two, if not, then in one, for, at feast, two consecutive 
weeks. The ballots shall either be printed or written and in the following 
form—"for electric light p lan t" (or "for gas-works," as the case may be), or, 
"against electric light plant" (or "against gas-works"). 

PROCEEDINGS TO CONDEMN PROPERTY. 

647. A s s e s s m e n t . 476. When it shall be deemed necessary by any such 
corporation to enter upon or take private property for any of the above uses, an 
application in writing shall be made to the circuit [districtJ court, which applica
tion shall describe, as correctly as may be, the property to be taken, the object 

Eroposed, and the owners oi the property, and of each lot or parcel thereof 
nown, and not>ce of the filing thereof shall be given as is required to com

mence a civil action in said court. After such notice shall have been given, 
the court shall proceed to determine the compensation to be paid for the tak
ing of the propertj", and for that purpose shall impanel a jury, and the mode 
oi procedure therein shall be the same, so far as applicable, as in an action by 
ordmar}' proceedings. The assessment shall be made so that the amount pay
able to each owner may be ascertained either by allotting it to each owner by 
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name or on each lot or parcel of land, and the inquiry and assessment shall in 
other respects be made by the jurors under such instructions as shall be given 
by the court. The jurors shall be sworn to make the whole inquiry and assess
ment, but may be allowed to return a verdict as to part and be discharged as 
to tho rest, in the discretion of the court, and in case they shall be discharged 
from rendering a verdict in whole or in part, another jury may be impaneled 
at the earliest convenient time, which shall make the whole inquiry and assess
ment, or tho part not made, as the case may be. [B,., § 1065; 13 G. A., ch. 80.] 

The purposes here enumerated are the only pany under a lease which may be perpetual 
ones tor which the city has power to take pn- at the election of such lessee, has such an m-
vate property. I t does not have the power of terest rn the property owned by the lessor tha t 
eminent domain except as expressly gran ted : it should be a party to proceedings under this 
Field v. Des Moines, 39-575, 585. section to condemn such property: Storm 

A railroad company, lessee of another com- Lake v. Iowa Falls & S. C. R. Co., 62-218. 

6 4 8 . P a y m e n t ; p o s s e s s i o n ; cos t s . 477. When the amount of compen
sation due to any of the owners of the property to be taken shall be ascer
tained, the court shall make such order as to its payment or deposit as may be 
deemed just and proper, and may require adverse claimants to any part of 
the money or property to interplead, so as to fully settle their rights and in
terests, and may direct the time and manner in which possession of the prop
erty shall be taken or delivered, and may, if" necessary, enforce an order 
giving possession. But none oi the property shall be actually taken or occu
pied until the compensation thus ascertained shall have been paid, or secured 
to be paid. The costs occasioned by the inquiry and assessment shall be paid 
by the corporation, and as to the other costs which may arise, they shall be 
charged or faxed as the court, in its discretion, may direct; no delay in mak
ing an assessment of compensation, or m taking possession, shall be occasioned 
by any doubt which may arise as to the ownership of the property, or any 
part thereof, or as to the interest of the respective owners; but m such cases 
the court shall require the deposit of the money allowed as compensation for 
the whole of the property, or the part in dispute; and in all cases as soon as the 
corporation shall have paid the compensation assessed, or secured its pay
ment by a deposit of money under the order of the court, possession of the 
property may be taken and the public work or improvement progress. [Ii., 
| it/66.] 

SPECIAL ASSESSMENTS. 

6 4 0 . H o w e n f o r c e d . 478. Each municipal corporation may, by a general 
ordinance, prescribe the mode in which the charge on the respective owners 
of lots or lands, and on the lots or lands, shall be assessed and determined for 
the purposes authorized by this chapter; such charge, when assessed, shall be 
payable by the owner or owners at the time ot the assessment personally, and 
shall also be a lien upon the respective lots or parcels ot land from the time 
of the assessment. Such charge may be collected and such lien enforced by 
a proceeding m law or m equity, either in the name of sucn corporation, or of 
any person to whom it shall have directed payment to be made. In any such 
proceedings, where pleadings are required, it shall be sufficient to declare gen
erally for work and labor done, and materials furnished on the particular 
street, alley or highway. Proceedings may be instituted against all ttie own
ers or any of them, to enforce the lien against ail the lots or land, or each lot 
or parcel, or any number of them embraced m any one assessment, but the 
judgment or decree shall be rendered separately for the amount properly 
chargeable to each. Any proceedings may be severed, in the discretion of 
the court, lor the pmpose of trial, review, or appeal, [ii., § 1068; 12 G. A., 
cm 111; 14 G. A., ch. 45, <$ 6.] 

[As to special assessments for street improvements in cities of the first class, see §§ 824-837.] 
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This section makes the charges a lien upon 
abutt ing property, and it is not necessary tha t 
the ordinance shall so provide: Kendig v. 
Knight, 60-29. 

This section, in so far as it authorizes the 
rendering of a personal judgment against the 
property owner, held not unconsti tut ional: 
Burlington v. Quick, 47-222, 226; and it seems 
tha t an action by the city can only be brought 
after it has paid its contractors: Ibid., 229. 

Under provisions of a special charter mak
ing costs of special improvements a lien upon 
abutt ing property, held, tha t the property 
owner was not individually liable for the t a x 
for improvements assessed against his lot : 
Buell v. Ball, 20-282. 

As to whether he could be constitutionally 
made individually liable for such taxes, quaere: 
Ibid. 

In a proceeding to recover the costs of con
structing sidewalks, under a city ordinance, 
held error to render personal judgment against 
parties not personally notified to make the im
provements as required by ordinance, or wdto 
did not acquire ownership of the property un
til after the improvements were made: Des 
Moines v. Casady, 21-570. 

C o u n t e r - c l a i m : In an action by a city to 
recover from a property owner a special t a x 
for improvement in streets, defendant cannot 
set up a counter-c'_um against the city for 

If an improvement is such as the city is 
authorized to make, according to the t rue in
tent of the law, ail errors and irregularities 
«hould be discarded and a recovery permitted 
»or the proper proportion of the value of ttie 
work from the abut t ing property owner : 
Burlington v. Quick, 47-222, 228. 

The iact that the cost of the improvement is 
not assessed on the owner of the property in 
the manner provided by ordinance is an in
formality which should be disregarded where 
it appears that after the improvement was 
made the cost was ascertained and the prop-

damages to his property by reason of t h e n e g 
ligent performance of the work. S u c h a 
counter-claim, if established, would be p a y 
able out of the geneial fund of the c i ty , a n d 
shoulcl not be allowed to be deducted f rom t h e 
special fund raised for the improvement : Bur
lington v. Palmer, 67-681. 

W h e r e a property owner brought ac t ion t o 
restrain the sale of his property for t h e p a y 
men t of a special tax , held, tha t the city m i g h t , 
by w a y of counter-claim, ask j u d g m e n t fo r 
the amoun t of the tax, and was ent i t led t o 
such relief: Kendig v. Knight, 60-29. 

R e c o v e r y of i l l e g a l t a x : Under a n o r d i 
nance of a city under special charter , s u b s t a n 
tially the same in its provisions as the s t a t u t e , 
wi th reference to county taxes illegally p a i d , 
held, t ha t an illegal tax paid under p r o t e s t 
might be recovered back: Tailant v. Burling
ton, 39-543. 

Under such ordinance, held, t ha t a p e r s o n 
who had paid an illegal special a s ses smen t 
might recover the same in an act ion: Robinson, 
v. Burlington, 50-240. 

Tho discretion to be exercised by the c o u r t 
in regard to severing proceedings, as he r e in 
provided, will not be reviewed upon appea l , 
except in case of manifest abuse resu l t ing i n 
substantial pre judice : Des Moines v. Stephen
son, 19-507. 

er ty owner notified of the amount due, a n d 
an opportunity was given him to pay it . 
Under such circumstances the formal assess
ment made against the property owner is no t 
an essential requisite to a recovery: Chariton 
v. Holliday, 60-391. 

The irregulari ty or defect which under thia 
section can be disregarded must be a mere er ror 
or omisbion to do something which in no m a n 
ner alfects the jurisdiction of the city. Unless 
jurisdict ion has been acquired, the proceed
ings ol the city will be void: Ibid. 

Want of notice of the assessment and levy 

6 5 0 . C h a r g e e n f o r c e d . 479. In any such proceeding, where the cour t 
trying the same shall be satisfied that the work has been done, or materials 
furnished, which, according to the true intent of the act, would be properly 
chargeable upon the lot or land through or by which the street, alley or high
way improved, repaired, or lighted, may pass, a recovery shall be permitted, or 
a charge enforced, to the extent of the proper proportion of the value of t h e 
work or materials which would be chargeable on such lot or land, notwith
standing any informality, irregularity, or defect in any such municipal corpo
ration or any of its officers. But in such case the court may adjudge as to 
costs as may be deemed proper, and in cases where an assessment shall have 
been regularly made, and payment shall have been neglected or refused at t h e 
time when the same was required, any municipal corporation may be enti t led 
to demand and recover, in addition to the amount assessed and interest 
thereon at ten per cent, from the time of the assessment, five per cent, to de
fray the expenses of collection, which shall be included in any judgment or 
decree which may be rendered. The provisions and powers conferred in this 
chapter from section four hundred and sixty-five to section four hundred and 
seventy-mne, inclusive [§§ 624-650], shall apply to cities acting under special 
charters. [Ii., § 1069; 12 G. A., ch. 111.] 

[As to proceedings by cities of the first cfass and cities under special charter' to cure i r regu
larities, etc., in special assessments, see £ 834; and as to method of collecting special assess
ments in cities of first class, see gg 870, 871.] 
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are formal irregularities which will not defeat taken into consideration, does not render the 
recovery for the cost of the sewer in an action t a x illegal: Kendig v. Knight, 60-29. 
authorized by this section. This right of re- Additional powers may be granted by gen-
covery depends upon doing the work in the eral statute to cities existing under special 
manner and for the purposes authorized by charter, as is here done : Lytle v. May, 49-
law and may be adopted at any t ime : Dittoe 224. 
v. Davenport, 36 N. W. Rep., 895. This section, in so far as it is to appy to cities 

The fact that an improvement is made on acting tinder special charter, differs from the 
two streets in pursuance of two different corresponding one in the Revision, and should 
resolutions, but tha t in making the assessment not be construed as retroact ive: Starr v. Bur-
the entire improvement on both streets is lington, 45-87, 90, 

FILLING OK, DRAINING LOTS. 

6 5 1 . P r o c e e d i n g s . 480. Municipal corporations shall have power to 
cause any lot of land within their limits on which water at any time becomes 
stagnant, to be tilled up or drained in such manner as may be directed by a 
resolution of the council or trustees; and such owner or his agent, shall, after 
service of a copy of such resolution, or after a publication of the same in some 
newspaper of general circulation in such corporation for two consecutive 
weeks, comply with the directions of such resolution within the time therein 
specified; and in case of a failure or refusal to do so, it may be done at the 
expense of said corporation; and the amount of money so expended shall be a 
debt due to said corporation from the owner of said lot, and shall, moreover, 
from the time of the adoption of such resolution, be a lien on such lot or lots. 
[TL, § 1070; 12 G. A., ch. 111.] 

[For similar provisions as to cities under special charter, see § 926. j 

The city has no authority to order such lots The word " l o t " means any portion, piece 
to be filled to grade where it appears that a or division of land: Buell v. Ball, 20-282. 
much less amount of filling would prevent Service by publication is sufficient under 
s tagnant water standing thereon: Bush v. this section. Personal service is not neces-
Dnbuque, 69-233. sa ry : Independence v. Purdy, 46-202. 

CERTIFYING SPECIAL ASSESSMENTS EOK COLLECTION. 

6 5 2 . T o a u d i t o r . 481. Any municipal corporation may, in addition to 
the means provided by the three preceding sections, if, by ordinance, it so 
elects, cause any or all delinquent charges, assessments, and taxes made or 
levied under and by virtue of, and for the purpose specified in said section or 
referred to" therein, to be certified to the county auditor of the county, and be 
collected and paid over by the treasurer of the county in the same manner as 
taxes are authorized to be bv this chapter. [12 G. A., ch. 111; 13 G. A., 
ch. 14.] 

While special assessments may be thus cer- to collect taxes by certifying them to the 
titled and collected they are not subject to county treasurer, was held not to take away 
tho penalties provided for non-payment of the r ight previously existing to provide for 
other taxes, but only to those provided by the collection of such tax by action in the 
g 65ft: An ken y v. Henningsen, 54-29. * cour t s : City of Dubuque v. Harrison, 34-163. 

At ter an entry of the municipal taxes upon The levy and collection of special taxes 
tire county books, sales are to be made there- upon partrcular property by a municipal cor-
for as though they were a part of the county poration must follow the law authorizing 
taxes : Morrison v. Hershire, 32-271. them with the same degree of strictness as in 

For mere irregularities in the levy and ap- other cases of taxation. Where an ordinance 
port ionment of taxes, injunction against their requires publication before such tax is due 
collection cannot be maintained against a c i ty : and payable, the tax cannot become due and 
Ibid. payable unti l this requirement is complied 

A statute similar to this section, giving to w i t h : Dubuque v. Wooton, 28-571. 
cities organized under special charter power 

EELATING TO PAKKS. 

6 5 3 . P a r k c o m m i s s i o n e r s . 20 G. A., ch. 151, § 1. Cities acting under 
special charters and cities and incorporated towns may provide by ordinance 
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for the election of three park commissioners and the terms thereof shall be 
three, four and five years, respectively, and their successors shall be elected 
for the full term of five years, and such park commissioners shall reside in 
such city or town. 

6 5 4 . P o w e r s of. 20 G. A., ch. 151, § 2. Said park commissioners shall 
have exclusive control of such parks and shall manage, improve, and supervise 
the same. 

6 5 5 . T a x e s fo r p a r k s . 20 G. A., ch. 151, § 3. The councils of such cities 
and incorporated towns, may by resolution submit to the qualified electors of 
such city or town, at a regular or special election, the question whether there 
shall be levied upon the assessed property thereof a tax not exceeding two 
mills on the dollar, for the purpose of purchasing real estate for parks and 
the improvement of parks, or for either or both of said purposes. 

6 5 6 . L e v y a n d co l l ec t ion . 20 G. A., ch. 151, § 4. Said councils shall, 
in the resolution ordering such election, specify the rate of taxation proposed 
and the number of years the same shall be levied, and if a majority of the 
votes cast at such election shall be in favor of such taxation, said council shall 
levy the tax so authorized, which shall be collected and paid over to the treas
urer of such city as other taxes thereof are collected, which shall be known 
as " Park Fund," and shall be paid on the order of the commissioners and to 
be expended for the purposes herein provided and for no other purpose what
ever. 

6 5 7 . D i s b u r s e m e n t ; a c c o u n t . 20 G. A., ch. 151, § 5 . Said commis
sioners may use said fund for improving such parks, or for purchasing addi
tional grounds or laying out and improving avenues thereto, and do all things 
necessary to preserve such parks, and they may appoint one or more park 
policemen, and pay such police force out of said fund; said commissioners 
shall keep a full account of their disbursements, and all orders drawn on said 
fund shall be signed by at least two of said commissioners. 

6 5 8 . B o n d s . 20 G. A., ch. 151, § 6. Said commissioners shall each give 
a bond to the use of such city in the penal sum of five thousand dollars, be
fore they shall be permitted to enter upon such duty, which bonds shall be 
approved by the auditor, recorder or clerk, of such city or town, and by him 
retained in his office. 

6 5 9 . P e n a l t y . 20 G. A., ch. 151, § 7. I t shall be deemed a misdemeanor 
for any person to cut, break or deface any tree or shrub growing in any such 
park or parks, or avenues thereto, except by authority of such commissioners. 

OEDINANCES, F I N E S AND SUITS. 

6 6 0 . F o r w h a t p u r p o s e s ; p e n a l t y . 482. Municipal corporations shall 
have power to make and publish, from time to time, ordinances, not inconsist
ent with the laws of the state, for carrying into effect or discharging the pow
ers and duties conferred by this chapter, and such as shall seem necessary and 
proper to provide for the safety, preserve the health, promote the prosperity, 
improve the morals, order, comfort, and convenience of such corporation and 
the inhabitants thereof, and to enforce obedience to such ordinances by fine 
not exceeding one hundred dollars, or by imprisonment not exceeding th i r ty 
days. [IL, §§ 1071, 1072, 1073.] 

The right to enforce a city ordinance is lim- A fine cannot be enforced by forfeiture with-
ite'l to a pecuniary penalty unless there is out trial and adjudication: Ibid. 
some express act giving power to inflict other The fact that the present statutes do not au-
punishment: Burlington v. Kellar, 18-59. thorize forfeitures as a method of enforcing an 

A town cannot pass an ordinance creating a ordinance does not prevent the city from pro-
forfeiture unless clear and distinct authority viding that a license shall be forfeited on cer-
be given therefor: Gosselink v. Campbell, tain conditions, and enforcing such forfeiture: 
4-296. Plurber v. Baugh, 43-514. 
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A city may, for violation of the ordinance 
under which a license is granted, declare the 
same forfeited: Ottwmiea v. Schaub, 52-515. 

A city has no authori ty to pass an ordinance 
creating a forfeiture of goods and chattels as a 
penalty for violation of an ordinance, unless 
t h a t power is expressly conferred: Heuke v. 
McCord, 55-378. 

No authori ty being expressly conferred by 
s ta tute to punish, by forfeiture, the keeping 
ot intoxicating liquors for sale, held, tha t an 
ordinance to that effect was invalid : Ibid. 

An action to recover a fine imposed by 
ordinance may properly be brought in the 
n a m e of the town: Centerville v. Miller, 5 1 -
712. 

Proceedings to punish for violation of an or
dinance constitute a criminal prosecution: 
Jaquith v. Royce, 42-406; State v. Vail, 57-
103; Creston v'.Nye 74-369. 

The regularity of the incorporation of a city 
or town, existing de facto, cannot be inquired 
into collaterally in an action brought for the 
violation of an ordinance: Deaorah v. Gillis, 
10-234. 

A municipal corporation cannot be enjoined 
from passing an act because, if passed, it would 
be unconstitutional, or void: Des Moines 67a« 
Co. v. Des Moines, 44-505. 

Under the authori ty here given, the city 
may provide for the punishment of intoxica
t ion: Bloonifield v. Trimble, 54-399. 

But the city cannot, under this authority, 
fix fire limits and prevent the erection of 
wooden buildings therein. Such power can 
only be exercised as authorized by § 616: Des 
Moines v. Gilchrist, 67-210. 

As to whether judicial notice can be taken 
of the ordinances of a city, see notes to § 662. 

As to publication, see § 672. 

6 6 1 . P u b l i s h e d o r d i n a n c e s . 19 G. A., ch. 128, § 1. Where any city 
or town, organized under the general incorporation laws of the state, shall 
cause, or have heretofore caused its ordinances to be published in book or 
pamphlet form, such book or pamphlet shall be received as evidence of the 
passage and legal publication of such ordinances, as of the dates mentioned or 
provided for therein, in all courts and places without further proof. 

6 6 2 . P i n e s recovered . 483. Fines may, in all cases, and in addition to 
any other mode provided, be recovered by suit or action before a justice of the 
peace or other court of competent jurisdiction, m the name of the proper mu
nicipal corporation, and for its use. And in any such suit or action where 
pleading is necessary, it shall be sufficient to declare generally for the amount 
claimed to bo due in respect to the violation of the ordinance, referring to its 
titio and the date of its adoption or passage, and showing as near as may be 
the facts of the alleged violation. [11., § 1074.] 

This section has no reierence to criminal 
prosecutions, and appbes solely to civil actions 
for the recovery ol a line or forfeiture: Good
rich v. Brown, 30-291. 

The mayor ot a city is required to take judi
cial notn e of city ordinances in a prosecu
tion for their violation, without their being 
pleaded: Conboy v. Iowa City, 2-90; State u. 
Leiber. 11-407; Laporlc City v. Goodfeiloiv, 
47-572 : and see § 811. 

A court cannot take judicial notice of the 
ordinances of a ci ty: Garvin v. Wells, 8-286; 
Goodrich v. Brown, 30-21*1; Wolf v. Keokuk, 
48-129. 

Courts will take judicial notice of the char
ter or laws under which a city is incorporated, 
and it is not therefore necessary, in an action 

for negligence in regard to it s streets, to allege 
and prove the power possessed by the city 
over its streets under the laws of the c i ty: 
Slier v. Oskaloota, 41-353. 

As the s tatute require» the court to take ju
dicial notice of the i ac to i the incorporation of 
incorporated towns, it will take judicial notice 
of the acts by which a town becomes incor
porated so far as they are made to appear upon 
public records provided by law for such pur
pose ; and as the petition for the incorporation 
must describe the territory of the town accom
panied by a plat and be presented to the cir
cuit court ot the proper county, the court will 
lake judicial notice in what county the incor
porated town is s i tuated: State V. Reader, 60-
527. 

6 6 3 . C o m m i t m e n t . 484. Whenever a fine and costs imposed for the 
violation of any ordinance are not pa'd, the person convicted may, by the 
officer having jurisdiction of the case, bo committed until the fine and costs 
are paid, not to exceed thirty days. [13 G. A., ch. bl, § 2.] 

6 6 4 . U s e of c o u n t y j a i l s . 485. Any city or town shall have the right 
to use the jail of the county for the confinement of such persons as may be 
liable to imprisonment under the ordinances of such city or town, but it shall 
be liable to tho county for the cost of keeping such prisoners. [Same, § 1.] 

665. Limitation of suits and prosecutions. 4SG. All suits for the 
recovery of any fine, and prosecutions for the commission of any offense made 
punishable a,s herein provided, shall be barred in one year after the commis-
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sion of the offense for which the fine is sought to be recovered, or the prose
cution is commenced. [R., § 1075.] 

666. Trial "by j u r y . 18 G. A., ch. 77, § 1. On an information for a vio
lation of an ordinance of an incorporated town or city of the second class, the 
defendant shall not be entitled to a trial by jury; but shall be tried by the 
court without a jury except on appeal. All acts or parts of acts inconsistent 
with this are hereby repealed. 

This provision is not applicable to cities in court, in such cases, there is a right to trial by 
which tiiere is a superior court. As appeals are jury: Creston v. Nye, 74-369. 
taken directly from such couit to the supreme 

667. L a b o r o n h i g h w a y s . 487; 19 G. A.,ch. 32. Ail municipal corpora
tions are hereby empowered to provide that all able-bodied male residents of 
the corporation between the ages of twenty-one and forty-five years shall, 
between the first day of April and the first day of September each year, 
either by themselves or satisfactory substitute, perform two days' labor upon 
the streets, alleys, or highways within such corporation, at such times and 
places as the proper officer may direct, and upon three days' notice in wr i t ing 
given. They may further provide that, for each day's failure to a t tend and 
perform the labor as required at the time and place specified, the delinquent 
shall forfeit and pay to the corporation anv sum not exceeding three dollars 
for each day's delinquency, and in case of failure to pay such forfeit within 
ten days the supervisor of highways or street commissioner of said corporation 
shall recover the same by action in the name of the supervisor of the high
ways or street commissioner of said corporation; and no property or wages 
belonging to said person shall be exempt to the defendant on execution; said 
judgment to be obtained before the mayor of said corporation, or any justice 
of the peace in the proper township, which money when collected shall be ex
pended upon the streets of the corporation; and that all such sums remaining 
unpaid on the first day of September in each year may be treated and collected 
as taxes on property, and the same shall be a lien on all the real property of 
the delinquent that may be listed for taxation, and assessed and owned by him 
on the first day of November of the same year. 

668. Highways outside corporate l imits; appropriations for. 488; 
18 G. A., ch. 52. Any city or incorporated town may aid in the construction 
and repair of any highway leading thereto, by appropriating therefor a por
tion of the highway tax belonging to said city or incorporated town, not ex
ceeding liC-y per cent, thereof, annually, as hereinafter provided. When a 
petition shall be presented to the council or trustees, signed by one-third of 
the resident tax payers of said city or town, asking that the question of aiding 
in the construction or repair of any highway leading thereto be submitted to 
the voters thereof, the council or trustees, immediately, shall give notice of a 
special election by posting notice in five public places in said town, at least 
ten days before said election, which notice shall specify the time and place of 
holding said election, the particular highway proposed to be aided, the pro
portion ol the highway tax then levied and not expended, or next thereafter 
to be levied, to be appropriated; at which election the question of '• appropri
ation " or " no appropriation" shall be submitted, and if a majority of votes 
polled be for appropriation, then the councii or trustees may aid in the con
struction ami repair of said highway to the extent of said appropriation, m the 
same manner as they otherwise would if said highway was within the cor
porate limits of said city or town; but no part of such highway tax shall be 
expended more than two miles from the limits of such city or town. Provided, 
that in incorporated towns, and cities of the second class, whether organized 
under a special charter or under the general incorporation law, with a popula
tion under ten thousand inhabitants, whenever one-third of the resident tax 
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payers of such incorporated town or city shall petition the trustees or council 
of such incorporated town or city, asking that a portion of the highway tax 
of such incorporated town or city may be used to aid in the construction or 
repair of highways outside and within three miles of the limits of such incor
porated town or city, such trustees or council may, upon the presentation of 
such petition, order a part of the highway tax of such incorporated town or 
city, not exceeding twenty-five per cent, thereof, to be used and expended to 
aid in the construction or repair of highways outside and within three miles 
of the limits of such incorporated town or city. [14 G. A., chs. 13, 98. | 

6 6 9 . A d o p t i o n of o r d i n a n c e s . 489; 18 G. A., ch. 146, § 2. All ordi
nances and resolutions, or orders for the appropriation or payment of money, 
shall require for their passage or adoption the concurrence of a majority of 
all the trustees of any municipal corporation; ordinances of a general or per
manent nature shall be fully and distinctly read on three different days, unless 
three-fourths of the council shall dispense with the rule; no ordinance shall 
contain more than one subject, which shall be clearly expressed in its title, 
and no ordinance or section thereof shall be revised or amended unless the 
new ordinance contain the entire ordinance or section reviewed or amended, 
and the ordinance or section so amended shall be repealed. Provided, that 
in incorporated towns, ordinances and resolutions, or orders for the appropri
ation or payment of money, shall require for their passage or adoption a con
currence of four trustees, or of three trustees and the mayor. [K., § 1122; 
14 G. A., ch. I l l , § 5.1 

[Signature of mayor to ordinances of city is required by § 710.] 

A d o p t i o n : Under the provision requiring 
an ordinance to be read on three different days 
before its passage, it is not meant that the 
ordinance must be read at three general meet
ings. Where it appeared tha t an ordinance 
was read on three different days, held, tha t 
this was sufficient, although the last two of 
the meetings at which it was read were spe
cial meetings held by adjournment : Cutcomp 
v. Utt. 60-156. 

I t is rrot necessary that the three readings be 
before the same body. If one or more of them 
take place before the change of the council by 
reason of an election, aud another afterward, 
t ha t is sufficient. The councrl is deemed a 
continuing body: McGraw v. Whitson, 69-
348. 

I t is not intended that all unfinished busi
ness pending before the courrcil shall be 
dropped at each change of membership by 
reason of new members taking therr seats: 
Ibid. 

Where by less than the three-fourths vote 
required by the statutory provision above re-
fenod to the requirement of reading on three 
different days was dispensed with and the or
dinance declared passed on the day of the first 
reading, held, that such ordinance was void: 
Horner v. Rowley, 51-610. 

I t is not necessary that the yeas and nays on 
a vote to suspend the rule requiring reading 
on three different days be recorded; and 
where a sufficient number of members to sus
pend the rule appear to have been present, 
and such motion is declared adopted, it will be 
presumed that a sufficient majority voted 
therefor: State v. Vail. 53-550. 

The record reciting the suspension of a rule 
requiring three readings on separate days can
not be impeached, m a prosecution under an 
ordinance thus passed, by oral evidence show

ing tha t such suspension was not carried by 
the requisrte major i ty: JEldora v. Burlingame, 
62-32. 

The provisions requiring three readings ap
ply only to ordinances and not to resolutions: 
Slrohm v. Iowa City, 47-42. 

The words " f o r the appropriation or pay
ment of money " limit " resolutions " as well as 
" orders," and other resolutions than those, 
" for the appropriation or payment of money " 
(for instance, to change the boundaries of a city 
or town), do not require the concurrence of a 
majori ty of all the t rustees: Ibid. 

Where it appeared from the journal of the 
proceedings ot the council that a certain reso
lution was adopted, the nature ol which was 
such that under the s tatute a three-fourths 
vote was necessary to pass it, held, that it 
would be presumed that a sufficient number 
voted for it, as required by l a w : Brewster v. 
Davenport, 51-427. 

Under the rule of the council of a city, pro
viding tiiat a member directly interested in 
any question could not vote thereon, held, tha t 
in a particular case a certain member was in
terested otherwise than as the general public 
in the making of an improvement, and that < 
an ordinance m respect thereto, which only 
received a sufficient number of votes for its 
passage by counting the vote of such member, 
was not valid: Buffington Wheel Co. v. Burn-
ham, 60-493. 

The act of the mayor as presiding officer of 
the council, in announcing the vote of the 
councii, is ministerial and not judicial. He 
cannot by an erroneous and arbitrary an
nouncement qualify or render invalid the ac
tion of the council: Chariton v. Holliday, 
60-391. 

Bo wdiero the mayor erroneously announced 
that a resolution was not adopted for a reason 
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that it did not receive a three-fourths vote, 
when a majority vote was all that was neces
sary to its adoption, held, that the resolution 
was legally adopted: Ibid. 

Containing more t h a n one subject: An 
ordinance defining and prescribing the punish
ment for certain offenses, and in which many 
such offenses are included, does not contain 
•'more than one subject:" State v. Wells, 
46-662. 

The provision that an ordinance shall contain 
but one subject is a limitation on the power 
of the council to enact ordinances. It is man
datory, and an ordinance passed in violation 
of it is inoperative because of want of power 
in the council to enact it: Dempsey v. Burling
ton, 66-687. 

But this provision does not forbid the enact
ment in a single ordinance of all the legisla
tion which may be necessary to the accom
plishment of a single object. Therefore, held, 
that an ordinance providing for the vacation 
of an alley and granting the ground covered 
by the vacated alley to a private person, was 
not void as containing more than one subject: 
Ibid. 

Subject expressed, in t i t l e : Where the 
title of an ordinance absolutely prohibiting the 
sale of vinous and malt liquors was " Regulat
ing the use and sale of intoxicating liquors," 
held, that the subject of the ordinance was 
not clearly expressed in the title and that the 
ordinance was therefore void: Cantril v, 
Sainer. 59-26. 

Amendmen t : Under the statutory provis
ion requiring that an ordinance or section 
thereof shall not be revised or amended unless 
the new ordinance contains the entire ordi
nance or section revised or amended, held, that 
where but one section of an ordinance is 
amended that section alone need be contained 
entire in the amendment: Decorah v. Dun-
stau, 38-96. 

Where a city, by ordinance, granted to a 
street railway the right to lay a single or 
double track over its streets, in pursuance of 
which a single track was laid, and afterwards 
the city, before the laying of a double track, 
amended the ordinance so as to prohibit the 
laying of such double track, held, that the 
amendment was a change in the terms of the 
contract entered into by the original ordi
nance, and was therefore void: Burlington v. 
Burlington Street R. Co., 49-144. 

Repeal : An ordinance making provisions 
repugnant to a former one will operate to re
peal it, though the former one be not con

tained in the latter: Des Moines v. Hillis, 55-
648. 

It seems that where it is required that a res
olution for a particular purpose must be passed 
by a vote greater than a majority vote, a re
peal thereof is sufficient if concurred in by a 
majority vote: Chariton v. Holliday, 60-391. 

Record of adop t ion : A paper purporting 
to be a resolution passed by a city council 
levying a tax. marked on the back " adopted,'" 
such indorsement being in the handwriting of 
a person who was at the time city recorder, is 
not competent evidence of the action of the 
council. It is not such a record as the law re
quires : Hintrager v. Kiene, 62-605. 

It is competent for the city, when not incon
sistent with the restrictions of its charter, to 
prescribe by ordinance the steps to be taken in 
order to acquire jurisdiction over particular 
subjects. If these steps are not taken, and 
the requirements of the ordinarrce are manda
tory, the act of the city in attempting to exer
cise its authority will be void: Dubuque v. 
Wooton, 28-571; Starr v. Burlington, 45-87. 

Therefore, where an ordinance providing 
for improvement of streets required that such 
improvement should be ordered by resolution 
describing the streets and the improvement, 
and that notice be given by publication, held, 
that both these requirements were mandatory, 
and the record failing to show the passage of 
the resolution or its publication, the city ac
quired no jurisdiction of the subject-matter, 
and the sale of adjoining property for the 
making of such improvements was void: 
Starr v. Burlington, 45-87. 

Resolut ions for t h e m a k i n g of im
p rovemen t s : Where an ordinance provided 
the kind, character and width of sidewalks, 
and the resolution directed the construction of 
a particular sidewalk in accordance with such 
ordinance, held, that this was a sufficient des
ignation of the material, etc., of which the 
sidewalk was to be constructed: Chariton v. 
Holliday, 60-391. 

Where a committee was appointed by the 
councii to report on the propriety of establish
ing a certain sidewalk, but only one of the 
committee reported and the work was ordered, 
held, that in such matters the councilmen 
might act upon personal knowledge or other
wise, and the action was not invalid: Brewster 
v. Davenport. 51-427. 

Void o rd inance : The fact that a provision 
in an ordinance is void does not necessarily 
give a tax payer the right to an injunction 
against the exercise of power thereunder: 
Dodge v. Council Bluffs, 57-560. 

6 7 0 . E l i g i b i l i t y t o office; i n t e r e s t i n c o n t r a c t . 490. No trustee or 
member of any council shall, during tho time for which he has been elected, 
or for one year thereafter, be appointed to any municipal office which shall be 
created, or' the emoluments oi which shall be increased during the term for 
which he shall have been elected, except in the cases provided in this chapter; 
nor shall any such trustee be interested, directly or indirectly, in the profits 
of any contract or job for work, or services to be performed for the corpora
tion. " [ l i , § 1122.] 

6 7 1 . S a l a r y n o t t o be c h a n g e d . 491. The emoluments of no officer 
whose election or appointment is required by this chapter, shall be increased 
or diminished during the term for which he shall have been elected or ap-
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pointed; nor shall any change of compensation affect any officer whose office 
shall be created under the authority of this chapter during his existing term, 
unless the office bo abolished; and no person who shall have resigned or va
cated any office shall be eligible to the same during the time for which he was 
elected or appointed, when during the same time tne emoluments had been 
increased. [R., § 1122.] 

The term of office, as here contemplated, the method of compensation of police judges, 
commences wi th the election and not with marshals, etc., from fees to a fixed salary, 
the qualification of the officer: Cox v. Bur- which shall change the compensation of such 
lington. 43-612. officers during the term of office for which 

An ordinance cannot be passed under § 813, they were elected: Bryan v. Des Moines, 51-
which allows cities of the first class to change 590. 

672. O r d i n a n c e s r e c o r d e d a n d p u b l i s h e d . 492. All ordinances shall, 
as soon as may be after their passage, be recorded in a book kept for that 
purpose and be authenticated by the signature of the presiding officer of the 
council and the clerk, and all by-laws of a general or permanent nature, and 
those imposing any fine, penalty, or forfeiture, shall be published in some 
newspaper of general circulation in the municipal corporation, and it shall be 
deemed a sufficient defense to any suit or prosecution for such fine, penalty, 
or forfeiture, to show that no such publication was made; provided, however, 
that if no such newspaper is published within the limits of the corporation, 
then and in that case, such by-laws may be published by posting up three 
copies thereof in three public places within the limits of the corporation, two 
of which places shall be the postoffice and the mayor's office of such town or 
city; and such by-laws and ordinances shall take effect and be in force at the 
expiration of five davs after they have been published. [R., § 1133; 11 G. A., 
ch. 34, § 1.] 

[The word " o r " in the seventh line, between " s u i t " and "prosecut ion," is " as " in the 
printed Code. As to publication, see also § 660.] 

Where if was required that a resolution for t ime when the action is brought : Dodge v. 
improvement of a street be published, held, Council Bluffs, 57-560. 
t h a t personal service on a party rendered pub- Where it is at tempted to disprove the publi-
lication unnecessary so far as he was con- cation of an ordinance by way of a defense in 
c e m e d : Ibid.; Chariton v. IlClliday, 60-391. a criminal prosecution thereunder, oral evi-

VVhere by ordinance a resolution for the clence is admissible to establish the fact of 
making of improvements and assessing the publication: Eldora v. Burliugame, 62-32. 
expense thereof on abutt ing property is re- The city council has no authority to direct 
quired to be published, a failure to make such the publication of their proceedings, aside 
publication will render the resolution void: from the ordinances enacted by them, and 
Dubuque v. Woolon, 28-571; Starr v. Burling- bind the city therefor: Stidger v. Red Oak, 
ton, 45-87. 64-465. 

Action to enjoin the enforcement and carry- Where the ordinance of a municipal corpo-
mg out oi' an ordinance cannot be maintained ration is introduced in evidence, it is to be con-
o i the ground that it has not been properly sidered at least prima facie valid and in force 
published as required by tire charter-, where without proot of publication: State v. King, 
such publication might be completed al ter the 37-462. 

6 7 3 . Y e a s a n d n a y s . 493; 18 G. A., ch. 146, § 3. On the passage or 
adoption of every by-law or ordinance, and every resolution or order to enter 
into a contract by any council of any municipal corporation, the yeas and nays 
shall be called and recorded; and to pass or adopt any by-law, ordinance, or 
any such resolution or order, a concurrence of a majority of the whole num
ber of members elected to the council shall be required; all appointments of 
officers by any councii shall be made viva voce, and the concurrence of a like 
majority shall be required and tiie names of those, and for whom they voted, 
on the vote resulting m an appointment, shall be recorded. No money shall 
be appropriated by the councii except by ordinance. Provided, that in incor
porated towns, by-laws, ordinances, resolutions, or orders to enter into any 
contract, shall require for their passage or adoption a concurrence of four 
trustees, or of three trustees and the mayor. [R., § 1134.] 

Y e a s a n d n a y s : The requirement tha t the the passage of an ordinance is mandatory, and 
yeas and nays be called and recorded upon unless the record affirmatively shows such 
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fact the ordinance will be invalid: Olin v. require the occurrence of a majori ty of those 
Meyers, 55-209. present : Strohm v. Iowa City, 47-42. 

M a j o r i t y v o t e : Upon the passage of an C o n t r a c t s : This section defines how t h e 
ordinance the yeas and nays mus t be called order to contract shall be made and evidenced 
and entered of record, and a majority of all when directed by the council, but it is not a 
the members elected to the council must vote l imitation on the power of the city to contract 
in favor ol the ordinance before it can be re- otherwise. Municipal corporations may , 
garded as passed; but a resolution, unless it is th rough their authorized agents, contract in 
proposed thereby to enter into a contract, parol the same as individuals : Indianola v. 
m a y b e lawfully passed by a majority of the Jones, 29-282; Duncombe v. Fort Dodge, 38-
members present: Laughlin v. Washington, 281. 
63-652. E l e c t i o n of o f f ice rs : The method of ap-

Resolutions for the appropriation of money pointing officers here provided mus t be fol-
are required to be passed by a majority vote lowed in filling vacancies in an elective office 
of all the members, but other resolutions only untler §729 : State v. Dickie, 47-629. 

6 7 4 . V o t e r e q u i r e d . 494. No street or highway shall be opened, 
straightened, or widened, nor shall any other improvement be made which 
will require proceedings to condemn private property without tho concurrence, 
in the ordinance or resolution directing the same, of two-thirds of the whole 
number of tho members elected to the council, and the concurrence of a like 
majority shall be required to direct any improvement or repair of a street or 
highway, the cost of which is io be assessed upon the owners of the property, 
unless two-thirds of the owners to be charged therefor shall petition in writing 
for the same. [R., § 1135.] 

COLLECTION OF TAXES. 

6 7 5 . C e r t i f y i n g t o c o u n t y off icers . 495. The council or trustees, as 
the case may bo, of each municipal corporation is required to cause to be cer
tified to the county auditor, on or before the first Monday of September of 
each year, the percentage or number of mills on the dollar of tax levied for 
ail city purposes by them on the taxable property within said corporation for 
the year then ensuing, as shown by the assessment roll of said city for said 
year, and the said auditor is required to place the same on the tax books of the 
county in the same manner as county taxes are placed thereon, which tax for 
municipal purposes shall be collected by the county treasurer; and in all 
things relating to the collection of the same, and the sale of real or personal 
property, he is authorized and required to proceed according to the provisions 
of the statutes regulating the sale of property for delinquent state and county 
taxes, and in all sales for such, or any delinquent taxes for municipal purposes, 
if there be other delinquent taxes due from the same person, or lien on the 
same property, the sale shall be for all the delinquent taxes; and such sales, 
and all saies made under or by virtue of this section or the provisions of law 
herein referred to, shall be of the same validity, and, in all respects, be deemed 
and treated as though such sales had been made for the delinquent state or 
county taxes exclusively. And in any city or town incorporated under or by 
special charter, which now is. or hereafter may be regulated by or subject to 
the general incorporation laws, all delinquent taxes, except such as were levied 
to pav indebtedness created to take stock or aid in the building of railways, 
remaining unpaid upon the tax books of such city or town, shall be certified at 
the tune, collected and paid over as above directed. And the county treasurer 
shall include said delinquent taxes so certified with the delinquent state and 
county taxes on his books, and collect the same by sale of real or personal 
property in the same manner as is by statute required for delinquent state 
and county taxes; and all sales of property for such delinquent municipal 
taxes shall be as valid, and, in all respects, be deemed and treated as though 
such sales had been made for delinquent state and county taxes. [R., § 1123; 
10 G. A., ch. 25, § 3.] 

[The word " t a x , " in tho ninth line of the section, is erroneously printed " t a x e s " in the 
r u n t e d Code, and so also " o r " in the twenty-first line is printed " a n d . " For similar pro
vision as to cities under special charter, see § 960.] 
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These provisions, as others of the general 
law as to cities and towns, apply only to those 
organized under such general law, and not to 
those having special charters. (Decided under 
Eev., S 1123): Burk v. Jeffries, 20-145. 

In cities acting under special charter in 
which city taxes are made a perpetual lien 
upon real estate, and the city collector is au
thorized to collect the same by sale, a sale 
under § 1353 for state and county taxes does 
not divest the property from the lien of city 
taxes, and the purchaser takes subject there to; 
nor does the sale for city taxes of one year 
divest the property of the lien of city taxes 
for former years : Dennisou v. Keokuk, 45-
266. 

Under this section sales can be made by the 
county treasurer for city taxes as for other 
t axes : Morrison v. Hershire, 32-271. 

Under a previous statute authorizing cities 
to sell real and personal property for delin
quent taxes, and provide needful rules and 
regulations for the proper enforcement of 
their powers as to taxation, held, tha t such 
city might provide a penalty for non-payment 
ol taxes, and for the sale of property for such 
taxes and penalties, and provide further that 
in redeeming from such sale a penalty be paid, 
in addition to the amount for which tiie prop
er ty was sold: Augustine v. Jennings, 42-
198. 

Where a city for many years failed to bring 
forward on its tax books or at tempt to collect 
taxes claimed to be delinquent although the 
same pioperty was regularly assessed for sub
sequent taxes which were paid, held, t ha t it 
would thereby be considered as having aban
doned all claim to such t a x : Bradley v. Hin-
trager, 61-337. 

R e c o v e r y o f t a x b y a c t i o n : The grant 
of power to a municipal corporation to levy 
and collect a tax carries with it all the usual, 
ordinary and necessary means for the exercise 
of the power, and while the city may not have 
the r ight to collect such taxes by a sale of 
property, yet the lien may be enforced by an 
action in equity for that purpose: Mclnerny v. 
Reed, 23-410. 

Action may be maintained to collect city 
taxes, although another remedy is provided by 
law: Davenport v. Chicago, R. I. & P. R. Co., 
38-633; Dubugue v. Illinois Cent. R. Co., 39-
56; Burlington v. Burlington & M. R. R. Co., 
41-134. 

Where the charter of a city authorizes it to 
levy and collect taxes, the city council may, 
by ordinance, provide for the collection of 
such taxes by judicial proceedings in the 
courts, and the fact that by statute subsequent 
to the charter another method of collection is 
provided will not take away the right of re
sorting to legal proceedings: Dubuquev. Har
rison, 34-163. 

The power given to cities to provide by or 
dinance for the collection of taxes is cumula
tive merely, and does not, if adopted, deprive 
the city of other remedies: Sioux City v. In
dependent School Dist., 55-f50. 

An action for the collection of taxes is sub
ject to the same limitation as any action to 
recover a debt : Burlington v. Burlington & 
M. R. R. Co., 41-134. 

In an action to recover taxes, penalties pro
vided b}r law for non-payment thereof may 
also be recovered: Ibid. 

V e s t e d r i g h t : The right of a city to taxes 
already accrued cannot be released by legisla
t ion: Dubuque v. Illinois Cent. R. Co., 39-56. 

6 7 6 . T a x e s l i m i t e d . 496. The amount which may be so certified, as
sessed, and collected, shall not exceed ten mills on the dollar, to defray its 
general and incidental expenses. [R., § 1124.] 

The tax provided in § 4274 may be in addition to the t ax authorized by this and the fol
lowing section: Rice v. Walker, 44-458. 

677. R o a d t a x e s . * 19 G. A., ch. 158, § 1; 22 G. A., ch. 46, § 1. All prop
erty now subject to taxation in any city or town, which by law is not subject 
to taxation for general municipal purposes, shall, nevertheless, be liable to 
taxation for road purposes as may be provided by the council of such city or 
town, but not exceeding the rate of five mills upon the dollar of the assessed 
valuation thereof. And ail personal property necessary for the use and culti
vation of agricultural or horticultural lands shall be liable for such road taxes, 
but shall not be liable for any other city tax. 

The provisions of this section do not author
ize taxation for road purposes of property 
subject to general taxation, in excess of the 
ten-mill limit here fixed: Illinois Cent. R. Co. 
v. Hamilton County, 73-313. 

6 7 8 . S i n k i n g f u n d . 497. For the purpose of creating a sinking fund for 
the gradual extinguishment of the bonds and funded debt of any municipal 
corporation, the council thereof may, in their discretion, annually, levy and 
collect, in addition to the other taxes of said corporation, a tax of not more 
than two mills on the dollar upon the assessed value of said property appraised 
and returned as aforesaid, which shall be paid into said treasury and be applied 
by order of the city council towards the extinguishment of the said bonds and 
funded debt, and to no other purpose whatever. [R., § 1125; 13 G. A., ch. 59.] 

A city has no power to levy a road t ax upon 
property subject to taxation for general pur
poses, in excess of the limit ot ten mi l l s : 
Ibid. 
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6 7 9 . P a y i n g o v e r t a x e s . 498. The treasurer of the county shall pay 
over to the treasurer of any municipal corporation, all moneys received by 
him arising from taxes levied belonging to such municipal corporation, on or 
before the first day of March in each year; and such moneys as said county 
treasurer may receive after that time, for delinquent taxes belonging to such 
corporation, he shall pay over to the treasurer thereof when demanded. [R., 
§ 1126.] 

6 8 0 . T a x i n g dogs ; a n i m a l s . 499. The council of any municipal corpo
ration shall have power, whenever in their opinion the interests of the corpo
ration require it, to lay and collect a tax on dogs and other domestic animals 
not included in the list of taxable property, for the state and county purposes; 
which said tax shall be collected by the collector of such corporation and paid 
into the treasury thereof. [R., § 1128.] 

[In the printed Code " w h i c h " in the fifth line is erroneously printed " and." As to powers 
in regard to dogs, given to cities under special charter , see § 913.] 

LOANS AND BONDS. 

681. L o a n s . 500. Loans may be negotiated by any municipal corporation 
in anticipation of the revenues thereof, but the aggregate amounts of such 
loans shall not exceed the sum of three per cent, upon the taxable property of 
any citv or town. [R., § 1129.] 

682^ 16 G. A., ch. 95, § 1; 20 G. A., ch. 79; 21 G. A., ch. 108. Section five 
hundred of chapter ten, title four, of the code of Iowa [§ 681], is amended by 
striking out the word ' • three" in the third line of said section, and inserting 
the word "f ive;" provided^, that the provisions of this act shall not apply to 
cities having over six thousand inhabitants, or less than one thousand inhabit
ants, and in all other cases such loans shall not exceed the sum of three per 
cent, on Such property. 

[Cities of the first class may issue improvement bonds: See §§ 827, 828.] 

A municipal corporation may issue bonds the city against a th i rd person who is liable 
to a judgment creditor in payment of a judg- to the city for the indebtedness which it t hus 
ment. Possibly such bonds would be invalid a t tempts to pay, such invalidity of the bonds 
if given in excess of the limitation, even if cannot be set up to show tha t the city has not 
given for the extinguishment of an antecedent been compelled to pay such indebtedness: 
and valid indebtedness; but in an action by Sioux City v. Weare, 59-95. 

6 3 3 . R e f u n d i n g . 16 G. A., ch. 57, § 1. Cities and towns are hereby au
thorized, upon such terms as they may deem just and for their best interest, 
to settle, adjust, renew or extend such indebtedness as may be owing by or 
claimed against them and evidenced by the bonds or other negotiable prom
issory instruments of such municipal corporation, and to issue new securities 
for such indebtedness, except as hereinafter mentioned. 

684. Spec ia l t a x . 16 G. A., ch. 57, § 2. Said several corporations are 
hereby authorized, whenever any extension or renewal of such indebtedness is 
made, to provide for the payment of the interest and principal of such extended 
or renewed indebtedness, by the levy and collection of the necessary taxes, at 
the same time and in the same manner as other taxes; and the levy, collection 
and payment of such taxes ma}' be enforced by proper legal process, when neces
sary, in addition to the ordinary means provided bylaw for the levy and col
lection of taxes. 

6 8 5 . C u r r e n t e x p e n s e s n o t i n c l u d e d . 16 G. A., ch. 57, § 3. This act 
is intended to and shall apply only to the settlement, adjustment and exten
sion or renewal of bonds and securities heretofore issued and outstanding a t 
the time of tftis act, and not including warrants or other evidences of indebt
edness issued or incurred for current expenses of such corporations. 
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6 8 6 . N e w s e c u r i t i e s . 16 G. A., ch. 57, § 4. !New bonds or securities 
issued by virtue hereof, shall in no case be for a greater sum than the principal 
and accrued interest unpaid on the bond or security for which such new bond 
or security may be given. 

[As to the funding of indebtedness of cities, see §§ 755-762 and of towns, see § 707. See, 
also, on the same subject, §§> 383-387, applicable to counties, cities and towns.] 

ELECTION AND QUALIFICATION OF OFFICEKS. 

6 8 7 . A n n u a l e l ec t ion . 501. The first Monday of March shall be the 
regular annual period for the election of municipal officers, and all officers 
whose election is provided for in this chapter, or may be provided for by ordi
nance, shall be elected on that day. The trustees or councii of every munici
pal corporation shall direct the place or places for holding elections for 
municipal officers, and whenever the corporation is divided into wards or pre
cincts, there shall be one such place in each ward and precinct, and any person 
who, at the time of an}' election of municipal officers, would be a qualified 
elector under the laws of the state for county officers, and shall have actually 
resided in the ward or precinct in which he offers to vote for the ten days last 
preceding the election, shall be deemed a qualified voter; and all elections shall 
in all respects be held and conducted in the manner prescribed by law in case 
of township elections. [R., § 1130; 10 G. A., ch. 25, § 4.] 

[The word "township" in the last line is erroneously printed " county" in the Code.] 

6 8 8 . E l e c t i o n s ; ce r t i f i ca te . 502. At all elections in cities and incorpo
rated towns which are not divided into election districts or wards, the mayor 
and trustees, any three of whom shall be a quorum, shall serve as judges, and 
the recorder shall serve as clerk, and after canvassing the votes which may be 
given at such election, they shall declare the result, and the recorder shall 
make out and deliver to each person elected to any office in such city or town 
a certificate of such election. [R., § 1131.] 

6 8 9 . R e t u r n s ; c a n v a s s . 503. The returns of all municipal elections in 
cities and incorporated towns which are divided into election districts or wards, 
shall be made to the clerk or recorder of the corporation, and shall be opened 
by him on the third day after election. He shall call to his assistance the 
mayor of the corporation, or if there be no mayor, or the mayor shall have 
been a candidate at such election, then any justice of the peace of the county, 
and shall, in his presence, make out an abstract and ascertain the candidates 
elected in all respects as required by law for the canvass of the returns of 
county elections, and shall, m like manner, make out a certificate as to each 
candidate so elected and cause the same to be delivered to him or to be left 
at his place of abode. [R., § 1131.] 

6 9 0 . O a t h of office; b o n d ; v a c a n c y . 504. All officers elected or ap
pointed in any municipal corporation, shall take an oath or affirmation to sup
port the constitution of the United States and the constitution of the state of 
Iowa, and the trustees or council of any municipal corporation may require 
from such officers, as they may think proper, a bond, with proper penalty and 
surety, for the faithful discharge of the duties of their office; and such trustees 
or council shall have the power to declare the office of any person appointed 
or elected to any office who shall fail to take the oath of office, or give bond 
when required, for ten days after he shall have been notified of appointment 
or election, vacant, and proceed to appoint as in other cases of vacancy. [R., 
§ 1132.] 

6 9 1 . C o m p e n s a t i o n of c o u n c i l o r t r u s t e e s . 505. The compensation 
of the council or trustees shall not exceed one dollar to each member for every 
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regular or special meeting of the board, and shall not exceed fifty dollars to 
each in any one year. [R., § 1095.] 

[As to compensation of members of city council in cities of first class, see § 816.] 

6 9 2 . J u r i s d i c t i o n of m a y o r . 506. The mayor of each city or incor
porated town shall be a magistrate and conservator of the peace, and, wuthin 
the same, have the jurisdiction of a justice of the peace in all matters, civiL 
and criminal, arising under the laws of the state or the ordinances of such city 
or town; and the rules of law regulating proceedings before a justice of the 
peace shall be applicable to proceedings before such mayor; but the criminal 
jurisdiction hereby conferred shall be co-extensive with the county in which 
such city or town is situated. [R., §§ 1085, 1102, 1105.] 

The civil jurisdiction of a mayor, like tha t in criminal cases are applicable to proceedings 
of a justice of the peace, extends throughout before the m a y o r : State v. Hoag, 46-337. 
the county: Weber v. Hamilton, 72-577. This section is not applicable to police courts 

The jurisdiction of the mayor under this (.4 808): Zclle v. McHenry, 51-572. 
section is not exclusive, but concurrent wi th Although tho mayor is clothed wi th the j u -
that of justices of the peace: Jaquith v. Royce, risdiction of justices of the peace, there is no 
42-406; and the rules governing changes of provision for allowing h im the same or a n y 
venue before justices are applicable in pro- other fees in criminal cases when exercising 
ceedings before a mayor : Finch v. Marvin, such jurisdiction. By an omission, no com-
46-;'84 ; but the filing of a motion for a change pensation in such cases is provided and none 
of venue does not deprive the mayor of his can be recovered from the coun ty : Upton v. 
jurisdiction, and if the motion is overruJed Clinton Crmniy, 52-311. 
the ruling is, at most, simply an error, and a M a y o r ' s c o u r t : The court of a mayor is 
judgment subsequently rendered is not void: not a court of record: Santo v. Stale, 2-165, 
Gitwmwa v. Sehaub, 52-515. 220. 

Rules regulating appeals from justices 

693. Jurisdiction exclusive. 18 G. A., ch. 189, § 1. The mayor of 
cities of the second class or incorporated towns, shall have exclusive jurisdic
tion of violations of the city ordinances; provided, that if he is unable to hold 
court, or in case of his absence from the city or town, the action may be 
brought before any justice of the peace having an office in the city or town. 
All acts or parts of acts inconsistent with this act are hereby repealed. 

OF THE CLASSES OF MUNICIPAL COEPORATIONS. 

6 9 4 . H o w classif ied. 507. In respect to the exercise of certain corporate 
powers and duties of certain officers, municipal corporations are divided into 
cities of the first and cities of the second class, and incorporated towns. [R., 
§ 1077.] 

6 9 5 . D e f i n e d b y p o p u l a t i o n . 508. Every municipal corporation hav
ing a population of fifteen thousand and upwards, shall be a city of the first 
class; every municipal corporation having a population exceeding two thou
sand, but not exceeding fifteen thousand, shall be a city of the second class; and 
every municipal corporation having a population not exceeding two thousand 
shall be deemed an incorporated town. [R., § 1078.] 

6 9 6 . C h a n g e of g r a d e . 509; 15 G. A., ch. 52. The governor, auditor, 
and secretary of state, or any two of them, within six months after the re
turns of any census taken by authority of the state or any town or city coun
cil, have been filed in the office of the secretary of state, shall ascertain what 
cities of the second class are entitled to become cities of the first class, and 
what incorporated towns are entitled to become cities ot their proper class. 
And the governor shall cause a statement thereof to be prepared by the secre
tary of state, which statement he shall cause to be published in some news
paper published in the city of Des Moines, and also in some newspaper printed 
in each of the cities and incorporated towns the grade of which shall have 
been so advanced, and a copy of said statement shall also be transmitted by 
the secretary of state to the next general assembly, and any such city or in-

V O L . 1 — 13 
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corporated town shall, at the next regular annual period for the election of 
municipal officers, proceed to organize according to its new grade, by the elec
tion of officers properly belonging thereto, and on their election and qualifi
cation the term of service of any former officer shall expire. [R., § 1079.] 

[The word ' 'shall" in the last line is omitted in the printed Code.] 

697. When class is changed the proper ordinances to be passed. 
510. So soon as the statement shall be published, as above provided, showing 
that any city or incorporated town will bo entitled, at the next regular annual 
period for the election of municipal officers to be organized into a city of the 
first or second class, as the case may be, the proper authority of such city or 
incorporated town shall make and publish such ordinances as may be neces
sary to perfect such organization in respect to the election, duties, and com
pensation of officers or otherwise. [R., § 1080.] 

OF INCOEPOEATED TOWNS. 

6 9 8 . Officers. 511; 17 G. A., ch. 9. The corporate authority of incorpo
rated towns organized for general purposes shall be vested in one mayor, one 
recorder, and six trustees, to be elected by the people, who shall be qualified 
electors residing within the limits of the corporation, and who shall constitute 
the council of the incorporated town, any five of whom shall constitute a 
quorum for the transaction of business. The mayor and recorder shall hold 
their offices for one year, and the trustees shall hold their offices for three 
years. At the first election after this law is in force six trustees shall be 
elected, two of whom shall serve for one year, two for two years, and two for 
three years, to be determined by lot at the first meeting of the council after 
the trustees are qualified, and thereafter two trustees shall be elected annually. 
[R., § 1081.] 

699. Mayor; recorder. 512; 17 G. A., ch. 9; 18 G. A., ch. 146. § 1. 
The mayor shall preside at all meetings of the council, and shall have the 
right to vote upon all questions coming before the council, in the absence of 
the mayor, the council shall elect one of their number to preside pro temjjore. 
The recorder shall be clerk of the corporation, and shall attend all meetings 
of the council, and shall make a fair and accurate record of all proceedings, 
rules and ordinances made and passed by the council, and the same shall at 
all times be open to the inspection of the electors of the corporation, but in 
no event shall the recorder have the right to vote on any question before the 
council. [R., | 1082.] 

7 0 0 . V a c a n c i e s . 513. The council shall have power to order special 
elections to fill vacancies, which may happen in the board, from the qualified 
electors of the corporation, who shall hold their office until the next annual 
election and until their successors are elected and qualified, and in the absence 
of the mayor and recorder from any meeting of the council, the council shall 
have power to appoint any two of their number to perform the duties of 
mayor and recorder for the time being. [R., § 1083.] 

701. Treasurer and other officers; compensation. 514. The council 
of any incorporated town shall have power to provide by ordinance for the elec
tion of a treasurer, and such subordinate officers as they may deem necessary for 
the good government of the corporation, to prescribe their duties and com
pensation, or the fees they shall be entitled to receive for their services, and 
to require of them an oath of office, and a bond, with surety, for the faithful 
discharge of their duties. The election of any such officer shall be at the 
regular annual election, and no appointment of any officer shall endure beyond 
one week after the qualification of the members of the succeeding council. 
LR., § 1084.] 
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7 0 2 . Marshal . 515. A marshal shall be appointed by the trustees, and 
shall be the principal ministerial officer of the corporation, and shall have the 
same power that constables have by law, co-extensive with the county, for 
offenses committed within the limits of the corporation. He shall execute the 
process of the mayor, and receive the same fees for his services that constables 
are allowed in similar cases. [R., § 1086.] 

7 0 3 . R e m o v a l . 516. Ety the concurrent vote of five members of the 
council, the mayor, recorder, or any mem-oer of the council, or any officer of 
the corporation, may be removed from office; but no such removal shall be 
made without a charge in writing being made and an opportunity of hear ing 
being given, unless the officer against whom the charge is made shall have 
removed out of the limits of the corporation, and when any officer shall ceaee 
to reside within the limits of the corporation, it shall be deemed a good ground 
for a removal from office. [R., § 1087.] 

7 0 4 . F i l l ing vacanc i e s . 19 G. A., ch. 124, § 1. Whenever, from dea th 
or other cause, a vacancy in the office of mayor, recorder, councilman, trustee, 
or other officer, in any incorporated town, shall occur, such vacancy shall be 
filled by the council of such incorporated town at the first regular meeting of 
such council after such vacancy shall occur, or as soon thereafter as may be, 

7 0 5 . B y bal lot . 19 G. A., ch. 124, § 2. The manner of filling such va
cancy shall be by ballot, and the person receiving a majority of the votes of 
the whole number of the members elected to the council shall be declared 
duly elected to fill such vacancy, and, on duly qualifying, shall hold such 
office until the next annual election, and until his successor is elected and 
qualified. 

7 0 6 . 19 G. A., ch. 124, § 3. All acts or parts of acts inconsistent herewith 
are hereby repealed. 

7 0 7 . Re fund ing bonds . 22 G. A., ch. 20, § 1. Incorporated towns hav
ing outstanding bonded indebtedness of not less than one thousand dollars 
and past due at the time of the passage of this act are hereby authorized, by 
a vote of two-thirds of the town council, to refund such indebtedness as evi
denced by the bonds thereof, and to issue the coupon bonds of such corpora
tion in sums not less than one hundred dollars nor more than one thousand 
dollars, having not more than twenty years to run, redeemable in lawful 
money of the United States at the pleasure of such corporation, after five 
years from the date of their issue, and bearing interest payable semi-annually 
at a rate not exceeding seven per centum per annum. 

OF CITIES. 

7 0 8 . Organizat ion. 517. The corporate authority of cities organized 
under this chapter, shall be vested in a mayor and a board, to be denomina te ! 
the city council, together with snch officers as are in this chapter mentioned, 
or may be created under its authority. [R , § 1090.] 

7 0 9 . M a y o r . 518; 16 G. A., ch. 58. The mayor shall be elected bienni
ally in cities of the first class, and annually in cities of the second class, by 
Uie qualified voters of the city. l i e shall be a qualified elector and reside 
within the limits of the city, and shall hold his office for the term for which 
he shall have been elected and qualified. He shall keep an office at some con
venient place in the city, to be provided by the council, and shall keep the 
corporate seal of the city in his charge; he shall act as president of the city 
council, shall sign all commissions, licenses, and permits granted by the au
thority of the city council, and snch other acts as by law or ordinance may 
require his ceitiricafe. [R., § Idy l ; 10 G. A., ch. 25, §§ 1, 2.] 

[As to election, qualification and terms of mayors in cities of the second class, see SS 787, 
790".] 
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^er tis h /i r e it \ it ki t u it the li bie for f i ir x dci j iojer. circumstances 
in ) >r of u s i k s ^ i ' r iss ^ i jt (h to l e w A t x or ti e p*i\n - t of t ji Igment 
pi '*•>, ot-'i o t h a <iu> connc I i o> d as-'a n^t tl i c PQ ter j Ihomson 22 391 
m e tl ( u Orc/trau t M(( lea/ j 2i 7 > Hit M a m ol iii° o i ^ o i m eironeousiy «n-
tl 'o n iu ' i i />57, +he ma jo r is now ex r o u n c m * cv i t i re olut 'on i& not j lopted, for 
o, tuid t f f i k council) the ' l a -on tha it nas not rec nveo. a fhree-

l J i ' lit *• > j ' e ide it i nice nig; of the fouith "\ote, when a mi jo iny vote io a1! tna t 
>( l i t i i i (i i i c -\ ncii may hr protected . s i e c e ^ u v , h lot i n d i c i u m it5 c h n i tcr in 
i. i >c I g o eti a^-i-Q c x ' i aiv «• cl a c ^ e t i n t n ca inoc V» cillcd. i ito 
hf ? J (/ ~-"5 qtesiioi in a ooil i c 1 piocce h i r T h e e 

T euidjcu t ft I K a n olho11 ol t c lone us arbitrary annoanceruent r a n r o t 1 ave 
d u n it, and n ii % t t r c -a1 ) ciSu i_, o*t s t t t i r e d to nm ity t le i t of t i t u n j n <y 

)u i ly hahlc w a i t e councih ten untie th of tl c city council Chaiitonv Holliday, bO-
t ( i t c i m i o to f I c c i i i i ill, ""Ol 

7 1 0 . Sr^ i l g o r d i n a n c e s . JQ (\ A rh 192, § 1 The mayor of everv 
G'„J Oi. the i is*" i i d ^ i i m e i^s , <• <c-M3pt of less than eight thou^tad mhabit-
,ji S tr\ the Lr-t census i^pou in t1 state, shall s gn every oidinince or reso-
ntion pa«s M! b* < n\ cttt ot the fir f or second class before such ordinance or 

i "-.oitition shall aAe e feet or be m lore" 
111. BpecuJ sess ion , 20 G A en 192, § 2 If the ma\oi of anv city 

or tne hi a t i i d 'econd d i s s onW I , rbove excepted shall ipfuse to sign anv 
or ' n iiG° or resolution titer it ha* been | as»e l b\ ne council ot such city he 
,ha! l t ad A Uo°tmg o+ 'uch ci'-y council withm louneen da \ s a i t e i the passage 
of such oi hnatfe or ves^iafmn nd bhall return tne oiainanco o ie&olution to 
fnem with ! is reasons tor refusing t > si^n tho same 

73 2. kJa,£-AU% o v e r v e t o . 2 i ! G A , o n 1 3 2 , ^ 3 Upon the return of the 
oi limner :>r resolution by tb° rij,* oi to the cit\ councii they may pass the 
some apoi T call oi 4he \eo^ and na\ -> b} not lea, than two thirds tote ol all 
n" meuiDcrs ot ^ I t ? nod o\ei tb^ mayors veto ana the clc. k o> lecorder 

ot buch t f ^tull ^er d\ on sa*d orcL» anc° tin t ihe suae wao passed by a 
* \io lbud-5 irotf ot tne council and »i0 I u officially as clerk or cuv recorder 

7 1 3 . 'xH ->-c*lirds vo te . 20 G A., eh 1PJ, § 1 But ii m} ordinance fails 
1o obtain at, i jast -i two th'rds majority or all the council elected ot such city 
afcei being vetoed by the mayor then such oidin nice or resolution shall be 
\oid a n i of no eftcc*-. 

The pro vis ic is of ihe°e fcji ^eotionb last aoove aie made apphoanlo to uties undei speciai 
bi t<r: S^c^914] 

7 1 4 . H a y o r . 51°> In case of tne n ivor ' s death, disabil tv, lesignation, 
oi other tcicttion oi nis offiie, the cit\ cou mil shu l o 'd i r a special e lc t ion as 
boon db y^eJ Cable, to fill the \at0,n r for die rem antler of the time of office, 
an A may appoint ome qua bed c ectoi to ct as ma\oi until ,ucu spei al etec 
tion The a>oi of the u t \ ^hall D< its chief executive oliicei and conserva
tor <"-t the peace, ami in shall be i s ^ | ecial dut> to cause the oidmances and 
the leyulauoiib oi he c») to be i i t i i u l U «nd conotantH obeNed, he shall 
super vibe J e conauc ot «,11 the officers ot tne city, examine the grounds of 
aUieasoiunl eompla ms nwuc u s.v t an\ of tl cm, <«.nd cause ail the viola
tion* of ti c t dut>, oi the i- icon tf, to be pio uptlv collected or reported to 
the piopei uibnueJ tot J J T I & J ' U nt a id eor eotiou, he =hal' r a"\e and ey< icise 
withm the c iv units l i e povtr» conftned upon tl e slier iFs of comities to 
oupoiess disoiu is \ r u ktep the pta^e, i.v shall also ptifoim such other uutics 
compatible un r tut n i tuij of his otime, a» tho couno 1 may from time to time 
icquirc, ne ohaii iter n e but n s dar pavaide quarteiH out of the city tieas 
ury, as ma> be piouueti b^ oid ' la ice , bui the aino mt ol suen salary shall 
neither bem n d s J noi uminus i a t inng an incambent 'steim ot offict \R, 
^ 109 f ] 

7 1 5 . Warc i» . ozO, .8 G A , a i) l u e n imbus, dmsioi s, and bonnd-
aiie ot j i e j e t*dl v»u.i< s of ill ci t s i f i e o f o i noipoiated, shall remain as 
fixed v hen Luis coue goes IHQ operation, tnul changed oy the city council 
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Said council may at any time create new wards, or alter those now established, 
or the boundaries thereof, as mav be deemed expedient; but in cities of the 
second class the number of >vards now existing shall not be increased to a 
greater number than seven, nor decreased to a less number than three. [JR., 
§ 1092.] 

716. Election of cofincilmei). 521; 1V G. A., ch. U; 19 G. A., ch. 25. In 
cities of the second cktss the qnaldied electors of each ward shall, on tho first 
i[oi.dn,y of M<„rch d "ach y.\tr, eieC by a plnrab 'yo* vote« one member of 
the city council, who shall at the time be a resident of the ward and a qualified 
elector therein. His term of office shall be two years, so that there may 
alwavs be in the councii two members from the same ward whose term of of
fice shall expire in different years; but at tho first election held on the organi
zation of a new city government under this chapter, two members of the city 
councii shall be elected m each ward, and the city council shall determine by 
lot their term of service, so that one trustee from each ward may serve for two 
years, and one for one year. In cities of the first c la«, the qualified electors 
of en ch ward shall, on the first "Monday of March of the year 1882, elect by 
a plurality of votes, one member of the city council who shall at the t ime be 
a resident of tho ward and a qualified elector thereof. And in the same year 
the qualified electors of cities of this class shall also elect two members a t 
large of such city council, each of whom shall be a resident and qual.tied 
elector of the city in winch he shall be elected. But in order that their te-m 
of service expire in different years, the council at the first regular meeting 
shall determine by lot which of the aldermen-at-larare shall serve one, and 
v inch two years. The term of service of the other aldermen shall be deter
mined in the s^rae way, time, and manner; in cases where the number is un
even the majority shall serve one year. On the first Monday of March of 
each year thereafter the qualified electors shall elect for the term of two years 
one aldermau-at-large and one m each ward where the term of their alder
man expires: Provided, that when anv city of the first class embraces within 
its corporate limits the whole or parts of two or more different townships, two 
of which townships or parts thereof conta.n one thousand electors eacii, tha t 
only one of the aldermen-at-1, rgo herein provided tor shall be elected from 
any one of such townships or parts of townships. [R.. g 1003.] 

7 1 7 . O r g a n i z a t i o n ; d u t i e s ; c l e r k . 522. The members elected for each 
city shall, on the second Monday after the.r election, assemble together and 
organize the city council. A majority of the whole number of members snail 
be necessary to constitute a quorum for the transaction of business, they shall 
be judges oi the election returns and qualification of their own members; they 
shall downtime the rule of their own proceedings and keep a journal thereof, 
which shioll be open to the inspection and examination of any citizen; they 
may compel the attendance ot absent members in r>uch manner and under such 
penalties as they shall trunk lit to pn scribe; and shall elect from tbeir own 
body a temporary president; they snail also appoint from the qualified 'lect
ors ot the Oily, a city clerk who shall nave fh -> custody of all the laws ami or
dinances of the city, and shall keep a regu'ar and correct journal of the 
proceedings of tlie council, and shell perform sucn other d ities as may be 
required by the ordinance ot the ci„y. Tne clerk m office at tho expiration 
of tne term o> service oi any coumii, shall c /Uc /me in office until ins successor 
shall be appointed and qualified. LR., § L0y-'>.j 

The provioiL.il tha t the council shrll be serins also tha t they are judges of the i t t t i ro^ 
judgeb >i tho e'ccti^n l e t m n s aim qualified- for lit city oineers,, including mayor : Expaita 
t ion or then- on a me nl ers does not mean tha t Sit aid, lb-369. 378. 
they are to ( .«nu 1 - Uie r t i imih A theexection; Ab to who is pe imanent i resident oi tin» 
but they AJCM go oi i.intl Uie re turns and de- coi»noil, see note to g 709. 
eide cinebtio.ib a . - i r g m leepcct thereto. II 
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7 1 8 . Sea l for c l e r k . 523. Each city council shall cause to be provided 
for the clerk's office a seal, in the center of which shall be the name of the 
city, and around the margin the words "city clerk," which shall be affixed to 
a1] transcripts, orders, or certificates which may be necessary or proper to au
thenticate under the provisions of this chapter or any ordinances of the city. 
For all attested certificates and transcripts, other than those ordered by the 
city council, the same fees shall be paid to the clerk as are allowed to county 
officers for the same services. [R., § 1094.] 

7 1 9 . W a r r a n t s . 22 G. A., ch. 3, § 1. The city auditor or city clerk or 
olher officer of such cities whose duty it is to draw warrants of any city of 
the first or second class or any city organized under special charter shall not 
draw any warrant, except upon the vote of the city council, and he shall on 
the first Monday of each month furnish the council a sworn and complete list 
of all warrants, and the amount thereof drawn by him during the preceding 
month, and such list shall state on whose account, and the object and purposes 
for which the same were drawn, and the auditor or other proper officer of 
such city shall publish such report monthly in the official newspaper of such 
city. 

7 2 0 . W a r r a n t s p r e s e n t e d ; ca l l s . 22 G. A., ch. 3, § 2. The city treas
urer of such cities shall keep a list of ail warrants presented for payment, and 
the date of presentation and of the particular fund upon which they are 
drawn. Warrants so presented where there are no moneys in the funds on 
which they are drawn to pay the same, shall be indorsed as follows: ' •Pre
sented arid not paid for want of funds,'" and thereafter such warrants shall 
bear interest at the rate of six per cent, per annum, except warrants issued by 
a resolution of the city council, or contract with the city in which it is pro
vided that they shall not bear interest. Warrants shall be paid in the order 
of their presentation from the particular fund upon which they are drawn, and 
whenever there is an accumulation in the city treasury of any city of the first 
class or city organized under a special charter the sum of two thousand, five 
hundred dollars or in the city treasury of any city of the second class the sum 
of five hundred, in any fund or sufficient to pay all warrants drawn on that 
fund, he shall call in warrants to the amount of such fund for payment in the 
order of their presentation or the city council may at any time direct a call. 
The notice of such call shall be published in two of the daily newspapers of 
the cities of the first class or cities organized under special charters tor one 
week, and in one daily or weekly newspaper in cities of second class or cities 
organized under special charters, and shall state that after a certain date, no 
interest will be paid on warrants therein described, He shall set out in such 
iiotico the several numbers of warrants to be paid. Warrants issued by any 
such cities shall not be tendered or received by the county treasurer m pay
ment of city taxes. 

7 2 1 . A m o u n t of w a r r a n t . 22 G. A., ch. 3, § 3. The city auditor or 
other proper officer shall draw no srngle warrant for an amount in excess of 
five hundred dollars. 

722. Powers of counci l ; compensat ion of officers. 521. The city 
council shall possess all the legislative powers granted m this chapter and 
other corporate powers of the city not herein, or by some ordinance of the 
city council, conferred on some officer of the city; they shall have the man
agement and control oi the finances, and all the property, real and personal, 
belonging to the corporation; they shall determine the times and places of 
holding their meetings, which shall at all times be open to the public; and the 
mayor, or any three members, may call special meetings, by notice to each of 
the members of the councii personally served, or left at his usual place of 
abode; they shall appoint or provide by ordinance, that the qualified electors 
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of the city, or of the wards or districts, as the case may require, shall elect all 
such city officers as may be necessary for the good government of t he city, 
and for the due exercise of its corporate powers, and which shall have been 
provided for by ordinance, as to whose election or appointment provision has 
not herein been made; and all city officers whose term of service is n o t pre
scribed, and whose powers and duties are not defined by this chapter, shall 
perform such duties, exercise such powers, and continue in office such t e rm of 
time, not exceeding one year, as shall be prescribed by ordinance; but all offi
cers to be elected, shall be elected at the regular annual election for municipal 
corporations. The officers of cities shall receive such compensation a n d fees 
for their services as the council shall by ordinance prescrrbe. [R., § 1095.] 

723. Board of health; fire companies. 525. The city council shall 
have power to establish a board of health, with all the powers and duties spec
ified m sections four hundred and fifteen, four hundred and sixteen, four hun
dred and seventeen and four hundred and eighteen of the ninth chapter of 
this title [§§ 556-559]; to establish a city watch, or police, to organize the same 
under the general supervision of the mayor, or marshal, to prescribe their 
duties and powers, and to establish and organize fire companies and provide 
them with proper engines and such other instruments as may be necessary. 
[R., § 1695; 11 G. A., ch. 107, § 1.] 

[As to boards of health and fire companies in cities under special charter, see §§ 961 and 920.] 

In establishing boards of health, etc., as here The provisions of this section as t o a board 
provided, tho city acts as a quasi-sovereignty, of heal th are repealed by the later provisions 
and is not responsible to individuals for the as to a s tate board of hea l th : See £§ 3578-2580; 
neglect or noii-fea&ance of its agents or officers Staples v. Plymouth County, 62-364. 
m executing the powers so conferred: Ogg v. 
Lansing, 35-495. 

7 2 4 . R e g u l a t i o n of m a r k e t s . 526. No charge or assessment of any 
kind shall be made or levied on any wagon or other vehicle, or the horses 
thereto attached, or on the owner thereof, bringing produce or provisions to 
any of the markets in the city for standing in or occupying a place in any of 
the market spaces of the city, or in the streets contiguous thereto, on market 
days and evenings previous thereto; but the city council shall have full power 
to prevent forestalling, to prohibit or regulate huckstering in the markets, to 
prescribe the kind and description of articles which may be sold, and the 
stands or places to be occupied by the vendors, and may authorize the imme
diate seizure and arrest, or removal from the markets, of any person violating 
its regulations as established by ordinance, together wrth any article of prod
uce in their possession, and the immediate seizure and destruction of tainted 
or unsound meat or other provisions. [R., § 1096.] 

[For general provisions as to markets , see ^ 615.] 

725. Additional powers. 22 G. A., ch. 16, § 1. All cities of the first 
class and cities of the second class having over seven thousand inhabitants and 
cities organized under special charters in this state in addition to the powers 
now granted, shall have the further and additional powers conferred by this 
act, as follows, to wit: they shall have power to establish, build and regulate 
market houses, slaughter houses; to license and regulate bill posters; to repair 
temporary sidewalks without notice to the property owner and provide' by 
ordinance for the manner of assessing the expense thereof on the property in 
front of which snch repairs are made; to remove snow or ice from the sidewalk 
without notice to the property owner and provide b̂ y ordinance for the man
ner of assessing the expense thereof on the property in front of which such 
snow or ice shall be removed;provided, however, that the expense thereof shall 
not exceed one and one-half cent per front foot of any lot; provided, that the 
snow or ice has remained upon the walk for the period of fifteen hours; to 
repair paving, curbing, sewers and catch-basins;,to regulate telegraph, tele-
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phone, electric light, district telegraph and other electric wires, and pro
vide the manner in which, and places where the same shall be placed upon, 
along or under the streets and alleys of such city; to regulate the price of gas, 
electric light, water rates and to regulate and fix the charges for water meters, 
gas meters, electric light meters, or any other device or means necessary for 
determining the consumption of gas, water or electric light. This shall not 
be construed to authorize the passage of an ordinance or resolution on the 
making of any contract, whereby the above powers arc abridged. To fix the 
charges for making gas, electric light, steam heating, water, telephone and 
district telegraph connections; to compel street railway companies, whenever 
any street is ordered paved to pave and maintain in width three and one-half 
feet each way commencing at the center of the space between the rails, and 
in case of failure to do so to provide by ordinance for such paving and main
tenance, and for the manner of assessing against such companies the cost 
thereof; to compel railroad companies to erect, construct, maintain and oper
ate under such regulations as may from time to time be provided by the coun
cil, suitable gates upon public streets at railroad crossings; to provide that, 
magazines used for the keeping of gunpowder, inflammable oils and other com
bustibles, shall not be located or maintained within a certain distance of the 
corporate limits of such cities; to provide that before any association, com
pany, society, order, exhibition or aggregation of persons shall parade or 
march upon the streets of such cities, that they shall first obtain from the mayor 
of such city a permit, when issued to be without charge, and the same shall 
state the time, manner and conditions of such parade or march; to provide by 
ordinance tiiat the width of all streets and alleys, of all additions to such cities, 
shall be graded in the same manner, and that they shall-conform to the width 
of the existing streets and alleys of such cities; to expel and remove irorn of
fice, by a vote of three-fourths of the members of the city councii any elective 
officer of such city charged with any crime under the statutes of tliis state, 
and such removal shall be as provided by section five hundred and thirty of the 
code, title four, chapter ten [§ 729], for the removal of members of the city 
council, to make its bonds for all purposes now provided by law or hereafter 
to be provided by law, payable on or before a date named, or payable at a 
time certain, as the city council may determine. And such cities shall have 
full control of the bridge fund levied and paid upon the property within their 
corporate limits, and shall have the right to use the same for the construction 
of bridges and culverts and approaches thereto, repairing the same and paying 
bridge bonds and interest thereon, issued by such city; and it is hereby made 
the duty of the board of supervisors of the counties within which such cities 
are located to levy annually upon all of the taxable property within sucti city 
such a per centum for that purpose as may be directed by the city council of 
such cities not exceeding the limit fixed by law: provided that no contract 
heretofore made respecting tho application of the bridge tax shall be affected 
hereby. 

7 2 6 . H i g h w a y s , b r i d g e s , s t r e e t s a n d s q u a r e s . 527. The city coun
cil shall have the care, supervision, and control of all public highways, bridges, 
streets, alleys, public squares and commons within the city, and shall e .use 
the same to be kept open and m repair, and free from nuisances; sill public 
bridges exceeding forty feet in length, over any stream crossing a state or 
county highway, shall be constructed and kept in repair by the county; pro
vided, that the city council may appropriate a sum not exceeding ten dollars 
per lineal loot to a.d in the construction of any county bridge within the lim
its oi such city, or may appropriate a like sum to aid in. the construction of 
any bridge contiguous to said city on a highway leading to the same, or any 
bridge across any unnavigablc river v. hicu divides the county in which said 
city is located from anotner state; and that no street or alley which shall 
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hereafter be dedicated to public use hy the proprietor of ground in any city, 
shall be deemed a public street or alley, or to be under the use or control of 
the city council, unless the dedication shall be accepted and confirmed by an 
ordinance especially passed for such purpose. [R., § 1095; 13 G. A., ch. 179; 
U G. A., ch. 1, § 2'; ch. ISO, § 2.J 

[As to transfer of portion of county bridge fund to city in certain cases 
voting aid for construction of county bridges, see «;§ 407-412.] 

§ 414. As to 

ability of the road district hi which i^ is lo
cated to construct and maintain i t : Casey v. 
Tama County, 75-655. 

As to the liability of the county for injuries 
result ing from defects m biidges which it is 
under obligation to mainta in , see notes to 
§ 402, subd. 18. 

Before the repeal of the s ta tu te al lowing 
cities to erect toll bridges, held, t ha t a city 
might erect free or toll bridges at its option, 
and convert the one into the o the r : Scott v. 
Des Moines, 34-552. 

The conveyance to a city for free and public 
use of a bridge built as a toll bridge by private 
enterprise and with the aid of individual sub
scriptions, in re tu rn for which the r ight of 
free passage was granted to such subso ibers, 
held not to obligate tho city to keep such 
bridge in repair, or prevent their erecting a 
new toll bridge on the site of the one pur
chased, and denying free passage theieon to 
the subscribers to the old br idge: I bill. 

The city is only required to keep bridges 
wi th in its limits in reasonable and ordinari ly 
good repai r : Holmes v. Ilarnbuig, 47-348. 

A municipal corporation is liable for mate
rial furnished by it for repairs upon a bridge 
for a county road within the corporate l imi t s : 
Tubbs v. Maquoketa, 32-564. 

l ioac l t a x e s i n c i t y l i m i t s : Property 
within oily limits is not subject to taxat ion by 
township trustees for highway purposes: 
Marks v. Woodbury County, 47-452; Hawley 
v. Hoops, 12-506. 

Township trustees cannot include an incor
porated town in a road district (see £ 630), and 
a road supervisor- has no authority over its 
streets. For an accident resulting from acts 
of such supervisor in repairing such streets 
the town is liable: Clark v. Epwoi th, 56-462. 

B r i d g e s : Tne county has the right to erect 
public bridges on public highways inside t he 
limits of a ci ty: Bell v. Foutch, 21-119; Bar
rett v. Brooks, 21-144. 

The provisrons of this section do not pre
clude the county from exercising its authori ty 
to build bridges at other places within city 
limits where the public good requires: Oska-
loosa Steam-Engine Works v. Pottawattamie 
County, 72-134. 

The provision of this section that bridges 
fort}^ feet or more in length shall be deemed 
countj bridges is applicable to bridges outside 
as well as wrthin city limits, but it has no 
effect in determining whether bridges less 
than forty feet in length are to be deemed 
county bridges. That will depend upon the 
noceonit„ and rmportance to the public of each 
bridge, its character and cost, and the financial 

7 2 7 . W h a r ¥ e s , d o c k s a n d p i e r s . 528. The city council shall have 
power to establish and construct and regulate landing-places, wharves, clocks, 
piers, and basins, and to fix the rates of landing, wharfage, and dockage, 
and to use for the purpose aforesaid any public building or any property 
belonging to or under the control of the city, and the city council shall have 
the use and control, for the above purpose, of the shore or bank of any lake 
or river not the property of individuals, to the extent, and in any manner, 
that the state can grant such use or control. The city council snail have the 
power to appoint or provide that the qualified electors shall elect, harbor mas
ters, whan masters, port wardens, and oilier officers usual and proper for the reg
ulation of the navigation, trade, or commerce of such city, to define their duties 
and powers, and to fix their fees or compensation. Copies of examination and 
surveys, and of the proceedings of any port warden in the usual discharge of 
the duties of such officers, certified under his hand and seal, shall be presump
tive evidence of the facts therein duly stated. [R., § 1098.J 

The streets of a city are rairly subject to u-,e 
for many purposes to winch a highway in the 
country would not bo, and a street adjoining 
a na-i igabie river may properly be used lor the 
purpose ot a wharf : Ilaight v. Keokuk, 4-199. 

A pa \ed street, f r m m a t m g at tho water 's 
edge, at which boat-} can moor tor loading and 
unloading, may constitute a wharf : Keokuk 
v. Keokuk N. L. Packet Co., 45-196. 

A city may estabhsh wharves and provide 
tha t tees be paid tor the uoe thereoi. ami m 
the exercise 01 this police power may desig
na te the place where the boats siiail iece-ve 

and discha.ge freight and passengers: Ibid.; 
Muscatine v. Keokuk N. L. Packet Co., 45-i8o. 

iSucii regulations are not m conflict Willi the 
piovis 'ous ot the constitution or the United 
States with reference to commerce : 1 bid. 

An ordinance providing a charge for t h e 
landing of boats a t places within the city lim
its where there are no wharves may be sus
tained ill order to prevent boats troni discharg
ing and receiMiig freight wnere no wnarves 
have been constructed, to the inconvenience 
oi sh ippe isand consignees: Keokuk v, Keokuk 
IV. L. Packet Co., 45-196. 
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Such provisions may be made applicable to The erection of a wharf must be presumed 
the landing of boats within the city limits, to have been made for the use and benefit of 
even upon the premises of the owner : Du- the public, like the paving of a street or other 
buque v. Stout, 32-47; Dubuque v. Stout, 32-80. public improvement, unless the contrary is 

But the right to collect wharfage must fol- shown: Ibid. 
low and not precede the establishment of Where the city has permitted the erection 
wharves : Dubuque v. Stout, 32-47; Muscatine and use for years of a private wharf, it cannot 
v. Ilershey, 18-39. without compensation to the owner appropri-

Where the ordinance fixes the fees to be ate the benefits of such wharf by demanding 
paid by boats using the city wharves, such wharfage from boats landing therea t : Grant 
fees can be recovered unless it is shown tha t v. Davenport, 18-179. 
the charges are beyond the limit of just com- A riparian proprietor outside of the corpo-
pensation: Keokuk v. Keokuk N. L. Packet ration limits may erect a wharf on the shore 
Co., 45-196. of a navigable stream, conforming to state reg-

But the person using the public wharves ulations, if any, and without obstruction to 
does not become liable to compensation there- navigation. But within the corporation liio-
for unless the rates of compensation have been its the city has the paramount right in this 
fixed: Muscatine v. Keokuk N. L. Packet Co., respect, and may regulate, but not destroy, a 
45-185. private wharf : Ibid. 

7 2 8 . P e r r i e s . 529. The city council of any city shall have the exclusive 
power to establish and to regulate, and to license ferries from such city, or any 
landing therein, to the opposite shore, or from one part of said city to another, 
and in granting such license to impose such reasonable terms and restrictions 
in relation to the keeping of such ferries, and the time, manner, and rates of 
the carriage and transportation of persons and property as the city council 
may prescribe, and the city council shall have power to provide for the revo
cation of any such license, and for the punishment by proper fines and pen
alties of the violation of any ordinance prohibiting unlicensed ferries, or 
regulating those established and licensed. [R., § 1099.] 

7 2 9 . R e m o v a l s ; v a c a n c i e s . 530. Any member of the city council may 
be expelled or removed from office by a vote of two-thirds of all the members 
elected to the city council, but not a second time for the same cause; any offi
cer appointed by the &ty council may be removed from office by a vote of 
two-thirds of all the members elected to the city council, and provision may 
be made hy ordinance as to the mode in which charges shall be preferred and 
a hearing be had; in ail cases of vacancies in the city councii they shall be 
filled by speciai election, and in case any office of an elective officer, except 
members of the city council, shall become vacant before the regular expira
tion of the term thereof, the vacancy shall be filled by the city council until 
a successor is elected and qualified, and such successor shall be elected for the 
unexpired term at the first annual election that occurs after the vacancy shall 
have happened. [R., § HOf.] 

The filling of vacancies in elective offices must be by a majority of all the council, as pro
vided in § 673: State v. Dickie, 47-629. 

730. May purchase at execution sale. 38 G. A., ch. 89, § 1. Any city 
oi the first or second class, organized under the general laws of this state, shall 
have power to acquire real estate, or an interest therein as a purchaser at an 
execution sale where such city is the plaintiff in execution, or otherwrse inter
ested in the proceeding, and to drspose of the property, or interest therein, so 
acquired, and also to dispose of any real estate, or interest therein, including 
any streets or portion thereof vacated or discontinued, however acquired or 
held by such city, in such manner and upon such terms as the city council shall 
deem just and proper. 

731. Itinerant doctors, junk dealers, pawnbrokers. 19 G. A., ch. 
89, § 1. Cities organized under the general incorporation laws of the state, m 
addition to the powers now granted them, shall have power: To regulate, 
license and tax itinerant doctors, physicians and surgeons, junk dealers, and 
to prohibit pawnbrokers and junk or second-hand dealers purchasing or re
ceiving from minors without the written consent of their parents oi guardians. 
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7 3 2 . N u m b e r i n g b u i l d i n g s . 19 G. A., ch. 89. § 2. To require all build
ings to be numbered; and in case of the failure of the owners to comply tvith 
such requirement, to cause the same to be done, and to assess the cost thereof 
against the property or premises numbered. 

7 3 3 . W a t e r - c o u r s e s . 19 G. A., ch. 89, § 3. To deepen, widen, cover, 
wall, alter or change the channel of water-courses within their corporate 
limits. 

734. Chimneys and heating apparatus. 19 G. A., ch. 89, § 4. To 
regulate and control the construction of chimneys, stacks, flues, fire-places; 
hearths, stove-pipes, ovens, boilers, and heating apparatus used in or about 
buildings, and to require and regulate the construction of fire-escapes, and to 
cause any or all of them to be removed, or placed in a safe condition, when 
considered dangerous, and to assess the cost thereof on the property and 
against the owners thereof. 

7 3 5 . M a n u f a c t o r i e s ; u n s a f e b u i l d i n g s . 19 G. A., ch. 89, § 5. To reg
ulate manufactories which are dangerous in causing or promoting fires; to 
prevent the deposit of ashes and combustible matter in unsafe places; and to 
cause all such buildings and inclosures as may be in a dangerous or unsafe 
state to be put in a safe condition. 

7 3 6 . L i g h t s ; b o n f i r e s ; f i r e - w o r k s . 19 G. A., ch. 89, § 6. To regulate 
the use of lights in stables, shops and other places, and the building of bon
fires, and to regulate or prohibit the use of fire-works, fire-crackers, torpedoes, 
rornan candles, sky-rockets and other pyrotechnic displays. 

737. Inspection of steam-boilers and magazines. 19 G. A., ch. 89, 
§ 7. To provide for the inspection of steam-boilers, and all places used for the 
storage of explosive or inflammable substances or materials, and to prescribe 
the necessary means and regulations to secure the public against accidents 
and injuries therefrom, and to assess the costs and expense of such proceed
ings against the property and owners thereof. 

738. Packing-houses; soap factories; tanneries. 19 G. A., ch. 89, 
§ 9. To establish all needful regulations as to the management of packing and 
slaughter-houses, renderies, tallow-chandleries and soap-factories, bone-factor
ies, tanneries, and manufactories of fertilizing and chemicals within the lim
its of such cities, and the deposit and removal of all offensive material and 
substances, and the engendering of offensive odors and sights therefrom, as 
will protect the public against the same. 

739. Gas and water connections. 19 G. A., ch. 89, § 8; 21 G. A., 
ch. 116. City councils of all cities organized under the general incorporation 
laws or special charters of the state of Iowa shal1. have power to require the 
connections from gas pipes, .water pipes, steam-heating pipes and sewer to the 
curb line of adjacent property to be made before the permanent improvement 
of the street whereon they are located; and to regulate the making of such 
connections on streets already improved, and in case the owners ol property 
on such streets shall fail to make such connections within the time fixed by 
such council, they may cause such connections to be made, and to assess 
against the property in front of which such connections are made, the cost 
and expense thereof. 

740. Sewer connections. 21 G. A., ch. 116; 22 G. A., ch. 9. They shall 
also have power to compel all property owners on streets along which sewers 
shall have been constructed to make proper connections therewith and to use 
the same lor proper purposes, and in case the owners of property on such 
street shall fail to make such connections within the time fixed by such coun
cil they may cause such connections to be made and to assess against the prop
erty m front of which such connections are made the cost and expenses 
thereof. 
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GENERAL PAVIHG FUND. 

741. Paving intersections. 19 G. A., ch. 38, § 1. The cost of paving 
the intersections of streets and alleys in all cities organized under the general 
incorporation laws of this state, including cities acting under special charters 
therein, and which have not commenced to pave the same at the expense of 
the property fronting on the street or streets paved, shall be paid for out of a 
general paving fund to be raised or created as hereinafter provided: Pro
vided, nothing herein contained shall prevent councils of said cities from re
quiring railroads and street railways to pave any portion of said intersections. 

7 4 2 . Spec ia l t a x . 19 G. A., ch. 38, % 2. In addition to the taxes which 
they are now empowered to levy, the city councii of any such city arc hereby 
authorized to levy a special tax, not exceeding two mills on the dollar on the 
assessed valuation of all the property m such city, for the purpose of creating 
such general paving fund. 

7 4 3 . H o w u s e d . 19 G. A., ch. 38, § 3. The money raised by the tax 
hereby authorized to be levied shall not be used for any other purpose than 
that hereby contemplated. 

7 4 4 . P l e d g i n g t a x . 19 G. A., ch. 38, § 4. I t shall be competent for any 
city authorized bj7 this act to levy such tax, to anticipate the collection thereof 
by borrowing money and pledging such tax, whether levied or not, for the 
payment of the money so borrowed, but such money shall be used or appro
priated to no other purpose. 

7 4 5 . P a v i n g a l r e a d y d o n e . 19 G. A., ch. 38, § 5. Any city organized 
or acting as aforesaid, and which shall have paved the intersections of any of 
its streets and allej's at the expense of the property fronting on said street, 
may. by ordinance, avail itself of the benefits of this act: Provided, such 
ordinance shall receive the affirmative vote of two-thirds of all tho members 
of the city councii thereof. 

C0XST11UCTI0N OF SEWERS IN CITIES. 

746. S e w e r a g e f u n d . 16 G. A., ch. 107, § 1. Any city within this state 
may levy a tax of not more than two mills on the dollar in addition to the 
maximum tax now authorized by law for the purpose of commencing a gen
eral system of sewerage in such city, and the money so raised shall constitute 
a sewerage fund, and shall be applied to no other purpose. 

The limitation of two mills on the dollar ap- the property within such districts without re
plies only vviieiv the city is divided into sew- gard to its location witu reference to the sewer: 
age districts, and the sewage t ax is levied on Diitoe v. Davenqjorl, 74-66. 

7 4 7 . P r i v a t e p r o p e r t y t a k e n . 16 G. A., ch. 107, § 2. When, for the 
purpose of carrying off the water ot any stream which flows within or through 
the said city, it becomes expedient to cause a principal sewer to pass through 
private property, the right to condemn such property for this purpose is 
hereby conferred upon its council. And the powers granted shall be. the 
same rn other respects as those enjoyed by railway companies, by and under 
the provisions of the code. The proceedings to enforce their powers shall also 
be the same, except that all damages shall be assessed by a board oi three 
commissioners. Tnese shall be appointed by the city council and may be 
changed at the pleasure thereof. They must be free from ail personal inter
est in subjects brought bolore them for their adjudication, and they may de
cide on any question of damages that may arise in respect to any ol the 
property that may bo claimed to tie injured by the construction of said sewer. 

'"t 4.8. C o n s t r u c t i o n . 16 G. A., ch. 107, § 3. Instead of constructing such 
principal sewer itself, the city may authorize its construction by any rndivid-
ual or company, and may agree to pay therefor out of the sewerage fund. 
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And the city council may also make all needful rules and regulations in rela
tion to any of the sewers in their respective cities and may regulate the man
ner in which any property holder may connect therewith, and may also pre
scribe all needful regulations pertaining thereto. 

7 4 9 . S e w e r s for s t a t e b u i l d i n g s . 18 G. A., ch. 55, § 1. In any incor
porated city, or city acting under special charter, within the limits of which 
may be situated any state buildings, the trustees or commissioners having 
charge of said buildings or of the construction thereof, shall have authority 
lo construct sewers therefor, through or under any of the streets or alleys of 
said city. 

7 5 0 . 18 G. A., ch. 55, § 2. All acts or parts of acts, conflicting with this 
act are hereby repealed. 

[As to sewers in cities of the first class, see §§ 838-858, and in cities under special char ter , 
see§§ 943-953.] 

TAX TO AID IX BUILDIXG BEIDGES OVER BOUNDARY ETVEKS. 

7 5 1 . A m o u n t . 21 G. A., ch. 13, § 1. Taxes not to exceed five per centum 
on the assessed value of any incorporated city having over five thousand in
habitants, may bo voted to construct, or to aid any company which is or may 
be incorporated under the laws of the state of Iowa, in the construction of a 
highway bridge, commencing or terminating m such city, across any navigable 
boundary river of the state of Iowa. 

7 5 2 . S u b m i s s i o n of q u e s t i o n ; l e v y . 21 G. A., ch. 13, § 2. Whenever 
a petition shall be presented to the council of any incorporated city, contain
ing the population herein provided, signed by a majority of the resident free
hold tax payers of said city, asking that the question of construction or aiding 
any company incorporated under the laws of the state of iowa, in the con
t rac t ion of a highway bridge over such river, be submitted to the voters 
thereof, it shall be the duty of the council of snch incorporated city to im 
mediately give notice of a special election, by publication in some newspaper 
published in such city: and also by posting copies of such notice in five public 
places in such incorporated city at least ten days before such election which 
notice shall specify the time and place of holding such election and in case of 
a petition to vote aid to such incorporated company, the name of the company 
proposed to be aided, minimum rate per centum of the tax to be levied, the 
amount which the board of supervisors are instructed and authorized to cause 
to be collected each year and m case of proposed aid to such company said 
notice to also state the amount of work required to be done on such bridge, 
and any other condition which shall be performed before said tax or any part 
thereof shall become due, collectible or payable, until the conditions are com
plied wiuh by such company. Such notice may also contain terms and conditions 
to be performed by suca company receiving such aid, after the completion of 
such bridge, which terms and conditions shall become obligatory and binding 
upon such company and its successors and assigns. At such election the ques
tion of taxation shall be submitted to the electors of such incorporated city, 
and the form of the ballots shall be: " For taxation " and " Against taxat ion" 
and if a majority of lire votes polled be " F o r taxation " then the clerk of such 
city shall forthwith certify to the county auditor of the county in which such 
city is situated, the result of sard electron, the maximum rate per centum of 
tax thus voted, the years during which the same is to be collected, the amount 
to be collected each year and, provided aid is voted to such incorporated com
pany, the name or designation of such company, and the terms and conditrons 
upon which the same when collected is to be paid to such company, together 
w itn an exact copy of the notice under whicli such election was held, wiiich 
ihe county auditor shall at once cause to be recorded in the office of the re-
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corder of deeds of the county. When such certificate shall have been recorded, 
the board of supervisors of the county shall at the time of the levying the 
ordinary taxes, levy each year on the taxable property of such incorporated 
city such taxes as are voted under the provisions of this act, as shown by said 
certificate, and cause the same to be placed on the tax lists of said incorpo
rated city. Sard taxes shall be collected in the same manner, and subject to 
the same laws after they are collected or collectible as other taxes; in con
formity with the terms and conditions of the notice submitting the question of 
taxation to said electors. 

7 5 3 . T a x p a i d o u t . 21 G. A., ch. 13, § 3. The moneys collected under 
the provisions of this act shall be paid out by the county treasurer to the 
treasurer of such company to whom such aid is voted for the purpose of such 
highway bridge, or the treasurer of such incorporated city, upon the order of 
the president or a majority of the directors of such company or the order of 
the council of such incorporated city, at any time after such council, or a ma
jority of its members, shall have certified to the county treasurer that the con
ditions required as set forth in the notice for the special election at which the 
tax was voted, have been complied with; and said council or a majority of its 
members shall make such certificate wheneyer such conditions shall ha\ e been 
SQ performed. 

7 5 4 . F o r f e i t u r e . 21 G. A., ch. 13, § 4. Should taxes levied under the 
provisions of this act remain in the county treasury more than one year after 
the same shall have been collected, the right to them shall be considered for
feited, and the same shall be refunded to the tax payers, and the board of 
supervisor's shall cause the same to be canceled, and stricken from the tax 
books of the county, which cancellation shall remove all liens created by the 
levy of said taxes. 

[By § 924 this whole act is made applicable to cities under special charter.] 

FUNDING OUTSTANDING INDEBTEDNESS. 

755. When authorized. 21 G. A., ch. 78, § 1; 22 G. A., ch. 17, § 1. All 
cities organized under the general incorporation laws of the state, and having a 
population of five thousand or more according to the census of 1885, and whose 
outstanding indebtedness, evidenced by the warrants of said cities exceeds the 
sum of ten thousand dollars, are hereb}' authorized and empowered to fund the 
same and issue bonds of said cities therefor, in sums of not tess than one hundred 
and not more than one thousand dollars each, having not more than twenty 
years to run, and bearing a rate of rnterest not exceeding six per cent, per 
annum, payable semi-annually. And such cities may also in the same manner 
refund the indebtedness of said corporations evidence by bonds thereof hereto
fore issued and outstanding at the time of the passage of this act. 

7 5 6 . F o r m of b o n d . 21 G. A., ch. 78, § 2; 22 G. A., ch. 17, § 2. Said 
bonds shall be substantially m the following form: 

Ao. . The city of , in the state of Iowa, for value received prom
ises to pay [or order, at on the day of • •], 18—, or a t 
any time before the [that] date, at the pleasure of said city, the sum of 
dollars, with interest at the rate of • per cent, per annum, payable senfi-
annually at on the days of and in each year, upon pres
entation and surrender of the interest coupons hereto attached. This bond 
is issued by the city council of said city, under the provisions of chapter , 
of the acts of the twenty-second general assembly of the state of Iowa, and 
in conformity with a resolution of said city council, dated day of , 
18—-. 

In testimony whereof the said city council of the city of have caused 
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this bond to be signed by its mayor and attested by its auditor or clerk with 
the seal of said city affixed, this day of —, 18—. 

, Auditor or Clerk. 
, Mayor of the City of . 

And the interest coupons attached to said bonds shall be substantially in 
the following form: 

No. . The treasurer of the city of , in the state of Iowa, will pay 
the holder hereof on the day of——, 18—, at , the sum of -dol
lars for interest on city bond No. , Series of , issued under the provis
ions of chapter —— of the acts of the twenty-second general assembly of the 
state of Iowa. 

, City Auditor or Clerk. 
[The portion of this form inclosed in brackets is found in the act of 21 G. A., bu t not in 

that of 22 G. A. They seem to have been omitted by accident front the lat ter act, which is irt 
other respects identical with the former except tha t it includes cities of a less population and 
applies to outstanding bonds as well as warrants . ] 

7 5 7 . N e g o t i a t i o n . 21 G. A., ch. 78, § 3 ; 22 G. A., ch. 17, § 3. Whenever 
any bonds issued under the provisions of this chapter shall be duly executed, 
numbered consecutively and sealed, they shall be delivered to the treasurer of 
said city issuing the same, and his receipt taken therefor, and he shall stand 
charged on his official bond with all bonds so delivered to him and the pro
ceeds thereof, and he shall sell them on the best available terms or exchange 
them for any legal indebtedness of said city, evidenced by the outstanding 
warrants or bonds of said city outstanding at the date of the final passage of 
this act, but in no case shall said bonds be so sold or exchanged for a less sum 
than their face value and all interest accrued at the date of said sale or ex
change; and if any such bonds shall be sold for money, the proceeds thereof 
shall be applied exclusively to the payment of such'bonds or indebtedness 
outstanding at the date of the final passage of this act. When they are ex
changed for warrants of said city said treasurer shall at once cancel said war
rants as by the ordinances of said city provided. He shall keep a record of 
all bonds sold or exchanged by him, by number, date of sale, amount, date of 
maturity, the name and address of the purchaser, and if exchanged, what evi
dences of debt were received therefor, which record shall at all times be open 
to the inspection of the citizens of said city; said treasurer shall also report 
under oath to the city council of said city, at each first regular session thereof 
in each month, a statement of all such bonds so sold or exchanged by him 
since his last report and the date of such sale or exchange, and when ex
changed, a description of the citv indebtedness exchanged therefor. 

758. Limit . 21 G. A., ch. 78, § 4 ; 22 G. A., ch. 17, § 4. No bonds shall 
be issued under this act in excess of the constitutional limit nor for any other 
purposes than to fund the outstanding indebtedness of said cities evidenced by 
the warrants of said cities outstanding at the date of the final passage of this 
act, or to refund outstanding bonds, at such time or by contracts existing at 
such date and to be performed within the year f 888. 

759. Tax to pay interest. 21 G. A., ch. 78, § 5; 22 G. A., ch. 17, § 5. 
The city council of all cities issuing bonds under and by virtue of this chapter 
shall cause to be assessed and levred each year upon all the taxable property 
of said city, in addition to the levy for other purposes, a sum sufficient to pay 
the interest on bonds outstanding issued in conformity with and by virtue of 
the provisions of this act, accruing before the next annual levy, and such pro
portion of the principal, that at the end of five years the sum raised shall 
equal at least twenty per cent, of the amount of bonds issued; at the end of 
ten years at least forty per cent, of said amount; at the end of fifteen years 
at least sixty-five per cent, of said amount, and at or before the date of the 
maturity of said bonds a sum equal to the whole amount of the principal and 
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interest, and the money arising from such levies shall be known as the bond 
fund, and shall be used for the payment of the bonds issued under and by vir
tue of the provisions of this act, and the interest thereon and for no other 
purpose. 

760. Redemption of bonds. 21 G. A., ch. 78, § 6; 22 G. A., ch. 17, 
§ 6. Whenever the amount in the hands of the treasurer belonging to the 
bond fund, after deducting the amount required to pay the interest on said 
bonds maturing before the next levy, shall be sufficient to redeem one or more 
bonds, he shall notify the owner of such bond or bonds that he is prepared to 
pay the same with all interest accrued thereon, and if not presented for pay
ment or redemption within thirty days after the date of such notice, the inter
est on such bonds shall cease and the amount due thereon shall be set aside 
for the payment thereof whenever presented. AH redemptions shall be made 
in the exact order of their issuance, and the notice herein required shall be 
directed to the address of the owner of said bonds as shown by the record 
thereof kept in the treasurer's office. 

761. Enforcement of payment. 21 G. A., ch. 78, § 7; 22 G. A., ch. 
17, § 7. If the city council of any city which has issued bonds under the pro
visions oi this act, shall fail to make the levy necessary to pay such bonds and 
interest coupons at maturity and the same shall have been presented to the 
treasurer of such city, and payment thereof refused, the owner may file the 
bond together with all unpaid coupons with the auditor of state, taking his 
receipt therefor, and the same shall be registered in the auditor's office, and 
the executive council at, their next session as a board of equalization, and at 
each annual equalization thereafter shall add to the state tax to be levied in 
said city a sufficient rate to realize the amount of principal and interest past 
due and to become clue prior lo the next levy, and the same shall be collected 
as part of the state tax and paid into the state treasury and passed to the 
credit of such city, as bond tax, and shall be paid by warrants as the payments 
mature to tho holder of such bond as shown by the register of the state au
ditor, until the same shall be fully satisfied and discharged; provided, that 
nothing herein contained shall be construed to limit or postpone the right of 
any holder of any such bonds to resort to any other remedy which such holder 
might otherwise have. 

7 6 2 . E m b e z z l e m e n t . 21 G. A., ch. 78, § 8; 22 G. A., ch. 17, § 8. Any 
member of the council or any officer of any city levying and collecting taxes 
under the provisions of this act who shall in any manner participate in, or 
advise the diversion of said tax to any other purpose than that provided for m 
this act shall be deemed guilty of the crime of embezzlement, and shall be 
punished accordingly 

SUPERIOR COURTS. 

763. What cities may establish. 16 G. A., ch. 143, § 1; 19 G. A.,ch. 
24, § 1; 21 G. A., ch. 2. Any city in this state containing seven thousand 
inhabitants whether organized under a special charter or the general act for 
the incorporation of cities and towns, may establish a superior court as here
inafter provided, which, when established, shall take the place of the police 
court ot such city. 

764. Question submitted. 16 G. A., ch. 143, § 2; 19 G. A., ch. 24, § 2. 
Upon the petition of one hundred citizens of any such city, the mayor by and 
with the consent of the common council, may at least ten days before an an
nual election for city officers, issue a proclamation submitting to the qualified 
voters of said city, the question of establishing said court. At the same elec
tion and every fourth year thereafter (if the said court is established), there 
shall be elected a judge of the superior court, the votes for whom shall be 
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upon the same ballot with other city officers. Should a majority of all the 
votes cast at such election be in favor of said court, the same shall thereby be 
established, and the said judge shall qualify and hold his office for the term of 
four years, and until his successor is elected and qualified. Immediately after 
each election of said judge, the mayor of said city shall transmit a certificate 
of the election of said judge to the governor of the state, wTho shall there
upon issue to him a commission empowering him to act as judge as herein 
provided. 

This act is not unconstitutional as providing vote of the people, but the validity of the act 
for the exercise of legislative power by the of the legislature is not made dependent upon 
people. In confers upon cities certain powers popular vote: Lytle v. May, 49-224. 
which may be accepted and exercised by a 

7 6 5 . J u d g e . 16 G. A., ch. 143, § 3. Said judge shall be a qualified elector 
of the city, and be possessed of the legal acquirements prescribed in section 
two hundred and eight of the code of Iowa [§ 281], and shall subscribe in 
writing the same oath required of judges of the district court and file the 
same with the mayor of the city, and shall give bond to the state of Iowa in 
the sum of four thousand dollars, for the faithful discharge of his duties, which 
bond must be filed with and approved by the mayor; and the effect of such 
election and qualification shall be to abolish the office of police judge of such 
city. 

7 6 6 . V a c a n c y . 16 G. A., ch. 143, § 4. In case of a vacancy occurring in 
the said office of judge the mayor, by and with the consent of the common 
council, shall appoint a judge, who shall hold the office until the next annual 
city election, and until his successor is elected and qualified, who shall be 
chosen to fill the unexpired time. 

7 6 7 . T e r m s . 16 G. A., ch. 143, § 5. Said judge shall hold at least one 
term of court in each month, except in August, commencing on the first Mon
day in each month, but as a police court it shall always be open for the dis
patch of business. 

7 6 8 . N u m b e r of t e r m s e a c h y e a r . 22 G. A., ch. 40, § 4. Said court 
shall hold at least eight, and not to exceed eleven terms each year, the times 
thereof being arranged by the judge of the court in such manner as shall least 
conflict with the terms of the district court of the county where said superior-
court is held, the terms to be fixed by the general order made of record at 
least ten clays before the first term of that year, but no term need be held in 
the month of August. 

7 6 9 . J u r i s d i c t i o n . 16 G. A., ch. 143, § 6; 19 G. A., ch. 24, § 3 ; 22 G. A., 
ch. 40, § 1. Said court shall have jurisdiction in all civil matters concurrent 
with the district court as now and as may hereafter be provided by law, except 
in probate matters and actions for divorce, alimony and separate maintenance. 
I t shall have exclusive original jurisdiction to t ry and determine all actions, 
civil and criminal, for the violation of city ordinances, and all jurisdiction 
conferred on police courts as now or as may hereafter be provided by law; 
and concurrent jurisdiction with justices of the peace, and writs of error and 
appeals may be taken from justices' courts in the township in which the court 
is held, and by consent of parties from any other township in the county. 
For the trial of criminal actions on information and complaint the court shall 
be open at such times under such rules as the court shall prescribe. In ac
tions by attachment, where real property is levied on by writs of attachment, 
the officer levying the writ shall make entry thereof in the incumbrance book 
in the office of the clerk of the drstrict court, in like manner and with like 
effect as of levies made in the district court. And parties may be committed 
to the city prison for confinement or punishment instead of the county jail, at 
the option of the judge: Provided, however, that in the absence of the said 

VOL. I —13 
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judge, or in case of his inability to act, then during such time proceedings for 
the violation of city ordinances may be had before a justice of the peace 
residing in such city. 

[The latter part of this section, commencing " and parties may be committed,"' etc., is an 
amendment to the original § 6 of 16 G. A., ch. 143, added by 19 G. A., ch. 24, § 3. Sec. 1 of 
22 G. A., ch. 40, repeals £ 6 of the act of 16 G. A., but it does not appear that it was intended 
thereby to repeal the amendment , which is therefore here retained.] 

The superior court has, as to cases origi- Under the original section the jurisdiction 
nally brought therein, concurrent jurisdiction of superior courts over appeals in civil cases 
throughout the county with courts of general from justices of the peace in the township was 
j-irisd ction. The limitation of jurisdiction to not exclusive of that of the circuit courts in 
tlie township in which the city is located ap- the respective counties: Hickox v. Nutting, 
pues oniy to appeals and writs of error front 55-403; Hickox v. Burlington, C. R. & M. R. 
j iitices of t he jieace: Winetv. Berryhill, 55- Co., 55-431. 
4.-1. 

770. Change of venue; trial without jury; appeal. 16 G. A., ch. 
143, § 7; IP G. A., ch. 24, § 4; 22 G. A., ch. 40, § 2. Changes of venue may be 
had from said court in all civil actions to the district court of the county, in 
the same manner, for like causes and with the same effect as the venue is 
changed from the district court as now or hereafter may be provided by law. 
All criminal actions, including those for the violation of the city ordinances 
shall be tried summarily and without a jury, saving to the defendant right of 
appeal to the district court, which appeals shall be taken in the same time and 
manner as appeals are taken from justices' courts in criminal actions. 

Under a previous s tatute held that there was and therefore the defendant in a prosecution 
no law in torce authorizing an appeal from a in the superior court had the right of trial by 
superior court except to the supreme court, a j u r y : Creston v. Nye, 74-369. 

771. Powers of judge in vacation. 16 G. A., ch. 143, § 8. The said 
judges shall have the same power in regard to injunctions, writs, orders and 
of he" proceedings, out of courts as are now or ma^y be hereafter possessed for 
[by] the judges of the district [or circuit] courts; and may also administer 
oaths, take acknowledgments and depositions (except depositions to be used 
in his own court), and solemnize marriages. But he shall not practice in any 
ot the courts of this state. 

7 7 2 . P r o c e d u r e . 16 G. A., ch. 143, § 9. The superior court shall be a 
court of record, and all statutes in force respecting venue and commencement 
ot actions, the jurisdiction, process, and practice of the [circuit and] district 
court, the pleadings and mode of trial of action at law or in equity, and the 
enforcement of its judgments by execution or otherwise, and the allowance 
and taxing of costs, and the making of rules for practice or otherwise, shall be 
deemed applicable to the superior court, except wherein the same may be in
consistent with the provisions of this act. The records and papers properly 
filed in a cause in [either] the district [or circuit] court[s] are equally evidence 
m said superior court. 

7 7 3 . Sea l . 16 G. A., ch. 143, § 10. The said court shall have and use its 
own seal, having on the face thereof the words, "superior court," and the 
name oi the city, county and state. 

7 7 4 . C l e r k . 16 G. A., ch. 143, § 11. As long as the business of the court 
can be done with convenience and dispatch, without a clerk, the judge shall 
be the clerk of the said court. "Whenever, from the accumulation of causes 
and other demands upon the court a clerk shall become necessary, the city re
corder, or clerk, shall be the clerk ol" the superior court, and shall receive such 
compensation for his services as the city council may from time to time allow; 
and he shall perform the duties in said court provided by law for the clerk of 
tne cn'cn t [di"&tr.ot| court, and shall give bonds as required of the said judge. 

7 7 5 . M a r s h a l . 16 Gf. A., ch. 143, § 12. The city marshal shall be the 
executive officer of said court and his duties and authority in court and m 
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executing process shall correspond with those of the sheriff of the county in 
the circuit [district] court, and with process from that court, and he shall re
ceive the same fees and compensation as the sheriff for like services. But the 
process of said court may be also served by the sheriff. 

776. Compensation of judge. 16 G. A., ch. 143, § 13. The judge of said 
court shall receive in full compensation for his services the sum of two thousand 
dollars per annum, to be paid to him quarterly; the first two quarters of the 
municipal year shall be paid from the city treasury, and the last two quarters 
from the county treasury wherein said city is located. The costs and fees of 
said court in civil actions shall be the same as in the [circuit and] district courts 
except herein otherwise provided, and the clerk of the superior court shall ac
count for and pay over to the city all fees that may be paid into the said court, 
and also for all fines for the violation of city ordinances. Of all other fines 
he shall render the same account as is provided for justices of the peace. In 
actions for the violation of city ordinances, if unsuccessful, the city shall pay 
all costs, the same as provided by law for the county in other criminal actions 
prosecuted in the name and behalf of the state. The fees in criminal actions 
shall be the same as in justices' courts, and shall be paid and accounted for as 
hereinbefore stated, and as otherwise provided by law for justices of the peace 
and their courts. 

777. J u r y . 16 G. A., ch. 143, § 14; 19 G. A., ch. 24, § 5. When causes 
are assigned for trial, any party desiring a jury shall then make his demand 
therefor, or the same shall be deemed to have been waived. Causes in which 
a jury has been demanded shall be tried first in their order, and when a dis
position shall have been made of such causes, the jury shall be discharged from 
further attendance at that term. No juryman shall be detained longer than 
one week, except upon trial commenced within the first week of his attend
ance. 

778. Se lect ion of jurors . 16 G. A., ch. 143, § 15. In order to provide 
jurors for said court, the judge, mayor, and recorder shall immediately after 
qualifying and every three months thereafter, make out a list of twelve names 
of persons from the body of the county in which the city is situated, qualified 
to serve as jurors in the district court, which list shall be furnished to the 
clerk of said superior court, and from this list there shall be drawn by the clerk 
and marshal nine persons in the same manner as jurors are drawn in the dis
trict court, and a precept from the court shall issue accordingly five days be
fore the first day of next term, as provided by law in like cases in the district 
court. 

779. Juries, how constituted; costs. 16 G. A., ch. 143, § 16; 19 G. 
A., ch. 24, § 6; 22 G. A., ch. 40, § 3. The jmy shall consist of six qualified 
jurors, unless, when a jury is demanded as provided in section three of this act 
[§ 7^7], the party at that time shall demand a jury of twetve, and in all civil 
cases the party requesting a jury ol twelve shall at the time of making such 
demand deposit with the clerk the entire additional expense of the additional 
jurors, which sum shall be fixed by the court and paid to the clerk at the time 
of making such demand. If the judge shall deem proper, he shall cause a 
special venire to issue for said extra jurors, or for any number not exceeding 
twenty-four, or be may order the marshal to complete the same from the 
by-standers. The pay for all jurors shall be two dollars per day and mileage, 
to be taxed with the costs, which in all civil cases shall be paid by the county 
in the same manner as in [circuit and] district court[s]. All such deposits of 
additional expense for jurors shall be paid into the county treasury at the close 
of each term of such superior court, and the county treasurer shall give dupli
cate receipts therefor, one receipt to be held by said clerk, and the other to be 
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presented by him to the county auditor, who shall charge the treasurer with 
the amount thereof in the proper account. 

[The reference to " section three of this act" is evidently a mistake, section Ave of 19 G. 
A., ch. 24, wlrich is the act in which the words are used, being probably intended. That sec
tion is § 777 above.] 

As a party may have a trial by a jury of the provisions of this section are not unconsti-
twelve by depositing the amount necessary to tutional: Conner» v. Burlington, C. R. & N, 
cover the additional expense caused thereby, R. Co., 74-383. 

780. C h a l l e n g e s . 22 G. A.,ch. 40, §5. In all civil cases where the jury shall 
consist of six jurors the challenges allowed to either party shall be limited to 
three each, but where the \my shall consist of twelve jurors the same number 
of challenges shall be allowed to either party as is now or may hereafter be 
allowed in the district court. 

781. A p p e a l s . 16 G. A., ch. 143, § 17; 19 G. A., ch. 24, § 7. All appeals 
from judgments or orders of said court or the judge thereof in civil actions 
shall be taken to the supreme court in the same manner and under the 
same restriction, within the same time, and with the same effect as appeals are 
taken from the circuit [district] to the supreme court. 

782. J u d g m e n t s m a d e l i ens . 16 G. A., ch. 143, § 18; 19 G. A., ch. 24, § 8. 
Judgments in said court may be made liens upon real estate in the county in 
which the city is situated, by filing transcripts of the same in the circuit [dis
trict] court, as provided in sections three thousand five hundred and sixty-seven 
and three thousand five hundred and sixty-eight of the code [§§ 4816, 4817], 
relating to judgments of justices of the peace and with equal effect, and from 
the time of such filing it shall be treated in all respects as to its effect and mode 
of enforcement as a judgment rendered in the circuit [district] court as of that 
date, and no execution can thereafter be issued from the said superior court on 
such judgment, and no real property shall be levied on, or sold on process 
issued out of the court created under the provisions of this act; and judgments 
of said superior court may be made liens upon real estate in other counties in 
the same manner as judgments in the [circuit and] district courts. 

783. City a t torney . 16 G. A., ch. 143, § 19. I t shall be the duty of the 
city attorney or solicitor to file informations in the superior court for violation 
of city ordinances and prosecute the same, and for such services he shall re
ceive such compensation as the city council shall allow. 

784. J u d g e as magis trate . 16 G. A., ch. 143, § 20; 19 G. A., ch. 24, § 9. 
The said judge shall be ex officio a magistrate and in preliminary examinations 
the proceedings and practice shali be the same as before any other magistrate, 
and all warrants issued in criminal proceedings under the seal of the court, may 
be used in any other part of the state without further attestation, in like man
ner as if issued by the district court. 

785. Short -hand reporters . 21 G. A., ch. 44, § 1. The judges of the 
several superior courts in the state may appoint, whenever in the judgment of 
either of them it will expedite the public business, a short-hand reporter, who 
shall be well skilled in the art and competent to discharge the duties required, 
for the purpose of recording the oral testimony of the witnesses, in all civil 
ceases, upon the request of either party thereto. 

786. Appointment and compensation. 21 G. A., ch. 44, § 2. All of 
the provisions of section three thousand seven hundred and seventy-seven 
of the code [§ 5029] shall apply to the appointment and compensation of such 
short-hand reporter, and to the testimony so taken, so far as the same shall be 
applicable, except that the compensation of such short-hand reporter shall not 
exceed five dollars per day for the time actually employed. 
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OF CITIES OF T H B SECOND CLASS. 

7 8 7 . Mayor . 531; 18 G. A., ch. 120. The mayor of cities of the second 
class shall be the presiding officer of the city council, and shall constitute a 
member of such council and shall have a casting vote where there is a tie in 
all cases including the election of officers and passage of ordinances, and all 
other matters provided for in sections four hundred and eighty-nine and four 
hundred and ninety-three of the code [§§ 669, 673]. [12 G.A. , ch. 188.] 

7 8 8 . E lec t ion of officers a n d t e r m s . 532. The qualified electors of 
each city of the second class shall elect a city treasurer, who shall hold his of
fice for one year, and a city solicitor, who shall hold his office for two years ; 
each of said officers shall have such powers and perform such duties as are 
prescribed in this chapter, or by any ordinance of the city council not incon
sistent therewith. In all such cities, the marshal, deputy-marshal, and police, 
shall be elected by the city council, and shall hold their offices dur ing its 
pleasure. [R, § 1103; 7 G. A., ch. 24; 14 G. A., ch. 7.] 

[In the sixth line " therewith " is "herewith" in the printed Code. As to marshals in cities 
of the first class, see §§ 798-801, and in cities under special charter, see § 915.] 

Where neither the duties nor the compensa- authority of such officer as the interests of 
tion of city solicitor are fixed by the council, the city may require; and he ma3' recover 
he should, unless otherwise instructed, per- reasonable compensation therefor: Kinnie v. 
form such duties within the usual scope of the Waverly, 42-437; Kinnie v. Waverly, 42-486. 

7 8 9 . Officers e l ec ted b i e n n i a l l y . 21 G. A., ch. 141, § 1. The mayor, 
treasurer, assessor, solicitor, shall be elected biennrally in cities of the second 
class, by the qualified electors of the city. They shall be qualified electors 
and shall reside within the limits of the city and they shall hold their respect
ive offices for the term for which they have been elected and qualified. 

7 9 0 . T e r m s of office. 21 G. A., ch. 141, § 2. The terms of office for the 
mayor, treasurer, assessor, and solicitor shall be two years and the first elec
tion under this act shall be held on the first Monday of March, 1887. 

7 9 1 . Marshal . 533. The marshal of the cities of the second class shall 
execute and return all writs and processes to him directed by the mayor, and, 
in criminal cases, or cases in violation of city ordinances, he may serve the 
same in any part of the county; he shall suppress all riots, disturbances, and 
breaches of the peace, apprehend all disorderly persons in the city, and shall 
pursue and arrest any person fleeing from justice in any part of the s ta te ; he 
shall apprehend an\7 person in the act of committing any offense against the 
laws of the state or ordinances of the city, and forthwith bring such person 
before the mayor, or other competent authority for examination and tr ial ; he 
shall have, in the discharge of his proper duties, like power, be subject to like 
responsibilities, and shall receive the same fees as sheriffs and constables m 
similar cases. [ R , § 1104.] 

[As to marshal in cities of first class, see § 801.] 

7 9 2 . Erec t ion of jail . 19 G. A., ch. 154, § 1. Any city of the second 
class shall have the power to erect and maintain a city jail, and to purchase 
the necessary grounds therefor, and to appropriate out of its general fund the 
amounts necessary for said purposes. 

7 9 3 . W a t e r - w o r k s b o n d s . 22 G. A., ch. 10, § 1. In all cases when a 
city of the second class has determined or hereafter may determine to erect 
water-works to be owned and operated by the city as provided in section 
number four hundred and seventy-one of the code [§ 639], it shall be lawful 
for such city to issue its bonds to procure the money for such purpose to an 
amount not exceeding five per cent, upon the taxable property of such city; 
but in no case shall the aggregate indebtedness of the city by the issue of such 
bond[s] be increased beyond the limit of indebtedness fixed by the constitution 
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of the state; and no money procured upon the issue of such bonds shall bff 
used for any other purpose than the erection of such water-works. No such 
bond shall bear a greater rate than six per cent, interest, nor be drawn to run 
more than twenty years. 

OF CITIES OF THE FIEST CLASS. 

794. Powers of mayor; appointment of police. 534. The mayor o' 
the cities of the first class, shall, at the first regular meeting of the city council 
in the month of April of every year, and at such other times as he may deem 
expedient, report to the city council concerning the municipal affairs of the 
city, and recommend such measures as to him may seem advisable; he shall 
appoint one chief of police and as many subordinate officers and watchmen 
as the city council may deem necessary, who shall hold their appointments 
during the pleasure of the mayor; he shall have power, in cases of emergency, 
to appoint as many special watchmen as he may think proper, but such ap
pointments shall be reported to and subject to the action of the city councii 
at its next meeting. [R , § 1105.] 

795. Election of officers by council. 16 G. A., ch. 33, § 1; 17 G. A., 
ch. 20, § 1. In all cities of the first class incorporated tinder the general incor
poration laws of this state, whose population according to the census of 1875 
was not less than nineteen thousand, the city council at the first regular meet
ing m April in each and every year thereafter shall elect one city marshal, 
one city solicitor, one city physician, one building commissioner, one city civil 
engineer, one superintendent of city markets, one street commissioner, and 
when deemed necessary by the council, one wharf-master, who shall hold their 
respective offices for the term of one year and until their successors are elected 
and qualified, they shall be responsible to the city council for the true and 
faithful performance of the duties of their respective offices and shall receive 
for their services such compensation as the city council shall by ordinance 
from time to time provide, and for the election of* the officers provided for in 
this section it shall require an affirmative vote of a majority of all the members 
elected to the city council. 

796. Other officers; bonds. 16 G. A., ch. 33, § 2; 17 G. A., ch. 20, § 2. 
The qualified electors of every such city shall elect one treasurer, one auditor, 
and one police judge, who shall hold their respective offices for the term of 
two years and untif their successors are elected and qualified. Each of said 
officers shall have such powers and perform such duties as are prescribed by 
chapter ten, title four, of the code, and in any ordinance of the city not in
consistent with the code. The officers provided for in this and the preceding 
section shall each be required to give bonds with two sureties each in such 
sum for the faithful perlormance of their respective duties as the city council 
shall from time to time prescribe by ordinance, and the officers provided for 
m this act may be removed from their respective offices as is provrded by sec
tion five hundred and thirty of the code [§ 729]; provided, that the provisions 
of this act shall not apply to cities organized under special charter. 

797. 17 G. A., ch. 20, § 3. So much of section five hundred and thirty-four 
of the code [§ 794] as was superseded by chapter thirty-three of the sixteenth 
general assembly, is hereby revived, anything in subdivision one of section 
lorty-five of the code [§ 49], to the contrary notwithstanding. 

798. Officers; t e r m s . 535. The qualified electors shall elect a marshal, 
a civil engineer, a treasurer, an auditor, a solicitor, police judge, and a super
intendent of the market, who shall hold their offices for two years, and until 
their successors are elected and qualified; each of said officers shall have such 
powers and perform such duties as are prescribed in this chapter; or m any 
ordinance ot the city, not inconsistent herewith. [R , § 1106; 13 G. A., ch. 12.] 
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799. Marshal . 20 G. A., ch. 7, § 1. The mayors of cities of the first 
class organized under the general incorporation laws of the state and having 
a population of not less than twenty-two thousand and three hundred by the 
United States census of 1880 shall, subject to the approval of the city council, 
appoint a marshal who shall be ex officio chief of police, and shall hold his 
office at the pleasure of the mayor. The marshal so appointed shall have all 
the powers conferred by the statutes of the state and ordinances of the city 
on the chief of police and the marshal, except the appointment of deputy-
marshals, and shall perform the duties of both offices. He may designate one 
or more members of the regular police force of the city to act as deputy-
marshals, and such designated policemen shall have all powers now conferred 
on deputy-marshals. 

800. 20 G. A., ch. 7, § 2. All acts or parts of acts in conflict herewith are 
hereby repealed. 

801. P o w e r s a n d dut i e s of m a r s h a l . 536. The city marshal shall exe
cute and return all process to him directed by the mayor or judge of the police 
court, and shall attend on the sittings of said court; he shall have power to exe
cute any such process, by himself or deputy, in any part of the county; he shall 
suppress all riots, disturbances, and breaches of the peace, apprehend all per
sons committing any offense against the laws of this state or the ordinances 
of the city, and forthwith bring such persons before the proper authority for 
examination or trial; he shall have power to pursue and arrest any person 
fleeing from justice in any part of the state, and to receive and execute any 
proper authority for the arrest and detention of criminals fleeing or escaping 
from other places or states, and to appoint one or more deputies for whose offi
cial acts he shall be responsible; he shall have, in the drscharge of his proper 
duties, like powers, be subject to like responsibilities, and shall receive the 
same fees as sheriffs and constables in similar cases. [R , § 1107.] 

[The marshal may be given a fixed salary in lieu of fees: See § 813.] 

The county is not liable to the city marshal duty in respect to streets and sidewalks, notice 
for fees for services in criminal cases, notwi th- to h im of defective condition of a sidewalk 
standing the last clause of this section. He is will not be notice to the c i ty : Cook v. Ana-
si city officer, and is presumed to be payable mosa, 66-437. 
by the c i ty : Christ v. Polk County, 48-302. A city marshal who has properly seized 

In cases where for the same services the stock runn ing at large wi th in the city limits 
fees allowed to sheriffs are greater than those m a y keep it in such manner as he sees lit, and 
allowed to constables, the marshal can only will not lose jurisdiction thereof by placing it 
recover fees allowed constables: Bryan v. Des in a pound beyond the city l imi t s : Pierce v. 
Moines, 51-590. Evans, 38-495. 

The marshal not being charged wi th any 

802. Police; width of t ires; hack stands; rates. 537; 21 G. A., ch. 
92. The city council shall, by a general ordinance, direct the number of offi
cers of the police and watchmen to be appointed. They shall also provide, in 
addition to the regular watch, for the appointment of a reserve watch, to 
consist of a suitable number of persons in each ward, to be called into duty 
as the council may prescribe, and by the mayor or officers of police under his 
direction, in special cases of emergency. The duty of the chief and other-
officers of the police, and of the wratchmen, shall be, under the direction of 
the mayor and in conformity with the ordinances of the city, to suppress all 
riots, disturbances, and breaches of the peace; to pursue and arrest any per
son fleeing from justice in any part of the s tate; to apprehend any and all 
persons in the act of committing any offense against the laws of the state 
or the ordinances of the city, and forthwith to bring such person or persons 
before the police court or other competent authority for examination and at 
all times to diligently and faithfully enforce all such laws, ordinances, and 
regulations for the preservation of good order and public welfare as the city 
council may ordain, and for such purposes they shall have all the power of 
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constables. The mayor, marshal, chief of police, and watchmen of the city-
may, upon view, arrest airy person who may be guilty of a breach of the ordi
nances of the city, or of any crime against the laws of the state, and may, 
upon reasonable information, supported by affidavits, procure process for the 
arrest of any person who may be charged with a breach of any of the ordi
nances of the city. The city council shall have the power to prescribe by 
ordinance the width of the tires of all wagons, drays, and other vehicles 
habitually used in the transportation of persons and articles from one part of 
the city to another, or in the transportation of coal, wood, stone, or lumber 
into the city; to establish stands for hackney-coaches, cabs, and omnibusses, 
drays and express wagons, and enforce the observance and use thereof; and 
to fix the rates and prices for the transportation of persons and property in 
such coaches, cabs, and omnibusses from one part of the city to another. 

[Chief of police and piolice officers may be given a fixed salary: See § 813.] 

INFIRMAEY HOUSE OF EEFIJGE WOBKHOUSE POLICE OOUET. 

803. I n f i r m a r y . 538. The city council shall have power to establish and 
maintain an infirmary for the accommodation of the poor of the city, either 
within or without the limits of the city, and to provide for the distribution of 
outdoor relief to the poor. [R., § 1111.] 

804. H o u s e of r e f u g e . 539. The city council shall have power to estab
lish and maintain, either within its limits or within the county in which it is 
situated, a house of refuge or a house of correction, and a workhouse, or 
either of them, and place the same under the management and control of such 
directors, superintendents, and other officers as the council may, by ordinance, 
provide. All children under the age of sixteen years, who shall be convicted 
of any offense made punishable by imprisonment under any ordinance of the 
city, or who shall be liable to be committed to prison under any such ordi
nance, may be confined in such house of refuge, and may be there kept, or 
apprenticed out, under such rules as the directors of the house of refuge may 
prescribe, until they arrive at the age of eighteen years. Any person over 
the age of sixteen years convicted of the violation of any ordinance, and liable 
to be punished therefor by imprisonment, may, in lieu thereof, be committed 
to the house of correction, or to the workhouse, as may be provided bv ordi
nance. [R , § 1112.] 

805. D i r e c t o r s . 540. The board of directors of any house of refuge 
established by any city, are authorized to appoint a committee of one or more 
of their own number, with power to execute and deliver, on behalf of said 
board, indentures of apprenticeship for any inmate of said institution whom 
they may deem a proper person for an apprenticeship to a trade or occupation, 
to such person as said committee or the board may select; and said indent
ures shall have the like force and effect as other indentures of apprenticeship 
under the laws of this state, and said indentures shall be fifed and kept in said 
institution by the superintendent thereof, and it shall not be necessary to file 
the same in any other place or office. [R , § 1113.] 

8 0 6 . R e c o m m i t m e n t . 541. When any inmate of said institution shall 
have been apprenticed and proved untrustworthy and unreformed, he or she 
shall be recommitted to the said institution to be held in the same manner as 
before said apprenticeship. [R , § 1115.] 

807. City prison; station houses; police court and clerk. 542. The 
city councrl shall have power to erect, establish and maintain a city prison, 
which shall be in the keeping of the city marshal under such rules and regula
tions as the city council shall provide. They shall provide one or more watch or 
station houses; they shall also provide suitable rooms for holding police court; 
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they shall provide, by ordinance, for the election by the qualified electors of 
the city, or for the appointment by the police judge, of a clerk of such police 
court, and for the selection, summoning, and impaneling its juries, and for 
all such matters touching said court as may tend to its efficiency, and the dis
patch of business. No clerk of said court shall be in any way concerned as 
counsel or agent in the prosecution or defense of any person before such court. 
[R, § 1116.] 

[The city prison must be provided wi th a separate apar tment for the detention of females: 
See § 6126, 6127.] 

808. Police judge. 543. The police judge shall have, in all criminal 
cases, the powers and jurisdiction vested in justices of the peace; he shall also 
have power to take the acknowledgment of deeds and other writings, and 
shall have jurisdiction of all violations of the ordinances of the city. Every 
such police court shall be deemed a court of record, shall have a seal, to be 
provided by the city council, with the name of the state in the center, and the 
style of the court around the margin. [R, § 1117; 13 G. A., ch. 12.] 

While exercising the powers and jurisdic- has no r ight to a tr ial by ju ry , nor a change of 
tion of justices of the peace, juries m a y be v e n u e : Zellev. McHenry, 51-573. 
necessary (§ 6070), and under the preced- The provisions of the Code relat ing to police 
ing section the council may provide for im- courts, so far as they differ from the corre-
paneling t h e m ; but in the trial of offenses spondmg provisions of the Revision, are not 
against an ordinance of the city the defendant applicable to cities under special cha r t e r : 

Weir v. Allen, 47-482. 

809. Fees of police judge. 544. The police judge holding the police 
court shall be entitled to receive, in all criminal cases prosecuted in behalf of 
the state, the same fees, to be collected in the same manner, as a justice of the 
peace in like cases; and in cases prosecuted in behalf of the city, such fees, not 
exceeding those for services of the like nature in state prosecutions, as the 
council may, by ordinance, prescribe; and shall also receive such salary or 
compensation as the city council may in like manner prescribe. [R, § 1118; 
13 G. A., ch. 12.] 

[The police judge may be given a fixed salary in lieu of fees: See § 813.] 

I t seems that it would not be proper for the might recover from the judge fees received by 
council to provide tha t the police judge should him from the state in prosecutions under s ta te 
only have fees in cases where judgment should l aws : Des Moines v. Hillis, 55-643. 
be rendered in favor of the c i ty : Crane v. Des Where , by ordinance, the police judge is 
Moines, 47-105. given a salary in lieu of fees, the city becomes 

The statute (§ 813) allowing judges of police entitled to his fees in state cases, and the 
courts a fixed salary in lieu of fees, held to au- judge may bring action for such fees and ac-
thorize the allowance to a police judge of a count for them to the c i ty : Labour v. Polk 
salary in lieu not only of fees from the city, County, 70-568. 
but from any source whatever, so that the city 

810. Court open; jurors. 545. The police court shall always be open 
for the dispatch of business; and the jurors m said court shall have the quali
fications of jurors in the district court. [R, § 1119; 13 G. A., ch. 12.] 

811. Appeal. 546. An appeal may be taken from the police court, in like 
manner as from a justice of the peace, on the trial whereof the appellate court 
shall take judicial notice of the ordinances of the city. [R, § 1120; 13 G. A., 
ch. 12.] 

[As to courts taking judicial notice of city ordinances, see § 662 and notes.] 

812. Mayor to act. 547. Until a police judge shall be elected and quali
fied, the mayor of any such city shall have all the powers and jurisdiction of 
such judge, and shall hold the police court in such manner as required of the 
police judge, and shall be entitled to demand and receive the same fees and 
compensation as may be provided for the police judge or police court. [R, 
§ H21.J 

[The superior court, where there is one, exercises the jurisdiction of the police court: See 
§ 763, 769.] 
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COMPENSATION OF OFFICERS. 

813 . Salaries in lieu of fees. 17 G. A., ch. 56, § 1. All cities of the 
first class, organized under the general incorporation law, and all cities organ
ized under special charter, may provide by ordinance that all judges of police 
courts or other city courts, city marshals, chiefs of police, police officers, and 
all other officers elected or appointed, shall receive, in lieu of all fees now al
lowed by law or ordinance, such fixed salary, in monthly or quarterly instal
ments as may be provided by ordinance, when not provided by law, which 
salary, when it shall have been fixed, shall not be increased or diminished 
during their terms of office. 

An ordinance changing the compensation of act, during their term of office: Bryan v. Des 
the officers named from fees to salary, as con- Moines, 51-590. 
templated by this act, cannot affect such as This statute is not unconstitutional as dele-
are in office at the time of the passage of the gating legislative authority to the city council: 

Des Moines v. Hillis, 55-643. 

814. Ho other compensation. 17 G. A., ch. 56, § 2. No such officer of 
any such city shall receive, for his own use, any fees or other compensation 
for his services of such city, than that which shall be provided as contem
plated in section one of this act [§ 813]; but all such fees as are now or may 
hereafter be allowed by law for such services, shall, by such officer, when col
lected, be paid into the city treasury, at such time and in such manner as may 
be prescribed by ordinance. 

An officer having received a salary under an The city may recover from the police judge 
ordinance in pursuance of the preceding sec- fees received by him in criminal cases prose-
tion is estopped from claiming fees: Bryan v. cuted in behalf of the state, whether received 
Des Moines, 51-590. from defendants in such case or from the 

It is immaterial that he has collected fees county: Des Moines v. Hillis, 55-643. 
and paid them into the city treasury under But the police judge may sue the county 
protest: Christ v. Des Moines, 53-144. for such fees: Labour v. Polk County, 70-56S. 

815. Repealing clause; proviso. 17 G. A., ch. 56, § 3. All acts and 
parts of acts in conflict herewith are hereby repealed; provided, that the in
tent of this act is not to abolish any fees now allowed by law, but to require 
the same to be paid into the city treasury. 

816 . Compensation of councilmen. 22 G. A., ch. 24, § 1. There shall 
be paid to members of the city council of cities of the first class, an amount 
prescribed by ordinance not in excess of two hundred and fifty dollars per 
annum, and this amount shall be in full compensation of all services of such 
councilmen of every kind and character whatsoever, connected with their 
official duties. 

817. 22 G. A., ch. 24, § 2. All acts and parts of acts in conflict herewith 
are hereby repealed. 

MISCELLANEOUS PEOVISIONS. 

818. Fire regulations. 22 G. A., ch. 21, § 1. Cities of the first class, 
shall have power to make regulations against danger or accidents by fire, to 
establish fire limits and to prohibit the erection thereon of any building or 
addition to any building unless the outer wails and roof thereof be made of 
brick and mortar or of iron and stone and mortar or of other non-combustible 
material and to provide for the removal of any building or addition erected 
contrary to such prohibitions. 

819. 22 G. A., ch. 21, § 2. The provisions of section four hundred and fifty-
seven of the code of 1873 [§ 616] shall not apply to cities of the first class. 

820. Library tax. 22 G. A., ch. 18, § 1. All cities of the first class or
ganized as such since January first, 1885, that have accepted the benefits 
of the provisions of section four hundred and sixty-one of the code of 
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Towa [§ 620], shall in addition to the powers conferred by said section have 
power to levy and collect a tax not to exceed three mills on the dollar of the 
assessed valuation of such city or town to pay the interest on any indebted
ness heretofore contracted or that may hereafter be contracted or incurred for 
the purchase of land and the erection of buildings for a public library or the 
hiring of rooms or buildings for such purposes or for the compensations of 
the necessary employees as provrded in section four hundred and sixty-one of 
the code [§ 620] and to create a sinking fund for the extinguishment of such 
indebtedness. 

821. I m p r o v e m e n t of a l l eys . 22 G. A., ch. 13, § 1. So much of sec
tion one, chapter fifty-one, acts of the fifteenth general assembly [§ 625] as 
requires cities of the first class to provide by ordinance for the improvement 
of alleys after presentation of petition by owner of property to be assessed, 
is hereby repealed and such cities of the first class organized under the general 
incorporation laws of the state may provide by ordinance how such improve
ments shall be made; and hereafter said cities of the first class may order an 
alley to be improved, graded or macadamized by resolution passed by an 
affirmative vote of two-thirds of such council and on voting on such resolution 
the yeas and nays shall be recorded. 

822. Appropr ia t ions . 22 G. A., ch. 4, § 1. All cities of the first class 
shall make their appropriation for all the different expenditures of the city 
government for each fiscal year at or before the beginning thereof, and it 
shall be unlawful for the city council or any officer, agent or employee of the 
city, to issue any warrant, enter into any contract, or appropriate any money 
in excess of the amount thus appropriated, for the different expenses of the 
city, during the year for which said appropriation shall be made, and any such 
city shall not appropriate in the aggregate, an amount in excess of its annual 
legally authorized revenue, but nothing herein shall prevent such cities from 
anticipating their revenues for the year for which such appropriation was 
made, or from bonding or refunding their outstanding indebtedness, provided, 
that this section shall not apply to cities of the first class organized since 1881. 

823. B i d s for suppl ies . 22 G. A., ch. 4, § 2. Such cities shall advertise 
in at least two newspapers published in said cities for three weeks, two inser
tions each week for bids for furnishing all supplies of every kind, for the sev
eral departments of [the] city, not required to be advertised for by the board 
of public works; said advertisements to be published two weeks before the 
beginning of each fiscal year. Each officer or board in charge of any depart
ment in said cities, shall furnish and file in the city clerk's office, thirty days 
before the beginning of each fiscal year, a sworn, detailed statement of the 
supplies necessary tor his or their department during the next fiscal year. 

STEEBT IMPEOVEMENTS I N CITIES OF FIRST CLASS. 

824. Special a s se s sments . 20 G. A., ch. 20, § 1. Cities of the first class, 
that have been or may be so organized since January first, 1881, shall have 
power to open, widen, extend, grade, construct permanent sidewalks, curb, 
pave, gravel, macadamize and gutter, or cause the same to be done in any man
ner they may by ordinance deem proper, any street, highway, avenue or alley 
within the limits ot such city, and may open, extend, widen, grade, park, pave 
or otherwise as aforesaid, improve part of any such street, highway, avenue 
or alley, and levy a special tax as hereinafter provided, on the lots and lands 
fronting and abutting on such street, highway, avenue or alley, and where said 
improvements are proposed to be made to pay the expenses of the same. 
But unless the owners, resident in such city, of a majority of the front feet 
owned by them, of the property subject to assessment as hereinafter provided, 
for such improvements, shall petition the council of such city to make the 
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same, such improvements shall not be made until three-fourths of all the mem
bers of such council shall by vote, assent to the making of the same: Pro
vided, that the construction of permanent sidewalks, curbing, paving, gravel
ing or macadamizing of any such street, highway, avenue or ahVy, shall not 
be done until after the bed of the same snail have been brought so near to 
the grade as established by the ordinances of such city, as that said side
walks, curbs, paving or other improvements as aforesaid, when fully completed, 
will bring said streets, highways, avenues or alleys fully up to said established 
grade. 

825. Contract. 20 G. A., ch. 20, § 2. It shall be the duty of the council 
of said city to require all of the work necessary to the making of any im
provements authorized by section one hereof [§ 824], to be done under contract 
thereof, to be entered into with the lowest responsible bidder, and bonds with 
good and sufficient surety for the faithful performance of such work, shall be 
required to be given by the contractors; provided, that all bids for such work, 
or any part thereof, may be rejected by such council, and new bids ordered. 

826. Improvement districts; taxes; collection. 20 G. A., ch. 20, 
§ 3. Any such city shall, for the purpose of effectuating the objects enumerated 
in section one hereof [§ 824], have power, by ordinance, to create improvement 
districts, which shall be consecutively numbered. The cost of opening, ex
tending, widening, grading, constructing permanent sidewalks, curbing, pav
ing, graveling, macadamizing and guttering any street, highway, avenue or 
alley, within any improvement district, except spaces in front of city prop
erty, and any other property exempt from special taxes except the intersec
tions of streets, highways or avenues and space opposite alleys, and except as 
to paving, graveling or macadamizing between and outside the rails of rail
ways and street railways, shall be assessed upon the lots and lands abutting 
the same, in proportion to the front feet so abutting upon such street, high
way, avenue or alley, where said improvements are proposed to be made. The 
assessment of the special taxes herein provided for shall be made as follows: 
The total cost of the improvement, except spaces in front of city property 
and any other property exempt from special taxation, and except as to inter
sections of streets, highways or avenues, and space opposite alleys, and except 
as aforesaid, as to the paving, graveling or macadamizing between and outside 
the rails of any railway or street railway, shall be levied upon the property as 
aforesaid, and become delinquent as herein provided; one-fifth shall become 
delinquent in ninety days after such levy, one-fifth rn two years, one-fifth in 
four years, one-fifth in six years, and one-fifth in eight years, after the levy is 
made. Such special taxes shall be payable by the owners of the property 
upon which they are levied as aforesaid, at or before the times they become 
delinquent, as hereinbefore provided and in the instalments herein mentioned; 
and shall also be a lien upon the lots and lands so assessed, and shall draw in
terest at the rate of six per cent, per annum from the time of the levy afore
said, until the same shall be paid or become delinquent, whichever shall first 
happen, said interest to be payable semi-annually, or annually as the council 
of such city may deem best. The property so assessed majr be sold for the 
payment of any instalment of said tax or interest as aforesaid, which is pay
able and delinquent at the time in the same manner, at any regular or ad
journed sale or special sale called therefor, with the same forfeitures, penalties 
and right of redemption, and certificates and deeds on such sales shall be 
made in the same manner and with like effect as in case of sales for non-pay
ment of the ordinary taxes of such city, as now or hereafter provided by law 
in respect thereto: Provided, however, that the sale of any property for the 
non-payment of any instalment as aforesaid, either of tax or interest, shall 
not be taken or construed as in any manner affecting the validity of the lien 
on the same for any instalment thereof, with interest as aforesaid, which may 
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subsequently become delinquent and payable. Such city council may provide 
by ordinance for the mode of making and returning the assessment hereinbe
fore authorized; and payment of such assessment after they become delin
quent, and if [of] interest as aforesaid, may, if so directed by said council, be 
enforced by suit in court, in the manner and by the proceedings provided by-
sections four hundred and seventy-eight and four hundred and eighty^-one of 
the code [§§ 649, 652]. In case of omissions, errors, or mistakes in making 
s*ach assessment or levy, in respect of the total cost of the improvement, or in 
case of deficiencies or otherwise, it shall be competent for the council to make 
a supplemental assessment and levy to support such deficiencies, omissions, 
errors or mistakes; said supplemental assessment and levy shall be a lien on 
the lots and lands as aforesaid, shall be payable in the same manner and in 
the same instalments, shall draw interest at the same rate, and shall be capa
ble of enforcement in the same manner as hereinbefore provided, with respect 
to the original assessment and levy. Said taxes shall constitute a sinking 
fund for the payment of the costs of the opening, extending, widening, grad
ing, or any other improvements herein specified, of the street, highway, ave
nue or alley, on which the property abuts, upon which the same are levied, 
and shall be used and appropriated to no other purpose than the payment of 
the costs of said improvements, and any bonds which may be issued as here
inafter provided, until the whole cost of said improvement, and all of said 
bonds, with interest, shall be fully paid and satisfied. 

8 2 7 . Dis tr ic t t a x b o n d s . 20 G. A., ch. 20, § 4. For the purpose of pay
ing the costs of the improvements mentioned and specified in section three 
hereof [§ 826], and which costs are to be assessed and levied as aforesaid, upon 
the lots and lands as aforesaid, the council of any such city shall have power 
and may by ordinance cause to be issued bonds of such city, to be called " Im
provement Bonds of District No. —," said bonds to be issued in four series, 
the first series in the aggregate to be for an amount not exceeding one-fifth 
of the total cost of the expense of the opening, extending, widening, grading 
or other improvement as aforesaid of the particular street, highway, avenue 
or alley, to defray the costs at which said bonds are issued, and to be payable 
in not exceeding two years from date thereof; the second series to be for a 
like aggregate amount and payable in not exceeding four years from date 
thereof; the third series to be for a like aggregate amount and payable in not 
exceeding six years from date thereof, and the fourth series to be for a like 
aggregate amount and to be payable in not exceeding eight years'from date 
thereof; all of said bonds to bear not exceeding six per cent, per annum inter
est, payable annually or semi-annually as said council may provide, with inter
est coupons attached, to express on their face the name ot the street, highway, 
avenue or alley to defray the costs for which they are issued, and also that 
the last four instalments of the special taxes and assessments assessed and 
levied or to be assessed and levied as aforesaid on the lots and lands abutt ing 
on the street, highwa}7, avenue or alley so as aforesaid opened, extended, 
graded, or in any other manner as aforesaid improved, shall be and constitute 
a sinking fund for the payment of said bonds and interest thereon, and to be 
used and appropriated to no other purpose until the whole of said bonds with 
interest thereon shall have been paid and fully discharged. Said bonds shall 
not be negotiated or sold for less than their par value and may be respectively 
for amounts ranging from one hundred dollars to one thousand dollars as said 
council may provide by ordinance. The proceeds arising from said bonds 
shall be applied exclusively to and appropriated and used for no other purpose 
than the liquidation of the costs of the improvements as aforesaid to and upon 
the partrcuiar street, highway, avenue or alley, to defray the cost of which 
said bonds are issued. 
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828. City b o n d s . 20 G. A., ch. 20, § 5. Whenever the council of any 
such city shall deem it expedient they shall have power for the purpose of 
paying the costs of opening, extending, widening, grading, paving, curbing, 
guttering, graveling or macadamizing spaces in front of city property and of 
other property exempt from special taxation, the intersections of any streets, 
highways, avenues or alleys and the space opposite alleys, to issue bonds of 
the city to run for not exceeding twenty years and to bear interest payable 
semi-annually at a rate not exceeding six per cent, per annum, with coupons 
attached, to be called " City Improvement Bonds," and which shall not be 
sold for less than par, and the proceeds of which shall be used for no other 
purpose than paying for the cost of the improvements aforesaid and upon the 
particular streets, highways, avenues or alleys, the intersections of which and 
spaces opposite which are improved as aforesaid; provided, that no bonds can 
be issued to pay for any such improvements as aforesaid except when the 
same become a part of and are necessary to fully complete the improvements 
as aforesaid of any street, highway, avenue or alley undertaken to be made 
or made under section three hereof [§ 826]. 

829. P a v i n g tracks . 20 G. A., ch. 20, § 6. All railway companies and 
street railway companies in cities of the first class as provided in section one 
of this act [§ 824], shall be required to pave, or repave between rails and one 
foot outside of their rails, at their own expense and cost. Whenever any street, 
highway, avenue or alley shall be ordered paved or repaved by the council of 
any such city, such paving or repaying between and outside of the rails, shall 
be done at the same time and shall be of the same material and character as 
the paving or repaying of the street, highway, avenue or alley upon which 
said railway track is located, or of such other material as said council may 
order, and when said paving or repaying is done said companies shall lay in 
the best approved manner the strap or flat rail. Such railway companies shall 
keep that portion of the streets, highways, avenues or alleys between and one 
foot outside of their rails, up to grade and in good repair, using for such pur
pose the same materral with which the street, highway, avenue or alley is 
paved upon which the track is laid, or such other material as said council may 
order. In the event of the neglect or refusal of such railway companies to 
pave, or repave, or repair as aforesaid, when so ordered and directed as afore
said by the council ot such city, such city shall have power to pave, repave or 
repair between and outside of said rails as herein required of such railway 
companies, and the cost and expenses of the same to assess and levy as a spe
cial tax upon any of the real estate or personal property of such railway com
pany, within the corporate limits of said city, which tax shall be a lien upon 
said property, shall become delinquent in sixty days after it is levied, shall 
draw interest at the rate of seven per cent, per annum, and said city shall have 
power to enforce the payment of the same in the same manner and by the 
same means and with and under the same penalties as is provided herein with 
reference to speciai taxes upon the abutting property on the streets, highways, 
avenues or alleys, ordered to be improved as aforesaid, as hereinbefore pro
vided. 

830. City may open or grade. 21 G. A., ch. 160, § 2. Any city of the 
first class organized as such since January first, A. D. 1886 in addition to the 
requirements of chapter twenty of the laws of the twentreth general assembly 
of Iowa [g§ 824-829] may provide by ordinance that any part of the expense 
of opening, widening, extending and grading only of any street, highway, 
avenue or alley m frc-nt of or alongside of abutting property that is, under 
sard act, subject to specral assessment therefor shall be pard by the crty in
stead ot assessing the whole cost to such abutting property as therein required 
and in such case the same may be paid for in the same manner as street mter-

» 
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sections and spaces in front of cityT property under section five of said chap
ter twenty [§ 828] and this section shall be deemed a part of said chapter 
twenty. 

831. Special i m p r o v e m e n t t a x . 21 G. A., ch. 160, § 3. Such cities of 
the first class organized as such since January first, 1886, for the purpose of 
paying the city improvement bonds, authorized under section five of said chap
ter twenty of the laws of the twentieth general assembly [§ 828] or of pay ing 
for such improvements themselves and those authorized by section two hereof 
[§ 830], are hereby authorrzed and required to levy annually until the same is 
paid for, a special city improvement tax upon all the property within the c i ty 
not exceeding three mills on the dollar to be collected the same as other taxes 
and the money so arising therefrom shall constitute a special fund for the 
payment of said bonds and interest and improvements to be used and appro
priated to no other purpose. In issuing such city improvement bonds in such 
city under said section five and section two hereof [§§ 828 and 830] such ci ty 
may make any of the same become due at periods as soon as such levy will 
provide sufficient funds for the payment of the same and such bonds shall be 
deemed issued in anticipation of the revenue herein provided for their payment . 

8 3 2 . D i v e r s i o n Of t a x . 21 G. A., ch. 160, § 4. Any officer of such city 
or member of the city council who shall participate in or assist in any diver
sion of said tax or the moneys collected thereunder to any other purpose than 
those provided in this act shall be guilty of the crime of embezzlement and be 
punished accordingly. 

833. P a v i n g f u n d t a x . 22 G. A., ch. 12, § 1. All cities of the first class 
that have been, or may be organized under the general incorporation laws of 
cities in this state since January first, 1881, shall have power to levy not ex
ceeding five mills on the dollar on the assessed valuation of all taxable prop
erty in such cities for the purpose of creating a fund to pay the costs and 
expenses incurred by such cities in the building of pavement or other city 
street improvement now authorized by law to be made by cities at the inter
sections of streets, highways, avenues, alleys or other places when the costs 
and expenses of such street improvements are not assessable against the front
ing or abutting property and such cities may anticipate the collection of said 
tax and issue crty improvement bonds to run for a period not exceeding twenty 
years and may create a sinking fund to pay the accrued and accruing interest 
and principal of said bonds at their maturity as the council shall provide by 
ordinance. 

834. Re-assessment of special taxes. 22 G. A., ch. 44, § 1. In cities 
of the first class and cities organized under special charter, whenever, by rea
son of an alleged non-conformity to any law or ordinance, or by reason of 
any omission or irregularity, any speciai tax or assessment is either invalid or 
its validity is questioned, the city council may make all necessary orders and 
ordinances and may take ail necessary steps to correct the same and to re-assess 
and to re-levy the same, including the ordering of work, with the same force 
and effect as if made at the time provided by law or ordinance relating there to ; 
and may re-assess and re-levy the same with the same force and effect as an 
originai levy. AVhenever any apportionment or assessment is made and any 
property is assessed too little or too much, the same may be corrected and re
assessed for such additional error as may be proper, or the assessment may be 
reduced even lo the extent of refunding the tax collected. 

8 3 5 . R e - l e v y a n d co l l ec t ion . 22 G. A., ch. 44, § 2. Any special tax 
upon re-assessment or re-levy shall, so far as is practicable, be levied and col
lected as the same would have been if the first levy had been enforced. 

8 3 6 . T i m e w a i v e d . 22 G. A., ch. 44, § 3. Any provision of any law or 
ordinance specifying a time when or the order m which acts shall be done in 
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a proceeding which may result in a special tax, shall be taken to be subject to 
the qualifications of this act. 

837. Lega l i z ing . 22 G. A., ch. 44, § 4. Any and every ordinance or part 
thereof of any such city heretofore passed in substantial conformity with this 
act is hereby legalized. 

SEWERS I N CITIES OF FIEST CLASS. 

838. Construction; districts; tax. 17 G. A., ch. 162, § 1; 21 G. A., 
ch. 34. All cities of the first class in the state may provide by ordinance for 
the construction of sewers, or may divide the city into sewerage districts in 
such manner as the council may determine, and pay the cost of constructing 
same out of the general revenue of the city, or assess the cost upon the ad
jacent property, or may levy a certain sewerage tax within the sewerage dis
trict, out of which to pay for the construction of the same, which sewerage 
tax shall not exceed in any one year, two mills on the dollar of the assessed 
value of the property within such district, or may pay a part of the cost of 
such construction out of the general revenue, a part by the assessment of ad
jacent property, and a part by levying a tax upon all the property within the 
sewerage district, or may pay for the same by pursuing any two of the 
methods herein named. 

The city may create one sewerage district, The construction of one sewer leading 
comprising all its territory. An ordinance through two or more connecting streets may 
having been duly passed providing for the be ordered in one proceeding, and the assess-
construction of sewers, the city may. by reso- ment made upon abut t ing property for the 
lution, exercise the authori ty, and apply it to whole work : Grimmell v. Des Moines. 57-144. 
any particular sewer. A call of yeas and Where a city had, prior to the passage of 
nays is not essential on passage of such reso- this act, levied a t a x for, and commenced the 
lu t ion: Grimmell v. Des Moines, 57-144. construction of, a sewer, which constitutes a 

Sewerage in a populous city is not merely main ar tery in the system of sewerage of the 
a private mat ter for the convenience of a city, held, tha t it could not change the mode 
few persons, but is a mat ter of public con- of paying for further improvements, and re-
cern affecting the health and lives of t he quire the adjacent property to pay the whole 
inhabitants, and a city or town may, in pursu- expense thereafter to be incurred; and further, 
ance of law, assess the expense of the con- held, that the legislature could not, by a legal-
struction of a sewer upon abutt ing property, izing act, render valid such improper action 
without regard to the benefits conferred upon of the c i ty : Independent School Dist. v. Bur-
such property: Gatch v. Des Moines, 68-718. lington, 60-500. 

The ordinance should provide for notice to Where the resolution of the councii order-
the property owner and opportunity to appear ing a sewer adopts the plat of the engineer by 
and object to the assessment on his property: reference thereto, and thus furnishes a means 
Ibid. of obtaining precise knowledge of the t ax as-

The city cannot assess the expense of con- sessed to each t ract and individual and the 
structing a sewer upon abut t ing property be- total cost of the sewer, it is sufficiently defi-
longing to the s ta te : Polk County Savings n i t e : Dittoe v. Davenport, 74-66. 
Bank v. State, 69-24. 

839. Bids . 17 G. A., ch. 162, § 2. I t shall be the duty of such city 
council to require the work of constructing such sewers to be done under con
tract therefor, to be entered into with the lowest responsible bidder, and bonds 
with surety for the faithful performance of such work shall be required to be 
given by the contractors; provided, that all bids for such work may be rejected 
by such council if by them thought to be exorbitant, and new bids ordered. 

840. Col lec t ion of t a x . 17 G. A., ch. 162, § 3. All special tax levied 
for the construction of sewers under this act shall be payable by the owners 
personally at the time of such assessment, and shall also be a lien upon the 
lots and lands so assessed and shall bear such rate of interest, and the said 
property assessed may be sold for the payment thereof, in the same manner at 
any regular or adjourned sale or special sale called therefor, with the same 
forfeitures, penalties and right of redemption and certificates and deeds on 
such sales shall be made in the same manner and with like effect as in case of 
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sales for non-payment of the ordinary annual taxes of such cities respectively, 
as now or hereafter provided by law in respect thereto, or the city council 
may provide by ordinance for the sale of such assessed property at a special 
tax sale to be called therefor, after giving notice therefor three consecutive 
wreeks in one of the newspapers published in said city; the last of which pub
lications shall be at least ten days before the day of sale. 

8 4 1 . M o d e of a s s e s s m e n t . 17 G. A., ch. 162, § 4. Such city council 
may provide by ordinance for the particular mode of making and re tu rn ing 
the assessments hereinbefore authorized, and payment of such assessments 
may, if so directed by said council, be enforced by suit in court, in the m a n n e r 
and by the proceedings provided for by sections four hundred and seventy-eight, 
four hundred and seventy-nine and four hundred and eightv-one of the code 
[§§ 649, 650, 652], 

842. Powers under other provisions. 17 G. A., ch. 162, § 5. Nothing 
in this act contained shall take away, impair or interfere with the powers con
ferred by section four hundred and sixty-five of the code [§ C24J, for the con
struction of sewers, and payment therefor in whole as therein provided. 

8 4 3 . C r o s s - s e w e r s . 17 G. A., ch. 162, § 6. The city council shall have 
power to provide, by ordinance, terms and conditions on which cross-sewers 
may be attached to, or connected with main sewers; and in cases where sew
ers have been constructed in whole or in part by special assessment, may pay 
unto the parties who have been so assessed, the money, or a part thereof 
charged and collected for the privilege of at taching such cross-sewers. 

8 4 4 . 17 G. A., ch. 162, § 7. Provided, that nothing in this section shall be 
held or taken to repeal, impair or in any manner affect chapter fifty-four, acts 
of the sixteenth general assembly [§§ 943-947], or any provision thereof. 

8 4 5 . S e w e r t a x . 20 G. A., ch. 25, § 9. In case the council of any city 
of the first class that has been or may be so organized since January first, 
1881, shall assess the cost, in whole or in part, of the construction of sewers 
on the adjacent property, it may, instead of making said special tax payable 
at the time of such assessment, levy the whole of such special tax on said 
property at one time, and provide by ordinance that the same shall become 
payable and delinquent as lollows, viz: One-fifth in sixty days, one-fifth in 
two years, one-fifth in three years, one-fifth in four years, and one-fifth in five 
years after the levy is made. Said special tax shall be payable by the 
owners of the property on which it is levied at or before the time it becomes 
delinquent and in the instalments hereinbefore mentioned, and shall be a lien 
upon the lots and lands so assessed and upon which it is levied, shall draw in
terest at the rate of seven per cent, per annum from the time of the levy 
thereof until the same shall be paid or become delinquent whichever shall 
first happen. The payment of each and every instalment of such tax mav 
be enforced in the same manner, under the same penalties, and by the same 
methods as is provrded in section three or section four of the act to which 
this is amendatory [§§ 840, 841]: Provided, however, that the sale of any 
property for the non-payment of any rnstalment as aforesard shall not be 
taken or construed as rn any manner affecting the valrdity of the lien on the 
same for any instalment thereof which may subsequently become delinquent. 
Said taxes shall constitute a sewerage fund for the payment of the cost of con
structing sewers in front, rear or through the property upon which they are 
levied, and shall be used for and appropriated to no other purpose than the 
payment m whole or in part, as the case may be, of the cost of constructing 
said sewers so located or any bonds which may be issued as hereinafter pro
vided. 

8 4 6 . B o n d s . 20 G. A., ch. 25, § 10. Whenever any such city exercises 
the powers granted in section nine hereof Qj 845j, it may, for the purpose of 

Von. 1—14 
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anticipating the collection of said special taxes, and it may for the purpose of 
anticipating the collection of any sewerage taxes it has power to levy under 
section one of the act to which this is supplementary [§ 838], by ordinance 
cause to be issued its bonds, to be called "sewerage bonds;" said bonds to 
be issued in four series, each series, in the aggregate respectively, to be for 
an amount not exceeding the amount of special taxes, as provided in section 
nine hereof [g 845J which become delinquent respectively in two, three, four 
and five years after their lev_y; and for such further amount as said city may 
propose to levy and have the power to levy for each of the respective years 
aforesaid under the provisions of section one [§ 838] of the act ' to which this 
is amendatory, on the property within the sewerage district in which said 
sewer or sewers are to be or have been constructed, the first series to be pay
able m not exceeding two }Tears from the date of their issue; the second 
series to be payable in not exceeding three years from the date of their issue; 
the third series to be payable in not exceeding four years from the date of 
their issue; and the fourth series to be payable in not exceeding five years from 
the date of their issue; all of said bonds to bear interest not exceeding six 
per cent, per annum, interest payable annually or semi-annually, as said council 
may provide, with interest coupons attached, to express on their face the name 
of the street, highway, avenue, or alley, on which the sewer is located, to de
fray the cost of which they are issued, and also that the last four instalments 
of the special taxes assessed and levied as aforesaid on property abutting on 
the particular part of the street, highway, avenue or alley on which said 
sewer or sewers are located, as also the sewerage tax levied, or to be levied, on 
the property in the sewerage district to defray the cost of the particular 
sewer or sewers named as aforesaid in said bonds, shall be and constitute a 
sinking fund for the payment of said bonds and interest; and to be used and 
appropriated to no other purpose until the whole of said bonds, with interest, 
shall have been iully paid and discharged. Said bonds shall not be negoti
ated or sold for less than their par value, and may be respectively for amounts 
ranging from one hundred dollars to one thousand dollars, as said council 
may by ordinance provide. The proceeds arising from said bonds shall be 
applied exclusively to, and appropriated and used for, no other purpose than 
the liquidation of the costs of constructing the sewer or sewers upon the par
ticular street, highway, avenue or alley, to defray the cost of which said 
bonds are issued. 

847. Other prov i s ions appl icable . 21 G. A., ch. 160, § 1. All the pro
visions of chapter one hundred and sixty-two of the laws of the seventeenth 
general assembly of the state of Iowa and amendments and acts supplemen
tary thereto [§§ 838-844] snail be applicable to and hereby conferred upon 
cities ot the first cfass, organized as such since January first, A. D. 1886, not
withstanding the fact that any such city may have, prior to the time of be
coming such city of the first class, commenced a general system of sewerage 
by the levy and expendrture of any tax therefor, under the provision ot chapter 
one hundred and seven of the acts of the sixteenth general assembly of Iowa 
[§§ 740-748]. 

8 4 8 . A d d i t i o n a l p o w e r . 22 G. A., ch. 6, § 1. All cities of the first class 
containing according to the census of 1885 a population of over thirty thou
sand authorized by sectron one of chapter one hundred and sixty-two of the 
acts of the seventeenth general assembly [§ 838] to provide by ordinance tor 
the construction of sewers, shall have the power and be subject to the condi
tions and requirements hereinafter provided. 

849. N o t i c e of r e so lu t ion . 22 G. A., ch. 6, § 2. Whenever cities sub
ject to the provisions of this act shall deem it necessary to construct any 
sewer the council shall declare by resolution the necessity therefor and shall 
state the kind, srze, location and designate the terminal points thereof and no-
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tice for twenty days of the passage of such resolution shall be given not less 
than two weeks nor more than four weeks in some newspaper of general cir
culation published in such city and by handbills posted in conspicuous places 
along the line of the proposed sewer. Said notices shall state the t ime and 
place when and where the property owners along the line of said proposed 
sewer can make objections to the necessity of the construction thereof. 

8 5 0 . P l a n a n d spec i f i ca t ions . 22 G. A., ch. 6, § 3. If the council shall 
thereafter determine to construct such sewer it shall declare the same by reso 
lution stating the kind, size, terminal points thereof and location. The city 
engineer shall at once file the plans and specifications therefor in the office of 
the board of public works for public inspection and the proposals for bids and 
letting the contract shall bo in compliance with the provisions of chapter one 
hundred and sixty-eight, laws of the twenty-first general assembly and chapter 
one hundred and sixtv-two. laws of the seventeenth general asseiab'y and acts 
amendatory thereto |jj§ 838-844 and 859-880]. 

8 5 1 . A s s e s s m e n t Of cost . 22 G. A., ch. 6, §4 . When the contract is 
awarded for the construction of said sewer, the board of public works, in con
nection with the city engineer shall constitute the board of assessors and shall 
at once proceed to make the assessment on the various lots to be charged 
therewith m proportion, as nearly as may be to the benefits which in their 
opinion shall result from such sewer and such lots respectively and file tho 
same with the city council as soon as practicable after the awarding of the 
contract and in estimating the benefits to result from such sewer no account 
shall be taken of improvements and each lot shall be considered as wholly 
unimproved. 

8 5 2 . P u b l i c a t i o n . 22 G. A., ch. 6, § 5. Before adopting the assessments 
so made, the council shall publish notice for two consecutive weeks in some 
newspaper of general circulation in the corporation stating the time and 
place, when and where said assessments will be confirmed by the city council 
and if any person object to his assessment he shall file his objections in writ
ing with the city clerk on or before snch date and when the assessment is con-
finned by the council it shall be complete and final. 

8 5 3 . V o t e n e c e s s a r y . 22 G. A., ch. 6, § 6. The concurrence of two-
thirds of the members of the city councii shall be necessary to confirm the 
assessment made by the board of assessors. 

8 5 4 . A s s e s s m e n t , 22 G. A., ch. 6, § 7. When it shall appear to the 
council that a speciai assessment is invalid by reason of informality or irregu
larity in the proceedings or when any assessment shall be adjudged to be 
illegal by a court of competent jurisdiction, the councii may order a re-assess
ment and the proceedings upon a, re-assessment shall be conducted in the same 
manner as provided in respect to the original assessment. 

8 5 5 . L i m i t . 22 G. A., ch. 6, § 8. There shall not be assessed to the lots 
or land adjacent to the line of any sewer an amount m excess of three dollars 
per lineal Toot, and whenever any assessment shall be made to the limit herein 
prescribed and the board of assessors and city councii shall determine that 
certain lots or land adjacent to the line of such sower is not benefited in 
whole or in -part, the council shall order and deliver to the contractor a war
rant drawn on the sewer fund for the amount that cannot be assessed on the 
property not benefited. 

8 5 8 . 22 G. A., ch. 6, § 9. Chapter one hundred and sixty-six, laws of the 
twenty-first general assembly, the same b o n g entitled, " An act supple
mentary to chapter one hundred and sixty-two of the laws of the seventeenth 
general assembly," is hereby repealed. 

8 5 7 . T a x . 22 G. A., ch. 7, g 1. All cities of the first c'ass that have been 
organized under the general incorporation laws of the state since the first day 
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of January, 1881, shall have power to levy a tax not exceeding five mills on 
the dollar of the assessed valuation of all taxable property within such cities 
for the purpose of creating a fund to pay the cost and expense incurred by 
such cities for the purpose of constructing sewers at the intersections of streets, 
highways, avenues, alleys or other places, where the costs and expenses in
curred are not assessable against the fronting, abutting, or adjacent property 
as now provided by law, and to enable such cities to make such sewer improve
ments at intersections as aforesaid or- to include and pay a part of the costs 
assessable against private property as is provided in section one of chapter one 
hundred and sixtv-two. acts of the twenty-ninth [seventeenth] general assembly 
>§8381. 

3 5 8 . B o n d s . 22 G. A., eh. 7, § 2. Such cities shall have the power to an
ticipate said sewer tax and the collection of the same and to issue city sewer
age bonds based on the anticipated levy and collection of said tax, which said 
bonds when so issued, to run for a period not exceeding twenty years and to 
create a sinking fund for the payment of said bonds with accrued and accru
ing interest and principal by the levy of such taxes therefor as now authorized 
by law a part of the revenue of which to be appropriated for the payment of 
said bonds out of said sinking fund as the city council shall provide by ordi
nance. 

CONTRACTS, BONDS AND ASSESSMENTS FOE PAVING, CUBBING AND SEWERING IN 

CEIiTAIH CITIES OF THIS SI EST CLASS. 

8 5 9 . W h a t c i t i es . 21 G. A., ch. 168, § 1. All cities of the first class in 
this state, containing according to any legally authorized census or enumera
tion a population of over thirty thousand shall have the powers and be sub
ject to all of the provisions of this act. 

8 6 0 . C o n t r a c t s . 21 G. A., ch. 168, § 2; 22 G. A., ch. 5, § 1. When the 
council of any such city shall direct the paving, curbing or sewering of any 
street or streets the board of public works of such city shall make and enter 
into contracts for furnishing materials and for curbing and paving or sewer
ing, as the case may be, of any such street or streets either for the entire work 
in one contract or parts thereof in separate and specified sections as to them 
way seem best; provided that no work shall be done under any such contract 
until a certified copy shall have been filed in the office ®f the city clerk. 

8 6 1 . P r o p o s a l s . 21 G. A., ch. 168, § 3 ; 22 G. A„ ch. 5, § 2. All such 
contracts shall be made by the board of public works in the name of the city 
upon such terms of payment as shall be fixed by the councii and shall be made 
with the lowest bidder or bidders upon sealed proposals after public notice 
ior not less than three weeks in at least two newspapers of said city which 
notice shall state the kind and amount of work to be done and specify the 
different kinds of material for which bids shall be received. 

8 6 2 . B o n d oi c o n t r a c t o r . 21 G. A., ch. 168, § 4. Each contractor shall 
be required to give a bond to the city with sureties to be approved by the 
council for the iaithlul performance of the contract, and the council shall have 
power to institute suit m the name of the city to enforce all such contracts. 

8 8 3 . Du ty oi city engineer. 21 G. A., ch. 168, % 5; 22 G. A., ch. 5, § 3. 
I t shall be the uufy of the city engineer to furnish the board of public works 
with proper grades and fines and see that the work is done in accordance with 
the ordinances and regulations of the city with respect to such grades and 
lines. 

8 6 4 . B o n d s . 21 G. A., ch. 168, § 6; 22 G. A., ch. 5, § 4. For the purpose 
oi providing for the pa_\ ment of the cost and expense of any such improve
ment or improvements, the council shall be authorized from time to time, as 
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the work progresses, upon estimates to be furnished by the board of public 
works, to make requisitions upon the mayor of the city for the issue of bonds 
of the city in such sums as shall be deemed best, and it shall be the duty of 
the mayor to make and execute bonds accordingly in the name of the city to 
an amount not exceeding the amount of the contract price of any such im
provement, and the incidentals attending the same. Said bonds to bear the 
name ol the street or streets improved, to be signed by the mayor, and coun
tersigned by the city clerk, and sealed with the corporate seal of the city, and 
shall all bear the same date, and be payable seven years after date, and re
deemable at any time at the option of the city, and shall bear interest at the 
rate of not exceeding six per cent, per annum, payable semi-annually. 

865. I s suance . 21 G. A., ch. 168, § 7. When said bonds shall have been 
issued by the mayor, and sealed with the corporate seal of the city, they shall 
be delivered to the clerk, who shall register them in a book to be kept for that 
purpose, and countersigned and deliver them to the committee or person au
thorized to negotiate the same, taking receipts therefor. 

8 6 6 . N e g o t i a t i o n . 21 G. A., ch. 168, § 8. Said committee or person au
thorized to negotiate said bonds shall negotiate the same in such manner as 
they or he may think best, and for such prices as may be obtainable for the 
same, not less than par, and shall pay all moneys received therefrom to the 
treasurer of the city, and report to the city clerk the number of bonds sold, 
and the amount received therefor, and before delivering the same to the pur
chaser they shall be countersigned by the said committee or other person so 
authorized to negotiate the same. 

867. P r o c e e d s . 21 G. A., ch. 168, § 9. All moneys received by the city 
treasurer from the sale of said bonds, shall be kept by him in a separate fund 
and paid out on requisition of the council, accompanred by affidavit of the city 
engineer, that work has been done or material furnished to the amount of 
said requisition and that it is required for payment of the same, and ail 
moneys received by said treasurer shall be kept in the same manner, and 
subject to all the regulations regarding other money of the city, except that 
he shall keep a separate account of the same and all interest received upon the 
same shall be credited to such fund. 

868. Assessment against property. 21 G. A., ch. 168, § 10; 22 G. A., 
ch. 5, § 5. When any such improvement shall have been completed it shall be 
the duty of the council to ascertain the entire amount of the bonds sold and 
the interest thereon to the date of completion which shall be taken to be the 
costs of such improvement and the entire amount of such cost, including' the 
intersection of streets and alleys shall then be assessed by the board of pub
lic works and city engineer, constituting the board of assessors, upon the 
property fronting or abutting upon said improvement: provided that nothing 
in this act shall be construed as authorizing the council to assess a greater 
amount than three dollars per lineal foot on account of the construction of 
sewers: and provided further that the cost ol* any such improvement shall 
not be assessed on property belonging to the state. 

8 6 9 . N o t i c e . 21 G. A., ch. 168, § If ; 22 G. A., ch. 5, § 6. The board of 
public works shall cause a plat oi the street or streets on which any improve
ment shall be made showing the separate lots of ground and the name ot ad 
such owners and the amount assessed against each lot or piece of ground and 
shall give two weeks' notice in two newspapers of the city and by handbills 
posted in conspicuous places on the line of such street or streets of the time 
and place where for the period of twenty days therealter the same may be 
seen for the correction of errors, and alter having corrected such errors as 
may be made known to them, said board shall file the same in the office of 
the city clerk and shall deliver a copy of said plat and schedule to the auditor 
of the 'county in which said city is situated. 
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8 7 0 . Co l l ec t i on . 21 G. A., ch. 168, § 12; 22 G. A., ch. 5, § 7. Said assess
ment shall be placed on the fax duplicate or list of the county and shall be 
payable at the office of the county treasurer in seven equal instalments with 
interest at s*x per centum from the date of the assessment upon the unpaid 
portion thereoi, the first of which with interest on the whole amount at six 
per ci-i.it. shall be payable at the first semi-annual pa)7ment of taxes next suc
ceeding the time said assessment is placed on said duplicate and the others 
annually thereafter, and said assessment shall be collected in the same man
ner and bear the same penalties when delinquent as now provided by law for 
the collection of other taxes. 

B 7 1 . L i e n . 21 G. A.,ch. 168, § 13. Said assessments with interest accruing 
thereon shall be a lien upon the property abutting upon the street or streets 
on which any snob improvement is made from the commencement of the work, 
and shall remain a hen until fully paid and shall have precedence over all 
other liens excepting ordinary taxes and shall not be divested by any judicial 
sale, provided that such lien shall be limited to the lots bounding or abutting 
on &uch street or streets, and not exceeding in depth therefrom one hundred 
and fifty feet. 

8 7 2 . P a y m e n t i n i n s t a l m e n t s . 21 G. A., ch. 168, § 14. The owner of 
any property against which an assessment shall have been made for the cost 
of any such improvement, shall have the right to pay the same in full with 
interest thereon at six per cent, from the time said assessment was made, or 
after having paid one or more of said seven instalments and interest, he may 
at any time pay in full the balance of his assessments remaining unpaid with 
interest thereon at six per cent, from the time when the preceding payment 
became due, and such payment in full shall satisfy and discharge the hen upon 
said property, and any owner of such property who shall divide the same so 
that the feet front on any such improvement are divided into separate lots or 
parcels may discharge the lien in like manner upon any one or more of such 
lots or parcels, by payment of the amount unpaid thereon calculated by the 
ratio of feet front of such lot or lots or parcel or parcels to the feet front of 
the whole lot. 

8 7 8 . B o n d s p a i d . 21 G. A., ch. 168, § 15. All moneys received from as
sessments shall be appropriated to the payment of the interest and redemption 
or payment of the bonds, or of the certificates hereinafter provided for as the 
case may oe that shall be issued for said improvements, and if any interest 
shad become due on anv of said bonds, when there is no fund from which to 
pay the same, the council shall be authorized to make a temporary loan for 
the payment thereof. 

B 7 4 . Cer t i f i ca t e s . 21 G. A., eh. 168, § 16. If by reason of the prohibition 
contained in section three, article eleven of the constitution of this state it shall 
at any tune be unlawful for anj such city to issue bonds as by this act provided, 
it shall be lawful for such city to provide by ordinance for the issuance of cer
tificates to contractors, who under contract with the city shall have constructed 
any seen improvement, in payment therefor, each of which certificates shall 
state the amount or amounts of one or more of the assessments made against an 
owner or owners and lot or lots on account and for payment of the cost of any 
such improvement, and shall transfer to the contractor, and his assigns, all of 
the right and interest of such city to, in and with respect to every such assess
ment, and shall authorize such contractor and his assigns to receive, sue for 
and collect, or have collected every such assessment embraced in any such cer
tificate, by or through any of the methods provided by law for the collection 
of assessments for local improvements, including the provisions of this act. 

8 7 5 . W a i v e r of o b j e c t i o n s . 21 G. A., ch. 168, § 17. Whenever the 
owner or owners of any lot or lots, the assessment or assessments against 
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which is or are embraced in any such certificate shall severally promise and 
agree in writingendorsed on such certificate that, in consideration of having 
the right to pay his or their assessment or respective assessments in instal
ments, they will not make any objection of illegality or irregularity as to their 
respective assessments, and will pa}7 the same with interest thereon at such 
rate not exceeding six per cent., as shall by ordinance or resolution of the city 
council of such city be prescribed and required, he or they shall have the 
benefit and be subject to all of the provisions of this act authorizing the pay
ment of assessments in annual instalments relating to the lien and collection 
•and payment of assessments so far as applicable. 

8 7 6 . A s s e s s m e n t co l l ec t ib l e . 21 G. A., ch. 168, § 18. Any owner of 
any lot or lots assessed for payment of the cost of any such improvement who 
will not promise and agree in writing as provided by section seventeen hereof 
[§ 875], shall be required to pay his assessment in full, when made, and the 
same shall be collectible by or through any of the methods provided by law 
for the collection of assessments for local improvements, including the provis
ions of this act. 

877. Mistake in description. 21 G. A., ch. 168, § 19. Any mistake in 
the description of the property or in the name of the owner shall not vitiate 
the lien. 

878. When improvements authorized. 21 G. A., ch. 168, § 20. The 
council of any such city shall not have the right to authorize any improve
ment under this act unless the owners of two-thirds of the feet front of the 
property abutting upon the street or streets to be improved shall petition 
therefor, or unless the same shall be voted for by three-fourths of the mem
bers of the council. 

8 7 9 . P a r t of s t r e e t . 21 G. A., ch. 168, § 21. Any part or section of any 
street may be improved under this act as well as an entrre street. 

8 8 0 . 21 G. A., ch. 168, § 22. All acts and parts of acts in conflict with this 
act are hereby repealed. 

B0ABD OF PUBLIC WORKS. 

8 8 1 . H o w c o n s t i t u t e d . 22 G. A., ch. 1, § 1. There shall be established 
and created in every city of the first class, having a population according to 
any legally authorized census of more than thirty thousand inhabitants, a 
board of public works, which shall consist of two members, residents of such 
city, to be appointed by the mayor, by and with the approval of the city 
council, on or before the first Monday of April, 1889. One member shall be 
appointed for the term of two years, and the other for the term of three years, 
and they shall hold their office until their successors are duly appointed and 
qualified, and their successors shall be appointed in the manner hereinbefore 
provided for the term of three years. The mayor shall fill all vacancies oc
curring in said board by and with the approval of the city council but no 
member of the city council or city officer shall be appornted a member of said 
board. 

8 8 2 . S a l a r y . 22 G. A., ch. 1, § 2. The salary of each member of such 
board of public works shall be not less than fifteen hundred dollars and not 
more than twenty-five hundred dollars per year, as may be fixed by the city 
council, but the salary shall not be reduced during the term of office of any 
member. Each member of said board before enterrng upon the discharge of 
his duties, shall take an oath to faithfully discharge the duties of his office, 
and enter into a bond with the city with two or more good and sufficient 
sureties to be approved by the city council, in a sum not less than twenty 
thousand dollars. The conditions of said bond shall be for the faithful per
formance of the duties of such members, and no member of said board shall 
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ever be directly or indirectly interested in any contract entered into by them, 
on behalf of such city, nor shall they be interested either directly or indirectly 
in the purchase or sale of any material to be used or applied in or about the 
uses and purposes contemplated by this act. 

8 8 3 . C o n s u l t a t i o n w i t h c i t y e n g i n e e r . 22 G. A., ch. 1, § 3. Said board 
shall consult the city engineer of such cities in regard to the plans, specifica
tions and advisability of making any improvements, or doing any work con
templated by the provisions of this act, and the city engineer shall furnish 
said board, from time to time, estimates of the cost of material for any im
provement to be ordered or advertised for by said board together with the 
plans and specifications therefor. 

8 8 4 . C o n t r a c t s . 22 G. A., ch. 1, § 4. Contracts for all public improve
ments made by said board of public works, shall be drawn by the city solicitor 
of such cities and he shall charge not less than three nor more than ten dollars 
for each contract, and said money shall be collected by him from the con
tractors, and pay the same monthly to the city treasurer for the use of such 
cities, and said charge shall include a copy of said contract and specifications 
to be furnished to such contractors. 

8 8 5 . B i d s . 22 G. A., ch. 1, § 5. Said board of public works shall advertise 
for bids and make all contracts on behalf of the city, for all material and work 
for public improvements in excess of two hundred dollars, whenever the same 
shall be ordered by the city council, or voted for at some general or special 
election, by the voters of such cities, and proposals for bids shall be published, 
at least two weeks, in two of the daily newspapers in such cities, and said pub
lication shall be completed at least two weeks before the making and entering 
into any contract by said board. The proposals for bids shall state the amount 
and different kinds of material to be furnrshed and kind of improvement, and 
the time and conditrons upon which bids shall be received. The board shall 
have power to reject any or all bids. All such contracts shall be made with 
the lowest bidder, but it shall not be necessary before proposals are published 
or bids received to determine specifically the kind of material to be used. All 
contracts made and entered into by said board shall be subject to the approval 
oi the city council. 

8 8 6 . F o r w h a t p u r p o s e s . 22 G. A., ch. 1, § 6. Said board shall advertise 
for bids and make contracts for the lighting of streets, alleys and public places 
of such cities and for the removal of all garbage. 

8 8 7 . S u p e r i n t e n d p u b l i c w o r k s . 22 G. A., ch. 1, § 7. Said board shall 
superintend the performance of all public work, and the erectron or construc
tion of all improvements contemplated by this act. I t shall approve the esti
mates of the city engineer, which may be made from time to time, of the cost 
of work as the same progresses, to accept any work done or improvement 
made, when the same shall be fully completed, according to contract, subject 
to the approval of the crty engineer, and they shall perform such other dutres, 
as may be devolved upon them by ordinance or resolution of such city. 

8 8 8 . D i s a p p r o v a l of p l a n s . 22 G. A., ch. 1, § 8. Whenever said board 
shall disapprove of the plans, specifications or estimates furnished by the city 
engineer, they shall report said fact at once in writing to the city council and 
state their reasons for such disapproval. 

8 8 9 . W h a t w o r k s . 22 G. A., ch. 1, § 9. Said board shall take special 
charge of the construction, repairing and superintendence of all streets, alleys, 
highways, sidewalks, public grounds, cleaning streets and alleys, lamps and 
light for lighting the streets, alleys, highways, parks, public places and public 
buildings ot such citres. 

8 9 0 . 22 G. A., ch. 1, § 10. I t shall take special charge of the construction, 
repairing and superintendence of all paving, sewers, bridges, viaducts, public 
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buildings and grading of streets and alleys, subject to the approval of the city 
engineer. 

891. E x p e n d i t u r e s . 22 G. A., ch. 1, § 11. Said board of public works 
shall control and direct all expenditures to be made by its department, and 
sign and draw orders for the same, and all orders given, bills and accounts 
created by said board of public works, shall first be endorsed by each of the 
members thereof, and approved by the city council, or they shall state their 
reasons in writing why they have not endorsed the same, before the same shall 
be ordered paid. 

8 9 2 . E x t r a w o r k . 22 G. A., ch. 1, § 12. Said board shall not order any 
extra work in excess of that contained in any contract, or pay out any money 
for any extras whatsoever, without submitting and recommending the same to 
the city council and receiving its authority therefor. 

893. A p p o i n t i n g p o w e r s . 22 G. A., ch. 1, § 13. I t shall have power to 
appoint agents and employees, subject to the approval of the city council, ab
solutely necessary for the doing of the work of said board, but such agents or 
employees shall be actually engaged in the construction or improvement of the 
public works of such city, and shall not include any assistants, superintend
ents, book-keepers or secretaries, but said last-named offices shall be filled and 
duties connected therewith performed by said board of public works, without 
extra compensation. 

894. Plans for improvements. 22 G. A., ch. 1, § 14. It shall require 
all plans and specifications for all buildings costing over five thousand dollars, 
according to the estimate of the contractor or builder, to be submitted to them 
for the joint approval of said board, and the city engineer, and no such build
ing shall be erected until the above requirements have been complied with. 
It shall require any person before erecting any building or improvement within 
said city to first obtain a permit from said board of public works, and said 
board shall charge not more than one mill on the dollar of the cost of the 
construction of any such building or improvement, to be based on the archi
tec ts or builder's estimate, and the money derived and collected by said board 
for such purpose shall be by them monthly paid to the city treasurer for the 
benefit of the city. 

8 9 5 . F i r e p r o t e c t i o n . 22 G. A., ch. 1, § 15. Said board shall have the 
power to require fire-proof roof's to be used on all buildings erected in squares 
or blocks of such cities, when the outer walls thereof are constructed of non-
combustible materials, and to require non-combustible material to be used in 
the outer walls of all buildings built or erected in such squares or blocks within 
^he fire limits of such cities. 

896. M a i n s . 22 G. A., ch. 1, § 16. I t shall have power and be required 
by and with the advice of the city engineer to superintend the laying of all 
water, gas, and steam-heating mains and all connections therefor, and laying 
of telephone, telegraph, district telegraph and electric wires in the manner 
provided by the ordinances of snch city. 

8 9 7 . F i r e - e s c a p e . 22 G. A., ch."l, § 17. I t shall be the duty of such 
board to regulate the size, number and manner of construction of fire-escapes, 
doors and stairways of theaters, tenement houses, audience rooms and all pub
lic buildings, whether now built or hereafter to be built, used for the gather
ing of a large number of people, so that there may be convenient, safe and 
speedy exit in case of fire. 

8 9 8 . Semi -annua l r e p o r t . 22 G. A., ch. 1, § 18. Said board shall on 
the first day of April and the first dajr of December in each year, and at the 
expiration of the term of office of any member of said board, submit a full, 
complete and detailed statement to the city council of all work done by it, 
giving the amount of expenditures, and the names of the persons who have 
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received any pay on account of such public work, and the amount of such 
pay, and for what the same was paid, and the number of permits issued, and 
the amounts received therefor. Such report shall further state that since the 
last report no member of said board has been directly or indirectly interested 
in any contract let by said board, or work ordered or superintended by them; 
that they have not been interested in the sale or purchase of any material 
used in the construction of said work or improvements, and that they have 
not received, or expect to receive any presents or compensation from any con
tractor, or other person interested in said work or improvement, and said re
port shall be duly sworn to by each member of said board. 

8 9 9 . R e c o r d . 22 G. A.,' eh. 1, § 19. Said board shall keep a full and 
complete record and copies of all contracts, plans, maps, specifications, plats, 
and record of every kind whatsoever, growing out of any work or improve
ment made or superintended by said board, and the number of all building 
permits issued, and the location and cost of such buildings and improvements, 
and shall keep a full account of all expenditures made by it since its last re
port. No member of said board shall purchase any material of any kind 
whatsoever, without giving a written order therefor, signed by at least one 
member of said board. 

9 0 0 . R e m o v a l of m e m b e r s . 22 G. A., ch. 1, § 20. Any member of such 
board may at any time be removed from office by a vote of two-thirds of the 
city council for sufficient cause, and the proceedings in that behalf shall be 
entered in the records of the council; provided that the council shall previously 
cause a copy of the charges against such member or members sought to be 
removed to be served upon him or them, together with a notice of the time 
and place of hearing the same at least ten days previous to the time assigned 
and opportunity to be given him or them to make his or their defense. 

9 0 1 . Office". 22 G.~A., ch. 1, § 21. Said board shall be provided with a 
suitable office with fuel, lights, stationery, apparatus, utensils, etc., at the ex
pense of the city. 

9 0 2 . F u r t h e r p o w e r s . 22 G. A., ch. 1, § 22. Said board shall have such 
further powers antl perform such duties as the city council may lawfully from 
time to time prescribe by ordinance not inconsistent with the provisions of 
this act. 

AMENDMENT OF SPECIAL OHAKTEES. 

9 0 3 . M o d e of p r o c e d u r e . 548. On the presentation of a petition signed 
by one-fourth of the electors, as shown by the vote at the next preceding 
charter election, of any city or town acting under a special charter or act of 
incorporation, to the governing body thereof, asking that the question of the 
amendment of such special charter or act of incorporation be submitted to 
the electors of such city or town, such governing body shall, immediately, 
propose sections amendatory of said charter or act of incorporation, and sub
mit the same, as requested, at the first ensuing charter election. At least ten 
days before such election, the mayor of such city or town shall issue his proc
lamation setting forth the nature and character of such amendment, and shall 
cause such proclamation to be published in a newspaper published therein; or, 
if there be none, he shall cause the same to be posted in five public places in 
such city or town. On the day specified, the amendment shall be submitted 
to the electors thereof for adoption or rejection, and the form of the ballots 
shall be ' ' for the amendment," or '"against the amendment." [E., § 1141.] 

This provision allowing cities to amend their or special laws for the incoiporation of cities 
chaxtei-a, held not in conflict with the consti- and towns : Von Phul v. Hammer, 29-222. 
tution, article 3, section 30, forbidding local 

9 0 4 . P r o c l a m a t i o n . 549. If a majority of the votes cast is in favor of 
said arneudment, the mayor, or chief officer, shall issue his proclamation ac-
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cordinglv; and the said amendment shall thereafter constitute a part of said 
charter." [JR., § 1142.] 

9 0 5 . S u b m i s s i o n a t s p e c i a l e l e c t i o n . 550. The legislative body of 
said city or town, may submit any amendment to the vote of the people as 
aforesaid at any special election; provided,, one-half the electors as aforesaid 
petition for that purpose, and the proceedings shall be the same as at the gen
eral election. [Ii., § 1143.] 

STATUTES APPLICABLE ONLY TO CITIES U N D E R SPECIAL C n A E T B B . 

9 0 6 . S t a t u t e s p r i o r t o c o d e . 551. All acts and parts of acts passed 
subsequent to the fourth day of July. A. D. 1858, and prior to the taking ef
fect of this code, relating to cities of the first and second class and incorpo
rated towns, or to any or either of said classes of municipal corporations, and 
applicable, both to such corporations as are acting under special charter, and 
to such as are incorporated under the general act of which this chapter is an 
amendment, are repealed by the code only so far as they affect the latter, and 
not as they affect corporations acting under special charters. All rights, pow
ers, privileges, duties, directions, and provisions wdiatever, contained in and 
enacted by such acts and parts of acts, shall remain in full force and effect so 
far as municipal corporations acting under speciai charters are concerned, and 
the provisions of this chapter shall not apply to any city or town incorporated 
prior to the eighteenth day of July, A. I). 1858, unless the same be adopted as 
hereinbefore provided. 

This section does not abrogate the last clause cities acting under special charters: Burling-
of § 580, making that section applicable to ton v. Leebrick, 48-253. 

Applied: Keokuk v. Dressell, 47-597, 589. 

9 0 7 . S e v e r a n c e of t e r r i t o r y . 17 G. A., ch, 117, § 1. When any city, in
corporated under a speciai charter, and having, according to the returns of the 
census taken under and by authoiity of the state of Iowa in the year 1875, a 
population of not less than ten thousand, nor more than twelve thousand in
habitants, shall desire to have any portion of the territory embraced within its 
limits severed from or stricken out of the limits of such city, the city council 
of said city" may, upon a vote of two-thirds of the whole number of members 
of such councrl, present to the circuit [district] court of the county m which 
such city is situated a petition setting forth the facts and describing the ter
ritory that is desired to have severed, with the names of each overseer of any 
portion of such territory, so far as shown by the assessment list of such city, 
which petition shall have attached thereto a map or plat of such territory. A 
notice of the filing of such petition shall be served by publication in one of the 
daily newspapers published in such city, for the period ot four weeks prior to 
the meeting of the circuit [district] court in which said petrtion is filed. And the 
city shall be plaintiff, and said overseers defendants, and issues joined, and 
the cause tried m the same manner as other causes so far as applicable, except 
that no judgment for costs shafl be rendered against the defendants. If the 
court finds the allegations of the petition to be true and that justice and equity 
require that said territory, or any part thereof, should be severed from such 
city, a decree shall be entered accordingly, and from the time of entering such 
decree the territory therein described shall be severed from and no longer be 
a part of such crty. 

9 0 8 . A d d i t i o n a l p o w e r s . 21 G. A., ch. 93, § 1. Sections four hundred 
and fifty-four to four hundred and sixty-three inclusive [§§ 613-622], and sec
tion three thousand seven hundred and twenty of the code of Iowa, 1873 
[<$ 4971], and all the provisions of chapter eighty-nine of the nineteenth gen
eral assembly [§§ 731-738] are hereby made applicable to the cities actmg 
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under special charters, the same as if such cities were therein specially enu
merated. 

909. C u m u l a t i v e . 21 G. A., ch. 93, § 2. Nothing in section one of this 
act [§ 908] shall be construed or considered as repealing any law now in ex
istence granting authority to any cities incorporated under special charters 
but wherever authority on any of the subjects mentioned in foregoing laws is 
now in existence the provisions of said section shall be deemed merely cumu
lative thereto. 

910. Election of officers. 21 G. A., ch. 93, § 3; 22 G. A., ch. 27. All 
cities organized under special charters are hereby authorized to provide by 
ordinance for the election of mayor and city marshal, recorder, assessor, treas
urer, collector, auditor and city attorney for such terms as the city council 
may deem expedient. Provided, that no such term of office shall exceed two 
years. 

911. Wood or lumber yards. 21 G. A., ch. 93, § 4. Cities organized 
under special charters are hereby authorized to prohibit, or regulate, the piling 
or depositing of any kind of wood, lumber, or timber upon any lot or property 
within the city limits within a distance of one hundred yards of any dwelling-
house. 

912. R e p a i r i n g d a n g e r o u s b u i l d i n g . 21 G. A., ch. 93, § 5. Cities or
ganized under special charters, are hereby authorized to provide by ordinance, 
for the repair of any building which is dangerous, or which may be liable to 
fall, and to levy and collect a special tax, against the property and owner 
thereof for the expense thereof as other speciai taxes are levied and collected. 

913. P r o h i b i t i n g d o g s . 17 G. A., ch. 25, § 1. All cities existing and 
acting under special charters, which do not now have the powers herein enu
merated, shall have power to regulate, restrain, license or prevent the running 
at large of dogs within said cities, and to require dogs to be kept upon the 
premises of the owners thereof, unless licensed to run upon streets, alleys, 
and other places other than the premises of the owner, and to provide for the 
destruction of the same when found in said cities contrary to and in violation 
of the provisions of any ordinance or by-laws passed pursuant to the powers 
herein granted. 

9 1 4 . M a y o r t o s i g n o r d i n a n c e s . 22 G. A., ch. 2, § 1. The provisions 
of chapter one hundred and ninety-two of the acts of the twentieth general 
assembly [g$ 710-713] relating to the powers and duties of mayors of cities of 
the first and second class, shall be and are hereby made applicable to cities 
organized under speciai charters. 

915. Election of city marshal. 18 G. A., ch. 24, § 1. All cities in this 
state organized and existing under special charters, shall have power to pro
vide by ordinance for the appointment of a city marshal by the council of 
such city, or for the election of such officer by the electors thereof, or may 
dispense with such officer, and confer the duties pertaining thereto upon any 
other officer or person. 

_ 9 1 6 . C i t y a s s e s s o r . 16 G. A., ch. 90, § 1. The qualified electors of all 
cities organized and existing under special charters, shall, at their regular 
annual election, elect one city assessor, who shall hold his office for the term 
of one year a i d until his successor is elected and qualified. 

9 1 7 . A d d i t i o n a l a s s e s s o r . 20 G. A., ch. 74, § 1. The qualified voters 
of all cities organized and existing under special charters having a population 
of not less than twelve thousand nor more than thirteen thousand as shown 
by the census of Iowa 1880 shall, at their regular annual election, in addition 
to the city assessor elected in accordance with chapter ninety of the acts of 
the sixteenth general assembly [§ 916 J, also elect an assessor whose duty it 
shall be to assess the property within said city, for state and county purposes, 
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in the manner provided by law. S'x-h assessor shall hold his office for t he 
term of one year from the first day of January next ensuing after their elec
tion. 

9 1 8 . E q u a l i z a t i o n . 20 G. A., ch. 74, § 2. The assessment made as afore
said shall be equalized by the city council of such city, who shall have the same 
powers in relation thereto as are delegated by law to the township trustees. 

9 1 9 . P o l i c e m e n . 22 G. A., ch. 23, § 1. In all cities in this state organ
ized under special charters all policemen shall be appointed and may be re
moved by the mayor of such city. 

9 2 0 . F i r e d e p a r t m e n t . 21 G. A., ch. 171, § 1. All cities acting under 
special charter, are hereby authorized in addition to the taxes now authorized 
by law, to levy and cause to be collected a special tax on the taxable prop
erty of such cities, sufficient to pay the expense of organizing, keeping and 
maintaining a paid fire department, including the expenses of constructing^ 
purchasing, leasing and maintaining the proper and necessary buildings, 
grounds and apparatus therefor, provided, however, that said tax shall no t 
exceed the sum of two mills on the dollar in any one year. 

9 2 1 . I m p r o v e m e n t s . 22 G. A., ch. 14, § 1. All cities in this state or
ganized and existing under special charters, are hereby vested with all the 
power and authority conferred by chapter twenty of the acts of the twentieth 
general assembly of the state of Iowa [§§ 824-829] upon cities of the first 
class therein named. 

9 2 2 . C u m u l a t i v e . 22 G. A., ch. 14, § 2. Nothing in section one of this 
act [§ 921] shall be construed or considered as repealing any law now in ex
istence granting authority to any cities incorporated under special charter 
but whatever authority upon any of the subjects m the foregoing law, is now 
in existence shall be deemed cumulative to the provisions of said section one 
hereof. 

9 2 3 . R a i l w a y t r a c k s i n s t r e e t s . 18 G. A., ch. 96, § 1. Section four 
hundred and sixty-four of the code of 1873, as amended by chapter six of the 
public laws of the fifteenth general assembly [§ 623}, shall be applicable to 
cities and towns organized and acting under special charters, and such cities 
and towns shall have all the powers conferred by said section on cities and 
towns incorporated under the general incorporation law. 

9 2 4 . B r i d g e s o v e r b o u n d a r y r i v e r s . 21 G. A., ch. 98, § 1. The pro
visions of an act passed at the present session of this general assembly, en-
tilled " A n act to enable cities to aid in the construction of highway bridges 
over navigable boundary rivers of the state of I o w a " [§§ 751-754], shall apply 
to cities incorporated and acting under special charters as well as to cities rn-
corporated under the general incorporation of law, and wherever the words 
city clerk are used in said act they shall be construed and understood to mean 
city recorder in any case where a city has not a city clerk but has a city re
corder. 

925. Public grounds for school purposes. 18 G. A., ch. 80, § 1. All 
special chartered cities or towns, having a population not exceeding five thou
sand inhabitants, situated on the Mississippi or Missouri rivers, having within 
their limits public grounds heretofore set apart or dedicated for levee or ware
house purposes, and m which tho use of such grounds for such purposes has 
ceased or been abandoned, may use such grounds for school purposes, and the 
city council or other governing body of such city or town may authorize the 
use of such grounds by any school district on such terms and conditions as 
said council or governing body niay determine. 

8 2 6 . F i l l i n g o r d r a i n i n g l o t s . 19 G. A., ch. 90, § 1. All cities acting 
under speciai charters shall have power to cause any lot or piece of land within 
their- limits, on which water at any time becomes stagnant, to be filled up or 
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drained in such manner as may be directed by a resolution of the city council, 
and the owner, or his agent, of such lot or piece of land shall, after service of 
a copy of such resolution, or after a publication of the same in some news
paper of general circulation in such city for two consecutive weeks, comply 
with the directions of such resolution within the time therein specified, and in 
case of a failure or refusal so to do it may be done at the expense of such city, 
ind the amount of money so expended shall be a debt due from the owner of 
said lot or piece of land to said city, and shall also be a lien on said lot or 
piece of land from the time of the adoption of said resolution. 

9 2 7 . Spec ia l a s s e s s m e n t . 19 G. A., ch. 90, § 2. Any such city may, in ad
dition to the means provided by section one, of this act [§ 926], if by ordinance 
it so elects, cause the expense of such filling to be levied as a special tax on 
such lot or piece of land, and may collect the same by tax-sale in such man
ner as may be provided by such ordinance. 

9 2 8 . C h a n g e of g r a d e . 16 G. A., ch. 116, § 8. When the grade of any 
street or alley shall have been established, and any person shall have built or 
made improvements on such streets or alley according to the established grade 
thereof, and such city shall alter said established grade in such a manner as to 
injure or diminish the value of said property, said city shall pay to the owner 
or owners of said property so injured the amount of such damage or injury. 

9 2 9 . D a m a g e s a s se s sed . 16 G. A., ch. 116, § 9. Said damage or injury 
shall be assessed b\^ three commissioners, who shall be disinterested freeholders, 
to be appointed by the city council. They shall, before entering upon their duty, 
be sworn to execute the same according to the best of their ability. Before 
entering upon their duty the city shall cause notice to be given, which notice 
shall be signed by the commissioners and published for three weeks in one or 
more newspapers printed in such city, of the time and place of their meeting 
for the purpose of viewing the premises and making their assessments. They 
shall view the premises, and, m their discretion, receive any legal evidence, 
and may adjourn from day to day ; either one of whom shall have the power, 
in the presence of the others, to administer an oath or oaths to any witness or 
witnesses to be examined before them. 

9 3 0 . C o n f i r m e d , a p p e a l ; cos t s . 16 G. A., ch. 116, § 10. When the ap
praisement shall be completed the commissioners shall sign and return the 
same to the city council within thirty days of their appointment. The city 
council shall have power, in their discretion, to confirm or annul the appraise
ment, and if annulled, all proceedings shall be void; but if confirmed, an 
order of the confirmation shall be entered. Any person rnferested may appeal 
from the order of confirmation to the [circuit or] district court of the county 
in which such city is situated, by notice in writing to the mayor, at any time 
before the expiration of twenty days after entering the order of confirmation. 
Upon the trial of the appeal, all questions involved rn the proceedings, includ
ing the amount of damages shall be open to investigation. The cost of any 
proceedings incurred prior to the order of such city council confirming or 
annulling the appraisement, shall in all cases be paid by such city. 

931. liemoval of commissioners. 16 G. A., ch. 116, § 11. The city 
council shall have power to remove commissioners, and from tune to time ap
point others in the place of such as may be removed, refuse, negfect, or be 
unable from any cause to serwe. 

9 3 2 . I m p r o v e m e n t of a l l e y s . 16 G. A., ch. 116, § 12. So much of sec
tion one, chapter fifty-one, acts of the fifteenth general assembly [§ 625] as 
requires cities to provide by ordinance for the improvement of alleys after 
presentatrou of petition by owners of property to be assessed, is hereby re
pealed, and such cities organized under special charters, may provide by ordi
nance how such improvements shall be made, and thereafter may order any 
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alley to be improved, graded or macadamized, by resolution passed by t h e 
affirmative vote of two-thirds of such council, and on voting on such resolu
tion the yeas and nays shall be recorded. 

9 3 3 . C o n d e m n i n g p r o p e r t y . 16 G. A., ch. 116, § 13. All property-
taken and condemned by virtue or [of] any power heretofore conferred or* 
herein granted may be so taken and condemned and such power may be ex
ercised and pursued without resorting to proceedings in court in the first 
instance to enforce the same, anything in any law to the contrary no twi th 
standing. 

934. Transient merchants. 16 G. A., ch. 116, § 14. The city council 
of any such city may regulate and license sales by transient merchants, bank
rupt and dollar stores and the like. Provided, that the exercise of* such 
power shall not interfere with sales made by sheriffs, constables, coroners, 
marshals, executors, guardians, assignees of insolvent debtors, or other per
sons, required \>y law to sell real or personal property. 

9 3 5 . A n n u a l t a x ; r o a d t a x . 16 G. A., ch. 116, § 15. The city council 
of all cities acting under special charters, with a population of not more t h a n 
fifteen thousand inhabitants, as shown by the last state census, shall have 
power to levy an annual tax of not to exceed three per cent, of the assessed 
value of all taxable property within its limits, for the purpose of defraying 
the annual current expenses of the city, carrying on its municipal affairs and, 
paying its bonded indebtedness; provided, that no other or greater assessment 
shall be made in any one year than the amount herein authorized, a n y t h i n g 
in any law to the contrary notwithstanding; while all other cities acting-
under special charters may levy the taxes now authorized by law, and when 
such city constitutes a road district, may levy a road tax in addition to t h e 
road tax now allowed by law of two mills on the dollar of the assessed val
uation, which road tax shall in no case exceed five mills; provided, however, 
the city council may provide by ordinance that all property lying within 
the corporate limits of any city acting under a speciai charter, and which is 
not now subject to tax for city purposes, by reason of the sard property being 
used for agricultural, horticultural or gardening purposes, shall be subject to 
a road tax not exceeding the sum of forty cents for each one hundred dollars 
of the valuation thereof, for the purpose of keeping in repair the roads, 
streets and bridges lying wrthin that part of any such city where the prop
erty is not subject to taxation for city purposes. 

9 3 6 . Co l l ec t ion . 16 G. A., ch. 116, § 16. When, by the provisions of 
special charters, taxes or revenue of any kind are required to be collected by 
the marshal or any other designated officer, the city council of any such city 
shall have the power to provide by ordinance for the collection of such taxes 
or revenue, and the discharge of all other duties relating thereto by any other 
officer or person. 

9 3 7 . N u m b e r i n g h o u s e s . 16 G. A., ch. 116, § 17. Cities acting under 
special charters shall have power to provide by ordinance for the numbering 
of houses by the owners or lessees thereof. 

9 3 8 . D r a i n a g e . 16 G. A., ch. 116, § 18. All such cities shall have power 
to require the owner or lessee of any lot or tract of ground extending into, 
across, or bordering on any hollow or ravine which constitutes a dram ior sur
face water, or a water-course of any kind, who shall by grading or filling such 
lot or tract of ground obstruct the flow of water through such water-courses, 
to construct through such lot or land such a drain or passage-way for water 
as the councii may designate, and to enforce the same by proper penalties, or 
the city may construct such drains at the expense of the owners, and assess 
the cost thereof on the lots or tracts of ground. 
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939. P o l l t a x . 16 G. A., ch. 116, § 19. All such cities shall have power 
to enforce the payment of poll tax in such manner as it may determine by 
suit, penalties or otherwise, as may be provided by ordinance. 

9 4 0 . Po l i ce p o w e r . 16 G. A.,ch. 116, § 20. In regard to the police pow
ers, sanitary regulations, and regulations for the prevention and spread of 
fires, and of contagious diseases, the enumerated powers shall not be construed 
as a limitation of the general powers. 

941. G e n e r a l l a w s . 16 G. A., ch. 116, § 21. No general law as to pow
ers of cities organized under the general incorporation act, shall in any man
ner be construed to affect the charter or laws of cities organized under special 
charters, and while they continue to act under such charters, unless the same 
shall have special reference to such cities. 

See Bartenieyerv. Rohlfs, 71-582. 
9 4 2 . 16 G. A., ch. 116, § 22. Section seven, chapter two hundred and thirty-

eight, acts of the sixth general assembly of the state of Iowa, approved Janu
ary twenty-seventh, A. D. 1857, is hereby repealed. 

SEWERS IX CITIES UNDEK SPECIAL CHAETEE. 

9 4 3 . S e w e r d i s t r i c t s ; t a x . 16 G. A., ch. 54, § 1. All cities in this state 
organized and existing under special charters, having a population of not less 
than ten thousand as shown by the last preceding state census, may provide 
by ordinance for the construction of sewers, or may divide the city into sew
erage districts in such manner as the council may determine, and pay the cost 
of constructing same out of the general revenue of the city, or assess the cost 
upon the adjacent property, or may levy a certain sewerage tax within the 
sewerage district, out of which to pay for the construction of the same, which 
sewerage tax shall not exceed in any one year, two mills on the dollar of the 
assessed value of the property within such district. Or may pay a part of the 
cost of such construction out of the general revenue, a part by the assessment 
of adjacent property, and a part by levying a tax upon all the property within 
the sewerage district, or may pay for the same by pursuing any two of the 
methods herein named. 

9 4 4 . C o n t r a c t . 16 G. A., ch. 54, § 2. I t shall be the duty of such city 
council to require the work of constructing such sewers to be done under con
tract therefor to be entered into with the iowest responsible bidder, and bonds 
with surety for the faithful performance of such work shall be required to be 
given by the contractors. Provided, that all bids for such work may be re
jected by such council, if by them thought to be exorbitant and new bids 
ordered. 

9 4 5 . Spec i a l t a x . 16 G. A., ch. 54, § 3. All special tax levied for the 
construction of sewers under this act shall be payable by the owners, person
ally at the time of such assessment, and shall also be a lien upon the lots and 
lands so assessed and shall bear such rate of interest, and the said property 
assessed may be sold for the payment thereof in the same manner at any 
regular or adjourned sale or special sale called therefor, with the same forfeit
ures, penalties and right of redemption and certificates, and deeds on such 
sales shall be made in the same manner and with like effect as m case of sales 
for non-payment of the ordinary annual taxes of such cities respectively as now 
or hereafter provided by faw in respect thereto, or the city councii may pro
vide by ordinance for the sale of such assessed property at a special tax sale 
to be called therefor, after giving notice therefor three consecutive weeks in 
one of the newspapers published in said city; the last of which publications 
shall be at least ten days before the day of sale. 

9 4 6 . A s s e s s m e n t . 16 G. A., ch. 54, § 4. Such city council may provide 
by ordinance for the particular mode of making and returning the assessments 
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hereinbefore authorized, and payment of such assessments may, if so directed 
by said council, be enforced by suit in court, in the manner and by the pro
ceedings provided for by sections four hundred and seventy-eight, four hundred 
and seventy-nine, and four hundred and eighty-one of the code [§§ 649, 650, 
652]. 

9 4 7 . O t h e r p r o v i s i o n s . 16 G. A., ch. 54, § 5. Nothing in this act con
tained shall take away, impair, or interfere with the powers conferred by sec
tion four hundred and sixty-five of the code [§ 624] for the construction of 
sewers, and payment therefor in whole as therein provided. 

9 4 8 . C r o s s - s e w e r s . 16 G. A., ch. 54, § 6. The city council shall have 
power to provide, by ordinance, terms and conditions on which cross-sewers 
may be attached to or connected with main sowers; and in cases where sewers 
have been constructed in whole or in part by special assessment, may pay 
unto the parties who have been so assessed, the money, or a part thereof 
charged and collected lor the privilege of attaching such cross-sewers. 

9 4 9 . Spec ia l p r o v i s i o n s . 22 G. A., ch. 8, § 1. All cities in this s ta te or
ganized and existing under special charters having a population of not less 
than ton thousand nor more than fifteen thousand as shown by the now last pre
ceding state census, shall have power to construct, reconstruct and repair 
sewers or to authorize the construction, reconstruction and repair of the same. 

9 5 0 . S e w e r d i s t r i c t s . 22 G. A., ch. 8, § 2. All cities in this state organ
ized and existing under special charters having a population of not less than 
fen thousand, nor more than fifteen thousand, as shown by the now last pre
ceding state census may provide by ordinance for tho construction, reconstruc
tion and repair of sewers or rnay divide the city into sewerage districts in such 
manner as the councii may determine and pay the cost of the construction, re
construction and repairing the same out of the general revenue of the city or 
assess the cost upon the adjacent property or may levy a certain sewerage tax 
witnin the sewerage district out of which to pay for the construction, reconstruc
tion and repair of the same, or may pay a part of the cost of such construction, 
reconstruction and repair out of the general revenue, a part by the assessment 
of adjacent property and a part by levying a tax upon all the property within 
the sewerage district, or may pay for the same by pursuing any two of the 
methods herein named. 

9 5 1 . T a x . 22 G. A., ch. 8, § 3. The whole of the sewerage tax to pay for 
the cost of constructing, reconstructing and repairing severs in any of the 
methods provided in the last section may be levied on the property at one 
time and tho city councii of any such city may provide by ordinance that such 
tax shall become payable and delinquent, part in tho year in which same shall 
be levied and other parts m subsequent years, apportioning the same into as 
many parts and payable in as many years as tho city councii may by ordinance 
determine. 

9 5 2 . C o n t r a c t s . 22 G. A., ch. 8, § 4. In making contracts with contract
ors for the construction, reconstruction or repair of sewers the contracts prom
ising to pay the contractors may be made in negotiable form and the city may 
therein agree to levy and order the collection of such tax therefor at sttcli 
time or times as may have been provided by ordinance and to pay for such 
construction, reconstruction or repair from the proceeds of such tax when 
collected. 

00LLEC TI0K OF TAXES B T CITIES tOTDEB SPECIAL CHABTEBS. 

9 5 3 . M o d e . 16 G. A., ch. 116, § 1. All cities m this state organized and 
existing under special charters, may provide by ordinance when taxes both 
general and special shall become delinquent, and the rate of interest which 
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they shall thereafter bear, which rate shall not exceed twenty-five per cent, 
per annum; and for the sale of delinquent, special and general taxes, on such 
terms and at such a rebate of the principal or interest, or both, as the city 
council may determine; and in the notice required by law to be given it will 
be sufficient to state the description of the lot or parcel of real estate to be 
sold for delinquent taxes of the current year, and also the lot or parcel of real 
estate on which the delinquent taxes for previous years remain due and un
paid, and the amount of taxes delinquent for previous years without naming 
such previous years, and the amount of interest and costs, if any, against each 
lot or parcel of real estate, in which may be included special taxes delinquent, 
at such rate of interest as the city councii may determine, not to exceed the 
rate allowed by law at the time the taxes were assessed, and the total amount 
of taxes, interest and cost against such lot or parcel of real estate, 

8 5 4 . Sa les . 16 G. A., ch. 116, § 2. In all advertisements for the sale of 
real property for taxes, and in entries required to be made in any manner 
connected with the assessment or collection of taxes, letters and figures may 
be used to denote numbers, fractions of numbers, and amounts, as are com
monly used in other business transactions, and no irregularity or informality 
in the advertisement shall affect the legality of any sale, or the title of any 
property conveyed if it shall appear that said property was subject to taxa
tion lor the year or years for which the same was sold, and that the tax was 
due and unpard at the tune of sale; and in all cases the advertisement shall be 
suiKcient notice to the owners and persons having an interest in or claiming 
title to any lot or parcel of reaf estate, of the sale of their property for delin
quent taxes, and a failure of the collector to make a personal demand of taxes 
shall not affect the validity of any sale or the title to property acquired under 
such sale. 

9 5 5 . Collecting special t axes . 16 G. A., ch. 116, § 3. The city council 
may provide by ordinance that all special taxes hereafter assessed and levied 
shall boar the same rate of interest as the annual taxes from and after the 
same becomes due and delinquent, which rate shall not exceed twenty-five per 
cent, per annum; and all speciai taxes remammg due and delinquent at the 
date when the annual taxes become delinquent, shall be collected at the tune 
and in the manner the annual delinquent taxes are collected, and the same 
shall be included with the annual delinquent taxes, if any remain delinquent, 
and the city council may provrde by ordinance that all speciai taxes or assess
ments which shall become due and delinquent prior to tire delinquency oi the 
annual taxes, shall be collected by a sale of the real estate so taxed or assessed 
specially called therefor, and the kind of notice to be given, and may also pro
vide for the collection of such tax by suit, such as is authorized by sections 
four hundred and seventy-eight and tour nundred and seventy-nine of chapter 
ten, title four, of the code [§§ 649, 650j. 

9 5 6 . R e c e i p t . 16 G. A., ch. 116, § 4. The collector shall in all cases, 
make out and deliver to the fax payer a receipt, which receipt shall contain 
the description and assessed value ol each lot or parcel of real estate, and the 
assessed \alue of personal property; and in case the property has been sold 
for tax^s and not redeemed, the date of such sale and to whom sold, also, tho 
amouiiu oi Sue fax, interest and costs, if ari),grvrng a separate recerpt for 
each \ ear, whereupon he shall make the proper entries of such payments on 
the boolw OJ. his office. And the council may provide by ordinance, that no 
person shah, be, permitted to pay the faxes ot acy one year until the taxes ior 
the previous years shall be first paid; and piovide that the receipt herein con
templated snail be conclusive evidence that all taxes, and the costs of every 
kind against uhe property described in such leceipt, are paid to the date or 
sucii iece.pi,; and provide that lor any failure or neglect on the part oi tno 
•collector, or on tho part ol any one acting as a collector, he and his bondsmen 
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shall be liable to an action on his official bond for the damages sustained by 
any person or the city through such neglect. 

957. Certificate of purchase . 16 G. A., ch. 116, § 5. The collector of 
taxes, or person authorized to act as collector, shall make, sign and deliver to 
the purchaser of any real property sold for the payment of any taxes author
ized by the provisions of this act, or by any law applicable to cities act ing 
under special charters, a certificate of purchase, which shall have the same 
force and effect as certificates issued by county treasurers for the sale of delin
quent county taxes. 

958. R e d e m p t i o n . 16 G. A., ch. 116, § 6; 17 G. A., ch. 174. § 1. Keal 
property sold under the provisions of this act, or by virtue of any power here
tofore given, may be redeemed at any t ime—before the right of redemption 
is cut off, as hereinafter provided — by payment to the collector, or to the per
son authorized to act as collector, to be held by him subject to the order of the 
purchaser on surrender of the certificate, or in case the same is lost or de
stroyed, on his making affidavit of such fact, and of the further fact that it was 
not assigned, of the amount for which the same was sold, and twenty per centum 
of such amount immediately added as a penalty, with ten per cent, interest 
per annum on the whole amount thus made from the day of sale, and also the 
amount of all taxes, either annual or special, with interest and cost, paid at 
any time by the purchaser subsequent to the sale, and a similar penalty of 
twenty per cent, added as before on the amount of the payment made at any 
subsequent time, with ten per cent, interest per annum on the whole of such 
amount or amounts from the day or clays of payment. Provided, tha t such 
penalty for the non-payment of the taxes at any such subsequent time or times, 
shall not attach unless such subsequent tax or taxes shall have remained 
unpaid for thirty days after they become delinquent. The collector, or person 
authorized to act as collector, shall, upon the application of any party to re
deem real property sold as aforesaid and being satisfied that such person has 
a right to redeem the same, and on the payment of the proper amount issue 
to such party a certificate of redemption, in substance and form as provided 
by section eight hundred and ninety-one of chapter two, title six, of the code 
[§ 1376], and shall make the proper entry thereof in the sale book, which redemp
tion shall thereupon be deemed complete without further proceedings. The 
provisions of section[s] eight hundred and ninety-two, eight hundred and 
ninety-three, and eight hundred and ninety-four, of chapter two, title six, of 
the code [§§ 1377-1379], shall so far as the same are applicable, and not herein 
changed or modified, apply to sales of real estate for delinquent taxes herein 
contemplated,provided, that where the words "treasurer of the county," or 
" t reasure r" are used in said sections, the words ' 'collector of the city," or 
" collector," or person authorized to act as collector shall be substituted. 

959. D e e d . 16 G. A., ch. 116, § 7. Immediately after the expiration of 
ninety days from the date of service of the notice, as prescribed by section 
eight hundred and ninety-four of chapter two, title six, of the code [§ 1379], the 
collector or person authorized to act as collector then in office, shall make out 
a deed for each lot or parcel of land remaining unredeemed, and deliver the 
same to the purchaser, upon the return of the certificate of purchase. Any 
number of parcels of real estate bought by one person, may be included in one 
deed, if required by the purchaser, i leeds executed by the collector or person 
authorized to act as collector, may bo in form substantially as provided try sec
tion eight hundred and ninety-six, chapter two, title six, of the code [§ 1381], 
and shall be signed and acknowledged by him in his official capacity, and ail 
deeds and conveyances hereafter made and executed on account of any gen
eral or special tax sales shall have the same force and effect as deeds made by 
county treasurers for delinquent county taxes, and the purchaser, as well as 
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the owner of any real property sold on account of such general or special de
linquent tax, shall be entitled to all the rights and remedies which are granted 
and prescribed by sections eight hundred and ninety-seven, eight hundred and 
ninety-eight, eight hundred and ninety-nine, nine hundred, nine hundred and 
one, nine hundred and two, nine hundred and three, nine hundred and four 
and nine hundred and five, of chapter two, title six, of the code [§§ 1382-1391]; 
provided, that wherever the words " c o u n t y " or "county treasurer" are used, 
the words • 'c i ty" or "'city collector" or person authorized to act as collector 
shall be substituted. 

9 8 0 . T a x e s ce r t i f i ed t o a u d i t o r . ' 17 G. A., ch. 99, § 1. The council of 
each municipal corporation, acting under a special charter may, if tlmy deem 
it expedient, provide by ordinance for certifying to the auditor of tho county 
in which such city is situated on or before the first Monday of September of 
each year, or such other time as may be fixed by law for the levy of state and 
county taxes, the percentage or number of mills on the dollar of tax levied 
for ail city purposes by them on the taxable property within the corporation 
for the year then ensuing, as shown by the assessment roll of said city for said 
year, and the county auditor when such certification is made, is required to 
place the same on the tax books of the county in tho same manner as state and 
county taxes are placed thereon, which tax for municipal purposes shall be 
collected and paid over to the proper officer by the county treasurer, with the 
same restriction, powers and liabilities, and under the same regulations as to 
power, mode and manner of proceeding in every respect as in relation to state 
and county taxes, and m all things relating to the sale of real and personal 
property, he is authorized and required to proceed according to the provisions 
of the statutes regulating tire sale of property for delinquent state and county 
taxes, and in all sales for such or any delinquent taxes for municipal purposes, 
if there be other delinquent taxes due from the same person, or a lien on the 
same property, the sale shall be for all the delinquent taxes, and such sales and 
all sales made under or by virtue of this act, shall be ol the same validity, and 
i)i all respects be deemed aud treated as though such sales had been made for 
delinquent state or county taxes exclusively. 

BOA EDS OF HEALTH IS CITIES UJSDEB SPECIAL CHAETEBS. 

9 8 1 . A p p o i n t m e n t . 19 G. A., ch. 168, § 1. The mayor and alderma[e]a 
of each city m this state acting under a special charter shall have full power 
and authority to appoint a local board of health consisting of three or five 
members, a majority of whom shall be members of the city council. The 
mayor of the city shall be ex officio one of said members of the board of health, 
and the chairman thereof. The manner of the appointment and duration of 
office of sard board shall be determined by the ordinances of said city. 

9 8 2 . P h y s i c i a n ; e i e r k ; q u o r u m . 19 G. A., ch. 168, § 2. The board of 
heaiiii may appoint a physician to the board, who shall hold office during the 
pleasure ol the board. The city clerk shall be the clerk of said board, unless 
some other clerk may be provided by the ordinances ol said city. The sard 
board of health may regulate all fees and charges of the physician and clerk 
and all persons employed by them in the execution of the health laws, and the 
rules, regulations, and orders of said board. A majority of the members of 
sa.d board shall constitute a quorum for the transaction of all business and the 
exercise of the powers confeued upon said board. 

0 6 3 . R e p o r t s . 19 G. A., ch. 168, § 3. I t shall be the duty of such dork 
and physician to report at least once a year to the state board of heahh the 
proceeding!» of such board, and such other facts as may be required, on blanks 
in accordance with instructions received iroin the state board. They shall also 
make special reports whenever required so to do by the state board. 
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9 6 4 . R u l e s a n d r e g u l a t i o n s . 19 G. A., ch. 168, § 4. Said local board of 
health may make such regulations, rules, and orders respecting nuisances, 
sources of filth, and cases of sickness within their jurisdiction, and on any 
boats in their ports and harbors, and for the prevention of nuisances and tho 
preservation of the public health, as said board may judge necessary for the 
public health and safety. 

9 6 5 . P u n i s h m e n t of v i o l a t i o n s . 19 G. A., ch. 168, § 5. Said cities shall 
have the power and may provide by ordinance for the punishment by fine and 
imprisonment of any person who shall knowingly violate or fail to comply with 
any rule, regulation, or order of such local board of health, but the fine shall 
not exceed one hundred dollars, or the imprisonment thirty days. The prose
cutions for the violation of any rule, regulation, or order of such board of 
health shall be in the name of the city appointing such board of heal th; and 
shall be conducted in the same manner and before the same tribunals as other 
prosecutions for the violation of other ordinances of such city. 

9 6 6 . A b a t e m e n t of n u i s a n c e s . 19 G. A., ch. 168, § 6. Any such board 
of health may order the owner or occupant of any property, place, or build
ing, at his own expense, to remove or abate any nuisance, source of filth, or 
cause of sickness found on such property, within twenty-four hours, or such 
time as is deemed reasonable, after personal notice shall have been served 
upon such owner or occupant; and said board of health may, in its discretion, 
specify m its notice the manner of such removal or abatement of said nuisance, 
cause of sickness, or source of filth, and if such owner or occupant neglects to 
comply with such order he may be punished in accordance with the provisions 
of sectron five hereof [§ 965], 

9 6 7 . A b a t e m e n t b y b o a r d . 19 G. A., ch. 168, § 7. Whenever the owner 
or occupant fails to comply with such order, said board may cause the nui
sance, source of filth, or cause of sickness to be removed, and all expenses in
curred thereby shall be paid by the owner, occupant, or other person who 
caused or permitted the same to be, and the same shall be a hen upon the said 
property whereon said nuisance, source of filth, or cause of sickness existed. 
And. the sard expenses may be recovered and the fren enforced by a civil action 
in the name of said city in any court of competent jurisdiction. 

9 6 8 . A c t i o n w i t h o u t n o t i c e . 19 G. A., ch. 168, § 8. Whenever the 
owner or occupant of such property, place, or building shall not be found in 
said city, or whenever the said board of health may deem immediate action 
nece&sary, the said board may, without notice to such owner or occupant, im
mediately proceed to remove said nuisance, source of filth, or cause of sick
ness, and the expense thereof shall be a lien upon such property, place, or 
building, and the same may be enforced in any court having jurisdiction by 
an action in the name ol the city. 

9 6 9 . P r e v e n t i o n of n u i s a n c e s . 19 G. A., ch. 168, § 9. Whenever any 
person or persons are engaged in a work, or doing things, or threatening to do 
things which, in the opinion of the board of health, will result in a nuisance, or 
in danger to the public health, the said board of health may order said work 
or the doing oi such things to be discontinued, or not to be done, and in case 
any such person or persons shall fail to comply with any such order after per
sonal service of a notice thereof, such person or persons may be proceeded 
against and punished under the provisions of section five hereof [§ 965]. 

9 7 0 . P u b l i c a t i o n Of r u l e s . 19 G. A., ch. 168, § 10. Whenever any such 
board of health shafl establish any general regulations for the public health» 
under section four hereof [§ 964], the same shall be published daily for two con
secutive weeks in some newspaper of general circulation in such city, and upon 
the completron thereof the same [shaft] be and remain binding and obligatory 
during the term of office of said board, unless sooner revoked or changed by 
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said board. And no notice of such general regulations shall be necessary 
other than said before-mentioned publication. 

971. Officer to s e r v e not ice . 19 G. A., ch. 168, § 11. Whenever it is 
necessary, under this act, that any notice be served, the same may be served 
by any city officer, or by any other person whom the board of health may 
appoint or designate. 

9 7 2 . T e n e m e n t s ; regulat ion . 19 G. A., ch. 168, § 12. The board when 
satisfied upon due examination that any cellar, room, tenement, or building in 
said city, occupied as a dwelling-house, has become, by reason of the number 
of inhabitants, or want of cleanliness, or other cause, unfit for such habitation 
and the cause of nuisance or sickness to the occupants thereof or the public, 
may issue a notice to the occupants or any of them, requiring the premises to 
be put into a proper condition as to cleanliness or health, or, if sucii board see 
fit, requiring the occupants to quit or remove from the premises within such 
time as said board deems reasonable. If the persons so notified neglect or 
refuse to comply with the terms of the notice, the board may cause the prem
ises to be properly cleaned at the expense of the owners, and such expense 
shall be a lien on said property, and may be enforced in any court having ju
risdiction ; or said board may remove the occupants forcibly and close up the 
premises, and the same shall not again be occupied as a dwelling-house with
out permission of the board. And the persons notified and failing to comply 
with the order of the board may be punished in accordance with the provis
ions of section five hereof [§ 965]. 

973. Congregation of people; vaccination. 19 G. A., ch. 168, § 13. 
Whenever by reason of the prevalence of small-pox or other contagious or in
fectious disease in any such city, or the vicinity thereof, the board of health 
may deem it dangerous to permit the congregation together of large crowds 
of people, the said board of health may, with the consent of the city council, 
by public proclamation published once in some newspaper of general circula
tion in said city, prohibit the congregation of people m schools, churches, thea
ters, and in all other buildings in said city, and it shall thereupon become 
the duty of the princrpals, teachers, or other persons in charge of said schools, 
and of the persons in charge of such churches, theaters, or other buildings 
specified in said publication, to keep the same closed, and to prevent the congre
gation of people therein; and when small-pox is prevalent in said city or its 
vicinity, the sard board of health may, with the consent of the city council, 
by notice served upon the teachers or persons in charge of any of the public 
or private schools, prevent the admission therein of any pupils, until such 
pupils shall have proved to the satisfaction of the board of health, or the per
sons by it selected for that purpose, that such pupils have been vaccinated 
within the past live years or such time as the board may designate. And said 
board may in like manner prevent the admission of persons not furnishing 
satisfactory proof of vaccination, into churches, theaters, or other buildings, 
by notifying the persons in charge thereof not to admit such persons. 

974. Rignt to e n t e r . 19 G. A., ch. 168, § 14. Whenever the board of 
health shall think it necessary for the preservation of the lives or the health 
of the inhabitants to enter a place, building, or vessel, within its jurisdiction, 
for the purpose of examining into and destroying, removing, or preventing 
any nuisance, source of filth, or cause of sickness, and shall be refused such 
entry, any member of the board may make complaint, under oath, before any 
justice of the peace, or any tribunal having jurisdiction to enforce the ordi
nance of such city, whether such judicial officer be a member of said board or 
not, stating the facts of the case so far as he has knowledge thereof. Such 
tribunal shall thereupon issue a warrant drrected to the sheriff or any consta
ble of the county, or the city marshal, commanding him to take sufficient aid, 
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and, being accompanied by two or more members of said board of health, 
between the hours of sunrise and sunset, repair to the place where such nui
sance, source of filth, or cause of sickness may be, and the same destroy, 
remove, or prevent under the direction of such members of the board of health. 

975. Isolation of contagious diseases. 19 G. A., ch. 168, § 15. When 
any person coming from abroad or residing within such city shall be infected, 
or lately shall have been infected, with small-pox or other sickness dangerous 
to the public health, the board of health shall make provision in the manner 
by them deemed best for the safety of the inhabitants, by removing such sick 
or infected person to a separate house, if it can be done without damage to his 
health, and by providing nurses and other assistance and supplies, winch shall 
be charged to the person himself, his parents, or other person liable for his 
support, if able; otherwise at the expense of the county to which he belongs. 

9 7 6 . S a m e . 19 G. A., ch. 168, § 16. If any afflicted person cannot be re
moved without danger to his health, the board of health shall make provision 
for him, as directed in the preceding section, in the house in which he may be, 
and in such case they ma}r cause the persons in the neighborhood to be re
moved, and take such other means as may be deemed necessary for the safety 
of the inhabitants. 

9 7 7 . R e m o v a l . 19 G. A., ch. 168, § 17. Any justice of the peace, or tri
bunal having jurisdiction to enforce the ordinance of such city, on application 
untler oath, showing cause therefor, by any member of said board of health, 
shall issue his warrant directed to the sheriff or constable of the county, or city 
marshal, commanding him under the direction of the board of health to re
move any person infected with contagious disease, or to take possession of con
demned houses and lodgings, and to provide nurses and attendants and other 
necessaries for the care, safety, and relief of the sick. 

9 7 8 . M e e t i n g s ; r e p o r t . 19 G. A., ch. 168, § 18. Every such board of 
health shall meet for the transaction of business on the first Monday of May 
and the first Monday of October in each year, and at such other times as oc
casion may require, and the clerk of said board shall transmit his annual report 
to the secretary of the [state] board within two weeks after the October meet
ing. Said report shall embrace a history of any epidemic disease which may 
bave prevailed within his district. The failure of the clerk to prepare or have 
prepared, and forward, such report shall be considered a misdemeanor, for 
which he shall be subject to a fine of not more than twenty-live dollars. 

9 7 9 . P o w e r s of c i t ies . 19 G. A., ch. 168, § 19. This act shall not in any
way limit the powers of the cities embraced therein, in relation to matters af
fecting the public health; and the city councils of said cities may by ordinance 
provide for the manner of the exercise of the powers herein conferred by said 
boards of health; and said city councils may at all times require said boards 
4*1 health to report to them their domgs, and may supervise, modify, or rescind 
tiieu actions, orders, rules, or regulations. 

REFUNDING BONDS OF CITIES UNDER SPECIAL CHABTEBS. 

9 8 0 . M a y r e f u n d . 22 G. A., ch. 19, § 1. All cities in this state having a 
population of more than two thousand, organized and existing under special 
charters are hereby authorized and empowered if, by a vote of two-thirds of 
the city council it be deemed for the public interest, to refund the indebted
ness ot any such city evidenced by the bonds thereof, heretofore issued, and 
outstanding at the time of the passage of this act and to issue the coupon. 
bonds of such city in denominations of not less than one hundred dollars and 
not more than one thousand dollars and having not more than twenty years 
to run, redeemable in lawful money of the United States at maturity and bear-
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ing interest payable semi-annually at a rate not exceeding six per cent, per 
annum. The principal of such bonds shall be made payable at the office of 
the treasurer of the city, but the interest upon such bonds may bo made pay
able either in the city of New York, state of New York or the city of Boston, 
state of Massachusetts, or the city of Chicago, state of Illinois or at the office 
of the treasurer of the city. Such bonds as well as the coupons, shall be can
celed when paid and destroyed in the presence of the city council, which shall 
cause to be kept a register of all such bonds issued and also of all bonds or 
coupons which are canceled or destroyed. Such bonds shall be signed by the 
mayor of the city and attested by its clerk with the seal of the city attached 
and shall be so signed and attested in open session of the city council and a 
register shall be then made and kept thereof and such bonds so executed shall 
be at once delivered to the city treasurer of the city, who shall be liable on his 
official bond for the safe keeping thereof and the proceeds thereof until he 
parts therewith under the direction of the city council. 

9 8 1 . F o r m of b o n d . 22 G. A., ch. 19, § 2. The bonds issued under this 
act shall be substantially in the following form: 
".No. . 

" The city of in the state of Iowa for value received promises to pay 
or order at the office of the treasurer of in on the 

first day of the sum of • dollars, with interest thereon from date until 
paid at the rate of per cent, per annum payable semi-annually at the —— 
in. the city of , state of , on the first days of in each year 
on presentation and surrender of the interest coupons hereto attached. 

'•This bond is issued by the city council of said city under and in accordance 
with the provisions of chapter —— of the session laws of the twenty-second 
general assembly of the state of Iowa and m conformity with a resolution of 
said city council dated day of , 18—. 

' ' I n testimony whereof the said city council of the city of has caused 
this bond to be signed by the mayor of said city and attested by its city clerk 
with the seal oi said city attached thereto, this day of , 18—." 

And the interest coupons on each bond shall be in substantially the follow
ing form: 

" The city of , in the state of Iowa, will pay to the holder hereof on the 
day of , 18—, at the in the city of , in the state of , 
dollars for interest on bond Ao. , issued under the provisions 

of chapter • of the sesvon laws of the t .\ enty-second general assembly of 
tiie state of I o w a ; " and such coupons shall be signed by the city clerk or re
corder. 

9 8 2 . N e g o t i a t i o n . 22 G. A., ch. 19, § 3. The city council of any such 
city is hereby authorized to sell and dispose of the bonds issued under tins act 
at not less than their par value and to apply the proceeds thereof to the re
demption of trie outstanding boaded debt or may exchange such bonds for 
outstanding bonds par for par, but the bonds hereby authorized shall be issued 
for no other purpobe whatever; provided, however, that the city council of 
such city may, if oeenied advisable, appropriate not to exceed two per centum 
of the bunds herein authorized to pay the expenses of preparing, issuing, ad
vertising and disposing of the same and may employ a financial agent there
for. 

9 8 3 . T a x fo r i n t e r e s t . 22 G. A., ch. 19, § 4. The city council of any 
such city shall cause to be assessed and levied each year upon the taxable 
}roperty of .uch city in addition to the levy authorized for other purposes a 
sufficient sum to pay the interest on all outstanding bonds issued m conform
ity with this act accruing before the next annual ievy and also such propor
tion of the principal as shall tall due before such next annual levy, and such 
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city council may at its option, in addition to the levy hereinbefore authorized, 
levy an amount not exceeding two mills on the dollar of the assessed valua
tion of such city in any one year for the purpose of purchasing and canceling 
any oC its bonds issued under this act before the maturity of the same. And 
the monev arising from such levies shall be known as the bond fund and shall 
be used for the payment of the bonds and interest coupons and for the pur
chase and canceling of the bonds and for no other purpose whatever. And 
the trcp.si'rer of «u^h city phal' open and ke°p in his book a separate and spe
cial account thereof which shall at all times show the actual condition of such 
bond fund. 

9 8 4 . P u r c h a s e of b o n d s . 22 G. A., ch. 19, § 5. The city council of any 
such city shall have power to purchase any of the bonds issued under this act 
before the maturity of the same and to this purpose may at its option appro
priate any moneys in the bond fund not required to pay bonds or interest 
coupons maturing before the next annual levy, provided that in the purchase 
of such bonds there shall be paid in no case a premium to exceed five per 
centum of the face value of the bond above the amount actually due thereon. 

9 8 5 . E n f o r c e m e n t of p a y m e n t . 22 G. A., ch. 19, § 6. If the city coun
cil of any such city which has issued bonds under the provisions of this act 
shall fail to make the levy necessary to pay such bonds or interest coupons at 
maturity and the same shall have been presented to the treasurer of any such 
city and payment thereof refused the owner may file the bond together with 
the unpaid coupons with the auditor of state taking his receipt therefor and the 
same shall be registered m the auditor's office and the executive council shall 
at their next session as a board of equalization and at each annual equaliza
tion thereafter add to the state tax to be levied in such city a sufficient rate 
to realize the amount of principal or interest past due and to become due prior 
to the next levy and the same shall be levied and collected as a part of the 
state tax and paid into the state treasury and passed to the credit of such city 
as bond tax and shall be paid by warrant as the payments mature to the 
holder of such obligation as shown by the register in the office of the state 
auditor until the same shall be fully satisfied and discharged provided that 
nothing herein shall be construed to limit or postpone the right ot the holder 
of any such bonds to resort to any other remedy which such holder might 
otherwise have. 

9 8 6 . O t h e r p r o v i s i o n s . 22 G. A., ch. 19, § 7. Nothing in this act shall 
take away, impair or interiere with the powers conferred by chapter fifty-
eight of the session laws of the seventeenth general assembly of the state of 
Iowa entitled " An act to authorize counties, cities and towns to refund out
standing bonded debt at a lower rate of interest and to provide for the payment 
of the same " as amended by chapter one hundred and forty of the session 
laws of the eighteenth general assembly of the state of Iowa [$j§ 383-388J, mak
ing the same applicable to cities organized under special charters. 

C H A P T E R 11. 

OF GENEBAL EEGULATIONS AFFECTING COUNTIES, TOWNS, AND CITIES. 

9 S 7 . S e c t a r i a n s c h o o l s . 552. Public money shall not be appropriated, 
given, or loaned by the corporate authorities, supervisors, or trustees of any 
county, township, city, or town, or municipal organization of this state, to, or 
in favor of, any institution, school, association or object, which is under eccle
siastical or sectarian management or control. [14 G. A., chs. 57, 134.] 
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9 8 8 . C a n n o t t a k e s t o c k . 553. No county, city, or incorporated town in 
this state, shall, in their corporate capacit}', or by their officers, directly or in
directly, subscribe for stock, or become interested as a partner, shareholder, or 
otherwise, in any banking institution, whether the same be a bank of issue, 
deposit, or exchange, nor in any plank road, turnpike, or railway, or in any 
other work of internal improvement; nor shall they be allowed to issue any 
bonds, bills of credit, scrip, or other evidences of indebtedness for any such 
purposes — all such evidences of indebtedness for said purposes being hereby 
declared absolutely void; provided, nevertheless, that this section shall not be 
so construed as to prevent, or in any wise to embarrass, the counties, cities, or 
towns, or any of them, in the erection of their necessary public buildings, 
bridges, laying off highways, streets, alleys, and public grounds, or other local 
works in which said counties, cities, or towns may respectively be interested. 
[E., § 1345.] 

[As to voting taxes in aid of railways, see §§ 2081-2089.] 

9 8 9 . B o n d s i n a i d of r a i l w a y s . 554. All bonds or other evidences of 
debt, hereafter issued by any corporation to any railway company as capital 
stock shall be null and void, and no assignment of the same shall give them 
any validity. [K., § 1346.] 

9 9 0 . R e c o v e r y o n c o u p o n s . 555. In all actions now pending or here
after brought in any court in this state, on any bond or coupon issued, or pur
porting to be issued, by any county, city, or incorporated town for railway 
purposes, a former recovery against such corporation on any one or more, or 
any part of such bonds or coupons, shall not bar or estop any defense such 
corporation has made, or can make to such bonds or coupons in the action in 
which such former recovery was had; but the corporation sought to be charged 
in any such action now pending or hereafter brought, may allege and prove 
any matter of defense in such action to the same extent, and with the same 
effect, as though no former action had been brought or former recovery had. 
[Ex. S., 9 G. A., ch. 34.] 

991. Officers cannot discount warrants. 556. No officer of any 
county or other municipal corporation, or any deput}? or employee of such of
ficer shall, either directly or indirectly, be permitted to take, purchase, or re
ceive in payment, exchange, or in an}? way whatever, any warrant, scrip, or 
other evidence of the indebtedness of such corporation, or any demand against 
the same, for a less amount than that expressed on the face of the warrant, 
scrip, or other evidence of indebtedness or demand. [P., § 2186.] 

9 9 2 . I n d o r s e m e n t of w a r r a n t s . 557. The treasurer of every county, 
or other municipal corporation, when he shall receive any warrant, scrip, or 
other evidence of indebtedness of such corporation, shall indorse thereon the 
date of its receipt, from whom received, and what amount. [P., § 2187.] 

9 9 3 . P e n a l t y . 558. Any officer of any county or other municipal cor
poration, or any deputy or employee of such officer, who violates any of the 
provisions of this chapter, shall be deemed guilty of a misdemeanor, and 
on conviction thereof shall be fined not less than one hundred dollars, and 
not more than five hundred dollars for each offense. [P., § 2188.] 

[Provision as to bonds of counties, cities and towns are found in §g 383-383.] 
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C H A P T E P 12. 

OF PLATS. 

9 9 4 . I n t o w n or c i ty . 559. Every original owner or proprietor of any 
tract or parcel of land, who has heretofore subdivided, or shall hereafter sub
divide the same into three or more parts for the purpose of laying out any 
town or city, or any addition thereto or any part thereof, or suburban lots, 
shall cause a plat of such subdivision, with references to known or permanent 
monuments, to be made, which shall accurately describe all the subdivisions 
of such tract or parcel of land, numbering the same by progressive numbers, 
and giving the dimensions and length and breadth thereof, and the breadth 
and courses of all the streets and alleys established therein. Descriptions of 
lots or parcels of land in such subdivisions, according to the number and des
ignation thereof on said plat contained, in conveyances or for the purposes of 
taxation, shall be deemed good and valid for all intents and purposes. The 
duty to file for record a plat as provided herein, shall attach as a covenant 
of warranty m all conveyances of any part or parcel of such subdivision by 
the original owner or proprietors against any and all assessments, costs, and 
damages paid, lost, or incurred by any grantee, or person claiming under him, 
in consequence of the omission on the part of said owner or proprietors to file 
such plat. 

9 9 5 . S t a t e m e n t o n plat. 560. Every such plat shall contain a state
ment, to the effect that the above or foregoing subdivision of (here insert a 
correct description of the land or parcel subdivided), as appears on this plat, is 
with the free consent and in accordance with the desire of the undersigned 
owners and proprietors, which shall be signed by the owners and proprie
tors, and shall be duly acknowledged before some officer authorized to take 
the acknowledgment of deeds; and when thus executed and acknowledged, 
said plat shall be filed for record and recorded in the office of the recorder of 
the proper county. [13 G. A., ch. 77.J 

As the survey establishes the lines of a survey will govern : Bradstreet v. Dunham, 
street, etc., while the plat is but a record of 65-248. 
such survey, in case of any conflict the actual 

9 9 6 . D e d i c a t i o n to p u b l i c u s e . 561. The acknowledgment and record
ing of sucu plat, is equivalent to a deed in fee-simple of such portion of the 
premises platted as is on such plat set apart for streets or other public use; or 
as is thereon dedicated to charitable, religious or educational purposes. [P. , 
§1021; C. , '51, §§ 561, 637.] 

R i g h t s a c q u i r e d b y t h e c i t y : The title There is no substantial difference between 
to land dedicated tor streets, public squares, the streets in which the legal title is in indi-
e t c , is in the city, being- in trust for the pub- viduals and those in which it is in the public 
lie, and such property cannot be taken on exe- as to the r ights of the public therein. The 
cution against the city, or tor any other than construction of a permanent freight depot so 
t rust purposes: Hansom v. Boal, 29-68. as to obstruct the street is subversive and re-

The purchaser of city or town property ac- pugnant to the dedication, but not the occu-
quires no ownership of or interest in the pation of the streets by tracks, pipes, etc. , 
streets adjoining such property other than tha t subject to the reasonable control of the state 
which is given to the whole public, the r ight and c i ty : Barney v. Keokuk, 94 U. S., 324 (af-
of way over t h e m ; and he cannot object to the firming S. C , 4 Dillon, 593). 
construction of a railroad over such'streets on The fee of the streets is in the city for the 
the ground that compensation for the right of use of the general public, not the people of the 
way is not made to h i m : Milburn v. Cedar city alone, and the legislature may authorize 
Rapids, 12-246. them to be used by a railroad company for the 

In the cities of Keokuk and Dubuque, which construction of its road wi thout the consent of 
were laid out by the United States, the fee in the city and wi thout compensation: Clinton 
the streets is m the adjacent property owners, v. Cedar Rapids & M. R. R. Co., 24-455. 
subject to the public use : Huiyht v. Keokuk, But a city has no author i ty to control or 
4-199; Dubuque v. Moloney, 9-450. g ran t r ights and privileges to, or in, its streets, 
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unless it has so been authorized: Stanley v. 
Davenport, 54-463; and as to the right of rail
w a y companies to construct their tracks upon 
the streets of cities, see notes to § 023. 

The city acquires as against adjoining own
ers and the original proprietor control over the 
whole street and not simply over the surface; 
and it may maintain an action for material, 
as coal, etc., removed therefrom, whether 
such material be superficial or subterraneous: 
Des Moines v. Hall, 24-234. 

The nature of the property which a city ac
quire? in its streets is different from that which 
it may have in real estate, such as it is author
ized to acquire for other purposes: Clinton v. 
Cedar Rapids & M. R. R. Co., 24-455. 

Rights of adjacent p rope r ty owners : 
Although under the provisions as to statutory 
dedication the owners of lots do not own the 
fee of the adjacent street, yet they have a 
peculiar interest in the street, which neither 
the local nor general public can pretend to 
claim. This interest is an easement appurte
nan t to their lots and partakes of the nature 
of pro- e r ty : Cadle v. Muscatine Western R. 
Co . 44-11'. 

Tueiefore, where a railway company hav
ing the right to construct its road over the 
streets of a city does so in a careless and neg
ligent manner, the adjoining property owners 
m a y recover special damages resulting there
f rom: Ibid. 

Purchasers of lots in the portion platted ac
quire a right of way over the streets and 
alleys therein : Yost v. Leonard. 34-9. 

"Where a party filing a plat reserved therein 
t he r ight to constmct a null-race across one of 
the streets, held, that he became bound to 
erect and maintain a bridge across the race at 
his own expense: Waterloo v. Union Mill Co., 
59-137. 

Where the fee in the street is in the adjoin
ing property owner, neither the citv nor any 
individual has a right, against the will or con
sent of the owner of the adjoining lot, to con
struct a cistern under the street or sidewalk: 
Dubuque v. Malonej, 9-430. 

An adjacent property owner cannot exca
vate areas under the sidewalk except with 
the consent of the city authori t ies: Davis v. 
Clinton. o0-58o. 

P l a t t i n g of s t r e e t s : Where a plat shows 
the dedication of two streets at right angles 
to each other, the square formed b3T their in
tersection v 0 be presumed to be included in 
the dedication: Yost v. Leonard, 34-9. 

To make out n dedication oi a street appear
ing on a plat, it is necessary to show, not only 
t h a t the plat was laid out, bu t also that the 
par ty laying it out had title thereto : Porter v. 
Stone. 51-373. 

Dedication in a town plat held sufficient, in 
a particular case, to convoy the fee in a street 
indicated thereon: Stange v. Hill & West 
Dubuque St. R. Co., 54-609. 

Evidence in a particular case, held not suf
ficient to establish a dedication of a street 
winch was shown by the last of three plats 
filed, but not by the first two, under which the 
rights of the parties a t tached: Manchester v. 
lloag, 60-649. 

W h e n lots a ie sold on a plat bounded by a 
street or highway, that fact raises a strong 
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presumption of the intent to pass the soil to 
the center of the street or highway, and it will 
so pass unless the highway be expressly ex
cluded : Dubuque v. Maloney, 9-450. 

But this rule is not applicable to land re
served for public use on the opposite side of 
the highway from the lots thus sold, and the 
lot purchaser acquires no title to the land thus 
reserved: Cook v. Burliiigion, 30 94. 

Where the owner of land on both sides of a 
section line platted the portion on one side, 
locating a street on such line, held, that the 
dedication covered the entire width of the 
street : McDunn v. Des Moines, 34-467. 

The existence of a plat, even though defect
ive, and the sale of lots, bounded according 
to its descriptions, by the persons platting the 
land, establish the animus dedicandi as to the 
streets laid out on such plat, which, when 
shown, is sufficient to establish a way or street, 
even though there be no record of such plat 
made in the form prescribed bv l a w : Shea v. 
OUnmwa, 67-39. 

D e d i c a t i o n : A proprietor laying off _ an 
addition to an incorporated town or city, 
though he may grant only the use of or ease
ment in the streets, or reserve minerals therein 
(Dubuque v. Benson, 23-248), cannot _ confer 
upon some other public corporation rights in 
and control over the streets and alleys: there
fore, held, t ha t the entry upon a plat tha t the 
proprietors ' ' d o hereby convey to Polk county 
for the use of the public the streets and alleys 
as marked on this plat, and dedicate the same 
to the public," was inoperative, and the plat
ting, acknowledgment, recording, etc., being 
sufficient to constitute a statutory dedication, 
the fee of the streets vested in the city: Des 
Moines v. Hall, 24-234. 

A grantor filing a plat and procuring the 
proper certificate theieto cannot afterwards 
object (hat it was not in accordance with law 
and that the requirements of the statute have 
not been complied w i th : Scott v. Des Moines, 
64-438. 

And the grantor, or those claiming under 
him, cannot defeat a dedication made m such 
plat, on the giound that it was not recorded 
at once nor unti l after the grantor's, dea th : 
Ibid. 

Where a strip of land between a street and 
a river was not included in the plat, held, tha t 
it could not be considered as dedicated to the 
public: Cowle* v. Gray, 14-1. 

i n order to show a dedication apart from 
the plat there must be an act of dedication 
within the pres'T'bed limit of t ime and an 
acceptance thereof by the public: Ibid. 

Where the plat of a town contained a square 
designated "pub l i c square," and lots were 
sold on the faith of such plat, and afterwards 
another plat was duly made and recorded 
chauging the designation of the square, wi th 
the representation to prior lot purchasers tha t 
it was for the public use and control, and the 
city took possession of the square as public 
property, held, t ha t the corporation had the 
title to such square for the use of the public 
and in trust for i t : Bella v. Scholte, 21-463. 

"Harking a square on the plats as " g a r d e n 
square"' held not necessarily to express or im
ply a dedication to the public: Bella v. Scholte, 
24-283. 
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"Where a square was marked upon a plat as 
" market square," and thereafter treated by 
the city as public, and was for that leason 
omitted from taxation, which facts were 
known to the dedicator and those claiming 
under him, held, tha t the circumstances 
showed an intention to dedicate such square 
to the public: Scott v. Des Moines, 64-438. 

Also held, in such case, tha t the designation 
of the square as " m a r k e t squa re" did not 
show an intent1 on to impose on the dedication 
a condition that it be used only for market 
purpose*, a -id that a market building be erected 
thereon: Ibid. 

A dedication of a portion of land covered 
by a city plat for public purposes, as by mark
ing it "publ ic square," which dedication is 
accepted by the city, imposes upon the city 
an obligation to hold the property in trust for 
the uses and purposes expressed, and the city 
cannot divert it to another and di f ferent iae , 
as by selling it to private owners : Warren v. 
Major of Lyons City, 22-351. 

Where a plat contained a square marked 
" church square," held, that such designation 
did not constitute a dedication to any particu
lar chmch association, although but one such 
association existed at the t ime in the t o w n : 
Christian Church v. Scholte, 2-27. 

Under the evidence in particular cases, held, 
tha t subdivisons of plats marked as " square," 
or "pub l i c square," were dedicated to the 
public: Ln-ermore v. Maqvoketa, 35-358; Bay-
lUs v. Supervise) s, 5 Dillon, 549. 

V\ here lots are sold with reference to a town 
plat, upon which ceitain laud is dedicated to 
public use. the purchasers acquire, as appurte
nant to their purchases, a vested right to the 
use of the land dedicated to rjubl.c use, of 
which they cannot be divested by tiie owner 
who made the dedication or by the town in 
its corporate capacity: Leffler v. Burlington, 
18-361. 

Where lots were sold in accordance wi th a 
plat upon which a certain square was marked 
"publ ic square," and afterwards " g a r d e n 
square," and with the representation that the 
square was for the public and was to remain 
forever an open and unoccupied space, and the 
value of lots sold was increased thereby, held, 
that a purchaser could enjoin the grantees of 
such square from platt ing lots and erecting 
buildings thereon: Fisher v. Beard. 40- 625. 

Whore the general government as owner 
laid off land into lets, sfieets, squares, etc., for 
a city and sold lots according to such plan, 
held, tl at the sale and conveyance implied tha t 
a grant or covenant to the purchasers of the 
lots that the streets and public squares should 
forever be open to the public, free from all 
claims of proprietors inconsistent with such 
use, but tha t the dedication did not operate as 
<\ gi aut to the city of the fee in the streets, and 
hat such fee-title passed to the- adjoining-

property owners, subject to the easement of 
ihe public, wdth the powei in the city to legu-
late the public use of such streets and squares, 
as the representative of the public, lor the 
purpose of vindicating the public r igh t : Du
buque v. Maloney, 9-450. 

\v'li. >e, by act of congress, certain land in 
front of a street leading to a navigable river 
was reserved from sale for public use, with the 

declaration that it should remain forever free 
for h ighways and other purposes, held, t h a t 
such dedication was in the na ture of a con
tract which could not be afterwards abrogated 
or repealed, and tha t the municipal corpora
tion, succeeding to the title of the land t h u s 
reserved, held it for the same purposes a n d 
could not divert it for other purposes: Coolcv^ 
Burlington, 30-94. 

Where the owner of land laid out an addi
tion to a city and by the plat donated a n d 
granted the "s t ree t s , alleys and public 
grounds, etc., for public purposes," and desig
nated a tract of ground next to the river as 
" Keserved Landing," held, tha t the city did 
not by such donation acquire the r ight to the 
property so reserved: Grant v. Davenport, 18-
179. 

A c c e p t a n c e o f d e d i c a t i o n : By accept ing 
a charter making a platted addition to t he 
city limits, held, tha t the city thereby ac
cepted the addition and the dedication of t h e 
streets therein laid o u t : Des Moines v. Hall, 
24-234. 

Where , in the plat of an addition to the city, 
a street was laid out ninety feet in width , b u t 
was only opened to a width of sixty feet, 
fences being erected by lot owners upon the 
line of the street as thus improved and used, 
and the strip not used being thus inclosed for 
twenty-five years, held, tha t the city could no t 
claim the strip thus inclosed, and t h a t it 
would be presumed that the city had only ac
cepted the dedication to the extent that the 
street, had been opened: Bell v. Burlington, 
68-296. 

Action of the city council in adopting t h e 
report of a committee recommending an ac
ceptance of streets as dedicated on a plat not 
yet filed, held not to amount to an accept
ance of such streets upon the subsequent fil
ing o£ such p la t : Laughlin v. Washington, 6 3 -
652. 

Where a plat was filed for record, and the 
streets as designated thereby remained open 
to the public for two or three weeks, and were 
to some extent passed over and used by the 
public, but were afterwards closed, held, such 
facts did not constitute an acceptance by the 
city of the proposed dedication. Mere user 
will not be sufficient to constitute an accept
ance ; it must be shown to have been open and 
notorious, and continued for sucli a length of 
t ime t h a t an acceptance can be p resumed: 
Ibid. 

H o n - u s e r : The r ight of the public in t he 
streets and alleys accrues upon the acknowl
edgment and recording of the plat, and con
tinues until if is either divested by some act of 
the public authorities, or lost by adverse pos
session, and it is immater ia l as to the r ights 
of the public whether such streets and alleys 
are improved or not. Therefore, a ra i lway 
company has no right to pence its track where 
it crosses streets and alleys thus laid out, al
though they are not improved and used: 
Lathrop v. Central Iowa R. Co., 69-105. 

The occupation by a par ty dedicating, for 
ten years thereafter, will not bar the r ights of 
the public, unless it appear tha t he held under 
claim of r ight adverse to the publ ic : McDunn 
v. Des Moines, 34-467; Livermore v. Maquo-
keta, 35-358. 
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Diversion of streets or public grounds: 
The title to streets is vested in the city for the 
use of the public, and such use is to be con-
trolle'd by the legislative power of the state. 
The city cannot grant the use of the streets 
for any purpose not thus authorized: Stanley 
v. Davenport, 54-463. 

A city taking public lands which have been 
already dedicated to public use cannot devote 
the same to private uses, or convey them to 
others for such private use; and in an action 
by an adjoining lot owner having an interest 
in the preservation of the land for the uses for 
which it was originally dedicated, the city 
m a y be enjoined from making a conveyance 
thereof: Cook v. Burlington, 30-94. 

Purchasers of lots abutt ing upon land ded
icated by the original owner to a public use 
acquire such rights therein as will enable thern 
to enjoin a diversion of it by the corporation 
to uses and purposes foreign to and inconsist
ent with the objects of the g r a n t : Ibid. 

Therefore, held, tha t while the grant of the 
r ight of way to a railway might not be incon
sistent with the public use of lands reserved 
to the corporation for public purposes, yet a 
legal conveyance thereof in fee to a railway 
company was inconsistent wi th such use : 
Ibid. 

But it does not follow that abut t ing owners 
m a y maintain an action for an obstruction in 
the street which does not affect them differ-
entlv from the public generally: Ingram v. 
Chicago, D. & M. R. Co., 38-669. 

The city takes title to such portions of its 
terri tory as are dedicated for public purposes, 
subject to a trust to hold and use it for the 
purpose expressed, and cannot dispose it for 
other purposes: Warren v. Mayor of Lyons, 
22-351. 

A former s tatute at tempting to confer upon 
cities and towns the power to sell and convey 
squares and parks therein laid off and dedi
cated by individuals, field void as authorizing 

a perversion of a trust. Whether the corpo
ration might not be given power to part with 
whatever interest it possessed in the property, 
queere: Ibid. 

Public squares dedicated to a city are held 
in trust for the public, and cannot be sold on 
execution to satisfy the debts of the c i ty: 
Ransom v. Boat, 29-68. 

Property dedicated as public grounds may 
be used for purposes varying according to the 
circumstances, to be judged by the proper legal 
authorities, but such property cannot be ap
plied to private purposes: Piatt v. Chicago, 
B. & Q. R. Co., 74-127. 

The fact that the use of a street is inter
rupted by an improper obstruction will not 
show an abandonment where the use is such 
as the public wants a t the t ime require, nor 
will the city be estopped by virtue of such 
improper use from asserting its rights in the 
streets: Waterloo v. Union Mill Co., 72-437. 

The statute of limitations will not run to 
defeat the exercise by a city of its municipal 
powers in establishing and maintaining a 
s t reet : Ibid. 

Grants dedicated to public use can be used 
for the purposes expressed in the act of dedica
tion only, and the grantor and even the pro
prietor of lots abut t ing may, by injunction, 
restrain a diversion to any other purpose re
sulting in an injury to h i m : Pettingill v. 
Deviu, 35-344. 

R e v e r s i o n : I t does not follow tha t the 
title reverts to the grantor upon a failure to 
use the land for the purposes indicated. Such 
a dedication passes the fee from the grantor 
without the contingent r ight of reversion, 
and any person injuriously affected may pre
vent the diversion from the purposes desig
nated by injunction: Ibid. 

Upon the vacation by the city of a street in 
the city plat the title of the property covered 
thereby does not revert to the original owner : 
Day v. Sohroeder, 45-546. 

9 9 7 . A l t e r i n g o r v a c a t i n g s t r e e t s . 562. Streets and alleys so platted 
and laid out, or which have been platted or laid out under any prior law of 
this state regulating private plats, may be altered or vacated in the manner 
provided by law for the alteration or discontinuance of highways. [E., § 1029.] 

Upon the vacation of the streets in a plat enacted to cover cases not included in the 
other, and as it contains provisions applicable 
to streets and alleys in incorporated villages 
to which the other section is not applicable, it 
will be limited to such cases: Dempsey v. Bur
lington, 66-687. 

the title of the land occupied by them does 
not revert to the grantor : Day v. Sohroeder, 
46-546; Pettingill v. Devin, 35-344, 355. 

This section does not limit the power given 
to the city council by § 623 to vacate streets 
and alleys. I t is to be presumed tha t it was 

9 9 8 . V a c a t i n g p l a t . 563. Any such plat may be vacated by the proprie
tors thereof, at any time before the sale of any lot therein, by a written in
strument declaring the same to be vacated, duly executed, acknowledged, or 
proved and recorded in the same office with the plat to be vacated; and the 
execution and recording of such writing shall operate to destroy the force 
and effect of the recording of the plat so vacated, and to divest all public 
rights in the streets, alleys, commons, and public grounds laid out or described 
in such plat. And in cases where any lots have been sold, the plat may be 
vacated, as herein provided, by all the 
the execution of the writing aforesaid. 

The term " proprietors " as used in this and 
t h e iollowing sections indicates the owners of 
the land and not alone the persons who orig
inally plat the land. Owners who have ac-

m owners of lots in such plat joinin, 
[9 G. A., ch. 78, § 1.] 

quired title from such original proprietors 
may exerci&e the powers conferred: McGrew 
v. Lettsville, 71-150. 
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0 9 9 . P a r t of p l a t v a c a t e d . 564. Any part of a plat may be vacated 
under the provisions and subject to the conditions of this chapter, provided 
such vacating does not abridge or destroy any of the rights and privileges of 
other proprietors in said plat, and provided further, that nothing contained 
in this section shall authorize the closing or obstructing of any public high
ways laid out according to law. [Same, § 2.] 

The fact that the vacation of a portion of a ra te proprietors having distinct and s epa ra t e 
plat will close streets therein, and thus abridge interests, and they m a y vacate par t of t h e 
the number of ways of access to the property t own plat. The ins t rument of vacation, in a 
of the proprietor of another portion of the part icular case, held certain as to t he par t af-
pl.-it, will not be ground for objecting to such fected. The author i ty conferred to vaca te a 
vacation, if one or more ways are left reason- par t of the plat does not have t he effect to 
ably convenient, so that no substantial r ight limit the boundaries of an incorporated t o w n 
is abridged: Lorenzen v. Preston, 53-580. and to take tha t par t of which the pla t is va -

The proper steps having been taken for the cated out of the corporation. I t there fore , 
vacation of a street, such vacation becomes does not affect the authori ty of the corpora-
effective as against the city, subject only to tion over the lands covered by the pa r t of t h e 
the judicial determination as to whether the plat vacated. As to streets and alleys t h a t 
r ights of private persons are affected. The were never opened, ouch vacation does not 
city council cannot, by subsequently directing destroy any of the r ights of any owner of l and 
such street to be opened, affect the validity of within the t o w n : McGreiv v. Lettsville, 7 1 -
the vacation: Conner v. Iowa City, 66-419. 150. 

Tms section contemplates the case of sepa-

1 0 0 0 . S t r e e t s i nc lo sed . 565. When any part of a plat shall be vacated 
as aforesaid, the proprietors of the lots so vacated may inclose the streets, 
alleys, and public grounds adjoining said lots in equal proportions. [Same, § 3.] 

1 0 0 1 . R e c o r d i n g . 566. The county recorder, in whose office the plats 
aforesaid are recorded, shall write in plain, legible letters across that part of 
said plat so vacated, the word "vacated," and also make a reference on the 
same to the volume and page in which the said instrument of vacation is re
corded. [Same, § 4.J 

1 0 0 2 . R e p l a t t i n g . 567. The owner of any lots in a plat so vacated, may 
cause the same and a proportionate part of adjacent streets and public 
grounds to be platted and numbered by the county surveyor; and when such 
plat is acknowledged by such owner, and is recorded in the record office of the 
county, such lots may be conveyed and assessed by the numbers given them 
on such plat. [Same, § 5.] 

1003. Public squares used for school purposes. 21 Q-. A., ch. 75, § 1. 
I t shall be lawful for the people of any incorporated town, located wholly 
within an independent school district in which is situated a public square or 
plat of ground, deeded or dedicated to the said town or the public, by the 
proprietor of the town, or of any addition thereof, to transfer or re-dedicate 
such plat or square, to the purpose of a public school-house lot, to be used 
either for the erection thereon of a public school-house, or as school grounds, 
in connection with such school-house. 

1 0 0 4 . M a n n e r of t r a n s f e r . 21 G-. A., ch. 75, § 2. The manner of pro
cedure to effect the change or transfer of the purpose for which such lot or 
square shall be used, as is authorized in section one, of this act [§ 1003], shall 
be as follows: When a plat or lot of the character described in section one, of 
this act [§ 1003], is located in such incorporated town, and one-half of the resi
dent voters of such town, according to the last census thereof, national or 
state, shall petition the mayor and town council of such town, asking said city 
authorities to submit to the voters of the town at a general or special election 
the question whether or not such public square, lot or plat shall be transferred, 
dedicated and used for the purposes of a public school-house lot, for the use 
of the independent district in which the same is situated, said mayor and 
town council shall submit the question to the voters of the town, in accord
ance with the prayer of said petitioners after giving ten days' notice thereof, 
by written or printed notices, in which, the proposition submitted, shall be 
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clearly set forth, and signed by said mayor three of which notices shall bo 
posted in public and conspicuous places in the town, and one shall be published 
in the last two issues, preceding such election in a weekly newspaper published 
in the town, or if there be no such newspaper published in the town then in 
the weekly newspaper published elsewhere in the county, having the largest 
circulation in said town. Such notice shall state the manner of voting, which 
shall be by ballot, and substantially as follows: The ballot shall contain in 
print, ink or pencil the words " For transferring lot or block or square (as the 
case may be, describing it) to the purposes of a public school-house l o t : " 
or "Against transferring lot or block or square (as the case may be, de
scribing it) to the purposes of a school-house lot." And such election shall 
be held as per notice given and be conducted as ordinary town elections are, 
under the supervision of the town authorities, who shall canvass the vote as 
by law provided in other cases. If it shall appear that two-thirds or more, of 
all the legal votes cast at such election, for and against the proposition sub
mitted, have been cast in favor of the transfer of such lot or block or square, 
to the purposes of a public school-house lot, then such transfer shall be held 
to have been completed, and the lot or block or square mav be appropriated 
and used for the purposes so indicated, by said vote and shall be no longer 
held for any otner purpose. If less than two-thirds of the votes cast at such 
election are found to be in favor of the transfer then it shall bo held that the 
proposition failed and no transfer shall be effected. 

1 0 0 5 . P l a t b y a u d i t o r . 568. Whenever the original owner or proprie
tor of any subdivision of land, as contemplated in section five hundred and 
fifty-nine of this chapter [§ 994], have sold or conveyed any part thereof, or 
invested the public with any rights therein, and have failed and neglected to 
execute and file for record a plat as provided in section live hundred and lil'ty-
nme of this chapter, the county auditor shall notify some, or all, of such own
ers and proprietors by mail or otherwise, and demand the execution of said 
plat as provided; and if such owners or proprietors, whether so notified or 
not, fau and neglect to execute and file for record said plat for thirty days 
after the issuance of such notice, the auditor shall cause to be made the plat 
of such subdivision and any surveying necessary -therefor. Said plat shall be 
signed and acknowledged by the auditor, who shall certify that ho executed 
[it] by reason of the failure of the owners or proprietors named to do so, and 
filed for record; and, when so filed for record, shall have the same effect for 
all purposes as if executed, acknowledged, and recorded by the owners or pro
prietors themselves. A correct statement of the costs and expenses of such 
plat, surveying, and recording, verified by oath, shall be by the auditor laid 
before the first session of the board of supervisors, who shall allow the same, 
and order the same to be paid out of the county treasury, and who shall, at 
the same time, assess the said amount, pro rata, upon all the several subdivis
ions of said tract, lot, or parcel so subdivided; and said assessment shall be 
collected with and in like manner as the general taxes, and shall go to the gen
eral county fund; or said board may direct suit to be brought in the name of 
the county before any court having jurisdiction, to recover of the said original-
owners or proprietors, or either of them, the said cost and expense of procur
ing and recording said plat. 

1 0 0 8 . F l a t t i n g fo r a s s e s s m e n t a n d t a x a t i o n . 569. Whenever any 
congressional subdivision of land of forty acres or less, or any lot or subdivis
ion is owned by two or more persons in severalty, and the description of one 
or more of the different parts or parcels thereof cannot, in the judgment of 
the county auditor, be made sufficiently certain and accurate, for the purposes 
of assessment and taxation without noting the metes and bounds of the same, 
the auditor shall require and cause to be made and recorded, a plat of such 
tract or lot of land with its several subdivisions in accordance with the pro-
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visions of this chapter; and he shall proceed in such cases according to the 
provisions of section five hundred and sixty-eight [§ 1005], and all the provis
ions of said section in relation to plats of towns, cities and so forth, shall gov
ern as to the tracts and parcels of land in this section referred to. 

1 0 0 7 . Insuff ic iency of d e s c r i p t i o n i n deed . 570. Every conveyance 
oi land in this state, shall be deemed to be a warranty that the description 
therein contained is sufficiently definite and accurate to enable the auditor to 
enter the same on the plat book required by law to be kept; and when the re 
is presented to be entered on the transfer book, any conveyance in which the 
description is not, in the opinion of the auditor, sufficiently definite and accu
rate, he shall note said fact on said deed with that of the entry for transfer, 
and shall notify the person presenting the same that the land therein not suf
ficiently described must be platted within thirty days thereafter. Any person 
aggrieved by the opinion of the auditor, may, within said thirty days, appeal 
therefrom to the board of supervisors, by claiming said appeal in writing, and 
thereupon no further proceeding shall be taken by the auditor, and at their 
next session the board of supervisors shall determine said question and direct 
whether or not said plat shall be executed and filed and within what t ime ; 
and if the grantor in such conveyance shall neglect for thirty days thereafter 
to file for record a plat of said land and of the appropriate congressional sub
division in which the same is found, duly executed and acknowledged as 
required by the auditor, or in case of appeal as directed by the board of super
visors, then the auditor shall proceed as is provided in section five hundred and 
sixty-eight of this chapter [§ 1005], and cause such plat to be made and recorded, 
and thereupon the same proceedings shall be had and rights shall accrue, and 
remedies had, as are in said section provided. Such plat shall describe said 
tract of land and any other subdivisions of the smallest congressional subdi
vision of which the same is part, numbering them'by progressive numbers, set
ting forth the courses and distances, and number of acres, and such other 
memoranda as are usual and proper; and descriptions of such lots or subdi
visions according to the number and designation thereof on said plat shall be 
deemed good and sufficient for all purposes of conveyancing and taxation. 

1 0 0 8 . P la t s legal ized. 571. None of the provisions of this chapter shall 
be construed to require replatting in any case where plats have been made and 
recorded in pursuance of any law heretofore in force; and all plats heretofore 
filed for record, and not subsequently vacated, are hereby declared valid, not
withstanding irregularities and omissions in the manner or form of acknowl
edgment or judge's certificate; but the provisions of this section shall not 
affect any action or proceeding now pending. 

1 0 0 9 . P e n a l t y . 572. Any person who shall dispose of or offer for sale, or 
lease any lots in any town, or addition to any town or city, until the plat 
thereof has been duly acknowledged and recorded as provided in this chapter, 
shall forfeit and pay fifty dollars for each lot and part of lot sold or disposed 
of, leased, or offered for sale. [K., § 1027.] 

As this section only imposes a penalty on void: Watrous v. Blair, 32-58. The contract 
the person selling and not on one buying lots, of sale is not illegal: the vendor m a y recover 
the plat of which is not acknowledged and re- the consideration of the sale, and the vendee 
corded, the vendee may enforce against the m a y enforce specific performance thereof: 
vendor a contract for the sale ot such lots, Pangbom v. Westlake, 6-546. 
and as to such vendee the contract will not be 

CITY AND TOWN LOTS. 

1010. Certificate that land is unincumbered. 18 G. A., ch. 53, § i. 
Whenever any person or corporation shall lay out any parcel of land into 
town or city lots in accordance with chapter twelve, title four, of the code, such 
person shall procure from the treasurer of the county in which the land lies a 
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certified statement that the land thus laid out into lots, streets and alle}rs is 
free from taxes, and shall also procure a certified statement from the recorder 
of such county, that the title in fee to said land is in such proprietor and that 
the same is free from every incumbrance which certified statements shall both 
bo filed with the recorder before the plat of said town or city lots shall be 
admitted to record or of any validity; provided, however, that if the parcel of 
land so laid out shall be incumbered with a debt certain in amount, and which 
will fall due not more than two years after the making of the affidavit herein
after provided for, and which the creditor will not accept with accrued inter
est to the day of proffered payment, if it draws interest, or with a rebate of 
interest at the rate of six per centum per annum if it draws no interest, or if 
the creditor cannot be found, then such proprietor, and if a corporation its 
proper officer or agent, may file with the recorder of such county his affidavit, 
stating either that such proprietor has offered to pay such creditor the full 
amount of his debt, with interest or with a rebate of interest, as the case may 
be, and that such creditor would not accept the same, or that such creditor 
cannot be found, whereupon such proprietor may execute a bond double the 
amount of such incumbrance with three sureties who shall be freeholders of 
the county, to be approved by the recorder and clerk of the county, which 
bond shall run to the county, and shall be for the benefit of the purchasers of 
any of such town or city lots, and shall be conditioned for the payment of 
such incumbrance and the cancellation thereof of record as soon as practicable 
after the same becomes due and for the holding of all such purchasers and 
those claiming under them forever harmless from such incumbrance, and when 
such affidavit and bond shall have been filed with the recorder, together with 
a certificate of the treasurer that said land is free from taxes, and the certifi
cate of the recorder that the title in fee to said land is in such proprietor, and 
that the same is free from all incumbrance except that secured by said bond, 
said plat shall be admitted to record, and be equally valid as if such proprie
tor had filed with the recorder the certificate of such recorder that said land 
was free from all incumbrance. 

1 0 1 1 . R e c o r d i n g . 18 G. A., ch. 53, § 2. All the certificates, affidavits 
and bonds provided for in the preceding section shall be recorded in connec
tion with the plat to which they relate m the office of the recorder before the 
said plat or the record thereof shall be of any validity. 

1012. Bearings and distances. 18 G. A., ch. 53, § 3. The record and 
plat of every town or city, or addition thereto, Avhich may be thus laid out 
shall give the bearing and distance from some corner of a lot or block in said 
town or city or part thereof, to some corner of the congressional division of 
which said town, city or addition is a part. 

1 0 1 3 . N o t t o affect a n n e x a t i o n . 18 G. A., ch. 53, § 4. The provisions 
of this act shall not prevent the annexation of contiguous territory to cities 
and towns under sections four hundred and twenty-six, four hundred and 
twenty-seven, four hundred and twenty-eight and four hundred and twenty-
nine of chapter ten, title four of the code [§§ 574-577], and chapter forty-seven 
of the laws of the sixteenth general assembly, as amended by chapter one 
hundred and sixty-nine of the laws of the seventeenth general assemblv 
L§§ 583-586]. 

1 0 1 4 . 18 G. A., ch. 53, § 5. Chapter twenty-five of the laws of the fifteenth 
general assembly, and chapter sixty-three of the laws of the sixteenth general 
assembly are hereby repealed. 

EESUEVEV OF TOWN PLATS. 

1 0 1 5 . I n case of l o s s . 15 G. A., oh. 54, § 1. In all cases where the orig
inal town plat of any city, town, or village, of this state, or any of the additions 
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to any such city, town, or village, shall have been heretofore or may hereafter 
be lost, mislaid, or destroyed after the sale and conveyance of any subdivision, 
block, or lot thereof, by the original owner or proprietor, to any person or 
persons, before the same shall have been recorded, it shall be lawful for any 
three persons interested in such city, town, village, or addition thereto, to have 
such original city, town, village, or addition to any such city, town, or village 
resurveyed and replatted, and such plat made a matter of record, as herein
after set forth; provided, that in no case shall such replat be made a mat ter 
of record without the consent in writing, indorsed thereon, of the original 
owner or proprietor of such city, town, village, or addition thereto, if he be 
alive and his residence known to those who desire such replat recorded. 

1 0 1 6 . H o w m a d e . 15 G. A., ch. 54, § 2. The county surveyor of any 
county of this state in which is situated any such city, town, village, or addi
tion thereto as contemplated in section one of this act [§ 1015], is hereby 
authorized, empowered, and, upon payment to him of his legal fees by the per
sons interested, required to resurvey any such city, town, village, or addition 
thereto, and shall make out a plat of such city, town, village, or addition so 
resurveyed, which plat shall in all respects, as near as possible, conform to the 
original lines of said city, town, village, or any addition thereto, that may be 
resurveyed, and it shall in all respects be made out as required by section five 
Hundred and fifty-nine of the code [§ 994.] And in order to the perfect com
pletion of such resurvey and plat, the said surveyor is empowered and author
ized to subpoena witnesses, administer oaths, and to take evidence touching said 
original plat, lines, subdivisions of said city, town, village, or addition thereto 
sought to be surveyed and replatted; also as to whether the original proprie
tor be dead or living, and touching all things necessary to enable him to ac
curately establish the lines and boundaries of said city, town, village, or 
addition thereto, and the various subdivisions thereof: provided, that in all 
cases, before any such resurvey shall be made, the county surveyor of the 
proper county shall give four weeks' notice of in some newspaper published 
ni the couuty, if there be any, of such contemplated resurvey, and. in case 
there is no such paper published in the county, then by posting up four writ
ten notices in four of the most public places in the county, one of which shall 
be in said district proposed to be resurveyed. 

1017. Plat certified and filed; contesting. 15 G. A., ch. 54, § 3. 
When the surveyor shall have completed said plat, as hereinbefore contem
plated, he shall attach his certificate thereto, to the effect that said plat is a 
just, true, and accurate plat of said city, town, village, or addition so surveyed 
by him; and the said plat and certificate thereto shall be filed for record in 
the office of the recorder of deeds of the proper county, and from the date of 
such filing it shall be regarded and treated, in ail courts of law and equity in 
this state, as though the same had been made by the original owners or pro
prietors of said lands so resurveyed and replatted: provided, that any person 
or persons deeming themselves aggrieved by said resurvey or replattmg may 
at any time, within six months from the date of filing said plat for record, 
commence action by bill in chancery in the [circuit or] district court against 
the persons employing the surveyor as aforesaid and setting up their causes of 
complaint, and asking that said record be canceled. 

1 0 1 8 . A d j u d i c a t i o n . 15 G. A., ch. 54, § 4. If it shall appear on the trial 
of said cause that the said city, town, village, or addition thereto was origi
nally laid out and platted, that the original own jr or proprietor had sold any 
or ail of the lots of such city, town, village, or addition, or that he intended 
to dedicate to the public the streets, alleys, or public squi[a]res of such city, 
town, village or addition, that the plat thereof had never been recorded, but 
was lost or mislaid, that the owner or proprietor is dead, or his residence un
known, and that the resurvey and replat so hied for record is a substantially 
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accurate survey and plat of the original plat of such city, town, village, or 
addition thereto, then the said bill shall be dismissed at the costs of the com
plainants ; otherwise the court shall set aside said replat and cancel the same 
of record at the costs of defendants. 

VACATION OF TOWN PLATS. 

1 0 1 9 . M a n n e r . 15 G. A., ch. 61, § 1. "Whenever the owners of any piece 
of land, not less than forty acres in amount, which has been platted into town 
lots, and the plat of which has been recorded, shall desire to vacate said plat 
or part of plat, it may be done in manner following: A petition signed by 
all the owners of the town or part of the town to be vacated shall be filed in 
the clerk's office of the district court of the district in which the land so plat
ted lies, and notice of such petition shall be given, at least four weeks before 
the meeting of the court, by posting notices in three conspicuous places in the 
town where the vacation is prayed for, and one upon the court-house door of 
the county. At the term of court next following the riling of petition and 
notice, the court shall fix a time for hearing the petition, and notice of the day 
so fixed upon shall be given by the clerk of the court in some newspaper pub
lished m the county at least one week before the day appointed for the hear
ing. At the hearing of the petition, if it shall appear that all the owners of 
lots in the town or part of town to be vacated desire the vacation, and 
that there is no valid objection thereto, a decree shall be entered vacating such 
portion of the town, and the streets, alleys, and avenues therein, and for all 
purposes of assessments such portion of the town shall be as it [if] it had 
never been platted into lots; provided, kovjever, that, if any street as laid out 
on the plat shall be needed for the public use, it shall be excepted from the 
order of vacation, and shall remain a public highway; and further provided, 
that this act shall not affect cities of the first and second class. 
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TITLE V. 
OF ELECTIONS AND OFFICES. 

C H A P T E E 1. 

OF THE ELECTION OF OFFICERS, AND T H E I B TEEMS. 

1 0 2 0 . Genera l e l ec t ion . 573; 19 G. A., eh. 115. The general election 
for state, district, county and township officers shall be held throughout the 
state on the second Tuesdajr of October in each odd-numbered _ycar, and in 
each even-numbered year said general election shall be held on the Tuesday 
next after the first Monday of'November. [R , § 159; C., '51, § 237.] 

[By an amendment to the constitution which will be found at the end ct art . 3 of the con
stitution, the general election is to be held in each year on the Tuesday next after the first 
Monday in November.] 

1 0 2 1 . Special e lec t ion . 574. Special elections authorized by any law, 
or held to supply vacancies in any office to be filled by the vote of the quali
fied voters of the entire state, or of any district, county, or township, may be 
held at the time designated by such law, or by the officer authorized to order 
such election. [E., § 460.] 

1 0 2 2 . Vacanc ie s filled. 575. All vacancies in office created by the ex
piration of a full term, shall be supplied at the general election next preced
ing the time of expiration. [E., § 461.] 

1 0 2 3 . T e r m of office. 576; 16 G. A., ch. 72. The term of office of all 
officers except highway supervisors, chosen at a general election for a full 
term, shall commence on the first Monday of January next thereafter, except 
when otherwise provided by the constitution. The term of office of highway 
supervisors shall commence fifteen days after the date of the general election. 
The term of an officer chosen to fill a vacancy shall commence as soon as he 
has qualified therefor. [E., § 462.] 

See Const., art. 4, § 15. 

1 0 2 4 . P r o c l a m a t i o n . 577. At least thirty clays before any general elec
tion, the governor shall issue his proclamation designating all the offices to be 
filled by the vote of all the electors of the state, or by those of any congres
sional, legislative, or judicial district, and transmit a copy thereof to the 
sheriff of each county. [E., § 462.] 

1 0 2 5 . Not ice . 578. The sheriff shall give at least ten days' notice thereof, 
by causing a copy of such proclamation to be published in some newspaper 
printed in the county; or, if there be no such paper, by posting such a copy 
in at least five of the most public places in the county. [E., § 463.] 

Where the t ime of the regular election is sion of some duty by an officer: Dishon v. 
fixed by law such time is to be taken notice of Smith, 10-212. 
judicially: Davis v. Best, 2-96. If an election has in fact been held at the 

Failure to give proper notice of an election proper t ime, and it is not alleged or shown 
will not invalidate it. In matters of such pub- t h a t any portion of the electors failed in 
lie nature the observance of the part icular re- knowledge of the pendency of the question 
quirement is not a prerequisite to validity, submitted a t such election, or to exercise their 
and the statutes as to notice are to be deemed franchise, it will not be held void on account 
directory. The people are not to be disfran- of wan t of notice: Ibid. 
chised or deprived of their voice by the omis-

1 0 2 6 . S a m e w h e n spec ia l e l ec t ion . 579. A similar proclamation shall 
be issued before any special election ordered by the governor, designating the 
time at which such special election shall be held, and the sheriff of each 
county in which such election is to be held, shall give notice thereof as above 
provided. [E., § 464.] 
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1 0 2 7 . I n o d d - n u m b e r e d y e a r s . 580. The governor, lieutenant-gov
ernor, and superintendent of public instruction, shall be chosen at the general 
election in each odd-numbered year. [E., § 465; 10 G. A., ch. 52, § 2.J 

See Const., art. 4, § 15. 

1 0 2 8 . I n e v e n - n u m b e r e d y e a r s . 581. The secretary of state, auditor 
of state, treasurer of state, register of state land office, and attorney-general, 
shall be chosen at the general election in each even-numbered year, and their 
term of office shall be two years. [E., § 466.] 

As to secretarv. auditor and treasurer, see Const., art . 4, § 22. As to attorney-general, see 
Const., art. 5, §12. 

1 0 2 9 . J u d g e s s u p r e m e c o u r t . 582. One judge of the supreme court 
shall be chosen at the general election in each odd-numbered year, and a 
judge of said court shall also be chosen at the general election in the year 
1876, and each sixth year thereafter. 

1 0 3 0 . A d d i t i o n a l j u d g e . 16 G. A., ch. 7, § 2. The regular term of the 
additional judge of the supreme court, provided for by this act [§ 177] shall 
commence on the first Monday of January, 1879, and he shall be chosen at 
the general election in the year 1878, and ever}7 six years thereafter. 

See Const., art. 5, §g3 , 11. 

1 0 3 1 . C l e r k a n d r e p o r t e r of s u p r e m e c o u r t . 583. The clerk and 
reporter of the supreme court shall be chosen at the general election in the 
vear 1874, and each fourth year thereafter, and their terms of office shall be 
four years. [10 G. A., ch. 22, § 1; 11 G. A., chs. 88, 89.] 

[Sections 584, 585 and 586 of the Code are in effect repealed as to election of district and cir
cuit judges by £§ 233 and 236, and as to election of district at torneys by § 207.] 

The act [§ 233] which abolished the circuit court also abolished the office of circuit j udge : 
Crozier v. Lyons, 72-401. 

1 0 3 2 . R e p r e s e n t a t i v e s . 587. Members of the house of representatives 
shall be chosen by the qualified voters of the respective representative districts 
in each odd-numbered year. [E., § 470.] 

See Const., art . 3, § 3. 

1 0 3 3 . S e n a t o r s . 588. Senators in the general assembly, to succeed those 
whose term of office is about to expire, shall be chosen by the qualified voters 
of the respective senatorial districts in each odd-numbered year, for the term 
of four years. [E., § 471.J 

See Const., art. 3, § 5. 

1 0 3 4 . C o u n t y officers. 589. Each county shall elect at the general elec
tion in each even-numbered year, a clerk of the district [and circuit] court[s], 
and a recorder of deeds; and in each odd-numbered year, an auditor, a treas
urer, a sheriff, a coroner, a county superintendent, and a surveyor; and each of 
said officers shall hold his office for the term of two years. [E., §§ 221, 472. 
473; C , '51, § 96; 9 G. A., ch. 172, § 62; 10 G. A., ch. 100; ch. 129, §§ 3, 4 ; 
12 G. A., ch. 160, § 1.] 

[Women are by § 2828 made eligible to school offices, and by § 471 to the office of county 
recordei.J 

1 0 3 5 . J u s t i c e s a n d c o n s t a b l e s . 590. Two justices of the peace and 
two constables shall be chosen by the qualified voters of each township at the 
general election of each even-numbered year, and shall hold their offices for 
the term of two years. [E., § 474.] 

[Section 591 of the Code is superseded by §§ 1088-1041 below.] 

1 0 3 6 . A d d i t i o n a l j u s t i c e s a n d c o n s t a b l e s . 592. One or two addi
tional justices of the peace, and one or two additional constables may be elected 
in each township if the trustees so direct, by posting up notices of the same in 
three of the most public places in the township, at least ten days before elec
tion. IE., § 477.] 
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1 0 3 7 . H o w v o t e d for. 593. Justices of the peace and constables shall 
be considered as county officers under the provisions of this title, but they 
shall be voted for by the voters of their respective townships. [E., § 478; C , 
'51, § 243.] 

1 0 3 8 . T o w n s h i p trus tees . 17 G. A., ch. 12, § 1. There shall be three 
trustees elected in each township, who shall hold their office for the term of 
three years, except as hereinafter provided. 

1 0 3 9 . One t rus tee each y e a r . 17 G. A., ch. 12, § 2. A t the general 
election in 1878 there shall be elected in each township of the state, three 
trustees, one of whom shall hold his office for one year, one for two years, and 
one for three years, their respective terms to be determined by lot by the board 
of canvassers of said township; and annually thereafter there shall be one 
trustee elected, who shall continue in office for three years and until his suc
cessor is elected and qualified. 

1 0 4 0 . 17 G. A., ch. 12, § 3. All acts and parts of acts inconsistent with the 
provisions of this act are hereby repealed. 

1041. Township clerk, assessor, highway supervisor. 18 G. A., 
ch. 161, § 1. At the general election in the year 1880, and biennally thereafter, 
there shall be elected in each civil township of the state by the qualified 
electors thereof in the manner prescribed by law, one township clerk, one as
sessor, and one highway supervisor for each highway district, who shall hold 
their offices for the term of two years and until their successors are elected 
and qualified. 

1 0 4 2 . 18 G. A., ch. 161, § 2. All acts and parts of acts inconsistent here
with are hereby repealed. 

[As to method of voting for road supervisors and township assessors, see §§ 1082-1084.] 
The ballots for justice of the peace should be a l though he is to be voted for under this sec-

canvassed by the board of supervisors under tion like a justice of the peace as a county of-
the provisions of § 1098: Lynch v. Vermazen, fleer by the voters of his township : State v. 
61-76. Bevans, 37-178. 

The constable is properly a township officer 

C H A P T E E 2. 

OF THE REGISTRATION OF VOTERS. 

1 0 4 3 . Repeal . 21 G. A., ch. 161, § 1 . Chapter two, title five of the code, 
is hereby repealed and the following sections of' this act enacted in lieu thereof. 

[The repealed chapter embraces Code, §§ 594-602.] 

1 0 4 4 . E lec t ion prec incts i n c i t ies . 21 G. A., ch. 161, § 2. For all pur
poses of elections known to the laws of the state of Iowa after July fourth, 
1886, no city of the state shall have attached to its jurisdiction for the purpose 
of voting at such elections any part of a township or territory outside of the 
corporate boundaries of such city and the voting precincts in such city for 
all elections now provided by law whether township, city, county, state, 
national or special elections, shall be the wards of such city or if a ward or 
wards are divided into voting precincts iu any city, then for such city or cities 
such divisions shall be the voting precincts and all territory of a township or 
townships in which such city may be situated and outside of the corporate 
limits of such city shall be divided into one or more voting precincts for all 
election purposes, as may be determined by the board of supervisors as now 
provided by law. All acts or parts of acts that might seem to be in con
flict with this section of this act are hereby changed to the extent of being 
made to conform herewith. 

1 0 4 5 . Board of registers . 21 G. A., eh. 161, § 3 ; 22 G. A., ch. 48, § 12. 
Tn all incorporated cities of this state having a population of twenty-five hun-
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dred or more, as determined by the last preceding state or national census, 
the city council shall on or before the sixth Monday next preceding the gen
eral election in November of each year, appoint one suitable person from each 
of the two opposing political parties which cast the greatest number of votes 
at the then next general preceding election, from three names handed in by 
the chairman of the city central political committee of each of such parties, 
to be registers for such election precinct, in such cities, for the registration of 
votes therein; said registers shall be electors of the election precincts in which 
they shall act; shall be temperate, of good habits, and of good reputation and 
character, and of generally recognized clerical ability, and able to speak the 
English language understandingly; shall hold their offices for one year and 
shall take an oath or affirmation, to discharge their duties according to law. 
If for any cause, such registers, or any of them, shall not be appointed at 
or before the time above mentioned, or, if appointed, shall be unable for 
any cause to discharge the duties of such office, the mayor of such city shall 
forthwith, on similar recommendation as above provided, make such appoint
ments, and shall also fill all vacancies, and persons so appointed by the mayor 
shall have the same qualifications, shall hold their offices for the same time, 
and shall be subject to the same duties as if appointed by the city council, 
except that all appointments, in cases of vacancies, shall be for the unexpired 
terms of office. Should the mayor, upon the request of five freehold elect
ors, fail for a period of three days to perform the duties aforesaid, he shall 
forfeit and pay, at the suit of any such electors, to be prosecuted in any court 
of competent jurisdiction, the sum of one hundred dollars per day, for the 
equal benefit of the city and suitor, 

1 0 4 6 . Regis trat ion . 21 G. A., ch. 161, § 5. Any person to be entitled 
to vote, at any of the elections mentioned in the preceding sections, shall ap
pear before the registers of the election precinct where he is entitled to vote, 
at the time and place designated for registration of voters, and make and sub
scribe a statement, under oath, in a suitable registration book to be provided 
for the purpose by the city clerk and furnished to the registers at the equal 
expense of the city and county, and by them kept open for public inspection 
and examination during the time fixed for the registration, which statement 
snail contain the following in the following form: 

Register of Voters. Precinct; Ward. 
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The signature of the applicant shall be made at the right-hand end of the 
line under the column " signature," one of the registers having first adminis
tered to him this form of oath: " You do solemnly swear (or affirm) that you 
will fully and truly answer all such questions as shall be put to you touching 
your place of residence, name, place of birth, \'our qualifications as an elector, 
and your right, as such, to register and vote under the laws of this state." After 
which the registers or either of them shall propound questions to the applicant 
for registration in relation to his name; his then place of residence, street and 
number; how long he has resided in the precinct where the vote is offered; 
what was the last place of his residence before he came into that precinct and 
also as to his citizenship, and whether a native or naturalized citizen, and, if 
the latter, when, where, and in what court, or before what officer he was nat
uralized, or whether by act of congress; whether he came into the precinct 
for the purpose of voting at that election; how long he contemplates residing 
in the precinct; and all such other questions as may tend to test his qualifi
cations as a resident of the precinct, citizenship and right to vote at the poll; 
then, if the applicant appears to have the right to be registered, the registers 
shall fill out the above prescribed form of statement, whereupon the applicant 
shall sign as aforesaid, and thus his statement for registration shall be com
plete under oath. 

Former provisions for registry were held without registry, where such was required by 
not in conflict with constitution, art. 2, § 1, law, was held void, the provisions ot the law 
prescribing- the qualification of electors: Ed- being mandatory and imperative: Nefzger v. 
munds v. Banbury, 28-267. And an election Davenport & St. P. R. Co., 46-642. 

1047. S t a t e m e n t s filed; r e t u r n . 21 G. A., ch. 161, § 6. Such state
ments shall be dated and numbered consecutively, beginning with number 
one each time for registration aforesaid. No person shall register at any 
other place than as above designated, or at any other time, except as herein
after provided. At the close of each day's registration, the registry shall be 
ruled off to prevent fraudulent entries, and after the completion of the final 
registration and the certified copy provided for in section eight hereof [§ 1049], 
the registers shall forthwith return the registration to the city clerk, who shall 
keep the same at all times open to public inspection. 

1048. List of v o t e r s . 21 G. A., ch. 161, § 7; 22 G. A., ch. 48, § 12. The 
registers shall within three days after the registration for each general annual 
election has been made, prepare an alphabetical list for their respective voting 
precincts of the names of ali persons so registered; their residences; their last 
preceding places of residence, and the dates of removal when removals occur 
within one year; their nativity; their color; their term of residence in pre
cinct, county and state; whether naturalized, date of papers, the naturalizing 
court, or place of naturalization if court is not known; whether naturalized 
by act of congress; and date of application for registration; which list they 
shall forthwith post or cause to be posted up conspicuously at the usual place 
of holding elections at such precinct for inspection of the public. 

1049. Correction of lists; challenges. 21 G. A., ch. 161, § 8. The 
registers shall be in attendance again at their respective places for the regis
tration of voters on the Wednesday of the week preceding the day of each 
election, in the state, provided by law for township, city, county, state, na
tional or special elections, for the purpose of revising or correcting the lists 
aforesaid, and for this purpose they shall meet at nine o'clock A. M. and remain 
in session until eight o'clock p. M., of that day; and they shall there revise, 
con set, add to, and strike from, and complete the said lists, and shall on that 
day receive and add to the said lists the names of any persons who would on 
said election days, be entitled, under the provisions of the constitution and 
the laws of this state to exercise the right of suffrage in their election precincts. 
Upon the revision and completion of each of said lists, the registers shall make 
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a copy thereof, which duly certified by the registers, with the proper number 
and date of registry in each case added, the registers shall deliver or cause to 
be delivered to the judges of election of the proper precinct on every such 
election day, before the opening of the polls. The judges of election shall 
carefully preserve the said lists for their use on election day; no vote shall be 
received at any election aforesaid unless the name of the person offering the 
vote be on such registry made and completed as before provided, preceding 
the election; a person whose name is on the registry may be challenged, and 
the same oath shall be put, and the same proceedings had as are prescribed by 
law for all such cases. This section shall be taken and held by every judicial 
and other tribunal as mandatory and not as directory. The judges of election 
shall designate one of their number, or one of the clerks, at the opening of 
the polls, to check the name of every voter voting in such precinct whose 
name is on the registry. Any vote which shall be received by the judges of 
election in contravention of any provisions of this act shall be void, and shall 
be rejected from the count in any legislative or judicial proceeding wherein 
any result of the election is involved. The judges of election shall deliver the 
lists aforesaid to the official as by law provided to whom they shall deliver 
the returns of the elections. The registers under their duties aforesaid shall 
register every male applicant who would be twenty-one years of age on the 
day of the next election, if otherwise qualified, and every applicant who has 
commenced to reside in such precinct, at least the legal time before such 
election, now required by law, down to the date of the election, in order to 
be a legal voter in such precinct, according to the character of the election 
about to take place, shall be entered in such registry, but unless, on the day 
of election, he shall have resided for the legal time in such election precinct, 
he cannot vote therein, although otherwise qualified. 

1050. A p p e a r a n c e a n d hear ing . 21 G. A., ch. 61, § 9. The proceed
ings of said registers shall be open, and all persons entitled to vote in said 
precinct shall have the right to be heard by such registers in reference to 
corrections or additions to said lists. No name shall be placed upon any such 
lists of the name of persons, nor shall any name be added thereto, except of 
one who shall have appeared in person before said registers, and shall have 
furnished, upon demand, and to the satisfaction of the registers, the same 
proofs of his right to register as may by law be required by judges of election 
of any person desiring to vote. Provided: that if an elector is, on account of 
sickness, which confines him to his residence in his precinct, unable to go to 
the registers on any day they shall be in session, it shall be the duty of the 
registers, on the affidavit made before them, of a registered elector to visit 
such sick elector at his place of residence in the precinct and place the name 
of such sick person on the registration list if he be found entitled to be regis
tered. Such visits by the registers for the registration of such invalids shall be 
at no time during any registration day except between the hours of seven A. M. 
and eight A. M. or between nine p. M. and ten p. M. Any one of the registers, 
on the points hereinbefore provided, may at any time administer an oath or 
affirmation to any applicant, that he shall true answers make to all questions 
put to him touching his qualifications as an elector. 

1051. P e n a l t y . 21 G. A., ch. 161, § 10. if any register shall fail to per
form any duty in any of the preceding sections of this act prescribed, he shall 
be liable to a penalty of one hundred dollars, to be recovered on the com
plaint of any person, before any court of competent jurisdiction; and if any 
register or judge of election shall wilfully neglect or disregard any duty im
posed in any of said sections, or make or permit to be made any registration, 
statement or list, except at the time and place and in the manner in said sections 
prescribed, or shall knowingly make or permit to be made any false statement, 
as aforesaid, or if any person"shall wilfully make, or authorize to be made any 
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statement in said section required, false in any particular, or shall violate any 
provisions thereof, every such register or judge of election, and every such 
person or persons, shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be fined in a sum not less than fifty nor more than two hundred 
dollars, or be imprisoned in the county jail not less than twenty days nor more 
than six months or both at the discretion of the court. 

1052. Not ice . 21 G. A., ch. 161, § 12. The times and places of making 
registrations of voters shall be published by the mayor in the two leading 
political party daily newspapers published in every such city for a period of 
three days prior to the opening of the registry book, or if there are no daily 
papers of the two leading political parties published in such city, then the 
notice shall be published one week before the date for the opening of the reg
istry boak, in the weekly paper of each of such political parties, inviting the 
voters to present themselves for registration at their respective precincts 
within the proper time, under the risk of being debarred the privilege of vot
ing at such election. 

1053. Eegulation of elections. 21 G. A., ch. 161, § 13; 22 G. A., ch. 
48, § 9. During the receiving and counting of the ballots in any voting pre
cincts of such cities, and in any voting precinct made up of the township out
side of the city limits, whose polling place is within the corporate limits of 
said city, as hereinafter provided, it shall be unlawful for persons to congre
gate or loiter within one hundred feet of the voting place, or to hinder or 
delay in any manner any elector in reaching or leaving the place fixed for 
casting his ballot. I t shall be unlawful for any person within said distance 
of one hundred feet, to give or offer to give any ticket or ballot to any one 
not a judge of election, or to fold or unfold, or display any ballot which he 
intends to cast so as to reveal its contents or to solicit the vote of any elector, 
or attempt in any way to influence him in the matter of casting his vote. The 
judges of election shall so far as practicable, prevent any violation of this sec
tion, by having printed copies of this section conspicuously posted within one 
hundred feet of the voting place and in other ways, and they and each of 
them shall order the arrest of any person guilty of violating any of its pro
visions, or guilty of any breach of the peace, or disorderly conduct, and all 
special policemen and all other persons are authorized and required to obejr 
the lawful orders and commands of said judges of elections, given to prevent 
violations of this section. But orders for the arrest of such persons shall not 
prevent them from properly casting their votes. The city council is author
ized and required to detail and employ on the nomination of the principal 
political committee of each political party recognized as the two leading par-
tie» from citizens or the police force of the city, from two to four special police
men for each precinct, and duly empower them for the special occasion of 
each election, who shall be men of good character and reputation, in equal 
numbers from each of the leading political parties, to prevent the violation of 
an}' of the terms, provisions or requirements of this section, or of any order 
or command made in pursuance of any provision hereof, and any person vio
lating or attempting to violate any of such terms, provisions, requirements, 
orders or commands shall be deemed guilty of a misdemeanor, and shall, upon 
conviction thereof, be punished as provided in the last penal clause of section 
ten of this act [§ 1051], and no other peace officer for preserving order, shall 
exercise his authority at or near such voting places than those above named 
unless called in by an unexpected, dire emergency: Provided, that nothing 
in this section shall be construed to prohibit the presence at the polls, of any 
persons who are authorized by law to perform or charged likewise, with the 
performance of official duties a t the election, or of any persons not exceeding-
three from each political party having candidates to be voted for, at such elec
tions, to act as challenging committees who are duly appointed and accredited 
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by the principal committee of such political parties, or organizations, respect
ively or of persons not exceeding three from each such political parties, ap
pointed and accredited in the same manner, as before prescribed, for challeng
ing committees to witness the counting of ballots. 

1054. Polling places for country precincts. 21 G. A., ch. 161, § 14. 
Toting precincts made up of the townships outside of the city limits of the 
city which is situated in such township or townships may, if preferred for the 
convenience of the voters therein, have their polling places for all election 
purposes, at some room or rooms in the court-house, or other buildings within 
the corporate limits of such city as the board of supervisors may provide. 
Section six hundred and eighteen, chapter three, title five of the code is 
hereby repealed. 

1055. T i m e a n d place of reg is try . 22 G. A., ch. 48, § 1. The place for 
the registration of voters in and for every election precinct in the cities men
tioned in section three of the act of which this is amendatory [§ 1045] shall 
be the usual places of holding elections therein. The registers shall be in at
tendance at their respective places for registration on the second Thursday 
next preceding every general annual election, for the purpose of registering 
voters, copying registry lists and correcting the same, and performing such 
other duties as are required of them in order to properly prepare the necessary 
lists for the ensuing election. They shall be in attendance from eight o'clock 
A. M. until nine o'clock P. M. ; shall personally supervise all registration, and 
shall be in constant attendance during the hours designated for the discharge 
of their duties. For the general annual election in 1888, and that of every 
fourth year thereafter, they shall remain in attendance three days, and for 
every other general annual election they shall remain in attendance two clays. 

1056. H o w often. 22 G. A., ch. 48, § 2. The registers shall make a com
plete new registry of voters for the general annual election of 1888, and for 
that of every fourth year thereafter. For all other general annual state elec
tions they shall prepare a new registry list, based on that of the last preceding 
general annual election, and every person whose name appears upon such 
registry list of the last preceding general annual election shall be entered upon 
the new registry list as also the facts showing his qualification as a legal voter. 
as they appear upon such last preceding registry list. 

1057. Other e lect ions . 22 G. A.* ch. 48, § 3. For all other general or 
special elections, whether state, county, city or township, the registry list for 
the last preceding general annual election shall be used, and every person reg
istered thereon shall be considered as registered to vote at such election, except 
as such list may be corrected and changed by the registers, as by law pro
vided. Said registers shall meet upon the Saturday preceding every election, 
whether general or special, township, city, state or national, instead of upon 
Wednesday as provided in section eight of said chapter one hundred and sixty-
one [§ 1049], and except as to said change of meeting from Wednesday to 
Saturday preceding said election, all of the provisions of said section eight 
shall remain unimpaired and in full force. 

1058. Certified l i s ts . 22 G. A., ch. 48, § 4. Upon the revision and com
pletion of said registry lists they shall be duly certified by the registers, who, 
after making the same corrections upon and additions to the alphabetical 
lists, shall deliver the registry and alphabetical lists to the judges of election 
for the proper precinct, on every such election day, before the hour for the 
opening of the polls. 

1059. C o m p e n s a t i o n . 22 G. A., ch. 48, § 5. During the days when the 
registers are in session, they shall, when not actually engaged in registering 
voters, prepare the alphabetical lists and complete their labors with all rea
sonable dispatch. They shall receive as compensation two dollars and fifty 
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cents per day, for each calendar day, upon which they shall be employed, for 
all services required of them under the provisions of this act. They shall be 
paid their compensation by the county, except that in case of city elections 
they shall be paid by the city. 

1060. C i t y c l e r k . 22 G. A., ch. 48, § 6. The city clerk shall carefully 
preserve all registry and alphabetical lists and poll books and other papers 
pertaining to the last preceding election for eighteen months after the elec
tion at which they were first issued, and may then destroy them unless a con
test be then pending over the election of a person voted for at such election, 
in which case he shall preserve those so bearing upon such contest until after 
the same has been finally disposed of. He shall on the application of the reg
isters, deliver to them, prior to their first meeting for each election, the regis
try and alphabetical lists and poll books which they require in order to 
properly prepare the necessary lists for the next ensuing election, all of which 
shall be returned to him by them when they have completed their work for 
such election, except such as they are required to deliver to the judges of 
election. , 

1 0 6 1 . Reg i s tra t ion o n e l ec t ion d a y . 22 G. A., ch. 48. § 7. The regis
ters shall also be in session on the day for the holding of each and every elec
tion, at some place convenient to, but not within one hundred feet of the voting 
place, and during all the hours in wmich, by law, the polls are required to be 
kept open, for the purpose only of granting certificates for registration to per
sons who, being electors, are not registered; but no such certificate shall be 
granted except to a person who was absent from the city during all the days 
fixed for the registration of voters for that election, or to a person who, being 
a foreigner, has received his final papers since the last preceding day for the 
registration of voters for that election; or to a person whose name was on the 
preceding Saturday, and in the absence of such person, stricken from the reg
istry list, and who, on said day of election, shall prove to the satisfaction of 
said registers tha t he is a lawfully qualified elector of said voting precinct. 
These certificates shall contain all the data showing the qualification of the voter 
as is required for regular registration, and in addition, the special matter show
ing the voter's right to a certificate under this section. The proper statement 
shall be signed and sworn to by the voter before one of the registers, and it 
shall be supported by the affidavit of a freeholder who is a registered voter in 
that precinct, who shall make oath to the qualification of the applicant as a 
voter in that precinct; and if the applicant be one whose name was stricken 
from the registry list, said affidavit of such freeholder shall contain the fact 
showing the right of said applicant to vote in that precinct. The certificate 
shall be handed in to the judges of election with the voter's ballot. The data 
therefrom, showing the voter's name and his qualification as a voter, shall be 
entered on the registry lists by the judges and clerks of the election, under 
the appropriate headings, and the original certificate shall be returned to the 
city clerk, who shall carefully preserve it, m the same manner, and for the same 
time as the registry lists and poll books. The certificate, before delivery to 
the applicant, shall be certified by the registers to the effect that the person 
therein named is a qualified voter in that precinct, and that he is entitled to 
be registered as such, under this section. 

1 0 6 2 . S c h o o l e l e c t i o n s . 22 G. A., ch. 48, § It). This act, and the act to 
which it is amendatory, are hereby declared inapplicable to elections held 
under and in accordance with the school la'ws of the state. 

1 0 6 8 . 22 G. A., ch. 48, § 11. So much, and so much only, of chapter one 
hundred and sixty-one, acts of the twenty-first general assembly of the state of 
Iowa [§§ 1043-1054], as is in conflict herewith, is hereby repealed. 
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CHAPTER 3. 

OF THE GENERAL ELECTION". 

1064. E l e c t i o n prec incts . 603. At the general elections, each town 
ship shall be an election precinct, and a poll shall be opened at the place of 
election therein. But the board of supervisors may, in their judgment, divide 
any township in their county into two or more precincts. [It., § 480; O., '51, 
§ 245; 9 G. A., ch. 23, § 11; 14 G. A., ch. 86.] 

[As to election precincts in cities, see § 687.] 

1065. Not i ce . 604. In that case they shall number or name the several 
precincts and cause the boundaries of each to be recorded in their minute 
book, and notice thereof to be published in some newspaper of general circu
lation in the county for three consecutive weeks at least once a week, the last 
publication to be made at least thirty days before the next election. [9 G. A., 
ch. 23, § 2.] * 

1066. P lace o f vot ing . 605. iNb person shall vote in any other precinct 
than that in which he resides at the time. [Same, § 7.] 

By going into a township and remaining when he ceased to at tend the universi ty: 
there for the sole purpose of voting, wi th no Vanderpoel v. O'Hanlon, 53-246. 
intention of remaining longer, one will not ac- if the ballot of a voter is received it is no 
quire sufficient residence to entitle h im to ground of complaint tha t an improper oath 
vote ; but if the removal is in good faith, no has been administered to him touching his 
length of residence is necessary: State v. Min- qualifications: State ex rel. v. O'Day, 69-368. 
nick, 15-123. P e r s o n s i n m i l i t a r y s e r v i c e : A soldier 

Where the time, place and manner of hold- serving in the volunteer forces of the federal 
ing elections are not prescribed by the consti- government does not thereby lose nor change 
tution, but committed to the legislature, the his place of residence, which remains that 
reception of votes out of the precinct or the of the county of his residence at the time of 
county of elector's residence may be constitu- entering the service; and if he should be m 
tionally authorized: Morrison v. Springer, 15- such county on the day of election he would 
304. unquestionably have the right to vote, if 

If no requirements as to the length of resi- otherwise qualified: Morrison v. Springer, 15-
dence were contained in the constitution, the 304. 
legislature might fix such length of residence And held, tha t the legislature may authorize 
as it should see fit: Ibid. the casting of ballots by soldiers at points 

The residence of a voter is the place of his where they are stationed outside the s ta te : 
domicile or place of abode, as distinguished Ibid. 
from the residence acquired as a sojourner for Under the statute authorizing persons ab-
business, education or other temporary pur- sent from the state in military service to vote 
pose. Therefore, held, tha t a student in the a t general elections, held, tha t the submission 
university at Iowa City, sent there and sup- of a pi'oposition for the disposition of swamp 
ported by his father, and making his father's lands at a special election at which persons in 
home his " h e a d q u a r t e r s " during vacation, the military service could not vote was not 
was not entitled to vote in Iowa City, though illegal: Cedar Rapids &M. R. R. Co. v. Boone 
he had been there the requisite length of t ime County, 34-45. 
and had no present intention of leaving there 

1067. J u d g e s a n d c lerks . 606. There shall be three judges of election 
in each precinct, who shall be appointed by the board of supervisors at their 
meeting in September; and there shall be two clerks of the election, one of 
whom shall be the township clerk, and the other some elector named by him, 
and if the towmship clerk does not attend, then the two clerks shall be chosen 
by the judges of election; provided, that the township trustees and township 
clerks shall be judges and clerks of election in those precincts where thev re
spectively reside. [R , § 481; C , '51, § 246; 9 G. A., ch. 23, § 3.] 

1068. V a c a n c i e s . 607. If any judge does not attend in time, or refuses 
to be sworn, his place shall be filled by an elector appointed by those who do 
at tend; and if no judge is present at the time for opening the polls, the elect
ors present shall choose three qualified persons to act as judges of election. 
[ R , § 482; C., '51, § 247; 9 G. A., ch. 23, § 4.] 
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1069. Clerks. 608. If the clerks, or either of them, are not present at 
the opening of the polls, or, being present, refuse to be sworn, the judges of 
election shall fill their places from the electors present. [ R , § 4 8 3 ; C . ' 5 1 , 
§ 248.] 

1070. Oath. 609. Before opening the polls each of the judges and clerks 
shall take the following oath: I, A. B., do solemnly swear that I will impar
tially, and to the best of my knowledge and ability, perform the duties of 
judge (or clerk) of this election, and wili studiously endeavor to prevent fraud, 
deceit, and abuse in conducting the same. [ R , § 484; C , '51, § 249.] 

These provisions are directory. A failure of tha t the officers were sworn may be proved 
the officers mentioned to be "sworn will not aliunde. The re turn is not conclusive: Dishon 
vitiate the election, and in a case in court in- v. Smith, 10-212. 
volving the validity of an election, the fact 

1071. H o w admin i s t ered . 610. Any one of the judges or clerks pres
ent may administer the oath to the others, and it shall be entered in the poll 
books, subscribed by the person taking it. and certified by the officer adminis
tering it. [R , § 485; C., '51, § 250; 9 G. A., ch. 23, § 5.] 

1072. P o l l s o p e n ; p r o c l a m a t i o n . 611. The polls shall be opened at 
nine o'clock in the forenoon, unless vacancies shall have to be filled as above, 
in which case they are to be opened as soon thereafter as may be, and they 
shall be kept open until six o'clock in the afternoon; and if the judges deem 
it necessary for receiving the ballots of all the electors, they may keep them 
open until nine o'clock in the evening. Proclamation thereof shall be made 
at or before the opening of the polls, and half an hour before closing them. 
[ R , §486; C, '51, § 251.] 

1073. P r e s e r v a t i o n of order . 612. Any constable of the township who 
may be designated by the judges of election is directed to attend at the place 
of election, and he is authorized and required to preserve order and peace at 
and about the same; and if no constable be in attendance, the judges of the 
election may appoint one or more specially, by writing, who shall have all the 
powers of a regular constable. [R , § 487; C., '51, § 252.] 

1074. D i s t u r b a n c e . 613. If any person conducts in a noisy, riotous or 
tumultuous manner at or about the polls so as to disturb the election, or in
sults or abuses the judges or clerks of election, the constable may forthwith 
arrest him and bring him before the judges, and the\ r, by a warrant under 
their hands, may commit him to the jail of the count}' for a term not exceed
ing twenty-four hours; but thev shall permit him to vote. [R , § 488; C , '51, 
§ 253.] 

1075. B o x e s . 614. The board of supervisors shall provide for each pre
cinct m the county, for the purpose of elections, one box with lock and key. 
[R , §489; C , '51, § 254.J 

1076. Po l l books . 615. The county auditor shall prepare and furnish to 
each precinct two poll books, having each of them a sufficient column for the 
names of the voters, a column for the number, and sufficient blank leaves to 
contain the entries of the oaths, certificates, and returns; and also all books, 
blanks, and materials necessary to carry out the provisions of the chapter on 
registration of voters. [R , § 490; C., '51, § 255; 12 G. A., ch. 171, §§ 1, 9.] 

1077. Ba l lo t s . 616. The ballots shall designate the office for which the 
persons therein named are voted for. [ R , § 491; C., '51, § 256.] 

1078. Vot ing . 617. In voting, the electors shall deliver their ballots to 
one of the judges, and he shall deposit them in the ballot-box. [E., §492 ; 
C , '51, § 257.] 

[Section 618 of the Code is repealed by § 1054.] 

1079. Chal lenge. 619. Any person offering to vote, whether his name 
be on the register or not, may be challenged as unqualified by any judge or 
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elector; and it is the duty of each of the judges to challenge any person offer
ing to vote whom he knows or suspects not to be duly qualified. [R , § 4-93; 
C , '51, § 258; 13 G. A., oh. 174, § 3.] 

1080. Oath. 620. When any person is so challenged, the judges shall ex
plain to him the qualifications of an elector, and may examine him as to his 
qualifications, and if the person insists that he is qualified, and the challenge 
is not withdrawn, one of the judges shall tender to him the following oath: 
" Yon do solemnly swear that you are a citizen of the United States, that you 
are a resident of this precinct, that you are twenty-one years of age as you 
verily believe, that you have been a resident of this county sixty clays, and of 
this state six months next preceding this election, and that you have not voted 
at this election." And if he takes such oath his vote shall be received. [R , 
§494; C , '51, §259.] 

1081. N a m e entered . 621. The name of each person, when his ballot 
is received, shall be entered by each of the clerks in the poll-book kept by him, 
so that there may be a double list of voters. [R , § 495; C., '51, § 260.] 

ELECTION OF ROAD SUPERVISOR AND TOWNSHIP ASSESSOR. 

1 0 3 2 . W h o m a y v o t e for. 17 G. A., ch. 71, § 1. No person shall vote 
for supervisor of highways of any highway district other than that in which 
he resides at the time of election, nor shall any person living in a city or in
corporated town, which constitutes a part of a township, and which has a 
corporate assessor, vote for a township assessor. 

1 0 8 3 . B-oad s u p e r v i s o r s . 17 G. A., ch. 71, § 2. The township trustees 
of each township or election precinct, shall cause to be prepared a separate 
ballot-box to receive the votes for supervisors of highways, with as many dif
ferent compartments as there are highway districts in the township, or elec
tion precincts, and numbered accordingly, and each person voting shall at the 
time he gives in his vote for supervisor of highways, which shall be on a sep
arate ballot, state to the judges of election the number of the highway district 
in which he resides, and his vote shall be placed in the corresponding compart
ment of said ballot-box. 

1084. T o w n s h i p assessor . 17 G. A., ch. 71, § 3. Where any township 
or election precinct embraces the whole or am1 part of any city or incorpo
rated town having a corporate assessor, a separate ballot-box for township 
assessor shall be prepared by the township trustees, and the vote for township 
assessor shall be in such township on a separate ballot, and every person vot
ing for such officer, shall, at the time, if required, prove to the judges of elec
tion that he resides outside of the limits of such city or incorporated town, 
and his vote for such officer shall be placed in the ballot-box made for that 
purpose. 

CANVASS BY JUDGES OF ELECTION. 

1085. Canvass . 622. When the poll is closed, the judges shall proceed 
to canvass and ascertain the result of the election. [R , § 496; C , '51, § 261.] 

1086. C o m p a r e l i s t s ; d o u b l e bal lots . 623. The canvass shall be 
public, and shall commence by a comparison of the poll-lists from the begin
ning, and a correction of any errors which may be found therein until they 
agree. If two or more ballots are found so folded together as to convince the 

If the ballot expresses a certain intent by had to the circumstances surrounding the 
the elector, for instance if it bears the name election. Therefore, held, tha t ballots cast for 
of a person that is eligible to the office bal- F. Wimmer might be counted for E. Wim-
loted for, it affords the most satisfactory evi- mer, it appearing tha t there was no person of 
dence that it was the elector's intention to vote the name of F. Wimmer eligible to the office, 
for that person; but when it is apparent that and that the name was printed on the ballots 
the intent of the elector is imperfectly ex- in the belief that it was the name of the per-
pressed by the ballot, as when the person in- son who was a candidate. Whether an elector 
tended to be voted for is not identified by it, who has cast a defective ballot can be per-
extrinsic evidence is admissible in aid of such mitted to testify as to his intent, quozre: Wim-
imperfection. In such cases resort may be mer v. Eaton, 72-374, 
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judges that they Avere cast as one, they shall not be counted, but they shall 
have the words "rejected as double" written upon them, be folded together 
again, and kept as herein directed. [ R , § 497; C., '51, § 262.] 

1087. Bal lo t rejected. 624. If, at any stage of the canvass, a ballot, not 
stating for what office the person therein named is voted for, is found in the 
box when officers of different kinds are to be elected, it is to be rejected. 
[ R , §499; C , '51, § 264.] 

1 0 8 8 . E x c e s s of n a m e s . 625. If a ballot be found containing the names 
of more persons for an office than can be elected to that office, and such, ballot 
form an excess aboAre the number voting, it shall be rejected as to that office, 
the cause of rejection being indorsed thereon, and disposed of as hereafter 
directed; and it it does not form such excess, so many of the names first in 
order as are required shall be counted. [R , § 500; G., '51, § 265.] 

1089. Tal ly- l ist . 626. As a check in counting, each clerk shall keep a 
tally-hst. [E., § 501; C , '51, § 266.J 

1090. E x c e s s of b a l l o t s . 627. If the ballots for any officer are found 
to exceed the number of the voters in the poll-lists, that fact shall be certified 
with the number of the excess in the return, and if it be found that the vote 
of the precinct where the error occurred would change the result in relation to 
a county officer, if the person elected were depn\Ted of so many votes, then 
the election shall be set aside as to him in the precinct Avhere such excess oc
curs and a new election ordered therein, providing that no person or persons 
residing in another precinct at the time of the general election shall be allowed 
to vote at such special election; but if the error occur in relation to a township 
officer, the trustees may order a new election or not, in their discretion. If the 
error be in relation to a district or state officer, the error and the number of 
the excess are to be certified to the state canvassers, and if it be found that 
the error would affect the result as above, a new vote shall be ordered in the 
precinct where the error happened, and the canvass be suspended until such 
new vote is taken and returned. When there is a tie vote and such an excess, 
there shall be a new election as abo\7e directed. [R , § 498; 0., '51, § 263; 14 
G. A., ch. 12.] 

The meaning of the word " e r r o r " as here Evidence as to a mistake in a count of the 
used would be more accurately expressed by ballots as to one candidate is immater ia l upon 
the use of the word "excess ." The super- the question as to whether there was a mistake 
visors should not order a new election for a in the count as to another candida te : Mcln-
county officer unless it appears that there is tosh v. Livingston, 41-219. 
an excess of ballots as to that office: Rankin 
v. Pitkin, 50-313. 

1091. R e t u r n each pol l . 628. A return in writing shall be made in each 
poll-book, setting forth in words written at length, the Avhoie number of bal
lots cast for each officer, except those rejected, the name of each person voted 
for, and the number of votes given to each person for each different office, 
Avhich return shall be certified as correct, signed by the judges, and attested 
by the clerks. Such return shall be substantially as follows: 

At an election at the house of , in township, or in pre
cinct of • township, in county, state of Iowa, on the — day of , 
A. D. there were ballots cast for the office of (governor) of which. 

A B had votes. 
C 13 had votes. 

(and in the same manner for any other officer.) 
A TRUE RETURN : L M , ) 

N O , > Judges of the election. 
p Q , \ 

ATTEST : T J — S — , J C l e r k g o f e l e c t i o n . 

[R , §502; G , ' 5 1 , § 267.J 
V O L . 1—17 
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It is not fatal to the certificate that it does upon the sufficiency of returns, where the 
not contain full particulars oi t ime and place, case comes into a court of justice, the court 
The caption and the certificate may be taken or ju ry t ry ing it may go behind the re turns 
together : Dishon v. Smith, 10-212. and even behind the ballot-box in some cases. 

While t he canvassers cannot adjudicate Ibid. 

1 0 9 2 . D i s p o s i t i o n of p o l l - b o o k s . 629. One of the poll-books contain
ing such return, with the register of election attached thereto, in cases where 
such register is required by law, shall be delivered to the township clerk, and 
be by him filed in his office. The other poll-book, with its return, shall be 
inclosed, sealed, superscribed, and delivered by one of the judges of election 
within two davs to the county auditor, who shall file the same in his office. 
[R , §§ 333, 503; C , '51, § 268; 9 G. A., ch. 23, § 6; 12 G. A., ch. 171, § 11 ; 
14 G. A., ch. 74.] 

[The words between " t h e r e t o " in the second line and " s h a l l " in the third line are errone
ously omitted in the printed Code.] 

1 0 9 3 . B a l l o t s a n d t a l ly - l i s t s . 630. When the result of the election is 
ascertained, the judges shall cause all the ballots, including those rejected, 
with the tally-list, to be placed in some convenient condition for preservation 
and deposited with the township clerk, Avho is to keep them until the time is 
passed which is allowed for contesting the election of any officer voted for. 
[ R , §504; C , '51. §269.] 

1 0 9 4 . R e s u l t cer t i f ied . 631. In townships constituting a single precinct, 
the judges of the election shall certify the result as to township officers im 
mediately after the canvass above directed; but where there are two or more 
precincts in a township, the trustees and clerk thereof shall meet on the day 
after the election, and canvass the Azotes given for township officers as shown 
by the returns from the precincts. 

The board of supervisors and not the town- ballots for justice of the peace: Lynch v. Ver-
ship trustees have authority to canvass the mazen, 61-76. 

1 0 9 5 . T ie v o t e . 632. When there is a tie between two persons for a 
township office, the clerk shall notify them to appear at his office at a given 
time to determine the same by lot before one of the trustees and the clerk, 
and the certificate of election is to be given accordingly. If either party fail 
to appear or to take part in the lot, the clerk shall draw for him. [R , § 547; 
C., '51, § 316.] 

1 0 9 6 . T o w n s h i p officers no t i f i ed . 633. The ballots for township offi
cers having been canvassed, the clerk shall, within five days thereafter post up 
in three public places in the township Avritten notices containing the names of 
persons elected to township offices at such election, and requiring each of them 
to appear before the proper officer and qualify according to law. [R , § 548; 
O., '51, §317; 9 G. A., ch. 89.] 

COUNTY C A N V A S S . 

1 0 9 7 . R e t u r n s n o t m a d e . 634. If the returns from all the precincts are 
not made to the county auditor by the third day after the election, on the 
fourth day he shall send messengers to obtain them from those precincts 
whoso returns are wanting, the expense of Avhich shall be paid out of the 
county treasury. [R , § 505; G., '51, § 270.] 

1 0 9 8 . S u p e r v i s o r s to c a n v a s s . 635. At their meeting on the Monday 
after the general election, at tAvelve o'clock noon, the board of supervisors 
shall open and canvass the returns and make abstracts, stating in Avords writ
ten at length the number of ballots cast in the county for each office, the name 
of each person voted for, and the number of votes given to each person for 
each different office. [R , §§ 335, 506; C , '51, § 271.] 

R e t u r n s : The action of the hoard in can- judicial. Nor is there any discretion to be 
vassing re turns is ministerial ra ther than exercised. The board has no authori ty to judge 
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of the validity of returns or of votes. Its du ty 
is to receive the returns and count them, pro
vided they are sufficiently proved to be such, 
although irregular. (So held in regard to the 
canvass of votes at special election as to the 
relocation of a county seat under 5 G. A., ch. 
46): State ex rel.v. County Judge, 7-186; State 
v. Bailey, 7-390. 

The canvassers may reject improper returns, 
such as are not properly signed, or have not 
been in the proper custody, or have been mut i 
lated or changed; and after they have declared 
the result they may, by mandamus, be com
pelled to re-assemble and recanvass the vote to 
correct a mistake in improperly rejecting re
turns : Price v. Harned, 1-473; or in counting 
improper r e tu rns : State ex rel. v. County 
Judge, 13-139. 

Where an officer was authorized to examine 
the re turns of an election for a' county seat, 
and, on being satisfied tha t either place voted 
for had a greater number of votes than the 
other, the record of such result was to be 
made, held, tha t he had no authority to in
quire into the legality of the votes cast, but 
was bound by the re turns as made to h i m : 
United States ex rel. v. Commissioners, Mor., 
31. 

In a case involving the validity of votes cast 
at an election the court is not precluded by 
the return, but he may receive evidence as to 
the compliance with the law on the par t of 
the officers of the election, and may therefore 
receive evidence that the officers were duly 
swu.ii, al though such fact does not appear on 
the face of the r e tu rn : Dishon v. Smith, 10-
212. 

Where two corresponding returns were 
made out by the judges of election, one of 
which was on its face informal and unauthen-
ticated, and the other was iormal and on its 
face duly authenticated, held, that the county 
board ot canvassers could not refuse to re
ceive evidence aliunde to establish the former, 
and yet receive such evidence to defeat the 
latter, but must count the votes as r e tu rned : 
State v. Cavers, 22-343. 

Mandamus is the proper remedy to compel 
the canvassers to declare elected and certify 
to the election of the party receiving the high

est number of votes : Brad field v. Wart, 8ft-
291. 

Where the canvass of votes a t an election was 
to be made by the county judge calling to his 
assistance two justices of the peace, and an 
action by mandamus was insti tuted t o compel 
a recanvass, held, tha t such mandamus prop
erly issued to the judge alone and not to t he 
board as originally const i tuted: State ex rel. 
v. County Judge, 7-186: Rice v. Smith, 9-570. 

Where a wri t of mandamus was granted to 
compel a re-assembling of the canvassing 
board of the county by the county judge for 
the purpose of recanvassing the re turns , held, 
tha t the pr imary wri t should issue to such 
county judge in his individual name, and 
tha t upon failure of the other members of 
the board summoned by him, in pursuance of 
law, to constitute such board and canvass 
such re turns to comply with the wri t , an alias 
wri t might be directed to such other members 
and a proper canvass compelled: State ex rel. 
v. Smith, 9-334. 

The duties imposed upon the members of 
the board of supervisors in relation to canvass
ing votes cast at elections may be enforced by 
mandamus, but an action of damages for their 
non-performance will not l ie : Jayne v. Dror-
bauyh, 63-711. 

I n j u n c t i o n : Al though mandamus may 
have issued to compel a board of canvassers to 
count and record the votes contained in cer
ta in re turns , yet an injunction restraining any 
action under the count as thus recorded will 
not be improper or inconsistent with the man
damus if it appears tha t the votes which the 
board is directed to canvass should not be 
counted owing to mat ters existing outside of 
the r e tu rns : Dishon v. Smith, 10-212. 

C e r t i f i c a t e : I t is not fatal to the certificate 
tha t it does not contain lull part iculars as to 
the t ime and place of the election. The cap
tion and the certificate may be taken together : 
Ibid. 

Where it was required tha t a certificate of 
the election, at which a railroad aid t ax was 
voted, should be certified by the clerks of the 
election, held, tha t a certificate signed by the 
judges and attested by the clerks was suffi
cient : Casady v. Dowry, 49-523. 

1099. F o r m of abstracts . 636. The abstract of the Azotes for each of 
the following classes shall be made on a different sheet: 

1. Governor and lieutenant-governor; 
2. All state officers not otherwise provided for; 
3. Representatives in congress; 
4. Senators and representatives in the general assembly from the county 

alone; 
5. Senators and representatives in the general assembly by districts com

prising more than one county; 
6. Judges of the district court, district [county] attorneys, [and judges of 

the circuit court;] 
7 County officers. [R , § 507; 0., '51, § 272; 14 G. A., ch. 22, §§ 1, 2.] 
1 1 0 0 . D u p l i c a t e s . 637. TAVO abstracts of all the votes cast for any state 

or judicial district officer shall be made, and one forwarded to the secretary 
of state, and the other filed by the county auditor. [It., § 507; G, '51, § 272.] 

1 1 0 1 . Resu l t . 638. The person having the greatest number of votes for 
any office is to be declared elected. [ R , § 508; C , '51, § 273.J 
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Mundumus is the proper remedy to compel est number of votes: Bradfield v. Wart, 36-
the canvassers to declare elected and certify 291. 
to the election of the party receiving the high-

1 1 0 2 . D e c l a r a t i o n . 639. Each abstract of the votes for such officers as 
the county alone elects, shall contain a declaration of whom the canvassers 
determine to be elected, except when two or more persons receive an equal 
and the greatest number of votes. [ R , § 509; 0., '51, § 275.] 

1 1 0 3 . R e t u r n s filed. 640. "When the canvass is concluded, the board 
shall deliver the original returns to the auditor to be filed in his office, and 
shall cause each of the abstracts mentioned in the preceding section to be re
corded in a book to be kept for recording the result of county elections, and 
to be called the "'election book." [R , §§ 335, 510; C , '51, § 276.] 

1 1 0 4 . Cer t i f i ca te . 641. When any person thus elected has appeared and 
given bond, and taken the oath of office as directed in this title, there shall 
be delivered him a certificate of election, under the official seal of the county, 
in substance as follows: 
STATE OP IOAVA, \ 

COUNTY. J 
At an election holden in said county on day of , A. D. , A. B. 

was elected to the office of of the said county, for the term of two years 
from the first Monday of January, A. D. (or if he was elected to fill a 
vacancy, say for the residue of the term ending on the day of , 
A. D. ), and until his successor is elected and qualified, and he has quali
fied by giving bond and taking the oath of office as required by law. 

[L. a.] A. B., 
President of the board of canvassers. 

WITNESS : E. F., county auditor. 
Which certificate shall be presumptive evidence of his election and qualifi

cation. [R , §§ 511, 514; C , '51, § 277; 9 G. A., ch. 36.] 
1 1 0 5 . Of senators a n d representa t ive s . 642. The certificates of sen

ators and representatives in the general assembly may vary from the foregoing 
according to the nature of the case, and the requirements of law, and shall be 
made out in duplicate, one copy to be forwarded to the secretary of state, and 
the other to be delivered to the member on request. [ R , § 512; C , 51, § 278.] 

1 1 0 6 . Tie v o t e . 643. When two or more persons receive an equal and 
the highest number of votes for an office to be filled by the county alone, the 
auditor shall issue a notice to such persons of such tie vote and require them 
to appear at his office on a day named in the notice, within twenty days from 
the election day, and determine by lot which of them is to be declared elected. 
[ R , §515 ; C , ' 5 1 , § 281.] 

1 1 0 7 . Lot. 644. The county auditor shall notify the board of canvassers, 
or, in case of their absence or inability, the recorder and sheriff, of such lot 
and on the day fixed, the parties interested, or such of them as may appear, 
shall determine, by a lot fairly arranged by the three officers, which of them 
is to be declared elected; and the three officers shall certify such lot and its 
result under their official names and the seal of the county, to be affixed by 
the county auditor, and the certificate shall be recorded in the election book, 
and the auditor shall deliver to the person elected his certificate of election 
on the terms prescribed in this chapter. [R, § 516; C , '51, § 282.] 

1108. Abstracts for governor and state officers. 645. Within ten 
days after the election day, the county auditor shall envelope and seal up by 
itself, one of the abstracts of votes for governor and lieutenant-governor, and 
indorse upon it in substance " abstract of votes for governor and lieutenant-
governor, from county," and address it to the speaker of the house of 
representatives. The abstract of votes for other state officers, and for such 
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district officers as are to be returned to the secretary's office, are to be envel
oped, sealed, and indorsed in like manner, and directed to the secretary of 
state. The several packages shall then be placed in one envelope and trans
mitted to the secretary by mail. [R , §§ 517, 518; C , '51, §§ 283-4.] 

1 1 0 9 . F o r s e n a t o r o r r e p r e s e n t a t i v e fo r d i s t r i c t . 646. When a sen
ator or representative in the general assembly is elected by a district composed 
of more than one county, the board of county canvassers shall, at the time of 
canvassing the vote of the county, make and certify an abstract of the ATotes 
cast in their county for such office, similar to the abstract required by section 
six hundred and thirty-six of this chapter [§ 1099], and the auditor shall seal 
up, direct, and transmit such abstract to the secretary of state as provided in 
section six hundred and forty-five of this chapter [§ 1108]. He shall also trans
mit a similar abstract to the county auditor' of each other county in the dis
trict, Avho shall file the same in his office. [10 G. A., ch. 20, §§ 1, 2.] 

1110. S t a t e c a n v a s s e r s . 647. The board of state canvassers shall open 
the abstracts transmitted to the secretary of state, as provided by the last sec
tion, and canvass the votes therein returned at the time of canvassing the state 
vote, or at such other time as they may fix, and in all cases at least twenty 
days prior to the time fixed by law for the meeting of the next general as
sembly; and in case of a special election, within five days after the receipt of 
such abstracts, and shall immediately make out, certify, and transmit by mail 
to the county auditor of each county in such district, to be by him filed in his 
office, an abstract of such canvass similar to the abstract required by section 
six hundred and forty-five of this chapter [§ 1108]. [Same, § 3.] 

1 1 1 1 . Certificate. 648. They shall, also, make and sign a certificate 
showing who is elected to the office of senator or representative in such dis
trict, designating it by its number and similar to the certificate required by 
section six hundred and fifty-five of this chapter [§ 1108], and the secretary of 
state shall deliA^er it to the person appearing by it to be elected to such office 
on his demanding it. [Same, § 4.] 

STATE CANVASS. 

1 1 1 2 . R e t u r n s p r o c u r e d . 649. If the abstracts from any county are 
not received at the office of the secretary of state by the fourth Monday after 
the day of election, the secretary is authorized to send a messenger to the 
auditor of such county, Avho shall furnish such messenger with the abstracts, 
or, if they have been sent, Avith a copy of them, and he shall return them to 
the secretary without delaj^. [R , § 519; 0., '51, § 285.] 

1 1 1 3 . A b s t r a c t s o p e n e d . 650. The abstracts, when received by the sec
retary, shall be kept in his office unopened until the day appointed for opening 
them, and shall be opened only in the presence of the board of canvassers. 
[ R , §520; C , '51, § 286.] 

1 1 1 4 . B o a r d of c a n v a s s e r s . 651. The e x e c u t e council constitute a 
board of canvassers for the state, but no member thereof shall take part in 
canvassing the votes for any office, for which he himself is a candidate. [R , 
§ 5 2 1 ; C , ' 5 1 , § 287.] 

1 1 1 5 . T i m e of c a n v a s s . 652. On the Thursday following the fourth 
Monday after the day of election, the board of state canvassers shall open 
and examine the returns if they are received from all the counties, and if not 
all received, they may adjourn, not exceeding twenty days, for the purpose of 
obtaining the returns from all the counties, and when these are received shall 
proceed with the canvass. [ R , § 522; C , '51, § 288.] 

1 1 1 6 . A b s t r a c t s . 653. They shall make an abstract stating the number 
of ballots cast for each office, the names of all the persons voted for, for what 
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office they respecti\ely received the \Tofes, and the number of votes each re
ceived, m words at length, and stating whom they declare to be elected to each 
office; which abstract shall be signed by the canvassers in their official capac
ity, and as state canvassers, and have the seal of the state affixed. [R , § 523; 
G~, '51, § 289.J 

[The word '" each " in the fourth line is " the " in the printed Code.] 

1 1 1 7 . R e c o r d of c a n v a s s . 654. The secretary shall record the abstract 
in a book to be kept by him for recording the result of state elections, and to 
be called the election book, and also file the abstract. [R , § 524; C , '51, 
§ 290.] 

1 1 1 8 . Cer t i f i ca te . 655. A certificate shall be prepared for each person 
elected, m substance as follows: * 
STATE OF IOWA. 

At an election holden on the day of A. B. was elected to the 
office of of said state, for the term of —— years from the first Monday, 
(or day, as the case may be) of January, A. D. , (or, if to fill a vacancy, say, 
for the residue of the term ending on the —— day of , A. D. .) 

Given at Des Moines, this • day of , A. D. . 
Which certificate shall be signed by the governor, if present, if not by the 

secretary, with the seal of the state affixed in either case, and be attested by 
the other canvassers, but in the absence of the governor the secretary's cer
tificate shall be signed by the auditor. [R , § 525; C , '51, § 291.] 

1 1 1 9 . D e l i v e r y . 656. Such certificate shall be deliATered to the persons 
elected when he has qualified as provided in chapter five of this title. [R , 
§526 ; C , '51, §292.] 

1 1 2 0 . No t i ce . 657. The governor shall cause the persons elected to be 
notified thereof immediately, either by mail or by a sheriff or constable, Avho 
shall return his doings to the secretary's office. [R , § 527; 0.. '51, § 293.] 

1 1 2 1 . R e p r e s e n t a t i v e i n c o n g r e s s . 658. The certificate of the election 
of a representatiATe in congress shall be signed by the governor, with the seal 
of the state affixed, and be countersigned by the secretary of state, and the 
governor shall cause it to be delivered to the person elected. [E., § 528; 
0 . , ' 5 1 , §291.] 

' ELECTION OF KBPBESENTATIVES IN CONGBESS. 

[The act apportioning the state into representative districts, as given in the appendix, 
contains, also, the following sections:] 

1 1 2 2 . H o w e lected . 19 G. A., ch. 163, § 13. Each of said districts shall 
be entitled to one representative in congress, and the first election of members 
of congress under this act shall be at the general election in the year 1882. 
Members of congress shall be elected at the general election held every two 
years thereafter. 

1 1 2 3 . R e t u r n s ; c a n v a s s . 19 G. A., ch. 163, § 14. The returns of elec
tions for members of congress under this act shall be made to the secretary 
of state; and the canvass shall be made by the board of state canvassers; 
which return and canvass shall be made as required by lawT for the return and 
canvass of auditor of state. 
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C H A P T E R 4. 

OE ELECTORS OF PBESIDENT AND VIOE-PBESIDENT. 

1124. E l e c t i o n of. 659. On the Tuesday next after the first Monday in 
the month of November, in the year eighteen hundred and seventy-six, and 
every four years thereafter, or on such day as the congress of the United 
States may direct, a poll shall be opened in each precinct for the election of 
electors of president and vice-president of the United States. [R., § 535: C . 
'51, § 301.] 

SeeTJ. S. Const., art. II, §1 

1 1 2 5 . B a l l o t s . 660; 16 G. A., ch. 23. The names of all the electors to be 
chosen shall be written or printed on each ballot, and each ballot shall con
tain the name of at least one inhabitant of each congressional district into 
Avhich the state may be divided, and against the name of each person shall be 
designated the number of the congressional district to Avhich he belongs. [ R , 
§536; C , '51, § 302.] 

1 1 2 6 . H o w c o n d u c t e d . 661. This election shall be conducted, and the 
returns made, as directed in relation to the election of state officers and rep
resentatives in congress, except as herein otherwise expressed. Til., § 537; 
C , '51, § 303.] 

1127. Duty of county canvassers. 662. The board of county can-
ATassers shall examine the returns, make, sign, envelope, and seal up the ab
stracts, and indorse and direct them as provided in other cases, and the county 
auditor shall transmit them to the secretary of state by mail. In case of his 
failure so to do, or if they are not received by the secretary of state within 
fifteen days after the election, he may send a special messenger for them as in 
other cases. [R , §§ 538, 539; C , '51, §§ 304, 305.] 

1 1 2 8 . T i m e Of Sta te c a n v a s s . 663. On the twentieth day after the day 
of election, or before that time, if the returns are receiA^ed from all the counties, 
the board of state canvassers shall open and examine the returns and make an 
abstract as directed in regard to the general elections, which shall be recorded 
by the secretary in the election book. [R , § 540; 0., '51, § 306.] 

1 1 2 9 . M e t h o d . 664. The canvass shall be public, and in canATassing the 
returns, the persons having the greatest number of votes are to be declared 
elected; and if more than the requisite number of persons are found to have 
the greatest and an equal number of votes, the election of one of them shall 
be determined by lot, to be drawn by the governor in the presence of the 
other canvassers. [R., § 541; C , '51, § 307.] 

[The word "an," before "equal" in the fourth line, is erroneously omitted in the printed 
Code.] 

1 1 3 0 . Cer t i f i ca te . 665; 22 G. A., ch. 50. After the expiration of ten 
days from the day the canvass is completed the governor shall issue a certifi
cate of election under his hand and the seal of the state and cause it to be 
served on each person elected, notifying him to attend at the seat of govern
ment at noon on the second Monday in January next following their appoint
ment and report himself to the governor as in at tendance; but in case of a 
contest of election of an elector the governor shall withhold the certificate 
until the contest is determined. [R., § 542; C , '51, § 308.] 

1131. Meeting; filling vacancies. 666; 22 G. A., ch. 50. The electors 
so attending shall meet at noon of said Monday and the governor shall pro
vide them a list of all the electors, and in case of the absence of any elector 
or if the proper number of electors shall, for any cause, be deficient, thosa 
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present shall forthwith elect from the citizens of the state, so many persons as-
will supply the deficiency. [R , § 543; C , '51, § 309.] 

1 1 3 2 . N o t i c e . 667. Such choice being certified to the governor, he shall 
cause the person chosen to be notified immediately. [R., § 544; C , '51, § 310.] 

1 1 3 3 . E l e c t i o n ; ce r t i f i ca te . 668; 22 G. A., ch. 50. The college of 
electors, being full, shall meet at the capitol at noon of the said second Mon
day in January or as soon thereafter on that day as practicable, and proceed 
to the election in conformity with the constitution of the United States and 
the laws of congress enacted by authority thereof: And it shall be the duty 
of the governor, as soon as practicable, to communicate under the seal of the 
state to the secretary of state of the United States, a certificate or certificates 
complying Avith the requirements of section three of the act of congress en
titled An act to fix the day for the meeting of the electors of president and 
vice-president and other purposes approved February third, 1887. [R., § 545 -r 
G, '51, § 311.] 

[As to method of contesting election, see §§ 1212-1216.] 
1 1 3 4 . C o m p e n s a t i o n . 669. The electors shall receive a compensation 

of five dollars for every day's attendance, and the same mileage as members 
of the general assembly. [R., § 546; (J., '51, § 312.] 

CHAPTER 5. 

OF QUALIFICATION FOB OFFICE. 

1 1 3 5 . M u s t q u a l i f y . 670. No civil officer shall enter on the duties of 
his office until he has qualified himself as required in this chapter. [R., § 549; 
C , '51, § 319.] 

See Const., art. 11, §5. 

1 1 3 6 . G o v e r n o r a n d l i e u t e n a n t - g o v e r n o r . 671. The governor and 
lieutenant-goATernor, by taking an oath in the presence of the general assem
bly in convention assembled, administered by a judge of the supreme court, 
to the effect that he will support the constitution of the United States and the 
constitution of the state of Iowa, and will faithfully, impartially, and to the 
best of his knowledge and ability, discharge the duties incumbent upon him 
as governor, or lieutenant-governor, of this state. [R., § 550; C , '51, § 320.] 

1 1 3 7 . M e m b e r s of g e n e r a l a s s e m b l y . 672. Members of the general 
assembly, by taking the oath prescribed for them in the third article of the-
constitu'tion. [R, § 551; C , '51, § 321.] 

1 1 3 8 . J u d g e s . 673. The judges of the supreme, district, [and circuit] 
courts, by taking and subscribing an oath in writing to the effect that the}7 

will support the constitution of the United States and that of the state of 
Iowa, and that, without fear, favor, affection, or hope of reAvard, they will, to 
the best of their knowledge and ability, administer justice according to the 
laAv equally to the rich and the poor, and, unless elected by the people, shall 
be commissioned by the governor. [R., § 552; 0., '51, § 322; 9 G. A., ch. 172, 
§76.] 

1 1 3 9 . B o n d . 674. County supervisors and township trustees, AAdth the 
officers already named in this chapter, are not required to give bond. All 
other civil officers elected by the people, with those specified hereafter in this 
chapter, are required to give bond with a condition in substance as follows: 

That as (naming the office) in township, county (or state of IoAva) 
lie will render a true account of his office and of his doings therein to the 
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proper authority when required thereby or by law; that he will promptly pay 
over to the person or officer entitled thereto, all money which may come into 
his hands by virtue of his office; that he will promptly account for all bal
ances of money remaining in his hands at the termination of his office; tha t 
he will exercise all reasonable diligence and care in the preservation and law
ful disposal of all money, books, papers, securities, or other property apper
taining to his said office, and deliver them to his successor or to any other 
person authorized to receive the same; and that he will faithfully and impar
tially, without fear, favor, fraud or oppression, discharge all duties now or 
hereafter required of his office by law. [R., § 5534; C , '51, §§ 323-4.] 

A bond given hy an officer when not re
quired by statute, where no benefit or advan
tage accrues to him by reason of its execution, 
cannot be enforced: State v. Heisey, 56-404. 
* The county treasurer is only held to a rea
sonable degree of care and diligence, and if, 
notwithstanding such care, moneys of the 
countv are stolen from him, he is not l iable: 
Ross v. Hatch, 5-149. 

But where a county treasurer deposited the 
county funds in a bank, by the failure of 
which they were lost, held, tha t he was liable 
therefor, although no suitable place was in 
fact provided by the county for keeping the 
funds: Lowry v. Polk County, 51-50. 

As to liability of treasurers of school dis
tricts, see notes to § 8846. 

The suieties of a sheriff are liable for tres
pass committed by him in at tempting to dis
charge the duties of his office: Charles v. 
Haskins, 11-829. 

The sureties on the official bond of a con
stable are liable for damages resulting from 
an unauthorized sale by him of property ex
empt from execution: Strunk v. Ocheltree, 
11-158; also, for unlawful acts in making an 
arrest in excess of his d u t y : Clancy v. Ken-
worthy, 74-740. 

Where an officer assumes to act under a 
war ran t or order which is unauthorized, and 
his acts under which are illegal, his sureties 
will be liable for damages sustained: Tieman 
v. Haw, 49-312. 

Sureties on the coroner's bond are liable for 
his acts while serving as ex officio sheriff: 
Ibid. 

A justice of the peace and his sureties are 
liable on his bond for his failure to deliver to 
his successor or to the owner notes placed in 
his hands as justice for collection: Latham v. 
Brown, 16-118; Bessinger v. Dickerson, 20-260. 

Sureties upon a new bond are not liable for 
moneys coming into the principal's hands be
fore the execution of such bond: Ibid. 

As between sureties on different bonds, the 
liability for money coming into the hands of 
the officer is not dependent upon the t ime of 
making demand upon him therefor by the 
person entitled thereto, and his refusal to pay; 
! "it the proper inquiry is, when was the money 
seceived: Thompson v. Dickerson, 22-360. 

Snrt t ies are liolden only for the t e rm for 
whicli their bond was given, even though the 
bond does not express the limit of such term. 
The fact that the officer holds over beyond his 
term on account of iailure to fill his office will 
not extend the liability of the sureties beyond 
the original term of office: Wapello County v. 
Biyham, 10-39. 

Sureties on a treasurer 's bond are not liable 
for money received prior to its execution, un
less the defalcation took place after tha t t i m e : 
Warren County v. Ward, 21-84. 

The sureties for each term are liable, for t he 
deficit of t ha t term, and the officer cannot 
dur ing one te rm pay off deficiencies of a pre
ceding term so as to th row the entire defi
ciency on the sureties on his bond for the 
second t e r m : Myers v. Farmer, 52-20. 

Sureties on an additional bond are not liable 
for any default occurring before they became 
sureties, unless the bond is so specially d r a w n 
as to cover past as well as prospective delin
quencies: Bessinger v. Dickerson, 20-260. 

The sureties in a new or additional bond of 
a county treasurer, which is not retroopective 
in its terms, will be bound for public moneys 
in the hands of their principal at the t ime of 
its execution, a l though a piovious bond then 
existed wi th different sureties; but not for 
past derelictions of du ty or misconduct : Ma
haska County v. lngalls, 16-81. 

Sureties are not liable for money received 
by the officer and appropriated to his own use 
or otherwise disposed of prior to the execution 
of the bond on which they are sureties, so tha t 
a t the t ime such bond is executed t he money 
is not in the hands of the officer: Independent 
School Dist. v. McDonald, 89-594. 

In an action on the official bond of a county 
treasurer, held, tha t it sufficiently appeared 
that the deialcation for which recovery was 
sought occurred subsequently to the giving of 
the bond sued o n : Carroll County v. Ruggles, 
69-269. 

Where it appeared tha t at the semi-annual 
set t lement preceding the giving ot the bond 
there was no deficiency in the treasurer 's ac
count, held, tha t the sureties of the treasurer, 
insisting that a defalcation existed at the t ime 
of the giving of the second bond, had the bur
den of proving such fact : Ibid. 

Where a holdmg-over officer executed a 
bond wi th sureties for the entn-e term under 
the mistaken belief that he was entitled to 
hold for the entire term, but at the nex t elec
tion ho was duly elected to fill the vacancy, 
held, t ha t the sureties on the first bond were 
not co-sureties with those on the bond given 
in pursuance of t he last election for the period 
subsequent to the last election, and could not 
be compelled to contribute for a deialcation 
o c c u m n g dur ing tha t t ime : Boone County v. 
Jones, 58-373. 

Sureties on the bond of a public officer are 
not liable for defalcations occurring prior to 
the execution of the bond upon which they 
become suret ies : Held v. Bagwell, 58-139. 
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The sureties on an official bond will not be 
relieved of liability on the ground that blanks, 
existing in the bond at the t ime of its signa
ture by them, were subsequently filled, if it 
appears that such bond was executed by them 
in the expectation tha t such blanks would be 
properly filled, which was afterwards done: 
Wright v. Harris, 31-272. 

Where an official bond to which the names 
of several sureties are procured is signed by 
them, while the blank in which the names of 
the sureties are to be entered remains unfilled, 
a n d such blank is afterwards filled wi th the 
names of those who actually sign the bond, 
and it is delivered in this form, the sureties 
cannot avoid it by proof tha t they signed it 
upon condition tha t before delivery other 
names were to be procured as sureties which 
were not in fact procured : Carroll County v. 
Ruggles, 69-269. 

_ The fact that the name of one of the persons 
signing as surety is not filled into the blank 
left for that purpose will not charge the officer 
accepting the bond with notice of any condi
tion affecting the liability of other sureties: 
Ibid. 

A bond signed by a surety will be binding 
upon him although his name is not filled into 
the blank left for that purpose in the body of 
the bond: Moore v. McKinley, 60-367. 

Where persons, intending to become sure
ties for an officer upon his bond, signed dif
ferent blank bonds, and afterward upon the 
amount of the bond which was required of 
him being determined he filled up one of such 
blanks with the proper amount, held, tha t the 
sureties thereby became bound, they having 
constituted him their agent and vested him 
with absolute power to do all that was neces
sary to make and deliver a binding official 
bond: Lee County v. Welsing, 70-198. 

Where the sureties on the bond leave it with 
a third person with the direction that it shall 
be delivered only on certain conditions, such 
as securing additional sureties, etc., but such 
third person delivers the bond to the principal 
without the performance of such condition, 
and the principal delivers it to the board wdio 
approve it without knowledge of the condi
tions, the sureties are bound: Taylor County 
v. King, 73-153. 

Where an officer being elected and failing 
to qualify was afterwards appointed to the 
same position, and filed a bond which had 
been previou&ly prepared and signed to enable 
h im to quality under his election, held, tha t 
the sureties on such bond were not liable 
thereunder : Winneshiek County v. Maynard, 
44-15. 

In an action against the sureties it is not 
necessary to aver and prove in the first in
stance that they have been approved as re
quired by l a w : State v. Fredericks, 8-553. 

The fact tha t judgment is recovered against 
the officer on his bond will not bar the r ight 
to sue the sureties thereon. The action against 
principal and sureties may be joint, but need 
not necessarily be so: Charles v. Haskins, 1 1 -
329. 

W h e r e the estate of the principal oMigw is 
insolvent there is no obligation upon the 
county for whose benefit the bond is given to 
file a claim for the amount due on the bond 
against the estate of the deceased obligor, but 
action m a y be brought at once against the 
suret ies: Pottaivattamie County v. Taylor, 
47-520. 

Where an officer is authorized to receive 
money in his official capacity he will be 
liable on his bond for failure to pay the same 
over to the parties entitled there to : Wright v. 
Harris, 31-272. 

Money received by the clerk of a court uporf 
a judgment rendered thereunder comes into 
his hands by virtue of his office and his sure
ties are liable on his bond for failure to pay 
such money over to the proper part ies: Mor
gan v. Long. 29-434. 

The clerk of a court is liable upon his 
official bonds for money paid into court as a 
tender and transferred to him by his predeces
sor, and the question whether the money so 
paid was legally tendered or not is immater ia l : 
Billings v. Teeling, 40-607. 

Under a statute directing redemption from 
execution sale to be made by payment of 
money to the clerk, held, tha t the sureties on 
the bond of the sheriff were not liable for 
money paid to h im for the purpose of effect
ing redemption: Sample v. Davis, 4 G. Gr., 
117. 

The county treasurer and his sureties are 
liable on his bond for money received by him 
from tax payers as part payment for taxes: 
Warren County v. Ward, 21-84. 

Where an officer executed a bond for the 
disposition of certain public money for a 
specified purpose, held, tha t the sureties were 
liable on such bond, al though the money had 
been paid over to him for that purpose in vio
lation of law, that is, contrary to the require
ments of law, the purpose for which it was to 
be used being lawful : Muscatine County v. 
Carpenter, 33-41. 

Judgmen t and satisfaction thereof for offi
cial delinquencies prior to the execution, dur
ing the same term of office, of a second bond, 
will not bar recovery upon ^uch second bond 
tor delinquencies occurring after its execution, 
and the satisfaction will not bar contribution 
by sureties on the second bond against sure
ties on the first: Warren County v. Ward, 
21-84. 

As to the effect of a sett lement in case of 
an officer holding over, see notes to £ 1156. 

1 1 4 0 . O a t h . 675. Every civil officer who is required to give bond, shall 
fake and subscribe on the back of his bond, or on a paper attached thereto, to 
be certilied by the officer administering it, an oath that he will support the 
constitution of the United States and that of the state of Iowa, and that to the 
best ol his knowledge and ability he will perform all the duties of the office 
of (naming it) as provided by the condition of his bond within written. [R., 
§ 5 6 1 ; C , '51, § 331.] 
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1 1 4 1 . F o r m . 676. The oath of office provided by article eleven of t he 
convjtution for all civil officers not otherwise expressly provided for, may be 
substantially in the following form: I, , do solemnly swear tha t I 
will support the constitution of the United States and the constitution of the 
state of Iowa, and that I will faithfully and impartially, to the best of m y 
ability, discharge all the duties of the office of (naming it) in (nam
ing the township, countv, district, or state, as the case may be), as now or 
hereafter required by law. [R , § 562; C , '51, § 332.] 

1 1 4 2 . B o n d s . 677. The bonds of state and district officers shall be given 
to the state, those of county and township officers to the county. [R., § 555; 
C , '51, § 325.] 

Whether the state can maintain an action results from an honest mistake or error of 
on the county treasurer 's bond, quaere: State judgment , wdiether of law or fact, bu t t h e y 
v. Henderson, 40-242. are personally liable for neglect, carelessness 

Tne members of the board of supervisors are and official misconduct in such m a t t e r s : Was-
not liable for damages result ing from the ap- son v. Mitchell. 18-153. 
proval of insufficient bond, when their action 

1 1 4 3 . P e n a l t y of b o n d . 678. The bond of the secretary of state shall be 
in the penal sum of not less than five thousand dollars. 

Of the auditor of state, in the sum of not less than ten thousand dollars. 
Of the treasurer of state, in the sum of not less than three hundred thousand 

dollars. 
Of the state printer, in the sum of not less than fiATe thousand dollars. 
Of the state binder, in the sum of not less than two thousand dollars. 
Of the attorney-general, in the sum of not less than ten thousand dollars. 
Of the register of the state land office, in the sum of not less than five thou

sand dollars. 
Of the reporter of the supreme court, in the sum of not less than ten thou

sand dollars. 
Of the clerk of the supreme court, in the sum of not less than ten thousand 

dollars. 
[Of each district attorney, in the sum of not less than ten thousand dollars.] 
Of the superintendent ol public instruction, in the sum of not less than two 

thousand dollars. 
The bonds of county treasurers, clerks of the district [and circuit] courts, 

county recorders, coroners, county survej'ors, township assessors, auditors, 
county superintendents, sheriffs, and of justices of the peace and constables, 
shall each be in a penal sum to be fixed by the board of supervisors; but those 
of the treasurer, clerks of the district [and circuit] courts, auditors, and sheriff's, 
shall not be m a less sum than five thousand dollars each, and those of justices 
and constables, not less than five hundred dollars each. [R., §§ 128. 135, 165, 
377, 556, 557; C , '51, §§ 326-7; 10 G. A., ch. 22, § 2 ; ch. 52, § 3 ; ch'. 129, § 5 ; 
12 G. A., ch. 160, § 4.J 

[As to bond of county attorney, see § 267.] 

1 1 4 4 . S u r e t i e s . 679. Every official bond shall be given with at least two 
sureties, and all sureties shall be freeholders within the s tate; the bonds of 
the state printer and binder shall bo given with at least three sureties, and 
those of the treasurer of state and each county treasurer Avith at least four 
sureties. [R , §§ 135, 165, 558, 559; C , '51, §§ 328-9.J 

[As to fidelity company being accepted as '•urety, see gg 329-334. As to liability of sureties, 
see notes to S 1139.] 

1145. A p p r o v a l . 680. The bonds of state officers must be approved 
b}7 the governor before being filed; those of district [county] attorneys, by 
the district judges of their respective districts; those of county officers and 
township clerk, by the board of supervisors, and of township officers, bj' the 
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township clerk. The approval shall in all cases be indorsed upon the bond 
and signed by the officer approving, or the president of the board. But in 
case the board of supervisors should decide that a bond which is to be approved 
by them is insufficient, or such bond is not approved the first day of the ses
sion, then a reasonable time, not to exceed five days, is to be allowed the offi
cer elect to supply a sufficient bond, or to approve the same. [R., §§ 377, 560; 
C , '51, § 330; Ex. S., 9 G. A., ch. 27, § 2.] 

[As to approval of bond of county attorney, sep S 267.] 

The provisions of § 1156 that the bond of an his hands dur ing a preceding term, cannot 
officer who is re-elected shall not be approved be urged as a defense to the bond: Boone 
unt i l such officer qualifies and has accounted County v. Jones, 54-699. 
for public funds and property which have The board of supervisors being vested wi th 
been under his control, imposes upon the offi- the power to require an officer to give a bond 
cer authorized to approve the bond a duty to or additional bond when deemed requisite, a 
the public only, and neglect theieof will not bond required of an officer holding over, there 
render him liable to sureties on the new being a doubt as to whether he was holding 
bond: Held v. Bagwell, 58-189; District T'p v. over by virtue of his former election and was 
MeCord, 54-346. still liable on his old bond, or was holding 

I t is not necessary in an action on the bond by virtue of a new election in pursuance of 
to aver and prove in the first instance that the which the bond was required, held valid, irre-
sureties have been approved as required by spective of whether the new election was valid 
l a w : State v. Fredericks, 8-553. or no t : Ibid. 

The fact tha t approval of an official bond by W a n t of approval of a bond of a county offi-
the proper officer does not appear of record, cer by the board of supervisors does not ren-
or tha t it does not appear that the proper cer- der the bond invalid: Moore v. McKinley, 60-
tificate was made as required by law that the 367. 
officer had properly accounted for funds in 

1146. Fa i lure of b o a r d to approve . 681. If the board of supervisors 
refuse or neglect to approve the bond of any county officer elect, he may pre
sent the same for approval to the judge of the circuit [district] court, who shall 
fix a day for the hearing. Notice of such hearing shall be served upon the 
board of supervisors as provided by law for the service of original notice; and 
due proof of such service being made to the judge at the time fixed, he shall, 
unless good cause for postponement be shown, proceed to hear and determine 
the sufficiency of the bond, and, if satisfied that the same is sufficient, he shall 
approve the same, and such approval shall haAre the same force and effect as 
an approval by the board of superAisors at the time the same Avas presented 
to them for approval, would have had. [14 G. A., ch. 16.] 

1147. W h e r e filed. 682. The bonds and oaths of state officers shall be 
filed in the office of the secretary of state, except those of the secretary, 
which shall be filed and recorded in the office of the auditor; those of county 
and township officers in the county auditor's office, except those of the county 
auditor, which shall be kept in the county treasurer's office, and those of jus
tices of the peace, which shall be filed by the auditor in the office of the 
clerk of the district court, after the same have been approved and recorded. 
[R., § 553; C , '51, § 333; Ex. S., 9 G. A., ch. 27, § 2 ; 12 G. A., ch. 160, 
§§ 4 5.] 

1148. Recording . 683. The auditor of each county shall keep in his 
office a book to be known as the record book of officers' bonds, and record in 
said book, the official bonds of all count}7 officers, including justices of the 
peace and constables, filed in his county; and also keep an index to said 
book, in which, under the title of each office, shall be entered the names of 
each principal and his sureties, and the date of the filing of the bond. [9 G. 
A., ch. 25, §§ 1, 2, 4.] 

1 1 4 9 . P e n a l t y for n o t r e c o r d i n g . 684. Any county officer AA'IIO shall 
enter upon the discharge of the duties of his office, without first having 
caused his official bond to be recorded, shall forfeit to the county of which he 
is an officer, the sum of fiA'e dollars for each official act by him performed prior 
to the recording of said bond, and the chairman of the board of supervisors 
of each county is hereby required to bring suit for, or collect such penalty in 
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the name of his county; and it shall be considered a misdemeanor for a n y 
officer Avho is required to give bond to act in such official capacity Avithout 
giving such bond as is provided by law, and he shall be liable to a fine for an 
amount not exceeding the amount of the bond required of him. [Same, § 5.] 

1 1 5 0 . W h e n to qual i fy . 685. The governor and lieutenant-governor 
shall qualify within ten days after the result of the election shall be declared 
by the general assembly; judges of the supreme, district [and circuit] courts, 
by the first day of January following their election; and all other officers by 
the first Monday of January following their election. [R., § 564; C , '51 , 
§ 334.] 

1 1 5 1 . T i m e e x t e n d e d . 21 G. A., ch. 54, § 1. All county and township of
ficers who haA7e been or may be preATented by sickness, the inclement s tate of 
the weather or other unavoidable casualty from qualifying for their respective 
offices by the first Monday of January following their election shall be held 
to have legally qualified if they do so qualify within ten days thereafter. 

1 1 5 2 . Effect of fai lure. 686. A failure to qualify within the time pre
scribed shall be deemed a refusal to serAre. [R., § 564; C , '51, § 334.] 

1 1 5 3 . E l ec t ion contes ted . 687. "When any election is contested, the 
person elected shall have twenty days in which to qualify after the day of the 
decision. [R , § 565; C , '51, § 335; 10 G. A., ch. 34, § 4.] 

1 1 5 4 . Effect of b o n d s , 688. The bonds of officers shall be construed to 
cover duties required by law subsequent to giving them. [R., § 566; C , '51, 
§ 336.] 

Where, subsequently to the giving of a treas- liable for his default in the m a n a g e m e n t of 
urer 's bond, he was by law made custodian of tha t fund : Mahaska County v. Ingalls, 14-170. 
the school fund, held, tha t his sureties were 

1 1 5 5 . W a n t of compl iance . 689. No official bond shall be void for 
want of compliance with the statute, but it shall be valid in law for the mat te r 
contained therein. [R., § 567; C , '51, § 337.] 

A bond which is not good as a statutory ob- not such a mistake as to vitiate the secur i ty : 
ligation may be good as a bond at common Charles v. Haskins, 11-329. 
l a w : State v. Fredericks, 8-553. Where a bond was given by a county t reas-

The fact that the bond of a public officer was urer " un to the county of War ren and s ta te of 
acknowledged and sworn to before a person Iowa," held, tha t it was for the security of the 
not qualified to administer oaths, held a mere county and not the s ta te : State v. Henderson, 
irregularity which was waived by the accept- 40-242. 
ance and approval of tiie bond: State v. Min- I rregulari ty in the election in pursuance of 
ton, 49-591. which the officer claims the office and executes 

The giving of a bond to the " people of Wood- the bond cannot be urged as a defense to the 
bury county," instead of to the county, held bond, either on behalf of principal or s u r e t y : 

Boone County v. Jones, 54-699. 

1 1 5 6 . A c c o u n t i n g before a p p r o v a l . 690. When the incumbent of an 
office is re-elected, he shall qualify as above directed; but when the re-elected 
officer has had public funds or property in his control, under color of his office, 
his bond shall not be approved until he has produced and fully accounted for 
such funds and property to the proper person to whom he should account 
therefor; and the officer or board approving the bond shall indorse upon the 
bond before its approval the fact that the said officer has fully accounted for 
and produced all funds and property before that time under his control as such 
officer; and when it is ascertained that the incumbent holds over another term 
by reason of the non-election of a successor, or for the neglect or refusal of 
the successor to qualify, he shall qualify anew AVithin a time to be fixed by 
the officer who approves of the bonds of such officers. [R., §568 ; C , ' 5 1 , 
§ 338.] 

An officer when he enters upon a subse- all the funds wi th which he is chargeable, and 
quent term must be presumed, in the absence proof of the amount which should have been 
of evidence to the contrary, to have on hand on hand at t ha t t ime will be prima facie 
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proof that it was on hand. The fact tha t his 
bond is approved without his having produced 
and accounted for all funds and property, as 
here required, will not exempt his sureties 
from liability: District T'p v. McCord, 54-346. 

The settlement with the county provided 
for by sj 1401. in case of an officer holding over, 
is conclusive against h im and the sureties on 
his new bond that he has the amount of 
money on hand which is shown by such settle
ment : Boone County v. Jones, 54-699. 

But if such settlement is procured upon the 
production of checks, certificates of deposit, 
etc., without any effort to ascertain whether 
they really represent money, it is not binding 
upon the sureties, and they may show that 
the defalcation had taken place prior to the 
giving ol their bond. But the treasurer him
self it. estopped from showing that he did not 
have the money on hand as lie represented he 
had, even though the board knew of his fraud 
and participated therein: Webster County v. 
Hutchinson, 60-721. This estoppel, however, 
does not apply in a criminal prosecution for 
embezzlement, and the treasurer may, not
withstanding his statements to the board, 
show that the embezzlement occurred during a 
previous term, and at such time as that the 
prosecution therefor is barred by the s tatute 
of l imitations: Stale v. Hutchison, 69-478. 

The proA ision of § 1401. for indorsement upon 
the bond of an officer, tha t he has accounted 
for public funds previously coming into his 
hands, is directory; and where it appeared 
tha t there was no defalcation at the previous 
semi-annual settlement, held, that the sureties 
insisting that such defalcation had taken place 
before the acceptance of the bond signed by 

them, had the burden of proving that fact: 
Carroll County v. Ruggles, 69-269. 

The term for which an incumbent holding 
over is to occupy the office and qualify is not 
a full term, bu t only until the vacancy can be 
legally filled by election: Dyer v. Bagwell, 
54-487; Boone County v. Jones, 58-373. 

Where a holding-over officer executed a 
bond with sureties for the entire period of t he 
term of the person in whose place he held 
over, under a mistaken belief that he was en
titled to hold for the entire term of such offi
cer, and at the next election was duly elected 
to fill the vacancy in such office, and executed 
a new bond,' held, tha t the sureties on the 
first-named bond were not co-sureties with 
those on the second bond for the period sub
sequent to the last election, and could not be 
compelled to contribute for a defalcation oc
curring during tha t t ime : Boone County v. 
Jones,' 58-373. 

The duty of an officer not to approve the 
bond until the person qualifying has accounted 
as required in this section is a duty to the 
public only, and neglect thereof will not ren
der such officer liable to the sureties on the 
new bond : Held v. Bagwell, 58-139. 

Surety is not liable tor defalcation prior to 
the giving of the bond on which he becomes 
sure ty: 1 bid. 

An officer holding over after re-election and 
failing to file a new bond is still an officer de 
facto, and not a person falsely assuming to be 
an officer under § 5270, at least until his office 
is declared vacant : State v. Bates, 23-96. 

As to liability of sureties upon the original 
bond of an officer holding over after the ex
piration of his term, see note to § 1139. 

1 1 5 7 . T e m p o r a r y officer. 691. Any person temporarily appointed to 
fill an office during the incapacity or suspension of the regular incumbent, 
shall qualify in the manner required by this chapter for the office so to be 
filled. 

C H A P T E R 6. 

OF CONTESTING ELECTIONS. 

1 1 5 8 . Causes f o r / 692. The election of any person to a county office 
may be contested by any elector of the county: 

1. When malconduct, fraud, or corruption on the part of the judges of elec
tion in any precinct, or of any board of canvassers, or any member of either 
board, sufficient to change the result; 

2. When the incumbent Avas not eligible to the office at the time of the 
election; 

3. When the incumbent has been duly convicted of an infamous crime be
fore the election, and the judgment has not been reA^ersed, annulled, or set 
aside, nor the incumbent pardoned at the time of the election; 

4. When the incumbent has given or offered to any elector, or any judge, 
clerk, or canvasser of the election, any bribe or reAvard in money, property, 
or thing of value for the purpose of procuring his election; 

5. "When illegal votes have been receiATed or legal votes rejected at the polls 
sufficient to change the result; 



CODE, §§ 693-697.] CONTESTING ELECTIONS. 2 7 1 

6. For any error in any board of canvassers in counting the votes, or in de
claring the result of the election if the error would affect the result; 

7. For any other cause which shows that another was the person legally 
elected. (R , §§ 569, 571; C , '51, §§ 339, 341.] 

[The word " when," a t the beginning of the first subdivision, is " fo r" in the corresponding 
section of the Revision and in the bill as reported by the Code commissioners. The c h a n g e to 
" when " was doubtless an oversight. 

Where before election a candidate for a to vote the t ax tha t the company wou ld pay 
comity office offered and held out as an in- t hem fifty per cent, on the dollar for the i r cer-
ducement to obtain votes that he would per- tificates when issued, and thereby influenced 
form the duties of the office for a less amount the action of some of the voters at such elec-
than the fees provided by law, and tu rn the tion, held, tha t the t ax was thereby rendered 
balance of the fees into the county treasury, illegal: Chicago, M. & St. P. R. Co. v. Shea, 
held tha t this was the offer of a bribe by the 67-728. 
officer to the electors, and his election might Where , a t an election to pass upon a con-
be contested under this section: Carrothers v. t ract for the sale of swamp land, improper in-
Russell, 53-316. ducements by way of personal advan tage were 

io doe» not constitute bribery at an election held out to the electors of the county , held, 
to relocate a county seat for persons interested t h a t the contract thus ratified by t h e m couid 
in the location at a particular place to agree not be enforced: Palo Alto County v. Harrison, 
to giA'e or furnish facilities for the convenience 68-81. 
of the whole county, such as to agree to give To constitute a fraud in the submission of a 
property or money which will be for the ad- proposition at a special election there m u s t be 
vantage of the whole country, as, for instance, some showing of artifice to conceal ma te i i a l 
land on w h i c h ' t o erect buildings, money for facts within the knowledge of the persons sub
file erection of a bridge and high school build- mi t t ing the proposition to vote, and which are 
ing, etc. : Dishon v. Smith, 10-212; Hawes v. not open and obtainable by others. There can-
Miiler, 56-395. not be deemed to be a fraudulent concealment 

Where an agent authorized to represent a of matters which are public, and can be as 
railway company in securing the adoption of well known to the people and voteis as to t he 
a proposition to levy a tax in behalf of such officers submitt ing the question to v o t e : Starr 
railway held out as an inducement to voters v. Board of Supervisors, 22-491. 

1 1 5 9 . I n c u m b e n t . 693. The term " incumben t " in this chapter, means 
the person whom the canvassers declare elected. [R., § 570; C , ' 5 1 , § 340.] 

1 1 6 0 . C h a n g e i n r e s u l t . 694. When the misconduct complained of is 
on the part of the judges of election in a precinct, it shall not be held sufficient 
to set aside the election, unless the rejection of the vote of that precinct would 
change the result as to that office. [R , § 572; C , '51, § 342.] 

1161. C o u r t , h o w c o n s t i t u t e d . 695. The court for the trial of con
tested county elections, shall be thus constituted: The chairman of the board 
of supervisors shall be the presiding officer, and the contestant and incumbent 
may each name a person who shall be associated Avith him. [R., § 573; C , 
'olj § 343.] 

1162. Clerk. 696. The county auditor shall be clerk of this court, and 
keep all papers and record the proceedings in the election book, in manner simi
lar to the record of the proceedings of the district court. Rut when the 
county auditor is a party, the court shall appoint a suitable person as clerk, 
whose appointment shall be recorded. [R., § 571; C , '51, § 344.] 

1 1 6 3 . S t a t e m e n t of contest . 697. The contestant shall file in the office 
of the county auditor, Avithin twenty days after the day when the Arotes were 
canvassed, a written statement of his intention to contest the election, setting 
forth the name of the contestant and that he is an elector of the county, the 
name of the incumbent, the office contested, the time of the election, and the 
particular causes of contest, which statement shall be verified by the affidavit 
of the contestant, or some other elector of the county, that the causes set forth 
are true as he Arerily believes. The contestant must also file Avith the county 
auditor a bond, with security to be approved by said auditor, conditioned to 
pay all costs in case the election be confirmed, or the statement be dismissed, 
or the prosecution fail. When the auditor is a party, the clerk of the district 
court shall receive such statement and approve such bond. [R., § 575; C , '51, 
§ 345.] 



ii72 PUBLIC LAW. [CODE, §§ 698-708. 

1164. N a m e s of v o t e r s . 698. When the reception of illegal or the re
jection of legal votes is alleged as a cause of contest, the names of the persons 
Avho so voted, or whose votes were rejected, with the precinct where they 
voted or offered to vote, shall be set forth in the statement. [R., § 576; C , 
'51, § 346.] 

1165. Tr ia l ; not ice . 699. The chairman of the board of supervisors shall 
thereupon fix a day for the trial, not more than thirty, nor less than twenty 
days thereafter; and shall cause a notice of such trial to be served on the in
cumbent, with a copy of the contestant's statement, at least ten days before 
the day set for trial. [R , §§ 577, 579, 580; C , '51, §§ 347, 349, 350.] 

1166. J u d g e s . 700. The contestant and incumbent shall each file in the 
auditor's office, on or before the day of trial, a Avritten nomination of one as
sociate judge of the contested election, who shall be sworn in manner and 
form as trial jurors are in trials of civil action. If either the contestants or 
the incumbent fail to nominate, the presiding judge shall appoint for him. 
When either of the nominated judges fails to appear on the clay of trial, his 
place mav be filled by another appointment under the same rule. [R., §§ 577-8; 
C , '51, §§ 347-8.] 

1 1 6 7 . P o s t p o n e m e n t . 701. The trial shall proceed at the time appointed 
unless postponed for good cause shoAvn by affidavit, the terms of which post
ponement are in the discretion of the court. [R., § 583; C , '51, § 353.] 

1168. P o w e r s of court . 702. The proceedings shall be assimilated to 
those m an action, so far as practicable, but shall be under the control and di
rection of the court, which shall have all the powers of the district court neces
sary to the right hearing and determination of the matter, to compel the 
attendance of witnesses, swear them and direct their examination; to punish 
for contempt in its presence or by disobedience to its lawful mandate, to ad
journ from day to day, to make any order concerning intermediate costs, and 
to enforce its orders by attachment. I t shall be governed by the rules of law 
and evidence applicable to the case. [R., §§ 584, 588, 591; 0., '51, §§ 354, 358, 
361.] 

[The word "intermediate" in the seventh line is erroneously printed "immediate"in the 
Code.] 

1169. T e s t i m o n y . 703. The testimony may be oral or by depositions, 
taken as in an action at law in the district court. [R., § 581; C., '51, § 351.J 

1170. Subpoenas . 704. Subpoenas for Avitnesses may be issued at any 
time after the notice of trial is served, either by the clerk of the district court, 
or by the county auditor. The command to a witness may be, to appear at 
• , on • , to testit'v in relation to a contested election, whereby A. B. is 
contestant and C. D. is'incumbcnt, [R , §§ 582, 586; C , '51, §§ 352, 356.] 

1171. Sufficiency of statement; amendment. 705. The statement 
shall not be dismissed for want of form, if the particular causes of contest are 
alleged with such certainty as will sufficiently advise the incumbent of the 
real grounds of contest. If any part of the causes are held insufficient, they 
ma}T be amended, but the incumbent will be entitled to an adjournment if he 
state on oath that he has matter of answer to the amended causes, for the 
preparation of which he needs further time. Such adjournment shall be upon 
such terms as the court deem reasonable; but if all the causes are held insuffi
cient, and an amendment is asked, the adjournment shall be at the cost of 
contestant. If no amendment is asked for or made, or in case of entire fail
ure to prosecute, the proceedings may be dismissed. [R., §§ 585, 591; C , '51, 
§§ 355, 361.] 

1172. P r o c e s s ; fees. 706. The style, form, and manner of service of 
process and papers, and the fees of officers and witnesses, shall be the same as 
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in the district court, so far as the nature of the case admits. [R., § 586; C , 
'51, § 356.] 

1 1 7 8 . T r i a l . 707. The trial of contested county elections shall take place 
at the county seat, unless some other place within the county is substituted by 
the consent of the court and parties. [R., § 587; C , '51, § 357.] 

1 1 7 4 . Sher i f f t o a t t e n d . 708. The court, or the presiding judge, may 
direct the attendance of the sheriff or a constable when deemed necessarv. 
[R , § 589; C , '51, §359.] 

1 1 7 5 . V o t e r s t es t i fy . 709. The court may require any person called as 
a witness who voted at such election, to answer touching his qualifications 
ns a voter; and if he was not a qualified voter in the county tvhere he voted, 
then to answer for Avhom he voted; and if the witness answers such questions, 
no part of his testimony on that trial shall be used against him in any criminal 
action. [ R , § 590; C , '51, § 360.] 

1 1 7 6 . C o m p e n s a t i o n of j u d g e s . 710. The judges shall be entitled to 
receive four dollars a day for the time occupied by the trial. [R., § 593; C , 
"51, § 363.] 

1 1 7 7 . Cos t s . 711. The contestant and the incumbent are liable to the 
officers and witnesses for the costs made by them respectively. But if the 
election be conlirmed, or the statement be dismissed, or the prosecution fail, 
judgment shall be rendered against the contestant for costs; and if the judg
ment be against the incumbent, or the election be set aside, it shall be against 
him for costs. [R , § 594; C , '51, § 304.] 

1 1 7 8 . H o w co l lec ted . 712. A transcript of the judgment, filed and re
corded in the office of the clerk of the circuit [district] court as provided in 
relation to transcripts from justices' courts, shall have the same effect as there 
provided, and execution may issue thereon. [R., § 595; C , '51, § 365.] 

1 1 7 9 . Cer t i f i ca t e w i t h h e l d . 713. If notice of contesting the election 
of an officer is filed before the certificate of election is delivered to him, it 
shall be Avithheld until the determination of the contest. [R., § 597; C , '51, 
§ 307.] 

1 1 8 0 . J u d g m e n t . 714. The court shall pronounce judgment whether 
the incumbent or any other person was duly elected, and the person so de
clared elected will be entitled to his certificate on qualification. If the judg
ment be against the incumbent, and he has already received the certificate, 
the judgment annuls it. If the court find that no person AVSS duly elected, 
the judgment shall be that the election be set aside. [ R , § 592; C , '51, 
§ 362.] 

1 1 8 1 . H o w e n f o r c e d . 715. When either the contestant or incumbent 
shall be in possession of the office, by holding over or otherwise, the presiding 
judge shall, if the judgment be against the party so in possession of the office 
and in favor of his antagonist, issue an order to earn? into effect the judgment 
of the court, which order shall be under the seal of the county, and shall com
mand the sheriff of the county to put the successful party into possession of 
the office without delay, and to deliver to him all books and papers belonging 
to the same, and the sheriff shall execute such order as other writs. [10 G. 
A., ch. 34, § 1.] 

1 1 8 2 . A p p e a l . 716. The party against whom judgment is rendered may 
appeal within twenty days to the circuit [district] court, but if he be in pos
session of the office, such appeal shall not supersede the execution of the judg
ment of the court as provided in the preceding section, unless he give a bond 
with security, to be approved by the circuit [district] judge, in a sum to be 
fixed by the judge, and which shall be at least double the probable compensa
tion of such officer for six months, which bond shall be conditioned that he 
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will prosecute his appeal Avithout delay, and that if the judgment appealed 
from be affirmed, he Avill pay over to the successful party all compensation 
received by him while in possession of said office after the judgment appealed 
from Avas rendered. [Same, § 2.] 

Whether notice of appeal in such case should tinder the circumstances: Mcintosh v. Living-
be in writing, quozre; but where verbal notice ston, 41-219. 
was given at the time the judgment of the The fact of good faith and claim of right 
court of contest was rendered, and the parties on the part of the officer de facto will not af-
then agreed as to disposition to be made of the feet the right of the officer de jure to the 
ballot-box, held, that the notice was sufficient emoluments of the office: McCue v. Wapello 

County, 56-698. 

1 1 8 3 . J u d g m e n t o n appeal. 717. If, upon appeal, the judgment be 
affirmed, the circuit [district] court may render judgment upon the bond for 
the amount of damages against the appellant and his sureties on the bond. 
[Same, § 3.] 

OF CEKTAIN STATE OFFIOEKS. 

1 1 8 4 . B y w h o m . 718. The election of any person to any state office, 
except that of governor or lieutenant-governor, or to the office of district 
judge, [circuit judge], or district [county] attorney, may be contested by an 
eligible person who received votes for the same office, for any of the causes 
before mentioned. [R., § 598; C , '51, § 368.] 

1 1 8 5 . Court . 719. The court for the trial of contested state elections 
shall consist of three judges, not interested, of the supreme, district, [or circuit] 
court, or any of them, as may bo convenient. [R., § 599; C , '51, § 369.] 

1 1 8 6 . Clerk. 720. The secretary of state shall be the clerk of this court. 
But if the person holding that office is a party to the contest, the clerk of the 
supreme court, or in case of his absence or inability, the auditor of state shall 
be clerk. [R , § 600; C , '51, § 370.] 

1 1 8 7 . S t a t e m e n t filed. 721. The statement must be filed with such 
clerk within thirty davs from the day Avhen the votes are canvassed. [R., 
§ 601; C , '51, §371.] " 

1 1 8 8 . T i m e of t r i a l ; not ice . 722. The clerk shall as soon as practi
cable, ascertain which three of the judges residing nearest the seat of govern
ment can attend the trial, fix a time therefor, and notify the judges, and cause 
a copy of the statement and a notice of the time fixed for trial to be served 
upon the incumbent, and a notice of the time to be served upon the contestant 
at least twenty days before the day of trial, and returns thereof to be made 
to him. When convenient, the service of the above papers may be made by 
the clerk of this court. The time for the trial shall not be set beyond the last 
Monday of January following the election. [R , § 601; C , '51, §§ 371-2.] 

1 1 8 9 . S u b p o e n a s ; d e p o s i t i o n s . 723. The secretary of state, the sev
eral clerks of the supreme and district courts, under their respective seals of 
office, and either the judges of the supreme, district, [or circuit] courts, under 
their hands, may issue subpoenas for witnesses to attend this court; and diso
bedience to such process may be treated as a contempt. Depositions may also 
be taken as in the case of contested county elections. [R., § 603; C , '51, 
§ 373.] 

1 1 9 0 . Proces s . 724. Process and papers mav be issued to and served by 
the sheriff of any county. [R , § 604; C , '51, § 374.] 

1 1 9 1 . P l a c e of trial . 725. The trial shall take place at the seat of gov
ernment, unless some other place be substituted by consent of the court and 
both parties. [R , § 605; C , '51, § 375.] 

1 1 9 2 . C o m p e n s a t i o n of judges . 726. The judges shall be entitled to 
receive for their travel and attendance, the sum of six dollars each per day, 
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with such mileage as is allowed to members of the general assembly, to be 
paid from the state treasury. [ R , § 606; C , '51, § 376.] 

1 1 9 3 . J u d g m e n t f i led ; e x e c u t i o n . 727. A transcript of the judgment 
rendered by such court, filed in the office of the clerk of the supreme court, 
shall haAre the force and effect of a judgment of the supreme court, and exe
cution may issue therefrom in the first instance, and against the party's prop
erty generally. [R., § 607; C , '51, § 377.] 

1 1 9 4 . P o w e r of j u d g e . 728. The presiding judge of this court shall 
have authority to carry into effect any order of the court after the adjourn
ment thereof, by attachment or otherAvise. [R., § 608; C , 51. § 378.] 

1 1 9 5 . O t h e r p r o v i s i o n s . 729. The provisions of this chapter in relation 
to contested county elections, are applied to contested state elections Avhen 
applicable, except as herein otherwise directed. [R., § 609; C , 51, § 379.] 

OF MEMBEKS OF T H E G E N E B A L ASSEMBLY. 

1 1 9 6 . B y w h o m . 730. The election of any person to a seat in either 
branch of the general assembly mav be contested by any qualified voter of 
the district to be represented. [R., § 610; C , '51, § 380.] " 

1 1 9 7 . S t a t e m e n t s e r v e d . 731. The contestant shall, within thir ty clays 
after the canA^ass, serve on the incumbent a statement as required in relation 
to county officers, except the list of illegal ATotes, Avhich shall be served Avith 
the notice of taking depositions relative to them, and if no such deposition is 
taken, then twenty days before the first day of the next session. [R., § 611; 
C , '51, § 381.J 

1 1 9 8 . S u b p o e n a s . 732. Any judge or clerk of a court of record may 
issue subpoenas in the above cases as in those before provided, and compel the 
attendance of Avitnesses thereunder. [R., § 612; C , '51, § 382.] • 

1 1 9 9 . D e p o s i t i o n s . 733. Depositions may be taken in such cases in the 
same manner and under the same rules as in an action at law in the district 
court; but no cause for taking the same need be shown. [R., § 613; C , '51, 
§ 383.] 

1 2 0 0 . R e t u r n of d e p o s i t i o n s . 734. A copy of the statement, and of 
the notice for taking depositions with the service indorsed, and verified by af
fidavit, if not served by an officer, shall be returned to the officer taking the 
depositions, and then Avith the depositions shall be sealed up and transmitted 
to the secretary of state with an indorsement thereon showing the nature of 
the papers, the names of the contesting parties, and the branch of the general 
assembly before Avhich the contest is to be tried. [ R , § 614; C , '51, § 384.] 

1 2 0 1 . S t a t e m e n t a n d d e p o s i t i o n s ; n o t i c e . 735. The secretary shall 
deliver the same unopened to the presiding officer of the house in which the 
contest is to be tried, on or before the second day of the session, regular or 
special, of the general assembly next after faking the depositions, and the pre
siding officer shall immediately give notice to his house that such papers are 
in his possession. [R., § 615; C , '51, § 3b5.j 

1 2 0 2 . P o w e r of g e n e r a l a s s e m b l y . 736. Nothing herein contained 
shall be construed to abridge the right of either branch of the general assem
bly to grant commissions to take depositions, or to send for and examine any 
witness it ma; desire to hear on such trial. [R., § 616; U., '5J, § 386.] 

OF GOVERNOR. 

1 2 0 3 . B y w h o m . 737. The election of any person declared duly elected 
to the office of governor or lieutenant-governor, may be contested by an eli-



27.J ITTBLIC LAW. [CODE, §§ 738-748. 

gible person Avho received votes for the office contested. [R., § 617; C , '51, 
§ 387.] 

See Const., art. 4, § 5. 

1 2 0 4 . N o t i c e of c o n t e s t . 738. The contestant shall, within thirty da}'s 
after the procl'imation of the election, deliver to the presiding officer of each 
house of the general a^emblv a notice of his intent to contest, and a specifi
ed! on of the grounds of such contest as before directed. [R., § 618; C , '51, 
§ 388.] 

1 2 0 5 . N o t i c e t o i l i e i im te J l t . 739. As soon as the presiding officers 
ha\re received the notice and specifications, they shall make out a notice di
rected to the incumoent, including a copv of the specifications, which shall be 
served by the sergeant-at-arms. j R . § 619; C , '51, § 389.] 

1 2 0 8 . T o e a c h h o u s e . 740. The presiding officers shall also immediately 
make known to their- respective houses that such notice and specifications have 
been iccei^ed. [R, § 620; C , '51, § 390. | 

1 2 0 7 . C o u r t , f low c h o s e n . 741. Each house shall forthwith proceed, 
separately, to choose seven members of its own body in the following manner: 

1. The names of members of e tcb house, except the presiding officer, writ
ten on similar paper tickets, shall be placed in a box, the names of the sen
ators m their presence bv their secretary, and the names of the representatives 
in their presence by tueir clerk: 

2. The secietary of the senate m the presence of the senate, and the clerk 
of the house of representatives in the presence of the nouse, shall draw from 
their respective boxes the names of seven members each; 

3. As soon iia tne names are thus drawn, the names of the members drawn 
by each nou&e shall be cornmuiuaded to the other, and entered on the jour
nals of each nouse. [R., § 6^1; C , '51, § 391.J 
* iSOS. Powers and proceedings of committee. 742. The membeis 

thus drawn shall constitute a committee to try and determine the contested 
election, and lor that purpose shall hold their meetings publicly at the place 
where the general assembly ia sitting at such times as they may designate; 
and may adjourn from day to clay, or to a day certain, not more than four 
days distant, until such tiuil is deteimmed; shall have power to send for per-
oons and papeis, and to take all necessary means to procure testimony, extend
ing like pnv.ieges to the contestant and the incumbent, and shall report their 
judgment to both branches of the gene -al assembly, which report shall be en
tered on the journals of both houses. [ R . § 622; 0., '51, ̂  392.] 

1 2 0 8 . T e s t i m o n y . 743. The testimony shall be confined to the matters 
contained in the specifications. [R., § 623; C., '51, § 393.] 

1 2 1 0 . J u d g m e n t . 744. The judgment of the committee pronounced in 
the final decision on the election shall be conclusive. [R., § 624; C , '51, ^ 394.] 

12 ,11 . O t h e r provisions*. 745. The provisions of this chapter in relation 
to other contested elections are applied to a contested election for governor, 
when applicable, except as hoiem othenvi&e directed. [R., § 626; C , § '51, 
§ 396.] 

OF P E : S IDE^TiAL ELECTORS. 

1 2 1 2 . B y w h o in. 3-' G. A., ch. 49, § 1. The election of any presidential 
elector may be contested by any eligible person who received votes lor the 
same office for any of the causes enumerated m chapter six title five _£ the 
code of 1873. 

1 2 1 8 . C o u r t . 22 G-. A., ch. 49, § 2. The court for the trial of contested 
elections for presidential electors slull consist of the chief justice oi the 
supreme com'i. who shall be presiding judge ol the court and the four judges of 
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the district court, not interested, being nearest the capital of the state — t w o of 
whom with the chief justice shall constitute a quorum for the transaction 
ol the buoiness of the court. If the chief justice should for any cause be un-
ats'o to attend at the trial the next senior judge or the one longest on the 
-Mipivmo court bench if of equal rank shall preside in place of the chief justice 
and am question arising as to the membership of the court shall be determined 
b\ th" members, of the court not interested in the question. The secretary,' of 
vi'tp shall be the clerk of the court or in his absence or inability to act, the 
clerk of the supreme court shall be the clerk. Each member of the court before 
entering upon the discharge of his duties, shall take an oath before the secre
tary of state or some officer qualified to administer oaths that he will support 
the constitution of the United States and that of the state of Iowa and that 
Avithout fear, favor, affection or hope of reward he will, to the best of his 
knowledge and ability administer justice according to law and the facts in the 
case. 

1 2 1 4 . S t a t e m e n t . 22 G. A., ch. 49, § 3. The contestant shall file the 
statement provided for in this chapter in the office of the secretary of state 
within ten days from the day on which the returns are canvassed by the state 
board of canvassers, and within the same time serve a copy of the same, with 
a notice of the contest, on the incumbent. 

1 2 1 5 . T r i a l . 22 G. A., ch. 49, § 4. The clerk of the court shall immedi
ately after the filing of the statement notify the judges specified in section two 
of this act [§ 1213], and fix a day for the organization of the court withm three 
days thereafter and also notify the parties to the contest. The judges shad 
meet on the day fixed and organize the court and make and announce suon 
rules for the trial of the case as they shall deem necessary for the protection 
of the rights of each party and a just and speedy trial of the case and com
mence the trial of the case as early as practicable thereafter and so arrange 
for and conduct the trial that a final determination of the same and judgment 
shall be rendered at least six days before the second Monday in January then 
next following. 

1 2 1 6 . J u d g m e n t . 22 G. A., ch. 49, § 5. The judgment of the court shall 
determine which of the parties to the action is entitled to hold the office of 
presidential elector and shall be authenticated by the presiding judge and clerk 
of the court and filed with the secretary of state and the judgment so rendered 
shall constitute a final determination of the title to the office and a certificate 
of appointment shall be issued to the successful party as an elector. 

1 2 1 7 . O t h e r p r o v i s i o n s . 22 G. A., ch. 49, § 6. Sections seven hundred 
and twenty-three, seven hundred and twenty-four and seven hundred and 
twenty-five of the code [§§ 1189-1191] shall apply to this act. 

C H A P T E R 7. 

OF REMOVAL AND SUSPENSION FKOM OFFICE. 

1 2 1 8 . C a u s e s . 746. All county and township officers may be charged, 
tried, and removed from office for the causes following: 

1. For haottual or wilful neglect of duty ; 
2. For gross partiality; 
3. For oppression; 
4. For extortion; 
5. For corruption; 
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6. For Avilful maladministration in office; 
7. Upon conviction of a felony; 
8. For a failure to produce and fully account for all public funds and prop

erty in his hands at any inspection or settlement. [R., § 628; 0., '51, § 397.] 
[The word " partiality" in the second subdivision is erroneously printed "impartiality" in 

the Code.] 

1 2 1 9 . B y w h o m . m a d e . 747. Any person may make such a charge, and 
the district court shall have exclusive original jurisdiction thereof by the 
service of original notice. [R., § 629; C , '51, § 398.] 

1 2 2 0 . P r o c e e d i n g s . 748. The proceedings shall be as nearly like those 
in other actions at law as the nature of the case admits, excepting Avhere other
wise provided in this chapter. [R., § 630; C , '51, § 399.] 

1 2 2 1 . P e t i t i o n . 749. The petition shall be by an accuser against the ac
cused, and shall contain the charges with the necessary specifications under 
them and be verified by any elector. [R., § 631; C , '51, § 400.] 

1 2 2 2 . N o t i c e . 750. It will be sufficient that the notice require the ac
cused to appear and answer the petition of A. B. (naming the accuser), for 
"official misdemeanors;" but a copy of the petition must be served with the 
notice. [R , § 632; C , '51, § 401.] 

1 2 2 3 . C l e r k of c o u r t . 751. If the person who holds the office of clerk 
of the district [and circuit] court is the accused in either of those capaci
ties, his removal or suspension shall operate in both courts and the petition 
may be filed with the county auditor, and both he and the clerk may issue 
subpoenas for witnesses, and the county auditor shall deliver the papers to the 
judge of the district court, on its sitting. [ R , § 634; C , '51, § 403.] 

1 2 2 4 . S u s p e n s i o n . 752. If a continuance of the action take place be
yond the return term, the court may suspend the accused from the functions 
of his office until the determination of the matter, if sufficient cause appear 
from testimony, or affidavits then presented; and if such suspension take place, 
the board of supervisors shall temporarily fill the office by appointment. [R., 
§635 ; C , ' 5 1 , § 404.] 

In case of suspension of sheriff the person The board may so appoint in case an officer 
appointed by the board, as here provided, and is suspended, under § 1228, although the peti-
uot the deputy-sheriff (as provided by § 1239 in tion provided for in § 1229 be not filed at the 
the case of disability of the sheriff), is author- term: Ibid. 
v/.ed to act: McCue v. Circuit Court, 51-60. 

1 2 2 5 . P i l l i n g p l a c e . 753. When the accused is an officer of the court 
and is suspended, the court may supply his place by appointment for the 
term. [R , § 638; C , '51, § 407.] 

1 2 2 6 . T r i a l ; j u d g m e n t . 754. The question of fact shall be tried as in 
other actions, and if the accused is found guilty, judgment shall be entered 
removing the officer from his office, and declaring the latter ATacant; and a 
copy thereof shall be certified to the county auditor, Avho shall cause it to be 
entered in the election book. [R., § 636; (1 , '51, § 405.] 

1 2 2 7 . Cos t s . 755. The accuser and the accused are liable to costs as in 
other actions. [R., § 637; C , '51, § 406.] 

1 2 2 8 . S u s p e n s i o n of c l e r k o r sheriff. 756. The judges of the district 
[and circuit] courts in their respective districts, shall have authority, on their 
own motion, to suspend from office any clerk of those courts, or sheriff of a 
county, for any of the causes mentioned in this chapter coming to their own 
knowledge, or manifestly appearing from the papers or testimonj^ in any 
proceeding in court. [R., § 639; C , '51, § 408.] 

The action is commenced by the district a suspension, although the petition be not 
court taking cognizance of the matter and en- filed at that term. The vacancy so caused 
tering an order requiring the district attorney may be filled by the board of supervisors 
to file a petition, and such action operates as under § 1224: MeCue v. Circuit Court, 51-60. 
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1 2 2 9 . P e t i t i o n filed. 757. Upon such suspension the. court may direct 
the district [countv] attornev to file a petition in the name of the county; 
but it need not be verified. [R , § 640; C , '51, § 409.] 

1 2 3 0 . S u s p e n s i o n certified. 758. Such order of suspension shall be cer
tified to the county auditor and be by him entered in the election book. [R., 
§ 6 4 1 ; C , '51, § 410.] 

SUSPENSION OF STATE OFFICERS. 

1 2 3 1 . A c c o u n t s e x a m i n e d . 759. Whenever, in the judgment of the 
governor, the public service requires it, he shall appoint a commission of three 
competent accountants, who shall examine the books, papers, vouchers, moneys, 
securities, and other documents in the possession or under the control of any 
state officer, shall make out a full, complete and specific statement of the 
transactions of said officer, with, for, or on behalf of the state, showing the 
true balances in each case and report the same to the governor with such sug
gestions as they may deem proper. [R., §§ 46, 47, 55, 56.] 

1 2 3 2 . De fa l ca t ion; s u s p e n s i o n . 760. Whenever any commission ap
pointed as aforesaid, or under the provisions of section one hundred and thirty-
two, of chapter nine, of title tAvo of this code [§ 167], shall report that any officer 
has been guilty of any defalcation or misappropriation of the public money, 
or that his accounts, papers, and books are improperly or unsafely kept, and 
that the state is liable to suffer loss thereby, the governor shall forthwith sus
pend such officer from the exercise of his office, and require him to deliver all 
the money, books, papers, and other property of the state to the governor to 
be disposed of as hereinafter provided. [R., § 48.] 

The provisions of this statute contemplate tutional as applied to officers whose election 
suspension and not an entire removal of the offi- and term of office are provided for by Const., 
cer, and the section is therefore not unconsti- art. 4, sec. 22: Brown v. Duffus, 66-193. 

1 2 3 3 . C o n s e q u e n c e s . 761. After such suspension, it shall be unlaAvful 
for such officer to exercise or attempt to exercise an}' of the functions of his 
office until such suspension shall be revoked, and any attempt to exercise said 
office after such suspension, shall be deemed a misdemeanor, and shall subject 
the offender for each offense to the penalty of not more than one year's im
prisonment in the county jail, and not more than one thousand dollars fine, to 
be recovered and enforced as provided by law. [R., § 49.] 

1 2 3 4 . T e m p o r a r y a p p o i n t m e n t . 762. In every such case of suspen
sion, the governor shall appoint some suitable person to fill, temporarily, the 
office, and such person having qualified as required by law, shall perform all1 

the duties and enjoy all the rights to the said office belonging, until the re
moval of the suspension of his predecessor or the election of a successor. [R., 
§51-] 

1 2 3 5 . D u t y of g o v e r n o r . 763. Whenever the governor shall suspend 
any such public officer, he shall direct the proper legal steps to be taken to 
indemnify the state from loss. [R., § 52.J 

1 2 3 6 . C o m p e n s a t i o n of c o m m i s s i o n e r s . 764. The commissioners 
provided for in this chapter shall each receive the sum of three dollars per 
day. for the time actually employed in the performance of their duties. [R., 
§ 53.] 

1 2 3 7 . P o w e r s . 765; 16 G. A., ch. 20. Said commissioners shall have 
power, when in session to administer oaths, to issue subpoenas, to call any per
son before them to testify in reference to any fact connected with their inves
tigation ; also to require such person to produce any papers or books which 
the district court might require to be produced. [R., § 54.] 
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C H A P T E R 8. 

OF DEPUTIES. 

1238. What officers may appoint. 766; 19 G. A., ch. 117; 22 G. A., 
ch. 36, § 1. The secretary, auditor, and treasurer of state, the superintendent of 
public instruction, the register of the state land office, clerk of the supreme 
court, county auditor, treasurer, sheriff, surveyor, and recorder may appoint a 
deputy and each clerk of the district court may appoint one deputy or in 
counties having a population in excess of thirty thousand inhabitants more 
than one if so ordered by the court, for whose acts he shall be responsible, 
and from whom he shall require bonds; which appointment must be in writ
ing and be approved by the officer who has the approval of the principal's 
bond, and shall be revocable by Avriting under the principal's hand, and both 
the appointment and the revocation shall be filed and kept in the office of the 
secretary of state and county auditor respectiA^ely. [R., §§ 421, 643, 645; C , 
'51, §§ 411, 414; 9 G. A., ch. 5; 12 Gk A., ch. 115; ch. 134, § 2; 14 G. A., 
ch. 38.] 

The sheriff is responsible for acts of his dep
uty , and when the latter collects money on 
execution and fails to pay it over to the par ty 
entitled thereto, an action should be brought 
against the sheriff himself. The bond of the 
deputy is for the protection of his principal: 
Brayton v. Town, 12-346. 

The deputy-sheriff has no original power, 
bu t acts simply as a representative of the sher
iff, who is his principal, and who is responsi-

During the absence or disability of the prin
cipal the deputy stands in ins place, and any 
official acts performed by him are regarded as 
having bee 1 performed by the principal. 
Therefore, held, thnt service of notice or ap
peal upon the deputy clerk, evidenced by an 
acceptance o) but h notice signed in the name 
of the clerk b\ ' the deputy, was sufficient: 
Sanxey v. Iowa City Glass Co., 08-542. 

The btatutory provision that the deputy shall 
perform the duties of the principal pertaining 
to bis office in the absence or disability of the 
principal was not designed to withhold from 
the deputy the power to perform such duties 
except 111 the absence or disability oi such 
principal. The deputy may act in the pres
ence of the pimcipal as wel t : Moore v. Mo Kin-
ley, 60-367. 

The <~r'eri(T is no! bound by service of no
tice which is accepted by his deputy, accept
ance ot service n.A being an official ac t : 
Chapin 1. Pinkertoii, 58-2.56. 

Where the dutie- of a public officer are of a 
ministerial character they may be discharged 
by deputy ; duties of a judicial character can
not be so <l"charged. The deputy has the 
r ight to subscribe the name of his principal, 
and the act ox the deputy in the name of his 

ble for the manner in which he performs the 
duty assigned to h i m : Headington v. Lang-
land, 65-276. 

Where a deputy treasurer and book-keeper 
was employed by the board of supervisors, 
held, tha t for defalcation of such officer, with
out fault on the part of the treasurer, the lat
ter was not l iable: Scott County v. Fluke. 34-
317. 

principal, within the scope of his authority, is 
the act of his principal. And 'held, that a 
deputy clerk had authori ty in the name of the 
principal to certify to the acknowledgment of 
a deed under £ 3128: Abrams v. Ervine, 9-87; 
or to a copy of a judgment record: Greasons 
v. Davis, 9-219. 

The deputy clerk has the same power to ad
minister oaths as his principal: Wood v. Bai
ley, 12-46. And it is not necessary that the 
absence or inability of the principal should be 
stated: Finn v. Rose, 12-565. 

The deputy county treasurer has, prima 
facie, authori ty to sign the name of his prin
cipal to a certificate of redemption from tax 
sale: Byingtonv. Allen, 11-3. 

As to action of deputy m place of sheriff in 
drawing jurors, see § 318 and notes. 

The suspension from office of a sheriff, as 
provided in «j 1228, is not such disability on his 
part as will authorize the deputy to act in his 
place. In such case his duties are to be per-
rormed by the person appointed under 
§§ 1224-5: McCuev. Circuit Court, etc., 51-60. 

Where acts required by law to be performed 
by certain officers are not pel formed by them, 
but by unauthorized pei^ons, it is as if such 
acts were not done a t all. So held in regard 

1 2 3 9 . P o w e r s of d e p u t y . 767; 16 G. A., ch. 4. In the absence or dis
ability of the principal, the deputy shall perform the duties of his principal 
pertaining to his own office; but when any officer is required to act in con
junction with or in the place of another officer, his deputy cannot supply his 
place; provided, that in counties having two county seats, the deputy may 
hereafter perform any and all acts of the principal. [R., § 643; C , '51, § 412.] 
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to the action of a deputy-sheriff in connection formance of such acts by the sheriff o n l y ; 
wi th the selection of the grand jury, the stat- State v. Brandt, 41-593. 
u te at tha t time in force providing for the per-

1 2 4 0 . W h o m a y b e a p p o i n t e d . 768. The secretary, treasurer, and 
auditor of state can neither of them appoint either of the others his depu ty ; 
nor can either the clerk of the district court, auditor, recorder, treasurer, or 
sheriff of a county, appoint either of the others. [R., § 644; C , '51, § 413.] 

1 2 4 1 . Sheriff. 769. The sheriff mav appoint such number of deputies as 
he sees fit. [R., § 646; C , '51, § 415.] 

1 2 4 2 . Oath.. 770. Each deputy shall take the same oath as his principal, 
Avhich shall be indorsed upon and filed with the certificate of his appoint
ment. [R., § 647; C , '51, § 416.] 

1 2 4 8 . C o m p e n s a t i o n . 771. When a county officer receiving a salary is 
compelled by the pressure of the business of his office to employ a deputy, 
the board of supervisors may make a reasonable allowance to such deputy. 
[R., §648; C , '51, § 417.] 

The allowance to the deputy may be fixed, for a deputy. The county is liable to t h e 
at the time he is appointed, in the, form of a deputy and not to the principal: Mahaska 
stipulated salary, aad in such case the amount County v. Ingalls. 14-170. 
fixed will limit the recovery: but where no The deputy clerk may recover compensat ion 
allowance is fixed the county must pay a rea- under this section in addition to the salary al-
sonable compensation for the necessary serv- lowed the clerk as provided by § 5036; Wash-
ices rendered, and the payment is not left ington County v. Jones, 45-260, 265. 
discretionary : Bradley v. Jefferson County, Where an officer accepts his position wi th a 
4 G. Or,, 300; Harvey v. Tama County, 46- knowledge of the work to be done and the re -
522; Washington County v. Jones, 45-260, 265. numera t ion promised, while he may employ 
But a deputy employed merely for the per- assistants, he cannot recover compensation 
sonal accommodation of the officer cannot re- for t h e m : Benton v. Decatur County, 36-504. 
cover compensation from the county: Harvey The county is under no legal obligation to 
v. Tama County, 46-522. reimburse the county auditor an amoun t paid 

The officer himself cannot recover against out by h im for services of a depu ty : Ibid. 
the county for money paid as compensation 

C H A P T E R 9. 

OF ADDITIONAL SECURITY AND T H E DISCHARGE OF SURETIES. 

1 2 4 4 . A d d i t i o n a l s e c u r i t y . 772. "Whenever the governor shall deem it 
advisable that the bonds of any state officer should be increased and the 
security enlarged, or a new bond given, he shall notify said officer of the fact, 
the amount of new or additional security to be given, and the time when the 
same shall be executed, which said new security shall be approved and filed as 
provided by law. [R., § 660.J 

1 2 4 5 . N e w b o n d . 773. Any officer or board who has the approval of 
another officer's bond, Avhon of opinion that the public security requires it, 
upon giving ten days' notice to show cause to the contrary, may require him 
to give such additional security by a new bond, as may be deemed requisite, 
Avithm a reasonable time to be prescribed. [R., §§ 349, 350; C , '51, §§ 418, 
419. j 

1 2 4 6 . Effect . 774. If a requisition made under either of the foregoing 
sections be complied with, both the old and the new security shall be m force; 
and if not complied with, the office shall become and be declared vacant, and 
the proceeding be certified to the proper officer to be recorded in the election 
book or township record. [R., §j5 651, 661; C , '51, § 420.] 

1 2 4 7 . S u r e t i e s r e l i e v e d . 775. When any surety on the bond of a civil 
officer conceives himself in danger ay remaining surety, and desires to be re-
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lieved of his obligation, he may petition the approving officer or board above 
referred to for relief, stating the ground of his apprehension. [R., § 652; 0., 
'51, § 421.] 

1 2 4 8 . N o t i c e . 776. The surety shall give the principal at least twenty-
four hours' notice of the presenting and filing of the petition, with a copy 
thereof. At the expiration of this notice, the approving officer may hear the 
matter or may postpone the hearing as the case permits or requires. [R., 
§ 6 5 3 ; C, '51, '§422.] 

1 2 4 9 . H e a r i n g ; o r d e r ; effect. 777. If, upon the hearing, there appears 
substantial ground for apprehension, the approving officer or board may order 
the principal to give a new bond and to supply the place of the petitioning 
surety within a reasonable time to be prescribed; and upon such new bond 
being given, the petitioning surety upon the former bond shall be declared dis
charged from liability on the same for future acts; Avhich order of discharge 
shall be entered in the proper election book, but the bond will continue bind
ing upon those who do not petition for relief. [R., § 655; C , '51, § 424.] 

Sureties upon the new bond are not liable before such new bond was executed: Thomp-
for moneys coming into the principal's hands son v. Dickerson, 22-360. 

1250. F a i l u r e t o c o m p l y . 778. If the new bond is not given as re
quired, the office shall be declared vacant, and the order to that effect entered 
in the proper election book. [R., § 656; C , '51, § 425.] 

1 2 5 1 . J u s t i c e of t h e p e a c e . 779. If the proceedings relate to a justice 
of the peace and he is removed from office, the county auditor shall notify 
the proper township trustees or clerk of the removal. [R., § 657; C , '51, 
§ 426.] 

1252. Subpoenas . 780. The approAnng officer may issue subpoenas in his 
official name for Avitnesses, compel their attendance and swear them. [R., 
§658 ; C , ' 5 1 , § 427.] 

C H A P T E R 10. 

OF VACANCIES AND SPECIAL ELECTIONS. 

1 2 5 3 . Civi l office, w h e n v a c a n t . 781. Every civil office shall be va
cant upon the happening of either of the following events at any time before 
the exphation of the term of such office, as follows: 

f. The resignation of the incumbent; 
2. His death; 
3. His removal from office; 
4. The decision of a competent tribunal declaring his office ATacant; 
5. His ceasing to be a resident of the state, district, county, or township in 

which the duties of his office are to be exercised, or for which he may have 
been elected; 

6. A failure to elect at the proper election, there being no incumbent to 
continue in office until his successor is elected and qualified, nor other provis
ion relating thereto; 

7. A forfeiture of office as provided by any laAV of the state; 
8. Conviction of an infamous crime, or of any public offense involving the 

violation of his oath of office; 
9. The acceptance of a commission to any military office, either in the mili

tia of this state or in the service of the United States which requires the in-
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cumbent in the civil office to exercise his military duties out of the state for a 
period not less than sixty days. [R , § 662; C , '51, § 429; 9 G. A., ch. 54.] 

A resignation in writ ing made to the proper States was not so incompatible with, t h a t of 
officer creates a vacancy without any formal district at torney as tha t an acceptance of t h e 
acceptance on the part of such officer: Gates one should necessarily make a vacancy in t h e 
v. Delaware County, 12-405. other. (Decided before the passage of 9 G. 

The acceptance by an officer of another of- A., ch. 54, being subd. 9 of this sec t ion) : 
fico which is incompatible with tha t which he Bryan v. Cattell, 15-538. 
holds would vacate the one first held; but The legislature may add to or change t h e 
the incompatibility must be such as arises methods in which vacancies may occur, a n d 
from the nature of the offices or their relation make such changes applicable to ex is t ing of-
to each other; and held tha t the office of cap- fleers and those holding t h e m : Ibid. 
tain in the military service of the United 

1 2 5 4 . R e s i g n a t i o n s . 782; 17 G. A., ch. 107, § 1. Resignation of civil 
officers may be made as follows: 

1. By the governor to the general assembly, if in session; if not, to the sec
retary of state; 

2. By senators and representatives in congress, and by all officers elected 
by the qualified AToters of the state or chosen by the general assembly, and by 
judges of courts of record, and district [county] attorneys, to the governor; 

3. By senators and representatives in the general assembly, to the presiding 
officer of their respective bodies, if in session, who shall immediately t ransmit 
information of the same to the governor; if such bodies are not in session, to 
the governor; 

4. By all county officers to the board of supervisors, and by members of the 
board of supervisors, to the county auditor; 

5. By all township officers, to the township clerk; and by the township 
clerk to the township trustees, or any one of them; 

6. By all officers holding by appointment, to the officer or body by whom 
they were appointed. [R., § 663; C , '51, § 430; 10 G. A., ch. 69; 13 G. A., 
ch. 148, § 6.] 

1 2 5 5 . V a c a n c i e s . 783. Vacancies shall be filled as follows: 
In the offices of clerk and reporter of the supreme court, by the supreme 

court; 
In all other state offices, and in the membership of any board or commis

sion created by the state, Avhere no other method is specially provided, by the 
governor; 

In county offices by the board of supervisors; and in the membership of 
such board by the county clerk, auditor, and recorder; 

In township offices by the trustees, but where the offices of the three trustees 
are all vacant, the clerk shall appoint, and if there be no clerk, the county 
auditor shall appoint. [R., § 664; C , '51, § 436; 11 G. A., ch. 88; 12 G. A., 
ch. 86, § 2; ch. 137, § 3 ; 13 Or. A., ch. 47; ch. 148, § 6.] 

See Const., art . 4, § 10. 

The governor has no power to create a va- In case of failure of an officer to enter upon 
oancyfor the purpose of filling it. There must his office a t the t ime provided by law there is 
be a vacancy before the ris>ht or power to fill a vacancy which should be filled by appoint-
it can exist : Bryan v. Cattell, 15-538. ment . The incumbent is not entitled to hold 

Where an elective officer is appointed by the over, and the sureties on his bond are not lia-
board of supervisors to fill a vacancy he is ble if he hold over after the t e rm for which 
not subject to removal by such board at pleas- they are bound has ceased: Wapello County 
ure, but is entitled to hold tor the residue of v. Bigham, 10-39. 
the unexpired term unless removed for cause : 
State ex rel. v. Chatburn, 63-659. 

1 2 5 6 . T e r m c o n t i n u e s . 784. Every officer elected or appointed for a 
fixed term, shall hold office until his successor is elected and qualified, unless 
the statute under which he is elected or appointed expressly declares the con
trary ; provided, that this section shall not be construed in any way to prevent 
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the removal or suspension of such officer during or after his term, in cases pro
vided by law. [C , '51, § 241; 9 G. A., ch. 172, § 75.] 

A n officer who holds over after his term on legally filled by election: Dyer v. Bagwell, 
account of a failure to elect a successor only 54-487. 
holds until the vacancy in the office can be See Const., art. 3, g 3 ; art. 4, §§ 2, 15, 22; 

art . 5, §§ 3, 5, 12, 13. 

1257. A p p o i n t m e n t s . 785. Appointments under the provisions of this 
chapter shall be in writing, and continue until the next election at which the 
vacancy can be filled and until a successor is elected and qualified, and be filed 
with the secretary or proper township clerk, or in the proper county office, 
respectively. [R." § 667; C , '51, § 439.] 

1258. Q u a l i f i c a t i o n . 786. Persons appointed to office as herein pro-
Added, shall qualify in the same manner as those elected, Avithin a time to be 
prescribed in their appointments, and the provisions of the chapter relating 
to qualification for office are extended to them. [R., § 668; C , '51, § 440.] 

1 2 5 9 . R e m o v e d . 787. A person appointed as herein contemplated, may 
be removed by the officer appointing, and no person can be appointed who 
has been removed from office within one year. [R., § 669; C , '51, § 441.] 

Where an elective officer is appointed by § 6, to hold for the residue of the unexpired 
the board of supervisors to fill a vacancy he term unless removed for cause: State ex rel. 
is not subject to removal by such board at v. Chatburn, 63-659. 
pleasure, but is entitled under Const., art. 11, 

1 2 6 0 . P o s s e s s i o n of office. 788. When a vacancy occurs in a public 
office, possession shall be taken of the office room, and of the books, papers, 
and all things pertaining to the office, to be held until the election or appoint
ment and qualification of a successor, as follows: 

Of the office of the county auditor, by the clerk of the district court; 
Of that of the clerk or treasurer, by the county auditor; 
Of any of the state officers, by the governor; or in his absence or inability 

at the time of the occurrence, as follows: 
Of the secretary, by the treasurer; 
Of the auditor, register of the land office, or superintendent of public in

struction, by the secretary; 
Of the treasurer, by the secretary and auditor, who shall make an mArentory 

of the money and warrants therein, sign the same, and transmit iu to the gov
ernor if he be in the state; and the secretary shall take the keys of the safes 
and desks after depositing the books, papers, money, and warrants therein, 
and the auditor shall take the key of the office room. [R., § 6 7 1 ; C , ' 5 1 , 
§ 444.] 

1 2 6 1 . E l e c t i o n t o fill v a c a n c i e s . 789. Vacancies occurring in the 
township offices, ten days; in county offices, fifteen days; and in all other 
public elective offices, thirty days prior to a general election, shall be filled 
thereat. When a vacancy occurs in the office of representative in congress, 
or senator or representative in the general assembly, and the body in which 
such vacancy exists will convene prior to such election, the governor shall 
order a special election to fill such vacancy at the earliest practicable time, and 
ten diys ' notice of such election shall be given. [R., § 672; C , '51, §§ 35, 
431-5.]' 

1 2 0 2 . M e m b e r s of g e n e r a l a s s e m b l y . 790. Whenever a vacancy 
shall occur in the office of a senator or representative in the general assembly 
the auditor of the county m Avhich such vacancy occurs shall notify the gov
ernor of such fact and the cause of the vacancy; and if more than one county 
is represented in the district in which such vacancy may occur, then such 
notice shall be given by the auditor of the county in which the late member 
resided. [11 G. A., ch. 138.] 
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1 2 6 3 . V a c a n c y i n board. 17 G. A., ch. 107, § 2. In case of a vacancy 
from any cause, other than resignation or expiration of term, occurring in any 
of the boards of trustees or directors of state institutions, it shall be the du ty 
of the secretary of the board wherein the vacancy shall happen, to notify the 
governor thereof immediately; provided, that this section shall not apply to 
vacancies in the board of regents of the state university. 

1 2 8 4 . D u t y of g o v e r n o r . 17 G. A., ch. 107, § 3. Upon receiving notice 
of vacancies which are required to be filled by the general assembly, the gov
ernor shall at once notify that body thereof, if it be in session, and immedi
ately upon its next convening if it be not. He shall also notify the board of 
regents of all vacancies occurring therein by resignation. 

SPECIAL ELECTIONS. 

1 2 6 5 . P r o v i s i o n s for . 791. The provisions relating to general elections, 
shall govern special elections except where otherwise provided by law. [R., 
§673 ; C , '51, §26.] 

1 2 8 6 . C a n v a s s . 792. In all cases where special elections are held to fill 
vacancies in the offices of senator or representative in the general assembly, 
or representative m congress, the board of county canvassers shall meet a t 
twelve o'clock M., on the second day after said election, to canvass the votes 
cast at such election, and the auditor, within four days after such election, shall 
transmit to the secretary of state an abstract of the votes cast at said elec
tion, if there be more than one county in the district. [9 G. A., ch. 88, 
§§ 1, 3.] 

1 2 6 7 . S t a t e c a n v a s s . 793. Within fifteen days after said election, in the 
case last mentioned, the board of state canvassers shall meet and canvass the 
votes cast to fill such vacancy, and if the returns have not been received from 
all the counties composing said district, they may adjourn to such day as they 
deem necessary, not exceeding ten, for the purpose of receiving said returns. 
[Same, §4.] 

1 2 6 8 . I n office of j u s t i c e . 794. Whenever a vacancy occurs in the 
office of a justice of the peace or constable more than thirty days prior to 
any general election, the county auditor shall immediately notify the clerk of 
the township in which the vacancy exists, and the township clerk, within five 
days after receiving such notice, shall notify each of the trustees of his town
ship in Avriting, fixing the time ami place that they shall meet for the purpose 
of filling such vacancy by appointment. Such notice may be served by any 
constable of the township, and shall be served at least live days prior to such 
meeting. [11 G. A., ch. 137, §§ 1, 2.] 

1 2 6 9 . T r u s t e e s t o a p p o i n t . 795. The trustees shall meet in accordance 
with such notice and fill such vacancy, and in five days after such appoint
ment has been made, the township clerk shall record it in the township record 
book, and shall cause a notice to be served upon the person so appointed, in
forming him of his appointment, by any constable in the township m the 
manner prescribed by law for the service of notices, and any person so ap
pointed and notified, shall qualify within ten days after such notice has been 
served upon him. The auditor may approve of the bond of a justice of the 
peace and constable so appointed, by the recommendation of the sufficiency 
of the sureties upon such bond, signed by any member of the board of. super
visors. [Same, §§ 3, 4, 5.] 
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TITLE YI. 
OF REVENUE. 

C H A P T E R 1. 

OF THE ASSESSMENT OP TAXES. 

1270. Levy; amount of. 796; 15 G. A., ch. 28; 18 G. A., ch. 13; 20 
G. A., ch. 182; 22 G. A., ch. 43. The board of supervisors of each county 
shall, annually, at their September session, levy the following taxes upon the 
assessed value of the taxable property in the county : 

1. For state revenue, one and a half mills on a dollar, or such rate as may 
be directed by the executiAre council, not exceeding two mills on a dollar; 

2. For ordinary county revenue, including support of the poor, not more 
than four mills on a dollar and a poll tax of fifty cents; provided, hoAvever, 
that in counties having a population of twenty thousand and less, excepting 
counties having an area exceeding nine hundred square miles, such levy may 
be six mills or less; provided, however, that in any county m which the levy 
is herein limited to four mills, the board of supervisors may submit the ques
tion of increasing the same to six mills or less to a Arote of the electors at any 
general election, and if at such election a majority of the electors declare in 
favor of such increase, the board of supervisors may levy the same for the 
year following such election at the next meeting at which the general levy is 
made; 

3. For support of schools, not less than one, nor more than three mills on a 
dollar; 

4. For making and repairing bridges, not more than three mills on a dollar. 
[R., § 710; C , '51, § 454; Ex. S., 8 G. A., ch. 24; 11 G. A., ch. 87, § 1.] 

£ s to what action of the board is sufficient not authorize the levy of a tax in excess of the 
to constitute a levy, see West v. Whitaker, limit here imposed: Iowa R. Land Co. v. Sac 
37-598. County, 39-134. 

These provisions contain and confer the only The board have power to use the bridge tax 
power given by law to the board of supervis- in the erection of bridges within city limits: 
ors to levy county taxes for any purpose, ex- Oskaloosa Steam-Engine Works v. Pottawat-
cept under §§ 480 and 433. Section 4274 does tamie County, 73-134. 

EXEMPTIONS. 

1 2 7 1 . P r o p e r t y e x e m p t . 797; 21 G. A., ch. 97. The following classes 
of property are not to be taxed, and they may be omitted from the assess
ments herein required: 

1. The property of the United States and of this state, including university, 
agricultural college and school lands, and all property leased to the state; the 
property of a county, township, city, incorporated town or school district, 
when devoted entirely to the public use and not held for pecuniary profit; 
public grounds, including all places for the burial of the dead; fire-engines, 
and all implements for extinguishing fires, with the grounds used exclusively 
for their buildings and for the meetings of the fire companies; all public 
libraries, grounds and buildings of literary, scientific, benevolent, agricultural, 
and religious institutions, and societies devoted solely to the appropriate 
objects of these institutions, not exceeding six hundred and forty acres in 
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extent, and not leased or otherwise used Avith a view to pecuniary profit; and 
all property leased to agricultural, charitable institutions, and benevolent so
cieties, and so devoted during the term of such lease; provided, that all deeds 
by which such propert\^ is held shall be duly filed for record before the prop-
ertj7 therein described shall be omitted from the assessment; 

2. The books, papers, and apparatus belonging to the above institutions, 
used solely for the purposes abo\Te contemplated, and the like property of stu
dents in any such institution, used for their education; 

3. Money and credits belonging exclusively to such institutions and devoted 
solely to sustaining them, but not exceeding in amount or income the sum 
prescribed by their charter; 

4. Animals not hereafter specified, the wool shorn from sheep belonging to 
the person giving the list, his farm produce harvested Avithin one year previous 
to the listing, private libraries not exceeding three hundred dollars in value, 
family pictures, kitchen furniture, beds and bedding requisite for each family, 
all wearing apparel in actual use, and all food provided for the family; but no 
person from whom a compensation for board or lodging is received or ex
pected, is to be considered a member of a family within the intent of this 
clause; 

5. The polls or estates, or both, of persons who by reason of age or infirm
ity may, in the opinion of the assessor, be unable to contribute to the public 
revenue; such opinion, and the facts on which it is based, being in all cases 
reported to the board of equalization by the assessor, or any other person, and 
subject to reversal by them; 

6. The farming utensils of any person Avho makes his livelihood by farming, 
and the tools of any mechanic, not in either case to exceed three hundred dol
lars in ATalue; 

7. Government lands entered or located, or lands purchased from this state, 
shall not be taxed for the year in Avhich the entry, location or purchase is 
made; 

8. The homestead, not to exceed five hundred dollars in value, of the Avidow 
of any federal soldier or sailor who died during the late war while in service 
or who has since died of wounds received or disease contracted Avhile in such 
service. Provided, that the provisions of this act [subdivision] shall only ap
ply to persons who do not own other real estate than such homestead. [R., 
§ 711; C , '51, § 455; 9 G. A., ch. 31, § 1; 10 G. A., ch. 79, § 1.] 

[As to the taxation of lands granted to railroads, see § 1282.] 

Pub l i c p r o p e r t y : Lands held by the 
United States in trust for grantees are subject 
to taxation as property of such grantees. A 
valid legal title is not necessary to authorize 
taxation: Stockdale v. Treasurer of Webster 
County, 12-536. 

Prior to the expiration of five years from 
the filing of a declaratory statement in case 
of an entry of public lands under the home
stead law, a person seeking to avail himself of 
the provisions of the homestead act acquires 
no taxable interest in the land: Moriarty v. 
Boone County, 39-634. 

Where public lands were entered by forged 
scrip, and the entry subsequently canceled on 
that account and a new entry allowed, held, 
that the lands were not taxable in the hands 
of the pre-emptor prior to the valid entry: 
Reynolds v. Plymouth County, 55-90. 

If a party gets a land warrant from the gov
ernment which, because of his own fraud, is 
canceled, but afterwards by a proper applica
tion gets a warrant giving him an equity in 
the land, he is not liable for taxes on the land 

from the time between the issue of the first 
and second warrants: Bronson v. Kukuk, 3 
Dillon, 490; Pitts v. Clay, 27 Fed. Rep., 635. 

In such a case the second warrant cannot be 
regarded as a substitute for the first, nor is 
there any estoppel against the party obtaining 
the warrant towards a purchaser under a tax 
sale from asserting the invalidity of the first 
warrant: Ibid. 

A tract of land omitted by mistake in mak
ing entry under a certificate, and which was 
subsequently, by compromise, entirely omitted 
from such location, another tract being substi
tuted in its place, held not subject to taxation: 
Scott v. Chickasaw County, 46-253. 

The provisions of the act of congress admit
ting Iowa into the Union, exempting bounty 
lands granted for military services from taxa
tion for a term of three years from the date 
of the patent, held not applicable to lands 
entered upon military land warrants by the 
assignees thereof: Sands v. Adams County, 
11-577. 

Under similar provisions, held, that the 
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actual date of the patent when issued, and not 
the date of the entry under which title vested 
in the grantee, was to be considered in de
termining the time when the land became 
taxable in the hands of patentees: Fisher v. 
Wisner, 34-44-7. 

Where lands granted by the United States 
to aid in the improvement of the l)es Moines 
river were conveyed to the state, to be con
veyed by it to the parties entitled thereto as 
the work should progress, held, that until 
such conveyance was actually made by the 
state the lands were not subject to taxa t ion: 
Des Moines Nao. & R. Co. v. Polk County, 
10-1. 

Under the railroad land grant acts, by 
which, upon the completion of a twenty-mile 
section of road, the company became entitled 
to certain sections of public land as therein 
provided, held, tha t such land was taxable in 
the hands of the company irom the time of 
the completion of the section of road, al
though certificates for it were not obtained 
unt i l afterward : Iowa Homestead Co. v. Web
ster County, 21-221 ; Dubuque & P. R. Co. v. 
Webster C onnty, 21-235. 

Facts in a certain case held not to show that 
the lands were reserved and the title withheld 
by coiimelent authority, and therefore held 
tha t the lands were taxable : Iowa R. Land 
Co. v. Fitchpalrick, 52-244. 

But where at the t ime the railroad became 
entitled to land under the grant it was oc
cupied by a party claiming a homestead entry 
thereon, held, tha t it did not thereupon bo-
come subject to taxation, the United States 
holding it m trust for one or the other of the 
parties, and having still a duty to perform 
with reference there to : Dickerson v. Yetzer, 
53-681. 

The fact that during nearly a month there 
was no adverse claim, and during that t ime 
the railroad company neglected to procure 
title, held not to render the land taxable to the 
company, in the absence of any showing tha t 
the neglect to procui e title was for the pur
pose of escaping taxat ion: Ibid. 

Railroad lands earned by the construction 
of the road, but not certified, and held by the 
government on account of conflicting claims, 
are not taxable while so withheld, and a tax 
title acquired at the sale thereof during such 
t ime is void: Doe v. Iowa, R. Laud Co., 54-
657; Grant v. Iowa R. Laud Co., 54-673. 

Land which is held by the government to 
which a company or individual may ulti
mately acquire title by reason of a grant , but 
which has nei er been certified or set apart , 
and is incapable of identification, is not sub
ject to taxat ion: Cedar Rapids & M. R. R. 
Co. v. Woodbury County, 29-247. 

Under a grant of land to a state to aid in 
the construction of a railway, which lands 
were by the state granted to the company, 
held, tha t a patent by the governor to the 
company was evidence that the lands con
veyed thereby were then earned by such com
pany, and that the patent issued as soon as 
the lands were earned, and that parol evidence 
was only admissible to show that the com
pany had fraudulently presented the issuance 
of a patent at the proper t ime for the purpose 
of avoiding payment of taxes upon the land 

earned: McGregor & M. R. R. Co. v. Brown, 
39-655. 

Where a railroad land grant provided tha t 
the property be patented by the governor to 
the company entitled to the same upon the 
completion of its road, held, that , in the ab
sence of any showing of fraud upon the part 
of the company in causing a delay in the 
conveyance of title, the land became subject 
to taxation only upon actual conveyance by 
the governor, al though such conveyance was 
delayed beyond the time when the company 
was entitled to the same: Iowa Falls & S. O. 
R. Co. v. Plymouth County, 40-609. 

T h e p r o p e r t y of t h e s t a t e is not subject 
to special assessment for improvement of 
streets: Polk County Savings Bank v. State, 
69-24. 

A g r i c u l t u r a l c o l l e g e l a n d s leased for a 
term of years, with a provision for forfeiture 
on non-payment of rents, and with the priv
ilege to lessee of purchasing at the expiration 
of the lease, held not subject to taxat ion: 
Trustees of Agl. College v. Webster County, 
34-141. 

P r o p e r t y of c o u n t i e s : The si atutory pro
vision tha t property of a county shall be ex
empt from taxation when devoted entirely 
to the public use, and not held for pecuniary 
profit, amounts to a declaration that before 
there was such statutory provision lands held 
by one county situated within another were 
not subject to taxa t ion: Guthrie County v. 
Carroll County, 34-108. 

Taxes levied by the county upon lands to 
which it has an equitable title aie void, and 
the purchaser thereof a t t a x sale, being af
fected with notice of such fact, acquires no 
t i t le : Gibson v. Howe, 37-168. 

Land acquired and held by a county in 
order to secure to it an amount due from a 
defaulting officer is not taxable : Ibid. 

Where a county repudiates a contract of 
sale made by it, it cannot subject the land to 
taxat ion: Moore v. Morledge, 42-26. 

S w a m p l a n d s owned by the county at the 
time of an assessment of real property are not 
subject to taxation as against a subsequent 
purchaser thereof: Iowa R. Land Co. v. Story 
County, 36-48. 

And where the sale of such land did not 
embrace the entire amount thereof held by 
the county, and the portions of the land sold 
were not yet determined upon, held, that the 
portions afterwards conveyed in pursuance of 
such sale were not subject to taxation unti l 
they were designated: Ibid. 

Swamp land is not liable to taxation so long 
as it is held and owned by the county. Where 
it is conveyed by the county after the close of 
the assessment, it should be passed as not sub
ject to taxation for that year : Sully v. Poor-
baugh, 45-453. 

Swamp lands belonging to one county situ
ated in another would be exempt from taxa
tion were it not for the provision inserted in 
§ 1274 declaring such lands taxable : Guthrie 
County v. Carroll County, 34-108. 

P r o p e r t y d e v o t e d t o p u b l i c u s e : Prop
erty devised to trustees of a town in trust for 
the improvement of a public park, to be held 
as a perpetual fund for that purpose, interest 
and revenues only to be used, is not exempt 
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from taxation in the hands of such trustees. 
To be exempt, the property in such case mus t 
be devoted entirely to public use and not held 
for pecuniary profit: Mitchellville v. Board of 
Supervisors, 04-554. 

The exemption of the property of a school 
district, used for school purposes, from taxa
tion, by reason of its being property devoted 
to a public use, extends only to general taxes 
and does not relieve it from a special t ax as
sessed by a municipal corporation within 
which it is situated tor budding sidewalks: 
Sioux City v. Independent School Dist., 55-
150. 

The property of a water company 
which is authorized to furnish water to a city 
and its citizens, its rates being under the con
trol of the council and its property being sub
ject to be bought by the city at a certain price, 
is not public property in such sense as to be 
exempt from taxat ion: Appeal of Des Moines 
Water Co., 48-324. 

Property of educational and religious 
i n s t i t u t i o n s : The residence of a professor 
owned by a college, and a parsonage ow-ned 
by a church, are so devoted to the appropriate 
objects of such institutions as to be exempt 
from taxat ion: Trustees of Griswold College 
v. State, 46-275. 

Where the officiating pastor of a church 
held the legal title to certain lots in his own 
name, and allowed the same to be used by 
such church and the school connected there
with, without charge, held, that the property 
was not exempt from taxat ion: Laurent v. 
Muscatine, 59-404. 

Property conveyed to a religious society as 
a gift, with no conditions as to the use to 
which it shall be de\ oted, remaining vacant 
and unimproved a t the t ime of taxation and 
sale, is not exempt : Kirk v. St. Thomas 
Church, 70-287. 

Where property was acquired by a religious 
institution under such circumstances as to be 
exempt from taxation, but had already been 
subject to taxation for seven months of the 
year, held, tha t its acquisition by such associa
tion did not relieve it from liability lor the 
taxes of the year in which it was thus pro
cured: First Cong. Church v. Linn County, 
70-396. 

The exemption from taxation in such a case 
was not intended to act retrospectively, and 
exempt from prior taxes or prior liability for 
taxes, but only to exempt the property from 
future liability: Ibid. 

Church property leased for other pui poses 
is subject to taxa t ion: See g 3092. 

B u r y i n g g r o u n d s : As to a certain portion 
of property in controversy, which it was 
shown was used as a burying ground, held, 
tha t it was exempt from taxation and a t ax 
sale thereof was void; but as to the balance 
of the property, which was held m trust for a 
church but was not used as church property, 
held, tha t it was not exempt : Mulroy v. 
Churchman, 52-238. 

P r o p e r t y of c h a r i t a b l e a n d b e n e v o 
l e n t s o c i e t i e s : Where a charitable society 
invested its "widows ' and orphans' f u n d " in 
real property, which was leased for business 
purposes, the proceeds being strictly applied 
to the proper objects of the fund, held, tha t 
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such property was not exempt from taxa
tion : Fort Des Moines Lodge v. Polk County, 
56 34. 

T o o l s : The term " t o o l s " in this section, 
held to include the press, types, imposing 
stone» and other implements of a pr inter nec
essary to carry on his business: Smith v. Os-
burn, 53-474. 

P r o p e r t y o f i n s a n e p e r s o n s : Where the 
assessor omits to assess the land of mi insane 
person on the ground tha t it is within the ox
en iption of this section in favor of persons 
who, by reason of age or infirmity, are unable 
to contribute to the public revenue, the treas
urer has no authori ty to enter such land for 
taxation, the act of the assessor bein^ only re
versible bv the board of equalizat ion: Ordway 
v. Smith, 53-589. 

C o r s t r mot ion of e x e m p t i o n s , : The legis
la ture having declared the liability of property 
to taxation, courts are not justified in indulg
ing in fine distinctions in defeating the legis
lative will. The exemption mus t rest upon 
some clear and jus t g round : Morseman v. 
Younkin, 27-350. 

A statute exempting property from execu
tion or order of sale upon a judgmen t or de
cree of court cannot be construed to exempt it 
from taxes, or sale therefor: Slane v. MeCar-
roll, 40 61. 

If property taxable under a previous general 
s tatute is afterwards claimed to be exempted 
by a later statute, the exemption must be 
shown to be clearly and unequivocally ex
pressed: Davenport JSat. Bank v. Mitt el-
buscher, 4 McCrary, 361. 

An exemption from taxes being an exception 
is strictly construed; therefore, held, tha t such 
exemption applied only to general taxes and 
not to special assessments for local improve
ments : Cassady v. Hammer, 62-359. 

Taxation is the rule, exemption the excep
tion, and the s tatute under which exemption 
is claimed should therefore be strictly con
strued : Trustees of Griswold College, v. Stale, 
46-275; Sioux City v. Independent School 
Dist., 55-150. 

Exemption from taxat ion is not in the nat
ure of" a contract between the state and the 
property owner, and does not prevent subse
quent legislation altering the law and remov
ing the exemption: Shiner v. Jacobs, 62-392. 

Therefore, held, tha t an exemption to the 
owner of land by reason of the planting of 
t r t es thereon might be limited by a subsequent 
s tatute applicable to land planted before the 
passage of the later ac t : Ibid. 

Tax sale of exempt property: The 
purchaser at t ax sale of property exempt 
from taxation acquires no lien thereon for 
taxes voluntarily paid for subsequent years, 
al though the property had passed to a th i rd 
person who could not claim the exempt ion: 
Byington v. Wood, 12-479. 

Lands purchased from state or TJ. S.: 
The terms " entry " and " location' ' when ap
plied to acquisit :on of lands from the govern
ment have a iixed and certain meaning, and 
cannot be applied to the gran t of land by a 
eoLigicvsiondl act, and theretore lands acquired 
by a congressional grant operating in prcesenti 
to pass tiie ti t le Avithout conveyance or other 
assurance are not exempt from taxat ion under 
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subd. 7 of this section: Goodnoiv v. Wells, 67- the Racoon forks, claimed under the Des 
654; Ooodvow *: Litchfield, 67-691. Moines river grant , did not pass from the 

I t has not been decided by the courts of United States until the passage of the addi-
Iowa, in such cases, tha t government lands tional act of 1861, yet the claimants to such 
are not taxable until a year after they are lands under the original grant had such title 
patented. The time of patenting does not af- tha t the lands in their hands were subject to 
feet the question as to their taxabil i ty: Ibid, taxat ion before the passage of the later act. 
(Criticising Litchfield v. Webster County, 101 The confirmatory act of 1861 related back to 
U. S., 773.) the first grant and perfected the title from tha t 

Theiefore, held, tha t lands claimed by rail- da te : Slryker v. Polk County, 22-131; Litch-
road companies under grants from the state in field v. Hamilton County, 40-66. 
1858, by virtue of a supposed grant from con- The latter case was reversed, however, in 
gross, which grant was made effectual by act the supreme court of the United States : Liteh-
of congress in the year 1861, were taxable for field v. Hamilton County, 101 U. S., 781. 
t he year 1861. Ibid. Prior to the enactment of subd. 7 of this 

It was held, however, in a similar case by section, held, t ha t such lands acquired after 
t h e supreme coai t of the United States, tha t the close of the assessment for the current 
such lands were not taxable unti l the year year were not liable to taxation for that year : 
1862: Litchfield r. Webster County, 101 U. S., Des Moines Nav. & R. Co. v. Polk County, 
773. _ ' 10-1: Tollman v. Treasurer, 12-531; Sully v. 

Although the technical title to lands above Poorbauyh, 45-453. 

1272. Forest and fruit trees. 798; 17 G. A., ch. 50, § 1; 18 G. A., ch. 
190. For every acre of forest trees planted and cultivated for timber within 
the state, the trees thereon not being more than twelve feet apart and kept in 
a healthy condition, the sum of one hundred dollars shall be exempted from 
taxation upon the owner's assessment, for ten years after each acre is so 
planted; provided, that such exemption be applied only to the realty OAvned 
by the party claiming the exemption, not to exceed each one hundred and 
sixty acres ol land, upon which the trees are grown and in a growing condi
tion. For every acre of fruit trees planted and suitably cultivated Avithin the 
state, the trees thereon not being more than thirty-three feet apart and kept 
in a healthy condition, the sum of fifty dollars shall be exempted from taxa
tion upon the owner's assessment, for five years after each acre is planted. 
Such exemption shall bo made by the assessor at the time of the annual 
assessment, upon satisfactory proof that the party claiming the same has com
plied with this section; and the assessor shall return to the board of equaliza
tion the name of each person claiming exemption, the quantity of lands 
planted to timber or fruit trees, and the amount deducted from the ATaluation 
of las property. Provided, that the amount so deducted shall not exceed 
one-halt of the valuation of the realty on Avhich such exemption is claimed. 
[12 G. A., ch. 92, §§ 1, 2, 3.] 

An exemption from taxation is not in the 18 G. A., ch. 190, l imiting the amount of ex-
nature of a contract between the state and eruption under this section, was applicable to 
the proper1 y owner, and does not prevent sub- t imber land planted before the passage of the 
sequent legislation altering the law and re- ac t : Shiner v. Jacobs, 62-392. 
moving the exemption. Therefore, held, tha t 

[Section 799 of She Code is repealed by 17 G. A., ch. 50, § 2.] 

The action of the 'board in granting exemp- by certiorari, and not by an injunction: Dis-
tioiis could only be reviewed upon appeal or trict T'p v. Brown, 47-25. 

1273. Rebate in case of loss. 800; 15 G. A., ch. 66. The board of 
supervisors shall have power to rebate in whole or in part the taxes of any 
person Avhose buildings, crops, stock, or other property has been destroyed by 
lire, tornado, or other unaAToidable casualty, if said property has not been 
sold tor taxes or if said taxes have not been in default for thirty days at the 
time of destruction. But the loss for which such rebate is allowed shall be 
such only as is not covered by insurance. [Ii., § 818; Ex. S., 8 G. A., ch. 12.] 

\Vb°re a tox payer makes application, after board that it be refunded Avithout a direct 
he u b ,"i i l l.iS taxesi, to have them refunded order upon him to that effect: Crosby v. 
under tins iecfon, the treasurer mayre luse to Floete, 65-370. 
pay such rebate on a simple order by the 
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1 2 7 4 . W h a t t a x a b l e . 801. All other property, real and personal, is 
subject to taxation m the manner directed. Ferry franchises and toll-bridges, 
for the purposes of this title, are considered as real property. Horses, cattle, 
mules, asses, sheep, swine, and money, whether in possession or on deposit, 
and including bank-bills, money, property, or labor due from solvent debtors 
on contract or on judgment, mortgages and other like securities, and accounts 
bearing interest, property situated in this state belonging to any bank, or 
company, incorporated or otherwise, whether incorporated by this or any 
other state, public stocks or loans, household furniture, including gold and 
silver plate, musical instruments, watches, and jewelry, private libraries, for 
their A âlue exceeding three hundred dollars, carriages, threshing machines, 
and every description of vehicle, farm utensils, machines and machinery, me
chanic tools, and professional libraries for their aggregate value over' three 
hundred dollars, boats and vessels of every description, wherever registered or 
licensed, and whether navigating the waters of this state or not, if owned 
either wholly or in part by inhabitants of this state, to the amount owned in 
this state. Any and all lands in this slate which are OAvned or held by any 
other county or counties claiming title under locations with swamp land in
demnity scrip, or otherwise, shall be taxed the same as other real estate 
within the limits of the county. [ R , § 712; 0., '51, § 456; 13 G. A., ch. 187.] 

[The words " mechanic tools," in the th i r teenth line, are erroneouslv omitted in the printed 
Code.] 

W h a t p r o p e r t y i s t a x a b l e : A valid legal 
title is not necessary to authorize taxation. 
Lands held by the United States in t rust for 
grantees are subject to taxation as property of 
such grantees : Stockdale v. Treasurer, etc., 
12-536. 

Under the railroad land grant acts by which 
upon the completion of a twenty-mile section 
of road the company became entitled to cer
tain sections of public land as therein pro
vided, held, tha t such land was taxable in the 
hands of the company from the time of the 
completion of the section of road, although cer
tificates for it were not obtained until after
wards : Iowa Homestead Co. v. Webster 
County, 21-221; Dubuque & P. R. Co. v. Web
ster County, 21-235. 

Mortgages held by non-residents are not tax
able in this s ta te : Davenport v. Mississippi <fc 
M. R. Co., 12-539. 

A purchase money mortgage is not exempt 
from taxation. To tax such security is not, a t 
least as to the person owning the mortgage, 
double taxat ion: McGregor v. Vanpel, 24-436. 

The taxation of a mortgage debt in the hands 
of the mortgagee, and also of the property in 
the hands of the mortgagor, is not double tax
ation : Meyer v. Dubuque County, 49-193. 

Where , under a bond for a deed or instru
ment of a similar nature, the vendee goes into 
possession as owner and becomes liable for t he 
taxes, the grantor should be taxed for the un
paid purchase money as moneys and credits: 
Ibid. 

Under particular facts indicating tha t con
veyance of real property to a tax payer was 
intended as between the parties merely as se
curity for a loan, held, tha t the board of equal
ization was authorized to assess the property 
to the former owner, and the purchase price to 
the presumed purchaser as moneys and credits: 
Waller v. Jaeger, 39-228. 

Notes which are left in another state for safe 
keeping are still subject to taxation in this 

state to the owner residing here. The debts 
exist independently of the notes themselves 
and follow the owner, though as to moneys 
and credits under the control of an agent in 
another state for the purpose of investment for 
profit, the rule might be different. (See § 1296): 
Hunter v. Board of Supervisors, 33-376. 

Where the owner of a farm had made an 
executory oral agreement to convey the same 
at a future time, a par t of the consideration 
being paid, the balance to be paid at the t ime 
of conveyance, held, t ha t the unpaid purchase 
money was a credit within the meaning of this 
section, a l though payment could not be de
manded unti l conveyance was tendered: Per-
rine v. Jacobs, 64-79. 

E a i l w a y p r o p e r t y : The r ight of way of 
a railroad company, and land held by it for 
depot purposes, are subject to taxat ion. Al
though they are taken for public use they are 
the property of the corporation: Burlington & 
M. R. R. Co. v. Spearman, 12-112. 

Under the act of 1858, which made the prop
er ty of a rai lway corporation taxable th rough 
its shares of stock only, it was held tha t real 
property inside a city, owned by the company 
and used as depot grounds, was liable for side
walk t a x : Ibid. 

Under former statutes by which the prop
erty of corporations was taxable only through 
the shares of stock of its stockholders, held, 
tha t land owned by a railroad company was 
not taxable as real proper ty : Tollman v. Treas
urer, 12-531; Dubuque & S. C. R. Co. v. Du
buque, 17-120; Faxton v. McCosh, 12-527; 
Darenporl v. Mississippi & M. R. Co., 12-539. 
Also held, tha t the proA'ision of the Code of '51, 
tha t stock owned by non-resident stockholders 
in railroad and similar corporations in this 
state should bo taxable in the county where 
either terminus of the road was situated, was 
val id: Faxton v. McCosh, 12-527. 

Under the Revision the property of railroads 
was to be assessed and taxed in the same man-
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ner as the property of individuals: Iowa 
Homestead Co. v. Webster County, 21-221; 
Dubuque & P. R. Co. v. Webster Co"mty, 
21-235. 

As to whether the track, depot grounds, 
buildings, etc., of a railway corporation, sit
uated within the limits of a city, were under 
9 G. A., en. 173. which imposed a t ax of one 
per cent, per annum upon the gross earnings 
in lieu of all taxes for any and all purposes, 
subject to municipal taxation, the supreme 
court were equally divided: Davenport v. 
Mississippi & M. R. Co., 16-348; Dubuque & 
S. C. R. Co. v. Dubuque, 17-120. 

But under 12 G. A., ch. 196, similar to the 
act last referred to, it was held that such 
property was subject to taxation for munici
pal purposes and tha t the one per cent, was 
only in lieu of state and county taxes : Dun-
leith & Dubuque Bridge Co v. Dubuque, 32-
427; Davenport v. Chicago, R. I. & P. R. Co., 
38-633; Dubuque v. Chicago, D. & M. R. Co.. 
47-196; and that 14 G. A., ch. 26, § 9, by 
which it was sought to release railway com
panies from such taxes previously levied, was 
unconsti tut ional: Dubuque v. Illinois Cent. 
R. Co., 39-56. 

As to whether, under the acts of 1862 and 
1868 above referred to, the rolling stock of a 
railwray corporation was subject to municipal 
taxat ion in the city where the company had 
its principal place of business, see the cases of 
Davenport v. Mississippi & M. R. Co.; Du
buque & S. C. R. Co. v. Dubuque; Dubuque v. 
Illinois Cent. R. Co., supra. 

As to taxation of railway property under 
present law, see §§ 1281, 1286, 2016-2022. 

Corporate property and stocks: The 
real property of a private corporation for pe

cuniary profit is taxable as other property, 
and the shares of stock in such companies are 
also taxable under § 1289; as to whether both 
may be taxed at once, and whether that would 
be double taxation, quaere: Appeal of Des 
Moines Water-Works, 48-324. 

Although the taxat ion of the property of a 
corporation to the corporation, and the shares 
of its capital stock to its stockholders, may 
amount to double taxation, yet such a provis
ion is not unconsti tutional: Cook v. Burling
ton, 59-251. 

Premiums received by an insurance com
pany, being a gross income, are not taxable 
property so as to permit of a tax levy thereon 
by a municipal corporation under an authori ty 
to collect taxes upon " taxable property:" Du
buque v. Northwestern L. Ins. Co., 29-9; Bur
lington v. Putnam Ins. Co., 31-102. 

Assets of a life insurance company, consist
ing of loans, notes taken for premiums, 
bonds, cash, etc., are subject to taxation as 
belonging to the class of moneys and credits, 
but the company is entitled to deduct there
from (under § 1291) liability to its stockholders 
and policy-holders: Equitable L. Ins. Co. v. 
Board of Equalization, 74-178. 

The assessment of stock in a mutua l loan 
and building association cannot be diminished 
by the deduction of the debts of the owner : 
Bridgman v. Keokuk, 72-42. 

As to the taxation of bank stock, see §§ 1289, 
1297. 

Prior to the enactment in 1873 of the pro
vision as to lands held by a county under 
the swamp land grant , such lands were not 
liable to taxation in another county: Guthrie 
County v. Carroll County, 34-108; Callanan 
v. Wayne County, 73-709. 

1275. Credit . 802. The term "c r ed i t " as used in this title, includes every 
claim and demand for money, labor, or other valuable thing, and every annu
ity or sum of money receivable at stated periods, and all money or property 
of any kind secured by deed, mortgage, or otherwise; but pensions of the 
United States, or any of them, and salaries or payments expected for services 
to be rendered, are not included in the above term. [R., § 713; C , '51, § 457.] 

As to what is included under the head of credits in case of a corporation, see note to pre
ceding section ; also notes to § 1291. 

1276. H o w l i s ted . 803. Every inhabitant of this state, of full age and 
sound mind, shall assist the assessor in listing all property subject to taxation 
in this state of which he is the owner, or has the control or management, in 
the manner hereinafter directed; the property of a Avard is to be listed by his 
guardian, of a minor, by his father if living, if not, by his mother if living, and 
it not, by the persons having the property in charge; of a married Avoman, by 
herself or husband; of a beneficiary for whom property is held in trust, by the 
trustee, and the personal property of a decedent, by the executor; of a body 
corporate, company, society, or partnership, by its principal accounting officer, 
agent, or partner. Property under mortgage or lease is to be listed by and 
taxed to the mortgagor or lessor, unless it be listed by the mortgagee or 
lessee. [R., § 711; C , '51, § 458.] 

I t is the duty of the mortgagor of real prop- personal property to the mortgagee, and if he 
erty to pay the taxes thereon : Porter v. Laf- be a non-resident it cannot be assessed in this 
ferty, 33-254: Dayton v. Rice, 47-429. s t a t e : Davenport v. Mississippi & M. R. Co., 

While the pioperty which is under mort- 12-539. 
gage or lease may be assessed to the mort- Where a purchaser of real estate under con-
gagor, the mortgage itself is to be assessed as t ract for a deed takes possession thereof, he is 



CODE, §§ 804-808.] ASSESSMENT OF TAXES. 293 

liable for the taxes thereon, and on subse
quently taking the deed cannot require the 
vendor to covenant against such taxes : Miller 
v. Corey, 15-166. 

The personal property of a decedent should, 
as a rule, be assessed in the county of which 
he died a'resident, and not in the county where 
the executor resides: McGregor's Ex'rs v. 
Vanpel. 24-436. 

The right of the railway company to use 
the government bridge over the Mississippi 
river at Davenport, held not taxable, except 
as railroad property under § 2016: Chicago, R. 
I. & P. R. Co. v. Davenport, 51-451. 

The provisions of this section relate to the 
bridges mentioned, while those of § 2018 ap
ply to other railway bridges. This section is 
not unconstitutional on the ground tha t it 
is not of uniform operation: Missouri Valley 
& B. R. & B. Co. v. Harrison County, 74-
283. 

These bridges are to be taxed as bridges and 

Where the administrator is a resident of 
the same county where decedent died, bu t of 
another tow-nship, the personal property com
ing into possession of the administrator should 
be assessed in the township where the admin
istrator resides: Cameron v. Burlington, 56-
320. 

As to the county in Avhich personal pronerty 
of decedent is to be assessed, see note to § 1288. 

not as a part of the railroad, whether owned 
by the railroad or by private individuals : 
Chicago, M. & St. P. R. Co. v. Sabula, 19 Fed. 
Rep., 177. 

While the United States supreme court has 
decided tha t it is the du ty of the Union Pacific 
Railroad Company to operate its whole line, 
including the bridge a t Council Bluffs, yet so 
much of the bridge as is in IoAva may be taxed 
under the Code of Iowa as a bridge, and not 
merely the bridge as a par t of the road, more 
especially since tha t railroad enjoys in rela
tion thereto all the substantial franchises of a 

1 2 7 7 . W h o d e e m e d o w n e r s . 804. Commission merchants and all per
sons trading and dealing on commission, and assignees authorized to sell, when 
the owner of the goods does not reside in the county, are, for the purpose of 
taxation, to be deemed the owners of the property in their possession. [R., 
§715; C , '51, §459.] 

1 2 7 8 . L is t ing p r o p e r t y of a n o t h e r . 805. Any person required to list 
property belonging to another, shall list it in the same county in Avhich he 
Avould be required to if it Avere his own, except as herein otherwise directed, 
but he shall list it separately from his OAvn, giAdng the assessor the name of 
the person or estate to whom it belongs; but the undivided property of a per
son deceased, belonging to his heirs, may be listed as belonging to his heirs 
without enumerating them. [R., § 716; C , '51, § 461.] 

1 2 7 9 . W h e r e t a x e d ; par tnersh ip . 806. When a person is doing busi
ness in more than one county, the property and credits existing in any one of 
the counties shall be listed and taxed in that county, and the credits not existing 
in or pertaining especially to the business in any county, shall be listed and 
taxed m that where the principal place of business may be. Any individual 
of a partnership is liable for the taxes due from the firm. [R., § 717; C , '51, 
§ 463.] 

[The word " i n " in the fourth line, preceding " o r , " is erroneously omitted in the printed 
Code.] 

1 2 8 0 . I n s u r a n c e c o m p a n i e s . 807. Every insurance company doing 
business in this state, except joint-stock and mutual companies organized under 
the laws of this state, shall, at the time of making the annual statements as 
required by law, pay into the state treasury as taxes, tAvo and one-half per 
cent, of the gross amount of premiums received in this state during the pre
ceding year, taking duplicate receipts therefor, one of which shall be filed 
Avith the auditor; and upon the filing of said receipts, and not till then, the 
said auditor shall issue the annual certificate as provided by haw; and the said 
sum of two and one-half per cent, shall be in full for all taxes, state and local. 
[R., § 718; G, '51, § 464; 12 G. A., ch. 138, § 38; 14 G. A., ch. 106, § 6.] 

1 2 8 1 . Rea l p r o p e r t y of r a i l w a y s . 808. Lands, lots, and other real 
estate belonging to any railway company, not exclusively used in the opera
tion of the several roads, and all railway bridges across the Mississippi and 
Missouri river, shall be subject to assessment and taxation on the same basis 
as the property of individuals in the several counties Avhere situated. [14 
G. A., ch. 26, §§ 8, 10.] 
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bridge company: Union Pacific R. Co. v. Pot- As to taxation of railway property in gen-
tawattamie County, 4 Dillon, 497. eral, see notes to § 1274. 

1282. Railroad land grants. 20 G. A.,ch. 28, § 1. All lands lying Avithin 
the state of Iowa, Avhich have been heretofore granted or may be hereafter 
granted to any railroad company or corporation by the general government 
or by the general government to the state of IoAva and by the state granted to 
any such railroad company or corporation shall be subject to assessment and 
taxation within the counties wherein situated from and after the year the same 
may be earned, to the same extent as though patents had been issued to, and 
the title of record Avas in such railroad companies or corporations. The fact 
that such lands are claimed by more than one such company or corporation 
shall m no way aifect the liability of such lands to assessment and levy, pro
vided, nothing herein contained is intended to subject any lands to taxation 
for the past that were not taxable prior to the passage of this act. 

1283. E v i d e n c e . 20 G. A., ch. 28, § 3. Parol evidence shall be admis
sible to prove when said lands were earned. 

1284. 20 G. A., ch. 28, § 4. All acts or parts of acts inconsistent with this 
act are hereby repealed. 

1285. Road-beds a n d h i g h w a y s . 809. IMo real estate used by railway 
corporations for road-beds shall be included in the assessment to individuals of 
the adjacent property, but all such real estate shall be deemed to be the prop
erty of such companies for the purpose of taxation; nor shall real estate, oc
cupied for and used as a public highway, be assessed and taxed as a part of 
adjacent lands whence the same was taken for such public purpose. [14 G. A., 
ch. 89.] 

1286. Other r a i l w a y proper ty . 810. All railway property not speci
fied in section eight hundred and eight of this chapter [§ 1281], shall be taxed 
upon the assessment made by the executive council as provided in chapter five 
of title ten, at the same rates, by the same officers, and for the same purposes 
as individual property under the provisions of this chapter; and all provisions 
of this title relating to the levy and collection of taxes shall apply to the taxes 
so levied upon railway property. [14 G. A., ch. 26, §§ 6, 7.] 

Under the act of 1858, which made the prop- walk t a x : Burlington & M. R. R. Co. v. 
erty of railway corporations taxable through Spearman, 12-112. 
their shares of stock only, it was held that real As to taxation of railway property generally, 
propel ty inside a city, owned by the company see notes to § 1274. 
and used as depot grounds, was liable for side-

1287. Telegraph and express companies . 811. All property, real 
and personal, including their franchises, owned by telegraph and express com
panies, shall be listed and assessed for taxation and shall be subject to the 
same levies as the property of individuals. [12 G. A., 180; 13 G. A., ch. 100.] 

[Further as to taxation of telegraph companies, see § 2109-2116.] 

1288. A s s e s s m e n t ; b a n k e r s . 812; 15 G. A., ch. 63. All taxable prop
erty shall be taxed each year, and personal property shall be listed and assessed 
each year in the name of the owner thereof on the first day of January ; 
except moneys and credits of associations, organized under the general incor
poration laws of this state, for the purpose of transacting a banking business, 
and moneys and credits of private bankers, and others Avho have loaned money, 
bought notes, mortgages, or other securities Avithin the year previous to the 
time of assessing; in every such instance the average ATalue of the moneys and 
credits which have been in the possession or under the control of the person 
making the list during the year previous to the time of making said assess
ment, shall be listed for taxation. Real property shall be listed and valued in 
the year 1873 and each second year thereafter, and shall be assessed at its true 
cash value, having regard to its quality, location, and natural advantages, the 
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general improvement of the vicinity, and all other elements of its value; and 
in each year in which real estate is not regularly assessed, the assessor shall 
list and value anvreal property not included in the previous assessment. [R., 
§§ 719, 720; C , '51, §§ 460, 465.] §§ 

P e r s o n a l p r o p e r t y : A t ax based upon an 
assessment ot personal property to the person 
owning the same at the t ime of assessment, 
but who did not own it on January 1st preced
ing, is illegal and its collection may be en
joined. Personal property brought into the 
state after January 1st is not taxable for t ha t 
year : Wangler v. Black Hawk County, 56-384. 

A person should not be assessed for any year 
upon personal property not owned by h im on 
the 1st day of January of such year : Tacka-
berry v. Keokuk, 32-155. 

The rule as to the place of taxing movable 
property is hard to lix, but it is not a correct 
rule that such property is to be taxed in the 
township where it is on the 1st of J a n u a r y : 
Rhyno v. Madison County, 43-632. 

As a general rule personal property is taxed 
where the owner resides: Anient v. Humphrey, 
3 G . Gr.,255. 

Moneys and credits are assessable and tax
able a t the place of the owner's lesidence and 
not elsewhere, and an assessment at another 
place is void: Barber v. Farr, 54-57. 

A debt of which a note is evidence is sub
ject to taxation where the creditor resides, 
al though the note itself is deposited in another 
state for safe keeping: Hunter v. Board of 
Supervisors, 33-376. 

Where plaintiff had been residing wi th his 
family at Osceola, but afterwards went to Chi
cago, engaging in business there without re
moving his family, held, tha t he was still sub
ject to taxation in Osceola: Nugent v. Bates, 
51-77. 

Facts in a particular case as to domicile and 
residence held sufficient to show that the prop
erty of plaintiff was not assessable in the 
township where he was assessed: Babeock v. 
Township Board of Equalization, 65-110. 

Property in transitu from or through a 
state cannot be taxed. Hence, corn cribbed 
in Iowa as an incident to its shipment through 
or from the state is not taxable. If, however, 
it is put in cribs with no purpose of immediate 
shipment, but to await the future course of the 
markets , or for the purpose of avoiding taxa
tion, the transit will be considered as at an 
end : Ogilvie v. Crawford County, 2 McCrary, 
148. 

A stock of merchandise located within a dis
trict should be taxed there for school purposes, 
al though the owner resides in a different dis
t r ic t : Anient v. Humphrey, 3 G. Gr., 355; 
Lemp v. Hastings, 4 G. Gr., 448. 

If personal property has no established local
ity, and is used in doing business in a county 
or district in which the owner does not reside, 
it is to be listed and assessed at the place a t 
which the owner resides; but if it has a known 
locality, and is used in doing business in that 
locality, it must be listed and taxed in the 
county or district wdrere it is thus used: Lemp 
v. Hastings, 4 G. Gr., 448. 

Where a t ax payer sought by replevin to re
cover a horse seized for municipal taxes, held, 
t ha t he could not recover in the absence of an 

averment tha t the personal property on which 
such t ax was levied was not habitually used 
Avithin the c i ty : Buell v. Sehaale, 39-293. 

Where personal property within a city is 
owned by a non-resident the offker or agent 
who has control thereof stands in the place of 
the owner, and its situs as to taxation, unless 
otherwise prescribed, is his place of business: 
Dubuque v. Illinois Cent. R. Co., 39-56, 67. 

I t is the province of the general assembly to 
determine what property actually in the s ta te 
is taxable. Money loaned and invested wi thin 
the state and under the control and. manage
men t of an agent here mav be taxed under t he 
provisions of s ta tu te : Hutchinson v. Board of 
Equalization, 66-35. 

Notes which are left in another state for 
safe-keeping are still subject to taxat ion in 
this state to the owner residing here. The 
debts exist independently of the notes them
selves, and follow the owner, though as to 
moneys and credits under the control of an 
agent in another state for the purpose of in
vestment for profit the rule might be differ
en t : Hunter v. Board of Supervisors, 33-376. 

The clause of the section as amended. " the 
average value of the moneys and credits which 
haATe been in the possession or under the con
trol of such person . . . shall be listed for 
taxat ion," does not authorize the assessor to 
assess against a bank the average of deposits 
dur ing the preceding year : Branch v. Ma
rengo, 48-600. 

Capital employed by a banker, consisting of 
bonds and treasury notes of the United States, 
is not taxable, and the excess of his deposits 
and bills payable over his cash and bills re
ceivable can be deducted from his moneys and 
ci edi ts : Campbell v. Centerville, 69-439." 

H e a l e s t a t e : Real estate not liable to as
sessment at the t ime the assessment is closed 
should be passed without assessment that > ea r : 
Sully v. Poorbaugh, 45-453; Des Moines Nav. 
& R. Co. v. Polk County, 10-1; Tallman v. 
Treasurer, 12-531. 

The land, buildings, machinery or water-
mains of a water company are ail real estate 
and appur tenant to the lot on which the main 
work , are located, and are to be assessed in 
tha t township al though the mams extend into 
another township: Appeal of Des Moines 
Water Co., 48-324. 

Thus, also, gas-mains and pipes are appur te
nan t to the lots on whicn the gas-works are 
s i tua ted: Capital City Gas Light Co. v. Char
ter Oak Ins. Co., 51-31. 

The entry by the assessor upon his list of 
town lots by number is a sufficient description 
to embrace not only the lots proper, but every
thing appur tenant there to : Ibid. 

Where a guardian under author i ty of court 
to make a sale of real property agreed wi th 
the proposed purchaser tha t the conveyance 
and purchase money mortgage should be dated 
back, and in such form the sale Avas confirmed 
by the court, held, tha t taxes on the property 
for the period between the date of the convey-
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ance and the confirmance of the sale could not 
be assessed against such purchaser: Ordway 
v. Smith, 53-589. 

There can be no new and independent valu
ation of real property by the assessor in even-
nuinbered years, unless it be as to such as has 
been omitted in the previous a1-«ssment. 
Ev en as to such property it is doubtful v. nether 
the assessor has an> thing to do therewith. 
As a matter of convenience lie might list it, 
bu„ he is not required to do even th is : Snell v. 
bort Dodge, 45-564. 

Improvements made upon real est ate during 
tho first year after an assessment cannot be 
taxed until the next regular assessment, al
though the personal property of the owner 
subject to taxation is decreased by that much. 
Notwithstanding the provision that " a l l tax
able pioperty shall be faxed each year," the 
enhanced value of real estate should not be re
garded as taxable property until the real estate 
la assessed in the manner provided: Richards 
v. Wapedo County, 48-507. 

A party cannot complain that he is preju
diced in the fact that his land and improve
ments thereon, which constitute a part of the 

realty, are assessed separately: Robertson v. 
Anderson, 57-165. 

Nursery stock is not personal property, bu t 
a part of the realty, and should be included 
wi th the realty in making the assessments: 
Wilson v. Cass County, 69-147. 

However, t he ra te of taxat ion upon real ty 
and personalty being the same, held, tha t the 
valuation of such stock as personalty instead 
of realty under an aggregate valuation was an 
irregulai ity which should have been corrected 
by an application to the board of equalization, 
and did not authorize an injunction against 
the collection of such taxes : Ibid. 

Provisions as to the assessment of real es
tate are not applicable to the assessment of 
the r ight of way of a railroad company. The 
entire property of the railway company is to 
be assessed as personal property each yea r : 
Central Iowa R. Co. v. Board of Supervisors, 
67-199. 

The board of equalization has no authori ty 
to equalize assessments of real estate in the 
vears when such assessments are not au
thorized to be m a d e : Goold v. Lyon County, 
74-95. 

1 2 8 9 . C r e d i t s , a n n u i t i e s , b a n k - n o t e s , s tock. 813. Depreciated bank
notes and the stock of corporations and companies shall be assessed at their 
cash value; credits shall be listed at such sum as the person listing them be
lieves will be received or can be collected thereon, and annuities, at the value 
which the person listing believes them to be worth in money. [JR., § 721; C , 
'51, §466.] 

Although the taxation of the property of a The shares of stock of a stockholder in a 
corpoiation to the corporation, and the shares bank incorporated under tho general incorpo-
of its capital stock to its stockholders, may ration laws of the state are to be taxed to the 
amount to double taxation, yet such a pro- owner as his individual property: Henkle v. 
vision is not unconsti tut ional: Cook v. Bur- Keota, 68-334. 
hngtoa, 59-251. Under tho provisions of the Code of '51, 

The leal property of a private corporation is held, tha t a banking corporation doing busi-
to be assessed under § 1302. The shares of stock ness within the limits of the state was subject 
of such companies are, unde r this section, t ax- to the payment of municipal t axes : McGregor 
able in the hands of the owners thereof, v. McGregor Branch of State Bank, 12-79. 
Whether both shares and property may be It seems tha t under this section, construed 
taxed, and whether that would amount to in connection wi th § 1815, with reference to 
double taxation, quceie: Appeal of the Des taxat ion of savings banks, the stockholder in 
Moines Water Co., 48-324. such a bank is to pay taxes on his stock, a t 

The stockholder is taxable upon his interest least to the extent the same is not taxed to the 
in tiie corporate propei ty, including surplus, as bank : Davenport Nat. Bank v. Miitelbuseher, 
well as upon his capital stock: Equitable L. 4 McCrary, 361. 
Int. Co. v. Board of Equalization, 74-178. 

1290. Stock in bui ld ing associat ions. 16 G. A., ch. 163, § 1. The 
shares of stock of mutual loan and building associations shall be assessed at 
their cash value, but only the unredeemed shares of such stock shall be taxed 
and such unredeemed shares shall be listed to the individual owners thereof. 

1 2 9 1 . D e d u c t i n g d e b t s . 814. In making up the amount of money or cred
its Avhich any person is required to list, or have listed or assessed, he will be 
entitled to deduct from the gross amount, all debts in good faith owing by him, 
but no acknowledgment of indebtedness not founded on actual consideration, 
and no such acknowledgment made for the purpose of being so deducted, 
shall be considered a debt within the intent of this section, and so much only 
of any liability of such person as security for another shall be deducted, as 
the person making the list believes he is equitably or legally bound to pay, 
and so much only as he believes he will be compelled to pay on account of 
the inability of the principal debtor, and if there are other sureties able to 
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contribute, then so much only as he in tvhose name the list is made will be 
bound to contribute; but no person will be entitled to any deduction on ac
count of any obligation of any kind given to any insurance company for the 
premiums of insurance, nor on account of any unpaid subscription to any 
institution, society, corporation or company; and no person shall be entitled 
to any deduction on account of any indebtedness contracted for the purchase 
of United States bonds, or other non-taxable property. [R., § 
§467; 13 G. A., ch. 181.] 

722; G, '51, 

This provision for the deduction of debts is 
not in conflict with the constitutional prohi
bition against local or special laws for the as
sessment or collection of taxes : Macklot v. 
Davenport, 17-379. 

Where the tax payer having been acting as 
an agent for a non-resident for the loaning of 
money, and having been taxed as agent for 
such money, executed notes to the persons 
who had been principals, by which he became 
personally liable as borrower for the money in 
his hands for investment, and then set off, as 
against such money in his hands, the amount 
of his individual indebtedness on the obliga
tions thus executed, held, that , it not appear
ing that there was any fraud nor want of good 
faith, he was not subject to assessment for 
such property, the amount of his indebtedness 
being greater than the amount of his moneys 
and credits as thus est imated: Hutchinson v. 
Board of Equalization, 67-37. 

Whether a tax payer is entitled to have an 
acknowledgment of indebtedness entered into 
by him deducted from the amounts of moneys 
and credits which he is required to list for as
sessment depends upon whether it is founded 
upon an actual consideration. If it is founded 
upon such consideration, and evidences an 
actual indebtedness, he is entitled to have it 
deducted regardless of the motive which m a y 
have influenced him to incur the obligation: 
Hutchinson v. Board of Equalization, 67-182. 

Where property of a non-resident was under 
the control and management of an agent in 
the state, within the provision of § 1296, 
held, tha t the fact tha t he gave a note to his 
principal for the amount of such notes for the 
purpose of exempting them from taxation, 

such note not representing any real indebted
ness, would not entitle such agent to deduct 
from the amount of the notes under his control 
the amount of such fictitious indebtedness: 
Hutchinson v. Board of Equalization, 66-35. 

Stock in a corporation is not to be classed as 
credits under this section in such a sense tha t 
debts of the owner can be set off against i ts 
value for purposes of assessment: Bridgman 
v. Keokuk, 72-42. 

To the contrary it has been held t h a t the 
holder of stock in a national bank may set off 
against it indebtedness owing by h i m : Rich
ards v. Rock Rapids, 31 Fed. Rep., 505. 

A corporation being bound to pay to its 
stockholders all its capital and profits upon the 
winding up of its affairs, the amount which 
the stockholders would receive were the cor
poration wound up is an indebtedness which 
may be deducted from the amount of moneys 
and credits belonging to the corporation. 
Therefore, held, t ha t the assets of a life insur
ance company, consisting of securities, pre
mium notes, cash, etc., were subject to deduc
tion for the purpose of taxation, of the amoun t 
of liability of the corporation to its stockhold
ers and also its liability to its policy-holders as 
determined by § 1743: Equitable L. Ins. Co. v. 
Board of Equalization, 74-178. 

So held, also, in case of a fire insurance 
company: Hawkeye Ins. Co. v. Board of 
Equalization, 75-770. 

The moneys and credits of a corporation 
from which are to be deducted its liabilities 
do not include real estate and other proper ty 
for which taxation is specifically p rov ided : 
Equitable L. Ins. Co. v. Board of Equaliza
tion, 74-178. 

1 2 9 2 . W h o d e e m e d m e r c h a n t . 815. Any person owning, or having 
in his possession, or under his control, within this state, with authority to sell 
the same, any personal property purchased with a view of its being sold at a 
profit, or which has been consigned to him from any place out of this state to 
be sold within the same, shall be held to be a merchant for the purposes of 
this title; such property shall be listed for taxation, and in estimating the 
value thereof, the merchant shall take the average value of such property m 
his possession or under his control during the next year previous to the time 
of assessing, and if he has not been engaged in the business so long, then he 
shall take the average during such time as he shall have been so engaged, and 
if he be commencing, he shall take the value of the property at the time of 
assessment. [R., § 723; C , '51, § 468.] 

A person engaged in buying and packing 
pork is a merchant within the meaning of this 
section, and the fact tha t the property is held 
with a view of sailing it out of the state does 
not affect the liability of the owner to taxation 
upon such property. The fact tha t the pi op-

er ty was purchased on credit or on borrowed 
capital will not relieve the owner from taxa
tion thereon. His debts can only be deducted 
from his moneys and credits under § 1 2 9 1 : 
McCoiiu v. Roberts, 25-152. 
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1293. W h o a m a n u f a c t u r e r . 816. Any person who purchases, receives, 
or holds personal property of any description for the purpose of adding to the 
value thereof by any process of manufacturing, packing of meats, refining, 
purifying, or by the combination of different materials, with a view of making 
gain or profit by so doing, and by selling the same, shall be held to be a man
ufacturer for the purpose of this title, and he shall list for taxation the aver-
age Aralue of such property in his hands, estimated as directed in the preceding 
section; but the Aralue shall be estimated upon those materials only which 
enter into the combination or manufacture. [R., § 724; C , '51, § 469.] 

1 2 9 4 . M a n u f a c t u r i n g c o m p a n i e s . 18 G. A., ch. 57, § 1. Corporations 
organized under the laAVs of this state for pecuniary profit, and engaged in 
manufacturing as defined by section eight hundred and sixteen of the code 
[§ 1293], and which have their capital represented by shares of stock, shall, 
through their principal accounting officers, list their real estate, personal prop
erty, and moneys and credits, in the same manner as is required of individ
uals, and their machinery used in their manufacturing establishments shall, for 
the purposes of this act, be regarded as real estate. 

1 2 9 5 . S tock e x e m p t . 18 G. A., ch. 57, § 2. The owners of capital stock 
of manufacturing companies, as herein provided for, having listed their prop
erty as above directed, shall be exempt from assessment and taxation. 

1 2 9 6 . A g e n t p e r s o n a l l y l i a b l e . 817. Any person acting as the agent 
of another, and having in his possession, or under his control or management, 
any money, notes, credits, or personal property belonging to such other per
son Avith a view to investing or loaning, or in any other manner using the 
same for pecuniary profit, shall be required to list the same at the real value, 
and such agent shall be personally liable for the tax on the same; and if he 
refuse to render the list, or to swear to the same, the amount of such money, 
property, notes, or credits, may be listed and valued according to the best 
knowledge and judgment of the assessor, subject to the provisions of section 
eight hundred and twenty-four of this chapter [§ 1303]. [R., § 725.] 

[The word " a n d " is erroneously printed in the Code between " n o t e s " and "credi ts ."] 

These provisions are not unconstitutional, money thus under his management and con-
The property involved being protected by the trol by executing to his principal a note for the 
laAvs of the state to the same extent as any amount of such money not representing anv 
other property, and the rate of taxation being real indebtedness on the part ot the agent, 
the same, it cannot be said that the property Such fictitious indebtedness would not be 
may , by such provision, be appropriated to within the s tatutory provision allowing a set-
public use without compensation: Hutchin- t ing off of debts as against moneys and cred-
son v. Board of Equalization, 66-35. i t s : Ibid. 

Although for some purposes the situs oi In a particular case, held, tha t the party did 
moneys and credits is deemed to be where the not have the possession, management and con-
owner resides, yet such property may be trol of the property of another as agent in 
deemed within the state for the purpose of such sense as to make him liable for taxes 
taxat ion and may be taxable as well as other thereon: Hutchinson v. Board of Equaliza-
kinds of personal property situated within the tion, 67-182. 
state under the control and management of Section applied: Hunter v. Board of Super-
an agent : Ibid. visors, 33-376. 

A n agent cannot escape taxation on the 

NATIONAL BANKS. 

1297. S h a r e s t a x e d . 818. All shares of the banking associations or
ganized within this state, pursuant to the provisions of the acts of congress to 
provide a national currency secured by a pledge of United States stocks, and 
to provide for the circulation and redemption thereof, held by any person or 
body corporate, shall be included in the valuation of the personalproperty of 
such person or body corporate in the assessment of taxes in the township, in
corporated town, or city, where such banking association is located and not 
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elsewhere, whether the holder thereof resides there or not, but not at a g rea te r 
rate than is assessed on other moneyed capital in the hands of individuals. 

[The word "provide" in the third line is erroneously printed " procure" in the Code.] 

Previous statutory provisions as to taxation 
of shares in national banks held inoperative 
for the reason that the capital and not the 
shares of stock of state banking institutions 
were uuder the state statutes then existing 
subject to taxation, and therefore, under the 
national banking act, shares of stock in na
tional banks could not be taxed: Hubbard v. 
Board of Supervisors, 23-130; Olmstead v. 
Board of Supervisors, 24-33; Lawman v. Des 
Moines County, 29-310. 

But under subsequent state statutes, held, 
that shares in state banks became subject to 
taxation so that stock in national banks be
came taxable: Morseman v. Younkin, 27-350. 

Under the act of congress with reference to 
the taxation of national banks, the shares of 
stock and the real estate of such banks are 
alone subject to taxation. Personal property 
belonging to such associations cannot be taxed: 
National State Bank v. Young, 25-311. 

Although § 1815 provides a new method for 
the taxation of savings banks, yet the differ
ence in such methods of taxation as to savings 
banks and national banks does not constitute 
a discrimination in taxation as against na
tional banks so as to render the provisions as 
to taxation of such banks unlawful under the 
national banking act: Davenport Nat. Bank 
v. Board of Equalization, 64-140. 

1 2 9 8 . L i s t i n g ; co l lec t ing t a x . 819. The principal accounting officer 
of each of said associations, between the first and fifteenth days of January of 
each year, shall list the shares of the association, giving the assessor the name 
of each person owning shares, and the amount owned by each; and for the 
purpose of securing the collection of taxes assessed upon said shares, each 
banking association shall be liable to pay the same as the agent of each of its 
shareholders, under the provisions of section eight hundred and seventeen 
[§ 1296]; and the association shall retain so much of any dividend belonging to 
any shareholder as shall be necessary to pay any taxes levied upon his shares. 
[Same, § 2.] 

Until the supreme court of IoAva shall put a 
different construction upon § 1289, the federal 
courts hold that it does not exempt shares of 
stock in savings banks from taxation alto
gether, but that it and § 1815, in regard to sav
ings banks, construed together, mean that the 
stockholder shall pay taxes on his shares of 
stock, at least to the extent that there is no 
taxation upon the same against the bank: 
Davenport National Bank v. Mitlelbuscher, 
4 McCrary, 361. 

The fact that stock in a national bank is 
assessed to the shareholder, whilst savings 
banks are taxed upon their capital stock and 
their shares are not taxable, does not render 
the tax on the national bank stock illegal, 
it not appearing that the tax in one case is 
greater than in the other: Davenport Na
tional Bank v. Board of Equalization, 123 
U. S., 83. 

To render the assessment of shares of stock 
in national banks void, as in violation of K. 
S. of U. S., § 5219, it must be shown there is, 
in fact, a higher burden of taxation imposed 
upon the money thus invested than is assessed 
upon other moneyed capital. It is not suffi
cient to show that the method of taxation is 
different: Richards v. Rock Rapids, 31 Fed. 
Eep., 505, 

The assessment against a shareholder does 
not authorize the seizure of property of the 
bank for its liquidation: First Nat. Bank v. 
Hershire, 31-18. 

The bank is not absolutely liable for the 

taxes upon shares, but to render it liable it 
must be shown that it has, or has had, divi
dends or other money or property belonging 
to the delinquent shareholder: Hershire v. 
First Nat. Bank, 35-272. 

1 2 9 9 . F u r t h e r p r o v i s i o n s . 820. If, a t any time, congress shall amend 
the acts aforesaid, then each assessor shall assess the shares in any such na
tional bank in such manner as to conform to such amended act of congress; 
provided, that such shares shall not be assessed at a greater rate than is im
posed by law on other moneyed capital in the hands of individuals in this 
state. [Same, § 3.] 

CLASSIFICATION OF P K O P E E T T . 

1 3 0 0 . W h a t t o s h o w . 821. The board of supervisors of each county, 
shall, at their meeting in January in each year, classify the several descrip
tions of property to be assessed, for the purpose of equalizing such assessment; 
and the county auditor shall deliver to each assessor in the county, on or be
fore the fifteenth day of January in each year, a certificate of such, classifica-
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tion, together Avith a suitable plat of his township on which to check each par
cel of land assessed, and suitable books in duplicate, properly ruled and headed, 
in which to enter the following items: 

1. The name of the individual, corporation, company, society, partnership, 
or firm, to whom any property shall be taxable; 

2. His or their lands, by township, range, section, or part of section, and 
when such part is not a congressional division or subdivision, some other de
scription sufficient to identify i t ; and town lots, naming the town in which 
they are situated, and their proper description by number and block, or other
wise, according to the system of numbering in the toAvn; 

3. Personal property as follows: number of cattle, number of horses, num
ber of mules, number of sheep, number of swine OATer six months old, number 
of carriages and vehicles of every description, with a separate column for the 
Aralue of each, value of merchandise, amount of capital employed in manufact
ure, amount of money and credits, amount of taxable furniture, amount of 
stock or shares in any corporation or company, not required by law to be oth
erwise listed and taxed, amount of taxable farming utensils or mechanics' 
tools, amount of all other personal property not enumerated, and the number 
of polls; and a column for remarks. But no entry shall be made on said books 
of any animal under the age of one year, except as above provided. [R., 
§§ 732, 733: 9 G. A., ch. 173, §§ 4, 5.] 

[A column is to be provided in the assessor's book for dogs: See § 2290.] 

C l a s s i f i c a t i o n : The obvious purport of N. E. J of the N. E. £, containing three acres," 
this section is that like property should be put is not sufficient to support a tax t i t le: Roberts 
in the same class: Cassett v. Sherwood. 42-623. v. Deeds, 57-320. 

The object of this classification by the board Where it is admitted that property is sub-
is for the benefit of the assessor: Missouri ject to taxat ion and lawfully assessed, mere 
Valley & B. R. & B. Co. v. Harrison County, insufficiency in the description under which it 
74-283 is assessed to enable a stranger to identify it 

V a l u a t i o n of r e a l p r o p e r t y : I t is the will not defeat the t a x : Shaw v. Orr, 30-355. 
du ty of the assessor to value different pieces Under a preA'ious statute, held, that the fact 
of real property in accordance with his own of non-assessment might be shown to defeat 
judgment , and it is not proper for the county the tax t i t le; and if" the description of the 
board of equalization to fix the values upon property assessed did not cover the description 
different classes of real property: Burnhamv. of the property conveyed in the deed, there 
Barber, 70-87. was no assessment in t ac t : Immegart v. Gor-

Therefore it is not proper for the board to gas, 41-439. 
fix the valuation each assessor shall place upon A town lot entered upon the assessment 
the different classes of real property, such as books by description carries with it mains, 
improved, unimproved, e tc . : Ibid. pipes, etc., of water or gas works situated 

The assessor is not required to examine each thereon as appurtenances, al though such mains 
forty-acre tract, but of necessity must arrive and pipes extend beyond such lot or eA'en into 
at the value from information deriA'ed from another township: Appeal of the Des Moines 
others, having regard to the elements of value Water Co., 48-824; Capital City G. L. Co. v. 
prescribed by s ta tu te : Beeson v. Johns, 59-166. Charter Oak Ins. Co., 51-31. 

D e s c r i p t i o n o f rea l p r o p e r t y : A descrip- As to taxation of shares of stock, see § 1289 
tion of property as the ' ' N. W. part of the and notes. 

DUTY OF ASSESSOK. 

1 3 0 1 . List ing proper ty . 822. Each assessor shall enter upon the dis
charge of the duties of his office on the third Monday in January in each year, 
and shall, with the assistance of each person assessed, or who may be required 
by law to list property belonging to another, enter in the books furnished him 
for that purpose, the several items specified in the preceding section; entering 
the names of the persons assessed in alphabetical order, so far as practicable 
by allotting to each letter its requisite number of pages in each of the said 
books. He shall note opposite each piece or parcel of property by him as
sessed, in a column of his book prepared for that purpose, the number of the 
highway, independent school districts, district township, or sub-district in Avhich 
said property is situated. [R., § 733; C , '51, § 471; 9 G. A., ch. 173, § 15.J 

[As to listing of dogs, see § 2288.] 
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Assessment essential : The assessment or 
recorded valuation of property by an officer 
having power to make such assessment or 
valuation is an indispensable step in the ex
ercise of the taxing power. Such recorded 
valuation constitutes the basis of the levy, 
and without it there cannot properly be a 
levy. It is the tax payer's right to have the 
amount of his tax entered upon the record 
provided by law for the same, that he may 
know in advance the amount which can be 
collected and govern himself accordingly. It 
is not enough that the alleged tax is a propor
tionate part of the burden which the property 
may be called upon to bear: Worthington v. 
Whitman, 67-190. 

Therefore, held, that where the assessor had 
failed to assess the personal estate of a person 
deceased the treasurer could not recover the 
taxes on the property of the estate by present
ing a claim therefor to the executor for allow
ance: Ibid. 

The county cannot recover from the estate 
of decedent under a claim that his property 
was not all assessed for taxation, the amount 
claimed not being based upon any actual as
sessment or levy: Appanoose County v. Ver
milion, 70-365. 

Time and manne r : It is competent for 
the legislature to provide that one kind of 
property shall be assessed once in two years, 
and another kind assessed every year. It is 
also competent to provide that property be
longing to railway companies shall be assessed 
in a different manner than the same kind of 
property belonging to other owners, or that, 
the property of lailway companies shall be as
sessed by a special tribunal provided by stat
ute : Central Iowa R. Co. v. Board of Super
visors, 67-199. 

Ev idence : A book shown to be in fact the 
assessment book of the township is receivable 
in evidence, although it does not show the 
name of the assessor nor that he was sworn: 
Brown v. Scott, 34-575. 

In the absence of any showing to the con
trary, it will be presumed that the entry of 

The assessment is not invalid, although the 
assessor employ another to make the valua
tions of property, if they are afterwards sub
mitted to him for coirection and approval; and 
it is no objection that the mere clerical duty 
of listening was performed by another: Snell 
v. Fort Dodge, 45-565. 

Tho assessor should not assess and need not 
list real property assessed the preceding year: 
Ibid. 

The real property of a private corporation 
for pecuniary profit is taxable as other prop
erty, and the shares of stock in such corn-

taxes upon the tax list was made at the proper 
time and by lawful authority: Silcott v. 
McCarty, 62-161. 

Where it Avas sought to show that a tax 
deed w-as void because the property had not 
been assessed for the year for which it was 
sold for taxes, held, that evidence that no as
sessment books for the year were found in the 
proper office twenty years afterward was not 
sufficient to overcome the presumption in 
favor of the regularity of the tax deed con
firmed by the fact that the land appeared on 
the tax lists for that year: Slocum v. Slocum, 
70-259. 

B y w r o n g assessor: Where an assessor, 
elected for an incorporated town, assessed land 
not situated within the town limits, held, that 
the assessment so far as it included land out
side of the town was illegal, even though the 
officer was an assessor de facto, and that a sale 
for taxes based upon such assessment was 
void : Bailey v. Fisher, 38-229. 

I r r e g u l a r i t y : The tax payer will not be 
granted relief on account of irregularity in the 
assessment, Avhere it does not appear that the 
assessment was excessive or unjust: Litchfield 
v. Hamilton County, 40-66. 

The question as to what is a mere irregular
ity in exercising the taxing power is of such 
character that each case must be determined 
upon its own peculiar facts and circumstances: 
Capital City Gas Light Co. v. Charter Oak 
Ins. Co., 51-31. 

Where personal property was owned jointly 
by several persons, the respective interest of 
each not being readily ascertainable, and was 
assessed to one of such owners alone, held, 
that no part of such assessment was illegal: 
Meyer v. Dubuque County, 49-193. 

Cura t ive ac t : Held, that a statute author
izing an assessment to be made in 1858 for the 
taxes of 1857 rendered valid an assessment 
made in that manner: Peirce v. Weare, 41-
378. 

The clerical duty of listing may be per
formed by a person employed by the assessor. 
See note to next section. 

panies are also taxable under § 1289; whether 
both may be taxed at once, and Avhether that 
Avould be double taxation, quaere: Appeal of 
the Des Moines Water Co., 48-324. 

As to the taxation of property of companies 
owning water-works, see same case under 
§641. 

The rule as to the place of taxing movable 
property is hard to fix, but it is not a correct 
rule that such property is to be taxed in the 
township where it is on the 1st of" January; 
§ 1288 applies only as to ownership: Rhyno v. 
Madison County, 43-632. 

1302. Assessment; refusing to assist. 823. The assessor shall list 
every person in his township, and assess all the property, personal and real, 
therein, except such as is heretofore specifically exempted; and any person 
who shall refuse to assist in making out a list of his property, or of any 
property Avhich he is by laAv required to assist in listing, or Avho shall refuse 
to make the oath required by the next section, shall forfeit the sum of one 
hundred dollars, to be recovered in the name of the county for the use of com
mon schools therein; and the assessor shall assess such person according to 
the best information he can get. [R., § 731.] 
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If a person is requested to make oath as who was a resident of the county at the t ime 
provided, and refuses, he is liable for the for- of his death, in the hands of his executor, 
feiture. I t is not necessary that the oath be should be assessed in the township of the resi-
actually administered to him, and he cannot dence of such executor: Cameron v. Burling-
escape liability by showing irregularities in ton, 56-320. 
the qualification of the assessor, if the officer All property, personal and real, is subject to 
was such de facto. The fact that the assessor be listed for purposes of taxation except such 
was such officer and was acting in that capac- as is exempted from taxation by s t a tu te : 
i ty may be established by his own test imony: Equitable L. Ins. Co. v. Board of Equaliza-
Washington County v. Miller, 14-584. tion, 74-178. 

The property which a party is required by Under particular facts, held, that the person 
law to assist in listing as distinguished from assessed Avas a resident of the county in which 
his own includes personal property which he the assessment was made : King v. Parker, 
holds in a fiduciary capacity as executor or 73-757. 
trustee, and, therefore, property of decedent 

1303. Oath. 824. The assessor shall administer an oath, or affirmation, to 
each person assessed, to the effect that he has given in a full, true, and correct 
inventory of all the taxable property oAvned by him, and all property which 
he is required by IUAV to list, to the best of his knoAvledge and belief; and in 
case any one refuses to make such oath, or affirmation, the assessor shall note 
the fact in the column of remarks opposite such person's name, and should it 
afterwards appear that such person so refusing has not given a full list of his 
property, or that which he was by laAv required to list, any property so omitted 
shall be entered on the book at double its ordinary assessable value, and taxed 
accordingly. [R., § 735; 0., '51, §§ 174-5.] 

I t is not required that the property owner affidavit did not render himself liable for the 
subscribe to the oath. The statute being penal penalty provided: Marion County v. Kruide-
should be strictly construed. And held, that nier, 72-95. 
a party who simply refused to sign a printed 

1304. State v a l u a t i o n . 18 G. A*, ch. 109, § 2. The assessor shall, before 
administering the oath or affirmation, as is provided in section eight hundred 
and twenty-four of the code [§ 1303], to the person assessed, inform him of the 
\Taluation put upon his property, and notify him if he feels aggrieved to ap
pear before the board of' equalization, and show why the assessment should be 
changed. 

An assessor has no authori ty to require an ing to make such oath or affirmation it must 
oath or affirmation, or administer the same, appear that the assessor gave such information 
unt i l he has given information of the valuation and notice and had authori ty to administer the 
placed upon the tax payer's property, and ad- oa th : Marion County v. Galvin, 73-18. 
vised him, if he feels aggrieved, to appear be- I t seems that this section is unconstitutional 
fore the board of equalization and show for the reason that the subject-matter thereof 
wherein the assessment should be changed, is not embraced in the title of the act in which 
In an action to recover the penalty for refus- it is found: Henkle v. Keota, 68-334. 

1305. R e t u r n of books . 825. Each assessor shall, on or before the first 
Monday in April of each year, deliver to the clerk of his township, one of the 
assessment books, to be used by the trustees for the equalization of assess
ments, and for the levy of taxes for township and highway purposes. Said 
book shall have the several columns of numbers and values correctly footed 
up and amount of personal property assessed to each person carried forward 
into a column under the head of '' total personal property;" the other book he 
shall return to the office of the county auditor on or before the third Monday 
in May of each year, which book shall be a correct copy of the first, after the 
same has been corrected by the township board of equalization. [R., § 736; 
G, '51, § 478; 11 G. A., ch. 61, § 10.] 

Where property is duly assessed to the t ime the assessment is closed should be passed 
owner, the omission of the name of the owner in without assessment for tha t year : Sully v. 
transcribing the t ax upon the tax list will not Poorbaugh, 45-453; Des Moines Nav. & R. Co. 
invalidate the assessment: Parker v. Cochran, v. Polk Comity, 10-1; Tollman v. Treasurer, 
64-757. 12-531. 

Real estate not liable to assessment at the 
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1 3 0 6 . O w n e r u n k n o w n . 826. When the name of the owner of any real 
estate is unknown, it shall be lawful to assess such real estate without connect
ing therewith any name, but inscribing at the head of the page the words, 
"owners unknown" and such property, whether lands or toAvn lots, shall be 
listed, as near as practicable, in the order of the numbers thereof; and no one 
description shall comprise more than one town lot, or more than the sixteenth 
part of a section or other smallest subdivision of the land according to the 
government surveys, except in cases Avhere the boundaries are so irregular that 
it cannot be described in the usual manner in accordance with such surveys. 
[JR., § 737.] 

I t is doubtful whether the assessor is required real owner, the former assessment is invalid 
to look to the records for the purpose of and a sale thereunder void: Nichols v. Mc-
ascertaining the state of the title in order to Glatliery, 43-189. 
assess real property in the name of the owner Land of a known owner need not be assessed 
thereof. The fact that he assesses a t ract de- in forties, but may be assessed in a b o d y : Cor-
scribed as the smallest governmental subdivis- bin v. DeWolf, 25-124; Bulkley v. Callanan, 
ion to unknown owners, when in fact the rec- 32-461. 
ord shows tha t it is owned in two parcels by I t would be presumed from the fact t h a t the 
different owners, will not render the sale in name of the owner is not shown by the assess-
pursuance thereof void: Corning Town Co. v. ment tha t the intention of the assessor was to 
Davis, 44-622. assess the property to an u n k n o w n owner : 

Where the same tract is assessed to " un- Burdick v. Connell, 69-458; Griffin v. Tuttle, 
known owner " and also in the name of the 74-219. 

1 3 0 7 . P e n a l t y . 827. If any assessor shall fail or neglect to perform any 
of the duties required of him by this chapter, at the time and in the manner 
specified, he shall be liable to a fine of not less than twenty nor more than 
five hundred dollars, to be recovered in an action brought in the district court, 
in the name of the county, and the judgment shall be against him and his 
bondsmen. [R., § 738.] 

1 3 0 8 . P u b l i c a t i o n of r e v e n u e l a w s . 828. The auditor of state is 
hereby authorized and required to cause to be published, in pamphlet form, 
the revenue laws of this state, for the benefit of township assessors; and shall 
cause the same to be distributed to the county auditors, who shall distribute 
the same to the township assessors of their respective counties. [11 G. A., ch. 
61, § 11.] 

TOWNSHIP BOAED Off EQUALIZATION. 

1 3 0 9 . P o w e r s . 829. The township trustees shall constitute a board of 
equalization for their respective townships, and have power to equalize the 
assessments of all tax payers within the same, except in such cities and incor
porated towns as elect a township assessor, in which case the city council shall 
be the board of equalization, and shall perform such duties in substantially the 
same manner as is required of a township board of equalization, by increasing 
or diminishing the valuation of any piece of property, or the entire assessment 
of any tax payer, as they may deem just and necessary for an equitable distri
bution of the burden of taxation upon all the property of the township; pro
vided, that such boards shall keep a record of their proceedings. [13 G. A., 
ch. 89, § 1.] 

The township board possesses the power to The provisions of this section as to cities do 
equalize the assessments of persons to the not apply to cities acting under special charter 
same extent as it was possessed by the board (arguendo): State v. Finger, 46-25. 
of supervisors under Revision, §739 : Keck v. Under statutes relating to cities acting under 
Board of Supervisors, 37-547. special charter, lield, t ha t the city council was 

The board is authorized to add to the assess- authorized to act as a board of equalization as 
ment of the t a x payer's moneys and credits in cities under the general incorporation l a w : 
and increase his assessment as based thereon: Kinsey v. Sweeney, 63-254. 
King v. Parker, 73-757. The irregular exercise of the poAvers here 

The board has no authori ty to equalize assess- conferred upon the city council will not de
ments of real property in even-nurnbei'ed prive a par ty of the r ight of appeal under 
years: Goold v. Lyon County, 74-95. § 1312: Ingersoll v. Des Moines, 46-553. 

Under Revision, § 739, which gave the board 
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of supervisors authori ty to equalize the as
sessments of individuals, held, that they might 
raise or lower the assessments of particular 
persons when they believed that the assess
men t was too low or too high; and that, while 
they might properly receive evidence before 
doing so, they Avere not required to receive 
evidence in all cases, and that their discretion 
in such matter could not be controlled by pro
ceedings under writ of certiorari, but only 
upon appeal, if at al l : Smith v. Board of Su
pervisors, 30-531. 

A tax payer is bound to know that his prop
er ty has been assessed, and if he feels ag
grieved thereby to appear before the board of 
equalization. In case of an over-assessment 
the tax payer cannot first apply for its cor
rection to the board of supervisors: Missouri 
Valley & B. R. & B. Co. v. Harrison County, 
74-283. 

\V here the tax payer at tacks the action of 
the board of equalization in raising his assess

ment on the ground that it has not jurisdic
tion, it is for him to prove the fact upon which 
the alleged want ol jurisdiction rests, for in
stance, that there was not a quorum present, 
or that the majority did not concur, or that 
there was no proper evidence to act upon: 
King v. Parker, 73-757. 

The fact tha t a particular class of property 
is assessed to owners thereof at less than is 
proper will not authorize the board to increase 
the assessment on such property in the case of 
one particular t ax payer. Such a change 
would increase ra ther than diminish the irreg-
ulari tv of assessment: Ingersoll v. Des Moines, 
36-553. 

The provision as to the record of the ac
tion of the board is directory, and the fact 
that the record does not show any action on 
the part of the board will not prevent an ap
peal where there has been a controversy de
termined before t h e m : Hutchinson v. Board 
of Equalization, 66-35. 

1 3 1 0 . T i m e of m e e t i n g ; d u t i e s . 830. Said board shall meet for that pur
pose at the office of the township or city clerk on the first Monday in April of 
each year, aud continue from day to day until completed; and at such meeting 
they may also add to the assessment as returned by the assessor, any taxable 
property in the towmship, city, or incorporated town, not included therein, 
placing the same to the name of the owner, if knoAvn, and assessing the ATalue 
thereof. [Same, § 2.] 

Where , under previous statutes, the board of 
supervisors were given similar powers to be 
exercised at their " J u n e meeting," held, tha t 
the provision specifying the meeting was di

rectory only, and tha t the exercise of the 
power at a subsequent meeting was not void: 
Easton v. Savery, 44-654, 658; Hill v. Wolfe, 
28-577. 

1311. Raising assessments. 18 G. A., ch. 109, § 3. At the first meeting 
of the board of equalization of any township, town or city, they shall decide 
what assessment should in their opinion be raised and make an alphabetical 
list of names of the individuals whose assessment it is proposed to raise, and 
post a copy of the same in a conspicuous place in the office or place of meet
ing of said board, and also in each postoffice located in said township, town or 
city, and the board shall, if, in their opinion, some assessments should be 
raised, hold an adjourned meeting, with at least one tveek intervening after 
posting said notices, before final action thereon, which notices shall state the 
time and place of holding such adjourned meeting. 

Where the property owner appears before 
the board and is heard on the matter in con • 
troversy, he cannot afterward object to want 
of the notice here provided for. I t was in
tended by this provision to give the tax payer 
an opportunity to be heard before the assess
men t made by the assessor could be lawfully 
increased by tUe addition of supposed omitted 
property, or by an increase of the assessment, 
and such notice must be given before the 
board can act. A notice that the board has 

1312. Correcting assessment; appeals. 831; 18 G. A., ch. 109, § 1. Any 
person who may feel aggrieATed at anything in the assessment of his property, 
may appear before said board of equalization in person, or by agent, at the 
time and place mentioned in the preceding section, and haATe the same cor
rected in such manner as to said board may seem just and equitable, and the 
assessors shall meet with said board and correct the assessment books as they 
may direct. Appeals may be taken from all boards of equalization to the cir
cuit [district] court of the county Avhere the assessment is made, Avithin sixty 

increased the assessment is not sufficient: 
Henkle v. Keota, 68-334. 

The statute in which this section is found is 
not unconstitutional as embracing a subject-
mat ter not in the title, at least so far as th s 
section is concerned: Ibid. 

If the tax payer is present a t the t ime of the 
action of the board, and is heard as to matters 
in controversy, he cannot afterwards object to 
wan t of not ice: Hutchinson v. Board of 
Equalization, 66-35. 
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days after the adjournment of such board of eciualization, but not afterward. 
[R., § 740; 12 G. A., ch. 92, § 4; 13 G. A., ch. 89, § 3.] 

Other remedies, when allowable: 
Where the assessment is erroneous merely as 
being excessive, the only remedy is an appli
cation to the board of equalization, and if 
necessary an appeal therefrom. The fact t h a t 
the party has no knowledge of the assessment 
until too late to make such application makes 
no difference: Nugent v. Bates, 51-77. 

A mere error of the assessor in assessing, as 
personalty, property which should properly be 
included with the realty is such an error as 
must be corrected, if a t all, by application to 
the board of equalization: Wilson v. Cass 
County, 69-147. 

Failure to appear before the board of equal
ization to have an over-assessment corrected 
will not defeat the action of a party against 
an assessor for maliciously making such over-
assessment, when the fact of the over-assess
ment was not known: Parkinson v. Parker, 
48-667. 

Where ' land was sold for taxes, a par t of 
which was the personal tax of one not the 
owner of the land, and which was not a lien 
upon the land, held, tha t the owner might, 
after redeeming from the sale, sue for the re
covery from the county of the part erroneously 
included in the sale, and it was not necessary 
tha t he should have gone before the board of 
equalization: Broumlee v. Marion County, 
53-487. 

In case of erroneous assessment, as, for in
stance, where property properly assessable to 
a firm in one county is also assessed to one of 
the partners in another county, the only rem
edy is by a proceeding before the board of 
equalization. An action to recover back taxes 
erroneously assessed cannot be maintained in 
such case: Harris v. Fremont County, 63-639. 

R e p l e v i n : The right to levy taxes may be 
questioned by an action of replevin to recover 
back property claimed to be illegally seized 
for such taxes: Buell v. Ball, 20-282. 

But in such an action the property owner 
cannot contest the tax by showing tha t the 
ordinance under which the tax was levied was 
procured by fraud : Ibid. 

In an action of replevin against a county 
treasurer for property seized under a t ax war
rant , plaintiff, though erroneously assessed, 
cannot inquire into the regularity of a t a x 
levied by a board having authori ty and jur is
dict ion: Bilbo v. Henderson, 21-56. 

The tax payer must apply for relief from 
erroneous taxation to the board of equaliza
tion, and without doing so cannot, in an action 
of replevin, recover for property seized for 
such taxes : Buell v. Schaale, 39-293. 

I n j u n c t i o n : The proper remedy for an er
roneous and excessive assessment is by appli
cation to the board of equalization and not by 
injunction. But in case the law authorizing 
the t ax is unconstitutional or the levy is with
out authority or jurisdiction, other remedies 
may be pursued: Mucklot v. Davenport, 17-
379. 

Injunction is not the proper remedy for de
termining the distribution of taxation among 
the several townships. The board of super
visors being a board of equalization for tha t 
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purpose their action can only be reviewed by 
certiorari or upon appea l : District T'p v. 
Brown, 47-25. 

A court of equity will not interfere by in
junct ion to release the tax payer from, a t a x 
erroneously or irregularly levied, bu t m a y do 
so when the t a x is wholly void, as, for in
stance, when it is levied upon exempt prop
erty or under an unconst i tut ional l a w : Powers 
v. Bowman, 53-359; Smith v. Osburn, 53-474. 

Bu t an assessment against personal property 
not taxable in the county, being wi thout au
thori ty of law, is void, and equity will enter
tain jurisdiction to enjoin its collection. The 
jurisdiction of the board of equalization in 
such cases is not exclusive: Barber v. Farr, 
54-57. 

The collection of taxes which are illegal m a y 
be enjoined by action in equ i ty : Wangler v. 
Black Hawk County, 56-384. 

Equity will not interpose to prevent the col
lection of a t a x on account of mere irregular
ities. If the t ax is unauthorized by law, or is 
imposed upon exempt property, or is i r audu-
lently assessed, equity will rel ieve: Conway v. 
Younkin. 28-295. 

For mere irregularities in the apport ionment 
of the taxes of a municipal corporation, the 
collection of its revenues cannot be enjoined 
by a t a x payer : Morrison v. Hershire, 32-271. 

A court of equity will not interfere to pre
vent the collection of taxes authorized by law, 
and to which the property is lawfully liable 
on account of errors or irregularities in the as
sessment : Cedar Rapids & M. R. R. Co. v. Car
roll County, 41-153. 

In such cases, if it does not appear tha t there 
is a want of power to levy the t ax or tha t the 
property is not just ly liable thereto or tha t the 
t a x is excessive, equity will not grant relief: 
Litchfield v. Hamilton County, 40-66. 

If a tax is illegal and not merely irregular, 
its enforcement may be restrained by injunc
tion. So held where the county board of 
equalization had exceeded its powers in rais
ing an individual assessment: Rood v. Board 
of Supervisors, 39-444. 

Injunction may properly be granted to re
strain the enforcement of an illegal tax . A n 
action of replevin to regain possession of prop
er ty distrained for the payment of the t ax is 
not a full and complete remedy at law, such 
as will deprive the t ax payer of his equitable 
remedy : Spencer v. Wheaton, 14-38. 

A court of equity will not relieve a t a x 
payer from the payment of proper and jus t 
taxes against his property on account of irreg
ularities m the manner of placing the t a x 
upon the tax-book: Iowa R. Land Co. v. 
Soper, 39-112. 

I t is not necessary in seeking relief from a n 
unauthorized assessment to apply to the board 
of equalization in the first instance. The case 
is different from tha t ot erroneous or excessive 
assessment. A proceeding to enjoin may be 
resorted to in such cases, and in such proceed
ing the county treasurer is a proper par ty de
fendant : Hubbard v. Board of Supervisors, 
23-130. 

In an action by t a x payers against the county 
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officers to restrain the levying of a t ax to pay 
railroad bonds the bondholders must be made 
parties to the suit in order to bind them, 
though they may not be absolutely necessary 
par t ies : Ex parte Holman, 28-88. 

Residents and tax payers have such direct 
legal interest in the question of the validity of 
taxes that they are authorized to join in an 
action to declare them void: Wilkinson v. 
Van Orman, 70-230. 

M a n d a m u s : A par ty may by mandamus 
compel the board to act, but their discretion 
cannot be controlled by such action: Meyer v. 
Dubuque. 4C-192. 

C e r t i o r a r i : Where the board orders a re
duction ol the taxation of an individual, but 
the assessor fails to make the correction in ac
cordance with such order, and his books are 
turned over to the auditor, the tax payer may 
maintain an action of certiorari to have the 
error corrected: Keck v. Board of Supervisors, 
37-547. 

Where a county board of equalization acts 
in a case not within its jurisdiction certiorari 
is the proper remedy: Royce v. Jenney, 50-676. 

But where the board has jurisdiction the 
exercise of its discretion cannot be reviewed 
in thio manner : Smith v. Board of Supervis
ors, 80-531. 

If the board has jurisdiction its action can
not be reviewed by certiorari, no matter w h a t 
the motive is under which an assessment is 
changed: Polk County v. Des Moines, 70-351. 

A tax payer is a proper par ty to maintain 
an action to question the validity of the pro
ceedings of the city council acting as a board 
of equalization in reducing the taxes upon in
dividual property : Collins v. Davis, 57-256. 

A p p e a l : Where the board of equalization 
on its own motion raises the assessed value 
of a tax payer's property, no appearance be
fore the board to have such action corrected is 
necessary to entitle the tax payer to appeal : 
Ingersoll v. Des Moines, 46-553. 

This section does not prescribe the formali
ties to be pursued, and when proper notice of 
appeal is served the court to which the appeal 
is taken acquires jurisdiction and may prop
erly overrule any motions to dismiss the ap
peal for i rregulari ty: Bremer County Bank v. 
Bremer County, 42-394. 

No bond is required upon the taking of such 
appeal: Ingersoll v. Des Moines, 46-553. 

The amendment limiting the right of appeal 
to the time specified took away such r ight in 
cases in which that t ime had elapsed without 
any appeal being taken prior to the taking ef
fect of the amendment : Slocum v. Fayette 
County, 61-169. 

Upon such an appeal evidence may be intro
duced by the parties in addition to the mat ter 
shown by the record, and the court becomes 
an assessing tribunal clothed with authority 
to determine anew the sum in which the tax 
payer is to be assessed: Grimes v. Burlington, 
74-123. 

Upon appeal by a person seeking to hav e his 
assessment reduced the court has no authori ty 
to increase the assessment: Appeal of Des 
Moines Water Co., 48-324; German Am. Sav
ings Bank v. Burlington, 54-609. 

In such an appeal the property owner has 
no r ight to a ju ry trial. The duty of the 
court is to do what it is claimed the board 
failed to do, tha t is, make a just and equitable 
assessment. On appeal to the supreme court 
that court has the same duty and must weigh 
the evidence as an original question, as is done 
in equity eases, and determine therefrom 
what is the jus t and equitable value of t he 
property for the purpose of taxat ion: Davis 
v. Clinton, 55-549: Dunlieth, etc., Bridge Co. 
v. Dubuque County, 55-558. 

A tax payer whose real property is assessed 
at more than its t rue cash value may still have 
redress, on appeal from the board of equaliza
tion, if his property is taxed as high as other 
property of greater value. Anil in a particu
lar case, held, tha t under such circumstances 
the supreme court would, on appeal, reduce 
the valuation of plaintiff's real estate in order 
that it might correspond to other property: 
Burham v. Barber, 70-87. 

Appearance cures any defect in the service 
of the notice of appeal: Richards v. Rock 
Rapids, 72-77. 

The city council, while acting as a board of 
equalization, represents the city and may, if 
an appeal is taken from its action, support it 
in the appellate court, and the city solicitor 
may properly appear for the council in such 
ma t t e r : Kirinie v. Waverly, 42-437. 

COUNTY BOAED OF EQUALIZATION. 

1 3 1 3 . P o w e r s . 832. The board of supervisors shall constitute a county 
board of equalization, and shall equalize the assessments of the several town
ships, cities and incorporated towns of their county, at their regular meeting 
in June of each year, substantially as the state board equalize assessments 
among the several"counties of the state. [R., § 739; Ex. S., 8 G. A., ch. 24, 
§3 . ] 

The board may equalize by adding to, or 
deducting from, the valuation of different 
classes of property in the different townships, 
as well as by increasing or diminishing the 
aggregate valuation of all the property 
there in : Harney v. Board of Supervisors, 
44-203. 

After personal property has been classified 
by the board of supervisors, and assessments 
have been made and returned thereon, the 
board, as a board of equalization, may, if they 

believe that any class in one town or town
ship is valued too high or too low, add or de
duct the proper per centum for the purposes 
of equalization : Ibid. • 

Whi le the township trustees have power to 
equalize assessments of tax payers wi th in 
their township, yet the board of supervisor» 
may overrule their action for the purpose of 
securing uniform taxation throughout the 
county upon the different classes of property. 
(See § 1300): Cassett v. Sherman, 42-623. 
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Therefore, held, tha t where bank stock was supervisors for relief against an over-assess-
assessed at sixty per cent, of its par value in m e n t : Missouri Valley & B. R. & B. Co, v. 
all townships except one, the county board of Hat rison County, 74-283. 
equalization might raise the assessment of The board of supervisors have no jurisdio-
bank stock of holders thereof in tha t town- tion to determine the r ight of a municipal 
ship to the same per cent . : Ibid. corporation to assess taxes, and they cannot 

The action of the county board of equaliza- remit taxes on the ground of absence of such 
tion can only be reviewed upon appeal or by r i gh t : District T'p v. Moore, 39-605. 
certiorari, not by injunction: Macklot v. Dav- Where two townships, being included 
enport, 17-379; District T'p v. Brown, 47-25. within the corporate limits of a city, consti-

The board has no power to raise or lower the tu te but one assessorial district, the board has 
assessment of an individual tax payer : Royce no authori ty to increase the assessment of one 
v. Jenney, 50-676; and a tax based thereon is of such townships. I t m a y only equalize as 
void: Rood v. Board of Supervisors, 39-444. between different assessorial distr icts: Gelchell 

A tax payer cannot apply to the board of v. Board of Supervisors, 51-107. 

1 3 1 4 . A b s t r a c t . 833. Each county auditor shall, on or before the third 
Monday in June in each year, make out and transmit to the auditor of state, 
an abstract of the real and personal property in his county, in which he shall 
set forth: 

1. The number of acres of land in his county, and the aggregate value of 
the same, exclusive of toAvn lots, returned by the assessors as corrected by the 
county board of equalization; 

2. The aggregate value of real property in each town in the county, re
turned by the assessor as corrected by the county board of equalization; 

3. The aggregate Aralue of personal property in his county; 
4. An abstract of the aggregate value and number of cattle, the aggregate 

value and number of horses, the aggregate value and number of mules, the 
aggregate value and number of sheep, the aggregate Aralue and number of 
swine over six months old, as the same are returned by the assessors of his 
county. [R., § 741; 9 G. A., ch. 173, § 6.] 

STATE BOAED OF EQUALIZATION. 

1 3 1 5 . O r g a n i z a t i o n ; d u t i e s . 834. The executive council shall constitute 
the state board of equalization, and shall meet at the seat of government on 
the second Monday of July in each year in which real property is assessed. 
The auditor of state shall be clerk of the board by virtue of his office, and 
shall lay before it the abstracts transmitted to him by the county auditors, as 
required by the preceding section, and then the board shall proceed to equal
ize the Actuation of real property among the several counties and towns in 
the following manner: 

1. They shall add to the aggregate valuation of real property of each county, 
which they shall believe to be valued below its proper valuation, such per
centage in each case as will raise the same to its proper Araluation; 

2. The.y shall deduct from the aggregate valuation of real property of each 
county, which they shall believe to be valued above its proper valuation, such 
percentage in each case as will reduce the same to its proper valuation. [R., 
§742; G , ' 5 1 , g§ 481-2.] 

The state board has no power to equalize personal proper ty: Harney v. Board of Supervis
ors, 44-203. 

1 3 1 6 . R a t e of S ta te t a x . 835. The state board shall also determine each 
year, at the same time, the rate of state tax to be levied and collected, not ex
ceeding two mills on the dollar. [R., § 743; Ex. S., 8 G. A., ch. 24, § l.J 

1 3 1 7 . R e c o r d ; c h a n g e of v a l u a t i o n . 836. Said boani shall keep a 
full record of their proceedings, and they shall finish their equalization on or 
before the first Monday of August, immediately after which the auditor of 
state shall transmit to each county auditor, a statement of the percentage to 
be added to, or deducted from the valuation ol real property iu his county, 
and a statement oi the rate of state tax fixed as aforesaid. The county audi-
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tor shall add to or deduct from the valuation of each parcel of real property 
in his county the required percentage; rejecting all fractions of fifty cents or 
less in the result, and counting all over fiftv cents as one dollar. [R., § 743; 
0., '51, § J 83.] 

AUDITOKS SHALL TRANSMIT ASSESSMENTS. 

1 3 1 8 . T a x l is t . 837. After the equalization in June, hereinbefore pro
vided, and before the first Monday m November, the county auditor shail 
transcribe the assessments of the several townships into a suitable book to be 
provided at the expense of the county, properly ruled and headed with dis
tinct columns, in which shall be entered the names of tax payers, descriptions 
of lands, number of acres ami value, number of town lots and value, value of 
personal property, and each description ol tax, with a column for polls and 
ono for payment's. [R., § 745; C , ;51, § 486.] 

Where the collection of a i o a d t a x w a s cu- board of supervisors: Milwaukee & St. P. R. 
thorized, but owing to a change in the method Co. v. Kossuth County, 41-57, 66. 
oi assessment of railway corporations no one The auditor may correct errors found in the 
was authorized to put the tax for a certain assessments upon transcribing them, and in-
year upon the tax list, held (under Rev., £ 7451, sert the name of an owner in the tax book: 
that such duty devolved upon the clerk of the Adams v. Snow, 65-435. 

1 3 1 9 . C o n s o l i d a t e d t a x . 838. All taxes which are uniform throughout 
any civil toAvnship or independent school district, shall be formed into a single 
tax, entered upon the tax list, in a single column, and denominated a consoli
dated fax; and each tax receipt shall show the percentage levied for each sep
arate fund. [13 G. A., ch. 138, § 1.] 

LEVT. 

1 3 2 0 . M a d e a n d r e c o r d e d . 839. At the regular meeting in September 
in each year, the board of supervisors shall levy the requisite tax for the cur
rent year in accordance with law, and shall record the same in the proper 
book, and the county auditor shall, as soon as practicable, complete the tax list 
by carrying out in a column by itself the consolidated tax, highway tax, polls, 
irregular tax. if any be levied, and total tax, and after adding up each column 
of said taxes, he shall, in his abstract at the end of each township, incorporated 
tOAvn, or city list, apportion the consolidated tax among the respective funds 
to which it belongs, according to the number of mills levied for each of said 
funds, showing a summary of the total amount of each distinct tax. [R., § 746; 
C , '51, § 485; 13 G. A., ch. 138, § 2.] 

[As to levy of dog tax, see § 2289. As to levy of road tax, see § 1464, 1467.] 

W h e n t o b e m a d e : The statutory pro vis- R e c o r d : The record of a levy need not be 
ions as to the t ime lor making the levy are only signed individually by the persons authorized 
directory, and a levy at a meeting preceding to make the levy. An entry of the action 
that at which the levy should be made will upon the proper record is sufficient: Martin v. 
not be void, no prejudice having resulted to Cole, 38-141. 
the par ty complaining: Easton v. Savery, 44- I t is not competent to prove the fact of levy 
654. by parol evidence where none appears of 

So where a school-house tax was not levied record: Moore o. Cooke, 40-290. 
by the board of supervisors at the m e e u r g at Absence of all record of a levy will not con-
which it should have beei i levad, held, tha t it clusiveiy show tha t none was made, but ab-
might be levied afterward with the annual sence o! the record is a circumstance tending 
levy of the next year : Perrin v. Benson, 49- to show that none was made, and may be suf-
325. ficient to overcome the prima facie evidence 

Upon a final adjournment of a meeting of in favor of the levy which is afforded by a 
the board of supervisors, the members have t ax deed: Hintrager v. Kiene, 62-605. 
no power to assemble or to transact a,iy busi- A previous s tatute directing that the levy 
nesa required to be transacted in session until should bo recorded in the proper book, held 
tue next regular meetmg. unless they be con- directory, and tha t a record kept upon loose 
venod m special session in the n^aii tuiie, in sheets of paper containing the essential facts 
the manner prescribed by statute, a r d any of a levy and preserved m the proper office 
action taken by them by way of making a constituted a sufficient levy to support the 
levy without being so convened will be void: t a x : Pi out y v. Tollman, 65-354. 
Scott v. Union County, 63-383. The record of the action of the board in a 
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S u f f i c i e n c y of: A motion in a city council 
" t o levy a t ax , " which is adopted, consti tutes 
a present levy: Snell v. Fort Dodge, 45-564. 

Where there is a sufficient levy of taxes, 
mere irregularities will not affect their valid
i ty : Sioux City & St. P. R. Co. v. Osceola 
County, 45-168. 

E f f ec t : After the levy of taxes by a county 
to which another county is at tached for rev
enue, and the placing of the t ax lists in t he 
treaouier'o bauds, the county thus a t tached 
cannot by subsequent separation acquire a n y 
rights in such t axes : Hilliard v. Griffin, 1%-
331. 

As to levy of taxes in aid of railroads, see 
§ 2083. 

particular case showing a recommendation of 
the committee lor the voting of a tax, and 
the adoption of such report, held sufficient to 
show a valid levy; West v. Whitaker, 37-598. 

Where the records of a board of officers au
thorized to make a levy showed that they met 
on a certain date, forming a board to levy 
taxes for the year 1859, and "decided as fol
lows," the number of mills of t ax for special 
purposes being mentioned, held, tha t such 
icGuAl sufficiently show t J the making of a 
levy for that year: Tollman v. Cooke, 43-330. 

A c t u a l l e v y r e q u i r e d : Where a t ax is au
thorized by special vote it must be actually 
levied, the act of the electors in authorizing 
the levy not being alone sufficient: Iowa R. 
Land Co. v. Woodbury County, 39-172. 

1321. F o r b o n d e d i n d e b t e d n e s s . 840. I t shall not be lawful for the 
board of supervisors of any county, to levy taxes in any one year for the 
payment of bonded indebtedness, except as provided in section two hundred 
and ninety-one, chapter one, title four of this code [§ 379], including judg
ments founded on such indebtedness, of more than three mills on the dollar 
upon the last corrected A'aluation. Rut this shall not be construed to reduce 
the rate of taxation beloAV the rate fixed for one year, in any county in which 
a specific rate was fixed by the vote of such county authorizing the issue of 
such bonds. [10 G. A., ch. 124, § 1.] 

The limit here imposed does not apply to a j u d g m e n t : Sioux City & St. P. R. Co, v. 
levy to pay bonds issued in satisfaction of a Osceola. County, 52-26. 

1322. Errors corrected . 841. The county auditor may correct any 
clerical or other error in the assessment or tax book, and when such cor
rection, affecting the amount of tax, is made after the books shall have passed 
into the hands of the treasurer, he shall charge the treasurer Avith all sums 
added to the several taxes, and credit him with all the deductions therefrom 
and report the same to the supervisors. [R., § 747.] 

Where a correction of the rate of taxat ion 
was authorized, but, owing to a change in the 
method of assessment oi rai lway corpora
tions, no one was authorized to put the t ax 
for a certain year upon the tax list, held, tha t 
such duty devolved upon the clerk of tho 
board of supervisors (now the auditor): Mil
waukee & St. P. R. Co. v. Kossuth County, 
41-57. 

The auditor is authorized to correct errors 
found in the assessment upon transcribing 
them, and the name of the owner may be in
serted by him in the t ax book: Adams v. 
Snow, 65-435. 

Where the assessor omitted to insert in his 
list the name of one of two joint owners of 
property, held, tha t the assessment book might 
properly be corrected in that respect: Con
way v. Younkin, 28-295. 

To authorize a correction in the assessment 
or tax book as to the valuation of property 
there m'is t be an error or mistake shown. An 
averment tha t the valuation was not fair or 
reasonable is not sufficient to justify a change : 
Jones v. Tiffin, 24-190. 

Where it appeared tha t the assessment roll 
had been corrected by some one, and tha t as 
so corrected it had remained on file as a record 
in the auditor 's office, and been regarded in 
subsequent proceedings as correct, held, t ha t 

a par ty objecting to the correction as not 
made by proper author i ty had the bnideu 
of showing tha t it was incorrect and tha t the 
taxes assessed were inequitable or unjus t , it 
appearing tha t unless covered by such cor
rection the land had been entirely omitted 
from assessment: Beeson v. Johns, 59-166. 

Where the lands of non-residents weie not 
re turned on the assessment rolls for a particu
lar year, and a t the t ime of t ransci ibing the 
assessments such lands were entered on the t a x 
list b\' the county auditor, who listed the 
lands and fixed the valuation thereof, and de
livered the t ax list, including &uch lands, to 
the county treasurer , upon Avhich sales for de
linquent taxes were made, held, t ha t such as
sessment and sales thereunder weie va l id : 
Robb v. Robinson, 66-500. 

The powers conferred upon the auditor to 
coirect errors in the assessment include the 
power to insert property which has been 
omitted and is subject to taxation. The t ime 
within which the auditor may make this cor
rection is not l imited by s ta tute , and it may 
be made after the levy of the t a x : Parker v. 
Van Steenburg, 68-174. 

The power here given to t he auditor in
cludes the power to determine when a mis
take has been m a d e : Fuller v. Butler, 72-729. 
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TAX BOOK AND LIST. 

1 3 2 3 . S h o w sa le . 842. The county auditor, when making np the tax 
book of the county and before said book is placed in the hands of the county 
treasurer for collection of tho taxes therein, shall designate each piece or par
cel of real estate sold for taxes and not redeemed, by writing in a plain man
ner opposite to each such piece the Avord " sold." [12 G. A., ch. 75, § 1.] 

A failure of the officer to so designate a par- do so does not affect the sale previously m a d e : 
eel as sold and not redeemed when he should Playter v. Cochran, 37-258. 

1 8 2 4 . T a x l i s t d e l i v e r e d . 843; 21 G. A., ch. 132. The county audi
tor shall make an entry upon the tax list showing what it is. and for what 
county and year it is, and then shall deliver it to the county treasury on or 
before the thirty-first day of December, taking his receipt therefor; and such 
list shall be full and sufficient authority for the county treasurer to collect 
taxes therein levied. Rut no informality therein, and no delay in delivering 
the same after the time aboA^e specified, shall affect the validity of any taxes, 
or sties, or other proceedings for the collection of taxes under this title. [R., 
§748 ; C., '51, §487.] 

The tax list is a complete protection to the the best and only evidence in Avhose name any 
treasurer in making distress and sale there- particular tract of land is taxed, and it remains 
under : See § 1339. such at least unti l there is another assessment, 

The tax warrant provided for under the cor- which for the time, and unti l another tax 
responding section of the Revision was held duplicate is made out, becomes the evidence 
not essential, the power of the treasurer to sell in whose name real estate is t axed: Fuller v. 
being derived from tho stalule d iect ' \ ; Par- Butler, 72-729. 
her v. Sexton, 29-421; Johnson v. Chase, When tax books are placed in the hands of 
30-308; Hurley v. Powell, 31-84; Rhodes v. the county treasurer for collection he is 
Sexton, 3.3-540: Madsoit, v. Sexton, 37-562; charged with the taxes and is required to col-
Cedar Rapids & M. R. R. Co. v. Carroll lect and accounl for them, and his duty to do 
County, 41-153: and therefore the proVJ-ion in so cannot be divested by separation of a por-
relation to the warrant is omitted in the Code: tion of the territory over which the taxes 
Code Coin'rs' Report. have been assessed and levied: Hillard v. 

After the tax duplicate is made out and is Griffin, 72-331. 
placed in the treasurer's hands it constitutes 

1 3 2 5 . A g g r e g a t e v a l u a t i o n cer t i f ied . 844. At the time of the deliv
ery of said list to the treasurer, the auditor shall make to the auditor of state 
a certified statement showing the aggregate valuation of lands, town prop
erty, and personal property in the county, each by itself, and also the aggre
gate amount of each separate tax as shown by said tax book. [R., § 748.J 

DUTY OF TKEASUKEE. 

1326. Entering previous delinquent taxes. 845. The treasurer, on 
receiving the tax book for each year, shall enter upon the same in separate 
columns, opposite each parcel of real property or person's name, on which, or 
against whom any tax remains unpaid for either of the preceding years, the 
year or years for which such delinquent tax so remains due and unpaid. And 
anv sale for the whole or anv part of such delinquent tax, not so entered, 
shall be invalid. [R , § 750; C", '51, § 488.] 

Under this section a personal t ax which is a Although under such provision any sale for 
lien upon loalty, as well as a real property tax, the whole or any part of a delinquent t ax not 
is to be brought forward and entered as against thus brought lor ward is declared to be invalid, 
the property : Cnniinmgs v. Easton, 46-183. the r ight to enforce a performance of the duty 

The treasurer should thus bring forward any of entering upon the t ax books t a r s s remam-
personal tax which has become a Leu upon ing unpaid lor preceding years cannot be 
real property and enter it opposite such real barred so long as the right to enforce the taxes 
property, al though the personal t ax was not exists. So held m an action to compel the 
assessed against the person who was the owner treasurer to enter up and collect a railroad 
of such property at tiie t ime the assessment t ax : Harwood v. Brownell, 48-657. 
was made, nor the person owning the property Where a person purchases land against 
a t the t ime ot making the en t ry : Ibid. which no delinquent taxes appear, the treasurer 
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cannot, by afterwards bringing forward de- Early, 72-273; Hooper v. Sac County Bank, 
l inquent taxes which had not been properly 72-280: Buckley v. Early, 72-289. 
brought forward, make them a lien upon the A sale for taxes not carried forward is no t 
property as against such purchaser. Taxes void but voidable, and advantage of the objec-
not thus brought forward cease to be a l ien: tion should be taken wi thin five years u n d e r 
Jiska v. Ringgold County, 57-630. the provisions of § 1388: Griffin v. Bruce, 7 3 -

The provision of § 1352, for refunding to the 126; Guthrie v. Harker, 27 Fed. Rep., 586. 
"purchaser at a tax sale taxes illegally exacted, Where personal property taxes were never 
are applicable to taxes not carried forward as carried forward except tha t they were entered 
thus required, and for which the sale is there- in a separate book showing the names of per-
fore illegal: Parker v. Cochran, 64-757. sons so taxed and the amount of such taxes 

The lieu of previous taxes not included in and the page on which the t ax appeared on 
the sale is divested by the sale, and such pre- the t a x lists in the office, held, t ha t such en
vious taxes cannot be enforced: See §1353 and tries did not consti tute a carrying forward 
notes. of the taxes as required by this section a n d 

A tax sale for delinquent t ax of previous tha t a sale therefor was inval id : Dows v. Dale, 
years not carried forward on the tax books is 74-108. 
invalid: Gardner v. Early, 69-42; Barke v. 

1327. Penalty on taxes not brought forward. 15 G. A., ch. 29, § 1. 
In all cases where the county treasurer in any county in this state has neg
lected for the term of four years, or more, to bring forward the delinquent 
taxes on personal property, on the tax books, as required in section eight hun
dred and forty-fiA^e, chapter one, title six of the code [§ 1326], or has for four 
years or more neglected to collect said tax by distress and sale of personal 
property or real estate, upon Avhich said tax is a lien, it shall be the duty of 
the board of supervisors of the county to remit all of the penalties and inter
est that may have accrued on such delinquent taxes, on the payment by the 
person liable for the same of the original amount of such tax. 

This s tatute does not release the t reasurer of taxes wi th in the meaning of article 3, § 30, 
from liability for not collecting such taxes, of the constitution. Nor is the s ta tu te void. 
and is not therefore void as impairing the as against public policy as encouraging delin-
obligation of contracts. Nor is the s ta tute a quencies in the payment of t axes : Beecher v. 
special law for the assessment and collection Board of Supervisors, CO-538. 

1 3 2 8 . T r e a s u r e r to col lect . 846. The treasurer, after making the 
above entry, shall proceed to collect the taxes, and the list shall be his author
ity and justification against any illegality in the proceedings prior to receiving 
the list; and he is also authorized and required to collect, as far as practicable, 
the taxes remaining unpaid on the tax books of previous years. [R., § 751.] 

1 3 2 9 . N o t i c e of p r e v i o u s sale . 847. Each county treasurer shall, when 
any person offers to pay taxes on any real estate marked " sold " notify such 
person that such property has been sold for taxes, and inform him for what 
taxes said property was sold, and at what time said sale was effected. [12 
G. A., ch. 75, § 2.] 

The neglect of the treasurer to thus notify from after the t ime for redemption has ex-
a party paying taxes does not affect a sale pired: Playter v. Cochran, 37-258. 
already made nor authorize a redemption there-

1 3 3 0 . Certificate of t a x e s d u e . 848. The county treasurer shall certify, 
in writing, the entire amount of taxes and assessments due upon any parcel of 
real estate, and all sales of the same for unpaid taxes or assessments shown 
by the books in his office, Avith the amount required for redemption from the 
same, if still redeemable, whenever he shall be requested so to do by any per
son having any interest in said real estate, and paid or tendered his fees for 
such certificate at the rate of fifty cents for the first parcel in each township, 
incorporated town, or city, and ten cents for each subsequent parcel in the 
same township, town or city. Each description in the tax list shall be reck
oned a parcel in computing the amount of such fees. 

1 3 3 1 . Effect. 849. Such certificate, with the treasurer's receipt shoAving 
the payment of all the taxes therein specified, and the auditor's certificate of 
redemption from the tax sales therein mentioned shall be conclusive evidence 
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for all purposes and against all persons, that tb,e parcel of real estate in said 
certificate and receipt described was, at the date thereof, free and clear of all 
taxes and assessments, and sales for taxes or assessments, except sales Avhereon 
the time of redemption had already expired, and the tax purchaser had re-
ceiA^ed his deed. 

1 3 3 2 . T r e a s u r e r l iable . 850. For any loss resulting to the county, or 
any subdivision thereof, or to any tax purchaser, or tax payer, from an error 
in said certificate or receipt, the treasurer and his sureties shall be liable on 
his official bond. 

1 3 3 3 . A s s e s s m e n t of omi t t ed property . 851. The county treasurer 
shall assess any real property subject to taxation, which may have been 
omitted by the assessor, board of equalization, or county auditor, and collect 
taxes thereon, and in such cases he is required to note opposite the tract or lot 
assessed, the words, "by treasurer;" provided, that such assessment shall be 
made within tAvo years after the tax list shall ha\re been delivered to him for 
collection, and not afterwards. [R., § 752; C , '51, § 851; 11 G. A., ch. 104.] 

The omission of the words " b y t reasurer" 
does not render the assessment so made by 
him invalid, in view of the duty imposed 

Taxes are not, prior to the date specified, a 
lien against which the covenants of grantor's 
deed operate. Therefore, where a contract of 
sale was made prior to that date and a deed 
executed subsequently and in pursuance 
thereof, held, tha t such taxes were not covered 
b j the covenants of the deed: Sackett v. Os-
bom, 26-146. 

This provision does not necessarily relieve 
the vendor from personal liability for taxes 
upon property which is sold by h im before the 
date specified. When a portion of the prop
erty on which the t ax is levied remains un-

upon the owner by the following section: 
Cedar Rapids & M. R. R. Co. v. Carroll 
County, 41-153. 

disposed of, the collector having no authori ty 
to apportion it, the vendor remains liable for 
a l l : Shaw v. Orr, 30-355. 

Where land is conveyed after the date speci
fied t heg i an to r is liable under the covenants 
of his deed for the taxes assessed for tha t 
year, but is not liable to the purchaser of his 
grantee for personal taxes of the latter, for 
which, together with t he realty t a x due 
thereon, the land has been sold at tax sale and 
from which the last purchaser has redeemed: 
Baldwin v. Mayne, 42-131. 

1 3 3 4 . Defec t ive a s s e s s m e n t ; d u t y of o w n e r . 852. In all cases where 
real property subject to taxation shall not have been assessed by the township 
assessor or other proper officer, the owner thereof, by himself or his agent, 
shall have the same properly assessed by the treasurer and pay the taxes 
thereon; and no failure of the owner to have such property assessed, or to 
hav^e the errors in the assessment corrected, and no irregularity, error, or 
omission in the assessment of such property, shall affect in any manner the 
legality of the taxes leAned thereon, or affect any right or title to such real 
property which Avould have accrued to any party claiming or holding under 
and by virtue of a deed executed by the treasurer as provided for by this title, 
had the assessment of such property been in all respects regular and valid. [R., 
§ 753.] 

An error in assessments does not affect the This section is applicable to taxes levied for 
validity of a t ax sale: Eldridge v. Kuehl, 27- construction of drains, etc., under § 1852: 
160, 172. Patterson v. Baumer, 43-477. 

A n error of the assessor under § 1306, in as- As to effect of illegality of part of a t ax 
sessing land to unknown owner, is cured by upon the sale, see notes to § 1352. 
this section: Corning Town Co. v. Davis, 44-
622, 632. 

1 3 3 5 . W h e n l i e n s . 853; 21 G. A., ch. 133. All taxes upon real estate 
shall, as betAveen vendor and purchaser, become a lien upon such real estate 
on and after the thirty-first day of December in each year. [9 G. A., ch. 110.] 
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C H A P T E R 2. 

OF T H E COLLECTION OF TAXES. 

1 3 3 6 . W l i a t rece ivable . 854. Auditor's warrants shall be received by 
the county treasurer in full payment of state taxes, and county warrants shall 
be received at the treasury of the proper county for the ordinary county tax, 
but money only shall be received for the school tax. Highway taxes may be 
discharged and h ig lway certificates of Avork done received as provided by 
law. [R , §754; C , '51, §489.] 

1 3 3 7 . Lega l t e n d e r ; na t iona l b a n k no te s . 855. The county treasur
ers are authorized and required to receive in payment of all taxes by them 
collected, together with the interest and principal of the school fund, treasury 
notes issued as legal tender by the gOA7ernment of the United States, and the 
notes issued by the banks organized under, and in accordance with, the condi
tions of the act of the congress of the United States entitled, " An act to pro
vide a national currency secured by a pledge of United States stocks, and to 
provide for the redemption thereof," approved February 25, 1863. [9 G. A., 
ch. 17, § 1; 10 G. A., ch. 43, § 1.] 

1 3 3 8 . B y t r e a s u r e r of Sta te . 856. The treasurer of state is hereby re
quired to receive of the several county treasurers the above mentioned notes, 
in payment of any claims the state may have against any county for any par t 
of the permanent school fund, or for any taxes due the state; and the said 
state treasurer shall pay out said notes in redemption of outstanding auditor 's 
warrants. [9 G. A., ch. 17, § 5; 10 G. A., ch. 43, § 4.] 

DISTRESS AND SALE. 

1339. Payment by instalments; personal property liable. 857; 
20 G. A., ch. 194, § 1. No demand of taxes shall be necessary, but it shall be 
the duty of every person subject to taxation to attend at the office of the 
treasurer, unless otherwise provided, at some time between the first Monday 
in January and the first day of March following, and pay his taxes in full; 
or, he may pay the one-half thereof before the first day of March succeeding 
the levy and the remaining half thereof before the first day of September fol
lowing; provided, that in all cases where the half of any taxes has not been 
paid before the first da}7 of April succeeding the levy thereof, the Avhole 
amount of taxes charged against such entry shall become delinquent from the? 
first day of March following such levy; and in case the second instalment of 
any taxes be not paid before the first day of October succeeding its maturity, 
penalty shall be computed on such instalment from the first day of Septem
ber designating the maturity of such instalment; provided also, that m all 
cases where taxes are paid by instalment as herein provided, each of such 
payments, except road taxes, shall be apportioned among the several funds 
for which taxes haATe been assessed, in their proper proportions. And if any 
one neglect to pay his taxes at or before maturity, as herein provided, the 
treasurer ma}7 make the same by distress and sale of his personal property not 
exempt from taxation, and the tax list alone shall be sufficient warrant there
for. [R., §756 ; C , ' 5 1 , §492.] 

[By special provision the changes made in this section by 20 G. A., ch. 194, took effect the 
second Monday m November, 1884.] 

T h e t a x a d e b t : A tax lawfully levied be- elusive: Dubuque v. Illinois Cent. R. Co., 
come» a debt which may be recovered by 39-56. 
action at law, even though its collection is E q u i t a b l e r e m e d y : Where the s ta tu tory 
otherwise provided for. unless the special remedy for collection of taxes is plain, ade-
remedies provided by s tatute are made ex- quate and speedy, a court of equity will not 
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interfere to enforce their collection: Cedar 
Rapids & M. R. R. Co. v. Carroll County, 
41-158. 

W o r k i n g o u t : The fact that a railroad 
has not been notified to work out the part of 
the road tax which might be paid in work will 
not authorize the restraining of the collection 
of the entire tax. Perhaps, upon a proper 
offer to work out the proportion which may 
be paid in work, the collection of that part 
might be enjoined: Sioux City & St. P. R. 
Co. v. Osceola County, 45-108. 

P e r s o n a l t a x e s : A t ax upon personal 
property becomes a lien against the owner 
thereof from the time of his assessment a t 
the place of his residence, aud a subsequent 
removal before the payment of the tax will 
not relieve him from liability: Toothaker v. 
Moore, 9-468. 

P a y m e n t b y s t r a n g e r : While a mere 
stranger has not the right to pay taxes, yet 
if payment be made by such an one, and re
ceived by the treasurer, the property cannot 
be afterward sold for such t a x : 1 owa R. Land 
Co. v. Guthrie, 53-383. 

P a y m e n t b y m o r t g a g o r : It is the du ty 
of the mortgagor of real property to pay the 
taxes thereon : Porter v. Laff'erty, 33-254; Day
ton v. Rice, 47-429. 

The mortgagor is the par ty primarily liable 
to pay the taxes on the mortgaged property, 
even after ioreclosure sale, during the period 
of redemption, and any t a x title acquired by 
the mortgagor during that time will be held 
as having been acquired by him in t rust for 
the purchaser at the foreclosure sale, and he 
cannot set up such title in opposition to the 
title of such purchaser: Dayton v. Rice, 47-
429. 

L i e n h o l d e r : A mortgagee is entitled to pay 
taxes on the mortgaged property, and upon 
redemption being made from him by the 
holder of the junior hen, is entitled to have 
such taxes re imbursed: Strong v. Burdick, 
-52-630. 

A junior incumbrancer paying taxes due 
upon the premises acquires a first lien for the 
amoun t thereof ; Evans v. Burns, 67-179. 

Assignee for benefit of creditors: 
Where taxes were levied on property after an 
assignment for the benefit of creditors, held, 
that as by § 3308 the assignee was authorized 
to pay such taxes as a preferred claim, he 
should be required to pay to the mortgagee of 
lands upon which such taxes became a lien, 
a n d who had been required to redeem the 
land from sale for such taxes, the amount 
levied upon personal property covered by the 
assignment with six per cent, interest: Brooks 
v. Eighmey, 53-276. 

No claim for taxes is required to be filed 
before the assignee, nor need any demand be 
.made. The assignee must, at his peril, ascer
tain whether the property or fund in his hands 
is liable for assessments or levies of t axes : 
Huiscarnp v. Albert, 60-421. 

V e n d e e : Where a purchaser of real estate 
under contract for a deed takes possession 

1 3 4 0 . N o t i c e of sa le . 858. When the treasurer distrains goods, and the 
owner shall refuse to give a good and sufficient bond for the delivery of said 
goods on the day of sale, he may keep them at the expense of the owner, and 
shall give notice of the time and place of their sale within five days after the 

thereof, he is liable for the taxes thereon, and 
on subsequently taking the deed cannot re
quire the vendor to covenant against such 
taxes : Miller v. Corey, 15-166. 

While, as between vendor and vendee in 
possession under contract of sale, it is the 
duty of the latter to pay the taxes, yet the 
former may pay them to protect his title, and 
for any amount paid in removing tax incum
brances with six per cent, interest thereon, he 
is entitled to a lien upon the land after decree 
for a conveyance in performance of the con
t rac t : Lilliev. Case, 54-177. 

The vendor is not necessarily relieved from 
personal liability for taxes upon property sold 
by him before November 1, which is the t ime 
when taxes become a lien upon real property, 
under § 1335. If a portion of the property on 
which a t ax is leA'ied remains undisposed of, 
the collector having no authori ty to apportion 
the tax, the vendor remains liable for a l l : 
Shaw v. Orr, 30-355. 

The vendee being deemed in equity to be 
the owner and entitled to possession must pay 
his proportion of the taxes accruing upon the 
land from the date his r ight to possession 
arose: Sherman v. Savery, 2 McCrary, 107. 

Where the title was wrongfully conveved 
by the vendor to another, although he was 
held by a court of equity to be the trustee for 
the vendee proper, yet the payment of taxes 
by him was held not to be voluntary, and he 
was allowed to recover for taxes paid while 
the relation existed: Ibid. 

P u r c h a s e s u b j e c t t o : The purchaser of 
land upon which taxes are due and unpaid 
takes subject to tho lien of such taxes, but 
does not become personally liable therefor: 
Ritchie v. McDuffie, 62-46. 

Under a lease providing that the tenant 
should pay all the taxes assessed against the 
property during the continuance of the lease, 
held, tha t he was liable for special assessments 
for local improvements, such as paving and 
curbing of adjacent streets: Cassady v. Ham
mer, 62-359. 

A. purchaser of land on wdiich taxes are due 
does not become personally liable therefor: 
Ritchie v. McDuffie, 62-46. » 

T h e t a x l i s t is sufficient warrant , even 
when the tax is a special one, to protect the 
treasurer in his proceedings thereunder from 
liability for any irregular or illegal proceeding» 
of the officers connected with the levy of tax, 
provided such leA7y is authorized: Games v. 
Robb, 8-193. 

Where a t ax has been legally ordered by 
officers de jure certainly, if not de facto, 
against a person liable to be taxed, and the 
officer has been duly chosen and qualified to 
collect such tax, he will, in the absence of 
fraud on his part , be protected, and is not an
swerable for any irregularity in the proceed
ings : Hershey v. Fry, 1-593. 

This section does not make taxes upon per
sonal property a lien thereon: Jaffray v. An
derson, 66-718. 
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taking, in the manner constables are required to give notice of the sale of per
sonal property under execution; and the time of sale shall not be more t h a n 
twenty days from the day of taking, but he may adjourn the sale from t i m e 
to time, not exceeding five days in all, and shall .adjourn at least once w h e n 
there are no bidders, and in case of adjournment he shall put up a not ice 
thereof at the place of sale. Any surplus remaining above the taxes, charges 
of keeping, and fees for sale, shall be returned to the owner, and the t reasurer 
shall, on demand, render an account in writing of the sale and charges. [R., 
§757; C , '51, §493.] 

1 3 4 1 . Co l l ec t ion b y d e p u t i e s . 859. Immediately after the taxes be
come delinquent, each county treasurer shall proceed to collect the same by 
distress and sale of the personal property of the delinquent tax payers, m the 
manner prescribed in the preceding section, and for this purpose he shall, 
within sixty days after the taxes become delinquent, appoint one or more dep
uties to aid and assist him in collecting the delinquent taxes in his county. 
Each deputy so appointed, shall receive as a compensation for his services, a n d 
expenses, the sum of five per cent, on the amount of all delinquent taxes col
lected and paid over by him, which percentage he shall collect from the de
linquent, together Avith the whole amount of delinquent taxes and interest ; 
and in the discharge of his duties as such assistant collector, should it become 
necessary to make the delinquent taxes by distress and sale, he shall be entit led 
to receive the same compensation, in addition to the five per cent, provided for 
in this section, as constables are entitled to receive for the sale of property on 
execution. But this section shall not apply, so far as it authorizes the appoint
ment of deputies, to any county in which township collectors of taxes are 
elected, and the owners or agents of land that has been sold for delinquent 
taxes shall have the same privilege and extension of time for paying taxes as 
other tax payers whose land has not been so sold. [9 G. A., ch. 173, § 17; 12 
G. A., cu. 137, § 6.J 

The fact that lauds have been advertised for The receipt of a deputy collector should 
sale tor taxes does not prevent a sale of per- have the same force and eifect as t ha t of t h e 
sonal property to pay the same. If the lands, t reasurer : Jones v. Welsing, 52-220. 
however, had been actually sold to pay the A person appointed to collect taxes canno t 
taxes, personal property could not be subjected recover from a private person addit ional xees 
to their payment : Emerick v. Sloan. 18-139. for services performed under an alleged con-

A failure of the treasurer to collect the taxes t rac t to pay such additional compensation m 
by distieas and sale of personal property, consideration of his lemaining in office a n d 
when he might do so, will not invalidate a performing the duties thereof: Fawcett v. 
subsequent sale of real property for such Eberly, 58-544. 
t axes : Stewart v. Corbin, 25-f44. 

1 3 4 2 . R e s i s t a n c e . 860. If the treasurer, or his deputy, be resisted or im
peded in the execution of his office, he may require any suitable person to assist 
him therein, and if such person refuse the aid, he shall forfeit a sum not ex
ceeding ten dollars to be recovered by civil action in the name of the county, 
and the person resisting shall be liable as in the case of resisting the sheriff 
in the execution of civil process. [R., § 758; C , '51, § 494.J 

1 3 4 3 . T a x e s cer t i f i ed t o o t h e r c o u n t y . 661. In all cases of delin
quent taxes, in any county where the person upon Avhose property the same Avere 
levied, shall have removed into another county of the state, leaving no prop
erty within the county where the taxes were levied, out of which the same 
can be made, the treasurer of the county where said taxes are delinquent, 
shall make out a certified abstract of said taxes as they appear upon the tax 
book, and forward the same to the treasurer of the county m which the per
son resides, or has property, who is owing said taxes, whenever the treasurer 
transmitting said abstract has reason to believe that said taxes can be col
lected thereby. [12 G. A., ch. 190, § 1.] 

1 3 4 4 . E i l e c t of. 862. The treasurer forwarding, and the one receiving, 
said abstract, shall each keep a record thereof, and upon the receipt and filing 
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of said abstract in the office of the treasurer to Avhom the same is sent, it shall 
have the full force and effect of a levy of taxes in that county, and the collec
tion of the same shall be proceeded with in the same manner proA7ided by law 
for the collection of other taxes. [Same, § 2.] 

1345. P e n a l t y . 863. The officer collecting taxes so certified into another 
county, shall, in addition to the penalties provided by law on delinquent taxes, 
assess and collect the further penalty of twenty per cent, on the whole amount 
of such taxes, inclusive of the penalties thereon. [Same, § 3.] 

1346. R e t u r n . 864. The officer receiving said abstract, shall, wheneATer 
in his opinion the taxes are uncollectible, return the abstract with the indorse
ment thereon of "uncollectible," and in case said taxes are collected, the offi
cer receiving the same shall transmit the amount to the treasurer of the county 
where said taxes were levied, less the penalty provided by section eight hun
dred and sixty-three of this chapter [§ 1345]. [Same, § 4.] 

DELINQUENT •— LIEN PENALTY. 

1347. W h e n de l inquen t ; l iens. 865; 20 G. A., ch. 194, § 1. All taxes 
due and unpaid on the first day of March or the first day of September, shall 
become delinquent and draw interest as hereinafter provided; and taxes upon 
real property are hereby made a perpetual lien thereon against all persons ex
cept the United States and this state; and taxes due from any person upon 
personal property shall be a lien upon any real property owned by such per
son, or to which he may acquire a title; and the treasurer is authorized and 
directed to collect the delinquent taxes by the sale of any property upon which 
the taxes are levied, or any other personal or real property belonging to the 
person to whom the taxes are assessed. [R., § 759; 0., '51, § 495'; Ex. S., 8 
G. A., § 6.] 

[By special provision the changes made in this section by 20 C A., ch. 194, took effect the 
second Monday in November, 1884. As to priority of tax in case of assignment for benefit of 
creditors, see § 3308.] 

A personal tax is not a mere personal claim pay his claim, as against the taxes assessed 
against the person taxed, but is a charge upon against the mortgagor : Maishv. Bird, 22 Fed. 
his real property: Garrettson v. Schofield, Rep., 180. 
44-35; Cummings v. Easton, 46-183: Paulson Taxes are not a lien upon personal property 
v. Rule, 49-576. and therefore do not have priority over other 

Personal property taxes become a lien on claims against such property when in the 
land acquired subsequently to the assessment: hands of a receiver. The special statutory pro-
Cummings v. Easton, 46-183. visions with reference to assignments tor the 

Such taxes do not become a lien upon real benefit of creditors (S 3308) are not applicable in 
property of the t a x payer unti l such taxes are such case: Howard County v. Strother, 71-683. 
due, and they cannot be deemed due before a P a y m e n t b y p e r s o n n o t t h e o w n e r : 
levy thereof is made : Castle v. Anderson, 69- Taxes paid by one claiming title adversely to 
428. the real owner without his consent cannot be 

I t is a general rule appertaining to the law recovered back from the owner after the ad-
of taxation that taxes are not a lien upon verse title is declared void. The mere fact 
property of the tax payer, unless a lien is ex- tha t the real owner knew that the adA'erse 
pressly created or provided for by s ta tu te ; and claimant was paying the taxes under claim of 
as no lien upon personal property is provided title is not sufficient ground for inferring a 
for, taxes are not a lien thereon: Juffray v. promise to repay : Garrigan v. Kniglit, 47-525; 
Anderson, 66-718. Read v. Howe, 49-65. 

Taxes are not a lien upon personalty unti l A par ty who pays tax upon land without 
distraint therefor is made after the mode any r ight to do so, and having no claim what-
pomted out by s ta tu te ; hence a person pur- ever to the property, cannot recover the taxes 
chasing personal property before distraint has paid from the rightful owner who has pur-
been made for taxes is protected against a chased the land since the payment of such 
subsequent distraint for taxes assessed against taxes. No request to pay can be presumed in 
his vendor, and a mortgagee of personal prop- such a case: La Rue v. King, 74-2S8. 
erty who ta^es possession under his mort- A par ty who pays taxes upon the land of 
gage and sells the property, either directly another, whose title is of record, cannot claim 
or through a decree or order of the court, be- that the owner is thereby est' ;>ped from as-
fore any distraint is made, is entitled to the serting his t i t l e : Merrill v. Tobiu, 30 Fed. 
proceeds so far as they m a y be necessary to Rep., 738. 
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P a y m e n t u n d e r s u p p o s e d t i t l e : W h e r e 
title to land was for a long t ime in litigation 
oetweon parties claiming title under con
flicting grants, and one of them paid the taxes, 
and it was finally decided that the title was in 
the other, held, that the one who paid the 
taxes might recover the amount so paid from 
the one adjudged owner of the land : Goodnow 
v. Moulton, 51-555; Goodnow v. Plnmbe, 52-
711; Goodnow v. Wells. 54-326; Goodnow v. 
Stryker, 61-261; Goodnow v. Stryker, 62-221 ; 
Goodnow v. Wells, 76-774. 

Under such circumstances, held, tha t the 
payment of taxes voluntarily made by the 
person claiming title to the property, wi th 
lull knowledge of the adverse claimant of the 
title, and made under belief on the part of 
the person making such payment, arising 
from a mistake of i iw , that he had such 
title, might be recovered back from the ad-
veise claimant upon the title being deter
mined 1o be in the lat ter : Goodnow v. Litch

field, 63-275; Toira Homestead Co. v. Des 
Moines Nav. & R. Co., 63-285; Goodnow v. 
e'haprnan, 64-602; Goodnow v. Wolcott, 65- , 
201, Goodnow i\ Oakley, 68-25. 

Although where one of two parties holding 
the title to property hat. paid the taxes, and 
the other afterwards establishes his title to the 
proper!)", the one who has made payment 
cannot claim the right to recover from the 
other on account of such payment, yet, if the 
success!ul party accepts the benefit of such 
p ivment, an action to recover the payments 
may be maintained against him by the par ty 
making t h e m : Goodnow v. Stryker, 61-261. 

Where a company to whom iands were cer
tified under a raih oad grant paid the taxes 
thereon, and subsequently the title was iound 
to be in another under a swamp land grant , 
held, that the taxes paid by the former com
pany under the belief that it had a legal t i t le 
and in ignorance of the swampy character of 
the land, which fact alone defeated its title, 
could be lecovered from the party holding the 
swamp land grant, who had made no offer to 
pay such taxes : American Emigrant Co. v. 
Iowa R. Land Co., 52-323. 

One who, while making an honest claim to 
be the owner of real estate, pays taxes thereon, 
it a i terward being determined tha t the tit le is 
in another, is entitled to be reimbursed for 
such expendi ture: Fogg v. Holeomb, 64-621; 
Leather v. Ross, 74-630. 

In such ca'iP, the payments being made for 
the protection ol the property and redounding 
to the benefit of the real owner, he ought and 
will be required to reimburse the person who 
made them lor the amount paid: Bradley v. 
Vole, 67-650. 

So held where the title to property was 
claimed under an execution sale and sheriff's 
deed which were at terwards held defective: 
Ibid. 

Where the purchaser of property at execu
tion sale makes redemption from a previous 
tax sale of the property he cannot recover 
from the former owner the amount paid: Barr 
v. Patrick, 59-134. 

Where there are two claimants to property 
and each pays the taxes thereon, the one who 
i» adjudged no't to be the owner cannot re
cover from the other the amount of taxes thus 

paid. A request by him to the other t o m a k e 
payment , which is the basis of recovery m 
such case, cannot be inferred under t b e cir
cumstances : Montgomery County v. Severson, 
68-451. 

Where recovery is had by one c la imant of 
property who has paid the taxes, aga ins t an
other who has been adjudged to be t h e legal 
owner, interest on the amount paid by the un
successful claimant at the legal ra te m a y be 
recovered, commencing at the date of pay
m e n t : Goodnow v. Litchfield, 63-275; Ioiva 
Homestead Co. v. Des Moines Nav. & R. Co., 
63-285; Goodnow v. Stryker, 63-569; Goodnow 
v. Plwmbe, 64-672; Goodnow v. Wells, 67-654; 
Goodnow v. Oakley, 68-25; Leather v. Ross, 
74-630. 

The amount which a par ty mak ing pay
ment of taxes is entitled to recover should be 
made a lien upon all the land collectively for 
tho gross amount of the payments m a d e : 
Goodnow v. Litchfield, 63-275; Goodnow v. 
Stryker, 63-569; Goodnow v. Plumbe, 64-672; 
Goodnow v. Oakley, 68-25; Leatlier v. Ross, 
74-630. 

The grantee of a person who is ent i t led to 
recover taxes thus paid is not. m the absence 
of express assignment of the r ight thereof, en
titled to recover them from the person who 
has been adjudged the rightful owner of the 
proper ty: Seymour v. Shea, 62-708. 

A recovery of taxes thus paid cannot be had 
as against one who was not the owner of the 
premises at the t ime the payments were made , 
but has subsequently become such owne r : 
Fogg v. Holeomb, 64-621. 

But the grantee of a person who has been 
adjudged to have been the real owner at the 
t ime the taxes were paid, and acquir ing his 
ti t le by quitclaim, stands in the shoes ot his 
grantor, and the lands in his hands are sub
ject to the claim or lieu of the par ty thus pay
ing the t axes ; but such grantee is not to be 
held personally liable for taxes paid before the 
purchase of the property by h i m : Bradley v. 
Cole, 67-650. 

The relief which may be had by a pa r ty pay
ing taxes by reason of a mistake respecting 
the title as against the person benefited is not 
valid as against a third person purchasing the 
land without notice tha t there is any claim 
thereon for taxes so paid, and the taxes so paid 
will not be a lien as against such purchaser. 
Bowen v. Duffle, 66-88. 

The s ta tute of limitations as against an 
action by a par ty who has paid taxes on land 
on a claim of ownership, but has been held not 
to be the owner, to recover such taxes from 
the party adjudged to be the owner, com
mences to run from the t ime the tit le to the 
property as between the claimants is judicially 
determined: Goodnow v. Stryker, 62-221; 
Goodnow v. Litchfield, 63-275: Bradley v. 
Cole, 67-650; Goodnow v. Oakley, 68-25. 

A party cannot reco\-er from the owner of 
the title taxes which he has paid on land more 
than five years prior to the t ime of bringing 
action to recover the s ame : La Rue v. King, 
74-288. 

As to the claim made in some of these cases, 
tha t there had been a previous adjudication 
of the r ight to recover the taxes, see Goodnow 
v. Wells, 67-654. 
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1 3 4 8 . P e n a l t y . 866; 20 G. A., ch. 194, § 1. The treasurer shall continue 
to receive taxes after they become delinquent until collected by distress and 
sale; and if the one-half of the taxes charged against any entiy on the tax 
book m the hands of a county treasurer be not paid before the first day of 
April after the same has been charged; or if the remaining half of such taxes 
has not been paid before the first day of October after its maturity, he shall 
collect, in addition to the tax of each tax payer so delinquent, as penalty for 
non-payment, interest on such delinquent taxes, at the rate of one per cent, 
per month thereafter until paid; provided, that in all cases Avhere the half of 
any taxes has not been paid before the first clay of April after the same has 
been charged on the tax books, penalty as above shall be collected on the 
Avhole amount of taxes charged against such entry from the first of March 
succeeding the leA7y; and provided also, that the penalty proscribed by this 
section shall not apply upon taxes levied by anA7 court to pay judgment on 
city or county indebtedness, but upon such taxes no other penalty than the 
interest, Avhich such judgment draws, shall be collected; and provided further, 
nothing in this chapter shall be construed to alter the present rules governing 
the collection of road taxes, save that all such tax collected by the county 
treasurer shall be included in the first instalment, and provided farther, that 
the penalties provided by this section shall not apply to or be collected upon 
any taxes levied in aid of the construction of anv railroad in this state. [R., 
§ 760; G, '51, § 497; 9 G. A., ch. 173, § 18; 13 G. A., ch. 90.] 

[By special provision the changes made in this section by 20 G. A., ch. 194, took effect the 
second Monday ax November, 1881.] 

Interest and penalties on taxes should be 
computed only from the time such taxes are 
placed on the tax list, and not from the time 
when they should have been listed and were 
n o t : Cedar Itapids & M. R. R. Co. v. Carroll 
County, 41-153. 

Where taxes, void when levied, are subse
quently made valid by a curative act, penal
ties for non-payment attach tor the period 
prior to the t ime that the act takes effect: 
Iowa R. Land Co. v. Sac County, 39-124; 
Iowa R. Land Co. v. Carroll County, 39-151. 

If a valid tender is made of the amount due 
for any specified tax, such tender stops inter
est on that tax without reference to whether 
it is good as to other taxes or no t : Iowa R. 
Land, Co. v. Carroll County, 39-f51. 

Failure of the county to sell land tor taxes 
when it may do so will not defeat its r ight to 
recover penalties thereafter accruing on the 
same taxes : Cedar Rapids & M. R. R. Co. v. 
Carroll County, 41-153. 

The fact that the title to land is doubtful or 
in dispute will not be a ground for relieving a 
person asserting a right thereto from penal
ties for non-payment of taxes : Litchfield v. 
Hamilton County, 40-66. 

W h e r e the tit le of the owner to one portion 
of his estate is disputed by the state, and to 
the other by the United States, and the state 
in view of these facts assures him that no 
legal steps will be taken to enforce payment 
of taxes until his title is adjusted, he will not 
be compelled to pay more than the statutory 
interest allowed for the non-payment of ordi
nary debts, and not the penalty for the non
payment of t axes : Litchfield v. Webster 
County, 101 U. S., 773. 

1 3 4 9 . R e c e i p t . 867. The treasurer shall, in all cases, make out and deliver 
to the tax payer a receipt, stating the time of payment, the description and 

Where the state refuses payment for a series 
of years unless payment of taxes be made for 
the t ime between the entry and the quieting 
of the title by act of congress, penalties are 
not recoverable: Ibid, 

Where a new revenue law was passed retro
spective in its operations, held, that the method 
of collecting penalties already accrued should 
be in accordance with the previous law, and 
tha t penalties accruing under the new law on 
taxes previously levied should be enforced in 
accordance with such new law: Bartruff v. 
Remey, 15-257. 

The repeal of a s tatute under which delin
quent taxes have accrued, and the enactment 
of a new statute providing for the collection 
of taxes with interest, will not operate to re
mit the interest accrued, al though the new 
law contains no express saving clause: State 
ex rel. v. Stewart. 11-251. 

The right of a county to the penalty accrued 
on delinquent taxes is not impaired by the re
peal ol the s tatute providing for such penal
ties : Cedar Rapids & M. R. R. Co. v. Carroll 
County, 41-153; Tobin v. Hartshorn, 69-648. 

But such repeal terminates the r ight to ad
ditional penalties: Tobin v. Hartsliom, 69-
648. 

So held in regard to the amendment of this 
section by 20 G. A., ch. 194: Ibid.; Chicago, 
M. & St. P. R. Co. v. Hartshoin, 30 Fed. Rep., 
541 (overruling Snell v. Campbell, 24 Fed. 
Rep., 880). 

The last clause of the section held uncon
stitutional as applied to contracts executed 
before tha t provision took effect: Lansing v. 
County Treasurer, 1 Dillon, 522, 528. 
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assessed value of each parcel of land, and the assessed value of personal prop
erty, the amount of each kind of tax, the interest on each, and cost, if any, 
giving a separate receipt for each year ; and he shall make the proper entries 
of such payments on the books of his office. Such receipt shall be in full of 
the party's taxes for that year, but the treasurer shall receive the full amount of 
an , r countv, state or school tax whenever the same is tendered, and gi\7e a sep
arate receipt therefor. [R., § 760; 12 G. A., ch. 140.] 

[The word "cos t ," in the fourth line, is erroneously printed " costs " in the Code.] 

The receipt of a deputy collector should have Where a par ty in ignorance of a t a x sale 
the same force and effect as that of the treas- pays the taxes for which the sale was m a d e 
u re r : Jones v. Welsing, 52-220. and receives the t reasurer 's receipt therefor, 

Payment of taxes may be proved by parol, such payment does not defeat t he sa le : Jones 
So held, oven under a statute requiring the t a x v. Welsing, 52-220. 
payer to take a duplicate receipt and file it A t ax payer has the r ight to direct t he appli-
with the county judge and obtain his indorse- cation of any sums paid by him to the pay
ment upon the original, and providing that no ment of such taxes as he sees fit: Iowa R. 
receipt without such indorsement should be Land Co. v. Carroll County, 39-151. 
receivable in evidence: Adams v. Beale, 19-61. The stub of a tax receipt is evidence showing 

Entry of pnyment by a county treasurer in payment of the t a x such as to defeat a subse-
his books does not operate to discharge the quent sale oi the proper ty : Harrison v. Sau-
taxes, and only those misled by such entry, or erwein, 70-291. 
who act upon the faith thereof, can in equity In a part icular case, held, t ha t the evidence 
claim to be prejudiced by such entry, when the did not sufficiently show previous paymen t of 
taxes are not in fact paid: Amber v. Clayton, taxes to render the sale void: Slocum v. Slo-
23-173. cum, 70-259. 

1 8 5 0 . A p p o r t i o n m e n t . 868. The treasurer of each county shall, on or 
before the tenth day of each month, apportion the consolidated tax of each 
civil township or independent school district in his county, collected during 
the preceding month, among the several funds to Avhich it belongs, according 
to the number of mills levied for each fund contained in said consolidated tax, 
and having entered the amount of tax for each fund, including other taxes 
collected during the preceding month, upon his cash account, he shall report 
the amount of each distinct tax to the county auditor, who shall charge him 
up with the same. [13 G. A., ch. 138, § 3.] 

1 3 5 1 . S e p a r a t e f u n d s . 869. The county auditor shall keep full and 
complete accounts with the county treasurer, with each separate fund or tax 
by itself, in each of Avhich accounts he shall charge him Avith the amounts in 
his hands at opening of such account, whether it be delinquent taxes, notes, 
cash, or other assets belonging to such fund, the amount of each tax for each 
year when the tax book is received by him, and all additions to each tax or 
fund, Avhether by additional assessments, interest on delinquent taxes, amount 
received for peddlers' licenses or other items, and shall credit the treasurer on 
proper vouchers, for money disbursed, for double and erroneous assessments, 
including all improper and illegal assessments, the correction or remission of 
Avhich causes a diminution of the tax, 'and for unavailable taxes, or such as 
have been properly and legally assessed, but Avhich there is no prospect of 
collecting. [R., § 761; 9 G. A,", ch. 173, § 7.] 

1 3 5 2 . R e f u n d i n g e r r o n e o u s t a x . 870. The board of supervisors shall 
direct the treasurer to refund to the tax payer any tax, or any portion of a 
tax, found to have been erroneously or illegally exacted or paid, with all in
terest and costs actually paid thereon, and in case any real property subject to 
taxation shall be sold for the payment of such erroneous tax, interest or costs 
as aboA7e mentioned, the error or irregularity in the fax may at any time be 
corrected as above provided, and shall not affect the \Talidity of the sale, or 
the right or title conveyed by the treasurer's deed, if the property was subject 
to taxation for any of the purposes for which any portion of the taxes for 
Avhich the land was sold was levied, and the taxes Avere not paid before the 
sale, and the property had not been redeemed from sale. [R., § 762.] 
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This section authorizes the refunding of il
legal or erroneous taxes, though voluntari 'y 
paid, and even after they have been divided 
up and distributed among the state, school, 
road and other funds, and where the super
visors refuse to refund the same the sum may 
be recovered from the county: Lauman v. 
Des Moines County, 29-310;' Richards v. 
Wapello County, 48-507; I shell v. Crawford 
County, 40-102 {Tallant v. Burlington. 49-543. 

Where a tax is illegal through the erroneous 
action of the board in raising an assessment, 
i t may be recovered back: Dickey v. Polk 
County, 58-287. 

Failure to pursue remedies to arrest the col
lection of such taxes will not waive or forfeit 
the right to recover t h e m : Ibid. 

Taxes not brought forward as required by 
§ 1326, and which are therefore erroneously 
included in the amount for which property 
is sold, may be recovered back by the tax pur
chaser from the county: Parker v. Cochran, 
64-757. 

Where relief is sought from a t ax levy 
which is in excess of the limit imposed upon 
taxation, relief will be granted as against the 
excess of the tax over the constitutional limit, 
and the t a x will be sustained to the extent to 
which it is valid. After the tax has been 
paid, such sums as are in excess of the limit, 
m a y be recovered back: McPherson v. Foster, 
43-48. 

Where property was sold for an amount of 
tax, part of which was not a lien thereon, held, 
tha t the owner might recover from the county 
the amount of such tax, with costs, interest 
and penalties, which he was compelled to pay 
in order to redeem: Brownlee v. Marion 
County, 53-487. 

The statutory provision last above referred 
to does not apply when the tax paj'er has vol
untari ly redeemed from a sale absolutely void 
by reason of the taxes having been previously 
paid, and the money so paid in redemption 
cannot be recovered: Morris v. Sioux County, 
42-416; Sears v. Marshall County, 59-603. 

Where payment of taxes is voluntarily 
m a d e wi th knowledge of all the facts, under 
the belief that by law the property belongs to 
the person paying the taxes, such person can
not afterward recover back the money so paid 
upon the title being adjudged to be in another. 
Such taxes cannot be deemed erroneous or 
illegal: Dubuque & 8. G. R. Co. v. Board of 
Supervisors, 40-16. 

Where a tax is not merely informal and ir
regular, but is illegal and void as being levied 
upon property not liable to taxation, and the 
owner of the property makes payment under 
protest, the rule is that he may recover it 
back, al though thei e is no distraint or seizure 
of his property: Wmzer V. Burlington, 68-279; 
Thomas v. Burlington, 69-140. 

The holder of a tax title, which is adjudi
cated to be void, cannot recover from the 
county taxes paid by him upon the property 
subsequently to the acquisition of his t ax t i t le : 
Scott v. Chickasaio County, 53-47. 

Where the purchaser of property a t a tax 
sale paid taxes thereon for a subsequent year, 
but the sale was afterwards declared void for 
the reason tha t the property was not subject 
to taxation for the year for the taxes for 

which it was sold, held, tha t the subsequent 
tax was not erroneously or illegally exacted 
or paid in such sense tha t the county was 
under obligation to refund i t : Iowa R. Land 
Co. v. Gxiihrie, 53-383. 

The statutory provision for the recovery of 
illegal taxes paid is not applicable to a case of 
erroneous assessment made in the exercise 
of lawful authority. The only relief in such 
cases is by application to the board of equali
zation : Harris v. Frem,ont County, 63-639. 

Where a tax payer had indebtedness which 
he might in a proper manner have offset 
against property for which he was taxed, but 
took no stops to have such deduction allowed, 
either by the assessor or by the board of equal
ization, and, about two years after the pay
ment of the taxes under the assessment, ap
plied to have refunded to him the amount 
thus paid in excess of wha t would have been 
his proper assessment held, that such applica
tion was too late, and tha t as there was no 
error or illegality in the assessment, the re
covery of the amount could not be had : 
Leonard v. Madison County, 64-418. 

Where an illegal tax has been collected for 
the benefit of the county and has been ex
pended, it would be propel to refund it from 
other funds belonging to the c. unty . So 
where an illegal t ax has been collected for the 
state or for a school or road district, and has 
been paid over, it would be proper to refund 
it, if necessary to do so, from other funds be
longing to the state or the school or road dis
trict which has thus received and enjoyed the 
benefit of the illegal t a x : District Tp v. Dis
trict T'p, 56-85. 

Where it became necessary to refund a tax 
which had been paid over to a school district, 
and it appeared tha t the original school dis
trict was no longer in existence, the territory 
having been divided into three districts, held, 
tha t the treasurer should have apportioned the 
tax among the districts formed out of the 
original territory and repaid the t ax pro rata 
from the funds coming to each, and that hav
ing repaid it entirely from the funds of one of 
the districts, that district was entitled to main
tain an action for contribution against the 
others : Ibid. 

The money which is to be returned to the 
tax payer should be taken from tho particular 
fund or funds into which it went when the 
tax was collected: Iowa R. Land Co. v. Wood
bury County, 64-212. 

No judgment can be rendered against a 
county on account of taxes illegally or errone
ously collected for any of the public organiza
tions or corporations for whose benefit the 
county treasurer collects taxes, without proof 
that there remain in the treasury funds be
longing to such organizations or corporations 
which might properly be applied to the extin
guishment of such j u d g m e n t : Ibid. 

The board of supervisors has no authori ty 
to refund a road tax out of the county funds: 
Stone v. Woodbury County, 51-522. 

Bridge taxes are to be collected and dis
bursed by the county and constitute a part of 
the county funds and should be refunded out 
of the county t reasurv: Dickey v. Polk County, 
58-287. 

Although a special t ax cannot be refunded 
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out of other taxes, yet where it was shown 
that there remained a sufficient amount in the 
treasury to refund out of a particular fund 
the amount illegally paid going to such fund, 
held, that a recovery was proper: Ibid. 

Under similar provisions in a city charter, 
held, that taxes illegally exacted might be re-
« n e i o u back, al though they had been paid 
over to tho contractor who had made the im
provements for which the tax was levied: 
Tallant v. Burlington, 39-543. 

A special tax in aid of a railr< ad which has 
been paid over by the treasurer to the com
pany cannot bo refunded: Butler v. Board of 
Supervisors, 46-326. 

In such case the tax cannot be refunded out 
of the county treasury, nor can the county de
vote other taxes collected for such company, 
and stdl in the treasury, to the payment of 
that illegally collected: Des Moines "& M. R. 
Co v. Dowry, 51-186. 

A opecial tax voted in aid of a railway com-
] anv should, when paid, be kept as a distinct 
iund subject to the rights of the company and 
tax payer. In no event can the county ac
quire any beneficial interest therein, and the 
claim of the tax payer to have such taxes re
funded to him is a claim against the treasurer 
who has received the tax, and not against the 
county : Barnes v. Marshall County, 56-20. 

The supervisors being authorized to require 
the treasurer to refund taxes illegally coi-
Lctod, a suit against the county for the recov-
eiy of such taxes cannot be maintained, the 
proper proceeding being against the ofricers to 
compel the proper action by them : Everly v. 
Jasper County, 72-149. 

The cause of action against the county for 

W h e n c e p o w e r d e r i v e d : The t ax Avar-
rant provided for in the Revision was not es
sential to the power to sell, the power of the 
treasurer in that respect being derived from 
the statute diiectly: Parker v. Sexton, 29-421; 
Johnson v. Chase, 30-308; Hurley v. Powell, 
31-64; Rhodes v. Sexton, 33-540; Madson v. 
Sexton, 37-562; Cedar Rapids & M. R. R. Co. 
v. Carroll County, 41-153. 

The power to make a tax sale is not derived 
from tiie tax list but from the statute. Under 
previous statutes, held, tha t the tax war ran t 
was a material step, and the legislature could 
not make a tax deed conclusive as to the ex
istence of such war ran t : Corbin v. Hill, 21-70. 

Also. held, that the clerk could sign a t ax 
war ran t as acting county j udge : Ibid. 

Also, held, tha t it was not essential tha t it 
appear from the war ran t when signed by the 
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illegal or erroneous taxes paid accrues a t t h e 
very moment of payment of taxes, if a t t h a t 
t ime the taxes ai o erroneous and illegal. The 
s ta tute of l imitations against such action com
mences to run then, and not from the t ime 
tha t the error or illegality is ad judica ted : 
Callanan v. Madison County, 45-561; Hamil
ton v. Dubuque, 50-213; Scott v. Chickasaw 
County, 53-47. 

A par ty cannot, by neglecting to demand 
the refunding of such tax , delay the runn ing 
of the s t a tu te : Beecher v. Clay County, 52-140. 

And the ignorance of plaintiff t ha t the levy 
was illegal will not enable him to take advan
tage of the exception of the s ta tute of limita
tions in case of fraud or mistake provided in 
§ 3735: Ibid. 

Where taxes have been paid but tho land is 
sold by the t reasurer for such taxes by mis
take, the owner has five years from the dis
covery of the mistake in which to bring the 
act ion: Storm Lake Bank v. Buena Vista 
County, 66-128. 

By the lat ter part of this section a sale for 
aggregate taxes, only a par t ot which are ille
gal and erroneous, is valid : Eldridge v. Kuehl, 
27-160; Parker v. Sexton, 29-421; Sully v. 
Kuehl, 30-275 ; Hurley v. Powell, 31-64; Rhodes 
v. Sexton, 33-540; Genlher v. Fuller, 36-604; 
Madson v. Sexlou, 37-562. 

A sale will be upheld if any portion of the 
t a x for which the land is sold is val id : Corn
ing Town Co. v. Davis, 44-622; Paiker v. 
Cochran, 64-757. 

As to recovery by person paying taxes on 
property, of which he is found not to be the 
owner, from the person who derives the bene
fit from such payment , see notes to § 1347. 

clerk in place of the county judge tha t the 
lat ter was absent or incapacitated from ac t ing : 
Ibid.; Sully v. Kuehl, 30-275. 

Under the act ot 1847 sale for delinquent 
taxes could only take place in pursuance of a 
judgment m the district court against the 
land for taxes due and unpaid for the t e rm of 
two years from the first of J a n u a r y next after 
the delinquent t a x list had been filed in his 
office: Bleidorn v. Abel, 6-5. 

Under the s tatutory provision of 1858 a sale 
for taxes delinquent less than two years was 
inval id: Williams v. Gleason, 5-284. 

Fur ther as to previous statutes on the same 
subject, see Seott v. Babcock, 3 G. Gr., 133. 

B e p e a l of s t a t u t e : Where a s tatute au
thorizing sale for taxes is repealed wi thout 
any clause preserving the provisions at the 
t ime existing for the collection of taxes levied 

TAX SALE. 

1 3 5 8 . W h e n a n d h o w m a d e . 871; 20 G. A., ch. 191, § 2. On the first 
Monday in December in each year, the county treasurer is required to offer at 
public sale at his office, all lands, town lots, or other real property on which 
taxes of any description for the preceding' year or years shall remain due and 
unpaid, and such sale shall be made for and in payment of the total amount 
of taxes, interests, and costs due and unpaid on such real property. [R., § 763; 
G, '51, § 496.] 

[By special provision the changes made in this section by 20 G-. A., ch. 194, took effect the 
second Monday in November, 1884.] 



322 PUBLIC LAW. [CODE, § 871. 

and delinquent, and the new law contains no 
provision for selling land for taxes previously 
delinquent, a sale after such repeal for pre
vious delinquent taxes will be invalid: Blei-
dorn v. Abel, 6-5. 

A sale takes place under the law in force at 
the t ime it occurs, and the legislature may 
mod fy and change the provision as to sale for 
taxes already del inquent: Sully v. Kuehl, 30-

T a s e s i n f a c t p a i d : The delinquency of 
the owner to pay the taxes is an essential fact 
upon which the power of sale rests, and proof 
that the taxes were in fact paid may be made 
for the purpose of defeating the sale; but un
der statutes providing for the foreclosure of a 
t ax title by action in court, held, tha t the 
owner was precluded by the decree from 
afterwards setting up and proving the fact of 
such paymen t : Gaylord v. Scarff, 6-179. 

A tax deed made pursuant to a sale for 
taxes which had been paid prior to the sale 
conveys no t i t le : Walton v. Gray, 29-440. 

In such case the sale is A'oi'd: Morris v. 
Sioux County, 42-416; Patton v. Luther, 47-
236. 

And this is so whether payment has been 
made bv the owner or by one having no inter
est in 0 >• land; so where the taxes were paid 
by one >lding under a tax sale subsequently 
declared void, and the t ax thus paid for tha t 
year was refunded, held, tha t the property 
could not at terwards be sold for the taxes for 
tha t year : Iowa R. Land Co. v. Guthrie, 53-
383. 

In a particular case, held, tha t the evidence 
showed that the t ax for v. hich the sale was 
made had been paid and the deed was there
fore held void: Harber v. Sexton, 66-211. 

In such case, held, tha t the holder of the tax 
title should be repaid by the holder of the 
legal title lor taxes paid by him as the holder 
of such tax title with six per cent, interest 
thereon from the t ime of payment, and that 
the right of recovery was not barred by the 
s ta tutory l imitation: Ibid. 

Where a portion of the tax which should 
have been assessed upon certain real property 
was by mistake assessed as personal tax , and 
the part of the tax appearing as the part as
sessed against the property Avas paid, held, 
t ha t a sale of such property for delinquent 
taxes due thereon was invalid: Capital City 
Gas Light Co. v. Charter Oak Ins. Co., 51-31. 

The tact that the owner pays the taxes and 
takes receipt after sale of the property there
for does not invalidate the sale nor prevent a 
deed from issuing to the purchaser: Jones v. 
Welsing, 52-220. 

That a deed in pursuance of such sale is 
void, see § 1382 and notes. 

F o r t a x e s n o t b r o u g h t f o r w a r d : Fail
ure of the treasurer to enter on the t ax list 
the fact of previous taxes being delinquent 
and unpaid, as required by § 1326, will ten
der the sale for such delinquent taxes invalid 
and void. Such a sale is without authori ty 
and void, and yet it may be t rue that it would 
by lapse of t ime ripen into a perfect t i t le : 
Gardnei v. Early, 69-42. 

F a i l u r e t o s e l l p e r s o n a l p r o p e r t y : A 
failure of the treasurer to collect taxes by 
distress and sale of personal property, when 

he might do so, will not invalidate a subse
quent sale of real property for such taxes : 
Stewart v. Corbin, 25-144. 

The treasurer is not bound to seize and sell 
personal properly for personal property tax , 
but he may sell real property therefor: Gar-
rettson v. Scofield, 44-35. 

Sale of personal p rope r ty : The fact 
tha t lands have been advertised for sale for 
taxes does not prevent a sale of personal prop
erty to pay the same. If the lands, however, 
had been actually sold to pay the taxes, per
sonal property could not be subjected to their 
payment : Emerick v. Sloan, 18-139. 

P u b l i c s a l e : Where there is no offering 
for sale and no bidding, but the treasurer 
marked the land as sold, held, that there was 
no valid sale: Besore v. Dosh, 43-211. 

A sale which is private instead of public is 
void, and is not such a one as is contemplated 
or required by the s ta tu te : Chandler v. Keeler, 
46-596. 

Where the treasurer on the date of the an
nual sale announced an adjournment from 
day to day, and posted notice of that fact, 
and several months afterward, without any 
intervening adjournment, and without further 
notice, sales were made to persons furnish
ing lists of land without publicly reading 
from the list or announcing the description, 
held, tha t the sale was not public and was 
void: Butler v. Delano, 42-350. 

Where it appeared that lands were not bid 
off in separate parcels, nor publicly offered, 
but the sale was left open from day to day 
and not adjourned to any particular t ime, and 
there was no adjournment of the piior sale 
to the date at which the sale was claimed to 
have been made, which was not the legal date 
of sale, held, tha t the proof was sufficient to 
overcome the prima facie evidence of regu
larity presented by the deed, and tha t it suf
ficiently appeared that Uiere was no sale and 
the deed was void: Thompson v. Ware, 43-
455. 

Where in such case it was shown that the 
agent of the purchaser applied at the treas
urer's office and selected certain tracts of land 
which were marked and entered upon the 
books as having been sold to him and a cer
tificate issued, held, tha t the sale was abso
lutely void, not being such a public sale as the 
statute requires: Miller v. Corbin. 46-150. 

Where by arrangement between the treas
urer and the laud owner certificates wore is
sued to the purchaser without any actual 
offering of the land or any payment of the 
taxes by the purchaser, held, tha t there was 
no sale: Hogdon v. Green, 56-733. 

Where the sale was a public sale held in 
pursuance of law, and there was in fact a sale 
of the land in controversy without fiaud, 
held, t h a t an irregularity in the manner of 
sale and an error in the recital of the date on 
which it was made would not defeat the t i t le 
acquired: Phelps v. Meade, 41-470. 

Where there is something constituting a 
sale done at the proper t ime and place and in 
a public manner , the sale will not be deemed 
void, though irregular: Slocum v. Slocum, 
70-259. 

So held, where, a t the proper t ime and 
place, the treasurer checked off to a par ty not 
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present, but who had previously authorized 
him to do so, tracts of land as sold to such 
person and afterward issued to him a certifi
cate therefor: Ibid. 

Therefore, held, that although the evidence 
tended to show tha t no sale had been adver
tised to be held on the first Monday in Octo
ber, and that the sale in question was not an 
adjourned sale, but that it was advertised to 
take place at the t ime it did, it was not void: 
Ibid. 

That fraud of the officers, or of the pur
chaser, will avoid the sale, see § 1382 and 
notes. 

F o r w h a t t a x e s : There must be but one 
sale for the total amount of taxes due and un
paid. A second sale for taxes which were 
due, and delinquent at the t ime of a previous 
sale, would be void. Such taxes cease to be a 
lion: Preston v. Van G order, 31-250; Bowman 
v. Thompson, 36-505. 

By a sale the lien of taxes for previous years 
is extinguished: See notes to § 1382. And this 
is true as well in favor of the owner who 
redeems from such sale as the purchaser: 
Hough v. Easley, 47-330. 

The same property cannot be twice sold a t 
the same sale for the taxes of two differ
ent years: Shoemaker v. Lacy, 38-277; S. C., 
45-422. 

The tax sale does not divest the owner of 
title, but it remains in him unt i l the t a x deed 
is executed: Williams v. Heath, 22-519; Lake 
v. Gray, 35-44. 

Where taxes were levied by a county to 
which another county was annexed for taxing 
purposes, and afterw-ards the new county sold 
the land for the non-payment of such taxes, 
held, that the new county not having any 
r ight to collect the taxes, the sale was void, 
and the deed founded thereon conveyed no 
t i t le : Hilliardv. Griffin, 72-331. 

The fact that the land is not sold for all the 
delinquent taxes existing at the t ime of the 
sale is an irregularity merely Avhich canno t 

Land should be advertised in the same t rac ts 
or parcels in which it is entered in the t ax 
book and assessed: Corbin v. De Wolf, 25-
124; MeClintock r. Sutherland, 35-487; and 
should be sold and deeded by the same de
scription as set out in the advei t isement : Mar
tin v. Cole, 38-141. 

Town lots situated in the same block and 
lying contiguous may be assessed at a gross 
amount and advertised together : MeClintock 
v. Sutherland, 35-437. 

Under the provisions of a former s tatute re
quiring the treasurer in adveitising lands 
taxed to unknown owners to embrace the 
largest quanti ty practicable in the description, 
held, that a o.tie m pursuance of advertisin^. 

defeat a sale after the execution and record
ing of the deed made in pursuance thereof: 
Kessey v. Connell, 68-430. 

The provision of § 1361, for sale of land for a 
portion of the taxes due thereon, where, upon 
being offered for two years for the whole 
amount of the taxes due, it has remained un
sold for w a n t of bidders, does not imply t h a t 
a sale in other cases for a portion of the t a x 
delinquent at the t ime of the sale will be in
val id: Ibid. 

A subsequent sale for taxes subsequently 
becoming delinquent will r o t divest the r ights 
of a previous purchaser unless a deed is issued 
in pursuance of such subsequent sale. If such 
sale is redeemed from, the r ights of the prior 
t ax purchaser remain unaffected: Gray v. 
Coan, 30-536. 

Redemption from a subsequent t a x sale will 
not defeat the lien of a prior sa le : Gray v. 
Coan, 40-327. 

Sale for taxes, a part of which are legal, is 
val id: See notes to £ 1352. 

S u b s e q u e n t s a l e : The power to sell lands 
for delinquent taxes is not limited to the «ale 
a t which such lands are first subject to be 
sold for such taxes, but may be exercised at 
any subsequent sale: Ditchficld v. Hamilton 
County, 40-66. 

Where two t ax sales are made of the same 
property for the same taxes, and the first is 
void on account of fraud committed a t such 
sale, a second sale may be valid: Mallory v. 
French, 44 133. 

A second sale for railroad taxes is legal : 
Cowell v. Merrill, 60-53. 

A t ax deed for property sold for state and 
county taxes does not convey to the purchaser 
a title free from the lien of unpaid city taxes . 
nor does the city t ax deed, made in pursuance 
of a sale for city taxes of one year, divest the 
lien of the city for taxes for prior yea r s : Den-
nison v. Keokuk, 45-266. 

As to the tracts in which the sale shall be 
made, see § 1357 and notes. 

in tha t manner was val id: Henderson v. 
Oliver. 32-512. 

The t ieasurer should so advertise as to .ncur 
as little expense as possible consistently wi th 
a due compliance wi th the l aw; therefore. 
held, tha t the whole or a part of a section of 
land in a contiguous body belonging to the 
same owner should be advertised as one t rect 
and not in its smallest subdivisions: Iowa R. 
Land Co. v. Sac County, 39-124; Cedor Rap
ids & M. R. R. Co. v. Carroll County, 41-153, 
178. 

This was formerly the provision also as to 
land assessed to unknown owners, but this 
provision was omitted in the Code, the Code 
commissioners saj ing that i t ' • is entirely in-

1 3 5 4 . Mot ice . 872. The notice to be given of such sale shall state the time 
and place thereof, and contain a description of the seA7eral parcels of real prop
erty to be sold for the delinquent taxes of the preceding year, and such real 
property as has not been advertised for the taxes of previous years and on which 
the taxes remain due and delinquent, and the amount of taxes and amount 
of interest and costs against each tract, and the name of the owner, when 
known, or person, if any, to whom taxed. [R., § 764; 0., '51, § 498; Ex. S., 8 
G. A., ch. 24, § 5.] 
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consistent with t i v sett'od [olicyoi our law in to adjournments regularly m a d e : Hurleij v. 
regard to such «ales, under the dec sion of the Street, 29-429. 
supreme court ' that lands aie to be auveit 'sed An ovn'^ion to include certain lands in the 
ai.il sold ni id ' r the descriptions and in the adveiiisement. held not sufficient to defeat a 
l-sttts or [jM'pK in which they are entered in deed made in pursuance of a bale thereof, the 
the i/ix book: ' " See I ode Com'rs' Rep. owner being bound to know that his taxes are 

f ' o u e i t y >s to be advertised but once, and delinquent: Shawler ". Johnson, 52-472. 
the-..ale oi -.iivh as is advertised may _.e made The tax deed is conclusive as to fact of ad-
afc a sale Held any time thereal ter pursuant vertisetiie.it: See n o e s to ^ 1382. 

1 8 5 5 . P u b l i c a t i o n , 873; 20 G. A., ch. 194, § 3. The county treasurer 
shall give such notice by causing the same to be published once in each week 
for three successive weeks, the LIST publication to be at least one week prior 
to the day of saie, in some newspaper printed in such county, if any such there 
be, or if not, then in the neaiesc newspaper in this state having a general cir
ca! ttion in such county: and a'so by causing a copy of such notice to be posted 
o.i ,hc door oi tiie county couH-house at least four Aveeks before the day of 
sale. JBut no newspaper shall be selected unless it has two hundred regular 
-weekly subscribers, and has be-m regularly printed and published for at least 
three months preceding the fifteenth of November of said year in the same 
county, and has at least twenty actual subscribers in the county wherein the 
delinquent property u situal^d. for at least three months preceding the fif
teenth of .November of that year. And in all cases where the treasurer may 
doubt the qualifications of any paper as above iixed, he shall require proof 
thereof by tue nihdavit of the puohsher. [R , § 764; 10 G. A., ch. 115, § 2; 
11 G. A.,'ch. 103; 14 G. A., ch. II, § 2.J 

[The word " find " is erroneously p'-mtod in the Code after " h a s " in the eleventh line of this 
section. By ivi 'dol provision the change made in tins section by 20 G. A., ch. 194, took effect 
the second MouOav in November, 1881. J 

The publisher of a newspaper cannot by it bo the only one in the county : Welch v. 
mandamus compel the pu'oii i.Uoa c Lie au- Board of Supervisors, 23-199. 
vertu-ement ot rales m lu- newspaper, though 

1 8 5 6 . Cos t s . 874. The treasurer shall charge and collect, in addition to 
the taxes and interest, a sum not exceeding twenty cents on each tract of real 
property advertised for sale, winch sum shall be paid info the county treasury, 
and the county shall pay the costs of publication, but m no case shall the 
•ounty be liable for more than the amount charged to the delinquent lands 

for advertising, and if the treasurer cannot procure the publication of said 
nonce for that sum, or, if for any other reason the treasurer is unable to pro
cure the publication of said notice, ho shall post up written notices of said sale 
m four or the most public places in his county four weeks before sale, and 
notice so given shall have the same force and effect as though the same had 
been published m a newspaper. In ihat case, lie shall, belore making such 
caie, file m the office of tho auditor of his county, a copy of said notice with 
iiib certificate indorsed thereon, setting forth that said notice had been posted 
up MI four of the most public places m Ins county four weeks before the sale, 
which said certificate shall be subscribed by him and sworn to before said 
auditor, and shall be presumptive evidence of the facts therein stated. [R., 
§ 764; Ex. S., 8 G. A., ch. 24, § 4; 9 G. A., ch. 173, § 10; 10 G. A., ch. 115, 
§ 2.J 

1 3 5 7 . T i m e a n d p l a c e . 875. The county treasurer shall, at his office on 
the day of the sale, at the hour of ton o'clock in the forenoon, offer for sale, 
sop irately, each tract or paicel of real property advertised for saic, on which 
aie taxes and costs shall not have been paid. [R , § 7t>5; G, '51, § 499.] 

t h e sale should be in the same tiaots or par- sale m the tract in which it is thus assessed 
ccis. m wmcii the land Jo ^ocssed and adver- will be valid: Corbin v. De Wolf, 25-124; 
t-seu: Maitin r. Cole, 38 141. Stewart r. Corbin, 25-144: Eldridge v. Kuehl, 

Wheie the o«v:«r.> oi land are known its 27-160; Bnlkley v. Callanan, 32-461; Smith v. 
..Laetsmo ii in itugei uaoto tl.on the smuiebt Easton, 37-5b4. 
government subdivision Jb autuoiiz^d, and a Wue ie the law authorizes the assessment of 
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t racts of land is prima facie void, and a deed 
made thereon showing such fact is also void 
upon its face, yet such sale and deed may be 
supported and shown to be valid by evidence 
tha t the two tracts were occupied and used as 
one rjarcel and for one purpose: Greer v. 
Wheeler, 41-85. 

Where lands were sold en masse, held, t h a t 
the objection tha t the sale was void on t h a t 
account should not be considered upon appeal , 
where no cbj-.ction was made in the pet i t ion 
a t tacking the t ax title, and no relief was asked 
for upon tha t g round : Wallace v. Berger, 2 5 -
456. 

As to deed of lands sold in gross, see notes 
to § 1382. 

land in larger subdivisions than forty-acre 
tracts it may be so sold: Ware v. Thompson, 
29-65; Johnson v. Chase, 30-308. 

Under a former statutory provision requir
ing the advertisement of land assessed to un
known owners to be made in the largest prac
ticable quantities, held, that in such cases an 
entire section might be advertised, sold and 
deeded in one tract, the term parcel or t rac t 
1 eing properly applicable to the whole sec
t ion: Mu'rii'nv. Cole, 38-1 i-l. 

Where the use and nature of lots require 
them to be regarded as one parcel the law will 
so treat them, and the sale of such property as 
one lot will be held val id: Weaver v. Grant, 
39-294. 

Although a sale in gross of tAvo separate 

1 3 5 8 . B i d ; p u r c h a s e r ; h o m e s t e a d . 876. The person who offers to 
pay the amount of taxes due on any parcel of land, or town lot, for the 
smallest portion of the same is to be considered the purchaser, and when such 
purchaser shall designate the portion of any tract of land or town lot for 
which he will pay the whole amount of taxes assessed against any such t ract 
or lot, the portion thus designated shall, in all cases, be considered an undi
vided portion. In all cases Avhere the homestead is listed separately as a home
stead, it shall be liable only for the taxes thereon. [ R , § 766; C , '51, § 501; 
9 G. A., ch. 173, § 9.] 

Purchase by county: A county cannot 
become the purchaser of lands at tax sale; 
Bruck v. Broesigks, 18-393. 

B i d : Under this section the bid of a pur
chaser is to be for an undivided portion of the 
entire tract, if for less than the whole, and he 
acquires that undivided interest in the whole 
t r ac t : Brundige v. Maloney, 52-218. 

Therefore, held, tha t an offer to pay taxes on 
a forty-acre tract offered for sale 1 or " tour-
teen acres " was so uncertain as to render void 
a deed executed in conformity with such bid, 
and a notice given in pursuance thereof: 
Poin dexter v. Doolittle, 54-52. 

An undivided interest cannot be sold for 
taxes on the whole property : Cragin v. Henry, 
40-158. 

The sale of an undivided interest in land on 
which the taxes remain unpaid, the taxes hav
ing been paid upon the other undivided inter
est, is competent and proper: Peireev. Weare, 
41-378. 

Where it appears tha t the sale is not for the 
whole amount of the t ax it will be presumed, 
in support of the deed, that the sale was made 
under the provisions of § 1361: Griffin v. Tut-
«e, 74-219 

D e s c r i p t i o n : Where the description of 
property to be sold was indefinite, held, tha t 
the owner of the land could not make objec
tion, on tha t ground, to the sale of the prem
ises for a valid t a x : Burlington & M. R. R. 
Co. v. Spearman, 12-112. 

Sale by a municipal corporation for taxes 
held invalid for the reason tha t the register of 
sales on the officer's certificate indicated t h a t 
there was not a sufficient description of t he 
property : Vauyhan v. Stone, 55-213. 

S a l e of h o m e s t e a d : Under a law exempt
ing the homestead from liability for any taxes 
except those due upon it exclusively, nei ther 
an officer making a tax sale nor the person pur
chasing thereat can extend the liability of tho 
homestead by a sale and purchase of it in 
connection wi th other l ands : Penn v. Ciemans, 
19-372. 

Two or more lots jointly composing the 
homestead may be sold as one tract, and the 
sale will not be invalid as being in m a s s : 
Weaver v. Grant, 39-294. 

Unless the homestead is listed separately all 
the taxes against the owner become nens 
thereon as upon any other real p rope r ty : 
Salter v. Burlington, 42-531. 

1 3 5 9 . Sale c o n t i n u e d . 877. The treasurer shall continue the sale from 
day to day as Ions' as there are bidders, or until the taxes are all paid. [ R , 
§767; C./'51, §499.] 

Whether it was illegal or even improper for 
the treasurer to regard all sales made undoi* a 
continuance as of the date of the commence
ment of such sale, quaere: Phelps v. 'Meade, 
41-470; and the deed is conclusive that con

t inuances were properly made, e t c . : See notes 
to ;• 1382. 

As to adjournments and sales on the first 
Monday.» of subsequent months, see £§ 1368 
and 1371. 

1 3 6 0 . R e s a l e . 878. The person purchasing any parcel or part thereof 
shall forthwith pay to the treasurer the amount of taxes and costs charged 
thereon, and on failure to do so, the said parcel shall at once again be offered 
as if no such sale had been made. Such payments may be made in the same 
fund receivable by law m payment of taxes. [11., § 768; 0., '51, § 502.] 
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1361. Sale for portion of tax. 16 G. A., ch. 79, § 1; 20 G. A., ch. 194, 
§ 6. I t shall be the duty of the several county treasurers of this state, on the 
first Monday of December in each year, or [at] any adjourned sale thereafter, 
to offer and sell at public sale, to the highest bidder therefor, all lands and 
tOAvn lots Avhich then remain liable to sale for delinquent taxes, and which 
have heretofore been advertised and offered at public sale and passed for want 
of bidders, for two or more years, by giving general notice of such sale for 
six weeks previous thereto in the official papers of each of their respective 
counties, which said notice shall refer to and embrace the general provisions 
of this act; and in case of redemption of any real estate sold under the pro
visions of this act, the purchaser shall only receive the amount paid and a pro 
rata proportion of the penalty, interest and costs. 

[By special provision the changes made in this section by 20 G. A., ch. 194, took effect the 
second Monday of November, 1884.] 

Under ibis section the owner in making re- The deed being presumptive evidence that 
deu.ption must pay the amount due on the the sale was lawfully made it will be presumed 
real estate at the t ime of sale, and that tha t the sale was made under tho provision of 
amount must be regarded as the full amount this act if it appears to have been for less 
of interest, taxes, penalties and costs as pro- than the whole amount of taxes due : Griffin 
vided by the existing l a w : Soper v. Espeset, v. Tuttle, 74-219. 
63-326. » 

1 3 6 2 . A p p o r t i o n m e n t o n r e d e m p t i o n . 16 G. A., ch. 79, § 2. In as
certaining the interest and penalties to be paid upon the redemption of such 
real estate from such sale, the sum due on any piece or parcel of real estate 
sold under and by virtue of the provisions of this act, shall be taken to be the 
full amount of taxes, interest and costs due on such parcel at the time of such 
sale; and all the provisions of the revenue IUAVS of loAva, not inconsistent with 
this act, shall apply to such sale, and to the redemption of any real estate sold 
by virtue of this act; and the amount so paid for any parcel of real estate shall 
be apportioned pro rata among the different funds to which it belongs. 

1 8 6 8 . U n a v a i l a b l e t a x . 16 G. A., ch. 79, § 3. The amount of taxes due 
on any real estate sold under the provisions of this act, in excess of the amount 
for which the same Avas sold, shall be credited, as unavailable tax, to the county 
treasurer, by the county auditor, apportioning the amount among the different 
funds to which the same belongs. The amount of such excess due to funds 
belonging to the state, shall be reported by the count}7 auditor to the auditor 
of state as unavailable, who shall give the county credit for the same. 

1 3 6 4 . O w n e r m a y p a y be fo re sa le . 879. Any person owning or claim
ing lands, or town lots, advertised for sale as aforesaid, may pay to the county 
treasurer, at any time before the sale thereof, the taxes due thereon with in
terest, cost of advertising, and all the costs Avhich may have accrued up to the 
time of such payment. [R , § 769.J 

1 3 6 5 . A d v e r t i s e m e n t . 880. In all advertisements for the sale of real 
property for taxes, and in entries required to be made by the county auditor, 
treasurer, or other officer, letters and figures may be used as they have been 
heretofore, to denote townships, ranges, sections, parts ot sections, lots, blocks, 
date, and the amount of taxes, interest, and costs. And no irregularity or in
formality in the advertisement shall affect in any manner the legality of the 
sale, or the title to any real property conveyed by the treasurer's deed under 
this chapter, but, in all cases, the provisions of this chapter shall be sufficient 
notice to owners of the sale of their property. [R , § 770.] 

1 3 6 6 . Cer t i f i ca te of p u b l i c a t i o n . 881. The treasurer shall obtain a 
copy of said adATertisement, together with a certihcate of the due publication 
thereof, from the printer or publisher of the newspaper in which the same shall 
have been published, and shall iile the same in the office of the county auditor, 
and such certihcate shall be substantially in the following form: 

1, A. B.j publisher or printer) of the , a newspaper printed and pub-
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lished in the county of and state of IoAva, do hereby certify that the fore
going notice and list Avere published in said newspaper once in each week for 
three successive weeks, and the last of which publications Avas made on the 

day of , A. D. 18—, and that copies of each number of said paper in 
which said notice and list were published, Avere delivered by carrier or t rans
mitted by mail to each of the subscribers to said paper, according to the accus
tomed mode of business in this office. 

A B , 
Publisher (or printer) of the . 

STATE OF IOWA, 
County. C ss-

The above certificate of publication was subscribed and sworn to before me 
by the above named A. B., who is personally known to me to be the identical 
person described therein, on the day of , A. D. 18—. 

0 D , 
County Auditor Countv, Iowa. 

[R-, § 771.] 
A failure to comply with the provisions of this section does not invalidate the t a x d e e d : Hur

ley v. Powell, 31-64. 

1367. R e c o r d of sa les . 882. The county auditor shall attend all sales 
of real property for taxes made by the treasurer, and make a record thereof in 
a book to be kept by him for that purpose, therein describing the several par
cels of real property on which the taxes and costs Avere paid by the purchaser, 
as they are described in the list or advertisement on file in his office, stat ing 
in separate columns the amount as obtained from the treasurer's tax list, of 
each kind of tax, interest, and costs for each tract or lot, how much and what 
part of each tract or lot was sold, to Avhom sold, and date of sale. The 
treasurer shall also keep a book of sales m which, at the time of sale, he shall 
make the same records. He shall also note in the tax list, opposite the de
scription of the property sold, the fact and date of such sale. [ R , § 772.] 

The record of sales is receivable in evidence: where t he t a x deed is recorded prior to t h e 
McCready v. Sexton, 29-356, 375; Chandler v. execution sale; but if such deed was not r e -
Keeler, 46-596. corded, and the purchaser at execut ion sale 

A failure to make the record of the fact of had no notice, actual or otherwise, i t wou ld 
sale as here required will not enable a subse- seem t h a t he would be protected: Negus v. 
quent purchaser at an execution sale to t ake Yancy, 23-417. 
title paramount to tha t of the t ax purchaser, 

1 3 6 8 . Sa le a d j o u r n e d . 883; 20 G. A., ch. 191, § 4. When all the parcels 
of real property advertised for sale shall have been offered, and a portion 
thereof shall remain unsold for want of bidders, the treasurer shall adjourn 
the sale to some day not exceeding two months from the time of adjourn
ment, due notice of which day shall be given at the time of adjournment, 
and also by keeping a notice thereof posted in a conspicuous place in the 
treasurer's office; but no further advertisement shall be necessary. On the 
day fixed for the re-opening of the sale the same proceedings shall be had 
as provided hereby for the sale commencing on the first Monday of Decem
ber. And further adjournments shall be made from time to time, not exceed
ing two months, and the sales shall be thus continued until the next regular 
annual sale, or until all the taxes shall have been paid. [R , § 773.] 

[By special provision the changes made in this section by 20 G. A., ch. 194, took effect t h e 
second Monday of November, 1884.] 

While it may not be essential to the validity cumstance tending to show tha t there was no 
of a sale made a t an adjournment to show such adjournment . I t is proper, therefore, on 
that a record of the adjournment has been such a question, to admit the register of sales 
made, still it is proper tha t such an entry should in evidence: Chandler v. Keeler, 46-596. 
be made on the register of sales, and the fact A wr i t ten memorandum of the adjourn-
tha t no such entry appears thereon is a cir- ment of a sale kept by the treasurer is not a 
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record, and is incompetent to overthrow the 
presumption of regularity raised by the deed: 
Clark v. Thompson, 37-536. 

A n averment in an answer at tacking the 
validity of a tax sale, tha t it was made on a 
day not authorized bj ' law, precludes the sup
position that it may have been made on a day 

1 3 6 9 . P e n a l t y , 
sale of lands as res 

authorized by reason of ad journment : Plynvp-
ton v. Sapp. 55-195. 

The t ax deed is conclusive that continu
ances were properly made : See notes to § 1382. 

As to sales on the first Monday ol succeed
ing months, see § 1371 and notes. 

884. If any treasurer or auditor shall fail to attend any 
jiiired by this chapter, either in person or by competent 

deputy, he shall be liable to a line of not less than fifty nor more than three 
hundred dollars, to be recovered by an action in the district court against the 
treasurer or auditor, as the case may be, and his bondsmen. And if such offi
cer or deputy shall sell, or assist in selling, any real property, knoAving the 
same to be not subject to taxation, or that the taxes for which the same is sold 
have been paid, or shall knowingly and wilfully sell, or assist in selling, any 
real property for payment of taxes to defraud the oAvner of such real prop
erty, or shall knowingly and wilfully execute a deed for property so sold, he 
shall be liable to a line of not less than one thousand nor more than three 
thousand dollars, or to imprisonment not exceeding one year, or to both fine 
and imprisonment, and to pay the injured party all damages sustained by any 
such wrongful act, and all such sales shall be void. [R, § 774; 9 G. A.T 
eh. 17«, § 11.] 

1 3 7 0 . F r a u d Of officers. 885. If any county treasurer or auditor shall 
hereafter be, either directly or indirectlv, concerned in the purchase of any 
real property sold for the payment of taxes, he shall be liable to a penalty of 
not more than one thousand dollars, to be recovered in an action in the dis
trict court, brought in the name of the county against such treasurer or audi
tor, as the case maj7 be, and his bondsmen; and all such sales shall be void. 
[R , § 775.] 

The act of an employee in the treasurer 's 
office in bidding in land for another in which 
he afterwards acquired an interest, he being 
at the tune of the bid not a deputy, but 
merely employed in clerical services, held not 
sufficient to render the sale invalid: Lorain v. 
Smith, 37-67. 

In view of the lapse of t ime in a part icu
lar case and the expiration of the five-vear 
limitation, held, tha t it was too late to ques
tion the r ight of the treasurer to buy in the 
certificate of a tax sale, and execute a deed 
to himself: Guthrie v. Harker, a7 Fed. Rep., 
586. 

Where the sale is void as provided in the 
last clause of this section, for fraud, the owner 
may set up and show such fraud to defeat the 
tax title in any action in which the holder 
thereof relies upon such t i t le : Corbin v. Bee-
bee, 36-336. 

The word " void " is here used in the sense 
of voidable. A t ax deed Avhich might be void 
for fraud in the hands of the original pur
chaser will be good in the hands of a subse
quent purchaser in good faith without notice 
of the f raud: Ellis v. Peck. 45-112. 

And further as to fraud of officers or pur
chasers and the effect thereof, see g 1382 and 
notes. 

The act of tho treasurer in bidding off land 
as tho agent of another for compensation con
stitutes sufficient fraud to invalidate the deed: 
Corbin v. Beebee, 36-336. 

And where a party sent a sum of money to 
the treasurer with instructions to bid off for 
h im the amount sent, for which services he 
was to be paid a commission, and the sale was 
thus made, held, tha t the treasurer was "con
cerned in the purchase," and the sale was void: 
Everett v. Beebee, 37-452. 

Where it appeared that land was marked 
on the record of the lax sale as sold to a par ty 
w h o was not present and did not bid, and did 
not have knowledge of nor consent to the sale, 
and the certificate of sale was issued in the 
n a m e of tua ! party, but retained by the deputy 
treasurer making the sale, and afterward an 
assignment of such par ty to him was procured, 
and it appeared that the name of the par ty 
was used lo enable the officer to acquire title, 
held, that the sale was void tor f raud: Ellis v. 
Peck, 45-112. 

Where tiie deputy treasurer as guardian of 
a minor son caused property to be bought in 
at a tax sale, an I paid the amount ol the bid 
out of tiie funds ot such minor, causing a cer
tificate of pui chase to be assigned to him, 
held, tha t he was so far concerned in the pur
chase as to render the sale void: Kirk v. St. 
Thomas Church, 70-287. 

1 3 7 1 . S u b s e q u e n t s a l e . 886. If, from neglect of officers to make re
turns, or from any other good cause, real property cannot be duly adver
tised and offered for sale on the first Monday of October, the treasurer shall 
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make the sale on the first Monda}7 of 
it can be made, allowing time for the 
[R , § 776.] 

A deed reciting a sale as made on the first 
Monday ol a subsequent month to that on 
which the regular sale is directed to be made 
by statute will not be deemed void as showing 
a sale at a time not authorized by l a w : El-
dri Ige v. Kwhl, 27-160. 

A tax sale held subsequently to the first 
Monday in October will not be void al though 
there is no record of a sale being commenced 
on the date required by law, nor of an ad
journment from tha t date to the actual date 
of sale: Easton v. Savery, 44-654. 

the next succeeding months in Avhich 
publication as provided in this chap te r . 

W h e r e it appears from the deed t h a t t h e 
sale was made on the first Monday of s o m e 
month subsequent to October, it will be p re 
sumed tha t a proper cause existed for ho ld ing 
the hale at such t ime. The reason t he r e fo r 
neo'l not appear of ••ee-v); Ib^'d.; Sully v. 
Kuehl, 30-275; Love v. Welch, 33-192. 

If the non-existence of these condi t ions c a n 
in any event be shown to defeat the t a x t i t le , 
the burden of proof is upon the p a r t y w h o 
assails i t : Love v. Welch, 33-192. 

CERTIFICATE OF PURCHASE. 

1 3 7 2 . H o w m a d e ; w h a t c o n t a i n . 887. The county treasurer shall 
make out, sign, and deliver to the purchaser of any real property sold for t h e 
payment of taxes as aforesaid, a certificate of purchase, describing the prop
erty on which the taxes and costs Avere paid by the purchaser, as the same was 
described in the records of sales, and also how much and what part of each 
tract or lot was sold, and stating the amount of each kind of tax, interest, 
and costs for each tract or lot for which the same was sold, as described m 
the records of sales, and that payment had been made therefor. If any per
son shall become the purchaser of more than one parcel of property, he may 
have the whole included in one certificate, but each parcel shall be separately 
described. [R , § 777; G, '51, § 503.] 

The certificate does not pass the title to the based upon such redempt ion: Rice v. Nelson, 
purchasei, but it remains in the owner unti l 27-148. 
the execution of a deed: Williams v. Heath, The certificate is evidence of the facts re-
22-519; Lake v. Gray, 35-44. cited therein, but in case it is found to be in 

The purchaser of land at t ax sale acquires conflict with the record of sales, t h e la t te r 
no right or interest therein until he leceives a will prevai l : McCready n. Sexlon, 29-356, 374: 
deed. While the property is subject to re- Henderson v. Oliver, 32-512. 
demption he has but a chattel interest, and Where the holder of a certificate of pur-
such interest does not pass by an a t tempted chase at t a x sale brought action for was te in 
conveyance of the property itself: Rice v. retnoviug a building from the premises sold, 
Bates, 68-393. and got judgment , which was m a l e s lien 

The certiricate of purchase simply gives the upon the building and the premises to which 
purchaser a hen for the taxes, interest, costs it had been removed, held, tb?t his lien upon 
and penalties, e tc . : Eldridge v. Kuehl, 27-160: the building thereby became junior to t h a t of 
Mallory v. French, 38-431. a mortgagee taking his mortgage subsequent ly 

A certificate issued under a t ax sale which to the sale but before j u d g m e n t : Phillips v. 
omitted the name of the town or addition, Myers, 55-265. 
but was correct in other particulars, held com- The owner of the certificate m a y recover 
petetit and sufficient to prove that said prem- treble damages for waste or t respass : See 
ises were redeemed, in an action of r ight §§4579, 4580. 

1 3 7 3 . A s s i g n m e n t . 888. The certificate of purchase shall be assignable 
by indorsement, and an assignment thereof shall A7est in the assignee, or his 
legal representative, all the right and title of the original purchaser; and the 
statement in the treasurer's deed of the fact of the assignment shall be pre
sumptive evidence of such assignment. In case said certificate is assigned, 
then the assignment of said certificate shall be placed on record in the office 
of the county treasurer in the register tax sales. [ R , § 778; 9 G. A., ch. 173, 
§ 12.] 

A certificate of purchase at tax sale pos
sesses none of the peculiar characteristics of 
negotiable paper, and, the translerce is not 
protected as the indorsee of such ins t ruments : 
Watson v. Phelps, 40-482. 

One who takes by assignment a certificate 

of purchase of property at a t ax sale acquires 
no greater r ight than the purchaser a t the sale, 
and as to all the infirmities thereof s tands in 
the shoes of the purchaser: Light v. West, 42-
138; Besorei. Dosh, 43-211. . 

An assignee by indorse*nent of t he certifi-
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cate without notice of a prior transfer thereof 
acquires a better title thereunder than one 
who had previously taken the assignment of 
such original certificate: Griswold v. Wilson, 
36-156. 

Where the purchaser at tax sale did not pay 
tho amount bid, but such amount was subse
quently paid by another, and an assignment 
of the certificate by the bidder was thereupon 
procured to be made to such third person, held, 
tha t the bidder had no interest in the sale, and 
the fact that prior to the assignment he had 
executed a deed for the property covered 
thereby under another title would not defeat 
the claim of the assignee of the certificate: 
Lloyd v. Bunco, 41-660. 

Under the provision of the Revision of 1860, 
which did not require the recording of the as
signment of a tax certificate, held, tha t the 
assignee from the tax purchaser after the as
signment of such certihcate to another was 
not protected: Smith v. Stephenson, 45-645. 

Assignment of the certificate of purchase to 

1374. Payment of subsequent taxes. 

a person who has purchased the property sub
sequently to the sale amounts to a redemp
tion : Bowman v. Eckstien, 46-583. 

The fact tha t a party who has no r ight to 
redeem procures an assignment of the certifi
cate of purchase under the representation tha t 
he is entitled to and will redeem, but does not 
do so. will not entitle persons adversely claim
ing title to any relief: Curtis v. Smith, 42-665. 

The statute does not make the record of the 
assignment constructive notice of the rights of 
the assignee. The owner of the property may 
effect redemption by contract with the holder 
of the certificate instead of in the mode 
pointed out by statute. But if he elects to 
take tha t course he must know at his peril 
that the person with whom he deals is the 
owner of the certificate: Swan v. Whaley,75-
623. 

If the treasurer executes a deed to the per
son entitled to the certificate of purchase, it 
will be valid though no writ ten assignment is 
recorded: Ibid. 

889. The county treasurer shall 
also make out, sign, and deliver to the purchaser of any real property sold for 
taxes aforesaid, duplicate receipts for any taxes, interest, and costs, paid by 
said purchaser, after the date of said purchase for any subsequent year or 
years, one of Avhich receipts said purchaser shall present to the county auditor, 
to be by him filed in his office, and a memorandum thereof entered on the reg
ister of sales. And if he neglect to file such duplicate receipt with the auditor 
before the redemption, such tax shall not be a lien upon the land, and the per
son paying such tax shall not be entitled to recover the same of the owner of 
such real estate. [10 G. A., ch. 100, § 1.] 

issuance of the deed: Thode v. Spofford, 65-
294; Elliott v. Parker, 72-746. 

Taxes paid by the purchaser after redemp
tion is made by the owner cannot be recovered, 
and if he pays them upon the supposition tha t 
the redemption is illegal he does so at his peri l : 
Byington v. Allen, 11-3; Byington v. Walsh, 
11-27. 

A purchaser of property exempt from taxa
tion acquires no such interest by such purchase 
as will give him the right to a lien for taxes 
paid for subsequent years, though tho property 
has passed to a third person who cannot claim 
the exemption : Byington v. Wood, 12-479. 

As to recovery of taxes paid under a sale 
which is not valid, see notes to §§ 1382 and 1384. 

Where the duplicate receipt for subsequent 
taxes paid by the tax purchaser is not filed, 
etc. , the owner may redeem without paying 
such taxes: Kennedy v. Bigelow, 43-74. 

This provision as to filing duplicate receipts 
does not apply to payment of taxes by pur
chaser or owner of the land after the execution 
of the tax deed: Barke v. Early, 72-273. 

The purchaser cannot pay taxes for years 
previous to the sale which have not been in
cluded in the amount for which the property 
was sold, and thereby compel the owner, in 
redeeming, to pay such taxes : Sheppard v. 
Clark, 58-371. 

These provisions as to filing the duplicate t a x 
receipts are not applicable as to taxes paid after 

BEDEMPTI02T. 

1 3 7 5 . HOW effected. 890; 19 G. A., ch. 45. Eeal property, hereafter 
sold under the provisions of this chapter, may be redeemed at anyt ime before 
the right of redemption is cut off, as hereinafter provided, by the payment to 
the county auditor of the proper county, to be held by him subject to the order 
of the purchaser, of the amount for which the same Avas sold and ten per 
centum of such amount immediately added as a penalty, with ten per cent, in
terest per annum on the whole amount thus made from the day of sale, and 
also the amount of all taxes, interest, and costs paid for any subsequent year 
or years, and a similar penalty of ten per centum added as before on the 
amount of the payment for each subsequent year, Avith ten per cent, interest 
per annum on the whole of such amount or amounts from the day or days of 
payment, unless such subsequent taxes shall have been paid by the person for 
whose benefit the redemption is made, which fact may be shown by the treas-
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urer's receipt; and provided further, that such penalty for the non-payment of 
the taxes of any such subsequent year or years shall not attach, unless such 
subsequent tax or taxes shall have remained unpaid until the first day of March 
after they become due, so that they have become delinquent, nor shall any of 
said penalties apply in the cases mentioned in the last clause of section eight 
hundred and sixty-six of this chapter [§ 1348]. [B., § 779; C , '51, § 505; 13 G. 
A.,ch. 90; ch. 173, § 18.] 

[The act (19 G. A., ch. 45) which changed the penalty provided for by this section from 
twenty to ten per cent, contained a proviso tha t it should " not affect sales a lready m a d e or 
penalties upon taxes hereafter paid upon sales made before the taking effect of this act . ' ] 

K e d e m p t i o n of w h o l e : Where a party, 
by reason of owning any interest in the prop
erty, has a r ight to redeem, he may redeem 
the whole, and the purchaser may require him 
to redeem the whole, if a n y . Curl v. Watson, 
25-35; Rice v. Nelson, 27-148. 

R e d e m p t i o n of p a r t : A sale of several dis
tinct subdivisions or parcels of land in gross is 
irregular, and neither the officer who makes 
the sale nor the purchaser thereat will be per
mitted to take advantage of such wrongful 
act so as to defeat the right of redemption to a 
portion of the land so sold: Penn v. Clemans, 
19-372. 

In such case the purchaser or the officer has 
the right to receive only the amount pro rata 
paid at the sale with the penalty and interest 
ti ereon, and this, too, whether the property 
was assessed and taxed for more or less than 
its actual or relative va lue : Ibid. 

The owner of an undivided interest in prop
erty cannot be required to pay the taxes due 
upon the whole property, and if a sale is made 
for taxes upon the whole he may redeem his 
interest: Craginv. Henry, 40-158. 

F r o m s a l e for p o r t i o n of t a x : Under 
§ 1361. providing that , where property has been 
offered two or more years and not sold for 
want of bidders, it shall be offered and sold to 
the highest bidder, and in case of redemption 
the purchaser shall only receive the amount 
paid and a pro rata, proportion of the pen
alty, interest and costs, the owner in making 
redemption from such sale must pay the 
amo'iut due on the real estate a t the t ime of 
sale including the penalties, interest and costs 
accrued up to that time, no mat ter how much 
less than the amount due the land was sold 
for: Hope? v. Kspeset, 63-326. 

A m o u n t t o he p a i d : Where the proper 
notice is not given ot the expiration of the 
period of redemption, and the owner subse
quently seeks to make redemption, the amount 
to be paid is the amount for which the land 
was sold and the penalties and interest pro
vided by law. The fact that par t of the taxes 
to be included in the amount to be paid in 
making redemption were paid more than live 
years before the time of redemption will not 
relieve the owner irom the obligation to pay 
them. The redemption is from the sale and 
not from the claim for t axes : Long v. Smith, 
67-22. 

The owner in redeeming must pay the pen
alty upon the taxes paid by the purchaser, 
subsequently to the sale, as well as upon the 
amount paid a t the sale: Mulligan v. Bin-
trager, 18-171. 

Under former provisions, held, tha t the 
holder of a certificate of purchase was not en

titled to receive repayment of city t axes upon, 
the property paid by him, bu t tha t t he provis
ion as to repayment of taxes paid by the pur
chaser ielated only to state and county t a x e s : 
Byington v. Rider, 9-566. 

Where land was sold for a portion only of 
the taxes delinquent a t the t ime of t he sale, 
and the purchaser immediately there," *'ter paid 
the balance of the delinquent taxes, held, t ha t 
the par ty redeeming mus t pay to the purchaser 
the amount of such taxes paid by h im wi th 
six per cent, interest : Kessey v. Connell, 68-
430. 

W h e r e the duplicate receipt for subsequent 
taxes paid by the tax purchaser is not filed, 
etc., the owner may redeem wi thout paying 
such t axes : Kennedy v. Bigelow, 43-74. 

Redemption can only be made by paymen t of 
the amount required by law. The audi tor 
cannot issue a certificate which shall have the 
effect to cut off the r ight of the holder of the 
certificate of purchase when no money is 
paid. Therefore, held, tha t where the board 
of supervisors directed the auditor to d raw a 
war ran t upon the county treasurer for a sum 
sufficient to redeem the property of a pauper 
from tax sale, and the auditor, wi thout having 
issued such war ran t or received any money 
for the redemption, issued a certificate of re
demption of the land to the county, such cer
tificate was not valid: Reeves v. Bremer 
County, 73-165. 

The provisions of this section and of the 
preceding are simply tha t when a person en
titled to redeem has paid to the auditor the 
amount necessary to effect the redemption as 
shown by the duplicate receipts on file in the 
auditor 's office, the redemption is completed, 
and no other claim can be asserted against 
h im or the land for taxes which have been 
paid by the purchaser of the property. But 
these provisions have no application to cases 
in which the redemption is effected by suit in 
equity, in which case the redemptioner is re
quired to pay the interest and penalty provided 
by this section on each instalment of taxes 
which has been paid by the purchaser, al
though, such taxes being paid after the issu
ance of the deed, no certificate thereof has 
been filed with the audi tor : Slyjield v. Bar-
num, 71-245. 

Ef fec t of r e d e m p t i o n : The sale of land 
for taxes does not divest the title of the owner, 
and if redemption is made the title remains 
free from such lien in all respects as if the 
taxes had been paid before sale: Lake v. Gray, 
35-44. 

Redemption by one lienholder inures to t he 
benefit of all, 'and after the redemption is 
made the tit le and liens stand in the same 
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manner as though no sale had taken place: 
Ellsworth v. Low, 62-178. 

Redemption from a subsequent t ax sale does 
not defeat the lien of a prior sale: Gray v. 
Coan, 30-536; S. G, 40-327. 

Certificate of purchase; rights of 
h o l d e r : Until the execution of a lax deed 
the title to the property remains in the orig
inal owner, even though the period of redemp
tion has expired without redemption being 
made, and such owner may maintain eject
ment against the holder of a t ax certificate 
whose title has not been perfected by the issu
ance of a deed : Williams v. Heath. 22-519. 

A s s i g n m e n t of c e r t i f i c a t e : The assign
ment of a certificate of purchase to a tenant 
in common, or the husband of such tenant in 
possession receiving rents and profits, and 
therefore under obligation to pay the taxes, 
amounts to a redemption: Bums v. Byrne, 
45-285. 

The assignment of a tax certificate during 
the period for redemption to one who has pur
chased the laud subsequently to the sale 
amounts to a redemption, and such purchaser 
does not hold the land free from the lien of 
prior taxes not included in such sale: Boiv-
man v. Eekslien, 46-583. 

Where one of twTo tenants in common in 
real property bid off the same for much less 

W h o m a y r e d e e m : l a construing the re
demption laws providing as to who may re
deem from a tax sale, the word " o w n e r " is 
held to be a generic te rm which embraces the 
different species of interest which may be 
carved out of a fee-simple estate: Adams v. 
Beale, 19-61. 

A party having any r ight or interest in the 
property may redeem, but a mere stranger to 
the title cannot : Byington v. Book waiter, 7-
512. 

A person having no interest in the property 
has no right to redeem, and if he pays money 
for that purpose the act neither vests title in 
him nor divests that of the tax purchaser, nor 
doe-> it inure to the benefit ot one having the 
r ight to redeem: Perm v. Clematis, 19-3(2. 

A purchaser a t a tax sale may disregard a 
redemption by a stranger to the title, and at 
the expiration of the period of redemption de
mand the execution and delivery of tne proper 
treasuier 's uv_ed. If, however, tne tax pur
chaser should consent to the redemption being 
made by a stranger, and should accept pay
ment of the redemption amount iroiu ium, 
tneieby intentionally giving up In» claim to 

than the amount of taxes due, and afterwards 
conveyed his interest to his co-tenant and as
signed to him his tax certificate, held, tha t 
money paid by the lat ter in satisfaction of the 
amount paid by his co-tenant and subsequent 
taxes, with the purpose of making redemp
tion, and paid back to him as holder of the 
certificate, could be recovered from him by the 
county: Emmet County v. Griffin, 73-163. 

B y a g r e e m e n t : I t is competent for a tax 
purcnaoer and tne land owner to agree that 
redemption may be made al ter the t ime when 
the r ight of redemption has expired, and as to 
the rate of interest to be paid upon making 
such redemption: Shoemaker v. Porter, 4 1 -
197. 

V o l u n t a r y : Money paid in redeeming 
land from a tax sale which is entirely void for 
the reason that no taxes were due on the prop
erty at the time of sale is voluntarily paid and 
cannot be recovered back: Morris v. Sioux 
County, 42-416. 

C o n s t r u c t i o n : The most liberal and be
nign construction is to be given to the statu
tory provisions for the redemption of real es
tate sold for taxes : Burton v. Iliutrager, 18-
348; Penn v. Clemans, 19-372; lii.es v. Nelson, 
27-148; Corning Town Co. v. Davis, 44-622; 
Foster v. Bowman, 55-237. 

the land and receiving money paid in exchange 
therefor, this would in effect be a redemption 
and would inure to the benefit of the t rue 
owner of the property: Wood v. Welpton, 29 
Fed. Rep., 405. 

The wife has such an interest in the home
stead belonging to the husband as to entitle 
her to redeem: Adams v. Beale, 19-61. 

The r ight of the wife to redeem from a t ax 
sale of the homestead continues unti l one year 
a l ter she becomes discovert: P'jijjner v. Krap-
fel, 23-37. 

Wherever the r ight of dower will be cut off 
by a tax sale, the widow is entitled to dower, 
or her assignee may redeem, although the 
dower has not yet been assigned or admeas
ured : Rice v. Nelson, 27-148. 

A lessee under a lease made subsequently to 
a sale may redeem the leased premises, even 
without the knowledge or consent of the 
owner : Byington v. Rider, 9-566. 

Purchase of property under execution 
against the owner, whether made before or 
a l ter a tax sale, gives the purchaser such an 
interest as to entitle h im to redeem: Byington 
v. Walsh, 11-27. 

1 3 7 6 . Cer t i f i ca te of r e d e m p t i o n . 891. The county auditor shall, upon 
application of any party to redeem any real property sold under the provisions 
of this chapter, and being satisfied that such party has a right to redeem the 
same, and upon the payment of the proper amount, issue to such party a cer
tificate of redemption, setting forth the facts of the sale substantially as con
tained in the certificate of sale, the dale of the redemption, the amount paid, 
and by whom redeemed, and he shall make the proper entries in the book of 
sales in his office, and shall immediately give notice of such redemption to the 
county treasurer. Such certificate of redemption shall then be presented to 
the treasurer, who shall countersign the same and make the proper entries in 
the books of his ollice, and no certificate of redemption small be held as evi
dence of such redemption without such signature of the treasurer. [It., g 780.J 
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Where a par ty buys land at execution sale 
which has been sold for taxes, he cannot, 
after making redemption, recover the amount 
so paid from the former owner : Barr v. Pat
rick, 59-134. 

The holder of the patent title may redeem 
although there is an outstanding tax title ac
quired under a prior sale: Lancaster v. County 
Auditor, 2 Dillon, 478. 

A person coming into possession under color 
of title alter a tax sale and before the expira
tion of the period for redemption has such an 
interest in the property as to bo entitled to 
redeem: Foster v. Bowman, 55-237. 

An heir of a mortgagee has sufficient equi
table interest to be entitled to redeem : Burton 
v. Flintrager, 18-348. 

Where the guardian of a minor had, by 
order of the court, sold lands of his ward, tak
ing a mortgage to secure deferred payments 
of purchase money, held, that the ward had 
such mlerest in the land so sold as to be en
titled to redeem from a tax sale: Witt v. Mew-
lurter, 57-545. 

The administrator of a party holding a 
mortgage upon real estate has a r ight to re
deem : Ellsworth v. Low, 62-178. 

An executor under the w'U of the deceased 
owner of ical property, in which will disposi
tion of the property is directed to be made by 
such executor, has a sufficient interest in the 
land to make redemption: While v. Smith, 68-
3i ) 

'L .tie of party claiming right to redeem held 
baiiicieut: Viele v. Van Sieenberg, 81 Fed. 
Rep., 249. 

A e t of officer i a r e d e m p t i o n : Fai lure of 
the treasurer i-o enter a memorandum of re
demption on the list of sales will not make it 
i m a h d : Byington v. BooktMlter, 7-512. 

li the owner pays the proper amount to re
deem, such redemption is not defeated by 
error of the officer m isouing the certificate of 
redemption as to what sales or taxes are re
deemed i r om: Cot bin v. Stewart, 44-543. 

The right of a minor or lunatic to redeem, 
under this section, is limited to his own inter
est in the propei ty, and does not extend to 
that of other owners or tenants in common : 
Jacobs v. Porter, 34-341; Stout v. Merrill, 
35-47; Miller v. Porter, 35-166. 

The simple production from the custody of 
the guardian of a minor, who was a near rela
tive, of an acknowledged conveyance, held not 
to make out a prima facie case of ownership 
m the minor entitling him to redeem: Walker 
v. Sargent, 47-448. 

Where a minor holds a mortgage upon land 
sold at tax sale, he may redeem to the extent 
of such interest: Lloyd v. Bwnce, 41-660. 

To entitle a minor to redeem after the gen
eral 'iiue of redemption has expired, he mus t 
have been the owner of the property sold at 
tne tune of the sale: Bui Ion o. Hintrager, 
lb-348; Tallmanv. Cooke, 39-402. 

W h c e land lias been redeemed from sale, 
but by reason of failure of the officer to m a k e 
proper entry thereof the fact of redemption 
does not appear, a deed issued in disregard of 
such redemption is void and passes no title to 
the purchaser: Venlonv. Ifa?/, 40-196. 

The r ight of the auditor to allow a redemp
tion cannot be questioned, nor the redemption 
set aside, in an action to compel the t reasurer 
to make a deed. The treasurer cannot disre
gard the action of the audi tor : Ilartman v. 
Anderson, 48-309. 

D i s c r e t i o n of off icer : W h e n one seeks to 
redeem from a lax sale under an equity or a 
claim not based upon a recorded title, which 
the law provides shall support the r ight of re
demption, the county officers must permit the 
redemption if they are satisfied he in good 
faith relies upon such equity or claim. The 
county officers cannot exercise judicial func
tions and cannot determine questions of tit le 
of this kind. Moreover, in cases wnerein the 
county officers are authorized and required to 
permit redemption, the courts will allow and 
enforce the right. I t cannot be possible tha t 
in a case wherein the officers would be re
quired to permit redemption, the courts would 
deny the r igh t : Cummings v. Wilson. 59-14. 

C a n c e l l a t i o n : A party who has taken the 
proper steps to make redemption is not bound 
by the action of the auditor in canceling the 
redemption certificate upon the s tub thereof, 
unless he acquiesces therein and surrenders 
the certificate, and receives the money paid in 
making the redempt ion: Ellsworth v. Low, 
62-178. 

S t u b a s e v i d e n c e : The stub of a redemp
tion certificate is admissible in evidence to 
show the fact of redempt ion: Ibid. 

R a t i f i c a t i o n : The acceptance by a t a x sale 
purchaser of the amount of redemption money 
paid in to redeem operates as a ratification of 
the treasurer 's act in issuing the certificate of 
redempt ion: Byington v. Hampton, 13-23. 

Where the rights of a minor in the property 
sold are acquired al ter the sale, whether by 
conveyance or descent, the t ime for redemp
tion is not extended: Stevens v. Cassady, 59-
113. 

The grantee of a minor has only five years 
from his purchase of the property to bring the 
act ion: McCaughan v. Tatinan, 53-508. 

The extension of t ime for bringing the ac
tion in favor of the minor does not operate to 
the benefit of the purchaser as against such 
minor, and such purchaser must bring any ac
tion on his t ax title wi th in five years from the 
execution and recording of his deed: Ibid. 

The disability of a minor is removed by his 
death, and the year within which redemption 
must be made commences to run from tha t 
t ime, and not from the t ime when he would 
h a \ e come of age : Gibbs v. Sawyer, 48-443. 

The right of a minor to redeem is assignable 

1371?. M i n o r s a n d l u n a t i c s . 892. If real property of any minor or 
lunatic is sold for taxes, the same may be redeemed at any time within one 
year after such disability is removed, in the manner specified in the following 
section, or such redemption may be made by the guardian or legal representa
tive under section eight hundred and ninety [§ 1375], at any time before the 
delivery of the deed. [R., § 779; 9 G. A., ch. 173, § l i . ] 
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t ime within a year after the removal of dis
ability will not entitle him to possession against 
the holder of a valid t ax deed. His interest 
in the land is an equity to be enforced, if at 
all, in a court of equi ty : McCaughan v. Tat
inan, 53-508. 

Where , in an equitable action to redeem on 
account of minority, plaintiff offers to redeem 
if he shall be required to do so, and defendant 
denies his right of redemption and claims to 
hold an absolute title, the costs should be 
taxed to defendant upon judgment being ren
dered in plaintiff's favor: Strang v. Burris, 
61-375. 

and will pass by conveyance: Stout v. Merrill, 
35-47, 57. 

Redemption by a guardian may be made 
before the execution of the tax deed, under 
the general provisions as to redemption, or 
after the execution of the deed, by equitable 
action: Witt v. Mnvhirter, 57-545. 

This section simply prescribes when the 
r ight to bring the action shall terminate, but 
does not provide that it can only be brought 
dur ing the year after the minor comes of age. 
I t may be brought by the guardian or the 
minor before the minor attains major i ty: 
Ibid. 

The fact that a minor may redeem at any 

1 3 7 8 . E q u i t a b l e ac t i on . 893. Any person entitled to redeem lands sold 
for taxes after the delivery of the deed, shall redeem the same by an equitable 
action in a court of record, in which all persons claiming an interest in the land 
derived from the tax sale, as shown by the record, shall be made defendants, 
and the courts shall determine the rights, claims, and interest of the several 
parties, including liens for taxes and claims for improvements made on the 
land by the person claiming under the tax title. And no person shall be al
lowed to redeem land sold for taxes in any other manner after the service of 
the notice provided for by the next section, and the execution and delivery of 
the treasurer's deed. [11 G. A., ch. 124, §§ 1, 2.] 

Mistake and other grounds: The fact 
t h a t the owner of property was a citizen in 
North Carolina, residing there during the 
civil war, held sufficient to entitle him to re
deem property sold at tax sale after the period 
of redemption had expired: Finley v. Brown, 
22-538. 

Where , through mistake of the officer, the 
owner failed to redeem from a valid sale, but 
redeemed from a subsequent invalid one, 
whicli he supposed was the only sale, he was 
allowed to redeem after the deed had been ex
ecuted, it being held that the mistake lying 
at the door of the officer was sufficient ground 
i 'orequilable relief: Noble v. Bullis, 23-559. 

Where the record showed two different 
sales of the same property for taxes for the 
same year, and it appeared that the land 
owner had in good faith redeemed from one 
of the sales believing that was the only one, 
held, tha t he might in equity maintain "an ac
tion to redeem irom the deed issued in pur
suance of the other sale, and should be per
mit ted to do so by paying the amount for 
which the land sold at the other sale, with the 
legal interest and penalties, but without costs 
of sale: Shoemaker v. Lacey, 38-277. 

A party making redemption may rely upon 
the lepresentations of officers as to the facts 
of the sale, and their mistake, error or negli
gence is sufficient ground to support a right of 
redemption by action after the execution of 
the tax deed: Corning Town Co. v. Davis, 
44-622. 

Where a person making redemption from a 
t ax sale paid the amount of subsequent taxes 
given liim by the auditor as having been paid 
by tiie tax purchaser, and received a certifi
cate ol redemption, and supposed that by such 
redemption all the taxes upon the land were 
satisfied, when in iact one i tem of tax for one 
of the > cars was not paid, and the land was 
afterwards sold therefor, held, tha t such owner 
might have the deed under the latter sale set 

aside and be allowed to redeem therefrom: 
Iowa Falls & S. C. R. Co. v. Storm Lake 
Bank, 55-696. 

Mere mistake on the part of the land owner 
in failing to pay his taxes when they become 
due and omitt ing to redeem from the tax sale 
is not sufficient ground to entitle him to re
deem in equi ty: P/ayter v. Cochran, 37-258. 

Where the purchaser at the sale made in
quiry as to taxes upon the property but not as 
to tax sales, held, tha t he was not entitled to 
redeem from a deed, issued in pursuance of 
such a sale: Moore v. Hamlin, 38-482. 

Where defendant had asked the treasurer to 
offer a certain tract of land for sale, and he 
had refused on the ground that no taxes were 
delinquent thereon, which was a mistake, and 
the land was subsequently offered and bid in 
by plaintiff, after which, wi th knowledge of 
the tax sale and within the time to redeem, 
defendant had bought the patent title to the 
property, held, that there was no ground for 
setting aside plaintiff's tax title at the suit of 
defendant: Gow v. Tidrick, 48-284. 

In a particular case, wdrere a party claimed 
the r ight to redeem in equity irom a t ax deed 
on the ground of certain unsuccessful offers to 
make redemption before the expiration of the 
time, consisting of visits to the auditor's office, 
which was found closed, etc., held, tha t the 
fact tha t twenty-six days elapsed after the 
making of such offer, and before the expira
tion of the t ime for redemption, without fur
ther steps being taken, precluded equitable 
relief: Harrison v. Owens, 57-314. 

Inaccuracy of statement in a letter by the 
treasurer to a property owner as to the amount 
which would be necessary to redeem the prop
erty from the tax sale, held not sufficient to 
entitle such property owner to redeem in 
equity after the expiration of the statutory 
period: Ellsworth v. Cordrey, 63-675. 

Where taxes are by mistake paid on other 
land than that intended, and the land of the 
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owner goes to sale without payment, such 
owner has no relief against his mistake: Max
well v. Hunter, 65-121. 

Where plaintiff sought to redeem from a t ax 
sale after the t ime fixed by statute had ex
pired, because of a mistake of the clerk in not 
stating such sale in response to a general offer 
to pay all taxes and redeem all property sold, 
held, that such general offer, without any re
quest to redeem from the specific sale in ques
tion, and the mistake of the clerk or negli
gence of the owner in not having the sale in 
question redeemed from under such general 
offer, would not raise an equity in favor of 
plaintiff as against an innocent purchaser: 
Bolinger v. Henderson, 23-165. 

T e n d e r : In an action to redeem from a t ax 
sale to avoid liability for the costs of the action 
tender should be made of the amount due de
fendant for taxes paid: Curl v. Watson, 25-35; 
Poindexler v. Doolittle, 54-52. 

Where a par ty was allowed by equitable 
action to redeem from a tax sale after the deed 
had been issued, on the ground of a bona fide 
attempt to redeem in proper time, which was 
rendered unavailing by error of the officer, 
held, tha t he should pay in making redemption 
the amount which he should have paid a t the 
t ime of the offer to redeem with six per cent, 
interest, and that as no offer to pay such 
amount had been made he should pay the costs 
of the action: Corning Town Co. v. Davis, 
44-622. 

Offer t o p a y : Where the par ty at tacking a 
tax title at the same time offers to redeem 
therefrom, and afterwards succeeds in defeat
ing such title on the issue made by the other 
party as to its validity, he should not be sub
jected to the costs of trial of that issue: Bro-
qiiet v. Sterling, 56-357. 

A m o u n t t o b e r e p a i d : Where a par ty 
seeks relief from a tax title under which the 
purchaser has procured a deed and is in pos
session, such redemption will be allowed only 
upon payment of a sum which would be suf
ficient to pay all taxes if they had not been 
paid by the purchaser: Thode v. Spofford, 65-
294. 

The rule that a party who succeeds in defeat
ing a tax deed must pay to the person holding 
under such deed the amount which the owner 
would have had to pay if such purchaser had 
not paid the taxes at the sale is not applicable 
where a party seeks by equitable action to re
deem from an illegal sale before the tax deed 
is issued. The treasurer 's certificate of sale 
does not vest in the purchaser the title and in
terest of the state and county. The amount 
which plaintiff should be required to pay in 
such a case is the taxes whicn the owner was 
legally bound to pay, with six per cent, inter
est : Roberts v. Merrill, 60-166. 

In an equitable action to redeem after exe
cution of the deed the party seeking to redeem 
should be required to refund to the purchaser 
the amount of taxes paid by him subsequently 
to the execution of the deed, with interest and 
penalty thereon, whether duplicate receipts for 
such taxes have been filed with the auditor or 
no t : Elliott v. Parker, 72-746. 

Where a party holding a tax deed appearing 
to be valid on its face had in good faith paid 
taxes for fifteen years, held, t ha t the owner of 

the land redeeming from such t ax sale in an 
action in equity should be recjuired to repay 
the t ax thus paid by the holder of the t ax t i t l e : 
Buck v. Holt, 74-294. 

There is to be a full equitable ad jus tment 
of the r ights of the par t ies ; and rents and 
profits, as well as claims for improvements , 
are to be taken into consideration in the ac
tion to redeem in equity. Where such ren ts 
and profits have been more than sufficient t o 
repay all the taxes, interest and penalty which 
the law imposes, the owner may have his ti t le 
quieted against the holder of the t a x t i t le 
wi thout further redempt ion : Strang v. Bur
ns, 61-375. 

Where the owner, prior to tho expiration of 
the t ime of redemption, offers to redeem, and 
such offer is refused by the holder of the cer
tificate, he may afterwards be allowed to re
deem in equity by paying the amount clue: 
Butterfield v. Walsh, 36-534. 

Where the owner of an undivided one-half 
interest in property covered by a t ax sale and 
deed was allowed to redeem therefrom in an 
equitable action, held, tha t such owner was 
properly required to pay one-half the value of 
improvements made by the tax purchaser, and 
entitled to be credited wi th the renta l va lue 
of the property exclusive of the improvements 
while occupied by the t ax purchaser ; and in 
such case further held tha t as plaintiff could 
not have ascertained in advance and tendered 
the amount necessary to redeem, one-half t he 
cost might properly be taxed to defendant : 
Elliott v. Parker, 72-746. 

In an equitable action to redeem under this 
section the question of improvements is to be 
considered. I t is not to be left to be deter
mined under the occupying claimant l a w : 
Serrin v. Brush, 74-489. 

C o s t s : Where in an equitable action to re
deem on account of minori ty the plaintiff 
offers to redeem if he shall be required to do 
so, and defendant denies his r ight of redemp
tion, and claims to hold an absolute tit le, t he 
costs should be taxed to defendant upon judg
ment being rendered in favor of plaintiff: 
Strang v. Burris, 61-375. 

The costs necessarily incurred in establish
ing plaintiff's r ight to redeem under this sec
tion const i tute part ol tile expense 01 le.iemp-
non and ought to be paid by the par ty w h o 
exercises such r ight : Serrin v. Brush, 74-
1»9. 

As to the r ight of the par ty whose t ax title 
is declared void to recover the taxes paid by 
him, see notes to 8 1382. 

E q u i t a b l e r e d e m p t i o n f r o m p a r t i e s 
h o l d i n g i n t r u s t : A par ty charged with the 
payment of taxes as agent cannot acquire a 
t ax title to his principal's land; and under the 
facts of a part icular case, held,, tha t the par ty 
acquiring a t ax title was the agent of the 
owner, and therefore tha t his title was void : 
Ellsworth v. Cordrey, 63-675. 

Where the guard ian of a minor purchased 
a t ax tit le by quitclaim deed from the pur
chaser at the sale, which deed was made to 
him as guardian, held, t ha t the conveyance 
inured to his ward's benefit and tha t a pur
chaser from him was chargeable wi th notice 
thereof and could not hold the lands as against 
the w a r d : Rankin v. Miller, 43-11. 
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A vendee taking possession under title bond 
and enjoying the rents and profits is, as be
tween lunioelf and the vendor, liable for the 
payment of accruing taxes, and cannot there
fore acquire, or cause to be acquired, a tax 
title as against his vendor: Hunt v. Rowland, 
&<j- Oo. 

Neither can a third person bid in the land 
for taxes at the dictation of such vendee, with 
the proceeds of produce from the land, and 
hold it as against the \ endor : Ibid. 

A mortgagor cannot acquire a tax title to 
the prejudice of a mortgagee; neither can a 
vendee who is in possession under a title bond, 
with the agreement to pay taxes, acquire as 
against the vendor a t ax title under a sale 
made prior to the bond for a deed. The duty 
of the vendee under such circumstances would 
be to redeem the property, and money so paid 
would be applied as a payment on the pur
chase money : Cowdry v. Guthbsrl, 71-733. 

It is the duty oi the holder of a life estate 
to pay the taxes, and lie cannot acquire a t ax 
tit le against the reversioner: Olleman v. Kel-
gore, 52-38. 

A purchaser of property at foreclosure sale 
cannot afterwards acquire a valid tax title as 
against a junior mortgagee, and the latter 
may be allowed to redeem upon payment of 
the taxes paid by such purchaser: Anson v. 
Anson, 20-55. 

The obl.gation to pay taxes due before the 
sale or mortgage of the property is upon the 
vendor or mortgagor, and does not pass to one 
who puichases with an agreement to pay off 
the mortgage: Porter v. Lafferty, 33-254. 

But the vendee having knowledge of the 
mortgage and its covenants, and therefore 
knowing that his vendor was under obligation 
to pay the taxes, undertaking to discharge the 
mortgage, cannot ai terwards acquire a valid 
t ax title by pm chase at t ax sale for such un
paid taxes so a-i t J do eat the mortgage: Ibid. 

The mortgagor or hiD grantee who assumes 
the payment of the mortgage cannot acquire 
a valid tax title as against the lien ot the 
mortgagee: Bowen v. Kurtz, 37-239. 

A mortgagee having the l ight to pay taxes 
for the protection of his security, a purchase 
by him at a tax sale of the property will be 
regarded merely as a payment of the taxes 
made for that purpose, by winch neither he 
nor any person holding under him can ac
quire a fax t i t le: Eck v. Swennumson, 73-423. 

A person in possession of and claiming title 
to land can acquire no additional right to a 
t a x deed if the taxes were a lien upon the 
land when he took possession. I t is the duty 
of a person acquiring the title and possession 
of land to pay the taxes, and he can acquire 
no r ight or title against the mortgagee by neg
lect of such d u t y : Stears v. Hollenbeek, 38-550. 

One purchasing land subject to the lien of 
taxes, and releasing his grantor from obliga
tion to pay the same, is presumed to have as
sumed their payment : Ibid. 

The mortgagor or his grantees with knowl
edge of the mortgage cannot acquire a t a x 
title as against the mortgagee: Ibid.; Fair v. 
Brown,, 40-209. 

Although the mortgagee is under no obliga
tion to pay the taxes upon the premises, yet 
he is authorized to redeem from a tax sale, 

and cannot, by acquiring title through such a 
sale, defeat the lien of prior mortgages: Fair 
v. Brown, 40-209. 

A junior mortgagee who has paid taxes on 
the property, upon redemption being made 
from him can recover only, as to taxes, the 
amount paid with six per cent, interest. He 
is not entitled to recover s tatute penalties: 
Garretison v. Scofield, 44-35. 

Where a creditor takes a tax title IO prop
erty of the debtor under the agreement that 
he is to hold the same as security, not only 
for advances before procuring it, but also for 
a judgment held by him against the debtor, 
such title will be deemed in equity as a mort
gage, and the debtor will be allowed to re
deem therefrom: Jordan v. Brown, 56-281. 

In such cases, while the deed will not be ab
solute against the holder himself, it will be 
absolute against other claimants to the land 
who do not take advantage of the right to re
deem: Ibid. 

Tax deeds procured by fraud and collusion 
on the part of the mortgagor and the tax pur
chaser may be set aside at the suit of the 
mortgagee sought to be defrauded thereby: 
Connolly v. Connolly, G3-202. 

Where plaintiff sought to subject lands oc
cupied by defendant to a debt contracted by 
defendant's father, and defendant asked in a 
cross-bill to have the title quieted in her, 
it appearing that plaintiff had, pending litiga
tion, redeemed the land from tax sale, held 
that , upon confirming defendant's title, the 
latter must pay to plaintiff the amount paid 
in such redemption: Seiuple v. McCrur<j, 
46-37. 

P e r s o n s n o t d e b a r r e d f r o m a c q u i r i n g 
t a x t i t l e : A person who is not in possession 
of real estate, but who claims title thereto 
under a void t ax deed, can become a purchaser 
at a subsequent t ax sale, procure a treasurer 's 
deed, and thereunder claim t i t l e : Neal v. 
Frazier, 63-451. 

While an owner of land, or one under obli
gation to pay taxes thereon, cannot acquire a 
tax title so as to defeat incumbrancers, or 
others setting up a title adverse to him, yet 
one who has no interest in the land and is 
under no obligation to pay the taxes, and is a 
stranger to the owner, may acquire a tax title 
thereon, even though he is in possession: Cur
tis v. Smith, 43-665. 

A c q u i r i n g t a x t i t l e b y t e n a n t i n c o m 
m o n : A tax title acquired by a tenant in 
common upon the common property will inure 
to the benefit of his co-tenants. He cannot 
thereby defeat their t i t le : Weare v. Van 
Meter, 42-128: Fliun v. MeKinley, 44-68; Fal
lon v. Chidester, 46-588; Shell v. Walker, 
54-386; Smith v. Smith, 68-608; Clark v. 
Browne, 70-139. 

The grantee of a tenant in common cannot 
acquire a tax title against co-tenants of his 
g ran tor : Austin v. Barrett, 44-488. 

The husband of a tenant in common in pos
session with his wile in the enjoyment of the 
profits cannot, by neglecting to pay the taxes 
and purchasing the property at lax sale, ac
quire a valid title as against her co-tenants: 
Burns v. Byrne, 45-285. 

A t ax deed acquired by a tenant in common 
is not sufficient in equity to divest the interest 
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of a co-tenant, even though the holder of the 
deed may have acquired the tax certificate be
fore becoming tenant in common: Tice v. 
Derby, 59-312; Flinn v. McKiuley, 44-68. 

Under particular facts, held, that a tax pur
chaser was to be considered a tenant in com
mon of the property, and therefore tha t t he 
other party interested therein might make re
demption from him upon payment of the 
proper amount : Conn v. Conn, 58-747. 

A tenant in common not m possession may 
purchase an outstanding tax title for his own 
benefit: Alexander v. Sully, 50-192. 

Under the circumstances of a particular 
case, held, that defendant having purchased 
from one whom he knew to have an undivided 
interest, and gone into possession, was a ten
ant in common with the owners of the remain
ing interest, and a t a x tit le acquired by h im 
would be presumed to be held for the benefit 
of al l : Shell v. Walker, 54-386. 

Relief against a tenant in common who has 
procured a tax title upon the common prop
erty is not barred by the statute of limitations 
as to actions on t ax titles, the real ground of 
the remedy being fraud of the tenant in at
tempting to acquire a tax title against his co-
tenant : Austin v. Barrett, 44-488. 

Contribution as to taxes paid by co-
t e n a n t : The tenant m common acquiring a 
tax title will be regai'ded as holding the title 
thus acquired in t rus t for his co-tenants unti l 
the presumption is rebutted by their refusal 
to contribute, and the tenant holding the title 
thus acquired can enforce contribution by 
action: Weare v. Van Meter, 42-128. 

Where a person purchased an undivided in
terest in real property without any notice or 
knowledge tha t any claim would be made for 
taxes previously paid by the owner of the 
other undivided interest, h»ld, that the lat ter 
could not recover a portion of such taxes from 
the former, or make them a claim against the 
l and : Stover v. Cory, 53-708. 

Where a co-tenant pays the taxes upon the 
whole property he will be limited in his recov
ery of the proportionate share due from other 

co-tenants to the amount paid wi th legal in
terest : Oliver v. Montgomery, 39-601. 

A tenant in common paying taxes upon the 
common property acquires a Len thereon for 
re imbursement : Oliver v. Montgomery. 42-36. 

Amount to be paid in redeeming in 
s u c h c a s e s : In making redemption from a 
t a x title acquired by one whose relations to 
the owner are such tha t he cannot acquire a 
valid t a x title against such owner, and w h o 
has paid subsequent taxes on t he premises, 
the owner should pay to the holder of t h e 
title the same amount he would have to pay 
to the treasurer in case the taxes had not been 
paid by the claimant under the t a x sa le : 
Ellsworth v. Cordrey, 63-675. 

Where plaintiff bought certain land at a t a x 
sale, and defendant, wi th fraudulent in tent , 
procured from a former owner a quit-claim 
deed, and on the s t rength thereof redeemed 
the land from plaintiff jus t before t he ex
piration of the period of redemption, it ap
pearing tha t the property had passed from 
defendant to an innocent purchaser, held, t h a t 
plaintiff, upon proving the fraudulent charac
ter of the transaction, might recover from de
fendant the value of the land a t the t ime of 
redemption less the amount paid h im to re
deem : Burgan v. Smith, 47-286. 

E s t o p p e l : One wdro buys property a t a t a x 
sale cannot claim an estoppel against one 
who, holding a t ax deed of the property sold, 
was present and bid against h im and gave no 
notice of his ti t le under the t ax deed, unless 
the former can show tha t he was not fully 
aware of the latter 's title, or t ha t he relied upon 
his action, or was in some way deceived or in
jured the reby : Case v. Albee, 28-277. 

C o n c l u s i v e : A redemption by action to 
which all persons appearing of record to have 
an interest in the property are made parties 
is conclusive evidence, and will be binding 
upon an assignee of notes secured by a mort
gage on the premises whose assignment is not 
recorded, al though he is not a p a r t y : Van 
Gorder v. Hanna, 72-572. 

EXECUTION OF DEED - •NOTICE GIVEN. 

1379. Notice of expiration of time for redemption. 894. After 
the expiration of two years and nine months after the date of sale of the land 
for taxes, the lawful holder of the certificate of purchase may cause to be 
served upon the person in possession of such land or town lot, and also upon 
the person in whose name the same is taxed, if such person resides in the 
county where the land is situated, in the manner provided by law for the 
service of original notices, a notice signed by him, his agent, or attorne}-, stat
ing the date of sale, the description of the land or town lot sold, the name of 
the purchaser, and that the right of redemption will expire and a deed for said 
land be made, unless redemption from such sale be made within ninety da\'s 
from the completed service thereof. Service may be made upon non-residents 
of the county by publishing the same three times in some newspaper printed 
in said county, and if no newspaper is printed in said county, then in the near
est newspaper published in this state. But any such non-resident may file 
with the treasurer of the county a written appointment of some resident of 
the county where his lands or lots are situated as agent upon whom service 
shall be made, and in such case, personal service of said notice shall be made 
upon said agent. Service shall be deemed completed when an affidavit of the 
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service of said notice, and of the particular mode thereof, duly signed and ver
ified by the holder of the certificate of purchase, his agent, or attorney, shall 
have been filed with the treasurer authorized to execute the tax deed. Such 
affidavit shall be filed by said treasurer, and entered upon the records of his 
office, and said record or affidavit shall be presumptive evidence of the com
pleted service of notice herein required; and, until ninety days after the serv
ice of said notice, the right of redemption from such sale shall not expire. 
Any person swearing falsely to any fact or statement contained in said affi
davit shall be deemed guilty of perjury and punished accordingly. The cost 
of serving said notice, whether by publication or otherwise, together with the 
cost of the affidavit, shall be added to the redemption money. [R., § 781; 14 
G. A., ch. 124.] 

T i m e for r e d e e m i n g : The right to redeem 
is terminated after the expiration of ninety 
days from completed service of notice whether 
the deed be then executed or no t : Ellsworth 
v. Low, 62-178. 

Under lormer statutes, held, tha t redemp
tion could not be made after the expiration of 
three years from t h e time of sale, al though 
the deed had not been taken by the purchaser: 
Pearson v. Robinson, 44-413; Scofield v. 
McDowell, 47-129. 

Under the same provisions, held, also, tha t 
the fact that the purchaser did not record his 
deed would not entitle the owner to redeem 
after the three years allowed, and that the fact 
tha t the purchaser went into possession and 
received rents and profits, before the record
ing of Lis deed, to an amount sufficient to sat
isfy the tax. interest and penalties, would not 
entitle the owner to redeem in an equitable 
action: Spengin v. Forry, 37-242. 

The law in force at the t ime of sale regu
lates the time within which redemption may 
be made, and not tha t in force at the t ime of 
the assessment: Negus v. Yancey, 22-57. 

Where the period allowed for redemption 
by the laws under which a tax sale was made 
was three years, held, tha t a statute enacted 
before tne expiration of that time alter the 
h lie, extending the t ime to four years, was 
unconstitutional. Whether a statute reducing 
the tune, or abrogating it entirely, would not 
lik,>w:se bo unconstitutional, qucere: Adams 
v. Beale. 19-61. 

VJ Here a statute gave to married women an 
o::nnded time within which to redeem, held, 
tha t a repeal of such s ta tute did not operate 
to take away the r ight of redemption from 
sales previously m a d e : Myers v. Copeland, 
20-22. 

P e r s o n s u n d e r d i s a b i l i t y : Where a per
son has the right to redeem within a t ime 
given by the general clause of the statute, 
such person may, if within either of the classes 
of persons to whom, by reason of disability, a 
greater t ime is given, redeem within such ad
ditional t u n e : Adams v. Beale, 10-81. 

Fur ther as to redemption by minors, luna
tics, etc., see § 1377. and notes. 

N o t i c e of e x p i r a t i o n of t i m e for r e 
d e m p t i o n ; w h e n n e c e s s a r y : The provision 
for service ot notice of the expiration of the 
period of redemption is applicable only where 
'•tun 3iT-. k j is j o'-sibie, and where it is im-
p>,-,ibie the time of redemption wih expire 
wiuioux notice, as, lor instance, where the 
property is assessed to an unknown owner and 

is not in the actual occupancy of any one, and 
in such cases a deed m a y issue in consumma
tion of the sale after the expiration of the 
three years allowed for redemption: Tuttle v. 
Griffin, 64^455; Chambers v. Haddock, Q4r-
556; Meredith v. Phelps, 65-118; Walker v. 
Sioux City & I. F. Town Lot, etc., Co., 65-
563; Burdick v. Connell, 69-458. 

In such cases the right of redemption ex
pires at the end of three years, and redemption 
cannot afterward be made, although no deed 
has yet been executed: Meredith v. Phelps, 
65-118. 

When land is unoccupied and taxed to un
known owners, there is no person on whom 
notice can be served, and the authority of the 
treasurer to execute the deed is not dependent 
upon the service of notice: Garmoe v. Stur
geon, 65-147. 

The fact that in an action based on such a 
sale the fact of giving notice is urged will not 
estop the tax title purchaser from showing 
that notice was not required: Walker v. Sioux 
City & I. F. Town Lot, etc., Co., 65-563. 

No notice is required to be served upon per
sons not in possession of the property and in 
whose names the property is not t axed: Bur
dick v. Connell, 69-458. 

P e r s o n i n p o s s e s s i o n : Where a timber 
lot not suitable for cultivation is used by a 
person in such way as such land is ordinarily 
used, he is to be deemed in possession, and is 
to be served wi th notice: Ellsworth v. Low, 
62-178. 

Notice is only required to be given to persons 
in actual possession, not to one who is merely 
in constructive possession: Parker v. Cochran, 
64-757. 

Where property is taxed to unknown own
ers, and the owner thereof is not in possession 
at the t ime of the sale, notice is not required 
to be given to such owner, although he has, 
after the expiration of three years but prior 
to the execution of the deed, gone into posses
sion of the proper ty: Meredith v. Phelps, 65-
118. 

Where a ra i lway company is in possession 
of a portion of the premises, condemned for 
right ot way, it has the right of redemption, 
and such r ight cannot be cut oil without no
tice of the expiration of the period for redemp
tion. A t ax deed executed without such 
notice would not extinguish the r ight of the 
company: Garmoe v. Sturgeon, 65-147. 

A peison who, at the t ime of the service of 
notice, had no possession except such as had 
been exercised by ploughing two furrows on 
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the land in question, without an}' right to do 
so being made to appear, held not sufficiently 
in possession to be entitled to notice: Stoddard 
v. Sloan, 65-680. 

Acts of the owner of city property, actually 
occupied as such, in causing weeds to be cut 
and hauled therefrom, lield sufficient to show 
that he was in possession and entitled to no-
lice : Sapp v. Walker, 66-497. 

Where a part owner of property was a mem
ber of the family of a brother residing upon 
the land, but had no control over it, lieni, tha t 
die was not in possession in such a sense tha t 
it was necessary to serve notice upon her. The 
possession contemplated by this section is 
actual and not constructive. It involves the 
occupying and controlling of the land and not 
mere residence noon i t : Rowland v. Brown, 
75-679." 

That a person be in actual possession it is 
not necessary for him to live on the land or 
have some person representing him stay upon 
it. The owner of cultivated land who leases 
it, reserving part of the crop as rent, is in act
ual possession when it is surrendered to him, 
even though he does not remain on the l and : 
Whities v. Farsons, 73-137. 

Even though the petition of plaintiff asking 
to redeem on account of failure to give notice 
to him as the person in possession of the land 
does not aver tha t he was in possession, he 
may prove such fact under such allegation 
made by him in his answer to defendant's 
cross-petition: Ibid. 

S u b s e q u e n t c h a n g e s : If the notice is 
served on the proper person, the right of the 
holder to a deed at the end of ninety days 
after the proof of such service is filed cannot 
be affected by any changes which may occur 
as to the taxation of the property or its own
ership, between the time of such service and 
the proof of service or issuance of the deed, 
even though there is delay in making the 
proof of service: Rice v. Bates, 68-393. 

M o r t g a g e e : The notice required to bo 
served before a tax deed can be made need 
not be served on the mortgagee unless he is in 
possession: Hall v. Guthridge, 52-408. 

P e r s o n t o w h o m t a x e d : Where land is 
not taxed in the name of tne owner, the omis
sion to serve notice upon such owner not in 
possession will not invalidate the deed : Par
ker v. Cochran, 64-757. 

Where at the t ime of the service of notice 
the land was listed and assessed for taxat ion 
to a purchaser of the same holding by a deed 
not recorded, and the assessor's book so show
ing was in the auditor's office, held, tha t no
tice must be served upon him although the 
land was still in possession of Ins grantor, upon 
whom notice was properly served : Healon v. 
Knight, 03-686. 

A party cannot, by procuring a quitclaim 
to property on which he holds a certificate and 
having it assessed to himself and then col-
ktsiveiy assigning his certificate 10 aiiotbei, 
have valid notice served upon hhvseh which 
shall entitle the assignee to a deed and -rive 
such assignee a title which he c :a then trans
fer to the original holder of the certii'icaie: 
Cummingsv, Browne, 61-385. 

Where the junior mortgagee bid in the 
property a t foreclosure, and then secured I he 

purchase of the property at t ax sale in the 
name of another for his benefit, and had no
tice of the expiration ot the period of redemp
tion served upon himself as the owner, held, 
tha t such notice was insufficient, and the t a x 
deed should be set aside: Frank v. Arnold, 
73-370. 

The object of the law being to give notice 
to the owner of the land, it is the d u t y of a 
purchaser to examine the records and ascer
tain in whose name the land is taxed and 
give notice to such person. I t may properly 
be considered tha t unt i l it is listed for taxa
tion it is taxed to the same person as in the 
previous year ; but when it is listed for t axa
tion in the name of another person and assessed 
to him, and the assessment returned to the 
auditor, then from the t ime of such listing it 
may properly be said to be taxed to tha t per
son: Heaton v. Knight, 65-434; Adams v. 
Snow, 65-435. 

Where there is a conflict between the asses
sor's books and the t ax duplicates placed in 
the treasurer 's hands, the property is to be 
deemed taxed to the person whose n a m e ap
pears on the t ax duplicate: Fuller v. Butler, 
72-729. 

Where no person is in possession of the land 
and it is taxed to an unknown owner, the t a x 
purchaser is entitled to a deed without giving 
an}7 expiration notice. He is not bound to 
look back of the assessment: Griffin v. Tuttle, 
74-219. 

Where the land was taxed to " H. CorJis," 
and the expiration notice was directed to " H, 
Corless," held, tha t the two names were sub
stantially the same and the notice was suffi
cient : Nyeum v. Raymond, 73-224. 

Where a par ty owned laud appearing on the 
treasurer 's books as taxed to persons unknown, 
bu t the records showed his ownership and tha t 
he had been owner for several years, dur ing 
which the land had been taxed in his name, 
held, tha t the taxat ion in the name of such 
par ty held good until a subsequent taxat ion of 
the land in the name of some other par ty , and 
the subsequent taxat ion of the property to an 
unknown owner would not relieve the holder 
of the certificate from the obligation to give 
notice to such owner : Hartley v. Boyntou, 5 
JMcCrary, 453. 

In an action to redeem from t a x sale on t he 
ground tha t proper notice of the expiration 
of the t ime of redemption was not given be
fore the issuance of the t ax deed, plaintiff 
should aver tha t the land was taxed in the 
name of some one for the year when the no
tice should have been given. If not taxed in 
the name oi any owner at the t ime notice is to 
be given, notice is not required: Grove v. 
Benedict, 69-346. 

Where the notice was served upon the owner 
of the legal title, the land being assessed for 
t ha t year to unknown owners, and it not ap
pearing that any one else was in possession, 
held, tha t tne owner of the legal title would 
be pi e^umed to bo m possession and tha t the 
service was sufficient: Hall v. Guthridge, 52-
40b. 

Notice is to be given to the person in whose 
name the land is taxed, but it is not reqir reu 
that such person shall be the own^r of tl.c 
land; Kessey v. Connell, 68-430. 
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A c t u a l k n o w l e d g e of the publication of 
notice will not obviate the necessity of serv
ice of notice in cases where such service is 
required bv s ta tu te : Reed v. Thompson, 56-
455. 

U n c e r t a i n t y of n o t i c e : Where the bid on 
which a forty-acre tract of land was sold was 
for " four teen acres ' ' thereof, and the notice 
so described it, held, tha t the notice was void 
ior uncertainty in the description: Poindexter 
r. DooMtle, 54-52. 

A notice sufficiently describing the land ex
cept that it designates it as containing thir ty 
acies instead of foity acres, where the descrip
tion would be complete without any designa
tion of the quantity, will not be rendered 
insufficient by reason of such mis take: Row
land v. Brown, 75-679. 

W h o t o g i v e n o t i c e : To constitute a per
son the holder ot the certificate of purchase 
so as to authorize him to make affidavit as to 
the publication of notice to redeem, it is not 
necessary that he have physical possession of 
the instrument. By that term is meant the 
owner of it, or the one who at the proper t ime 
will be entitled to a deed under the sale; and 
where the holder of a certificate had surren
dered it lo the treasurer for cancellation upon 
the issuance of a treasurer 's deed, which was 
without amlioi i ty at the time, held, tha t he 
was not afterwards precluded from serving 
notice as holder of the certificate: Rice v. 
Bates, 68-393. 

Also hi'ld. that the fact tha t such holder had 
executed a conveyance of the property covered 
by the certificale of purchase to a third person 
did not preclude his giving notice and receiv
ing the deed, his r ight as purchaser before re
ceiving a deed not being such an interest in 
the property as would pass by a conveyance 
thereof: Ibid. 

By the expression " lawful holder " is meant 
one who in law is the holder of the certificate 
and entitled to the rights and benefits which 
may acci ue under it. To make a person such 
lawful holdei it is not necessary tiiat he have 
the formal assignment of the certificate pro
vided foi m § 1373: Swan v. Whaley, 75-
623. 

W h o m a y s e r v e n o t i c e : Service made by 
the holder of the tax certificate in person is not 
prohibited and is sufficient: Hall v. Guthridge, 
52-408. 

The provision that the notice shall be served 
in the manner prescribed for the service of orig
inal notice relates to the mode of service and 
does not prescribe any rule as to the person or 
officer who shall make the service or as to the 
return. Service can be made only by the 
holder of the certificate, his agent or attorney, 
and the affidavit of one of these parties as to 
service by him is the only competent method 
of proving such service: Ellsworth v. Van Ort, 
67-222. 

I f o t i c e b y p u b l i c a t i o n ; n a m e : If land 
is taxed by mistake in the wrong name, and 
the case is a proper one tor giving notice of 
the expiration of the period of redemption by 
publication, the published name should be 
tha t of the person in which the land is taxed 
and not that of the owner : Hillyer v. Fame-
man, 65-227. 

The practice of wri t ing only the initial let

ters of given names has become so common 
that a notice directed to a person in such man
ner should not be deemed on that account in
sufficient: Stoddard v. Sloan, 65-680. 

B l a n k e t n o t i c e : The statute evidently 
contemplates that a notice shall be given by 
the holder of each certificate of purchase, and 
a fair construction of it requires that a se] >a-
rate notice shall be given to each person in 
possession or to whom each tract of land is 
taxed. A mere blanket notice covering nu
merous pieces of land, directed to different 
owners collectively, is not sufficient: White v 
Smith, 68-313; Adams v. Burdick, 68-666. 

P r o o f of s e r v i c e : The affidavit required 
by statute to constitute proof of completion 
of service of notice must be by the holder of 
the certificate, his agent or attorney, and an 
affidavit by the proprietor of the paper in 
which the notice was published, in case of 
service by publication, is not sufficient: Ameri
can Missionary Ass'n v. Smith, 59-704; Ells
worth v. Cordrey, 63-675: Sweeley v. Van 
Sleenburg, 69-696; Viele v. Van Steenburg, 31 
Fed. Kep., 249. 

A mere request by the holder of a tax cer
tificate to the foreman of a newspaper in 
which publication of notice is made, to make 
an affidavit and re turn it to the treasurer, will 
not constitute such foreman an agent of the 
holder so as to render the proof of publication 
sufficient: Chamber s v. Haddock, 64-556. 

Where the affidavit of proof of service re
ferred to another affidavit, not proper to be 
received in itself to show service, held, tha t 
such service was sufficient to incorporate the 
latter into the former, and that the papers to
gether showed proper service: Stull v. Moore, 
70-149. 

Where proof of the serviee of a notice con
sisted ot an unverified re turn made thereon 
and an affidavit of the holder of the certificate 
stating tha t service had been made as shown 
by the return, tha t was held sufficient: Row
land v. Brown, 75-679. 

Where there was a mistake in the affidavit 
as to the name of the land-owner, but refer
ence was therein made to the notice attached 
thereto, which was the notice served by pub
lication, and in such notice the name was 
correctly inserted, held, tha t the proof was 

.sufficient: Rice v. Haddock, 70-318. 
The proof of service of the notice need not 

show the county in which the service was 
made, the place of actual service not being 
mater ia l : Rowland v. Brown. 75-679. 

An affidavit of the holder of the certificate 
that the publication was made for three con
secutive weeks, but which did not state when 
the publication was made, held not sufficient: 
Ellsworth v. Cordrey. 63-675. 

Where the affidavit stated the date of the 
first publication, and stated that three publica
tions in a weekly newspaper had been made, 
held, tha t it was sufficient: Stoddard v. Sloan, 
65-680. 

Where the affidavit of publication showed 
tha t the paper in which the publication was 
was made was " A weekly newspaper pub
lished in said county," held, tha t it sufficiently 
appeared that it was a newspaper printed 
in said county : Nyeum v. Raymond, 73-224. 

Affidavit in a particular case, held to suffi-
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was improper, yet the deed is not to be deemed 
void, and the period of limitations of an action 
to a t tack the same commences to r u n from the 
t ime of its execution: Bolinv. Francis, 72-619. 

P r e s u m p t i o n a s t o n o t i c e : The s t a tu t e 
does not require that the affidavit shall show 
the facts necessary to justify service by pub
lication, as, for instance, tha t a person served 
was a non-resident. I t is only required to show 
the service and mode thereof. If t h e facts 
are such tha t the mode of service was no t jus 
tifiable, the deed can be impeached, but i t is 
made presumptive evidence of its own valid
ity in tha t respect, and the par ty assert ing it 
has the burden of showing the impeaching 
facts: Stoddard v. Sloan, 65-680. 

The deed is prima facie evidence t h a t the 
notice has been properly and sufficiently 
served on the r ight person: Ellsworth v. Low, 
62-178; Baker v. Crabb, 73-412. 

The deed is at least prima facie evidence of 
the proper giving of notice, and the pa r ty at
tacking a deed for wan t of service of the 
required notice upon the owner mus t show 
tha t the land was assessed to some owner by 
name, and not to an unknown owner : Fuller 
v. Armstrong, 53-683. 

Where the notice and proof of service on 
their face are regular, and a deed is issued in 
accordance therewith, the burden of over
throwing this prima facie evidence is upon 
the person at tacking the deed: Wilson v. 
Crafts, 56-450. 

I n the absence of proof tha t the land was 
occupied or taxed to some person, it will be 
presumed in support of the deed tha t the facts 
were such as tha t service of notice was not, 
required: Chambers v. Haddock, 64-556; Gar
moe v. Sturgeon, 65-147. 

Notice may be served personally or by pub
lication ; and where it appears tha t notice by 
publication is made, but is defective, a deed 
being presumptive evidence of sufficient serv
ice, it will be presumed in the absence of 
evidence to the contrary tha t personal notice 
was given: Baker v. Crabb, 73-412. 

The presumption must obtain tha t the land 
was taxed to and notice served on a living 
person: White v. Smith, 68-313. 

The t ax deed is not conclusive evidence of 
the giving of notice as required: Reed v. 
Thompson, 56-455. 

Where it appeared tha t the land was taxed 
to a known owner for the year for the taxes 
for which the sale was made, and tha t there 
was an a t tempt to serve notice of the expira
tion of the period of redemption upon such 
owner, which was insufficient, and an action 
to quiet title was brought against him, held, 
tha t it sufficiently appeared tha t the land was 
not taxed to an unknown owner to overcome 
the presumption in favor of the deed: Ells
worth v. Cordrey, 65-303. 

C h a n g e of s t a t u t e : Notice as required in 
this section is not necessary where the sale 
was made before its enactment , a l though the 
deed was not executed unt i l after the Code 
took effect: Robinson v. First Nat. Bank, 48-
354. 

ciently refer to the paper containing the no
tice : Johnson v. Brown, 71-609. 

Where the affidavit does not state where 
the newspaper in which such notice was in
serted was published, nor the date of the pub
lication of the not :ce, it is wholly insufficient 
to authorize the treasurer to issue the deed: 
Kessey v. Connell, 68-430. 

It in. the duty of a purchaser to make pome 
showing which will authorize the treasurer to 
make a deed, and he should make such a rec-
oid as upon its face shows authori ty for the 
treasurer to ac t : Ibid, 

Failure to enter upon the record the affida
vit showing service will not invalidate a deed. 
The notice itself as well as the record thereof 
is to be taken as evidence of the fact, and if 
the affidavit be lost it may be shown by copy 
duly proven, although not entered on the rec
ord : Baker v. Crabb, 73-412. 

F a i l u r e t o g i v e n o t i c e : A deed issued 
without competent evidence being filed of the 
service of notice to redeem is without au
thority : Rice v. Bates, 68-393. 

A treasurer 's deed issued before expiration 
of ninety days from the filing of an affidavit 
of service of notice is invalid: Swope v. Prior, 
58-412; Cummingsv. Wilson, 59-14. 

Where a deed is void because prematurely 
issued, the surrender and cancellation of t he 
certificate is also void, and the certificate has 
the same force and effect as though it had 
never been surrendered. If, thereafter, proper 
notice is given, or the party is prevented by 
an inj unction at the suit of the owner, to whom 
notice would be given, from giving such 
notice, the t ime of redemption will expire 
ninety days from the giving or a t tempting to 
give such notice: Long v. Smith, 62-329. 

And if the person procuring an injunction 
agamst the giving ot notice and procuring a 
deed by the tax payer neglects to make or 
offer to make redemption until after the t ime 
when a deed could have been procured if not 
prevented by such injunction, he will not be 
entitled to redeem at a i l : Ibid. 

Evidence in a particular case held sufficient 
to justify the court in finding that the tax reg
ister showed, when examined by the agent or 
owner before making redemption, that the 
affidavit required by statute was filed at such 
a date as to make his redemption proper: 
Ellsworth v. Green, 59-622. 

Effec t of d e f e c t i v e p roo f : Where there 
has been sufficient notice of the expiration of 
the t ime for redemption, but although there 
;s an a t tempt to comply with the statute wi th 
reference to proof of service of notice, such 
proof is not in accordance with the s tatutory 
requirements by reason of not stating facts 
required to be stated, the period of l imitation 
of five years will run in favor of the holder of 
a deed executed in pursuance of such defect
ive notice. In such case the tax deed is not 
void in the sense that it is exec uted wi thout 
authority . Trulock v. Bentley, 67-602. 

Where the proof of notice is not such as is 
required, but the deed is nevertheless issued, 
although it shows on its face tiiat the proof 

1380. Deed executed . 895. Immediately after the expiration of ninety 
days from the date of service of the written notice hereinbefore provided, the 
treasurer then in office shall make out a deed for each lot or parcel of land 
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sold and remaining unredeemed, and deliver the same to the purchaser upon 
the return of the certificate of purchase. The treasurer shall demand twenty-
live cents for each deed made by him on such sales, but any number of par
cels of land bought by one person may be included in one deed, if desired by 
the purchaser. [R., §'§ 781-2; C , '51, §§ 503-4.] 

W h e n l a n d h a s b e e n r e d e e m e d : The 
treasurer has no authority to make a deed for 
land which has been redeemed, and snch deed 
would be void: Fentonv. Way, 40-196. 

W i t h o u t n o t i c e t o r e d e e m : Unless a 
notice has been served on the person in whose 
name the land is taxed, the sheriff is not au
thorized to execute the deed. As long as the 
right of redemption exists there is no com
plete sale, and the period of limitation pro
vided by § 1388 does not commence to r u n : 
Sly field v. Barnum, 71-245. 

If the notice to redeem, required by the 
statute, has not been served, or if the proof of 
the service of the notice required by law is 
not on file in the treasurer 's office when the 
deed is executed, the land remains subject to 
redemption, but the deed is not void. I t con
veys title to the purchaser, who holds it sub
ject to be defeated by the redemption of the 
land, when the right of redemption is estab
lished and exercised in the manner provided 
by l aw: Ibid.: Bowers v. Hallock, 71-218. 

S e c o n d d e e d : When the first deed exe
cuted by the treasurer is so imperfect or in-
b.rmal as not to pass the title, he has the 
power and it is his duty to execute a second 
Mid corrected deed conveying the t i t le : Me-
Creaily v. Sexton, 29-356; Parker v. Sexton, 
29-421; Hurley v. Street, 29-429; Johnson v. 
Chase, 30-308: Gray v. Coan, 30-536; Genther 
v. Fuller, 36-604. 

If the sale is legal the purchaser has the 
right to be clothed with the legal title, which 
can only be done by the execution of a valid 
deed. If the deed executed is void from any 
cause existing in the form of the body of the 
deed, or of the acknowledgment, the treasurer 

as the right to execute a valid deed, provided 
he can do so in conformity with the actual 
tacts of the sale: Lorain v. Smith, 37-67. 

Where the treasurer has made a valid deed 
he has no authori ty to make a second one. and 
if a second one should be made it could have 
no effect upon the title conveyed by the first: 
Bulkley v. Callanan, 32-461; Martin v. Cole, 
38-141v 

The authori ty to execute a second deed is 
conferred upon the treasurer in order to enable 
him to correct errors committed in the first. 
A second deed not executed to correct either 
mistake, misdescription, incorrect recital, or 
other matter in the first deed in conflict with 
t ne facts, but for the object of perverting the 
t ru th and falsifying the t ax record, will be 
\ oiu: Gould v. Thompson, 45-450. 

A person who claims title to real estate of 
which he is not in possession, under a void 
tax deed, may become the purchaser at a sub
sequent tax sale and procure a treasurer 's deed, 
and thereunder claim t i t le : Neal v. Frazier, 
63-451. 

D e s c r i p t i o n : The lot or parcel of land in 
which the property is to be described in the deed 
is to bo the same as that under which it was 
advertised and sold : Martin v. Cole, 38-141. 

P a r o l e v i d e n c e is admissible to apply the 
description contained in the certificate of pur
chase to its subject-matter: Judd v. Anderson, 
51-345. 

Defective description in assessment and tax 
books, and deed, cannot be cured by extrane
ous evidence: Roberts v. Deeds, 57-320. 

U n c e r t a i n t y : Where the certificate of sale 
and the tax deed describe land having no 
necessary ident i ty ,wi th tha t which has been 
taxed and is delinquent, they do not of them
selves constitute sufficient evidence of a sale 
to uphold a t ax deed, but ra ther negative it. 
Likewise, where the t ax list shows that land 
is taxed by a description which is void for 
uncertainty, no title will pass under the sale 
or deed: Blair Town Lot, etc., Co. v. Scott, 
44-143. 

W h e r e the purchaser at the sale offered to 
pay the tax on a forty-acre tract for " four
teen acres," and the land sold was thus de
scribed in the notice and deed, held, tha t the 
deed was void for uncertainty in its descrip
tion, and in the notice requiied by s ta tute to 
be served before its execution: Poindexter v. 
Doolittle, 54-52. 

A description of property as the northwest 
par t of the N. E. J of the N. E. J, etc., con
taining throe acres, held insufficient in an as
sessment and sale and tax deed to support a 
t a x title, and tha t such title would be void for 
such defective description, although the sale 
was made for delinquent taxes of the owner 
of the property, which were a lien thereon. 
Such an objection goes to the validity of the 
t ax title irrespective of the validity of the 
t axes : Roberts v. Deeds, 57-320. 

A tax sale under an assessment of a certain 
number of acres in a certain corner of a sub
division can apply only to that number of 
acres in the form of a square, and a deed of 
the tract in any other form executed under 
such a sale will be valid only so far as the land 
conveyed therein is embraced in such square: 
Immegart v. Gorgas, 41-439. 

A b b r e v i a t i o n s : Abbreviations such as are 
in general and common use in the description 
of land, and are not misleading, may be used in 
the deed: Jenkins v. McTigue, 22 Fed. Eep., 148. 

Where there was no word or mark prefixed 
to the figures representing the value of the 
property upon the assessor's book; but it was 
not shown or claimed that the omission of the 
dollar mark in any way actuall j ' misled plaint
iff, or prevented him from paying whatever 
sum was properly assessed against his prop
erty, held, tha t the figures occurring in the 
column headed " value of l a n d " rendered Hie 
assessment sufficient: Ibid. 

Spec i f i c p e r f o r m a n c e : In an action in 
the na ture of a proceeding to enforce specific 
performance of t ax sale by the execution of a 
t ax deed, held, tha t the amount bid for the 
property being a grossly inadequate price 
therefor, equitable relief would not be g ran ted : 
Harper v. Sexton, 22-442. 
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Undivided interest: The treasurer has no that the tax title was void: Bradley v. Hin-
authority to deed an undivided interest in trager, 61-337. 
property for taxes due upon the whole: Cragin Where a tax deed was not taken for eleven 
v. Henry, 40-158. years after the party claiming under the sale 

Delay: Where property was sold for a city was entitled thereto, if at all, held, that as 
tax claimed to have been levied fourteen years against those dealing with the owner of the 
prior, and it did not appear upon the book of land it must be presumed that the right to 
delinquent taxes which the city had adopted the deed had been abandoned: Ockewion v. 
as a standard, held, that the city must be con- Barnes, 43-615. 
sidered as having abandoned such taxes, and 

1 3 8 1 . F o r m . of. 896. Deeds executed by the treasurer shall be sub
stantially in the following form: 

Know all men by these presents, that whereas the following described 
real property, viz: (here follows the description) situated in the county of , 
and state of Iowa, was subject to taxation for the year (or years) A. D. , 
and whereas the taxes assessed upon said real property for the }7ear (or years) 
aforesaid remained due and unpaid at the date of the sale hereinafter named'; 
and whereas the treasurer of said countj^ did, on the day of ——, A. D. 
18—, by virtue of the authority in him vested by law, at (an adjournment of) 
the sale begun and publicly held on the first Monday of -, A. D, 18—, ex
pose to public sale at the office of the county treasurer in the county afore
said, in substantial conformity with all the requisitions of the statute in such 
case made and provided, the real property above described, for the payment 
of the taxes, interest, and costs then due and remaining unpaid on said prop
erty, and whereas, at the time and place aforesaid, A. E. of the count}7 of 

and state of , having offered to pay the sum of dollars and 
cents, being the whole amount of taxes, interest, and costs then due and 

remaining unpaid on said property, for (here follows the description of the 
property sold) which was the least quantity bid for; and payment of said 
sum having been by him made to said treasurer, said property was stricken 
off to him at that price; and whereas, the said A. B. did, on the day of 

, A. D. 18—-, duly assign the certificate of the sale of the property as 
aforesaid and all his right, title, and interest to said property to E. F., of' the 
county of and state of ; and whereas, by the affidavit of 
filed in said treasurer's office on the day of , A. 1). , it appears 
that due notice has been given, more than ninety days before the execution 
of these presents, to and of the expiration of the time 
of redemption allowed b y l a w ; and whereas, three years have elapsed since 
the date of said sale, and said property has not been redeemed therefrom as 
provided for by law. 

Now, therefore, I, 0 . D., treasurer of the county aforesaid, for and in con
sideration of said sum to the treasurer paid as aforesaid, and by virtue of the 
statute in such case made and provided, have granted, bargained, and sold, 
and by these presents do grant, bargain, and sell unto the said A. B. [or E. F. j 
his heirs and assigns, the real property last hereinbefore described to have and 
to hold unto him the said A. JB. [or E. F . ] his heirs and assigns forever: sub
ject, however, to all the rights of redemption provided by law. In witness 
whereof I, C. D., treasurer as aforesaid, by virtue of the authority aforesaid, 
have hereunto subscribed my name on this day of , 18—. [R., § 783.J 

STATE OF IOWA, [ 

County, \ ss-
I L =reby certify that before me in and for said county, personally 

appeared the above named 0. D., treasurer of said county, personally known 
to me to be the treasurer of said county at the date of the execution of the 
above conveyance, and to be the identical person whose name is affixed to and 
who executed the above conveyance as treasurer of said county, and acknowl-
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edged the execution of the same to be his voluntary act and deed as treasurer 
of said county, for the purposes therein expressed. 

Given under my hand [and seal] this day of , A. D. 18—. 

EFFECT OF DEED. 

1 3 8 2 . V e s t s t i t l e ; e v i d e n c e . 897. The deed shall be signed by the 
treasurer in his official capacity, and acknowledged by him before some officer 
authorized to take acknowledgments of deeds; and, when substantially thus 
executed and recorded in the proper record of titles to real estate, shall vest 
in the purchaser all the right, title, interest, and estate of the former owner 
in and to the land conveyed, and also all the right, title, interest, and claim of 
the state and county thereto, and shall be presumptive evidence in all the 
courts of this state, in all controversies and suits in relation to the rights of 
the purchaser, his heirs or assigns, to the land thereby conveyed, of the follow
ing facts: 

1. That the real property conveyed was subject to taxation for the year or 
years stated in the deed; 

2. That the taxes were not paid at any time before the sale; 
3. That the real property conveyed had not been redeemed from the sale 

at the date of the deed; 
4. That the property had been listed and assessed; 
5. That the taxes were levied according to law; 
6. That the property was duly advertised for sale; 
7. That the property was sold for taxes as stated in the deed. 
And it shall be conclusive evidence of the following facts: 
1. That the manner in which the listing, assessment, levy, notice, and sale 

were conducted was in all respects as the law directed; 
2. That the grantee named in the deed was the purchaser; 
3. That all the prerequisites of the law were complied with by all the officers 

who had, or whose duty it was to have had, any part or action in any trans
action relating to or affecting the title conveyed, or purporting to be conveyed, 
by the deed, from the listing and valuation of the property up to the execu
tion of the deed, both inclusive, and that all things whatsoever required by 
law to make a good and valid sale, and to vest the title in the purchaser were 
done, except in regard to the points named in this section, wherein the deed 
shall be presumptive evidence only. 

And in all controversies and suits involving the title to real property claimed 
and held under and by virtue of a deed executed substantially as aforesaid 
by the treasurer, the person claiming title adverse to the title conveyed by 
such deed, shall be required to prove, in order to defeat the said title, either 
that the said real property was not subject to taxation for the year or years 
named in the deed, that the taxes had been paid before the sale, that the prop
erty had been redeemed from the sale according to the provisions of this 
chapter, and that such redemption was had or made for the use and benefit 
of persons having the right of redemption under the laws of this state, or, 
that there had been an entire omission to list or assess the property, or to 
levy the taxes, or to give notice of the sale, or to sell the property; but no 
person shall be permitted to question the title acquired by a treasurer's deed 
without first showing that he, or the person under whom he claims title, had 
title to the property at the time of the sale, or that the title was obtained 
from the United States or this state after the sale, and that all taxes due 
upon the property have been paid by such person, or the person under 
whom he claims title as aforesaid; provided, that in any case where a person 
had paid his taxes, and through mistake in the entry made in the treasurer's 
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books or in the receipt, the land upon which the taxes were paid was after
wards sold, the treasurer's deed shall not convey the t i t le; provided further, 
that in all cases where the owner of lands sold for taxes shall resist the valid
ity of such tax title, such owner may prove fraud committed by the officer 
selling the same or in the purchaser to defeat the same, and if fraud is so 
established such sale and title shall be void. [E., § 784; C , '51, § 503.] 

subsequent sale therefor would be void: Pres
ton v. Van Gorder, 31-250. 

But where a party purchased land subse
quently to a tax sale thereof, and then procured 
the assignment to himself of the tax certifi
cate, held, that the land was not in his hands 
discharged from the lien of taxes due prior to 
the sale, and by mistake omitted in making 
such sale, but that the assignment of the cer
tificate operated merely as a redemption from 
the sale: Bowman v. Eckstien, 46-583. 

In a city acting under a special charter, 
which authorized a separate sale by the city 
for city taxes, held, that a sale for state and 
county taxes did not divest the property of the 
lien of such city taxes, and that the purchaser 
took subject thereto: Dennison v. Keokuk, 45-
266. 

Recovery of s u b s e q u e n t t axes pa id 
u n d e r a void t a x t i t l e : Subsequent taxes 
paid in good faith by the holder of a void tax 
title may be recovered of the owner: Claussen 
v. Rayburn, 14-136. 

The tax purchaser may recover such taxes, 
whether paid for and on account of the holder 
of the patent title or his assignor or grantor: 
Guise v. Early, 72-283. 

A tax purchaser may maintain an action 
after eviction against the real owner for taxes 
paid on the property in good faith, and if by 
such payment he has relieved the land from 
the lien of such taxes he should have a lien 
thereon for the amount paid. This is espe
cially true where the owner asks and obtains 
affirmative relief by cancellation of the tax 
deed. Where a party asks equity he should 
be required to do equity: Orr v. Travacier, 
21-68. 

A tax purchaser whose title is held void 
may recover of the property owner the taxes 
paid by him in good faith subsequently to the 
acquisition of his title: Stewart v. Corbin, 38-
571. 

In such case the party who has paid the 
taxes may, in an action in which the invalid
ity of his deed is declared, have a decree 
against the owner for taxes paid with six per 
cent, interest thereon: Harrison v. Sauerwein, 
70-291. 

Where a party seeks in an equitable action 
to set aside a tax deed which is valid on its 
face he should be required to pay the amount 
of the taxes paid by the purchaser in pursu
ance of such sale: Gardner v. Early, 69-42. 

Where a party failed to recover the prop
erty under his tax title because equity would 
not sustain it, held, that he still might recover 
the amount expended in the acquisition of the 
title and for taxes paid on the land: Hunt v. 
Rowland, 28-349. 

A party who, in a pleading asking the set
ting aside of a tax title, offers to repay to the 
holder of such title the amount paid by him, 
with interest, etc., should be required to pay 
that amount upon a judgment in his favor set-

I. FOEM. 
Acknowledgment is essential to the valid

ity of the tax deed, and any defect therein is 
not cured by a general act legalizing defective 
acknowledgments: Goodykoontz v. Olsen, 54-
174. 

Index ing : As to what is a sufficient index
ing of the tax deed, see Peirce v. Weare, 41-
378. 

W h a t law governs : The validity of acts 
affecting the assessment, levy and delinquency 
of taxes and tax sales is determined under the 
laws in force at the time the acts were done: 
Penn v. Clemans, 19-372. 

II. WHAT VESTS IN PURCHASER. 

Effect: The title conveyed by the tax sale 
is not derivative, but a new title in the nature 
of an independent grant by the sovereign au
thority, and the purchaser takes free from 
any incumbrances, claims or equities con
nected with the prior title: Crum v. Cotting, 
22-411. 

A tax title is a perfect title and extinguishes 
a patent title, and the fact that a person mak
ing a contract to convey has only a tax title 
will not constitute a breach of such contract: 
Kramer v. Ricke, 70-535. 

It is the deed, and not tho sale, that vests 
the title in the purchaser: Lake v. Gray, 
35-44. 

Until the deed is executed the title remains 
in the original owner: Williams v. Heath, 22-
519. 

A tax deed issued to a person as holder of 
the certificate of sale who is already deceased 
conveys no title to him or his heirs: Butterfield 
v. Walsh, 36-534. 

Bights of purchase r u n d e r : When 
plaintiff claiming title under a bond for a 
deed against which the statute of limitations 
had run was seeking to redeem from a tax 
deed made during his minority, held, that the 
tax deed conveyed to the defendant the right 
of interposing the statute of limitations 
against such title bond, as the holder of the 
legal title himself might have done in an ac
tion by plaintiff against him: Byington v. 
Stone, 51-317. 

Innocent purchase r : A purchaser under 
a tax deed which is void because of payment 
of the taxes before the sale cannot claim pro
tection as an innocent purchaser as against 
the owner of the propertv: Harrison v. Sauer
wein, 70-291. 

P rope r ty assessed: The deed cannot be 
effectual as a conveyance beyond the property 
actually assessed: Judd v. Anderson, 51-345. 

Lien of pr ior t axes : The purchaser takes 
all the interest of the state and county in the 
property, and therefore takes it free from the 
liens of all taxes unpaid at the date of sale: 
Bowman v. Thompson, 36-505. 

Such prior taxes cease to be a lien, and a 
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t ing aside the t ax t i t le : Corbin v. Woodbine, 
33-297. 

Where , until the answer was filed, the rec
ord failed to show tha t plaintiff had any 
knowledge of the tax title set up therein, held, 
t ha t it was sufficient to make an offer to re
fund the taxes in a replication to such answer : 
White v. Smith, 68-313. 

The purchaser cannot pay taxes for years 
previous to the sale which have not been in
cluded in the amount for which the property 
was sold, and thereby compel the owner, iu 
redeeming, to pay such t axes : Sheppard v. 
Clark, 58-371. 

Where a life estate was vested in the occu
pant of property wi th the provision that the 
owner oi the fee should pay the taxes thereon, 
and the t iue of the owner of the fee was sold 
on foreclosure of a mortgage, held, tha t the pur
chaser at the foreclosure sale was under obli
gation to pav the taxes to the holder of the 
life estate who had paid them, and that upon 
failure of the purchaser to make such pay
ment they might be recovered back from such 
purchaser : Iowa Loan & Trust Co. v. King 
66-322. 

Where there are conflicting claims to prop
er ty and one party allows the taxes to become 
delinquent, the other cannot, after enforcing 
his claim against the property and buying it in 
a t execution sale, recover the amount of taxes 
which he is compelled to pay to redeem the 
property from the former owner : Barr v. Pat
rick, 59-134. 

Taxes paid by the purchaser after redemp
tion is made by the owner cannot be recovered, 
and if he pays them upon the supposition that 
the redemption is illegal he does so at his peril: 
Byington v. Allen, 11-3; Bi/inqion v. Walsh, 
11-27. 

A purchaser of property exempt from tax
ation acquires no such interest by such pur
chase as will give him the right to a lien for 
taxes paid for a subsequent year, though the 
title has passed to a third person who cannot 
claim the exemption: Byington v. Wood, 12-
479. 

A purchaser at t ax sale who has in good 
faith paid the subsequent taxes on the prop
erty may, after eviction by the owner, recover 
the amount so paid: Claussen v. Rayburn, 14-
136. 

The fact that in an action upon a tax title 
such title is held void is not an adjudication 
defeating the tax purchaser's right to recover 
the taxes paid: Stewart v. Corbin, 38-571. 

Where defendant acquiring title by assign
ment of a bond for a deed agreed to pay cer
tain taxes, but bought the propertj ' in at tax 
sale for such taxes, and afterward a t suit of the 
wife of the assignor, who did not join in the 
assignment, it was held void as being a con
veyance of the homestead, held, that defend
an t could only recover the amount of taxes 
paid and interest at six per cent., and not a 
higher interest or penal ty: Stinson v. Rich
ardson, 48-541. 

A m o u n t of r e c o v e r y : In recovering for 
taxes subsequently paid the t ax purchaser is 
entitled to only six per cent, interest: Orr v. 
Travaeier, 21-68; Early v. Whittingham, 4 3 -
162: Thompson v. Savage, 47-522. 

Where it was found in a proceeding to re

deem from tax sales that the first sale was in
valid while the other two were valid, it was 
decided that plaintiff should pay the amount 
of legal taxes upon the land which defendant 
had paid under the first sale and six per cent, 
thereon; and should also pay the statute pen
alty and interest upon the other sales, and 
also the subsequent taxes paid by defendant: 
Curl v. Watson, 25-35. 

As the t ax deed vests in the purchaser all 
the right, title and interest of the state and 
county, the t ax purchaser may, upon his deed 
being declared void on account of fraud or 
other defect in the sale for taxes due upon 
the property, recover from the owner the full 
amount which the owner would have to pay 
the treasurer to satisfy taxes for which the 
sale was made, and taxes subsequently paid, 
if they had not been paid by the purchaser: 
Everett v. Beebe, 37-452; Light v. West, 42-
138; Besore v. Dosh, 43-211; Sexton v. Hen
derson, 45-160; Miller v. Corbin, 46-150: 
Springer v. Bartle, 46-688; Crumb v. Davis, 
54-25; Walker v. Beaver, 50-504. 

But this rule has no application whei e the 
land was not subject to taxation for the year 
for the taxes for which it was sold: Sully v. 
Poorbaugh, 45-453. 

Nor does the rule apply where the title is 
void for the reason that there was no assess
ment , levy or sale: Early v. Whittingham, 
43-162. 

In cases where sales were or could have 
been lawfully made for taxes, but were ren
dered void by reason of fraud or other causes, 
the holder of the tax deed may recover the 
tax, interest and penalty provided by statute 
in the payment of delinquent taxes. Even if 
the taxes for which the land was sold were not 
a lien on the land, the purchaser may recover 
the taxes actually paid subsequently to the 
sale, with six per cent, interest thereon, and 
no more. The purchaser paying taxes due 
after the execution of the t ax deed may re
cover on the ground that the landowner ought 
to reimburse him for the money he expended 
in good faith for the benefit of the land owner. 
Where the deed, assessment and other pro
ceedings are void, the purchaser claiming 
under them cannot recover for subsequent 
taxes paid by him, for the reason that the 
taxes were not a lien, and the owner was under 
no obligation to pay t h e m : Barke v. Early, 
72-273. 

The sale and deed convey the interest of the 
state and county in the property, but not the 
tax itself, and a t ax purchaser is not entitled 
to recover from the owner the tax paid where 
the sale and deed, owing to defective descrip
tion, are void: Roberts v. Deeds, 57-320. 

A t ax title being held void for the reason 
tha t no taxes were levied for the year for 
which the land was sold, held, that a tax pur
chaser could not recover from the owner the 
amount of taxes paid at the sale, but could 
only recover taxes paid by him for years sub
sequent to the sale and within five years next 
preceding the commencement of an action to 
recover the s ame : Thompson v. Savage, 47-
522. 

Where the sale is void the purchaser is only 
subrogated to the rights of the county, and 
therefore his action against the owner to re-
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cover the taxes paid must be brought within 
five years after such taxes become del inquent: 
Ibid.; Brown v. Painter, 44-368; Sexton v. 
Peck, 48-250. 

A n action by the purchaser at a t ax sale to 
recover for taxes paid by him is barred in five 
years ; but held tha t where plaintiff, in an ac
tion to set aside tax deeds under which de
fendant claimed, offered to pay defendant the 
amount of all taxes paid by him which might 
be found legally due from plaintiff to defend
ant, the plaintiff could not set up the bar of 
the statute as to the claim for taxes thus pa id : 
Barke v. Early, 72-273. 

Payment of taxes made more than five years 
before bringing suit to recover them back, and 
not made for the protection of the title in be
half of the rightful owner, but for the purpose 
of depriving him of title, cannot be recovered 
back: Thocle v. Spojford, 65-294. 

The statutory provisions requiring the filing 
of a certificate of taxes by the purchaser do 
not apply to taxes paid by him as owner after 
he acquires a tax deed: Ibid. 

Where a t ax title is at the suit of the holder 
of the legal title declared void on the ground 
tha t the taxes for which the sale was made 
had in fact been paid, the holder of the legal 
title should be required to repay to the holder 
of the tax title all the taxes paid by him on 
the land with six per cent, interest thereon, 
and such repayment should not be limited to 
taxes paid within five years. The obligation 
to repay being meiely an incidental equity is 
not subject to the bar of the s t a tu te : Harber 
v. Sexton, 66-211. 

The rule in regard to recovery of taxes paid, 
m case the sale is irregular or the deed is void 
by reason of some inherent invalidity which 
limits the recovery to taxes paid within five 
years prior to the bringing of action, does not 
apply where the owner seeks to redeem from 
a t ax sale which has not culminated in a deed 
by reason of the failure of the t ax purchaser 
to give notice of the expiration of the period 
of redemption. I n such case the amount paid 
a t the sale with the taxes and interest as pro
vided by law must be paid without regard to 
the length of t ime which may have expired 
after the sale: Long v. Smith, 67-22. 

P u r c h a s e r n o t s u b j e c t t o : Where a t a x 
sale was held void and the title declared to be 
in tbe original owner, and thereafter the t ax 
purchaser commenced action for taxes paid by 
h im subsequent to the purchase, held, t ha t an 
innocent purchaser of the land from such orig
inal owner after the judgment would not be 
deemed to have notice of the claim for the re
covery of taxes paid: Thompson v. Savage, 
47-522. 

The record showing the payment by the 
holder of the tax title will not constitute con
structive notice to such purchaser so as to 
charge him therewi th : Forey v. Bigelow, 56-
881. 

R e c o v e r y b y c l a i m a n t o f p r o p e r t y of 
taxes j)aid thereon from person a l terwards ad
judge I owner : See notes to § 1347. 

I I I . D E E D AS EVIDENCE. 

P r e s u m p t i o n : The t ax deed may be made 
presumptive evidence of the regulari ty and 

validity of all prior proceedings; and as to 
minor mat ters relat ing to the mode or manner 
of exercising the power of taxat ion, which 
may be dispensed with, it may be made con
clusive, but there are some indispensable req
uisitions which mus t be observed, and as to 
these the deed cannot be made conclusive: 
Allen v. Armstrong, 16-508. 

The corresponding section of the Revision 
(>5 784), which declared tha t the t ax deed should 
be conclusive evidence of the regular i ty of all 
prior proceedings, held unconsti tut ional in so 
far as it a t tempted to make the deed conclu
sive as to the existence of the essential pre
requisites of t he tax ing power, such as assess
ment , levy, sale, etc., as depriving a person of 
his property wi thout due process of law ; but 
it was held tha t as to non-essentials, or mat te rs 
simply directory, the deed may be made con
clusive. Also held, tha t it was competent for 
the legislature to make such deed prima facie 
evidence of its own validity and the regular i ty 
of prior proceedings: McCready v. Sexton, 29-
356, 385. 

Under t he same s ta tutory provision, held, 
t ha t the deed was prima facie evidence of 
those th ings of which it was improperly de
clared to be conclusive: Hurley v. Woodruff, 
30-260. 

Whether the legislature can make a t ax 
deed, which is false in fact, conclusive evi
dence of the mat ters therein recited, quavre: 
Adams v. Beale, 19-61. 

The provisions of this section as to the effect 
of the deed as ev idence apply in equity as well 
as a t l a w : Clark v. Thompson, 37-536. 

I t is competent for the legislature to declare 
tha t the acts of de facto officers shall be val id : 
Allen v. Armstrong, 16-508. 

The presumption is in favor of the validity 
of a t a x deed: Grove v. Benedict, 69-346. 

A s e v i d e n c e : One asserting title under a 
t a x deed has but to introduce it in evidence 
and the law puts upon his adversary the bur
den of showing its invalidity. He will not be 
guil ty of fraud in asserting title under it, only 
as he has actual knowledge tha t it was invalid. 
or introduces it in evidence wi th intent to ac
complish some unlawful purpose: Brownell v. 
Storm Lake Bank, 63-754. 

The t a x deed is competent evidence of the 
assignment of the certificate of purchase to 
the grantee of the deed: Stahl v. Roost, 34-475. 

Where by city charter under ordinance the 
collection of taxes is made presumptive evi
dence of t he regularity of prior proceedings, a 
par ty claiming tha t a deed is void because of 
irregular assessment of a special t ax mus t al
lege and prove the s a m e : McNamara v. Estes, 
22-246. 

Where the special charter of a city under 
which property was sold for taxes provided 
tha t its collector's deed should have the same 
force and effect as a treasurer 's deed, and also 
tha t a demand of the t ax must be made before 
sale, held, t ha t a l though the deed migh t be 
prima facie evidence of the regular i ty of prior 
proceedings it was not conclusive as to the 
fact of demand, and might be overthrown by 
evidence on tha t po in t : Lathrop v. Howley, 
50-39. 

P r i m a fac ie e v i d e n c e : The deed is prima 
facie evidence of assessment. The fact t ha t 
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the assessment book does not show all the 
facts necessary to establish the assessment 
does not prove that such facts do not exist : 
Genther v. Fuller, 30-604. 

The deed is prima facie evidence as to the 
fact of sale: Leaoitt v. Watson, 37-93. 

Also of the fact of assessment: Madson v. 
Sexton, 37-562. 

A treasurer's deed is presumptive evidence 
of the fact that the property sold for taxes has 
been listed and assessed, and the introduction 
of the deed in the proper form casts upon the 
other party the burden of proving that in fact 
no legal assessment has been made : Jenkins 
v. McTigue, 22 Fed. Rep. 148. 

The deed is presumptive evidence that the 
taxes for which the sale is made, if for prior 
years, have been properly brought forward, 
and if such objection is not made unti l the 
t ime within which the deed can be attacked 
has elapsed, the property owner cannot after
wards question the sale on that ground: Guth
rie v. Harker, 27 Fed. Bep., 586. 

The deed is prima facie evidence as to the 
fact of assessment, listing and levy, but it is 
conclusive as to the manner : Robinson v. 
First Nat. Bank, 48-354. 

Where the t ax deed shows a sale for less 
than the whole amount due it will be pre
sumed that such sale was made under the 
provisions of § 1361: Griffin v. Tuttle, 74-
219. 

Wnere the deed shows on its face that it 
was made a t a sale begun on the first Monday 
of a mouth subsequent to October, it is prima 
facie evidence that some of the reasons men
tioned in tj 1371 existed for commencing the 
sale at such subsequent day : Lorain v. Smith, 
87-67. 

A par ty attacking the deed on the ground 
tha t the sale was not made at the proper 
time must at least show that the facts which 
would have authorized a sale at the date when 
the sale appears to have been made did not 
exist : Eldridge v. Kuehl, 37-160; Love v. 
Welch, 34-192; Bullis v. Marsh. 56-744. 

While the tax sale register is admissible in 
evidence, yet its failure to show the offering 
of the land on the first Monday of October, 
which is the regular day for tax sale, does not 
overcome the prima facie evidence of regu
larity arising from the deed itself: Bullis v. 
Marsh, 56-747. 

The t ax deed is a t least prima facie evidence 
of the fact of service of notice of expiration of 
the period of redemption: Ellsworth v. Low, 
62-178. 

Even though the evidence of notice by pub
lication shows that such publication was not 
sufficient it will be presumed that personal 
notice was given which was sufficient in the 
absence of evidence to the contrary: Baker v. 
Crabb, 73-412. 

A par ty claiming adversely to the deed 
mus t prove tha t the land was assessed in 
some name in order to create a necessity for 
proof of service of notice on such person: Ful
ler v. Armstrong, 53-683; Chambers v. Had
dock, 64-556. 

Where such notice and proof of service ap
pear on their face to be regular, and a deed is 
issued in accordance therewith, any person 
asserting the invalidity of the deed upon the 

ground tha t the service was not made as the 
proof shows, or that the person served was 
not the r ight person, has the burden of over
coming the prima facie evidence furnished by 
the papers: Wilson v. Crafts, 56-400. 

M a y b e r e b u t t e d : Where it . j ,pears that 
an essential step in the proceeding has not 
been complied with, the prima facie effect of 
the deed is overcome: Rayburn v. Kuhl, 
10-92. 

A failure to recite a certain fact in an at
tempt to recite the performance of all the 
requisite steps toward the execution of a tax 
deed is evidence by implication that such fact 
did not exist, and repels the prima facie effect 
of the deed: Long v. Burnett, 13-28. 

Evidence of a failure, after search, to find 
any record of a tax sale for the year in which 
the sale is claimed to have been made, throws 
upon the holder of the tax deed the burden of 
proving such essential step, and overcomes 
the prima facie evidence of the deed : Ibid. 

Facts in a particular case held sufficient to 
overcome the presumption as to assessment 
arising from the deed: Easton v. Savery. 
44-654. 

Where a record is required to be made of 
any fact essential to the validity of the tax, 
parol evidence of the existence of that fact 
cannot be substituted. So in regard to a levy, 
where the records being introduced were found 
not to contain any evidence of a levy, held, 
tha t the presumption of levy arising from the 
execution and recording of the deed was over
come, and the burden of proving a levy in 
fact was thrown upon the party claiming 
under the deed, which he could sustain only 
by showing tha t a record once existed which 
had been lost or destroyed: Moore v. Cooke, 
40-290. 

Where the evidence showed the entire ab
sence of the records which would exist in case 
assessment of property, levy of tax, and sale 
for non-payment thereof, had been made, and 
it did not appear that such records had been 
lost or destroyed, held, tha t the prima facie 
evidence furnished by the deed was suffi
ciently overcome: Early v. Whittingham, 43-
162. 

When, upon the introduction of the assess
ment books, it appears that the description of 
the property is void for uncertainty, such evi
dence shows a want of assessment of the land 
described in the deed, ana throws upon the 
party claiming under the deed the burden of 
proving tha t the property assessed was the 
same as that deeded: Blair Town Lot, etc., Co. 
v. Scott, 44-143. 

A levy of the tax being essential to the va
lidity of the sale, the deed is only presumptive 
evidence of such levy, and as a valid Jevy can
not be established by parol evidence, if no rec
ord of a levy can be found in the proper office, 
the presumption tha t there was a levy aris
ing from the deed is overcome: Prouty v. 
Tollman, 65-354; Williams v. Poor, 65-410. 

But in a particular case, held, that a sheet 
of paper containing an order of the properly 
authorized board making a levy was a suffi
cient record wi thout having been recorded in 
a book: Prouty v. Tollman, 65-354. 

C o n c l u s i v e e v i d e n c e : A deed reciting 
the fact oi a lawful sale of the property is con-
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elusive evidence of such sale: Gould v. Thomp
son, 45-450. 

The fact that the treasurer does not proceed 
to collect the taxes by distress and sale will 
not render invalid a deed made in pursuance 
of a subsequent sale of land therefor; as to 
tha t matter the deed is conclusive: Stewart v. 
Corbin, 25-144. 

Under tne provisions of the Revision which 
authorized a warrant of sale being issued to 
the county treasurer under which the sale was 
to be made, held, tha t as such warrant was 
not an essential part of the taxing power 
and might have been dispensed with by the 
legislature, the tax deed might properly be 
held conclusive evidence of the regularity of 
such war ran t : Hurley v. Powell, 81-64. 

The tax deed is conclusive as to the notice 
or advert isement: Allen v. Armstrong, 16—508; 
Madson v. Sexton. 37-562; Scofield v. McDow
ell, 47-129; Bullis v. Marsh, 56-747. 

That a certain tract of land, the taxes upon 
which are delinquent, is not contained in the 
advertisement will not render a sale thereof 
void. The owner being presumed to know 
tha t the taxes on his land wore delinquent, 
and that such land was subject to be sold a t 
the sale as advertised, cannot complain of wan t 
of notice: Shawler v. Johnson, 52-472. 

The tax deed is conclusive as to the copy of 
the advertisement having been filed as re
quired by s ta tu te : Hurley v. Powell, 31-64. 

It is also conclusive as to the manner of as
sessment: Eastonv. Perry, 37-681. 

And as to the manner of sale: Ware v. 
Little, 35-234; Smith v. Easton. 37-584. 

Where by the deed it appears that the sale 
was of an entire tract which might have been 
sold en masse if assessed to unknown owners, 
the deed will be conclusive evidence that the 
assessment was in such manner as tha t the 
proceedings were val id: Easton v. Perry, 37-
881. 

The deed is conclusive as to the regulari ty 
of prior proceedings: Leavitt v. Watson, 37-
93; Martin v. Cole, 38-141. 

And as to the regularity of the assessment, 
listing and levy: Robinson v. First Nat. 
Bank, 48-354. 

It is conclusive that the sale was made a t 
the proper t ime : Clark v. Thompson, 37-5' 6; 
Phelps v. Meade, 41-470: Shawler v. Johnson, 
52-472; Sloeumv. Slocum, 70-259. 

A mistake in the recital as to the date of 
sale will not invalidate the deed: Hurlburt v. 
Dyer, 36-474. 

The assessment, levy and sale being admit
ted in fact, the deed is conclusive as to the 
manner thereof: Bulkley v. Callanan, 32-461. 

Where a deed shows that a sale was made in 
a manner which, under some circumstances, 
would bo proper, those circumstances are con
clusively presumed to have existed and the 
deed is valid: Ware v. Little, 35-234. 

If there has been a sale in fact the deed is 
conclusive as to the manner, for instance, as 
to the method ol offering the lands for sale. 
So held where it appeared that lands were 
struck off to parties who had furnished writ
ten bids: Leavitt v. Watson, 37-93. 

If there was a bona fide sale in substance 
and in fact, the t ax deed is conclusive evi
dence that it was done at the proper t ime and 

manner , these being merely directory and 
not fundamenta l : Phelps v. Meade, 41-470; 
Callanan v. Hurley, 93 U. S., 387. 

Where the assessor left off from the head of 
his book the words " o w n e r s unknown , " but 
entered the lands wi thout connecting them 
with any name, fixed the value of the land for 
the purpose of taxat ion, and entered it wi th 
the proper valuation upon the t ax list, and 
entered the amount of the various taxes prop
erly therein, held, t h a t such en t ry related to 
the manner in which property of unknown 
owners was to be listed and assessed, and that , 
consequently, the treasurer 's deed was con
clusive: Jenkins v. MeTigue, 22 Fed. Rep., 148. 

The s tatutory provisions making a t a x deed 
conciusive evidence as to certain facts is ap
plicable in equity as well as at law, and a 
court of equity cannot set the deed aside for 
matters as to which it is properly made con
clusive evidence: Clark v. Thompson, 37-536. 

W o t c o n c l u s i v e : The deed cannot be made 
conclusive as to the fact of assessment: Poiv-
ersv. Fuller, 30-476. 

Al though the tax deed is conclusive as to 
the regular i ty of t he assessment, yet where 
land was assessed in the name of the owner 
and also to owner unknown, held, t ha t the 
lat ter assessment was entirely void, and a deed 
issued in pursuance of a sale thereunder was 
not valid: Nichols v. McGlathery, 43-189. 

Recitals in the deed are not conclusive as 
to whether the property was in fact sold: 
McNamara v. Estes, 22- 246. 

A tax deed is not conclusive evidence t h a t 
a sale, private in its nature , is a public sale 
such as is required. I t is always competent 
to show fraud committed by the officers, or 
any arrangement between the officers and the 
purchaser which substitutes a private for a 
public sale such as the law contemplates. 
Such a purchase is a fraud upon the owner of 
the land and renders the sale inval id: Butler 
v. Delano, 42-350. 

The deed is conclusive as to manner of sale 
to only a limited extent. I t is always compe
tent to defeat it by showing fraud of the offi
cer or purchaser at such sale : Ibid.; Thomp
son v. Ware, 43-455; Chandler v. Keeler, 46-
596. 

The deed cannot be regarded as conclusive 
evidence of a sale which the treasurer had no 
power to m a k e : Gardner v. Early, 69-42. 

I t is not conclusive evidence of the regular
i ty of proceedings which are shown upon its 
very face to have been irregular, as, for in
stance, a sale in gross: Boardman v. Bourne, 
20-134. 

I t is not conclusive evidence of the giving of 
notice of expiration of the t ime of redemption. 
The notice of which the s tatute makes a deed 
conclusive evidence is notice of sale: Reed v. 
Thompson, 56-455. 

S a l e i n g r o s s : A t a x deed showing upon 
its face a sale of distinct t racts in gross is void: 
Boardman n. Bourne, 20-134; By am v. Cook, 
21-392; Ferguson v. Heath, 21-438; Harper v. 
Sexton, 22-442; Ackley v. Sexton, 24-320; 
Hurlburt v. Dyer, 36-474; Gray v. Goan, 30-
536. 

Where several distinct and separate tracts of 
land are sold en masse, the sale and deed there
under are void: Rankin v. Miller, 43-11. 
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In a particular case, held, that the recitals of 
the deed showed a sale in a quarter-section 
tract , al though it also recited the amount of 
tax due on each forty-acre subdivision thereof: 
Clark v. Thompson, 37-536. 

But the deed is not conclusive tha t the sale 
was made in gross, and the sale may be valid 
although the deed is void: Ware v. Thompson, 
29-65. 

That a tax certificate shows the sale to have 
been made in parcels does not estop the treas
urer who has executed the deed from denying 
its validity: Byam v. Cook, 21-392. 

A sale in gross of tracts larger than forties 
if assessed to a known owner is not void, and 
unless it appears from the deed that the owner 
was unknown that fact will not be presumed: 
Smith v. Easton, 37-584; Bulkleyv. Callanan, 
32-401. 

Where a deed shows a sale in parcels it is 
conclusive, and proof tha t the sale was actu
ally in gross will not be received: Rima v. 
Cowan, 31-125; Sibley v. Bullis, 40-429; Clark 
r. Thompson, 37-536; Chandler v. Keiler, 4A-
371. 

The legislature having authorized sales in 
tracts larger than the smallest government 
subdivision in certain cases a tax deed is con
clusive evidence as to the regularity of the sale 
in that respect: Martin v. Cole, 38-141. 

No objection to the validity of the t ax title 
can, after the expiration of five years from the 
time of sale, be made on the ground that the 
deed shows upon its face tha t several t racts of 
land were sold for a gross s u m : Monk v. Cor
bin, 58-503. 

As to sales en masse see notes to § 1357. 

IV. W H A T MUST BE S H O W N TO DEFEAT. 

P a r t y m u s t s h o w t i t l e : The provision of 
this section that no person shall question the 
title acquired under a tax deed without first 
showing tha t he or the person under whom 
he claims had title to the property at the t ime 
of the sale, etc., is intended to prevent a 
stranger from questioning the tax title, but 
the holder of a prior t ax title is not thereby 
prohibited from questioning the title of a 
subsequent tax purchaser: Adams v. Burdielc, 
08-666. 

It cannot be presumed tha t by this provision 
the legislature intended to deprive any person 
of a remedy for actual fraud existing inde
pendently of the statute. While the section 
gives a remedy only to the owner of the land, 
it cannot be held to deny a similar remedy to 
others. If fraud has been committed, and by 
it some one has been injured, a remedy is pro
vided by the general principles of equity juris
prudence: Singer Mfg. Co. v. Yerger, 2 
McCrary, 583. 

Where defendant claims under a treasurer's 
deed, upon its face sufficient to convey title, 
the court cannot consider any evidence of the 
invalidity ot the deed, wi thout finding tha t 
plaintiff wns holder of the patent t i t le: Foster 
v. Wlswonh, 71-262. 

A legal title, though not of record, is suffi
cient to entitle the holder to ueiend against a 
tax t i t le: Chandler v. Keeler, 46-598. 

No person can question the title acquired by 
t a x deed without first showing that he or the 

person under whom he claims had title to the 
property at the t ime of sale. Tli6 title re
quired to be shown is such a one that a party 
claiming thereunder, if plaintiff, could recover 
on the s trength thereof: Lockridge v. Daggett, 
54-332. 

One who would question the validity of a 
tax title acquired under a treasurer's deed 
must show tha t lie has a title or interest in the 
lands in dispute : Robinson v. Bailey, 26 Fed. 
Rep., 219. 

Where a person at tacking a t a x sale fails to 
establish a patent ti t le in himself, he cannot 
have relief against such tax t i t le : Varnum v. 
Shuler, 69-92. 

Where plaintiff failed to introduce any evi
dence tending in any manner to prove tha t he 
had title to the land a t the t ime of sale, held, 
tha t he could not be allowed to prove fraud 
committed at the sale for the purpose of de
feating a tax t i t le : Pitt's Sons Mfg. Co. v. 
Beed, 69-546. 

Whore the person calling in question the 
title acquired by a t ax deed testifies tha t he is 
the owner of the property claimed by him, 
and this testimony is admitted without objec
tion, it is prima facie sufficient to show title 
to the property authorizing him to question 
the validity of the deed: Hintrager v. Ktene, 
62-605. 

A patent issued by the state, accompanied 
by a copy of the patent issued by the United 
States to the state, duly authenticated by the 
commissioners of the general land office, held 
sufficient evidence of title to warrant the per
son claiming such title in questioning the va
lidity of a tax t i t l e : Callanan v. Wayne 
County, 73-709. 

Proof of title in the par ty seeking to redeem 
held sufficient: Bowers v. Hallock, 71-218. 

The word owner, used in an agreed state
ment of facts, held to mean a person having 
title as required by this section: Frank v. 
Arnold, 73-370. 

Payment of tax must be shown: The 
provisions of this section, tha t a person ques
t ioning the title acquired by the treasurer's 
t a x deed shall first show tha t all taxes due 
upon the property have been paid by him 
or the person under whom he claims title, is 
applicable as to any taxes remaining unpaid 
and due to the state or county, but it does not 
require tha t the property owner seeking to 
question a tax title must first pay to the holder 
of the title all the taxes which the latter has 
paid, with interest and penalties. It is suffi
cient in such case tha t the person seeking to 
set aside the tax title shall aver his readiness 
and willingness to pay any amount of taxes 
which shall be found to have been paid by the 
holder of the t ax t i t le: Taylor v. Ormsby, 66-
109; Adams v. Burdiek, 68-666. 

A defendant who has a r ight to demand 
from plaintiff the payment of taxes which it 
is claimed are unpaid must raise the objection 
tha t it does not appear that all the taxes due 
upon the property have been paid, by de
murrer , or such objection will be deemed 
waived: Adams v. Burihck, 68-666. 

I t is a sufficient compliance with this pro
vision requiring tha t a person attacking a l ax 
t i t le shall show tha t taxes due on the land 
have been paid, t ha t the par ty acting for the 
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plaintiff made a tender of the amount and an 
offer to pay taxes due on the land in contro
versy to the county auditor after the treas
urer 's deed was executed, and in his petition 
offers to pay whatever amount is found d u e : 
Heaton v. Knight, 63-686. 

Tender of the sum due is equivalent to pay
ment , and if for any reason the amount can
not be ascertained, plaintiff may ask the 
court to ascertain and determine it, averring 
his leadmess to pay the amount so ascer
tained. But it is not sufficient to aver tha t 
complainant is unable to ascertain the amount 
due without stating facts showing such ina
bility and without offering any proof upon 
the subject: Lawler v. Brett, 20 Fed. Rep.. 219. 

The defense of fraud contemplated in the 
last proviso of this section may be shown to 
defeat the title whenever it is resisted by the 
owner, and it is not necessary for the owner 
to show in such case that the taxes have been 
pa id : Corbin v. Beebee, 36-336; Miller v. Cor
bin, 46-150. 

Such proviso is not applicable where the 
par ty claiming adveisely to the tax purchaser 
seeks to defeat the tax deed on a ground 
which will render it invalid. I t does not 
apply where the t a x title is defeated by an 
estoppel which would have been equally ef
fective as against any other title: Bullis v. 
Noble, 36-618. 

Under the corresponding provisions of the 
Revision, held, tha t a land owner might set u p 
the fact that there was no assessment in fact 
without showing payment of the t axes : Im-
megart v. Gorgas, 41-439. 

Where a t ax title is asserted under a deed 
which is void, the owner is not required to 
show that the sum necessary to redeem the 
land was tendered : Adams v. Snow, 65-435. 

The purpose of the provision that no person 
shall question the title acquired by a treas
urer's deed without showing that all taxes 
upon the property have been paid by him or 
the person under whom he claims is to enforce 
the payment of taxes and stimulate land own
ers to discharge the duty imposed on all citi
zens to pay taxes levied upon their lands. I t 
is not sufficient in the petition a t tacking a 
tax title to offer to pay taxes if plaintiff is 
found to be entitled to redeem. This require
ment applies to all action in which it is sought 
to redeem from a tax sale on the ground that 
the tax deed was issued without notice of the 
expiration of the t ime for redemption: Max
well v. Palmer. 73-595. 

P r i o r p a y m e n t of t a x e s : Proof of pay
ment of taxes before the sale will overcome 
the deed and defeat the purchaser's t i t le : Gay-
lord v. Scarff, 6-179. 

In such a case the deed is void: Patton v. 
Luther, 47-236. 

It it be shown that the land was in fact re
deemed the deed will be void, notwithstand
ing a failure of the officer to make proper en
try o! redemption: Fenton v. Way. 40-198. 

In a particular case, held, tha t the evidence 
showed that the taxes ior which the sale was 
made had been paid, and the deed was there-
toie held void: Harber v. Sexton, G6-211. 

Far ther to tne effect m a t the deed is void 
when the taxes have in tact been paid, see 
notes to § 1353. 

F r a u d of officer: As to w h a t const i tutes 
fraud of officers and the effect thereof upon 
the sale, see § 1370 and notes. 

As to w h a t constitutes a public sale, see 
notes to § 1353. 

F r a u d of p u r c h a s e r : A purchaser, e i ther 
in person or by agent, at a sale where t he bid
ders form themselves into a r ing and t ake 
tu rns in bidding, is presumed to be a pa r ty to 
such unlawful proceeding, whether it is affirm
atively shown tha t he entered into way agree
ment sanctioning it or not, and his ti t le will 
be void: Kerwer v. Allen, 31-578. 

Under the evidence in a part icular case, 
held, tha t there had been such a combinat ion 
at the sale as to render it void: Easton v. 
Mawkinney, 37-601. 

A tacit unders tanding among bidders t h a t 
they will not bid against each other will in
validate a sale: Johns v. Thomas, 47-441; Sin
ger Mfg. Co. v. Yarger, 2 McCrary, 584; Frank 
v. Arnold, 73-370. 

The fact t ha t at the tax sale one person bids 
in property for two others, indicating the per
son for whom he bids, in each instance, does 
not amoun t to a combination const i tut ing 
fraud in the absence of any fraudulent agree
ment between the purchasers for w h o m the 
bids are made , nor does the fact tha t a t such 
sale two different agents made purchases for 
the same person consti tute f raud: Pearson v. 
Robinson, 44-413. 

The fact tha t the principal and his agent are 
both present at the t a x sale bidding in the 
property will not render t he purchase by the 
agent for the principal inval id: Jury v. Day, 
54-573. 

A t ax title will not be affected by the fact 
t ha t the agent who bought in the property for 
the principal himself stood m such relation to 
the property tha t he could not have purchased 
i t : Ibid. 

The fact t ha t all the tracts sold at a t a x sale 
were bought in for the full amount of the 
t iact , held not to piove combination among 
the bidders: Holsey v. Gordon, 47-693. 

It appearing tha t there were three bidders 
at a t a x sale, and tha t they did not bid against 
each other, and this being the only evidence 
ot a fraudulent combination, held, tha t it was 
not sufficient and tha t fraud could not be pre
sumed : Beeson v. Johns, 59-166. 

Facts in a particular eac-e held not sufficient 
to show fraud in procuring a t ax tit le so as to 
render it inferior to a prior mor tgage: Equi
table L. Ins. Co. v. Wi ighi, 51-606. 

Testimony of a witness m an action to defeat 
a t ax sale, tha t the purcuaser by his conduct 
pre\ ented competition in reference to many 
pieces of land bid tor by him, etc., held to be 
immater ia l and properly excluded, there being 
no offer to connect it with the piece m con
t roversy: Eldmdgev. Kue/il, 27-160. 

Ef fec t of f r a u d : Where the sale is void 
for fraud, under the provisions of statute, the 
owner may set up and show such fraud to de
feat the t ax tit.e in any action in which the 
holder thereof relies upon such t i t l e : CorLin 
v. Beebee, 36-336. 

A r ing sale, being voidable but not void, 
cannot be questioned al ter the lapse of the five-
year period of l imitation: Bullis v. Marsh, 56-
"747. 
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Innocent purchaser not affected with 
f r a u d : A tax title which is void for fraud, as 
provided by statute, will nevertheless be held 
good in the hands of a purchaser for value 
wi thout notice of such fraud, the word " void " 
being construed as voidable: Van Shaack v. 
Bobbins, 36-201; Sibley v. Bullis, 40-429; 
Ellis v. Peck, 45-112; Huston v. Markley, 
49-162. 

A purchaser in good faith from the tax pur
chaser, without notice of irregularities, will 
not be affected by the fact tha t the sale was 
in gross, or not publicly m a d e : Martin v. 
Ragsdale, 49-589. 

Where assessment has been made and other 
essential jurisdictional steps have been taken, 

not being present nor represented, and paying 
no money, but simply issuing receipts of the 
railroad company for whose benefit the tax 
was originally voted, held, tha t there was no 
sale, and that an innocent purchaser, under a 
t ax deed issued in pursuance of such transac
tion, would not be protected: Trucsdell v. 
Green, 57-215. 

P u r c h a s e r b y q u i t c l a i m : A grantee by 
quitclaim deed, of a party holding a tax title 
void for fraud, takes subject to all equities 
against his grantor : Watson v. Phelps, 40-482; 
Besorev. Dosh. 43-211, 212; Springer v. Bartle, 
46-688. 

B u r d e n of proof: The holder of title under 
a fraudulent tax sale, claiming to be a bona 

the sale cannot be regarded as absolutely void fide purchaser, has the burden of proof as to 
al though fraudulent, and the innocent pur
chaser is therefore protected; bu t where there 
is a fatal defect, as. for instance, a want of 
levy, the sale is absolutely void, and a good 
faith purchaser for value acquires no title. 
The defects of such a t ax title appear of rec
ord, and the purchaser acquires no equity as 
against the land owner : Ellis v. Peck, 45-112. 

Where the treasurer, in pursuance of a prop
osition made by a par ty before the sale opened, 
to take all lands not sold to others, made out 
certificates to such party after the sale was 
completed, there being no bids, such party 

tha t fact: Light v. West, 42-138. 
Evidence in a particular case held sufficient 

to affect the purchaser of tax title without 
notice of fiaud in the sale, both by circum
stances sufficient to put him on his guard and 
by notice of the agent through whom the 
purchase was negotiated: Crumb v. Davis, 
54-25. 

T h e a s s i g n e e of a certificate of tax sale 
takes it subject to all the infirmities by which 
it would have been affected in the hands of 
the tax purchaser: Singer Mfg. Co. v. Yarger, 
2 McCrary, 584. 

1 3 8 3 . S a v i n g c lause . 898. The provisions of this title shall not affect 
sales heretofore made, or tax deeds given in pursuance of sales made before 
the taking effect of this code. 

Therefore, held, tha t notice as required in of the Code: Robinson v. First Nat. Bank, 48-
§ 1379 was not necessary, al though the deed 354. 
was not executed until after the taking effect 

SALES WEONGFULLT MADE. 

1 3 8 4 . P u r c h a s e r indemni f i ed . 899. When, by mistake or wrongful 
act of the treasurer, land has been sold on which no tax was due at the time, 
or whenever land is sold in consequence of error desc i g 
the tax receipt, the county is to hold the purchaser harmless by paying him 
the amount of principal and interest and costs to which he would have been 
entitled had the land been rightfully sold, and the treasurer and his bondsmen 
will be liable to the county to the amount of his official bond; or the pur
chaser, or his assignee, may recover directly of the treasurer, in an action 
brought to recover the same in any court having jurisdiction of the amount, 
and judgment shall be against him and his bondsmen; but the treasurer or 
his bondsmen shall be liable only for his own or his deputies' acts. [B.., § 785; 
C , '51, § 509.] 

This authorizes the purchaser to recover 
from the county in such cases the amount 
paid by him with interest, but not the pen
alties which would have accrued subsequently 
to the time of sale if the tax had been legal 
and the sale had not been m a d e : Corbin v. 
Davenport, 9-239; Coulter v. Mahaska County, 
17-92. 

The purchaser at t ax sale may thus recover 
from the county the portion of taxes included 
in the amount for which the sale is made 
which could not be rightfully included therein 
by reason of not having been brought forward 
by the treasurer: Parker v. Cochran, 64-757. 

Where a t ax title is void, the holder thereof 

h im upon the property subsequently to the 
acquisition of such t i t le : Scott v. Chickasaw 
County, 53-47. 

The owner by voluntarily redeeming from 
such a sale does not become subrogated to the 
rights of the purchaser against the county: 
Morris v. Sioux County, 42-416, 418. 

An action by the purchaser to recover from 
the county the taxes, interest and costs for 
which the sale is made in case the sale is void 
because no taxes were due by reason of mis
take in the description, is not barred until five 
years from the discovery of the mis take: 
Storm Lake Bank v. Buena Vista County, 
66-128. 

cannot recover from the county taxes paid by 
[Sec. 900 was repealed by 16 G. A., ch. 145, enacting a substi tute, which is repealed by 17 

Q. A., ch. 101, the following being enacted in its stead.] 
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1385. Sale of school lands . 17 G. A., ch. 101, § 1. Whenever any school 
or university land bought on credit, is sold for taxes, the purchaser a t such 
tax sale, shall only acquire the interest of the original purchase in such lands, 
and no sale of any such lands for taxes, shall prejudice the rights of the s t a t e 
or the university therein, or preclude the recovery of the purchase money, o r 
the interest due thereon, and in all cases, where real estate is mortgaged. 
or otherwise incumbered to the school or university fund, the interest of t h e 
person who holds the fee alone, shall be sold for taxes, and in no case shall t he 
lien or interest of the state be affected by any sale of such incumbered rea l 
estate, made for taxes. [R., §§ 810, 811.] 

1 3 8 6 . O t h e r p u b l i c l a n d s . 17 G. A., ch. 101, § 2. The foregoing p ro 
visions shall be extended to, and shall include all lands exempted from taxat ion 
by the provisions of this title, including lands of the United States and of th is 
state, or of any county, township, city, incorporated town or school district, 
including agricultural college lands, swamp lands, burial grounds, fair grounds , 
public squares, public groves, or public ornamental grounds, and to any legal or 
equitable estate therein held, possessed or claimed for any public purpose, a n d 
no assessment or taxation of such lands, nor the payment of any such taxes, 
by any person, or the sale and conveyance for taxes of any such lands, shall 
in any manner affect the right or title of the public therein, or prejudice t he 
public thereto, nor shall any such payment or sale, confer upon the purchaser, 
or person who pays such taxes, any right or interest in such land, adverse o r 
prejudicial to the public right, title or ownership thereto; provided, tha t this 
section shall not in any manner affect or prejudice the rights of any person or 
party to any action now pending, which was commenced prior to the fourth 
day of July, 1876. 

As against a mortgage to the school or uni
versity fund, only the interest of the person 
holding the fee-title can be sold for t axes : 
Crum v. Cotting, 22-411. 

Such purchaser takes subject to the mort
gage : Jasper County v. Rogers, 17-254. 

And acquires only the r ight to redeem from 
such mortgage: State v. Shaw, 28-67, 76. 

The state purchasing a t foreclosure sale 
under such mortgage takes free from the lien 
of delinquent taxes, and a conveyance from 
it passes title to the purchaser discharged from 
such liens: Helphrey v. Ross. 19-40; Miller v. 
Gregg, 26-75. 

Any purchaser at a foreclosure sale under 
such moitgage, equally wi th the state, takes 
free irom the lien of delinquent taxes : Love
lace v. Berryhill, 36-379. 

A purchaser a t t ax sale of premises covered 
by a school-fund mortgage has a lien thereon 
junior to that of the mortgage, and in an ac
tion to foreclose the school-fund mortgage 

1 3 8 7 . L a n d n o t s u b j e c t to t a x a t i o n . 901. Whenever it shall be made 
to appear to the satisfaction of the county treasurer, either before the execution 
of a deed for real property sold for taxes, or if the deed be returned by the 
purchaser, that any tract or lot was sold which was not subject to taxation, 
or upon which the taxes had been paid previous to the sale, he shall make an 
entry opposite such tract or lot on the record of sales, that the same was er
roneously sold, and such entry shall be evidence of the fact therein stated. 
And in such cases the purchase money shall be refunded to the purchaser as 
provided by this chapter. [JR., § 789.]' 

LIMITATION OF ACTIONS. 

1 3 8 8 . P e r i o d . 902. No action for the recovery of real property sold for 
the non-payment of taxes shall lie, unless the same be brought within five 
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mus t be made a par ty or his r ight of r edemp
tion will not be ext inguished: Ayres v. Adair 
County, 61-728. 

Where real estate is mortgaged to the school 
fund, the interest of the person who holds t h e 
fee shall alone be sold for the taxes, and t h e 
lien or interest of the school fund is no t af
fected by such sale : Winnebago County v. 
Brones, 68-682. 

A mortgage designed to be a securi ty t o 
the university fund is within the provisions of 
the s ta tute relat ing to the sales of land in such 
cases, whe the r made directly to t he ins t i tu 
tion or to its proper officer: Lovelace v. Berry-
hill, 36-379. 

Where the surety of a note given for t h e 
purchase of school lands, who has a mor tgage 
thereon for security, buys in the land a t fore
closure sale under such mortgage, he acqui res 
a tit le free from claims of a purchaser a t t h e 
t a x sale: La Rue v. King, 74-288. 
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years after the treasurer's deed is executed and recorded as above provided; 
provided, that where the owner of such real property sold as aforesaid, shall, 
at the time of such sale be a minor or insane, or convict in the penitentiary, 
five years after such disability shall be removed shall be allowed such person, 
his heirs, or legal representatives to bring their action. [E,., § 790.] 

W h a t s t a t u t e a p p l i c a b l e : A t ax deed 
having been executed while the Revision was 
in force, held, tha t the provisions of the Re
vision and not of the Code of '73 should de
termine when the period of limitation against 
the tax title commenced to r u n : Bailey v. 
Howard, 65-290. 

C o n s t i t u t i o n a l i t y : This section is not un
consti tutional: Barrett v. Love, 48-103. 

I n w h a t c a s e s a p p l i c a b l e : The provision 
as to limitation of actions with reference to 
t a x titles applies to a sale which is simply 
voidable but not void, and such sale cannot be 
questioned after the lapse of five years: Bullis 

• v. Marsh, 56-747. 
After the lapse of five years no objection to 

the validity of the t ax title can be made on 
the ground that the deed shows upon its face 
tha t several tracts of land were sold for a 
gross s u m : Ibid.; Monk v. Corbin, 58-503. 

If the failure of the treasurer to make proper 
entry of the years for which taxes are delin
quent is not taken advantage of, and a deed 
issues, then the statute of limitations begins 
to run in favor of such deed, and after five 
years it cannot be questioned on account of such 
defect: Guthrie v. Harker, 27 Fed. Rep.. 586. 

The statutory provision above referred to 
applies only to cases where real property has 
been " so ld for the non-payment of taxes," 
and therefore the limitation does not run 
where there has been actually no sale what
ever : Case v. Albee, 28-277. 

Nor is the provision applicable where the 
taxes for which the sale was made had in fact 
been paid: Patton v. Luther, 47-236. 

Nor where the tax title is void by reason of 
there having been no assessment, levy or sale: 
Early v. Whittingham, 43-162; Nichols v. 
McGlathery, 42-189. 

But the fact that the deed shows on its face 
irregularities in the manner of assessment, 
levy or sale will not prevent the limitation 
from running against i t : Thomas v. Stickle, 
32-71; Douglass v. Tullock, 34-262; Peirce v. 
Weare, 41-378; Bullis v. Marsh, 56-747. 

The limitation applies to an action by the 
holder of the deed as well as to one brought 
by the original owner of the l aud : Brown v. 
Painter, 38-456; Laverty v. Sexton, 41-435; 
Barrett v. Love, 48-103. 

I t is not intended by this section to secure 
to the owner live years within which to attack 
the tax title, and the holder of the tax deed 
may, within that t ime, institute proceedings to 
quiet his title against such owner : Stevenson 
v. Bonesieel, 30-286. 

An action by a t ax purchaser against the 
owner to recover taxes paid by the former 
upon his tax title is barred in five years from 
such payment : Brown v. Painter, 44-368; 
Hamilton v. Dubuque, 50-213. 

The fact that the deed was executed and re
corded more than five years before the com
mencement of the action does not constitute 
a valid objection to the introduction of the 

deed in evidence. Whether the par ty gains 
possession under such deed depends upon 
whether or not the owner of the patent title 
was in possession at the expiration of five years 
from the execution of the deed: Monk v. Cor
bin, 58-503. 

Where the rights of the tax purchaser are 
barred he cannot assert any claim thereunder 
to have his t ax tit le established as paramount 
to any other title, nor can he be permitted t o 
redeem from a foreclosure sale: La Rue v. 
King, 74-288. 

Whei'e there is want of power to make a sale 
it is void and the limitation of this section does 
not apply, but where the sale is simply voidable 
it cannot be questioned after five years from 
the recording of the deed. A sale for taxes of 
past years not properly carried forward on the 
t ax books is of the latter class: Griffin v. Bruce, 
73-126. 

Where the tax deed is improperly executed 
by reason of the proof of service of notice not 
being such as is required by statute by reason 
of a mere defect in such proof, the service of 
notice having been actually made and a deed 
issued in pursuance of such notice, the holder 
of the tax title is protected after the expira
tion of five years from the execution of such 
deed: Trulock v. Bentlet/, 67-602; Rice v. 
Haddock, 70-318; Bolin v. Francis, 72-619. 

But where there ha^ been no notice the deed 
is void and the limitation does not validate i t : 
Wilson v. Russell, 73-395; Slyfield v. tiealy, 
32 Fed. Rep., 2. 

Where action to recover property claimed 
by a tax purchaser under an invalid sale was 
brought before the expiration of the period of 
redemption, held, tha t the tiling of an amend
men t in such action after the period of limita
tion had elapsed for the purpose of alleging 
tender of taxes paid by defendant would not 
render the action subject to the bar of the 
s ta tu te : Barke v. Earli/, 72-273. 

I n m a n d a m u s : The right of action by 
mandamus to compel the execution of a deed 
is barred in three years, and such period com
mences to run from the t ime when the holder 
of the certificate of purchase might, by proper 
steps on his part, become entitled to the exe
cution of the deed. Therefore, held, tha t 
where by ordinance of a city a deed for prop
erty sold for municipal taxes might have been 
executed a t a certain t ime by the giving of 
ninety days' notice, the failure to give s iuh 
notice would not prevent the statutory period 
from commencing to run at the time when, 
by proper notice, the deed might have been 
procured : Hintrager v. Traut, 69-746. 

W h e n p e r i o d c o m m e n c e s t o r u n : Under 
the Revision, which limited the action to five 
years from " the date of the sale," held, tha t 
the limitation did not commence to run until 
the sale was complete, tha t is, unt i l the de
livery and recording of the tax deed : Eldridge 
v. Kuehl, 27-160; Henderson v. Oliver, 28-20; 
MeCready v. Sexton, 29-356, 373. 



CODE, § 902.] COLLECTION 

Under tha t provision the action of the pur
chaser for the recovery of the land was barred 
after five years from the time when the right 
of the purchaser to a deed became perfect: 
Thornton v. Jones, 47-397. 

Also held, under that provision, tha t the 
purchaser could not, by his own act in failing 
to take a deed when he became entitled 
thereto, prevent the limitation commencing 
to run against h i m : Hintrager v. Hennessy, 
46-600. 

Under the provisions of the Code of '51 as to 
the limitation of actions to foreclose a t ax 
deed, held, tha t the r ight of action accrued 
six months after the purchaser became en
titled to his deed under the sale: Atkins v. 
Paige, 50-666. 

The change in the language of this section 
from tha t of the corresponding section of the 
Revision in regard to the limitation of action 
in such cases was simply the adoption of the 
judicial construction put upon the Jaw as it 
was contained in the Revision: Griffith's Ex'r 
v. Carter, 64-193. 

Where it does not appear tha t the deed has 
been recorded the statute does not begin to 
run. The burden of showing the recording 
of the deed so that the statute has begun to 
run devolves upon the party relying upon the 
statutory bar : Scroggs v. Garver, 69-680. 

The statute of limitations begins to r u n 
against the tax purchaser from the t ime he 
might have been entitled to a deed if he had 
pursued the course prescribed by s t a tu te : La 
Rue v. King, 74-288. 

Although the limitation as against the 
holder of a tax deed commences to run from 
the t ime he becomes entitled to his deed, the 
same rule does not apply as against the owner, 
and he may assert his r ight to the land by-
taking possession within five years from the 
recording of the deed: Griffith's Ex'r v. Car
ter, 64-193; Cassady v. Sapp, 64-203. 

Until some one is in actual possession of the 
land the purchaser at a tax sale is not required 
to bring an action to prove his right of pos
session. If the owner of the patent title takes 
possession within five years al ter the tax deed 
is executed and recorded, then if the holder 
of the tax title fails to bring action within five 
years from such time, his right of action is 
barred: Adams v. Griffin, 66-125. 

Where the t ax purchaser took his deed in 
1876, but such deed was improper^ issued for 
the reason that due proof of service of notice 
of expiration of the t ime of redemption had 
not been filed, and afterward, in 1883, such 
proof was filed, and in 1884 a deed was issued, 
and a few days thereafter the holder of the pat
ent title took possession of the property which 
had before that time been unoccupied, held, 
tha t an action by the holder of the tax title 
to quiet his title being brought within five 
years from the filing of proper proofs, and the 
issuance of the second deed, was not barred: 
Ibid. 

Where action was commenced by the holder 
of a t ax title within five years after his deed 
was recorded, but more than five years after 
he was entitled to receive his deed, and after 
it was actually executed, and it appeared that 
defendant went into possession within five 
years after plaintiff was entitled to take it, 
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held, t ha t the action was not barred. The rule 
established is, tha t if the validity of a t a x t i t l e 
is disputed within five years from the d a t e 
when the treasurer 's deed might have been 
taken, the one claiming thereunder mus t com
mence his action for the recovery of t h e land 
wi thin tha t period. But this rule can h a v e no 
application to a case where the validity of t he 
tit le is disputed for the first t ime after t h e 
expiration of tha t period: Francis v. Griffin, 
72-23. 

The limitation commences to r u n a t t he ex
ecution, and recording of the t ax deed, irre
spective of the question of possession, and if a t 
t ha t t ime the property is unoccupied, a n d 
dur ing the five years the owner of t he fee 
takes actual possession and holds it un t i l the. 
expiration of the period of l imitat ion, t he 
r ight of the holder of the t ax title to recover 
under his deed is cumnletciv ba i r ed : Barrett 
v. Love, 48-103; Barrett v. Holmes, 102 U. S., 
651. 

But if the land remains unoccupied un t i l 
the expiration of the period of l imitat ion, t he 
title of the holder of the t ax deed becomes 
complete, and an action by him against t he 
original owner taking possession after t h a t 
t ime is not barred under the s t a tu t e : Moin-
gona Coal Co. v. Blair, 51-447 ; Lewis v. Soule, 
52-11; Bullis v. Marsh, 56-747; Goslee v. Tear-
ney, 52-455. 

The holder of a t ax deed to unoccupied land 
is presumed to have constructive possession 
thereof: Rice v. Haddock, 70-318. 

And if the owner of the patent t i t le does 
not, either by taking actual possession or by 
bringing action, question the validity of the 
t a x deed within the period of l imitat ion, the 
bar of the s ta tute becomes complete in favor 
of the holder of the t ax deed, and possession 
taken by the former owner after the period of 
limitation has expired will be ineffectual: 
Moingona Coal Co. v. Blair, 51-447; Lewis v. 
Soule, 52-11; Goslee v. Tearney, 52-155; Zent 
v. Picken, 54-535: Maxwell v. Hunter, 65-121. 

Possession of land necessary to bar an action 
under a tax title is not required to be of the 
adverse, hostile and exclusive character, re
quired under the general s ta tute of l imita
tions. Its validity depends not so much on 
the extent and character of the improvements 
of the land as on the possession which would 
enable the holder of the tax title to commence 
his action for the land: Griffith's Ex'r v. Car
ter, 64-193. 

If the t ax deed is absolutely void it works 
no change in the constructive possession which 
is considered to be in the holder of the pa tent 
title, and after five years have elapsed wit fiout 
the taking of possession, such void deed is 
barred by the s ta tute of limitations and no 
righto can be asserted the ieunder : Pal Ion v. 
Luther, 47-236. 

Where the original owner has been continu
ously in possession of property by reason of 
the exercise of such ownership thereover as 
the na ture of the property admits of, no acts 
of control on the part of the t ax purchaser, 
such as taking wood therefrom, and the like, 
will constitute adverse possession m h i m : 
Brett o. Fair, 66-684. 

In such cases the fact that by diligence or 
otherwise the tax purchaser has succeeded in 
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paying the taxes on the property subsequently 
to the purchase before the owner has been 
able to do so will not constitute evidence of 
possession so as to support a plea of limitation 
under the s t a tu te : Ibid. 

The holder of a tax deed has no occasion to 
take any action for the establishment of his 
r ight in the property until such right is dis
pu ted : Francis v. Griffin, 72-23. 

As the r ight to redeem is not cut off until 
the service of notice required by g 1379, the 
period of limitation provided by this section 
does not commence to run , although the deed 
has been issued without the requirement as to 
notice being complied wi th : Slyfield v. Bar-
nura, 71-245. 

Q u i e t i n g t i t l e : After the limitation has 
r u n against the tax 1 die the original owner, 
remaining in possession, may maintain an ac
tion against the bolder of such title to remove 
the cloud of the tax deed and quiet the title. 
Such action is not barred by the limitation 
provided in the s ta tu te : Peck v. Sexton, 4 1 -
568; Lareriy v. Sexton, 41-435; Wallace v. 
Sexton, 44-257; Potion v. LuUier, 47-236; Tab
le,- v. Callanan, 49-302. 

Where a party in possession under tax deed 
asks to have his title quit ted against a party 
claiming adversely the latter cannot rely upon 
the limitation to bar tiie action: Wright v. 
Lacy, 52-248. 

Where plaintiff, in possession under a tax 
deed more than five years old, brought action 
to quiet title against a defendant claiming 
under the patent title, held, tha t defendant in 
such action wao barred by (he statute of lim
itation from attacking the deed as fully as if it 
were at tacking such deed in a direct action: 
Shawler v. Johnson, 52-472. 

An action to quiet title as against a person 
holding under a tax deed on tiie ground that 
such deed is void, the holder of the title being in 
possession, cannot be maintained after the five 
yeais have expired: Jeffrey v. Brokaw, 35-505. 

Where plaintiff, claiming under a tax title, 
brought action against the original owner to 
quiet his title, and the original owner, being 
then in possession, pleaded the limitation and 
also asked affirmative relief against the plaint-
iff'B titie, held, tha t the fact that defendant 
was barred affirmative relief would not pre

vent his defeating plaintiff's action by show
ing tha t plaintiff's title was void, and he was 
allowed thereupon to have his title quieted as 
against the plaintiff: Miller v. Corbin, 46-150. 

In an action to quiet title, where defendant 
sets up a t ax title, plaintiff may set up the bar 
of the s ta tu te : Keokuk & D. M. R. Co. v. Lind-
ley. 48-11. 

Where a licensee bought in a tax title more 
than five years after the execution of the tax 
deed, held, that as the possession of the licensee 
was that of his licensor, the holder of the pat
ent title, and as the owner had thus been in 
possession more than five years, the tax title 
was barred and the licensee aquired no rights 
thereunder : Ibid. 

A s u b s e q u e n t p u r c h a s e r from the holder 
of a tax deed whose rights are barred, taking 
with notice of the possession of the owner, is 
bound thereby: Thodev. Spofford. 65-294. 

The purchaser from a minor of land sold for 
taxes m a y avail himself of the exception of 
the s tatute limiting action to property sold at 
tax sale to five years from the execution and 
recording of the tax deed in favor of the 
minor, but such purchaser must bring his ac
tion within five years from the date of his 
purchase: McCaughan v. Tatman, 53-508. 

But neither this extension nor the fact that 
the minor has a year after the removal of the 
disability in which to redeem from the sale 
will operate in favor of a person claiming un
der the tax title as against the minor, and such 
person must bring his action within five years 
as specified in the s ta tu te : Ibid. 

S t r a n g e r s to t h e t i t l e : The limitation as 
to the r ight of action applies only as between 
the t ax purchaser and the owner at the time 
of sale or one deriving title from such owner. 
When a person not the owner and having mere 
color oi title comes into possession, the holder 
of the t ax title may have the same time as the 
holder of any other valid title to test the right 
of the occupant: Lock ridge v. Daggett, 47-679; 
S. C, 54-332. 

A plaintiff who has failed to establish a com
petent title in himself cannot dispute the tax 
title, and have his title quieted upon the 
ground tha t the right of action of the holder of 
the tax title has become barred: Varnum v. 
Shuler, 69-92. 

all suits and controversies involving 1389. Officers de facto. 903. m 
the question of title to real property held under and by virtue of a treasurer's 
deed, all acts of assessors, treasurers, auditors, supervisors, and other officers 
de facto shall be deemed and construed to be of the same validity as acts of 
officers de jure. [Ii., § 786.j 

See Peirce v. Weare, 41-3S7. 

1 3 9 0 . W h e n assessed, to w r o n g p e r s o n . 904. .No sale of real prop
erty for taxes shall be considered invalid on account of the same having been 
charged in any other name than that of the rightful owner, if the said prop
erty be in other respects sufficiently described. [R., § 787.] 

i . 8 9 1 . Certified cop ies of r e c o r d s . 905. The books and records be
longing to the offices of the county auditor and county treasurer, or copies 
thereof, properly certified, shall be deemed sufficient evidence to prove the 
sale of any teal property for taxes, the redemption thereof, or the payment of 
taxes thereon. [It., § 788. J 

Tl>" stub <ii a redemption certificate is admissible in evidence under this section: Ellsworth 
v. Low, 62-178. 
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PEDDLEIIS. 

1 3 9 2 . A m o n n t of t a x . 906; 15 G. A , ch. 62. A tax for state purposes 
shall be levied upon peddlers of merchandise not manufactured in this state, 
for a license to peddle throughout the state for one year as follows: upon 
each peddler of watches or jewelry, or either of them, thirty dollars; upon 
each peddler of clocks, fifty dollars; upon each peddler of dry goods, fancy 
articles, notions, or patent medicines, as follows: upon each peddler thereof, 
ten dollars; upon each peddler who pursues his occupation with a vehicle 
drawn by one animal, twenty-five dollars; if drawn by two and less than four, 
fifty dollars; if drawn by four or more animals, seventy-five dollars; provided, 
however, that nothing in this section shall apply to wholesale dealers in any 
of the above enumerated articles, who use wagons for the delivery of goods 
sold at wholesale prices and by the box or package. [Ii., § 791; C , '51, § 510.] 

1 3 9 3 . L i cense . 907. Such license may be obtained from the auditor of 
the county upon paying the proper tax to the treasurer thereof, and may issue 
for a less period than one year for the proportionate amount of tax, and all 
such licenses shall state the date of the expiration of the same; and any per
son so peddling without a license, or after the expiration of his license, is 
guilty of a misdemeanor, and the person actually peddling is liable, whether 
he be the owner of the goods or not. Upon conviction of peddling without a 
license as aforesaid, the offender shall forfeit and pay to the county treasurer, 
in addition to the fine imposed upon him for the misdemeanor, double the 
amount of license for one year as fixed by section nine hundred and six of 
this chapter [§ 1392]. [R , § 792; C , '51, §§ 511, 512.] 

PUBLIC SHOWS. 

1394. License to exhibit in county outside of city. 16 G. A., ch. 
131, § 1. Before an}T person can exhibit any traveling show or circus, not pro
hibited by law, or show any natural or artificial curiosity or exhibition of 
horsemanship irt a circus or otherwise, for any price, gain, or reward, in any 
county outside of the limits of any city or incorporated town, he shall obtain 
a license therefor from the county auditor, upon the payment to the county 
treasurer of such sum as may be fixed by the board of supervisors, not exceed
ing one hundred dollars for each and every place in the county at which such 
show or circus may exhibit. 

1395. Penalty for exhibiting without license. 16 G. A, ch. 131, § 2. 
If any person shall exhibit any show above contemplated without having first 
obtained such license, he shall be deemed guilty of' a misdemeanor and pun
ished accordingly, and shall forfeit and pay double the amount fixed for such 
license, for the use and benefit of the school fund. 

C H A P T E R 3. 

PROVISIONS FOE T H E SECUBITY OF T H E KEVENUE. 

1 3 9 6 . C o u n t y r e s p o n s i b l e to s t a t e . 908. Each county is responsible 
to the state for the full amount of tax levied for state purposes, excepting such 
amounts as are certified to be unavailable, double, or erroneous assessments, as 
hereinafter provided. [E., § 793.] 

1 3 9 7 . D e f a u l t i n g t r e a s u r e r . 909. If any county treasurer prove to be 
a defaulter to any amount of state revenue, such amount shall be made up to 
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the state within the next three coming years by additional levies, in such 
manner as to annual amounts as the board of supervisors may direct. In such 
cases the cour.iy can have recourse to the official bond of the treasurer for 
indemnity. [R, £ 794.] 

Wnether the state may have recourse to the treasurer 's bond, quaere: State v. Henderson, 
40-242. 

1 3 9 8 . I n t e r e s t o n w a r r a n t s . 910. When interest is due and allowed 
by the treasurer of any county, or the state treasurer, on the redemption of 
auditor's warrants, or county warrants, the same shall be receipted on the 
warrants by the holder of the same, with the date of the payment, and no in
terest shall be allowed by the auditor of state or board of supervisors except 
such as is thus receipted. [It., § 795.] 

1 3 9 9 . D i s c o u n t i n g w a r r a n t s . 911. If the state treasurer, or any county 
treasurer, discount auditor's warrants at less than the amount due thereon, 
either directly or indirectly, or through third persons, they shall be liable to 
a fine not exceeding one thousand dollars, to be prosecuted as other fines. 
LE., § 796.] 

The offense defined in this section and the loss to the state or county occurs: State v. 
following is different from fhat under § 5314. Brandt, 41-593, 612. 
These sections are applicable to cases where no 

1400. Loaning or depositing public funds. 912; 17 G. A., ch. 155. 
County treasurers shall be liable to a like fine for loaning out, or in any man
ner using for private purposes, state, county or other funds in their hands, ex
cept that whenever permitted by the boards of supervisors of their respective 
counties, by resolution entered of record, they may deposit any such funds in 
any bank or banks chartered by the laws of the state, or &nj national or pri
vate banks in this state, to &uy amount not exceeding an amount to be fixed 
by such resolution; providing, that before any such deposit is made the bank 
in which it is proposed to make the same, shall first file a bond with sureties 
to b-i approved by the treasurer and the board of supervisors in double the 
maximum amount permitted to be deposited as aforesaid, and conditioned to 
hold the treasurer making the deposits of the county, harmless from all loss 
by reason ot such deposit or deposits. Said bond shall' be filed with the county 
auditor, and action may be brought thereon either by said treasurer or the 
county, as the board of supervisors may elect. And the state treasurer shall 
bo liable to a fine of not more than ten thousand dollars for a like misde
meanor, to be prosecuted by the attorney-general in the name of the state. 
Bui nothing done under the provisions of "this act shall alter or affect the lia
bility of the treasurer or the securities on his official bonds. [It., § 797.] 

Under this section a county treasurer is pro- Demand upon the person in charge of the 
hibited from depositing county funds in a bank where the deposit is ma le is sufficient to 
bank, and where such deposit was made and show a breach of the bond: Ibid. 
the funds lost by the failure of the bank the Where a certificate of deposit is issued for 
t n a s u i e r wa3 held liable therefor. (Decided the repayment of the deposit when presented, 
be. ^ i e the amendment of this section): Lowry but no objection to the payment of the money 
v. Polk County. 51-50. is made on tiie ground of the failure to re tu rn 

Where a bond is given under this section such certificate, the fact tha t it is not re turned 
and allowed to stand it constitutes security will not defeat the r ight to recover, it being 
not merely for the first deposit, but for other afterwards surrendered: Ibid. 
deposits which uiav subsequently be m a d e : 
Poor v. Merrill, 68-436. 

PAYMENTS B T COUNTY TKEASUREK. 

1 4 0 1 . S e t t l e m e n t w i t h t r e a s u r e r . 913. At their regular meetings in 
January and June of each year, the board of supervisors shall make a full and 
complete settlement with the county treasurer, and they shall make and cer
tify to the auditor of state, all credit's to the treasurer for double or erroneous 
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assessments, and unavailable taxes, also all dues for state revenue, interest, or 
delinquent taxes, sales of land, peddler's licenses, and other dues, if a n y ; also 
the amounts collected for these several items, and revenues still delinquent, 
each year to itself. Said reports shall be forwarded bv mail. [R., § 798; 
C . ' 5 1 §§ 157-8.] 

This settlement with the county is conclusive sequently appearing had really occurred be-
upon the treasurer and his sureties, and they fore such se t t lement : Boone County v. Jones, 
cannot show tha t it was fraudulent for the 54-699. See, also, notes to § 1150. 
purpose of showing that the defalcation sub-

1402. Payments to state treasurer. 914; 17 G. A., ch. 122, § 1; 20 
G. A., ch. 194, § 5. The treasurer of each county shall, on or before the "fif
teenth day of each month, prepare a sworn statement of the amount of 
money in his hands on the first day of that month belonging to the state 
treasury, and forward the same by mail to the auditor of state, and he shall, 
each year, unless otherwise directed by the state auditor, pay into the state 
treasury, on or before the fifteenth day of April, alL the money due the state 
remaining in his hands on the first day of April, and on or before the fifteenth 
day of December, all the money due the state remaining in his hands on 
the tenth day of December; he shall also, at any time when directed by 
the auditor of state, forthwith pay into the state treasury, or treasury of any 
county, any or all the money due the state and remaining in his hands. In 
case the treasurer of any county shall fail to prepare and forward the state
ment required in this section, he shall forfeit and pay for each and every fail
ure a sum not less than one hundred nor more than five hundred dollars, to 
be recovered in an action brought in the name of the state auditor, against 
him and his bondsmen, in any court of record. [ R , § 799.] 

[By special provision the change made in this section by 20 G. A., oh. 194, took effect on t he 
second Monday of November, 1884.] 

[Sec. 915 is repealed by 17 G. A., ch. 122, § 2.] 

1403. A c c o u n t w i t h s t a t e . 916. The state auditor shall make and trans
mit to each county auditor, on the first day of May of each year, a statement 
of the county treasurer's account with the state treasurer, which account 
shall be submitted by said auditor to the board of supervisors at their next 
meeting, and if they find the same to be incorrect in any particular, they shall 
forthwith certify the facts in relation to the same to the auditor of state. [E., 
§ 801.] 

1404. Settlement with county treasurer. 917. When a county 
treasurer goes out of office, he shall make a full and complete settlement with 
the board of supervisors, and deliver up all books, papers, moneys, and all 
other property appertaining to the office, to his successor, taking his receipt 
therefor. The board of supervisors shall make a statement, so far as state 
dues are concerned, to the auditor of state, showing ail charges against 
the treasurer during his term of office, and all credits made, the delinquent 
taxes and other unfinished business charged over to his successor, and the 
amount of money paid over to his successor, showing to what year and to 
what account the amount so paid over belongs. They shall also see that the 
books of the treasurer are correctly balanced before passing into the posses
sion and control of the treasurer elect. [E., § 802.] 

The board of supervisors may accept from a note will not be void for wan t of considera-
treasurer who is in default a promissory note t ion: Sae County v. Hobbs, 72-69. 
for the amount of his indebtedness; and such 

1405. E a c h f u n d kept separate . 918. The state treasurer shall keep 
each distinct fund coming into his possession as public money, in a separate 
apartment of his safe, and, at each quarterly settlement with the state auditor, 
he shall count each fund in the presence of the auditor to see if the same agrees 
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with the balance found on the books. The total amount acknowledged to be
long to each fund shall be exhibited before the count. County treasurers shall 
account with such persons as the board of supervisors may direct in like man
ner, and a report of such accounting shall be made to the board at their next 
meeting, by the person so appointed by them. [E., § 804.] 

1 4 0 6 . P e n a l t y fo r official d e l i n q u e n c y . 919. If any county auditor, or 
county treasurer, or other officer shall neglect or refuse to perform any act or 
duty specifically required of him by any provision of this title, such officer shall 
be deemed guilty of a misdemeanor and indicted therefor; and, being found 
guilty, shall be fined in any sum not exceeding one thousand dollars, for the 
payment whereof his bondsmen shall also be liable; and he and his bondsmen 
shall also be liable to an action on his official bond for the damages sustained 
by any person through such neglect or refusal. [E., §§ 744, 749, 805; 12 G. 
A , ch. 75, § 3.] 

1 4 0 7 . D u t y of a u d i t o r . 16 G. A., ch. 113, § 1. The auditor of the state 
is herebj' authorized and empowered to draw his warrant on the state treasury, 
in favor of any county in this state for the amount of any excess in any fund 
or tax due the state from said county excepting the state taxes. 

1408. R e f u n d e x c e s s t o c o u n t y . 16 G. A , ch. 113, § 2. Whenever, it 
shall appear from the books in his office, that there is a balance due any county, 
and in excess of any revenue due the state, except state taxes, it shall be his 
duty to draw his warrant for such excess, in favor of the county entitled thereto, 
and forward the said warrant by mail or otherwise, to the county auditor of 
the county to which said money belongs, and charge the amount so sent to the 
said county. 

1409. D u t y Of c o u n t y a u d i t o r . 16 G. A., ch. 113, § 3. The county 
auditor to whom said warrant is sent, shall immediately upon receipt thereof 
deliver the same to the county treasurer of his county and charge the amount 
of the warrant to said county treasurer in the same manner as any other fund 
is charged on the books of his office, and the county auditor shall also, on re
ceipt of said warrant from the auditor of state acknowledge receipt of the 
amount of said warrant to said state auditor. 
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TITLE VII. 
OF HIGHWAYS, FERRIES AND BRIDGES. 

OHAPTEE 1. 

OF ESTABLISHING HIGHWAYS. 

1410. Jurisdiction over. 920. The board of supervisors has the gen
eral supervision over the highways in the county, with power to establish and 
change them as herein provided, and to see that the laws in relation to them 
are carried into effect. [E., § 819; C, '51, § 514.] 

[The board of supervisors is given power to establish highways along s t reams where it is 
practicable to thus avoid bridging such s t ream: See §|j 404-406.] 

E a s e m e n t : A highway is nothing but an 
easement, comprehending the r ight of all the 
individuals in the community to yjass and re
pass, with the incidental r ight of the public to 
do all acts to keep it in repair. The fee re
mains in the original owner : Dubuque v. Mo
loney, 9-450; Overman v. May. 35-89. 

The prescriptive r ight to use material to 
keep the road in repair does not include the 
r ight to take material from the r ight of w a y 
for the repair of other public highways. There
fore, held, tha t the prescriptive right to span 
a river with a bridge, and use such bridge, did 
not include the r ight to quarry stone under 
the bed of the river under such bridge for 
general use in the repair of h ighways: Over
man v. May, 35-89. 

Nothing passes as incident to the gran t of 
an easement but what is requisite to its fair and 
reasonable enjoyment. Therefore, where a 
par ty dedicating a street reserved the r ight to 
construct a mill-race across it, held, tha t the 
reservation should be construed in the same 
way as the grant of a like privilege, and tha t 
the par ty was under obligation to restore the 
street, as nearly as possible, to its former con
dition by the construction and maintenance of 
a bridge across i t : Waterloo v. Union Mill 
Co., 59-437. 

Where the highway becomes impassable 
the public has the right to go upon adjoin
ing premises for the purpose of passing,' and 
such act will not constitute trespass upon such 
adjoining premises: Irwin v. Yeagar, 74-
174. 

W h a t c o n s t i t u t e s : Something more t h a n 
the mere r ight to use land for the purpose of 
travel is necessary to constitute a h ighway. 
I t must be traveled or at least capable of use 
in tha t wav to make it such : State v. Shinkle, 
40-131. 

By *; 1515, bridges are a part of the pub
lic highway, and are therefore under the gen
eral supervision of the board of supervisors. 
The board cannot be compelled by mandamus 
to build, tha t being discretionary: State ex 
rel. v. Morris. 43-192. 

P u b l i c h i g h w a y s : I t is the d u t y of the 
legislature to establish public h ighways for 
the passage and intercourse of the people of 
the state. I t may properly provide for the 
establishment of such h ighways as arc neces
sary to enable every citizen to discharge his 
duties to the state, have access to market , 
school, church, etc., and in tha t case it m a y 
properly provide for the tak ing of private 
property, although in a par t icular case but 
one person is primarily or principally ben
efited: Bankhead v. Brown, 25-540. 

A citizen has the r ight to have access to the 
public roads, and the public has the r ight to 
have access to him, and a road which is t he 
only one between a citizen and the public m a y 
properly be deemed a public road, a l though 
he is the only person reached: Johnson v. 
Board of Supervisors, 61-89; Paqels v. Oaks, 
64-198. 

P r i v a t e w a y s : A former s ta tute (11 G. A., 
ch. 127), providing for the establishment of 
roads which were denominated private, to be 
established on the petition of the applicant 
alone, and at his cost, and which the public 
was not bound to work or keep in repair, and 
over which the par ty securing their establish
ment might exercise exclusive control, held 
unconsti tutional as authorizing the taking of 
private property for a private and not a public 
use : Bankhead v. Brown, 25-540. 

J u r i s d i c t i o n : All the jurisdiction in rela
tion to roads and highways formerly exercised 
by county judges is now conferred upon the 
board of supervisors: Kennedy v. Dubuque, C. 
& M. R. Co., 34-421. 

Under particular statutes, held, tha t the 
power to establish a h ighway within the cor
porate limits of a city existed in the same 
tr ibunal which had authori ty to establish high
ways outside of such corporate l imi ts : Knowles 
v. Muscatine, 20-248. 

A comity has power to grade and improve 
its public roads, and issue war ran t s in payment 
therefor: Long v. Boone County, 32-181. 

Boards of supervisors have no authori ty t o 
establish highways within the corporate limit» 
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of cities or incorporated towns : Gallaher v. 
Head, 72-173. 

D e d i c a t i o n : A highway may exist in this 
s ta te arising from dedication and prescription, 
notwithstanding the provisions of the statute 
for the establishment of h ighways: Mosier v. 
Vincent, 34-478; Baldwin v. Herbst, 54-168. 

A highway may be established by the dedi
cation of land for that purpose and its accept
ance bv the public: Casey v. Tama County, 
75-055 

Where tne dedication of r ight of way for a 
h ighway is claimed to have been made by the 

The auditor has no power to establish a 
highway of less width than sixty-six feet, and 
if he at tempt to do so the board of supervisors 
may set aside his action: Stale v. Wagner, 45-
482. 

Although the road is established by the au
ditor, and is less than sixty-six feet in width, 
if the record of his action is read over to and 
approved by the board, such action becomes 
substantially the action of the board, and is 
proper: State v. Barlow, 61-572. 

The fact tha t the road as established is wider 
than authorized does not render the order es
tablishing it void. I t is an irregularity which 
cannot be taken advantage of in a collateral 
proceeding: Knowles v. Muscatine, 20-248. 

The statute (^ 1947) authorizing street rail
ways to extend their lines beyond the city 
limits over highways which are of the width 
of one hundred feet or more contemplates and 
authorizes the establishment of highways 
more than sixty-six feet in wid th : Linn 
County v. Hewitt, 55-505. 

A road supervisor may be enjoined from 
erect ing a bridge at the side of the highway 
wdiere it will cause injury to a hedge of an ad
joining land owner, and render necessary the 
destruction of shade trees in front of his prem
ises, when it might, with some additional ex
pense, be constructed in the middle of the 

Before a highway can be lawfully estab
lished a petition asking its establishment must 
be presented to the board of supervisors. Un
til this is done the board have no jurisdiction 
or power to establish a highway, and if it does 
so its action is absolutely void. And where 
the petition asked for the opening and re-
establishment of a highway, held, tha t pro
ceedings thereunder to establish were not 
authorized. Also held, tha t in such cases the 
county could not be estopped by the acts of its 
auditor , and the board, from setting up the 

land owner, proof of use may be competent to 
show an acceptance, and the lapse of any par
ticular period of t ime is unnecessary if the 
evidence is otherwise sufficient to show an in
tention to dedicate. If the owner of land 
knows for a series of years tha t the public are 
using and making a road thereon as a highway 
and expending mone3r in its improvement, and 
he acquiesces in wha t they are doing, such 
facts will be considered evidence tending to 
show actual dedication: State v. Birmingham, 
74-407. 

highway without causing such damage: Quin-
ton v. Burton, 61-471. 

There is no presumption that a h ighway 
originating by prescription is of the width re
quired in case of highways laid out under the 
statute. The width of such highway is a 
question of fact for the jury , to be determined 
from the facts and circumstances. The court 
cannot, as a matter of law, say that a road ac
quired by prescription or use is of any partic
ular width beyond such portion as is actually 
used by the publ ic : Davis v. Clinton, 58-389. 

Where , by agreement constituting dedica
tion of a h ighway to public use, it was stipu
lated that the road should be established as it 
had been used, and the width as thus used 
was found to be twenty-six feet, held, tha t the 
highway as established by the dedication was 
jiroperly determined to be of tha t w i d t h : 
Hugh v. Haigh, 69-382. 

Where an order of the county court estab
lishing a highway was based upon the plat of 
the commissioner, upon wdrich plat it was de
scribed as thir ty-three feet in width, held, 
tha t it must be presumed to have been in
tended to establish a highway of that wid th 
al though not so specified in the order of estab
l ishment: State v. Schilb, 47-611. 

As to width of bridges, see § 1515 and notes. 

illegality of the proceeding: Curtis v. Poca
hontas County, 72-151. 

The petit ion for a h ighway need not follow 
the precise language of the s t a tu t e : MeCollis-
ter v. Shuey, 24-362. 

If it asks for the appointment of a commis
sioner to locate a highway, etc., instead of for 
the establishment of the highway, it is not so 
materially defective as to invalidate the pro
ceedings : State v. Pitman, 38-252. 

Where the notice was that a petition would 
be presented for a new road, and the petition 

1 4 1 1 . W i d t h . 921. Highways hereafter established must be sixty-six 
feet in width, unless otherwise directed; but the board of supervisors may, 
for good reasons, fix a different width, not less than forty feet, and they may 
be increased or diminished within the limits aforesaid, altered in direction, or 
discontinued, by pursuing substantially the steps herein prescribed for opening 
a new highway. [E., §§820, 821; C.', '51, §§ 515, 516.] 

1 4 1 2 . P e t i t i o n . 922. Any person desiring the establishment, vacation, 
or alteration of a highway, shall file in the auditor's office of the proper 
county, a petition in substance as follows: To the board of supervisors of 
•count}-. The undersigned asks that a highway, commencing at , and run
ning thence and terminating at —— be established, vacated, or altered 
(as the case may be). 
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asked that a commissioner be appointed and and asks for the appointment of a commis-
the necessary steps taken to open the road, sioncr: State v. Barlow, 61-572. 
held, rhat there was a substantial compliance Under former s tatutes requir ing tha t the 
with the s ta tu te : Stevens v. Board of Super- petition for the establishment of a h ighway 
visors, 41-341. should be signed by at least twelve household-

Tho petition need not specify the wid th of ers of the county, held, t ha t the absence of an 
the proposed highway. Such specification is allegation tha t the petitioners were house-
surplusage: State v. Wagner, 45-482. holders, or of are cital of such fact in t he rec-

A petition will not be insufficient to give ord, was not a fatal defect, if the road was 
the board jurisdiction merely because it runs otherwise a legal one : Keyes v. Tait, 19-123. 
to the county auditor, who is the clerk of the A proceeding to establish a public h ighway 
board, instead of to the board itself, or because being in its na ture public and for t he benefit 
it does not expressly ask for the establishment of the whole public, a contract by the par ty 
of the road, when its object is abundant ly evi- who has commenced, such proceeding, for its 
dent, in that it states that the road is needed abandonment, is contrary to public policy and 

void: Jacobs v. Tobiason, 65-245. 

1 4 1 8 . B o n d . 923. Before filing such petition the auditor shall require 
the petitioner to file in his office a bond, with sureties to be approved by such 
auditor, conditioned that all expenses growing out of the application will be 
paid by the obligors in case the contemplated highway is not finally estab
lished, altered, or vacated, as asked in the petition. [E., § 826; G, '51, § 521.] 

A failure to require the bond here men- wi thout a bond, and proceeds to act upon it, 
tioned will not invalidate the proceedings: his action cannot be said to be wi thout jur is-
Woolsey v. Board of Supervisors, 32-130. diction, the provision in regard to a bond be

l t the auditor allows the petition to be filed ing simply di rectory: State v. Barlow, 61-572. 

1 4 1 4 . C o m m i s s i o n e r . 924. If satisfied that the foregoing prerequisites 
have been complied with, the auditor shall appoint some suitable and disinter
ested elector of the county a commissioner to examine into the expediency 
of the proposed highway, alteration, or vacation thereof, and report accord
ingly. [E., § 828; C , '51, § 523.] 

DUTY OF COMMISSIONER. 

1 4 1 5 . W h a t t o c o n s i d e r . 925; 18 G. A , ch. 50. The commissioner is 
not confined to the precise matter of the petition, but may inquire and deter
mine whether that or any highway in the vicinity, answering the same pur
pose and in substance the same, be required; but such highway must not be 
established through any burying ground which is exempt from execution; nor 
through any garden, orchard, or ornamental ground contiguous to any dwell
ing-house, nor so as to cause the removal of any building without the consent 
of the owner. [E., § 830; (J., '51, § 525; 12 G. A., ch. 47.] 

Under the corresponding section of Code of mini fixed in the petition, and the proceedings 
1851, held, tha t the commissioner had no au- as to any such portion would be void: State 
thority to lay out a highway beyond the ter- v. Molly, 18-525. 

1 4 1 6 . C o n v e n i e n c e . 926. In forming his judgment, he must take into 
consideration both the public and private convenience, and also the expense 
of the proposed highway. [E., § 831; C , '51, § 526.] 

1 4 1 7 . R e p o r t . 927. After a general examination, if he shall not be in 
favor of establishing the proposed highway, he will so report, and no further 
proceedings shall be had thereon. [E., § 832; C , '51, § 527.] 

An adverse report ends all proceedings Where it appeared tha t upon proper peti-
under the petition, and the report of another tion a commissioner was appointed to view 
commissioner appointed by the auditor would and laj- out a road, and tha t he made a sur-
have no validity : Cook v. Trigg, 52-709. vey and report, but t ha t no further action was 

A report against a road by the commissioner taken, held, tha t this was not sufficient to 
is an official determination, and the applica- show the establishment of the h i g h w a y : Carey 
tion cannot be considered as longer pending : v. Weitgenunt, 52-660. 
Morgan v. Miller, 59-481. 

1 4 1 8 . T o l a y o u t h i g h w a y . 928. If he deems such establishment ex
pedient, he may proceed at once to lay out the highway as hereinafter 
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directed, and may report accordingly, if the circumstances of the case are 
such as to enable him to do so, without pursuing the course pointed out in the 
next section. [E., § 833; C , '51, § 528.] 

1419. S u r v e y m a d e . 929. If the precise location of the highway can
not be otherwise given, he must cause the line of the highway to be accurately 
surveyed and plainly marked out. [E., § 834; C , '51, § 529.] 

1420. C o m m i s s i o n e r s w o r n . 930. Any commissioner, other than the 
county surveyor, must be sworn to faithfully and impartially discharge his 
duty as such commissioner, and, after being thus qualified, he shall have 
power to swear the assistants employed to a faithful and impartial perform
ance of their respective duties in laying out the highway described in his 
commission. [E., § 835; C , '51, § 530; 14 G. A., ch. 27.] 

That the officer by whom the commissioner ings will be set aside on tha t account: Wool-
was sworn was not qualified to administer sey v. Board of Supervisors, 32-130. 
oaths is no such irregularity that the proceed-

1421. Mile p o s t s a n d s t akes . 931. Mile posts must be set up at the 
end of every mile and the distance marked thereon, and stakes must be set at 
each change of direction, on which shall be marked the bearing of the new 
course. Stakes must also be set at the crossing of fences and streams, and at in
tervals in the prairie, not exceeding a quarter of a mile each; in the timber, 
the course must be indicated by trees suitably blazed. [E., § 836; C , '51, 
§ 531.] 

The provisions of this section and the one commissioner proceeds to lay out the h ighway 
following are directory only, and the failure without the aid of a surveyor (under § 1418) 
to comply with them will not render the pro- may well be questioned: McCollister v. Shuey, 
ceedings illegal or void. Whether it is in- 24-362. 
tended that they shall be followed when the 

1 4 2 2 . B e a r i n g t r e e s ; m o n u m e n t s , 932. Bearing trees must, when 
convenient, be established at each angle and mile post, and the position of the 
highway relative to the corners of sections, the junction of streams, or any 
other natural or artificial monument, or conspicuous object, must, as far as 
convenient, be stated in the field-notes and shown on the plat. [E., § 837; 
C , '51, § 532.] 

1 4 2 3 . P l a t a n d field-notes. 933. A correct plat of the highway, to
gether with a copy of the field-notes of the surveyor, if one has been em
ployed, must be filed as part of the commissioner's report. [E., § 838; (J., '51, 
§ 533. j 

1424. Report objections; claims for damages. 934; 19 G. A., ch. 
80. Within thirty days from the day of his appointment, the commissioner 
must file his report in the auditor's office, and ii it be in favor of the establish
ment of the highway, shall report the number of bridges required, if any, and 
the probable cost thereof on the proposed highway, the auditor must appoint 
a day, not less than sixty nor more than ninety days distant, when the matter 
will be acted upon; on or before which day, all objections to the establish
ment of the highway and claims for damages by reason of the establishment 
thereof, must be filed with the auditor. [E., §§'840, 841; C , '51, §§ 535-6.] 

Where final action appeared to have been one day beyond the limit here fixed, and after-
had at a date subsequent to the one fixed, ward, in a proceeding to enjoin the road su-
held, tha t it would be presumed that by proper pervisor from opening the road so laid out, 
resolution action was postponed to the day there was a trial involving the validity of the 
upon which it was had : Woolsey v. Board of road, and the opening of the same was per-
Supervisors, 32-130. petually enjoined, held, tha t the same was a 

The fixing of the date for final hearing less binding adjudication tha t no road had ever 
than sixty days distant is an irregularity been established: Dicken v. Morgan, 59-157. 
which will not invalidate subsequent proceed- A party whose claim is not filed within the 
ings, nor render them subject to collateral at- t ime fixed has no constitutional r ight to dam-
tack : State v. Kinney, 39-226. *ges : See notes to § 1436. 

Where an auditor set a day for final hearing 
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1 4 2 5 . D a y f ixed. 935. The time for the commissioner to commence the 
examination shall be fixed by the auditor, and if he fails to so commence, or 
to report as prescribed in the preceding section, the auditor may fix another 
day or extend the time for making such report, or may appoint another com
missioner. [E., § 829; G , ' 5 1 , § 524.] 

NOTICE • H I G H W A Y ESTABLISHED. 

1 4 2 6 . N o t i c e s e r v e d . 936; 19 G. A , ch. 109. Within twenty days 
after the day is fixed by the auditor as above provided, a notice shall be 
served on each owner or occupier of land lying in the proposed highway, or 
abutting thereon, as shown by the transfer books in the auditor's office, who 
resides in the county, in the manner provided for the service of original no
tice in actions at law; and such notice shall be published for four weeks in 
some newspaper printed in the county, if any such there be, which notice may 
be in the following form: 

To all whom it may concern: The commissioner appointed to locate, vacate, 
or alter (as the case may be) a highway commencing at in county, 
running thence (giving the names of the owners of the land through which the 
proposed road passes as they appear upon the transfer books of the auditor's 
office) (describe in general terms all the points as in the commissioner's report), 
and terminating at has reported in favor of the establishment, vacation, 
or alteration thereof, and all objections thereto or claims for damages must 
be tiled in the auditor's office on or before noon of the —— day of •, A. T>. 

-, or such highway will be established, vacated, or altered without refer
ence thereto. 

When notice is given to the persons appear
ing by the transfer books to be the uncondi
tional owners of the land, and also by publica
tion, the jurisdiction becomes complete. No
tice to conditional owners, or others not shown 
by tiie transfer books (and not occupants), is not 
ne'-e-sary: Wilson v. Hathaway, 42-173. 

Such notice snould be served personally 
upon the owner as shown by the transfer 
books, when he resides in the county, but if 
he be a non-resident, then upon the actual oc
cupant of the land, al though the name of such 
occupant does not appear from such books: 
Alcott v. Aehcson. 49-569. 

It is only residents of the state, in actual oc
cupancy of land, who are entitled to personal 
notice. Notice need not be given to a foreign 
railway company across whose right of way 
the highway pa- es, by personal service upon 
its officers or agents. Publication of notice is 
sufficient in such case. Also held, tha t as the 
railway company did not appear from the 
transfer books to be owner of its r ight of way , 
it was not entitled to notice: State ex ret. v. 
Chicago, B. &: Q. R. Co., 68-135. 

Error in the description oi the start ing point 
of the Highway in the petition and notice, held 
sufficient to render the proceedings thereunder 
void, although such error was discoverable by 
careful examination on the face of the petition 
and notice: Biitlerficld v. Pollock, 45-257. 

Under a previous statute, requiring th i r ty 
days' notice to be given of the tiling of a peti
tion for the highway, but containing no pro
vision requiring the recording of such notice 
and proof of posting thereof, held, t ha t the 
court would be warranted from the evidence 

E , County Auditor. 
of the appointment of commissioners, and the 
giving of notice, and the long lapse of t ime 
dur ing which the r ight of the public had re
mained unchallenged, in inferring tha t the 
requisite proof had been made and los t : Keyes 
v. Tait, 19-123. 

Under such statute, held, tha t proof of the 
method of posting the notice might be made 
to the board of supervisors by parol evidence, 
and it would bo presumed tha t proof in that 
manner was made, al though the affidavits filed 
showing proof were not sufficient: Woolsey v. 
Board of Supervisors, 32-130; Carr v. Fayette 
County, 37-008. 

In order to enable the auditor to act it is 
not necessary tha t there be filed formal proof 
of publication of the notice required by stat
ute ; his determination tha t notice has been 
duly published, while not conclusive, is suffi
cient to cast upon any one questioning his ac
tion the burden of proving want of publica
t ion: Pagels v. Oaks, 64-19^. 

Under the Revision held, tha t a recital in 
the record tha t due notice had been given 
was prima facie evidence of tha t fact : State 
v. Pitman, 38-252. 

The failure to give notice as required ren
ders the action in establishing the h ighway 
void, and notice will not be presumed from 
the fact of establishment alone: State v. An
derson, 39-274; State v. Weimer, 64-243; 
McBurney v. Graves, 66-314. 

The s tatutory provision for vacation of high
ways requiring notice, etc. , are not applicable 
to vacation of streets and alleys which by stat
u te (§ 623) are under the control of the city 
council : Dempsey v. Burlington, 66-687. 

1 4 2 7 . A u d i t o r m a y e s t a b l i s h . 937. If no objections or claims for dam
ages are tiled on or before noon of the day fixed for filing the same, and the 
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auditor is satisfied the provisions of the preceding section have been complied 
with, he shall proceed to establish such highway as recommended by the com
missioner upon the payment of costs. If such costs are not paid within ten 
days, the auditor shall report his action in the premises to the board of super
visors at their next session, who may affirm the action of the auditor or estab
lish such highway at the expense of the county. 

Tiie auditor has no power to fix the width In order to enable the auditor to act, it is 
of a highway established by him at less than not necessary that there be filed formal proof 
sixtv-six feet: See § 1411 and note. of puohcation of the notice required by the 

Under 12 G. A., ch. 160, held, tha t the ac- preceding section; his determination that no
tion of the auditor was subject to review by tice has been duly published, while not con-
the board: Brooks v. Payne, 38-263; and that elusive, is sufficient to cast upon any one 
an appeal from the action of the auditor did questioning his action the burden of proving 
not he, but onlv from the action of the board: want of publication: Pagels v. Oaks, 64-198. 
Newell v. Perkins, 39-244. 

1 4 2 8 . M e w n o t i c e g i v e n . 938. If the auditor is satisfied the notice has 
not been served and published as provided in section nine hundred and thirty-
six of this chapter [§ 1426], he shall appoint another day and cause such notice 
to be served or published as provided in said section, and thereafter proceed 
as provided in the preceding section. 

1 4 2 9 . O b j e c t i o n s o r c l a i m s . 939. If objections to the establishment of 
the highway or claims for damages are filed, the further hearing of the appli
cation shall stand continued to the next session of the board of supervisors, 
held alter the commissioners appointed to assess damages have reported. 

The fact tha t the only claim for damages hear ing must be continued to the next meet-
which is filed is paid will not authorize the ing of the board: Ressler v. Hirshire, 52-568. 
auditor to establish the highway, but the 

DAMAGES CLAIMED. 

1 4 8 0 . A p p r a i s e r s a p p o i n t e d . 940. When claims for damages are filed, 
and on the day appointed for filing the same, the auditor must appoint three 
suitable and disinterested electors of the county as appraisers to view the 
ground on the day fixed by him, and report upon the amount of damages sus
tained by the claimants; such report shall be made and filed in the auditor's 
office within thirty days after the day they are appointed. [E., §§ 843, 847; 
C , '51, §§ 538, 542; 9 G. A , ch. 141; 12 G. A., ch. 160, § 2.] 

Timber growing upon the land appropriated ers to meet with the others on the day fixed, 
for the purpose of a public highway remains they adjourned instead of filling his place, held, 
the property of the former owner, and is not that , in the absence of any proof of prejudice 
to be talien into account in estimating his caused thereby, the proceedings would not be 
damages : D"alon v. Polk County, 9-594. t reated as erroneous upon a review by certio-

Whero, upon failure of one of the apprais- rari: Johnson v. Board of Supervisors, 61-89. 

1 4 3 1 . C l a i m s a n d o b j e c t i o n s i n w r i t i n g . 941. Ah claims for dam
ages and objections to the establishment, vacation, or alteration of the high
way must be in writing, and the statements in the application for damages 
shall be considered denied in all the subsequent proceedings. [E., § 842; C , 
'51, § 537.] 

This section and § 1436 do not provide in person, for the vacation of a h ighway: Brady 
what cases damages shall be allowed, and do v. Shinkle, 40-576; Ellsworth v. Chickasaw 
not authorize the recovery of damages, either County, 40-571. 
by an adjacent property owner or any other 

1 4 3 2 . A p p r a i s e r s no t i f ied . 942. The auditor shall cause notice of their 
appointment to be given to each of the appraisers, fixing the hour at which 
they are to meet at the office of the auditor, or of some justice of the peace 
therein named. [E., $ 844; G, '51, § 539.] 

1 4 3 3 . V a c a n c i e s fi l led. 943. If the appraisers are not all present within 
one hour of the time thus fixed, the auditor or justice, as the case may be, shall 
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fill the vacancy by the appointment of others. The appraisers must be sworn 
to discharge their duty faithfully and impartially. [E., §§ 845, 846; G, '51, 
§§540-1.] 

Where, upon the absence of one of the ap- present and acted, held, t ha t in the absence of 
pi a'sevs. b'stead of his place being filled, action a showing of prejudice there was no e r r o r : 
was postponed to another date, when he was Johnson v. Supervisors, 61-89. 

1 4 3 4 . T i m e fo r f ina l a c t i o n . 944. Should the report not be filed in 
time, or should any other good cause for delay exist, the auditor may post
pone the time for final action on the subject, and may, if expedient, appoint 
other commissioners. [E., § 848; G, '51, § 543.] 

1 4 3 5 . Cos ts . 945. Should no damages be awarded the applicant there
for, the whole of the costs growing out of his application shall be paid by him. 
[E., §850; G , ' 5 1 , §545.] 

F I N A L ACTION. 

1438. Testimony received; damages determined; conditions. 
946. When the time for final action arrives, the board of supervisors may hear 
testimony, receive petitions for and remonstrances against the establishment, 
vacation, or alteration, as the case may be, of such highway, and may estab
lish, vacate, or alter, or refuse to do so, as in their judgment, founded on the 
testimony, the public good may require. Said board may increase or dimmish 
the damages allowed by the appraisers, and may make such establishment, 
vacation, or alteration, conditioned upon the payment in whole or in part of 
the damages awarded, or expenses in relation thereto. [E., § 851; G, '51. § 546.] 

P r o c e e d i n g s be fore t h e b o a r d : Where 
two applications are, in effect, for the same 
road, by different routes, they may be consid
ered together: Brown v. Ellis, 26-85. 

Where, in a proceeding before the board, 
one of the members refused to be sworn as a 
witness unless required to, but it appeared 
that his evidence, if given, would have been 
cumulative, and the action in the premises was 
not dependent upon it, held, tha t the discre
tion of the board in the mat ter would not be 
interfered wi th : Ibid. 

D i s m i s s a l : The proceeding is not for the 
benefit of the person commencing it, but is by 
tiie state for the benefit and advantage of the 
public, and the petitioner acquires no r ights 
or advantages by it. Therefore, an agree
ment by him for a consideration to abandon 
the proceeding is against public policy and 
void : Jacobs v. Tobiason, 65-245. 

The iact tha t previous proceedings for 
establishment of a highway have been dis
missed by the board will not bar their r ight 
to establish a highway over the same lines, 
upon a subsequent application: Pagels v. 
Oaks, 64-198. 

T i m e for h e a r i n g : Where final action ap
peared to have been had at a date subsequent to 
the one fixed, held, that it would be piesumed 
that , by proper resolution, action was post
poned to the day upon which it was had : 
Woolsey v. Board of Supervisors, 32-130. 

The fixing of the date for final hearing less 
than sixty da.vs distant is an irregularity 
which will not invalidate subsequent proceed
ings, nor render them subject to collateral 
a t t ack : State v. Kinney, 39-226. 

Where , upon failure of one of the apprais
ers to meet with the others on the day fixed, 
they adjourned instead of filling his place, held, 

that , in t he absence of any proof of prejudice 
caused thereby, the proceedings would not be 
treated as erroneous upon a review by certi
orari: Johnson v. Boai'd of Supervisors, 6 1 -
89. 

C o n d i t i o n a l e s t a b l i s h m e n t : W h e r e the 
establishment is conditioned on the payment 
of the expenses thereof, it is not necessary 
tha t the t ime for such payment be fixed in t h e 
order: Brown v. Ellis, 26-85. 

Where the proceedings did not definitely 
locate a portion of the h ighway upon the 
ground, bu t left it to be located by the peti
tioners, held, tha t such establishment as to 
the portion thus left to be located not being 
shown, the h ighway couid not be deemed 
established in any par t : Barnes v. Fox, 61-18. 

Where a h ighway is established upon con
ditions, it is not to be regarded as fully estab
lished so as to become a legal h ighway unt i l 
the conditions are complied w i t h : State v. 
Glass, 42-56. 

A f ina l o r d e r once made as contemplated 
by s ta tute acquires the character of an adjudi
cation as to the establishment of the highway 
and the amoun t of damages, if any, and the 
parties cannot again litigate the question in a 
new proceeding. The judgmen t is conclusive 
unti l set aside: Hupert v. Anderson, 35-578. 

Al though the road is established on a differ
ent line from tha t requested and recom
mended, the action, while it may be erroneous, 
will not be void: Davenport Mutual Savings, 
etc., Ass'n v. Schmidt, 15-213. 

If upon an appeal from the action of the 
board as to the amount of damages, the cir
cuit court increase the amount allowed, the 
board may reconsider their action and refuse 
to establish the h ighway : Nelson v. Goody-
koontz, 47-32. 
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An order for the establishment of the high
way , conditioned upon payment of damages, 
etc., is such a final order as may be appealed 
from under § 1449. i t is not necessary to wait 
for the unconditional order contemplated in 
the following section: McNicolsv. Wilson, 42-
385. 

C o n s e n t to the establishment of a h ighway 
will not confer jurisdiction to establish a par
ticular line contemplated, and in the absence 
of proper notice the proceeding will be void: 
Barnes v. Fox, 61-18. 

Where a h ighway was established by con
sent in pursuance of a written contract exe
cuted through mistake of fact, held, tha t a 
court of equity might reform and correct the 
written contract, and enjoin the laying out of 
the highway as established : Mastelar v. Ed-
garton, 44-495. 

R e c o r d : The record with reference to the 
establishment of a road is admissible in evi
dence wheie it shows substantially the same 
route as petitioned for, and the petition need 
not be offered to render thereco id admissible, 
if it appears that it was presented, filed and 
acted upon: State v. Lane, 28-223. 

V a c a t i o n of h i g h w a y : Where the auditor 
acts improperly in establishing a highway, the 
board may set aside his action and vacate the 
h ighway thus improperly established: State v. 
Wagner, 45-482. 

The statutory provisions by which the same 
steps are required to vacate as to establish a 
highway are not applicable to the vacation of 
streets and alleys. The city council has au
thority to vacate streets and alleys by ordi
nance : Dempsey v. Burlington, 66-687. 

Where two roads were established on the 
same line, ami upon due notice one of them 
was vacated, held, tha t such order of vacation 
would not operate upon both but only upon 
the road as to which notice was given: Larkvn 
v. Harris, 36-93. 

Under the piovisions of a former statute, 
tha t if money was advanced for the payment 
of damages caused by the location of a high
way the highway could not be discontinued 
without repayment of such damages, and tha t 
the claim for the refunding of the damages 
was a lien on the land covered by the high
way, held, tha t an action in equity to recover 
the amount paid to the land owner for a high
way afterwards discontinued might be main
tained : Brown v. Bridges, 36-279. 

D a m a g e s : In estimating the damages re
sulting from the fact tha t the location of a 
highway will render the construction of fences 
by the adjoining property owner necessary, 
the ju ry may be limited to considering the 
cost of constructing such fence as is proper 
under the circumstances, and should not esti
mate the cost of a fence sufficient to t u rn 
sheep and hogs, they not being permitted to 
r u n at large. The fact that a fence which wdll 
become necessary upon the establishment of a 
highway will be of advantage to the owner 
cannot be taken into consideration in estimat
ing his damages -.Bland v. Hixenbaugh, 39-532. 

I t is improper in est imating the damages to 
allow the owner as part of his compensation a 
certain amount for fence thereby made neces
sary. If by the establishment of the road the 
laud is thrown open and left unfenced, this 

fact may enter into the consideration in de
termining the depreciation in value of the re
maining premises. But the owner should not 
be allowed for the cost of fence, as such: 
Hanrahan v. Fox, 47-102. 

One of the owners in common of laud may 
recover damages caused by the establishment 
of a highway to the extent of his ownership, 
although no claim for damages is made by 
the other one: Ibid. 

If the land owner, after the assessment of 
damages and pending an application to estab
lish the road, erects a fence upon the proposed 
highway, he cannot have damages for the re
moval thereof allowed to him on appeal: Hol-
ton v. Butler, 22-557. 

Timber growing upon the land appropriated 
for the purpose of a public highway remains 
the property of the former owner, and is not 
to be taken into account in estimating his 
damages: Deaton v. Polk County, 9-594. 

It is the duty of the jury assessing the com
pensation for real estate appropriated to the 
use of the public as a street to personally ex
amine the premises: Des Moines v. Layman, 
21-153. 

D a m a g e s for r e l o c a t i o n : The true rule 
for estimating damages in case of relocation 
of a highway over land of the same party is to 
determine the amount which the damages for 
the new or relocated line would exceed the 
damages sustained by reason of the old one: 
Jeivett v. Israel, 35-261. 

And this rule is applicable whether dam
ages for the location of the first line were 
allowed or not. But the damages by reason 
of the location of the new line are not to be 
diminished by reason of advantages and bene
fits which tend to increase the value of the 
land to be set off against damages caused by 
the relocation: Israel v. Jewett, 29-475. 

D a m a g e s for v a c a t i o n : A party whose 
right to the use of a highway is simply tha t 
enjoyed by the general public cannot recover 
damages for its vacation, whether his land 
abuts upon a part of the highway not vacated 
or upon a portion of the highway actually va
cated: Ellsworth v. Chickasaw County, 40-
571: Brady v. Shinkle, 40-576; Barr v. Oska-
loosa, 45-275. 

A c l a i m for d a m a g e s cannot be consid
ered after the final order of establishment: 
Smiths v. Dubuque County, 1- 492. 

Where no claim for damages is filed, or the 
claim is disallowed because not filed within 
proper time, or upon consideration of the 
claim no damages are allowed by the apprais
ers, a property owner cannot object to the 
establishment of the highway on the ground 
tha t his property is taken without compensa
tion. While he has a constitutional r ight of 
compensation, it must be claimed and estab
lished in the manner pointed out by l aw: 
McCrory v. Griswold,'' 7-248; Connolly v. 
Griswold, 7-416; Dunlap v. Pulley, 28-469; 
Abbott v. Board of Supervisors, 36-354. 

The land owner may, by appeal from the 
appraisement, have the amount of his dam
ages assessed by a j u ry of twelve. If he fails 
to take such appeal and have such assessment, 
he cannot afterwards complain tha t Ins prop
erty is taken for public use without due pro
cess of l aw: Tharp v. Witham, 65-566. 
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R e v i e w of p r o c e e d i n g s b y c e r t i o r a r i : 
The question as to the propriety of establish
ing the road, and the legalitj ' of the proceed
ings to that end, may be reviewed by cer
tiorari: McCrory v. Griswold, 7-248. 

An order establishing a highway is a mat ter 
affecting the public only, and an individual 
can have no interest in that question such as 
to war ran t him in appealing from the order of 
establishment, but he may be entitled to an 
appeal from the action of the board in regard 
to the allowance of damages: Ball v. Hum
phrey, 4 G. G-r., 204; Myers v. Simms, 4-500. 

Upon a writ of certiorari from the proceed
ing of the board, it is not proper to review its 
decision upon the question whether the public 
interests demand a proposed road, or whether 
it is practicable and expedient to establish it. 
The court can only determine whether the 
board is proceeding within its jurisdiction or 
no t : Tiedt v. Carstensen, 61-334. 

Where a certiorari proceeding is instituted 
against the board of supervisors, calling in 
question their action in establishing a high
way, and such action is held to be illegal, the 
costs should be taxed, not against the board, 
but against the petitioners for the h ighway: 
Tiedt v. Carstensen, 64-131. 

The action of the board in allowing or re
fusing damages can only be reviewed on ap
peal : See notes to § 1449. 

C h a n g e of l o c a t i o n b y p r e s c r i p t i o n : 
Where there have been proceedings to locate 
a h ighway and it lias been established and 
used as such, pursuant to such proceedings, 
and by mistake the highway as used varies 

slightly from the one established, the use wil l 
not constitute a prescriptive r ight outside of 
the l imns of the established h ighway : State 
v. Welplon, 34-144; State v. Gould. 40-372; 
State v. Schilb, 47-611. 

Where by request of a land owner the super
visor, in opening an established highway, de
flects therefrom upon the land of sfch owner, 
and the road so located is woi keri and used by 
the public, the action of the owner amoun t s 
to a dedication as to the portion outside of t he 
established h i g h w a y : Ryan v. Kennedy, 62-37. 

Where the public have traveled and used a 
road different from the established h ighway 
for the period of prescription, it acquires a 
r ight by prescription in the road thus t rave led : 
Kelsey v. Furman, 36-614. 

A mistake as to the location of the line used, 
by reason of which it varies from the section 
line on which the land owner supposed he was 
allowing it to be used, will not give rise to a 
prescriptive r ight to the road as used, and the 
owner "may correct the mistake and confine 
the travel to the intended line wi thout being 
guil ty of obstructing the h ighway : State v. 
Crow, 30-258. 

The fact t h a t a fence is built along a high
way at the t ime it is laid out and thus remains 
for twenty years is sufficient evidence to show 
tha t it is not upon the highway, a l though by 
subsequent location from field-notes the fence 
appears to be within the limits of the high
w a y : Cattellv. Wilhelm, 39-288. 

A c u r a t i v e a c t to render valid defective 
proceedings for the establishment of h ighways 
is const i tut ional: Bennett v. Fisher, 20-497. 

1 4 3 7 . U n c o n d i t i o n a l o r d e r . 947. In the latter case, a day shall be 
fixed for the performance of the condition, which must be before the next ses
sion of the board, and if the same is not performed by the day thus fixed, the 
board shall, at such session, make some final and unconditional order in the 
premises. [K., § 852; G, '51, § 547.] 

1 4 3 8 . R e c o r d . 948. Any order made or action taken in the establish
ment of a highway, shall be"entored in the highway record, distinguishing 
between those made or taken by the auditor and those by the board of super
visors. 

1 4 3 9 . P l a t a n d field-notes. 949; 15 G. A., ch. 19. After the highway 
has been finally establislied, the plat and field-notes must be recorded by tiie 
auditor, and ho shall certify the same to the township clerk, and the township 
clerk shall certify to and direct the supervisor of highways to have the same 
opened and worked subject to the provisions of the next section. [E., § 855: 
C , '51, § 550.] 

1 4 4 0 . F e n c e s . 950. A reasonable time must be allowed to enable the 
owners of land to erect the necessary fences adjoining the new highway; and 
when crops have been planted or sowed before the highway is finally estab
lished, the opening thereof shall be delayed until the crop is harvested. [E., 
§§856,857; G , ' 5 1 , §§ 551-2.] 

crosses his land, a t least unt i l he has had rea
sonable notice from the supervisor to do so: 
State v. Railijfe, 32-189. 

A land owner is not liable to indictment for 
obstructing a highway in not removing the 
fences where a newly established hignway 

1 4 4 1 . M i n o r s ; i n s a n e p e r s o n s . 951. The rights and interests of 
minors and insane persons, in relation to the establishment, vacation, and alter
ation of highways, and all matters connected therewith, are under the control 
of their guardians. 

V O L . 1 — 24 
[E . , §860 ; G , ' 5 1 , § 555.] 
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1442. Streets in villages. 952. All public streets of towns or villages 
not incorporated, are a part of the highway; and all supervisors of highways, 
or persons having charge of the same, in the respective districts of such towns 
or villages, shall work the same as provided bjr law. [12 G. A., ch. 148.] 

1443 . I n cities or t owns . 953. Such portions of all highways as lie 
within the limits of any city or incorporated town shall conform to the direc
tion and grade and bo subject to all regulations of other streets in such town 
or city. [E., § 916.] 

There is a clear distinction between streets county, while the former are subject to the 
and highways in cities and incorporated towns exclusive control of the officers of the munici-
and in unincorporated towns; the latter are pality: Gallaher v. Head, 72-173. 
regarded as a part of the highways of the 

1444. Lands of state ins t i tu t ions . 954. Highways or streets shall not 
be established or opened across the lands reserved by the state for its various 
institutions lying adjacent thereto, without the express consent of the general 
assembly. [12 G. A., ch. 110, § 1.] 

IIS TWO OK MOKE COTJITTIE8. 

1445 . Act ion of supervisors . 955. The establishment, vacation, or 
alteration of a highway, either along or across a county line, may be effected 
by the concurrent action of the respective boards of supervisors in the mode 
above prescribed; except that the auditor of neither county can make the 
final order in such case. The commissioners in such cases must act in con
cert, and the highway will not be deemed established, vacated, or altered in 
either county until it is so in both. [E., § 861; 0., '51, § 556.] 

1448. State and coun ty roads ; c o n c u r r e n t action. 956. Hereafter 
there shall be no distinction between highways heretofore known as state 
roads and county roads; both are alike subject to the provisions of this chap
ter. Highways established by the concurrent action of the board of supervis
ors of two or more counties, can only be discontinued by the concurrent action 
of the board of supervisors of the several counties in which the same may be 
situated, but such highways shall be treated in all other respects as provided 
in this title. [E., § 879.] 

CONSENT HIGHWAYS. 

1447. H o w establislied. 957. Highways may be established without 
the appointment of a commissioner, provided the written consent of all the 
owners of the land to be used for that purpose be first filed in the auditor's 
ollice; and if it is shown to the satisfaction of the board of supervisors, that 
the proposed highway is of sufficient public importance to be opened and 
worked by the public, they shall make an order establishing the same, from 
which time only shall it be regarded as a highway. [E., § 858; (3., '51, 
§ 553.] 

1448 . W h e n s u r v e y necessary . 958. If a survey for the establish
ment of the highway named in the preceding section is necessary, the board 
of supervisors, before ordering such survey, may require the parties asking for 
the establishment of such highway to pay, or secure the payment of, the ex
penses of such survey. [E., § 859; G, '51, § 554.] 

APPEALS. 

1449. F r o m w h a t t aken ; h o w perfected. 959. Any applicant for 
damages claimed to be caused by the establishment of any highway may 
appeal from the final decision of the board of supervisors to the circuit [dis-
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trict] court of the county in which the land lies; but notice of such appeal 
must be served on the county auditor within twenty days after the decision 
is made. If the highway has been established on condition that the petition
ers therefor pay the damages, such notice shall be served on the four persons 
first named in the petition for the highway, if there are that many who reside 
m the county. [E., § 873.] 

A p p e a l : The propriety of the action, wi th 
reference to the allowance of damages, can 
only properly be raised by appeal: McCune V. 
Swafford, 5-552; Warner v. Doran, 30-521. 

Upon an appeal, not only the amount of 
damages, but also the r ight to any damages, 
may be determined: Spray v. Thompson, 
9-40. 

An appeal brings up nothing for determina
tion except the claim for damages. The ac
tion of the board of supervisors in establish
ing the road cannot be reviewed: Pollard v. 
Dickinson County, 71-438. 

An appeal lies from the action of the board 
entirely rejecting a claim for damages: Van-
cleave v. Clark, 37-184. 

Therefore, held, tha t an appeal from tiie ac
tion of the board in disallowing a claim for 
damages on the ground tha t claimant was not 
the owner of the land, but in which it was ex
pressly stated that no objection was made to 
the amount of the damages assessed by the 
jury, properly raised the question as to the 
correctness of the action of the board in re
jecting tiie claim for damages : Ibid. 

An order for the establishment of the high
way conditioned upon the payment of dam
ages is such a final order as may be appealed 
from. I t is not necessary to wait for the un
conditional order which follows the payment 
of the damages: McNichols v. Wilson, 42-385. 

The fact that petitioners for the h ighway 
have renounced all r ight thereto tha t they 
might have by the action of the board in mak
ing the location conditional upon their pay
ment of the damages assessed does not defeat 
the right of the claimant to prosecute his ap
peal from the assessment of damages, where 
petitioners do not entirely retire from the con
troversy and renounce all benefits which may 
arise from any action in the premises: Ibid. 

1 4 5 0 . B y p e t i t i o n e r . 960. An appeal may also be taken by the peti
tioner for the highway as to amount of damages, if the establishment of the 
highway has been made conditional upon his paying the damages, by his serv
ing notice of such appeal on the county auditor, and applicant for damages 
within twenty days after the decision of the board of supervisors, and filing a 
bond in the office of such auditor, with sureties to be approved by him, condi
tioned for the payment of all costs occasioned by such appeal unless the ap
pellant fails to recover a more favorable judgment in the circuit [district] court 
than was allowed him b}̂  such board. [E., § 874.] 

Under previous s ta tutory provisions allow
ing the county auditor to act in the mat ter of 
establishing highways, subject to the final ap
proval of the board of supervisors, held, t h a t 
an appeal would not lie from the orders of 
such auditor, but only from the final action of 
the board: Newell v. Perkins, 39-244. 

As to reviewing the action of the board by 
certiorari, see notes to § 1436. 

N o t i c e o f a p p e a l : The twenty days wi th in 
which notice of appeal m a y be served com
mences to run from the t ime of mak ing the 
conditional order for the establishment of the 
highway, upon payment of damages, and not 
from the mak ing of the final unconditional 
order, after such damages have been p a i d : 
McNichols v. Wilson, 42-385. 

Where a claim for damages is disallowed by 
the commissioners, and its payment is not re
quired by the order establishing the h ighway, 
it is not required tha t service of notice of an 
appeal by the claimant be made upon the 
pet i t ioners: Raymond v. Clay County, 68-130. 

There does not appear to be any express pro
vision as to the t ime which shall elapse be
tween the service of notice of appeal and the 
first day of the t e rm at which the case shall 
be deemed triable, but it seems it should be 
a t least ten d a y s : Scott v. Lasell, 71-180. 

A p p e a r a n c e : Where the notice is served 
w i t h m twen ty days, and the only objection is 
as to the sufficiency of proof of such service, 
an appearance and objection to the service 
confers jur isdic t ion: Libbey v. Mcintosh, 60-
329. 

If t he notice is not served upon the appli
cant within proper t ime he may appear and 
move to dismiss the appeal, and such appear
ance will not confer jurisdiction nor waive 
his r igh t s : Spurrier v. Wirtner, 48-486. 

his r ights (explaining Robertson v. Eldora R. 
& Coal Co., 27-245): Spurrier v. Wirtner, 48 -
486. 

If the notice is not served upon the appli
cant within proper t ime he may appear and 
move to dismiss the appeal, and such appear
ance will not confer jurisdiction nor waive 

1 4 5 1 . T r a n s c r i p t filed. 961. In the cases contemplated in the two pre
ceding sections, the auditor shall, v, ithiu ten days after the notices aforesaid are 
served and filed in his ollice, make out and file in the oSice of the clerk of 
said court, a transcript of the papers on file in his office and proceedings of the 
board in relation to such damages. The claimant for damages shall be plaint-
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iff, and the petitioner for the highway defendant, except the damages have 
been ordered paid out of the county treasury, in which case the county shall 
be defendant. [E., § 873.] 

P a r t i e s t o t h e a p p e a l : It is not proper to 
make the road itself defendant in the appeal: 
Myers v. Old, Mission, etc., Road, 7-315. 

The county is not a proper par ty to the ap
peal unless the damages have been ordered 
paid out of the county treasury, in which case 
the statute provides that the county shall be 
defendant: Beaton v. Polk County, 9-594. 

Although a claim for damages is disallowed 
and no order for its payment made in estab
lishing the road, the county should be made 
defendant on an appeal by the c la imant : Ray
mond v. Clay County, 68-130. 

T r a n s c r i p t : The fact tha t the transcript is 
made out and filed with the clerk of the court 
before the service of the notice of appeal upon 
the auditor is a mere irregularity, in no man
ner affecting the jurisdiction of the cour t : 
Libbey v. Mcintosh, 60-329. 

Failure of the appellant to file notice of ap
peal with the auditor after the service thereof, 
unti l there are not ten days remaining between 
the service of notice and the first day of the 
next term, will not prevent the cause being 
triable at such term. It is the duty of the ap
pellant to file the notice in t ime to allow a 
transcript to be filed: Scott v. Lasell, 71-180. 

P i l i n g f ee : A rule of court providing that, 
upon failure of appellant to pay the filing fee, 
appellee might pay it and ha.ve the appeal dis
missed, held not applicable where the appel
lant had paid the fee before motion to dismiss 
by appellee was filed: Cole v. Laub, 35-590. 

The proceeding in which an appeal is taken 
may be denominated a civil case within the 
rule providing for payment of filing fee by ap
pellant on the first day of the t e r m : Scott v. 
Lasell, 71-180. 

1452. Proceedings in cour t . 962. The amount of damages the claim
ant is entitled to, shall be ascertained by said circuit [district] court in the 
same manner as in actions by ordinary proceedings, and the amount so ascer
tained shall be entered of record, but no judgment shall be rendered therefor. 
The amount thus ascertained shall be certified by the clerk to the board of 
supervisors, who shall, thereafter, proceed as if such amount had been by 
them allowed the claimant as damages. 

Tria l of t h e a p p e a l : The owner of the 
land is entitled to have his damages assessed 
anew upon appeal although no uamages what
ever were allowed by the appraisers: Dealon 
v. Polk County, 9-594. 

The question as to the amount of damages 
may be tried de novo upon appeal: Prosser v. 
Wapello County, 18-327. 

The appellant is entitled to a new assessment 
of his damages by ju ry upon the appeal : Des 
Moines v. Layman, 21-153. 

11 is not necessary, in order to secure a hear
ing, upon appeal, as to the amount of dam
ages, tha t a motion should have been made 
before the board to set aside the report of the 
appraisers: Sigafoos v. Talbot, 25-214. 

It is necessary that the party claiming dam
ages on the appeal, if he seeks to recover dam
ages to the tract out of which the right of way 
is taken, should show tha t he is owner thereof, 
and if the evidence fails to establish title in 
him he can recover only for such immediate 
and necessary damages as result to him as an 
occupant of the l and : Costcllo v. Burke, 63-
361. 

The damages herein referred to must be es
t imated with reference to the extent of the 
interest of the claimant in the property from 
which the appropriation is to be made, and 
the claimant must therefore allege and prove 
the extent of his interest: Ibid. 

Damages must be ascertained, on appeal, in 
view of the rights of the parties as settled by 
the supervisors; and where by subsequent ac

tion of the supervisors, after the determination 
of his damages, the amount of damages was 
increased, held, that the claimant might , by 
amended pleadings on the appeal, claim addi
tional damages. The claimant may on appeal 
plead as in an action by ordinary proceedings, 
and therefore he is entitled to amend so as to 
ask more than was claimed before the board: 
Pollard v. Dickinson County, 71-438. 

If, pending an application to establish a road, 
and after the damages have been assessed, a 
land owner erects a fence upon the proposed 
highway, he cannot have damages for the 
removal of such fence allowed on appeal: 
Holton v. Butler, 22-557. 

F i n a l a c t i o n a f t e r d e t e r m i n i n g d a m 
a g e s o n a p p e a l : When the amount of dam
ages has been fixed by the trial of the appeal, 
the board of supervisors may proceed to final 
action as if tha t amount had been originally 
allowed by t h e m : McNichols v. Wilson, 42-
385. 

If the amount of damages is increased on 
the appeal, the board may reconsider their ac
tion and refuse to establish t he h ighway : Nel
son v. Goodykoontz, 47-32. 

The county cannot be prejudiced by the re
covery by claimant on an appeal of damages 
greater than allowed by the supervisors, for 
the reason tha t the road cannot be established 
unti l the trial of the appeal. The supervisors 
may make the establishment of the road con
ditioned on the payment of the damages : Pol
lard v. Dickinson County, 71-438. 

1453 . Costs. 963. If the appeal has been taken by the claimant, the pe
titioner for the highway, or the county must pay the costs occasioned by the 
appeal; bnfc the county shall pay only when the damages have been ordered 
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to be paid out of the county treasury. If tjie petitioner for the highway ap
peals, he must pay the costs, unless the claimant recovers a less amount than 
was allowed him by the board, in which case the costs shall be paid by the 
claimant. Judgment shall be rendered in accordance with the foregoing pro
visions. [E., § 873.] 

The recovery of costs by the claimant upon Neither the petitioner nor the county can 
his appeal is not made contingent upon be made to pay the costs of the appeal unt i l 
whether the amount of his damages is in- t he appeal has been determined and the costs 
creased by the cour t : Hanrahan v. Fox, 47- have been adjudged. The appellant should 
102. advance the filing fee: Scott v. Lasell, 71-180. 

LOST FIELD-NOTES. 

1454. R e s u r v e y . 964. When by reason of the loss or destruction of the 
field-notes of the original survey, or in cases of defective surveys or record, 
or in cases of such numerous alterations of any highway since the original 
survey, that its location cannot be accurately defined by the papers on file in 
the proper office, the board of supervisors of the proper county may, if they 
deem it necessary, cause such highway to be resurveyed, platted, and recorded 
as hereinafter provided. [E., § 913.] 

Where the necessary steps were taken to es
tablish a road, but the clerk failed to record 
the field-notes, and no record of the final order 
was found, held, a proper case for the super
visors to order a resurvey: Bailee v. Bailey, 
20-124. But where a highway has never been 
in fact established a resurvey thereof is of no 
effect: Carey v. Weitgenant, 52-660. 

The board cannot vary the line of road as 
originally surveyed to conform it to a way 
acquired by prescription. The alterations re
ferred to in the provisions as to resurvey have 
reference to such changes in the road as have 
occurred by orders or surveys made after the 
original survey, and which tend to such con
fusion tha t the location of the road is not ac
curately defined or pointed out by the record: 
Blair v. Boesch, 59-554. 

But it is competent for the board to hear 
evidence as to where the original survey was 

1455. Plat and field-notes filed; notice given. 965. A copy of the 
field notes, together with a plat of any highway surveyed under the provisions 
of the preceding section, shall be filed in the office of the county auditor, and, 
thereupon, he shall giye public notice by publication in some newspaper pub
lished within the county, or, if no paper is published in his county, by posting 
such notice in five of the most public places in the vicinity of such survey, that 
such survey has been made, and that at some term of the board of supervisors, 
not less than twenty clays from the publication, they will, unless good cause 
be shown against so doing, approve of such survey and plat and order them to 
be recorded as in cases of the original establishment of a public highwav. [E., 
§ 914-] 

1456. P r o c e e d i n g s ; r ecord . 966. In case objection shall be made by 
any person claiming to be injured by the survey made, the board of supervisors 
shall have full power to hear and determine upon the matter, and may, if 
deemed advisable, order a change to be made in the survey. Upon the final 
determination of the board, or in case no objection be made a t the term named 
in the notice of the survey, they shall approve of the same and cause the field-
notes and plat of the highway to be recorded as in case of the establishment 
or alteration of highways, and thereafter such records shall be received by all 
courts as conclusive proof of the establishment and existence of such highway, 
according to such survey and plat. [E., § 915.] 

actually made , and being satisfied from the 
evidence tha t the resurvey is upon the line as 
originally surveyed, to approve and confirm 
such survey, al though it does not conform to 
the original field-notes: Ibid. 

Proceedings for resurvey will be void where 
there was no original establishment of the 
h ighway sought to be resurveyed. I t is not 
the office of such proceedings to cure original 
proceedings which were fatally defect ive: 
Barnes v. Fox, 61-18. 

W h e r e a portion of the record of the estab
l ishment of a h ighway was lost, and the re
survey showed the highway to be not on the 
section line, as indicated by a portion of t he 
record remaining, and the evidence showed 
tha t the resurvey cm-responded wi th the orig
inal survey, held, tha t the resurvey was prop
erly confirmed: Aekerson v. Van Vleek, 72-57. 
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1457. H i g h w a y plat book. 967. If the same has not been heretofore 
done in any other manner, the tfounty auditor shall, within six months after 
this code takes effect, cause every highway in his county, the legal existence 
of which is shown by the records and files of his office, to be platted, in a book 
to be obtained and kept for that purpose, and known as the " highway plat 
book." Each township shall be platted separately, on a scale of not less than 
four inches to the mile, and such auditor shall have all changes in or additions 
to the highways legally established, immediately entered upon said plat book, 
with appropriate references to the files in which the papers relating to the same 
may be found. 

1458. Copy furn i shed . 968. Within the time aforesaid, the auditor shall 
furnish to the township clerks a certified copy of said plat book, so far as the same 
relates to their respective townships, which shall be carefully preserved in the 
office of said clerks. The auditor shall notify said clerks of all changes made 
in the plat book relative to the highways, so far as the same relate to their 
townships respectively; on receipt of which, said clerks shall immediately 
make corresponding changes on the maps in their respective offices. [E., 
§ 889.] 

[Clerk to furnish supervisor with plat of his district: See § 1484.] 

SIDEWALKS OS HIGHWAYS. 

1459. B y o w n e r . 20 G-. A., ch. 147, § 1. I t shall be lawful for any owner 
of land adjoining or abutting on a public road or highway outside the limits 
of any city or town, to build and construct a sidewalk on and along said high
way for his own use and for the use of the public traveling on foot; said side
walk shall not exceed four feet in width and shall be located along the side of 
the highway and may be constructed of any material suitable for a foot walk, 
provided, that said sidewalk shall not be so constructed as to interfere with the 
proper use and employment of any lands or premises along which it passes, 
and provided further; that the persons building such walk shall keep the same 
in repair, and shall be liable for all injuries occasioned by his failure to keep 
the same in repair. 

1460. P e n a l t y for i n j u r y to . 20 G-. A., ch. 147, § 2. Any person who 
shall destroy, injure, or drive or ride upon a sidewalk, so constructed or here
tofore constructed, except at highway crossings, shall be deemed guilty of a 
misdemeanor and shall be fined not less than five dollars for each offense, 
and shall be liable to the party who has built or maintained said sidewalk for 
all damages. 

CONSTRUCTION OF CATTLE-WATS. 

1461. A c r o s s h i g h w a y . 16 G. A., ch. I l l , § 1. Upon application by 
any person to the board of supervisors of any county for permission to con
struct a cattle-way across, over or under any public highway, the board may 
grant the same; provided, said cattle-way shall not interfere with the travel 
upon such highway; but the person who applied for such cattle-way shall con
struct the same at his own expense and be responsible for all damages that 
may arise from its construction or from the same not being kept in good con
dition, and that the grade of the highway over the cattle-way shall not exceed 
one foot in ten. 

1462. Repairs . 16 G. A., ch. I l l , § 2. If the person on whose land such 
cattle-way is constructed, fails to keep the same in good repair, then it shall 
be the duty of the road supervisor to make all repairs necessary and charge 
the same to the owner of the land upon which such cattle-way is constructed, 
and upon his refusal or failure to pay, the supervisor shall recover the same in 
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an action brought in his own name in any court having competent jurisdiction; 
which money when collected, shall be expended for improving or repairing 
the public highway, in the road district where such cattle-waj^ is constructed. 
Provided, that no person shall construct any cattle-way so as to obstruct the 
freedom of the public in watering at any running stream. 

1 4 6 3 . T o w n s h i p t r u s t e e s . 22 G. A., ch. 92, § 1. Any person or persons 
desiring to build a cattle-way across a public highway under any township 
bridge may apply to the board of trustees of the township wherein such 
bridge is located at the regular April meeting of such board. The said board 
of trustees may grant such right upon such application and prescribe such 
conditions in regard to the maintenance of said bridge and cattle-way as 
they may deem just and proper. 

C H A P T E R 2. 

OF WOKKINX} HIGHWAYS. 

1464. Powers and duties of trustees. 969. The township trustees of 
each township shall meet on the first Monday in April, or as soon thereafter 
as the assessment book is received by the township clerk, and on the first Mon
day in October in each year. At the April meeting said trustees shall deter
mine :— 

1. Upon the amount of property tax to be levied for highways, bridges, 
guide-boards, plows, scrapers, tools, and machinery adapted to the construc
tion and repair of highwaj^s, and for the payment of any indebtedness pre
viously incurred for highway purposes, and levy the same, which shall not be 
less than one nor more than five mills on the dollar on the amount of the 
township assessment for that year; 

2. Whether any portion of said tax shall be paid in labor, and, if so, what 
portion may be so paid; 

3. Upon the amount that will be allowed for a day's labor done by a man, 
and by a man and team, on the highway; 

4. At the October meeting, said trustees shall divide their respective town
ships into such number of highway districts as they may deem necessarj' for 
the public good, and, at said meeting, they shall settle with the township clerk 
and supervisors of highways. [R., §§ 880, 891, 895; C , '51, § 568; 9 G. A., 
cb., 96, § 5; ch. 168, § 1; 12 G. A., ch. 100, § 2; 13 G. A., ch. 20.] 

A road district cannot be sued: White v. As incorporated towns are given power to 
Road District, 9-202; Wilson v. Jefferson provide for grading and repair of their streets 
County, 13-181. (§ 624), they must have control over such 

The power of the trustees to divide the town- streets, and the road supervisor and township 
ship into road districts does not extend to such trustees have no author i ty over t h e m : Clark 
portions as are embraced within a city. And v. Epworth, 56-462. 
they have no power to levy a road t ax in such Road t ax may be levied upon the property 
portions. The city council have control of of ra i lway companies, a l though such prop-
the highways and streets of the city (§ 726): er ty is not placed upon the assessor's book: 
Marks v. Woodbury County, 47-455; Hawley Sioux City & St. P. R. Co. v. Osceola County, 
v. Hoops, 12-506. 45-168, 177. 

1465. General township fund; clerk to give bond ; custody of im
p l e m e n t s . 970. The trustees shall set apart such portion of the tax specified in 
the preceding section of this chapter, as they deem necessary for the purpose of 
purchasing the tools and machinery and paying for the guide-boards mentioned 
in said section, and the same shall constitute a general township fund; and such 
trustees shall require the township clerk to give bond in such sum as they 
deem proper, conditioned as the bonds of the county officers, which bond, and 
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the sureties thereon, shall be approved by said trustees. Said clerk shall take 
charge of and properly preserve and keep in repair such tools, implements, 
and machinery as may be purchased with said general township fund, and 
shall have authority to determine at what time the supervisors of the several 
districts majr have the custody and use of the same or any part thereof, and 
shall be responsible for the safe keeping of the same, when not in the custody 
of some one of the supervisors for use in working the highways in his district, 
and shall receive such compensation as the trustees shall provide to be paid 
out of such fund. [9 G. A., ch. 163, § 1; 12 G. A., ch. 100, § 6.] 

The " general fund " is the money set apart of third persons. If he deposits such funds in 
for that purpose as here contemplated, and his individual name, without notice to the 
does not embrace money received by the clerk banker of their character, such act amounts 
from the county treasurer under § 1488: Hen- to a conversion; the deposit belongs to the 
derson v. Simpson, 45-519. clerk individually, and if seized by garnishee 

The t iut tees have no authori ty to contract process under a t tachment on his individual 
indebtedness for the purchase of tools and debt, wi thout notice of its character, cannot 
machinery, unti l a tax is levied and set apart be recovered back as public funds: Long v. 
for that purpose. " Indebtedness previously Emsley, 57-11. 
contracted." m the preceding section, does not The township clerk is the proper party to 
refer to such indebtedness for tools and ma- bring an action against a road supervisor for 
chinery. The trustees may, after the t ax is moneys received by him belonging to the gen-
levied and set apart, anticipate the collection eral township fund which he fails to pay over: 
of the tax and purchase tools and machinery Wells v. Stombaek, 59-376. 
upon credit : Wells v. Grubb, 58-384; Hanks And it seems that in such case the clerk 
v. Noilh, 58-396; Revolving Seraper Co. v. might sue on the supervisor's bond: Kellogg 
Tuttle, 61-423. v. Bare, 62-468. 

The clerk might maintain an action for As to taxat ion of property within a city or 
funds belonging to his township in the hands town for road purposes, see § 677. 

1466. Control of fund . 971. The trustees shall order and direct the ex
penditure of the general township fund. 

EOAD TAXES. 

1467. How levied and paid out. 20 G. A., ch. 200, § 1. The board of 
supervisors of each county may, at the time of leving taxes for other pur
poses, levy a tax of not more than one mill on the dollar of the assessed 
value of the taxable property in their county, which tax shall be collected at 
the same time and in the same manner as other taxes are collected and shall 
be known as the county road fund, and shall be paid out only on the order of 
the board of supervisors for work done on the highways of the county, in 
such places as the board shall determine, and the county treasurer shall re
ceive the same compensation for collecting this tax as he does for collecting 
corporation taxes; Provided, that the amount levied by the board of town
ship trustees under section nine hundred and sixty-nine of the code [§ 1464] to
gether with the amount thus levied shall not be in excess of five mills. 

1 4 6 8 . E x p e n d i t u r e . 20 G. A., ch. 200, § 2. The board of supervisors 
shall, at their regular meeting in April of each year, determine from the audi
tor's and treasurer's books, the amount of money collected and credited to 
said road tax fund. They shall, also, determine the manner in which said tax 
shall be expended, whether by contract or otherwise. 

1469. Consolidation of road districts. 20 G. A., ch. 200, § 4. The 
boai d of township trustees, may, at their regular meeting in April, 1884, or 
at any regular April meeting thereafter, on petition of a majority of the 
voters of said township consolidate the several road district[s] m the town
ship into one highway district: Provided, however, that nothing herein con
tained shall be construed to prevent the trustees from again subdividing the 
township into subdistricts and returning to the present plan of road work, at 
any regular April meeting, after two years' trial of the plan provided by this 
act. 
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1 4 7 0 . Col lect ion of t a x . 20 G. A., ch. 200, § 5. The trustees may order 
the township highway tax for the succeeding year paid in money and have 
the same collected by the county treasurer the same as other taxes. 

1 4 7 1 . Lett ing of w o r k b y c o n t r a c t . 20 G. A., ch. 200, § 6. I n all 
cases where the township shall have organized into one highway district, as 
contemplated in section four of this act [§ 1469], the board of township 
trustees shall order and direct the expenditure of all the highway funds and 
labor belonging or owing to the township; and to this end the trustees may 
let by contract to the lowest responsible bidder (should they deem him com
petent to the proper performance of such work) any part, or all of the work 
on the highways for that year, in the township, or they may appoint a town
ship superintendent of highways, with one or more assistants, should they 
deem it best so to do, to superintend all or any part of such work, subject 
always to the direction of the township trustees; provided only, the said 
trustees shall not incur any indebtedness for such purposes, unless the same 
has been, or shall at the time be, provided for by an authorized lev}7. 

1 4 7 2 . E x p e n d i t u r e of t a x . 20 G. A., ch. 200, § 7. The trustees shall 
cause both the property and poll road tax belonging to the township, to be 
equitably and judiciously expended for highway purposes in the township 
highway district, and shall cause the highways to be kept in as good condi
tion as the means at their command will admit of. 

1 4 7 3 . N o x i o u s w e e d s . 20 G. A., ch. 200, § 8. The trustees shall cause 
the noxious weeds growing on the highways in their township to be cut twice 
a year, if deemed necessary to exterminate the same, and have them cut at 
such times as to prevent their growing to seed; and for this purpose, the trust
ees may allow any land owner a reasonable compensation for destroying 
such weeds on the highways abutting his lands and have him credited for the 
same on his road tax for that year. 

1474. Term and compensation of superintendent. 20 G. A., ch. 
200, § 9. The trustees shall fix the term of office and per diem of the super
intendent of highways and his assistants, should such be employed; provided, 
the superintendent shall not be hired for more than one year at a time and 
his per diem shall not exceed three dollars; and that the contract shall be 
conditioned so that the trustees may dispense with his services at any time, 
when in their judgment it shall be for the best interests of the township so 
to do. 

1 4 7 5 . E x p e n d i t u r e of t a x . 20 G. A., ch. 200, § 10. The trustees shall 
cause at least seventy-live per cent of the township highway tax to be prop
erly expended for highway purposes by the fifteenth day of July each year. 

1 4 7 6 . H i g h w a y f u n d s c o n s o l i d a t e d . 20 G. A., ch. 200, § 11.' In all 
cases where the one highway district plan shall be adopted, the highway 
funds belonging to the several road districts in the township, prior to the change, 
shall be placed to the credit of the general township highway fund, and all 
claims for work done or material furnished for road purposes, and unsettled 
for prior to the change, shall be paid out of such funds. 

1 4 7 7 . Qual i f icat ion of officers. 20 G. A., ch. 200, § 12. The trustees 
shall require the township clerk, contractor, and superintendent, contemplated 
in this act, each to qualify, as other township officers, and to execute a bond 
with approved sureties, for twice the amount of monejr likely to come into 
their hands, respectively, by reason of this act. 

1473. Compensation of trustees, t reasurer and clerk. 20 G. A., 
ch. 200, § 13. The trustees shall receive the same compensation per day for 
time necessarily spent in looking after the highways, as they do for other 
township business; the county treasurer shall receive the per cent, for col
lecting the highway taxes contemplated in this act that he does for collect-
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ing corporation taxes; and the township clerk shall receive two per cent, of 
all the money coming into his hands by reason of this act, and by him paid 
out for road purposes. 

1 4 7 9 . D a y ' s w o r k . 20 G. A., ch. 200, § 14. JSTine hours' faithful service 
for a man, or man and team, shall be required for a day's work on the road: 
provided, that except on extraordinary occasions no person shall be required 
to go more than three miles from his place of residence to work on the roads; 
and for the purposes of this act, the residence of a man with a family shall be 
construed to be where his family reside, and for a single man it shall be at 
the place where he is at work. 

1480. Powers and duties of contractors and superintendents. 20 
G. A., ch. 200, § 15. The powers, duties, and accountability imposed on high
way supervisors, so far as consistent with this act, shall apply with equal force 
to contractors, superintendents and assistants contemplated in this act. 

1481. Township system takes effect. 20 G. A., ch. 200, § 16. In all 
cases where the one highway district for the township shall have been adopted, 
it shall be competent for the township trustees to designate when the same 
shall take effect as to the working of the roads. 

1 4 8 2 . A d o p t i o n of o n e d is tr ic t p lan . 20 G. A., eh. 200, § 17. Sections 
four to fifteen inclusive, of this act [§§ 1469-1480] shall apply and be in force 
only in such townships as adopt the one highway district plan provided for in 
this act. 

1-483. 20 G. A., ch. 200, § 18. All acts and parts of acts so far as incon
sistent with this act are hereby repealed. 

TOWNSHIP CLERK. 

1 4 8 4 . F u r n i s h plat . 972. The township clerk shall furnish each super
visor, to be by him transferred to his successor in office, with a copy of so 
much of the map or plat furnished such clerk by the auditor as relates to the 
highways in the district of such supervisor, and, from time to time, mark 
thereon the changes in or additions to such highways as the same are certified 
to him by the auditor. [R., § 890; 0., '51, §§ 573-74.] 

This map is not essential to the authority of him in opening a highway indicated thereon: 
the supervisor and gives him no additional Campbell v. Kennedy, 34-494. 
power: Mosier v. Vincent, 34-478. It is in no Copy of plat book for the township to be fui -
legal sense a process, and is no protection to nished by the auditor to the township clerk: 

S.e § 1458. 

1485. Make tax list; duty of auditor. 973. The township clerk shall, 
within four weeks after the trustees have levied the property tax, make out a 
tax list for each highway district in his township, which list shall be in tabu
lar form and in alphabetical order, having distinct columns for lands, town 
lots, and personal property, and carry out m a column the amount of the tax 
on each piece of land and town lot, and on the amount of personal property 
belonging to each individual; and he shall carry out the amount of tax, to be 
paid in money, due from each individual in a column by itself; which list 
shall contain the names of all persons required to perform two days' labor 
upon the highway as a poll t ax ; and to enable the township clerk to make 
out such tax list, the assessor shall furnish the township clerk of each town
ship, on or before the first day of April of each year, a correct copy of the 
assessment lists of said township for that year, which list shall be the basis of 
such tax list. The county auditor shall furnish the several township clerks 
of his county with printed blanks necessary to carry into effect the provisions 
of this chapter. [R , § 892; 9 G. A., ch. 96, § 6.] 

1 4 8 6 . Col lect ion of t a x . 974. The township clerk shall make an entry 
upon such tax list showing what it is, for what highway district, and for what 
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year, and shall attach to the list his warrant under his hand, in general terms, 
requiring the supervisor of such district to collect the taxes therein charged as 
herein provided; and no informality in the above requirements shall render 
any proceedings for the collection of such taxes illegal. The clerk is hereby 
required to cause such lists to be delivered to the proper supervisors of his 
township within thirty days after the levy, and take receipts therefor; and 
such list shall be full and sufficient authority for the supervisor to collect all 
taxes therein charged against resident property holders in his district. [R., 
§ 893.] 

1487. D e l i n q u e n t t a x certif ied. 975. The township clerk shall, on or 
before the second Monday in October in each year, make out a certified list 
of all land, town lots, and personal property on which the highway t ax has 
not been paid, and the amount of tax charged on each parcel of land, town 
lot, or personal property, designating the district in which the same is situated, 
and transmit the same to the auditor, who shall enter the amount of t ax to 
each piece of land or town lot and person taxed for personal property, in the 
column ruled for that purpose, the same as other taxes, and deliver the same 
to the county treasurer, charging him with the same, which shall be collected 
by such treasurer in the same manner that county taxes are collected; and in 
case the township clerk shall fail or neglect to make such return, he shall for
feit and pay to the use of the township, for highway purposes, a sum equal to 
the amount of tax on said land, which may be collected by suit on his official 
bond before anv court having competent jurisdiction. [R., § 898; 9 G. A., 
ch. 96, §§ 7, 8; 12 G. A., ch. 76.] 

Irregularities in the making of re turns by M. S. R. Co. v. Carroll County, 41-153, 177; 
the township clerk, or in the manner of plac- Iowa R, Land Co. v. Sac County, 39-124; 
ing the taxes upon the treasurer's books, will Same v. Carroll County, 39-151, 154. 
not render the tax invalid: Cedar Rapids & 

1488. T a x e s pa id to clerk. 976; 22 G. A., ch. 45. The county treas
urer shall, on the last Monday in April and October in each year, pay to the 
township clerk all the highway taxes belonging to his township which are at 
such times in his hands, taking the duplicate receipts of such clerk therefor, 
one of which shall be delivered by such treasurer, on or before the first Mon
day in May and November in each year, to the trustees. [R., § 910.] 

These taxes when collected become no par t bring suit on the supervisor's bond for failure 
of the county fund and cannot be appropri- to account for taxes. Such duty does not per-
ated or disbursed by the county. If illegally ta in to the t rus tees : Wells v. Stomback, 59-
collected, they cannot be refunded to the t ax 376; Keller v. Bare, 62-468. 
payers out of the county revenue, and the Road taxes collected by the county t reasurer 
county is not liable in an action for their re- and paid over to the township clerk, except as 
covery: Stone v. Woodbury County, 51-522. far as they belong to the general fund, are to 

The clerk may maintain an action for funds be distributed in the same manner as other 
belonging to his township in the hands of road taxes, wi thout any special act ion of the 
third persons. If he deposits the funds1 in his township t rus tees : Henderson v. Simpson, 
individual name without notice to the banker 45-519. 
of their character, such act amounts to con- A road supervisor wdro fails to pay over the 
version and the deposit belongs to h im indi- proportion of the road taxes collected by him, 
vidually, and if seized by garnishment process which has been by the trustees apportioned to 
under at tachment on his individual debt, with- the general fund, is liable therefor in an action 
out notice as to the character of the fund, it on his bond, al though he may have expended 
cannot be recovered back: Long v. Emsley, for road purposes all the money collected by 
57-11. h i m : Wells v. Stomback, 59-376. 

The township clerk is the proper par ty to 

1489. Speci fy distr ict . 18 G. A., ch. 36, § 1. I t shall be the duty of the 
auditor to provide a column which shall show the road districts to which the 
highway taxes belong, as transmitted by the township clerks, according to 
section nine hundred and seventy-five of the code of 1873 [§ 1487]. 

1490. S ta tement . 18 G. A., ch. 36, § 2. I t shall be the duty of the 
county treasurer, when he pays to the township clerks highway taxes, accord-
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ing to section nine hundred and seventy-six [§ 1488], to furnish, at each time 
and to each clerk, a statement showing the road district or districts to which 
it belongs. 

SUPEJJVISOB POWER, DUTIES. 

1491. Qualification; exemption. 977. The supervisor must reside in 
the district for which he is elected or appointed, and no person shall be re
quired to serve as supervisor who is exempt from performing labor on the 
highway. [R., § 881.] 

The township trustees may redistrict the dwelling-house, if the act is not done for the 
township, and if by such red is r ic t ing the purpose of opening the highway, but for the 
supervisor of the district becomes a, iesident malicious purpose of injuring the owner : 
of another district than that for which he was Wilding v. Hough, 37-446. 
elected, his office becomes vacant : Mauck v. As incorporated towns are given power to 
Lock, 70-266. provide for grading and repairing their streets, 

A supervisor is subject to the same liability they must have control over such streets, and 
for improper or careless exercise of his powers the road supervisors and township trustees 
as a city or town is in relation to its s treets; have no power over thern: Clark v. Epworth, 
and held tha t he was personally liable for 56-462. 
damages to an adjacent land owner resulting A road supervisor may be restrained by in-
from the diversion of a stream of water from junction from repairing the highway in such 
his land, by reason of alteration in the high- a manner as to interfere with the rights or 
way made by the supervisor: McCordv. High, wishes of an adjoining owner : Bills v. Bel-
24-336. knap, 36-583. 

A road supervisor may be guilty of trespass Fur ther as to removing shade-trees, see 
in removing an obstruction, as, for instance, a § 1503. 

1492. Bond; vacancy. 978; 16 G. A., ch. 167. Each supervisor shall 
be required to give bond m such sum and with such security as the township 
clerk may deem requisite, and conditioned that he will faithfully and impar
tially perform all the duties devolving upon him, and appropriate all moneys 
that may come into his hands by virtue of his office according to law, and in 
case of a vacancy occurring in any highway district within a township, the 
township clerk shall fill such vacancy by appointment. [R., § 884.J 

The trustees have no authori ty to receive for failure to account for such taxes. Such 
the taxes collected by the supervisor and are suit should be brought by the clerk: Keller v. 
not the proper parties to bring suit on his bond Bare, 62-468. 

1493. Notice to ; penalty for refusal to serve. 979. The township 
clerk shall notify each supervisor within five days after his election or ap
pointment, and if he shall fail to appear before said township clerk, unless 
prevented by sickness, within ten days, and give bond and take the oath of 
office, he shall forfeit and pay the sum of five dollars, and in case of his fail
ing or refusing to pay the same, his successor in office shall collect the said 
amount by suit or otherwise, and apply the same to the repairing of highways 
in his district. [R., § 883.] 

1494. To post notices. 980. The supervisors shall, within ten days after 
receiving the tax list specified in sections nine hundred and seventy-three and 
nine hundred and seventy-four [§§ 1485, 1486], post up in three conspicuous 
places within his district, written notices of the amount of highway tax as
sessed to each tax payer in said district. [R., § 894; 9 G. A., ch. 163, § 2; 
12 G. A., ch. 100, § 3.] 

1495 . How t a x expended. 981. The supervisor shall cause all tax col
lected by him to be expended for the purposes specified in section nine hun
dred and sixty-nine of this code [§ 1464], on or before the first day of October 
of that year, except the portion set apart for a general township fund as pro
vided in said section, which shall be by the supervisor paid over to the town
ship clerk from time to time as collected, and his receipt taken therefor. [9 
G. A., ch. 163, § 3; 12 G. A., ch. 100, § 4.] 
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A road supervisor who fails to pay over the on his bond, al though he may have expended 
proportion of the road taxes collected by him, for road purposes all the money collected by 
which has been bv the trustees apportioned to h i m : Wells v. Stomback, 59-376. 
the general fund, is liable therefor in an action 

1496. E x p e n d e d i n e a c h d i s t r i c t . 982. The money tax levied upon 
the property in each district, except that portion set apart as a general town
ship fund, whether collected by the supervisor or county treasurer, shall be 
expended for highway purposes in that district, and no part thereof shall be 
paid out or expended for the benefit of another district. [C., '51, § 578; 9 
G. A., ch. 163, § 4; 12 G. A., ch. 100, § 5.] 

Road tax collected by the county t reasurer § 1464), is to be distributed in the same m a n n e r 
and paid over to the clerk, except so much as other road tax, without any special action 
thereof as belongs to the general fund (under of the t rustees: Henderson v. Simpson, 45-519. 

1497. W h o t o p e r f o r m l a b o r . 983. The supervisor shall require all 
able-bodied male residents of his district between the ages of twenty-one and 
forty-five, to perform two days' labor upon the highway between the first day 
of April and September of each year. [10 G. A., ch. 76, § 2; 12 G. A., ch. 100, 

1 4 9 8 . N o t i c e of t i m e a n d p l a c e ; r e c e i p t s . 984. The supervisor shall 
give at least three days' notice of the day or days and place designated to 
work the highways to all persons subject to work thereon, or who are charged 
with a highway tax within his district, and all persons so notified must meet 
said supervisor at such time and place with such tools, implements, and teams 
as the supervisor may designate, and shall labor diligently under the direction 
of the supervisor for eight hours each day ; and for such two days' labor per
formed, the supervisor shall give to the person a certificate, which certificate 
shall be evidence that such person has performed labor on the public highway, 
and shall exempt such person from performing labor in payment of highway 
poll-tax in that or any other highway district for the same year. And the 
supervisor shall give any person who may perform labor in payment of his 
highway tax, if demanded, a receipt showing the amount of money earned by 
such labor, which shall be evidence of the payment of said tax to the amount 
specified in the receipt. [R., §§ 886, 896; C , '51, § 588.] 

[The provisions of this section are modified as to hours, etc., by § 1479.] 

A failure to notify the tax payer to work out the h ighway when summoned. The fact tha t 
the portion of his tax which may be paid in he does not make known his condition when 
work will not authorize the restraining of the summoned, or sends a substi tute who is re
collection of the entire t a x : Sioux City & St. jected as incompetent, will not deprive h im of 
P. R. Co. v. Osceola, County, 45-168, 177. the benefit of his exempt ion : Martin v. Gadd, 

A man who is not able-bodied is not liable 31-75. 
to the penalty for not appearing to work on 

1499. Penalty for failure to attend or work. 985; 16 G. A., ch., 21. 
Each person liable to perform labor on the highway as poll tax, who shall fail 
or neglect to attend, either in person or by satisfactory substitute, at the time 
and place appointed, with the designated tool, implement, or team, having had 
three days' notice thereof, or having attended, shall spend his time in idleness, 
or disobey the supervisor, or fail to furnish said supervisor, within five days 
thereafter, some satisfactory excuse for not attending, shall forfeit and pay to 
said supervisor the sum of three dollars for each day's delinquency; and in 
case of failure to pa}r such forfeit within ten days, the supervisor shall recover 
the same by action in the name of the supervisor; and no property or wages 
belonging to said person shall be exempt to the defendant on execution; said 
judgment to be obtained before any justice of the peace in the proper township, 
which money, when collected, shall be expended on the public highway. [R., 
§ 887.] 

1500. Compensation of supervisor. 986; 20 G. A., ch. 200, § 3. The 
supervisor shall be allowed the sum of two dollars per day for each day's labor, 
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including the time necessarily spent in notifying the hands and making out his 
return, which sum shall be paid out of the highway fund, after deducting his 
two days' work. When there is no money in the hands of the'clerk with 
which to pay the said supervisor, he shall be entitled to receive a certificate 
for the amount of labor performed, which certificate shall be received in pay
ment of his own highway tax for any succeeding year. [R., § 888; C., '51, 
§ 2547; 9 G. A., ch. 163, § 5; 10 G. A., ch. 76, § 1; 12 G. A., ch. 100, § 7.] 

1501. Report . 987. The supervisors of the several districts of each town
ship shall report to the township clerk on the first Monday of April and Oc
tober of each year, which report shall embrace the following items: 

1. The names of all persons in his district required to perform labor on the 
public highway, and the amount performed by each; 

2. The names of all persons against whom suits have been brought, as re
quired by section nine hundred and eighty-five [§ 1499], and the amount col
lected of each; 

3. The names of all persons who have paid their property highway tax in 
labor, and the amount paid by each; 

4. The names of all persons who have paid their property tax in money, and 
the amount paid by each; 

5. A correct list of all non-resident lands and town lots on which the high
way tax has been paid, and the amount paid by each; 

6. A correct list of all non-resident lands and town lots on which the high
way tax has not been paid, and the amount of tax on each piece; 

7. The amount of all moneys coming into his hands by virtue of his office, 
and from what sources; 

8. The manner in which moneys coming into his hands by virtue of his office 
have been expended, and the amount, if any, in his possession; 

9. The number of days he has been faithfully employed in the discharge of 
his duty; 

10. The condition of the highways in his district, and such other items and 
suggestions as said supervisor may wish to make, which report shall be signed 
and sworn to by said supervisor and filed by the township clerk in his office. 
[R., § 897; C , '51, § 580; 9 G. A., ch. 163, § 2.] 

1502. T a x ce r t i f i ed a n d col lected. 988. If it appears from such report, 
that any person has failed to perform the two days' labor required, or any 
part thereof, and that the supervisor has neglected to collect the amount in 
money required to be paid in case of such failure, the clerk shall add the 
amount required to be paid in case of such failure to such person's property 
tax, and certify the same as required in section nine hundred and seventy-five 
[§ 1487], and the auditor shall enter the same on the proper tax list, and the 
treasurer shall collect the same as required in said section nine hundred and 
seventy-five. 

1503. Shade trees; t imber; drainage. 989; 16 G. A., ch. 29, § 1; 21 
G. A., ch. 87, § 1. The supervisor is not permitted to cut down or injure any 
tree growing by the wayside which does not obstruct the highway, and which 
stands in front of any town lot, inclosure, or cultivated field or any ground 
reserved for any public use, where such tree is intended to be preserved for 
shade or ornament, by the proprietor of the land, on or adjacent to which the 
tree is standing; and it shall not be lawful for the supervisor to enter upon 
any inclosed or unmclosed lands for the purpose of taking timber therefrom 
without first receiving permission from the owner or owners of said lands, nor 
to destroy or injure the ingress or egress to any property, or to turn the nat
ural drainage of the surface water to the injury of the adjoining owners. [R., 
§ 9 0 1 ; C., '51, §587.] 

Shade trees which do not obstruct the high- sary to properly improve it, are not to be 
way, and the removal of which is not neces- removed in opposition to the wishes of an 
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adjoining owner on whose portion of the was in use, and for the purpose of fencing 
highway the trees are growing: Bills v. Bel- between a field and the highway, held, t h a t 
knap, 36-583; Everett v. Council Bluffs, 46-66. the planting and maintenance of the hedge 

Shade trees at the side of the highway which amounted to a dedication of the land outside 
would not obstruct or interfere with the t rav- of the hedge for the purpose of the h ighway, 
eled track, if it were located in the middle of al though at the t ime the hedge was p l a n t e d ' a 
the highway, should be permitted to s t and : fence for its protection was mainta ined out-
Quinton v. Burton, 61-471. side of the hedge : Ibid. 

Where a hedge was planted after a h ighway 

1504. Damages from unsafe bridge or highway. 990; 17 G. A., ch. 
52. When notified in writing that any bridge or any portion of the pub
lic highway is unsafe, the supervisor shall be liable for all damages resulting 
from the unsafe or impassable condition of the highway or bridge, after allow
ing a reasonable time for repairing the same. And if there is in his district 
any bridge erected or maintained by the county, then, in that event, he shall, 
on such notice of the unsafe condition of such county bridge, as soon as he 
reasonably can, obstruct passage on such bridge and use strict diligence in 
notifying at least one member of the board of supervisors of his county in 
writing of the unsafe condition of such bridge; and if he fails so to obstruct 
and notify, he shall be liable for all damages growing out of the unsafe con
dition of such bridge, occurring between the time he is so notified and such 
time as he neglects in obstructing such passage; and any person who shall 
remove such obstruction shall be liable for all damages occurring to any per
son resulting from such removal. Provided, that nothing herein contained shall 
be construed to relieve the county from liability for the defects of said bridge. 
[R , §902; C. , '51, § 582.] 

The road supervisor is required to build money, nor is he liable for failure to keep 
only such bridges as can be built from the such bridges in repair when such repair would 
limited means at his disposal. Other bridges involve a considerable expense. Such mat te rs 
are to be deemed county bridges: Casey v. are und er the control of the board of super-
Tama County, 75-655. visors: Wilson v. Jefferson Co., 13-181. And 

I t is not the duty of the supervisor to build see § 402, If 18 and notes, 
bridges requiring a large expenditure of 

1505. E x t r a o r d i n a r y repairs . 991. For making such extraordinary 
repairs, the supervisor may call out any or all the able-bodied men of the dis
trict in which they are to be made, but not more than two days at one time 
without their consent, and persons so called out shall be entitled to receive a 
certificate from the supervisor, certifying the number of days' labor performed, 
which certificate shall be received in payment for highway tax for that or any 
succeeding year at the rate per day established for that year. [R., § 903"; 
(J., '51, §§ 583, 586.] 

1 5 0 8 . P e n a l t y . 992. If any able-bodied man, when duly summoned for 
any such purpose, fails to appear and labor diligently by himself or substitute, 
or send satisfactory excuse therefor, or to pay the value of such work in 
money at any time before suit is brought, he is liable to a fine of ten dollars, 
to be recovered by suit before any justice of the peace in the name of the 
supervisor, and for the use of the highway fund of the district. [R., § 904; 
C., '51, § 585.] 

A m a n not able-bodied is not liable to the jected as incompetent, will not deprive h im of 
penalty here prescribed. The fact t ha t ho the benefit of his exempt ion : Martin v. Gadd, 
does not make known his condition when 31-75. 
summoned, or sends a substitute who is re-

1 5 0 7 . O b s t r u c t i o n s r e m o v e d . 993. The supervisor shall remove ob
structions in the highways caused by fences or otherwise, but he must not 
tlirow down or remove fences wmich do not directly obstruct the travel upon 
the highway, until reasonable notice in writing, not exceeding six months, 
has been given to the owner of the land inclosed in part by such fence. [R., 
§905; C , '51, §594.] 
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The statutory provision as to notice regard
ing removal of obstructions is applicable in 
case of obstructions placed in a highway after 
it is opened, and a fence directly obstructing 
t ravel cannot be th rown down without notice, 
a l though the party maintaining it may be lia
ble to indictment for obstructing the high
w a y : Mosier v. Vincent, 34-478. 

The reasonable notice required to be given 
by a supervisor in case of opening a highway 
is such notice and for such a length of t ime 
as, under all the facts and circumstances of 
the case, is reasonably proper to enable the 
par ty notified to perform the act which the 
notice is intended to give him opportunity to 
perform, and in the ordinary manner. I t 
need not be six months in all cases: Blackburn 
v. Powers, 40-081. 

The verdict in a particular case finding that 
a notice of three days for the removal of a 
fence was sufficient notice, held not revers
ible error in the absence of the evidence on 
which the ju ry acted: Mosher v. Vincent, 39-
607. 

The obstructions which the supervisor is au
thorized to remove in opening the highway 
are obstacles, impediments, or hindrances, or 
any th ing impeding progress thereon. They 
need not be such as to render the highway im
passable: Patterson v. Vail, 43-142. 

The supervisor may be compelled by man
damus to perform the duty of opening the 
highway as required by s ta tu te : Ibid.; Larkin 
v. Harris, 36-93. 

Proof of a mutua l mistake as to the line 
of a highway, as used, by which it varies from 
tha t intended, and that an obstruction in the 
highway, as used, is an a t tempt to correct 
such mistake, will make the obstruction legal: 
State v. Crow, 30-258. 

If the right to use a way is acquired by the 
public, but its nature is such tha t the r ight 
cannot be exercised on account of natural ob
stacles, a person cannot be held guilty of the 
crime of obstructing such highway, as it can
not be said tha t the public are by his acts pre
vented from using i t : State v. Shinkle, 40-131. 

A par ty cannot be prevented by injunction 

from closing or obstructing a highway that is 
in such condition that it cannot be used by 
the general public: Prince v. McCoy, 40-533. 

But where a highway was impassable as 
laid out, by reason of standing timber, and a 
t rack was used for the period of prescription, 
crossing the highway at different points, held, 
tha t the existence of such natural obstruction 
in the highway as iaid out would not excuse 
the obstruction of the traveled track, whether 
upon the established highway or upon the line 
used by prescription: State v. McGee, 40-595. 

B e l i e f a g a i n s t u n l a w f u l o b s t r u c t i o n : 
Equity will afford relief to one specially in
jured by the erection of an obstruction upon 
a highway, by directing and requiring its re
moval and enjoining its continuance. Such 
obstructions are public nuisances and will be 
abated and enjoined by a court of equity at 
the suit of a party aggrieved thereby: Houg-
ham v. Harvey, 33-203. 

An. unlawful obstruction of a public high
way is a public nuisance not generally action
able, and a private person lias a r igh t of action 
only when he suffers an injury distinct from 
the public as a consequence of the wrongful 
a c t : Ingram v. Chicago, D. & M. R. Co., 38-
669. 

A par ty does not. in an action for man
damus, show himself entitled to have a public 
highway opened by showing that such high
way is located near his lands, and that the 
public travel is upon his lands and not upon 
the h ighway. I t would not follow tha t such 
travel would be upon the highway even if 
opened: Moon v. Cort, 43-503. 

C r i m i n a l o b s t r u c t i o n : The land owner is 
not liable to indictment for obstructing the 
h ighway by reason of his not removing fences 
where a newly established highway crosses 
his land, at least until he has had reasonable 
notice from the supervisor to do so: State v. 
Ratliff, 32-189. 

Failure to remove an obstruction placed in 
a h ighway by another, for instance by a for
mer owner, does not, at least in the absence 
of notice, constitute the offense of obstructing 
a h ighway : State v. Robinson, 52-228. 

994. The supervisor shall keep the 1508. Condition; guide-boards, 
highway in as good condition as the funds at his disposal will permit, and 
shall place guide-boards at cross-roads and at the forks of the highways in his 
district; said boards to be made out of good timber, the same to be well 
painted and lettered, and placed upon good substantial hard-wood posts, to be 
set four feet in and to be at least eight feet above ground. [R., § 907; C , '51, 
§ 577; 9 G. A., ch. 96, § 1.] 

While the public have a r ight to the full 
width of the highway they cannot use it so as 
to injure adjoining property, and if the con
struction of a bridge at one side of the road 
would cause injury to the property on tha t 
side the supervisor may be required to build it 
in the center of the h ighway: Quinton v. Bur
ton, 61-471. 

The judgment of the road supervisor must 
govern as to the construction, etc., of the high
way, and no one has a right to make a mate
rial change in his plans without being guilty 
of defacin 

of the s tatute (§ 5301): State v. Hunter, 68-
447. 

The acts of a supervisor in the exercise of 
his ministerial duties in the construction of 
bridges, etc., are subject to control by an ac
tion to enjoin the improper exercise of his 
powers: Quinton v. Burton, 61-471. 

Threatened illegal action ot a supervisor in 
opening a highway, removing fences, interfer
ing wi th water-courses, etc., in the discharge 
of his official duty, may be restrained by in
junction : Bolton v. McShane, 67-207. 

the h ighway within the meaning 

1 5 0 9 . C a n a d a thist les . 995. The supervisor of highways, when notified 
in writing that any Canada thistles are growing upon any vacant or non-resi-
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dent lands or lots within his district, the owner, agent, or lessee of which is 
unknown, shall cause the same to be destroyed and make return in writing to 
the board of supervisors of his county, with a bill for his expenses or charges 
therefor, which shall be audited and allowed by said board and paid from the 
county fund; and the amount so paid shall be entered up and levied against 
the lands or iots on which said thistles have been destroyed, and collected by 
the county treasurer the same as other taxes and returned to the county fund. 
[14 G. A., ch. 66.] 

[Supervisors or persons owning or occupying land, allowing Canada thistles to blossom or 
mature, punished: See §5422.] 

1 5 1 0 . S e t t l e m e n t . 996. The supervisors are required to meet the town
ship trustees at their meeting on the first Monday in October in each year, at 
which time there shall be a settlement of the accounts of such supervisors con
nected with the highway fund, for putting up guide-boards and for any other 
services; and after payment of the supervisors, the trustees shall order such 
distribution of the fund in the hands of the township clerk, as they may deem 
expedient for highway purposes, and the clerk shall pay the same out as 
ordered by the trustees. [R., § 909; 9 G. A., ch. 96, § 2.] 

The fund here• referred to is the balance of the general fund : Henderson v. Simpson, 45-
the general fund provided by the trustees 519. 
under ^ 1405, and does not include moneys com- The clerk is the proper par ty to bring suit on 
ing into the clerk's hands from the county the supervisor's bond for failure to account 
treasurer as taxes collected by the latter, ex- for t axes : Keller v. Bare, 62-468. 
cept so far as such moneys properly belong to 

1 5 1 1 . O r d e r s i s s u e d . 997. Should there be no money in the treasury 
on final settlement of the supervisors with the trustees, said trustees shall 
order the township clerk to issue orders for the amount due the supervisors. 
The orders so issued shall be numbered with the number of the district to 
which they belong and shall be received the same as money in the payment 
of highway tax in the district to which they are issued. [Same, § 3.] 

Such orders are payable in money out of the way t ax is merely an additional method of 
general township fund. If such fund is not payment , and the supervisors cannot be com-
sufficient, the trustees may be compelled to pelled to secure payment in tha t w a y : Tobin 
levy a tax for their payment. The provision v. Township of Emmetsburg, 52-81. 
tha t they are receivable in payment of high-

1 5 1 2 . N e g l e c t t o p e r f o r m d u t y ; p e n a l t y . 998. Any supervisor fail
ing or neglecting to perform the duties required by this chapter, shall forfeit 
and pay for the use of the highway fund of his district the sum of ten dollars; 
the township clerk shall, in case of such failure or neglect, commence suit in 
his name for the collection of the same, before any justice of the peace within 
the proper township. [R., § 900; 9 G. A., ch. 96, § 4.] 

1 5 1 3 . H e d g e s i n h i g h w a y . 999, Where any owner or occupant of land 
adjoining or abutting upon any highway may desire to plant a hedge upon 
the line of the same, he shall be allowed to build his fence upon such high
way; but he shall not build the fence more than five feet within the outer 
line of said highway, and said fence may be built on both sides of all high
ways of fifty feet or more in width at the same time. Such owner or occupant 
shall not be allowed to occupy such highway as aforesaid, for more than ten 
years, and not more than six months before such hedge shall be planted, and 
at the expiration of such time he shall remove such fence upon the order of 
the supervisor of the district where such highway is situated. [9 G. A., ch. 51.] 

1 5 1 4 . T u r n i n g t o r i g h t . 1000. Persons meeting each other on the pub
lic highways, shall give one-half of the same by turning to the right. AH 
persons failing to observe the provisions of this section shall be liable to pay 
all damages resulting therefrom, together with a fine, not exceeding five dol
lars, which fine shall be appropriated to repairing the highways in the district 
where the violation occurred; bat no prosecution shall be instituted except on 
complaint of the person wronged. [It., § 908.] 

VOL. 1 — 25 
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C H A P T E R 3. 

O F PEBRIES AND BRIDGES. 

BRIDGES. 

1 5 1 5 . P a r t of h i g h w a y ; w i d t h . 1001. Bridges erected or maintained 
by the public, constitute parts of the highway, and must not be less than six
teen feet in width. [R , § 822.] 

Bridges are a part of the h ighway . Brown not be limited to sixteen feet but extend to the 
v. Jefferson County, 16-339; and are therefore whole wid th : Rusch v. Davenport, 6-443. 
under the general supervision of the board of The act of a board of supervisors in con-
supervisors, under § 1410. They cannot be t ract ing for a bridge of less than the statutory 
compelled by mandamus to bui ld: The State width, though erroneous, is not void, and such 
v. Morris, 43-192. error will not defeat a recovery by the other 

As to liability of county for defects in county parties to the contract in an action thereon: 
bridges, etc., see notes to § 402, "[f 18. Mallory v. Montcjomery County, 48-681. 

The statutory provision as to the width of Bridges in a public highway ought to be 
bridges is not to be construed to mean that a broad enough to permit all farm machinery to 
'bridge is not required to be constructed under be drawn over them, and for the passage of 
any circumstances more than sixteen feet in all vehicles and machinery in use which are 
width . If the circumstances require that it d rawn upon the public h ighways: Quinton v. 
shad be of greater width, and it is so con- Burton, 61-471. 
structed, the liability for defects therein will 

1 5 1 6 . P a s t d r i v i n g . 1002. Any person riding or driving faster than a 
walk across any bridge maintained at the public charge, shall be subject to 
pay the following penalties: When the bridge is twenty-five feet in length, 
and does not exceed one hundred, the sum of one dollar for each offense; 
when it is over one hundred, and does not exceed two hundred feet in length, 
the sum of three dollars for each offense; where it is over two hundred, and 
does not exceed three hundred feet in length, the sum of fiye dollars for each 
offense; and the further additional sum of one dollar for each offense for every 
hundred feet in length in excess of three hundred, to be recovered by civil action 
in the name and for the county in which the bridge is situated. If the bridge 
is situated in more than one county the action is maintainable in or by either. 
[R , § 823; 9 G. A., ch. 112, § 1.] 

TOLL-BRIDGES. 

1 5 1 7 . H o w e s t a b l i s h e d . 1003. The board of supervisors may grant 
licenses for the erection of toll-bridges across any water-courses or other ob
struction which justifies the establishment of such bridge, and which calls for 
an expenditure that cannot be met without serious inconvenience to the rev
enues of the county. In granting such licenses, preference shall be given to 
the owner of the land on which the bridge is proposed to be located, if he ap
plies for the privilege, and is, in other respects, a competent person to erect 
such bridge. [R., § 1214; C , '51, § 726.J 

If a person is given authori ty or license not war ran t the land owner in tearing down 
from the county to erect a toll-bridge, his fail- and removing the bridge so erected. Tiie 
u r e to compensate the land owner for dam- remedy to the land owner would be complete 
ages sustained on account of the property and ample by legal proceedings: Beebe v. 
taken for the purpose of such erection would Stutsman, 5-271. 

1 5 1 3 . L i c e n s e ; r i g h t of w a y . 1004. "When any corporation or indi
vidual shall obtain from the board of supervisors, license for the construction 
of a toll-bridge across any of the streams of this state, such corporation or 
individual may take and appropriate so much private property as shall be 
necessary for a right of way therefor and all approaches thereto, in such width 
as such corporation or individual may desire, not exceeding sixty feet. [12 
G. A., ch. 145, §<j 1, 2.] 
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1 5 1 9 . D a m a g e s assessed. 1005. If the owner of the property over 
which such way extends shall refuse to grant the same, and the damages 
therefor cannot be settled by agreement, all damages which the owner, or 
any person having an interest in or improvement upon the property to be 
taken, will sustain by reason of the appiopriation of such property, shall be 
assessed, and the right of way taken on the application of either party under 
the provisions of chapter three, of title ten, of this code. [12 G. A., ch. 145, 
f 3 ] 

1 5 2 0 . B e t w e e n different c o u n t i e s or s ta te s . 1006. Where the ex
tremities of the bridge lie in different counties, a license must be procured 
from each of such counties, and if different rates of toll are fixed by the differ
ent boards of supervisors, each has power to fix the rates of travel which is 
going from its own county. A similar principle shall be observed where only 
one of the extremities of the bridge is within this state. [R., § 1216; C , '51 
§ 728.] 

1 5 2 1 . L imi ta t ion of l i c e n s e ; to l l s . 1007. Such licenses may be granted 
to continue for any period not exceeding fifty years, and the rate of toll may 
be fixed, in the first instance, in such a manner as to be unalterable within 
any stipulated period not exceeding ten years; after that time it shall be under 
the control of the board of supervisors. [R., § 1217; C., '51, § 729.] 

1 5 2 2 . E x c l u s i v e pr iv i l ege . 1008. The board of supervisors is also 
authorized to stipulate in the license, that no other bridge or ferry shall be 
permitted across the same obstruction within any distance not exceeding two 
miles of such bridge, and for a period not exceeding ten years; any violation 
of the terms of such stipulation is a nuisance, and he who causes it is guilty of 
a misdemeanor. [R., § 1218; C , '51, § 730.] 

1 5 2 3 . Fa i lure of d u t y . 1009. When it is made to appear to the board 
of supervisors, after ten days' notice to the person licensed, that he fails sub
stantially to perform his duties according to law, the board may revoke his 
license. ' [R., § 1212; C , '51, § 724.] 

1 5 2 4 . D a y or n i g h t ; rate of to l l . 1010. All toll-bridges must be so 
regulated as to allow persons to pass at any hour of the night or day, but the 
board of supervisors may, in its discretion, m fixing the rates of toll, permit a 
greater amount to be collected during certain hours of the night-time. [R., 
§1222; C , '51, §734.] 

TOLL-BRIDGES OVER STREAMS DIVIDING COUNTIES. 

1 5 2 5 . P u r c h a s e . 20 G. A., ch. 13, § 1. Boards of supervisors in adjoin
ing counties each of which contains according to the last census a population 
exceeding ten thousand inhabitants shall have authority to purchase and ac
quire any toll-bridge erected across any stream dividing said counties at the 
place said bridge is erected and keep and maintain the same at joint expense 
as a tree public bridge, provided that the total cost of such bridge shall not 
exceed the sum of ten thousand dollars. 

1526. Proceedings for; compensation. 20 G. A., ch. 13, § 2. If said 
boards of supervisors are able to agree upon the terms upon which they will 
purchase such bridge and the proportion each will pay towards the purchase 
and maintenance of the same, such agreement shall be reduced to writing 
signed by the respective chairmen and recorded in the records of their pro
ceedings" But if they are unable to thus agree the county desiring to pur
chase said bridge may institute a special proceeding m the circuit [district] 
court of either of said counties, and said cause shall be conducted as an equi
table cause and the court shall determine whether there is any public neces
sity for said bridge, the relative benefit the same will be to the two counties 
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and based upon such benefit the proportion each county shall bear in the pur
chase and maintenance of said bridge, and shall enter decree accordingly, 
either or both parties having the right of appeal to the supreme court. Upon 
entering of a decree in favor of the purchase of such bridge it shall be the 
duty of said respective boards of supervisors at once to proceed to complete 
the purchase upon such terms as are determined on and to forthwith levy the 
necessary taxes to make the payments and said counties shall thereafter keep 
and maintain such bridge and be responsible for the safe condition thereof as 
provided by law. 

FEREIES. 

1527. L i c e n s e . 1011. The board of supervisors has power to grant such 
ferry licenses as may be needed within its county, for a period not exceeding 
fen years. [R., § 1200; C , '51, § 712.] 

The rights of a riparian owner, at common A ferry franchise is not lost by the death of 
law and under the statute, in relation to a the par ty to whom it is granted, but passes to 
feriy franchise, discussed; and held tha t a his personal representatives: Lippenaott v. 
stranger has no r ight to land ferry-boats upon Allander, 27-460. 
the soil of such owner, nor can he use a high- The revocation of a ferry license by a board 
way laid out across the land of such owner, of supervisors may be appealed from: Lip-
without compensation to h i m : Prosser v. pencott v. Allander, 25-445. 
Wapello County, 18-327; Prosser v. Davis, 
18-367. 

1528. R a t e s . 1012. The board may prescribe the rates of ferriage, as 
well as the hours of the day or night during which the ferry must be at
tended, both of which may, from time to time, be changed at the discretion of 
the board. [R., § 1201; C., '51, § 713.] 

1 5 2 9 . E x c l u s i v e p r i v i l e g e . 1013. In granting a ferry license, the 
board of supervisors has power to make the privilege granted exclusive, 
for a distance not exceeding one mile in either direction from said ferry, in 
which case no person shall keep a public ferry within the prescribed distance, 
unless, after twenty days' notice to the person who has obtained such privilege, 
it is made to appear to the board that the public good requires both ferries, 
and a new license is issued for the second ferry accordingly. The notice 
herein required must be served personally on the owner, or on the person in 
charge of the ferry-boat. [R , § 1202; C., '51, § 714.] 

Grants of exclusive ferry licenses, even the mode of operating the ferry is such as to 
over navigable streams as the Mississippi river, encroach upon the free navigation of the 
are upheld on grounds ot public necessity or stream, the owner of the ferry must yield to 
advantage : Burlington, etc., Ferry Co. v. such free navigation, al though the owner of a 
Davis, 48-13'J; United States ex rei. v. Fan- boat navigating the stream would be liable for 
ning, Mor., 348. any wilful injury done to the ferry: Steam-

The grant of a ferry franchise necessarily boat Globe v. Kurtz, 4 C Gr., 433. 
implies the r ight to exclusive privileges witbin A person not possessing a franchise may, 
the prescribed l imi ts : Phillips v. Bloomington, within the limits of an exclusive franchise 
1 G. Gr., 498, granted to the owner of the ferry, transport 

If a ferry license does not purport to con- his own teams and conveyances, for instance, 
fer an exclusive privilege, an exclusive right where he is a carrier of the United States 
cannot be inferred: MeEwen v. Taylor, i G. mails, but he cannot make such private in-
Gr., 532. dividual right the medium or cover for carry-

The use of a navigable river for a public high- iiig passengers whose transportation legally 
way is of paramount importance and will pre- belongs to the owner of the franchise: Weld v. 
vail over a privilege granted for a ferry. If Chapman, 2-524. 

1 5 3 0 . P r e f e r e n c e . 1014. In granting a ferry license, preference must be 
given to the keeper of a previous ferry at the same point, and if it be a new 
ferry, preference shall be given to the owner of the land; but if there is no 
such, or if, after giving the same notice as is required by the last section, he 
fails to make application for such license, or if, in the opinion of the board, he 
is an improper person to receive the same, it may be conferred on any other 
proper applicant. [R., § 1203; C , '51, § 715.] 
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1 5 3 1 . B e t w e e n different c o u n t i e s . 1015. Where the opposite shores 
of the stream are in different counties, a license from either is sufficient, and 
the board of supervisors first exercising jurisdiction by granting a license, re
tains that jurisdiction during the term of such license. [R., § 1204; C , ' 5 1 , 
§716.] 

1 5 3 2 . B e t w e e n different s tates . 1016. Where but one side of a river 
is within this state, the board of supervisors possesses the same power, so far 
as the shore of this state is concerned, as though the river lay wholly within this 
state. [R , § 1205; C., '51, § 717.] 

In such case the grant of a franchise gives v. Chapman, 2-524; Burlington, etc., Ferry 
no rights beyond the limits of the state: Weld Co. v. Davis, 48-133. 

1 5 3 3 . B o n d . 1017. The board of supervisors, upon being satisfied that 
the requirements of this chapter have been complied with, and that a ferry is 
needed at such place, and that the applicant is a suitable person to keep it, 
must grant the license, which, however, shall not issue until the applicant files 
a bond, with sureties to be approved by the board or auditor, in a penalty not 
less than one hundred dollars, with the condition that he will keep the ferry 
in proper condition for ferrying, and attend the same at all times fixed by the 
board for running the same, that he will neither demand nor take any illegal 
tolls, and that he will perform all other d«uties which are, or may be enjoined 
on him by law, which bond shall be filed in the county auditor's office. [R., 
§1207; C , '51, §719.] 

1 5 3 4 . E x p r e s s a n d mai l . 1018. Every ferryman must transport the 
public expresses of the United States and of this state, and also the United 
States mail, at any hour of the day or night. [R., § 1209; C , '51, § 721.] 

A public ferryman is a common carrier and charged with the duties and liabilities of such: 
Slimmer v. Merry, 23-90. 

PROVISIONS APPLICABLE TO BOTH F E R R I E S AND TOLL-BRIDGES. 

1 5 3 5 . L icense recorded. 1019. All licenses for ferries and toll-bridges 
must be entered upon the records of the board of supervisors, and shall con
tain the rates of toll allowed. [R., § 1208; C., '51, § 720.] 

1 5 3 6 . P o s t i n g rates . 1020. The rates of toll must be conspicuously 
posted up at each extremity of the bridge, or on the boat, door of the ferry 
house, or some other conspicuous place near the ferry. [R., §§ 1210,1220; C., 
'51, §§ 722, 732.] 

1 5 3 7 . P e n a l t y . 1021. The failure to have such list posted up as afore
said, justifies any person in refusing the payment of tolls, and where such fail
ure is habitual, the proprietor of the bridge or ferry is liable to pay twenty-
five dollars, and the action therefor may be brought in the name of the county 
against such proprietor, or on the bond of the proprietor of the ferry; the 
amount recovered in either case to be paid into the county treasury. [R., 
§§ 1211, 1220; G, '51, §§ 723, 732.] 

1 5 3 8 . Not ice of appl icat ion . 1022. Before a license can be granted 
for either a bridge or ferry, notice of the intended application therefor must 
be posted up in at least three public places on each side of the river, if both 
are within the state, and in the township and neighborhood in which the pro
posed bridge or ferry is to be erected or kept, at least twenty days prior to 
the making of such application. [R., §§ 1206, 1219; C , '51, §§ 718, 731.] 

1 5 3 9 . P e n a l t y for tak ing i l legal to l l . 1023. The taking of illegal toll 
by the grantees of any of the licenses herein contemplated, subjects t he of
fender to the penalty of twenty-five dollars for every such offense, to be 
recovered by suit on the bond of such licensee, or against him individually, by 
the person who paid the illegal toll for his own benefit, or he may bring suit 
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in the name of the county, in which case the proceeds shall go into the county 
treasury. [R., § 1236; C , '51, § 748.] 

1 5 4 0 . F o r f e i t u r e . 1024. A failure in other respects to comply substan
tially with the terms fixed by the board, works a forfeiture of any of the 
licenses herein authorized, and also subjects the party guilty of such failure to 
damages for all the injury resulting therefrom, for which he is liable on his 
bond. [R , § 1237; C , '51, § 749.] 

1 5 4 1 . R e f u s a l t o p a y t o l l s ; p e n a l t y . 1025. Any person who refuses 
to pay the regular tolls established and posted up in accordance with the pro
visions of this chapter, or who shall run through or pass around the toll gates 
with a view of avoiding the payment of just tolls or dues, forfeits the sum of 
five dollars for every offense, which, together with costs of suit, may be recov
ered by the person entitled to such toll by civil action; but nothing herein 
contained shall prevent a person from fording a stream across which a toll 
bridge or ferry has been constructed. [R., § 1238; C., '51, § 750.] 

1 5 4 2 . R u l e s e s t a b l i s h e d . 1026. The proprietor of any bridge or ferry 
authorized by this chapter, may establish rules for the regulation of passengers, 
travelers, teams, and freight passing or traveling thereon, and may en force 
those rules by penalties, not exceeding five dollars for an}? one offense, which 
penalties may be recovered by civil action in the name of the proprietor afore
said ; but such rules must be published by being conspicuously posted up be
fore they can be thus enforced. [R., § 1239; C , ' 51 ; § 751.] 

1 5 4 3 . F r a n c h i s e so ld . 1027. Any of the franchises contemplated in this 
chapter are subject to execution, and shall be sold as personal property, and 
bo subject to the same rights and consequences, except that the purchaser may 
take immediate possession of the property. [R., § 1240; C , "51, § 752.] 

1 5 4 4 . C a r r i e s w h a t . 1028. The sale of any such franchise carries with 
it ail the material, implements, rights of way, and works of whatever kind, 
necessary for or ordinarily used in the exercise of such franchise. [R., § 1241; 
C , '51, § 753.] 

1 5 4 5 . F r e e f e r r y . 1029. Nothing in this chapter contained shall be so 
construed as to prevent any person, city, incorporated town, or village, from 
establishing a free ferry at any point where a license to keep a ferry has been 
granted under the provisions of this chapter; provided, that whore said free 
ferry is established, said person or company shall pay a reasonable compensa
tion to the persons owning said ferry for all boats, ropes, and other material, 
if the same be fit for use; and when said free ferry is established at a point at 
or near where a license has been granted to an individual, such individual shall 
be exonerated from any further obligation in relation to the ferry. Bond and 
security shall be given in like manner by the person or company establishing 
the tree ferry as required in this chapter. [R., § 1245; C , '51, §' 757.] 

1 5 4 8 . Mi l l o w n e r s . 1030. Nothing in this chapter shall be so construed 
as to prevent owners of mills from crossing themselves or customers free of 
charge. [R , § 1246; C , '51, § 758.] 

RAILWAY AND TOLL-BRIDGES. 

1 5 4 7 . S u p e r v i s o r s t o c o n t r o l l o c a t i o n . 1031. Any railway or bridge 
company that now is, or hereafter may be, incorporated in pursuance of the 
lawb of this state, or of the states of Wisconsin, Illinois, Kansas, Nebraska or 
Dakota, is authorized to construct a railway bridge across the Mississippi, Mis
souri or Big Sioux rivers, connecting with the eastern or western terminus, as 
the case may be, of any railway abutting on the Iowa bank of either of said 
rivers, at such place as shall be designated therelor by the board of super
visors of the county wherein such abutting is to be made and extending toward 
a point on the opposite bank that mav be selected by such company. [10 G. 
A., ch. 130, §§ 1, 2, 4.J 
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1548. P l a n to he approved . 1032. No bridge shall be built under the 
provisions of the preceding section, until the plan thereof has been submitted 
to and approved by the board of supervisors of the county in which tne bridge 
is to be partly located. [Same, § 3.] 

1 5 4 9 . F o r t e a m s a n d p a s s e n g e r s ; t o l l f o r . 1033. Any such company 
may, with the consent of said board of supervisors, construct such bridge with 
suitable highways and foot ways for teams and foot passengers, and charge 
such rates of toll therefor as may be approved by said board. [Same, § 6.] 

1 5 5 0 . F e r r y e s t a b l i s h e d . 1034. Any such company may establish a 
ferry across said rivers at or near the termini of its road, for the sole purpose 
of crossing the freight and passengers of such highways, until the bridge is 
read}T for use. [Same, § 7.] 

1 5 5 1 . N a v i g a t i o n . 1035. No bridge erected under the provisions of this 
chapter shall be so located or constructed as to unnecessarily impede, injure, 
or obstruct the navigation of said rivers. [Same, § 11.] 

1 5 5 2 . B o n d s a n d s t o c k . 1036. Any such company may issue its bonds 
or obligations for an amount not exceeding the cost of such bridge, and of its 
road in the state, and may secure the payment thereof by a mortgage on the 
same, and may issue certificates of common and preferred stock; the preferred 
stock to be issued only on condition that the holders of the common stock 
give their written consent thereto. [Same, § 5.] 

1 5 5 3 . R e s i d e n t d i r e c t o r ; p r o c e s s . 1037. Each company acting under 
the provisions of this chapter shall elect at least one director, who shall be a citi
zen of and reside in the state of Iowa, and such company shall be liable to be 
sued in any court of competent jurisdiction in the state, and service of the 
original notice on said resident director shall be sufficient notice to the com
pany of the pendency of the action. [Same, §§ 8, 9.] 

1554. Contract by city for use of bridge. 15 G. A., ch. 5, § 1; 21 
G. A., ch. 173, § 2. All cities situated on any river in the state of Iowa or any 
river forming the boundary line of the said state, whether organized and exist
ing under special charter or general law, and from which to the opposite 
shore of any of said rivers a bridge has been or may be constructed by any 
railroad or other private company, corporation or person, shall have power to 
contract with the company, c o r p o r a t i o n or person owning such bridge for 
the use of the same as a public highwaj^; which use may be jointly with 
any company, corporation or person having or desiring the right to use the 
same for the passage of cars propelled by steam or otherwise, or may be for 
the sole use of such portion of such bridge as may be devoted and adapted to 
highway travel, and in such contract may have the right to assume the sole 
or any portion of the liability for damage to persons or property by reason of 
their being on any portion of said bridge or on any approach to either end 
thereof caused by the running of cars or locomotives by any corporation, com
pany or person' entitled to use the said bridge, whether the damage results 
from the negligence of the persons engaged in running said cars or locomo
tives or otherwise, and to indemnify and save harmless the owners of said 
bridge, and anj~ or all corporations, companies or persons entitled to use the 
same from all liability or damage so caused to the extent or proportion thereof 
assumed in the said contract. And the said city may cause to be assessed 
and levied, each year, upon the taxable property of said city a tax not exceed
ing ten mills on the dollar, each year, to raise a special fund to carry out the 
terms of the said contract. And the said city may thereafter and during the 
continuance of said contract manage and control the said bridge so far as nec
essary to regulate the highway travel thereon, and may regulate the same as 
a free or toll-bridge, and prescribe such rates of toll as to it, from time to tune, 
shall seem proper, and make all necessary police regulations for the govern
ment of the highway travel on said bridge. 
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TITLE VIII . 
OF THE MILITIA. 

CHAPTER 1. 

[This chapter (sees. 1038 to 1057), after being amended by 16 G. A., ch. 66, was repealed by 
17 G. A., eh. 125, and a substitute enacted, which was in turn repealed by the following act.] 

1555. Who constitute; exemptions. 18 G. A., ch. 74, § 1. All able-
bodied male citizens of the state, between the ages of eighteen and forty-five 
years, who are not exempted from military duty according to the laws of the 
United States, shall constitute the military force of this state; provided, that 
all persons who have served in the United States service and have been honor
ably discharged therefrom, are exempt from duty under the military laws of 
the state; but nothing herein contained shall be construed to prohibit, any per
son from becoming a member of any military organization, or holding any of
fice in the militia of this state. [Const., Art. 6, § 1.] 

1 5 5 6 . List r e t u r n e d . 18 G. A., ch. 74, § 2. Assessors in each township 
are required to make and return to the county auditor of their respective coun
ties, at the time of making the annual assessment, a correct list of persons sub
ject to military duty, which list may be revised and corrected by the board of 
supervisors, and the county auditor shall, in the month of June in each even-
numbered year, or at such other time as the governor may direct, certify to 
the adjutant-general a true copy of said list, and in each odd-numbered year 
he shall certify to the number of names on said list. 

1 5 5 7 . G o v e r n o r t o ca l l o u t . 18 G. A., ch. 74, § 3, When a requisition 
shall be made by the president of the United States for troops, the governor* 
as commander-m-chief, shall, by his proclamation, order out for active service 
the militia of the state, or such portion thereof as may be necessary, desig
nating the same by draft, if a sufficient number shall not volunteer, and may 
organize the same, and commission officers therefor; and when so ordered out 
for service, the militia shall be subject to like regulations, and receive from 
the state like compensation and subsistence, as are prescribed by law for the 
army of the United States. 

1 5 5 8 . W h e n . 18 G. A., ch. 74, § 4. The commander-in-chief shall have 
power, m case of insurrection, invasion or breaches of the peace, or imminent 
danger thereof, to order into the service of the state such of its military force 
as he may deem proper, and under the command of such officers as he shall 
designate. 

1 5 5 9 . Sher i f f m a y ca l l . 18 G. A., ch. 74, § 5. In case of any breach of 
the peace, tumult, riot, or resistance to process of this state, or imminent dan
ger thereof, it shall be lawful for the sheriff of any county to call for aid upon 
the commandant of any military force within his county, immediately notify
ing the governor of such action; and it shall be the duty of the commandant 
upon whom such call is made, to order out in aid of the civil authorities the 
military force, or any part thereof, under his command. 

1 5 8 0 . C o m m a n d . 18 G. A., ch. 74, § 6. The command of any force 
called into service under sections four and five [§§ 1558, 1559] shall devolve 
upon the senior officer of such force, unless otherwise specially ordered by 
the commander-in-chief. 
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1561. Compensat ion . 18 G. A., ch. 74, § 7. The military forces of this 
state, when in the actual service of the state in time of insurrection, invasion, 
or immediate danger thereof, shall, during their time of service, be paid, by 
an appropriation especially made therefor, the following sums each for every 
day actually on duty: To each general, field and staff officer, four dollars; 
to every other commissioned officer, two dollars and a half; to every non
commissioned staff officer, two dollars; to every other enlisted man, one dol
lar and a half. 

1562. B y c o u n t y . 18 G. A., ch. 74, § 8. All officers and soldiers, while 
on duty or assembled therefor pursuant to the order of any sheriff of any 
county in cases of riot, tumult, breach of peace, or whenever called upon to 
aid the civil authorities, shall receive the same compensation as provided for 
in section seven [§ 1561], and such compensation shall be audited, allowed, and 
paid by the supervisors of the county where such service is rendered, and shall 
be a portion of the county charges of said county, to be levied and raised as 
other county charges are levied and raised. 

1563. Iowa National Guard. 18 G. A., ch. 74, § 9; 20 G. A., ch. 65, 
§ 1. The active militia shall be designated "The Iowa National Guard," and 
shall consist of six regiments of infantry, and shall be recruited by volunteer 
enlistments. 

1 5 6 4 . B r i g a d e s ; e n l i s t m e n t s . 18 G. A., ch. 74, § 10. The entire state 
shall be composed of not more than two brigades, to be commanded by two 
brigadier-generals. The commander-in-chief shall assign all regiments, battal
ions and companies to such brigades as he shall think proper. All enlistments 
therein shall be for five years, and made by signing enlistment papers pre
scribed by the adjutant-general, and taking the following oath or affirmation, 
which may be administered by the enlisting officer, to wit : 

"You do solemnly swear (or affirm) that you will bear true allegiance to, 
and that you will support the constitution of the United States and the state 
of Iowa, and that you will serve the state of Iowa faithfully in its military 
service for the term of five years, unless sooner discharged or you cease to be
come a citizen thereof; that you will obey the order of the commander-m-chief 
and such officers as may be placed over you, and the laws governing the mili
tary forces of Iowa — so help you God." 

1565. Staff of commander-in-chief; adjutant-general. 18 G. A., 
ch. 74, § 11; 22 G. A., ch. 82, § 43. The staff of commander-in-chief shall con
sist of an adjutant-general, an inspector-general, a quartermaster-general, a 
commissary-general, and surgeon-general, and such other officers as he may 
think proper to appoint. The adjutant-general shall rank as a major-general. 
He shall issue and transmit all orders of the commander-in-chief, with refer
ence to the militia or military organizations of the state, and shall keep a 
record of all officers commissioned by the governor, and of all general and 
special orders and regulations, and of all such matters as pertain to the organi
zation of the state militia and the duties of an adjutant-general, and, except 
in times of war or public danger, he shall perform the duties of quarter
master general, as required by law, without additional compensation therefor. 
He shall have charge of the state arsenal and grounds, and shall receive 
and issue all ordnance stores and camp equipage on order of the commander-
m chief. He may appoint, with the approval of the governor, an ordnance-
sergeant, at a salary of' not more than live hundred dollars per year, who shall, 
un ie r the direction of the adjutant-general, take charge of the state arsenal 
and grounds, and shall aid and assist him in the discharge of his duties. 
He shall furnish, at the expense of the state, such blanks and forms as shall 
be approved by the commander-m-chief. He shall also, on or before the first 
day of December next preceding the regular session of the general assembly, 
and at such other times as the governor shall require, make out a full and 
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detailed account of all the transactions of his office, with the expense of the 
same for the preceding two years, and such other matters as shall be required 
by the governor. He shall reside at the state capital, and hold his office dur
ing the pleasure of the governor, and shall receive for his services one thous
and five hundred dollars per year. 

[Further as to reports, see §§ 117-121.] 

1566. Generals; election and staff of. 18 G. A., ch. 74, § 12. The 
generals of brigades shall be elected by the officers and enlisted men of each 
brigade respectively, and shall hold their office for five years, or until re
moved by court-martial or resignation. On recommendation of brigade 
commanders, the governor shall appoint and commission the brigade staff, as 
follows: Assistant-adjutant-general, with rank of lieutenant-colonel; assistant-
ins pector-general, with rank of major; surgeon, with rank of major; quar
termaster, with rank of captain; commissary, with rank of captain; and two 
aids-de-camp, with rank of first lieutentant; judge advocate, with rank of 
major. 

1567. Regiments ; officers of. 18 G. A., ch. 74, § 13; 20 G. A., ch. 65, 
§ 2. A regiment shall consist of eight companies. The colonel and lieutenant-
colonel and major of all regiments shall be elected as hereinafter provided. 
The regimental staff shall consist of a surgeon, with rank of major; assistant 
surgeon, with rank of captain; chaplain, with rank of captain; adjutant, with 
rank of first lieutenant; quartermaster, with rank of first lieutenant; who 
shall be appointed and commissioned by the governor, on recommendation of 
the regimental commander. The coloael of each regiment shall appoint by 
warrant, countersigned by the adjutant, a sergeant-major, quartermaster-ser
geant, commissary-sergeant, hospital-steward, color-sergeant, ordnance-ser
geant, drum-major, fife-major, and one bugler, who shall constitute the non
commissioned staff. All field officers shall hold their offices for live years. 
The commissions of all staff officers shall expire when the officer nominating 
them or his successor shall make new nominations to their respective offices, 
and such nominations shall be confirmed by the commander-in-chief. 

1 5 6 8 . B a n d . 18 G. A., ch. 74, § 14. The generals of brigades and regi
mental commanders, may cause to be organized and enlisted a band, under the 
leadership of the principal musician of his command, not to exceed sixteen in 
number, who shall be subject to the orders of such leader, and shall be under 
the command of such brigade, or regimental commander, and shall be subject 
to the same regulations as are prescribed for other enlisted men. 

1 5 6 9 . C o m p a n y ; officers of. 18 G. A., ch. 74, § 15. A company shall 
consist of a captain, a first lieutenant, a second lieutenant, five sergeants, four 
corporals, two musicians, and not less than forty nor more than sixty-four pri
vates and non-commissioned officers. Company officers shall be elected by 
members of the company, and shall hold their offices for five years. All non
commissioned officers of companies, on recommendation of their captains, 
shall be appointed by the warrant of the regimental commander, countersigned 
by the adjutant. All elections of line officers shall be ordered by the regi
mental commander. All elections of field and general officers shall be ordered 
by the commander-m-chief. The orders for such election shall be sent to the 
commanding officer of the company m which said election is ordered, who 
shall in turn issue his special order for such election, giving at least six days' 
notice thereof, posting said order in three public places accessible to the mem
bers oi his command, and where practicable, the same shall be published in 
one or more newspapers in the county where said company is located. All 
voting shall be by ballot, and no voting by proxy shall be legal; and a ma
jority of all votes cast shall be necessary to elect. The senior officer present 
at such election shall preside. The returns of elections, properly attested, 
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shall be made promptly within five days from the date of election, to the com
manding officer of the regiment, who shall promptly forward the result of said 
election to the brigade commander, who shall report the same to the adjutant-
general of the state, by whose approval the commander-in-chief will issue 
commissions accordingly: provided, that at the organization of a new com
pany the election shall be conducted under such regulations as the adjutant-
general shall prescribe. 

1 5 7 0 . B y - l a w s . 18 G. A., ch. 74, § 16. Every company and regiment may 
make by-laws for its own government not in conflict with this act or general 
orders or regulations, which shall be binding upon the members. 

1 5 7 1 . T e r m of s e r v i c e . 18 G. A., ch. 74, § 17. Every officer and soldier 
of the Iowa National Guard shall be held to duty for the full term of five 
years, unless regularly discharged for good and sufficient cause by the com
mandant of his regiment, approved by the commander-in-chief; 'provided, that 
said term of five years shall in all cases commence from the time such officer 
or soldier shall have become an active member of any band, company, regi
ment, or brigade organized or commissioned under the laws of this state, and 
now belonging thereto. All persons serving five years consecutively in the 
national guards shall, on application, be entitled to an honorable discharge, 
exempting them from military duty except in time of war or public danger. 

1 5 7 2 . D i s c i p l i n e . 18 G. A., ch. 74, § 18. The organization, equipment, 
discipline and military regulations of the Iowa National Guard shall strictly 
conform to the regulations for the government of the army of the United 
States, in all cases except as herein otherwise provided, and all orders and 
regulations governing troops, not in conflict with the constitution of this state 
and the provisions of this act, shall be binding upon all the members of the 
Iowa National Guard. 

1573. Exemptions of members and property. 18 G. A., ch. 74, § 19. 
Every officer and soldier in the Iowa National Guard shall be exempt from 
jury duty, from head or poll tax of every description, during the term he shall 
perform military duty. The uniforms, arms and equipments of every member 
of the state guard shall be exempted from all suits, distresses, executions or 
sales for debt or payment of taxes. The Iowa National Guard shall, in cases 
except treason, felony or breach of the peace, be privileged from arrest during 
their attendance at drills, parades, encampments, and tne election of officers, 
and in going to and returning from the same. 

1 5 7 4 . D r i l l s . 18 G. A., ch. 74, § 20. The commandant of each regiment 
shall order monthly or semi-monthly, da)' or evening drills, by the companies 
of his command, and the members thereof shall receive no compensation for 
their services while attending such drills. 

1575. Parades; encampments. 18 G. A., ch. 74, § 21; 20 G. A., ch. 
65, § 4. The Iowa National Guard may parade for drill not less than three 
nor more than five days annually, by company, regiment or brigade, as or
dered by the commander-in-chief, and for the tune spent in such encampment 
each soldier and officer shall receive as compensation therefor the sum of 
one dollar and fifty cents per day, to be paid under such provisions as the 
commander-m-chief may direct. The quartermaster-general shall provide trans
portation to and from all such parades or encampments. The commissary-
general, under the direction of the commander-in-chief, shall provide the 
subsistence for all forces so encamped, such subsistence to conform as near as 
practicable to the ration prescribed by the general regulations of the army of 
the United States, and to be issued in kind. 

1 5 7 6 . F i e l d d u t y . 18 G. A., ch. 74, § 22. The commanding officer of 
any encampment may cause those under his command to perform any field or 
camp duty he shall require, and may put under arrest during such encamp-
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ment or parade any member of his command who shall disobey a superior 
officer, or be guilty of disorderly or unmilitary conduct, and anjT other person 
who shall trespass on the parade or encampment grounds, or in any way 
interrupt or molest the orderly discharge of duty by members of his com
mand; and he may prohibit the sale of all spirituous or malt liquors within 
one mile of such encampment, and enforce such prohibition by force, if neces
sary ; provided, however, that nothing herein contained shall be construed to 
interfere with the regular business of any liquor dealer whose place of busi
ness shall be situated within said limits. 

1577. A m m u n i t i o n . 18 G. A., ch. 74, § 23. For the use of the Iowa 
National Guard m target practice, the adjutant-general shall issue to each in
fantry or cavalry company on the requisition of the commanding officer 
thereof, an amount not exceeding one thousand rounds of fixed ammunition 
in each year, and for the use of the artillery he shall issue in each year not 
exceeding fifty pounds of powder to each company. 

1578. Stores . 18 G. A., ch. 74, § 24. Upon the organization of any com
pany or regiment of the National Guard, on the requisition of its command
ing officer, and the approval of the governor, the adjutant-general shall issue 
all necessary ordnance and ordnance stores; provided, however, that when any 
arms or munitions are delivered to any commander, he shall execute and de
liver to the adjutant-general a bond, payable to the people of the state of Iowa, 
in sufficient amount, and with sufficient sureties, to be approved by the gov
ernor, conditioned for the proper use of such arms and munitions, and return 
of the same, when requested by the proper officers, in good order, wear, use 
and unavoidable loss and damage excepted. All arms shall be kept at the 
company or regimental armory. 

1579. I n s p e c t i o n . 18 G. A., ch. 74, § 25. Such inspection of the Iowa 
National Guard shall be made as the commander-in-chief may from time to 
time direct. 

1580. Embezzlement of state property. 18 G. A., ch. 74, § 26. Any 
officer or soldier of the Iowa National Guard knowingly making any false 
certificate, or false return of state property in his hands, or wilfully neglect
ing or refusing to apply all money drawn from the state treasury for the pur
pose named in the requisition therefor, shall be guilty of embezzlement and 
fraud, and shall be punished in the manner as provided for like offenses in the 
criminal code of tins state. 

1 5 8 1 . U n i f o r m s . 18 G. A., ch. 74, § 27. The several regiments of the 
Iowa National Guard shall adopt the present dress uniform of the army of 
the United States. 

1 5 8 2 . S a m e . 18 G. A., ch. 74, § 28. The field, staff and line officers of 
the Iowa National Guard shall provide themselves with the uniform pre
scribed for officers of the same rank m the United States army within ninety 
days from the date of commission. 

1583. Penalty for failure to return arms, etc. 18 G. A., ch. 74, 
§ 29. Every officer or soldier who shall wilfully neglect to return to the 
armory of the company, or place in charge of the commanding officer of the 
company to which he belongs, any arms, uniform or equipment, or portion 
thereof, belonging to the state, within six days after being notified by said 
commanding officer to make such return, or to place the same in his charge, 
shall be fined not more than fifty dollars or imprisoned not more than thirty 
days. 

1584. Penalty for injuring or disposing of same. 18 G. A., ch. 
74, § 30. Every person who shall wilfully or wantonly injure or destroy any 
uniform, arm, equipment, or other military property of the state, and refuse 
to make good such injury or loss, or who shall sell, dispose of, secrete, or re-
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move the same, with intent to sell or dispose thereof, shall be fined not more 
than two hundred dollars, or imprisoned not more than six months, or both. 

1585. Pines for absence or misconduct; suit for. 18 G. A., ch. 
74, § 31. Every soldier absent without leave or sufficient excuse from any 
parade, drill or encampment, shall be fined two dollars for each day of ab
sence; and for any unsoldierly conduct at drill, parade or encampment he 
may be fined not more than ten dollars, such fines to be collected by civil 
suit; and all suits for the collection of fines shall be brought in the name of 
the state of Iowa, for the use of the company to which the soldier fined be
longs ; but in no case shall the state pay any costs of such suits. Nothing 
herein shall be construed to prevent any company or band imposing such 
fines upon its members as it may think proper in its by-laws, which fines may 
be enforced in the same manner as hereinbefore provided for the collection of 
fines for absence from drill, parade or encampment. 

1 5 8 6 . J u d g e - a d v o c a t e . 18 G. A., ch. 74, § 32. A judge-advocate, with 
the rank of major, shall be appointed for each brigade, and hold office during 
the pleasure of the commander-in-chief, who shall perform the duties of such 
office in the court-martial held in his district; and no other person shall prose
cute or defend in such courts; but, when he shall be unable to attend, from 
any cause, or shall be disqualified by interest or relationship, the commander-
in-chief may designate the judge-advocate of another brigade to act in his 
place. 

1 5 8 7 . C o u r t - m a r t i a l . 18 G. A., ch. 74, § 33. Commissioned officers, for 
neglect of duty, disobedience of orders or unsoldierly or ungentlemanly conduct, 
may be tried by court-martial, provided that no sentence of any court-martial 
shall affect the life, liberty or property of any citizen of Iowa, according to 
the regulations provided in like cases in the army of the United States. The 
commander-in-chief, by order, shall designate the time and place of holding 
such courts, and the names of officers composing it, consisting of not less than 
three nor more than six. The senior officer named shall preside, and shall be 
of superior rank to the officer on trial, when practicable. Witnesses for the 
prosecution and defense may be summoned to attend by subpoena signed by 
the judge-advocate. Any witness, duly summoned, who shall fail to appear 
and testify may be, by warrant of the president of the court, directed to the 
sheriff or any constable, arrested and treated as in like cases before civil courts. 
The lees of all witnesses shall be the same as allowed in civil cases, to be 
taxed with the necessary expenses of the judge-advocate and the court, by the 
president of the court, and paid by the state treasurer, on the auditor's war
rant, to the judge-advocate, who shall pay all expenses of the trial, when re
ceived by him. 

1 5 8 8 . S e n t e n c e . 18 G. A., ch. 74, § 34. The sentences of courts-martial 
shall be approved or disapproved by the commander-in-chief, who may miti
gate or remit any punishment awarded by sentence of court-martial, when 
such sentence shall have been approved by the brigade commander. The 
record of all the proceedings and the sentence of a court-martial in every 
case, with the order approving or disapproving it, shall be deposited in the 
office of the adjutant-general. 

1 5 8 9 . M i l i t a r y b o a r d . 18 G. A., ch. 74, § 35. Every brigade and regi
mental commander in the Iowa National Guard is hereby authorized to ap
point a military board or commission, of not less than three nor more than five 
officers, whose duty it shall be to examine the capacity, qualifications, pro
priety of conduct and efficiency of any commissioned officer in his command, 
who may be reported to the board of commission; and upon the report of 
said board, if adverse to such officer, and if approved by the commander-in-
chief, the commission of such officer shall be vacated; provided, always, that 
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no officer shall be eligible to sit on such board whose rank or promotion wrould 
in any way be affected by the proceedings; and two members, at least, shall 
be of equal or superior rank with the officer examined; and if any officer 
shall refuse to report himself, when directed, before such board, the com
mander in chief may, upon the report of such refusal by his commander, de
clare his commission vacated. 

1 5 9 0 . M i l i t a r y o r g a n i z a t i o n s . 18 G. A., ch. 74, § 36. I t shall not be 
lawful for any body of men whatever, other than the regularly organized vol
unteer militia of this state, and the troops of the United States, to associate 
themselves together as a military company or organization, or to drill on pa
rade within the limits of this state without the license of the governor thereof, 
which license may at any time be revoked;provided, that nothing herein con
tained shall be so construed as to prevent social or benevolent organizations 
from wearing swords. 

1591. Soldiers to provide uniforms. 18 G. A., ch. 74, § 37. Every 
soldier of the Iowa National Guard shall provide and keep himself provided 
with a uniform, according to the rules and regulations prescribed by law, and 
subject to such restrictions, limitations and alterations as the commander-in-
chief may direct. 

1 5 9 2 . P a y m e n t for s a m e . 18 G. A., ch. 74, § 38. In lieu of uniforms 
being furnished in kind by the state, there shall annually be paid to each soldier 
having complied with section thirty-seven |§1591 ], the sum of four dollars, to be 
paid under such provisions as the commander-in-chief may direct, unless a ma
jority of the members of a company prefer to own their uniforms, in which case 
there shall be no payment to the members of said company, as herein con
templated, but the said uniforms shall be the property of the members of said 
company respectively furnishing the same; but in no event shall the state be 
liable for the payment of anv money in lieu of uniforms, or for any purpose 
contemplated by this act, unless such payment can be made without exceed
ing the annual appropriation provided for by this act. 

1 5 9 3 . T o b e l o n g t o s t a t e . 18 G. A., 'ch. 74, § 39. In all other cases ex
cept those provided for in the preceding section, all uniforms and other mili
tary property shall belong to the state and be used for military purposes only, 
and each soldier, upon receiving a discharge or otherwise leaving the military 
service of the state, or upon demand of his commanding officer, shall forthwith 
surrender the said uniform, together with all other articles of military prop
erty that may be in bis possession, to said commanding officer. 

1 5 9 4 . E x p e n s e s . 18 G. A., ch. 74, § 40. There shall be allowed annually 
for postage, stationery and office incidentals to each brigade headquarters, the 
sum of twenty-five dollars, to each regimental headquarters, the sum of twenty-
five dollars, and to each company headquarters the sum of ten dollars. 

1 5 9 5 . S a m e . 18 G. A., ch. 74, § 41. There shall be allowed annually to 
each company for armory rent, fuel, lights, and like necessary expenses, the 
sum of fifty dollars. 

1 5 9 6 . A d j u t a n t - g e n e r a l ' s office. 18 G. A., ch. 74, § 42. Such clerical 
assistance shall be employed in the adjutant-general's office, as shall in the 
opinion of the governor, be actually necessary, and any person so employed, 
shall receive, for the time they may be actually necessarily on duty, such com
pensation as the governor may prescribe. 

1 5 9 7 . R e g u l a t i o n s . 18 G. A., ch. 74, § 43. The commander-in-chief is 
authorized to make and publish regulations for the government of the Iowa 
National Guard in accordance with existing laws. 

1598. Punishment for military offense. 18 G. A., ch. 74, § 44. Any 
soldier guilty of a military offense may be put and kept under guard by the 
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commander of a company, regiment or brigade, for a time not extending be
yond the term of service for which he is then ordered. 

1599. Companies maybe disbanded. 18 G. A., ch. 74, § 45; 20 G. A., 
ch. 65, § 3. The commander-in-chief shall disband any company of the Iowa 
National Guard when it shall fall below a proper standard of efficiency, and 
he may oider special inspections with a view to disbandment. 

1 6 0 0 . W o r d s c o n s t r u e d . 18 G. A., ch. 74, § 46. In this chapter the 
word "soldiers" shall include musicians, and all persons in the volunteer or 
em oiled militia, except commissioned officers, and the word " c o m p a n y " shall 
include batterv. 

1 6 0 1 . M e d i c a l staff. 18 G. A., ch. 74, § 47. The medical staff of t h e 
Iowa National Guard shall have charge of that branch of the service under 
the supervision of the surgeon-general. 

1 6 0 2 . Surgeon . 18 G. A., ch. 74, § 48. A surgeon in charge in the field 
or at a camp of instruction may draw, on requisition, such medical stores and 
supplies as in his judgment may be needed, and for which he shall account, on 
forms provided by the quartermaster-general. 

1 6 0 3 . S u r g e o n - g e n e r a l . 18 G. A., ch. 74, § 49. The surgeon-general 
may prescribe the necessary forms and blanks for the work of his depar tment ; 
and all subordinate surgeons of the Iowa National Guard will obey his orders, 
and report, as often as he may prescribe, the transactions of their depart
ment. 

1 6 0 4 . T e r m of e n l i s t m e n t . 18 G. A., ch. 74, § 50. Nothing in this act 
shall be construed to extend the time of any officer beyond the time for which 
he was elected, or that of any soldier beyond the time for which he was en
listed. 

1 6 0 5 . A p p r o p r i a t i o n . 18 G. A., ch. 74, § 51. There is hereby appropri
ated the sum of twenty thousand dollars per annum, or so mucii thereof as 
may be necessary, out of the state treasury, not otherwise appropriated, for 
the purposes named in this act. And all warrants against said appropriation 
necessary to carry out the provisions of this act shall be drawn bj r the auditor 
of state upon the state treasurer, upon the certificate of the adjutant-general, 
approved by the governor. And no indebtedness shall be created under the 
provisions of this act not covered by the appropriation herein made. 

1606. A d d i t i o n a l appropr ia t ion . 20 G. A., ch. 65, § 5. For the pur
pose of carrying out the provisions of chapter seventy-four, laws of the eight
eenth general assembly as herein amended, there is hereby made the additional 
appropriation of fifteen thousand dollars per annum, or so much thereof as may 
be necessary, out of any money in the state treasury not otherwise appropriated, 
and all warrants against said appropriation shall be drawn by the auditor of 
state upon the state treasurer upon the certificate of the adjutant-general 
approved by the governor. 

1607. 18 G. A., ch. 74, § 52. Chapter one hundred and twenty-five, acts 
of the seventeenth general assembly, and all other acts or portions of acts in 
conflict herewith, are hereby repealed. 
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TITLE IX. 

OF CORPOKATIONS. 

C H A P T E R 1. 

OF CORPORATIONS FOR PECUNIARY PROFIT. 

1608. W h o m a y i n c o r p o r a t e . 1058; 22 G. A., ch. 86, § 2. Any num
ber of people may associate themselves and become incorporated for the trans
action of any lawful business, including the establishment of ferries, the con
struction, ownership, operation and maintenance of canals, railways, bridges 
or other works of internal improvement, and the purchase, ownership, opera
tion and maintenance of any railroad sold or transferred under power of sale 
or foreclosure of any mortgage deed or trust; but such incorporation confers 
no power or privilege not possessed by natural persons, except as hereinafter 
provided. [R., § 1150; C , '51, § 673.] 

1609. P o w e r s . 1059. Among the powers of such body corporate are the 
following: 

1. To have perpetual succession; 
2. To sue and be sued by its corporate name; 
3. To have a common seal, which it may alter at pleasure; 
4. To render the interests of the stockholders transferable; 
5. To exempt the private property of its members from liability for corpo

rate debts, except as herein otherwise declared; 
6. To make contracts, acquire and transfer property, possessing the same 

powers in such respects as private individuals now enjoy; 
7. To establish by-laws, and make all rules and regulations deemed expedi

ent for the management of their affairs in accordance with law. [R., § 1151; 
C , '51, § 674.] 

P o w e r s : A corporation is presumed to be 
clothed with the usual powers necessary and 
proper to enable it as such to carry out the 
purposes of its existence: Home Ins. Co. v. 
Northwestern Packet Co., 32-223. 

Therefore, held, tha t an insurance company 
had authori ty to acquire, by assignment, the 
claims of a shipper of goods insured by it 
against the common carrier m whose hands 
they were destroyed: Ibid. 

Corporations are invested with such powers 
only as are expressly conferred upon them and 
such other powers as are necessary to carry 
out those powers expressly granted: Teachout 
v. Des Moines Broad Gauge St. R. Co., 75-
722. 

For the purpose of effecting the objects of a 
corporation its powers are as broad and com
prehensive as those of an individual, unless 
the exercise of the asserted power is expressly 
prohibited: Thompson v. Lambert, 44-239. 

Where an agricultural society was organized 
for the proper objects of such a corporation, 
the power to borrow money and execute notes 
and mortgages not being expressly assumed 
or prohibited, held, tha t it had by implication 

authority to exercise such powers as to in
debtedness created for the necessary and 
proper purposes of carrying out the objects of 
the corporation: Ibid. 

The simple act of going surety for another 
is out of the line of the prosecution of any 
business: Lucas v. White Line Transfer Co., 
70-541. 

For a proper purpose it has power to borrow 
money by executing notes and mortgages: 
Thompson v. Lambert, 44-239. 

The power to mortgage the property of the 
corporation is incident to the ordinary powers 
of such corporation: Dunham v. Isett, 15-284. 

And where the power to borrow money may 
necessarily be implied, it may be exercised by 
issuance of negotiable bonds: Des Moines Gas 
Co. v. West, 50-16. 

Under a charter by which a corporation had 
authority to purchase, etc., " a n y real estate 
or other property," etc., held, tha t it was not 
beyond its power to purchase its own stock: 
Iowa Lumber Co. v. Foster, 49-25. 

Where the articles of incorporation of a 
college did not expressly give it power to raise 
and control funds by taking endowment notes 
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field, by a divided court, that it had the power 
to accept and enforce payment of such notes : 
Simpson Centenary College v. Bryan, 50-293. 

Unless restrained by statute, a corporation 
may sell or dispose of its property, and one cor
poration may purchase property from another 
corpoi ation, both possessing in this respect the 
same power as individuals. It will not, there
fore, constitute fraud upon creditors that the 
property of the corporation is conveyed by it 
to another corporation in which its stockhold
ers own stock: Howell v. Marshall County 
Canning Co., 72-666. 

A stockholder in a corporation may main
tain an action to restrain the corporation from 
acts in excess of its corporate power: Teach-
out v. Des Moines Broad Gauge St. R. Co.,75-
722. 

Corporations of all kinds may be bound by 
contracts not under seal. They may make a 
binding contract in writ ing not under seal, and 
may also be held liable under verbal contracts. 
•So, also, they may ratify and adopt as their 
own a contract made by an officer out of the 
usual scope of his dut ies : Merrick v. Burling
ton, etc., Plank Road Co., 11-74. 

The recital as to the making of a contract, 
not entered on the record at the t ime it was 
originally written, by the secretary, but at a 
subsequent meeting directed to be entered on 
the record, will not be receivable as against 
the other party to such contract : Colfax Hotel 
Co. v. Lyon, 69-683. 

Where a party with the knowledge and con-
sen t of the directors of a corporation borrowed 
money on his individual note for the use of 
the corporation, which money was used by it 
in paying its debts, held, that the corporation 
was bound to repay to such party the money 
so borrowed by h im: Humphrey v. Patrons, 
etc., Ass'n, 50-607. 

Corporations may ratify contracts made 
without their authority and thus become 
bound thereby like natural persons. Thus an 
acceptance of payment for services rendered 
under a contract and in accordance with its 
terms may amount to a ratification of such 
cont rac t : Athearn v. Independent Dist., 33-
105. 

Where a corporation became the successor 
to an individual in the manufacture and sale 
of buggies, held, tha t it had authori ty to ac
cept from the individual whom it succeeded 
an order accepted by him upon particular 
t e r m s : Cook Mfg. Co. v. Randall. 62-244. 

Held, that a corporation organized for the 
manufacture and sale of musical instruments, 
and not having the power to engage in the 
business of loaning money, might still take 
from its agent, in payment of an indebtedness 
duo from him, the note of a third party be
longing to h i m : Western Organ Co. v. Red
dish. 51-55. 

Corporations can make contracts and trans-
ier property, possessing the same powers in 
such respects as private individuals. A cor
poration has therefore the r ight to prefer one 
creditor to another, and the fact that the 
preference is exercised in favor of a share
holder or director is immaterial, although the 
shareholder or director may have voted for 
the proposition, and the security given was to 
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secure an indebtedness to himself: Warfield 
v. Marshall County Canning Co., 72-666. 

P o w e r a s t o r e a l p r o p e r t y : The power 
of a rail way corporation to whom public lands 
are granted to hold such lands is a. quest ion 
between the corporation and the government , 
and cannot be raised as against the corpora
tion by a third party in an action by the com
pany for possession of the lands so g r a n t e d : 
Chicago, B. & Q. R. Co. v. Lewis, 53-101. 

The grant , by the law under which a cor
poration is organized, of the power to m a k e 
contracts gives it the power to make a sale of 
its real property and convey the s a m e : Buell 
v. Buckingham, 16-284. 

A limitation upon the power to sell operates 
also as a limitation on the power to convey: 
Middleton Savings Bank v. Dubuque. 15-394. 

E x e m p t i o n o f p r o p e r t y o f m e m b e r s 
f r o m l i a b i l i t y fo r d e b t s : The corporation 
may exempt the private property of its m e m 
bers from, liability for corporate debts : Spense 
v. Iowa Valley Const. Co., 36-407; Larson v. 
Dayton, 52-597. 

The only case in which the private proper ty 
of members becomes liable for corporate debts 
is tha t specified in the s tatute relating to fail
ure to take proper steps in organizing (§ 1618): 
First Nat. Bank v. Davies, 43-424, 436. 

A stockholder can be made liable to t he 
creditors of a corporation only to the ex ten t 
of his unpaid subscription to the capital s tock: 
Warfield v. Marshall County Canning Co., 
72-666. 

Whore a s ta tute exempted from liability for 
corporate debts stockholders in corporations 
organized under the general incorporation 
laws, held,, tha t in order that the stockholders 
of the corporation should be exempt from lia
bility it must appear tha t the corporation was 
organized under such general s t a tu te : Kaiser 
v. Lawrence Savings Bank, 56-104. 

Where a corporation is stockholder in an
other corporation, the stockholders of t he 
former are not thereby individually stock
holders in the latter, and cannot be held lia
ble as such : Langan v. Iowa & M. Const. Co., 
49-317. 

T h e p o w e r t o s u e and . b e s u e d : A cor
poration must sue and be sued in its corporate 
n a m e : Chicago, D. & M. R. Co. v. Keisel, 
43-39. 

C o r p o r a t e n a m e : A variance from the 
t rue style of a corporation will not have the 
effect to defeat its contract if it appears t h a t 
the corporation was intended to be bound by 
and described in the ins t rument : Athearn v. 
Independent Dist., 33-105. 

Where a note was made payable to the order 
of " T h e Equitable Life Insurance Company 
of Iowa at its office," and was dated a t t he 
'• Office of the Equitable Life Insurance Com
pany, Des Moines, Iowa," held, t ha t a l though 
the two names were not identical, yet it was 
reasonably apparent tha t they referred to t he 
same corporation: Equitable L. Ins. Co. v. 
Gleason, 50-47. 

Where the name of the corporation consists 
of a number of words, the omission, alteration, 
or transposition of any of the words in the 
name used, if the words in the name used are 
synonymous with the t rue name of the cor-
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poration, is not a misnomer: Martin v. Cen
tral Iowa R. Co., 59-411. 

The use of the word " ra i l road" instead of 
" r a i l w a y " in naming a corporation in an in
dictment for embezzling the funds of such cor
poration, held not to be mater ia l : State v. 
Goode, 63-593. 

A railroad company cannot, in a legal pro
ceeding, be properly designated by the initial 
letters of the words constituting its name, even 
though it may be possible to show tha t it is 
roopalc-i'ly known by its initial let ters: Aceola 
v. Chicago, B. & Q. R. Co., 70-185. 

C h a n g e o f n a m e : Where a note given in 
aid of a corporation operating a college pro
vided that upon the payment of a proportion 

The incurring of liabilities greater than here 
provided does not render the stockholders in
dividually l iable: Langan v. Iowa & M. Const. 
Co., 4 ;J -317. 

A privalecorporation is liable, at least to the 
ex ten t oi the consideration received, for in
debtedness contracted m excess of the limit 
imposed by the articles of incorporation. In 
such ease the corporation is estopped from set-

of the note a scholarship in the college should 
be issued, and afterward the corporate name 
of the institution was changed, held, tha t the 
new corporation succeeding to the rights of 
the old might sue upon such note, and the 
maker would be entitled to a scholarship 
therein according to the same te rms: Trustees 
of Northwestern College v. Schwagler, 37-577. 

The corporate name is that whicn is adopted 
in the articles of incorporation. If the name 
is changed it must be done by changing the 
articles, and the best evidence as to the con
tents of the articles is the articles themselves; 
therefore, held, tha t parol evidence of a change 
of name was not sufficient: Chicago, D. & M. 
R. Co. v. Keisel, 43-39. 

> t ing up the l imi t : Humphrey v. Patrons', etc., 
• Ass'n, 50-607. 

The Uebt of a corporation beyond the limits 
ol its indebtedness is not invalid even though 

i held by the airector of the corporation. The 
- director in this respect occupies no different 
t position from tha t of any other creditor, if the 
l debt was contracted in good fai th: Garrett v. 
- Burlington Plow Co., 70-697; Warfield v. Mar

shall County Canning Co., 72-666. 

1 6 1 0 . A r t i c l e s a d o p t e d a n d r e c o r d e d . 1060; 17 G. A., ch. 23. Previ
ous to commencing any business, except that of their own organization, they 
must adopt articles of incorporation, which must be signed and acknowledged 
by the incorporators, and recorded in the office of the recorder of deeds of the 
county where the principal place of business is to be, in a book kept therefor; 
the recorder must record such articles as aforesaid, within five days after the 
same are filed in his office, and certify thereon the time when the same was 
filed in his office, and the book and page where the record thereof will be 
found. The said articles and certificate of recorder shall be then recorded in 
the office of secretary of state, in a book kept for that purpose. [E., § 1152; 
C , '51, § 675; 13 G. A., ch. 172, §§ 2, 3.J 

A failure to file the articles of incorporation opinions of a divided court): First Nat. Bank 
in the oihee of the secretary of state does not, v. Davies, 43-424; followed in Eisfeld v. Ken-
under § 1618, render the stockholders individ- worth, 50-389. 
uaily liable (the section being discussed in the As to change of articles see § 1615 and notes. 

1611. Limit of indebtedness. 1061; 20 G. A., ch. 22; 21 G. A., ch. 57. 
Such articJes of incorporation must fix the highest amount of indebtedness or 
liability to which the corporation is at any one time to be subject, which must 
in no case, except in that of risks of insurance companies, exceed two-thirds of 
its capital stock. Provided, that the provisions of this section shall not apply 
to the bonds or other railway securities to be hereafter issued or guarantied 
by railway companies of this state, in aid of the location, construction and 
equipment of railways, to the amount of not exceeding sixteen thousand dollars 
per mile of single track, standard gauge, or eight thousand dollars per mile of 
single track, narrow gauge, lines of road for each mile of railway actually con
structed and equipped. Provided, further, that the provisions of this section 
shall not apply to the debentures or bonds of any company, duly incorporated 
under the provisions of this chapter, the payment of which debentures or bonds 
shall be secured by an actual transfer of real estate securities for the benefit 
and protection of purchasers of said debentures or bonds, such securities to be 
at least equal in amount to the par value of such bonds or debentures, and to 
be first hens upon unincumbered real estate worth at least twice the amount 
loaned thereon. [E., § 1153; C , '51, § 676.] 
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NOTICE PUBLISHED. 

1612. F o r w h a t t ime . 1062. A notice must also be published, for four 
weeks in succession, in some newspaper as convenient as practicable to the 
principal place of business. [R., § 1154; C , '51, § 677.] 

I t seems tha t acts of a corporation will not notice of the organization is made as requ i red 
be valid as corporate acts unless publication of by l a w : Eisfeld v. Kenworth, 50-389. 

1613. W h a t to conta in . 1063. Such notice must contain: 
1. The name of the corporation and its principal place of transacting busi

ness; 
2. The general nature of the business to be transacted; 
3. The amount of capital stock authorized, and the times and conditions on 

which it is to be paid in; 
4. The time of the commencement and termination of the corporation; 
5. By what officers or persons the affairs of the corporation are to be con

ducted, and the times at which they will be elected; 
6. The highest amount of indebtedness to which the corporation is a t any 

time to subject itself; 
7. Whether private property is to be exempt from corporate debts. [K 

§1155; C , ' 5 1 , §678.] 
Where the articles of incorporation did not to comply wi th this section as to r ende r t h e 

state the principal place of business, or the stockholders individually liable unde r § 1 6 1 8 : 
t ime of commencement of business, held, t ha t Clegg v. Grange Co., 61-121. 
the publication of such articles was not suffl,- As to contracts in excess of the l imi t of in-
cient notice, and that there was such failure debtedness, see notes to § 1611. 

1614. M a y beg in b u s i n e s s . 1064; 17 G-. A., ch. 23. The corporation 
may commence business as soon as the articles of incorporation are filed in 
the office of the recorder of deeds, and their doings shall be valid if the pub
lication in a newspaper is made, and articles recorded in the office of the sec
retary of state within three months from such filing in the recorder's office. 
[R., § 1156; C , '51, § 679; 13 G. A., ch. 772, § 4.] 

Failure to file articles in the office of secre
tary of state within three months does not 
render the acts of the corporation void, nor 

A change in the articles made in the manner 
therein provided, and properly recorded and 
published, is as binding upon stockholders 
who do not as upon those who do consent 
thereto: Burlington & M. R. R. Co. v. White, 
5-409. 

If a corporation procures an alteration to be 
made in its charter by which a new and dif
ferent business is superadded to tha t origi
nally contemplated, such ot the stockholders 
as do not assent to the alteration will be ab
solved from liability on their subscriptions to 
the capital s tock: Ibid. 

But where a change in the charter merely 
related to the t ime ot payment of instalments 
of subscriptions to stock, held, that by the sub
scription under the charter the subscriber 
assented to the change afterward made in pur
suance of such provisions: Ibid. 

Where the corporation has assumed to make 

deprive it of its franchises wi thout proceed
ings being instituted for tha t purpose : First 
Nat. Bank v. Da vies, 43-424. 

a contract authorized by its amended articles, 
and has received the consideration therefor, it 
cannot escape liability upon the ground tha t 
such amended articles had not been recorded: 
Humphrey v. Patrons', etc., Ass'n, 50-607. 

Articles of incorporation of a company or
ganized for pecuniary profit can be amended 
only by an ins t rument signed and acknowl
edged by the person or persons duly authorized 
so to do and recorded: Day v. Mill Owners' 
Mut. F. Ins. Co., 75-694. 

A material or radical change in the objects 
of a corporation will release the subscriber of 
stock from liability thereon, but immater ia l 
changes which cannot possibly prejudice such 
subscriber will not affect h i m : Union Ag'l, 
etc., Ass'n v. Neill, 3t-95. 

An amendment to a charter not materially 
changing the original purposes of the corpora
tion, held not sufficient to excuse stockholder 

1 6 1 5 . Change of art ic les . 1065; 22 G. A., ch. 88. Any of the provis
ions of the articles of incorporation may be changed at any annual meeting of 
the stockholders or special meeting called for that purpose; but said changes 
shall not be valid unless recorded and published as the original articles are re
quired to be; and said changes in the articles need only be signed and acknowl
edged by the officers of said corporation. [E., § 1157; C , '51, § 680.] 
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from liability for stock subscribed: Peoria & but not the general purposes and objects of 
R. I. R. Co. 17. Preston, 35-115. the corporation, 7ie7ci not sufficient to release 

Amendments to the articles of incorporation the maker of a scholarship note from his lia-
of a college in accordance with provisions bility thereon: Washington College v. Duke, 
made therein for amendment , affecting the 14-44. 
method in which trustees were to be appointed, 

1616. D i s s o l u t i o n . 1066. 'So corporation can be dissolved prior to the 
period fixed in the articles of incorporation, except by unanimous consent, 
unless a different rule has been adopted in their articles.' [It., § 1159; C , '51, 
§ 682.] 

1 6 1 7 . N o t i c e of. 1067. The same period of newspaper publication must 
precede any such premature dissolution of a corporation as is required at its 
creation. [E., § 1160; C , '51, § 683.] 

1618. I n d i v i d u a l p r o p e r t y l iab le . 1068. A failure to comply sub
stantially with the foregoing requisitions in relation to organization and public
ity, renders the individual property of the stockholders liable for the corporate 
debts. But this section shall not be deemed applicable to railway corpora
tions and corporators, and stockholders m railway companies shall be liable 
only for the amount of stock held by them in said companies. [E., §§ 1166, 
1338; C , '51, §689.] 

Under this section, held, tha t a failure to While there may be irregularities or omis-
file the articles did not alone render the stock- sions to comply with provisions merely direct-
holders individually liable: First Nat. Bank ory, which would be sufficient to sustain an 
v. Davies, 43-424; Eisfeld v. Kenucorth, 50-389; action bi ought to declare a forfeiture, but are 
Stokes v. Findlay, 4 McCrary, 205. insufficient to sustain an action to enforce in-

In the clause " in relation to organization dividual liability of a stockholder, yet if the 
and publicity," the word " and " should he a t tempt to incorporate is under a general law, 
construed as " o r . " A failure in either re- and there is a material non-compliance there-
spect will render the stockholders individually wi th , then there is such want of incorporation 
habie : Eisfeld v. Kenwortli, 50-389. tha t exemption from individual liability is not 

So held in case of a failure to publish any secured: Kaiser v. Lawrence Savings Bank, 
notice whatever: Ibid.; Marshall v. Harris, 56-104. 
55-182. In case of suit against individuals claiming 

Where the articles of incorporation did not exemption from liability on the ground of 
s tate the principal place of business, or the t ime their having become a corporation under a 
of commencement of business, held, tha t the general statute, a stricter measure of compli-
publication of such articles was not sufficient ance with the statutory requirements must bo 
notice, and tha t there was such failure to com- shown than in case the plea of nul tiel cor-
p l y with the requirements as to notice as to poration is set up in a suit between the 
render the stockholders individually liable: corporation and the stockholder or other indi-
Clegg v. Grange Co., 61-121. vidual, on liability contracted: Ibid. 

Failure to comply with the statutory re- Where a contract is made wi th an unin-
quirements as to posting a copy of the by-laws corporated association, or a part of the mem-
and a statement of the amount of capital bers thereof, the other contracting party is 
stock subscribed, etc., will not render the bound thereby: Reding v. Anderson, 72-498. 
stockholders liable: Langan v. Iowa & M. Stockholders in railway companies are, by 
Const. Co., 49-317; McKellar v. Stout, 14-359. express provision, not liable beyond the 

A failure to properly keep the books, as re- amount of stock held by them in such com-
quired by statute, does not render the stock- panies: First Nat. Bunk v. Davies, 43-424. 
holders individually liable. U the books are A construction company having power under 
fraudulently kept, those guilty oi participa- its articles to construct and operate arai lway is 
tion in the fraud may be held liable: Langan a railway corporation within the meaning of 
v. Iowa & M. Const. Co., 49-317. the s ta tu te : Ibid.; Langan v. Iowa <& M. 

Nor does the incurring of liabilities greater Const. Co., 49-317. 
t h a n allowed by s tatute render the stockhold
ers individually liable: Ibid. 

DtJEATIOH -. 

1 6 1 9 . H o w r e n e w e d . 1069. Corporations for the construction of any 
work of internal improvement, or for the business of life insurance, may be 
formed to endure fifty years; those formed for other purposes cannot exceed 
tvventy years in duration; but in either ease they may be renewed, from time 
to time, for periods not greater respectively than was at first permissible, if 
three-fourths of the votes cast at any regular election for that purpose be in 
favor of such renewal, and if those wishing a renewal will purchase the stock 
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of those opposed to the renewal at its fair current value. [R.. § 1158; C , '51 
§ 681 ; 12 G-. A., ch. 173, § 26.] 

Whether the provisions of this section as to as are described in § 1649, quaere: Bycrs v. 
renewal are applicable to such corporations McCartney, 62-339. 

1620. For agricultural, horticultural, and cemetery purposes. 
1070. Corporations for agricultural or horticultural purposes, and cemetery 
associations, may be formed to endure any length of time that may be pro
vided iu the articles of incorporation; but the general assembly may, a t anj ' 
session, fix a time when all such corporations shall be dissolved. Such cor
porations shall not own to exceed nine sections of land, and the improve
ments and necessary personal property for the proper management thereof; 
and the articles of incorporation shall provide a mode by which any member 
may, at any time, withdraw therefrom, and also the mode of determining the 
amount to be received by such member upon withdrawal and for the payment 
thereof to such member, subject only to the rights of the creditors of such 
corporation. [E., § 1185.] 

FRAUD CONSEQUENCES OF. 

1621. P e n a l t y for. 1071. Intentional fraud in failing to comply sub
stantially with the articles of incorporation, or in deceiving the public or- in
dividuals in relation to their means or their liabilities, shall subject those guilty 
thereof to fine and imprisonment, or both, at the discretion of the court. Anv 
person who has sustained injur}'- from such fraud, may also recover damaces 
therefor against those guilty of participating in such fraud. [E., § 1163; C , 
'51, § 686.] 

To render stockholders liable for fraud in tentional f raud and diversion of assets to their 
deceiving the public as to the means or liabil- own use will relieve defendants f rom liabil
ities of the corporation, there must be some- ity. This section applies only to officers or 
th ing done wi th the fraudulent intention of others gui l ty of intentional f raud : Hoffman v. 
tieceiving. The intention to deceive is not • Dickey, 54-135. 
sufficient. There must be some act fraud- And held that , in an action for damages 
ulently done: Miller v. Bradish, 69-278. under this section, the part icular respect in 

Fraud in such cases is not to be presumed, which there was a failure to comply wi th the 
The fact that a person is a stockholder in an articles, etc., resulting in damage to plaintiff, 
insolvent corporation does not, of itself, render or the part icular act of deception, etc . , mus t 
him liable: Spense v. Iowa Valley Const. Co., be specified: White v. Hosford, 37-566. 
36-407. The rule that , when there is no principal 

Where it is sought to recover from individ- who can be made legally responsible, the 
rial officers of a corporation the amount of a agent who a t tempts to act for and bind the 
judgment against the corporation, under a principal will himself be personally chargeable, 
claim that such officers have rendered them- applied to the case of officers of a bank ille-
selves liable by fraud, proof of absence of in- gaily organized: Allen v. Pegrarn, 16-163. 

1622. D i v e r s i o n of f u n d s . 1072. The diversion of the funds of the 
corporation to other objects than those mentioned in their articles and in the 
notices published as aforesaid, if any person be thereby injured, and the pay
ment of dividends which leave insufficient funds to meet the liabilities of the 
corporation, shall be deemed such frauds as will subject those therein con
cerned to the penalties of the preceding section, and such dividends, or their 
equivalent, in the hands of individual stockholders shall be subject to said 
liabilities. [E., § 1164; C , '51, § 687.] 

To render officers liable for diversion of means existing indebtedness the paymen t of 
funds or paying dividends so as to leave insuf- which can be enforced, and does not include 
flcient funds to meet liabilities, it must appear the corporate liability for payment of capital 
tha t the entire property of the corporation is stock, such liability being remote and contin-
not sufficient to pay its indebtedness. A divi- gent. The amount of the capital stock is 
dend may lawfully be declared a l though the therefore not to be included in determining 
corporation does not have cash on hand suffi- whether the liabilities of the corporation ex-
cient to pay all its liabilities: Miller v. Brad- ceed its funds so as to render the declaration 
ish, 69-278! of a dividend illegal: Ibid. 

The word ' ' liability " a& used in this section If the corporation has sufficient assets to pay 
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all its debts at the t ime a dividend is paid, held illegal, nor a diversion of the funds to ob-
t h e n the payment of such dividend cannot be jects other than those authorized: Ibid. 

1 6 2 3 . I n s u r a n c e c o m p a n i e s . 1073. Dividends by insurance companies, 
made in good faith before their knowledge of the happening of actual losses, 
are not intended to be prevented or punished by the provisions of the preced
ing section. [R., § 1165; C , '51, § 688.] 

1 6 2 4 . Forfe i ture . 1074. Either such failure, or the practice of fraud in 
the manner hereinbefore mentioned, shall cause a forfeiture of all the priv
ileges hereby conferred, and the courts may proceed to wind up the business 
of the corporation by an information in the manner prescribed bv law. [E., 
§1167; C , ' 5 1 , §690.] 

1 6 2 5 . Keep ing false accounts . 1075. The intentional keeping of false 
books or accounts by any corporation, whereby any one is injured, is a misde
meanor on the part of those concerned therein, and any person shall be pre
sumed to be concerned therein whose duty it was to see that the books and 
accounts were correctly kept. [E., § 1168; C , '51, § 691.] 

BY-LAWS, INDEBTEDNESS, TRANSFEB OF SHARES, NON-USER. 

1 6 2 6 . B y - l a w s pos ted . 1076. A copy of the by-laws of the corporation, 
with the name of all its officers appended thereto, must be posted in the prin
cipal places of business, and be subject to public inspection. [E., § 1161; C , 
'51, § 684.] 

1 6 2 7 . A m o u n t of s tock a n d i n d e b t e d n e s s pos ted . 1077. A state
ment of the amount of capital stock subscribed, the amount of capital actually 
paid in, and the amount of the indebtedness in a general way, must also be 
kept posted up in a like manner; which statement must be corrected as often 
as any material change takes place in relation to any part of the subject-mat
ter of such statement. [R., § 1162; C , '51, § 685.] 

A failure to comply wi th this, or wi th t he property of stockholders l iable: See notes to 
preceding section, does not render the private § 1618. 

1 6 2 8 . Transfer of shares . 1078. The transfer of shares is not valid, 
except as between the parties thereto, until it is regularly entered on the books 
of the company, so as to show the name of the person by, and to whom trans
ferred, the numbers or other designation of the shares and the date of the 
transfer; but such transfer shall not in any way exempt the person making it 
from any liability of said corporation created prior thereto. The books of the 
company must be so kept as to show intelligibly the original stockholders, 
their respective interests, the amount paid on their shares, and all transfers 
thereof; and such books, or a correct copy thereof, so far as the items men
tioned in this section are concerned, shall be subject to the inspection of any 
person desiring the same. [E., § 1169; C , '51, § 692.] 

: La provision of s tatute as to the transfer of 
shares is intended as a protection to the com
pany, arid only applies where the sale or t rans
fer in some way conflicts with the interests of 
the corporation: Mooar v. Walker, 46-164. 

A provision of the by-laws of a corporation, 
t ha t no transfer of stock shall be valid unless 
approved by the board of directors, may be 
enforced to protect the rights of the corpora
tion, but cannot be used to defeat the rights 
of others and operate as a restraint upon the 
disposition of the stock. The transferee may 
hold the stock and enforce a transfer thereof 
in proper form in the absence of any right or 
lien of the company to or upon such stock: 
Farmers', etc., Bank v. Wassbn, 48-336. 

I n the absence of any contract and pro

visions of the charter and by-laws, a corpora
tion has no implied lien upon the shares of a 
stockholder indebted to it to secure such in
debtedness, and a transfer of stock by such 
stockholder to secure his individual debt will 
not be fraudulent as to the corporation in the 
event that he is indebted to it, and will be 
valid al though not assented to and approved 
by its directors as required by its by-laws: 
Ibid. 

Shares in the capital stock of the corpora
tion are the property of and under the control 
of the shareholder. Even though the by-laws 
of the association require that in order to con
stitute a valid transfer the same must be en
tered upon the stock-book, yet this does not 
limit the absolute r ight of sale and alienation 
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by the stockholder: Her shire v. First Nat. 
Bank, 35-272. 

The writ ten assignment and delivery of the 
certificates of stock, coupled with author i ty 
to transfer the same upon the books of the 
company, is sufficient to vest in the transferee 
the right to the stock: Courtright v. Deeds, 
37-503. 

The transfer of stock on the books of a cor
poration upon surrender of a previous certifi
cate, without the issuance of a stock certificate 
in conformity therewith, is sufficient to bind 
the corporation and third persons to such 
transfer: First Nat. Bank v. Gifford, 47-575. 

Although a transfer not entered on the books 
of the company is valid as between the parties 

A p p o r t i o n m e n t : In an action by a creditor 
of trie corporation against a stockholder to 
compel payment of the balance due on stock, 
held, tha t under an allegation that the plaint
iff was enforcing his claim unequally against 
different stockholders, and accepting settle
ments with others without crediting the pay
ment thereof upon his claim, a receiver should 
be appointed and the prosecution of plaintiff's 
action be enjoined until the amounts due from 
all the stockholders could be ascertained and 
reported so that a pro rata apportionment 
.might be made: Hablilzel v. Latliam, 35-550. 

S t o c k i s s u e d a t l e s s t h a n p a r : The 
officers of the corporation cannot issue to a 
creditor stock of the corporation to be ac-

thereto, it will not be valid as against a n at
taching creditor, who proceeds in t h e m a n n e r 
provided by § 4181, to a t t ach t he stock as 
the property of the person who appears on 
the books to be the owner thereof. If the a t 
taching creditor or a purchaser had knowledge 
of the transfer it may be tha t t he court of 
equity would protect the tranferee's r i g h t s : 
Ft. Madison Lumber Co. v. Batavian Bank, 
71-270% 

A failure to properly keep the books, as here 
provided, does not render the stockholders in
dividually liable. If the books are fraud
ulently kept those guil ty of part icipat ion in 
the fraud m a y be held liable unde r § 1621: 
Langan v. L. & M. Const. Co., 49-317. 

cepted by h im at less than its par value in 
payment of his claim, wi th the agreement 
tha t it is to be paid-up stock, and the creditor 
thus accepting stock becomes liable as the 
holder of unpaid stock to the extent tha t the 
par value exceeds the debt for which it is 
t a k e n : Jackson v. Traer, 64-469. 

A creditor thus accepting stock becomes a 
stockholder a l though he has not subscribed for 
stock. A subscription for stock is only neces
sary to render a person a stockholder where 
the stock is not delivered: Ibid. 

The fact that the stock was, at the t ime of 
its issuance and acceptance, worthless, would 
not relieve a stockholder, accepting it, from 
liability: Ibid. 

1 6 2 9 . N o n - u s e r . 1079. Any corporation organized in accordance with 
the provisions of this chapter, shall cease to exist by the non-user of its fran
chises for two years at any one time, but such body shall not forfeit its fran
chises by reason of its omission to elect officers, or to hold meetings at any 
time prescribed by the articles of incorporation or by-laws, provided such act 
be done within two years of the time appointed therefor. [E., § 1170; C , 
'51, § 693.1 

1 6 3 0 . E x p i r a t i o n . 1080. Corporations whose charters expire by their 
own limitation, or the voluntary act of the stockholders, may, nevertheless, 
continue to act for the purpose of winding up their concerns. [R., § 1171; C , 
'51, § 694.] 

A corporation will be kept alive by s ta tu te purpose of winding up its affairs, nor affect the 
for the purpose of discharging its contracts r ight of a creditor, in equity at least, to be re-
and disposing of its property: Muscatine West- leased from the inequitable consequences of 
em R. Co. v. Horton, 38-33, 45. such dissolution: Muscatine Turnverein v. 

The voluntary dissolution of a corporation Funk, 18-469. 
does not take away its power to act for the 

1 6 3 1 . S i n k i n g f u n d . 1081. For the purpose of repairs, rebuilding, or 
enlarging, or to meet contingencies, or for the purpose of a sinking fund, the 
corporation may establish a fund which they may loan, and in relation to 
which they may take the proper securities. [R., § 1176; C . '51, § 699.] 

PRIVATE PROPERTY LIABLE FOR CORPORATE DEBTS. 

1 6 3 2 . I n d i v i d u a l l i a b i l i t y . 1082. Neither anything in this chapter 
contained, nor any provisions in the articles of incorporation, shall exempt the 
stockholders from individual liability to the amount of the unpaid instalments 
on the stock owned by them, or transferred by them for the purpose of de
frauding creditors, and execution against the company may, to that extent, 
be levied upon the private property of any such individual. [R., § 1172; C , 
'51, § 695; 13 G. A., ch. 172, § 6.] 
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The president and directors of an insolvent 
corporation may i«sue stock to a creditor in 
payment of his claim at less than its par value 
if such a transaction is for the benefit of the 
corporation, without rendering him liable for 
the balance of its par va lue : Clark v. Sever, 
31 Fed. Rep., 670. 

The officers of a corporation cannot, without 
express authority, sell the stock of the corpo
rat ion at a less rate than its par v i ' u ° a« nx«1 
by the char ter : Oliphant v. Woodburn Coal, 
etc., Co., 63-332. 

A creditor who accepts stock issued to him 
by the officers of the corporation below par in 
payment of his debt holds the same as unpaid 
stock to the extent that its par value exceeds 
his claim: Jackson v. Traer, 64-409. 

The public has a right to assume, where the 
stock of a company has all been issued as full-
paid stock, that it has been paid for in full, 
ei ther in money or in property at a fair va lue; 
but while the fact that full-paid stock has been 
issued upon a partial payment of its face 
migh t be ground for proceeding in the interest 
of the public to wind up the company, it is not 
a ground upon which the stockholder who has 
received paid-up stock can object to the valid
i ty of the contract for the purchase of such 
s tock: Goff v. Hawkeye Pump, etc, Co., 62-
691. 

U n p a i d i n s t a l m e n t s : Where all the capi
tal stock of a corporation outstanding was 
such as had been issued to stockholders who 
had conveyed to the corporation the patent-
r ight for an article which the corporation was 
authorized to manufacture, and such patent-
r ight had become worthless, held, tha t such 
stockholders could not claim that their stock 
was paid up, and were liable for the amount 
of" their stock: Chisholm v. Foray, 05-333. 

Officers of a corporation cannot, by agree
men t with a stockholder, release him, to the 
prejudice of creditors, from his obligation to 
pay his subscription unless the transaction is 
characterized by the utmost fairness. There
fore, held, tha t conveyances of real estate 
made to a corporation by directors and other 
Stockholm,,vs in full payment of their stock, at 
a price largely in excess of its real value, did 
not release such stockholders from liabilit3' for 
the excess of their subscriptions over the real 
value of the property conveyed, even to cred
itors becoming such al ter the couvej 'ance: 
Osgood v. King, 42-478. 

Where the president of a corporation gave a 
mortgage to the corporation in payment of 
shares of stock to the amount of such mort
gage, and the same was included in the state

ment of the company's assets, held, that he 
could not afterwards surrender such stock a n d 
receive back the mortgage after insolvency of 
the company: Burnham v. Northwestern Ins. 
Co., 36-632. 

Although the mortgage in such case pro
vided that it was payable in the capital stock 
certificates of the company, yet, held, tha t as 
those doing business with the company had 
not an opportunity to know the t e r n s of t he 
mortgage, it could not be discharged as to the 
creditors of the company by surrender of 
the identical shares of stock which had been 
issued therefor: Ibid. 

Under the national banking act making 
stockholders liable, in case of failure of the 
bank, in an amount equal to the amount of 
stock held by them, a holder of stock at t he 
t ime of the dissolution of the bank becomes 
liable for the indebtedness thus arising upon 
such stock, a1 though he holds the shares as 
collateral security, or as a t rus tee : Hale v. 
Walker, 31-344. 

Subscription payable in property: The 
fact that a subscription for stock was to be 
paid in property instead of money does not 
relieve the subscriber from liability, if the 
property was not turned over as agreed. The 
company cannot, by any arrangement or action 
upon its part, release the subscriber from his 
liability: Singer v. Given, 61-93. 

Set-off: The subscriber cannot, as between 
himself and the creditor, set up claims for 
services, or for use of property, for which t h e 
corporation is indebted to h i m : Ibid. 

R e l e a s e of s u b s c r i b e r : A railroad cor
poration, may make, if acting in good faith, 
a valid and binding contract, releasing a stock
holder from liability upon his subscription to 
the stock of the corporation, either with or 
without the consent of the creditors and stock
holders: Gelpckev. Blake, 19-263. 

E n f o r c e m e n t of l i a b i l i t y : An execution 
against the company can only be levied on the 
private property of a stockholder after a judg
ment has been obtained against him as pro
vided in § 1634: Bayliss v. Swift. 40-648; and 
see Hampson v. Weave, 4-13; Bailey v. D. W. 
R. Co., 13-97. 

Where there is a failure to comply with the 
requirements of the statute with reference to 
organization and publicity, such as to render 
the stockholder individually liable, he be
comes primarily liable, and may be sued in 
the first instance. His relation to the cred
itor is not different from what it would have 
been if no a t tempt had been made at incor
poration: Marshall v. Harris, 55-182. 

1 6 3 3 . C o r p o r a t e p r o p e r t y e x h a u s t e d . 1083. In none of the cases 
contemplated in this chapter, can the private property of the stockholders be 
levied upon for the payment of corporate debts, while corporate property can 
be found with which to satisfy the same; but it will be sufficient proof that 
no property can be found, if an execution has issued on a judgment against 
the corp.oratiou, and a demand has been thereon made of some one of the last 
acting oiiicers of the body for property on which to levy, and if he neglects 
to point out any such property. [R., § 1173; C , '51, § 696.] 

The fact of demand and refusal may be that no such re turn was made, but it is not 
shown by the official re turn upon the execu- competent to dispute it by showing that no-
tion. Such return, as between the corporation demand was made as therein s ta ted: Singer v. 
and the creditor, must be regarded as conclu- Given, 61-93. 
give. Evidence may be introduced to show 
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1 6 3 4 . P r o c e e d i n g s a g a i n s t s t o c k h o l d e r . 1084. Before any stock
holder can be charged with the payment of a judgment rendered for a corpo
rate debt, an action shall be brought against him, in any stage of which he 
may point out corporate property subject to levy; and upon his satisfying the 
court of the existence of such propert.y, by affidavit or otherwise, the cause 
may be continued, or execution against him stayed, until the property can be 
levied upon and sold, and the court may subsequently render judgment for 
any balance which there imvy be after disposing of the corpora i a property; 
but, if a demand of property has been made as contemplated in the preceding 
section, the costs of said action shall in any event, be paid by the company or 
the defendant therein, but he shall not be permitted to controvert the validity 
of the judgment rendered against the corporation, unless it was rendered 
through traud and collusion. [R., § 1174; C , '51, § 697.] 

An execution against the company can only private property of the stockholder, aa pro
be levied on the private property of a stock- vided m § 1632: Bayliss v. Swift, 40-648. 
holder after a judgment has been obtained This section contemplates the rendition of a 
against him as provided by s ta tu te : Bayliss v. j udgment against the stockholder, and no t 
Swift, 40-648; and see Hampson v. Weave, merely the awarding of an execution against 
4-13; Bailey v. Dubuque Western R. Co., h i m : Singer v. Given, 61-93. 
13-97. A prior s tatute upon the same subject con-

The action against the stockholder, here sidered: Donworth v. Coolbaugh, 5-300. 
contemplated, is an ordinary action, followed To charge a stockholder it must appear t h a t 
by an ordinary judgmen t ; after which an ex- there was a valid claim against the corpora-
ecution against the corporation may, to the t ion: Corse v. Sanford, 14-235. 
extent of such judgment , be levied upon the 

1 6 3 5 . I n d e m n i t y ; c o n t r i b u t i o n . 1085. When the private property 
of a stockholder is taken for a corporate debt, he may maintain an action 
against the corporation for indemnity, and against any of the other stockhold
ers for contribution. [R.. § 1175; Ci, '51, § 698.] 

1 6 3 6 . F r a n c h i s e s o l d o n e x e c u t i o n . 1086. The franchise of a corpora
tion may be levied upon under execution and sold, but the corporation shall 
not become thereby dissolved, and no dissolution of the original corporation, 
shall affect the franchise, and the purchaser becomes vested with all the pow
ers of the corporation therefor. Such franchise shall be sold without appraise
ment. |_R., § 1177; 0., '51, § 700.] 

1 6 3 7 . P r o d u c t i o n of b o o k s . 1087. In any proceedings by or against 
a corporation, or against a stockholder, to charge his private property or the 
dividends received by him, the court is invested with power to compel the 
officers to produce the books of the corporation, on the motion of either party, 
upon a proper cause being shown for that purpose. [R., § 1178; C , '51, § 701.] 

GENERAL PROVISIONS. 

1638. Single person may incorporate. 1088. A single individual 
may entitle himself to all the advantages of this chapter, provided he com
plies substantially with all its requirements, omitting those which from the 
nature of the case are inapplicable, ill., § 1179; C , '51, § 702.] 

1 6 3 9 . E s t o p p e l . 1089. No body of men acting as a corporation under 
the provisions of this chapter, shall be permitted to set up the want of a legal 
organization as a defense to an action against them as a corporation; nor shall 
any person sued on a contract made with such a corporation, or sued for an 
injury to its property, or a wrong done to its interest, be permitted to set up 
a want of such legal organization in his defense. [R., § 1181; C , '51, § 704.] 

A pai ty contracting with a corporation can- set up want ol legal organization, etc. : Wash-
not deny its corporate existence: Howe Ma- iugton College v. Duke, 14-14. 
chine Co. v. Snow, 32-433; Courtright v. Deeds, Among acts which would constitute act ing 
37-503, 511. as a corporation, such as by s ta tute would pie-

A person sued upon such contract cannot vent the corporation from denying its legal 
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existence, would be the adoption and use of The fact that a member of the board of di-
a corporate seal, the taking of subscriptions rectors has been irregularly elected constitutes 
and the issue of certificates of stock: but the no defense in an action against the corpora-
acts of persons as members of a religious soci- tion for indebtedness created: Carrothers v. 
ety in holding business meetings, and acquir- Newton Mineral Spring Co., 61-681. 
ing property, receiving and paying out money, When a corporation seeks to enforce the 
appointing agents to make settlements, etc., bequests in a will, duly admitted to probate, 
held not sufficient to constitute such " acting its claim cannot be resisted on the ground that 
as a corporat ion;" also held, that the passage it has not been legally organized. Such objec-
of by-laws is not an assumption of distinctive tion can be taken only by a proceeding by quo 
corporate powers; nor is the at tempt to incor- warranto: Quinn v. Shields, 62-129. 
pora te : Kirkpatriek v. United Presb. Church, The estoppel provided for by this section 
63-372. certainly applies only to a body of men acting 

Where the corporation has assumed to make as a corporation for pecuniary profit. Whether 
a contract authorized by its amended articles, the section can be applied to persons acting as 
and has received the consideration therefor, a corporation other than for pecuniary profit, 
it cannot escape liability upon the ground tha t quaere: Kirkpatriek v. United Presb. Church, 
such amended articles had not been recorded: 63-372. 
Humphrey v. Patrons', etc., Ass'n, 50-607. 

1 6 4 0 . L e g i s l a t i v e c o n t r o l . 1090. The articles of incorporation, by
laws, rules, and regulations of corporations hereafter organized under the 
provisions of this title, or whose organization may be adopted or amended 
hereunder, shall, at all times, be subject to legislative control, and may be, 
at any time, altered, abridged, or set aside by law, and every franchise ob
tained, used, or enjoyed by such corporation, may be regulated, withheld, or 
be subject to conditions imposed upon the enjoyment thereof, whenever the 
general assembly shall deem necessary for the public good. 

FOREIGN CORPORATIONS. 

1 6 4 1 . F i l i n g a r t i c l e s ; p e r m i t . 21 G. A. ch. 76, § 1. Hereafter any cor
poration for pecuniary profit other than for carrying on mercantile or manu
facturing business organized under the laws of any other state or of any 
territory of the United States or of any foreign country desiring to transact 
its business, or to continue in the transaction of its business in this state shall 
be and hereby is required, on and after September, [first] A. I) . 1886, to tiie 
with the secretary of state a certified copy of its articles of incorporation 
duly attested, accompanied b}T a resolution of its board of directors or stock
holders, authorizing the tiling thereof and also authorizing service of process 
to be made upon any of its officers or agents in this state engaged in transact
ing its business, and requesting the issuance to such corporation of a permit 
to transact business in this state. Said application to contain a stipulation 
that said permit shall be subject to each of the provisions of this act. And 
thereupon the secretary of state shall issue to such corporation a permit in 
such form as he may prescribe for the general transaction of the business 
ol such corporation. And upon the receipt of such permit such corporation 
shall be permitted and authorized to conduct and carry on its business in 
tins state. Provided that nothing in this act contained shall be construed, 
to prevent any foreign corporations, from buying, selling, and otherwise deal
ing, in notes, bonds, mortgages, and other securities, or from enforcing the 
collection of the same, m the federal courts, in the same manner, and to the 
same extent, as is now authorized by law. 

1 6 4 2 . P e r m i t e s sen t i a l . 21 G. A., ch. 76, § 2. No foreign corporation 
which has not in good faith complied with the provisions of this act, and 
taken out a permit, shall hereafter be authorized to exercise the power of 
eminent domain or exercise any of the rights and privileges conferred upon 
corporations until they have so complied herewith and taken out such permit. 

1 6 4 3 . R e m o v a l of c a u s e s . 21 G-. A., ch. 76, § 3. Any foreign corpora
tion sued or impleaded in any of the courts of this state upon any contract 
made or executed in this state or to be performed in this state or for any act 
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or omission, public or private, arising, originating, or happening in the state, 
who shall remove any such cause from such state court info any of the federal 
courts held or sitting in this state, for the cause that such corporation is a non
resident of this state or a resident of another state than that of the adverse 
party, or of local prejudice against such corporation, shall thereupon forfeit 
and render null and void any permit issued or authority granted to such cor
poration to transact business in this state; such forfeiture to be determined 
from the record of removal, and to date from the date of filing of the applica
tion on which such removal is affected [effected], and whenever any corpo
ration shall thus forfeit its said permit no new permit shall be issued to it for 
the space of three months, unless the executive council shall for satisfactory 
reasons cause it to be issued sooner. 

This statute is unconstitutional for the rea- for obtaining the permit to do business: .Bow-
son that it makes the stipulation not to re- von v. Burnside, 121 U. S., 186. 
move cases to the federal courts a condition 

1 6 4 4 . P e n a l t y . 21 G. A., ch. 76, § 4. Any foreign corporation that shall 
carry on its business and transact the same on and after September first, 1886, in 
the state of Iowa by its officers, agents, or otherwise, without having complied 
with this statute and taken out, and having a valid permit shall forfeit and 
pay to the state for each and every day in which such business is transacted 
and carried on the sum of one hundred dollars to be recovered by suit in any 
court having jurisdiction. And any agent, officer or employee who shall know
ingly act or transact such business for such corporation when it has no valid 
permit as provided herein shall be guilty of a misdemeanor and for each of
fense shall be fined not to exceed one hundred dollars or imprisoned in the 
county jail not to exceed thirty days and pay all costs of prosecution. 

1 6 4 5 . 21 G. A., ch. 76, § 5. All acts and parts of acts inconsistent with 
the provisions hereof are hereby repealed; provided, that nothing contained in 
this act shall relieve any company, corporation, association or partnership 
from the performance of any duty or obligation now enjoined upon them or 
required of them or either of them by the laws now in force. 

DOUBLE LIABILITY OP STOCKHOLDERS IN BANKS. 

1 6 4 6 . W h e n i n c u r r e d . 18 G. A., ch. 208, § 1. Chapter one of title nine 
of the code of 1873, is hereby amended by adding thereto as follows: That 
all stockholders or shareholders in associations or corporations organized under 
said chapter one aforesaid, for the purpose of transacting a banking business, 
buying or selling exchange, receiving deposits of money, or discounting notes, 
shall be individually and severally liable to the creditors of such association 
or corporation of which they are stockholders or shareholders, over and above 
the amount of stock by them held therein, to an amount equal to their respect
ive shares so held for all its liabilities accruing while they remained such 
stockholders; and should any such association or corporation become insolv
ent, and its assets be found insufficient to pay its debts and liabilities, its stock
holders may be compelled to pay such deficiency in proportion to the amount 
of stock owned by each, not "to exceed the extent of the additional liability 
hereb) created. 

The provisions of the constitution, art . 8, § 9, in an action against h im by a creditor to the 
rendering stockholders in a banking corpora- proportional sum tha t can be collected from 
tion or institution individually liable to an another stockholder, nor is it affected by the 
amount equal to their respective shares, is held fact of fraudulent acts of the receiver or offi-
to apply to banks of issue, and not to banks cers of the bank, nor can such stockholder de-
merely of discount and deposit: Allen v. Clay- lay the collection of the amount tor which he 
ton, 63-11. is liable in order to secure contribution from 

Under such constitutional provisions the lia- other stockholders also l iable: Stewart v. Lay, 
bility of a stockholder in a bank is not limited 45-604. 
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1647. Distribution to creditors. 18 G. A., ch. 208, § 2. Should the 
whole amount for which the stockholders are made individually responsible 
as provided by section one of this act [§ 1646] be found in any case to be inade
quate to the payment of all the debts of any such association or corporation, 
after the application of its assets to the payment of such debts, then the amount 
due from such stockholders on account of their individual liability created by 
this act, as such, shall bo distributed equally among all the creditors of such 
corporation in proportion to the amount due to each. 

1648. How measured. 18 G. A., ch. 208, § 3. The personal liability in 
this chapter provided for is over and above the stock owned by the stock
holders in such corporations and any amount paid thereon. 

CHAPTER 2. 

CORPORATIONS OTHER THAN THOSE FOR PECUNIARY PROFIT. 

1649. How created; endure how long. 1091; 21 G. A., ch. 71; 22 
G. A., ch. 87. Associations for the establishment of seminaries of learning, 
churches, lyceums, libraries, lodges of odd fellows, or masons, and other insti
tutions of a benevolent or charitable character; temperance societies and 
trades union and other organizations of labor, for the regulation, by lawful 
means of prices of labor, of hours work, and other matters pertaining to in
dustrial pursuits, agricultural societies, subordinate granges of the patrons of 
husbandry, and associations for the detection of horse-thieves, and of other 
depredators upon property, may become incorporated in the manner directed 
in the preceding chapter, so far as applicable, and shall thereby become vested 
with all the powers and privileges, and subject to all the liabilities provided 
by that chapter, except as herein modified. Corporations organized under 
this chapter shall endure for the period of fifty years from and after their 
organization unless sooner dissolved by a vote of three-fourths of all the 
members thereof or by operation of law, and all corporations heretofore or
ganized hereunder shall be extended for a like period unless sooner dissolved 
in like manner. [R., §§ 1187, 1190, 1191; C , '51, § 708; 13 G. A., ch. 151.] 

For the purpose of effecting the objects of power of associations or corporations not for 
such corporation it has power to borrow pecuniary profit to take by will more than one-
money bv executing notes and mortgages: fourth of the estate of a person leaving a wife, 
Thompson v. Lambert, 44-339. child or parent surviving, are applicable to 

An agricultural society has not, in the ab- voluntary associations of that kind whether 
tence oi express authori ty in its articles, any incorporated or no t : Byers v. McCartney, 62-
power to employ persons to convey people to 339. 
t he fair held by such society, and is not liable Whether the provisions of § 1619, as to re-
for negligence ol persons thus employed: newal of corporations, are applicable to cor-
Bathe v. D catur County Ag'l Soc'y, 73-11. porations such as herein specified, quozret 

The provisions of § 1659, which limit the Ibid. 

1 6 5 0 . A r t i c l e s r e c o r d e d . 1092. Their articles of incorporation shall he 
recorded by the recorder of deeds of the county where the principal place of 
business is kept only; but a newspaper publication is not requisite. [R., 
§ 1188; C , '51, § 709'; 13 G. A., ch. 172, § 7.] 

1 6 5 1 . D i v i d e n d . 1093. No dividend, nor distribution of property among 
the stockholders, shall be made until the dissolution of the corporation. [R., 
§1188; C , ' 5 1 , §710.J 

1 6 5 2 . D e g r e e s c o n f e r r e d . 1094. Corporations of an academical char
acter are invested with authority to confer the degrees usually conferred by 
such institutions. [R., § 1189; C., '51, § 711.] 
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CHARITABLE, SCIENTIFIC, AND RELIGIOUS ASSOCIATIONS. 

1653. H o w formed . 1095. Any three or more persons of full age, citi
zens of the United States, a majority of whom shall be citizens of this state, 
who desire to associate themselves for benevolent, charitable, scientific, relig
ious, or missionary purposes, may make, sign, and acknowledge before any 
officer authorized to take the acknowledgments of deeds in this state, and 
have recorded in the office of the recorder of the county in which the busi
ness of such society is to be conducted, a certificate in writing, in which shall 
be stated the name or title by which such society shall be known, the particu
lar business and objects of such society, the number of trustees, directors, or 
managers to conduct the same, and the name of the trustees, directors, or man
agers of such society for the first year of its existence. [R., § 1193; 13 G. A., 
ciu 172, § 8.] 

1 6 5 4 . C e r t i f i c a t e ; p o w e r s . 1096. Upon filing for record the certificate 
as aforesaid, the persons Avho shall have signed and acknowledged such cer
tificate, and their associates and successors, shall, by virtue hereof, be a body 
politic and corporate by the name stated in such certificate, and, by that, the^y 
and their successors shall and may have succession, and shall be persons ca
pable of suing and being sued, and may have and use a common seal, which 
they may alter or change at pleasure; and they and their successors, by their 
corporate name shall be capable of taking, receiving, purchasing, and holding 
real and personal estate; and of making by-laws for the management of its 
affairs, not inconsistent with law. « [R., § 1194; 13 G. A., ch. 172, § 9.] 

1 6 5 5 . T r u s t e e s o r m a n a g e r s . 1097. The society so incorporated, may, 
annually, or oftener, elect from, its members its trustees, directors, or man
agers at such time and place, and m such manner as may be specified in its 
by-laws, who shall have the control and management of the affairs and funds 
of the society a majority of whom shall be a quorum for the transaction 
of business; and whenever any vacancy shall happen among such trustees, 
directors, or managers, by death, resignation, or neglect to serve, such va
cancy shall be filled in such manner as shall be provided by the by-laws of 
such society. When the body corporate consists of the trustees, directors, 
or managers of any benevolent, charitable, literary, scientific, religious, or 
missionary institution, which is or may be established in this state, and 
which is or may be under the patronage, control, direction, or supervision 
of any synod, conference, association, or other ecclesiastical body in such 
state, established agreeably to the laws thereof, such ecclesiastical body 
may nominate and appoint such trustees, directors, or managers according to 
usages of the appointing body, and may fill any vacancy which may occur 
among such trustees, directors, or managers; and when any such institution 
may be under the patronage, control, direction, or supervision of two or more 
of such synods, conferences, associations, or other ecclesiastical bodies, such 
bodies may severally nominate and appoint such proportion of such trustees, 
directors or managers as shall be agreed upon by those bodies immediately 
concerned. And any vacancy occurring among such appointees last named, 
shall be filled bv the synod, conference, association, or body having appointed-
the last incumbent. [R., § 1195; 10 G. A., ch. 12.] 

Where a corporation is organized for the r ights involved: Sale v. First Regular Baptist 
purpose of holding and disposing of the prop- Church. 62-26. 
ert.y of a religious society, and its officers are The civil courts will not revise the decisions 
elected by the members of the church, the of churches or religious associations upon 
courts will not interfere by mandamus to re- ecclesiastical mat ters , but will interfere wi th 
store to membership in the corporation a per- the action of such associations when r ights of 
son expelled Irom the church organization for property or civil r ights are involved: Bird v. 
an alleged offense where there are no property St. Mark's Church, 62-567. 

1 6 5 6 . A c a d e m i c a l ; mee t ings . 1098. Any corporation in this state of 
an academical character, the memberships of which shall consist of lay mem-
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bers and pastors of churches, delegates to any synod, conference, or council, 
holding its annual meetings alternately in this and one or more adjoining 
states, may hold its annual meetings for the election of officers and the transac
tion of business in any adjoining state to this, at such place therein as the said 
synod, conference, or council shall hold its annual meeting; and the elections 
so held, and business so transacted, shall be as legal and binding as if held 
and transacted at the place of business of the corporation in this state. [14 
G. A., ch. 48.] 

1 6 5 7 . E l e c t i o n . 1099. In case an election of trustees, directors, or man
agers shall not be made on the day designated by the by-laws, said society for 
that cause shall not be dissolved, but such election may take place on any 
other day directed by such by-laws. [R., § 1196.] 

1 6 5 8 . N a m e . 1100. The provisions of this chapter shall not extend or 
applj r to any association or individual who shall, in the certificate filed with 
the recorder, use or specify a name or style the same as that of any previously 
existing incorporated society in the county. [R., § 1197; 13 G. A., ch. 172, 
§ io.] 

1 6 5 9 . D e v i s e o r b e q u e s t . 1101. Any corporation formed under this 
chapter shall be capable of taking, holding, or receiving property by virtue of 
any devise or bequest contained in any last will or testament of any person 
whatsoever; but no person leaving a wife, child, or parent, shall devise or be
queath to such institution or corporation more than one-fourth of his estate 
alter the payment of his debts, and such devise or bequest shall be valid only 
to the extent of such one-fourth. [R., § 1198.] 

The words "such institution " here used re- not, cannot take by will more than one-fourth 
fer to the associations named in § 1649; and of the estate of a testator who leaves a wife, 
such associations, whether incorporated or child or parent: Byers v. McCartney, 62-339. 

1 6 6 0 . H e - I n c o r p o r a t i o n . 1102. The trustees, directors, or stockholders 
of any existing benevolent, charitable, scientific, missionary, or religious corpo
ration, may, by conforming to the requirements of section ten hundred and 
ninety-five of this chapter [§ 1653], re-incorporate themselves, or continue their 
existing corporate powers, and all the property and effects of such existing cor
poration shall vest in and belong to the corporation so re-incorporated or con
tinued. [R., § 1199.J 

1661. Changing name; amending articles. 15 G. A., ch. 40, § 1. 
Anj ' corporation other than those for pecuniary profit may change the corpo
rate name thereof, or amend the articles of incorporation or the original cer
tificate thereto, by a vote of the majority of the members or stockholders of 
the said corporation in such manner as may be provided by the articles of in
corporation thereof. 

1 6 6 2 . H o w effected. 15 G. A., ch. 40, § 2. In case of the body corporate 
consisting of the trustees, directors, or managers of any benevolent, charitable, 
literary, scientific, religious, or missionary institution under the patronage of 
any synod, conference, association, or other ecclesiastical body in the state, or 
two or more of them, said amendment or change may originate with either 
of the said trustees, directors, or managers, or with either of the said patron
izing bodies, but such change or amendment shall not be made without the 
vote of a majority of each of said trustees, directors, or managers, and of each 
of the said patronizing bodies, legally expressed and certified thereto by the 
secretary, clerk, or recording officer of such board of trustees, directors, or 
managers and each of the patronizing bodies. 

1 6 6 3 . R e c o r d . 15 G. A., ch. 40, § 3. The change or amendment of the 
articles of incorporation shall be recorded by the recorder of deeds as the 
original articles of incorporation are required to be, and the recorder shall 
make upon the margin of such record a reference to the book and page of the 
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record of such original articles of incorporation ; and from and after the date 
of such act of recording such change or amendment shall be in full force and 
effect as the original articles of incorporation so amended. 

1 6 6 4 . Effect. 15 G. A., ch. 40, § 4. The corporation by its new name or 
with such amended articles of incorporation or certificate shall be entitled to 
all the rights, powers, immunities, and franchises that it possessed before such 
change or amendment, and shall be liable upon all contracts, obligations, lia
bilities entered into, incurred, or binding on such corporation by or under the 
old name or articles of incorporation to the same extent and manner as though, 
no such change or amendment had been made. 

C H A P T E R 3. 

OF STATE AND COUNTY AGRICULTURAL AND HORTICULTURAL SOCIETIES, AND T H E 

STOCK-BREEDERS' ASSOCIATION. 

1665. Meeting of agricultural society. 1103. There shall be held at 
the capitol of the state, on the second Wednesday of January m each year, a 
meeting of the board of directors of the Iowa state agricultural society, to
gether with the president of each county society in the state, or other delegate 
therefrom duly authorized in writing, who shall, for the time being, be mem
bers of the board; and at such meeting, officers and directors shall be chosen, 
the place for holding the next annual exhibition shall be determined, premiums 
on essays and field crops shall be awarded, and all questions relating to the 
agricultural development of the state may be considered. [R., § 1701.] 

1 6 6 6 . Officers; t e r m s . 1104. The officers chosen at such meeting shall 
be a president, vice-president, secretary, treasurer, and five directors. The 
president, vice-president, secretary, and treasurer, shall serve one year, and shall 
be directors by virtue of their office. The other directors shall serve two 
years, so that the entire number of such directors in the board shall always be 
ten. one-half of whom shall be chosen annually. Any five members of the 
board shall constitute a quorum when regularly convened; and the president 
of the society shall have power to call meetings of the board whenever he may 
deem it expedient. [R., § 1700.] 

[Sec. 1105 is repealed by 15 G. A., ch. 4 ] 

1 6 6 7 . P r e m i u m l is t . 1106. The premium list and rules of exhibition 
shall be determined and published by the board of directors prior to the first 
of April in each year. [R., § 1702.] 

1 6 6 8 . A n n u a l r e p o r t . 1107. The said board of directors shall make an 
annual report to the governor, embracing the proceedings of said society and 
board of directors for the past year, and an abstract of the proceedings of the 
several county societies, as weli as a general view of the condition of agricult
ure throughout the state, accompanied with such essays, statements, and rec
ommendations as they may deem interesting and useful, which reports shall 
be published by the state under the supervision of the secretary of the society. 
The number of copies to be published shall be three thousand, all of which 
shall be bound in a manner and style uniform with those bound by the state 
for the years one thousand eight hundred and fifty-nine and one thousand 
eight hundred and sixty; but said binding shall not cost more than thirty cents 
per copy. [R., § 1703; 10 G. A., ch. 109, § 5.] 

1 6 6 9 . D i s t r i b u t i o n of r e p o r t s . 1108. The secretary of state shall dis
tribute the reports as follows: Ten copies to the state university, ten copies 
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to the state library, ten copies to the state agricultural college, one copy to 
each member of the general assembly, the remainder to the secretary of the 
state agricultural society, by him to be distributed to the county agricultural 
societies; and one copy shall be sent to the board of supervisors of each or
ganized county in which there is no agricultural society. [10 G. A., ch. 109, 
§ 6 ; 12 G. A.,'ch. 136, §2.] 

DISTRICT AND COUNTY SOCIETIES. 

1670. P r e m i u m s a w a r d e d . 1109. All county agricultural societies 
shall, annually, offer and award premiums for the improvement of stock, till
age, crops, implements, mechanical fabrics, articles of domestic industry, and 
such other articles and improvements as they may deem proper. And they 
shall also so regulate the amount of premiums and the different grades of the 
same, that small as well as large farmers and artisans may compete therefor. 
[R., § 1697.] 

[The word " s o " in the fifth line, between " a l so" and " regulate ," is erroneously omitted in 
the printed Code.] 

Such societies may offer a premium to the racing does not apply to races controlled by 
winner at a horse-race held on its grounds the society: Delier v. Plymouth County Ag'l 
dur ing its annual fair. The provisions of Soa'y, 57-481. 
§ 16'/5 with reference to gambling and horse-

1671. L i s t of a w a r d s . 1110. Each county society shall pubhsn, an
nually, a list of the awards and an abstract of the treasurer's account, in one 
or more newspapers of the county or adjoining counties, and a report of their 
proceedings during the year, and a synopsis of the awards. They shall also 
make a report of the condition of agriculture in their county, to the board of 
directors of the Iowa state agricultural society, which shall be forwarded bv 
mail or otherwise to the secretary of said society on or before the first of De
cember of each year. And the auditor of state, before issuing his warrant in 
favor of said societies for any amount, shall demand the certificate of the 
secretary of the state society that such report has been made. [R., § 1698.] 

1672. A p p r o p r i a t i o n f r o m c o u n t y . 1111. Whenever any county agri
cultural society, organized according to law, shall have procured in fee-simple, 
free from incumbrance, land for fair grounds not less than ten acres in extent, 
the board of supervisors of said county may appropriate and pay to such 
society, a sum not exceeding one hundred dollars for every thousand inhab
itants in said county, to be expended by such society in fitting up such fair 
grounds, but for no other purpose; but not more than one thousand dollars 
shall in the aggregate be appropriated to any one society. [11 G. A., ch. 
128, § 1.] 

1 6 7 3 . A i d f r o m s t a t e . 1112. When any county or district agricultural 
society, composed of one or more counties, have made their report to the state 
society as provided in the preceding section, and raised during the year any 
sum of money for actual membership, they shall be entitled to an equal sum, 
not exceeding two hundred dollars, from the state treasury, upon affidavit of 
the president, secretary, or treasurer of said society, that such sum was raised 
for the legitimate purposes of the society during the current year, accompa
nied by the certificate of the secretary of the state agricultural society that they 
have reported according to law. [R., § 1704; 10 G. A., ch. 109, § 1; 12 G. A., 
ch. 136, § 1.] 

1 6 7 4 . R e p o r t t o s u p e r v i s o r s . 1113. Each society receiving such ap
propriation, shall, through its secretary, make to the board of supervisors a 
detailed statement, with vouchers, showing the legal disbursement of all the 
moneys so received. [11 G. A., ch. 128, § 2.] 
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FAIRS. 

1 6 7 5 . R e g u l a t i o n s . 1114; 18 G. A., ch. 147. No person shall be permitted 
to sell any intoxicating liquors, wine, or beer of any kind, or be engaged in 
any gambling or horse-racing, either inside the inclosure where any county or 
district or state agricultural society fair is being held, or within one hundred 
and sixty rods thereof, during the time of holding such fair; and any person 
found guilty of any of the offenses herein enumerated, shall be lined in a sum 
not less than five nor more than fifty dollars for every such offense. [10 G. 
A., ch. 109, § 2.] 

As to premiums for horse-races see notes to § 1670. 

1 6 7 6 . P e r m i t s . 1115. The president of a^^ district or county agricult
ural society may grant a written permit to such persons as he may deem nec
essary, to sell fruit, provisions, and other necessaries to such persons as may 
be in attendance at any such fair, under such regulations and restrictions as 
the board of directors may prescribe. [Same, § 3.] 

1 6 7 7 . P o l i c e p o w e r . 1116. The president of any such society shall be 
empowered to arrest, or cause to be arrested, any person, or persons, engaged 
in violating any of the provisions contained in section eleven hundred and 
fourteen of this chapter [§ 1675], and cause them forthwith to be taken before 
some justice of the peace, there to be dealt with as provided for in said sec
tion; and he may seize, or cause to be seized, all intoxicating liquors, wine, or 
beer, of any kind, with the vessels containing the same, and all tools or other 
implements used in any gambling, and may remove, or cause to be removed, 
all shows, swings, booths, tents, carriages, wagons, vessels, boats, or any other 
nuisance that may obstruct, or cause to be obstructed, by collecting persons 
around or otherwise, any thoroughfare leading to the inclosure in which such 
agricultural fair is being held; and any person owning or occupying anj^ of 
the causes of obstruction herein specified, who may refuse or fail to remove 
such obstruction or nuisance, when ordered to do so by the president of such 
society, shall be liable to a fine of not less than five and not more than twenty 
dollars for every such offense. [Same, § 4.] 

HORTICULTURAL SOCIETY. 

1 6 7 8 . M e e t i n g of. 1117. There shall be held on the third Tuesday in 
January in each year, a meeting of the Iowa state horticultural society, for the 
transaction of business and the election of officers and directors, correspond
ing in numbers and titles to those of the Iowa agricultural society, and for 
like periods of time, at which the place of holding the next meeting, and the 
times and places of holding exhibitions shall be determined; premiums on 
essays may be awarded and all questions relating to horticultural development 
considered. [14 G. A., ch. 25, § 3.] 

1 6 7 9 . D i s t r i c t a n d c o u n t y soc ie t i e s . 1118. Such society shall encour
age the organization of district and county societies and give them represen
tation therein, and in every proper way further the fruit and tree growing-
interests of the state. [Same, § 2.] 

1 6 8 0 . A n n u a l r e p o r t . 1119. The secretary of said society shall make 
an annual report to the governor of the state, embracing the proceedings of 
the society, with a bill of items showing for what purposes the money herein
after appropriated was paid out for the past year, the general condition of 
horticultural interests throughout the state, together with essays, statements 
of facts, and recommendations as he may deem useful, to be published by the 
state under the supervision of the society. [Same, § 4.] 

1 6 8 1 . P r i n t i n g a n d d i s t r i b u t i o n of. 1120; 18 G. A., ch. 6. The num
ber of copies of said report shall be five thousand, all of which shall be bound 

VOL. I—27 
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in a style uniform with the reports of said society for the years 1869 and 1870, 
and shall oe distributed by the secretary of state as follows: Twelve copies 
each to the governor, lieutenant-governor, secretary of state, auditor of state, 
treasurer, register of state land office, attorney-general, judges of the supreme 
court, and to each member of the general assembly; two hundred copies to 
the Iowa state agricultural college, five copies to the Iowa state university, 
five copies to the Iowa state horticultural society, two copies to each incorpo
rated college in the state, one copy each to the auditor and clerk of the district 
court of each county to be kept in the office, and one copy to each newspaper 
published in the state; the remainder to be distributed by direction of said 
society. [Same, § 5.] 

1 6 8 2 . A p p r o p r i a t i o n for . 1121; 20 G. A., ch. 128. The sum of twenty-
five hundred dollars is appropriated, annually, for the use and benefit of said 
society, and shall be paid by the auditor of state upon the order of the presi
dent of said society, in such sums, and at sucfe times, as may be for the inter
ests of said society; but two hundred dollars of said amount shall be awarded 
in premiums for the growing of forest trees in this state. [Same, § 6.] 

PUBLICATION OF PROCEEDINGS OF IMPROVED STOCK BREEDERS' ASSOCIATION. 

1 6 8 8 . A n n u a l p r o c e e d i n g s . 20 G. A., ch. 134, § 1. The annual pro
ceedings of the Iowa state association of improved stock breeders of which 
C. F. Clarkson is president and Fitch B. Stacy is secretary, including the ac
cepted essays and addresses, together with the report of discussions, is hereby 
authorized and directed to be printed by the state, under the supervision of the 
association, as the reports of the state agricultural and horticultural societies 
are now published. 

1 6 8 4 . N u m b e r ; d i s t r i b u t i o n . 20 G. A., ch. 134, § 2. The number of 
copies to be so published shall be limited to five thousand annually, not ex
ceeding three hundred pages each, all of which shall be bound in pamphlet 
form. They shall be distributed as follows: To the governor, lieutenant-gov
ernor, secretary of state, auditor of state, state treasurer, each member of the 
general assembly, the state horticultural society, the state agricultural society, 
the state hbrarj', the Iowa state university and the Iowa state agricultural col-
^ge , each twenty copies. To each county auditor to be kept in the office, tc 

•h public library, to each incorporated college m the state, to each president 
I secretary of each county and district fair, and to each president and sec

retary of each dairymen's or stock growers' association, two copies; the re
mainder to be distributed under the direction of the association. 

CHAPTER 4. 

OF INSURANCE COMPANIES. 

1 6 8 5 . H o w f o r m e d . 1122. "When any number of persons associate them
selves together for the purpose of forming an insurance company, or for any 
other purpose than life msnrarce, under the provisions of chapter one of this 
title, they shall publish a notice of such intention, once in each week for four 
weeks, in some public newspaper in the county in which such insurance com
pany is proposed to be located; and they shall also make a certificate, under 
their iu'Kis, apeoii'yiii;., the name assumed by such company, and by which it 
saail be lUiown, the object for which said company shall be formed, the amount 
of its capital stock, and the place where the principal office of said company 
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shall be located; which certificate shall be acknowledged before and certified 
by some notary public or clerk of a court of record, and forwarded to t he 
auditor of state, who shall submit the same to the attonmy-general for exami
nation, and if it shall be found by the attorney-general to be in accordance 
with the provisions of this chapter, and not in conflict with the constitution 
and laws of the United States, and of this state, he shall make a certificate of 
the fact and return it to the auditor of state, who shall reject the name or title 
applied for by any company when he shall deem the same too sum ar to any 
one already appropriated by any other company, or likely to mislead tne public 
[12 G. A. ,ch. 138, §1.] 

1686. Certi f icate ; p o w e r s . 1123. When the certificate of said company 
shall have received the approval of the attorney-general and auditor of state, 
the company shall cause the same to be recorded as required by law for re
cording articles of incorporation; and said persons, when incorporated, and, 
having in all respects complied with the provisions of this chapter, are hereby 
authorized to carry on the business of insurance as named in such certificate 
of incorporation, and by the name and style provided therein, and shall be 
deemed a body corporate with succession; they and their associates, succes
sors, and assigns, to have the same general corporate powers, and be subject 
to all the obligations and restrictions of said chapter one of this title except as 
may be herein otherwise provided. [Same, § 2.] 

CAPITAL REQUIRED. 

1687. A m o u n t ; s h a r e s ; n o t e s . 1124. No joint-stock company shall 
be incorporated under the provisions of this chapter, with a smaller capital 
than fifty thousand dollars, or a larger one than one million dollars, as may 
be specified in the certificate of incorporation, which stock shall be divided 
into shares of one hundred dollars each, of -which capital not less than twenty-
five per cent., and in no case less than twenty-live thousand dollars, shall be 
paid up in cash. The balance of the capital of said company may consist of 
the bonds or notes of the stockholders; nor shall any company, on the plan of 
mutual insurance, commence business in this state until agreements have been 
entered into for insurance with at least two hundred applicants, the premiums 
upon which shall amount to not less than twenty-five thousand dollars; of 
which at least five thousand dollars shall have been paid in actual cash, and 
for the remainder of which, notes of solvent parties, founded upon actual ap
plication for insurance made m good faith, shall have been received. No one 
of the notes received as aforesaid shall amount to more than five hundred dol
lars; and no two thereof shall be given for the same risk, or made by the same 
person or firm, except where the whole amount of such notes does not exceed 
the sum of five hundred dollars; nor shall any note be regarded or represented 
as capital stock, unless a policy be issued upon the same within thirty days 
after the organization of the company taking the same, upon a risk that shall 
be for no shorter period than twelve months. Each of said notes shall be pay
able, in whole or in part at any tune when the directors shall deem the same 
requisite for the payment of tosses by fire or inland navigation, and such in
cidental expenses as may be necessary for transacting the business of said 
company. And no note shall be accepted as part of such capital stock, unless 
the same shall be accompanied by a certificate of a justice of the peace, notary 
public, or clerk of the district court of the county in which the person execut
ing such note shall reside, that the person making the same is, in his opinion, 
pecuniarily good and responsible for the same, m property not exempt from 
execution bj7 the laws of their state; and no such note shall be surrendered 
while the policy for which it was given continues in force. [Same, § 3.] 

1 6 8 8 . S u b s c r i p t i o n s . 1125. Having published the notice, and filed the 
publisher's affidavit of the publication thereof with the auditor of state, to-
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getherwith the certificate required by section eleA ên hundred and twenty-two 
of this chapter [§ 1685], the persons named in the certificate of incorporation, or 
a majority of them, shall be commissioners to open books for the subscription 
of stock to the company, at such times and places as to them may seem con
venient ami proper, and shall keep the same open until the full amount speci
fied in the certificate is subscribed; or, in case the business of said company is 
proposed to be conducted on the plan of mutual insurance, then to open books 
to receive propositions and enter into agreements in the manner and to the 
extent specified in section eleven hundred and twenty-four of this chapter 
[§ 1687J. [Same, § 4.] 

DIRECTORS OFFICERS. 

1689. E lec t ion . 1126. The affairs of any company organized under the 
provisions of this chapter, shall be managed by not more than twenty-one, 
nor by less than five directors, all of whom shall be stockholders. Within 
thirty days after the subscription book shall have been filled, a majority of 
the subscribers shall hold a meeting for the election of directors — each share 
entitling the holder thereof to one vote; and the directors then elected shall 
continue in office until their successors have been duly chosen and have ac
cepted the trust. [Same, § 5.] 

1690. A n n u a l m e e t i n g s . 1127. The annual meetings for the election 
of directors, shall be holden during the month of January, at such time as 
the by-laws of the company may direct; provided, however, that if for any 
cause the stockholders shall fail to elect at any annual meeting, then they 
may hold a special meeting some day subsequent thereto for that purpose, by 
giving thirty days' notice thereof in some newspaper in general circulation in 
the county in which the principal office of the company shall be located, and 
the directors chosen at any such annual or special meeting, shall continue in 
office until the next annual meeting and until their successors, duly elected, 
shall have accepted. [Same, § 9.] 

1691. Powers of directors; president. 1128. The directors shall 
choose, by ballot, a president from their own number, and shall fill all vacan
cies which shall arise in the board or in the presidency thereof; and the board 
of directors thus constituted, or a majority of them, when convened at the 
office of the company, shall be competent to exercise all the powers vested in 
them by this chapter. [Same, § 10.] 

1 6 9 2 . S e c r e t a r y , b y - l a w s . 1129. The directors of any such company 
shall have power to appoint a secretary, and any other officers or agents 
necessary for transacting the business of the company, paying such salaries, 
and taking such securities as they may deem reasonable; they may ordain 
and establish such by-laws and regulations, not inconsistent with this chapter, 
or with the constitution and laws of the United States and of this state, as 
shall appear to them necessary for regulating and conducting the business of 
the company; and they shall keep full and correct entries of their transac
tions, which shall at all times, be open to the inspection of the stockholders, 
and to the inspection of persons invested by law with the right thereof. 
[Same, § 11.] 

INVESTMENTS EXAMINATION INSURANCE. 

1693. F u n d s i n v e s t e d . 1130. I t shall be lawful for any insurance com
pany organized under this chapter, to invest its capital and the funds accumu
lated, in the course of its business, or any part thereof, in bonds and mort
gages on unincumbered real estate within the state of Iowa, worth double the 
sum loaned thereon, exclusive of buildings, unless such buildings are insured in 
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some responsible company, and the policy transferred to said company, and 
also in stocks of this state, or stocks or treasury notes of the United States,— 
in the stocks or bonds of any county or incorporated city in this state author
ized to be issued by the legislature of this state; and to lend the same, or any 
part thereof, on the security of such stocks or bonds, or treasury notes, or upon 
bonds and mortgages as aforesaid and not otherwise; and to change and re
invest the same in like securities as occasion may, from time to time, require ; 
but any surplus money over and above the paid-up capital stock of any such 
company organized under this chapter, or incorporated under any law of this 
state, may be invested in or loaned upon the pledge of the public stock or 
bonds of the United States, or any one of the states, or the stocks, bonds, or 
other evidences of indebtedness of any solvent, dividend-paying institutions 
incorporated under the laws of this state or of the United States, except their 
own stock; if the current market value of such stock, bonds, or other evi
dences of indebtedness, shall be at all times, during the continuance of such 
loans, at least ten per cent, more than the sum loaned thereon. [Same, § 6.] 

1 6 9 4 . E x a m i n a t i o n b y aud i tor . 1131. Upon receiving notification 
that the requirements of the preceding sections have been complied with, the 
auditor of state shall make an examination, or cause one to be made by some 
disinterested person officially appointed by him for that purpose; and if it 
shall be found that the capital herein required of the company named, ac
cording to the nature of the business proposed to be transacted by such 
company, has been paid in and is possessed by it in money, or in such stock, 
notes, bonds, and mortgages as are required by sections eleven hundred and 
twenty-four and eleven hundred and thirty of this chapter [§§ 1687,1693], then 
he shall so certify; and if the examination be made by any other than the audi
tor, then the finding shall be certified under oath; or, if it is proposed to be 
a mutual insurance company, such certificate shall be to the effect that it has 
received and is in actual possession of the capital, premiums, or actual engage
ments of insurance or other securities, as the case may be, to the extent and 
value required by sections eleven hundred and twenty-four and eleven hundred 
and thirty of this chapter [§§ 1687, 1693], The name and the residence of 
the maker of each premium note forming part of the capital of any such 
proposed mutual insurance company, and the amount of such note shall be 
returned to the auditor. The corporators or officers of any such company, or 
proposed company, shall be required to certify, under oath, to the auditor of 
state, that the capital exhibited to the person making the examination di
rected in this section, was, actually and in good faith, the property of the 
company so examined. The certificates above contemplated shall be filed in 
the office of said auditor, who shall thereupon deliver to such company a cer
tified copy of the same, with his written permission for them to commence 
tne business proposed in their written certificate of incorporation, which, 
being recorded by the recorder of the county in which the company is to be 
located, in a book prepared by him for that purpose, shall be their authority 
to commence business and issue policies; and such certified copy of said cer
tificates may be used in evidence for or against said company with the same 
effect as the originals. [Same, § 7.] 

1 6 9 5 . K i n d s of i n s u r a n c e ; l i m i t a t i o n of r i sk . 1132. I t shall be law
ful for any company organized under this chapter, or doing business in this 
s tate: 

1. To insure houses, buildings, and all other kinds of property against loss 
or damage by fire or other casualty, and to make all kinds of insurance on 
goods, merchandise, or other property in the course of transportation, whether 
on land or on water, or any vessel or boat, wherever the same may be; 

2. To make insurance on the health of individuals, and against the personal 
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injury, disablement, and death, resulting from traveling, or general accidents 
by land or water; 

3. To insure the fidelity of persons holding places of private or public trust ; 
4. To receive on deposit and insure the safe-keeping of books, papers, 

moneys, stocks, bonds, and all kinds of personal property; 
5. To insure horses, cattle, and other live stock against loss, or damage by 

accident, theft, or any unknown or contingent event whatever which may be 
the subject of legal insurance; to lend money on bottomry or respondentia, 
and to cause itself to be insured against any loss or risk it may have incurred 
in the course of its business, and upon the interest which it may have in any 
property, by means of any loan which it may have made on mortgage, bot
tomry, or respondentia, and generally to do and perform all other matters and 
things proper to promote these objects. 

But no company shall be organized to issue policies of insurance for more 
than one of the above five mentioned purposes, and no company that shall 
have been organized for either one of said purposes, shall issue policies of in
surance for any other; and no company organized under this chapter, or 
transacting business in this state, shall expose itself to loss on any one risk or 
hazard to an amount exceeding ten per cent, on its paid-up capital, unless the 
excess shall be re-insured by the same in some other good and reliable com 
pany. But the restrictions as to the amount of risk any companjr shall as
sume, shall not apply to any companies organized to guaranty the fidelity of 
persons in places of public or private trust, nor to companies that receive on 
deposit and guaranty the safe-keeping of books, papers, moneys, and other 
personal property. [Same, § 8.] 

1696. Pol ic ies . 1133. All policies or contracts of insurance made or en
tered into by the company, may be made either with or without the seal of 
said company; but said policies shall be subscribed by the president, or such 
other officers as may be designated by the directors for that purpose, and 
snail be attested by the secretary thereof. [Same, § 12.] 

1697. Transfer of stock. 1134. Transfers of stock may be made fey 
any stockholder, or his legal representative, subject to such restrictions as the 
directors shall establish in their by-laws, except as hereinafter provided. 
[Same, § 13.] 

CAPITAL INCREASED — REAL ESTATE. 

1698. H o w . 1135. "Whenever any company organized under this chap
ter, with less than the maximum capital limited in section eleven hundred and 
twenty-lour hereof [§ 1687], shall, in the opinion of the directors thereof, re
quire an increased amount of capital, they shall, if authorized by the holders 
of a majority of the stock to do so, file with the auditor of state a certificate 
setting forth the amount of such desired increase, not exceeding said max
imum, and thereafter such company shall be entitled to have the increased 
amount of capital fixed by said certificate, and the examination of securities 
composing the capital stock thus increased, shall be made in the same manner 
as provided in section eleven hundred and thirty-one of this chapter [§ lo94J 
for the capital stock first paid in. [Same, § 14.] 

1699. D i v i d e n d s . 1136. The directors, trustees, or managers of any in
surance company organized under this chapter, or incorporated under any 
law of this state, shall not make any dividends, except from the surplus profit 
arising from their business; and, in estimating such profits, there shall be re 
served therefrom a sum equal to forty per cent, of the amount received as 
premiums on unexpired risks and policies, which amount, so reserved, is hereby 
declared to be unearned premiums; and there shall also be reserved all sums 
due the corporation on bonds and mortgages, bonds, stocks, and book account, 
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of which no part of the principal or interest thereon has been paid daring the 
year preceding such estimate of profits, and upon which suit for foreclosure or 
collection has not been commenced, or which, after judgment has been ob
tained thereon, shall have remained more than two years unsatisfied, and on 
which interest shall not have been paid; and, in case of any such judgment, 
the interest due or accrued thereon and remaining unpaid, shall also be re
served. Any dividends made contrary to these provisions, shall subject the 
company making it to a forfeiture of their charter. [Same, § 15.] 

1 7 0 0 . M a y o w n r e a l e s t a t e . 1137. No company organized under this 
chapter shall purchase, hold, or convey any real estate, save for the purposes 
and in the manner herein set forth: 

1. Such as shall be requisite for its convenient accommodation in the trans
action of its business; 

2. Such as shall have been mortgaged to it in good faith by way of security 
for loans previously contracted, or for money due; 

3. Such as shall have been conveyed to it in satisfaction of debts previously 
contracted in the legitimate business of the company, or for money due; 

4. Such as shall have been purchased at sales upon judgments, decrees, or 
mortgages obtained or made for such debt; and it shall not be lawful for any 
such company to purchase, hold, or convey real estate in any other case, or 
for any other purpose, or acquired in any other manner, except that it may 
convey real estate which shall be found in the course of its business not neces
sary for its convenient accommodation in the transaction thereof; and all such 
last-mentioned real estate shall be sold and conveyed within three years after 
the same has been deemed by the auditor of state unnecessary for such ac
commodation, unless the company shall procure a certificate from the said 
auditor, that the interest of said company will materially suffer by a forced 
sale, in which event the sale may be postponed for such a period as the said 
auditor may direct in such certificate. [Same, § 16.] 

DEPOSIT NOTES LOSSES POLICY. 

1 7 0 1 . M u t u a l companie s . 1138. All notes deposited with any mutual 
insurance company at the time of its organization, as provided in section eleven 
hundred and twenty-four hereof [§ 1687], shall remain as security for all losses 
and claims until the accumulation of the profits invested, as required by sec
tion eleven hundred and thirty of this chapter [§ 1693], shall equal the amount 
of cash capital required to be possessed by stock companies organized under tins 
chapter, the liability of each note decreasing proportionately as the profits are 
accumulating; but any note which may have been deposited with any mutual 
insurance company subsequent to its organization, in addition to the cash pre
miums on any insurance effected with such company, may, at the expiration 
of the time of such insurance, or upon the cancellation by the company of the 
policy, be relinquished and given up to the maker thereof, or his legal repre
sentatives, upon his paying his proportion of losses and expenses winch may 
have accrued thereon during such term. The directors or trustees of any such 
company shall have the right to determine the amount of the note to be given, 
in addition to the cash premium, by any person insured in such company; and 
every person effecting insurance in any mutual company, and also his heirs, 
executors, administrators, and assigns, continuing to be so insured, shall thereby 
become members of said company during the period of insurance, and shall be 
bound to pay for losses, and such necessary expenses as aforesaid, accruing to 
said company in proportion to his or their deposit note. But any person in
sured in any mutual company, except in the case of notes required by this 
chapter to be deposited at the time of its organization, may, at any time 
return his policy for cancellation, and, upon payment of the amount due at 
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such time upon his premium note, shall be discharged from further liability 
thereon. [Same, § 17.] 

1 7 0 2 . S e t t l e m e n t of l o s ses . 1139. The directors shall, as often as they 
deem necessary, after receiving notice of any loss or damage, settle and deter
mine the sums to be paid by the several members thereof as their respective 
portion of such loss, and publish the same in such manner as they shall deem 
proper, or the by-laws shall have prescribed; but the sum to be paid by each 
member shall always be in proportion to the original amount of his deposit 
note, and shall be paid to the officers of the company within thirty days after 
the publication of said notice; and if any member shall, for the space of thirty 
days after personal demand, or by letter, for payment shall have been made, 
neglect or refuse to pay the sum assessed upon him as his proportion of any 
loss aforesaid, the directors may sue for and recover the whole amount of his 
deposit note, with costs of suit; but execution shall issue for assessments and 
costs as they accrue only, and every such execution shall be accompanied by 
a list of losses for which the assessment was made. If the whole amount of 
deposit notes shall be insufficient to pay the loss occasioned, the sufferers in
sured by said company shall receive, toward making good their respective 
losses, a proportionate share of the whole amount of said notes, according to 
the sums to them respectively insured; but no member shall ever be required 
to pay for any loss more than the whole amount of his deposit note. [Same, 
§ 18.] 

1 7 0 3 . K i n d of c o m p a n y . 1140. Every insurance company hereafter 
organized as provided in this chapter, shall, if it be a mutual company, em
body the word " m u t u a l " in its title, which shall appear upon the first page 
of every policy and renewal receipt; and every company doing business as a 
cash stock company, shall, upon the face of its policies, express in some suit
able manner that such policies were issued by stock companies. [Same, § 19.] 

ANNUAL STATEMENT. 

1 7 0 4 . W h a t t o s h o w . 1141. The president, or the vice-president and 
secretary of each company organized under this chapter, or incorporated 
under any law of this state, or doing business in this state, shall, annually, on 
the first day of January of each year, or within thirty days thereafter, pre
pare, under oath, and deposit in the office of the auditor of state, a full, true, 
and complete statement of the condition of such company on the last day of 
the month preceding that in which such statement is filed, which last state
ment shall exhibit the following items and facts in the following form, to wit: 

First — The amount of capital stock of the company; 
Second — The name of the officers; 
Third—The name of the company, and where located; 
Fourth — The amount of capital stock paid up ; 
Fifth —The property or assets held by the company, specifying: 
1. The value, as nearly as may be, of the real estate owned by such com

pany ; 
2. The amount of cash on hand and deposited in banks to the credit of the 

company, and in what bank the same is deposited; 
3. The amount of cash in the hands of agents, and in the course of trans

mission ; 
4. The amount of loans secured by first mortgage on real estate, with the 

rate of interest thereon; 
5. The amount of all other bonds and loans, and how secured, with the rate 

of interest thereon; 
6. The amount due the company on which judgment has been obtained; 
1. The amount of stocks of this state, of the United States, of any incorpo-
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rated city of this state, and of any other stocks owned by the company, speci
fying the amount, number of shares, and par and market value of each kind 
of stock; 

8. The amount of stock held by such company as collateral security for 
loans, with amount loaned on each kind of stock, its par and market value; 

9 The amount of assessments on stock and premium notes, paid and un-
pa d; 
10. The amount of interest actually due and unpaid; 
11. All other securities and their value; 
12. The amount for which premium notes have been given on which policies 

have been issued. 
Sixth — Liabilities of such company, specifying: 
1. The losses adjusted and due; 
2. The losses adjusted and not due; 
3. Losses unadjusted; 
4. Losses in suspense and the cause thereof; 
5. Losses resisted and in litigation; 
6. Dividends, either in script or cash, specifying amount of each, declared 

but not due; 
7. Dividends declared and due; 
8. The amount required to re-insure all outstanding risks on the basis of 

forty per cent, of the premium on all unexpired risks; 
9. The amount due banks or other creditors; 

10. The amount of money borrowed and the security therefor; 
11. All other claims against the company. 
Seventh — The income of the company7 during the previous year, specifying: 
1. The amount received for premiums, exclusive of premium notes; 
2. The amount of premium notes received; 
3. The amount received for interest; 
4. The amount received for assessments, or calls on stock notes, or premium 

notes; 
5. The amount received from all other sources. 
Eighth — The expenditures during the preceding year, specifying: 
1. The amount of losses paid during said term, stating how much of the 

same accrued prior, and how much subsequent, to the date of the preceding 
statement, and the amount at which losses were estimated in such statement; 

2. The amount paid for dividends; 
3. The amount paid for commissions, salaries, expenses, and other charges 

of agents, clerks, and other employees; 
4. The amount paid for salaries, fees, and other charges of officers and di

rectors ; 
5. The amount paid for local, state, national, internal revenue, and other 

taxes and duties; 
6. The amount paid for all other expenses, expenditures, including printing, 

stationery, rents, furniture, etc. 
Ninth — The largest amount insured in any one risk. 
Tenth — The amount of risks wTritten during the year then ending. 
Eleventh — The amount of risks in force, having less than one year to run. 
Twelfth — The amount of risks in force, having more than one, and not over 

three yjars to run. 
Thirteenth — The amount of risks having more than three years to run. 
Fourteenth — The following question must be answered, viz.: Are dividends 

declared on premiums received for risks not terminated? 
Fifteenth — Each accident insurance company, or company insuring against 

accidents in this state, shall keep a register of tickets sold by its officers or 
agents, which register shall show the name and residence of the person in-



426 PUBLIC LAW. [CODE, §§ 1142-1144 

sured, the amount of such insurance, the date of issue of such ticket, and the 
t ime the same will remain in force, and every such company shall file in the 
office of the auditor of state, in January of each year, a report, sworn to by 
the president or secretary of the company, showing the above items of the 
business of such company during the preceding year, and the auditor of state 
shall withhold the certificate of authority from any such company neglecting 
or failing to comply with the provisions of this section. [Same, § 20.] 

1705. I n q u i r y b y audi tor . 1142. The auditor of state is hereby au
thorized and empowered to address any inquiries to any insurance company in 
relation to its doings and condition, or any other matter connected with its 
transactions, which he may deem necessary for the public good, or for a 
proper discharge of his duties, and any company so addressed shall promptly 
reply in writing thereto. [Same, § 21.] 

1 7 0 6 . S t o c k n o t e s . 1143. The statement of any company, the capital 
of which is composed in whole, or in part, of notes, shall, in addition to the 
foregoing, exhibit the amount of notes originally forming the capital, and 
also what proportion of said notes is still held by such company and considered 
capital. [Same, § 22.] 

FOREIGN COMPANIES — CAPITAL REQUIRED. 

1707. Amount. 1144; 15 G. A., ch. 55; 16 G. A., ch. 60; 21 G. A., ch. 
145. No insurance company, association, or partnership, organized or associated 
for any of the purposes specified in this chapiter, incorporated by, or organized 
under, the laws of any other state or any foreign government, shall, directly 
or indirectly, take risks or transact any business of insurance in this state, un
less possessed of two hundred thousand dollars of actual paid-up capital, ex
clusive of any assets of any such company deposited in any other states or 
territories for the special benefit or security of the insured therein; provided, 
that the foregoing provisions of this section shall not apply to foreign mutual 
hail insurance companies, issuing policies for a term of one year or less; pro
vided further that foreign companies organized to insure plate glass exclusively 
shall not be required to have a greater capital than one hundred thousand dol
lars; and any such company desiring to transact any such business as aforesaid, 
by an agent or agents in this state, shall file with the auditor of state a written 
instrument, duly signed and sealed, authorizing an}r agent or agents of such 
company in this state, to acknowledge service of process for and in behalf of 
such company in this state, consenting that service of process, original, mean, 
or final, upon any such agent or agents, shall be taken and held as valid as if 
served upon the company according to the laws of this or any other state, and 
waiving all claim or right of error, by reason of such acknowledgment or 
service; and also a certified copy of their charter or deed oS settlement, to
gether with a statement, under oath, of the president or vice-president, or 
other chief officer, and the secretary of the company for which they may act, 
stating the name of the company and the place where located, the amount of 
its capital, with a detailed statement of the facts and items required irom 
companies organized under the laws of this state, as per section eleven hun
dred and forty-one hereof [§ 1704]; also a copyr of the last annual report, if 
any, made under any law of the state by which such company was incorpo
rated; and no agent shall be allowed to transact business for any company 
whose capital is impaired by liabilities as stated m section eleven hundred and 
forty-one of this chapter [§ 1704], to the extent of twenty per cent, thereof, 
while such deficiency shall continue. Any mutual fire insurance company 
possessed of cash assets safely invested, amounting to at least two hundred 
thousand dollars over and above all its liabilities, including the reserve for re
insurance required by the laws of this state, shall be deemed to be '• possessed 
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of two hundred thousand dollars of actual paid-up capital," within the mean
ing of this section, and may be authorized to take risks and transact the busi
ness of insurance in this state, on complying with the requisitions of said 
chapter four, relating to insurance companies incorporated by or under the 
laws of other states; subject, however, to all the provisions of said chapter, 
applicable to such insurance companies and all other acts and laws relating to 
insurance so far as applicable. [Same, § 23; 14 G. A., ch. 100, § 2.] 

Service of process may be made upon any agent of the company within the state: Niagara 
Ins. Co. v. Rodecker, 47-162. 

RISKS AGENTS. 

1 7 0 8 . Certificate of a u t h o r i t y . 1145. No agent shall act for any in
surance company referred to herein, directly or indirectly, in taking risks or 
transacting business of insurance in this state, without procuring from the 
auditor of state a certificate of authority, stating that such company has com
plied with all the requisitions of this chapter. [12 G. A., ch. 138, § 24.] 

1709. Annual statements; premium notes. 1146. The statements 
and evidences of investment required of foreign companies as above, shall be 
renewed, annually, in such manner and form as required hereby and as said 
auditor may direct, with any additional statement of the amount of the losses 
incurred or premiums received in this state during the preceding period, so 
long as such agency continues. And the said auditor, on being satisfied that 
the capital, securities, and investments remain secure, as hereinbefore pro
vided, shall furnish a renewal of his certificates as aforesaid. All notes taken 
for policies of insurance in any company doing business in this state, shall 
state upon their face that they have been taken for insurance, and shall not be 
collectible unless the company and its agents have fully complied with the 
laws of this state relative to insurance. [Same, § 25.] 

A negotiable note which does not state upon maker must have that fact appear upon the 
its face that it has been taken for insurance face of the note if he desires to rely upon such 
will not be subject, in the hands of an inno- defense: Cook v. Weirman, 51-561. 
cent holder, to the defense here indicated. The 

1 7 1 0 . C o n f o r m i t y ; fa i lure to c o m p l y . 1147. Every insurance com
pany organized under the laws of, or doing business in, this state, shall conform 
to all the provisions of this chapter applicable thereto, and, when necessary, 
any existing company shall change its charter and by-laws, so as to conform 
hereto, by a vote of a majority of its board of directors; and any president, 
secretary, or other officer of any company organized under the laws of Iowa, 
or any officer or person doing, or attempting to do, business in this state for 
any insurance company organized without this state, failing to comply with 
any of the requirements of this chapter, or violating any of the provisions 
thereof, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, 
shall be fined in a sum not exceeding one thousand dollars, and be imprisoned 
in the county jail for a period not less than thirty days nor more than six 
months. [Same, § 26.] 

This does not prevent the officers of a com- pany and transferring to such company the 
pany which has not complied with the law premium notes received therefor: Davenport 
irom re-insuring their risks in another com- F. Ins. Co. v. Moore, 50-619. 

1 7 1 1 . A d v e r t i s e m e n t s . 1148. Every agent of any insurance conipa^^, 
shall, in all advertisements of such agency, publish the location of the com
pany, giving the name of the city, town, or village in which the company is 
located, and the state or government under the laws of which it is organized. 
The term agent, used in the foregoing sections, shall include any other person 
who shall, in any manner, directly or indirectly, transact the insurance busi
ness of any insurance company not incorporated by the laws of this state. 
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The provisions of the foregoing sections relative to foreign companies, shall 
apply to all such companies, partnerships, associations, or individuals, whether 
incorporated or not. '[Same, § 27.] 

EXAMINATION BY AUDITOR. 

1 7 1 2 . E x a m i n e r s . 1149. The auditor of state shall, whenever he deems 
it expedient so to do, appoint one or more persons, not officers, agents, or 
stockholders of any insurance company doing business in this state, to exam
ine into the affairs and condition of any insurance company incorporated or 
doing business in this state, or to make such examination himself; and the 
officers or agents of such company or companies shall cause their books to be 
opened for the inspection of the auditor or the person or persons so appointed, 
and otherwise facilitate such examination so far as may be in their power so 
to do; and for the purpose of arriving at the truth in such case, the auditor, 
or the person or persons so appointed by him, shall have power to examine, 
under oath, the officers or agents of any company, or others if necessary, rel
ative to the business and condition of said company; and whenever the au
ditor shall deem it best for the interest of the public so to do, he shall publish 
the result of such investigation in one or more papers in this state; and when
ever it shall appear to the auditor, from such examination, that the assets and 
funds of any company incorporated in this state are reduced or impaired by 
the liabilities of said company, as described under the head of liabilities in 
the statement required by this chapter, more than twenty per cent, below the 
paid-up capital stock required hereby, he may direct the officers thereof to re
quire the stockholders to pay in the amount of such deficiency, within such a 
period as he may designate in such requisition, or he shall communicate the 
fact to the attorney-general, who shall apply to the district [or circuit] court, 
or, if in vacation, to one of the judges thereof, for an order requiring said 
company to show cause why their business should not be closed; and the 
court, or judge, as the case may be, shall thereupon proceed to hear the alle
gations and proofs of the respective parties; and in case it shall appear to the 
satisfaction of said court, or judge, that the assets and funds of said company 
are not sufficient, as aforesaid, or that the interest of the public requires it, the 
said court, or judge, shall decree a dissolution of said company and a distribu
tion of its effects. The said court, or judge, shall have power to refer the 
application of the attorney-general to a referee, to inquire into and report 
upon the facts stated therein. [Same, § 28.] 

1 7 1 3 . R e q u i s i t i o n o n s tockholders . 1150. Any company receiving 
the aforesaid requisition from the auditor, shall forthwith call upon its stock
holders for such amounts as will make its paid-up capital equal to the amount 
fixed by this chapter, or the charter of said company; and in case any stock
holder shall refuse or neglect to pay the amount so called for, after notice per
sonally given, or by advertisement in such time and manner as said auditor 
shall approve, it shall be lawful for the said company to require the return of 
the original certificate of stock held by such stockholder, and in lieu thereof 
to issue new certificates for such number of shares as the said stockholder may 
be entitled to in the proportion that the ascertained value of the funds of the 
said company may be found to bear to the original capital of the said com
pany ; the value of such shares for which new certificates shall be issued to be 
ascertained under the direction of the said auditor, the company paying for 
the fractional parts of shares; and it shall be lawful for the directors of such 
company to create new stock and dispose of the same, and to issue new cer
tificates therefor, to an amount sufficient to make up the original capital of 
the company. And in the event of any additional losses accruing upon new 
risks, taken after the expiration of the period limited by the said auditor in 
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the aforesaid requisition for the filling up of the deficiency in the capital of 
such company, and before said deficiency shall have been made up, the direct
ors shall be individually liable to the extent thereof. [Same, § 29.] 

1714. M u t u a l companie s . 1151. If, upon such examination, it shall 
appear to the auditor, that the assets of any company, chartered upon the plan 
of mutual insurance under this chapter, are insufficient to justify the contin
uance of such company in business, he shall proceed in relation to such com
pany in the same manner as herein required in regard to joint-stock companies; 
and the trustees or directors of such company are made personally liable for 
any losses which may be sustained upon risks taken after the expiration of the 
period limited by the auditor for filling up the deficiency in the capital, and 
before such deficiency shall have been made up. Any transfer of the stock of 
any company organized under this chapter, made during the pending of any 
investigation required above, shall not release the party making the transfer 
from his liability for losses, which mayr have accrued previous to such transfer. 
LSame, § 30.] 

1715. R e v o c a t i o n of certif icate. 1152. The auditor of state shall be 
authorized to examine into the condition and affairs of any insurance company, 
as provided for in this chapter, doing business in this state, not organized under 
the laws of this state, or cause such examination to be made by some person 
or persons appointed by him, having no interest in anyr insurance company; 
and, whenever it shall appear to the satisfaction of said auditor that the affairs 
of any such company are in an unsound condition, he shall revoke the certifi
cates granted in behalf of such company, and shall cause a notification thereof 
to be published in some newspaper of general circulation published in the city 
of Des Moines, and the agent or agents of such company are. after such notice, 
required to discontinue the issuing of an\T new policy, or the renewal of any 
previously issued. [Same, § 31.] 

FEES. 

1716. A m o u n t of. 1153. There shall be paid by every company doing 
business in this state, except companies organized under the laws of this state, 
the following fees: 

Upon filing declaration, or certified copy of charter, twenty-five dollars; 
Upon filing the annual statement, twenty dollars; 
For each certificate of authority, and certified copy thereof, two dollars; 
For every copy of any paper filed in the department, the sum of twenty 

cents per folio, and for affixing the official seal to such copy, and certifying 
the same, one dollar; 

For valuing policies of life insurance companies, ten dollars per million of 
insurance or for any fraction thereof; 

For official examinations of companies under this act, the actual expense 
incurred. 

And companies organized under the law of this state, shall pay the follow
ing fees: 

For filing and examination of the first application of any company, and the 
issuing of the certificate of license thereon, ten dollars; 

For filing each annual statement, and issuing the renewal of license required 
by law, three dollars; 

For each certificate of authority to its agents, fifty cents. [Same, § 32.] 
1717. L a w s of o ther s tates . 1154. When, by the laws of any other 

state, any taxes, fines, penalties, licenses, fees, deposits of moneys or of secu
rities, or other obligations or prohibitions, are imposed, or would be imposed, 
on insurance companies of this state, doing, or that might seek to do, business 
in such other state, or upon their agents therein, so long as such laws continue 
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in force, the same obligations and prohibitions, of whatever kind, shall be im
posed upon all insurance companies of such other state doing business within 
this state, or upon their agents here. 

1718. Certificate of auditor . 1155. Every insurance company of the 
kind provided for in this chapter, doing business in this state, organized under 
the laws of this state or any other state or country, shall publish annually, in 
two newspapers of general circulation, one of which shall be published at the 
capital of this state, and in case of any company organized in the state of 
Iowa, one of which shall be published in the county where the principal office 
is located, a certificate from the auditor of state that such company has, in all 
respects, complied with the laws of this state relating to insurance. Said cer
tificate shall also contain a statement, under the oath of the president or secre
tary of such insurance company, of the actual amount of paid-up capital, the 
aggregate amount of assets and liabilities at the date of such certificate, to
gether with the aggregate income and expenditures of such company for the 
year preceding the date of such certificate. [12 G. A., ch. 138, § 34.] 

1719. E x p e n s e s . 1156; 16 G. A., ch. 37. The necessary expenditure of 
any examination made, or ordered to be made, by the auditor of state under 
this chapter, shall be certified to by him and paid on his requisition, by the 
company which is the subject of such examination. In case ot the refusal by 
any company to pay the requisition of the auditor of state the necessary ex
penses, it shall be tiie duty of the auditor to suspend such company from doing 
business in this state until said expenses are paid; if not so paid, the same 
may be audited and allowed by the executive council and paid out of any 
money in the treasury not otherwise appropriated. [^ame> § 12. ] 

STATEMENTS PUBLISHED. 

1720. P r i n t e d forms . 1157. The auditor of state shall cause to be pre
pared and furnished to each company organized under the laws of this state, 
and to the attorney or agent of each company incorporated by other states 
and foreign governments, who may applyr for the same, printed forms of state
ments required by this chapter, and he may, from time to time, make such 
changes in the forms of these statements as shall seem to him best adapted to 
elicit from the companies a true exhibit of their condition, in respect to the 
several points hereinbefore enumerated. [Same, § 36.] 

1721. A u d i t o r ' s report . 1158; IQ G. A., ch. 164. The auditor of state 
shall cause the information contained in the statements required of the com
panies organized or doing business in this state, to be arranged in a tabular 
form, and prepare the same in a single document for printing, which report 
shall be made on or before the first day of May of each year, and three thou
sand copies shall be printed for the use of the auditor, who shall furnish a 
copy to each member of the general assembly and one to each newspaper 
printed in the state. [Same, § 37-1 

1 7 2 2 . S t o c k or m u t u a l . 1159. No company organized upon the mut
ual plan, shall do business or take risks upon the stock plan; neither shall a 
company organized as a stock company, do business upon the plan of a mutual 
insurance company. [Same, § 39.] 

.1723. Mutual associations. 1160; 16 G. A., ch. 103; 17 G. A., zh. 
104; 20 G A., ch. 11; 22 G. A., ch. 93. Nothing in this chapter shall be so 
construed as to prevent any number of persons from making mutual pledges 
and giving valid obligations to each other for their own insurance from loss 
by fire or death, or loss or damage by tornadoes, lightning, hail storms, cy
clones or wind storms, but such association of persons shall in no case insure 
any property not owned by one of their own number, except such school-houses 
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or church buildings as the said companies deem proper to insure within the ter
ritory where they do business, and no life except that of their own members, 
nor shall the provisions of this chapter be applicable to such associations or 
companies. Each fire insurance company organized under the provisions of 
this chapter shall report in January of each year, to the auditor of state, which 
report shall show the following facts: 

1. Name of company. 
2. Place of doing business. 
3. Names of president and secretary. 
4. Address of secretary. 
5. Date of commencing business. 
6. Amount of risks in force at the beginning of the year. 
7. Amount of risks written during the year. 
8. Amount of risks canceled during the year. 
9. Amount of risks in force at the end of the year. 

10. Amount of losses paid during the year. 
11. Amount of other expenses. 
12. Total expenses during the year. 
These reports to be tabulated by the auditor of state, and published by him 

in his annual report on insurance, and one copy shall by him be sent to each 
company reporting as above. But no foreign life insurance company, aid 
society, or association for the insurance of the lives of its members and doing 
business on the assessment plan, shall be allowed to do business in this state 
unless it has a guarantied capital of not less than one hundred thousand dol
lars in the state in which it is organized, and such companies shall pay the 
same fees for annual reports as are now paid by stock companies. And such 
companies organized under this section shall pay the same fees for annual re
ports as are now paid by stock companies, but such association or companies 
shall receive no premiums nor make any dividends; but the word premiums 
herein, shall not be construed to mean policy and survey fees, nor the neces
sary expenses of such companies. [Same, §"40; 13 G. A., ch. 108; 14 G. A., 
ch. 107.J 

Mutual aid associations fall within the pro- ance wi th the provisions of this section: State 
visions of this section and not within those of ex rel. v. Miller, 68-26. 
the three following: State ex rel. v. Ioma Even though the relation between such mu t-
Mutual Aid Asu'n, 59-125. ual association and a member thereof is a per-

Under the constitution and articles of the as- sonal one not passing to the legal representa-
soc ation know n as the Ancient Order of United tive, yet the :issociation may ratify and confI i xu 
Workmen, held, tha t such association was. in it in the hands of the personal r ep resen ta t r - j 
effect, a mutua l insurance company, and tha t of the deceased member, and will be he 'd to 
the supreme lodge of tha t organization, being do so if it makes assessments of such persona' 
incorporated under the laws ot Kentucky, was representative as a member : Ilaii v. Potla-
not authorized to exercise any powers or do wattamie County Mut. F. Ins. Co., 36 N. W. 
business in the state of Iowa without compU- Kep., 880. 

1 7 2 4 . F o r m s of pol ic ies . 17 G. A., ch. 39, § 1. The auditor of state shall 
have power, and it shall be his duty, to examine the form of all policy con
tracts hereafter issued, or proposed to be issued, by any fire insurance com
pany, association, or corporation now authorized by law, or that may here
after apply to bo authorized to transact the business of fire insurance in th,s 
state, and the auditor shall refuse to authorize any such company, association, 
ov corporation to do business in this state, and shall not renew the au thonty 
or certificates of any such company, association, or corporation authorized to 
do business in this state, whenever the form of policy contract, issued or pro
posed to bo issued by any such company, association, or corporation does not 
provide for the cancellation of the same at the request of the insured upon 
equitable terms, and m case of any violation of this act, it shall be the duty of 
the auditor to revoke the authority of such company to do business within 
this state. The provisions of this act shall not apply until January first, 1879, 
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to any company now holding a certificate of authority from the auditor to do 
business in this state. 

PUBLICATION OP FALSE STATEMENTS. 

1725. False statement of assets. 17 G. A., ch. i l l , § 1. It shall not be 
lawful for any company, corporation, association, individual or individuals, 
now transacting or now or hereafter authorized, under any existing or future 
laws of this state, to transact the business of fire insurance within this state, 
to state or represent either by advertisement in any newspaper, magazine, or 
periodical, or by any sign, circular, card, policy of insurance, or certificate of 
renewal thereof, or otherwise, any funds or assets to be in possession of any 
such company, corporation, association, individual or individuals, not actually 
possessed by such company, corporation, association, individual or individuals, 
and available for the payment of losses by fire and held for the protection ol 
holders of policies of fire insurance. 

1 7 2 6 . S t a t e m e n t of c a p i t a l . 17 G. A., ch. I l l , § 2. Every advertise 
rnent or public announcement, and every sign, circular, or card hereafter made 
or issued by any company, corporation, association, individual or individuals. 
or any officer, agent, manager or legal representative thereof, now, or hereafter 
authorized by any existing or future laws of this state to transact the business 
of fire insurance within this state, Avhich shall purport to make known the finan
cial standing of any such company, corporation, association, individual or indi
viduals, shall exhibit the capital actually paid in, in cash and the amount of net 
surplus of assets over all liabilities of such company, corporation, association, 
individual or individuals, actually available for the payment of losses by fire and 
held for the protection of holders of their policies of fire insurance, and shall also 
exhibit the amount of net surplus of assets over all liabilities in the United 
States actually available for the payment of losses by fire and held in the 
United States for the protection of holders of their policies of fire insurance 
in the United States, including in such liabilities the fund reserved for re-insur
ance of outstanding risks; and shall correspond with the verified statement 
made by the company, corporation, association, individual or individuals mak
ing or issuing the same to the insurance department of this state next preced
ing the making or issuing the same. The provisions of this section shall 
not apply to companies, corporations or associations organized and doing busi
ness under the laws of this state. 

1727. Statement of capital in policy. 17 G. A., ch. I l l , § 3. Nothing 
in this act shall be construed to prohibit any insurance company or association 
from publishing in any policy or certificate of renewal thereof a single item 
showing the amount of their capital as set forth in their charter, act of incor
poration, deed of settlement or articles of association under which they are 
authorized to transact the business of insurance. 

1 7 2 8 . P e n a l t y . 17 G. A., ch. I l l , § 4. Any violation of any provision of 
this act shall, for the first offense, subject the company, corporation, associa
tion, individual or individuals guilty of such violation, to a penalty of five 
hundred doliars, to be sued for and recovered in the name of the state, with 
costs and expenses of such prosecution by the district [county] attorney of any 
county in which the company, corporation, association, individual or individuals 
shall be located or may transact business, or m any county where such offense 
may be committed, and such penalty when recovered shall be paid into the 
treasury of such county for the benefit of the school fund of said county. 
Every subsequent violation shall subject the company, corporation, association, 
individual or individuals guilty of such violation to a penalty of not less than 
one thousand dollars, which shall be sued for, recovered and disposed of in like 
manner as for the first offense. 
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FOKFEITURES OF POLICIES. 

1729. H o w effected. 18 G. A., ch. 210, § 1. In every instance where a 
fire insurance company or association doing business in this state, shall here
after take a note or contract for the premium on any insurance policy, or shall 
hereafter take a premium note or contract which, by its terms or by any agree
ment or rule of the company or association, is assessable for the premium due 
on the policy for which it was given, such insurance company or association 
shall not declare such policy forfeited or suspended for non-payment of such 
note or contract, except as hereinafter provided, anything m the policy or ap
plication to the contrary notwithstanding. 

See Lewis v. Burlington Ins. Co., 71-97. 

1 7 3 0 . N o t i c e . 18 G. A., ch. 210, § 2. Within thirty days prior to, or a t 
any time after the maturity of any note or contract, whether assessable, or 
where the time of payment is fixed in the contract, given for the premium 
on any policy of insurance, such companj? or association niay serve a notice, in 
writing, upon the insured, that his note, or an instalment thereof, is due, or to 
become due, stating the amount which will be due on the note or contract, and 
.also the amount required to pay the customary short rates, including the expense 
of taking the risk up to the time the policy will be suspended under the notice 
in order to cancel the policy, and that, unless payment is made within th i r ty 
days, his policy will be suspended. Such notice may be served either person
ally or by registered letter addressed to the assured, at his postoffice address, 
named in or on the policy, and no policy of insurance shall be suspended for non
payment of such amount until thirty days after such notice has been served. 

An insurance company seeking to declare a I t appears tha t the legislature in tended t o 
forfeiture of a policy by reason of the non- provide for constructive notice by mail , to be 
payment of the premium note must not only completed either when the registered let ter is 
give the maker notice of the proposed suspen- mailed or as soon thereafter as it shall be re -
sion of his policy on account of such non-pay- ceived at the office of its destination by due 
rnent, but must also notify him of the amount course of ma i l : McKenna v. State Ins. Co., 73 -
necessary to pay the customary short rates, in- 453. 
eluding the expense of taking the risk, up to The condition in a policy that it shall be sus-
the t ime the policy will be suspended, in order pended on failure of assured to pay the pre-
to cancel the policy: Boyd v. Cedar Rapids miuni note cannot be disregarded except as 
Ins. Co., 70-325. provided by statute . This s tatutory provision 

In a particular case, held, tha t an applica- simply prevents such condition tak ing effect 
tion by insured for extension of time, and the unt i l thir ty days after tiie specified uocice has 
fact that it was not granted, did not waive the been g iven : Harle v. Council Bluffs Ins. Co., 
piovision as to notice just referred t o : Ibid. 71-401. 

1731 . Cancel lat ion; shor t r a tes . 18 G. A., ch. 210, § 3. The assured 
may, at any time after the maturity of the note, contract or instalment, pay 
to the insurance company or association the customary short rates, including 
the expense of taking the risk, and the cost of suit, in case suit has been com
menced or judgment rendered on the note or contract, and upon such pay
ment, if he so elect, his said policy shall be canceled, and any note or contract, 
or any judgment rendered thereon, shall be canceled and shall be actually 
void in whomsoever hands the same may be. Provided, that the assured may 
at any time before cancellation of the policy, pay to the insurance company 
or association the full amount due upon any note or contract, and from the, 
date of such payment the policy shall be revived, and shall be in full force 
and effect. Provided, such payment is made during the time stated in the 
policy and before a loss occurs. And provided further, that where any insur
ance company or association shall bring suit upon such note or contract and 
shall collect the same, from the date of such collection the policy shall be re
vived and be in full force from the time of such collection. Provided, such 
collection is made during the time stated in the policy and before a loss occurs. 
The provisions of this act shall apply to and govern all contracts and policies 

V O L . 1 — 28 
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of insurance contemplated in this chapter, anything in the application or 
policy to the contrary notwithstanding. 

The right of assured to cancel the policy and assignment would avoid the policy and termi-
recover back premiums paid in excess of cus- nate the right to recover. Nor can such un-
tomary short rates cannot be exercised by as- earned premium be recovered after the policy 
signing to another the right to cancel such has been rendered void by taking other insur-
policy and collect the unearned premium. The ance : Colby v. Cedar Rapids Ins. Co., 66-577. 

SOLICITING AGENTS — APPLICATIONS POLICIES. 

1732. Sol ic i tor d e e m e d a g e n t . 18 G. A., ch. 211, § 1. Any person who 
shall hereafter solicit insurance or procure applications therefor, shall be held 
to be the soliciting agent of the insurance company or association issuing a policy 
on such application, or on a renewal thereof, anything in the application or 
policy to the contrary notwithstanding. 

1733. Copy of a p p l i c a t i o n . 18 G. A., ch. 211, § 2. All insurance com
panies or associations shall upon the issue, or renewal, of any policy attach to 
such policy, or indorse thereon, a true copy of any application or representa
tion of the assured, which, by the terms of such policy, are made a part thereof, 
or of the contract of insurance, or referred to therein, or which may in any 
manner affect the validity of such policy. The omission so to do shall not 
render the policy invalid, but if any company or association neglects to comply 
with the requirements of this section, it shall forever be precluded from plead
ing, alleging or proving such application or representations or any part thereof, 
or falsity thereof, or any parts thereof, in any action upon such policy and 
the plaintiff in any such action shall not be required, in order to recover 
against such company or association, either to plead or prove such application 
or representation, but may do so at his option. 

I t is incompetent, in defense to an action not required to examine the copy of the ap-
upon a policy, to plead or prove statements plication mdor»ed on the policy: Donnelly v. 
made in the application, where such state- Cedar Hap ids Ins. Co.. 70-693; and see Ben-
ments are not reduced to writ ing and a copy nett v. Council Bluffs Ins. Co., 70-600. 
thereof is not attached to or indorsed upon the Where the insured fills the application in 
policy: Ellis v. Council Bluffs Ins. Co., 64- blank and leaves i t wi th the soliciting agent 
507. And see Wallace v. Council Bluffs Ins. of insurer, who fills up the application and 
Co., 66-139. writes out answers to questions contained 

Where answers in the application are filled therein, basing such answers upon his own 
u p by the agent taking such application from investigation and knowledge, the insurer will 
his own knowledge, the fact that a copy of the be estopped by such act of its agent i rom set-
application is attached to the policy which is t ing up misstatements in such answers as a 
delivered to insured will not bind him to state- breach of war ran ty : Ibid. 
ments thus made, al though he fails to notify This and the preceding section of this act 
the company of their falsity. The assured is apply to all kinds of insurance and not merely 
not required to prove the statements made in to fire insurance: Cook v. Federal L. Ass'n, 
t he application to be t rue, and he is therefore 74-746. 

1734. Evidence of value; proofs of loss. 18 G. A., ch. 211, § 3. In 
any suit or action brought in any court in this state on any policy of insurance 
against the company or association issuing the policy sued upon in case of the 
loss of any building so insured, the amount stated in the policy shall be re
ceived as prima facie evidence of the insurable value of the property at the 
date of the policy; provided, nothing herein shall be construed to prevent the 
insurance company or association from showing the actual value at the date 
of the policy and any depreciation in the value thereof before the loss oc
curred; provided, further, such insurance company or association shall be 
liable for the actual value of the property insured at the date of the loss, un
less such value exceeds the amount stated m the policy, and in order to main
tain his action on the policy, it shall only be necessary for the assured to 
prove the loss of the building insured, and that he has given the company or 
association notice in writing of such loss, accompanied by an affidavit stating 
the facts as to how the loss occurred, so far as they are within his knowledge, 
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and the extent of the loss; which notice shall be given within sixty days from 
the time the loss occurred; provided, further, that no action shall be begun 
within ninety days after notice of such has been given; all the provisions of 
this chapter shall apply to and govern all contracts and policies of insurance 
contemplated in this chapter, anything in the policy or contract to the contrary 
notwithstanding. 

Actions cannot be brought before the ex- under an allegation tha t they have been fur-
piration of ninety days, even on the refusal of n ished: Welsh v. Des Moines Ins. Co., 71-337. 
the company to p a y : Quinn v. Capital Ins. The t ime of limitation fixed by the policy is 
Co., 71-615. not extended where proofs are nei ther fur-

Waiver of proofs of loss cannot be shown nished nor waived: Cornett v. Phenix Jn&, 
Co., 67-388. 

C H A P T E E 5. 

OF LIFE INSURANCE COMPANIES. 

1 7 3 5 . Condit ions . 1161. Every company formed for the purpose of in
suring the lives of individuals, whether organized under the laws of this state or 
of any other state, or foreign country, shall, before issuing any policies on 
lives within this state, comply with the conditions and restrictions of this 
chapter. [12 G. A., ch. 173, § l.J 

This and the following sections do not ap- Under the constitution of the association 
ply to mutual aid associations organized to known as the Ancient Order of United Work-
afford financial aid and benefit to the fami- men, held, tha t such association, notwi th-
lies of deceased members, and assistance s tanding its fraternal character, was iu effect 
to members personally in case of sickness or a mutua l insurance company, and tha t the 
disability. The payment of membership fees, supreme lodge of that corporation, being in
dues and assessments alone being required, corpornted under the laws of Ken tucky , was 
and no permanent fund for any other purpose not authorized to exercise any powers or do 
being accumulated, such associations are business in Iowa without compliance wi th the 
within the provisions of § 1723: State ex rel. laws of Iowa wi th reference to life insurance 
v. Iowa Mutual Aid Ass'n, 59-125. companies: State ex rel. v. Miller, 66-26. 

1 7 3 6 . S t o c k c o m p a n i e s ; c a p i t a l . 1162. Joint-stock companies, organ
ized under the laws of this state, shall have not less than one hundred thousand 
dollars of capital stock subscribed, twenty-five per cent, of which shall be 
paid up and invested in stocks of the United States, or of this state, or in 
bonds and mortgages upon unincumbered real estate in the state of Iowa, 
worth, exclusive of improvements, at least double the sum loaned thereon, 
which said securities shall be deposited with the auditor of state, and, upon 
said deposit, and satisfactory evidence to the auditor that the capital stock is 
all subscribed in good faith, he shall issue to said company the certificate 
hereinafter provided for. But no part of the twenty-five per cent, aforesaid, 
shall be loaned to any stockholder or officer of the company; the remainder 
of such stock shall be paid in such time as the directors or trustees of the 
company may direct, and the same shall be secured by the notes of the stock
holders of said company. No note shall be accepted as part of such capital 
stock, unless the same shall be accompanied by a certificate of a justice of the 
peace, notary public, or clerk of the district court of the county in which the 
person executing such note shall reside, that the person making the same is, 
m his opinion, pecuniarily good and responsible for the same in property not 
exempt from execution by the laws of tins state. [Same, § 2.J 

1 7 3 7 . M u t u a l c o m p a n i e s ; c o n d i t i o n s . 1163. Companies organized 
under the laws of this state upon the mutual plan, shall, before issuing any 
policies, have actual applications on at least two hundred and fifty individual 
lives, for an average amount of one thousand dollars each, a list of which ap
plications, giving the name, age, residence, amount of insurance, and annual 
premium of each applicant, shall be filed with the auditor of state, and a de-
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posit made with said auditor of an amount equal to three-fifths of the whole 
annual premium on said applications, either in cash or the securities required 
by the foregoing section, and, on compliance with said provisions, the auditor 
shall issue to said mutual company the certificate hereinafter prescribed. 
[Same, § 3.] 

[As to muttial benefit associations, see §§ 1761-1783.] 

AGENTS EISKS. 

1738. Foreign companies; prerequisites. 1164. No person shah 
act within this state as agent, or otherwise, in receiving or procuring applica
tions for insurance, or in any manner to aid in transacting the business of in
surance referred to in section eleven hundred and sixty-one hereof [§ 1735], 
for any company or association incorporated by, or organized under, the laws of 
any state or government, unless such company is possessed of the amount of 
actual capital required of any company in this state, and the same is invested 
in stocks or treasury notes of the United States, or this state, or of interest-
paying bonds of the state in which said company is located, or where said 
deposits are made, or in bonds and mortgages on unincumbered real estate 
within the state where such company is located, but all mortgages deposited 
by any company under this section, shall be upon unincumbered real estate 
worth double the amount loaned thereon; which stock and securities shall 
be deposited with the auditor, controller, or chief financial officer of the 
state by whose laws said company is incorporated, or some other state, and 
the auditor of this state furnished with a certificate of such auditor, con
troller, or chief financial officer aforesaid, under his hand and official seal, that 
he, as such auditor, controller, or chief financial officer of such state, holds in 
truot and on deposit, for the benefit of all the policy-holders of such company, 
the security before mentioned, which certificate shall embrace the items of se
curity so held, and that he is satisfied that such securities are worth one hun
dred thousand dollars; but nothing herein contained shall be construed to 
invalidate the agenc}^ of any company incorporated in another state, by rea
son of such company having from time to time exchanged the securities so 
deposited with the auditor, controller, or chief financial officer of the state in 
winch such company is located for other stock or securities authorized by this 
chapter, or by reason of such company having drawn its interest and dividends 
from time to time for such stocks and securities. [Same, § 4.] 

1 7 3 9 . A g e n t ; p r o c e s s . 1165. Such company shall also appoint an attor
ney or agent in each county in this state, m which the company has an 
agency, on whom process oi law can be served, and such company shall 
iilo with the auditor oi state a certified copy of the charter or articles of in
corporation of said company, and also a certified copy of the certificate of 
appointment of such agent, or agents, which appointment shall continue until 
anoLher agent or attorney be substituted. And in case-any such insurance 
corporation shall cease to transact business in this state according to the laws 
thereof, the agents iast designated, or acting as such for such corporation, shall 
be deemed to continue agents tor such corporation for the purpose ot serving 
process for commencing actions upon any policy or liability issued or contracted 
\sliile such corporation transacted business m this state; and service of such 
process for the causes aforesaid upon any such aQent, shall be deemed a valid 
jjeiional service upon such corporation, and such company shall also file a 
otaLenient of its condition and affairs m the office of the auditor of state, m 
t..e same form and manner required for the annual statements of similar com
panies organized under the laws of this state. [Same, § 5.] 

i"/40. Agent's certificate ; annual statement. 1166; 15 G. A., ch. 2, 
§ 1. No agent shall act for any company referred to in the foregoing section, 
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directly or indirectly, in taking risks, collecting premiums, or in an}' manner 
transacting the business of life insurance in this state without procuring from 
said auditor a certificate of authority, stating that the foregoing require
ments have been complied with, aud setting forth the name of the at torney 
for each company, a certified copy of which certificate shall be filed in the 
county recorder's office of the county where the agency is to be established, 
and shall be the authority of such company and agent to commence business 
in this state, and such company, or its agent or attorney, shall, annually, by 
the first day of April, file with the auditor of state a statement of its affairs 
for the year terminating on the thirty-first day of December preceding, in the 
same manner and form provided for similar companies organized in this state. 
[Same, § 6.] 

ANNUAL STATEMENT. 

1741. By whom made; what to contain. 1167; 15 G. A., ch. 2, § 2. 
The president, or vice-president, and secretary or actuary, or a majority of 
the trustees or directors of each company organized under this chapter, 
shall, annually, on the first day of January, or within thirty days thereafter, 
prepare, under oath, and deposit in the office of the auditor of state, a state
ment showing: — 

FIEST N A M E AND GAPITAL. 

1. The name of the company and where located; 
2. The name of the officers; 
3. The amount of capital stock; 
4. The amount of capital stock paid in. 

SECOND ASSETS. 

L The value of real estate owned by such company; 
2. The amount of cash on hand; 
3. The amount of cash deposited in bank, giving name of bank or banks; 
4. The amount of cash in the hands of agents, and in the course of trans

mission ; 
5. The amount of bank stocks, with the name of each bank, giving par 

and market value of the same; 
6. The amount of stocks and bonds of the United States, and all other 

bonds, giving names and amounts, with the par and market value of each 
kind; 

7. The amount of loans secured by first mortgage on real estate; 
8. The amount of all other bonds and loans, and how secured, with the ra te 

of interest; 
9. The amount of premium notes on policies in force; 

10. The amount of notes given for unpaid stock, and how secured; 
11. The amount of assessments unpaid on stock or premium notes; 
12. The amount of interest due and unpaid; 
13. Ail otiier securities. 

THIRD LIABILITIES. 

1. The amount of losses due and unpaid; 
2. The amount of losses adjusted but not due; 
3. The amount of losses unadjusted; 
4. The amount of claims for losses resisted; 
5. The amount of money or evidences of investment borrowed; 
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6. The amount of dividends unpaid; 
7. The amount required to safely re-insure all outstanding risks; 
8. All other claims against the company. 

FOURTH INCOME DURING THE TEAK. 

1. The amount of net cash premiums received; 
2. The amount of premium notes received; 
3. The amount of interest received from all sources; 
4. The amount received from all other sources. 

F I F T H EXPENDITURES DURING THE TEAR. 

1. The amount paid for losses; 
2. The amount of dividends paid to policy-holders, and amount to stock

holders ; 
3. The amount of commissions and salaries paid to agents; 
4. The amount paid to officers for salaries and other perquisites; 
5. The amount paid for taxes; 
6. The amount of all other payments and expenditures. 

SIXTH MISCELLANEOUS. 

1. The greatest amount insured on any one life; 
2. The amount deposited in other states or territories as security for policy

holders therein, stating the amount in each state or territory; 
3. The amount of premiums received in this state during the year; 
4. The amount paid for losses in this state during the year ; 
5. The whole number of policies issued during the year, with the amount 

of insurance effected thereby, and total amount of risk; 
6. Ail other items of information necessary to enable the auditor to cor

rectly estimate the cash value of policies, or to judge of the correctness of the 
valuation thereof. [Same, § 7.] 

1 7 4 2 . A d d i t i o n a l i n q u i r i e s . 1168. The auditor of state is authorized 
to amelid the form of annual statement, and to propose such additional inqui
ries as he may think necessary to elicit a full exhibit of the standing of com
panies doing business in this state. [Same, § 8.] 

1 7 4 3 . V a l u e of po l ic ies . 1169; 17 G. A., ch. 47; 21 G. A., ch. 169. As 
soon as practicable after the filing of said statement of any company organ
ized and doing business under the laws of this state in the office of the auditor 
of state, he shall proceed to ascertain the net cash value of each policy in 
force upon the basis of the American experience table of mortality and four 
and one half per cent, interest; or actuaries' combined experience table of 
mortality and four per cent, interest. For the purpose of making such valua
tions, the auditor may employ a competent actuary to do the same, who shall 
be paid by the company ior which the service was rendered; but nothing 
herein shall prevent any company from making said valuation herein contem
plated, which shall be received by the auditor upon such proof as he may de
termine. Upon ascertaining the net cash value of ail policies in force in any 
company organized under the laws of this state, the auditor shall notify said 
company of the amount, and within thirty daj^s after the date of such notifi
cation, the officers of such company shall deposit with the auditor the amount 
of such ascertained valuation of all policies in force in the securities described 
in section one thousand one hundred and seventy-nine of this chapter [§ 1753]. 
But no joint-stock company organized under the laws of this state shall be 
required to make such deposit until the cash value of the policies in force as 
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ascertained by the auditor exceed the amount deposited by said company 
under section one thousand one hundred and sixty-two hereof [§ 1736]. [Same, 
§ 9 ; 14 G. A., ch. 106, § 3.] 

This section recognizes the existence of a debt from the company to its policy-holders: 
Equitable L. Ins. Co. v. Board of Equalization, 74-178. 

1744. Annual certificate. 1170; 15 G. A., ch. 2, § 3. On receipt of the 
deposit and statement from any company as provided in the preceding sec
tions, and the statement and evidence of investment according to law of for
eign companies, which shall be renewed annually, the auditor shall issue a 
certificate setting forth the corporate name of the company; its principal 
office or agency in the state; that it has fully complied with the laws of this 
state in relation to life insurance companies, and is authorized to transact the 
business of life insurance for twelve months from the date of such certificate, 
or until the expiration of the thirty days' notice given by the auditor of the 
next annual valuation of its policies, said certificate to expire on the first day 
of April in the year following after it is issued. [12 G. A., ch. 173, § 10.] 

1745. P e n a l t y . 1171; 15 G. A., ch. 2, §4. Upon the failure of any com
pany organized in this state to make the deposit, or file the statement in the 
time stated herein, the auditor shall notify the attorney-general of the default, 
who shall at once apply to the district [or circuit] court if in session, or, if in 
vacation, to any judge thereof, for an order requiring said company to show 
cause why its business shall not be closed; and, if upon hearing, the company 
shall fail to show sufficient cause for neglecting to make the deposit, or fife 
the statement required by this chapter, then the court shall decree its dissolu
tion. Companies organized and chartered by the laws of any foreign state or 
country, failing to file the evidence of deposit and the statement within the 
time stated herein, shall be subject to the penalties prescribed in section one 
thousand one hundred and seventy-seven [§ 1751]. [Same, § 11.] 

EXAMINATION BY AUDITOR. 

1746. If insolvent, procure injunction. 1172. The auditor may at 
any time make a personal examination of the books, papers, and securities of 
any life insurance company doing business in this state, or may authorize or 
empower any other suitable person to make such examination, and for the 
purpose of securing a full and true exhibit of its affairs, he, or the person 
selected by him to make such examination, shall have power to examine, under 
oath, any officer or agent of said compam^, or others if necessary, relative to its 
business and management. If, upon such examination, the auditor is of opinion 
that the company is insolvent, or that its condition is such as to render its 
further proceedings hazardous to the public or to the holders of its policies, he 
shall communicate the facts to the attorney-general, who shall at once apply 
to a judge of the supreme or district court to issue an injunction, restraining 
such company from transacting further business, except the payment of losses 
already ascertained and due, until a full hearing can be had. I t shall be dis
cretionary with the judge, either to issue the injunction forthwith or to give 
notice to the company, and cause a hearing to be had as in ordinary proceed
ings for an injunction. Upon the final hearing of the cause, he may dissolve 
or modify the injunction or make it perpetual, and, if made perpetual, shall 
also decree what disposition shall be made of the deposit of the company in 
the hands of the auditor, subject to the provisions of the following section. 
£Same, § 12; 14 G. A., ch. 106, § 1.] 

In an action under this section to close the 
business of a corporation for failure to comply 
•with the provisions ot chapter 5, title 9, of the 

Code, it must be assumed that the corpora
tion was duly organized: State ex rel. v. Iowa 
Mutual Aid Association, 59-125. 
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1747. S e c u r i t i e s . 1173. The securities of a defaulting or insolvent com
pany, on deposit with the auditor of state, shall vest in the state for the benefit 
of the policies on which such deposits were made, and the proceeds of the 
same shall, upon the order of the court, be divided among the holders of said 
policies in the proportions of the last annual valuation of the same, or applied 
to the purchase of re-insurance for the benefit of the policy-holders. [12 G. A., 
ch. 173, $ 13.] 

1748. C h a n g e of s e c u r i t i e s . 1114. Companies shall have the right at 
any time to change their securities on deposit, by substituting for those with
drawn a like amount in other securities of the character provided for in this 
chapter, and whenever the annual valuation of policies outstanding and in 
force against any company, is less than the amount of security then on deposit 
with the auditor, said company shall have the right to withdraw such excess; 
but twenty-five thousand dollars shall remain on deposit. [Same, § 14.] 

1 7 4 9 . I n t e r e s t co l l ec t ed . 1175. The auditor shall permit companies, 
having on deposit with him stock or bonds as security, to collect the interest 
accruing on such deposits, delivering to their authorized agents, respectively, 
the coupons or other evidences of interest as the same become due, but upon, 
default by any company to deposit additional security as called for by the 
auditor, or pending any proceedings to close up or enjoin it, he shall collect 
the interest as it becomes due, and add the same to the securities in his hands 

• belonging to such company. [Same, § 15.] 
1750. A u d i t o r ' s r e p o r t . 1176. At the earliest practicable date after 

the returns are received from the several insurance companies, the auditor-
shall make a report to the general assembly, of the general conduct and con
dition of the corporations visited by him since his last annual report, and shall 
include therein an aggregate of the calculated value of all outstanding policies 
of life insurance, and in connection therewith, shall prepare an abstract of all 
the returns and statements made to him by insurance companies and agents. 
[Same, § 16.] 

1751. Penalty for acting without certificate. 1177; 15 G. A., ch. 2, 
§ 5. Any company doing business in this state without the certificate required 
by section eleven hundred and seventy of this chapter [§ 1744], shall forfeit 
one hundred dollars ior every day's neglect to procure said certificate. Any 
agent making insurance, or soliciting applications for any company having no-
certificate from the auditor, shall forfeit the sum of three hundred dollars, and 
any person acting for a company authorized to transact business in this state, 
without having the certificate prescribed in section eleven hundred and sixty-
six [§ 1740], issued by the auditor of state, in his possession, shall be liable to 
pay twenty-five dollars for each clay's neglect to procure such certificate. 
[Same, § 17.] 

1752. Recovery of penalties. 1178; 15 G. A., ch. 2, § 6. Suits brought 
to recover any of the penalties provided for in this chapter shall be instituted 
m the name of the state of Iowa by the district [county] attorney of the district, 
under the direction and by the authority of the auditor of state, and may be 
brought in the district [or circuit] court of any county in which the company 
proceeded against is engaged in the transaction of business, or in which the 
agent resides, in cases in which the proceeding is against the agent individu
ally. Said penalties when recovered shall be paid into the state treasuiy for 
the use of the school fund. [Same, § 21.J 

1753. Investment of funds. 1179; 17 G. A., ch. 47; 21 G. A., ch. 169; 
22 G. A., ch. 94. No company organized under the provisions of this chapter 
shall invest its funds in any other manner than as follows: In bonds of the 
United States. In bonds of this state or of any other state if at or above par. 
In bonds and mortgages on unincumbered real estate within this state or in 
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any other state in which such company is transacting an insurance business, 
worth at least twice the amount loaned thereon, exclusive of improvements. In 
bonds or other evidences of indebtedness, bearing interest, of any county, in
corporated city, town or school district within this state or any other state, in 
which such company is transacting an insurance business, where such bonds 
or other evidences of indebtedness are issued by authority of law, and are ap
proved by the executive council. In loans upon its own policies, provided that 
the amount so loaned shall not exceed one-half of the reserve against «aid pol'cv 
as provided in this chapter at the time such loan is made and that all policies 
upon which loans are made shall have been issued, and in force at least five 
years. And a sum not exceeding five per cent, of its assets may be invested 
in stocks of national banks, now or hereafter organized under the laws of the 
United States. [Same, § 22.] 

1754. Rea l estate . 1180. No company organized under this chapter, 
shall be permitted to purchase, hold, or convey real estate, except for the pur
poses and in the manner herein set forth: 

1. Such as shall be requisite for its immediate accommodation in the trans
action of its business; or, 

2. Such as shall have been mortgaged to it in good faith by way of security 
for loans previously contracted, or for moneys due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts previously 
contracted in the course of its dealings; or, 

4. Such as shall have been purchased at sales upon judgments, decrees, or 
mortgages obtained or made tor such debts; and no company incorporated as 
aforesaid, shall purchase, hold, or convey real estate in any other case, or for 
any other purpose. [Same, § 23.] 

1 7 5 5 . W h e n to b e so ld . 1181. All such real estate as may be acquired 
as aforesaid, and which shall not be necessary for the accommodation of such 
company in the convenient transaction of its business, shall be sold and dis
posed of within five years after such company shall have acquired title to the 
same; no such company shall hold such real estate for a longer period than 
that above mentioned, unless the said company shall procure a certificate from 
the auditor of state, that the interests of the company will suffer materially 
by a forced sale of such real estate, in which event the time for the sale may 
be extended to such time as the said auditor shall direct m said certificate. 
[Same, § 24.] 

1756. P o l i c y e x e m p t f r o m e x e c u t i o n . 1182. A policy of insurance 
on the life of an individual, in the absence of an agreement or assignment to 
the contrary, shall inure to the separate use of the husband or wife and chil
dren of said individual, independently of his or her creditors; and an endow
ment policy, payable to the assured on attaining a certain age, shall be exempt 
from liability for any of his or her debts. [Same, § 18.J 

This section contemplates a case where the of incorporation of t he association provide tha t 
policy is payable to deceased, or his or her its object shall be to provide for the widows 
legal repre&entatives, and not a case where and orphans of deceased members, and the 
the policy is payable to another person for his beneficiary designated is not a widow or child 
use and benefit, in which case it cannot be of the deceased member : Mitchell v. Grand 
otherwise disposed of by wil l : McClure v. Lodge, 70-o60. 
Johnson, 56-620. The assured cannot by direction in his will 

Where the contract of insurance provides provide for payment of the proceeds of a pol-
the method by which insured may change the icy on his life to another beneficiary than the 
beneficiary entitled to the proceeds of the pol- one mentioned in the policy. The contract 
icy, and such method is not pursued, a direc- wi th the company cannot thus be altered wi th-
tion in the will of the assured making such out its consent: Wilmaser v. Continental L. 
change will be without effect: Stephenson v. Ins. Co., 66-417. 
Stephenson, 64-534. The assured cannot change the beneficiary 

Where absolute power is given to a member by will unless it is to provided in the contract 
of a mutual benefit association to designate of insurance: Wendt v. Iowa Legion of Honor, 
who the benericiary shall be, such direction 72-683. 
cannot be disregarded, al though the articles Where a decedent left a wife" but no chil-
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dren, held, tha t under the statutory provision ceeds of a life policy to the payment of a debt : 
above referred to the proceeds should go to Herriman v. McKee, 49-185. 
the wife alone, and not be divided among all Where the proceeds of a policy of life insur-
t h e distributees of his estate: Rhode v. Bank, ance are used to release other property from a 
52-375. claim under which it is held, the property so 

The proceeds of the policy, when realized released becomes subject to the payment of 
by the person entitled thereto, are not exempt debts : Friedlander v. Mahoney, 31-311. 
from execution for the debts of such person. The proceeds of a life policy are assets of 
The exemption exists only as to the debts of the estate, and only differ from other assets in 
the person insured: Smedley v. Felt, 43-607; the manner of their distribution: Kelley v. 
Murray v. Wells, 53-256. Mann, 56-625. 

In a particular case held tha t the evidence Fu i ther as to disposition of proceeds as as-
did not show a contract to subject the pro- sets of the estate, see § 3576. 

1 7 5 7 . Fees . 1183. Each company contemplated in this chapter shall pay 
the same fees, and be liable to the same obligations as provided in sections 
eleven hundred and fifty-three, and eleven hundred and fifty-four of chapter 
four of this title [§§ 1716, 1717]. [Same, §§ 19, 20; 14 G. A'., ch. 106, §§ 4, 5.] 

DEFENSES TO ACTIONS ON POLICIES. 

1 7 5 8 . I n t o x i c a t i o n . 16 G. A., ch. 55, § 1. In all suits now or hereafter 
pending in any court of this state on policies of life insurance, wherein the de
fendant seeks to avoid liability upon the alleged ground of the intemperate 
habits or habitual intoxication of the assured, it shall be a sufficient reply for 
the plaintiff to show that such habits or habitual intoxication of the assured 
was generally known in the community or neighborhood where the agent of 
the defendant resided or did business, if thereafter the company continued to 
receive the premiums falling due on such policy. 

1 7 5 9 . P h y s i c i a n ' s certificate. 16 G. A., ch. 55, § 2. In any case where 
the medical examiner, or physician acting as such, of any life insurance com
pany doing business in this state, shall issue a certificate of health or declare 
the applicant a fit subject for insurance under the rules and regulations of 
such company, the company shall be thereby estopped from setting up in de
fense of suit on such policy, that the assured was not in the condition of health 
required by the policy, at the time of the issuing of such policy, except where 
the same is procured by or through the fraud or deceit of the assured. 

1 7 6 0 . Misrepresentat ion of age. 16 G. A., ch. 55, § 3. In all cases 
where it shall appear that the age of the person insured has been misstated in 
the proposal, declaration or other instrument upon which any policy of life 
insurance has been founded or issued, then and in such case, the person or 
company issuing such policy, shall upon the discovery of such misstatement 
be permitted to demand and collect the difference of premium, if any, which 
would be due and payable on account of the true age of the assured, from 
year to year, according to the rates of premium of such person or company, 
upon which such policy was issued; or such person or company so issuing the 
policy may after the decease of the assured deduct from the amount payable 
by such policy the difference of premium, if any, which would so have been 
pa3'able from year to year, by reason of any difference of age at time of issu
ance of such policy; and no other defense or deduction by such person or 
company issuing such policj^, shall be permitted after the death of the person 
assured, on account of such misstatement of age of [the] assured, notwith
standing any warranty of such statement of age by terms of policy or other
wise, except wmen it be shown by the person or company insuring that the 
policy was procured by fraud in fact. 

The provisions of §§ 1732, 1733 as to applications, etc., are applicable to life as well as fire 
insurance: See notes to § 1733. 

MUTUAL BENEFIT ASSOCIATIONS. 

1 7 6 1 . C o m p l y w i t h s ta tute . 21 G. A., ch. 65, § 1. Every corporation 
or association organized under the laws of this state upon the mutual assess-
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ment co-operative or natural pre[m]ium plan, for the purpose of insuring the 
lives of individuals, or of furnishing benefits to the widows, heirs, orphans or 
legatees, of deceased members, or of paying endowments or accident indem
nity, shall, before commencing business, comply with the provisions of this act. 

1 7 6 2 . Art i c l e s of i n c o r p o r a t i o n . 21 G. A., ch. 65, § 2. The articles 
of incorporation of such organizations shall show the plan of business, and 
shall be submitted to the auditor of state, and attorney-general, and if such 
articles are found to comply with the provisions of this act they shall approve 
the same. When said articles are thus approved, they shall be recorded in 
the office of the recorder of deeds, in the county where such organization is 
located, and of the secretary of state, and a notice published as provided for 
under the general incorporation law of the state of Iowa. Nothing in this 
section shall be construed to require the incorporation of such companies al
ready duly incorporated and operating under the laws of Iowa. 

1 7 6 3 . N a m e . 21 G. A., ch. 65, § 3. No corporation or association organ
ized under this act, shall take any name in use by any other organization or 
so closely resembling such name as to mislead the public as to its identity. 

1 7 6 4 . Condi t ions for c o m m e n c i n g . 21 G. A., ch. 65, § 4. Each asso
ciation organized under this act, shall, before issuing any policy or certificate of 
membership, if said association has not membership sufficient to pay the full 
amount of the certificate or policy on an assessment it shall cause the applica
tion for insurance to have printed in red ink in a conspicuous manner along the 
margin of said application the words " I t is understood and agreed that the 
amount to be paid, when the certificate or policy issued upon this application 
becomes a claim, shall be dependent upon the amount collected from an as
sessment made to meet such claim" and they must have actual applications 
upon at least two hundred and fifty individual lives for at least one thousand 
dollars each, and shall file, with the auditor of state, satisfactory proof that 
the president, secretary and treasurer, of said corporation or association have 
each given a good and sufficient bond for five thousand dollars, for the faith
ful discharge of their duties as such officers; sworn copies of which bonds 
shall be filed with the auditor of state, also a list of said applications giving 
the name, age, and residence of each applicant and the amount of insurance 
applied for by each, together with the annual dues and the proposed assess
ments thereon, which statement shall be verified under oath by the president 
and secretary of the association. 

1 7 6 5 . A g e n t ' s certif icate. 21 G. A., ch. 65, § 5. No person shall act, 
•within this state as agent or otherwise in receiving or procuring applications 
for insurance for any assessment association ^except for the purpose of taking 
applications for organization), unless the corporation or association for which 
he is acting, has received a certificate from the auditor of state as provided 
in this act, authorizing said corporation or association to transact business in 
this state, nor as general or traveling agent or traveling solicitor, until he shall 
have received from said auditor a certificate in substance the same as that 
provided for in section eighteen of this act [§ 1778], and certifying that said 
corporation or association has complied with the provisions of this act, and 
that said general traveling agent or traveling solicitor is authorized to act as 
such. 

1 7 6 6 . A s s e s s m e n t s . 21 G. A., ch. 65, § 6. The by-laws of any such 
corporation or association, and its notices of assessment, shall state the object 
or objects for which the money to be collected is intended, and no part of the 
proceeds of such assessment shall be applied to any other purpose than is stated 
in said notices and by-laws, and the excess beyond payment of the benefit 
provided for in such assessment, shall be set aside and applied only to such 
purposes as said by daws and notices specify. 
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1767. Insurable age; beneficiary; assignment of policy. 21 G. A., 
ch. 65, § 7. No corporation or association organized or operating, under this 
act, shall issue any certificate of membership, or policy to any person under 
the age of fifteen years, nor over the age of sixty-five years nor unless the 
beneficiary under said certificate shall be the husband, wife, relative, legal 
representative, heir or legatee of such insured member, nor shall any such cer
tificate be assigned, except an endowment certificate, and any certificate issued 
or assignment made in violation of this «ection shall be void. Anv member 
of any corporation, association or society operating under this act shall have 
the right at any time, with the consent of such corporation, association or so
ciety, to make a change in his beneficiary without requiring the consent of 
such beneficiary. 

1768. Report to auditor of state; examination. 21 G. A., ch. 65, 
§ 8. The business year of each IowTa corporation or association organized or 
operating under this act, shall close on the thirty-first day of December, each 
year and such corporation or association, shall, within sixty days thereafter 
prepare under oath of its president and secretary and file in the office of the 
auditor of state a detailed statement of its assets, liabilities, receipts, from 
each assessment and all other sources, expenditures, salaries of officers, num
ber of contributing members, death losses paid and amount paid on each death 
loss, death losses reported but not paid, and answer such other interrogatories 
as the auditor (who shall furnish blanks for that purpose) may require, in 
order to ascertain its true financial condition, and shall pay upon filing each 
annual statement, the sum of ten dollars. The auditor shall publish said 
annual statement m detail in his annual report, and for the purpose of verify
ing such statement, the auditor may make or cause to be made, an examina
tion of the affairs of any Iowa association doing business under this act, at the 
expense of the association, which expense shall not exceed the necessary hotel 
and traveling expenses of the auditor or clerk. If the auditor appoints some 
person not employed m his office to make the examination, he shall in addition 
to actual expenses be allowed not to exceed five dollars per day for the time 
actually employed. If the said auditor shall deem it necessary for the security 
of the funds of the association, he may require the official bonds of the officers 
to be increased to an amount not to exceed double the sum for which they are 
accountable, and he may require supplemental reports from any such associa
tion at such time and in such form as he may direct. 

1 7 6 9 . T r u s t f u n d s ; i n v e s t m e n t s . 21 G. A., ch. 65, § 9. Any corpora
tion or association accumulating any moneys to beheld in trust for the purpose 
of the fulfillment of its policy or certificate, contract, or otherwise, shall in
vest such accumulations in bonds or treasury notes of the United States, or 
of tins or other states, or in interest-bearing bonds of any municipal corpora
tion in Iowa or in notes secured by mortgage on unincumbered real estate in 
the state of Iowa, not to exceed forty per cent, of the appraised value thereof 
exclusive of improvements and shall deposit such securities with the auditor 
of state, who shall furnish such corporation or association with a certificate, 
under his seat of office, of such deposit, showing the purpose of such deposit 
and to what fund the same is to be applied when paid out and also showing 
the aggregate liabilities of such corporation or association at the date of issu
ance ol such certificate, provided, however, that such corporation or asso
ciation may invest in real estate in Iowa, such a portion of said accumulation 
as is necessary for its accommodation in the transaction of its business to be 
owned by said corporation or association, and in the erection of any building 
for such purpose may add thereto rooms lor rental. 

1770. Change of securi t ies . 21 G. A., ch. 65, § 10. Such association 
may have the right at any time to change its securities on deposit by sub-
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stituting for those withdrawn a like amount in other securities of the charac
ter provided for in this act. 

1 7 7 1 . W i t h d r a w a l . 21 G. A., ch. 65, § 11. The auditor shall permit cor
porations or associations having a deposit with him of such securities to with
draw the same upon filing with him by the president and secretary of such 
corporations and associations, satis factor}7 proof that they are to be used for 
the purpose for which they were originally deposited in his office. 

1 7 7 2 . Co l l ec t ion of i n t e r e s t . 21 G. A., ch. 65, § 12. The auditor shall 
permit corporations or associations having on deposit with him such stocks 
and bonds, notes or other securities, to collect and retain the interest accruing 
on such deposits, delivering to them respectively the evidence of interest as the 
same becomes due, but on default of any corporation or association to make 
or enforce such collection, he may collect such interest and add the same to 
the securities in his possession belonging to such corporation or association, 
less the expense of such collection. 

1 7 7 3 . F o r e i g n c o m p a n i e s . 21 G. A., ch. 65, § 13. Any foreign corpora
tion or association organized under the laws of any other state to carry on the 
business of insuring the lives of individuals or of furnishing benefits to the 
widows, orphans, heirs or legatees of deceased members, or of paying accident 
indemnity, or surrender value of certificate of insurance upon the mutual as
sessment plan, may be licensed by the auditor to do business in this state by 
complying with the following conditions, to wit : Said corporation shall file 
with the auditor of state a copy of its charter or articles of incorporation duly 
certified by the proper officers of the state wherein organized together with a 
copy of its by-laws, application, and policy or certificate of membership. I t 
shall also file with saitt auditor a sworn statement signed and verified by its 
president and secretary, which statement shall contain the name and location 
of the said corporation or association, its principal place of business, the name 
of its president, secretary and other principal officers, the number of certifi
cates or policies in force, the aggregate amount insured thereby the amount 
paid to beneficiaries in event of death or accident, the amount collected of 
each member on each assessment, and the purposes for which assessments are 
made and the authority under which they are made; the amount paid on the 
last death loss and the date thereof, the amount of cash or other assets owned 
by the company and association and how invested; and any information which 
t lie auditor may require. All said statements and papers thus filed shall show 
that death or surrender value of certificate of insurance or accident indemnity 
is in the mam provided for by assessments upon or contributions by surviving 
members of such corporation or association and shall show to the satisfaction 
of said auditor that said corporation or association is legally organized and 
honestly managed, and that an ordinary assessment upon its members or other 
regular contribution to its mortuary fund, is sufficient to pay its maximum cer
tificate to the full limit named therein. Such foreign corporation or associa
tion shall also designate to the said auditor an attorney or agent residing in 
this state on whom service of process or original notice may be made; and in 
the event of a failure to appoint or designate such attorney, such service may 
be made upon the auditor who shall at once notify said company by mailing 
a copy oi said notice to the secretary of said corporation or association, di
rected to his last known postoffice address. Any action commenced in this 
state by service upon such attorney or auditor may be commenced in the county 
of the plaintiff's residence, regardless of the residence of said attorney or audi
tor, and every corporation or association coming into this state shall file with 
the auditor of state a contract or agreement that it will not transfer any action 
commenced against it m any court of this state to the United States courts, 
which contract shall contain the provision that if such transfer is made to the 
United States courts, the certificate of authority issued by said auditor to do 
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business shall be revoked or canceled, and it shall be the duty of the auditor 
to promptly revoke the certificate of such corporation or association as soon 
as such transfer is made; and such corporation or association shall not be per
mitted to do business again within the state. Upon complying with the pro
visions of this section, and upon payment of twenty-five dollars, the auditor 
shall issue to such foreign corporation cr association so complying, a certificate 
of authority to do business in this state, provided the same right is extended 
by the state in which said corporation is organized, to similar corporations or 
associations organized in this state. After any such foreign corporation or asso
ciation shall have been licensed to do business in this state, it shall make before 
the first day of March of each year, to the auditor, on blanks furnished b_y 
him, the same detailed statement as is provided in section eight of this act 
[§ 1768], which statement shall be published in the annual report of the auditor, 
and shall also pay to the auditor, on filing such statement, a fee of twenty dol
lars. Whenever the auditor of this state shall have reason to doubt the solv-
enc}7 of any such foreign corporation or association and the failure to pay the 
full limit named in its certificate or policy shall be such evidence that it is not 
solvent and to require the auditor to investigate, he must for this or other 
good cause, at the expense of such corporation or association cause an exam
ination of its books and papers to be made, and publish and distribute his re
port as provided in section eight of this act [$ 1768], and if in his judgment 
such examination establishes the fact that such corporation or association is 
not financially sound and is not paying its policies to the full limit named 
therein or is conducting its business fraudulently, or if it should fail to make 
the statement required by this act, he may revoke the authority of such cor
poration or association and prohibit it from doing business in this state until 
it can again comply with the provisions of this act. If the auditor appoints 
some one not receiving a regular salary in his office to make the examination 
provided for in this section he shall be entitled to receive five dollars per day 
for his service in addition to his actual traveling and hotel expenses to be paid 
by the association examined or by the state on approval of the executive coun
cil, if the association fails to pay the same. 

As to a similar provision to prevent removals of suits, see note to § 1643. 

1774. Penalty for foreign company. 21 G. A., ch." 65, § 14. Any 
foreign corporation or association doing business in this state that shall refuse 
or neglect to comply with the provisions of this act after the space of ninety 
days after it takes effect shall be deemed and be held to be doing business un
lawfully and any officer or agent of such corporation or association who shall 
do business in this state, or assist in, or knowingly permit the same in viola
tion of the provisions of this act shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined not more than five hundred dollars, or 
be imprisoned in the county jail not more than six months, or both, in the 
discretion of the court. I t shall be the duty of the count}7 attorney to prose
cute any violation of this section when sufficient evidence is presented to him 
to warrant a prosecution of any person charged with its violation. 

1775. P e n a l t y for a g e n t s . 21 G. A., ch. 65, § 15. Any solicitor or 
agent taking or soliciting applications for insurance within this state, for any 
corporation or association doing business on the mutual assessment or natural 
premium plan, after ninety days from the taking effect of this act without the 
certificate herein provided for, or shall take applications when the assessments 
will not pay the certificate or policy in full, without having the application 
form comply with the requirements of section four of this act [§ 1764] shall be 
guilty of a misdemeanor and upon conviction thereof shall be fined in a sum 
not exceeding one hundred dollars for each offense, together with the costs of 
prosecution including attorneys' fee, and shall stand committed to the county 
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jail until the fine and costs are paid. And the county attorney in each county 
shall prosecute parties charged with a violation of this section. 

1776. Violations by domestic companies. 21 G. A., ch. 65, § 16. 
Whenever any Iowa corporation or association shall fail to make its annual 
statement to the auditor on or before the first day of March, or is conducting 
its business fraudulently or not in compliance with this act, or is not carrying-
out its contracts with its members in good faith, then it shall be the duty of 
the auditor to promptly communicate the fact to the attorney-general, who 
shall at once commence action before the district [or circuit] court of the county 
in which said organization is located or any judge thereof, citing the officers 
to appear before said court or judge, and if upon a hearing of said cause, it is 
found to be [for] the best interests of the holders of the certificates of mem
bership in said corporation, said court or judge shall have the power to re
move any officer or officers of said corporation and appoint others in their 
place until the next annual election. If it is found to the best interests of 
said holders of certificates that the affairs of said corporation be wound up 
said court or judge shall so direct and for that purpose may appoint a receiver, 
who shall regard all proper claims for death benefit as preferred claims. Said 
receiver may also upon the approval of the court or judge transfer the mem
bers of said association who consent thereto to some solvent Iowa assessment 
or natural premium association or divide the surplus accumulated in propor
tion to the share due each certificate in force at the time. 

1 7 7 7 . F e e s . 21 G. A., ch. 65, § 17. The auditor shall receive from each 
foreign corporation or association doing business in this state for each certifi
cate issued to its agents or solicitor, as provided in this act, the sum of two 
dollars and from each corporation or association organized under the laws of 
this state the sum of fifty cents. Any other fees to be paid to said auditor 
not provided for in this act shall be the same as provided for in the general 
insurance laws of this state, in relation to life insurance companies. All fees 
collected by the auditor by this act shall be accounted for and paid into the 
state treasury in the same manner as provided in section three thousand seven 
hundred and seventy-eight, code of 1873 [§ 5030.J 

1 7 7 8 . Cer t i f i ca te . 21 G. A., ch. 65, § 18 On compliance with this act 
by any corporation or association the auditor shall issue a certificate setting 
forth: First: The corporate name of the association. Second: Its principal 
place of business. Third: The number of certificates or policies in force at 
the date of its last report. Four th : The sum of money which an ordinary 
assessment for payment of a single certificate or policy would produce in each 
class. Fifth: The amount paid on its last death loss as evidenced by proof on 
file in his office and the date of such payment. Sixth: The amount of secu
rities deposited in his office, and for what purpose deposited. Seventh: Tha t 
it has full}7 complied with the provisions of this act, and is authorized to trans
act business for a period of one year from April first of the year of its issue, 
which certificate shall be published by said association for four weeks in a 
newspaper of general circulation published at the principal place of business 
of said association. 

1779. Penalty for fraud in procuring insurance. 21 G. A., ch. 65, 
§ 19. Any agent, physician, or other person who, shall knowingly and by 
means of concealment or false or fraudulent statements assist in securing from 
any such organization, or assessment association, a policy or certificate of 
membership on the life of any person shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be sentenced to pay a fine not exceeding 
one thousand dollars or undergo an imprisonment of not more than one year 
in the county jail, or both, in the discretion of the court. 

1 7 8 0 . A s s e s s m e n t c o m p a n y ; l ife a n d acc ident . 21 G. A., ch. 65, 
§ 20. Any corporation, or association doing business in this state which pro-
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vides in the main, for the payment of death losses or accident indemnity by 
any assessment upon its members or upon the natural premium plan, shall for 
the purpose of this act, be deemed a mutual benefit association, and shall not 
be subject to the general insurance laws of this state, regulating life insurance. 
No corporation or association, operating upon the assessment plan, promis
ing benefits upon any other event than that of the death or disability resulting 
from accident to the member shall be permitted to do business in this state. 
But this shall not prevent any assessment life association or organization au
thorized by this act, from providing for an equitable surrender value paid-up 
policy or endowment upon the cancellation of any policy or certificate pro
vided the terms and conditions thereof are set forth in said policy or certifi
cate of membership, and provided that such endowment or surrender value 
shall in the main be accumulated during the term of such policy or certificate. 
This act shall not relieve any corporation or assessment association, now doing 
business in this state, from the fulfillment of any contract heretofore en
tered into with its members under its policies or certificates of membership, 
nor shall any member be released hereby from his or her part of said con
tract. 

1 7 8 1 . Benevolent societies. 21 G. A., ch. 65, § 21. Nothing m this act 
shall be construed to apply to any secret fraternal society nor any association 
organized solely for benevolent purposes and composed wholly of members of 
any one occupation, guild, profession, or religious denomination, provided that 
any such society or organization named above in this section, shall by com
plying with the provisions of this act be entitled to all the privileges and be 
amenable to the obligations of this act. 

1 7 8 2 . L ive - s tock c o m p a n i e s . 21 G. A., ch. 65, § 22. The provisions of 
this act shall be applied to all assessment or co-operative live-stock insurance 
companies or associations, now existing or hereafter organized in this or other 
states, so far as the same can be made to apply, and the auditor of state shall 
have the same power and authority in regard to such companies or associa
tions as in regard to mutual benefit associations. 

1 7 8 3 . 21 G. A., ch. 65, § 23. All acts or parts of acts conflicting with this 
act are hereby repealed, provided that nothing in this act shall be construed 
to affect insurance companies known as fixed or level premium companies, 
having a mathematical annual reserve. 

CHAPTER 6. 

OF MUTUAL BUILDING ASSOCIATIONS.' 

1784. H o w formed. 1184. Any number of persons, not less than five, 
may associate themselves and become incorporated as provided in chapter one 
of this title, for the purpose of raising moneys to be loaned to the members 
of the corporation, and to other persons, and for use in buying lots or houses, 
or in building or repairing houses or other purposes. [14 G. A., ch. 30, § 1.] 

1 7 8 5 . P o w e r s . 1185. Such corporation shall be authorized and empow
ered to levy, assess, and collect from its members such sums of money, by rates 
of stated dues, fines, interest on loans advanced, and premiums bid by mem
bers lor the right of precedence m taking loans, as the corporation by its by
laws shall adopt; also to acquire, hold, incumber, and convey all such real 
estate and personal property as may be legitimately pledged to it on such 
loans, or may otherwise be transferred to it in due course of its business; and 
the dues, fines, and premiums so paid by members, in addition to the legal 
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rate of interest on loans taken by them, shall not be construed to make the 
loans so taken usurious; but no person shall hold more than twenty shares in 
any such association. [Same, § 2; 14 G. A., ch. 101.] 

1786. Similar societies heretofore organized. 1186. When mutual 
loan societies, or other associations heretofore organized under the laws of 
this state, with objects similar to those contemplated in the preceding sections, 
and permitting not more than twenty shares of their stock to be owned by 
any one member, have loaned, or shall hereafter loan, their capital or funds, 
or any part thereof, to their members, and have taken, or shall take, notes or 
obligations therefor, secured by mortgages, or otherwise, in accordance with 
the terms of their articles of incorporation and by-laws, such notes, obliga
tions, and securities shall not be construed or held to be usurious by reason of 
any dues, fines, or premiums for the right of preference in taking such loans 
paid in addition to the legal rate of interest, but the same shall be valid and 
binding in all respects, the payment of such dues, fines, or premiums in addi
tion to a rate of interest not exceeding fen per centum per annum, payable, 
annually, or at any less period, notwithstanding. [14 G. A., ch. 30, § 3 ; 
ch. 101.J 

This and the preceding section do not au- the amount actually loaned the contract is 
thcuze the taking of interest upon the pre- usur ious : Haivkeye, Benefit and Loan Ass'n v. 
mium bid for the loan. If the interest charged Blackburn, 48-385; Burlington Mut. Loan 
is more than ten per cent, per annum upon Ass'n v. Heider, 55-424. 

1 7 8 7 . E a r n i n g s . 1187. So much of the earnings of such corporations as 
may be necessary, not exceeding ten per cent, per annum, may be set apart to 
defray the current expenses of said association, and for the purchase of such 
real estate as may be necessary lor the convenient transaction of its business, 
and the residue of said earnings shall be transferred to the credit of the share
holders, and when said shares are fully paid, then to be paid ratably to the 
shareholders. [14 G. A., ch. 30, § 4.] 

[AS to the taxat ion of stock in such associations, see § 1290.] 

C H A P T E R Qa. 

SAVINGS BANKS. 

1788. H o w formed. 15 G. A., ch. 60, § 1. Corporations to be known as 
savings banks may be formed, under and m accordance with the provisions of 
this act, for the purpose of receiving on deposit the savings and funds of 
others, and preserving and safely investing the same, and paying interest or 
dividends thereon; and such corporations, and the stockholders thereof, shall 
be subject to all the conditions and liabilities herein imposed; and hereafter 
no association shall be formed under the general incorporation acts for the 
purpose of transacting such banking business; and all corporations now organ
ized thereunder and doing business as savings banks, shall, on or before the 
first day of July, A. D. 1875, conform to and re-organize under the provisions 
of this act, as hereinafter provided, and any failure or neglect of the proper 
officei s of such associations to comply with the provisions of this act, shall be 
regarded as a forfeiture of all rights and privileges of such associations. 

1789. Organization; examination; capital. 15 G. A.,ch. 60, § 2. It 
shall be lawful for any number of persons, not less than five, to organize sav
ings banks under the provisions of this act, with a paid-up capital stock of not 
less ten thousand dollars in cities and towns ol ten thousand inhabitants, or 
under; and a paid-up capital stock of not less than fifty thousand dollars in 

V O L . 1 — 29 
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cities of over ten thousand inhabitants; which said corporations shall be known 
as sav.ngs banks, and shall have power to transact the usual business of such 
institutions, but not to issue bank-notes to circulate as money; but no such 
association shall have the right to commence business until its officers elect, 
or its shareholders, shall have furnished to the auditor ol state a sworn state
ment of the paid-up capital, and, when the auditor of state is satisfied as to 
the fact, he shall issue to such association a certificate authorizing it to com
mence business, a copy of which shall be published in some newspaper printed 
in the county where such association is located for four consecutive weeks, at 
the expense of such association. If the auditor of state should deem it neces
sary before issuing a certificate, he may make a personal examination of cap
ital stock, or cause one to be made by some competent person appointed by 
him, the expense of which shall be paid by the association. 

1 7 8 0 . A r t i c l e s of i n c o r p o r a t i o n . 15 G. A., ch. 60? § 3. Any five or 
more persons of full age, a majority of whom shall be citizens of this state, 
who may desire to form an incorporated company for the purposes hereinbe
fore specified, shall make, sign and acknowledge, before some officer compe
tent to take acknowledgments of deeds, and file in the office of the recorder 
of the county wherein the principal place of business of the company is in
tended to be located, and a certified copy thereof in the office of the secretary 
of state, articles of incorporation, in which shall be stated, the corporate name 
of the corporation; the object for which the corporation shall be formed; the 
amount of its capital stock; the time of its existence not to exceed fifty 
years; the number of its directors or trustees, and their names, who shall 
manage the affairs of the association for the first year; and the name of the 
city, or town, and county in which the principal place of business of the com
pany is to be located; and a notice must be publishedm some newspaper pub-
1,,-Jicd in the county wherein said bank is located for four consecutive weeks. 
styling the substance of the above requirements. 

1 7 9 1 . Cer t i f i ed c o p y e v i d e n c e . 15 G. A., ch. 60, § 4. A copy of any 
articles of incorporation, filed in pursuance of this act and certified to by the 
recorder of the county in which it is filed, or by the secretary of state, shall be 
received in all courts, and in all actions and proceedings, as presumptive evi
dence of the facts therein stated. 

1 7 0 2 . E n u m e r a t i o n of p o w e r s . 15 G. A., ch. 60, § 5. "When the certifi
cate of the auditor shall have been received, and the articles of incorporation 
shall have been filed and recorded, and publication shall have been made as 
lierembefore provided, the persons who shall have signed and acknowledged 
the same, and such persons as thereafter become their associates, or successors, 
shall bo a body politic and corporate, and by their corporate name shall have 
succession for the period limited, and power: 

First. To sue and be sued in any court; 
Second. To make and use a common seal, and to alter the same at pleasure; 
Third. To purchase, hold, sell, convey, and release from trust or mortgage, 

such real and personal estate as hereinafter provided for in this act; 
Fourth. To appoint such officers, agents, and servants as the business of the 

corporation shall require, to define their powers, prescribe their duties, and fix 
their compensation, and to require of them such security as may be thought 
proper for the fulfillment of their duties; 

Fifth. To loan and invest the funds of the corporation; to receive deposits 
of money, and to loan and invest the same as hereinafter provided, and to re
pay such deposits without interest, or with such interest as the by-laws of the 
constitution may provide; 

Sixth. To make by-laws, not inconsistent with the laws of this state, for the 
organization of the company, and the management of its property, the regu
lation of its affairs, the condition on which deposits will be received, the time 
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and manner of dividing the profits and of paying interest on deposits, and 
for carrying on all kinds of business within the objects and purposes of t he 
company. 

1793. M a n a g e m e n t . 15 G. A., ch. 60, § 6; 22 G. A., ch. 89. The busi
ness and property of such savings banks shall be managed by a board of di
rectors or trustees, of no less than five nor more than nine, all of whom shall 
be shareholders and citizens of this state, the first board to be designated in 
the articles of incorporation; and who shall organize by taking an oath, dili
gently, faithfully, and impartially to perform the duties imposed upon them 
by this act, and not knowingly to violate, or willingly to permit to be violated, 
any of the provisions thereof; that said directors or trustees are the bona fide 
owners in their own right of the stock standing in their respective names on 
the books of the bank; and that the same are not hypothecated, or in any 
manner pledged as security for any loan obtained, or debt owing to said sav
ings bank; a certificate of which oath, signed by each director, and certified 
to by the officers before whom it was taken, shall be filed and preserved in 
the office of the auditor of state. The call for the first meeting of directors 
or trustees shall be signed by one or more persons named as directors or 
trustees in the certificate, setting forth the time and place of meeting, which 
notice shall be delivered personally to each director, or published at least 
ten days in some newspaper published in the county in which is the principal 
place of business of the corporation, or, if no newspaper is published in the 
county, then in a newspaper nearest thereto. A t their first meeting, and as 
often thereafter as their by-laws shall require, the directors or trustees shall 
elect from their number, a president and one or more vice-presidents for the 
ensuing year; and shall appoint a treasurer or cashier, and such other subordi
nate officers, agents, and servants as may be required, who shall hold their 
offices at the pleasure of the board, and who shall give such security for the 
faithful perloimance of their duties as may be required by the by-laws. All 
vacancies in the board of directors or trustees shall be filled, at the next regu
lar meeting after such vacancy shall arise, from among the stockholders, and 
the person receiving a majority of the votes of the whole number of directors 
or trustees shall be duly elected. The directors or trustees, to hold office after 
the expiration of the term of those named in the certificate of incorporation, 
shall be annually elected at such time and place, and in such mode, and upon 
such notice as shall be provided by the by-laws of the company, and shall hold 
office tor one year, or until their successors are elected and qualified. All such 
elections shall be by ballot, and each stockholder shall be entitled to one vote 
for every share of stock held by him, and the persons so receiving the greater 
number of votes, shall be directors of [or] trustees. Shareholders may vote 
by proxy duly authorized, and no shareholder snail be entitled to vote whose 
liability to said bank is past due and unpaid. If it should happen at any time 
that an election of directors or trustees shall not be had on the day designated 
in the by-laws of the compaivy, it shall be lawful on any other day to hold such 
election, after giving due notice, and the directors or trustees shall be continued 
in office until their successors are elected and qualified. A majority of the 
directors or trustees shall constitute a quorum of said board for the transaction 
of business, but in no case shall a measure be declared carried, unless receiv
ing three affirmative votes; but said bank may provide in the by-laws that a 
smaller number, not less than five, one of whom shall be the president and [or] 
vice-president, shall constitute a quorum, which number shall thereupon be 
authorized to transact business. 

1 7 9 4 . D e p o s i t s . 15 G. A., ch. 60, § 7. All savings banks organized under 
this act may receive, on deposit, all such sums of money as shall from time to 
time be offered by tradesmen, merchants, laborers, servants, minors, and 
others. All such banks with a paid-up capital of ten thousand dollars may 
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receive deposits to the amount of one hundred thousand dollars; those with a 
paid-up capital of twenty-five thousand dollars may receive deposits to the 
amount of two hundred and fifty thousand dollars; those with a paid-up cap
ital of fifty thousand dollars, deposits to the amount of five hundred thousand; 
those with a paid-up capital of one hundred thousand dollars, deposits to the 
amount of one million dollars; and no greater amount of deposits shall be re
ceived without a like proportionate increase of cash capital, and which capital 
shall be regarded a guaranty fund for the better security of depositors, and 
so invested in some safe and available securities. The deposits so received 
for the purpose of safe keeping, and invested as provided in this act, shall be 
paid to such depositor or his or her representatives when requested at such 
time or times, and with such interest, and under such regulations as the board 
of directors or trustees shall from time to time prescribe, not inconsistent with 
the provisions of this act, which regulations shall be printed and conspicuously 
exposed in some place, accessible and visible to all, in the business office of 
said bank, and no alteration, which may at any time be made in such rules or 
regulations, shall in any manner affect the rights of depositors in respect to 
deposits, or the interest thereon, made previous to such alteration. It shall 
be lawful for savings banks to require sixty days' written notice of the with
drawal of any deposits, but when there are sufficient funds on hand the offi
cers of the bank may in their discretion waive this requirement. It shall be 
lawful for savings banks to close any accounts upon written notice, as may be 
provided for in the by-laws, to a depositor to withdraw his deposit, after which 
notice it shall cease to draw interest; provided, nothing in this act shall be 
so construed as to prevent such banks in their discretion from issuing cerfifi-
ea,tes of deposits, payable on demand. 

1 7 9 5 . L i m i t a t i o n as t o i n t e r e s t . 15 G. A., ch. 60. § 8. All accounts 
upon which no deposit or drafts shall be made for a period of ten years m 
succession shall be so far closed that neither the sum deposited, nor the inter
est that shall have accrued thereon, shall be entitled to any interest after the 
expiration of the ten years from the date of the last deposit or draft. This 
provision, however, shall not apply to endowments for children, to trust es
tates, nor to other cases where special provision is made therefor at the time 
of the deposit thereof. 

1796. I n v e s t m e n t of funds. 15 G. A., ch. 60, § 9. It shall be lawful 
for the directors or trustees of any such savings bank to invest the funds or 
capital belonging to said bank, and ail moneys deposited therein, and all the 
gains and profits thereof, only as follows, to wit: 

First. In the stocks or bonds, or interest-bearing notes or certificates, of the 
United States. 

Second. In the stocks or bonds, or evidences of debt bearing interest, of 
this state. 

Third. In the stocks, bonds, or warrants of any city, town, county, village, 
or school-district of this state, issued pursuant to the authority of any law of 
this state, but not exceeding twenty-five per cent, of the assets of the bank 
shall consist of town, village, or school-district bonds or warrants. 

Fourth. In notes or bonds secured by mortgage or deed of trust upon unin
cumbered real estale in this state, worth at least twice the amount loaned 
thereon. 

Fifth. I t shall be lawful for said banks to discount, purchase, sell, and make 
loans upon commercial paper, notes, bills of exchange, drafts or any other 
personal or public security; but said bank shall not purchase, hold, or make 
loans upon the shares of its capital stock. 

Sixth, in all cases of loans upon real estate, all the expenses of searches, 
examinations, and certificates of title, or the inspection of property, appraisals 
of value, and oi drawing, perfecting, and recording papers, shall be paid by 
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such borrowers. Wherever buildings are included in the valuation of any real 
estate upon which a loan shall be made by said bank, they shall be insured by 
the mortgagor, for the benefit of the bank for at least two-thirds their value, 
in some reliable company, and the policy of insurance shall be duly assigned 
to the bank; and it shall be lawful for said bank to renew such policy of in
surance from year to year, in case the mortgagor neglects to do so, and may 
charge the same to him. All the necessary charges and expenses paid by 
said bank for such renewals shall be paid bv such mortgagor to the said bank, 
and shall be a lien upon the property so mortgaged until paid. 

1 7 9 7 . R e a l e s t a t e . 15 G. A., ch. 60, § 10. I t shall be lawful for savings 
banks to purchase, hold, and convey real estate only as follows, to wit: 

First. The lot and building in which the business of the bank may be car
ried on. 

Second. Such as shall have been purchased at sales upon foreclosure of • 
mortgages owned by the bank, or upon judgment or decrees obtained or ren
dered for debts due it; and all such real estate as is described in this clause 
shall be sold by said bank within ten years after the title of the same shall be 
vested in it by purchases or otherwise. 

1798. Interest; dividends. 15 G. A., ch. 60, § 11. It shall be the duty 
of the board of directors or trustees, from time to time, to regulate the rate of 
interest or dividends to be allowed to depositors, and to pay the same upon 
the presentation of the deposit-book or certificates; and after the payment of, 
or setting aside a sufficient amount to pay, the interest to depositors of said 
banks, and after deducting the necessary expenses of said banks, the board of 
directors or trustees may make from the surplus profits in hand in cash such 
dividends on the capital stock as in their discretion may seem best and proper. 

1799. Shares; liability of shareholders. 15 G. A.,ch. 60, § 12. The 
capital stock of all banks organized under this act shall be divided into shares 
of one hundred dollars each, and shall be deemed personal property, and shall 
be transferable on the books of the banks in such manner as shall be prescribed 
by the by-laws. No certificate representing shares of stocks shall be issued 
(nor shall such stock be considered as r^[ac]quired) until the whole sum of 
money which such certificate purports to represent shall have been paid into the 
corporation. Shareholders in banks organized under the provisions of this act 
shall be individually and severally liable to the creditors] of the corporation of 
which they are shareholders, over and above the amount of stock by them 
held, to an amount equal to their respective shares so held, for all its liabilities 
accruing while they remained shareholders, and no transfer of stock shall affect 
such liability for the period of six months thereafter; and should any such 
bank become insolvent, and its assets be found insufficient to pay its debts and 
liabilities, its shareholders may, to that extent, be compelled to pay such de 
ficiency, in proportion to the amount of stock owned by each. 

1 8 0 0 . H o w v o t e d . 15 G. A., ch. 60, § 13. Whenever any stock is held by 
any person as executor, administrator, trustee, or guardian, he may represent 
such stock, in person or by proxv7, and any married woman holding stock in 
her own name, in an}7 bank organized under this act, may cast her vote or ap
point her own proxy to vote for her. 

1 8 0 1 . O t h e r a s s o c i a t i o n s . 15 G. A., ch. 60, § 14. Any person author
ized thereto, by resolution of the board of directors or trustees of any corpo
ration, association, or society, having funds deposited, or owning stock, in any 
bank formed under this act, shall be entitled to receive such deposit or to 
transfer such stock, and to cast the vote of such corporation, association, or 
society thereon. 

1802. Deposits by executors, minors, etc. 15 G. A., ch. 60, § 15. 
Whenever any deposits are held by any person or [as] executor, administra-
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tor, trustee, or guardian, he shall be entitled to receive the same; and when
ever any deposit shall be made by any minor the directors or trustees shall 
pay to such depositor such sum as may be due to him or her, although no 
guardian shall have been appointed by or for such minor, or the guardian of 
such minor shall not have authorized the drawing of the same; and the check, 
receipt, or acquittance of such minor shall be as valid as if the same was exe
cuted by a guardian of said minor, or said minor was of full age, if such de
posit was made personally by said minor; and whenever any deposit shall be 
made in her own name by any woman being or thereafter becoming mar
ried, said director[s] or trustees shall pay such sum as may be due to her on 
her receipt or acquittance. 

1 8 0 3 . C a n n o t i s s u e b i l l s . 15 G. A., ch. 60, § 16. No bank organized 
under this act shall, by implication or construction, be deemed to possess the 
power of creating and issuing bills, notes, or other evidences of debt for cir
culation as money; nor shall it be lawful for such bank,or the directors or 
trustees thereof, to contract any debt or liability against the bank, for any 
purpose whatever, except for deposits and the necessary expenses of manage
ment and transacting its business; and the capital stock and the assets of the 
bank shall be security to depositors. 

1804. Pay of and losses to officers. 15 G. A., ch. 60, § 17. No director 
or trustee of a savmg[s] bank, shall, as such, receive any pay or emolument 
for his services; and no trustee, officer, or servant of such savings bank shall, 
directly or indirectly, in any manner, use the funds of the said bank, or its 
deposits, or anj7 part thereof, except for regular business transactions, and all 
loans made to said trustees, officers, servants, and agents of the bank shall 
be upon the same security [asj required of others, and in strict conformity to 
the rules and regulations of the bank; and all such loans shall be made only 
by the board, and shall be acted upon in the absence of the party applying 
therefor; but such reasonable compensation may be paid to the officers of the 
bank as may from time to time be fixed in the by-laws. 

1 8 0 5 . L i m i t of l i ab i l i t i e s . 15 G. A., ch. 60, § 18. The total liabilities to 
any association of any person, or of any company, corporation, or firm, for 
money borrowed, including in the liabilities of a company or firm the liabil
ities of the several members thereof, shall at no time exceed twenty per cent. 
of capital stock actually paid in; provided, that the discount of bona fide 
bills of exchange drawn against actually existing value and the discount of 
commercial or business paper actually owned by the person or persons, corpo
ration, or firm negotiating the same shall not be considered money borrowed. 

1 8 0 8 . M i s n o m e r . 15 G. A., ch. 60, § 19. The misnomer of any such 
savings bank, in any instrument, shall not vitiate or impair the same if it be 
sufficiently described to ascertain the intention of the parties. 

1307. Unauthor ized use of n a m e . 15 G. A., ch. 60, § 20. It shall not 
be lawful for any bank, banking association, or private bankers, to advertise 
or put forth a sign as a savings bank or savings institution; and any bank, 
banking association, or private banker, violating these provisions, shall forfeit 
and pay, for every such offense, the sum of one hundred dollars for every day 
such offense shall be continued, to be sued for, and recovered in the name of 
the people of the state, in any court having cognizance thereof, for the use of 
the school fund. 

1 8 0 8 . P e n a l t y . 15 G. A., ch. 60, § 21. Any person or persons who shall 
put up or cause to be put up or exhibited any sign, or who shall l^sue or circu
late any card, circular, or advertisement purporting to be a savings bank not 
being organized under this act, shall, on conviction thereof, be adjudged guilty 
of a misdemeanor, and be punished by a fine not exceeding fifty dollars for 
aach offense or for each dav such offense shall be continued. 
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1809. Quarterly statements. 15 G. A., ch. 60, § 22. All associations 
organized under the general incorporation laws of this state, for the purpose of 
transacting a banking business, buying, selling, exchange, receiving deposits, 
discounting notes, etc., shall make a full, clear, and accurate statement of the 
condition of the association as hereinafter provided, which shall be verified by 
the oath of the president or vice-president or cashier and two of the directors, 
which statement shall contain: 

First. The amount of capital stock actually paid in. 
Second. The amount of debts of every kind due to banks, bankers, or other 

persons other than regular deposits. 
Third The total amount due depositors including sight and time deposits. 
Fourth. The amount subject to be drawn at sight then remaining on deposit 

with solvent banks or bankers of the country, specifying each city and town 
and the amount deposited in each and belonging to such association. 

Fifth. The amount of gold and silver coin and bullion belonging to such as
sociation at the time of making statement. 

Sixth. The amount then on hand of bills of solvent banks. 
Seventh. The amount of bills, bonds, and other evidences of debt, discounted 

or purchased by such association, and then belonging to the same, specifying 
particularly the amount of suspended debts, the amount considered good, the 
amount considered doubtful, and the amount in suit or judgment. 

Eighth. The value of real or personal property held for the convenience of 
&,uch association, specifying the amount of each. 

Ninth. The amount of undivided profits if any then on hands. 
Tenth. The total amount of all liabilities to such association on the part of 

the directors thereof: 
Which statement shall be forthwith transmitted to the auditor of state and 

be by him filed in his office. 
1 8 1 0 . E x a m i n a t i o n b y a u d i t o r . 15 G. A., ch. 60, § 23. The auditor of 

state shall, at any time he may see proper, make, or cause to be made, an ex
amination of any association, as here [in J after provided contemplated in this 
chapter, or he shall call upon any such association for a report of its state and 
condition as hereinbefore provided, upon any given day which has passed, as 
often as four times in a year, and, which report the auditor shall cause to be 
published for one day in some daily newspaper published in the county where 
such association shall be located, or, if there bo no such newspaper published 
in said county, then such report shall be published in some weekly newspaper 
printed in said county for one week, and the expenses of such publication 
shall be paid by such institution. 

1811 . Auditor to repor t . 15 G. A., ch. 60, § 24. It shall be the duty 
of the auditor of state to communicate to the legislature, at each session, a 
statement of the condition of every savings bank, from which reports have 
been received for the preceding year, and to suggest any amendments in the 
law relative to savings banks which m his judgment may be necessary or 
proper to increase the security of depositors. 

1812. Proceedings against by s ta te . 15 G. A., ch. 60, § 25. Whenever 
it shall appear to the auditor that any savings bank has been guilty of violat
ing this act or the law, or is conducting its business in an unsafe manner, he 
shall, by an order under his hand and seal of office, addressed to the institu
tion so offending, direct discontinuance of such illegal and unsafe practices, 
and he shall demand a conformity with the requirements of this act, and 
wrhenever any such savings bank shall refuse or neglect to comply with such 
order, he shall communicate the fact to the attorney-general of the state, 
whose duty it shall be to institute proceedings against such savings banks as 
are now, or may be hereafter, authorized m law in cases of insolvent corpora
tions. The auditor of state may appoint, and the person or persons who may 
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be appointed by him, to examine the affairs of any savings banks, shall have 
power to administer oaths to any person whose testimony may be required on 
any such examination, and to compel the appearance and attendance of any 
such person, for the purpose of such examination, by summons, subpoena, or 
attachment, in the manner now authorized in respect to the attendance of 
persons as witnesses in the courts of this state, and all books and papers which 
it mav be deemed necessary to examine by the auditor, on the examination so 
appointed, shall be produced, and their pr'>ii:cJ io:i may be compclLd in like 
manner. The expenses of any examination, made in pursuance of this act, 
shall be paid by the savings banks so examined, in such amount as the auditor 
shall certify to be just and reasonable. 

1813. P e n a l t y for fa lse s t a t e m e n t s . 15 G. A., ch. 60, § 26. Every of
ficer, agent, or clerk of any savings bank organized under this act, who shall 
wilfully and knowingly subscribe or make any false statement or false entries 
in the books of such bank, or shall knowingly subscribe or exhibit false papers 
with the intent to deceive any person authorized to examine as to the condi
tion of said institution, or shall wilfully or knowingly subscribe or make false 
reports, shall be deemed guilty of felony, and upon conviction thereof shall be 
fined not exceeding ten thousand dollars, and be imprisoned in the state prison 
not less than two nor more than five years, and be forever after incapable of 
holding any office created by this act. 

1814. I n t e n t i o n a l fraud. 15 G. A., ch. 60, § 27. Intentional fraud on 
the part of savings banks organized under this act, or in deceiving the public 
or individuals in relation to their means or their liabilities, or diversion of the 
funds of the bank to other objects than those mentioned in its certificate of 
incorporation, and the payment of dividends which leave insufficient funds to 
meet the liabilities of the bank, shall subject those guilty thereof to fine of not 
less than live hundred dollars, or imprisonment of not less than one year, 
or by both such fine and imprisonment at the discretion of the court, and shall 
cause a torfeiture of all the privileges herein conferred, and the court may 
proceed to close the bank b}T an information m the manner prescribed by law. 

1 8 1 5 . T a x a t i o n of c a p i t a l . 15 G. A., ch. 60, g 28. The paid up cap.ta' 
of all savings banks organized and doing business under this act shall be sub 
jeet to the same rates ot taxation and rules of valuation as other taxable prop
erty, by the revenue laws of the state, which taxes shah be levied on and paid 
by the banks and not the individual stockholders, and the general assembly 
shall never impose any greater tax upon property employed in banking under 
this act than is or may be imposed upon tne properly ot individuals. The 
Jb-anchise oi all such banks, the savings and funds deposited therein, and the 
mortgages and other securities, wherever the same are invested, are not to be 
taxed, but are expressly exempted therefrom, and may be omitted Irom assess 
ments of the bank required by the revenue laws of this state. 

So much of the capital stock of a savings exempt from taxation by the s ta te : German 
bank as is invented in United States bonds is Am. Saving'! Bank v. Burlinatou, 54-609. 

In general, see notes to § 1297. 

1816. Increasing capital stock. 15 G. A., ch. 60, § 29. Whenever it 
is desired to increase the amount of capital stock of such banks, a meeting of 
stockholders may be called bj7 a notice signed by the officers of said bank, and 
at least a majority of its directors, and published at least thirty days m every 
issue oi some newspaper published in the county where the principal place of 
business of the bank is located, which notice shall specify the object of the 
meeting, the time and place when it is to be held, and the amount which it is 
proposed to increase the capital stock; and a vote of two-thirds of ail the 
shares of stock of said bank shalf be necessary to an increase of the amount of 
capital stock. If at anj7 meeting so called a sufficient number of votes have 
been given in favor of increasing the amount of capital stock, a certificate oi 
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the proceedings, showing a compliance with these provisions, the amount of 
capital stock actually paid in, and the amount to which the capital stock is to 
be increased, and the manner of such increase, shall be made out, signed, and 
verified by the affidavit of the chairman and secretary of the meeting, certi
fied by a majority of the directors or trustees, and filed and recorded as re
quired by the third section of this act. When this is done, the capital stock 
of the bank shall be increased to the amount specified in the certificate. 

1 8 1 7 . Dissolut ion. . 15 G. A., ch. 60, § 30. All savings bank" erginized 
under this act may bo dissolved, prior to the period fixed upon in the certifi
cate of incorporation, by the affirmative votes of stockholders holding three-
fourths of the capital stock, at a meeting of stockholders to be called for this 
purpose and in the manner and after publication of notice as required in the 
preceding section. In all cases of dissolution of a bank hereunder, or the com
mencement of proceedings under this act to close the same, the receiver or re
ceivers appointed thereunder shall not be required or permitted by forced sale 
to sell the securities of said banks, but shall proceed as expeditiously as pos
sible to collect the same and make distribution of proceeds to those entitled 
thereto. 

1 8 1 8 . R e - o r g a n i z a t i o n . 15 G. A., ch. 60, § 31. Any bank or association 
existing under and by virtue of any law of this state may be re-organized 
under the provisions of this act, and when duly organized all securities, real 
estate, or property may be transferred to such new organization; but no such 
re-organization shall have the effect to discharge the original bank, its directors 
or stockholders, from any liability to its depositors or any other person; but the 
same shall continue until legally discharged, and such new organization or bank 
shall be legally liable to pay every claim or demand existing against the bank 
whose assets or property, or any part thereof, it has received by reason of such 
re-organization. All such banks may avail themselves of the provisions [of] and 
become incorporated under this act, by filing with the recorder of the county 
in which the principal place of business is located, and a certified copy thereof 
in the office of the secretary of state, a certificate stating their intention and 
election to become so incorporated thereunder, which election and intention 
may be made and declared by the directors or trustees of such bank or asso
ciation, or a majority of them. The certificate stating such intention may be 
signed by the president and secretary of such corporation, association, or 
bank, and shall be acknowledged before some officer competent to take ac
knowledgments of deeds; and in all other respects existing banks and associa
tions re-organizing hereunder shall comply with, and conform to, all the 
provisions and requirements of this act with reference to the original organ
ization of savings banks, so far as the same may be applicable, and as soon 
thereafter as the auditor's certificate is received and published, as hereinbefore 
provided, may proceed to transact business. 

1819. False statement as to capital. 15 G. A., ch. 60, § 32. Any sav-
ing[sj bank organized under the provisions of this act is hereby prohibited 
from advertising m any way, either by publication or otherwise, any greater 
amount of capital than such banks have [has] actually paid in, and such bank 
shall be subject to a fine of twenty-five dollars for each and every violation 
of this section. 

1 8 2 0 . 15 G. A., ch. 60, § 33. AH acts, and parts of acts in conflict with this 
act, are hereby declared to be inoperative so far as they affect this act. 
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C H A P T E E 6b. 

STATE BANKS. 

1 8 2 1 . N a m e . 21 G. A., ch. 72, § 1. All associations hereafter organized 
under the general incorporation laws of this state, for transacting a banking 
business, buying, or selling exchange, receiving deposits, discounting notes, etc.; 
other than savings banks, shall have the word " s t a t e " incorporated in and 
made a part of the name of such corporation, and no such corporation shall be 
authorized to transact business, unless the provisions of this act have been 
complied with. 

1 8 2 2 . C h a n g e of n a m e . 21 G. A., ch. 72, § 2. All such banking associa
tions other than savings banks, incorporated at the time of the taking effect 
of this act may change their corporate name, by amendment of their respect
ive articles of incorporation, so as to embrace the word " s t a t e " in their re
spective corporate names. 

1 8 2 3 . O t h e r s n o t t o u s e . 21 G. A., ch. 75, § 3. I t shall be unlawful for 
any association, not incorporated, partnership, or individual engaged in bank
ing business, buying or selling exchange, receiving deposits, discounting notes 
and bills etc.; to incorporate or embrace in the name of such associations, 
partnership, or individual the word " state " provided this act shall not apply 
to banking associations organized under the laws of the United States. 

FRAUDULENT BAXK1NG. 

1824. Deposits not to be received by insolvent bank. 18 G. A., 
ch. 153, § 1. No bank, banking house, exchange broker, deposit office, or firm, 
company, corporation, or party engaged in the banking, broker, exchange, or 
deposit business, shall accept or receive on deposit, with or without interest, 
any moneys, bank bills, or notes, or United States treasury notes, or currency 
or other notes, bills or drafts circulating as money or currency, when such 
bank, banking house, exchange broker, or deposit office, firm, or party, is in
solvent. 

1 8 2 5 . P e n a l t y . 18 G. A., ch. 153, § 2. If any such bank, banking house, 
exchange broker, or deposit office, firm, company, corporation, or party, shall 
receive or accept on deposit any such deposits as aforesaid, when insolvent, any 
officer, director, cashier, manager, member, party, or managing party thereof, 
knowing of such insolvency^ who shall knowingly receive or accept, be acces
sor}7, or permit or connive at the receiving or accepting on deposit therein, or 
thereby, any such deposits as aforesaid, shall be guilty of a felony, and upon 
conviction, shall be punished by imprisonment in the state prison for a term 
not to exceed ten years, or by imprisonment in the county jail not to exceed 
one year, or both fine and imprisonment, the fine not to exceed ten thousand 
dollars. 

[As to double liability of stockholders in banks, see §§ 1646-1648.] 
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TITLE X. 

OF INTERNAL IMPROVEMENTS. 

CHAPTER 1. 

OF MILL-DAMS AND EAOES. 

1826. Pe t i t ion . 1188. Any person who owns land on one or both sides 
of a water-course, who desires to erect or heighten any clam thereon, or con
struct or enlarge a raqe therefrom, for the purpose of propelling any mill or 
machinery to be erected on such stream by the water thereof, may file a peti
tion m the office of the clerk of the district [or circuit] court of the county in 
which such mill or machinery is to be erected. [R., §§ 1264, 1274; 10 G. A., 
ch. 31.J 

The action here contemplated is to be com- sity for which private property might properly 
menced by the mill owner. The land owner be condemned. If such s tatutes were now en-
is left to his common-law remedy or his rem- acted for the first t ime it is possible, if not 
edy m equity. And the mill owner may , probable, tha t they would not be sus ta ined : 
after proceedings are commenced, dismiss Fleming v. Hull, 73-598. 
them without the consent of the other par ty : There is no limitation as to t he purpose for 
Hunting v. Curtis, 10-152. which the mills and other machinery are to be 

The statute does not require that the peti- used: Burnham v. Thompson, 35-421. 
tion should be sworn t o : Gammell v. Potter, The proceedings need not necessarily be had 
2-502. before the work is commenced, bu t m a y be 

The dam, when erected in accordance wi th insti tuted while it is in progress: Ibid. 
these provisions, will not be a nuisance, but In the proceeding compensation for damages 
may be so erected and maintained as to become arising after the filing of the petit ion and be-
such: State v. Close, 35-570. fore the assessment by the j u r y should be 

This and the following sections are not im- al lowed: Ibid. 
constitutional: Burnliam v. Thompson, 35- I t is only injuries to lands which wil l be di-
421; the use, though tor private profit, is such rectly afiecfed by the erection ot* the d a m 
a public one as to authorize the taking of pub- which are contemplated. And the owner of 
lie property therefor (arguendo): Stewart v. lands remote from the dam and no t front ing 
Board of Supervisors, 30-9. upon the river need not be made pa r ty to the 

Be/ore the utilization of steam, the estab- proceedings and cannot afterwards recover for 
lishment. of mills and manufactories and the injuries suffered, as, lor instance, sa tura t ion 
use of water-power was deemed a public necos- by percolation: Wilson v. Hanthoi n, 72-451. 

1 8 2 7 . W h a t t o c o n t a i n . 1189. Such petition shall describe with reason
able certainty the locality where such mill or machinery is to be erected, to
gether with that of such dam or race, and also of the lands that will be over
flowed or otherwise affected thereby, and the names of the owners thereof. 
The person filing the petition shall be known as plaintiff and the owners of 
the land as defendants. [R., § 1265.] 

1 8 2 8 . O r d e r for a j u r y ; n o t i c e . 1190. The clerk shall thereupon issue 
an order, to which shall be attached a copy of the petition, directed to the 
sheriff, commanding him to summon a jury composed of twelve disinterested 
electors of his county to meet on a day fixed in said order upon the lands 
therein described, which order, including the copy of the petition, shall be 
served on the defendants in the same manner and for the same length of time 
previous to the day fixed in the order as is required for the service of original 
notices. If any of said defendants are non-residents of the state, they may 
be served by publication as original notices in like cases are recpaired to be 
served. And if any defendant is a minor or insane person who has no guard-
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ian, the clerk, at the time of issuing the order, may appoint a guardian to 
defend for him by indorsement on such order. [R., §§ 1266, 1270.] 

"Where the husband is made party to the ings for condemnation: Lumniery v. Braddy, 
proceeding as the owner of the land the fact 8-33. 
t ha t he afterwards has the title vested in his Jf, upon motion, the writ is quashed, the 
wife colhisively will not enable him to bring court should award another, no original no-
action for damages in disregard of proceed- tice of such second writ being necessary: 

Barnham v. Thompson, 35-421. 

1 8 2 0 . L a n d s i n a n o t h e r c o u n t y . 1191. If any of the lands are situate 
in a county other than that in which the petition is required to be filed, the 
proceedings herein referred to may take place to the same extent and in the 
same manner as if such lands were situated in the countv where the petition 
is filed. [R , § 1270.] 

1830. A c t i o n of j u r y . 1192. The jury shall be sworn to impartially 
and to the best of their skill and judgment view the lands described in the 
petition, and ascertain and appraise the damages each of the defendants will 
sustain by reason of such lands being overflowed or otherwise injuriously af
fected by the dam or race, or the heightening or enlarging the same, and 
whether the dwelling-house, outhouse, orchard, or garden of any defendant 
will be so affected, and if so, whether the same has been placed there for that 
purpose. [11 G. A., ch. 119, § 1.] 

I t is not necessary tha t the inquisition of the be looked at in est imating the damages. The 
j u ry shall say how far the lands of the claim- flooding of a coal-bed or stone quarry, or loss 
an t may be affected by the overflow: Gam- of a spring, or the destruction of a ford, 
mellv. Potter, 2-563. should be taken into consideration: Wallers 

The overflow of agricultural land and the v. Houck, 7-73. 
consequent damage is not the only matter to 

1831. E v i d e n c e ; r e p o r t . 1193. The jury may, in addition to examin
ing the premises, hear and examine witnesses. They shall report their find
ings in writing and attach the same to the order, which shall be returned by 
the sheriff to the clerk, and if it appears therefrom that the dwelling-house, 
outhouse, orchard, or garden of any defendant will be injuriously affected, 
and that the same was placed on the premises for that purpose, such fact shall 
not be considered any bar or hindrance to the construction or building of the 
race or dam. [Same, § 2.] 

Failure of the jury to estimate damages r ight of action to the applicant for any loss or 
which should be included must b e t a k e n ad- damage resulting, but not a d u a l l y foreseen by 
vantage of either in an application to the the jury, nor estimated by them on the inquest: 
court to set aside the verdict and award a new Gammell v. Potter, 6-548. 
inquiry, or else under the provision giving a 

1 8 3 2 . A p p e a l . 1194; 15 G. A., ch. 22. Either party may appeal from 
such assessment of damages to the court where the said pioceedings are 
pending within thirty days after the assessment is made, in the manner, and 
the proceedings on such appeal shall be, as provided in chapter four of this 
title. 

1 8 3 3 . C a u s e s h o w n . 1195. When said report is filed, the clerk shall 
issue an order directed to the defendants, requiring them to appear at the 
next term of the court and show cause, if any they have, why a license should 
not be granted to construct the clam or race, which order shall be served in 
the same manner as hereinbefore directed. [Ii., § 1268.] 

1834. Objections filed; pleadings; amendment of; another jury. 
1196. On or before the day fixed in the order for the defendants to show 
cause, they may file any objections to the prior proceedings or to granting 
the license they see proper. The petition and objections filed thereto shall con
stitute the pleadings, and the same may be amended upon such terms as the 
court deems just, and if the proceedings of the jury are found informal or 
defective in substance, the court may order a new jury to be impaneled 
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upon such terms as to notice as it may direct. The return of the sheriff may
be amended at any stage of the proceedings in accordance with the facts. 

A defendant may plead and prove, by way quiry. Unt i l set aside their ascer ta inment 
of objection, facts tending to show tha t the must be considered conclusive: Gaiamell v. 
granting of the license would be unreasonable Potter, 6-548. 
or not for the public benefit; but he cannot The oveirulmg by the court of a mot ion to 
thus set up matters legitimately involved in set aside the verdict of the j u ry and quash 
the question of damages submitted to the the writ may be appealed from, wi thout any 
jury, and pertinent only to an application to final judgment having been r ende red : Bum-
set aside their finding and award a new in- ham v. Thompson, 35-421. 

1 8 3 5 . W r i t t e n t e s t i m o n y . 1197. Testimony may be taken to be intro
duced on the final hearing before the court, in the same manner that testi
mony is taken in equitable actions triable on written testimony. [11 G. A., 
ch. 119, § 2.] 

1 8 3 6 . L i c e n s e g r a n t e d . 1198. If it shall appear to the court that neither 
the dwelling-house, outhouse, garden, or orchard of any defendant will be 
overflowed or injurious]}7 affected, and the court shall judge it reasonable and 
for the public benefit, license shall be granted to construct such dam or race, 
on the plaintiff paying to the proper parties the damages found by the jury 
and decreed by the court. [R.. § 1269.] 

1 8 3 7 . F o r f e i t u r e of. 1199. If the plaintiff does not begin within one 
year thereafter to construct said dam or race, and finish and have in operation 
the mill and machinery in three years thereafter, and afterwards keep it in 
good repair for the accommodation of the public, or in case said dam, race, 
mill or machinery be destroyed, he shall not begin to repair or rebuild it 
within one year, and finish it in three years, then said license shall be forfeited. 
[Same.] 

1 8 3 8 . C o n t i n u a n c e . 1200. If the order shall not be executed by the 
sheriff on the day therein mentioned, he may, from time to time, appoint an
other day, notice thereof being given to the parties interested as hereinbefore 
provided; and if inquest cannot be completed in one day, the sheriff shall ad
journ the jury, from day to day, until its completion. [R., § 1270.J 

1 8 8 9 . Mo b a r t o a c t i o n . 1201. No proceeding under this chapter shall 
bar an action which could have been maintained if this chapter had not been 
enacted, unless the prosecution or action was actually foreseen and estimated 
upon the inquest. [R., § 1271.] 

This section does not bar an action for dam- and estimated, and tha t such action was there-
ages accruing before the proceeding. But fore bar red: Watson v. Van Meter, 43-76. 
where the jury found that certain land would The fact tha t the land owner is entitled to 
be affected, but allowed no damages, held, recover damages not foreseen and estimated 
that nevertheless, an action for damages sub- by the ju ry does not entit le h im to maintain 
sequeutly suffered must have been foreseen an injunction to restrain the maintenance of 

the c la im: Lmnmery v. Braddy, 8-33. 

1 8 4 0 . H'eW p a r t y . 1202. Any owner of land affected by any proceed
ings under this chapter, who has not been made party by reason of want of 
notice, or from any other cause, may be made party thereto by proper pro
ceedings at any time thereafter. [R., § 1272.] 

1 8 4 1 . Cos t s . 1203. Costs and fees under this chapter shall be the same 
as in other cases for like services, and shall be paid by the plaintiff. [R., § 1273.] 

1 8 4 2 . S i g h t t o r e p a i r . 1204. Where the water backed up by any dam 
belonging to any mill or machinery is about to break through or over the 
banks of the stream or race, or to wash a channel, so as to turn the water of 
such stream or race, or any part thereof, out of its ordinary channel, whereby 
such mill or machinery will be injured or affected, the owner or occupier of 
such mills or machinery, if he do not own such banks, or the lands lying con
tiguous thereto, may, if necessary, enter thereon, and erect and keep in repair 
such embankments and other works as shall be necessary to prevent such water 
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from breaking through or over the banks of such stream or race, or washing 
a channel as aforesaid, such owner or occupier committing thereon no unnec
essary waste or damage, and being liable to pay any damages which the 
owner of the lands may actually sustain by the erection and repair aforesaid. 
[R., §§ 1275, 1276.] 

1843. Penalty for injuring embankment. 1205. If any person shall 
injure, destroy, or remove any such embankment, or other works, the owner 
or occupier of such mill or machinery may recover of such person all damages 
he may sustain by reason of such injury, destruction, or removal. [R., § 1277.] 

1 8 4 4 . F a l l b e l o w d a m . 1206. Any person owning and using a water-
power for the purpose of propelling machinery, shall have the right to ac
quire, maintain, and utilize the fall below such power for the purpose of im
proving the same, in like manner and to the same extent as provided in this 
chapter for the erection or heightening of mill-dams. After such right has 
been acquired, the fall shall be considered part and parcel of said water-
power or privilege, and the deepening or excavating of the stream or tail-
race as herein contemplated shall in no way affect any rights relating to such 
water-power acquired by the owner thereof prior thereto. 

CHAPTER 2. 

OT LEVEES, DRAINS, DITCHES, AND WATEE-COURSES. 

1845. Supervisors to locate. 1207; 16 G. A., ch. 140, § 1; 19 G. A., 
ch. 44, § 1. The board of supervisors of any county having a population of 
five thousand inhabitants, as shown by the last preceding census, may lo
cate and cause to be constructed levees, ditches or drains, or change the direc
tion of any water-course in such county, whenever the same will be conducive 
to the public health, convenience, or welfare. [14 G. A., ch. 120, § 1.] 

The provisions of this chapter are constitu- The work is not to be undertaken for pri-
tional: Hatch v. Pottawattamie County, 43- vate advantage, but for the public good: Pat-
442. terson v. Baumer, 43-477. 

1848. Proceedings; bond; survey; notice. 1208; 19 G. A., ch. 44, 
g 2. A petition signed by a majority of persons resident in the county, own
ing land adjacent to such improvement, shall be first filed in the office of 
the county auditor, setting forth the necessity of the same, the starting point, 
route, and termini. A bond shall be filed in said office with sufficient sureties 
to be approved by the auditor, and conditioned to pay all costs and ex
penses incurred in case the supervisors refuse to grant the prayer of the 
petition. The auditor shall thereupon place a copy of said petition in the 
hands of the county surveyor, or a competent engineer, who shall take with 
him the necessary assistants and proceed to make a survey of the proposed 
levee, ditch, drain, or change in the direction of the water-course, and return 
a plat and profile of the same to the auditor; such return shall set forth 
a full and detailed description of the proposed improvement, its availabil
ity, necessity, and probable cost, with a description of each tract of land 
owned by different persons through which the proposed improvement is to be 
located, how it will be affected thereby, and its situation and level as com
pared with that of adjoining lands, together with such other facts as he may 
deem material. The county auditor shall, immediately thereafter, cause notice 
in writing to be served on the owner of each tract of land along the route of 
the proposed levee, ditch, drain, or change in the direction of such water
course, who is a resident of the county, of the pendency and prayer of said 
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petition, and the session of the board of supervisors at wiiich the same will be 
heard, which notice shall be served ten days prior to said session, in the same 
manner that original notices are required to be served; in case any such owner 
is a non-resident of the county, such notice shall be published for two consecu
tive weeks in some newspaper published in the county. [Same, § 2.] 

A petition to the court signed by the resi- wards a remonstrance must be r ega rded not 
dent '-interested in the impiovements as pre- as a petitioner but as a r emons t ran t : Ibid. 
scribed in this section is a jurisdictional mat- The petition must be signed by a ma jo r i ty 
ter. Unless the requirements of the s ta tu te of the persons residing in the county owning 
in this respect are complied with the supervis- land adjacent to the proposed improvemen t , 
ors CHH obtain no jurisdiction. In the absence otherwise the board will not have t h e jur is -
of a showing by the record of the board or in diction to levy taxes : Shaw v. Supervisors of 
some other manner authorized by law, no pre- Johnson County, 72-763. 
sumption will be exercised of the existence Action by certiorari to review the act ion of 
of the jurisdictional facts necessary to ohow the board of supervisors in levying a t a x to 
that the supervisors acquired authority to act, pay for the construction of a ditch, t h e pro-
such as tha t the petition was signed by the ceedmgs for the establishment of wh ich are 
reouired number of residents: Siehman v. void, m a y be brought within one y e a r after 
Board of Supervisors, 70-627. tbe levy of the t a x : Shepard v. Supervisors of 

A person who signs a petition and after- Johnson County, 72-258. 

1 8 4 7 . L o c a t i o n ; d a m a g e s . 1209; 19 G. A., ch. 44, § 3. The supervisors, 
at the session set for the bearing of said petition, shall, if they find the pre
ceding section to have been complied with, proceed to hear and determine said 
petition; and, if they deem it necessary, shall view the premises, and if they 
find such levee, ditch, drain, or change in the direction of the water-course to 
be necessary, and that the same will be conducive to the public health, con
venience, or welfare, and no application shall have been made for compensa
tion as provided in the next section, shall proceed to locate and establish such 
levee, ditch, drain, or water-course, on the route specified in the plat and re
turn of said county surveyor or engineer. But, if any application for compen
sation has been made, further proceedings shall be adjourned to the next 
regular session; and the county auditor shall forthwith proceed to appoint ap
praisers to assess and determine the damages and compensation of such claimant, 
who shall proceed in the manner as provided by law for the assessment of 
damages in the opening of highways; and the compensation so found and 
assessed in favor of said claimant, shall be paid, in the first instance, by the 
parties benefited by such improvement, or secured to be paid upon such terms 
and conditions as the county auditor may deem just and proper; and the said 
supervisors shall, at the next regular session after such compensation shall have 
been assessed and paid, or secured as aforesaid, proceed to locate and establish 
such levee, ditch, drain, or water-course, as hereinbefore provided. [Same, § 4.] 

1848. Compensation. 1210; 16 G. A., ch. 140, § 2; 19 G. A.,ch. 44, §4"". 
Any person claiming compensation for land required for the purpose of con
structing any such levee, ditch, drain, or water-course, or for damages sustained 
by the change of direction of any such water-course, shall make his application 
in writing therefor to the county supervisors on or before the first day of the 
session at which the petition has been set for hearing, and, on failure to make 
such application, shall be deemed and held to have waived his, her, or their 
right to such compensation. [Same, § 3.] 

1 8 4 9 . W o r k d i v i d e d . 1211; 19 G. A., ch. 44, §5. Said supervisors, when
ever they shall have established an}7 such levee, ditch, drain, or water-course, 
shall divide the same into suitable sections, not less in number than the number 
of owners of land through which the same may be located, and shall also pre
scribe the time within which work upon each section shall be completed. 
[Same, § 5.] 

1850. Letting work; payment. 1212; 16 G. A., ch. 140, § 1; 18 G. A., 
ch. 85, § 8; 19 G. A., ch. 44, § 6. The county auditor shall cause notice to be 
given of the time and place of letting, and of the kind and amount of work 
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to be done upon each section, and the time fixed for its completion, by publi
cation for thirty days m some newspaper printed and of general circulation 
in said county, and shall let the work upon the sections respectively to the 
lowest bidder therefor; and the person or persons taking such work at such 
letting shall be paid in the following manner: The engineer in charge of the 
construction of the levee, ditch or drain shall furnish the contractors monthly 
estimates of the amount of w7ork done on each section; upon the filing of such 
estimates with the county auditor, the auditor shall draw a warrant in favor 
of the contractor for eighty per cent, of the value of the work done, accord
ing to the estimate; and when said levee, ditch or drain is completed to the 
satisfaction of the engineer in charge, and when he so certifies the same to the 
county auditor, then the auditor shall draw a warrant in favor of said con
tractor upon the " levee or drainage fund " for the balance due the contractor, 
as provided in the following section. If any person to whom any portion of 
said work shall be let as aforesaid, shall fail to perform said work, the same 
shall be relet by the county auditor, in the manner hereinbefore provided. 
[Same, § 6.] 

1851. Costs and fees; how paid. 1213; 16 G. A., ch. 140, § 3. The 
auditor and surveyor, or engineers, shall be allowed such fees for services 
under the preceding sections of this chapter as the supervisors shall in each 
case deem reasonable and allow; and all other fees and costs accruing under 
the preceding sections shall be the same as provided by law for like services 
in other cases; and all costs, expenses, cost of construction, fees, and compen
sation for property appropriated, or damages sustained by the change of 
direction of such water-course, which shall accrue and be assessed and deter
mined, shall be paid out of the county treasury, from the fund collected for 
that purpose, on the order of the county auditor. [Same, § 8.] 

A payment out of the general funds con- render the tax provided by the next section 
trary to the provisions of tius*section does not invalid: Patterson v. Baumer, 43-477, 481. 

1852. Assessment of costs and damages. 1214; 16 G. A., ch. 140, 
§ 4; 19 G. A., ch. 44, § 7; 21 G. A., ch. 139. Whenever any such ditch, 
drain or change in the direction of any water-course, shall have been located 
and established, as provided in the preceding section, or when it shall be nec-
essary, to cause any snch ditches, drains or water-courses to be re-opened and 
repaired, the auditor shall commission and appoint six disinterested freeholders 
of the county, not interested in a like question, who shall within twenty days 
after such appointment, personally inspect and classify as '• dry," " low," 
" w e t " or "swamp," all the land benefited by the location and construction 
of such ditch, drain or water-course, or the repairing or re-opening of the same 
and shall make an equitable apportionment of the cost, expenses, costs of 
construction, fees and compensation for property appropriated or damages 
sustained by the construction of any such ditch, dram, change of direction of 
such water-course or of repairing and re-opening the same and make report 
thereof in writing to the board of supervisors, which apportionment shall ac
crue and be assessed among the owners of the land benefited by the location, 
construction or the re-openmg and repairing of such ditch, drain or water
course, in proportion to the benefit to each of them through, along the line, or 
in the vicinity of whose lands the same may be located, constructed or re
opened and repaired respectively and the same may be levied upon the lands of 
the owner so benefited, in said proportions and collected in the same manner 
that other taxes are levied and collected for county purposes and the amounts 
so assessed and collected shall be paid out of the county treasury, from the 
funds collected for that purpose on the order of the county auditor and said 
commissioners shall receive for each day's service when so engaged, two dol
lars to be paid out of the funds so collected. Any such ditch, dram or water-
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course, which is now or may hereafter be constructed, so as to prevent the 
surplus and overflow waters from the adjacent land from entering the same, 
is hereby declared a nuisance and the same may be abated as provided in title 
twenty, chapter five, of the code of Iowa, and the diverting, obstructing, im
peding or filling up of such drains, ditches, or water-courses in any manner by 
any person, without legal authority is hereby declared a nuisance and any per
son convicted of such crime, shall be punished as provided in title twenty-four, 
chapter fifteen, of the code for the punishment of nuisances. ISTothing in this 
chapter contained shall be construed so as to prohibit any landowner from ap
pealing from the order of the board in assessing his land, for any of the pur
poses mentioned in this section, to the circuit [district] court of the county, in 
the same manner that appeals are taken in the location of highways, nor shall 
the same be construed so as to prohibit the maintenance of an action for the 
recovery of any taxes erroneously or wrongfully assessed, for any of the pur
poses mentioned in this sectioned and in order to show that such assessment 
was erroneous or wrongful, it shall only be necessary to prove that such lands 
so assessed were not benefited by the location, construction or maintenance, 
of such ditch, drain or water-course. 

[The section of the Code for which this is a substi tute had previously been amended by 19 
G. A., ch. 44, § 7, so as to apply to levees as wel l ; but by the act repealing the Code section and 
substituting the foregoing, no reference is made to levees.] 

" Vicinity," as used in this section, does not and levy a t a x therefor, a n original petition 
mean adjoining to or abutt ing on, but near by, for an injunction to restrain its collection, 
close by, or neighboring country. The board when the only ground of complaint is t ha t 
being vested with the power to determine the g round j s not benefited, is not the proper 
what land in the vicinity should be assessed r emedy : Hatch v. Pottawattamie County, 43-
has a large discretion as a local t r ibunal and 442. 
may assess one parcel of land more, another By ordering payment t he board of super-
less, and others not at all, and from the action visors determine tha t the work has been 
of the board in this respect no appeal is pro- completed, and this is a mat te r wi th in their 
vided for: Lambert v. Mills County, 58-666. authori ty to determine, and their action can-

As the county has thus ample power to pro- not be reviewed in a proceeding to enjoin the 
vide for the payment of a debt incurred for collection of t axes : Patterson v. Baumer, 43 -
the construction of a ditch by the levy of a 477. 
special t a x therefor, a judgment m a y be Irregular i ty in let t ing of one contract should 
rendered against it upon a warrant issued, pay- not render the t a x levied by the county lor 
able out of the special fund for the construe- payment of a ditch constructed void, when 
tion of such improvement. Demand on the the t ax levied was to pay for the entire work : 
board to levy a t ax to pay such warrant is not Ibid. 
necessary before maintaining such action. I t Land owners in the vicinity of an improve-
seems, however, tha t the creditor, after obtain- ment must be presumed to have notice of the 
rag judgment on such warrant , could not by action of the county in ordering the work and 
mandamus compel the treasurer to pay such causing it to be prosecuted, and of any ir-
judgment out of the general funds of the regularities in the lett ing of the contracts 
county, a method of raising amounts for the therefor, and by failure to object befpre the 
payment of such claims being provided by expenditure of money and labor by the count}' 
s ta tu te : Mills County Nat. Bank v. Mills and the contractors, they will be estopped 
County, 67-697. from objecting to the collection of the t axes : 

Where the board of supervisors make an Ibid. 
equitable apportionment ot the cost of a ditch 

1853. R e c o r d kept . 1215. The auditor shall keep a full and complete 
record of all proceedings had in each case. [Same, § 7.] 

1854. A p p e a l s . 1216; 16 G. A., ch. 140, § 5; 19 G. A., ch. 44, § 8. The 
petitioners or any of them, or the applicant for compensation for land taken 
or for damages sustained by reason of the change of direction of any water
course, may appeal from the order locating and establishing such levee, ditch 
or drain or changing the direction ot such water-course or refusing so to do, 
and from the amount allowed as damages by pursuing the same method pro
vided for appeals from assessment of damages in the location of highways 
and the auditor shall make out transcripts as provided m appeals taken from 
the assessment of damages in case of highways. 

V O L . 1 — 30 
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LEVEES OK DRAINS THROUGH TWO OE MOEE COUNTIES. 

1855. Location by commissioners. 17 G. A., ch. 121, § l; 19 G. A . 
ch. 44. § 9. In all cases when it becomes necessary to construct a levee or dram 
through two or more contiguous counties or parts of counties, and a petition 
for such levee or drain has been presented to the board of supervisors of the 
counties through which such levee or drain is to constructed, it shall be the 
duty of the board of supervisors of each of such counties to appoint a commis
sioner to act with the commissioner or commissioners of such other counties 
in locating such levee or drain. 

The provisions of this section do not dis- the improvement as required by § 1816: Rich' 
pense with the necessity for a petition sisrued man v. Boardof Supervisors, 70-627. 
by a majority of the residents interested in 

1 8 5 8 . A c t i o n . 17 G. A., ch. 121, § 2 ; 19 G. A., ch. 44, § 10. I t shall be 
the duty of the commissioners appointed under section one of this act [§ 1855], 
to meet within twenty days after the appointment of the last commissioner 
by such board of supervisors, and at once locate such levee or drain through 
their respective counties. 

1 8 5 7 . 18 G. A., ch. 85, § 1. Chapter one hundred and twenty-one of the 
acts of the seventeenth general assembly [§§ 1855,1856] is amended by adding 
thereto the following sections: 

1858. Engineer. 18 G. A., ch. 85, § 2; 19 G. A., ch. 44, § 11. The said 
comm'ss'oners shall appoint a competent engineer, who shall have charge of 
the construction of said levee, ditch, drain or change in said water-course. 

1859. Survey; plat ; report. 18 G. A., ch. 85, § 3; 19 G. A., ch. 44, 
§ 11. Said commission shall continue until the levee, drain or ditch is fully 
completed. They shall, in connection with the engineer in charge, proceed to 
make a survey of the proposed levee, ditch, drain or change of water-course, 
and return a plat and profile of the same to the county auditor of each county 
through which the same may pass. Such return shall set forth a full and de
tailed description of the proposed improvement, its availability, necessity and 
probable cost, with a description of each tract of land owned by different per
sons through which the proposed improvement is to be located, or which may 
be benefited by reason of its construction, how it will be affected thereby, and 
its situation and level as compared with that of adjoining lands, together with 
such facts as they may deem material. The county auditor and the board of 
supervisors of each county shall then proceed in the same manner as though 
the levee, ditch or drain was all located in one county, as provided by sections 
one thousand two hundred eight, and one thousand two hundred nine, code of 
J 873 [§§ 1846, 1847]. 

1 8 6 0 . A p p e a l . 18 G. A., ch. 85, § 4; 19 G. A., ch. 44, § 11. Any person 
aggrieved by the action of the board of supervisors of any county in locating 
&a,d levee, ditch or drain, or in fixing the number of acres ol land benefited 
i \ rcascii of the construction of such levee, ditch or drain, shall have the 
iifchu oi "ppeal to the circuit (districtj court of the county in which such per
son's 1Mnd may be situated, by serving notice thereof to the first four petition
er?,, within twenty days after such action of the board of supervisors. 

ISfei... Proportional tax. 18 G. A., ch. 85, § 5; 19 G. A., ch. 44, § 11. 
When a levee, ditch or drain has been located in two or more counties, the land 
benefited by the levee, ditch or drain shall be proportionally taxed, as pro
vided m section twelve hundred and fourteen, code of 1873 [§ 1852], the same 
:i-< th.ovf h tli t t levee or drain and land were all in one county. 

•, J:i„ .'^Jtesss a n d doiiCxC.icy. 18 G. J\., ch. 85, § 6; 19 G. A., ch. 41, 
§ 1 1 . Whon a greater amount of money is collected by the county treasurer 
of a county through which such levee, ditch or drain may pass than is needed 
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to pay for the work actually done in that county, and if in any county there 
should be more work done than the equitable tax in that county will pay for, 
then the boards of supervisors of the several counties shall confer together 
and ascertain where the excess and deficiency exist, and the countv7 where the 
excess exists shall transfer the excess to the county or counties where the defi
cit exists. 

1863. Additional levy. 18 G. A., ch. 85, §7; 19 G. A., ch. 44, § 11. If 
the levy first made by the several boards of supervisors should be insufficient to 
pay for the construction of the levee, ditch or drain, then the several boards 
may make an additional levy in the same ratio as the first was made. 

1864. Levees, ditches or drains in public highway. 20 G. A., ch. 
186, § 1. Ditches or drains may be located and constructed within the limits 
of any public highway and on either or both sides thereof, and levees or em
bankments upon and along the same; provided, thev7 are so constructed as not 
to prevent public travel thereon. The engineer or commissioner appointed to 
locate ditches, drains, levees or embankments, may recommend the establish
ment of a public highway upon and along the route of the same, and the board 
of supervisors may establish the same on such recommendation in the same 
manner as on the report of a highway commissioner. All levees built by taxa
tion under the drainage laws shall be under the control of the board of super
visors of the county in which the}7 are situated, and the board shall have the 
power to grant the right of way thereon to any railway company that will 
maintain the same while used for railway purposes: provided, the steps for 
condemnation and payment therefor, contained in chapter four, title ten, of 
the code, shall first be taken by said company; provided further, that nothing 
in this section shall be construed so as to require such ditches or levees to be 
kept up at the expense of the county. 

1865. Pe t i t i on for d r a i n ; p r o c e e d i n g s . 20 G. A., ch. 186, § 2. When
ever the petition of one hundred legal voters of the county, setting forth that 
any body or district of land in said county, described by metes and bounds, or 
otherwise, is subject to overflow, or too wet for cultivation, and that in the 
opinion of petitioners the public health, convenience or welfare, will be pro
moted by draining or leveeing the same, and also a bond, conditioned as re
quired by section one thousand two hundred and eight of the code [§ 1846], 
shall be filed with the county auditor, he shall appoint a competent engineer 
or commissioner, who shall proceed to examine said district of lands, and if 
he deem it advisable to survey and locate such ditches, drains, levees, embank
ments and changes in the direction of water-courses as may be necessary for 
the reclamation of such lands or any part thereof, and he shall make substan
tially the same report and the same proceedings shall be had as now provided 
by law for the location and construction of ditches, drains and changes in 
water-courses, and two or more counties may unite in such work of reclama
tion in the manner now provided by law. 

1866. Drainage bonds. 20 G. A., ch. 186, § 3; 22 G. A., ch. 97. If the 
board of supervisors shall be of opinion that the estimated cost of reclamation 
of such district of lands is greater than should be levied and collected in a 
single year from the lands benefited, they may determine what proportion of 
the same should be levied and collected each }7ear, and they may issue drain
age bonds of the county bearing not more than eight per cent, annual interest, 
and payable in the proportion and at the times when such taxes so appor
tioned will have been collected, and may devote the same at par to the pay
ment of such work as it progresses, or may sell the same at not less than par, 
and devote the proceeds to such payment; and should the cost of such work 
exceed the estimate, a new apportionment of taxes may be made and other 
bonds issued and used in like manner; but in no case shall any such bonds run 
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longer than fifteen years, and at least ten per cent, in amount of those issued 
on the first estimate shall be payable annually. The board of supervisors 
may divide the land to be benefited into drainage districts, which shall be 
accurately described and numbered, and such drainage bonds shall be in sums 
of not less than fifty dollars each, and shall be numbered consecutively and 
issued as other county bonds are, and shall specify that that they are drainage 
bonds, and designate by its number the drainage district on account of which 
they are issued. And in no case shall the amount of bonds issued exceed fifty 
per cent, of the value of the lands in such drainage districts as shown by the 
last assessment for taxation. Provided that each bond so issued shall express 
on its face, that the same shall only be paid by taxes assessed, levied and col
lected on the lands within the district so designated and numbered and for 
the benefit of which district such bond was issued: And provided, further, that 
m no case shall any tax be levied or collected for the payment of such bond 
or bonds, or the interest thereon, on any property outside of the district so 
numbered, designated and benefited. 

1867. T a x to p a y b o n d s . 20 G. A., ch. 186, § 4. I t shall be the duty of 
the board of supervisors to levy each year on the lands benefited a tax suffi
cient to pay the interest on such bonds and so much of the principal as falls 
due in the succeeding year, and such tax shall be collected in the same man
ner as other county taxes, and shall be carried to the credit of the drainage 
district on account of which the bonds are issued, and shall be used to pay the 
principal and interest of said bonds as the same falls due: -provided, that any 
surplus may be devoted to payment of works of reclamation in said district or 
repairs thereof. 

DP.AINAGE OF SWAMP OE MABSH LAND. 

1868. Pe t i t i on for. 1217. Any person owning any swamp, marsh, or 
wet land, desiring to drain the same by cutting a ditch through the land of 
others, and who is unable to agree upon the terms thereof with such other 
persons, may make application in writing to the township trustees of the 
township where such swamp or marsh land, is situated, with a description of 
such land, the commencement and termini of the proposed ditch, and a de
scription of the land belonging to others, with their names, through wiiich it 
will pass. Such petition shall be filed by the township clerk. [13 G. A., ch. 
159, § 1.] 

The previsions of § 1878 authorizing pro- than where such drainage is required in the 
ceedings by which a land owner may acquire interest of the public health by reason of 
the right to locate under-ground drains land being wet or swampy are unconstitu-
through the land of another in other cases tional: Fleming v. Hull, 73-598. 

1869. Not ice . 1218. When the application is filed the clerk shall notify 
the trustees, who shall immediately determine upon the time and place they 
will meet to consider the application, and shall cause the applicant and all 
persons owning land through which said ditch is to pass, who are residents of 
the county, to be notified of the time and place of said meeting, which notice 
shall be served ten days previous to such day in the same manner as original 
notices, and if any of such owners of land are non-residents of the county, 
said notice shall be served on them by posting up copies thereof in three pub
lic places in the towmship, satisfactory proof by affidavit of such posting, and 
places where posted, shall be furnished said trustees and filed with the clerk. 
[Same, § 3.] 

No appeal from the action of the board in of the party whose land is assessed: Lambert 
assessing the cost of the improvement upon v. Mills County, 58-666. 
land in the vicinity is provided for in behalf 

1870. Hear ing . 1219. Upon the day fixed for the hearing, the trustees, 
if satisfied that the requirements of the preceding section have been complied 
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with, may proceed to hear and determine the matter of the application, or 
they may adjourn the same to a future day, and, if necessary, may cause an
other notice to be served in the manner above required. But such adjourn
ment shall not be for a longer period than twenty days. [Same, § 3.] 

1 8 7 1 . A c t i o n of t r u s t e e s . 1220. If the trustees are satisfied from a per
sonal examination of the premises, or from evidence of witnesses, that such 
swamp or marsh lands are a source of disease, that the public health will be 
promoted by draining the same, that such ditch is necessary for the proper cul
tivation of such lands, that the permanent value thereof will be increased 
thereby, and that it is necessary, in order to drain said lands, that such ditch 
should pass through the lands of others, they shall determine the direction, 
depth, and width of such ditch, as near as may be, and, if necessary, may em
ploy the county surveyor to assist them, and after such examination, or hear
ing such evidence, said trustees may order or refuse the construction of said 
ditch. All the findings and doings of the trustees shall be reduced to writ
ing, and entered of record by the clerk. [Same, §§ 1, 3, 6.] 

All the different facts enumerated as calling would promote the public health, the establish-
for a ditch should exist in a given case to jus- ment of the ditch will be invalid: Hull v. 
tify its establishment; and where the record Baird, 73-528. 
does not show that the township trustees The presumption will be that there was not 
found that the lands to be drained were a a finding by the trustees upon any fact not 
source of disease, and that their drainage made of record: Ibid. 

1 8 7 2 . Cos t s ; b o n d . 1221. The applicant shall pay all costs of the pro
ceedings before the trustees, and they may require, before fixing the day of 
meeting as above provided, such applicant to give bond with sureties, to be 
approved by the township clerk, conditioned to pay all such costs and expenses. 
[Same, § 9.] 

1 8 7 3 . A s s e s s m e n t of d a m a g e s . 1222. If the trustees are satisfied the 
ditch will damage the land of any person, other than the applicant for the 
ditch, through which it has been located, they shall assess the amount to be 
paid the owner, and after payment, or tender of the same, to the person en
titled thereto within thirty days after the same is assessed or ascertained on 
appeal in the circuit [district] court, or, in case no damages are assessed, the 
applicant may enter upon the land through which the ditch passes, with the 
necessary implements to accomplish the work. [Same, §§ 4, 5.] 

1 8 7 4 . A p p e a l . 1223. The applicant, or any person through whose land 
the ditch is located, may appeal from so much only of the order or action of 
the trustees as relates to the assessment of damages to the circuit [district] 
court, in the same manner as to bond, the conditions thereof, notice of appeal, 
and the time within which it is to be taken, as is provided by law in cases 
of appeals from the assessment of damages on the location of highways. The 
tou-nship clerk shall approve the bond and make out a transcript of the pro
ceedings before the trustees within ten days after the bond is filed and ap
proved, and file the same with the clerk. [Same, § 7.] 

The owner of land in the vicinity to whom the right to appeal: Lambert v. Mills County, 
a part of the expense is assessed, but whose 58-666. 
land is not crossed by the ditch, is not given 

1 8 7 5 . Trial of appeal . 1224. On the trial of such appeal, the person 
claiming damages shall be plaintiff and the applicant defendant, and if the 
appeal is taken by any person other than the applicant, judgment shall be 
rendered bj7 the court lor the amount found due such person as damages, 
which may be entorced as are other judgments; and if the appeal is taken by 
the applicant, no judgment shall be rendered for the amount found due any 
person as damages, but the amount thereof shall be certified to the township 
clerk, and the same shall thereafter be regarded as if the same had been assessed 
by the trustees at the time so certified. The court shall make such disposition 
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of the costs, as is required in similar cases in appeals from the assessment of 
damages on the location of highways. But the payment or acceptance of the 
damages assessed by the trustees shall bar the right to appeal. 

[Sec. 1225 is repealed by 21 G. A., ch. 53, § 4.] 

1876. D i t c h repaired . 1226. If the ditch becomes out of repair, the 
applicant, or any one interested therein, may make application in writing to 
the township trustees for leave to repair the same, whereupon such trustees shall 
make such orders in relation thereto as they deem proper, and may empower 
such applicant or other interested person to enter upon the land of another 
for the purpose of repairing such ditch. [Same, § 8.] 

1877. P e n a l t y for obstruct ing . 1227. Any person who shall dam up, 
obstruct, or in any way injure any ditch or ditches so opened, shall be liable 
to pay to the person owning or possessing the swamp, marsh, or other low 
lands for the draining of winch such ditch or ditches shall have been opened, 
double the damages that shall be assessed by the jury for such injury, and in 
case of a second or other subsequent offense by the same person, treble such 
damages. [Same, § 11.] 

TILE OE OTHER TJNDEE-GEOUND DEAINS. 

1878. Application; notice. 20 G. A., eh. 188, § 1; 22 G. A., ch. 96, 
§ 1. Whenever any person who is the owner of any swamp, wet or marsh 
land, which on account of its condition may endanger the public health, or is 
not for that reason in a proper condition for cultivation, shall desire to con
struct any tile or other under-ground drain through the land of another and 
shall be unable to agree with the owner or owners of such land as to the same, 
he may file with the clerk of the towmship where said land is situated an ap
plication therefor, giving a description of the land or lands through which he 
may desiije to construct the same, and the township clerk shall forthwith 
notify the township trustees of said township of said application, who shall 
fix a time and place for the hearing of same, which time shall not be more than 
twenty days distant, and they shall cause said clerk to notify the applicant 
and land owner of the time and place of said hearing at least ten days beiore 
the time fixed for the hearing of same, which notice shall be in writing, signed 
by said clerk, and shall be served on said applicant and land owner, if within 
the county, and if not then upon his agent lor said land, if within the county 
in the same manner as is now provided by law for the service of original no
tices, and in case that neither said party nor his agent are residents within 
said county, then the same snail be served by posting written notices in three 
public places m said township, one of which shall be upon said land, at least 
fifteen days before said hearing. 

The original act (20 G. A., ch. 188) was not construct a drain over the land of another, and 
limited in its application to lands which were therefore it was unconstitutional as providing 
wet and swampy or to cases where the public for the taking of private property tor other 
health required that it should be drained, but than public purposes: Fleming v. Hull, 73-
was applicable to cases where the owner of 598. 
land simply desired for his own advantage to 

1879. H e a r i n g . 20 G. A., ch. 188, § 2; 22 G. A., ch. 96, § 2. Upon the 
day fixed for hearing, if said trustees are satisfied that the provisions of the 
prior section have been complied with, they may proceed to hear and deter
mine the same and shall have power to adjourn from time to time until same 
is completed. Provided that no adjournment shall be for more than fifteen 
days. 

1880. A c t i o n of t r u s t e e s . 20 G. A., ch. 188, § 3 ; 22 G. A., ch. 96, § 3. 
The said trustees may fix the point or points of entrance and exit or outlet of 
said tile or other under-ground drain on said land, the general course of same 
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through said land, the size and depth of same, when the same shall be con
structed, how kept in repair, what connections may be made with same, 
what compensation, if any, shall be made therefor, and any other question 
arising m connection with same; and they shall reduce their findings 10 writ
ing which shall be filed with the clerk of said township, who shall record it in 
full in his book of records of said township, and said finding and decision shall 
be final unless appealed therefrom as hereinafter provided for. 

1881. Connecting drains. 20 G. A., ch. 188, § 4; 22 G. A., eh. 96, § 4. 
Wherever an}7 water-course or natural drainage line crosses the boundary line 
between two adjoining land ow7ners and both parties desire to drain the land 
along such water-course or natural drainage line, but are unable to agree upon 
the conditions as to the juncture or connection of the lines of tile or other 
drainage at the boundary line aforesaid, then and in such case the township 
trustees shall have full authority to hear and determine all questions arising 
relative thereto between such land owners and to render such judgment there
upon as shall to them seem just. 

1882. Along highways. 20 G. A., ch. 188, § 5; 22 G. A., ch. 96, § 5. 
Any person shall have the right to go upon any public highway to construct 
an outlet to a drain provided he shall leave the highway in as good condition 
as it was before the drain was constructed, to be determined by the supervisor 
of highways in the district where the work is done. 

1883. Across railroads. 20 G. A., ch. 188, § 6; 22 G. A., ch. 96, g 6. 
Whenever any railroad crosses the land of any person or persons who desire 
to drain their land for any of the purposes set forth in section one of this act 
[§ 1878], the party or parties desiring such drain or drains shall notify the rail
road company by leaving a written notice with the nearest station agent, stat
ing in such notice the starting point, route or termination of such drain or 
drains, and if the railroad company refuse or neglect for the space of thirty 
days to dig across their right of way a drain of equal depth and size of the 
one dug by the part)7 who sishes [wishes] to drain his land, then the party 
who desires to dram the land may proceed to dig such drain and the railroad 
company shdi be liable for the cost of the construction of such drain, to be 
collected in any court having jurisdiction. 

1884. A p p e a l . 20 G. A., ch. 188, § 7; 22 G. A., ch. 96, § 7. Either party 
may appeal to the district court of the county from all the findings of the 
township trustees, within ten days after the findings have been filed with the 
clerk, and the party appealing shall cause a notice in writing of ilie taking of 
said appeal to be served upon the opposite party for the same time and in the 
same manner as now provided by law for service of original notice in the dis
trict court; and if the appellant is the party petitioning for the drain, he must 
furnish a bond conditioned to pay all the costs of appeal assessed against him, 
said bond to be approved by the township clerk; and the matter snail be tried 
de novo in said court; provided that if the appellant does not recover a more 
favorable finding or judgment m the district court than he did before the 
trustees, he shall pay all the costs of the appeal. 

The original act (18 G. A., ch. 188) provided of trial by jury and deprived him of his prop-
for an appeal only in case damages were erty without due process of law: Fleming v. 
awarded, and was therefore unconstitutional Hull, 73-598. 
because it denied the land owner the right 

1 8 8 5 . Transcr ipt . 20 G. A., ch. 188, § 8; 22 G. A., ch. 96, § 8. In case 
of appeal the township clerk shall certify to the district court a transcript of 
the proceedings before said trustees, which shall be filed in said court with the 
appeal bond, the party appealing paying for said transcript and tne docketing 
of said appeal as in other cases, and upon appeal the party claiming damages 
shall be plaintiff and the applicant defendant. 
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1886. Costs. 20 G. A., ch. 188, § 9; 22 G. A., ch. 96, § 9. The applicant 
shall pay the costs of the trustees clerk and serving of notices on the hearing 
before the trustees, and shall pay all damages awarded before entering on the 
construction of said tile or other drain through the lands of the other. 

1887 . Repairs . 20 G. A., ch. 188, § 10; 22 G. A., ch. 96, § 10. In case 
any dispute shall arise as to repair of any tile or other under-ground drain the 
same shall be determined by said trustees in same manner as in the original 
construction of same. 

1888 . Dra ins across h ighways . 21 G. A., ch. 55, § 1. When any water
course or natural drain crosses any public highway in the state of Iowa, and 
the adjoining or abutting land owner wishes to cross said highway with an 
under-ground tile drain for an outlet, or to connect with another under-ground 
tile dram, they shall notify the road supervisor having supervision over that 
public highway to be crossed, in writing, specify the depth of drain and size 
of tile to be used in crossing said highway, and give the road supervisor twenty 
days' time to construct said under-ground tile drain. 

1889. Supervisor shall construct . 21 G. A., ch. 55, § 2. When the 
road supervisor receive said written notice, he shall order said under-ground 
tile dram constructed across said highway, and pay for the tile and construc
tion of the same out of any money or fund in his command. 

1890 . Construct ion by owner . 21 G. A., ch. 55, § 3. If the supervisor 
fails to construct said under-ground tile drain within the twenty days' time, 
then the abutting or adjoining land owner may go upon the highway and 
construct said under-ground tile drain across said highway, and he shall receive 
pay for constructing the same, including tile used in crossing said highway, 
out of any money or fund belonging to such road district, provided he shad 
leave the highway in as good condition as it was before the drain was con
structed. 

DBAINAGE OF COAL LANDS. 

1891. How done; damages assessed. 1228. Any person, or corpora
tion, owning or possessing any land underlaid with coal, who is unable to mine 
such coal by reason of the accumulation of water in such mine, may drain the 
same through, over, or under the surface of land belonging to another person, 
and if such person or corporation and the owner of the land cannot agree as 
to the amount of damages that will be sustained by such owner, the parties 
may proceed to have the necessary right of way condemned and the damages 
assessed under the provisions of chapter four of this title. [10 G. A., ch. 91; 
11 G. A., ch. 66.] 

DRAINAGE OF LEAD MINES. 

1892. Compensation for. 1229. Any person or corporation, who, by 
machinery, such as engines or pumps, or by making drains or adit levels, or 
in any other way, shall rid any leaa-bearing mineral lands or lead mines of 
water, thereby enabling the miners and the owners of mineral interests in said 
lands to make them productive and available for mining purposes, shall be 
entitled to receive one-tenth of all the lead mineral taken from said lands as 
compensation for said drainage. [10 G. A., ch. 37, § l.J 

The provision giving one-tenth of the lead property without due process of law: Ahem 
mineral as compensation in such cases is not v. Dubuque, etc., Mining Co., 48-140. 
unconstitutional as depriving the owner of his 

1893 . Setting apart. 1230. The owners of the mineral interest in said 
lands, and persons mining upon and taking lead mineral from said lands, shall 
jointly and severally set apart and deliver from, time to time, when demanded, 
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the said one-tenth part of said mineral taken from said lands to the person or 
corporation entitled thereto as compensation for drainage. The owners of 
the mineral interest in said lands, shall allow the party entitled to such com
pensation, and his agents, at any and all times to descend into and examine 
said mines and to enter any building occupied for mining purposes upon any 
of said lands and examine and weigh the mineral taken therefrom. [Same, 

1894. Penalty. 1231. Upon the failure or refusal of any owner of the 
mineral interest in said lands, or of any person taking the mineral therefrom, 
to comply with the provisions of the preceding section, the person or corpo
ration entitled to said compensation for drainage may sue for and recover the 
value of said mineral in any court of competent jurisdiction. And upon the 
hearing of any such case, if it shall appear that the defendant obstructed 
the plaintiff in the exercise of the right to examine the said mines, and to 
weigh said mineral, or concealed or secretly carried away any mineral taken 
from said lands, the court shall render judgment for double the amount proved 
to be due from such defendant. [Same, § 3.] 

1895. Notice to smel ters . 1232. The person or corporation entitled to 
said drainage compensation, may, at any time, lea-ve with any smelter of lead 
mineral in this state, a written notice stating that said person, or corporation, 
claim of the persons named in said notice, the amount to which said person 
or corporation may be entitled, which notice shall have the effect of notices in 
garnishment, and also authorize the said smelter to retain, for the use of the 
persons entitled thereto, the one-tenth part of the mineral taken from said 
land and received from the person named in said notice; the payment or de
livery of the one-tenth part of the mineral taken from any of said lands by 
any one of the persons whose duty it is made hereby to pay or deliver the 
same, shall discharge the parties liable jointly with him except their liability 
to contribute among themselves. [Same, § 4.] 

1896. Bight of way . 1233. Any person, or corporation, engaged as 
aforesaid, in draining such mines and lead-bearing mineral lands, whenever he 
or they shall deem it necessary for the prosecution of their work, shall have 
the right of way upon, over, or under the surface of such mineral lands and 
the contiguous and neighboring lands, for the purpose of conveying the water 
from said mineral lands by troughs, pipes, ditches, water races, or tunnels, and 
the right to construct and use shafts and air holes in and upon the same, doing 
as little injurj' as possible in making said improvements. [Same, § 5.] 

1897. Damages for. 1234. If the said person, or corporation, engaged 
i;i Iraining as aforesaid, and the owner of any land upon which said right of 
way may be deemed necessary cannot agree as to the amount of damages 
which will be sustained by the owner by reason thereof, the parties may pro
ceed to have the same assessed under the provisions of chapter four of this 
title. [Same, § 6.] 

1898. Consent of owners. 1235. The foregoing provisions shall not be 
construed to require the owners of the mineral interest in any of said lands to 
take mineral therefrom, or to authorize any other person to take the mineral 
from said lands without the consent of the said owners. [Same, § 7.] 

CHAPTER 3. 

OF WATEE-POWEE IMPROVEMENTS. 

1899. Taking land for. 1236. There is granted to any corporation here
after organized in accordance with law, for the purpose of utilizing and im-
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proving any water-power within this state, or in the streams lying upon the 
borders thereof the right to take and hold so much real estate as may be 
necessary for the location, construction, and convenient use of its canals, con
duits, mains, and water-ways, or other means employed in the utilization of 
such water-power, and for the construction of such buildings and their appur
tenances as may be required for the purposes aforesaid. Such corporation 
may also take, remove, and use for the construction and repair of its said 
canals, water-ways, buildings, and appurtenances, any earth, gravel, stone, 
timber or other materials, on or from the land so taken. Compensation shall 
be made for the lands and materials so taken and used by such corporation, 
to the owner, in compliance with and in the manner provided in chapter four 
of this title. [14 G. A., ch. 79, § 1.] 

1900. U s e Of h i g h w a y s . 1237. Such corporations may use, raise, or 
lower, any highway for the purpose of having their said canals, water-ways, 
mains, and pipes, pass over, along, or under the same; and in such case shad 
put such highway, as soon as may be, in good repair and condition, for the 
safe and convenient use of the public. And such corporation may construct 
and carry their canals, conduits, water-ways, mains, or water-pipes, across, 
over, or under any railway, canal, stream, or water-course, when it shall be 
necessary for the construction or operation of the same, but shall do so in such 
manner as not to impede the travel, transportation, or navigation upon, or 
other proper use of, such railway, canal, or stream. But the powers con
ferred in this section, can only be exercised in cities and towns with the con
sent and under the control of the city council or trustees of said municipal 
corporations. [Same, § 2.] 

1901. P u b l i c l a n d s . 1238. Such corporations are authorized to pass over, 
occupy, and enjoy, any of the school, university, and saline, or other lands of 
this state, whereoi the fee, or any use, easement, or servitude therein is m the 
public, making compensation therefor. But no more of such land shall be-
taken than is required for the necessary use and convenience of such corpora
tions. [Same, § 3.] 

1902. P o w e r s . 1239. Such corporations, in addition to other powers, 
skil l have the following: To borrow money for the purpose of constructing, 
renewing, or repairing their works, and to make, execute, and deliver con
tracts, bonds, notes, bills, mortgages, deeds of trust, and other conveyance, 
charging, or incumbering their property, including all and singular their fran
chises, or any part or parcel thereof; to erect, maintain and operate canals, 
conduits, mams, water-ways, mills, factories, and other buildings and machin
ery, including water-ways, sluices, and conduits, for the purpose of carrying 
waste water off from said premises to the stream from which the same was 
taken, or other convenient place; to let, lease, or sell, and convey any portion 
of their water supply, and any of the buildings, mills, or factories, or machin
ery aforesaid, for such sums, prices, rents, toils, and rates, as shall be agreed 
upon between the parties; and to lay down, maintain, and operate, such water 
mains, conduits, leads, and service pipes as shall be necessary to supply any 
building, village, town, or city, with water; and the grantee of any such cor
porations, or purchaser of the said property, franchise, rights and privileges, 
under and by virtue of any judicial sale, shall take and hold the same as fully 
and effectually, to all intents and purposes, as the same were held and enjoyed 
by such corporations. [Same, § 4.J 

[The word " prices " in the twelfth line is erroneously omitted in the Code.] 

1903. C o m p l e t i o n ot w o r k ; l e g i s l a t i v e contro l . 1240. Such corpo
ration shall take, hold, and enjoy the privilege of utilizing and improving the 
water-power, and the rights, powers and privileges aforesaid, which shall be 
specifically mentioned and described in its articles of incorporation; provided, 
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it shall proceed in good faith to make the improvements and employ the pow
ers in its said articles of incorporation mentioned, and shall, within two years 
from the date of its organization, provide the necessary capital, complete the 
preliminary surveys, and actually commence the work of improving and utiliz
ing the water-power, and furnishing the supply of water so mentioned in its 
articles of incorporation; and said water-works and canals shall be completed 
within five years from the time when said corporation has been organized; 
and, provided further, that the rights, powers, and privileges conferred by this 
chapter shall be at all times subject to legislative control. [Same, § 5.] 

C H A P T E R 4. 

TAKING PEIVATE P E O P E E T T FOE WOEKS OF INTEBNAL IAIPBOVEMENT. 

1904. By railway; limit of. 1241; 17 G. A., ch. 126. Any railway 
corporation organized in this state, or chartered by or organized under the 
laws of the United States or any state or territory, may take and hold, under 
the provisions of this chapter, so much real estate as may be necessar37 for 
the location, construction, and convenient use of its railway, and may also 
take, remove, and use for the construction and repair of said railway and its 
appurtenances, any earth, gravel, stone, timber, or other materials, on or from 
the land so taken; the land so taken otherwise than by the consent of the 
owners, shall not exceed one hundred feet in width, except for wood and water 
stations, unless where greater width is necessary for excavation, embankment, 
or depositing waste earth. [II., § 1314.] 

Provis ions const i tu t ional : The use for 
which land appropriated for a right of way is 
taken is a public one although it is for private 
profit, and the provisions authorizing the tak
ing of private property for such purpose upon 
compensation being- made are therefore con
stitutional : Stewart v. Board of Supervisors, 
30-9. 

N a t u r e a n d ex ten t of r i gh t : The rail
way company procuring the right of way is 
the owner of its right of way so long as it is 
used for railway purposes, and the owner of 
the land taken has no right to go thereon for 
the construction of fences or other purposes: 
Heefcett v. Wabash, St. L. & P. R. Co., 41-467. 

The company may take, remove and use for 
the construction and repair of its railway and 
appurtenances any earth, gravel, stone, timber 
or other material on or from the land con
demned, and is not limited as to the quantity 
of such materials to be used in the construc
tion and repair of its road. The limitation to 
so much as is necessary implied under this 
section relates to the quantity of land to be 
taken: Winklemans v. Des Moines N. W. R. 
Co., 63-11. 

It would seem that the company may sink 
wells on its right of way, for the purpose of 
supplying its engines with water, and would 
not be liable in damages for thus diverting 
percolating water from a spring upon the ad
joining land of the person granting the right 
of way: Hougan v. Milwaukee &St. P. R. Co., 
35-558. 

Timber standing upon the property taken 
for right of way, other than that necessary 
for the construction of the railway, remains the 

property of the owner of the land: Preston v. 
Dubuque & P. R. Co., 11-15. 

The statute by express language author
izes the taking of material for the construc
tion and use of the railway, but under a right 
of way deed granting an easement ' ' for all 
purposes connected with the construction, use 
and occupation of the railway," held, that 
the railway company was not authorized to 
take sand for use in constructing a round
house, but the owner might take such sand so 
far as not interfering with the use of the 
land for railroad purposes: Vermilya v. Chi
cago, M. & St. P. R. Co., 66-606. 

By the condemnation proceedings a corpora
tion requires the right to the exclusive use of 
the surface of the land, and the condemna
tion is made on the theory that this use of the 
surface will he perpetual: Holtingsworth v. 
Des Moines & St. L. R. Co., 63-443; Cum-
mings v. Des Moines cfc St. L. R. Co., 63-397; 
Clayton v. Chicago, I. & D. M. Co., 67-238. 

The conveyance to a railway of a right of 
way conveys only an easement: Brown v. 
Young, 69-625. 

Const i tu tes an i n c u m b r a n c e : The right 
of way over land for a railway is an incum
brance for which a grantee of the land may 
recover on a covenant against incumbrances, 
although he knew of the existence of such 
right of way at the time of purchasing: Bar
low v. McKmley, 24-69; Jerald v. Elly, 51-321; 
Flynn v. White Breast Coal, etc., Co., 72-738. 

But the mere use and exercise of a right of 
way over the property is not sufficient to es
tablish such right or raise a presumption of 
its existence: Jerald v. Elly, 5i-321. 
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S u b j e c t t o f o r e c l o s u r e p r o c e e d i n g s : 
Where a railway company takes a deed for a 
r ight of way, and enters into possession pend
ing foreclosure proceedings against the prop
erty, it is bound by decree and sale thereunder, 
though not made a par ty : Jacksoii v. Center-
ville, M. <Sc A. R. Co., 64-292. 

W i d t h which, m a y b e t a k e n : Under the 
s ta tutory provision allowing the condemnation 
of a strip of land one hundred feet in width, 
the company is not limited to fifty feet on each 
side of its track, but the track may be located 
anywhere on the tract t aken : Stark v. Sioux 
City & P. R. Co., 43-501. 

A d d i t i o n a l w i d t h : Where a company has 
the power to build an additional lateral road 
auxil iary to the original road, the construc
tion and maintenance o£ which is possible only 
u pon an independent r ight of way, the right 
ot way statute, limiting the width of right of 
way to one hundred feet, does not prevent the 
condemnation of land for such additional 
road; and the same power may be exercised 
by another corporation, even though it derives 
all its means from the first, and builds the 
road with the express design of leasing i t : 
Lower v. Chicago, B. & Q. R. Co., 59-563. 

Where a company entered into possession of 
and constructed its road over a right of way 
th i r ty feet in width acquired by deed, anil 
subsequent proceedings to condemn a right of 
way seventy feet wide were instituted, held, 
tha t the subsequent proceedings must be con
sidered as intended to secure a right of way 
in addition to that acquired by deed: Gray v. 
Burlingtun <fc M. R. R. Co, 37-119. 

When a railway company applies for a hun
dred feet or less in width for a right of way, 
it mus t be conclusively presumed that the 
amount applied for is necessary, and the fact 
t h a t the company owns land on one side of 
such r ight of way will not limit the amount 
which it mav condemn: Stark v. Sioux City 
& P. R. Co., 43-501. 

D e p o t g r o u n d s : Under a previous stat
ute , held', that a company had no r ight to 
condemn additional land for depot grounds, 
and tha t therefore any proceeding for that 
purpose might be enjoined: Forbes v. Delash-
mutt, 68-164. 

U s e b y a n o t h e r r o a d : Where right of 
way over land has been acquired by one rail
road the owner cannot have an injunction 
against another road for using such right of 
way under agreement wi th the road to which 
it belongs: Holbert v. St. Louis, K. C. & N. 
R. Co., 38-315. 

A p p r o p r i a t i o n o f r i g h t o f w a y toy 
a n o t h e r c o m p a n y : The easement acquired 
by a railroad company is acquired to public 
use, and is in the na ture of a grant from the 
state for the uses and purposes provided by 
law, and when the company fails to carry out 
the purposes of the grant, the legislature may 
transfer the easement to another company 
upon making compensation to the former 
company : Noll v. Dubuque, B. & M. R. Co., 
32-66; Central Iowa R. Co. v. Moulton & A. 
R. Co.. 57-249. 

Transfer t o a n o t h e r r o a d : Where a r ight 
of way has been deeded to one rai lway com
pany in consideration of the benefit to be de
rived from the construction of its line, such 

right of way cannot be transferred by that 
company to another proposing to construct a 
different line not running in the same direc
t ion: Crosbie v. Chicago, I. & D. R. Co., 62-
189. 

W h o e n t i t l e d t o c o n d e m n : It is suffi
cient under the s tatute to allege tha t the party 
seeking to secure a r ight of way is a corpora
tion duly organized, and engaged in budding 
a rai l road: Chicago, N. & S. W. R. Co. v. 
Mayor of Newton, 36-299. 

A fore ign c o r p o r a t i o n could not, before 
the amendment of this section, procure right 
of way by condemnation proceedings, and 
might be restrained by injunction from using 
property for r ight of way unti l the right was 
in some other manner procured: Holbert v. 
St. Louis, K. C. & N. R. Co., 45-23. 

Before the change in the s tatute allowing 
foreign corporations to condemn land for right 
of way, held, tha t where nothing appeared to 
the contrary it would be presumed that the 
condemnation was properly made on behalf of 
a corporation duly authorized to institute the 
proceedings: Kostendader v. Pierce, 37-645. 

H o r s e r a i l w a y s : The provisions for con
demning right ot way for the use of railway 
companies are applicable to railways operated 
by animal power as well as those operated by 
s team: Clinton v. Clinton & L. H. R. Co., 
37-61, 

R a i l w a y s i n c i t i e s : By S, 623 the method 
of assessing damages for right of way is made 
applicable to damages caused to abutt ing own
ers from the construction of a railway upon 
the streets of a city, and such proceedings can 
be insti tuted only by the company and not by 
the property owner, who may have an action 
for damages without regard to the method of 
assessment thus provided: Muiholland v. Des 
Moines, A. <fc W. R. Co., 60-740. 

Fur ther as to the r ights of railway compa
nies to construct their tracks over the streets 
of cities and towns, see notes to § 623. 

P a r o l l i c e n s e : Where the company by 
parol license enters upon ground to construct 
its rai lway the subsequent payment of the 
damages assessed gives it an easement by con
tract , which, though arising upon parol, con-
not be revoked: Slocumb v. Chicago. B. & Q. 
R. Co., 57-675. 

In such case a subsequent purchaser takes 
subject to the right of way, whatever it is, if it 
does not exceed the s tatutory width, and can
not set up non-user by t he company of a por
tion, and adverse possession thereof, to defeat 
its r igh ts : Ibid. 

P r e s u m p t i o n : Where a railway company is 
conceded to be in rightful possession of a r ight 
of way it will be presumed that it has an ease
ment acquired either by condemnation or pur
chase: Drake v. Chicago, R. I. & P. R. Co., 
63-302. 

S u b s e q u e n t c o n d e m n a t i o n : Where the 
compensation for the r ight of way has not only 
been agreed upon, but also paid to the land 
owner by the corporation, and he has conveyed 
the r ight of way, proceedings to condemn 
such r ight of way cannot be instituted, and 
would be entirely void for want of jurisdic
tion : Council Bluffs & St. L. R. Co. v. Bentley, 
62-446. 

In an action against a railroad by an adja-
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cent owner for damages for the occupation of a Where a ra i lway company having a right of 
street in which such adjacent owner holds the way thir ty feet in width insti tuted proceedings 
fee, it is error to reject a deed from such to condemn a r ight of way seventy feet in 
owner to the company for right of way over width, held, tha t such proceedings mus t be 
his premises: Frith v. Dubuque, 45-406. considered as intended to secure an additional 

The occupation of premises taken for r ight r ight of way, and tha t payment of the damages 
of way cannot be enjoined for failure to pay assessed in such proceedings did not cancel 
therefor under proceedings which have been the obligation entered into by the company in 
declared void where the company has a deed accepting the deed: Gray v. Burlington <& M. 
granting it a r ight of way substantial^ ' the JR. R. Co., 37-119. 
.same as that occupied: Bentley v. Wabash, St. 
L. & P. R. Co., 61-229. 

1 9 0 5 . F o r re servo i r s . 1242. I t may, also, take and hold additional real 
estate at its water-stations, for the purpose of constructing dams and forming 
reservoirs of water to supply its engines. Such real estate shall, if the owner 
requests it, be set apart in a square or rectangular shape, including all the 
overflowed land, by the commissioners as hereafter provided; but the owner of 
the land shall not be deprived of access to the water or the use thereof in 
common with the company on his own land. And the dwelling-house, out
house, orchards, and gardens of any person shall not be overflowed or other
wise injuriously affected by any proceeding under this section. [12 G. A., 
ch. 117, § 1.] 

1 9 0 6 . P ipes . 1243. Any such railway corporation may lay down pipes 
through any land adjoining the track of the railway, not to a greater distance 
than three-fourths of a mile therefrom, unless by consent of the owners of the 
land through which the pipes may pass bev'ond that distance, and maintain 
and repair such pipes, and thereby conduct water for the supply of its engines 
from any running stream; and shall, without unnecessary delay, after laying 
down or repairing such pipes, cover the same so as to restore the surface of 
the land through which they may pass to its natural grade; and shall, as soon 
as practicable, replace any fence that it may be necessary to open in laying 
down or repairing such pipes; and the owner of the land through which the 
same may be laid, shall have a right to use the land through which such pipes 
pass in any manner so as not to interfere therewith; said pipes shall not be 
laid to any spring, nor be used so as to injuriously withdraw the water from 
any farm; provided, that such corporation shall be liable to the owner of any 
such lands for any damages occasioned by laying down, regulating, keeping 
open, or repairing such pipes, such damages to be recoverable from time to 
time as they may accrue in any ordinary action in any court of competent 
jurisdiction. [Same, § 2.] 

1 9 0 7 . D e p o t g r o u n d s . 20 G. A., ch. 190, § 1. Any railway corporation 
owning or operating a completed railway in the state of Iowa, shall have 
power to condemn lands for necessary additional depot grounds in the same 
manner as is provided by law for the condemnation of the right of way: 
Provided, that before any proceedings shall be instituted to condemn such 
additional grounds, the railway company shall apply to the railway commis
sioners, who shall give notice to the land owner and examine into the matter 
and report by certificate to the clerk of the circuit [district] court in the city 
m which the land is situated, the amount and description of the additional 
lands necessary for the reasonable transaction of the business, present and 
prospective, of such railway company. Whereupon said railway company 
shall have power to condemn the lands so certified by the commissioners. 

MANNER OF CONDEMNATION. 

1 9 0 8 . Sheriff 's j u r y ; d a m a g e s assessed . 1244. If the owner of any 
real estate, necessary to be taken for either of the purposes mentioned in the 
three preceding sections [§§ 1904-1906], refuse to grant the right of way, or 
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other necessary interest in said real estate required for such purposes, or, if 
the owner and the corporation cannot agree upon the compensation to be paid 
for the same, the sheriff of the county in which said real estate may be situ
ated, shall, upon the application of either party, appoint six disinterested free
holders of said county, not interested in a like question, who shall inspect said 
real estate and assess the damages which said owner will sustain by the appro
priation of his land for the use of said corporation, and make report in writing 
to the sheriff of said county, and if said corporation shall, at any time before 
it enters upon said real estate for the purpose of constructing said railway, 
pay to said sheriff for the use of said owner, the sum so assessed and returned 
to him as aforesaid, it may construct and maintain its railway over and across 
such premises. [B,, § 1317; 12 G. A., ch. 117, § 3.] 

M e a s u r e of d a m a g e s : The damages con- The value of growing crops upon the right 
templated are the " j u s t compensat ion" pro- of way to be taken m a y b e considered in as-
vitled for by Const., art. 1, £ 18. The owner sessing the compensation: Ibid. 
is to have a fair equivalent in money for the The question whether, because of the con-
injury done him by the taking of his property, struction of the road, the land is made more 
I t is the r ight of way which is appropriated, wet than it otherwise would be is a proper 
not the fee in the land; but the right of way one, it not being sought to show that such 
is such as is peculiar to a railroad, and is the damages were a result of the improper con-
right to all freedom in locating, constructing, struction of the road: Britton v. Des Moines, 
using and repairing such road and its appur- O- & S. R. Co., 59-540. 
tenances, and taking and using for that pur- The fact t ha t the road-bed is constructed in 
pc sa only, any earth, gravel, stone, timber, a cut is a proper fact to be shown in estimat-
e t c , ou or lrom the land taken, and the right ing damages: Cummins v. Des Moines & St. 
to make cuts, embankments, etc.. and in- L, R. Co., 63-397. 
eludes the rights incident to rapid locomotion While the land owner is not entitled to 
as against the owner of the fee. It seems prove the proximity of the depot or the num-
that the right of way is intended to be in per- ber of tracks as independent elements of dam-
petui ty : Henry v. Dubuque & P. R. Co., 2-288. age, yet such evidence may be admissible in 

The question as to the proper measure of determining the extent to which the company 
damages in such cases discussed and the t rue would probably use the ground taken in carry-
measure declared to be the difference between ing on its business: Ibid. 
the market value of the land entire, and its As the company acquires the right to oc-
market value after the right of way is carved cupy and use the whole of the right of way, it 
ou t : Ibid.; Sater v. Burlington, etc., Plank cannot have the damages assessed on the 
Road Co., 1-386. theory tha t it will in fact use but part, and 

The amount of damage to be allowed is what therefore that the occupation of buildings sit-
will compensate plaintiff for the appropriation uated upon the right of way will not be dis-
of the right of way. I t may be more or less tu rbed: Ibid. 
t han the value of the property t aken : Gear v. Unless it appears tha t the reversionary right 
Chicago, C. <& D. R. Co., 39-23. of the land owner is of some value, as, tor 

Where the damages to a leasehold estate instance, by reason of the land being under-
are to be assessed, the proper measure of laid by coal or mineral, it is not error to dis-
damages is the difference in value of the an- regard such reversionary interest and assess 
nual use of the property, before taking and the damages at the market value of the prop-
after: Renwick v. Davenport & N. W. R. Co., ertv t aken : Ibid.; Hollingsworth v. Des Moines 
49-664. <& St. L. R. Co., 63-443. 

The land owner is entitled to the full and The company may take, remove and use for 
fair value of the land appropriated, and, in the construction and repair of its railway and 
addition thereto, to such sum as will compon- appurtenances any earth, gravel, stone, tim-
sate him for the depreciation in value of his ber or other material on or from the land con-
adjoining land by reason of the right of way, demned, and is not limited as to the quant i ty 
irrespective of any benefits of the road to the of such materials to be used in the construc-
laud; but speculative, contingent or future tion and repair of its road. The limitation to 
damages, not affecting the market value, can- so much as is necessary implied under this 
not be allowed: Smalley v. Iowa Pacific R. section relates to the quant i ty of land to bo 
Co., 36-571. t aken : WinMemans v. Des Moines N. W. R. 

Increased danger of injury to or destruction Co., 62-11. 
of the property by reason of exposure to fire Although the right of way taken is an ease-
or other daggers incident to the operation of ment and the fee remains in the owner, j e t , 
a railroad are elements of damage for which unless it is made to appear that the fee bur-
compensatioji should be m a d e : Small v. Chi- dened wi th the easement is of some d<ster-
cago, Ji T. & p, R. Co.. 50-338. 314; Dreher miuative value, the assessment ot damages 
v. Iowa Soutbi>vsleni Ti. Co., 53-599. should be based on the full value of the land 

But it i" error to take into account the value actually taken, and it is not error to refuse to 
of speciiic property, such as a grove or house, instruct the j u ry on the theory tha t the feo 
which might be destroyed by fire: Lance v. remains iu the owner, and tha t at s o me t i me 
Chicago, M. & St. P. R. Co., 57-636. in the future the land may cease to be used 



CODE, § 1244.] TAKING PRIVATE PROPERTY. 4 7 9 

for railway purposes and revert to such 
owner : Clayton v. Chicago, I. & D. R. Co., 
67-238. 

Where a railway company was seeking to 
condemn a r ight of way between the property 
of a riparian owner and the Mississippi river, 
held, tha t the owner was entitled to damages 
caused to an embankment constructed by h im 
extending out to a crib in the r iver: Renwick 
v. Davenport & N. W. R. Co., 49-664. 

The owner is not invested with the r ight to 
cross the r ight of way after its appropriation 
at his pleasure. Whatever r ight he has in 
that respect is subservient to that of the com
pany using the road for the running of its 
t ra ins: Ibid. 

The question of the r ight of passage, as af
fected by the taking of the right of way, may 
be shown as affecting the damages* Bell v. 
Chicago, B. & Q. R. Co., 74-343. 

Various items of damage held properly 
taken into account by a witness in testifying 
as to the market value of land after taking the 
right of w a v : Smalley v. Iowa Pacific R. Co., 
36-571. 

The prices at which other lands in the vicin
ity of the premises had been sold about the 
t ime of the commencement of the proceedings 
is not receivable in the absence of evidence 
that there was any similarity between the lots 
in question and those which it was claimed 
had been sold: Cummins v. Des Moines & St. 
L. R. Co., 63-397; Hollingsworth v. Des Moines 
& St. L. R. Co., 63-443. 

It is proper for the court to state the law 
governing damages in such cases as found in 
the constitution and statutes of the state, no 
matter wha t evidence is introduced: Ball v. 
Keokuk & N. W. R. Co., 74-132. 

M a r k e t v a l u e : In determining the dam
ages the proper rule is to first ascertain the 
fair market value of the premises over which 
the proposed improvement is to pass, irre
spective of the improvement, and also the like 
value of the same in the condition in which 
the promises will be after the land for the im
provement has been taken, irrespective of the 
benefit which will result from the improve
ment, and the difference in value will consti
tu te the measure of compensation: Sater v. 
Burlington, etc., Plank Road Co., 1-386. 

The owner may be a witness generally as to 
the value of the land before and after appro
priation, leaving the opposite party, by his 
right of cross-examination, to learn the ability 
of the witness to judge in the premises and 
what he takes into consideration in making 
up his j udgmen t : Ibid. 

In determining the amount of damage the 
witness may be allowed to testify as to the 
value immediately before the right of way 
was taken and immediately alter, not taking 
into consideration the benefit to the l and : 
Harrison v. Iowa Midland ft. Co., 36-323. 

The opinion of a witness as to the va ue be
fore taking is admissible: Henry v. Dubuque 
& P. Ji. Co., 2-288, 311. 

It is usual to take the testimony of the wit-
i vis upon quistions of the value of property 
n lira he stal(-s und-r oath that he knows its 
vauie or that he knows the value of like prop-
>r,\ : Ball v. Keokuk & N. W. R'y Co., 74-
132 

I t is not proper in such proceedings to show 
by evidence at w h a t price the purchase of 
r ight of way from adjoining tracts has been 
secured, unless it is shown tha t such t rac ts 
were of like character or t h a t the r ight of w a y 
had a uniform and marketable value in t h a t 
neighborhood: King v. Iowa Midland R. Co., 
34-458. 

In ascertaining the damages to land used, 
improved and occupied together as one farm, 
witnesses cannot be asked as to the value of 
detached parcels: Winklemans v. Des Moines 
N. W. R. Co., 62-11. 

Witnesses who were jurors for the assess
ment of damages in the first instance cannot 
be required to state on a trial of the case on 
appeal whether their report of the assessment 
made to the sheriff correctly expressed their 
judgment as to the amoun t of damages sus
tained : Ibid. 

The fact t h a t on the prior assessment the 
land owner made no claim for damages which 
were afterwards assessed upon appeal, held 
not objectionable, as it did not appear on the 
original assessment tha t such damages would 
result from the taking of the r ight of w a y : 
Ibid. 

While it is competent to show the situation 
and general surroundings of the land, its 
character, and the roads leading thereto, etc., 
yet where the land was si tuated beyond the 
limits of a city and was not in the marke t as 
residence property, held, t ha t evidence as to 
the character of improvements being made 
upon the street leading toward the land, but 
which would not if extended come within 
eighty yards of it, was improper in determin
ing the damages caused to the land : La Mont 
v. St. Louis, D. M. & N. R. Co., 62-193. 

The inquiry is not as to any special value of 
the property to the owner growing out of" 
ownership of other distinct and separate prop
erty, nor tha t of the part icular premises over 
which the road passes as intended to be pa t 
in the future to a part icular use in connection 
with other distinct and separate pieces of 
land. Regard must be had to the immediate 
and not the remote damages of the appiopna-
t ion : Fleming v. Chicoigo, D. & M. H. Co., 
34-353. 

Evidence of increased fire risk in connec
tion with the use of the premises intended to 
be made in the future cannot bo taken into ac
count : Ibid. 

E n t i r e p r e m i s e s : Damages to the entire 
premises necessarily and properly used by the 
owner in his business should be estimated, 
al though such premises are divided by a street 
or h ighway : Renwick v. Davenport & A. W, 
R. Co., 49-664. 

Where the r ight of way passes through a 
farm the owner may show as damage , de
preciation in value of the whole farm, and is 
not limited to the damages to the governmental 
subdivision through which the road r u n s : 
Hailshorn v. Burlington, C. ii. & N. P. Co., 
52-613: Ham v. Wisconsin, I. & N. R. Co., 
61-716. 

Where two lots are improved and used as 
one property and a notice of proceedings to 
condemn a r ight of way to one lot only is 
given, and the r ight of way is taken entirely 
from such lot, nevertheless the corunaissionen? 
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m a y properly include both lots in their assess
ment and re tu rn : Cummins v. Des Moines & 
St. L. R. Co., 63-397. 

In such cases it will be presumed that the 
tit le to both lots is in the owner against whom 
the proceedings with reference to one lot is 
instituted, without proof on his part of that 
fact, the finding of the commissioners as to 
the ownership of the property not having 
been questioned on appeal: Ibid. 

If a railway company applies to have the 
damages assessed, and, in its application, des
ignates the land known as the farm of the ad
verse party, or if the j u ry is called under an 
agreement of both parties, and it is therein 
specified that the damages to the land owner 
in consequence of the location across his farm 
shall be assessed, the railway company will 
afterwards be estopped from confining the 
assessment to the immediate portion of land 
over which the railroad crosses, and also from 
denying defendant's ownership of such land, 
the damages to which they have agreed shall 
be assessed: Mississippi & M. R. Co. v. Bying-
lon, 14-572. 

Where different portions of land belonging 
to the same owner were adapted to different 
uses, and only one of such portions was 
crossed by the r ight of way, held, tha t the 
portion not crossed could not be taken into 
consideration in determining the damages: 
Haines v. St. Louis, D. M. & N. R. Co., 65-
216. 

Cost of f e n c i n g : The cost of building ad
ditional fence and keeping the same in repair 
should not be allowed as part of the damages: 
Henry v. Dubuque & P. R. Co., 2-288; Ken
nedy v. Dubuque & P. R. Co., 2-521; Hanra-
han v. Fox, 47-102. 

Although the cost of fencing is not to be 
taken directly into account, yet, if the land 
was before fenced, and, by the taking of the 
r ight of way, it is thrown open and left in a 
manner unfenced, this fact will be taken into 
consideration in arriving at the depreciated 
value ol the remaining premises: Henry v. 
Dubuque & P. R. Co., 2-288. 310. 

D a m a g e s for i m p r o p e r c o n s t r u c t i o n : 
The damages to be awarded include those only 
from the appropriation and lawful use of the 
premises taken, and do not embrace injuries 
which may result from unlawful acts for 
wftich the company would be liable to the 
par ty injured: Fleming v. Chicago, D. & M. 
R. Co., 34-353. 

Damages consequent upon the negligent 
construction of the road are not to be consid
ered. Only such damages are to be included 
as arise from its proper construction: King v. 
Iowa Midland R, Co., 34-458; Miller v. Keo
kuk & D. M. R. Co., 63-680. 

O b s t r u c t i o n o f h i g h w a y : The obstruc
tion of a public highway is not a proper ele
ment of compensation to the owner of the 
property in this proceeding: Gear v. Chicago, 
C. (& D. R. Co., 43-83; Fleming v. Chicago, 
D. & M. R. Co., 34-353. 

T r e s p a s s : If a subcontractor in construct
ing the load, without authori ty from the com
pany, goes outside of the right of way and 
commits trespass on land not condemned, the 
company is not thereby rendered liable. In 
order to render the company liable it mus t be 

made to appear, in some way, that it consented 
to the trespass or had such knowledge of it at 
the t ime it was done tha t its consent might be 
presumed: Waltemeyer v. Wisconsin, I. & N. 
R. Co.. 71-626. 

D i v e r s i o n of w a t e r - c o u r s e , e t c . : The 
r ight which the owner of land has to a water
course flowing over it is a freehold right which 
cannot be taken from him for public use either 
directly or by diminution or diversion from 
its natural channel, wi thout adequate com
pensation : McCord v. High, 24-336. 

The fact tha t a right of way is asked across 
land crossed by a stream of water does not 
authorize the assessment of damages for the 
diversion of the stream from its natural chan
nel when such diversion would not be abso
lutely necessary. The mere fact that such 
diversion would be convenient or advanta
geous in the construction of the road will not 
authorize the implication tha t the company 
desires to acquire the right to make such di
version and pay the damage therefor rather 
than construct its road by bridging or other
wise, so as to render such diversion unneces-
sarv : Slodghill v. Chicago, B. & Q. R. Co., 
43-26. 

The right to obstruct the passage of surface 
water is not presumed to be acquired in a con
demnation proceeding, and the damages as
sessed do not cover damages resulting from 
such stoppage. The owner is not presumed to 
have been paid therefor, upon the theory that 
the company preferred to protect him against 
this incidental injury, and the enjoyment of 
the easement carries with it from day to day 
the 'obligation to furnish this protection: 
Drake v. Chicago, R. I. & P. R. Co., 63-302. 
And see S. C, 70-59. 

I n t e r f e r e n c e with, w e l l s : Where a rail
way company had acquired right of way over 
land, held, tha t in connection with such r ight 
of w a y it might dig wells and would not be 
liable for thereby interfering with the perco
lation of water supplying springs upon the 
premises of the land owner : Hougan v. Mil
waukee & St. P. R. Co., 35-558. 

The fact tha t the construction of a railway 
destroys a valuable spring may be shown in 
evidence in determining the amount of dam
ages. I t will not be presumed that the spring 
was unnecessarily destroyed in the absence of 
evidence to that effect: Winklemaus v. Des 
Moines N. W. R. Co., 62-11. 

C o n s e q u e n t i a l d a m a g e s : Regard must be 
had only to the immediate and not to the re
mote consequences of the appropriation. The 
value of the remaining pi emises is not to be 
depreciated by heaping consequence on conse
quence: Sater r. Burlington, etc., Plank Road 
Co., 1-386. 

Damages are not limited to the value of the 
land taken, but include such damages as result 
proximately from the use for which it is t aken : 
Kucheman v. Chicago, C. & D. R. Co., 46-366, 
370. 

Obstructing a view or interfering with the 
owner's privacy, and the noises of approaching 
trains, are matters for which the land owner 
m a y have compensation. As to such matters 
he is not injured merely as a member of the 
communi ty m general : Ham v. Wisconsin, I. 
&N. R. Co., 61-710. 



CODE, § 1244.] TAKING PRIVATE PROPERTY. 4 8 1 

Evidence in regarrl to how the railroad af
fects a farm over which it passes, aside from 
the mere value of the land taken, is admissible: 
D? zher v. Iowa Southern R. Co., 59-599. 

Incidental injury from smoke and dust and 
the noise of moving trains gives no right for the 
recovery of da mages where there is no other 
injury to which the smoke, etc.. is incident. 
So held where the land condemned had not 
yet been acrually occupied or interfered wi th 
by the railway company: Dimmick v. Council 
Bluffs <6 St. L. R. Co., 58-637. 

D a m a g e s n o t c o n n e c t e d w i t h t h e ta lc
i n g of l a n d : Whatever inconveniences a prop
erty owner may suffer by the construction of 
a railway upon the property of another, no 
•carelessness or negligence in such construction 
appearing, such injuries will not entitle such 
property owner to compensation in damages : 
Barr v. Oshaloosa, 45-275. 

W h e n a s s e s s m e n t p r o p e r : While the 
statute only contemplates an assessment where 
the owner refuses to s-rant the right of way, 
or when the parties cannot agree as to the 
compensation, yet where it appears that the 
land owner contests the right of the companj^ 
to take his land on the terms fixed b5r the ap
praisers and attacks the regularity of the 
proceedings of such appraisers, and that the 
appraisers were only to assess damages in cases 
where the owners had refused to grant the 
right of way, held, that the refusal to grant 
the right of way sufficiently appeared to show 
the jurisdiction of the court : Mississippi &M. 
R. Co. v. Rosseau, 8-373. 

Where the compensation for the r ight of 
way has not only been agreed upon, but also 
paid to the laud owner by the corporation, and 
he has conveyed the right of way, proceedings 
to condemn such right of way cannot be insti
tuted, and would be entirely void for want of 
jurisdiction: Council Bluffs cfr St. L. R. Co. v. 
Bentley, 62-446. . 

The phrase ' ' owner of any real estate " in
cludes a mortgagee, and if not made a par ty 
to the proceedings he is not bound thereby: 
Sever in v. Cole, 38-463. 

This section refers to land taken and appro
priated for r ight of way. The provisions of 
§ 623, with reference to assessing damages to 
the abutt ing property owner by reason of the 
construction of a railroad track along the 
streets of a city, do not authorize such abut
ting properly owner to have his damages as
sessed in this manner : Stough v. Chicago & 
N. W. R. Co., 71-641. 

R e s p e c t i v e i n t e r e s t s of j o i n t o w n e r s : 
Where the respective interests of tenants in 
common appear of record or can be conven
iently ascertained, the company, if it applies 
for the appointment of commissioners to assess 
damages, sliould by its application cause such 
lamages to be assessed separately to each 

owner : Rupviert v. Chicago, G. & St. J. R. Co., 
43-490. 

A sheriff's ju ry cannot apportion the dam
ages between the owner and the person hold
ing a mortgage upon the land. They are to 
estimate the r ight of way only, and where the 
mortgagee is not made a party he may volun
tarily assert his r ight to the money in the 
hands of the sherilf: Sawyer v. Landers, 56-
422. 

E n f o r c e m e n t o f p a y m e n t : W h e r e it h a d 
been agreed tha t the compensation to be paid 
for the r ight of way should be fixed by a th i rd 
person, and under such agreement the ra i lway 
company went into possession, but the amount 
of compensation was never fixed, held, t ha t 
the laud owner might, by condemnation pro
ceedings, enforce payment of the compensa
tion to which he was entitled : Corbin v. Wis
consin, I. & N. R. Co., 66-269. 

The agreement between the parties in such 
case as to the amount of damages might be 
interposed as a defense to the claim for dam
ages in excess of the amount agreed upon, bu t 
such agreement need not be specially pleaded : 
Ibid. 

H e w a s s e s s m e n t : Where, upon condem
nation of a right of way over agricul tural col
lege land, tlie damages assessed were deposited 
wi th the sheriff, held, t ha t wi thout r e tu rn of 
the amount thus deposited the grantee of the 
land could not have another assessment of 
damages for the use of the premises by an
other railway company without a re turn of the 
money thus deposited": Chicago, M. <& St. P. 
R. Co. v. Beau, 69-257. 

Even though the land owner is seeking to 
set aside a deed previously made, on the 
ground of fraud or otherwise, he cannot disre
gard the previous transaction and have a new 
assessment: Council Bluffs & St. L. R. Co. v. 
Bentley, 62-446. 

A laud owner who has received compensa
tion wiiich has not been refunded by him can
not recover the second t ime : Dubuque & D. R. 
Co. v. Diehl, 64-635. 

H o m e s t e a d e x e m p t i o n : Damages as
sessed for a right of wav over the homestead 
are exempt from execution to the same extent 
tha t the homestead i s : Kaiser v. Sealon, 62-
403. 

L i a b i l i t y of c o m m i s s i o n e r s : The com
missioners should not be put to costs lor doing 
in a regular and legal way what they are re
quired to do, and in a certiorari proceeding to 
review their action an answer sell ing out the 
notice in the proceeding under which they are 
acting is sufficient: Forbes v. Delaslimutl, 68-
164. 

D i s m i s s a l o f p r o c e e d i n g s : Where the 
company has not entered upon the laud to 
construct the road, no r ight to the amount of 
damages assessed becomes vested in the land 
owner unti l the decision on the appeal, and 
pending the appeal the company may dismiss 
the proceedings: Burlington & M. R. Co. v. 
Sater. 1-421. 

A proceeding for rhe condemnation of land 
for a railway simply fixes the price upon pay
ment of which, within a reasonable t ime, the 
company may take the r ight oi way. The 
company cannot be compelled to pay the dam
ages and take the way, but may waive the 
rights acquired by the proceedings, being lia
ble, however, for costs and for any damages 
actually suffered bv the l a n d o w n e r : Gear v. 
Dubuque & S. C. R~. Co., 20-523. 

Judgmen t for the amount of damages, even 
though entered in the usual form of a judg
ment in an action of debt, \ asses no title to 
the company before payment , nor does it com
pel the acceptance of or payment for the l a n d : 
Ibid. 

V O L . 1 — 31 
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Where , in proceedings to assess the dam
ages for a right of way already occupied, the 
amoun t assessed is paid to the sheriff, and an 
appeal is afterwards taken, the railroad com
pany cannot, by abandoning its r ight of way, 
defeat the land owner's r ight to the amount so 
paid, but such abandonment may be consid
ered in determining the damages to which the 
land owner shall be entitled upon the trial of 
such appeal, and it would be error to enter a 
judgment for additional damages contingent 
upon the re-occupation of the land by the 
company; and held, tha t such re-occupation 
should not be made without a new assessment 
of damages: Hastings v. Burlington & M. R. 
R. Co., 38-310. 

A proceeding instituted by a railway com
pany to condemn a right of way may be dis
missed as any other action without prejudice, 
and will not defeat a subsequent proceeding 
of the same character to condemn the right of 
way over such propertv : Corbiu v. Cedar Rap
ids. I. F. & N. W. RCo.. 66-73. 

R e m e d i e s o f l a n d o w n e r : The proceed
ings may be instituted by the land owner 
after the railway is completed: Hibbs v. Chi
cago & S. W. R. Co.. 39-340. 

The method provided for ascertaining and 
compelling the payment of the damages is ex
clusive, and none other can be pursued. But 
the owner is not deprived of his r ight to bring 
action for the possession of his property when 
taken without compensation: Daniels v. Chi
cago & N. W. R. Co., 35-129. 

A part}7 has, by appeal, an adequate rem
edy against any irregularities which may occur 
in the proceedings or any injustice which may 
be done him in the award, and if he has per
sonal notice this remedy is exclusive as to all 
such matters, and he cannot rely upon irregu
larities as a ground for restraining the con
struction oi the road in accordance with such 
proceedings: Phillips v. Watson, 63-28. 

If the company enters upon the land before 
the damages are j»aid it may be treated as a 
trespasser. The owner is not compelled to re
sort to an injunction or an action for the 
a m o u n t : Henry v. Dubuque & P. R. Co., 10-
540. 

Where the occupancy of a right of way is 
commenced and continued without right, the 
company is a mere trespasser, and the land 
owner or his grantee may maintain an action 
for damages for the occupation of the land: 
Donald v. St. Louis, K. C. <& N. R. Co., 52-
411. 

If the company enters before payment of 
the damages assessed it may be held liable in 
damages as for a tor t : Dimmick v. Council 
Bluffs & St. L. R. Co., 62-409. 

In an action to recover possession of land 
occupied without condemnation by the com
pany, plaintiff, may recover damages for the 
use of the premises. It is not necessary that 
such damages be assessed in a condemnation 
proceeding: Birge v. Chicago, M. & St. P. R. 
Co., 65-440; Rush v. Burlington. C. R. & N. 
R. Co., 57-201. 

On failure of the company which is already 
in possession and use of the premises for r ight 
of way to pay the amount assessed, it may be 
restrained by injunction from further using 
the premises: Henry v. Dubuque & P. Ji. Co., 
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10-540; Richards v. Des Moines Valley R. Co., 
18-259. 

The same right to an injunction will accrue 
to the land owner in case he institutes pro
ceedings for assessing the damages : Hibbs v. 
Chicago <& S. W. R. Co., 39-340. 

The land owner is not estopped from main 
taining proceedings to recover compensation 
for land taken for r ight of way by the fact 
tha t he has allowed the railway company to 
go upon and use his land for tha t purpose, and 
make improvements thereon: Ibid. 

In such cases lie may maintain an injunc
tion restraining defendant from further using 
the r ight of way without making compensa
tion, or maintaining ejectment for the posses
sion of the premises, if it appears that damages 
have been assessed and nothing but payment 
is wanting to entitle the company to the con
t inued use of its r ight of way. It is proper to 
provide that no execution for the possession of 
the premises under such circumstances shall 
issue in the action of ejectment if the damages 
are paid within a limited t ime : Conger v. 
Burlington & S. W. R. Co., 41-419. 

By agreement of parties an appeal was taken 
from the assessment of damages and judgment 
for the amount assessed was entered in such 
appeal, and execution thereon was stayed for 
two years, and the railroad was constructed 
through the property without objection. Held, 
tha t upon failure to pay the amount of the 
judgment at the t ime specified, the owner 
could proceed by injunction to restrain any 
further use of his property until compensation 
should be made : Irish v. Burlington & S. W. 
R. Co., 44-380. 

A railway company may be dispossessed of 
its r ight of way by a judicial sale in a proceed
ing to enforce the land owner's right. So held 
where the owner of land had agreed to give 
the r ight of way iu consideration of the per
formance of certain conditions by the com
pany which had not been performed, and ac
tion was brought by the owner to foreclose his 
vendor's lien. Also, held, tha t the vendor's 
lien in such case was superior to the title of 
the purchaser of the railroad at foreclosure 
sale: Varner v. St. Louis & C. R. R. Co., 
55-677. 

Deposit of damages assessed: The fact 
tha t the company deposits the sum found due 
with the sheriff will not prevent the land 
owner from recovering, on appeal, the actual 
damage to the property and interest thereon 
from the time it is taken, even though the 
amount of the original damages is found to be 
less than tha t assessed by the sheriff's j u r y : 
Noble v. Des Moines &St. L. R. Co., 61-637. 

The sheriff, in receiving the money deposited 
as security cannot be regarded as the agent 
of the owner, but he is the agent of the rail
way company, and if. through the unfaithful
ness or mistake of the sheriff, the money is 
lost before reaching the hands of the land 
owner, such loss does not fall upon him but 
upon the eomnany making the deposit: White 
v. Wabash, St. L. & P. R. Co., 64-281. 

For moneys paid to a sheriff by the com
pany the land owner may maintain action 
against him at any time after the expiration 
of the thirty days allowed for appeal. The 
statute of limitations, therefore, runs against 
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such an action from that t ime, and the fact t ak ing of his land will not prevent the run -
that the land owner has refused the money ning of the s t a tu t e : Lower v. Miller, 66-408. 
and at tempted by injunction to restrain the 

1909. A p p l i c a t i o n ; not ice . 1245. The application to the sheriff shall 
he in writing, and the freeholders appointed shall be the commissioners to as
sess all damages to the owners of real estate in said comity, and said corpora
tion, or the owner of any land therein, may, at any time after their appoint
ment, have the damages assessed in the manner herein prescribed by giving 
the other party five days' notice thereof in writing, specifying therein the day 
and hour when such commissioners will view the premises, which shall be 
served in the same manner as original notices. [R., § 1318.] 

Where a mortgage upon the property ap- sufficient t ha t it be directed to all persons 
pears of record, notice must be given to the having an interest in certain described prop-
mortgagee, or he will not be bound by the e r ty : Birge v. Chicago, M. & St. P. R. Co., 
proceedings: Severiu v. Cole, 38-463. And see 65-440. 
Cochran ti. Independent School Dist., 50 663. Where a r ight of way over agricul tural 

Where the proceedings are based upon the college land in possession of a lessee was coo-
assumption that the owner is a non-resident detuned in proceedings to which the college 
and unknown, such assumption will be deemed was a party, and afterwards, the lessee's r ight 
t rue on certiorari unless the contrary is made being forfeited, the premises were sold to an-
to appear: Everett v. Cedar Rapids & M. R. other, held, t ha t the condemnation proceed-
R. Co., 28-417. ings were biuding on the subsequent purchaser 

The notice must name the person whose of the premises: Chicago, M. & St. P. R. Co. 
land is affected by the proceedings. I t is not v. Bean, 69-257. 

1910. M i n o r or insane o w n e r . 1246. If the owner of any lands is a 
minor, insane, or other person under guardianship, the guardian of such minor, 
insane or other person, may, under the direction of the circuit [district] jud;:e, 
agree and settle with said corporation for all damages by reason of the taking 
of such lands for any of the purposes aforesaid, and may give valid convey
ances of such land. [R., § 1316.] 

1911. N o n - r e s i d e n t o w n e r . 1247. If the owner of such lands is a non
resident of the county in which the same are situate, no demand of the right 
of way or other purpose for which such lands are desired, shall be necessary, 
except the publication of a notice which may be in the following form: 

NOTICE.— For the appropriation of lands for railway purposes. To (here 
name each person whose land is to be taken or affected), and all other persons 
having any interest in, or owning any of the following real estate (here de
scribe the land by its congressional numbers in tracts not exceeding one six
teenth of a section, or, if the land consists of lots in a town or city, by the 
numbers of the lot and block). You are herebj7 notified that the has 
located its railwaj7 over the above described real estate, and desires the right 
of waj7 over the same, to consist of a strip or belt of land —— feet in width, 
through the centre of which the centre line of said railway will run, together 
with such other land as may be necessary for bermes, waste banks, and bor
rowing pits, and for wood and water stations (or desires the same for the pur
poses mentioned in sections twelve hundred and forty-two, and twelve hundred 
and forty-three of this chapter [§§ 1905, 1906], as the case may be), and unless 
37ou proceed to have the damages to the same appraised on or before day 
of , A. D. 18— (which time must be at least four weeks after the first 
publication of the notice), said company will proceed to have the same ap
praised on the day of (which must be at least eight weeks after the 
first publication of the notice), at which time you can appear before the ap
praisers that may be selected. Railway Company. 

By . ^ attorney, or • •——, agent. 
[13 G." A., ch. 62, §§ 1, 2, 3.J 

Where proceedings were based upon the as- t ra ry not being made to appear, the proceed-
sumption that the owner was a non-resident ings were not i r regular ; Everett v. Cedar 
and unknown, held, on certiorari, that the con- Rapids & M. R. R. Co., 28-417. 
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Tho no!ice m.i-,t name th» person whose having an interest in the property described: 
land has been taken or affected. It is act "uf- Birge v. Chicago, M. <i St. P. R. Co., 65-440. 
fic-ent tha t it ;s dirrclcd to sill oilier persons 

1 9 1 2 . N o t i c e p u b l i s h e d . 1248. Said notice shall be published in some 
newspaper in the county, if there be one; if there is none, then in a news
paper published in the nearest county through which the proposed railway is 
to run, for at least eight successive weeks prior to the day lixed for the ap
praisement at the instance of the corporation, j Same, § 3. j 

1 9 1 8 . A p p r a i s e m e n t . 1249. At the time fixed in either aforesaid no
tices, trie appra.semcnt may be made and returned in tracts larger than forty 
acres, and all the lands appearing of record to belong to one person and lying 
in one tract may be included in one appraisement and return, unless tlie agent 
or attorney of the corporation, o1 ' the commissioners, has actual knowledge 
that the tract does not belong wholly to the person in whose name it appears 
of record; and in case of such knowledge, the appraisement shall be made of 
•.ho different parcels, as they are known to be owned. [Same, § 4.] 

"i i.at damages to the entire premises of a ment subdivision through which the road 
i j opei • y owner, a.id not meiely to the govern- passes, are to be assessed, see notes to § 1908. 

1 9 1 4 . D ^ e l u n y - h o u s e , garden, o r o r c h a r d . 1250. Ji' it appears from 
the finding of the commissioners that the dwelling-house, outhouse, orchard, 
or garden, of the owner of any land taken will be overflowed or otherwise in
juriously affected by any dam or reservoir to be constructed under section 
twelve hundred and forty-two of tins chapter [;< 1905], such dam shall not be 
erected until tlie question of such overflowing or other injuiy has been deter
mined upon appeal in favor of the corporation. [12 G. A., ch. 117, § 3.] 

191 r>. Ta :c s m e n . 1251. In case of the death, absence, neglect, or refusal, 
of any of said freeholders to act as commissioners as aforesaid, the sheriff shall 
.summon other freeholders to complete the panel. JR.. § 1319.] 

1 9 1 6 , Cos t s . 1252. The corporation shall pay all the costs of the assess
ment made by tlie commissioners, and those occasioned by the appeal, unless 
on the trial thereof a less amount of damages is awarded than was allowed 
by the commissioners. [R., § 1317; 14 Gr. A., ch. 119.] 

Where the damages allowed on. the appeal him, but may distribute them according to the 
are Jess thau mote «warded in the assessment, general rales of law witiiout reference to this 
in the absence of any s lowing that either section: Jones v. Mahaski County Coal Co., 
party has made ,m offer, t-ie costs shouiu. be 47-354. 
apportioned: Aoc la v. Da> Moines & St. L. R. The purchaser of a railroad ponding an ap-
< o , 6.-637. peal from allowance of damages for right of 

if, o.i the trial of an appeal by the land vvav becomes liable for the payment of costs 
owr.,'1, a ie.-s s raoant ot damages i- given than incurred in such proceeding: Frankel v. Chi-
was ciwarUoii 0} tue eomuiimiOiiers, t ae court cayo, B. & P. R. Co., 70-424. 
L not bound to t u i all the costs oi appeal to 

1 9 1 7 . R e p o r t r e c o r d e d . 12 ~%. The report of the commissioners, where 
the same has not beep appealed from, and the amount of damages assessed 
and costs have been deposited with the sheriff, or, if an appeal is taken and 
the amount of damages assessed on the trial thereof has been paid to the 
sheriff, may be recorded in the record of deeds in the county where the land 
is r.'tuate, and such record shall be presumptive evidence of title in the cor
poration to the property so taken, and shall constitute constructive notice of 
the rights of such corporation therein. [13 G. A., ch. 125. ^ 1.] 

The company cannot be compelled, to pay lake, does not pats any iitle to the '-ompnnv 
the damages assessed and take the right of so as to raise an implied contract to pay the 
•way, but may waive the TightD aequnoc! by amount ot die award ; certumiy not until iliu 
the proceeding.>, being licbie, howi_\cr, for fact of the .mi.-talce has become known to tuo 
costs, and any i«>ma;_es -icaaily sn lu led by company and it lias had a reasonable t ime to 
the land ow.ier: Gcjir v. Dubuque & S. C. li. con eel i t : Diiniaick v. Council iJlti./s, & St. L. 
Co., 20-523. " If. Co., 58-637. 

Tlie recording of tne awai J, if done by mis- Where a portion of plaintiff's land was ui-
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eluded in the right of way condemned, but an appropriation did not appear, and title t o 
the road was not actually constructed over the r ight of way did not pass to the company 
any portion of his land, which remained unti l it had made p a y m e n t : Ibid. And. see 
fenced and was not entered upon, held, that S. C, 62-409. 

A P P E A L S . 

1 9 1 8 . H o w t a k e n . 1254. Either party may appeal from such assessment 
of damages to the circuit [district] court within thirty days after the assess
ment is made, by giving the adverse party, or, if such party is the corporation, 
its agent or attornej7, and the sheriff, notice in writing that such appeal has 
been taken; the sheriff shall thereupon file a certified copy of so much of the 
appraisement as applies to the part appealed from, and said court shall there
upon take jurisdiction thereof and try and dispose of the same as in actions 
by ordinary proceedings. The land owner shall be plaintiff and the corpora
tion defendant. [R., § 1317.] 

W a i v e r : Objections to the jurisdiction of 
the sheriff's ju ry are not waived by7 appear
ance on appeal: Stough v. Chicago & N. W. 
R. Co., 71-641. 

E x c l u s i v e r e m e d y : The remedy by _ap
peal is conclusive of all other remedies as to 
the manner and method of taking advantage of 
irregularities in the proceeding: Phillips v. 
Watson, 63-28. 

An appeal is a plain, adequate and speedy 
remedy when the claim is that insufficient 
damages are given. Irregularities in the pro
ceeding cannot be corrected by certiorari: 
Cedar Rapids. 1. F. & N. W. R. Go. v. 
V/helan, 64-694. 

J o i n t a s s e s s m e n t : "Where the damages 
are assessed jointly in favor of two owners, 
one of them cannot properly prosecute an ap
peal without joining the other as appellant or 
making him a party to the proceedings by 
notice. Upon failure to do so the appeal 
should be dismissed on motion: Chicago, R. 
I. & P. R, Co. v. Hurst, 30-73. 

A subsequent settlement with a part of the 
owners in common, where the assessment is 
not apportioned, will not defeat an appeal by 
those not settled wi th : liuppeH v. Chicago, 
O. &St. J. R. Co., 43-490. 

B y m o r t g a g e e : The owner may take an 
appeal without joining a mortgagee therein, 

T h e s h e r i f f is not a par ty to the condemna
tion proceedings, and is not disqualified from 
serving notice of appeal there in : Ibid. 

BTotlCG: Whe the r the giving of notice to 
the deputy-sheriff would be sufficient, quaere: 
Waltmeyer v. Wisconsin, I. & N. R. Co.. 64-
688. 

But where it appeared that notice was 
brought to the sheriff's at tention and he di
rected the deputy7 to accept service, held, tha t 
the notice was sufficient: Ibid. 

Notice of appeal may be properly served, on 
the engineer in charge of the survey ami locu
tion of the railroad, and transacting business 
connected with securing the r ight of way in 
the county where the appeal is taKen: Jamison 

.v. Burlington & W. R. Co., 69-670. 
T h e t i i n e fo r t a k i n g tlie appeal begins to 

run. from the t ime the assessment is in fact 
made, reduced to writ ing, and made public, 
or in some legitimate manner comes to the 
knowledge of the parties interested : Ibid, 

Upon, motion being made to dismiss the ap
peal because not taken in time, affidavits of 
jurors for making the assessment are receiv
able to show when the assessment was actually 
made : Ibid. 

F i l i n g p a p e r s : Where the appeal has 
properly been taken by notice, the appellant 
should not be prejudiced by a failure of the 

although an award has been made in favor of officer to file the papers at the t ime required 
the owner and mortgagee joint ly: Lance v. ' -. . . ~. , 
Chicago, M. & 81. P. R. Co., 57-63ii. 

By p e r s o n n o t p a r t y : A person not a 
par ty to the proceedings, although interested 
in the property, cannot appeal. Such person 
might, perhaps, make himself a party before 
the commissioners, but ho cannot make him
self a party merely by appealing: Connable v. 
Chicago, M. & St. P. li. Co., 60-27; Cedar 
Rapids, I. F. & N. W. R. Co. v. Chicago, M. 
& St. P. R.C'o., 60-33. 

"Whether, where publication of notice is 
authorized to be made to parties interested, 
all persons interested are to such extent par
ties as that they may appeal, qiaere: Ibid. 

A s t o p a r t of d a m a g e s : "Where the as
sessment covers the entire damage to two 
contiguous tracts used together and owned 
by the same person, an appeal cannot betaken 
from, an assessment as to one tract only: 
Cedar Rapids, I. F. & N. W. R. Co. v. Chi
cago, M. & St. P. II. Co., 60-35. 

by s t a tu te : Robertson v. Eidora R., etc., Co. 
27-245. 

C h a n g e of v e n u e may be had on the appeal 
the same as in civil act ions: Whitney v. Atlan
tic Southern R. Co., 53-651. 

A s s e s s m e n t of d a m a g e s o n a p p e a l : On 
appeal the question of damages is 10 be deter
mined upon its merits, and the regularity of 
prior proceedings, such as the selection of com
missioners, etc., is not to be called hi question. 
That can only be done by certiorari: Missis
sippi & M. Ji. Co. v. Rosseau, 8-373. And see 
liuu'ner v. Keokuk, 11-543. 

The assessment of damages upon appeal is 
to be made without any reference to that ap
pealed f rom: Harm v. Chicago, O. <& St. J. 
R. Co., 43-333. 

The notice of appeal is presumptive evidence 
of an assessment from which an appeal can be 
t aken : Ibid. 

An appeal by the land owner from the as
sessment of the commissioners cures any defect 
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in regard to giving notice of the assessment to 
such owner ; Borland v. Mississippi & M. R. 
Co.. 8-148. 

In the proceedings on appeal an offer to 
confess judgment may be made with the con
sequences provided in § 4109, with reference 
to costs: Harrison v. Iowa Midland R. Co., 
36-333. 

The company may dismiss the proceedings 
at any t ime before judgment upon payment 
of costs: Burlington <& M. R. Co. v. Sater, 1-
421. 

It would seem that a land owner appealing 
need not give bond; but even if tha t be neces
sary, the failure to give bond at the t ime the 
appeal is taken ought not to work tlie dismissal 
of the appeal: Robertson v. Eidora R., etc., 
Co., 27-245. 

J u d g m e n t : W7here, under the provisions 
of a previous statute, general judgment was 
rendered against the company on the appeal, 
held, tha t it could have no greater effect than 
an assessment of damages: Gear v. Dubuque 
& S. C. R. Co., 20-533. 

A l l o w a n c e of i n t e r e s t : In case of an ap
peal by the railway company, the proper 
measure of damages is the value of the land 
a t the t ime of its appropriation, with interest 
thereon to the date of j udgmen t : Daniels v. 
Chicago, I. & N. R. Co., 41-53. 

Interest may be allowed on the damages 

1 9 1 9 . D e p o s i t . 1255. An appeal shall not delay the prosecution of the 
work upon said railway, if said corporation pays or deposits with the sheriff 
the amount assessed by the commissioners; said sheriff shall not pay sucli de
posit over to the person entitled thereto after the service of notice of an 
appeal, but shall retain the same until the determination thereof. [R., § lo t 7.J 

[f an appeal is taken to the lower court if it does not come into the hands of the 

awarded from the time of condemnation, pro
vided the damages are greater than those al
lowed by the sheriff's j u r y : Hartshorn v. Bur
lington, C. R. & N. R. Co., 53-613. 

Interest on the assessment does not begin to 
run from the time of assessment, but only 
from the t ime of taking possession: Ilaye v. 
Chicago, M. & St. P. R. Co., 64-753. 

In estimating the damages upon appeal the 
ju ry may consider the injury as originally 
sustained, and the interest which the original 
sum would have borne during the delay: 
Noble v. Des Moines & St. L. R. Co., 61-637. 

Where the court simply directed the jury to 
allow plaintiff the market value of the land 
taken at the t ime that it was taken, held, tha t 
such instruction was proper, and that interest 
should be allowed on the amount of the ver
dict from the t ime of the appropriation: Hol-
lingsworth v. Des Moines & St. L. R. Co., 63-
443. 

The damages are to be assessed as of the 
date of the assessment by the sheriff's jury, 
and then upon the rendition of the verdict the 
court should make the proper order touching 
the question of interest. Such order should 
fix the date when the interest begins to run, 
which should be when the company deprives 
the property owner of the use of his pronertv: 
Reed v. Chicago, M. & St. P. R. Co., 25 Fed. 
Rep., 886. 

and the damages awarded are greater than 
were allowed by the commissioners, the com
pany desiring to appeal to the supreme court 
must deposit the additional amount with the 
sheriff, and is uot relieved from the obligation 
to do so by giving a supersedeas bond: Down
ing v. Des Moines N. W. R. Co., 63-177. 

The right of the owner to receive the amount 
so deposited is suspended until the appeal is 
decided. The property is not taken, in an ab
solute sense, until the final asoessment is paid, 
and the section is, therefore, not unconstitu
t ional : Peterson v. Ferreby, 30-337. 

The sheriff holds the deposit not as agent of 

owner, or is for any reason lost or misappro
priated, such loss must be sustained by the 
company: White v. Wabash, St. L. & P. R. 
Co., 64-381. 

For moneys paid to a sheriff the land owner 
may maintain action against him at any t ime 
after the expiration of thir ly days allowed for 
appeal. The s tatute of limitations, therefore, 
runs against such action from that time, and 
the fact that the land owner has refused the 
money and has at tempted by injunction to 
restrain the taking of his land will not pre
vent the running of the s ta tu te : Lower v. Mil
ler, 66-408. 

the owner, but as agent of the company, and 

1 9 2 0 . W h e n b a r r e d . 1250. An acceptance by the land owner of the 
damages awarded by the commissioners shall bar his right to appeal. 

So held before there was any such s tatutory provision: Mississippi & M. JR. Co. v. Bying-
ton, 14-572. 

1921. T r i a l ; j u d g m e n t . 1257. On the trial of the appeal, no judgment 
shall be rendered except for costs; the amount of damages shall be ascer
tained and entered of record, and, if no money has been paid or deposited 
with the sheriff, the corporation shall pay the amount so ascertained, or 
deposit the same with the sheriff before entering upon the premises. 

Under the Revision (which contained no sim
ilar provision), held, tha t where a general 
judgment was rendered against the company 
on appeal, it could have no greater effect than 
an assessment of damages as contemplated by 
the s t a tu t e : Gear v. Dubuque & S. C. R. Co., 
80-523. 

Interest may be allowed on the damages 
awarded from the t ime of ocaidemnation, 
provided such damages are grea 'ei than as 
found by the sheriff's j u r y : Harts)'f'n v. Bur
lington, C. R. & N. R. Co., 53-613. 

Further as to interest, see notes to § 1918. 
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1922. A d d i t i o n a l depos i t . 1258. If, on the trial of the appeal, the 
d images awarded by the commissioners are increased, the corporation shall 
pay or deposit with the sheriff the whole amount of damages awarded before 
entering on, or, in any manner whatever, using or controlling the premises. 
And said sheriff, upon being furnished with a certified copy of such assess
ment, may remove said corporation, its agents, servants, or contractors, from 
said premises unless the amount of the assessment is forthwith paid or 
deposited with him. 

Where the amount of damages awarded by on appeal, w h e n the remedy of the s ta tu te , by 
the commissioners is paid to the sheriff and application to the sheriff, is open to the prop-
the company7 enters upon the land, if upon erty owner : Reed v. Chicago, M. & St. P. R. 
appeal by the land owner a larger sum is Co., 25 Fed. Rep., 886. 
awarded, the company may be enjoined from If appeal is taken from the award and t h e 
further use of the property until it pays such damages awarded are greater t h a n were al-
further s u m : Richards v. Des Moines Valley lowed by the commissioners, the company 
R. Co., 18-259. desiring to appeal to the supreme cour t m u s t 

The federal court will not order its marshal deposit the amount wi th the sheriff, and is no t 
to oust the railway company from the posses- relieved from the obligation by giving asuper-
sion of the premises for non-payment of dam- sedeas bond: Downing v. Des Moines N. W. 
ages for the r ight of way fixed" in tha t court R. Co., 63-177. 

1923. D a m a g e s redt iced. 1259. If the amount of the damages awarded 
by the commissioners is decreased on the trial of the appeal, the amount assessed 
on the trial of such appeal only shall be paid the land owners. 

EIGHT OF WAY FOE CHANNELS AND DITCHES. 

1924. M a y be c o n d e m n e d . 18 G. A., ch. 191, § 1. In all cases where 
any railroad corporation, organized under the laws of this state or any other 
state, owning or operating a line of railroad within this state, would have the 
right at this time, by procuring the right of way from the land owner, to dig 
a channel or cut a ditch in such manner as to change and straighten the course 
of a stream too frequently crossed by its road, or to protect the right of way 
and road-bed, or promote the safety and convenience of the operation of the 
road, such railroad company may condemn the right of way as provided in the 
next section. 

This statute, at least in so far as it applies tut ional as authorizing the taking of pr ivate 
to cases where the right of way is taken, as property for other than a public purpose : 
provided for the purpose of promoting the Reusch v. Chicago, B. & Q. R. Co., 57-087. 
safety of the traveling public, is not unconsti-

1925. M e t h o d of procedure . 18 G. A., ch. 191, § 2. Any such railroad 
corporation desiring the right of way for any of the purposes contemplated in 
the preceding section, where its officers and the land owner cannot agree upon 
the compensation to be paid him, or when he refuses to grant the right of way, 
may cause to be condemned, of land belonging to such person a strip or belt 
of* such reasonable width as may be necessary for the channel or ditch so de
sired, by pursuing in all respects, as near as may be, and so far as applicable, 
the provisions of law for the condemnation of real estate for right of way for 
said railroads, as provided in sections 1211, 1212, 1213, 1241, 1245, 1246, 1247, 
1248, 1219, 1250, 1251, 1252 and 1253 of the code of 1873 [§§ 1904-1917]. 

1926. A p p e a l . 18 G. A., ch. 191, § 3. Either party may appeal from such 
assessment in the manner provided for appeals from the assessment of the 
sheriff's |urv in the condemnation of real estate for right of way for railroads, 
and sections 1254, 1255, 1256, 1257, 1258, and 1259 of the code'[§§ 1918-1923] 
shall be applicable to such appeal. 

1927. I n t e n t of s ta tute . 18 G. A., ch. 191, § 4. The true intent of this 
act is not to create in favor of a railroad corporation any additional right to 
divert a water-course from its natural channel, but simply to give the right to 
condemn the land necessary for the right of way in all cases where by con-
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veyances to the railroad corporation it would have the right to dig such chan
nels or ditches; provided, that nothing herein shall permit any railroad com
pany to turn the channel of any stream off of any cultivated or pasture or 
meadow lands, when said stream only touches said lands at one point, unless 
it be by the consent of the owner of said land. 

NON-TJSBE. 

1 9 2 8 . Effect of. 1260; 15 G. A., ch. 65; 18 G. A., ch. 15. In any case 
where a railway constructed in whole or in part, has ceased to be operated or 
used for more than five years, or in any case where the construction of a rail
way has been commenced by any corporation or person, and work on the 
same has censed and has not been in good faith resumed for more than five 
} ears, and the same remains unfinished, or where any portion of such railway 
has not been operated for four years last past, and the rails and rolling stock 
have been wholly removed therefrom, it shall be deemed and taken that the 
corporation or person thus in default has abandoned all right and privilege 
over so much as remains unfinished, or from which the rails and roiling stock 
have been wholly removed, as aforesaid, in favor of any other corporation or 
person which may enter upon such abandoned work, as provided in section 
twelve hundred and sixty-one of the code [§ 1929J; provided, however, that 
if said road-bed or right of way, or any part thereof, shall not be used or oper
ated for a period of eight years, or in any case where the construction ol a 
railway has been commenced by any corporation or person, and work on the 
same has ceased and has not been m good faith resumed by any corporation 
or person for a period of eight years, the land and the title thereto shall 
revert to the owner of the section, subdivision, tract or lot from which it was 
taken; and provided, further, that the provisions of this act shall not apply to 
any railroad having a portion of its track laid with a wooden rail. [13 G. A., 
ch: 91, % 1.] 

The e. sement being acquired by express agreement by which another company7 ha<-
gran t is not barred by a failure to use t he taken and used such right of way is not in 
same for ten years, and a possession of the position to rely on an abandonment by the 
property, during that t ime, by the original first company: Marling v. Chicago, C. R. 6v 
owner, in the absence of a.iy act of his pre- N. R. Co., 67-331. 
venting the uv. BUJ low v. Chicago, R. I. A A poition oi a line may become abandoned. 
P. R. Co.. 29-270; A oil v. Dubuque, B. & M. W h i t h e r it is so or not is a question of fact : 
R. Co., 32-66. Central Iowa R. Co. t\ Moulton & A. R. Co., 

A land uwner who has received damages 57-249. 
for a r ight ol way and has entered into an 

1 9 2 0 . CoTiL'lomnmg a b a n d o n e d w a y . 1261. In every such case of" 
abandonment, any other corporation may enter upon such abandoned work, 
or any part thereof, and acquire the right of way over the same and the right 
to any unfinished work or grading found thereon and the title thereto, by 
proceeding in the manner provided, and conforming in all particulars as near 
as may be to the provisions of this chapter; but parties who have previously 
received compensal/on in any form for the right of way on the line of such 
abandoned raihvay, which has not been refunded by them, shall not be per
muted to recover the second time, but the value of such road-bed and right of 
way, excluding the work done thereon, when taken for a new company, shall 
be assessed to the former company or its legal representative. [Same, § 2.J 

Where, upon condemnaiion of a right of railway company: Chicago, M. & St. P. R. 
way over agricultural college land, the dam- Co. v. Bean, 69-257. 
ages assessed weie deposited with the sheriff, A land-owner who has received compensa-
held, t ha t without re turn of the amount thus tion which has not been refunded by him can 
deposited the grantee of the agricultural col- not recover the second t ime : Dubuque & D. 
lege could not have another assessment of R. Co. v. Diehl, 64-635. 
damages lor the Uoe of the premises by another 
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CROSSINGS. 

1930. Raising or lowering highways. 1262; 15 G. A., ch. 47; 19 G. 
A,, ch. 122. Any such corporation may raise or lower any turnpike, plank-
road, or other Highway, for the purpose of having its railway cross over or 
under the same; and in such cases said corporation shall put such highway, 
as soon as inav be. in as good repair and condition as before such alteration. 
T.., §1321. J 

This section as it originally stood, authoriz
ing a railway corporation to raise or lower a 
highway '• for the purpose of having its rail
way pass over or under the same, ' ' was con
strued to confer upon railway companies the 
right to construct their tracks upon the pub
lic highways, including the streets of a city, 
without compensation to an abutt ing property 
owner, where he did not own the fee in the 
highway or street: Milbnrn v. Cedar Rapids, 
12-216; Gear v. Chicago, C. tSs D. R. Co., 
39-23. 

But as now amended, by substi tuting 
" cross " for " p a s s , " it cannot be construed as 
authorizing such use of highways or streets 
without other exprcso legislative au thor i ty : 
Stanley v. Davenport, 54-463. 

The objection imposed by the statute upon 

The company is under obligation to bui ld 
and keep in repair an overhead crossing and 
the approaches thereto, provided the g r a d e 
crossing is unsuitable and the overhead cross
ing is necessary to put the street in proxi 
mately as good repair and condition us before 
the railroad was bui l t : Ibid. 

As the rai lway has the right to raise or l ower 
highways at crossings, an indictment cha rg ing 
the company wi th obstructing the public h igh 
way with digging, plowing and scraping such 
highway, throwing up embankments a n d 
making excavations, etc., at points where t h e 
rai lway crosses such highway, does not s t a t e 
facts sufficient to constitute the crime of ob
struct ing the h ighway : State v. Chicago, B. 
<fc P. R. Co., 63-508. 

In an action for personal injuries received 
a railway company constructing and operating a t a public crossing, the fa'"t tha t the crossing 
its railway, to construct at all points where the 
highway crosses it sufficient and safe cross
ings, is binding upon all corporations using 
railways in the s ta te : Farley v. Chicago, R.I. 
& P. R. Co., 42-234. 

The embankment constructed as a necessary 
appro-ich to the crossing is a part of the cross
ing aiid the company is required to keep it in 
repair: Ibid. 

The compan3T is bound to keep crossings in 
a safe condition, and this obligation extends to 
the approaches to a bridge: Newton v. Chi
cago, R. I. & P. R. Co., 66-422. 

is not as good as the highway was befoie t h e 
construction of the railway is admissible for 
the purpose of showing wha t vigilance was 
required of the railway as to the use of sig
nals and the operation of trains in approach
ing such crossing: Funstou v. Chicago, R. I. 
& P. R. Co., 61-452. 

The railway has no right to fence its t r ack 
where it crosses streets or alleys properly laid 
out, whether they have been improved a n d 
used by the public or no t : Laihrop v. Central 
loica R. Co., 89-105. 

And see notes to § 1972. 

1 9 3 1 . F u r t h e r r e p a i r s . 1263. If the supervisor, trustees, city council, or 
other person having jurisdiction over such highway require further or differ
ent repairs or alterations made thereon, or, if the same, in their opinion, is un
safe, they shall give notice thereof in writing to any agent or officer of the 
corporation, and if the parties are unable to agree respecting the same, either 
may apply by petition, setting out the facts, to the circuit [district] court, or 
judge thereof, and such court or judge shall cause reasonable notice to be given 
the adverse party of the application; the petition shall be hied in the clerk's 
office, and may be answered as in otner cases. The court shall determine the 
matter in a summary way and make the necessary orders in relation thereto, 
giving such corporation a reasonable time to comply therewith, and upon fail
ure to do so, said court may enjoin the corporation from using so much of its. 
road as interferes with any such highways, and the court ma}7 award costs in 
favor of the prevailing party, [ii., ^§ 1322-3.J 

1 9 8 2 . T e m p o r a r y w a y s . 1264. Every such corporation when employed 
in raising or lowering any highway, or in making any other alteration by 
means of which the same may be obstructed, shall provide and keep in good 
older suitable temporary ways to enable travelers to avoid or pass such ob
structions. [1L, § 1324.J 

1 9 8 3 . C r o s s i n g r a i l w a y s , c a n a l s , e t c . 1265. Any such corporation 
may construct and carry its railway across, over, or under any railway, canal, 
or water-course, when it may be necessary in the construction of the same; 
and m such cases said corporation shall so construct its crossings as not un-
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necessarily to impede the travel, transportation, or navigation upon the rail
way, canal, or stream so crossed; said corporation shall be liable for the 
damages occasioned by any corporation or party injured by reason of said 
crossing. [R., § 1325.] 

with the crossing of the other road. Whether 
such crossing shall be made at grade, or over 
or under the other, must depend upon circum
stances; and under particular facts, held, tha t 
a requirement that an under-crossing be con
structed was not unreasonable: Humestone & 
S. R. Co. v. Chicago, St. P. & K. C. R. Co., 
74-554. 

The requirement of § 2005, that trains shall 
oome to a full stop at crossings of other rail
roads, necessarily renders crossings on grade an 
impediment, to some extent, to travel and 
transportation, but the inconvenience and 
delay arising from their use must be borne 
by the company. The company constructing 
an intersecting iine is required to so construct 
t h e crossing as not to unnecessarily interfere 

1934. Br idges . 1266. Every such corporation shall maintain and keep 
in good repair all bridges, with their abutments, which it may construct for 
the purpose of enabling its railway to pass over or under any turnpike, high
way, canal, water-coarse, or other way. [R., § 1326.] 

1935. D a m a g e s . 1267. Every such corporation shall be liable for all 
damages sustained by any person in consequence of any neglect of the pro
visions of this chapter. [R., § 1327.] 

The provisions of this section do not extend those not its agents or servants : Callahan v. 
the liability of the corporation to the acts of Burlington & M. R. R. Co., 23-562. 

1936. P r i v a t e cross ings . 1268. When any person owns land on both 
sides of any railway, the corporation owning the same, shall, when requested 
so to do, make and keep in good repair one cattle-guard and one causeway or 
other adequate means of crossing the same, at such reasonable place as may 
be designated by the owner. [R., § 1329.] 

W h e n r e q u i r e d : The company need not 
provide a crossing unless the land owner re
quires i t : Henderson v. Chicago, R. I. & P. 
R. Co.. 48-216. 

The duty of the company to construct a pri
vate crossing may be enforced by mandamus: 
Boggs v. Chicago, B. & Q. R. Co., 54-435. 

And in the particular case, held, tha t a re
quest ot the person owning land on both sides 
of the railway track, for an open crossing at 
a particular point, was not unreasonable, and 
compliance therewith might be enforced: Ibid. 

The owner of land is authorized to desig
na te the place where the crossing for his bene
fit shall be made, and tbt limitation put upon 
his choice of location is that the place desig
nated shall be a reasonable one: Van Vrankin 
v. Wisconsin, I. & N. R. Co., 68-576. 

Where the only means a citizen has of 
reaching a highway is across the railway, he 
may insist tha t an open crossing be provided 
for him by means of which he may reach the 
highway without stopping to open gates or re
move ba is : Gray v. Burlington &M. li. R. Co., 
37-fl9. 

Where a par ty owning land on opposite 
sides of a highway maintains a lane and 
fences in such manner as to indicate that he 
pref ei s an open crossing instead of one closed 
by gates, the company will not be liable to him 
for failuie to maintain such gates : Tyson v. 
Keokuk & D. M. R. Co., 43-207. 

Where a railroad passes through a pasture 
the ownor is not, as a mat ter of course, en
titled to an open crossing for his stock, regard
less of any other means of crossing. To 
ent i t le him to such a crossing it must appear 
that there is no provision for passing from one 

part of the field to the other, which is ade
quate under the circumstances: Curtiss v. 
Chicago, M. & St. P. R. Co., 62-418. 

A company required to maintain and con
struct proper cattle-guards cannot by contract 
with another company, whose road it pur
chases, relieve itself from the right or obliga
tion to do so: Downing v. Chicago, R. I. & 
P. R. Co., 43-96. 

Gates and bars at private crossings: If 
the company undertakes to and does construct 
fences, gates, crossings and cattle-guards, etc., 
for a private owner, a request for their con
struction may be presumed, and the company 
will be required to keep them in repair: Miller 
v. Chicago, R. I. & P. R. Co., 66-546. 

Under the provisions of a previous statute, 
differing from the present one as to private 
crossings, held, tha t a company had a right to 
construct fences at such crossings, but must 
provide the same with gates : McKinley v. Chi
cago, R. I. & P. R. Co., 47-76, 78. 

The duty to maintain gates at private cross
ings is a part of the duty to fence, and the 
company will be liable for damages to stock 
injured by reason of failure to construct such 
gates or keep them in repair : Ibid.; Mackie 
v. Central R. of Iowa, 54-540. 

As to the liability for failure to fence in 
general, see § 1972. 

The obligations imposed upon the company 
to fence and to provide private crossings are 
correlative, and if it does each as well as it can 
consistently with the other if is not l iable: 
Henderson v. Chicago, R. I. & P. R. Co., 39-
220. 

Where the company is required to put in a 
private crossing and erect proper gates and 
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bars, it will not be liable for negligence of a 
person for whom the crossing is constructed in 
habitually leaving such gates or bars open, 
further than that it must use reasonable dili
gence and care in keeping them closed: Ibid. 

But the company is not responsible in the 
absence of negligence, although it knows tha t 
the land owner or other persons are in the con
stant or usual habit of leaving the gates open: 
Henderson v. Chicago, R. I. <£• P. R. Co., 43 -
620. 

Where the company nailed up the gates at a 
private crossing for the reason that they had 
been habitually left open, and the land owner 
tore down the fence so that the gates should 
be open, held, tha t it was error to instruct the 
"jury as to the effect of the abandonment by 
the land owner of his crossing: Ibid. 

The sufficiency of the gates provided at a 
private crossing is a question of fact for the 
j u r y ; and held, tha t it was error to instruct 
the ju ry that such gates were sufficient in 
view of the fact that the laud owner gave no 
notice to the company of objection thereto, and 
himself believed them sufficient: McKenly v. 
Chicago, R. I. & P. R. Co., 43-641. 

Under particular facts, held, that it was not 
sufficiently shown that injury to stock re
sulted from defect in the gate through which 
they escaped upon the track : Bothwell v. Chi
cago, M. & St. P. R. Co., 59-192. 

In an action for injuries to stock from fail
ure to maintain a gate at a private crossing in 
good condition, evidence of the condition of 
the gate two or three days after the accident, 
it not being shown that its condition as to se
curity was different from what it was at the 
time of the accident, was held proper: Mackie 
v. Central R. of Iowa, 54-540. 

Where the company constructs a gate at a 
private crossing without fastenings, and in 
such manner that it may be blown open by 
the wind, it is not proper to charge the ju ry 
that the responsibility for keeping the gate 
closed is upon the person for whose conven
ience it is constructed, and that he cannot re
cover for injuries to his stock coming upon the 
track through such ga te : Hammond v. Chi
cago & N. W. R. Co., 43-168. 

Where it appeared tha t a gate at a private 
crossing had been constructed wdthout fasten
ings and the wind had sometimes blown it 
open, held, tha t it was improper to exclude 
from the jury the question as to whether the 
company was guilty of negligence in thus 
constructing it, and that the proof of the habit 
of an adjoining owner to leave the gate open 
would not preclude recovery on account of 
such negligence in the original construction, 
it not appearing that it had been left open by 
such owner in the particular instance when 
the damage occurred: Ibid. 

A company may be liable wi thout knowl 
edge of the defect in the fence if, in the exer
cise of reasonable care, such knowledge would 
have been acquired. If the fence "was orig
inally defective the company is chargeable 
witli knowledge thereof wi thout express no
t ice: Ibid. 

The company is only liable for negl igence 
in failing to put u p the bars at a pr ivate cross
ing, which have been left down, after acquir
ing knowledge of their condition, or in no t 
ascertaining their condition, and the bu rden 
of proving such negligence is upon the plaint
iff: Perry v. Dubuque Southern R. Co., 36-
102. 

Proof of the mere fact tha t bars have been 
left clown by some person, and tha t t h r o u g h 
them cattle have strayed upon the t r ack and 
been injured, does not make a prima facie 
case of liability on the par t of the company. 
Such liability, if it exists at all, arises from t h e 
conduct of the company after the bars have 
been left down, either in failing to pu t t h e m 
up after acquiring knowledge that they were 
down, or in neglecting to use reasonable dili
gence to ascertain such condition: Ibid. 

And as to a like rule in regard to failure to 
repair fences, see notes to § 1972. 

I t is erroneous to instruct the j u r y t h a t a 
person whose stock has been injured upon the 
t rack makes a prima facie case against t he 
company by showing tha t the gate t h r o u g h 
which stock came upon the track was out of 
repair previous to the accident. Proof of such 
fact does not cast upon defendant the burden 
of showing tha t the accident did not result 
by reason of the gate being open. Such fact 
would be a circumstance tending to show t h a t 
it was open through defendant's fault, which 
might have much or little weight according 
to circumstances; but the burden of proof 
would remain upon plaintiff to show negli
gence of defendant causing the i n ju ry : John
son v Chicago, R. I. cfe P. R. Co., 55-707. 

The fact that the bars are left down by the 
land owner will not as to third persons dis
charge the company from its obligation to keep 
them closed: Bartleit v. Dubuque & S. C. R. 
Co., 20-188. 

But the land owner could not recover for in
juries resulting therefrom, and might be liable 
to a third pei-^on injured by such bars being 
open: Russell v. Hanley, 20-219. 

If, by reasoi» of the act of the land owner 
in wrongfully removing a gate a t a pr ivate 
crossing on his land, stock of a th i rd person 
gets upon the t rack and is injured, and t h e 
company is held liable therefor, it may re
cover from such land owner the amount which 
it has been compelled to p ay : Chicago cfc N. 
W. R. Co. v. Dunn, 59-619. 

VIADUCTS IN CITIES. 

1 9 3 7 . W h e n r e q u i r e d . 22 G. A., ch. 32, § 1. The council of any city 
of the first class and cities organized under special charter or cities of the 
second class having a population of seven thousand or over, shall have power 
to require any railroad company or companies, owning or operating any rail
road track or tracks upon or across any public street or streets of such city 
to erect, construct, reconstruct, complete and keep in repair to the extent 
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hereinafter provided any viaduct or viaducts upon or along such street or 
streets and over or under such track or tracks including the approaches thereto 
as may be deemed and declared by ordinances of such city necessary for the 
safety and protection of the public: provided, that the approaches to any such 
viaduct which any railroad company or companies may be required to con
struct, or reconstruct and keep in repair shall not exceed for each viaduct a 
total distance of eight hundred feet, and provided further that no such viaduct 
shall be required on more than everv fourth street running 111 the same direc
tion and that no railroad company shall be required to build or contribute to 
the building more than one such viaduct with its approaches in any one year. 
Nor shall any viaduct be required until the board of railroad commissioners 
shall, after due examination determined said viaduct to be necessarv in order 
to promote the public safety and convenience, and the plans of said viaduct 
prepared as provided in section three hereof [§ 1939], shall have been approved 
by said board. 

1 9 3 8 . A s s e s s m e n t Of d a m a g e s . 22 G-. A., ch. 32, § 2. Whenever any 
such viaduct shall be deemed and declared by ordinances necessary for the 
safety and protection of the public, the council shall provide for appraising, 
assessing and determining the damages, if any, which may be caused to any 
property, by reason of the construction of such viaduct and its approaches. 
The proceedings for such purpose shall be the same as provided by law for 
taking possession of streets by railroad companies, except thai the damages 
assessed shall be paid by the city. 

1 9 3 9 . Speci f icat ions . 22 G. A., ch. 32, § 3. The width, height and 
strength of any such viaduct, and the approaches thereto, the material there 
for, and the manner of construction thereoi shall be sucn as may bo required 
by the board of public works and approved by the mayor and council, but if 
there be no board of public works, then they shall be such as may be required 
by the council. 

1940. Apportionment of cost; repairs. 22 G. A., ch. 32, <, 4. 'When 
two or more railroad companies own or operate separate lines of track to lie 
crossed by any such viaduct, the proportion thereof, and of the apj roadie» 
thereto, to be constructed by each, or of the cost to be borne by eacn shall be 
determined by the council. After the completion ol any such viaduct, any 
revenue derived therefrom by the crossing thereon ol street raihvy v lines, or 
otherwise, shall constitute a special fund, and shall be applied in making re
pairs to such viaduct. One-half of ail ordinary repairs to such viaduct, or to 
the appioaches thereto, shall be paid out of such fund, or shall be borne by 
the city, and die remaining half shall be borne by the railroad company or 
companies and if the track ot more tnan ore company is so crossed the said 
one-hall oi such repairs shall be borne by such companies in 1 lie same propor
tion as the original construction of such viaduct. 

1 9 4 1 . I n d e m n i t y b o n d . 22 G. A., ch. 32, § 5. Every city to which this 
act applies is authorized and empowered to receive a bond of indemnity from 
person» interested ;u the construction of any SJCII viaduct conditioned for the 
payment of all the damages which may be assessed m favor of abutting prop
erty owneis together with costs. 

194:2. R e c u s a l to c o m p l y . 22 G. A., ch. 32, § (5. If any railroad com
pany neglects or refuses for more than thirty days after such notice as may 
be prescribed by ordinance, to comply with the requirements of any ordinance 
passed under the provisions hereoi, tne city may construct or repair tlie via
duct or approach, or portion ot viadact or approach which such ordinance may 
require such railroad company to construct or maintain, and lecover the cost 
of such construction or maintenance irom such railroad company in any court 
of competent jurisdiction. 
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EIGHT OF W A T FOE OTHER PURPOSES. 

1 9 4 8 . C a n a l , t u r n p i k e o r b r i d g e . 1269. When any corporation or 
person desires to construct a canal, turnpike, graded, macadamized, or p lank 
road, or a bridge, as a work of public utility, although for private profit, such 
corporation or person may take such private property as may bo deemed nec-
cYoary lor right of way, not exceeding one hundred feet in width, by pursuing 
the course prescribed in this chapter, all the provisions of which are m a d e 
apphcable in similar cases. [JR., ^ 1278-88.] 

This section does not authorise the taking of private property for landings for a public ferry: 
Sandford v. Martin, 31-67. 

1 8 4 4 . Ci t ies a n d t o w n s . 1270. Cities and incorporated towns may exer
cise the powers herein conferred tor the purpose of taking private proper ty 
for streets, alleys, and market-house sites. 

STATE 31AY COUDEMST. 

1 9 4 5 . R o w a n d "when. 1271; 16 G. A., ch. 75. Whenever in the opin
ion of the governor, the public interest requires the taking of any real estate 
lor the making or construction of any drains, sewers, yards, walls, buildings, 
or other improvements or conveniences for the use or benefit of the peniten
tiaries, hospitals for the insane, or any other institution of the state, upon or 
across lands being private property, the same proceedings may be had in the 
name of the state as provided in this chapter, and for that purpose the s ta te 
shall bo considered a person, and the proceedings shall be conducted by the dis
trict [county] attorney of the district [countyJ in which the land is situated, 
whenever directed by the governor, or the governor may appoint some other 
pers m for that purpose. [12 G. A., ch. 189, §§ 1, 2.J 

1 S 4 6 . D a m a g e s . 1272. Whenever the amount of the damages contem
plated in the preceding section is finally determined, the sheriff or clerk, as 
the case may be, shall certify the amount thereof to the governor, who shall, 
by an order indorsed thereon, direct the payment of the same, and the auditor 
oi' state shall lbsue a warrant on the treasury lor the amount, which shall be 
paid with any money not otherwise appropriated. When the money is paid 
to the sheriff or person entitled thereto, the state, through its proper agent or 
officer, may enter on the promises and construct the desired work. [Same, § 4.] 

STREET BAIIAVAYS OVEE HIGHWAYS. 

1 9 4 7 . Rj^lrfc Of w a y . 18 G. A,,ch. 32, § 1. Any street railway company 
now or hcrealter organized under the laws of this state to operate a street rail
way in any city or incorporated town in this state, for the purpose of extend
ing its railway beyond the limits of such city or town, may locate, build and 
operate, either by animal or motor power, its road over and along any portion 
ot a highway which is of a width of one hundred feet or more, in such cases 
said company as soon as practicable shall put said highway in as good repair 
ami condition as the same was beiore its use for the purpose herein contem
plated, and boards of supervisors are hereby authorized to accept for highway 
purposes under this act conveyances of land adjoining any highway or part 
thereof sufficient zo increase said highway to the width of one hundred feet. 

J 8 4 8 . C o n d e m n a t i o n ; d a m a g e s . 18 G. A., ch. 32, §2. Unless the own
er,; of the land abutting each site [side] of said highway shall consent to its use 
as contemplated m section one [§ 1947], said railway company shall pay all 
damages sustained by such land owners by reason of building said road, which 
damages shall be asccr'aiued and paid m the same manner as provided for 
taking private property for works of internal improvement. Said company 
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shall also be liable for all damages sustained by any one, resulting from the 
carelessness of its officers, agents, or servants, in the construction or operation 
of its railway. 

PUBLIC WAYS TO MINES AND STONE QUARRIES. 

1949. B y q n a r r y or m i n e o w n e r s . 15 G. A., ch. 34, § 1. Any person, 
copartnership, joint-stock association, or corporation, owning, leasing, or pos
sessing any lands having thereon or thereunder any coal, stone, lead, or other 
mineral, may have established over the land of another a public way from any 
stone-quarry, coal, lead or other mine, to any railway or highway, not exceed
ing (except by the consent of the owner of the land to be taken) fifty feet in 
width. When said road shall be constructed, it shall, when passing through 
inclosed lands, be fenced on both sides by the person or corporations causing 
said road to be established. 

No authority is given by this act to construct the public or prevent its enjoyment, and the 
a private way. The way, when condemned, statute is therefore constitutional. Nor can 
is to be a public one, and the act is therefore the construction of the railway in accordance 
not invalid: Jones v. Mahaska, etc., Coal Co., with these provisions be enjoined on the 
47-35. ground that it prevents the owner of the land 

A road or way established under the pro- from constructing a railway thereon for his 
visions of this statute is a public way, in the own use: Phillips v. Watson, 63-28. 
sense tha t the public may use and enjoy it in 11 G. A., ch. 127, which provided for the 
the manner in which roads and highways are establishment of private ways was held un-
ordinanly used by it, and the mine owner who constitutional; but held, arguendo, that to 
procured it to be established must use the afford an outlet to a citizen or access to min-
special privilege which the act confers on him eial wealth, a public way might properly be 
in such a way as not to destroy this r ight of established: Bankhead v. Brown, 25-540. 

1950. Proceed ings . 15 G. A., ch. 34, § 2. If the owner of any real es
tate, necessary to be taken for the purposes mentioned in this act, refuse to 
grant the right of way, or if such owner and the person, partnership, joint-
stock association, or corporation seeking to have such way established, cannot 
agree upon the compensation to be paid for the same, the sheriff of the county 
in which said real estate may be situated shall, upon the application of either 
party, appoint six disinterested freeholders of the county, not interested in a 
like question, who shall inspect said real estate, and assess the damage which 
said owner will sustain by the appropriation of said land for such public way, 
and make and report in writing to the sheriff of said county, and if the appli
cant for such public way shall at any time before entering upon said real 
estate, for the purpose of constructing such way, pay to said sheriff, for the 
use of said owner, the sum so assessed and returned to him as aforesaid, said 
highway may be at once constru[ct]ed and maintained over and across said 
premises. 

1951. P r o v i s i o n s appl icable . 15 G. A., ch. 34, § 3. In proceeding under 
this act, the application to the sheriff, the duty of commissioners, the time and 
manner of assessing the damages, the giving of notice thereof to residents 
and non-residents, ttie power of guardians to settle and convey, the making 
and returning of appraisement, the selection of talesmen, the payment of the 
costs of assessment, the report of the commissioners, the recording thereof, 
the right of appeal, the proceedings relating thereto, the result of non-user, 
the rights and duties as to other highways, are and shall be the same as pro
vided in the sections of the code numbered twelve hundred and forty-five to 
and including twelve hundred and sixty-eight [g^ 1909-1936], and the provis
ions of all of said sections, so far as applicable, are declared to be a part of 
this act, except that the report of the commissioners, and record thereof, shall 
confer no title to the applicant for the land taken for the highway, but shall 
be presumptive evidence of the establishment of such way. 

1 9 5 2 . R a i l w a y e s t a b l i s h e d . 15 G. A., ch. 34, § 4. Any owner, lessee, 
or possessor of lands having coal, stone, lead, or other mineral thereon, who 
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has paid the damages assessed for highways established under this act, m a y 
construct, use. and maintain a railway on such way, for the purpose of reach
ing and operating any quarry or mine on such land and of t ransport ing the 
products thereof to market. In the giving of the notices required b y this 
act, the applicant shall state whether a railway is to be constructed and main
tained on the way sought to be established; and if it be so stated the ju ry 
shall consider that fact in the assessment of damages. 

RIGHTS OF R I P A R I A N OWNERS. 

1953. Erect ion of piers , cribs, etc. 15 G. A., ch. 35, § 1. All owners 
and lessees of lands, or lots, situate upon the Iowa banks of the Mississippi 
and Missouri rivers, upon which property there is now, or may hereafter be, 
carried on any business which is in any way connected with the navigation of 
said rivers, or to winch the said navigation is a proper or convenient adjunct, 
are hereby authorized to construct and maintain, in front of their said prop
erty, piers, cribs, booms, and other proper and convenient erections a n d de
vices for the use of their respective pursuits and the protection and harbor of 
rafts, logs, floats, and other water-crafts; provided, that the same present no 
material or unreasonable obstruction to the navigation of the stream, or to a 
similar use of adjoining property. 

1954. Construct ion of ra i l road. 15 G. A., ch. 35, § 2. It shall not be 
lawful for any person or corporation to construct or operate any railroad or 
other obstruction between such lots or lands and either of said rivers, or upon 
the shore or margin thereof, unless the injury and damage to such owners 
occasioned thereby shall be first ascertained and compensated in the manner 
provided by chapter four, title ten of the code. 

Whether § 1953 is in conflict with act of essential to his r ight to recover under th i s sec-
congress (U. S. Rev. Stat., § 5254), relating to lion tha t he should have erected a cr ib or pier 
the construction of cribs, piers, etc., on the in front of his property. The rule recognized 
Mississippi river, quaire. But even if it is, in Tomlin v. Dubuque, B. & M. R. Co., 32-106, 
this section is not thereby rendered void. If is no longer applicable, Revision, § 1328, being 
a riparian owner is engaged in business con- now repealed: Renwick v. Davenport & N. W. 
nected with the navigation of the river it is not R. Co., 49-664; S. C, 102 U. S., 108. 

C H A P T E R 5. 

O F R A I L W A Y S . 

ORGANIZATION. 

1 9 5 5 . Change Of n a m e . 1273. An}7 corporation organized under the 
laws of this state for the purpose of constructing and operating a railway, 
may, with the assent of two-thirds of all the stockholders in interest, change 
the corporate name thereof. But no change in the name of any such corpo
ration shall be deemed complete until the president and secretary thereof 
shall file in the office of the secretary of state, a statement, under oath, show
ing the assent of the stockholders to such change, and the new name adopted, 
and a certified copy of the proceedings had by the corporation and stock
holders in relation thereto as the same appears m the records thereof; from 
the time of such filing, the corporation by its new name shall be entitled to 
all the rights, powers, and franchises that it possessed under the old name, 
and by the new name shall be liable upon ail contracts and obligations of 
every kind and description entered into by or binding upon such corporation 
by or under its old name to the same extent and manner as if no change in 
tlie name of such corporation had been made. [10 G. A., ch. 44, §§ 3, 4.J 
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1 9 5 6 . R e c o r d . 1274. The secretary of state shall immediately record in 
the proper book in his office the matters filed under the preceding section, and 
make intelligible references to the record of the articles of incorporation as 
originally recorded. 

1957. M a y j o i n o r c o n s o l i d a t e . 1275. Any such corporation may 
join, intersect, and unite its railway with the railway of any other corporation 
at such point on the* boundary line of this state as may be agreed upon by 
such corporations. And with the assent of three-fourths in interest of all the 
stockholders, may, by purchase or sale, or- otherwise, merge and consolidate 
the stock, property, franchises, and liabilities of such corporations, making the 
same one joint-stock corporation upon such terms as may be agreed upon not 
in conflict with the laws of this state. [11., § 1332.] 

A railroad corporation organized under the expenditures on the property, held, that they 
general law may, after constructing a line, were estopped from seeking a recovery of the 
sell the proper, y and continue the object of its property because of on irregularity in the sale: 
incorporation by the construction of a new Ibid. 
l ine: Maliaska County R. Co. v. Des Moines A company buying in the franchise of 
Valley It. Co., 28-437. property oi a railroad at a t'oreclostue sale 

Where the articles of incorporation of the does not become privy to a n v agieement on 
company provided lor the sale ot the property the part oi the original company except so lar 
w i th the hinii.ttion that " no sale shall be vcjid as it m a y b e ineorpon led into the deeds of 
un t i l all debts of the company shall be paid or conveyance under which the title is held : Close 
arranged foi," held, that the indebtedness be- v. Burlington. C. R. & N. Ji. (Jo., 61-149. 
ing a very inconsiderable sum, if anything, Where two railroad companies were consol-
ancl the purchaser having i i ' ju . red if there idated under the arrangement thai, stock in 
were any debts, and being' alwayo ready to the new company should bo issued to stock-
pay any ihai might be established, a sale under holders in the old companies, and the new 
such circumstances was valid: Ibid. company should acquire the property of the 

Where a railway company through its di- old, held, that a stockholder in one of the old 
rectors sold its property to another company, companies did not, by such transfer of prop
ane! (lie directors and stockholders of the erty, acquire a vendor's lien I hereon: Cross v. 
former stood by with knowledge of all the Burlington & S. W. R. Co., 5';'-62. 
facts and saw the latter company make large 

1958» C o n n e c t i o n s . 1276. Any such corporation which has or may 
construct its railway so as to meet or conned with any other railway in an 
adjoining state at the boundary line of this state, shall have power to make 
such contracts and agreements with the corporations controlling such rail
ways in an adjoining state, for the transportation of freight and passengers, 
or for the use of its railway by such foreign corporation, as the board of di
rectors may see proper. [11., § 3 334.J 

1 9 5 9 . E x t e n s i o n . 1277. Any such corporation organized for the pur
pose of constructing a railway from a point within the state may constructor 
extend the same into or through any other state under such regulations as 
may bo prescribed by the laws of such state; and the rights and privileges of 
such coiporation over said extension in the construction and use thereof, and 
in controlling and applying the assets, shall be the same as if its railway was 
constructed wholly within this state. [It., § 1333.] 

1 9 6 0 . D u t i e s a n d l i ab i l i t i e s of l e s sees . 1278. All the duties and lia
bilities imposed upon corporations owning or operating railways by this 
chapter, shall apply to all lessees or other persons owning or operating such 
railways as fully as if they were expressly named herein, and any action 
which might be brought, or penalty enforced, against any such corporation by 
virtue of any provision of this chapter, may be brought or enforced against 
such lessees or other persons. [12 G. A., ch. 79; ch. 172. § 1.] 

The obligation to fence (under § 1972) rests trains over the road, each is liable only for 
upon the kssee as much as upon tlie lessor, stock injured by its own trains by reason of 
and the lessee is liable to damages clone by the failure to fence: Stephens v. Davenport & 
its train, al though as between it anil the St. P. R. Co., 36-327. 
lessor the duty of fencing rests upon the iat- The remedy given against the lessees by 
ter : Clary v. loioa Midland R. Co., 37-344. s tatute is merely cumulative, and the right of 

Where the owner and a lessee each runs action for negligence causing the injury of a 
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passenger exists as against the company in bility of a lessee does not discharge lessor 
whose name the road is being operated, al- from liability, but in effect makes both t h e 
though it may, 111 fact, have been leased to lessor and the lessee jointly l iable: Chicago & 
and be under the control of a lessee: Bower N. W. R. Co. v. Crane, 113 U. S., 424. 
v, Burlington & S. W. R. Co., 42-546. A lessee of a railroad, can exercise no r igh t 

Prioi to express statutory provision, held, t ha t its lessor could not, and if the lessor was 
! hat the statute imposing a liability for inju- subject to injunction against opera t ing its 
i'ies to stock where the right of way is not road at the suit of the land owner whose prop-
fenced was applicable to a lessee; Liddle v. er ty had been taken without compensation, t he 
Keokuk, Bit. P. & M. R. Co., 23-378. lessee is subject to the same restr ic t ion: Hibbs 

But further, held, under the same statutory v. Chicago & S. W. R. Co., 39-340. 
provision, that where the lessee had the ex- The company owning a railroad, and in 
elusive right to run, operate and control the whoso name it is being operated, is liable in an 
road, and had built and maintained fences action for personal injuries received thereon, 
along the road, and had the same power to al though the road is leased to and operated by 
protect itself tha t the lessor would have, it a lessee: Bower v. Burlington <& S. W. R.Co'., 
was liable for injury to stock to the same ex- 42-546. 
tent as though it were owner of the road : Where a railroad was leased to defendant 
Stewart v. Chicago & N. W. R. Co., 27-282. under a contract by wiiich he was to m a n a g e 

The company whose engines set out fire are the same and apply the profits, after paying 
liable for damages from the fire thus set out, operating expenses, to the payment of cer ta in 
al though the line is owned and operated by advances made by him, etc., held, t h a t he 
another company and fire starts on the r ight was a trustee and was not individually liable 
of way by reason of combustible material al- as lessee for operating expenses: United States 
lowed to accumulate thereon by such other Rolling Stock Co. v. Potter, 48-56. 
company: Slossen v. Burlington, C. R. cfe N. A receiver operating a rai lway under direc-
R. Co., 60-215. tion of the court is liable to j u d g m e n t for 

Where a railway company incorporated personal injuries received by an employee 
under the laws of Iowa leases its road* to a from the negligence of other employees en-
toreign corporation, the lessor is a necessary gaged in the operation of the road, under tlie 
party to an action for breach by the lessee of s tatutory provision on such subject : Sloan v. 
a contract entered into originally wi th the Central Iowa R. Co., 62-7^8. 
lessor. The statutory provision as to the lia- For similar provisions, see § 1995. 

1 9 6 1 . Offices. 1279. The offices of secretary and treasurer, or assistant 
treasurer and general superintendent of every railway corporation organized 
under the laws of this state, shall be kept where the principal place of busi
ness of such corporation is to be, m which offices the original record, stock, 
and transfer books, and all the original papers and vouchers of such corpora
tion shall be kept; and such treasurer or assistant treasurer shall keep a rec
ord of the financial condition of the corporation, which may be inspected at 
all reasonable hours by any stockholder, or any committee appointed by the 
general assembly. Such corporation may keep in any other state a transfer 
office, in which may be kept a duplicate transfer book; but no transfer of 
shares of stock shall be legal or binding until the same is entered in the trans
fer book kept in this state. The secretary and treasurer, or assistant treasurer 
and general superintendent aforesaid shall reside in this state. [9 G. A., ch. 
159, §§ 2, 6.] 

1962. Report . 1280. Every such corporation shall, annually, under the 
oath of the president, in the month of January, make a full report of the 
condition of its affairs to the secretary of state, and shall have the same pub
lished in some newspaper printed m the place of its general business office, 
showing the amount ot the capital stock of such corporation, and the amount 
paid thereon, the amount of bonds issued, and how secured, and all other in
debtedness; the length of such railway when completed, and how much is 
built and in use; the number of acres ot land donated or granted to them, by 
whom and what disposition has been made of said grants or donations, the 
gross amount of receipts and how disbursed, the net amount of profit and the 
dividends made, with such other facts as may be necessary to a full statement 
of the affairs and condition of such corporation, and the secretary of state 
shall present the said report to the general assembly. [Same, § 3.J 

1 9 6 3 . P r o c e e d i n g s t o c o m p e l . 1281. In case any such corporation 
shall neglect to make such report as required in the preceding section, any 
stockholder may hie his petition in the district [or circuit] court m the county 

V O L . 1 — 32 
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where the principal business office is kept, stating that said report has not 
been made, and praying that an order may issue against the corporation com
manding it to make said report; said petition, shall be under oath and filed at 
least ten days before the next term of the district [or circuit] court in said 
county, and notice thereof shall be given such corporation for the same length 
of time, and in the same manner as is now required to be given in other suits 
in the district [or circuit] court, and upon the filing of such petition, the clerk 
shall issue such order and make the same returnable at the next term of the 
district |or circuit] court in said county, and costs shall be recoverable by 
either party as in ordinary actions. [Same, § 4.] 

1 9 6 4 . E x a m i n a t i o n . 1282. If it appears such report has not been filed, 
the court shall, daring the term, appoint three disinterested and competent 
persons near the place of the general business office of the corporation as an 
investigating committee, who shall examine into its affairs and report at as 
early a day as practicable its condition, in manner and form as prescribed in 
section twelve hundred and eighty of this chapter [§ 1962]; one copy of said 
report to be filed in the office of the clerk of the district court of the county 
where the proceedings are had, and one copy to be filed in the office of the 
secretary of state. The compensation for the services of such committee shall 
be paid by the corporation thus investigated, but it shall not exceed three dol
lars per day and mileage at the rate of ten cents per mile, counting one way. 
[Same, § 5.] * 

OK STOCK AND DEBTS. 

1 9 6 5 . B o n d s ; m o r t g a g e s . 1283. Any such corporation shall have 
power to issue its bonds for the construction and equipment of its railway, in 
sums not less than fifty dollars, payable to bearer or otherwise, and bearing 
interest at a rate not exceeding ten per cent, per annum, and make the same 
convertible into stock, and may sell the same at such rates or prices as is 
deemed proper; if such bonds are sold below the par value thereof, they shall, 
nevertheless, be valid and binding, and no plea of usury shall be allowed such, 
corporation m any action or proceeding brought to enforce the collection of 
said bonds; such corporation may also secure the payment of said bonds by 
executing mortgages or deeds of trust of the whole or any part of its property 
and franchises. [R., § 1339; 10 G. A., ch. 20.] 

1 9 6 6 . A i t e r - a e q u i r e d p r o p e r t y . 1284. Said mortgages or deeds of 
trust, may, by their terms, include and cover, not only the property of the 
corporation making them at the time of tlieir date, but property both real and 
personal which may thereafter be acquired, and shall be as valid and effectual 
for that purpose, as if the property were in possession at the time of the exe
cution thereof. [R., § 1340.] 

1 9 6 7 . E x e c u t i o n of m o r t g a g e s . 1285. Said mortgages or deeds of 
trust shall be executed in such manner as the articles of incorporation or by
laws of the corporation may provide, and shall be recorded in the office of the 
recorder of each county through which the railway of the corporation may 
run, or in which any property mortgaged or conveyed by such deeds of trust 
may be situated, and shall be notice to all the world of the rights of all par
ties under the same, and for this purpose, and to secure the rights of mortga
gees or parties interested under deeds of trust so executed and recorded, ihe 
rolling stock and personal property of the company properly belonging to the 
road and appertaining thereto, shall be deemed a part of the road, and said 
mortgages and deeds so recorded, shall have the same effect both as to notice 
and otherwise, as to the personal, as to real estate covered by them. [11., 
§ 1341.] 

1 9 6 8 . P r e f e r r e d s t ock . 1286. Any such corporation, with the assent ot 
two-thirds of all the stockholders in interest, may issue in payment of debts,. 
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preferred stock, not exceeding ten thousand dollars for each mile of rail way 
constructed, which stock shall be entitled to such dividends as the directors of 
the corporation may determine, not exceeding eight per cent, per annum, if 
the same is earned in any one year after payment of all interest on the bonds 
of the corporation before any dividend is made to the common stock. [10 
G. A., ch. 44, § 1; 11 G. A., ch. 102.] 

1 9 6 9 . E x c h a n g e fo r b o n d s . 15 G. A., ch. 20. Any railway corpora
tion which has no surplus, after paying its running expenses, with which to 
pay the interest on its bonded indebtedness, with the assent of its bondhold
ers, in addition to the right conferred by section one thousand two hundred 
and eighty-six of the code [§ 1968], may, with the assent of two-thirds of its 
stockholders, issue its preferred stock, at par, to an amount equal to and not 
exceeding its bonded indebtedness, in exchange for its said bonded indebted
ness. The said stock shall be entitled to such dividends from its net profits 
as the directors of the corporation may determine, not exceeding eight per 
cent, per annum, if the same is earned in any one year, after payment of all 
interest on the indebtedness of the corporation, before any dividend is made 
to the common stock. 

1 9 7 0 . C o n v e r s i o n i n t o c o m m o n s t o c k . 1287. Such preferred stock, 
and any income or mortgage bond of the corporation, shall, at the option of 
the holder, be convertible into common stock in such manner and on such 
terms as the board of directors thereof may prescribe; but the aggregate 
amount of the common and preferred stock shall not exceed the total amount 
of stock which the corporation may be by law, or the articles of incorporation 
thereof, authorized to issue. [10 G. A., ch. 44, § 2.] 

OF T H E TKACK. 

1 9 7 1 . C a t t l e - g u a r d s ; c r o s s i n g s ; s i g n s . 1288. Every corporation con
structing or operating a railway, shall make proper cattle-guards where the 
same enters or leaves any improved or fenced land, and construct at all points 
where such, railway crosses any public highway, good, sufficient, and safe 
crossings and cattle-guards, and erect at such points at a sufficient elevation 
from such highway to admit of free passage of vehicles of every kind, a sign, 
with large and distinct letters placed thereon, to give notice of the proximity 
of the railway and warn persons of the necessity of looking out for the cars; 
and any railway company neglecting or refusing to comply with the provis
ions of this section, shall be liable for all damages sustained by reason of such 
neglect and refusal, and in order for the injured party to recover, it shall only 
be necessary for him to prove such neglect or refusal. [R., § 1331; 9 G. A., 
ch. 169, §§ 3, 4, 5.] 

C a t t l e - g u a r d s : This section makes it nee- at the t ime the road was const ructed: Heskett 
essary that cattle-guards be constructed not v. Wabash, Si. L. & P. R. Co., 61-467. 
011I3' where the track goes through outside Whether notice to the company to construct 
fences, but also at division fences: Smith v. cattle-guards is necessary al ter the land has 
Chicago, C. & D. R. Co., 38-518. been thus inclosed, qucere; but, if necessary, 

Where the track passes through the lands of the service of notice upon the station agent is 
two owners fenced in common, and subse- sufficient: Ibid. 
quently a division fence is constructed, it is This provision as to catt le-guards applies to 
tne duty of the company upon notice to put in cases where the corporation fences its r ight of 
a cattle-guard, and it will be liable for the way. When it does so there is fenced laud, 
value of crops destroyed by reason of the fail- and. upon entering or leaving, the law re
tire to do so: Donald v. St. Louis, K. C. & N. qnires a catt le-gunrd: Robinson v. Chicago, 
R. Co., 44-157. R. I. & P. R. Co., 67-292. 

Where a railroad is constructed across un- The s tatute is imperative, and the court will 
improved or umnclosed land, and the land is not engraft an exception upon it relieving a 
afterwards improved or inclosed, the rai lway company from obligation to pu t in a cattle-
company is under obligation to construct guard on the ground that it is riot fit, proper 
cattie-guards just as it would have been under and niiitable to do so in a pprlicular case: 
obligation to do if the land had been ioclosed Mundhenk v. Central Iowa II. Co., 53-718. 
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Where it appeared that plaintiff's horses 
were put tempoiarily in a field, from which 
they escaped through a defective fence, and 
were injured by reason, as alleged, of an in
sufficient cattle-guard, in a county where cat
tle were not allowed to run at large, held, that 
t he facts did not necessarily show contribu-
10'-y negligence defeating plaintiff's r ight to 
lecovcr: Timins v. Chicago, R. I. & P. R. 
Co., 72-94. 

There is nothing in this section requiring a 
company to make cattle-anards at a private 
crossing: Bartlet ». Dubuque & S. C. R. Co., 
20-188. (But see § 1936.) 

M e t h o d of c o n s t r u c t ] ' o n : The term cat
tle-guard as used in lhe statute imports a 
g u a i d o r protection e x f n d i n g the whole width 
of tlie r ight of way. The owner is under no 
obligation to construct a fence up to the track 
upon the right of way : Mundhevk v. Central 
Iowa R. Co., 57-318; Ilesifett v. Wabash, St. 
L. & P. R. Co., 61-407. 

Tno duty of connecting a cattle-gourd w i t h 
the right of way fence devolves upon the 
ooinpuuy, and is implied in the duty to con
j u n c t the guard itseif: Mdlerr. Chicago, R. I. 
<£• P. It. Co., m 546. 

Where the right of W3}T and public highway 
im>i, cct obliquely, the company should ience 
t o tiie point where the highway crosses the 
(ruck, and construct the callle-guard there, 
and not at the point where the» highway inter
sects the l ight -i w a y : Andre v. Chicago & 
N. W. R. Co.. LO-107. 

C r o s s i n g s : Where a railway impinged 
upon a hignway some twenty rods from the 
place wheie it finally crossed it, held, tha t all 
the intervening highway was not to be deemed 
si par t of the crossing, within tlie meaning of 
tins section: Beatty v. Central Iowa R. Co., 
58-213. 

It is the duty of the company to repair the 
«rossmgs and keeo them m a safe condition: 
Farley v. Chicago, It. I. & P. R. Co., 42-234. 

The embankment constructed as a necessary 
approach to the c rossing is a part of the cross
ing, and the company is required to keep it in 
repair : Ibw). 

Purchasers of a road at judicial sale take 
subject to any oral obligations to maintain 
crossings, etc., made by the former company 
„n connection w*lh the ,.< quisltion of the r ight 
oi wav : Swan o. Bwlinqlon, G. R. 6i N. R. 
Co., 72-650. 

Wej j l i genec : W L c e plaintiff's cow was in-
.med by a v.dd-tuiin a. a high\v.i3r c , sing, 
• eul. that «t wco ,t question fcr m e ju ry 
\vh"ti)or it was neglige' ce in the planstjif to 
allow his cow to be .it such ctossing at the 
tunc- wnen no regu 'ar «.ram w a s d u e : Coioson 
o. Chicago, M. & cf. P . Ji. Co., 71-2S. 

E v i d e n c e m a pa i t xu l a r case held suffi
cient to susta.n a verdict against a railroad 
company for injury to a house at a cattle-
guiu'd: Meade v. Kansas City, St. J. <& C. B. 
U. Co., 45-699. 

Where the sufficiency of a, cattle-guard was 
ui question, held, cliat the fact that a similar 
guard situated on ol !uv premises was suffi-
oiont to, and cbd, keep out stock, wa e not ma
terial or re levaia : Donmiug v. Chicago, R. I, 
<& P. It. Co., 43-96 

Under tiie evidence in a particular case, 

h«7fl, that it was for the ju ry to say whether 
or not the cattle-guard was reasonably suffi
cient tor the purpose for which it was con
structed : Timinsv. Chicago, R. I. & P. R. Co., 
72-94. 

M e a s u r e of d a m a g e s : As the owner of 
the land has no legal r ight to construct cattle-
guards across the track, he is not bound to do 
so in order to protect himself from damages 
for want thereof, but may recover whatever 
damages he may sustain by reason ot his land 
being left open and unfenced: Raridon v. 
C< dral Iowa It. Co., 65-640; Downing v. Chi
cago, R. I. & P. R. Co., 43-96. 

Measure of damages for failure to erect a 
cattle-guaid at a partition fence between two 
fields, one of which might have been used 
for pasture, held to be the difference between 
the value of the pasture in the condition in 
which the inclosure was left by the company 
and what the value would have been if the 
cattle-guards had been maintained : Raridan 
v. Central Iowa R. Co., 69-527. 

Where the land owner seeks to recover the 
entiie \ a l u e of a crop which he alleges to have 
been totally lost by reason of the failure of 
the company to construct catl le-guards, the 
question of how much less value the crop is 
by reason of such failure is a question of proof. 
The fact tha t a claim is made for the entire 
loss will not prevent the owner from recover
ing whatever loss is suffered: Raridon v. 
Central Iowa R. Co., 65-640. 

The measure of damage for crops destroyed 
by reason of failure to put in a cattle-guard 
where a partition ience is erected subsequently 
to the completion of the road is the value of 
the crop destroyed by reason of such failure: 
Donald v. St. Louis, K. C. & N. R. Co., 44-
157. 

D o u b l e d a m a g e s : A cattle-guard is not 
to bo deemed a part of the fence required by 
other s tatutory provisions, and the company 
is not liable in double damages tor failure to 
construct such cattle-guard as it is in case of 
failure to construct a fence: Moriarity v. 
Central Iowa It. Co., 64-696. 

C o n t r a c t : A company required to main
tain and construct proper cattle-guards can
not, by contract with another company whose 
road it purchases, relieve itself from the 
right or obligation to do so: Dozening v. Chi
cago, R. I. & P. R. Co.. 43-96. 

S i g n s : Thjs section only renders the com
pany liable for damages sustained by reason 
ot the failure to erect such signs: Lang v. 
Holiday Creek R., etc., Co., 49-469. 

The failure to erect a sign renders the com
pany absolutely liable in a case wherein it is 
shown that a person was injured at a crossing. 
Kvidence of the injury and of the company's 
neglect to erect the sign establishes its lia
bility, and it is not necessary tor plaintiff to 
»how his own care. (As the case arose, how-
evci, under a previous statute, this point wai 
not involved): Payne v. Chicago, R. I, <& P. 
R. Co., 44-236. 

Under a previous statute which did not con
tain the provision that proof of the neglect to 
erect a sign ahould be sufficient to entitle the 
injured par ty to recover lor injuries received 
at sncii crossing, held, tha t proof of J allure to 
eiect a sign established negligence on the part 
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of the company, but did not relieve plaintiff 34-276; Correll v. Burlington, C. R. & M. R. 
of the necessity of showing that his own Co., 38-120; Payne v. Chicago, R. I. & P. R. 
negligence did not contribute to the in ju ry : Co., 39-523; S. C 44-236. 
Dodge v. Burlington, C. R. & M. R. Co., 

1972. Liability for stock killed; speed at depots; damages by 
fire. 1289. Any corporation operating a railway, that fails to fence the same 
against live-stock running at large at all points where such right to fence 
exists, shall be liable to the owner of any such stock injured or killed by rea
son oi the want of such fence for the value of the property or damage caused, 
unless the same was occasioned by the wilful act of the owner or his agent. 
And, in order to recover, it shall only be necessary for the owner to prove the 
injury or destruction of his property; and if such corporation neglects to pay 
the value of or damage done to any such stock within thirty cla}rs after notice 
in writing, accompanied by an affidavit of such injury or destruction, has been 
served on any officer, station or ticket agent employed in the management of 
the business of the corporation in the county where the injury complained of 
was committed, such owner shall be entitled to recover double the value of the 
stock killed or damages caused thereto; provided, that no law of this state, 
nor any local or police regulations of any county, township, city or town, reg
ulating the restraint of domestic animals, or, in relation to the fences of farm
ers or land owners, shall be applicable to railway tracks, unless so specifically 
stated in the law or regulation. The operating of trains upon depot grounds 
necessarily used by the company and public, where no such fence is built, at 
a greater rate of speed than eight miles per hour, shall be deemed negligence 
and render the company liable under this section. And provided, fv/rther 
that any corporation operating a railway shall be liable for all damages by 
lire that is set out or caused by operating of any such railway, and such dam
age may be recovered by the party damaged in the same manner as set forth 
in this section in regard to stock, except to double damages. [Same, § 6; 14 
G. A., ch. 128.] 

F a i l u r e t o f e n c e : This section makes the 
fact of the injury or destiuction of stock on 
the railway track prima facie evidence of 
negligence on the part of the corporation, and 
the burden of proof is upon the defendant to 
establish the building of a good and sufficient 
fence: Brentner v. Chicago, M. & St. P. R. 
Co., 68-530. 

In order to render the company liable for in
j u r y to stock, negligence must be shown, but 
it is sufficient to make out a prima facie case 
to show the injury and that it occurred by 
reason of the omission to fence. Thereupon 
the burden is upon the company to show 
freedom from negligence in the mat ter of a 
fence: Small v. Chicago, R. I. & P. R. Co., 
50-338. 

If a railroad company fails to fence its road 
it is absolutely liable for stock injured, in the 
absence of wilful act of the owner : Ayles-
wovth v. Chicago, R. I. & P. R. Co., 30-459. 

Liability for injury under this section at
taches where the want of a fence in connec
tion with some act of the company is the 
proximate cause of the injury. If it is claimed 
tha t defendant is liable for negligence in so 
constructing a bridge as to render it danger
ous for stock running at large, such negli
gence must be direct!y alleged: Asbach v. 
Chicago, B. & Q. R. Co., 74-248. 

Before the enactment of this statute it was 
held that to permit cattle to run at large did 
not impute negligence on the part of the 
owner, and that cattle would not be trespass

ers if found upon the unfenced t rack of a rail
w a y ; tha t if tue t rack was unfenced the com
pany would be held to the use of ordinary 
care and diligence in runn ing its t rains to 
avoid injuring such stock, but if its track was 
fenced it would only be liable for injury re
sulting from gross or wilful negligence: Rus
sell v. Hanley, 20-219; Alger v. Mississippi & 
M. It. Co.. 10-268. 

The railroad company is required to fence 
its track for the protection of ' ' crazy " horses 
as well as for the protection of animals pos
sessing good " h o r s e sense." The fact that 
the animal is injured by reason of failure to 
leave the track through want of na tura l intel
ligence will not show t h a t the injury did not 
result from want of a fence: Liston v. Cen
tral Iowa R. Co., 70-714. 

This s tatutory provision does not require 
railway companies to fence their roads, but 
subjects them to certain liabilities if they fail 
to do so. Failure to fence cannot, therefore, 
be imputed to tiie company as negligence in a 
case where a child, playing on an unfenced 
track of a road, is r u n over by one of the com
pany'» t ra in»: Walkenhauei v. Chicago, B. & 
Q. It. Co., 3 McCrary, 553. 

A rai lway company does not owe to its em
ployees the duty to fence its r ight of way, and 
employees are supposed to contract to operate 
the road in its unfenced condition so far as it 
is unfenced. Any additional exposure on tha t 
account must be pret>umed to have been taken 
into consideration upon entering into the em-
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ploymeut : Pat ton c. Central TowaR. Co., 73-
306. (By §§ 1973-1975 fencing is now obliga
tory.) 

A n i m a l s n o t s t r u c k b y t r a i n : I t may be 
said that an animal is injured by reason of the 
failure of the company to fence' when the 
want of a fence in connection with the acts 
of the defendant is the jiroximate cause of 
the injury. Therefore, where a horse going 
upon a track where there was a failure of the 
company to fence, being frightened by a 
aoming train, ran upon a bridge and was in
jured, there being no other practicable means 
of escape for the animal, held, that the com
pany was liable: Young v. St. Louis, K. C. & 
N. R. Co., 44-172. 

It is therefore for the jury to say whether 
or not in a particular case an animal injured 
upon the track without being struck by the 
train was injured by defendant's negligence: 
Kraus v. Burlington, C. R. & N. R. Co., 55-
J i l O . 

The fact that the train does not strike the 
animal does not relieve the company of liabil
ity tor the injury: Liston v. Central Iowa R. 
O\>.^70-714. 

B e g l i g e n e e : Plaintiff may ask recovery 
for slock killed, on the ground that the road 
was not fenced, pleading the facts entitling 
him to such recovery, and also on the ground 
of the negligent manner in which the train 
was operated, and he may then introduce evi
dence to sustain both or either of these causes 
of action: Scott v. Chicago, M. & St. P. R. 
Co., 6S-300. 

Where it is claimed that stock was injured 
by l^dson of defective fence plaintiff may 
without proof of that fact recover the value 
of tlie stock killed if it is shown that the in
ju ry of Lie stock was due to negligence of 
ttie employees of the company operating the 
t r a in : Baker v. Chicago, B. & Q. R. Co., 73-
389. 

Tne burden of proof is upon plaintiff to 
show tb.it the injury occurred at a place 
where defendant had a right to fence and did 
not, and that it was caused bv defendant's neg
ligence: Comstockv. Des Moines Valla ti R. Co., 
33-376. 

A n a g r e e m e n t with the land owner by 
which he undertakes to erect and maintain a 
fence ivill not prevent liability on the part of 
fcht company to other persons for double dam
ages for stock injured where sue!) l andowner 
has tailed TO fence or repair, even though the 
owner of ihe stock has placed them for past
ure upon the land of the person agreeing to 
maintain the ience: Warren v. Keokuk & D. 
21. R. Co., 41-481. 

"Negl igence of l a n d o w n e r : Where a 
company is compelled to pay for injuries to 
amniais of a third person which have got upon 
the track through a gate at a private crossing, 
wroitgluiiy removed by the land owner for 
whom tne gate was constructed, it may re
cover from such land owner the amount so 
paid : Chicago &N. W. R. Co. v. Dunn, 59-619. 

The fact that there weie two gaps m a rail
road fence within four hundred feet of each 
other, made by the plaintiff in the prosecution 
of work connected with such railroad, held 
not to preclude the ownei from recovering 
damages for injuries to his stock by their es

cape upon the railroad track through a gap in 
the fence intermediate the two made by him 
and for which he was not responsible: Aeeola 
v. Chicago. B. & Q. 11. Co., 70-185. 

Su f f i c i ency of f e n c e : The fence contem
plated is such as is reasonably sufficient to pre
vent live-stock from going on the railroad 
track. It is error to charge the ju ry that when 
fences are constructed along the right of way 
by the company they must, in order to relieve 
it from liability for injuries to stock, be such 
as to absolutely prevent stock from gett ing 
under, through or over the same: Shellabarger 
v. Chicago, R. I. & P. It. Co., 66-18. 

The fence must not only be sufficient to t u rn 
horses and cattle, but must be sufficient to t u rn 
swine, or the company will be liable for swine 
killed: Fritz v. Milwaukee & St. P. R. Co., 
34-337. 

The fence must be sufficient to turn live-stocli 
of any kind in order to exonerate the company 
from liability for injuries to such live-stock. 
I t is not sufficient that the fence be such as is 
described by statute as a lawful fence: Lee v. 
Minneapolis & St. L. R. Co., 66-1S1. 

A bluff, a hedge, a trench, a wall, a trestle, 
or the like, may constitute a sufficient fence. 
The question whether the fence is sufficient is 
for the j u r y : Hilliard v. Chicago & N. W. R. 
Co., 37-442. 

The fact tha t the fences and track are so 
constructed that stock having once entered 
upon the l ight of way cannot, when frightened 
and di iven before the engine, find a sale place 
to leave the track will not render the com
pany liable: Oilman v. Sioux Citi/ & P. R. Co., 
62-299. 

The fact t ha t the fastening of a gate in the 
fence is placed on the inside may be a proper 
mat ter to be considered by the ,ury in deter
mining whether the fence is sufficient: Butler 
v. Chicago & N. W. R. Co., 71-206. 

R e p l a c i n g f ences d e s t r o y e d : The allega
tion that tne road is unfenced at the t ime of 
the accident is supported by proof of the re
moval or destruction of the fence before the 
accident: Fritz v. Kansas City, C. B. & St. J. 
R. Co.. 61-323. 

Where the fences were swept away by a 
flood, failure to rebuild them within two 
months after the road was repaired and oper
ated, held sufficient to render the company 
liable: Ibid. 

If a fence constructed by the company falls 
by reason of its insufficiency, it is immaterial 
that it was not down such length of t ime be
fore the animal passed through that the com
pany might, in the exercise of due diligence, 
have had knowledge thereof: Libby v. Chi
cago, M. & St. P. R. Co., 60-323. 

Where a railway was fenced only upon one 
side, and the animal injured was confined in a 
field inclosed in part by such fence, and es
caped therefrom by reason of the fence being 
blown down by a storm, held, that the rail
road not being fenced as required, the eom-
puny was liable without regard to whether it 
was negligent in repairing the fence which 
was blown down, for the reason that the road 
was not properly fenced, and tne annual after 
escaping from the i n c i s u r e was running at 
large: Tredwuy v. Sioux City & St. P. R. Co., 
43-527. 
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Operation of the road; construction 
t r a i n : The railway company is liable for 
stock killed by a construction train by reason 
of the failure to fence, although the road is 
not completed: Glandon v. Chicago, M. & St. 
P. R. Co., 68-457. 

F a i l u r e t o repair f e n c e s : While the com
pany is liable for stock injured or killed on its 
t rack by reason of its failure to keep in repair 
the fences which it has erected on the line of 
its road, yet before such liability will a t tach 
the company must have knowledge, either ex
press or implied, that the fence is out of re
pair, and a reasonable t ime after such notice 
to put it in repair : Aylesworlh v. Chicago, R. 
I. & P. R. Co., 30-4*59; Hill lard v. Chicago 
<& N. W. R. Co., 37-442. 

Knowledge that the fence is out of repair 
may be shown by the lapse of such t ime as to 
afford reasonable presumption thereof: Ayles
worlh v. Chicago, R. I. & P. R. Co., 30-459; 
Davis v. Chicago, R. I. & P. R. Co., 40-292. 

Tne company having constructed a sufficient 
fence is only liable for failure to exeiciso rea
sonable care and diligence in maintaining i t : 
Lerumon v. Chicago & N. W. R. Co., 32-151. 

It is error to instruct the jury that the com
pany would be liable if it failed to erect and 
maintain a fence sufficient to keep cattle from 
its right of way, and the cattle were injured 
by reason of such failure. The jury must be 
allowed to consider whether the defect in the 
fence was occasioned by want of repair, and 
if so, whether the company had discovered 
tha t it was out of repair, or should have dis
covered it in the exercise of reasonable care, 
and had had a reasonable time afterward to 
make the repair : Brentner v. Chicago, M. & 
St. P. R. Co., 58-625. 

Where the track has been properly fenced 
and the fence has been destroyed, the com
pany is liable, in case of a failure to use rea
sonable and ordinary diligence and care in re
building it. Reasonable t ime must be al lowed: 
McCormiek v. Chicago, R. I. & P. R. Co., 
41-193. 

B u r d e n o f p roo f : Liability of the com
pany for injuries caused by bars being left 
down at private crossings exists, if at all. either 
m tailing to put them up after acquiring 
knowledge that they are down, or neglect to 
use reasonable diligence in ascertaining such 
condition, and the burden of proving these 
facts is upon the plaintiff seeking to recover 
damages for such negligence: Perry v. Du
buque Southwestern R. Co., 36-102. 

In case ot an injury to stock by reason of a 
gate being open the burden is on plaintiff to 
show that the gate became open by defend
ant's fault. The fact tha t the gate was de
fectively constructed, unless it became open 
by reason of such construction, is not sufficient 
to entitle plaintiff to recover: Butler v. Chi
cago & N. W. R. Co., 71-206. 

A rai lway is required to exercise due care 
to keep gates closed and obtain knowledge of 
their condition. If it fails to exercise such 
care and through its negligence remains igno-
r-int of the fact that a gate is open, it will be 
chargeable with having knowdedge of that fact 
which due care would have given it. It is the 
du ty of the company in such cases to close a 
gate after gaining knowledge that it is open, 

whether left open by its own employees or 
others. The question whether it should have 
had knowledge is tor the determination of the 
j u r y : Wait v. Burlington, C. R. & N. R. Co., 
74-207. 

Fur ther as to gates and bars at private cross
ings, see § 1936 and notes. 

An instruction to the effect t ha t defendant 
was not liable unless there was neglect in fail
ing to repair the fence within a reasonable 
t ime after notice of the defective condition, 
held proper, as the j u ry must have understood 
therefrom tha t the burden of showing neglect 
rested upon the par ty seeking to recover: 
Dunn v. Chicago & N.'W. R. Co., 58-674. 

E v i d e n c e of the condition of the fence sub
sequent to the t ime of the injury is admissible 
only where it is shown tha t there had been no 
change in the condit ion: Brentner v. Chicago, 
M. & St. P. R. Co., 58-625. 

Evidence of the condition of the fence at 
the t ime of the accident is admissible for the 
purpose of showdng tha t the company was 
negligent in allowing it to get out of repair, 
and such evidence need not be confined to the 
part icular portion of the fence th rough which 
the stock escaped: Lemrnon v. Chicago & N. 
W. R. Co., 32-151. 

Where damages are claimed by reason of 
the injured stock having escaped upon the 
r ight of way by reason of the fastening of a 
gate in the fence of the company being defect
ive, evidence is admissible to show that other 
like fastenings have proved insufficient, and it 
is not competent for defendant to show tha t the 
fastening used was of the kind generally in 
u se : Payne v. Kansas Gitij, St. J. & C. B. R. 
Co., 72-214. 

O w n e r s h i p of s t o c k : In an action against 
a railway company for damages for stock 
killed by its t ram, the ownership of the stock 
is an issuable fact, and while possession might 
make out a prima facie case of ownership, 
yet there must be such proof of possession or 
other proof of ownership to entitle plaintiff 
to recover: Welsh v. Chicago, B. & Q. R. Co., 
53-632. 

S t o c k r u n n i n g a t l a r g e : The company is 
only liable for inj-iries to stock " runn ing a t 
large," and not when it is in charge of the 
owner and being driven by him at the t ime of 
the in jury : Smith v. Chicago, R. I. & P. R. 
Co.. 34-96. 

Stock which escapes from the inclosure of 
the owner upon the t rack of the company is 
" r u n n i n g at large: '" Hinmanv. Chicago, R, 
I. <& P. R. Co., 28-491. 

And so. too, is stock which is in a field 
through which the rai lway passes and where 
the company has failed to fence: Swift v. 
North Missouri R. Co., 29-243. 

The words " r u n n i n g at l a r g o " mean "not 
under control of the owner." A mule which 
had escaped from its owner, and which he was 
unable to catch, held to be running at l a rge : 
Hammond v. Chicago & N. W. R. Co., 43-168. 

Allegations in a petition tha t the animal in
jured escaped upon the railroad track, held to 
be in effect an allegation that he was runn ing 
at la rge: Liston v. Central Iowa R. Co., 70-
714. 

A horse may be regarded as runn ing at 
large where he has escaped from the control 
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of his owner and cannot be caught by him. 
So held where the horse injured had on a 
bridle and an untied halter rope: Welsh v. 
Chicago, B. & Q. R. Co., 53-632. 

Where a person in charge of a herd of cat
t le left them temporarily, and before the per
son who was to succeed him in their care took 
possession of them one of them escaped from 
the herd and was very soon afterwards killed 
on defendant's railway track, not having been 
missed from the herd, held, that such animal 
was running at large within the meaning of 
this section: Valleau v. Chicago, M. & St. P. 
R. Co., 73-723. 

A suckling colt may be considered as run
ning at large within the provisions of the 
statute, although its mother is under the con
trol of the owner : Smith v. Kansas City, St. 
J. & C. B. R. Co., 58-622. 

A team of horses hitched to a wagon and 
which have escaped from the control of their 
owner are, within the terms of this statute, 
'• live-stock running at large: " lnman v. Chi
cago. M. & SI. P. R. Co., 60r459. 

I t is error to instruct the jury that it is the 
du ty of the company to build and maintain 
fences sufficient to keep cattle off the track 
under all ordinary circumstances, and that it is 
liable for all injury to cattle occasioned by its 
failure to perform that duty. The instruc
tions should be qualified by limiting the liabil
ity to injuries caused to animals running at 
la rge: Brentner v. Chicago, M. & St. P. R. 
Co., 68-530. 

P r o o f of i n j u r y : When stock is killed at 
a place where the company has failed to fence, 
it will be presumed, prima facie, tha t the in
jury occurred " b y reason ot the want of such 
fence : " Speuce v. Chicago & N. W. It. Co., 
25-139. 

The evidence in a particular case as to stock 
killed by a t ram, having been struck by the 
train going in a particular direction and car
ried upon a bridge, held sufficient to support a 
verdict for damages: Martin v. Central Iowa 
R. Co., 59-411. 

In an action against the company for injury 
to stock, there being no direct evidence as to 
whether the injury was caused by defendant's 
train, the jury may consider the character of 
the injury for that purpose, but evidence that 
when animals are struck Dy moving trains 
there is always some indication left along the 
t rack of the collision is not proper: Clark v. 
Kansas City, SI. L. & N. R. Co., 55-455. 

D o u b l e d a m a g e s ; c o n s t i t u t i o n a l i t y : 
The provision as to double damages is consti
tutional. It is uniform in its operation as 
to all persons or companies pursuing a par
ticular business: Jo es v. Galena & C. U. It. 
Co., 16-6; Welsh v. Chicago, B. & Q. R. Co.. 
53-632. 

Nor does such provision deny to railway 
companies, or persons operating railways, 
equal protection oi the laws: Tredway v. Sioux 
City & St. P. R. Co., 43-527. 

This provision does not conflict with the con
stitutional guaranties for the protection of 
proper ty: Mackie v. Central Railroad of Iowa, 
54-540. 

H o t a p e n a l t y : The statute giving the 
owner double damages is not unconstitutional, 
as in conflict with the provision tha t all fines 

and penalties shall be paid into the school 
fund. Such damages are not a fine or pen
alty, and the legislature may determine the 
measure of damages to be recovered as in 
other particular cases: Ibid. 

No part of the double damages is a statute 
penalty in such sense as to bring the action 
therefor within the provisions of the statute 
of limitations as to actions to recover such 
penalties. The period of limitation for such 
action is five years : Koons v. Chicago & N". 
W. R. Co., 23-493. 

H o t a p p l i c a b l e i n o t h e r c a s e s : The pro
vision for double damages being penal in its 
character will not be considered as applicable 
to any case not coming clearly within its-
provisions. Therefore, held, tha t double dam
ages could not be recovered for injuries result
ing from failure to construct and keep in re
pair a proper cattle-guard as required by the 
section with reference to catt le-guards: Mori-
arty v. Central Iowa R. Co., 64-696. 

Neither can the provision be construed so 
as to authorize the recovery of double dam
ages for injuries to stock on depot grounds 
where the company has no right to fence, 
caused by negligence in operating trains 
thereon: Miller v. Chicago & N. W. R. Co., 
59-707. 

Double damages can be recovered only when 
stock has been injured or killed by reason of 
the want of a fence, and not when the injury 
results by reason of the company having 
fenced where it should no t : Davis v. Chicago, 
R. I. & P. R. Co., 40-292. 

F o r f a i l u r e t o r e p a i r : A railway coni-
pairy is liable in double damages for injuries 
caused by negligence in failing to keep a Ience 
in repair as well as by reason of failure to 
fence: Bennett v. Wabash, St. L. & P. It. Co.. 
61-355; Payne v. Kansas City, St. J. & C. B. 
It. Co.. 72-214. 

I n t e r e s t : As this s tatutory provision estab
lishes the measure of recovery in the cases 
contemplated, the court or jury cannot, in 
addition to the damages authorized, allow in
terest on the amount of recovery from the 
time of the accident, or from the time of the 
expiration of the thir ty days allowed after 
notice in which to pay the damages: Brentner 
v. Chicago, M. & St. P. R. Co., 68-530. 

A s s i g n m e n t : The right of the owner to 
recover double damages may be assigned, and 
the assignee may serve the notice and affi
davit required to authorize such recovery; 
Everett c. Central Iowa R. Co., 73-442. 

L a w s o f a n o t h e r s t a t e : An action for 
double damages may be maintained in the 
courts of this state for injury occurring in 
another state which has a statute authorizing 
the recovery of such double damages: Boyce 
v. Wabash R. Co., 63-70. 

T e n d e r : Where stock was killed and be
fore suit tender was made and kept good of a 
sum less than the value of the stock us found 
by the jury on the trial , such tender being 
made as in full payment, held, that plaintiff 
was entitled to double damages in the full 
amount found by the jury , and tha t a tender 
to be sufficient must be of an amount large 
enough to discharge defendant's full l iabili ty: 
Brandt v. Chicago, R. I. & P. It. Co., 26-114. 

Where a gross sum is tendered by the rail-
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way company in payment of damages caused 
by injuries to two different animals of the 
same owner, but it does not make a separate 
tender as to each, and the jury find the aggre
gate damage to be greater than the amount 
tendered, such tender cannot be considered as 
sufficient for ei ther: Shuck v. Chicago, R. I. 
& P. R. Co., 73-333. 

N o t i c e a n d affidavit: The writ ten notice 
/equired by statute to entitle the owner to re
cover double damages is only necessary when 
double damages are sought: Rodemacher v. 
Milwaukee ci^St. P. R. Co., 41-297. 

The affidavi! required to entitle a party to 
double damages may be made by any one ac
quainted with the facts: Henderson v. St. 
Louis, K. C. & N. R. Co., 36-387. 

I t is not necessary tha t the affidavit desig
na te the place of the in jury: Mwndhenk v. 
Central loiva R. Co.. 57-718. 

The notice and affidavit need not be sepa
rate . If the notice contains the s tatements 
necessary in the affidavit, and is sworn to, 
tha t is sufficient: Meudell v. Chicago & N. W. 
R. Co., 20-9. 

I t is only necessary that the notice be sucti 
as to inform the company of the injury. I t 
need not be stated therein that the animals 
were running at large or were destroyed with
out the wilful act of the owner: Mackie v. 
Central R. of Iowa, 54-540. 

The fact that the amount claimed in the 
notice is greater than the value of the animal 
as stated in the petition is not sufficient in it
self to show bad faith. If defendant claims 
tha t plaintiff's demand was made in bad faith 
such tact should be pleaded and issue joined 
thereon, and the same submitted to the j u r y : 
Valleau v. Chicago, M. & St. P. R. Co., 73-
723. 

A re turn stating service of the notice upon a 
person named, ' ' being the station agent of said 
road," etc., sufficiently shows service upon the 
station agent "employed in the management 
of the business of the corporation," as pro
vided for by s ta tu te : Welsh v. Chicago, B. & 
Q. R. Co., 53-632; Schlengener v. Chicago, M. 
&St. P. R. Co.. 61-235. 

An amendment to an affidavit for the pur
pose ot perfecting the jura t may be allowed, 
but the company will not become entitled to 
the thir ty days after the amendment in which 
to pay the claim and escape double damages, 
where it is clear that there was a bona fide 
at tempt on the part of the owner to bring him-
seli within the provisions of the statute, and 
it was so understood by defendant: Mwnd
henk v. Central Iowa R. Co., 57-718. 

The original of the affidavit and notice of 
loss should be delivered to the agent upon 
whom service is made. The delivery of a copy 
is not sufficient: McNaught v. Chicago & N. 
W. R. Co., 30-336: Campbell v. Chicago, R. 
I. & P. R. Co., 35-334. 

The oi lginal of the affidavit must be served 
upon the company or its agent, and a copy 
thereof introduced in evidence. The intro
duction in evidence of a paper similar to that 
served upon the company is not sufficient: 
Kyser r. Kansas City, St. J. & G. B. R. Co., 
56-20? 

The sfficer making service may, by oral 
testimony, show tha t he served the original, 

a l though his re tu rn states the service of a 
copy: Listonv. Central Iowa R. Co., 70-714. 

Service of the affidavit and notice should be 
made by delivering t hem to the agent of t h e 
company. I t is not necessary to read them 
and deliver a copy: Mendell v. Chicago & N. 
W. It. Co., 20-9. 

As the s ta tute does not prescribe the man
ner of service, a sprvice by simply delivering 
the notice and affidavit to the person upon, 
whom service is to be made is sufficient: 
Brentner v. Chicago, M. & St. P. R. Co., 68-
530. 

Service of the affidavit may be made1 by t he 
claimant or any other person: Mundhenk v. 
Centred Iowa R. Co., 57-718. 

Whether proof of service of notice and affi
davit upon the company can be made by an 
ex parte affidavit, qucere: Brentner v. Chi
cago, M. & St. P. R. Co., 58-625. 

The notice and affidavit will be admissible 
as proof of service if the re turn of the officer 
serving the same be regularly indorsed t he reon : 
Branat v. Chicago, R. I. & P. R. Co., 26-
114. 

Evidence tha t a paper was read and given to 
the agent similar to that introduced in evi
dence is a sufficient proof of service of the no
tice of which the paper introduced is a copy: 
Keyser v. Kansas City, St. J. & C. B. R. Co., 
56-440. 

The original of notice and affidavit of loss 
which have been served upon defendant 's 
agent are not evidence of such service in such 
sense tha t notice upon the defendant to pro
duce them must be shown before other evi
dence thereof can be introduced to show 
double liability of the company: Brentner v. 
Chicago, M. & St. P. R. Co., 58-825; Smith v. 
Kansas City, St. J. & C. B. It. Co., 58-622; 
McLenon v. Kansas City, St. J. & C. B. R. 
Co.. 69-320. 

P l e a d i n g : In an action before a justice of 
the peace for killing stock for which the com
pany is liable in double damages, the notice 
and affidavit may be introduced in evidence 
though not mentioned in the pleadings, as no 
petition need be filed: Brandt v. Chicago, R. 
I. & P. R. Co., 26-114. 

On the trial of an action against the com
pany to recover double damages, the tact t ha t 
the notice required by s ta tute was not at
tached to the petition must be raised by de
murrer , if at all, and cannot be raised as an 
objection when the notice is offered in evi
dence: McKinley v. Chicago, R. I. & P. R. 
Co., 47-76. 

Q u e s t i o n for j u r y : Although the suffi
ciency of the service of the notice is a question 
of law for the court, yet where the fact of 
service is in issue its determination may prop
erly be left to the jury : Cole v. Chicago & N. 
W'. R. Co., 38-311. 

F e n c i n g at d e p o t g r o u n d s : The com
pany is not required to Ience where it would 
not, in view of public convenience, be fit, 
proper or suitable tor it to do so. Depot and 
station grounds may be left uninclosed when, 
the busmesss of the road and the interests of 
the public so require : Latty v. Burlington, 
C. R. & M. It. Co.. 38-250; Smith v. Chicago, 
R. I. &P.R. Co., 34-506; Davis v. Burlington 
& M. R. R. Co., 26-549; Rogers v. Cldcago & 
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N. W. R. Co., 26-558; Durand v. Chicago & 
N. W. R. Co., 26-559. 

In the absence of proof of want of ordinary 
care, a company is not liable for stock killed 
on depot grounds: Packard v. Illinois Cent. 
R. Co., 30-474. 

Where it appeared tha t stock was killed one 
and one-fourth miles from a station, held, tha t 
it might be presumed that the place at which 
it was killed was not within depot grounds in 
the absence of any evidence upon the ques
t ion: Smith v. Chicago, M. & St. P. R. Co., 
60-512. 

The burden is upon the company to show 
tha t the place where stock is injured and 
where there is no fence is a portion of the 
station giounds. The fact that a switch is 
tbt re maintained will not necessarily give it 
tha t character: Comstock v. Des Moines Val
ley R. Co., 32-376 

Where the company has its depot grounds 
surveyed and definitely allotted, the survey or 
allotment and use constitute a very strong 
presumptive proof of their necessary bound
aries: Cole v. Chicago & N. W. R. Co., 38-311. 

The fixing of cattle-guards at long distances 
beyond the switches and failing to fence be
tween such guards and the switches cannot be 
regarded as setting apart tha t part of the main 
line as station or depot grounds, unless it be 
necessary for the purpose of transaction of 
business w d h the public that such part of the 
line remain unfenced. I t is no reason for not 
fencing beyond such switch that in the opera
tion of trains it would be inconvenient and 
possibly more hazardous to couple and un
couple cars if the track beyond the switches 
was fenced and provided with a catt le-guard: 
Peyton v. Chicago, R. I. & P. R. Co., 70-522. 

N e g l i g e n c e a t d e p o t g r o u n d s : As be
tween the owner of cattle and the company, 
the latter cannot be required to keep a watch 
or guard at depot grounds, any more tnan it 
can be reouired to fence the same: Smith v. 
Chicago, ft. I. & P. R. Co., 34-506. 

Speed, a t d e p o t g r o u n d s : By this section 
a railroad company is liable for all stock killed 
on depot grounds by trains when running at a 
ra te of speed greater than eight miles per 
h o u r ; but il the stock is killed at a place where 
the company has a right to fence, although 
nearly adjacent to the depot grounds, the pro
visions as to the rate of speed have no applica
tion, and it is not negligence in the company 
tha t its trains are running at a higher rate of 
speed, even at such rate that they must neces
sarily enter on the depot grounds running 
faster than eight miles an hour : Monahan v. 
Keokuk &• IX M. R. Co., 45-523. 

The provision making the company liable 
for stock killed on depot grounds by trains 
running at a greater rate of speed than eight 
miles an hour applies only to ca°es where the 
stock is killed on such grounds: Ibid. 

If the t r am comes upon the depot grounds 
at a greater rate of speed than eight miles per 
hour, a verdict for damages for stock killed 
may be sustained, al though a t the t ime of the 
injury to the stock the train had nearly 
stopped. The ju ry might be authorized in 
such case to find that the train would have 
been stopped entirely if it had entered the 
grounds a t a speed not exceeding the lawful 

r a t e : Miller v. Chicago & N. W. R. Co., 59-
707. 

An ordinance regulating the ra te of speed oi 
cars within city limits is applicable to the 
switch yards of the company, and is not to be 
limited to places where the public have a right 
to t ravel : Crowley v. Burlington, C. R. & N. 
R. Co., 65-658. 

Fencing at highway crossings: The 
company is not required to fence where its 
track crosses a public highway, whether such 
highway be one de jure or only de facto: Sow-
ard v. Chicago & N. W. R. Co., 33-388. 

The company has no r ight to fence its line 
so as to obstruct a public street, whether such 
street is actually opened for public travel or 
no t : Long v. Central Iowa R. Co., 64-657. 

A railway company has not the l ight to 
fence across platted streets and alleys within 
city or town limits, even though such streets 
or alleys are not opened or used: Lathrop v. 
Central Iowa R. Co., 69-105. 

A railroad corporation does not have a r igh t 
to fence its track in cities and towns where it 
is intersected and crossed by streets and alleys: 
Blanford v. Minneapolis & St. L. R. Co., 7 1 -
310. 

But the company has the r ight to fence 
within the corporate limits of a town so far as 
its line runs through lands situated beyond 
streets or other highways, and it wdll be liable 
in damages for injuries to stock at such places 
if it has failed to fence: Coyle v. Chicago, M. 
& St. P. R. Co., 62-518. 

In a particular case, held, t ha t an instruc
tion that if the animal killed was the property 
of plaintiff, was running at large, and was in
jured by "lofendant outside of the station 
grounds, plaintiff would be entitled to recover, 
was erroneous, it not appearing but that the 
animal might have been killed a t some point 
outside of the station grounds where defend
ant had no right to fence: Smith, v. Kansas 
City. St. J. & C. B. It. Co., 58-623. 

Negligence at highway crossings or 
d e p o t g r o u n d s : The company is bound to 
use ordinary and reasonable care to avoid in
jur ing stock at points where it is not required 
to fence: Whitbeck v. Dubuque & P. It. Co., 
21-103; Balcom v. Dubncpie & S. C. It. Co.. 
21-102. 

The company is not liable in double clam-
ages under the statute for cattle killed at a 
place where it has no right to fence its t rack: 
Soward v. Chicago & N. W. R. Co., 30-551. 

Where an animal is killed on the depot 
grounds, negligence must be shown on the 
part of the company in order to make it liable: 
Cleveland v. Chicago <& N. W. R. Co.. 35-
220; Plaster v. Illinois Vent. R. Co., 35-449. 

In an action to recover for stock killed upon 
a railway the burden rests upon plaintiff to 
show that the injury was caused at a point 
where the company is required to fence its 
t rack : Kyser v. Kansas Citi/, St. J. & C. p R. 
Co., 56-207; Comstock v. Des Moines Vala'j R. 
Co., 32-376. 

Evidence considered and held sufficient to 
show that the animal killed was struck at a 
highway crossing, and not in the iield where 
the marks of blood were found: Sullivan v, 
Wabash, St. L. cfc P. R. Co., 58-602. 

In case of the killing of stock at a point 
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where the railway has not the right to fence, 
the burden of proof is upon plaintiff to show 
negligence of the company: Schneir v. Chi
cago, R. I. & P. R. Co., 40-337. 

The failure to give signals at crossings does 
not in itself establish negligence on tlie par t 
of the company nor render it liable for stock 
killed at such crossings. In such cases it is 
necessary, in order to bold the company liable, 
tha t the jury find that the failure to give sig
nals, under the circumstances, constituted 
negligence, and also that such negligence, if 
any, was the cause of the in jury : Jackson v. 
Chicago & N. W. R. Co., 36-451. 

"Under particular facts, held, tha t the com
pany was not guilty of any negligence in con
nection with the injury received from its t rain 
to stock, at its crossing, and was, therefore, 
not liable: Plaster v. Illinois Cent. R. Co., 35-
449; Schneir v. Chicago, R. I. & P. R. Co., 
40-337. 

In a particular case, held, tha t there was not 
such absence of proof of negligence causing 
the injury to stock at a crossing, on the part 
of the company, as to require the setting 
aside of a verdict against it for damages: Law-
son v. Chicago, R. I. & P. R. Co., 57-672. 

The fact that an engineer, in the exercise of 
his judgment , believes he can frighten stock 
from the track without reversing his engine 
or stopping the train, will not show tha t there 
is not negligence unless it appears tha t he 
possesses and exercises ordinary j u d g m e n t : 
Parker v. Dubuque Southwestern R. Co., 34-
399. 

In an action for negligence causing injuries 
to stock at a place where the company was 
not entitled to fence, held, tha t it was not im
proper to instruct the jury that , if defendant's 
empioj'oes saw the animal upon the track, and 
so near that it might reasonably be supposed, 
under all the circumstances, that the animal 
would be in clanger, and could, by the use of 
ordinary care and prudence, have avoided the 
injury, and did not do so, the defendant was 
liable: Edson v. Central R. Co., 40-47. 

The question whether negligence is shown 
under such.circumstances is one of fact for the 
j u r y ; Ibid. 

M e g l i g e n c e o r w i l f u l a c t of s t o c k 
o w n e r : Contributory negligence of stock 
owner, not amounting to a wilful act, will not 
defeat his r ight to recover tor stock injured 
where the company has a right to fence: In-
man v. Chicago, M. & St. P. R. Co., 60-459. 

The mere iact that the owner, by his volun
tary act, exposes the animal to danger, will 
not necessarily make the act wilful. If the act 
of the owner was for a lawful purpose, and 
the danger was merely incidental, it should 
not bo considered wilful so as to defeat recov
ery : Smith v. Kansas City, St. J. & C. B. R. 
Co., 58-622. 

W i l f u l a c t of o w n e r : The statutory pro
vision excludes all defenses in such cases ex
cept -uch as arise from the wilful act of the 
owner. This implies something more than 
mere negligence. I t is an act in some way 
-connected with the injury, such as driving 
live-stock upon the t iack, or permitt ing the 
animals to escape for the purpose of going 
upon tlie t r ack : Ibid. 

The fact tha t the owner of swine allows the 

animals to run a t large on his premises, in 
close proximity to the railroad track, does no t 
constitute a wilful act such as to defeat h is 
recovery: Lee v. Minneapolis & St. L. R. Co., 
66-131. ' 

The act of the owner in permit t ing stock to 
r u n at large is not evidence of contr ibutory 
negligence: Whitbeckv. Dubuque & P. It. Co., 
21-103; Evans v. Burlington & M. R.-R. Co., 
21-374; Stewart v. Burlington & M. R. R. 
Co., 32-561; Searles v. Milwaukee & St. P. R. 
Co.. 35-490. 

The liability of the company for stock killed 
where it has a r ight to fence exists regardless 
of the negligence of the owner. I t is only 
upon a shewing tha t the injury is the result of 
the wilful act of the owner or his agent t h a t 
the companv is excused from liabili ty: Spence 
v. Chicago & N. W. R. Co., 25-139. 

I t is contributory negligence on the par t of 
the owner of cattle to allow them to frequent 
places of clanger such as depot g rounds : Smith 
v. Chicago, R. I. & P. R. Co., 34-506. 

But where plaintiff allowed a blind horse to 
r u n at large and it was killed by defendant 's 
t rain on its depot grounds, held, t ha t the ques
tion whether plaintiff was guilty of contribu
tory negligence was for the ju ry , and t h a t 
such act was not, as a mat ter of law, negli
gence sufficient to defeat recovery : Hammond 
v. Sioux City <& P. R. Co., 49-450. 

The fact tha t a part} ' knowingly allows his 
animals to be upon and frequent depot and 
station grounds does not necessarily const i tute 
contributory negligence such as to defeat re
covery for injury to such an imals : Miller v. 
Chicago & N. W. R. Co.. 59-707. 

That a stock owner allows his stock to r u n 
at large wi th the knowledge tha t a crossing is 
dangerous, and that his animals frequent such 
crossing, does not constitute negligence oven 
though the s tatute makes the owner liable for 
all damage resulting from his animals being 
at l a rge : Kuhn v. Chicago, R. I. ci P. R. Co., 
42-420. 

Where the owner of stock turned it loose 
upon the portion of his farm which was fenced, 
and it broke through the fence and s t rayed 
upon the railroad track, and it did not appear 
tha t the fence was not reasonably sufficient, 
held, t ha t plaintiff, having no knowledge t h a t 
his animals had escaped unt i l they were killed, 
could not be considered guilty of contr ibutory 
negligence: Moriariy v. Central lowaR. Co., 
64-696. 

Stock unlawfully at large: The fact that 
sheep and swine are not allowed to run a t large 
will not defeat the owner's r ight to recover for 
injuries to such animals : Spence v. Chicago & 
N. W. It. Co., 25-139; Stewart v. Chicago & 
N. W. R, Co., 27-282; Fernow v. Dubuque 
<fc S. W. R. Co., 22-528; Lee v. Minneapolis <& 
SI. L. R. Co., 66-131. 

Where animals, allowed to r u n at large in 
violation of a city ordinance, come upon the 
track, they are trespassers, and the company 
vwes no duty with reference to them and is 
not liable for injuries received by them, even 
though occasioned by a train running at greater 
speed than eight miles per hour, it not appear
ing tha t such improper speed was wan ton or 
reckless: Vanhom v. Burlington, C. R. & N. 
R. Co., 59-33; S. C, 63-67. 
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To defeat recovery from a railroad company 
for killing on its depot grounds an animal 
which it is unlawful to allow to run at large, 
it is necessary to show that the animal is a t 
large by the owner's sufferance: Pearson v. 
Milwaukee & St. P. R. Co., 45-497. 

The fact that plaintiff's horse was at large in 
the night-time on the premises of another in 
violation of the herd law in force in the county, 
and was killed by defendant's t rain without 
fault or negligence of defendant, at a point 
where defendant had a r ight to fence, but did 
not, held not sufficient to defeat plaintiff's 
r ight of recovery: Krebs v. Minneapolis & St. 
L. R. Co., 64-670. 

I t is not contributory negligence sufficient 
to defeat, the owner's r ight of recovery that 
the animal is at large within the city limits in 
violation of an ordinance of the city, if it is at 
large by accident and not intentionally: Doran 
v. Chicago, M. & St. P. R. Co., 73-115. 

S e t t i n g o u t f i r e s : The effect of the pres
ent statutory provision above referred to is not 
to make the company absolutely liable for dam
ages from fires set out, but to render the injury 
prima facie proof of negligence on part ol the 
company, which ma}' be rebutted by showing 
freedom from such negligence: Sni'ill v. Chi
cago, R. I. & P. R. Co., 50-338; Slosson v. 
Burlington, C. R. & N. R. Co., 51-294; Ltbby 
v. Chicago, R. I. & P. R. Co., 52-92. 

The negligence of the company is presumed 
if the fire proceeds from one of its engines, 
and it is not necessary for the plaintiff in the 
first instance to prove more than that it did 
so proceed: Rose v. Chicago & N. W. R. Co., 
72-625. 

I t is sufficient for plaintiff suing in such 
cases to set forth in his pleading simply the 
occurrence of the injury. The presumption of 
liability arising from the occurrence itself is 
not necessarily overcome by the proof merely 
tha t the company was not guilty of negligence 
in the matters which were the immediate 
cause of the injury, as permit t ing combustible 
material to accumulate and remain on the right 
of way. Tlie burden of proving such fact is 
not upon plaintiff even though he may allege 
it in his petition: Fncile v. Chicago, M. & St. 
P. R. Co., 37 N. W. Rep., 6. 

This prima facie evidence may be rebutted 
by defendant, the effect of the statute being 
simply to change the burden of proof. As to 
whether the rebutt ing evidence showing due 
care, etc., on the part of the company is suf
ficient is a question for the ju ry and not for 
the cour t : Babcoclev. Chicago &N. W. R. Co., 
62-593. 

The good condition of the engine, the dili
gence of defendant's employees and other facts 
are evidence of care. When such evidence is 
introduced on the part of the defendant after 
the fact of the injury is proven by plaintiff, a 
conflict in the evidence arises which may be 
determined by the j u r y : Ibid. 

The fact tha t the right of way is procured 
from the owner of the land does not preclude 
recovery of damages for fires set out in the op
eration of the railway to fences not then built 
and timber situated a mile from the track. 
Such damages could not have been considered 
in estimating damages in proceedings for con
demning the right of wav : Rodemaclierv. Mil
waukee & St. P. R. Co., 41-297. 

A railroad company is liable for damages 
from fire communicated by its negligence to a 
building of a third person and from such build
ing to buildings of plaintiff, and negligence of 
the third person owning the intermediate build
ing in not keeping it in the proper condition 
will not defeat plaintiff's riglit to recover: 
Small v. Chicago, It. I. & P. R. Co.. 55-582. 

C o m p a n y o p e r a t i n g r o a d : The company 
whose engine sets out the fire is liable for the 
damages resulting, although it is operating a 
line owned and used by another company, and 
the fire originates on the r ight of way by rea
son of combustible mat ter allowed to accumu
late thereon by such other company: Slossen 
v. Burlington, C. R. & N. R. Co., 60-215. 

C o n t r i b u t o r y n e g l i g e n c e : If, by plowing 
around stacks in a field or otherwise protect
ing them, the owner could have prevented de
struction of them by reason of fire originally 
set out by sparks from the locomotive spread
ing to such stacks, and the omission to protect 
them was negligence, then plaintiff cannot 
recover for their destruction; the question 
whether failure to thus plow around the stacks 
for their protection being a question for the 
j u r y : Kesee v. Chicago & N. W. It. Co., 30-78. 

I t is not, as a matter of law, contributory 
negligence on the part of the owner of grain 
stacked upon the open prairie to fail to take 
certain precautions to guard against the ap
proach of fire, as by plowing around it, etc. 
The question whether such omission consti
tutes negligence in a particular case is one of 
fact for the j u r y : Garrett v. Chicago & N. W. 
R. Co., 36-121. " 

The right of recovery for an injury caused 
by fire set out in the operation of a railroad is 
not defeated by the mere contributory negli
gence of the injured part v. West v. Chicago 
& N. W. R. Co., 77-654; Engle v. Cldcago, M. 
&St. P. It. Co., 77-661. 

Whether, under the sect'on as it now stands, 
differing from the provisions under which 
preceding cases were decided, it is necessary 
for plaintiff suing to recover damages to his 
property for fire st t out by an engine to prove 
abs'mce of contributory negligence on his part, 
quaere: Ormond v. Central Iowa It. Co., 58-
742. 

Evidence as to whether other farmers had 
plowed around their stacks at the t ime plaint
iff's stacks were destroyed by fire, held not ad
missible: Ibid.; Slossen v. Burlington, C. R. 
& N. R. Co., 60-215. 

Held, also, tha t it was error to instruct the 
jury in such cases that plaintiff's act; in stack
ing his wheat in a field where it was grown 
and adjacent to a railroad, without plowing 
around his stacks, would not constitute neg
ligence defeating his recovery unless the act 
was such as ordinarily prudent and cautious 
men would not have done in like manner un
der similar surrounding circumstances: Slos
sen v. Burlington. C. R. & N. R. Co., 60-215. 

The party from whose land the right ot way 
'o taken would not be negligent, as a mat te r 
of Jaw, in sowing wheat upon the right of 
way and allowing the stubble to remain there 
after the wheat was removed: Ibid. 

C o n s t i t u t i o n a l : These peculiar provisions 
as to liability of railway companies for dam
ages from fires are not m conflict with the con
stitution, being applicable alike to ail persons 
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or companies engaged in such business: Rode-
maeher v. Milwaukee & St. P. R. Co., 41-297. 

E v i d e n c e : The frequent occurrence of 
fires caused by the same engine on the same 
trip may be shown for the purpose of proving 
that it was defective in its construction, or 
that it was out of repair or negligently bandied: 
Slossen v. Burlington, C. It. & N. R. Co., 60-
215: Banning v. Chicago, B. & Q. R. Co., 68-
502; West v. Chicago & N. W. Ry Co.. 77-
654. 

But, in such a case, it is not competent to 
show that other fires occurred along the r ight 
of way in the same vicinity shortly after the 
engine passed over the road, and before the 
file that destroved plaintiff's property : Bell v. 
Chicago, B. &Q. R. Co., 64-321. 

Plaintiff, in introducing evidence to rebut 
the evidence of the railway company tending 
to show wa.ul of negligence on its part causing 
fire set out by its locomotives, may do so by 
tacts of a circumstantial character, as it is not 
usually possible to introduce witnesses who 
can testily from personal knowledge. There
fore evidence which might uot be free from 
difficulties iu other cases open to clearer proofs, 
might be considered sufficient: Baocock v. 
Chicago & N. W. R. Co.. 62-593. 

In an action by the tenant to recover the 
value of a crop destroyed by fire set out by 
the company'sengines, it appearing that plaint
iff did iioi pay cash rent, held error to ret use 
to allow plaintiff to be cross-examined as to 
whether he was to give a share of the grain 
tor r en t : Ormond v. Central Iowa It. Co., 
58-742. 

Where it appeared that plaintiff had as a 
trespasser cut and stacked hay upon the land 
of another which he had no title to, and of 
which he was not m possession, held, tha t he 
could not maintain an action against a rail
road company for its negligence resulting in 
the destruction thereof by fire: Murphy v. 
Sioiw Citi/ & P. R. Co., 55 473; Lewis v. Chi
cago. 31. &S1. P. R. Co., 51-127. 

N e g l i g e n c e : Before the enactment of this 
statutory provision, it was held that the bur
den of proof in an action against the com
pany for such damages was upon plaintiff to 
show negligence of the company, and tha t 
proof of the injury alone was not sufficient 

1 9 7 8 . F e n c e s r e q u i r e d . 22 G-. A., ch. 30, § 1. All railroad corpora
tions organized under the laws of this state, or any other state, owning or op-
eraUng a line of railroad within this state, which have not already erected a 
lawful fence, shall construct, maintain and keep in good repair a suitable 
fence of posts and barb wire, or posts and boards on each side of the tracks of 
said railroad within the state of Iowa, and so connected with cattle-guards at 
all public highway crossings as to prevent cattle, horses and other live-stock 
from getting on the railroad tracks. Said railroad tracks to be fenced by 
said railroad companies on or before January first, 1890, where the railroads 
are now built, and within six months after the completion of any new rail 
roads, or any part thereof, the said fences to be constructed either of live 
barbed wires, securely fastened to posts; said posts to be not more than 
twenty feet apart, and not less than fifty-four inches in height, or of five 
boards securely nailed to posts, said posts to be not further than eight feet 
apart, and said fence to be not less than fifty-four inches in height. Provided; 
«hen sa.d railroad corporations, who have now their fences built shall 
when they rebuild or repair their fences the same shall be built as provided 

to make out a prima facie case: Gandy v. 
Chicago &N. W.R. Co.. 30-420: McCummons 
v. Chicago & N. W. R. Co.. 33-187; Garrett 
v. Chicago & N. W. It. Co., 36-121. 

But in such case. held, tha t as in the n a t u r e 
ot the case plaintiff must labor under difficul
ties in making proof oi the fact of negligence, 
and as tha t fact itself is always a relative one, 
it might be satisfactorily established by evi
dence of circumstances bearing more or less 
directly upon the fact of negligence, a n d 
which might not be satisfactory in other cases, 
free from difficulty and open to clear proof: 
Gandy v. Chicago & N. W. R. Co., 30-420. 

A par ty using a dangerous ins t rument , 
body or element will be held to use greater 
care and prudence than when using a less de
structive agency. Fire being a destruct ive 
element, persons using it are required to exer
cise all reasonably careful precautions against 
its spread, and the care and prudence required 
by law to prevent the spread of fire from a 
locomotive are not deemed to be exercised un 
less some proper precautions are used for t h a t 
purpose: Jackson v. Chicago & N. W. R. Co., 
31-176. 

Ordinary care and prudence require the use 
of the best contrivances known, and unless 
such are used it will be considered negl igence; 
but what amounts to negligence in such cases 
is a question of fact for the j u r y : Ibid. 

Also held, tha t to allow dried grass, weeds, 
and other matter , the na tura l accumulat ions 
of the soil, to remain upon the r ight of way, 
was not negligence per se, but t h a t there 
might be such peculiar or unusual circum
stances in a given case as that such acts would 
amount to negligence in fact, and that w h e n 
such circumstances existed they might prop
erly be submitted to the j u ry to establish the 
fact of negligence: Kesee v. Chicago cfc JV". W. 
R. Co., 30-78. 

Also held, tha t the question of negligence, 
such as to render the company liable for dam
ages result ing from such fires, was to be de
termined by the jury, and that it was not 
proper to enumerate facts and circumstances 
which as mat ter of law would be sufficient to 
charge the company wi th negligence: McCor-
mick v. Chicago, R. I. & P. R. Co., 41-193. 



510 PUBLIC LAW. [CODE, §§ 1290,1291. 

in this act: Provided: further that any other fence which in the judgment of 
the fence viewers is equivalent to the fence herein provided shall be a lawful 
fence. Provided however that this act shall not be so construed as to compel 
a railway company operating a third-class railway to fence its road through 
the land of any farmer or other person, who by written agreement with said 
company has waived or may waive the fencing of said road through such 
land. Provided further however, that at any points where third-class roads 
are not released by written agreement, from building fence as herein provided 
for, and fences are built on both sides of railway track at such points, cattle-
guards shall be so constructed at such points as to prevent stock from going 
upon said track so fenced. 

1 9 7 4 . P e n a l t y . 22 G. A., ch. 30, § 2. If anv corporation or officer 
thereof or lessee owning or engaged in the operation of any railroad, in this 
state, neglect or refuse to comply with, any provision of section one of this 
act [§ 1973J, such corporation, officer or lessee, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be fined in a sum not exceed
ing five hundred dollars for each and every offense. And every thirty days' 
continuance of such refusal or neglect shall constitute a separate and distinct 
offense within and for the purposes of this act. 

1 9 7 5 . K i l l i n g of s tock . 22 G-. A., ch. 30, § 3. Nothing herein contained 
shall relieve said railroad corporations from pecuniary liability arising from 
the killing or maiming of live-stock on said track or right of way by said cor
poration, that may occur through the negligence of said corporation or its 
employees, andp?-ovided further, that nothing in this act shall be construed so 
as to interfere with the right to open or private crossings, as now maintained, 
or with the right of persons to such crossings. Provided further, that noth
ing in this act contained shall in any way limit or qualify the liability of any 
corporation or person, owning or operating a railway, that fails to fence the 
same against live-stock running at large, for any stock injured or killed by 
reason of the want of such fence as now provided for in section twelve hun
dred and eighty-nine of the Code of 1873 [§ 1972]. 

1976. Railway crossings near Mississippi river. 1290. Whenever 
it becomes necessary in the construction of any railway to cross any other 
railway near the shore of the Mississippi river, each shall be so constructed 
and maintained at the point of crossing, so that the respective road-beds thereof 
shall be above high water in such river. Cut where such crossings occur within 
the limits of cities containing six thousand inhabitants as shown by the last 
preceding census, the city council of such cities may establish» the grade at 
such crossings. [14 G. A., ch. 33.] 

1 9 7 7 . C o n d i t i o n s of a i d t a x . 1291. In all cases where taxes have been 
voted under chapter forty-eight, of twelfth general assembly, or chapter one 
hundred and two of thirteenth general assembly, to aid in the construction of 
any railway, or v/here said tax has been transferred under chapter eighty-one 
of the fourteenth general assembly, and said tax has been voted or transferred 
under any condition or contract with the railway company which the town
ship may desire to have changed or modified, said township is hereby author
ized upon agreement of its trustees with the railway company constructing 
said proposed railway, to submit to a vote of the electors of the township, the 
question whether the conditions or contract under which said tax was voted 
or transferred, shall be changed or modified, and said trustees, upon petition 
of one-third of the legal voters of the township, as shown by the vote cast at 
the last general election, asking such change or modification, shall order an 
election, submitting the agreement to the electors, at a special election called 
therefor, said election to be conducted in all respects as to notice and manner 
of holding; as the election at which the tax was originally voted. 
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FOl i^ lGX RAILWAY CORPORATION'S. 

1 9 7 8 . P r i v i l e g e s ; filing a r t i c l e s . 18 G-. A., ch. 128, § 1. Any railroad 
company organized, or created by, or under the laws of any other state, and 
owning and operating a line or lines of railroad in such state, is hereby au
thorized to extend and build its road or any branches thereof into the state of 
Tova. And such railroad company shall have and possess all the powers, 
franchises, rights and privileges, and be subject to the same liabilities of rail
road companies organized and incorporated under the laws of this state, in
cluding the right to sue, and the liability to be sued, the same as railroads 
organized under the laws of this state; provided,, such railroad corporation 
shall file with the secretary of the state of Iowa, a copy of its articles of in
corporation, if incorporated under a general law of such state, or a certified 
copy of the statute laws of such state incorporating such company, where the 
charter of such railroad corporation was granted by statute of such state. 

RELOCATION OF RAILWAYS. 

1979. Pe t i t i on for change. 16 G. A., ch. 118, § 1. Any railroad com
pany desiring to change or remove the line of its road, after the same has 
been permanently located and constructed, may for that purpose file a peti
tion in the district [or circuit] court in any one of the counties wherein the 
change or removal is proposed to be made, describing with convenient accuracy 
that portion of its line of road which said company seeks to have changed or 
removed, and asking the court to grant the right or authority to make such 
change or removal. To this suit, all trustees, mortgagees, or other lien ho'd-
ers, and all townships, cities and counties which have aided by taxation to 
build the road, must be made defendants by service of original notice, in the 
time and manner as provided by law for service of original notices. 

1980. Not ice . 16 G. A., ch. 118, § 2. In addition to the foregoing notice, 
a public notice to all whom it may concern, of the time of filing such petition 
and of the object thereof and of the term of court at which the application for 
authority to make the change will be made, and requiring all persons desiring 
the repayment of money or the return of property, as in this act contem
plated, to appear at such court and make good their claim therefor, must be 
published in a newspaper printed in each county wherein the change is to be 
made, for a period of ten successive weeks before the term of court at which 
the application is to be made. The court may order any additional notice or 
publication that it may deem proper. 

1981. Condi t ions . 16 G. A., ch. 118, § 3. But no railroad company shall 
bo allowed to change or remove the line of its road after its permanent loca
tion and construction, without repaying to the proper parties all moneys, 
and restoring all property, or its value, which were given or donated to the 
company building the same, exclusively in consideration of the said railroad's 
being located and constructed on such line, nor without first procuring the 
proper consent of all parties having liens upon said railroad; and also of any 
township, city or county that has by taxation or by the issuing of bonds con
tributed mone}r to aid in the construction thereof; provided, that the consent 
of such township, city or county shall be necessary with reference only to the 
change to be made within its own territorial limits. 

The obligation to operate a railway is incurred by accepting taxes: State v. Central Iowa 
R. Co., 71-410. 

1 9 8 2 . O r d e r of court . 16 G. A., ch. 118, §'4. If the court is satisfied 
that due and proper notice has been given, and that the consent of the proper 
parties, as herein contemplated, has been duly obtained, it shall order and ad
judge in favor of all persons who have appeared and established their claims 
thereto, the repayment of all moneys, and the return of all property, or its 
value, which were given or donated to the company exclusively in considera-
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tion of the roads being located on the Hue from which it is proposed to make 
the removal, and shall declare and adjudge all persons not so appearing and 
establishing their claims as aforesaid, forever thereafter debarred and estopped 
from setting up or asserting the same. The court may, if the public interest 
demand it, make an order authorizing the railroad company to change or re
move the location of its road, as asked for in the petition, but such order must 
be on the condition that all claims for the repayment of money, or the return 
of property, which may be allowed by the court, as herein provided, shall be 
first paid or satisfied. 

1 9 8 3 . Effect. 16 G. A., ch. 118, § 5. All mortgage liens or other incum
brances on the line of road which the company is authorized by the court to 
change, shall be and remain valid liens and incumbrances on the line of road 
to which the change is made, and shall take priority of all other liens and 
incumbrances upon such new line of road. 

1 9 8 4 . N o t i c e . 16 G. A., ch. 118, § 6. For the purpose of this act, the 
trustees of each township shall be served with notice, and shall be authorized 
to represent and act for their respective townships; provided, that no vested 
right of any person or persons, living on and along the line of any railroad 
removed under the provisions of this act, shall be defeated or affected by this 
act; and provided further, that the provisions of this act shall apply only to 
such railroads as were constructed prior to the year 1866. 

1 9 8 5 . C a t s a n d b a n k s . 16 G. A., ch. 118, § 7. When any railroad com 
pany shall take up their track and relocate the same under the provisions of 
this act, shall till up the cuts and level down the banks, or cause the same to 
be done, within two years from the time of taking up such track. 

1 9 8 8 . P r o v i s i o n s n o t t o a p p l y . 17 G. A., ch. 152, § 1. The provisions 
of section seven, of chapter one hundred and eighteen, of the laws of the 
sixteenth general assembly [§ 1985], shall not apply to any railroad which has 
its initial point at any town upon the Mississippi river, and which had in the 
year 1859, sixty-three miles and no more of completed track from such initial 
point, and provided that the exemption from the provisions of said section 
shall only apply a distance of sixty-three miles from the initial point of any 
such railroad. 

OF THE OPERATION. 

1 9 8 7 . C o n n e c t i o n s . 1292; 15 G. A., ch. 18. Any railway corporation, 
operating a railway in this state, intersecting or crossing any other line of 
railway, of the same gauge, operated by any other company, shall, by means 
of a Y, or other suitable and proper means, be made to connect with such 
other railway so intersected or crossed; and railway companies where rail
roads shall be so connected shall draw over their respective roads the cars of 
such connecting railway; and also those of any other railway or railways con
nected with said roads made to connect as aforesaid, and also the cars of all 
transportation companies or persons, at reasonable terms, and for a compen
sation not exceeding their ordinary rates. [9 G. A., ch. 158, § 1.] 

1988. Commission to adjust rates. 1293; 15 G. A., ch. 18. "When 
such corporations are unable to agree upon the method and terms of connec
tion and rates of transportation, either, or any person interested in having 
such connection made, may make application to the district [or circuit] court 
in any county in which said connection raav be desired or located, or to the 
judge of said courts if in vacation, after ten days' notice in writing to the com
panies. After hearing the parties, or on default, the said judge shall appoint 
three disinterested persons, being presidents or superintendents of railways, or 
experts in railway business, without regard to their place of residence, as com
missioners, to determine the method and terms of connection and rules and 
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regulations necessary thereto; provided, tha t the rates as fixed by the s a id 
•commissioners, for freights offered or transported in the cars of the company-
offering the same, shall in no case exceed the local rates per mile fixed by l a w 
3r set forth in the carrying companies' freight tariff prepared and made pub l i c 
m accordance with the laws of the state. [Same, § 2.] 

1 9 8 9 . R e p o r t of. 1294. Said commissioners shall meet at such time a n d 
place as may be ordered by said court or judge, and shall hear the pa r t i e s 
and any testimony brought before them, and make and sign their report, p r e 
scribing the things to be done. Such report made by them, or a major i ty of 
them, shall, within such time as ordered by said court or judge, be re turned to 
and filed in said court, to be confirmed thereby; and, when so confirmed, it 
shall be binding upon the parties until another report shall be made upon a 
new application, which cannot be made within two years after such confirma
tion. [Same, § 3.] 

1 9 9 0 . D u t y , p o w e r , a n d c o m p e n s a t i o n . 1295. Said commissioners 
shall have such compensation as shall be deemed reasonable by the court, a n d 
shall be governed by the same rules and have the same power in compelling-
the attendance of witnesses, and shall themselves be sworn, as is now provided 
m cases of referees in civil actions at law in the district court, and exceptions 
may be taken to their report in the same manner; and such exceptions shal l 
Lave the same effect, and the proceedings upon their report shall be the s a m e 
as on reports of referees in cases referred from said court, and the costs shal l 
be paid by the parties in such proportion as to the court may seem equi table 
and just. [Same, § 4.] 

1 9 9 1 . P e n a l t y . 1296. If the officers of, or any person in the employ of 
said corporation, refuse to comply with the terms of such confirmed repor t , 
they may be punished as for a contempt of said court. [Same, § 5.] 

1 9 9 2 . P o o l i n g ; p e n a l t y . 1297. It shall be unlawful for any ra i lway 
company to make any contract, or enter into any stipulation with any o the r 
railway company running in the same general direction, by which either com
pany shall, directly or indirectly, agree to divide in any manner or propor
tion the joint earnings upon the whole or any part of the freight t ransported 
over such roads, and any violation of this provision shall render the ra i lway 
company violating the same, liable to a penalty of five thousand dollars for 
each month for which such earnings are divided, to be recovered for the use 
of the permanent school fund in the name of the state. 

1 9 9 3 . D r a w b a c k . 1298. Contracts between any such corporations oper
ating a railway, allowing a drawback of not exceeding fifteen per cent, on 
the gross earnings of the railway on business coming from or going to anv 
other railway, shall be legal and binding. [10 G. A., ch. 86, § l.j 

1 9 9 4 . S a m e . 1299. Any such corporation owning and operating a rail
way partially constructed, may, for the purpose of inducing the investment 
of capital in the extension or completion of its railway, contract with the 
party furnishing such means, or the trustees who may represent them, allow
ing a drawback not exceeding twenty per cent, of the gross earnings of all 
business coming from and going to any part of the extension or portion to be 
aided or completed with the money or means thus obtained; or such rai lway 
company may lease of the trustees or said parties, the portion to be built wi th 
means thus furnished, subject to the same rights and liabilities as are provided 
in the next section. [Same, § 2; 14 G. A., ch. 39.] 

1 9 9 5 . S a l e ; l e a s e ; j o i n t a r r a n g e m e n t . 1300. Any such corporation 
may sell or lease its railway property and franchises to, or may make joint 
running arrangements with, any corporation owning or operating any'con
necting railwaj', and the corporation operating the railway of another, shall, 
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in all respects, be liable in the same manner and extent as though such railway 
belonged to it, subject to the laws of this state. [10 G. A., ch. 86, § 4.] 

"Where a line of road has been built by aid tions to the public different from those result-
of taxes levied for that purpose, the line in ing from a mere private contract : Stale v. 
aid of which the tax is voted must be oper- Central Iowa R. Co. ,71-410. 
ated as a whole, and a portion thereof cannot Fur ther as to this section, see Treadway v. 
be leased and operated separately to the injury Chicago <fe N. W. R. Co., 21-351; and, in gen-
of any locality on the line. Any railroad com- oral, notes to § 1957. 
pany availing itself of such aid assumes rela-

1 9 9 6 . Mortgaged. 1301. Any contract, lease, or benefit derived there
from, contemplated in either of the three preceding sections, may be mort
gaged for the purpose of securing construction bonds in the same manner as 
other property of the corporation. [Same, § 3.] 

Where a railroad has been constructed by purchaser thereof at sale under foreclosure: 
the aid of taxes the obligation to operate it as State v. Central Iowa R. Co., 71-410. 
an entire line attaches to it in the hands of a 

1 9 9 7 . C h a n g e of n a m e . 1302. Where any railway company shall be 
organized under a corporate name, and shall have made contracts for pay
ments to it upon delivery of stock in such company, and shall, subsequent to 
such contracts, have changed their corporate name, or when the real owner
ship in the property, rights, powers, and franchises have passed legally or 
equitably, into any other company, no such contracts shall be enforced in law 
or equity until tender or delivery of stock in such last named corporation or 
company. 

1998. Report . 1303. When any railway has been completed and opened 
for use, the corporation constructing the same shall report to the next general 
assembly, under oath, the total cost thereof, specifying the amount expended 
for construction, engines, cars, depots, and other buildings, and the amount of 
all other expenses, together with the length of the railway, the number of 
planes, with their inclination to the mile, the greatest curvature, the average 
width of grade, and the number of ties per mile. [9 G. A., ch. 169, § l.J 

1999. M a x i m u m rates. 1304. In the month of June in each year, every 
corporation operating a railway m this state shall fix its maximum rates of 
fare for passengers and freight, for transportation of timber, wood, and coal, 
per ton, cord, or thousand feet per mile; also its fare and freight per mile for 
transporting merchandise and articles of the first, second, third and fourth 
classes of freight; and, on the first day of July following, shall put up at all 
the stations and depots on its railway, a printed copy of such fare and freight, 
and cause a copy to remain posted during the year. For wilfully neglecting 
so to do, or for wilfully receiving higher rates of fare or freight than those 
posted, the company shall forfeit and pay to the state of Iowa, for the use of 
the school fund, not less than one hundred dollars nor more than two hundred 
dollars, to be recovered in any civil action in the name of the state; and it is 
hereby made the duty of the several district [county] attorneys within their 
respective districts [counties] to sue for and recover all sums forfeited as afore
said ; and such corporation shall also forfeit and pay to the person injured, double 
the amount of compensation or charge illegally taken, to be recovered by such 
person in a civil action. [9 G. A., ch. 169, § 2; 13 G. A., ch. 139.] 

A former statute, similar to this section, ceiving of higher rates than those posted suh-
considered and held not to be in conflict with jected the company to the penalties imposed 
the U. H. Const., as being an at tempt to regu- by the s ta tute without it being shown that 
late commerce between the s tates: Ftdler v. such overcharge was wilful: Fuller v. Chicago 
Chicago & N. W. R. Co.. 31-187. & N. W. R. Co., 31-211. 

Under such statute, held, also, that the re-

2000. M a x i m u m passenger fare. 1305. For the transportation of 
passengers, no railway company shall charge to exceed three and one-half 
cents per mile per passenger. 
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2001. R i g h t s r e s e r v e d . 1306. All contracts, stipulations, and conditions, 
regarding the right of controlling and regulating the charges for freight and 
passengers upon railways, heretofore made in granting land or other property 
or voting taxes to aid in the construction of, or franchises to, railway corpora
tions, are expressly reserved, continued, and perpetuated in full force and ef
fect, to be exercised by the general assembly, whenever the public good or the 
public necessity requires such exercise thereof. 

[In next to the last line, the word " a n d " is erroneously inserted in the printed Code in 
place of "o r . " ] 

2002. Liability for negligence or wrongs of employees. 1307. 
Every corporation operating a railway shall be liable for ail damages sus
tained by any person, including employees of such corporation, in consequence 
of the neglect of agents, or by any mismanagement of the engineers or other 
employees of the corporation, and in consequence of the wilful wrongs, whether 
of commission or omission of such agents, engineers, or other employees, when 
such wrongs are in any manner connected with the use and operation of any 
railway, on or about which they shall be employed, and no contract which re
stricts such liability^ shall be legal or binding. [9 G. A., ch. 169, § 7; 13 G. A., 
ch. 121; 14 G. A., ch. 65.] 

I n g e n e r a l : Without this s tatutory pro
vision the company would not be liable to an 
employee for injuries resulting from negli
gence of a co-employee, and the intention of 
the statute is merely to give to the employee 
a right of action in such cases, and not to 
change the degree of care necessary, which 
is, as between master and servant, tha t of or
dinary care and diligence only: Hunt v. Chi
cago & N. W. It. Co., 26-363. 

The company is liable to an employee for 
damages resulting from the negligence of a co-
employee whose duty it was to keep a bridge 
in order, in the performance of such d u t y : 
Locke v. Sioux City & P. R. Co., 46-109. 

P e r s o n o r c o m p a n y o p e r a t i n g r a i l w a y : 
A receiver who is managing a railway under 
the direction of a court is within this section 
and may be charged, and a recovery obtained 
against him, as a person operating a rai lway. 
And though his liability could not be personal, 
a judgment against him might be satisfied 
out of the property in his hands if the court 
by whom he was appointed should so direct : 
Sloan v. Central Ioiva R. Co., 62-728. 

The fact tha t a lessee may be held liable 
under this section does not prevent recovery 
against the owner of the road. The actions 
are cumulat ive: Bower v. Burlington & S. W. 
R. Co., 42-546. 

The running of special trains over the 
railway by a construction company in con
structing it is operating a railroad within 
the meaning of the statutory provision: 
McKnight v. Iowa & M. R. Constr. Co., 43 -
406. 

P e r s o n s n o t e m p l o y e e s : The language of 
the section is so broad tnat it includes any and 
all persons, employees and others, who may 
be injured by the negligence of the agents or 
servants of the railway company or persons 
operating the ra i lway: Rose v. Des Moines 
Valley R. Co., 39-246. 

I t the act of the employee is within the 
scope of his authori ty the company is liable 
for injuries therefrom to a third person, even 
though the act is vviiiuiiv wrongful: Marion 
v. Chicago, R. I. & P. R. 'Co., 64-568. 

If the employees perform their du ty in oper
at ing a t rain in a manner so unusual or reek-
less as to endanger lives of persons upon the 
t rain they are guilty of negligence, and if in 
direct consequence of such negligence a person 
is injured the company will be liable even 
though the person was on the t r am wi thout 
right. This section renders the company lia
ble for all damages sustained by any person 
in consequence of the neglect of agents , etc. : 
Way v. Chicago, R. 1. & P. R. Co., 73-463. 

I t is not material tha t plaintiff, c la iming to 
recover by vir tue of this section, was not em
ployed in the operation of the road. I t is suf
ficient if it appears that he was injured by the 
operation of the road and by negligence ol the 
parties charged with responsibility with respect 
to the movement of t ra ins : Pierce v. Central 
Iowa R. Co., 73-140. 

Employees engaged in operating road: 
This section affords a remedy only to such em
ployees as are employed, at the t ime of receiv
ing the injury, in the business of operat ing a 
rai l road: Malone v. Burlington, C. R. & N. R. 
Co., 65-417. 

So tha t to entitle an employee to recover 
against the company for injurieb which he has 
sustained, he must show, first, t ha t he be
longed to the class of employees to whom the 
s ta tute affords a remedy, and, second, t ha t 
the company which occasioned the in jury was 
of a class ol companies for which the remedy 
is g iven: Ibid. 

Therefore, held, tha t an employee whose 
duty was to wipe off engines, open and close 
the doors of the engine house, and remove 
snow from the tum-cablo and tracks and oper
ate the turn-table, and who was injured by 
reason of the negligence of a co-employee 
causing the door of the engine house to fall 
upon him, was not engaged in the operation 
of the road in such a sense as to be within the 
s ta tutory provisions: Ibid. 

The change from the common law made by 
this section extends no further than to em
ployees engaged in the business oi operating a 
railway, and not to persons employed by the 
corporation without regard to the na ture of 
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their employment. Such corporation may be 
engaged in any other business, which may be 
within the scope of their organization, but 
not at all, or very remotely, connected with 
the use of their road, and in such cases em
ployees by whom such affairs are conducted 
acquire no rights under the statutory pro
vision, as their occupation does not expose 
them to the hazards incident to the use of 
railways, and the statute was not designed 
for their protection and benefit: Schroeder v. 
Chicago. R. I. & P. R. Co., 41-344. 

It is erior for the court to instruct the jury 
that , as a matter of law, the nature of plaint
iff's service and employment bring him within 
the terms of the statute. I h e character of his 
employment, whether in connection with the 
use of defendant's railroad, or whether thereby 
he is brought within the provisions of the 
statute, are questions of fact to be deter
mined by the jury : Ibid. 

Tibs statutory provision applies no further 
than to employees engaged in the business of 
operating a lailroacl. and does not apply to 
employees in a machine-shop of the company. 
In such case ihe common-law rule exempting 
the employer from liability for injury to an 
employee resulting from the negligence of a 
eo-emplovee is still in force: Potter v. Chi
cago, It. I. & P. R. Co.. 46-399. 

The word.. " where such wrongs are in any 
manner connected with the operation or use 
of any ra i lway" apply not only to wilful 
•wrongs, but also to negligence of agents, etc., 
and in order lo entitle ail employee to recover 
for injuries received from a co-employee, it 
mus t appear that lie was engaged in a service 
connected with, the use and operation of the 
.railroad: Foley v. Chicago, It. I. & P. R. Co., 
SJ4-644. 

Therefore, held, tha t an employee whose 
duty it was to repair cars while standing upon 
the t rack and side track of the company, 
while not in motion, and who was sometimes 
required to ride on the trains of the company 
from place to place for the purpose of making 
such repairs at different places, was not 
employed in the operation of the road in such 
sense as to bring him within the protection 
oi the provision: Ibid. 

Injuries to .me employee by reason of negli
gence of an'iti.er, both engaged in the work 
of repairing a track, such injury not resulting 
from the operation of the railroad, held not 
wi th in the provisions of the s t a tu te : Matson 
v. Chicago, R. I. & P. R. Co., 83 22. 

Employees engaged in hoisting coal in a 
coal-house for the purpose of filling a car are 
uou so engaged in the hazardous business of 
operating a railroad as that one can recover 
for injuries caused by the negligence of the 
other:' Luce v. Chicago, St. P., M. & 0. R. 
G<> . 67-75. 

I.-i order to render a company liable for in
j u r e s to an employee by reason of negligence 
of a co-employee, the negligence complained 
of must be that of an employee and aiic-et a 
co-employee, who are in some maiini r per
forming work for the purpose of moving a 
train, as loading or unloading it, or superin
tending, directing or aiciug its movement. 
The peisons must DO connected in some manner 
with the moving of trains. Work preparatory 
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thereto, which may be done away from the 
train, is not connected with its movement : 
Stroble v. Chicago, M. & St. P. R. Co., 70-
555. 

Therefore, held, that where employees were 
engaged about elevating coal to a platform to 
supply the engine, their duties were not so 
connected with the use and operation of the 
railroad as that one of them could recover for 
injuries received from negligence of the other: 
Ibid. 

Where a section hand was injured by the 
negligence of a co-employee while engaged in 
loading a car, held, tha t it did not sufficiently 
appear that his employment was of such char
acter as to entitle him to recover: Smith v. 
Burlington, C. R. & N. R. Co., 59-73. 

Where an employee was injured by appli
ances connected with the round-house, held, 
tha t it was not error to instruct the jury that 
if they found it was a part of plaintiffs duty 
to keep such appliances in a safe condition, or 
that it was the duty of another employee oi' 
the same kind to do so. and that they both, 
or either of them, neglected to do so, then the 
plaintiff could not recover, the employees not 
being engaged in the operation of the road: 
Manning v. Burlington, C. R. & N. R. Co., 
64-240. 

A person engaged in working on a bridge of 
the company anil required, in the course of 
his employment, to ride on its trains, is within 
the statutory provision : Schroeder v. Chicago, 
R. I. & P. R. Co.. 47-375. 

And so is a section hand: Frandsen v. Chi
cago, R. I. & P. R. Co., 36-372. 

And so is a nand engaged in shoveling 
gravel from a gravel t r a in : McKnight v. Iowa 
&M. R. Consir. Co., 43-406. 

Or a hand engaged in connection with the 
operation of a dirt t r a in : Deppe v. Chicago, 
It. I. & P. R. Co., 36-52. 

Where the plaintiff was employed on a train 
used for hauling sand, and was injured by the 
falling of a bank of sand where he had been 
shoveling, held, tha t the case was within the 
provisions of this section: Haudelunv. Bur
lington, C. It. <& N. R. Co., 72-709. 

An employee required to go upon a t rain for 
the purpose of unloading cars is within the 
scope of this section and may recover for in
juries received by reason of negligence of a 
co-employee: Raben v. Central Iowa R. Co., 
73-579. 

Where the employee was injured while en
gaged in operating a derrick situated on a flat 
car, the operation of which involved the move
ment of the car upon the track, held, that he 
was within the scope of tins section: Nelson 
v. Chicago, M. & St. P. R. Co., 73-576. 

A private detective injured while walking 
along the track, in accordance with directions 
of the company, to a certain place where he 
was to try to detect persons accustomed to 
place obstructions on the track, and who, 
while so walking to the place designated, was 
prostrated by sunstroke on the track and neg
ligently run over and iniuied by defendant's 
engine, held to be so engaged as to subject 
him to the hazard peculiar to the business of 
operating a railway, and to be wi thm the pro
tection of the statutory provision: Pyue v. 
Chicago, B. & Q. R. Co., 54-223. 
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Injury to foreman from, negligence of 
s u b o r d i n a t e : The fact that an employee of 
a railroad company is the foreman of a crew 
of workmen with power to direct the men un
der him in their work and to hire and dis
charge them at will does not prevent his being 
a co-employee with such workmen, within the 
meaning of this section, and he may recover 
for injuries received from the negligence of 
the men in his employ: Houserv. Chicago, R. 
1. & P. R. Co., GO-230. 

C o n t r i b u t o r y n e g l i g e n c e : This s tatutory 
provision does not exonerate the injured par ty 
from the necessity of exercising reasonable 
care. I ts purpose is to extend the liability of 
railroads to injuries to employees for which, 
at the common law, they were not l iable: 
Murphy v. Chicago, R. I. & P. R. Co., 45-661. 

I n ca se of d e a t h : Where the injury results 
in death, the company is liable to the personal 
representatives of deceased: Philo v. Illinois 
Cent. It. Co., 33-47. 

C o n s t i t u t i o n a l i t y : This provision is not 
unconstitutional, as subjecting railroad corpo
rations to penalties and liabilities other than 
those imposed on other business corporations 
engaged in a like business; being applicable 
to all persons or corporations engaged in a 
peculiar business it is not open to such objec
t ion: McAunieh v. Mississippi <fc M. R. Co., 
20-338; Deppev. Chicago, It. I. & P. R. Co., 
36-52; Bucklew v. Central Iowa R. Co., 64-
003; Pierce v. Central Iowa R. Co., 73-140; 
Raben v. Central Iowa R. Co., 73-579. 

Liability of company for negligence of 
s u p e r i o r o r i n f e r i o r e m p l o y e e : If the em
ployee of a railroad company is injured, while 
riding on a hand-ear, through the negligence 
of the boss in charge thereof, the company is 
liable: Hoben v. Burlington & M. R. R. Co., 
20-562. 

Instructions based upon the hypothesis t ha t 
a person for whose death damages were sought 
to be recovered from the company for injuries 
received while acting in obedience to the di
rections of an employee having authori ty to 

control him, held applicable where deceased 
was a fireman accompanying the engineer and 
discharging his duty while upon the engine 
under the control of such engineer : Cooper v. 
Central R. of Iowa, 44-134. 

Where an accident by which an employee is 
injured is caused by the act of an inferior em
ployee acting under the direction of such 
superior, the latter cannot recover for a n in
ju ry received: Dewey v. Chicago & N. W. 
R. Co., nl—373. 

Where the foreman of a crew of m e n em
ployed by the company in the repair of bridges 
brought action against the company for in jury 
received from negligence of one of t he meii 
under his control, held, tha t the fact t h a t he 
was in charge of the workman did not defeat 
his r ight to recover for such negligence unde r 
the statute (referred to below), giving a r ight 
of action for the negligence of a co-emplovee : 
Houser v. Chicago, R. I. & P. R. Co., 60-230. 

I t may be tha t a mere foreman, as the 
word is generally uuderstoo 1, t ha t is, a laborer 
wi th power to superintend the labor of those 
working with him, is a co-employee so far as 
his own mere labor is concerned, but it is error 
to exclude from the jury the consideration of 
the question whether there is negligence of 
such foreman, acting as a superior: Baldwin 
v. St. Louis, K. & N. R. Co., 68-37. 

B e l e a s a of c l a i m : A wri t ten release of all 
claim lor damages result ing from an injury, 
executed for a consideration, will be binding 
on the person injured in the absence of fraud, 
even though it is not read over by h i m before 
signing i t : Gulliher v. Chicago, R. I. & P. R. 
Co., 59-416. 

C o n t r a c t : A wri t ten contract between a 
company and an employee by which he agrees 
to hold the company harmless for injuries 
received in doing certain acts which he is ad
vised are dangerous is admissible for the pur
pose of showing the existence of the rule on 
the subject, and notice of it to the employee and 
also notice to the employee of such danger : 
Sedgwick v. Illinois Cent. R. Co., 73-158. 

2 0 0 3 . S igna l s a t c r o s s i n g s . 20 G. A., ch. 104, § 1. A bell and a steam 
whistle shall be placed on each locomotive engine operated on any railway in 
this state, and said whistle shall be twice sharply sounded at least sixty rods 
before a highway crossing is reached, and after the sounding of the whistle 
the bell shall be rung continuously until the crossing is passed, provided, that 
at street crossings within the limits of incorporated cities or towns the sound
ing of the whistle ma}T be omitted, unless required by the council of any such 
city or town; and the company shall also be liable for all damages which 
shall be sustained by any person by reason of such neglect. 

Where there is failure to r ing the bell upon fendant will be liable unless exonerated by 
approaching a crossing and an injury results, some negligence of plaintiff: Reed v. Chicago, 
such failure will be negligence for which de- St. P., M. & O. R. Co., 74-188. 

2 0 0 4 . P e n a l t y . 20 G. A., ch. 104, § 2. Every officer or employee of any 
railway company who shall violate any of the provisions ol this act shall be 
punished by fine, not exceeding one hundred dollars, for each offense. 

2005 . Stopping a t r a i lway crossings. 20 G. A., ch. 163, § 1. All 
trains run upon any railroad in this state which intersects or crosses, or is in
tersected or crossed by an}' other railroad upon the same level, shall be brought 
to a full stop, at a distance not less than two hundred feet, nor more than 
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eight hundred feet from the point of intersection or crossing of such road, 
before such intersection or crossing is passed by any such train. 

( 2 0 0 6 . P e n a l t y . 20 G. A., ch. 163, § 2. Every engineer violating the pro
visions of the preceding section shall for each offense forfeit one hundred dol
lars to be recovered in an action in the name of the state of Iowa, for the 
benefit of the school fund, and the corporation on whose road such offense is 
committed shall forfeit for each offense so committed the sum of two hundred 
dollars, to be recovered in like manner. 

2 0 0 7 . L i a b i l i t y ; c o n t r a c t o r r u l e l i m i t i n g . 1308. No contract, re
ceipt, rule, or regulation, shall exempt any corporation engaged in transport
ing persons or property by railway from liability of a common carrier, or 
carrier of passengers, which would exist had no contract, receipt, rule, or 
regulation, been made or entered into. [11 G. A., ch. 113.] 

A contract such as is prohibited by this sec
tion is void whether it is with or without con
sideration: Brush v. Sabula, A. & D. R. Co., 
43-554. 

Whether this section would be applicable to 
a cor tract made in Iowa but to be wholly per
formed in another state, quaere; but it was 
held applicable to a contract to transport cat
tle from Clinton. Iowa, to Chicago, on the 
ground that it was to be partly performed in 
I o w a : McDaniel v. Chicago & N. W. R. Co., 
24-412. 

A company is not prohibited from providing 
by contract tha t it shall not be liable beyond 
the terminus of its road: Mulligan v. Illinois 
Cent. R Co., 36-181, 187. 

The common-law liability of a common car
rier attaches to a carrier of live-stock, so far 
as the rule is not inapplicab'e by reason of the 
peculiar character of the property. Respon
sibility for the carriage of stock cannot, there

fore, be restricted by contract : McCoy v. Keo
kuk & D. M. R. Co., 44-424. 

A rule or custom limiting liability for injury 
to all stock, including such as is of especial 
value as being blooded, to the value of common 
stock, is void : McCun e v. Burlington, C. It. & 
N. R. Co., 52-600. 

This section does not render the carrier 
liable for loss occurring by the act of the 
owner : Hart v. Chicago & N. W. R. Co., 69-
485. 

Whether a carrier, in the absence of any 
s tatute restricting his powers, can, by. rule, 
regulation or contract, l imit the amount for 
which he will be liable in case of loss of the 
property, quaere. But the s tatutory provision 
prohibits the making of such contract : Ibid. 

This statutory provision is applicable to con
tracts for transportation from a point within 
to a point without the state, and is not uncon
stitutional in tha t respect: Ibid. 

2 0 0 8 . J u d g m e n t a g a i n s t ; l i en . 1309. A judgment against any railvs ay 
corporation for any injury to any person or property, shall be a lien within 
the county where recovered on the property of such corporation, and such hen 
shall be prior and superior to the lien of anv mortgage or trust deed executed 
since the fourth day of July, A. D. 1862. [9 G. A., ch. 169, § 9.] 

Where action is brought for recovering from land, nor for trespass in going upon his land 
the company damages for breach of a contract outside the right of way : Hull v. Chicago, B, 
under which the right of way was conveyed & P. R. Co., 65-713. 
to it, the judgment may be made a lien on the A right of action, or an action pending for 
portion of the line conveyed: Varncr v. St. such injury, is not a lien, and a purchaser of 
Louis & G. R. It. Co., 55-677. the road before the rendition of judgment 

A judgment for damages for breach of con- takes it free from the lien of such judgment 
tract by a l adway company for failure to when rendered: Burlington, C. R. & N, R. 
ience its right of way and construct cattle- Co. v. Verry, 48-458; White v. Keokuk & D. 
guards becomes a hen on the pioperty of the If. R. Co., 52-97. 
company, but the party is not entitled to such This section is not unconst i tut ional: Central 
hen for damages caused by negligent construe- Trust Co. v. Sloan, 65-655. 
tion of the road causing an overflow of his 

2009. "Railways terminating at Council Bluffs. 1310. All railway 
corporations that have been, or may hereafter be organized, under the laws of 
this state, that operate or may hereafter operate, a line of railway in this state 
terminating at or near the city oi Council Bluffs, and making a connection 
with any railway, which, either by its charter or otherwise, extends to a point 
on the boundary or within the limits of this state, be, and they are hereby 
prohibited from making any transfer of freights, passengers, or express mat
ters to or with any other railway corporation at or near such terminus — either 
by delivering or receiving the same — at any other place than in this state, at 
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or near the said point at which the said railway extending to the boundary 
of this state terminates. [14 G. A., ch. 6, § 1.] 

This and following sections relating to the of congress, U. S. Rev. Stat., §§ 5257, 5258: 
same subject are void as being a regulation of Council Bluffs v. Kansas City, St. J. i& C. B. 
commerce between the states and therefore in R. Co., 45-338. 
conflict with U. S. Const., art. 1, § 8, and acts 

2 0 1 0 . Transfers . 1311. Every railway corporation, which, by its charter 
or otherwise, has its terminus at any point on the boundary or within the 
limits of this state, or which has authority to bridge or ferry the Missouri 
river for the purpose of having a continuous line of its railway, and for con
necting with other railways in this state, is hereby prohibited from making 
any transfer of freights, passengers, or express matters to or with any other 
railway corporation, either by delivering or receiving the same at any other 
place than in this state, at or near its legal terminus; and every such corpora
tion extending to the boundary or within this state, or having authority to 
bridge or ferry said Missouri river, shall erect and maintain at or near its legal 
terminus within the limits of this state, all its depots, stations, and other 
buildings necessary for such transfer. [Same, § 2.] 

2 0 1 1 . Contracts w i t h m u n i c i p a l corporat ions . 1312. Every rail
way corporation which has heretofore made, or which shall hereafter make, 
any contract with any municipal corporation in this state, is hereby prohibited 
from, in any manner, violating any of the provisions of such contract; and 
•everj^ railway corporation which has heretofore made, or which shall hereafter 
make, any contract with any municipal corporation in this state, is hereby re
quired to perform each and all of the provisions of any and every such con
tract, specifically as agreed therein. In every case in which any such municipal 
corporation has complied with its obligations relating to such contract at any 
stage of the progress of its fulfillment, so far as it has agreed to do, such 
municipal corporation shall not be required to furnish any further tender or 
guaranty of compliance on its part in order to secure its rights in the courts; 
but in case anything remains to be done by such municipal corporation under 
such contract, after the completion of the same on the part of the railway 
corporation contracting therewith, then it shall, after the enforced compliance 
on the part of such corporation as hereinafter provided, be required to fully 
comply on its part. [Same, § 3.] 

2 0 1 2 . P e n a l t y . 1313. In case of a refusal of any railway corporation to 
comply with the provisions of section thirteen hundred and ten of this cnapter 
[$ 2009], or its failure to perform the duties required in the preceding section, 
or their doing or having done any act at variance with such performance or 
duties, then the municipal corporation affected thereby, or with which the 
contract in that particular case was made, may, in an action by mandamus, 
in any court of record m the county in which such municipal corporation is 
situate, proceed against such corporation so failing or refusing, and such cor
poration shall, on proper proof, be required by such court to perforin all the 
duties required by this and the three preceding sections, and said law pertain
ing to mandamus shall apply in such a case with the same force that it does 
in all other cases, except as it is herein enlarged. [Same, § 4.] 

[In the Code the word "provided" is erroneously inserted between "act ion" and " b y " in 
the sixth line.] 

2 0 1 3 . Proceed ings t o enforce . 1314. In case any municipal corpora
tion affected as before stated, or with which any such contract has been made, 
should not desire to seek the remedy given in the last preceding section, it 
may proceed in equity by the action of specific performance, in any court in 
the county in which such municipal corporation is situate, and in case such 
court should find that a contract had been made, if shall, by decree, require 
such company so violating or offering to violate its contract, or failing or re-
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fusing to perform the provisions thereof, to specifically perform the same. 
[Same, § 5.] 

2014. In junc t ion . 1315. Any court or judge in this state to whom ap
plication shall be made, shall, at the suit of any municipal corporation as 
aforesaid, restrain by injunction the violation of any provisions of the five 
preceding sections of this chapter, or of the provisions of any contract as 
aforesaid; and in such proceeding, it shall not be necessary for such munici
pal corporation to give bond. [Same. § 6.] 

2015. R e m e d i e s n o t e x c l u s i v e , 1316. The remedies provided for in 
the two preceding sections shall not be construed to be exclusive, and any 
order, judgment, or decree made by any court in pursuance of any provisions 
of the six preceding sections shah be enforced in the usual manner. [Same, 

OF ASSESSMENT AND TAXATION. 

2016. E x e c u t i v e c o u n c i l to a s ses s . 1317. On the first Monday of 
March in each year, the executive council shall assess all the property of each 
railway corporation in this state, excepting the lands, lots, and other real es
tate belonging thereto not used in the operation of any railwa}7. [14 G. A., 
ch. 26, § l.J 

This and the following sections relating to each city, town, township or lesser taxing dis-
the taxation of railway property are not un- trict in the county, and transmitted to the 
constitutional as providing for the taxation of city council or trustees of each city or incorpo-
the property of a corporation otherwise than rated town or townshio, becomes the basis for 
t ha t of individuals: Dubuque v. Chicago, D. the levy of taxes upon the railroad property 
<Sc M. R. Co., 47-196. without such property being placed upon the 

But a former statutory provision releasing assessment books of the township or c i ty: 
ra i lway companies from payment of muuici- Sioux City & St. P. R. Co. v. Osceola County. 
pal taxes previously levied, held unconstitu- 45-168. 
t iona l : Davenport v. Chicago, R. I. & P. R. Although these sections relate to the assess-
Co., 38-63)3. inent of the right of way, which is real prop-

However questionable may be the eonstitu- erty, and which, according to the general l aw 
tionality of provisions exempting railway as to assessments, would be assessed only once 
companies from all other burdens by the in two years, yet they are not unconstitutional, 
payment of a definite sum annually, whether being applicable to all rai lway companies: Cen-
tha t sum be greater or less than its share of tral Iowa R. Co. v. Board of Supei visors, 67-
taxat ion. it is clear tha t such an exemption 199. 
does not render void the general tax levied on As to taxation of property not used in oper-
other property; Muscatine v. Mississippi & at ing the road, and of railway bridges over 
M. R. Co,, 1 Dillon, 536. * the Mississippi or Missouri rivers, see £ 1281. 

The order of the board of supervisors de- As to taxation of railway property undei 
d a r i n g the length of the main track and the former statutes, see notes to § 1274. 
assessed value of the railroad lying within 

2 0 1 7 . S t a t e m e n t f u r n i s h e d . 1318. The president, vice-president, or 
general superintendent, and such other officers as such council may designate 
of any corporation operating any railway in this state, shall furnish said coun
cil on or before the fifteenth day of February in each year, a statement, signed 
and sworn to by one of such officers, showing in detail for the j 'ear ending on 
January the first preceding: 

1. The whole number of miles owned, operated, or leased in the state by 
such coi poration making the return, and the value thereof per mile, with a 
detailed statement of all property of every kind, and the value, located in 
each county in the state. 

2. Also a detailed statement of the number and value thereof of engines, 
passenger, mail, express, baggage, freight, and other cars, or property used in 
operating or repairing such railway in this state; and on railways which are 
pare of lines extending beyond the limits of this state, the return shall show 
the actual amount of rolling stock in use on the corporation's line in the state 
during the year for which return is made. 

The return shall show the amount of rolling stock, the gross earnings of 

- * i . 
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the entire railway, and the gross earnings of the same in this state, and all 
property designated in the next section, and such other facts as such council 
may, in writing, require. If such officers fail to make such statement, said 
council shall proceed to assess the property of the corporation so failing, 
adding thirty per cent, to the assessable value thereof. [Same, §§ 2 , 1 1 ; 12 G. 
A., ch. 196.]" 

[As to taxation of sleeping and dining cars, see §§ 2023-2025.] 

2018. A s s e s s m e n t ; v a l u a t i o n . 1319. The said property shall be valued 
at its true cash value, and such assessment shall be made upon the entire rail
way within the state, and shall include the right of way, road-bed, bridges, 
culverts, rolling-stock, depots, station grounds, shops, buildings, gravel bods, 
and all other property, real and personal, exclusively used in the operation 
of such railway. In assessing said railway and its equipments, said council 
shall take into consideration the gross earnings per mile for the year end
ing January the first, preceding, and any and all other matters necessary 
to enable said council to make a just and equitable assessment of said railway 
property. If a part of any railway is without this state, then, in estimating 
the value of its rolling stock and movable property, they shall take into con
sideration the proportion which the business of that part of the railway 
lying within the state bears to the business of the railway without the s ta te ; 
such valuation shall be in the same ratio as that of the property of individuals. 
[14 G. A., ch. 26, § 3.] 

The provisions of this section are appli- t ioned: Missouri Valley & B. R. & B. Co. 
cable to railway bridges in general, but v. Harrison County, 74-283. 
those of § 1281 apply to those therein men-

2019. Statement sent county auditor. 1320; 16 G. A., ch. 153. On 
or before the twenty-fifth day of March in each year, said council shall trans
mit to the county auditor of each county through which any railway mav 
run, a statement showing the length of the main track of such railway within 
the county, and the assessed value per mile of the same as fixed by a pro rata 
distribution per mile of the assessed value of the whole propert\T named in the 
preceding section. Said statement shall be entered on the proper record of 
the county. [Same, § 4.] 

2020. L e v y a n d co l l ec t ion . 1321. At the first meeting of the board 
of supervisors held after said statement is received by the county auditor, 
they shall make and cause the same to be entered in the proper record, an 
order, stating and declaring the length of the main track, and the assessed 
value of such railway lying in each city, town, township, or lesser taxing dis
trict in their county through which said railway runs, as fixed by the execu
tive council, which shall constitute the taxable value of said property for tax
able purposes, and the taxes on said property when collected by the county 
treasurer shall be paid over to the persons or corporations entitled thereto as-
other taxes, and the county auditor shall transmit a copy of said order to the 
city council or trustees of such city, incorporated town, or township. [Samey 

§5'-] 
The order of the board becomes the basis for ber of the miles of t rack is not, in any sense, 

the levy of taxes on railway property for all an assessment of valuation, a e d the provision 
purposes, and the assessment need not bo of s ta tute exempting agr icul tu ia l and horti-
placed upon the assessor's books: Sioux City cul tural lands lying within the limits of incor-
& St. P. R. Co. v. Osceola County, 45-1C8, 177. porated towns and cities from taxation for 

The valuation upon which a railway com- city purposes have no application to rai lway 
pany is to be taxed w thin any corporation or property. The taxes due from the railroad 
taxing district is to be determined from the company for such purposes cannot be reduced 
number of miles of main track within the by reason of the tact that i he t rack runs for a 
corporation or district, as determined by the portion of the way wi th in the city limits 
order ot the board of supervisors, and the value through land that is not platted or laid out 
per mile as fixed by the executive council, into lots: Illinois Cent. R. Co. v. Hamilton 
The order of the board determining the num.- County, 73-313. 
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2 0 2 1 . R a t e of t a x a t i o n . 1322. All such railway property shall be tax
able upon said assessment at the same rates, by the same officers, and for the 
same purposes as the property of individuals within such counties, cities, 
towns, townships, and lesser taxing districts. [Same, § 6.] 

See § 1286. 

2 0 2 2 . P r o v i s i o n s a s t o f a re . 1323. The provisions of this chapter in 
relation to transporting of passengers, shall not apply to any railway in this 
state until the gross earnings of the preceding year, reckoning from the first 
day of January of each year, shall equal or exceed the sum of four thousand 
dollars per mile average for all the miles of road operated during the whole 
of that preceding year. 

TAXATION OF SLEEPING AND DINING CAES. 

2 0 2 3 . N u m b e r r e p o r t e d . 17 G. A., ch. 114, § 1. In addition to the 
matters required to be contained in the statement provided for in section 
thirteen hundred and eighteen of the code [§ 2017], such statement shall 
show the number of sleeping and dining cars not owned by such corporation, 
but used by it in operating its railway in this state during each month of the 
year for which the return is made, and also the number of miles each month 
that said cars have been run or operated on such railway within the state, and 
the total number of miles that said cars have been run or operated each 
month within and without the state. 

2024. Assessment by executive council. 17 G. A., ch. 114, § 2. The 
executive council shall, at the time of the .assessment of other railway prop
erty for taxation, assess for taxation the average number of cars so used by 
such corporation each month, and the assessed value of said cars shall bear 
the same proportion to the entire value thereof, that the monthly average 
number of miles that such cars have been run or operated within the state 
shall bear to the monthly average number of miles that such cars have been 
used or operated within and without the state, such valuation shall be in the 
same ratio as that of the property of individuals. 

2 0 2 5 . M a n n e r . 17 G. A., ch. 114, § 3. The executive council shall, as 
provided by sections thirteen hundred and eighteen and thirteen hundred and 
nineteen of the code [§§ 2017, 2018], first assess the value of the property of 
the corporation using sleeping and dining cars not owned by such corpora
tion, and shall then add to such valuation, the amount of the assessed valua
tion of said sleeping and dining cars, made as hereinbefore provided, and 
such aggregate amount shall constitute and be considered the assessed value 
of the propertj' of such corporation for the purposes of taxation. 

These provisions held valid and constitu- an interference with interstate commerce: 
tional, as subjecting such property only to the Pullman's Palace Car Co. v. Twombly, 29 Fed. 
extent to which it receives protection, and not Rep., 658. 

KATES OF EAEE AND FEEIGnT. 

2026. Classification of railroads. 15 G. A., ch. 68, § 1. All railroad 
corporations organized or doing business in this state, their trustees, receivers, 
or lessees, under the laws or authority thereof, shall be limited in their maxi
mum charges to the rates of compensation for the transportation of passengers 
and freight, which are herein prescribed. All railroads in this state shall be 
classified according to the gross amount of their respective annual earnings 
within the state, per mile, for the preceding year, as follows: Class " A " shall 
include all railroads whose gross annual earnings, per mile, shall be four thou
sand dollars or more. Class " B " shall include all railroads whose gross annual 
earnings, per mile, shall be three thousand dollars or anj' sum in excess thereof 
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less than four thousand dollars. Class " C " shall include all railroads whose 
gross annual earnings, per mile, shall be less than three thousand dollars. 

The state cannot by statute regulate rates of 
transportation under one entire contract from 
a point \\ ithin to a point without the state. 
Such regulation would be au interference wi th 
the powei of the federal government to regu
late interstate commerce: Carton v. Illinois 
Cent. R. Co., 59-148; Keiser v. Illinois Cent. 
It. Co., 5 MeCrary, 496. 

Where the railway obligates itself to carry 
to another point within the state and deliver 
to a connecting carrier, its contract is not one 
for transportation to a point beyond the s ta te : 
Heiserman v. Burlington, C. R. & N. R. Co., 
63-732. 

The regulation by a board of railroad com
missioners that rates of transportation from a 
point without to a point within the state shall 
conform to like distances within the state is 
unconstitutional and interferes with interstate 
commerce: State v. Chicago & N. W. R. Co., 
70-162. 

Where a conti act for transportation by a car
rier provided for transportat ion of the goods 
from one point within the sfate to another 
point also within the state, and the rates of 
transpoitat ion were m excess of those fixed by 
s ta tute , held, tha t the excess of charges paid 
might be recovered back, although it was 
shown that the intention was that the prop
el ty should be delivered by the carrier receiv
ing it to a connecting carrier and continuously 
transported to a point without the state, and 
al though the charge for the entire transporta
tion would have been a reasonable one : Heis
erman v. Burlington, C. R. & N. R. Co., 63-
732. 

Where the s tatute defines the charges which 
can lawfully be made by a railway company, 
charges in excess of those prescribed are un
lawful and may be recovered back in an action 
for the excess. The amount fixed by s ta tute 
will be conclusively presumed to be the limit 
of reas inable compensation: Ibid. 

2 0 2 7 . M a x i m u m r a t e s of f a r e . 15 G. A., ch. 68, § 2. All railroad cor
porations, according to their classifications as herein prescribed, shall be lim
ited to compensation per mile for the transportation of any person, with 
ordinary baggage not exceeding one hundred pounds in weight as follows: 
Class '• A " three cents; class " B " three and one-half cents; class " C " four 
cents; provided, that no such corporation shall charge, demand, or receive any 
greater compensation per mile for the transportation of children twelve years 
of age or under, than half the rate above prescribed; and provided, also, a 
charge of ten cents may be added to the fare of any passenger, when the same 
is paid upon the cars, if a ticket might have been procured within a reasonable 
time before the departure of the train. 

The enactment of a s tatute imposing penal
ties for excessive charges recoverable by the 
par ty injured, and providing a punishment 
against the agent of a carrier for exact ing and 
collecting excessive charges, does not take 
away the r ight existing at common law to re
cover money paid in excess of a reasonable 
charge: Ibid. 

In such case an action will not be barred in 
two years under the provision relat ing to suits 
to recover a s ta tute penalty, bu t will s tand on 
the same footing as any action on implied con
t r ac t : Ibid. 

In an action to recover excessive charges 
paid, the plaintiff need not show objection or 
protest prior to or at the t ime of making pay
ment which is in excess of a reasonable com
pensat ion: Ibid. 

Under a s tatute imposing upon any ra i lway 
company charging excessive rates a forfeiture 
to be recovered by the person injured, and pro
viding that any agent or officer of such cor
poration violating or being a par ty to the vio
lation of any of the provisions of the act should 
be guil ty of a misdemeanor and punished ac
cordingly, held, t ha t where an agent was him
self a shipper and accounted ancf turned over 
to the company charges for shipments made 
by him at illegal rates, he and the company 
were in pari delicto as to such charges, and 
tha t he could not recover the same in an action 
against the company : Steeverv. Illinois Cent. 
R. Co., 62-371. 

This s tatutory provision held not an impair
ment of the charter of a railroad granted be
fore its enactment , for the reason t h a t as 
the charter of the company did not establish 
the m a x i m u m charges, it was competent for 
the legislature to do so afterwards. Nor is 
such legislation unconsti tut ional by reason of 
not being of uniform operat ion: Chicago, B. 
& Q. R. Co. v. Iowa, 94 U. S., 155. 

The regulation that a passenger shall pay 
full rate upon failure to procure and present a 
ticket v luch he might have purchased from 
the agent at a reduced rate is not unreason
able : State v. Chovin, 7-204. 

The carrier may make a regulation requir
ing passengers to procure a ticket before tak
ing passage in a caboose car attached to a 
freight train, and may eject from the car, in 
a proper place and manner, any person failing 
to comply with such regulat ion: Law v. Illi
nois Cent. R. Co., 32-534. 

A rai lway company is allowed to collect an 
additional sum over the regular ra te of fare 
from passengers who fail to purchase tickets, 
and the reasonableness of such regulation is 
not a question for the j u r y : Hoffbauer v. 
Davenport & N. W. R. Co., 52-342. 

In an action to recover for being ejected 
from a t r am for want of a ticket, where the 
plaintiff claimed tha t he was not able to pro
cure such ticket on account of the failure of 
the company to have its ticket office open be
fore the s tar t ing of the train, held, tha t it was 
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proper to allow defendant to introduce evi- instant the t rain moves off. Unfitness of the 
dence of the character of the station and station cannot be relied on as an excus j for 
whe ther the facilities extended to the travel- not procuring a ticket, tha t reason not having 
ing public to purchase tickets were such as been alleged to the conductor: Everett v. 
required for the convenience of the public. Chicago, R. I. & P. It. Co., 69-15. 
Whi le it is required that the office should be The failure of the company to sell a ticket 
open for business a sufficient t ime before the to a passenger before entering the cars cannot 
depar ture of the train, in order to enable pas- be made a ground for recovery of damages 
sengers to procure their tickets, receive and where the passenger afterward tenders with 
count their change, if any, and prepare to his fare to the conductor the extra amounl re-
board the t ram, without unnecessary inter- quireu on account oi not having a iickec: 
ference with each other, yet it is not required Curl v. Chicago, R. 1. & P. R. Co., 63-417. 
t h a t the office shall remain open up to the 

2028. A n n u a l s t a t e m e n t . 15 G. A., ch. 68, § 7. I t shall be the duty of 
each railroad corporation operating a railroad in this state during the month 
of January, 1875, and each and every year thereafter, to make and return to 
the governor a statement of its gross receipts on its entire road within this 
state for the year preceding and ending with the thirty-first day of December. 
Said statement shall be sworn to by the president and superintendent of the 
road in this state, and shall contain a detailed statement of the entire receipts 
for transporting freight and passengers, and all other sources of income of 
the road. A failure to comply with the provisions of this section shall sub
ject the corporation so failing, to a penalty of one hundred dollars per day, 
for each and every day after such report is due until it is made; to be re
covered in an action in the name of the state of Iowa, for the benefit of the 
school fund. If the executive council shall, on examination, be satisfied of the 
correctness of said return, it shall be their duty to classify the different rail
roads in this state as hereinbefore provided, and the governor, when there 
shall be any change in classification, shall issue a certificate to any corporation 
or corporations affected by such change, certifying to them the class to which 
they are respectively assigned. And any change of rates made by any rail
road corporation pursuant to any change of classification, shall take effect and 
be in force from and after the fourth day of July following such changes. 
The reports from the railroad corporations of this state for the year 1873, 
made pursuant to the provisions of section twelve hundred and eighty of the 
code [§ 19b2j, shall determine the classification of each road for the year ending 
July third, 1875. 

BOAED OF E A I L E 0 A D COMMISSIONERS. 

2 0 2 8 a . 22 G. A., ch. 29, § 1. Sections two and eight, of chapter seventy-
seven, acts of the seventeenth general assembl}7, and all acts and parts of 
acts inconsistent with this act, are hereby repealed. 

2029. Election; organization. 17 G. A., ch. 77, § 2; 22 G. A., ch. 29, 
§ 2. At the regular election in the year 1888, there shall be three persons hav
ing the qualification of electors, in the places where they shall respectively re
side in the state of Iowa, chosen by the electors of the state, from the bod\r 

of the electors of said state, who, when they shall have taken the oath of of
fice and given such bond as may be required of them by the governor of the 
state, shall be known and styled the board of railroad commissioners of the 
state of Iowa. They shall hold office, beginning on the second Monday in 
January, 1889. for the period of one, two, and three years respectively, as shall 
be decided between them by lot at their first meeting as a board in such man
ner as may be designated by the secretary of state. " At the regular election 
in the year 1889, and every year thereafter at each such election there shall 
be chosen one person as commissioner, having the qualification hereinbefore 
and hereinafter described, who shall hold his office for three years from the 
second Monday in January after his election, and until his successor is elected 
and qualified. Said person shall fill the vacancy caused by the expiration of the 
term of the commissioner whose term expires on the second Monday in Janu-
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ary following his said election. I t shall organize on each second Monday in 
every year immediately after the new member has been qualified and if for 
any cause this is not done, it may be done at a subsequent meeting. The 
organization shall be by the selection of one member as chairman and a per
son having the qualifications hereinbefore and hereinafter described for a 
commissioner as secretary. The board shall have power to employ such ad
ditional clerical help as it may deem necessary and for the good oi' the serv
ice. No person in the employ of any common carrier or owning any bonds, 
stock, or property, in any railroad company, or who is in any way or manner 
pecuniarily interested in any railroad corporation shall be eligible to the office 
of railroad commissioner and the entering into the employ of any common 
carrier, or the acquiring of any stock or other interest in any common carrier 
by any officer under this act after his election or appointment shall disqualify 
him to hold the office, and to perform the duties thereof. 

2 0 3 0 . V a c a n c i e s fi l led. 22 G. A., ch. 29, § 3. All vacancies in the office 
of railroad commissioners shall be filled by appointment of the governor. The 
person appointed to serve until his successor is elected and qualified. The 
board of commissioners as constituted by chapter seventy-seven, acts seven
teenth general assembly [§§ 2033-2046], shall hold office and have all powers 
conferred upon them by chapter seventy-seven, acts of the seventeenth general 
assembly and acts amendatory thereto and such other powers and authority 
as are now or may hereafter be conferred upon them by law until commis
sioners shall be chosen and enter upon their duties as contemplated by this 
act. 

2 0 3 1 . C a n v a s s of v o t e s fo r . 22 G. A., ch. 29, § 4. The canvass of votes 
cast for election of commissioners provided for in this act shall be made and 
returns and abstracts thereof and relating thereto be uncle, certified and for
warded and results of said election declared (by the executive council) in all 
tespects in the same manner and by the same officers and boards as now pro
vided by law for canvassing, making, certifying, forwarding and declaring the 
same as to other state officers. 

2 0 3 2 . P o w e r s . 22 G. A., ch. 29, § 5. The commissioners chosen under 
this act shall have all the powers that are conferred upon the railway com
mission by chapter seventy-seven, acts of the seventeenth general assembly 
[&$ 2033-2046J, and such other powers and authority as may be now or shall 
hereafter be imposed by law. 

2 0 3 3 . D u t i e s . 17 G. A., ch. 77, § 3. Said commissioners shall have the 
general supervision of all railroads in the state operated by steam, and shall 
inquire into any neglect or violation of the laws of this state by any railroad 
corporation doing business therein, or by the officers, agents or employees, 
thereof, and shall also from time to time carefully examine and inspect the 
condition of each railroad in the state, and of its equipment, and the manner 
of its conduct and management, with reference to the public safety and con
venience, and for the purpose of keeping the several railroad companies ad
vised as to the safety of their bridges, shall make a semi-annual examination 
of the same, and report their condition to the said companies. And if any 
bridge shall be deemed unsafe by the commissioners, they shall notify the 
radroad company immediately, and it shall be the duty of said railroad com
pany to repair and put in good order within ten days after receiving said 
notice, said bridge, and in default thereof, said commissioners are hereby au
thorized and empowered to stop and prevent said railroad company from 
running or passing its trains over said bridge, while in its unsafe condition. 
Whenever, in the judgment of the railroad commissioners, it shall appear that 
any railroad corporation fails, in any respect or particular, to comply with the 
terms of its charter or the laws of the state, or whenever in their judgment 
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any repairs are necessary upon its road, or any addition to its rolling stock, or 
any addition to or change of its stations or station houses, or any change in 
its rates of fare for transporting freight or passengers, or any change in the 
mode of operating its road and conducting its business is reasonable and ex
pedient in order to promote the security, convenience and accommodation of 
the public, said railroad commissioners shall inform such railroad corporation 
of the improvements and changes which they adjudge to be proper, b_y a notice 
thereof in writing to be served by leaving a copy thereof certified by the com
missioners' clerk, with any station agent, clerk, treasurer or any director of 
said corporation and a report of the proceedings shall be included in the annual 
report of the commissioners to the legislature. Nothing in this section shall 
be construed as relieving any railroad company from their present responsi
bility or liability for damage to person or property. 

2 0 3 4 . R e p o r t . 17 G. A., ch. 77, § i. The said railroad commissioners 
shall, on or before the first Monday in December in each year, make a report 
to the governor of their doings for the preceding year, containing such facts, 
statements and explanations as will disclose the working of the system of rail
road transportation in this state, and its relation to the general business and 
prosperity of the citizens of the state, and such suggestions and recommenda
tions in respect thereto as may to them seem appropriate. Said report shall 
also contain as to every railroad corporation doing business in this state: 

First.— The amount of its capital stock. 
Second.— The amount of its preferred stock, if any, and the condition of its 

preferment. 
Third.— The amount of its funded debt and the rate of interest. 
Fourth.— The amount of its floating debt. 
Fifth.— The cost and actual present cash value of its road and equipment, 

including permanent way buildings and rolling stock, all real estate used ex
clusively in operating the road, and all fixtures and conveniences for transact
ing its business. 

Sixth.— The estimated value of all other property owned by such corpora
tion, with a schedule of the same, not including lands granted in aid of its 
construction. 

Seventh.— The number of acres originally granted in aid of construction of 
its road by the United States or by this state. 

E'ujhth.— Number of acres of such land remaining unsold. 
JV'inth.—-A list of its officers and directors, with their respective places of 

residence;. 
Tenth.— Such statistics of the road and of its transportation business for the 

year as may, in the judgment of the commissioners, be necessary and proper 
for the information of the general assembly, or as may be required by the 
governor. Such report shall exhibit and refer to the condition of such corpo
ration on the first day of July of each year, and the details of its transporta
tion business transacted during the year ending June thirtieth. 

Eleventh.— The average amount of tonnage that can be carried over each 
road in the state with an engine of given power. 

2035. Repor t of ra i l road companies . 17 G. A., ch. 77, § 5. To enable 
said commissioners to make such a report, the president or managing officer 
ot each railroad corporation doing business m this state, shall annually make 
to the said commissioners, on the fifteenth day of the month of September, 
such returns, in the form which they may prescribe, as will afford the in
formation required for their said official report; such returns shall be verified 
by the oath of the officer making them; and any railroad corporation whose re
turn shall not be made as herein prescribed by the fifteenth day of September^ 
shall be liable to a penalty of one hundred dollars for each and every day 
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after the sixteenth day of September that such return shall be wilfully delayed 
or refused. 

2036. Salaries . 17 G. A., ch. 77, § 6. The said commissioners shall hold 
their office in the capitol, or at some other suitable place in the city of Des 
Moines. They shall each receive a salary of three thousand dollars per an
num, to be paid as the salaries of other state officers are paid, and shall be 
provided at the expense of the state with necessary office furniture and sta
tionery, and they shall have authority to appoint a secretary, who shall re
ceive a salary of fifteen hundred dollars per annum. 

2 0 3 7 . Oath; b o n d . 17 G. A., ch. 77, § 7. Said commissioners and secre
tary shall be sworn to the due and faithful performance of the duties of their 
respective offices before entering upon the discharge of the same, as prescribed 
in section six hundred and seventy-six of the code [§ 1141], and no person in 
the employ of any railroad corporation, or holding stock in any railroad cor
poration, shall be employed as secretary. Each of said commissioners shall 
enter into bonds with security to be approved by the executive council, in the 
sum of ten thousand dollars, conditioned for the faithful performance of his 
duties. 

2 0 3 8 . E x a m i n a t i o n s . 17 G. A., ch. 77, § 9. The said commissioners 
shall have power, in the discharge of the duties of their office, to examine any 
of the books, papers or documents of any such corporation, or to examine 
under oath or otherwise any officer, director, agent, or employee of any such 
corporation; they are empowered to issue subpoenas and administer oaths in 
the same manner and with the same power to enforce obedience thereto in the 
performance of their said duties as belong and pertain to courts of law in this 
siate; and any person who may wilfully obstruct said commissioners in the 
performance of their duties, or who may refuse to give any information 
within his possession that may be required by said commissioners within the 
line of their duty, shall be deemed guilty of a misdemeanor, and shall be lia
ble, on conviction thereof, to a fine not exceeding one thousand dollars, in the 
discretion of the court, the costs of such subpoenas and investigation to be 
first paid by the state on the certificate of said commissioners. 

2039. Duty of railroad to transport. 17 G. A., ch. 77, § 10. It shall 
be the duty of any railroad corporation, when within their power to do so, 
and upon reasonable notice, to furnish suitable cars to any and all persons 
who may apply therefor, for the transportation of any and all kinds of freight, 
and to receive and transport such freight with all reasonable dispatch, and to 
provide and keep suitable facilities for the receiving and handling the same at 
any depot on the line of its road; and also to receive and transport m like 
manner, the empty or loaded cars, furnished by any connecting road, to be 
delivered at any station or stations on the line of its road, to be ioaded or dis
charged, or reloaded and returned to the road so connecting; and for com
pensation, it shall not demand or receive any greater sum than is accepted by 
it from any other connecting railroad, for a similar service. 

The duty of one railway to transport the cause a strike of its employees will const i tute 
cars of another road may be enforced by no defense: Chicago, B. & Q. R. Co. v. Bur-
manciatory injunction, and the fact tha t the lington, C. R. & N. R. Co., 34 Fed. Rep., 481. 
receiving of such cars by the former road will 

2040. R e a s o n a b l e rates . 17 G. A., ch. 77, § 12. No railroad company 
shall charge, demand, or receive from any person, company, or corporation an 
unreasonable price for the transportation of persons or property, or for the 
handling or storing of freight, or for the use of its cars, or for any privilege-
or service afforded by it in the transaction of its business as a railroad corpo
ration. 

2041. P e n a l t y . 17 G. A., ch. 77, § 13. Any railroad corporation which 
shall violate any of the provisions of this act, as to extortion or unjust dis-
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crimination, shall forfeit for every such offense to the person, company, or 
corporation aggrieved thereby, three times the actual damages sustained or 
overcharges paid by the said party aggrieved, together with the cost of suit, 
and a reasonable attorney's fee to be fixed by the court, and if an appeal be taken 
from the judgment or any part thereof, it shall be the duty of the appellate 
court to include in the judgment an additional reasonable attorney's fee for serv
ices in the appellate court or courts, to be recovered in a civil action therefor. 
And in all cases whore complaint shall be made, in accordance with the pro
visions of section fifteen [§ 2043], hereinafter provided, that an unreasonable 
charge is made, the commissioners shall require a modified charge for the 
service rendered, such as they shall deem to be reasonable, and all cases of a 
failure to comply with the recommendation of the commissioners shall be em
bodied in the report of the commissioners to the legislature; and the same 
shall apply to any unjust discrimination, extortion, or overcharge by said 
company, or other violation of law. 

The extortion or unjust discrimination con- and the transportation of cars delivered to the 
tempiated in this section is such as arise» from railroad by a connecting road. The penalty 
extortionate or discriminating charges and in treble damages provided in tnis section is 
not such as arises from failure or refusal to therefore not applicable to such disenmina-
lurnish ti a spo r t a t i on , or to furnish car s , nor t ion: Bond v.Wabash, St. L. & P. R. Co., 67-
cloes § 2039 make any provisions against 712. 
disciiminating in furnishing cars or transpor- This statute, so far as it imposes a forfeiture 
tat ion of property. It simply imposes duties for domg acts therein prohibited, is to be re-
which the common law lays upon all carriers garded as penal and cannot be extended by 
with others relating to the furnishing of cars implication: Ibid. 

2042. I n v e s t i g a t i o n of a c c i d e n t . 17 G. A., ch. 77, § 14. Upon the oc
currence of any serious accident upon a railroad which shall result in personal 
injury, or loss of life, the corporation operating the road upon which the ac
cident occurred shall give immediate notice thereof to the commissioners 
whose duty it shall be, if they deem it necessary, to investigate the same, 
and promptly report to the governor the extent of the personal injuries, or 
loss of life, and whether the same was the result of the mismanagement or 
neglect of the corporation on whoso line the injury or loss of life occurred. 
Provided, that such report shall not be evidence or referred to in any case in 
any court. 

2043 . Examina t ion of rates . 17 G. A., ch. 77, § 15. It shall be the 
duty of said commissioners upon the complaint and application of the mayor 
and aldermen of any city or the mayor and council of anj r incorporated town, 
or the trustees of any township, to make an examination of the rate of pas
senger fare or freight tariff charged by any railroad company, and ol the 
condition or operation of any railroad, any part of whose location lies within 
the limits of such city, town or township, and if twenty-five or more legal 
voters in any city or township shall, by petition in writing, request the mayor 
and aldermen of such city or the trustees of such township, to make the said 
complaint and application, and the mayor and aldermen, or the trustees, re
fuse or decline to comply with the prayer of the petition, they shall state the 
reason for such non-compliance in writing upon the petition, and return the 
same to the petitioners; and the petitioners may thereupon, within ten days 
from the date of such refusal and return, present such petition to said com
missioners and said commissioners, shall, if upon due inquiry and hearing of 
the petitioners, they think the public good demands the examination, proceed 
to make it in the same manner as if called upon by the mayor and aldermen 
of any city, or the trustees of any township. Before proceeding to make such 
examination, in accordance with such application or petition, said commis
sioners shall give to the petitioners and the corporation reasonable notice, in 
writing, of the time and place of entering upon the same. If, upon such an 
examination, it shall appear to said commissioners that the complaint alleged 
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by the applicants or petitioners is well founded, they shall so adjudge, and 
shall inform the corporation operating such railroad of their adjudication 
within ten days, and shall also report their doings to the governor, as provided 
in the fourth section of this act [§ 2034]. 

2044. To w h o m a p p l i c a b l e . 17 G. A., ch. 77, § 16. In the construc
tion of this act, the phrase railroad shall be construed to include all railroads 
and railways operated by steam, and whether operated by the corporation 
owning them or by other corporations or otherwise. The phrase railroad 
corporation shall be construed to mean the corporation which constructs, 
maintains or operates a railroad operated by steam power. 

2045. C u m u l a t i v e . 17 G A., ch. 77, § 17. Nothing in this act shall 
be construed to estop or hinder any persons or corporations from bringing 
suit against any railroad company for any violation of any of the laws of 
this state for the government of railroads. 

2046. 17 G. A., ch. 77, § 18. All acts or parts of acts inconsistent with 
this act are hereby repealed. 

2047. Decrees of commissioners enforced. 20 G. A., ch. 133, § 1. 
The [circuit and] district courts of this state shall have jurisdiction to enforce, 
by proper decrees, injunctions and orders, the rulings, orders and regulations 
affecting public right, made or to be made by the board of railroad commis
sioners, such as are now, or may hereafter be, authorized to be made by them 
for the future direction and observance of railroads in this state. The pro
ceedings therefor shall be by equitable action m the name of the state of Iowa 
and shall be instituted by the attorney-general, whenever advised by the board 
of railroad commissioners that any railway corporation, or person operating a 
line of road in this state, is violating and refusing to comply with any rule, 
order or regulation made by such board of railroad commissioners, and appli
cable to such railroad or person. I t shall be the duty of the court in which 
any such cause shall be pending to require the issues to be made up at the first 
term of the court to which such cause is brought, which shall be the trial term, 
and to give the same precedence over other civil business. If the court shall 
find that such rule, regulation, or order is reasonable and just, and that in re
fusing compliance therewith said railway company is failing and omitting the 
performance of any public duty or obligation, the court shall decree a manda
tory and perpetual injunction compelling obedience to and compliance with 
such rule, order, or regulation by said railroad company, or other person, its 
officers, agents, servants and employees and may grant such other relief as 
may be deemed just and proper. All violations ot such decree shall render 
the company, persons, officers, agents, servants and employees who are in any 
manner instrumental in such violations, guilty of contempt of court, and the 
court may punish such contempt by fine not exceeding one thousand dollars 
for each offense, and may imprison the person guilty of contempt until he shall 
sufficiently purge himself therefrom. And such decree shall continue and re
main in effect and be enforced until the rule, order or regulation shall be modi
fied or vacated by the board of railroad commissioners. 

Bee Stale v. Central Iowa R. Co., 71-410. 

2048. Costs . 20 G. A., ch. 133, § 2. Whenever a decree shall be entered 
against a railroad company or person under section one [§ 2047], the court shall 
render judgment for costs, including a reasonable attorney's fee for counsel 
representing the state in said case, and said judgment shall be enforced by-
execution. 

REGULATION OF KAILHOADS AND OTHEE CAEEIEES. 

2049. To w h a t appl icable . 22 G. A., ch. 28, § 1. The provisions of this 
act shall apply to the transportation of passengers and property, and to re
ceiving, delivering, storage and handling of property wholly within this state 
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and shall apply to all railroad corporations and railway companies, express 
companies, car companies, sleeping-car companies, freight or freight-line com
panies and to any common carrier or carriers engaged in this state in the 
transportation of passengers or property by railroad therein, and shall also be 
held to apply to shipments of property made from any point within the state 
to any point within the state, whether the transportation of the same shall be 
wholly within this state or partly within this and an adjoining state or states. 
The term " railroad " as used in this act shall include all bridges and ferries 
used or operated in connection with any railroad and also all the road in use 
by any corporation, receiver, trustee or other person operating a railroad 
whether owned or operated under contract, agreement, lease or otherwise, and 
the term "t ranspor ta t ion" shall include all instrumentalities of shipment or 
carriage, and the term "railroad corporation" contained in this act shall be 
deemed and taken to mean all corporations, companies or individuals now 
owning or operating, or which may hereafter own or operate any railroad in 
whole or in part in this state; and the provisions of this act shall apply to all 
persons, firms and companies and to all associations of persons whether in
corporated or otherwise that shall do business as common carriers upon any 
of the lines of railway in this state (street railwaj's excepted) the same as to 
railroad corporations herein mentioned. 

2050. Charges to be reasonable. 22 G. A., ch. 28, § 2. All charges 
made for any service rendered or to be rendered in the transportation of pas
sengers or property in this state, as aforesaid or in connection therewith or for 
the receiving, delivering, storage or handling of such property shall be rea
sonable and just; and eveiy unjust and unreasonable charge for such service 
is prohibited and declared to be unlawful. 

2 0 5 1 . U n j u s t d i s c r i m i n a t i o n . 22 G. A., ch. 28, § 3. If any common 
carrier subject to the provisions of this act, shall, directly or indirectly, by any 
special rate, rebate, drawback, or other device, charge, demand, collect or re 
ceive from any person or persons a greater or less compensation for any serv
ice rendered, or to be rendered, in the transportation ol passengers or property 
subject to the provisions of this act, than it charges, demands, collects or re
ceives from any other person or persons for doing for him or them a like and 
contemporaneous service in the transportation ot a like kind of traffic, such 
common carrier shall be deemed guilty of unjust discrimination, which is 
hereby prohibited and declared to be unlawful; this section, however, is not 
to be construed as prohibiting a less rate per one hundred pounds in a car
load lot than is charged, collected or received for the same kind of freight in 
less then a carload lot. 

As to construction of provisions against unjust discriminations in a former statute, see 
Paxton v. Illinois Cent. R. Co., 56-427. 

2052. No preference or advantage; interchange. 22 G. A., ch. 28, 
§ 4. I t shall be unlawful for any common carrier, subject to the provisions of 
this act to make or give any preference or advantage to any particular person, 
company, firm, corporation or locality or any particular description of traffic, 
in any respect whatsoever or to subject any particular person company firm 
corporation or locality or any particular description of traffic to any prejudice 
or disadvantage in any respect whatsoever; provided, however, that nothing 
herein shall be construed to prevent any common carrier from giving prefer
ence as to time of shipment of live-stock, uncured meats or other perishable 
property. All common carriers subject to the provisions of this act, shall, ac
cording to their respective powers, afford all reasonable, proper and equal 
facilities i'jr the interchange of traffic between their respective lines, and for 
the receiving, forwarding and switching of cars, and the receiving, forwarding 
and delivering of passengers and property to and from their several lines, and 
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to and from other lines and places connected therewith; and shall not discrim
inate in their accommodations, rates and charges between such connecting 
lines. And any common carrier may be required to switch and transfer cars 
for another for the purpose of being loaded or unloaded, upon such terms and 
conditions as may be prescribed by the board of railroad commissioners. 

2053. Long a n d shor t hauL 22 G. A., ch. 28. § 5. I t shall be unlawful 
for srny common carrier, subject to the provisions of this act, to charge or re
ceive any greater compensation in the aggregate for the transportation of 
passengers or of a like kind of property for a shorter than for a longer dis
tance over its railroad, all or any portion of the shorter haul being included 
within the longer. And said common carrier shall charge no more for trans
porting freight to or from any point on its railroad than a fair and just ra te 
as compared with the price it charges for the same kind of freight transporta
tion to or from any other point. 

2054. Fre ight pool ing . 22 G. A., ch. 28, § 6. I t shall be unlawful for 
any common carrier subject to the provisions of this act to enter into any con
tract, agreement or combination with any other common carrier or carriers 
for the pooling of freight of different and competing railroads, or divide be
tween them the aggregate or net proceeds of the earnings of such railroads, 
or any portion thereof; and in any case of an agreement for the pooling of 
freights as aforesaid, each day of its continuance shall be deemed a separate 
offense. 

2055. Schedules of rates a n d fare. 22 G. A., ch. 28, § 7. Every com
mon carrier subject to the provisions of this act, shall print and keep for public 
inspection, schedules showing the rates and fares and charges for the trans
portation of passengers and property which any such common carrier has es
tablished, and which are in force at the time upon its railroad as defined by 
the first section of this act. The schedules printed as aforesaid by any such 
common carrier shall plainly state the places upon its railroads between which 
property and passengers will be carried and shall contain the classification, of 
freight in force upon such railroad, and shall also state separately any ter
minal charges and any rules or regulations which in any wise change, affect or 
determine any part of the aggregate of such aforesaid rates and fares and 
charges. Such schedules shall be plainly printed in large type of at least the 
size of ordinary pica, and a copy for the use of the public shall be kept in 
every freight office and passenger station, on such railroad, where it can be 
conveniently inspected, and such common carrier shall keep a printed notice 
posted in every such freight office and passenger station indicating where 
therein such schedules can be found. No advance shall be made in the rates, 
fares and charges which have been established and published as aforesaid by 
any common carrier in compliance with the requirements of this section, ex
cept after ten clays' public notice, which shall plainly state the changes pro
posed to be made in the schedules then m force and the time when the 
increased rates, fares or charges will go into effect; and the proposed changes 
shall be shown by printing new schedules, or shall be plainly indicated upon 
the schedules in force at the time and kept for public inspection. Reduction 
in such published rates, fares or charges may be made without previous public 
notice, but whenever any such reduction is made, notice of the same shall imme
diately be publicly posted, and the changes made shall immediately be made 
public by printing new schedules, or shall immediately be plainly indicated upon 
the schedules at the time in force and kept lor public inspection. And wnen 
an}' such common carrier shall have established and published its rates, fares 
and charges, in compliance with the provisions of this section, it shall be unlaw
ful for such common carrier to charge, demand, collect or receive from any 
person or persons a greater or less compensation for the transportation of pas
sengers or property, or for any services m connection therewith than is specified 
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in such published schedule of rates, fares and charges as may at the time be in 
force. Every common carrier subject to the provisions of this act shall file 
with the board of railroad commissioners of this state, copies of its schedules 
of rates, fares and charges which have been established and published in com
pliance with the requirements of this section, and shall promptly notify said 
commissioners of all changes made in the same. Every such common carrier 
shall also file with said commissioners, copies of all contracts, agreements or 
arrangements with other common carriers in relation to any traffic affected by 
the provisions of this act to which it may be a party. And in cases where 
passengers and freight pass over continuous lines or routes in this state oper
ated by more than one common carrier and the several common carriers 
operating such lines or routes have established joint tariffs of rates or fares or 
charges lor such continuous lines or routes, copies of such joint tariffs shall 
aiso, in like manner, be hied with said commissioners. Such joint rates, fares 
and charges on such continuous lines so filed as aforesaid shall be made public 
oy such common carriers, when directed by said commissioners in so far as 
may in the judgment of the commissioners be deemed practicable; and said 
commissioners shall from time to time prescribe the measures of publicity 
which shall be given to such rates, fares and charges, or to such part of them 
as they may deem it practicable for such common carriers to publish and the 
places in which they shall be published; but no common carrier, party to any 
such joint tariff shall be liable for the failure of any other common carrier 
party thereto, to observe and adhere to the rates, fares or charges thus made 
and published. If any such common carrier shall neglect or refuse to file or 
publish its schedules or tariffs of rates, fares and charges as provided in this 
section or any part of the same, such common carriers shall, in addition to 
other penalties herein prescribed,, be subject to a writ of mandamus to be 
issued by any district court of this state in the judicial district wherein the 
principal office of said common carrier is situated, or wherein such offense 
may be committed. And if such common carrier be a foreign corporation, 
then such writ may be issued by any district court, in the judiciaL district 
where such common carrier accepts traffic and has an agent to perform such 
service, to compel compliance with the aforesaid provisions of this section, and 
such writ shall issue in the name of the state of Iowa at the relation or upon 
the petition of the said board of railroad commissioners of this state; and fail
ure to comply with its requirements shall be punishable as and for a contempt; 
and shall make said corporation liable to a penalty of live hundred dollars for 
each day's failure to comply and when any such writ of mandamus, shall be 
so applied for by said commissioners, no bond shall be required of them by 
any court or judge, in which or before whom any such application may be 
made. 

2 0 5 6 . C o n t i n u o u s s h i p m e n t s . 22 G. A., ch. 28, § 8. I t shall be un
lawful for any common carrier subject to the provisions of this act to enter 
into any combination, contract or agreement, expressed or implied, to prevent 
by change of time schedules, carriage in different cars or by other means or 
devices, the carriage of freights from being continuous from the place of ship
ment to the place of destination in this state; and no break of bulk, stoppage 
or interruption made by such common carrier shall prevent the carriage of 
freights from being and being treated as one continuous carriage from the 
place of shipment to the place of destination, unless such break stoppage or 
interruption was made in good faith for some necessary purpose and without 
any intent to avoid or unnecessarily interrupt such continuous carriage or to 
evade any of the provisions of this act. 

2 0 5 7 . P e n a l t y . 22 G. A., ch. 28, § 9. In case any common carrier sub
ject to the provisions of this act shall do, cause to be done, or permit to be 
done any act, matter or thing in this act prohi bited, or declared to be unlaw-
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ful, or shall omit to do any act, matter or thing, in this act required to be 
done, such common carrier shall be liable to the person or persons injured 
thereby, for three times the amount of damages sustained in consequence of 
any such violation of the provisions of this act, together with costs of suit and 
a reasonable counsel or attorney's fee to be fixed by the court in which the 
same is heard on appeal or otherwise, which shall be taxed and collected as 
part of the costs in the case; provided tha t in all cases demand in wri t ing on 
said common carrier shall be made for the money damages sustained before 
suit is brought for recovery under this section and that no suit shall be brought 
until the expiration of fifteen days after such demand. 

2 0 5 8 . R e m e d y ; e v i d e n c e . 22 G. A., ch. 28, § 10. Any person or per
sons claiming to be damaged by any common carrier, subject to the provisions 
of this act, may either make complaint to the board of railroad commissioners 
of this state or may bring suit in his or their own behalf for the recovery of 
damages for which any such common carrier may be liable under the provis
ions of this act in any court of this state of competent jurisdiction; but such 
person or persons shall not have the right to pursue both of said remedies a t 
the same time. In any such action brought for the recovery of damages, the 
court before whom the same shall be pending may compel any director, offi
cer, receiver, trustee or agent of the corporation or company, defendant in 
such suit to attend, appear and testify in such case and may compel the pro
duction of the books and papers of such corporation or company party to any 
such suit; the claims that any such testimony or evidence may tend to crim
inate the person giving such evidence shall not excuse such person or witness 
from testifying or producing said books and papers; but such evidence or tes
timony shall not be used against such person in any way, on the trial of any 
criminal proceedings. 

2059. Penalty against individuals. 22 G. A., ch. 28, § 11. Except as 
otherwise specially provided for in sections twenty-three to twenty-eight in
clusive, of this act [§§ 2071-2076], and unless relieved from the consequences 
of a violation of the law as provided in section fifteen of this act [§ 2063], any 
common carrier, subject to the provisions of this act, or whenever such com
mon carrier is a corporation, any director or officer thereof, or any receiver, 
trustee, lessee, agent or person acting for. or employed by such corporation, 
who, alone or with any other corporation, company, person or party shall 
wilfully do, or cause to be done, or shall willingly suffer or permit to be done 
any act, matter or thing m this act prohibited or declared to be unlawful, or 
who shall aid or abet tnerem, or shall wilfully omit or fail to do any act, mat
ter or thing in this act requned to be done, or shall cause or willingly suffer, 
or permit any act, matter or thing so directed or required by this act to be 
done, not to be so done, or shall aid or abet any such omission, or failure, or 
shall be guilty of any infraction of this act, or shall aid or abet therein, shall 
be deemed guilty of a misdemeanor and shall upon conviction thereof in any 
district court of this state of competent jurisdiction be subject to a fine of not 
to exceed five thousand dollars and not less than live hundred dollars for each 
offense. 

2080. Inquiry by commissioners. 22 G. A., ch. 28, § 12. It shall be 
the dut}r of and the board of railroad commissioners of this state shall have 
authority to inquire into the management of the business of all common car
riers subject to the provisions of this act, and shall keep itself informed as to 
the manner and method in which the same is conducted and shall have the 
right to obtain from such common carriers full and complete information 
necessary to enable the said commissioners to perform the duties and carrv 
out the object for which said board was created and which are contemplated, 
by this act; and for the purposes ot this act the said commissioners shall have 
power to require the attendance and testimony of witnesses and the produo-
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tion of all books, papers, tariffs, schedules, contracts, agreements and docu
ments relating to any matter under investigation, and to that end may invoke 
the aid of any court of this state in requiring the attendance and testimony of 
witnesses and the production of books, papers and documents under the pro
visions of this section. And any court of this state within the jurisdiction of 
which such inquiry is carried on, shall in case of contumacy, or refusal to obey 
a subpoena, or other proper process issued to any common carrier or person 
subject to the provisions of this act, or other person, issue an order requiring 
such common carrier or other person to appear before said commissioners 
(and produce books and papers if so ordered) and give evidence touching or 
in relation to the matter in question; and any failure to obey such order of 
the court shall be punished by such court as a contempt thereof; the claim 
that any such testimony or evidence may tend to criminate the person giving 
such evidence, shall not excuse such person or witness from testifying; but 
such evidence or testimony shall not be used against such person on the trial 
of any criminal proceeding. 

2 0 6 1 . Compla int . 22 G. A., ch. 28, § 13. Any person, firm, corporation 
or association, or any mercantile, agricultural or manufacturing society, or 
any body politic or municipal organization, complaining of anything done or 
omitted to be done, bj^ any common carrier subject to the provisions of this 
act. in contravention of the provisions thereof, may apply to said commission
ers by petition which shall briefly state the facts whereupon a statement of 
the complaint thus made with the damages if any are alleged shall be for
warded by the said commissioners to such common carrier who shall be called 
upon to satisfy the complaint, or to answer the same in writing within a rea
sonable time to be specified by the commissioners. If such common carrier 
within the time specified shall make reparation for the injury alleged to have 
been done or shall correct the wrong complained of, said carrier shall be re
lieved of liability to the complainant only for the particular violation of law 
thus complained of. If such common carrier shall not satisfy the complaint, 
within the time specified, or there shall appear to be any reasonable ground 
for investigating said complaint, it shall be the duty of the said commissioners 
to investigate the matters complained of in such manner and by such means 
as said commissioners shall deem proper and said commissioners whenever 
they may have sufficient reason to believe that any common carrier is violat
ing any of the provisions of this act shall at once institute an inquiry in the 
same manner, and to the same effect, as though complaint had been made. 
No complaint shall at any time be dismissed because of the absence of direct 
damage to the complainant or complainants or petitioners. 

2082. I n v e s t i g a t i o n s ; report . 22 G. A., ch. 28, § 14. Whenever an in
vestigation shall be made by said commissioners after notice as provided by sec
tion thirteen, of this act [§ 2061], it shall be their duty to make a report in 
writing in respect thereto, which shall include the findings of fact upon which 
the conclusions of the commissioners are based, together with its or their rec
ommendation or orders as to what reparation, if any, should be made by the 
common carrier to any party, or parties, who may be found to have been in
jured; and such finding, so made shall thereafter in all judicial proceedings 
be deemed and taken as -prima facie evidence as to each and every fact found. 
All reports of investigation made by said commissioners shall be entered of 
record/and a copy thereof shall be furnished to the party who may have com
plained and any other person or persons directly interested, and to any com
mon carrier that may have been complained of. 

2083. Findings of the commissioners. 22 G. A., ch. 28, § 15. If in 
any case in which an investigation shall be made by said commissioners it 
shall be made to appear to the satisfaction of the commissioners, either by the 
testimony of witnesses or other evidence that anything has been done or omit-
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ted to be done in violation of the provisions of this act or of any law cogni
zable by said commissioners by any common carrier, or that any injury or 
damages has been sustained by the party or parties complaining or by other 
parties aggrieved in consequence of any such violation it shall be the duty of 
said commissioners forthwith to cause a copy of their report in respect thereto 
to be delivered to such common carrier, together with a notice to said common 
carrier to cease and desist from such violation, or to make reparation for the 
injury so found to have been done, or both within a reasonable time to be 
specified by the commissioners; and if within the time specified it shall be 
made to appear to the commissioners that such common carrier has ceased 
from such violation of law and has made reparation for the injury found to 
have been done in compliance with the report and notice of the commission
ers, or to the satisfaction of the party complaining, a statement to that effect 
shall be entered of record by the commissioners and the said common carrier 
shall thereupon be relieved from further liability or penalty for such particular 
violation of law. 

2 0 6 4 . E n f o r c e m e n t Of o r d e r s . 22 G. A., ch. 28, § 16. Whenever any 
common carrier as defined in and subject to the provisions of this act shall 
violate or refuse or neglect to obey any lawful order or requirement of the 
said board of railroad commissioners, it shall be the dmVy of said commission
ers, and lawful for any company or person interested in such order or require
ment to apply in a summary way, by petition to the district or superior court 
in any county of this state in which the common carrier complained of has its 
principal office, or in an}' county through which its line or road passes or is 
operated, or in which the violation or disobedience of such order or require
ment shall happen, alleging such violation or disobedience as the case ma}r be; 
and the said court shall have power to hear and determine the matter, on such 
short notice to the common carrier complained of as the court shall deem rea
sonable; and such notice may be served on such common carrier, his or its 
officers, agents or servants in such manner as the court shall direct; and said 
court shall proceed to hear and determine the matter speedily as a court of 
equity and without the formal pleadings and proceedings applicable to ordi
nary suits in equity but in such manner as to do justice in the premises; and 
to this end such court shall have power, if it think fit to direct and prosecute. 
in such mode and by such persons as it may appoint all such inquiries as the 
court may think needful to enable it to form a just judgment in the matter of 
such petition; and on such hearing the report of said commissioners shall be 
prima facie evidence of the matter therein, or in any order made by them stated; 
and if it be made to appear to such court on such hearing or on the report of 
any such person or persons, that the order or requirement of said commissioners 
drawn in question, has been violated or disobeyed, it shall be lawful for such 
court to issue a writ of injunction, or other proper process mandatory or other
wise to restrain such common carrier from further continuing such violation or 
disobedience of such order or requirement of said commissioners and enjoining 
obedience to the same; and in case of any disobedience of any such writ of 
injunction or other proper process, mandatory or otherwise, it shall be lawful 
for such courts to issue writs of attachment, or any other process of said court 
incident or applicable to writs of injunction or other proper process, manda-
1 ;>ry or otherwise, against such common carrier, and if a corporation, against 
one or more of the directors, officers or agents of the same, or against any 
owner, lessee, trustee, receiver or other person failing to obey such writ of 
injunction. or other proper process, mandatory or otherwise; and said court 
may, if it shall think fit, make an order directing such common carrier or 
other person so disobeying such writ of injunction or other proper process 
mandatory or otherwise, to pay such sum of money not exceeding for each 
carrier or person in default the sum of one thousand dollars for every day 
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after a day to be named in the order that such carrier or other person shall 
fail to obey such injunction or other proper process mandatory or otherwise; 
and such monies (moneys) shall, upon the order of the court, be paid into the 
treasury of the county in which the action was commenced and one-half 
thereof shall be transferred bv the county treasurer to the state treasury; and 
the payment thereof may without prejudice to any other mode of recovering 
the same be enforced by attachment or order, in the nature of a writ of exe
cution, in like manner as if the same had been recovered by a final decree in 
personam in such court, saving to the commissioners and any other party or 

person interested the right of appeal to the supreme court of the state under 
the same regulations now provided by law in relation to appeals to said court 
as to security for such appeal except that in no case shall security for such appeal 
be required when the same is taken by said commissioners; but no appeal 
to said supreme court shall operate, to stay or supersede the order of the court, 
or the execution of any writ or process thereon; and such court may in every 
such matter order the pa3rment of such costs and attorney and counsel fees as 
shall be deemed reasonable. Whenever any such petition shall be filed or pre
sented, or be prosecuted by the said commissioners, or by their direction it 
shall be the duty of the attorney-general of the state to prosecute the same, 
and in such prosecution he shall have the right to have the assistance of any 
county attorney of the county in which any such proceedings are instituted, 
and it is hereby made the duty of any such county attorney to render such 
assistance; and the costs and expenses on the part of said commissioners of 
any such prosecution shall be paid out of the appropriations for the expenses 
of said board of commissioners. 

2065. Commissioners to make schedules. 22 G. A., ch. 28, § 17. 
The board of railroad commissioners of this state are hereby empowered and 
directed to make for each of the railroad corporations, doing business in this 
state, as soon as practicable, a schedule of reasonable maximum rates of 
charges for the transportation of freight and cars on each of said railroads, 
and said power to make schedules shall include the power of classification of 
all such freights, and it shall be the duty of said commissioners to make such 
classification; provided, that the said rates of charges to be so fixed by said 
commissioners shall not in any case exceed the rates which are or may here
after be established by law; and said schedules so made by said commission
ers, shall in all suits brought against any such railroad corporations, wherein 
is in any vrnj involved the charges of any such railroad corporation for the 
transportation of any freight or cars or unjust discrimination in relation 
thereto be deemed and taken in all courts of this state as prima facie evidence 
that the rates therein fixed are reasonable and just maximum rates of charges 
for the transportation of freight and cars upon the railroads for which said 
schedules may have been respectively prepared. Said commissioners shall 
from time to time, and as often as circumstances may require, change and re
vise said schedules, subject to the same provision that the rates fixed are not 
to be higher than now or hereafter established by law. When any schedule 
shall have been made or revised as aforesaid, it shall be the duty of said com
missioners to cause notice thereof to be published for two successive weeks in 
some public newspaper published in the city of Des Moines in this state, 
which notice shall state the date of the taking effect of said schedule and said 
schedule shall take effect at the time so stated in such notice and a printed 
copy of said revised schedule shall be conspicuously posted by such common 
carrier in each freight office and passenger depot upon its line or lines. All 
such schedules, so made, shall be received and held m all such suits as prima 
facie the schedule of said commissioners without further proof than the pro
duction of the schedule desired to be used as evidence, with a certificate of 
said railroad commissioners, that the same is a true copy of the schedule pre-
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pared by them for the railroad company or corporation therein named, and 
that notice of making the same has been published as required by l a w ; pro
vided that before finally fixing and deciding what the original maximum rates 
and classification shall be, it shall be the duty of the railroad commissioners 
to publish ten days* notice in two daily papers published in Des Moines set
ting forth in such notice that at a certain time and place they will proceed to 
fix and determine such maximum rates and classification; and they shall a t 
such time and place and as soon as practicable afford to any person, firm, cor
poration or common carrier who may desire it an opportunity to make a n ex
planation or showing or to furnish information to said commissioners on the 
subject of determining and fixing such maximum rates and classification ; and 
in any event the original schedule of rates and classification of freights on 
all lines of railroads in Iowa shall be fixed and shall go into effect within 
sixty days from the taking effect of this act. 

2066. Complaint of violation of schedule. 22 G. A., ch. 28, § is. 
Whenever any person upon his own behalf, or class of persons similarly sit
uated, or any firm, corporation or association, or any mercantile, agricultural 
or manufacturing society, or any body politic or municipal organization, shall 
make complaint to said board of railroad commissioners, that the rate charged 
or published by any railroad company, or the maximum rates fixed by said 
commissioners in the schedules of rates made by them under the provisions 
of section seventeen of this act [§ 2065], or the maximum rate that now or 
hereafter may be fixed by law is unreasonably high or discriminating, it shall 
be the duty of said commissioners to immediately investigate the mat te r of 
such complaint. If such complaint appears to be well founded and not trivial 
in character the board shall fix a day for hearing the same and shall notify 
the railroad company of the time and place of such hearing by mailing a 
notice properly directed to any division superintendent general or assistant 
superintendent, general manager, president or secretary of such company, 
which notice shall contain the substance of the complaint so made, and the 
board shall also notify the person or persons complaining of such time and 
place. 

2067. H e a r i n g ; ev idence . 22 G. A., cb. 28, § 19. Upon such hearing 
so provided for, the said commissioners shall receive whatever evidence, state
ments or arguments either party may offer or make pertinent to the matter 
under investigation; and the burden of proof shall not be held to be upon the 
person or persons making the complaint, but the commissioners shall add to 
the showing made at such hearing whatever information they may then have, 
or can secure from any source whatsoever, and the person or persons com
plaining shall be entitled to introduce any published schedules of rates of any 
railroad company, or evidence of rates actually charged by any railroad com
pany for substantially the same kind of service, whether in this or any other 
state; and the lowest rates published or charged by any railroad company for 
substantially the same kind of service, whether in this or any other state, 
shall, at the instance of the person or persons complaining be accepted as 
prima facie evidence of a reasonable rate for the services under investiga
tion, and if the railroad company complained of is operating a line of railroad 
beyond the state of Iowa, or if it appears that it has a traffic arrangement 
with any such railroad company, then the commissioners in determining what 
is a reasonable rate, shall take into consideration the charge made, or rate 
established by such railroad company or the company with which it has 
traffic arrangements for carrying freight from beyond the state to points within 
the state, and from within the state to points beyond [the] state; and if such 
company be operating a line of railway beyond the state they shall also take 
into consideration the rate charged or established for a substantially similar 
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or greater service by such company in any other state in which said railroad 
company operates a line of railway. 

2068. D e c i s i o n . 22 G. A., ch. 28, § 20. After such hearing and investi
gation the said commissioners shall fix and determine the maximum charge 
to be thereafter made by the railroad company or common carriers com
plained of, which charge shall in no event exceed the one now, or hereafter 
fixed by law, and the said commissioners shall render their decision in writ
ing; and shall spread the same at length in the record to bo kept for that 
purpose; such decision shall, specifically, set out the sums or rate which the 
railroad company or common carrier, so complained of, may thereafter charge 
or receive for the service therein named and including a classification of such 
freight, and the said commissioners shall not be limited in their said decision 
and the schedule to be contained therein to the specific case or cases com
plained of but it shall be extended to all such rates between points in this 
state and whatever part of the line of railway of such company or common 
carrier within this state as may have been fairly within the scope of such in
vestigation, and any such decisions so made and entered on record of said 
commissioners, including any such schedules and classifications, shall, when 
duly authenticated be received and held in all suits brought against any such 
railroad corporation or common carrier wherein is in any way involved the 
charges of any such corporation or carrier mentioned in said decisions, in any 
of the courts of this state, as prima facie evidence that the rates therein fixed 
are reasonable maximum rates, the same as the schedules made by said com
missioners as provided in section seventeen hereof [§ 2065]; and the rates and 
classifications so established after such hearing and investigation shall from 
time to time thereafter upon complaint duly made be subject to revision by 
said commissioners the same as any other rates and classifications. 

2069 . Proceedings of commissioners . 22 G. A., ch. 28, § 21. That 
the said board of railroad commissioners may in all cases conduct its proceed
ings when not otherwise particularly prescribed by law, in such manner as 
will best conduce to the proper dispatch of business and to the ends of justice. 
A majority of the commissioners shall constitute a quorum for the transaction 
of business, but no commissioner shall participate m any hearing or proceed
ing in which he has any pecuniary interest. Said commissioners may from 
time to time make or amend such general rules, or orders, as may be requisite 
for the order and regulation of proceedings before it, including forms of notices 
and the service thereof, which shall conform as nearly as may be to those in 
use m courts of this state. Any part}^ may appear before said board of com
missioners and be heard in person or by attorney. Every vote and official 
action of said board of commissioners shall be entered of record and its pro
ceedings shall be public upon the request of either party or any person in
terested. Said board of railroad commissioners shall have an official seal, 
which shall be judicially noticed, and every commissioner shall have the right 
to administer oaths and affirmations in any proceeding pending before said 
board. 

2070. A n n u a l reports . 22 G. A., ch. 28, § 22. The said board of rail
road commissioners is hereby authorized to require annual reports from ail 
common carriers subject to the provisions of this act, to fix the time and pre
scribe the manner in which such reports shall be made, and to require iroin 
such carriers specific answers to all questions upon which the said commission
ers may need information. Such annual reports shall show in detail the 
amount of the capital stock issued, the amounts paid therefor, and the man
ner of the payment of the same; the dividends paid, the surplus iund, if any, 
and the number of stockholders; the funded and floating debts and the interest 
paid thereon; the costs and value of the carrier's property, franchises and 
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equipment; the number of employees, and the salaries paid each class; the 
amounts expended for improvements each year, how and where expended and 
the character of such improvements; the earnings and receipts from each 
branch of business, and from all sources; the operating and other expenses; 
the balances of profit and loss; and a complete exhibit of the financial opera
tions of the carrier each year, including an annual balance sheet. Such 
reports shall also contain such information in relation to rates or regulations, 
concerning fares or freights, or agreements, arrangements, or contracts with 
other common carriers as the commissioners may require; and the said board 
of commissioners may within its discretion for the purpose of enabling it the 
better to carry out the purpose of this act (if in the opinion of the commis
sioners it is practicable to prescribe such uniformity and methods of keeping 
accounts), pi escribe a period of time within which all common carriers subject 
to the provisions of this act, shall have as near as may be a uniform system of 
accounts and the manner in which such accounts shall be kept. 

2071. E x t o r t i o n ; p e n a l t y . 22 G. A., ch. 28, § 23. If any railroad cor
poration or common carrier subject to the provisions of this act, shall charge, 
collect, demand or receive more than a fair and reasonable rate of toll or 
compensation for the transportation of passengers or freight of any descrip
tion or for the use and transportation of any railroad car upon its track, or 
any of the branches thereof, or upon any railroad within this state which it 
has the right, license or permission to use, operate or control or shall make 
any unjust and unreasonable charge prohibited in section two of this act 
[§ 2050J, the same shall be deemed guilty of extortion, and shall be dealt with 
as hereinafter provided, and if any such railroad corporation (or common car
rier) shall be found guilty of any unjust discrimination as defined in section 
three of this act [§ 2051], upon conviction thereof, shall be dealt with as here
inafter provided. 

2072. Discrimination; punishment. 22 G. A., ch. 28, § 21. If any 
such railroad corporation shall charge, collect or receive for the transportation 
of any passenger or freight of any description upon its railroad for any dis
tance within this state, a greater amount of toll or compensation than is at 
the same time charged, collected or received for the transportation in the 
same direction of any passenger or like quantity of freight of the same class 
over a greater distance of the same railroad; or if it shall charge, collect or 
receive at any point upon its railroad a higher rate of toll or compensation for 
receiving, handling or delivering freight of the same class and quantity, than it 
shall at the same time charge, collect or receive at any other point upon the 
same railroad; or if it shall charge, collect or receive for the transportation 
of any passenger or freight of any description over its railroad a greater 
amount as toll or compensation than shall at the same time be charged, col
lected or received by it for the transportation of any passenger or like quan
tity of freight of the same class being transported in the same direction over 
any portion of the same railroad of equal distance; or if it shall charge, col
lect or receive from any person or persons a higher or greater amount of toll 
or compensation than it shall at the same time charge, collect or receive from 
any other person or persons for receiving, handling or delivering freight of 
the same class and like quantity, at the same point upon its railroad; or if it 
shall charge, collect or receive from any person or persons, for the transpor
tation of any freight upon its railroad, a higher or greater rate of toll or 
compensation than it shall, at the same time, charge, collect or receive from 
any other person or persons, for the transportation of the like quantity of 
freight of the same class, being transported from the same point in the same 
direction, over equal distances of the same railroad, or if it shall charge, col
lect or receive, from any person or persons, for the use and transportation of 
any railroad car or cars upon its railroad, for any distance, a greater amount 
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of toll or compensation than is at the same time charged, collected or received 
from any other person or persons, for the use and transportation of any rail
road car of the same class or number, for a like purpose, being transported in 
the same direction, over a greater distance of the same railroad; or if it shall 
charge, collect or receive from any person or persons, for the use and trans
portation of any railroad car or cars upon its railroad, a higher or greater 
compensation in the aggregate, than it shall, at the same time, charge, collect 
or receive from any other person or persons, for the use and transportation of 
any railroad car or cars of the same class for a like purpose, being transported 
from the same original point, in the same direction, over an equal distance of 
the same railroad; all such discriminating rates,charges, collection or receipts 
whether made directly or by means of any rebate, drawback, or other shift 
or evasion, shall be deemed and taken, against such railroad corporation, as 
prima facie evidence of the unjust discriminations prohibited by the provisions 
of this act; and it shall not be deemed a sufficient excuse or justification of 
such discrimination on the part of said railroad corporation, that the railway 
station or point at which it shall charge, collect or receive less compensation 
m the aggregate for the transportation of such passenger or freight, or for 
the use and transportation of such railroad car the greater distance than for the 
shorter distance, is a railway station or point at which then exists competition 
with any other railroad or means of transportation. This section shall not be 
construed so as to exclude other evidence tending to show any unjust discrim
ination in freight and passenger rates. The provisions of this section shall 
extend and apply to any railroad, the branches thereof, and any road or roads 
which any railroad corporation has the right, license or permission to use, 
operate or control wholly or in part, within this state; provided, however, 
that nothing herein contained shall be so construed as to prevent railroad cor
porations from issuing commutation, excursion or thousand-mile tickets; pro
vided the same are issued alike to all applying therefor. 

2073. Discrimination as to quantity. 22 G. A., ch. 28, § 25. It shall 
be unlawful for any such common carrier to charge, collect demand or receive 
more for transporting a car of freight than it at the same time charges, col
lects demands or receives per car for several cars of a like class of freight over 
the same railroad, for the same distance, in the same direction, or to charge, col
lect, demand or receive more for transporting a ton of freight than it charges, 
collects, demands or receives per ton for several tons of freight under a car 
load of a like class of freight over the same railroad for the same distance, in 
the same direction or to charge collect, demand or receive more for transport
ing a hundred pounds of freight than it charges, collects, demands or receives 
per hundred for several hundred pounds of freight, under a ton, of a like 
class of freight over the same railroad, for the same distance, in the same di
rection, all such discriminating rates, charges, collections or receipts, whether 
made directly or by means of any rebate, drawback or other shift or evasion, 
shall be deemed and taken against such railroad company as prima facie evi
dence of the unjust discrimination prohibited by this act; provided, however, 
that for the protection and development of any new industry within this stale, 
such railroad company may grant concession or special rates for any agreed 
number of car loads, but such special rates aforesaid shall first be approved 
by the board of railroad commissioners, and a copy thereof filed in the of
fice thereof. 

2074. Penalty for discrimination. 22 G. A., ch. 28, § 26. Any such 
railroad corporation guilty of extortion or of making any unjust discrimina
tion as to passenger or freight rates or the rates for the use and transportation 
of railroad cars or in receiving handling or delivering freights shall upon con
viction thereof be fined in any sum not less than one thousand dollars nor 
more than five thousand dollars for the first offense; and for every subsequent 



AFTER CODE, § 1323.] RAILWAYS. 541 

offense not less than five thousand dollars nor more than ten thousand dollars 
such fine to be imposed in a criminal prosecution by indictment, or shall be 
subject to the liability prescribed in the next succeeding section to be recov
ered as therein provided. 

2 0 7 5 . Forfe i ture . 22 G. A., ch. 28, § 27. Any such railroad corporation 
guilty of extortion or of making any unjust discrimination as to passenger or 
freight rates or the rates for the use and transportation of railroad cars, or in 
receiving, handling or delivering freights shall forfeit and pay to the state of 
Iowa not less than one thousand dollars nor more than five thousand dollars for 
the first offense and not less than five thousand dollars nor more than ten thou
sand dollars for every subsequent offense to be recovered in a civil action by 
ordinary proceedings instituted in the name of the state of Iowa. And the 
release from liability or penalty provided for in section fifteen of this act 
[§ 2063] shall not apply to either a criminal prosecution under the last preced
ing section or a civil action brought under this section. 

2 0 7 6 . Su i t s b y c o m m i s s i o n e r s . 22 G. A., ch. 28, § 28. Whenever 
said railroad commissioners have good reason to believe, that any railroad 
corporation or common carrier subject to the provisions of this act has been 
guilty of extortion or unjust discrimination and thereby become liable to the 
penalties prescribed in sections twenty-six and twenty-seven hereof [§§ 2074, 
2075], it shall be their duty to immediately cause suits to be commenced and 
prosecuted against any such railroad corporation or common carrier. Such 
suits and prosecutions may be instituted in any county of this state through 
or into which the line of the railroad corporation sued for violation of this act 
may extend. And such railroad commissioners are hereby authorized, when 
in their judgment, it is necessary so to do, to employ counsel to assist the 
attorney-general in conducting such suit on behalf of the state. No such suits 
commenced by said commissioners shall be dismissed unless the said commis
sioners and the attorney-general shall consent thereto. And the court may in 
its discretion give preference to such suits over all other business except 
criminal cases. 

2077. Free transportation or reduced rates. 22 G. A., ch. 28, § 29. 
Nothing in this act shall apply to the carriage, storage or handling of prop
erty free or at reduced rates for the United States or this state or municipal 
governments or for charitable purposes, or to and from fairs and expositions 
for exhibition thereat or for the employees of such common carriers or their 
families or private property or goods for the family use of the employees of 
such common carriers, or the issuance of mileage, excursion or commutation 
passenger tickets. Nothing in this act shall be construed to prohibit any 
common carrier from giving reduced rates to ministers of religion, or to pre
vent railroads from giving free carriage to their own officers and employees 
and their families dependent upon said officer or employee for support and to 
persons in charge of live-stock being shipped from the point of shipment to des
tination and return, or to prevent the principal officers of any railroad com
pany or companies from exchanging passes or tickets with other railroad 
companies for their officers and employees; and nothing in this act contained 
shall in any way abridge or alter the remedies now existing at common law 
or by statute, but the provisions of this act are in addition to such remedies; 
provided, that no pending litigation shall in any way be affected by this act. 

2 0 7 8 . C o m m i s s i o n e r s t r a n s p o r t e d free. 22 G. A., ch. 28, § 30. The 
said railroad commissioners and their secretary shall have the right of free 
transportation in the performance of their duties concerning railroads, on all 
railroads and "railroad trains in this state; and they may take with them ex
perts or other agents whose services they may require and who shall in like 
manner be transported free of charge. 
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2 0 7 9 . A p p r o p r i a t i o n . 22 G. A., ch. 28, § 31. To defray the necessary 
expenses of the said railroad commissioners in making investigations and pros
ecuting suits and to pay all necessary costs attending the same under the pro
vision of this act there is hereby appropriated, out of any money in the state 
treasury not otherwise appropriated, the sum of ten thousand dollars or so 
much thereof as may be necessary, to be drawn upon warrants of the state 
auditor issued upon the requisition of said commissioners, approved by the 
governor, which requisition shall be accompanied by an itemized statement of 
the costs and expenses to be paid. 

2 0 8 0 . 22 G. A., ch. 28, § 32. Section eleven of chapter seventy-seven of 
the acts of the seventeenth general assembly in relation to the board of rail
road commissioners, and all laws now in force in direct conflict with any of 
the provisions of this act, are hereby repealed. 

TAXES IS" AID OF EAILE0ADS. 

2 0 8 1 . 20 G. A., ch. 159, § 1. Chapter one hundred and twenty-three of 
laws of the sixteenth general assembly and chapter eighty-seven and one 
hundred and seventy-three of the laws of the seventeenth general assembly 
and chapter one hundred and ninety-two of the laws of the eighteenth general 
assembly and chapter one hundred and two of the laws of the nineteenth gen
eral assembly are hereby repealed and the following is enacted instead thereof: 

2082. By township, cities, or towns; limit. 20 G. A., ch, 159, § 2. 
Taxes not to exceed five per centum on the assessed value of any township, 
incorporated town or city may be voted to aid any railroad company which 
is or may become incorporated under the laws of the state of Iowa, to aid in 
the construction of a projected railroad within this state as hereinafter pro
vided. 

[As to the limitation of amount , see also § 2084.] 

C o n s t i t u t i o n a l i t y : Under the constitu- I t was held also that the power to subscribe 
tion of 1S40, held, tha t counties might , by for stock of a railroad and issue bonds in pay-
a public vote, be authorized to issue bonds in ment therefor might be conferred upon the 
aid of a railway to be constructed through county by the legislature, and, if conferred, 
the coun ty : Dubuque County v. Dubuque & P. the bonds issued in pursuance of such author-
is!. Co., 4 Gr. Gr., 1. icy, or duly legalized if issued originally with-

Also, held, under the provisions of Code of out authority, would be valid: Stokes v. Scott 
'51, tha t counties had authori ty by popular County, 10-166, 
vote to issue bonds in subscription for the But, held, tha t a county had no authority 
stock of a ra i lway: Clapp v. Cedar County, without legislative gran t to issue bonds in 
3-15; Ring v. Johnson County, 6-265. subscription for stock of a railway company: 

Where sucli bonds were issued, held, tha t Ibid. 
they were valid in the hands of a purchaser, And, held, tha t the case above cited, uphold-
and he need not go behind the records of the ing the authori ty of the county to issue bocds 
county to ascertain whether authori ty had or vote a tax in aid of railroads, were errone-
been properly conferred upon the county ously decided, and that such power was not 
officers to is=ue such bonds: Clapp v. Cedar conferred by the provisions of the Code of 
County, 5-15. ' 5 1 : Ibid. 

Under the cases holding tha t the county Therefore, held, tha t where, in the pursuance 
had authority to subscribe for stock in aid of of the submission of such a proposition to 
railway corporations, held, tha t irregularities vote, and the adoption thereof by the voters 
in submitt ing the proposition to subscribe to of the county, bonds were being issued which 
such stock to the electors of the county might had not yet ptissed into the hands of purchas-
bs cured by a legalizing act of the legislature: ers, an injunction should be granted to re-
MeMillen v. Boy las, (>-304; S. C, 6-391. strain their issuance: Ibid.; State ex rel. v. 

Held, also, tha t the county might vote Wapello County, 13-388. 
taxes in aid of railroads: Gcunes v. Robb, 8- Further , held, tha t the legislature had no 
193. constitutional power to authorize the levy of 

Where a county voted the issuance of bonds taxes by counties, cities or townships in aid of 
in aid of a railroad under the agreement tha t ra i l roads: State ex rel. v. Wapello County, 
the county should receive certificates of stock 13-388; McMillan v. Boyles, 14-107; Smith v. 
of like amount, held, tha t delivery of such Henry County, 15-385; Ten Eyek v. Mayor of 
certificates was not a condition precedent to Keokuk, 15-486; Hanson v. Vernon, 27-28; 
the delivery of the bonds: Slate ex rel. v. King v. Wilson, 1 Dillon, 555. 
County Judge, 9-288. But under a subsequent similar statute, held, 
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that such provisions were not unconstitu- The right to the tax and penalties and inter-
tional, overruling the previous cases: Steivart est thereon is not taken away by the repeal of 
v. Board of Supervisors, 30-9; McGregor & S. the statute under which the tax is voted, but 
C. R. Co. v. Birdsall. 30-255; Bonnifield v. repeal of the statute terminates the right to ad-
Bidirell, 82-149; Renwick v. Davenport & N. ditional penalties: Tobin v. Hartshorn. 69-048. 
W. R. Co., 47-511. _ The statute of limitations, as against an 

The present statute to the same effect is action to enforce a tax voted under a statute 
also upheld: Snell v. Leonard, 55-553; Chi- afterwards repealed, held to commence to 
cago, M. & St. P. R. Co. v. Shea, 07-728. run only in accordance with provisions of new 

The fact that the company in favor of statute: Harwoodv. Brownell, 48-657. 
which the tax is voted is organized as a rail- Where a railroad was constructed by an-
road and telegraph company will not affect other corporation than that in whose behalf 
its validity: Snell v. Leonard, 55-553. the tax was voted, and it did not appear that 

Repeal of s t a tu t e : Where, prior to the such construction «as made in reliance upon 
repeal of the act authorizing the levy of taxes the tax voted, or that the right to the tax 
in aid of a railroad in pursuance of a popular was transferred to the other contracting road, 
vote, the company in favor of which the tax held, that such fax could not be levied or 
is voted has expended money in constructing collected alter repeal of statute under which 
its road, relying upon such tax, it has a right, it -svas voted : Barthel v. Header, 72-125. 
notwithstanding the repeal of the statute, to Cities u n d e r special cha r t e r may vote a 
have the tax levied and collected in its favor: tax as here provided: Bartemeijer v"Rohlfs, 
Burges v. Mabin, 70-633. 71-582. 

2083. Petition; notice; submission; certificate; levy; collec
tion. 20 G. A., ch. 159, § 3. Whenever a petition shall be presented to the 
council or trustees of any incorporated town or city, or the trustees of any 
township signed by a majority of the resident freehold taxpayers of such 
township, incorporated city or town asking that the question of aiding any 
railroad company incorporated under the laws of the state of Iowa in the 
construction of a projected railroad within this state be submitted to the voters 
thereof, it shall be the duty of the trustees or council of such incorporated 
town or city or trustees of such township to immediately give notice of a 
special election by publication in some newspaper published in said incorpo
rated town, city or township if any be published therein, and if not, then in 
some newspaper published in the county if any such there be and also by post
ing copies of said notice in five public places in such township, incorporated 
city or town at least ten days before said election which notice shall specify 
the time and place of holding said election, the name of the company and 
the line of the road proposed to be aided, the rate per centum of the tax to 
be levied, whether one-half of said tax shall be collected the first year 
and one-half the following year, or the whole thereof to be collected in one 
year, the amount of work required to be done, and when and where the same 
shall be done, to what point said railroad shall be fully completed and any 
other conditions which shall be performed before such tax or any part thereof 
shall become due, collectible and payable, and in no case shall such tax become 
due, collectible or payable until such railroad is fully completed according to 
the conditions in said notice. At such election the question of taxation shall 
be submitted. The form of the ballots shall be '' for taxation " and " against 
taxation " and if a majority of the votes polled be '' for taxation " then the 
recorder of the incorporated town, city or township clerk or clerk of election 
shall forthwith certify to the county auditor the result of said election, the 
rate per centum of tax thus voted, the year or years during which the same 
is to be collected, the name of the company to which voted, and the time, 
terms, and conditions upon which the same, when collected, is to be paid to 
the railroad company under the conditions and stipulations in said notice, to
gether with an exact copy of the notice under which the election was held, 
which the county auditor shall at once cause to be recorded in the office of the 
recorder of deeds ol the county; and the expense thereof and of publishing 
said notices and all the expenses of said election shall be paid by the railroad 
company to which it is proposed to vote said tax. When such certificates 
shall have been made and recorded the board of supervisors of the county 
shall, at the tune of levying the ordinary tax next following, levy such taxes 
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as are voted under the provisions of this act as shown by said certificate, and 
cause the same to be placed on the tax lists of the proper township, incorpo
rated city or town, indicating in their order thereupon when and in what pro 
portion the same are to be collected and upon what conditions the same are to 
be paid to the railroad company, a certified copy of which order shall accom
pany the tax lists. Said taxes shall be collected at the time or times specified 
in said order in the same manner and subject to the same laws after they are 
collectible as other taxes, or as may be stated in the petition and notices for 
the election. 

P e t i t i o n for t a x : A resident t ax payer of 
the township may sign the petition for an 
election by the township to vote a tax in aid 
of a railroad, al though he is also a resident 
a nd a voter of an incorporated town or city 
wi th in the limits of such township : Ryan v. 
Varga, 37-78. 

Under a previous statute, held, tha t one-
third of the t ax payers and not one-third of 
the resident tax payers must sign the peti t ion: 
Zorqer v. Township of Rapids, 36-175. 

A c t i o n of t r u s t e e s : The action of the 
township tiustees in calling an election in 
pursuance of the petition, held to be of a judi
cial or guttsi-jndicial character, so tha t the 
question whether such action was illegal or 
wi thout jurisdiction might be determined on 
certiorari: Jordan v. Hayne, 36-9. 

The trustees may decide this question upon 
their own knowledge: Ibid. 

Although the petition is not signed by the 
requisite number of t ax payers, if the trustees 
have decided it to be sufficient and ordered 
an election, and the t ax has been voted and 
levied, the validity of the tax cannot be as
sailed for such defect in the petition. The 
defect can only be taken advantage of in some 
method provided for direct review: Ryan v. 
Varga, 37-78; West v. Whitaker, 37-598. 

But where the finding of the trustees was 
tha t the petition was signed by one-half of the 
resident freehold t a x payers, when the s tatute 
required that it be signed by a majority, held, 
t ha t al though they ordered an election, sub
sequent proceedings were void: Slack v. Black
burn, 64-373. 

Township embracing incorporated 
t o w n : If the township embraces an incorpo
rated town, and it is proposed tha t a township 
shall aid in the construction of the road, the 
voters in the corporation are entitled to vote 
at such election: Chicago, ill. & St. P. R. Co. 
v. Shea, 67-728. 

H o t i e e : The statute provides that the 
notice shall specify to what point the road 
shall be fully completed before the tax can be 
collected, and if the notice does not so specify 
the election will be void: Allard v. Custon, 
70-731. 

B a l l o t s : Where the ballots upon the ques
tion of voting a tax in aid of a railroad were 
" t a x a t i o n " and " n o taxation," held, tha t the 
form ol ballots was sufficient: West v. Whita
ker, 37-598. 

In a particular case, held, tha t the ballots 
were svifficient al though they contained mat
ter not necessary: Cattell v. Loivry, 45-478. 

U n d u e i n f l u e n c e a t e l e c t i o n : Where it 
appeared that an agent authorized by the 
company for whom the tax w*s being voted 
to represent it in procuring the voting of the 

t ax for a compensation agreed upon made 
promises to voters that all resident tax pay
ers who voted for the t ax would receive fifty 
cents on the dollar on their certificates when 
issued, and thereby induced some of the 
voters to change their minds as to the vote 
which they would cast wi th reference to 
such tax, held,, tha t the t ax was thereby ren
dered illegal: Chicago, M. & St. P. R. Co. v. 
Shea, 66-728. 

Where the submission of the proposition 
and its adoption are procured by false state
ments and fraudulent representations of the 
company and its agents the tax cannot be 
enforced: Siimett v. Moles, 38-25. 

E x p e n s e s of e l e c t i o n in townships for the 
purpose of voting aid to railroads are not 
chargeable to the county : McBride v. Hardin 
County, 58-219. 

C e r t i f i c a t e a s t o r e s u l t of e l e c t i o n : The 
certificates of the cleik of election required 
by the statute in order to authorize the board 
of supervisors to levy a t ax should set out 
the conditions under which the tax was voted, 
and it is not sufficiem, to at tach and refer to 
the notice of the election in which such con
ditions are s tated: Minnesota & I. S. R. Co. 
v. Hiams, 53-501. 

Where the township clerk filed with the 
county auditor such records of proceedings as 
showed wha t was required to be certified by 
such clerk, held, tha t the certificate was suffi
cient to support the tax, although not con
tained in one paper; a substantial compliance 
with the law being deemed sufficient: Shoutz 
v. Evans, 40-139. 

Where there is a certificate which is defect
ive, and the board of supervisors has deter
mined tha t the certificate sufficiently complies 
with the law. the correctness of such decision 
cannot be collaterally attacked by an action 
to enjoin the collection of the t a x : Chicago, 
M. & St. P. R. Co. v. Shea, 67-728. 

Where by mistake of the clerk the certifi
cate has been improperly issued the collection 
of the tax may be restrained by in junct ion: 
Cattell v. Lowry, 45-478. 

L e v y : Where certain taxes wore properly 
voted and certilied, and the board of super
visors levied " a l l . . . railroad taxes that 
have been certified according to law," and the 
railroad t ax in question was accordingly 
placed upon the tax list, held, tha t the levy 
was sufficient: Casady v. Lowry, 49-523. 

The levy of a railroad aid t ax held sufficient 
in a particular case, it being mentioned in the 
resolution enumerat ing the different taxes as 
"ra i l road tax ," and being made ceitain as to 
amount by relerence to the proper records of 
proceedings of the township for voting such 
t a x : Shontz v. Evans, 40-139.' 
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Where a committee of the board of super
visors recommended in a report tha t certain 
taxes be levied, which included the l ax in 
question, and it appeared from the record tha t 
the report was adopted, the names of those 
voting in favor thereof being given, held, tha t 
the levy was sufficient: West v. Whitaker, 37-
598. 

A levy of taxes in different townships is to 
be considered as distinct, even though such 
separate levies are made by one resolution: 
Woodworth v. Gibbs. 61-398. 

The action of the board in making the levy 
is not judicial but purely ministerial; their 
action in so doing may be questioned in a col
lateral proceeding, and held void for want of 
power to do it at the timo it was done: Scott 
v. Union County. 63-583. 

Authority to vote and levy the t a x rests 
upon a substantial compliance with the re
quirements of the statute in the performance 
of the conditions upon which the authori ty is 
granted: Allardv. Guston. 70-731. 

Under 12 G. A., ch. 48, held, tha t no levy 
by the board of a tax properly voted by a 
township was necessary, and that therefore 
such levy could not be compelled by man
damus: Chicago, D. & M. R. Co. v. Olmstead, 
46-316. 

Where a t ax in aid of a railway was voted 
in March, held, tha t the levy was properly 
made upon the assessment of the same year, 
although the books were not returned unt i l 
after that da t e : Parsons v. Childs, 36-108. 

As to levy, see Bartemeyer v. Rohlfs, -71-582. 
E n t r y of t ax on t ax list held not necessary 

under 12 G. A., ch. 48: Harwood v. Brown-
ill, 48-657. 

V a l i d i t y : Where the validity of such a t ax 
has been adjudicated in an action against the 
treasurer and the board of supervisors by par
ties claiming the tax, it cannot, in the absence 
of collusion or fraud, be again called in ques
tion in an action by a t ax payer against the 
treasurer to enjoin its collection: Lyman v. 
Paris. 53-498. 

C o l l e c t i o n of t a x : Although it may be the 
duty of the treasurer to proceed to collect the 
tax when due, he could not, under previous 
statutes, be compelled by the company to do 
so unti l it had showed itself entitled there to : 
Harwood v. Case. 37-692. 

Under a subsequent statute the t ax did not 
become delinquent until the company was en
titled to the t ax and the whole amount thereof, 
and as to taxes levied before the passage of 
such act, held, though retrospective, it was not 
invalid: Ibid. 

Where it appeared tha t the company was 
entitled to only a part of the tax, and such 
part was not claimed merely as an instalment, 
held, tha t the part claimed would not be re
garded as an instalment, but in satisfaction of 
the whole fax. and as such might be collected: 
Casady v. Lowry, 49-523. 

The county has no interest in the t ax col
lected, and if it is to be refunded it should be 
refunded by the t reasuicr without any war
rant or order of the board of supervisors. In 
the case of misappropriation by the treasurer 
the loss would not fall upon the county : 
Barnes v. Marshall County, 56-20. 

A claim for the refunding of a portion of the 
V O L . 1 — 35 

t ax is against the fund and not Hgainst the 
coun ty : Ibid. 

The county cannot be made liable for any 
part of a railroad t ax paid mto the county 
treasury. Where a railroad tax illegally col
lected remains in the t reasury the proper offi
cer may be compelled to refund the same hj 
an action against h im, but an action for the 
amount cannot be maintained against the 
county : Eyerly v. Jasper County, 72-149. 

Where such taxes do not remain in the hands 
of the treasurer as a distinct fund, but have 
been placed in the general fund and ex
pended in paying ordinary indebtedness of the 
county, judgment may be rendered against 
the county therefor: Merrill v. Marshall 
County. 74-24. 

C o n d i t i o n s and. s t i p u l a t i o n s : No con
tract, stipulation or reservation could, under 
the previous act, be set up to defeat the t a x 
unless it was in wr i t ing : Muscatine Western 
R. Co. v. Morton, 38-33; Harwood v. Quiubv, 
44-385. 

The omission to state in the levy the condi
tion upon which it is to be paid to the cornpanv 
will not render the levy invalid when the con
dition was complied wi th before the levy: 
Burges v. Mabin, 70-633. 

Where a condition on wdrich the taxes in 
aid of a railroad was tha t " the road should be 
built and in operation " by the t ime fixed, held. 
t ha t such condition was sufficiently complied 
with if the trains were runn ing by the t ime 
specified, al though it was necessary in order to 
the completion of the road tha t it be ballasted 
and additional ties put in : Muscatine Western 
R. Co. v. Horton, 38-33. 

Where the road is completed in accordance 
wi th the conditions of a wri t ten contract be
tween the company and the township voting 
the tax, a failure of the company to comply 
wi th the jus t expectations of the voters which 
have not been embodied in such contract will 
not forfeit the t a x : Ibid. 

Where one of the conditions on which a t ax 
was voted wag tha t the road should be con
structed and operated, and a depot located 
within a town named, on or before a certain 
day, and by that date the depot was partialb* 
erectecl and a t rack was laid for the distance of 
a mile from such depot, and the road was oper
ated, al though not in a first-class manner , the 
track not being ballasted, held, tha t there was 
a sufficient compliance wi th the conditions ol 
the tax to entitle the railway to the s ame : 
Chicago, M. & St. P. R. Co. v. Shea, 07-
728. 

In a particular case, held, tha t the construc
tion of the road was not such as to constitute 
a compliance with the conditions on which the 
aid t ax had been voted: Cox v. Forest City & 
S. R. Co., 66-289. 

Where a t ax was voted to be expended in 
three townships mentioned, held, t ha t it ap
pearing tha t more t h a n the amount of t ax 
voted had been expended in the township in 
question, the company was entitled to the t ax 
in that township al though nothing had been 
expended in the other two townships : Merrill 
v. Welsher, 50-81. 

Also, held, t ha t the fact tha t the line of the 
road was changed so tha t it did not pass 
through one of the townships specified, would 



0 4 0 F U B U C JbAYV. [AFTER CODE, § 1323. 

not prevent the collection of the t ax in the 
township through which it did pass: Ibid. 

Also, held, under a special statute, that a 
mere suspension of work and failure to build 
the road for the period of four years mentioned 
in such statute was not the non-fulfillment of 
a special contract or agreement as therein 
specified, and did not amount to a forfeiture 
of the t a x : Ibid. 

Where the articles of incorporation of the 
company declared its purpose to be to con
struct a railroad by the way of Newton, in 
Newton township, and the petition and notice 
for the voting of a t ax in that township speci
fied tha t it was for tho purpose of aiding in 
the construction of the road to be expended 
in Newton and another township named, held, 
tha t without the construction of the line to 
Newton the tax in Newton township could not 
be enforced, although double the amount of 
such t ax had been expended in the other town
ship : Lamb v. Anderson, 54-190. 

I t is a sufficient designation of the terminal 
point of a proposed line to fctate tha t it is to 
run in a certain direction to the connection 
wi th another line. It is sufficient completion 
of the line tha t the track is laid and cars run 
thereon : Tarish v. Cedar Rapids, I. F. & N. 
W. R. Co., 72-556. 

Where a paper was signed by the president 
of a company, bearing the seal of the corpora
tion, and was circulated among the electors on 
the day of election, containing certain stipula
t ions in regard to the construction of the road 
for which the t ax was being voted, held, that 
the provisions of such paper became binding 
upon the company: Meeker v. Ashley, 56-188. 

Where the president of the company made 
Statements a t a public meeting called to dis
cuss the voting of a t ax in aid of a railway, 
which tended to induce tax payers to believe 
tha t the road, if built, would be located upon 
a line already surveyed and known to them, 
and afterwards the road was built upon a dif
ferent line, less advantageous to the tax payers, 
held, tha t the collection of the tax could be 
enjoined; Curry v. Supervisors, 61-71. 

As to notice, see Bartemeyer v. Rohlfs, 7 1 -
582. 

H a r r o w G-auge: Where a tax was voted in 
aid of a railroad between certain termini and 
a narrow gauge road was constructed, held, 
tha t that fact would not defeat the company's 
r ight to the tax, it not having been specified 
in the notice of election what the gauge of tho 
road should be, and it appearing that the road 
as constructed answered the purpose of the 
tax payers : Meader v. Lowry, 45-684. 

And in such case, held, tha t the township 
trustees were not guilty of any fraud in cer
tifying tho construction of the road as con
templated in the notice submitting the ques
tion of levying the t a x : Ibid. 

The construction of a narrow gauge road 
having sufficient capacity for all the business 
to be done, and capable of doing it as econom
ically as a road of any other gauge, is a suffi
cient compliance wi th the provisions for the 
voting of the tax, where no stipulation as to 
the gauge is made, to entitle the company to 
the lax voted: Casadyv. Lowry, 49-523. 

E s t o p p e l . Where conditions and represen
tations liave not been complied with, the tax 

payer will not be estopped from enjoining the 
collection of the tax by the fact that the road 
has been built, where it appears that notice 
was given to the company before the construc
tion of the road upon the new line that the 
t ax would be contested on the ground of fraud 
and false representations: Curry v. Super
visors, 61-71. 

Where it is not shown tha t the party ob
jecting to the validity of a ra i l road 'a id tax 
had any knowledge thereof at the t ime it was 
expended, he will not be estopped from ques
tioning its validity af terward: Truesdell v. 
Green, 57-215. 

Purchase or leasing of another road: 
The leasing or purchase and operation of a line 
of road as a part or whole of the line for the 
construction of which the tax is voted will not 
constitute a compliance with the agreement 
to construct such road: Lamb v. Anderson. 
54-190; Meeker v. Ashley, 56-188; Iowa, M. & 
N. P. R. Co. v. Schenck, 56-628; Lawrence v. 
Smith, 57-701. 

A l i e n a t i o n : Where the company to which 
a t ax has been voted has, upon the faith of 
the tax, constructed the road and put it in 
operation, such company becomes entitled to 
the tax, and this r ight is not forfeited by a 
subsequent alienation of the road to another 
company: Parsons v. Childs, 36-108. 

The fact that a road in aid of which taxes 
are voted is sold a t or before the t ime of its 
completion to another company will not de
feat the r ight of the company in whose favor 
the t ax is voted to receive the same: Musca
tine Western R. Co. v. Horton, 38-33. 

The alienation of the road before the pay
ment of the tax, so that shares of stock in the 
road for which the t a x was voted can no 
longer be issued to those holding certificates 
for the payment of such taxes as provided by 
statute, is a ground for setting such tax aside 
and releasing the tax payer from his burden: 
Manning v. Mathews, 66-675; Blunt v. Car
penter, 68-265. 

The right of the t ax payer to receive such 
certificates of stock in exchange for his re
ceipts for taxes paid cannot be set aside by 
agreement or waiver: Blunt v. Carpenter, 
68-265. 

But a consolidation under terms securing to 
the t ax payer equivalent stock in the consoli
dated company will not avoid the tax (see 
§ 1997): Cantillon v. Dubuque & N. W. R. Co., 
78-48. 

But the lease of the road in favor of which 
the t a x is voted in perpetuity to another road, 
by which the latter agrees to operate the lino 
and pay the lessor company a per cent, of the 
gross earnings, it not appearing that the con
tract of lease is inequitable or not beneficial to 
the company constructing the road, will not 
deprive the company of the right to the t ax : 
Chicago, M. & St. P. R. Co. v. Shea, 67-728. 

The county having collected a railroad aid 
tax cannot resist payment of it to the com
pany on the ground t h a t the company has sold 
and conveyed its property and franchises. 
Such a defense can only be interposed by the 
tax payer : Merrill v. Marshall County, 74-24. 

C h a n g e of l i n e : The fact that, after a tax 
in aid of a railroad is voted, the location of 
the line in a part of its course is changed, 
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which change, however, is not in conflict t ion of mandamus to compel a rai lway com-
witli any of the conditions upon which the pany which has received the benefit of t axes 
tax is voted, will not affect its validity: Shontz voted by the public to operate its line as it was 
v. Evans, 40-139. originally located: Crane v. Chicago & N. W. 

A private individual cannot, on account of R. Co., 74-330. 
private injuries to him alone, maintain an ac- * 

2084. Notice; conditions; limit of tax. 20 G. A., ch. 159, § 4. The 
stipulations and conditions contained in the said notices must conform to those 
set forth in the petition asking the election, and the aggregate amount of tax 
to be voted or levied under the provisions of this act m any township, incor
porated town or city shall not exceed five per centum of the assessed value of 
the property therein respectively. 

Under the statutory provision .that a town
ship, town or city, having voted a t a x to the 
amount of five per centum upon its taxable 
property in aid of railroads, cannot impose 
another t ax upon property for that purpose, 
held, tha t the power conferred to levy such 
taxes ceases upon a levy of taxes to tha t 
amount, but that taxes duly levied which 
have been abandoned or become uncollectible 
cannot be taken into account : Dumphy v. 
Supervisors of Humboldt County, 58-273. 

An increase in value of taxable property 
after levy of the five per centum of taxes does 
not confer the power to make an additional 
levy: Ibid. 

Taxes levied under a prior act providing for 
such taxation, although such act contained 
the same limitation as the present act, cannot 

E e e for c o l l e c t i o n : The treasurer is not 
authorized to deduct from the t ax collected 
three per cent, for its collection. Sec. 5067 
does not authorize such deduction: Merrill v. 
Marshall County, 74-

C e r t i i i c a t e : The certificate of the town
ship trustees of tho compliance of the com
pany with the terms on which the tax is voted 
need only be properly signed. It need not ap
pear that there is a previous resolution or 
order authorizing its issuance: Merrill v. 
Welsher, 50-61. 

Under a certificate in such case tha t the 

be taken into account in determining whether 
the limit fixed in the present act has been ex
ceeded: Scott v. Union County, 63-583. 

Where , at t he t ime of voting the t ax under 
the present act, a prior t ax of five per cent, 
stood uncanceled, but before the levy of the 
t ax thus voted the prior t ax was canceled, 
held, tha t the second t ax was valid. The stat
ute should be construed as if it provided 
tha t the aggregate amoun t of tax to be voted 
and levied shall not exceed five per cent . : 
Williams v. Poor, 65-410. 

Penalties accruing on a railroad aid tax are 
not to be taken into account in determining 
whether the amount of the t ax exceeds the 
limit fixed by s t a tu t e : Tobin v. Hartshorn, 
69-648; Chicago, M. & St. P. R. Co. v. Harts
horn, 30 Fed. Rep., 541. 

company had " so complied wi th the act as to 
entitle it to d raw the sum of," etc., held, tha t 
as the company could not have been entitled 
to draw any sum unti l it had complied with 
the act, the certificate was sufficient: Casady 
v. Lowry, 49-523. 

The certificate of the trustees is not a judi
cial act and is not conclusive, its only purpose 
being to authorize the treasurer to pay over 
the funds collected. I t has nothing to do 
wi th the treasurer 's r ight to collect the t a x : 
Lamb v. Anderson, 54-190. 

The du ty of the trustees as to giving a cer-

2 0 8 5 . M o n e y pa id o u t ; certif icate. 20 G. A., eh. 159, § 5. The mon
eys collected under the provisions of this act shall be paid out by the county 
treasurer to the treasurer of the railroad company for whom the same was 
voted upon the orders of the president or managing director thereof at any 
time after the trustees of such township, or trustees or council of such incor
porated town or city voting said tax, or a majority of them, shall have certi
fied to the county treasurer that the conditions required of the railroad com
pany and set forth in the notice for the special election at which the tax was 
voted have been complied with, and said township trustees, or trustees or 
council of such incorporated town or city shall make said certificate when 
the said conditions have been complied with sufficiently to entitle the said 
railroad company to the amount of such orders, or when the said conditions 
are fully complied with and performed on the part of the railroad company; 
but if the costs and expenses of holding said election and of recording said 
certificates shall not have been paid by the railroad company, then the county 
treasurer shall first deduct from the moneys so collected the amount of said 
costs and expenses and pay the same over to the parties entitled thereto. 

[By § 527 the township trustees are authorized to employ counsel in litigation to which they 
are made parties, concerning their r ight or du ty to levy taxes which have been authorized 
upon express conditions.] 



54b PUBLIC LAW. [ A F T E R CODE. § 1323. 

tificate of completion of a road is only to de- portions of the township were organized into 
t e rmme whether it is completed, and they or transferred to another township: Ibid. 
should not refuse to give it on the ground of A s s i g n m e n t : The claim for a railroad aid 
fraud in the election, or in the certificate of t ax is assignable: Merrill v. Welsher, 50-61. 
the engineers: Harwood v. Quinby, 44-385. The assignment of such a tax does not dis-

An action to enforce the du ty imposed on charge the assignee of the equities between 
the trustees to make such certificate does not the company in favor of which the t ax was 
become barred as to a tax already voted until voted and the tax payers, and in a suit by a 
three years after the passage of the act limit- tax payer to invalidate such a tax because of 
ing the time for making such certificate: Ibid, the non-fulfillment of conditions precedent on 

The fact that the certificate of the trustees the part of the railroad company, the corn-
is given at a place outside of their township pany in whose favor the tax was voted and 
will not render it absolutely void: Meader v. the'as1-ignee of such t a x are necessary par-
Lowry, 45-684. ties. So, also, the township trustees and the 

Also, held, that the proper trustees to make county treasurer are to be made parties de-
the ceitificate were those of the township fendant : Sully v. Drennan, 113 U. S.. 287. 
which had voted the tax, although afterward 

2086. Certificate of taxes exchangeable for stock or bonds. 20 
G. A., ch. 159, § 6. Tt shall be the duty of the county treasurer, when required, 
in addition to a tax receipt to issue to each tax ppyer on the payment of any 
taxes voted under the provisions of this act a certificate showing the amount 
of tax so paid, the name of the railroad company entitled thereto, and when 
the same was paid, and the treasurer shall be entitled to charge and receive 
the sum of twenty-five cents for each certificate so issued. Said certificates 
are hereby made assignable and when presented by an_y person holding the 
legal title thereto to the president, managing director, treasurer or secretary of 
the railroad company receiving the taxes paid as shown by such certificate, in 
amount showing the sum of one hundred dollars or more of taxes to have been 
paid for said railroad company, said railroad company shall issue or cause to 
be issued to said person the amount of stock of the company desiring the ben
efit from said taxes to the amount of said certificate or certificates, and if the 
taxes paid as shown by said certificate or certificates amount in the aggregate 
to more or less than any certain number of shares of said stock, then the holder 
of said certificates shall be entitled to receive the full number of shares of stock 
covered by said certificates and may make up and tender in money the bal
ance of any share of said stock when the certificates held by him are not equal 
in amount to one full share of such stock, the stock for such purpose to be esti
mated at its par value. Whenever it shall be proposed in the petition and 
notice calling said election to issue first mortgages, bonds, not exceeding the 
sum of eight thousand dollars per mile for a railroad of three feet gauge and 
not exceeding the sum of sixteen thousand dollars per mile for the ordinary 
four feet eight and one-half inch gauge, in lieu of stock as herein provided, 
it shall be lawful to issue said bonds of the denomination of one hundred dol
lars in the same manner as is provided for the issue of stock, and in such case 
the petition and notice shall state the amount of bonds per mile to be issued, 
the rate of interest, and the time of payment of the interest and principal of 
said bonds. 

If the company to which a t ax has been thews, 66-675; Blunt v. Carpenter, 68-265. But 
voted transfers its property and franchises so a consolidation under terms which secure to 
that the t ax payer cannot secure the stock to the t ax payer equivalent stock in the consoli-
which he is entitled, the collection of the t ax dated company will not avoid the t ax (see 
cannot be enforced. The tax payer cannot be § 1997): Cantillon v. Dubuque & N. W. R. Co., 
compelled to take stock in another corporation, 78-48. 
even though more valuable: Manning v. Mat-

2087. Liabi l i ty of d irectors . 20 G. A., ch. 159, § 7. The board of di
rectors of any railroad company receiving taxes voted in aid thereof under 
the provisions of this act, or those members thereof or either of them who 
shall vote to bond, mortgage, or in any manner incumber said road to an 
amount exceeding the sum of eight thousand dollars per mile for a railroad of 
three feet gauge, or exceeding the sum of sixteen thousand dollars per mile 
tor the ordinary four feet eight and one-half inch gauge, not including in 
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either case any debt for ordinary operating expenses, shall be liable to the 
stockholders or either of them for double the amount estimated of its par 
value of the stock by him or her held, if the same should be rendered of less 
value or lost thereby. 

2088. Forfe i ture of t a x . 20 G. A., ch. 159, § 8. Should the taxes voted in 
aid of any railroad under the provisions of this act remain in the county treasury 
for more than one year after the same have been collected, the right to them by 
the railroad company shall be considered forfeited, and the persons who paid the 
said taxes shall be entitled to receive back from the county treasurer their pro
rata shares thereof remaining, and in all such cases where any taxes have been 
voted or levied upon the real or personal property in any township, city or 
town in any county in this state to aid in the construction of any railroad as 
hereinbefore provided, and the railroad in aid of which said taxes were voted 
or levied has not been built or completed or operated into or through such 
township, city or town, it shall be the duty of the board of supervisors of the 
county where said taxes have been voted and levied and still remain on the 
tax books, to give the railroad company to which the tax was voted at least 
thirty days' notice in writing, to be served like original notices, of their inten
tion to abate and cancel such taxes, and thereupon to cause the same to be 
canceled and stricken from the tax books of the county, which cancellation 
shall remove all liens created by the levy of said taxes; but the foregoing pro
visions shall in no manner affect any actions which may now be pending for 
the recovery of any taxes heretofore voted in aid of any railroads; and in all 
cases where the railroad company to whom any taxes may have been or may 
hereafter be voted, neglects or refuses to receive such taxes or to require or 
permit the same to be collected and certificates therefor to be issued for the 
period of one year after such taxes become due and collectible, and in all cases 
where any taxes have been heretofore voted in aid of any railroad and the 
conditions upon which the same were voted have not in fact been complied 
with and the time in which said conditions were to be fulfilled has expired, all 
such taxes are hereby declared forfeited and canceled and the county officers 
of the county in which any such taxes shall have been levied and entered upon 
the tax books shall enter cancellation thereof upon the proper county records; 
and in all cases where any taxes to aid in the construction of an}' railroad 
may hereafter be voted upon the inducement or promise offered on the part 
of said railroad company, or any duly authorized agent thereof, for any re
bate or exemption from said tax or any part thereof, or any agreed price to 
be paid for the stock that may be issued in lieu of said tax, or a division of 
said tax or any portion or percentage thereof, with any of the voters or tax 
payers as an inducement to procure said tax to be voted, all such taxes so pro
cured to be voted are and shall be absolutely void. 

The fact that a portion of the t ax voted in the road: Merrill v. Marshall County, 74-
aid of the railroad has been paid, and, after 24. 
having lain in the treasury two years uncalled Under a former statute, held, t ha t the 
for, has been refunded to the tax payer as pro- county had no interest in the tax collected; 
vided by statute, does not operate as a for- tha t it was to be paid to the county treasurer, 
teiture of taxes not so paid: Merrill v. Wei- and m proper case should be refunded by h im 
sher, 50-61. without any warran t or order of the board of 

Where the road has been completed and supervisors; tha t in case of misappropriation 
there has been a continuing demand of taxes by the county treasurer the loss would not fall 
received by the treasurer, the right to recover upon the county, and tha t the claim of plaint-
taxes received will not be defeated by the fact iff for the refunding of his proportion of the 
that they have remained in the treasury more t a x forfeited was strictly against the fund, 
than two years. The provision was intended and not against the coun ty : Barnes v. Mar-
to secure the speedy and prompt building of shall County, 56-20. 

2089. Taxes paid in labor or supplies. 20 G. A., ch. 159, § 9. 
[Nothing contained in this act shall preclude any tax payer who may contract 
with a railroad company for which taxes shall have been or may hereafter be 
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voted under the provisions of this act, to pay his tax thus voted or any part 
thereof in labor upon the line of said railroad, or in material for its construc
tion, or supplies furnished or money paid for the construction of the road in 
pursuance of the terms and conditions stipulated in the notices of election in 
lieu of a payment to the county treasurer. Upon presenting to the county 
treasurer a receipt from said railroad company or its duly authorized agent 
specifying the amount of such payment, the same shall be credited by the 
county treasurer on his tax in aid of said railroad, with the effect in all re
spects as though the same was paid in money to the said county treasurer; 
and when such receipts have been presented and thus credited by the county 
treasurer they shall have the same force and validity in his settlement with 
the board of supervisors as the orders from the railroad company provided 
for in section four [five] of this act [§ 2085]; and provided, laborers shall have 
lien upon said tax so voted in aid of a railroad company for the amount due 
them for labor performed in the construction of said railroad. 

Where the company issued to a tax payer a company or the assignor of such instrument 
receipt for taxes paid directly to the company, could be maintained thereon, at least until 
to be presented to the county treasurer in pay- demand has been made on the treasurer that 
ment of the taxes, held, tha t such receipts they be received for taxes : Lisle v. Iowa, M. 
were in the nature of advance receipts for the & N. P. R. Co., 54-499. 
taxes, and that no action thereon against the 

ITXION EAILWAY DEPOTS. 

2090. Corporat ions formed. 20 G. A., ch. 139, § 1. In order to facil
itate the public convenience and safety in the transmission of freight and pas
sengers from one railway to another and to prevent unnecessary expense and 
inconvenience attending the accumulation of a number of stations in one 
place, authority is hereby given to any number of persons or any number of 
railway corporations or both persons and railway corporations to form them
selves into a body corporate under the general incorporation laws of this state 
relating to corporations for pecuniary profit for the purpose of acquiring, es
tablishing, constructing and maintaining at any place in this state union sta
tion-houses or depots for freight or passengers, or for both, with necessary 
offices for express, baggage and postal rooms in the same or separate build
ings, railroad tracts [tracks] and other appurtenances of such depots. And for 
that purpose may make and file for record articles of association in the man
ner provided for such corporations in this state, and any railroad company 
operating a road in this state or interested in the operation of a road in this 
state, whether organized under the laws of this state or elsewhere, may be
come stockholder in such corporation in the same manner an individual might. 
Such articles may provide for the business of the corporation being conducted 
under by-laws to be adopted by the stockholders, in which case a copy of 
such by-laws shall be posted in the passenger or waiting rooms of the depot 
and in the office of the company. 

2091. P o w e r s . 20 G. A., ch. 139, § 2. Every corporation formed under 
the provisions of this act shall have power to take and hold for the purposes 
mentioned in section one [§ 2090], such real estate as may be deemed neces
sary by the railroad commissioners for the location, erection and construction 
of their depot and its approaches, which they may acquire by purchase or by 
condemnation as provided by chapter four, title ten, code of Iowa, 1873, and 
when condemned and paid for as thereby provided, such real estate shall be
long to the corporation. 

2092. Connec t ing tracks . 20 G. A., ch. 139, § 3. Such corporation, 
with consent of the city council of any city or town in this state in which said 
depot is located, shall have the right to lay its tracks to make necessary con
nection with all railways desiring to use such depot upon the streets or alleys 
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of said city, and by and with the consent of such city council may erect such 
depot upon or across any such street or alley, but no railroad track can thus 
be located, nor can such depot be so erected until after due injury to property 
abutting upon the streets or alleys upon which such railway track is proposed 
to be located or such depot is proposed to be erected, has been ascertained 
and compensation made in the manner provided for taking private propert/v 
for works of internal improvement in chapter four of title ten of the code, 
subject to the provisions of section four hundred and sixty-four of the code 
L§ 623]. 

2093. Liability for damages. 20 G. A., ch. 139, § 4. Nothing in this 
act contained, or in the articles of incorporation or by-laws, of the corporation 
herein provided for, shall in any manner release the railroad companies using 
such union depots, tracks or appurtenances from the same liability for all 
damages by injuries to persons, stock, baggage or freight, or for the loss of 
baggage or freight, in or about said union depot grounds as if said depot, 
tracks and appurtenances wholly belonged to and were operated by said rail
road companies using the same. 

STATION-HOUSES AT INTERSECTIONS. 

2094. Rai l roads to m a i n t a i n . 20 G. A., ch. 24, § 1. All railroad cor
porations shall at all points of connection, crossing, or intersection with the 
roads of other corporations, unite with such corporations in establishing and 
maintaining suitable platforms and station-houses for the convenience of pas
sengers desiring to transfer from one road to the other, and for the transfer 
of passengers, baggage or freight, whenever the same shall be ordered by the 
railroad commission; and such corporation shall, when so ordered by the rail
road commission, keep such depot or passenger-house warmed, lighted and 
opened to the ingress and egress of all passengers a reasonable time before 
the arrival and until after the departure of all trains carrying passengers on 
said railroad or railroads; and said railroad companies so connecting, crossing 
or intersecting, shall stop all trains at said depots at said connections, cross
ings or intersections, for the transfer of passengers, baggage and freight, when 
so ordered by the railroad commission, and the expense of constructing and 
maintaining such station-house and platform shall be paid by such corpora
tions in such proportions as may be fixed by the order of the railroad commis
sion. Such corporations, connecting or intersecting as aforesaid, shall also, 
whenever ordered by the railroad commission, so unite and connect the tracks 
of said several corporations as to permit the transfer from the track of one 
corporation to the other of loaded or unloaded cars designed for transportation 
upon both roads. 

2095. P e n a l t y . 20 G. A., ch. 24, § 2. Any railroad corporation or com
pany which, after having received ninety days' notice by the railroad com
missioners, shall neglect or refuse to comply with the provisions of section one 
of this act [§ 2094], shall, for every day such corporations or company fails, 
neglects or refuses to comply therewith, forfeit and pay the sum of twenty-
five dollars, which may be recovered in the name of the state of Iowa, for the 
use of the school fund of the county wherein such crossing or intersection is 
situated, and it shall be the duty ot the prosecuting [county] attorney of the 
proper judicial district [county] to prosecute for and recover the same. 

CHANGING NAMES OF STATIONS. 

2096. By railroad commissioners. 22 G. A., ch. 31, § 1. In all cases 
where any railway company shall fail or refuse to make the name of a rail
way station conform to the name of the incorporated town within the limits 
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of which it is situated, the railway commissioners of the state, upon hearing 
and after notice thereof may order a change in the name of the said station 
to eCect such uniformity in name, said notice may be served upon the same 
persons and in the same manner as provided for service upon said railway 
company of original notice, at least ten days before the date named for hear-
in 0 

2 0 9 7 . I fo t ice . 22 G. A., ch. 31, § 2. When the railway commissioners 
shall order a change in the name of a railway station in pursuance of the pro
visions of section one of this act [§ 2096], said commission shall give the company 
upon whose line the said station is located, notice of such order, and if the 
said order be not complied with, within thirty days from the date of service 
of such notice, it shall be the duty of the said commissioners to notify the at
torney-general of the facts in the case, who upon such notice shall proceed in 
the courts of the state, to compel the enforcement of said order. 

2 0 9 8 . P e n a l t y . 22 G. A., ch. 31, § 3. A failure to comply with the order 
of the railway commissioners within thirty days from service of such notice, 
shall constitute a misdemeanor for which said railway company shall be sub
ject to a fine of one thousand dollars and non-compliance for each thirty days 
thereafter shall constitute a separate and distinct offense, subject to a fine of 
one thousand dollars. 

REGULATIONS AS TO OFFICES. 

2 0 9 9 . W h e r e m a i n t a i n e d . 16 G. A., ch. 68, § 1. All railroads terminat
ing in Iowa, shall establish and maintain at such terminus, general freight and 
passenger offices (and express and telegraph offices, when operating an inde
pendent express or telegraph company), at localities accessible and convenient 
to the public, and there keep for sale tickets over their respective roads, and 
in advertising, correctly set forth their true connections, starting or terminal 
points, time-tables and freight tariffs, affording correct information to the 
business and traveling public. 

2 1 0 0 . P e n a l t y . 16 G. A., ch. 68, § 2. If any officer, agent, employee or 
lessee engaged in operating any railroad, express company or telegraph line, 
terminating in or operated within the state of Iowa, shall refuse or neglect to 
comply with any of the provisions or requirements of section one of this act 
[§ 2099], he shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be fined in a sum not exceeding five hundred dollars, and may 
be imprisoned not more than six months. 

SLEEPING-CARS. 

2 1 0 1 . Office k e p t o p e n . 18 G. A., ch. 169, § 1. All railroad and sleep
ing-car companies running or operating sleepers or sleeping-cars within this 
state, upon railroads terminating therein, shall establish, maintain and keep 
open to the public at such termini, ticket offices at accessible and convenient 
places in which they shall keep a diagram of the berths, and state-rooms in 
such sleepers or sleeping-cars, and shall at all times during the day-time keep 
such offices open for the sale of tickets for such berths and state-rooms. 

2 1 0 2 . P e n a l t y . 18 G. A., ch. 169, § 2. If any officer, agent, employee, or 
lessee, engaged in operating an}r sleeper or sleeping-car line, terminating or 
operated within the state of Iowa, shall refuse or neglect to comply with any 
of the provisions or requirements of section one of this act [§ 2101] he shall 
be deemed guilty of a misdemeanor, and upon conviction thereof shall be 
lined in a sum not exceeding five hundred dollars and may be imprisoned not 
more than six months. 
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O H A P T E E 6. 

OF TELEGRAPH AND T E L E P H O N E LINES. 

2 1 0 3 . R ight Of w a y . 1324; 19 G. A., ch. 104. Any person or company 
may construct a telegraph or telephone line along the public highways of this 
state or across the rivers or over any lands belonging to the state or to any 
private individual, and may erect the necessary fixtures therefor; provided, 
that when any highway along which said line has been constructed shall be 
changed, said person or company shall, upon ninety days' notice in writing, 
remove said line to said highway as established. Said notice contemplated 
herein may be served on any agent or operator in the employ of said person 
or company. [K., § 1348; C , '51, § 780.] 

Both telegraph and telephone are used for statutes wi th reference to telegraph companies 
distant communication by means of wire are in general applicable to telephone compa-
stretched over different jurisdictions. The nies : Iowa Union Telephone Co. v. Board of 
fundamental principle in each, by which com- Equalization, 67-250: Franklin v. Northivest-
munication is procured, is the same, and the ern Telephone Co., 69-97. 

2 1 0 4 . H o w cons truc ted . 1325. Such fixtures must not be so con
structed as to incommode the public in the use of any highway or the naviga
tion of any stream; nor shall they be set up on the private grounds of any 
individual without paying him a just equivalent for the damages he thereby 
sustains. [R., § 1349; 0., '51, § 781.] 

[The word " s o " in the first line is erroneously omitted in the Code.] 

2 1 0 5 . D a m a g e s assessed. 1326. If the person over whose lands such 
telegraph line passes claims more damage therefor than the proprietor of the 
telegraph is willing to pay, the amount of damages may be determined in the 
same manner as is provided in chapter four of this title. [R., § 1350; C , '51, 
§ 782.] 

2 1 0 6 . Liabi l i ty for re fus ing t o t r a n s m i t . 1327. If the proprietor of 
any telegraph within this state, or the person having the control and manage
ment thereof, refuses to receive dispatches from any other telegraph line, or 
to transmit the same with fidelity and without unreasonable debay, all the 
laws of the state in relation to limited partnerships, to corporations, and to 
obtaining private property for the use of such telegraph shall cease to operate 
in favor of the proprietor thereof; and, if private property has been taken 
for the use of such telegraph without the consent of the owner, he may re
claim and recover the same. [R., § 1351; C , '51, § 783.] 

2 1 0 7 . P e n a l t y . 1328. Any person employed in transmitting messages 
by telegraph, must do so without unreasonable delay, and any one who wil
fully fails thus to transmit them, or who intentionally transmits a message 
erroneously, or makes known the contents of any message sent or received to 
any person except him to whom it is addressed, or to his agent or attorney, is 
guilty of a misdemeanor. [R., § 1352; C , '51, § 784.] 

This does not excuse an operator from produc- action between them as to the transaction to 
ing the telegrams which have passed between which they re la te : Woods v. Miller, 55-168. 
parties when subpoenaed as a witness in an 

2 1 0 8 . Liable for m i s t a k e s . 1329. The proprietor of a telegraph is lia
ble for all mistakes in transmitting messages made by any person in his em
ployment, and for all damages resulting from a failure to perform any other 
duties required by law. [R., § 1353; C , '51, § 785.] 

A company may insert, in a contract under -unavoidable causes, provided proper instru-
which a message is sent, a condition exempt- ments have been used and proper care and 
ing it from liability for mistake made from skill exercised by the company's employees to 
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avoid or prevent mistake; but it cannot make evidence of negligence, and also the burden of 
general printed regulations which shall have proving that there was no negligence by reason 
the effect to relieve it from liability for im- of the mistake occurring through uncontrol-
proper conduct or negligence of its servants: lable causes, held erroneous: Ibid. 
Sweatland v. III. & Miss. Tel. Co., 27-433; In an action to recover damages for mistake 
Manville v. Western Union Tel. Co., 37-214. in the transmission of a message, held, that the 

Where the company has been released from plaintiff to whom the message was delivered 
liability except for its own negligence the might testify as to wha t the message directed, 
par ty seeking to recover from it must make as tending to show his good faith in acting 
out such negligence: Ibid. thereunder, such evidence bearing upon the 

A telegraph company may contract to re- question whether the plaintiff, in the exercise 
strict its liability, bu t it cannot contract of ordinary diligence and intelligence, was 
against its own negligence in failing to trans- authorized to interpret the language of the 
mi t and deliver a message: .Barkness v. West- dispatch as he did: Ibid, 
ern Union Tel. Co., 73-190. An action for mistake in the transmission of 

To entitle a party to recover for a mistake a message from a broker to his principal may 
in the transmission of a message he must be brought by the principal in his own name : 
prove something more than mistake and dam- Ibid. 
age. He must show tha t the mistake was Where an agent sends or receives a telegram 
caused by the fault of the company, and tha t for the benefit and use of an undisclosed prin-
it might have been avoided if defendant's in- cipal such principal may recover damages sus-
s t ruments had been good ones and his agents tained by reason of the negligence or delay of 
had been skillful operators and exercised the the company in delivering it, and the recovery 
proper diligence in respect to the transmission cannot be limited to the amount which the 
and receipt of the message in question: Aikin agent could have recovered for damages sus-
v. Western Union Tel. Co., 69-31. tained by him individually: Harknessv. West-

An instruction imposing liability upon a ern Union Tel. Co., 73-190. 
company upon proof of a mistake wi thout 

TAXATION OF TELEGRAPH LINES. 

2 1 0 9 . 17 G. A., ch. 59, § 1. All telegraph lines built and operated within 
the state of Iowa shall be subject to taxation, as hereinafter required. 

These provisions as to taxation of telegraph nies: Iowa Union Telephone Co. v. Board of 
companies are applicable to telephone compa- Equalization, 67-250. 

2 1 1 0 . A n n u a l report . 17 G. A., ch. 59, § 2. I t shall be the duty of the 
president, vice-president, general manager or superintendent of every telegraph 
company operating a line in this state, to furnish the auditor of state, on or 
before the first Monday of May in each year, a statement under oath, and in 
such form as the auditor may prescribe, showing the following facts: First — 
The total number of miles owned, operated or leased, within the state, with a 
separate showing of the number leased. Second —• The total number of miles 
in each separate line or division thereof, together with the number of separate 
wires thereon, and stating the counties through which the same is carried. 
Third — The total number of telegraph stations on each separate line, and the 
total number of telegraphic instruments in use therein, together with the total 
number of stations, other than railroad stations, maintained. Fourth — The 
average number of telegraph poles, per mile, used in the construction and 
maintenance of said lines. 

2 1 1 1 . A s s e s s m e n t . 17 G. A., ch. 59, § 3. Upon the receipt of the said 
statement from the several companies, the auditor of state shall lay the same 
before the state board of equalization at its meeting on the second Monday in 
July in each year, which shall proceed to assess said telegraph lines at the 
true cash value thereof. 

2 1 1 2 . Rate Of t a x . 17 G. A., ch. 59, § 4. The said state board shall also, 
at said meeting, determine the rate of tax to be levied and collected upon said 
assessment, which shall not exceed the average rate of taxes, general, munici
pal and local, levied throughout the state during the previous year, which rate 
shall be ascertained from the records and files in the auditor's office, which 
tax shall be in lieu of all other taxes, state and local, and shall be payable into 
the state treasury. 
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2113. W h e n d u e ; co l lect ion . 17 G. A., ch. 59, § 5. The taxes levied 
as provided by this chapter, shall become due and payable at the state treas
ury on the first day of February, following the levy thereof, and if said taxes 
are not paid as herein provided, it shall be the duty of the treasurer of state 
to collect the same by distress and sale of any property belonging to such 
company in the state, in the same manner as required of county treasurers, in 
like cases, by section eight hundred and fifty-eight of the code [§ 1340]; and 
the record of the state board in such case shall be sufficient warrant therefor. 

2114. Line opera ted b y ra i lroad. 17 G. A., ch. 59, § 6. Provided, 
however, that any telegraph line which may be owned and operated by any 
railroad company exclusively for the transaction of the business of such com
pany, and which' has been duly reported as such in the annual report of such 
company, and been duly taxed as part of the property thereof under the laws 
providing for the taxation of railway property, shall be exempt from the pro
visions of this act. 

2115. P e n a l t y . 17 G. A., ch. 59, § 7. If the officers of any company fail to 
make and file the report required by section two of this act [§ 2110] such neg
lect shall not release its lines from taxation, but the state board shall proceed 
to assess the line notwithstanding, adding thereto thirty per centum on the 
assessable value thereof. 

2116. 17 G. A., ch. 59, § 8. All acts in conflict herewith are hereby 
repealed. 
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TITLE XI. 

OP THE POLICE OP T H E STATE. 

CHAPTER 1. 

OF THE SETTLEMENT AND SUPPORT OP THE POOR. 

2117. W h o l i a b l e t o m a i n t a i n . 1330. The father, mother, and chil
dren of any poor person who is unable to maintain himself by work, shall, 
jointly or severally, relieve or maintain such poor person in such manner as 
may be approved by the trustees of the township where such poor person may 
be; but these officers shall have no control unless the poor person has applied 
for aid. [R., § 1355; G, '51, § 787.] 

A child is not liable for the support of a he was a poor person within the meaning of 
parent except as provided by statute, and this section, although he had property which 
such liability can be enforced only in the man- was appropriated and withheld from him by 
ner specified; but the obligation of a parent to such family; and therefore tha t the son was 
support a child unti l matur i ty is a perfect liable to an action by the county for support 
common-law d u t y : Dawson v. Dawson, 12- furnished to him, and tha t the county, al-
512. though having the r ight of action against the 

Where one was afflicted with disease and wife, might waive it and enforce recovery 
cruelly treated by the members of his family, against the son: Jasper County v. Osborn, 59-
so tha t he was driven from home, held, tha t 208. 

2118. S a m e . 1331. In the absence or inability of nearer relatives, the 
same liability shall extend to the grandparents, if of ability without personal 
labor, and to the male grandchildren who are of ability by personal labor or 
otherwise. 

2119. P u t a t i v e f a t h e r . 1332. The word " fa the r" in this chapter in
cludes the putative father of an illegitimate child, and the question of his 
being the father may be tried in any action or proceeding to recover for, or 
to compel the support of an illegitimate child. But there shall be no obliga
tion to proceed against the putative father before proceeding against the 
mother. [R., § 1356; C , '51, § 788.] 

The county is not required to thus proceed After recognition of an illegitimate child 
against the father of an illegitimate child be- the father is chargeable with its support, the 
fore proceeding against the mother : McAn- same as with that of a legitimate child: State 
drew v. Madison County, 67-54. v. Hastings, 74-574 

2120. P r o c e e d i n g to c o m p e l . 1333. Upon the failure of such relatives 
so to relieve or maintain a poor person who has made application for relief, the 
township trustees may apply to the circuit [district] court of the county where 
such poor person resides, for an order to compel the same, and all provisions 
of this chapter relating to trustees shall apply to any other officers of a 
county, township, or incorporated town, or city, charged with the oversight 
of the poor. [R., § 1357; C.,"51, § 789.] 

2121. N o t i c e . 1334. At least ten days' notice of the application shall be 
given in writing, which shall be served as original notice in an action. In 
such proceedings the county is plaintiff, and the person to be charged is defend
ant. [R., § 1358; C , '51, § 790.] 

2122. S a m e . 1335. The court shall make no order affecting a person not 
served, but may notify him at any stage of the proceedings. [R., § 1359; 
0., '51, § 791.] 
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2 1 2 3 . H e a r i n g . 1336. The court may proceed in a summary manner to 
hear the allegations and proofs of the parties, and order any one or more of 
the relatives of such poor person who appear to be able, to relieve and main
tain him, charging them, as far as practicable, in the order above named, and 
for that purpose making new parties to the proceedings when necessary. 
[R., §1360; C , '51, §792.] 

2 1 2 4 . Order. 1337. Such order may be for the entire or partial support 
of the poor person, and it may be for the support, either by money or by tak
ing the poor person to a relative's house, or the order may assign the poor 
person for a certain time to one, and for another period to another relative, 
as may be adjudged just and convenient, taking into view the means of the 
several relatives; but no person shall be sent to the house of any relative wTho 
shall be willing to pay the amount necessary for his support. [R., § 1361; 
C , ' 5 1 , §793.] 

2 1 2 5 . M o n e y va lue . 1338. If the court order the relief in any other 
manner than in money, it shall fix a just weekly value upon it. [R., § 1362.] 

2 1 2 6 . C h a n g e . 1339. The order may be specific in point of time, or it 
may be indefinite until the further order of the court, and may be varied from 
time to time when the circumstances require it, on the application of the 
trustees, of the poor person, or of any relative affected by it, upon ten days' 
notice being given. [R., § 1363; C , '51, § 795.] 

2 1 2 7 . P a y m e n t . 1340. When money is ordered to be paid, it shall be 
paid to such officer as the court may direct. [R., § 1364; 0., '51, § 796.] 

2 1 2 8 . E x e c u t i o n . 1341. If any person fails to render the support or
dered, on the affidavit of one of the proper trustees showing the fact, the court 
may order execution for the amount due, rating any support ordered in kind 
as before assessed. [R., 1365; C , '51, § 797.] 

2 1 2 9 . Appea l . 1342. An appeal may be taken from such judgment as 
from other judgments of the circuit [district] court. [R., § 1366; 0., '51, § 798.] 

[The word " any " is erroneously substituted for " an " in the first line in the printed Code.] 

2 1 3 0 . A b a n d o n m e n t ; se izure of p r o p e r t y . 1343. Whenever a father, 
or mother, abandons children, or husband abandons his wife, or wife her hus
band, leaving them chargeable, or likely to become chargeable, upon the pub
lic for their support, the trustees of the township where such abandoned 
person may be, upon application being made to them, may apply to the clerk 
of the circuit [district] court or judge thereof of any county in which the 
parties reside, or in which anjT estate of such absconding father, mother, hus
band or wife, may be, for an order to seize the same, and, upon due proof of 
the above facts, the clerk of the court or judge may issue an order authorizing 
the trustees or the sheriff of the county to take into their possession the 
goods, chattels, things in action, and lands of the person absconding. [R%) 
§1367; C., '51, § 799.] 

[The word "thereof" is erroneously omitted in the printed Code after " judge" in the sixth 
line.] 

2 1 3 1 . P r o p e r t y appropr ia ted . 1344. By virtue of such order, the 
tiustees or sheriff may take the property wherever the same may be found, 
and shall be vested with all the right and title to the personal property, and 
to the rents of the real property, which the person absconding had at the time 
of his departure. [R., § 1368 ; ' C , '51, § 800.] 

2 1 3 2 . R e a l e s t a t e . 1345. Such order, when affecting any real estate, 
may be entered in the incumbrance book, and all sales, leases, and transfers 
of any such property, real and personal, made by the person after the issuing 
and entry of the order shall be void. [R., § 1369; C., '51, § 801.] 
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2 1 8 3 . I n v e n t o r y . 1346. The trustees or sheriff shall immediately make 
an inventory of the property so seized by them, and return the same, together 
with the proceedings, to the court, there to be filed. [R., § 1370; C., '51, 
§ 802.], 

2 1 3 4 . D i s c h a r g e ; sale . 1347. The court, upon inquiring into the facts 
and circumstances of the case, may discharge the order of seizure; but if it 
be not discharged, the court shall have power to direct from time to time 
what part of the personal property shall be sold and how, and how much of 
the proceeds of such sale, and of the rents and profits of the real estate shall 
be applied to the maintenance of the children, wife, or husband, of the person 
so absconding. [R., § 1371; G, '51, § 803.] 

2 1 3 5 . R e s t o r a t i o n ; s ecur i ty . 1348. If the party against whom such 
order issued, return and support the person so abandoned, or give security to 
the county, satisfactory to the clerk of the circuit [district] court, that such 
person shall not become chargeable to the county, the order shall be dis
charged by another order from such clerk, and the property taken and re
maining restored. [R., § 1372; C , '51, § 804.] 

2 1 3 6 . Trial b y j u r y . 1349. The defendant may demand a jury in the 
trial contemplated, on the question of his ability and of his obligation to sup
port a poor relative; and also on the questions of abandonment and liability 
to become a public charge as provided above, which demand may be made 
upon the inquiry contemplated above, and such inquiry shall take place on 
the request of the defendant unless it be ordered on the motion of the court 
itself with notice to the defendant. [R., § 1373; G, '51, § 805.] 

2 1 3 7 . R e c o v e r y b y c o u n t y . 1350. Any county having expended any 
money for the relief of a poor person under the provisions of this chapter, 
may recover the same from any of his kindred mentioned in sections one 
thousand three hundred and thirty, and one thousand three hundred and 
thirt3'-one of this chapter [§§ 2117, 2118], by an action brought in any court 
having jurisdiction within two years from the payment of such expenses. [R , 
§1374; C , '51, §806.] 

The kindred may be made liable as here pro- and he cannot be held liable on an implied 
vided without any proceedings having been promise: Bremer County v. Curtis, 54-72. 
insti tuted under § 2120 et seq.: Boone County Nor can the county recover from his estate 
v. Ruhl, 9-276. for such aid; and this is t rue notwithstanding 

There is no statute making a pauper liable the provision as to the liability of relatives: 
to the county for aid furnished him as such, Ibid. 

2 1 3 8 . B y re lat ive . 1351. A more distant relative who may have been 
compelled to aid a poor person, may recover from any one or more of the 
nearer relatives, and any one so compelled to aid may recover contribution 
from others of the same degree. [R., § 1375; C , '51, § 807.] 

[The word " any " in the thi rd line is erroneously omitted in the printed Code.] 

2 1 3 9 . S e t t l e m e n t ; h o w acquired . 1352. Legal settlements may be ac
quired in the counties as follows: 

1. Any person having attained majority, and residing in this state one year 
without being warned as hereinafter provided, gains a settlement in the county 
of his residence; 

2. A married woman follows and has the settlement of her husband, if he 
have any within the state, and if she had a settlement at the time of marriage 
it is not lost by the marriage; 

3. A married woman abandoned by her husband, may acquire a settlement 
as if she were unmarried; 

4. Legitimate minor children follow and have the settlement of their father 
if he have one, but if he has none, then that of their mother; 

5. Illegitimate minor children follow and have the settlement of their 
mother, or if she have none then that of the putative father; 
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6. A minor whose parent has no settlement in this state, and a married 
woman living apart from her husband and having no settlement, and wThose 
husband has no settlement in this state, residing one year in any county gains 
a settlement in such county; 

7. A minor bound as an apprentice or servant, immediately upon such bind
ing, if done in good faith, gams a settlement where his master has one. [R., 
§ 1376; C , '51, § 808; 10 G. A., ch. 40.] 

The residence contemplated in this section provided in this section, a l though he becomes 
is his " personal presence in a fixed, perma- insane and is removed to the hospital before 
nent a b o d e : " Cerro Gordo County v. Wright the expiration of the year. Such removal 
County, 50-439. to the hospital is not an interrupt ion of his 

Facts considered as showing wha t was the residence: Washington County v. Mahaska 
county of residence of the person receiving County, 47-57. 
relief: Cerro Gordo County v. Hancock A person who is insane and helpless and 
County, 58-114. does not voluntarily change his place of resi-

A prima facie case of settlement is made by dence, but is a simple, passive subject wi thout 
proving residence, unless it be proven or con- exercise of volition, does not acquire a settle-
ceded that the party is a married woman; in ment upon being removed from one county to 
such case it might be necessary to prove either another at the expense of the former : Fayette 
tha t her husband resides in the same county County v. Bremer County, 56-516. 
or tha t she has been deserted by h i m : Scott If taken from one county to t he other a t 
County v. Polk County, 61-616. the suggestion of the former county, merely 

The provision of the section above referred tha t the charge of the person m a y remain 
to is applicable to the case of an insane per- wi th the same par ty who has had such charge, 
son who becomes a county charge: Ibid. the settlement will remain as though no such 

A person choosing a residence while sane, change had been made : Ibid. 
and removing there, acquires a settlement as 

2140. H o w lost . 1353. A settlement once acquired continues until it is 
lost by acquiring a new one. [R., § 1377; C , '51, § 809.] 

2141. Fore ign p a u p e r s . 1354. A person coming from another state, 
and not having become a citizen of nor having a settlement in this state, fall
ing into want and applying for relief, may be sent to the state whence he 
came, at the expense of the county, under an order of the circuit [district] 
court, or judge, otherwise he is to be relieved in the county where he ap
plies. [R., §1379; C , ' 5 1 , §811.] 

2142. W a r n i n g to depart . 1355. Persons coming from other states or 
counties who are, or of whom it is apprehended that they will become county 
charges, may be prevented from obtaining a settlement in a county by warn
ing them to depart from the same or any township thereof, and thereafter 
they shall not acquire a settlement except by the requisite residence for one 
year uninterrupted b\T another warning. [R., § 1380; C , '51, § 812.] 

2 1 4 3 . HOW served . 1356. Such warning shall be in writing, and may 
be served upon the order of the trustees of the township, or of the board of 
supervisors, by any person; and such person shall make a return of his doings 
thereon to the board of supervisors; and, if not made by a sworn officer, it 
must be verified by affidavit. [R., § 1381; C , '51, § 813.] 

A warning for the purpose of preventing a of such warning signed by the trustees thern-
pauper coming into the county from obtaining selves does not constitute a sufficient order by 
a settlement may be served upon the order of t h e m : Bremer County v. Buchanan County, 
the trustees of the township, but the service 61-624. 

2144. R e m o v a l . 1357. When a poor person applying for relief in one 
county has a settlement in another, he may be removed to the county of his 
settlement, if he be able to be removed, upon the order of the trustees of the 
township or board of supervisors of the county where he applied for relief, and 
delivered to any officer charged with tho oversight of the poor, m the county 
where his settlement is, giving written notice of the fact to the county auditor; 
or the trustees of the township, or board of supervisors of the county where 
he applied for relief, may, in their discretion, cause the auditor of the county 
where he has a settlement to be notified of his being a county charge, and, 
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thereupon, it will become the duty of the latter board to order the removal of 
the poor person, if he is able to be removed, and, if not able, then to provide 
for his relief and for refunding all expenses incurred in his behalf. [R., § 1382; 
C , '51, § 814.] 

[The word " r e f u n d i n g " in the last line is erroneously omitted in the printed Code.] 

in the latter county, held sufficient: Cerro 
Gordo County v. Wright County, 50-439. 

I t does not follow that , because a person is 
obliged to apply to the county for relief where 
he has no settlement, he should be removed at 
once to the county of his settlement, regard
less of distance, expense or other circumstances. 
The county furnishing the relief should have 
a r ight of action upon the county of the set
t lement for relief so furnished, without ob
ligating the supervisors of the latter county to 
make an order of removal : and it should be 
allowable in such cases to give notice of such 
claim for relief furnished, without requiring 
removal. The county auditor may give such 
notice, but the notice for the order of removal 
can only be given by the township trustees or 
county supervisors: Scott County v. Polk 
County, 61-616. 

Where a party removes from one county to 
another, and, before obtaining a settlement in 
the new county, receives assistance, tho county 
from which the person removes is liable there
for, al though the person to whom the relief is 
furnished did not have a "paupe r record" 
prior to such removal : Hardin County v. 
Wright County, 67-127. 

Notice by one county to another tha t a poor 
person having a settlement in the latter has 
become a county charge in the former, and 
is receiving relief, and that the count}7 of set
t lement will be held responsible, imposes on 
the lat ter county the duty of making an order 
for removal. I t is, in such case, not obliged 
to serve upon the other county notice of in
tention to contest the order for removal. If, 
instead of making the order for removal, the 
county furnishing the relief gives notice that 
the pauper has become a county charge and is 
receiving relief, and that the county of settle
ment will be held responsible, it may recover 
of the county of settlement, but the burden is 
upon it to show that the person x-elieved had 
a settlement in the defendant county : Winne
shiek County v. Allamakee County, 62-558. 

In the petition in an action by one county to 
recover from another the expenses of the sup
port of a pauper it must be averred tha t the 
defendant county is the county of the pauper's 
settlement. An averment that plaintiff is in
formed that the pauper has a settlement in 
defendant county is not sufficient: Ibid. 

Notice from the auditor of one county to 
the auditor of the other tha t relief was being 
furnished to a poor person having a residence 

2 1 4 5 . C o u n t y of s e t t l e m e n t l iable . 1358. The county where the set
tlement is, shall be liable to the county rendering relief for all reasonable 
charges and expenses incurred in the relief and care of a poor person, if no
tice of relief being rendered is given to the county of the settlement within 
a reasonable time after the county of the settlement is ascertained, and for 
the charges of removal and expenses of support incurred after notice given, 
in all cases. [R., § 1383; C , '51, § 815.] 

In the petition in an action by one county to 
recover from another the expenses of the sup
port of a pauper it must be averred that the 
defendant county is the county of the pauper's 
settlement. An averment tha t plaintiff is in
formed that the pauper has a settlement in 
defendant county is not sufficient: Winneshiek 
County v. Allamakee County, 62-558. 

Action cannot be brought by one county 
against another for charges, etc., as here con
templated, until the claim is presented to the 
board of supervisors of the county liable, and 
payment demanded as provided in S 3815: 
Cerro Gordo County v. Wright County, 50-439. 

Ignorance of the fact of the pauper's settle
ment will not prevent the s tatute of limita
tions from running against such claim: Wash
ington County v. Mahaska County, 47- 57. 

2 1 4 6 . N o t i c e Of contest . 1359. Such order of removal shall be bind
ing on the county to which the removal is to be made, unless, within thirty 
days after receipt of the notice provided by section thirteen hundred and 
fifty-seven [§ 2144], it gives notice to the auditor of the county making such 
order of its intention to contest the same. In such case, the proper settlement 
of the pauper in such county may be tested and determined in an action 
brought to recover the amount already expended in his behalf. A notice of 
such action, signed by the county auditor, shall be served on the auditor of the 
other county, specifying the amount claimed and the facts out of which the 
claim arises, and no other proceeding shall be necessary to commence the ac
tion. The notice hereinbefore provided for, and a transcript of wdiatever 
other proceedings or papers there may be relative to the matter, shall be filed 
in the office of the clerk of the circuit [district] court, and the cause may be 
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entitled as of the county issuing the order as plaintiff against the county con
testing the same as defendant. [R., § 1384; C., '51, § 816.] 

The county applied to for relief m a y make its intention to contest the removal : Winne-
an order of removal to the county of the shiek County v. Allamakee County, 62-558. 
pauper's settlement, and give notice thereof, Under the section as it stood before the 
•or it may give to the county of the sett lement abolition of the circuit court tha t court had 
notice that such pauper has become a county exclusive jurisdiction, and the case could not 
charge. In the latter case the county noti- be taken to the district court even by consent 
tied is not under obligation to give notice of of part ies: Ibid.; Cerro Gordo County v. 

Wright County, 59-485. 

2 1 4 7 . T r i a l . 1360. The cause may be tried as other actions at law, but 
no pleadings are necessary, the only issues being whether the pauper had a 
settlement in the county to which he was ordered to be removed at the time 
of such order, and whether the amount claimed, or any part thereof, was act
ually and properly expended by the plaintiff county in his behalf; and the 
burden of proof shall be on the county making the order of removal. [R., 
§ 1385; C , '51, § 817.] 

2148. Relief by trustees; overseer of the poor. 1361; 18 G. A., ch. 
133. The trustees of each township shall provide for the relief of such poor 
persons in their respective townships as should not in their judgment be sent 
to the county poor-house. But where a city of the first or second class or act
ing under special charter is embraced within the limits of any township, the 
board of supervisors may appoint an overseer of the poor, who shall have within 
said city all the powers and duties conferred by this chapter on the township 
trustees. The relief thus lurnished may be in the form of food, clothing, fuel, 
lights, rent, medical attendance or money; but exclusive of medical attend
ance the relief thus furnished shall not exceed the sum of two dollars per week 
for each person. And when in the opinion of the trustees or overseer the per
son asking aid, or any member of his family, is able to work, and such a con
dition would not be oppressive, they may require the person or any member 
of his family who is able, as a condition on which relief shall be granted to 
earn the relief by labor on the public highway at the rate of not to exceed 
sixty-five cents per day. The trustees of townships or overseers of the poor 
are also authorized to grant relief by furnishing food to transient persons 
who appear needy, and who are able to work; but such relief shall not ex
ceed the sum of forty cents per day ; and they may require such able-bodied 
persons to labor faithfully on the streets or highway at the rate of five cents 
an hour in payment for and as a condition of granting the relief. Said labor 
shall be performed under the direction of the officer having charge of work
ing streets or highways. [12 Gr. A., ch. 95, § 1.] 

Where a board of supervisors appoints an the services rendered: Hunter v. Jasper 
overseer of the poor for a city of the first or County, 40-568. 
second class the power conferred upon such "Medical a t t e n d a n c e " is not restricted to 
overseer is exclusive of that of the trustees of the services of a physician, but may include 
the township in which such city is located: nursing, etc., and the expense thereof is not 
Hoyt v. Black Hawk County, 59-184. limited to $2 per week : Scott v. Winneshiek 

The township trustees having provided re- County, 52-579. 
lief, the board of supervisors cannot limit the The board of supervisors have power to de-
amount of such relief unless they establish a termine under § 2152 whether they will con-
limit before the relief is rendered as m a y be tinuo or deny the relief thus g ran ted : Ellison 
done by § 2150. If no limit is established v. Harrison County, 74-494, 
the board must pay the reasonable value of 

2149. Soldiers or families. 1362; 16 G. A., ch. 26; 17 G. A., ch. 37. 
In no case shall a soldier, or the widows or families of soldiers, requiring pub
lic relief, be sent to the county poor-house when they can and prefer to be re
lieved out of the poor-house. All other persons in families requiring such aid, 
may, at the discretion of the board of supervisors, or the overseer of the poor 
under the supervision of the board of supervisors of such county, be sent to 
the county poor-house, or receive such aid out of poor-house, as the board 

V O L . 1 — 36 
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may deem necessary, not to exceed the extent as above provided. [Sjme, 
§ 2.'] 

2 1 5 0 . C o u n t y e x p e n s e . 1363. All moneys expended as contemplated 
in the two preceding sect.ons. shall be paid out of the county treasury, after 
the •jnoper account rendered thereof «hall have been approved by the board 
of supervisors of the respective counties, and m all cases the necessary appro
priations therefor shall be made by the respective counties. But the board of 
supervisors may limit the amount of relief thus to be furnished. [Same, § 3.j 

Any limit to the amount of relief to be fur- the services rendered: Hunter v. Jesjir 
msh< d must be fixed in advance, otherwise County, 40-568. 
the board must pay the reasonable value of 

W H E R E TIIBt lE IS NO POOK-HOTJSK. 

2 1 5 1 . T o w n s h i p t r u s t e e s . 1304. The trustees in each township, m 
counties where there is no poor-house, have the oversight and care of ad poor 
persons in their township, and shall see that they receive proper care, until 
provided lor by the board of supervisors. [R., § 1387; C , '«51, § 819. | 

2152. Application for relief; action of supervisors. 1365; 22 G. 
A., ch. 101. The poor must make application for rebel' to the trustees of the 
township where they may be, and, if the trustees are satisfied that the appli
cant is in such a state of want as requires relief at the public expense, they 
mav afford such relief subject to the approval of the board of supervisors as 
the necessities of the person require, and shall report the case forthwith to the 
board of supervisors, who may continue or deny relief as they find cause. 
The board of supervisors may examine into all claims including claims for 
medical attendance allowed by the township trustees for the support of the 
poor and if they find the amount allowed by said trustees to be unreasonable, 
exorbitant or tor any goods or services other than for the necessaries of life, 
they may reject or diminish the claim as in their judgment would be right 
and just, and this act shall apply to all counties in the state whether there are 
poor-houses established in the same or not: Provided that this act shall apply 
to acts oi" overseers of poor m cities as well as to township trustees. [R., 
§ 13b8; C , '51, §820.] 

The township trustees may bind the county visors otherwise order, even though the t iust-
for medical services reudeiod at their instance ees fail to report the case to the bo j id : and 
to poor s;ck persons in their township while the trustees, in such case of failure to report, 
the board of supervisors is not m session, will be held liable to the county for damages 
Whether the physician employed by the trust- arising from continuance of aid to persons not 
ees has a ri-riit to compensation lor services properlj entitled to i t : Mansfieldv. Sac County, 
rendered al ter the trustees ought to have re- 60-11. 
ported to the board, though he was not noti- .Recovery cannot be had for aid furnished 
fled of tceir failure to do so, quwre: Cooledge befoie application is made to the trustees, and 
v. Mahaska County, 24-211. tho furnishing of such aid is authorized bj ' 

Wi th the trustees rests, m the first instance, t h e m : Ibid. 
the determination of the question whether a The board have the authori ty to continue or 
poor person Leeds aia, and the nature ot the deny the relief to persons to whom relief has 
relict to ho given, and iJ made in good faith been granted by the township trustees under 
it binds the boatd of supervisors: Armstrong the provisions of g 2148: Ellison v. Harrison 
v. Tama County, 34-309. County, 74-494. 

W h o e in? board of supervisors, as a matter Writ ten orders of the township trustees for 
of precaution and m the interest of economy, relief upon which the board of supervisors act 
employ a convenient and competent physician, are valid al though not made of record as re
in advance, to iurmsh to all poor persons of quired in general with reference to the action 
t h " county all mi diaries and medical aid that of the trustees by g§ 531 and 531: Btemer 
they m a / require, the trustees cannot disre- County v. Buchanan County, 61-624. 
gard sneii employment and render tne county The duty ot die township trustees when ap-
liable for ser\ ices rendered by a physician em- plied to lor relief tor the poor is not to be de-
plojeu by tiieiu: jjuvsfield v. Sac County, 59- termined by \ e ry rigid rules; they must, in 
694; Gawley v. Jones County, 60-159. the exercise of a wise discretion, grant relief 

When the t in-tees authorize aid to be fur- where they judge that humani ty requires it. 
nished to a poor person, it may be continued, Where they act in good iaith, or without abuse 
if done in gowd faith, until the boaid of super- of discretion, their action is not subject to re-
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view: Hardin County v. Wright County, 67- A pauper resident of one township who re~ 
127. ceives an injury while temporari ly in another 

The fact tha t the par ty to whom relief is township may lawfully receive aid by order 
furnished has, in fact, property, will not ren- of the trustees of the l a t t e r : Mussel v. Tama 
der the furnishing of relief nceessarilj* im- County, 73-101. 
proper" Ibid. 

2 1 6 3 . E x p e n s e p a i d b y c o u n t y . 1366. All claims and bills for the 
care and support of the poor shall be certified to be correct by the proper 
trustees and presented to the board of supervisors, and, if they are satisfied 
that they are reasonable and proper, they are to be paid out of the county 
treasury. In no case shall a trustee, or either of the trustees, nor overseer of 
the poor, draw an order upon himself, or upon either of the board, for sup
plies for the poor, except such trustees or overseer has a contract to furnish 
such supplies. [R., § 1389; C , '51, § 821.] 

The obligation of the county to supnort the 
poor is purely s ta tutory: Cooledge v. Mahaska 
County, 24-211. 

Under prior statutes held tha t neither the 
county judge nor county court had jurisdic
tion over the settlement or support of the poor, 
such jurisdiction being vested in the board 
ol supervisors: Lucas County v. Ringgold 
County, 21-83. 

The action of the board in allowing claims 
for care and support is of a quasi-judicial 
character, but the claimant having {presented 
his bill is not limited to an appeal from the 
action of the board, but may bring suit against 
the county by ordinary proceedings: Arm
strong v. Tama County, 34-309. 

A certificate signed by the trustees, to the 
effect t ha t they had ordered the services speci
fied in claimant's bill for medical service to 
poor persons, but not stat ing that the charges 
were correct, held not a sufficient certificate 
as required bv s t a tu t e : Sloan v. Webster 
County, 61-738. 

The duty of determinin r who are to be re
lieved at the public expense pertains to the 
trustees and cannot be delegated to a physi
cian or any other person; and where blank 
certificates were filled out by two trustees and 
left with a third person in order to be filled up 
by the physician rendei'ing services to poor 
persons as ho should designate, held, tha t such 
certificates were not suhieient to entitle the 

Tho certificate of the trustees required by physician to recover from the coun ty : Ibid,, 
Where the liability of the county is directly 

pu t in issue, a member of the board of super
visors cannot be regarded as haviug waived 
the certi ficate: Ibid. 

A certificate of the trustees showing tha t 
the aid was furnished at their request and by 
their order is conclusive in tha t respect, and 
cannot be contradicted by parol evidence: 
Mussel v. Tama County, 73-101. 

tha t section to be presented with the claim to 
the board need not be made at a regular meet
ing : Hunter v. Jasper County, 40-568. 

The board of supervisors may svaive such 
certificate: Collins c. Lucas County, 50-448; 
Bradley v. Delaware County, 57-552. 

A recommendation by the trustees tha t a 
bill be paid is not equivalent to the certificate 
required, and is not sufficient to entitle claim
ant to payment of his claim from the county : 
Mansfield v. Sac County, 60-11. 

2 1 5 4 . A l l o w a n c e . 1367. The board may, in its discretion, allow and 
pay to poor persons who may become chargeable as paupers and who are 
of mature years and sound mind, and who will probably be benefited thereby, 
such sums or such annual allowance as will not exceed the charge of their 
maintenance in the ordinary mode. [R., § 1390; C , '51, § 822.] 

2 1 5 5 . A p p e a l t o s u p e r v i s o r s . 1368. If any poor person, on applica
tion to the trustees, is refused the required relief, he may apply to the board 
of supervisors, who, on examination into the matter, may direct the trustees 
to afford relief, or they may direct specific relief. [R., § 1391; C , '51, § 823.] 

SUJPEEVISOKS MAY CONTRACT. 

2 1 5 6 . S u p p o r t of c o u n t y p o o r . 1369. The board of supervisors may 
enter into contract with the lowest bidder through proposals opened and ex
amined at a regular session of the board, for the support of all the poor of 
the county for one year at a time, and may make all requisite orders to that 
effect; and shall require such contractor to give bonds in such sum as they 
deem sufficient to secure the faithful performance of the same. [R., § 1393; 
C . '51, § 825.] 

2 1 5 7 . S u p e r v i s i o n . 1370. When such a contract is made, the board shall, 
from time to time, appoint some person to examine and report upon the man-
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ner the poor are kept and treated, which shall be done without notice to the 
person contracting tor their support; and, if upon due notice and inquiry, the 
board find that the poor are not reasonably and properly supported or cared 
for, they may, at a regular session, set aside the contract, making proper allow
ances ior the time it has been m force. [R., § 1391; 0., '51. § 826.] 

2158. E m p l o y m e n t of p a u p e r s . 1371. Any such contractor may 
employ a poor person in any work for which his age, health and strength is 
competent, subject to the control of the trustees, and in the last resort of the 
board of supervisors. [R., § 1395; C , '51, § 827.] 

SUPBEVISOKS MAT ESTABLISH P 0 0 B - H 0 U S B . 

2159. S u b m i s s i o n t o v o t e . 1372. The board of supervisors %of each 
county may order the establishment of a poor-house in such county whenever 
it is deemed advisable, and also the purchase of such land as may be deemed 
necessary for the use of the same, and may make the requisite contracts and 
carry such order into effect, provided the cost of said poor-house and land 
shall be first estimated bv said board and aDproved by a vote of the people. 
[R., §1396; C , ' 5 1 , §828.] 

2 1 6 0 . C o n t r a c t s ; g o v e r n m e n t , 1373. The board of supervisors, or 
.my committee appointed by them for that purpose, may make all contracts 
and purchases requisite for the poor-house, and may prescribe rules or regu
lations for the management and government of the same, and for the sobriety, 
morality, and industr}' of its occupants. [R., § 1401; C , '51, § 833.] 

2 1 6 1 . S t e w a r d a p p o i n t e d . 1374. The board may appoint a steward of 
the poor-house, who shall be governed in all respects by the rules and regula
tions of the board and its committees, and may be removed by the board at 
pleasure, and who shall receive such compensation, perform such duties, and 
give such security for his faithful performance as the board may appoint. 
[R., §1402; C , '51, § 834.] 

The steward of the poor-house is also steward the steward as to deprive themselves of the 
of the poor-farm: State v. Plainer, 43-140. power of removal at pleasure: Ibid. 

The board cannot make such contract with 

2 1 6 2 . D u t y of. 1375. The steward shall receive into the poor-house any 
person producing an order as hereinafter provided, and enter in a book to be 
kept for that purpose the name and age, and the date of the reception of such 
person. [R., § 1403; C , '51, § 835.] 

2 1 6 3 . E m p l o y m e n t of p a u p e r s . 1376. He may require of persons so 
admitted, such reasonable and moderate labor as may be suited to their ages 
and bodily strength, the proceeds of which, together "with the receipts of the 
poor-farm, if there be one, shall be appropriated to the use of the poor-house 
m such manner as the board may determine. [R., § 1404; C , '51, § 836.] 

The steward of the poor-house is steward of the poor-farm: See note to § 2161. 

2 1 6 4 . A d m i s s i o n t o p o o r - h o u s e . 1377. No person shall be admitted 
to the poor-house, unless upon the written order of a township trustee or 
member of the board of supervisors, and relief is to be furnished ra the poor-
house only, when the person is able to be taken there, unless in the cases 
hereinbefore provided. [R., § 1405; 0., '51, § 837.] 

2 1 6 5 . B i n d i n g o u t . 1378. The board may bind out such poor children 
of the poor-house as they believe are likely to remain a permanent charge on 
the public, males until eighteen and females until the age of sixteen, unless 
sooner married, on such terms and conditions as prescribed in the chapter con
cern1 ng master and apprentices. And they may bind for shorter periods on 
such conditions as they in ay adopt. LR-> § 1407; C , '51, § 839.] 



CoDK.gg 1379-136 j.] CAKE OF THE INSANE. 565 

2 1 6 6 . Discharge . 1379. When any inmate of the poor-house becomes 
able to support himself, the board may order his discharge. [R., § 1408; C , 
'51, § 840.] 

2 1 6 7 . Vis i ta t ion of poor-house . 1380. The board shall cause the poor-
house to be visited at least once a month by one of their body, who shall care
fully examine the condition of the inmates and the manner in which they are 
fed and clothed and otherwise provided for and treated, ascertain what labor 
they are required to perform, inspect the books and accounts of the steward, 
and look into all matters pertaining to the ooor-house and its inmates and re
port to the board. [R., § 1410; 0., '51, § 842.] 

2 1 6 8 . E x p e n s e s ; t a x . 1381; 17 G. A., ch. 166. The expense of support
ing the poor-house shall be paid out of the county treasury in the same man
ner with other disbursements for county purposes; and in case the ordinary 
revenue of the county prove insufficient for the support of the poor, the board 
may levy a poor tax not exceeding one mill on the dollar, to be entered on the 
county list and collected as the ordinary county tax. The expense of the 
poor-house shall include such an amount of tuition for the instruction of the 
pauper children as the whole number of days' attendance of such pauper chil
dren is to the total number of days' attendance in the school at which such, 
pauper children attend, and such amount shall be paid into the treasury of the 
district where said children attend. [R., § 1412; C., '51, § 844.] 

[By 16 G. A., ch. 149, and 21 G. A., ch. 10, the section is amended so as to make the limit 
of the amount of tax one and one-half mills; "provided that the provisions of this act shall 
not apply to counties in which the population is less than fourteen thousand inhabitants."] 

The increase of the amount of the tax to one ber fixed in the amendment: Lucas County v. 
and one-half mills is not applicable to counties Chicago, B. & Q. R. Co., 67-541. 
in which the population is less than the nuui-

2 1 6 9 . Let t ing out . 1382. The board is invested with authority to let 
out the support of the poor, with the use and occupancy of the poor-house 
and farm for a period not exceeding three years. [R., § 1415; C , '51, § 847.] 

C H A P T E R 2. 

Or THE CAKE OF THE INSANE. 

2 1 7 0 . Hosp i ta l s e s tab l i shed; t r u s t e e s . 1383. The hospital fo* the 
insane, located at Mount Pleasant, in Henry county, shall be known by the 
name of the Iowa hospital for the insane at Mount Pleasant; and the hospital 
for the insane, located at Independence, in Buchanan county, shall be known 
by the name of the Iowa hospital for the insane at Independence. Each of 
said hospitals shall be under the charge of five trustees, two of whom may be 
women, three of whom shall constitute a quorum for the transaction of busi
ness; and in future no member of the general assembly shall be eligible to 
that office. When the term of a trustee expires, his successor shall be ap
pointed by the general assembly for four years; but no vacancy shall be filled 
until the number of trustees is reduced to the number provided in this section. 
No trustees shall receive pay for more than thirty days in any year. [13 G. 
A., ch. 109, § 1.] 

[As to the additional hospital for the insane at Clarinda, see §§ 2182-2188.] 

2171. Compensation; meetings. 1384; 17 G. A., ch. 100, § 1; 20 
G. A., eh. 66. The trustees shall be paid five cents per mile for each mile trav
eled, and five dollars per day during the time they are actually engaged in 
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the discharge of their official duties, from the state treasury, out of a ay mon8}Ts 
not otherwise appropriated, by an order drawn by the secretary of the board 
and approved by the board. Each board of trustees shall hold an annual 
meeting upon tho second Wednesday of July at the hospital, when they shall 
choose one of their number president and another secretary, and shall also 
choose a treasurer for the year then ensuing and until their successors are elected 
and qualified. They shall also hold quarterly meetings on the second Wednes
day in October, January, and April. [Same, § 3 ; 14 Gr. A., ch. 135, § 1.] 

[This section is modified as to compensation of trustees by § 5104.] 

2 1 7 2 . V i s i t a t i o n ; r e c o r d ; r e p o r t . 1385. The board of trustees, or a 
majority thereof, shall inspect the hospital under their charge at each quar
terly meeting and a committee may visit the hospital monthly. The trustees 
shall make a record of their proceedings in books kept lor the purpose; and 
at the annual meetings preceding the regular sessions of the general assembly, 
ih"Y shall mrko a report to the governor of the condition and wants of tho 
hospital, which shall be accompanied by full and accurate reports ot its super
intendent and treasurer, and an account of all moneys received and disbursed. 
[13 G. A., ch. 109, § 5.J 

[A) to t ime wl ea reports of boards of trustees of state institutions are to bo filed, and the 
publication thereof, see gg 122-126.] 

2 1 7 3 . M a n a g e m e n t . 1386; 15 G. A., ch. 53. § 1. The trustees shall have 
the general control and management of the hospital under their charge; shall 
mnke all by-laws necessary for the government of the same, not inconsistent 
with the laws and constitution of the stare, and conduct the affairs of the in
stitution m accoidance with the laws and by-laws regulating the same. They 
shall appoint a medical superintendent, and upon the nomination of the su-
penntendeat. Amll appoint an assistant physician or physicians, a steward, and 
a matron, who shall reside iu the hospital and be st_yled resident officers of the 
«amo, and bo governed and subject to all the laws and by-laws for the gov
ernment ol the said institution. But the same person shall not hold the office 
ol superintendent and steward. They may, also, in their discretion, and upon 
("he nomination of the superintendent appoint a chaplain and prescribe his 
duties. Tho bojnl of trustees shall, from time to time, fix the salaries and 
wages of the officers and other employees of the hospital, and certify the same 
to the auditor of state; and they may remove any officer or other employee 
of such ribUtufion. [Same, § 6; Ex.'S., 9 G. A., ch. 19, § 1; 11 G. A., ch. 100; 
13 G. A., ch. 131; 14"G. A., ch. 135, § 1.] 

2 1 7 4 . . P r o p e r t y i n t r u s t . 1387. The board of trustees may take, in the 
name of the state, and hold in trust for the hospital, any land conveyed or de
vised, and any money or other personal property given or bequeathed, to be 
a polied for any uurpose connected with the institution. [13 G. A., ch. 109, 
§ <7-J 

2175. Officers not to be interested in contracts. 1388. No trustee, 
or officer ox the hospital, shall be, either directly or indirectly, interested in 
che purchase ol* buduing material, or any article for the use of the institution. 
[Same, § 8.J 

2 1 7 6 . T r u s t e e s ine l ig ib l e . 1389. No trustee shall be eligible to the 
office ol steward or superintendent of the hospital during the term for which 
he was appointed, nor within one year alter his term shall have expired. 
[Same, § 3.] 

2 1 7 7 . ' i - r e a su io r . 1390; 17 G. A., ch. 100, § 2. The treasurer shall ex
ecute a bond to the state oi Iowa for the use of the hospital (naming winch), 
m double the highest amount of money likely to come info his hands, and 
with such £.eciifi.ties as the executive council shall require, conditioned that he 



CODE, §§ 1391-1394.] CARE OF THE INSANE. 567 

will faithfully perform the duties of his office, and pay over and account for 
all money that shall come into his hands, and shall be filed with the secretary 
of stale. l i e shall receive such compensation as the board shall ilx, not ex
ceeding one-half of one per cent, on all moneys paid out b}T him. Upon au
thority granted by the board, he may draw from the state treasury, out of 
money not otherwise appropriated, upon his order, approved by tho superin
tendent and not less than two of the trustees, and under seal of the hospital, 
a sufficient amount quarterly for the purpose of defraying any deficiencies 
that may arise m the current expenses of the hospital, but the a m o m t of each 
requisition shall in no case exceed sixteen dollars per month for each public 
patient in ihe hospital, taking the number of such patients on the fifteenth 
day of each month as the average number on which the estimate shall be 
made, the number then in the hospital to be certified to the auditor of state 
by the superintendent and steward, which certificate shall accompany the req
uisition. But no part of the money so drawn for current expenses shall be 
used in making improvements. Upon the presentation of such order to the 
auditor of state, he shall draw a warrant upon tho treasurer of stale for the 
amount therein specified, not exceeding tho amount for each patient hereinbe
fore specified. [Same, §10 ; 14 G. A!", ch. 135, § 1.] 

2 1 7 8 . S u p e r i n t e n d e n t . 1391. The superintendent of the hospital shall 
be a physician of acknowledged skill and ability in his profession. He shall 
be the chief executive officer of the hospital, and shall hold his office for six 
years unless sooner removed as above provided. l i e shall have the entire 
control of the medical, moral, and dietetic treatment of the patients, and he 
shall see that the seveial officers of the institution faithfully and diligently 
discharge their respective duties. He shall employ attendants, nurses, serv
ants, and such other persons as he may deem necessary for the efficient and 
economical administration of the affairs of the hospital, assign them their 
respective places and duties, and may, at any time, discharge any of thenx 
from service. [13 G. A., ch. 109, § 11.] 

2 1 7 9 . S t e w a r d . 1392; 15 G. A., ch. 53, § 1. The steward, under the di
rection of the trustees and superintendent, shall make all purchases for the 
ho»pi'tal where and m such manner as they can be made on the best terms, 
keen the accounts, pay all employees, and have a personal superintendence of 
the farm. He shall take duplicate vouchers for all purchases made, and for 
ail wages paid by him, which he shall submit to the trustees at each of their 
quarterly meetings, for their examination and approval. Such settlement of 
accounts shall be made by the board of trustees in open session, and shall not 
be intrusted to a committee. The trustees shall, after examining and approv
ing such vouchors, file one set/ of them with the auditor of state. The books 
and papers of the steward and treasurer shall be open at all times to the in
spection oi aii}7 one of the trustees, state officers, or members of the general 
assembly. [13 G. A., ch. 109, § 12; 14 G. A., ch. 135, § l.J 

2 1 3 0 . Goal. 1393. The superintendent shall provide an official seal, upon 
which snail be inscribed the statute name of the hospital under his charge, and 
the name of tho state. [13 G. A., ch. 109, § 13.] 

2 1 8 1 . A s s i s t a n t p h y s i c i a n s . 1394. The assistant physicians shall be 
medical men ol such character and qualifications as to be aoie to perform the 
ordinary duties ol the superintendent during his necessary absence, or inability 
to j ct. [Same, g 14.] 

HOSPITAL T'OE T H E IHSANJB AT CLAEINDA. 

2 1 8 2 . N a m e . 22 G. A., ch. 75, § 1. The hospital for the insane, located 
a t (Jlarhnla, in Page county, shall be known by the name of the Iowa hospital 
for the insane at (Jlarmda. 
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2183. T r u s t e e s . 22 G. A., ch. 75, § 2. Said hospital shall be under the 
charge and control of five trustees, one of whom may be a woman, one of 
whom shall be a resident of Page county, three of whom shall constitute a 
quorum for the transaction of business; but three affirmative votes shall be 
necessary to carry any measure, and no member of the general assembly shall 
be eligible to that office. 

2 1 8 4 . E l e c t i o n ; office. 22 G. A., ch. 75, § 3. Said trustees shall be elected 
by the twenty -second geneial assembly, two of whom shall be elected for two 
years, two ot whom shall be elected lor four years, and one of whom shall be 
elected for six years, their term of office to commence on the second "Wednes
day of March, 1888. 

2 1 8 5 . D u t i e s a n d p o w e r s . 22 G. A., ch. 75, § 4. The duties and powers 
of said trustees shall be as the duties and powers of the trustees of the hospitals 
for the insane located at Mount Pleasant and Independence, provided in chap
ter two, of title eleven, of the code, and all amendments made thereto. 

2 1 8 6 . Q u a l i f i c a t i o n ; o i -ganiza t ion . 22 G. A., ch. 75, §5. Said trustees 
shall qualify in manner as the trustees for the hospitals at Mount Pleasant and 
Independence, and shall convene at Clarmda, Iowa, on the second Wednesday 
of March, 1888. and perfect their organization, take possession of the property 
of the state and enter upon the discharge of their duties. 

2 1 8 7 . C o m m i s s i o n e r s . 22 G. A., ch. 75, § 6. When said trustees have 
qualified and entered upon the discharge of their duties, the board of commis
sioners, who now have charge of said hospital, shall cease to act and their offices 
shall therefrom be vacated and thereafter the powers and duties of said board 
of commissioners, as provided in chapter two hundred and one, of the acts of 
the twentieth general assembly, shall devolve upon, and be exercised by the 
trustees aforesaid. 

2 1 8 8 . F i n a l r e p o r t . 22 G. A., ch. 75, § 7. Said board of commissioners 
shall on or before the first Wednesday of May, 1888, make their final report 
to the governor in manner as by law required. 

COMMISSIONERS OF INSANITY. 

2 1 8 9 . A p p o i n t m e n t . 1395. In each county there shall be a board of 
three commissioners of insanity. The clerk of the circuit [district] court shall 
be a member of such board and clerk of the same. The other members shall 
be appointed by the judge of said court. One of them shall be a respectable 
practicing physician and the other a respectable practicing lawyer; and the 
appointment shall be made of persons residing as convenient as may be to the 
county seat. Such appointment may be made during the session of the court 
or m vacation; and, it made in vacation, it shall be by written order, signed 
by the judge and recorded by the clerk of the court. The appointment shall 
be for two years, and so that the term of one commissioner shall expire every 
year. The appointment of successors may be made at any time within three 
months prior to the expiration of the term of the incumbent, who shall hold 
his office until his successor is appointed and qualified. In the temporary ab
sence or inability to act of two commissioners, the judge of the circuit [dis
trict] court, if present, may act in the room of one, or the commissioner 
present may call to his aid a respectable practicing physician or lawyer, who, 
after qualifying as in other cases, may act m the same capacity. The record 
in such cases must show the facts. [Same, § 15; 12 G. A., ch. 179, §§ 1-6.] 

2 1 9 0 . O r g a n i z a t i o n . 1396. They shall organize by choosing one of 
their numoer president. They shall hold their meetings for business at the 
office of the clerk of said court, unless, for good reasons, they shall fix on some 
other piace, and shall also meet on notice from the clerk. [Same, § 16.] 
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2191. C l e r k . 1397. The clerk of said board of commissioners shall sign 
and issue all notices, appointments, warrants, subpoenas, or other process re
quired to be given or issued by the commissioners, affixing thereto his seal as 
clerk of the circuit [district] court. He shall file and preserve in his office all 
papers connected with any inquest by the commissioners, and properly belong
ing to his office, with all notices, reports, and other communications. H e shall 
keep separate books in which to minute the proceedings of the board, and his en
tries therein shall be sufficiently full to show, with the papers filed, a complete 
record of their findings, orders and transactions. The notices, reports, and 
communications herein required to be given or made, may be sent by mail, 
unless otherwise expressed or implied; and the facts and date of such sending 
and their reception, must be noted on the proper record. [Same, §17 ; 12 
G. A., ch. 179, g§ 1-6.] 

2 1 9 2 . J u r i s d i c t i o n a n d p o w e r . 1398. The said commissioners shall 
have cognizance of all applications for admission to the hospital, or for the 
safe-keeping otherwise of insane persons within their respective counties, ex
cepting in cases otherwise especially provided for. For the purpose of dis
charging the duties required of them, they shall have power to issue subpoenas 
and compel obedience thereto, to administer oaths, and do any act of a court 
necessary and proper in the premises. [Same, § 18; 12 G. A., ch. 179, §§ 1-6.] 

2 1 9 3 . A d m i s s i o n t o h o s p i t a l . 1399. Applications for admission to the 
hospital must be made in the form of an information, verified by affidavit, 
alleging that the person in whose behalf the application is made, is believed 
by the informant to be insane, and a fit subject "for custody and treatment in 
the hospital; that such person is fouud in the county, and has a legal settle
ment therein, if such is known to be the fact; and, if such settlement is not in 
the county, where it is, if known; or where it is believed to be, if the inform
ant is advised on the subject. [Same, § 19; 12 G. A., ch. 179, §§ 1-6.] 

2194. Investigation; war ran t ; certificate of physician. 1400. On 
the filing of such information, the commissioners may examine the informant, 
under oath, and if satisfied there is reasonable cause therefor, shall at once in
vestigate the grounds thereof. For this purpose they may require that the 
person for whom such admission is sought be brought before them, and that 
the examination be had in his presence; and they may issue their warrant 
therefor, and provide for the suitable custody of such person until their inves
tigation shall be concluded. Such warrant may be executed by the sheriff, 
or any constable of the county; or, if they shall be of opinion, from such pre
liminary inquiries as they may make — and in making which they shall take 
the testimony of the informant, if they deem it necessary or desirable, and of 
other witnesses if offered,— that such course would probably be injurious to 
such person, or attended with no advantage, they may dispense with such 
presence. In their examination the}7 shall hear testimony for and against 
such application, if any is offered. Any citizen of the county or any relative 
ol the person alleged to be insane, may appear and resist the application, and 
the parties may appear by counsel, if they elect. The commissioners, whether 
tl ey dispense with the presence before them of such person or not, shall ap-
po'at some regular practicing physician of the county to visit such person and 
make a personal examination touching the truth of the information, and the 
actual condition of such person, and forthwith report to them thereon. Such 
physician may, or may not, be of their own number; and the physician so 
appointed and acting shall certify, under his hand, that he has, in pursuance 
of his appointment, made a careful personal examination as required; and 
that, on such examination, he finds the person in question insane, if such is 
the fact, and if otherwise, not insane; and in connection with his examination 
the said physician shall endeavor to obtain irom the relatives of the person in. 
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question, or from others who know the facts, correct answers, so far as may 
bo, to the interrogatories hereinafter required to be propounded in such cases, 
which interrogatories and answers shall be attached to his certificate. 

The interrogatories and answers appended insane previous to tho examination : Butler v. 
to the cert-'licr.te of the physician are not com- St. Louis L. Ins. Co., 45-93, 3G. 
pelent evidence as to whether tue party was 

2135. Finding of commissioners' warrant ; confinement. 1401; 
18 G. A., ch. 152, §6; 22 G. A , ch. 68, j> 1 On uhe return of the physician's cer
tificate, the commissioners shall, as soon as practicable, conclude their investi
gation, and shall find whether tho person alleged to be insane, is insane; 
whether, if insane, a fit subject for treatment and custody in the hospital; 
whether the legal settlement of such person is in their county, and, if not in 
their county, where it is, if ascertained. If they find such person is not in
sane, they shall order his immodiaie discharge, if in custody. If they find 
such person insane, and a fit subject for custody and treatment in the hospital, 
they shall order said person to be committed to the hospital, and unless said 
person so found to be insane (or some one in his or her behalf) shall appeal 
from the finding of said commissioners, they shall forthwith issue their war
rant, and a duplicate thereof, stating such finding, with the settlement of the 
person, if found; and, if not found, their information, if any, in regard thereto, 
aatnorizing the superintendent of the hospital to receive and keep such person 
as a patient therein. Said warrant and duplicate, with the certificate and 
rinding of the physici in, shall be delivered to the sheriff of the county, who 
shall execute the same by conveying such person to the hospital, and deliver
ing him, with such duplicate and physician's certificate, and finding, to the 
superintendent thereof. The superintendent, over his official signature, shall 
acknowledge such delivery on the original warrant, which the sheriff shall re
turn to the clerk of tiie commissioners, with his costs and expenses indorsed 
thereon. If neither the suoriff nor his deputy is at hand, ur if both are other
wise engaged, the commissioners may appoint some other suitable person to 
execute the warrant in Ins stead, who shall take and subscribe an oath faith
fully to discharge his duty, and shall be entitled to the same tees as tne sheriff. 
The sheriff, or any other person so appointed, may take to his aid such assist
ance as ne may neoti to execute such warrant; but no female shall thus be 
taken to the hosp.tal without the attendance of some other female, or some 
relative. The superintendent, in his acknowledgment of delivery, must state 
whether theie was -Any such person in attendance, and give the name or names, 
if any. Cuu if any lolative or immediate friend of the patient who is a suit
able per,;»'), shall so request, he shall have the privilege of executing such 
warrant m preference to the sheriff, or any other person, and without taking 
such oath; and lor so doing ho shall br entitled to his necessary expenses but 
to no lees. And no peisondur.ng such investigation, or who shall bo found to 
bo insane, as above provided, shall during investigation, or after such finding 
aud pending commitment to tho hospital for the insane or when en route to 
said hospital bo confined in any Jail or prison, or other place of solitary con-
linemern; except m cases of extreme violence, when it may be deemed abso
lutely necessary lor the safety of such insane person, or of the public; and 
if such violently insane person be so confined there shall at all times during 
such confinement be some suirabie perron or persons in attendance, m charge 
of such insane person; but at no t.rae shall any female be placed in such con-
iinuuent, without at least one female attendant remaining in charge of such 
insane poison. The requirements of tins and preceding sections are modified 
by the provisions of the next section [g 2201]. [Same, § 21 ; 12 G. A., ch. 
179, ;$§ 1-0.1 

The provi-ions here madi tor appeal, and 2217, allowing subsequent investigation, of the 
t h e i u i t h e i provisions contained in feV~~i(i " i l J ijuesUon of sanity, prevent this section from 



CODE, gg 1402, 1403.] CARE OF T H E INS AXE. 5 7 1 

being in conflict with the constitution'!.! guar- wi thout due j u ry t r i a l : Blaekhaiok County v. 
arities against deprivation of personal l ibe ' ty Springer, .">8—117. 

2 1 9 6 . A p p e a l from, fcading. 18 G. A., ch. 152, § 1. Any person found 
to be insane b\ the commissioners of insanity, may appeal to the circuit [dis
trict] court by giving the clerk of said court notice in writing that he or she 
appeals from said finding, which notice may be signed by the party, his or 
her a t torney acent or guardian. 

2 1 9 r i . H o w t a k e n . 18 G. A., ch. 152, § 2. Such appeal may be taken at 
any time within ten days after the filing of the finding of said commissioners. 

See Wilson v. State, 66-487. 

2 1 9 8 . TL-ial of a p p e a l . 18 G. A., ch. 152, § 3. The cause, when thus 
appealed, shall be placed upon the docket by the clerk of said court, and 
stand for trial anew in the circuit [district] court. 

2 1 9 9 . C u s t o d y p e n d i n g a p p e a l . 18 G. A., ch. 152, § 4. If any person 
found to be insane by the commissioners of insanity takes an appeal from 
such finding, such person shall be discharged from custody pending such ap
peal, unless the commissioners, for any reason, find that such person cannot, 
with safety, be allowed to go at large, in, which case they shall require tha t 
such patient shall be suitably provided for, as provided in section fourteen 
hundred and three of the code [§ 2202], until such appeal can be tried and de
termined. 

2 2 0 0 . E inal o r d e r . 18 G. A., ch. 152, § 5. if, upon the trial, such per
son is found not insane, the court shall order his or her immediate discharge, 
if in custody. If such person is found to be insane, and a fit subject for cus
tody and treatment in the hospital, the court shall order that such person be 
commuted to the hospital, and the clerk of the court shall issue a warrant to 
carry said finding and order mto effect, which warrant and the proceedings 
on and under it, shall be substantially the same as are provided for in section 
fourteen hundred and one, of chapter two, title eleven, of the code [g 2195]. 

2 2 0 1 . Se t t l ement i n a n o t h e r c o u n t y . 1402. If the commissioners find 
that the person so committed to the hospital has, or probably has, a legal set
tlement m some other county, they shall immediately notify the auditor of 
such county of such finding and commitment; and the auditor so notified 
shall thereupon inquire and ascertain, if possible, whether the person m ques
tion has a legal settlement m that county, and shall immediately notify the 
superintendent of the hospital and the commissioners of the county from 
which such person was committed, of the result of such inquiry. If the legal 
settlement of a person so committed cannot for a time be ascertained, and 
is afterwards found, the notices so required shall then be given. [13 G. A., 
ch. 109, £ 22.] 

Notice to the county of settlement is a condition precedent to the r ight of recovery: Powe
shiek County v. Cass County, 63-244. 

2202. Custody outside hospital. 14o3; 22 G. A., ch. 68, § 2. If any 
person found to be insane and a lit subject for custody and treatment in the 
hospital, cannot at once be admitted therein for want of room, or for any 
other cause, and cannot with safety lie allowed to go at liberty, the commis
sioners shall require that such patient shall be suitably provided for otherwise 
until such admission can be had, or until the occasion therefor no longer ex
ist'.. Such paiients may be cared for either as private or as public patients. 
Those shall bo treated as private patients, whose relations or friends will ob
ligate themselves to take care of and provide for them without public charge. 
In such case, the commiss'oners shall appoint some suitable person a special 
custod.an, who shah have authority, and who shall, in all suitable ways, re
strain, protect, and care for such patient, in such manner as to best secure his 
safety and comfort, and to best protect the person and property of others. 
In the case of public patients, the commissioners shall require that they 
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be in like manner restrained, protected and cared for by the board of super
visors at the expense of the county, and they may, accordingly, issue their 
warrant to such board, who shall forthwith comply with the same. If there 
is no poor-house for the reception of such patients, or if no more suitable place 
can be found, they may be confined in the jail of the county in charge of the 
sheriff. Provided however that any female that may be so confined in s ich 
poor-house or jail shall be at all times under the personal care of a suitable fe
male attendant, who shall hold a key of the apartment in which said insane 
person is confined. [Same, § 28.] 

Where an adult is adjudged insane and a fit the expense of his maintenance although he 
subject to bo treated in the hospital, but can- is appointed custodian: Speedling v. Worth 
not be admitted there, and is otherwise main- County, 68-152. 
tained and treated, his father is not liable for 

2 2 0 3 . S a m e . 1404. On application to the commissioners in behalf of 
persons alleged to be insane, and whose admission to the hospital is not 
sought, made substantially in the manner above prescribed, and asking that 
provision be made for their care as insane — either public or private — within 
the county, and on proof of their insanity and need of care as above pointed 
out, the commissioners may provide for their restraint, protection and care, as 
in the case of other applications. [Same, § 29.] 

2 2 0 4 . I n ease of n e e d . 1405. On information laid before the commis
sioners of any county that a certain insane person in the county is suffering 
for want of proper care, they shall forthwith inquire into the matter, and, if 
they find the information well founded, they shall make all needful provisions 
for the care of such person, as provided in other cases. [Same, § 30; 12 G. 
A., ch. 179.] 

2 2 0 5 . T r a n s f e r t o h o s p i t a l . 1406. Insane persons who have been un
der care, either as public or private patients, outside of the hospital, by author
ity of the commissioners of any county, may, on application to that effect, 
be transferred to the hospital whenever they can be admitted thereto, on the 
warrant of such commissioners. Such admission may be had without another 
inquest, at any time within six months after the inquest already had, unless 
the commissioner shall deem further inquest advisable. [13 G. A., ch. 109, 
§ 33.] 

2 2 0 6 . I n t e r r o g a t o r i e s . 1407. In each case of application for admission 
to the hospital, correct answers to the following interrogatories, so far as they 
can be obtained, shall accompany the physician's certificate; and if, on fur
ther examination after the answers are stated, any of them are found to be 
erroneous, the commissioners shall cause them to be corrected: 

1. What is the patient's name and age? Married or single? If any chil
dren, how many? Age of youngest child? 

2. Where was the patient born? 
3. Where is his (or her) place of residence? 
4. What has been the patient's occupation? 
5. Is this the first attack? If not, when did the others occur, and what 

was their duration? 
6. When were the first symptoms of this attack manifested, and in what 

way? 
7. Does the disease appear to be increasing, decreasing or stationary ? 
8. Is the disease variable, and are there rational intervals? If so, do they 

occur at regular periods? 
9. On what subjects, or in what way is derangement now manifested? State 

fully. 
10. Has the patient shown any disposition to injure others? 
11. Has suicide ever been attempted? If so, in what way? Is the propen

sity now active? 
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12. Is there a disposition to filthy habits, destruction of clothing, breaking 
of glass, etc. ? 

13. What relatives, including grandparents and cousins, have been insane? 
14 Did the patient manifest any peculiarities of temper, habits, disposition, 

or pursuits, before the accession of the disease?—any predominant passion, 
religious impressions, etc.? 

15. Was the patient ever addicted to intemperance in any form? 
16. Has the patient been subject to any bodily disease; epilepsy, suppressed 

eruptions, discharges of sores, or ever had any injury of the head? 
17. Has restraint or confinement been employed? If so, what kind, and 

how iong? 
18. What is supposed to be the cause of the disease? 
19. What treatment has been pursued for the relief of the patient? Men

tion particulars and effects. 
20. State anv other matter supposed to have a bearing on the case. [Same, 

§ 3i-3 
2 2 0 7 . D i s c h a r g e f r o m h o s p i t a l . 1408. On the application of the rela

tions or immediate friends of any patient in the hospital who is not cured, 
and who cannot be safely allowed to go at liberty, the commissioners of the 
county where such patient belongs, on making provisions for the care of such 
patient within the county as is in other cases, may authorize his discharge 
therefrom; provided, no patient who may be under criminal charge or con
viction shall be discharged without the order of the district court or judge, 
and notice to the district [county] attorney of the proper district [county] as 
hereinbefore provided. [Same, § 41.] 

2 2 0 8 . D i s c h a r g e f r o m c u s t o d y . 1409. Whenever it shall be shown to 
the satisfaction of the commissioners of insanity of any county, that cause no 
longer exists for the care within the county of any particular person as an 
insane patient, they shall order the immediate discharge of such person. 
[Same, § 47.J 

2 2 0 9 . E x p e n s e s . 1410. Whenever the commissioners issue their war
rant for the admission of a person to the hospital, and funds to pay the ex-
j ense thereof are needed in advance, they shall estimate the probable expense 
of conveying such person to the hospital, including the necessary assistance, 
and not including the compensation allowed the sheriff; and on such estimate, 
certified by the clerk, the auditor of the county shall issue his order on the 
treasury of the county in favor of the sheriff or other person intrusted with 
the execution of such warrant; the sheriff, or other person executing such 
warrant shall accompany his return with a statement of the expenses incurred; 
and the excess or deficiency may be deducted from or added to his compen
sation, as the case may be. If funds are not so advanced, such expenses shall 
be certified and paid in the manner above prescribed on the return of the 
warrant. When the commissioners order the return of a patient, compensa
tion and expenses shall be in like manner allowed. [Same, § 48.] 

2 2 1 0 . W a r r a n t a n d ce r t i f i ca te . 1411. The warrant of the commis
sioners of insanity, authorizing the admission of any person to the hospital 
as a patient, accompanied by a physician's certificate as herein provided, shall 
operate to shield tho superintendent and other officers of the hospital against 
all liability to prosecution of any kind on account of the reception and deten
tion ol such person m the hospital; provided, such detention shall be other
wise in accordance with the laws and by-laws regulating its management. 
[bame, § 51.] 

INSANE PlilSONEBS. 

2 2 1 1 . I n q u i r y ; c o n f i n e m e n t . 1412. If any person in prison charged 
with a crime, shall, at any time before indictment is found against him, at the 
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request of any citizen be brought before the commissioners in the manner 
provided by law, and if it shall be found by them that such person was insane 
when he committed the offense; or if any person in prison shall, after the 
commission of an offense, and before conviction, become insane, and if at the 
request of any citizen an inquest be instituted as provided for in this chapter, 
and if the commissioners shall find that such person became insane after the 
commission of the crime of which he stands charged or indicted, and is still 
insane, they shall issue their warrant authorizing and requiring the superin
tendent of either hospital to receive and keep the person as a patient therein. 
In such case the warrant can only be executed by the bheriff or his deputy; 
and no delivery of the insane prisoner to any other person than the superin
tendent of the hospital shall exonerate the sheriff from his liability for the 
custody of such prisoner, and any such lunatic may, when restored to reason, 
be prosecuted for any offense committed by him previous to such insanity, 
[E., §§ 1158, 1459.] 

2 2 1 2 . N o t i c e of r e c o v e r y . 1413. When any lunatic shall be confined 
in either hospital under the preceding section, the superintendent in wdiose 
charge he may be, shall, as soon as such lunatic is restored to his reason, give 
notice thereof to the district [county] attorney of the proper county, and re
tain such lunatic in custody for such reasonable time thereafter as may be 
necessary for said attorney to cause a warrant to issue and to be served, by 
virtue whereof the said person so restored to reason shall again be returned to 
the jail of the proper county to answer to the offense alleged against him. 
[R.,'% llfJO.] 

2 2 1 3 . P r i s o n e r i n s a n e a f te r c o n v i c t i o n . 1414. If any person, after 
being convicted of any crime or misdemeanor, and before the execution in 
whole or part of the sentence of the court, becomes insane, the governor shall 
inquire into the facts, and he may pardon such lunatic, or commute or sus
pend, for the time being, the execution in such manner and for such a period 
as he may think proper, and may, by his warrant to the sheriff of the proper 
county or warden of either penitentiary, order such lunatic to be conveyed to 
the hospital and there kept until restored to reason. If the sentence of any 
such lunatic be suspended by tho governor, the sentence of the court shall be 
executed upon him after such period of suspension has expired, unless other
wise directed by the governor. [E., § 1464.] 

CUSTODIAN OF INSANE PERSONS. 

2 2 1 4 . M i s d e m e a n o r . 1415. Any person having care of an insane per
son, and restraining such person whether in the hospital or elsewhere either 
with or without authority, who shall treat such person with wanton severity, 
harshness, or cruelty, or shall in any way abuse such person, shall be guilty of 
a misdemeanor, besides being liable in an action for damages. [13 G. A., ch. 
190, § 32.] 

[The words " whether in the hospital or elsewhere," in the second line, are erroneously 
omith d in the printed Code.] 

2 2 1 5 . R e s t r a i n t w i t h o u t a u t h o r i t y . 1416. No person supposed to be 
insane shall be restrained of his liberty by any other person, otherwise than in 
pursuance of authority obtained as herein required, excepting to such extent 
and for such brief period as may be necessary lor the safety of person and 
property until such authority can be obtained. [Same, § 31.] 

EXPENSES KEG17LATIONS. 

2 2 1 6 . C o u n t y of s e t t l e m e n t l i a b l e . 1417. When the superintendent 
of the hospital has been duly notified as herein required, that a patient sent to 
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the bosp'tal from one county has a legal settlement in another county, he 
shall thereafter hold and treat such patient as from the latter count}7; and 
such holding shall apply to expenses already incurred in behalf of such pat ient 
and remaining unadjusted. [Same, § 23.] 

221'if. R e c o v e r y . 1418. Expenses incurred as hereinafter provided b y 
one county on account of an insane person whose legal settlement is in ano ther 
comnv, shall be refunded, vvith lawful interest thereon, by the county of such 
-le-irl'Muect, and shall be presented to the board of supervisors of the county 
sought to be charged, allowed, and paid the same as other claims. If the set
tle uent JS denied by the l a t e r board, they may serve a notice similar to tha t 
provided for in section thirteen hundred and fifty-nine, of chapter one of this 
title UJ 2146] for cases of removal; and all the provisions of that chapter in re-
'. 'dd to the determination of a disputed claim upon an order of removal shall 
apply to the change of settlement of an insane person. [Same, § 24.] 

'>eioie the abolition of the circuit court it for by S, 2148: Winneshiek, County v. Allama-
<.. i not nave exclusive jurisdiction of this ac- kee County, (12-558. 
x. 'n, al though it did oi the action provided As to handi ly of county of set t lement, see 

notes to g 2141. 

2 2 1 8 . A t e x p e n s e of s t a t e . 1419; 21 G. A., ch. 47. Patients in the 
hospital having no legal settlement in tho state, or whose legal settlement can
not be ascertained, shall be supported at the expense of tho state, and the 
tiubtees may authorize the superintendent to remove any patient at the ex
pense of i he state if they see proper. The cost of such removal to be paid 
directly from the state treasury upon the sworn statement of the superintend
ent and approval of the trustees appended to each voucher, and counties from 
v\ inch such patients are hereafter received, shall be reimbursed for expenses 
incurred in sending such patients to the hospital, claim for such reimburse
ment to be certified to by the county auditor and be paid directly from the 
state treasury. [Same, § 25.] 

2 2 1 9 . Spec i a l c a r e . 1420. All patients in the hospital shall be regarded 
as standing upon an equal footing, and the several patients, according to their 
different conditions of mind and body, and their respective needs, shall be pro
vided lor and treated with equal care; but if the relative or friends of any 
patient shall desire if, and shall pay the expense thereof, such patient may 
have special care, and may be provided with a special attendant, as may be 
agreed upon with the superintendent. In such cases, the charges for such 
special care and attendance shall be paid quarterly in advance. [Same, § 26.] 

2 2 2 0 . E x p e n s e s p a i d b y r e l a t i v e s . 1421. The relatives or friends of 
any patient in the hospital shall have the privilege of paying any portion or 
all of the expenses of such patients therein; and the superintendent shall 
cau^e the account of such patient to be credited with any sums so paid. 
[Same, § 27.] 

2 2 2 1 . D i s c r i m i n a t i o n i n r e c e p t i o n . 1422. If at any time it may be
come necessary, for want of room or other cause, to discriminate in the general 
reception of patients into the hospital, a selection shall be made as follows: 

1. Recent cases, i. e., cases of less than one year's duration, shall have the 
preference over all others; 

2. Chronic cases, i. e., where the disease is of more than one year's duration, 
presenting the most favorable prospects of recovery shall be next preferred; 

3. Those for whom application has been longer on file, other things being 
equal, shall be next preferred; 

4. Where cases are equally meritorious in all other respects, the indigent 
shall have the preference. [Same, § 35.] 

222'A. E s c a p e . 1423. If any patient shall escape from the hospital, the 
superintendent shall cause immediate search to be made for h im; and, if he can-
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not soon be found, shall cause notice of such escape to be forthwith given to the 
commissioners of the county where the patient belongs; and if such patient is 
found in their county, the commissioners shall cause him to be returned, and 
shall issue their warrant therefor as in other cases, unless the patient shall be 
discharged, or unless, for good reasons, they shall provide for his care other
wise, of which they shall notify the superintendent. [Same, § 39.] 

2 2 2 3 . D i s c h a r g e w h e n c u r e d . 1424. Any patient who is cured shall be 
immediately discharged by the superintendent. IT pan such discharge, the su
perintendent shall furnish the patient, unless otherwise supplied, with suitable 
clothing and a sum of money, not exceeding twenty dollars, which shall be 
charged with the other expenses in the hospital of such patient. The relatives 
of any patient not susceptible of cuse by remedial treatment in the hospital, 
and not dangerous to be at large, shall have the right to take charge of and 
remove such patient on consent of the board of trustees. In the interim of 
the meetings of the board, the consent of two of the trustees shall be sufficient. 
[Same, § 40; 12 G. A., ch. 179, § 7.] 

2 2 2 4 . D i s c h a r g e of i n c u r a b l e s . 1425. The board of trustees shall order 
the discharge or removal from the hospital of incurable and harmless patients, 
whenever it is necessary to make room for recent cases; in the interim be
tween the meetings of the board, the superintendent, in connection with two 
trustees, shall possess and exercise the same power. [13 G. A., ch. 109, § 42.] 

2 2 2 5 . No t i ce t o c o m m i s s i o n e r s . 1426. When patients are discharged 
from the hospital by the authorities thereof without application therelor, 
notice of the order of discharge shall at once be sent to the commissioners of 
the county where they belong; and the commissioners shall forthwith cause 
them to be removed, and shall at once provide for their care in the county as 
in other cases, unless such patients are discharged as cured. [Same, § 43.] 

2 2 2 6 . C o m p e n s a t i o n for k e e p i n g . 1427; 17 G. A., ch. 84. The trustees 
shall, from time to time, fix the sum to be paid per month for the board and 
care of the patients, which shall not exceed the sum of sixteen dollars per 
month, and the monthly sum so fixed shall be the sum the said hospital shall 
be entitled to demand for keeping any patient; and the certificate of the su
perintendent, attested by the seal of the hospital, shall be evidence in all 
places of the amount due as fixed. [Same, § 44; 14 G. A., ch. 135, § 1.] 

2227. Enforcing payment by counties. 1428; 16 G. A., ch. 28; 17 
G. A., ch. 183, § 1. The superintendent shall certifj^ to the auditor of state 
on the first day of January, April, July and October, the amount, not pre
viously certified by him, due to said hospital, from the several counties having 
patients chargeable thereto; and said auditor shall pass the same to the credit 
of the hospital. The auditor shall, thereupon, notify the county auditor of 
each county so owing of the amount thereof, and charge the same to said 
county; and the board of supervisors shall l e w a tax in said county for said 
amount, and pay the amount due the state into the state treasury; and should 
they within one year from the taking effect of this act fail to levy such tax 
sufficient to pay the amount now due the state, as shown by the books of the 
auditor of state, and shall fail at the time of levying other taxes thereafter to 
levy the tax aforesaid to an amount sufficient to pay the sum then due the 
state, it shall be the duty of the auditor of state to charge such delinquent 
county with a penalty of three per centum per month upon the amount of in
debtedness then six months due, for each month until payment thereof and 
penalty thereon be made. And should any county, within one year from the 
taking effect of this act, fail to levy such tax sufficient to pay the amount 
then due the state, and shall fail, at the time of levying other county taxes 
thereafter to levy the tax aforesaid to an amount sufficient to pay the in
debtedness subsequently incurred, it shall be the duty of the attorney-general, 
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upon request of the executive council, to bring, in the name of the state, an 
action against any county so failing as aforesaid, to enforce the levying of 
said tax. [13 G. A., ch. 109, § 45.] 

No authority is given to the board of super- the purposes here specified: Iowa Land Co. v. 
visors to levy an independent or special tax for Carroll County, 39-151. 

2228. Tax collected and paid. 17 G. A., ch. 183, § 2. It shall be tho 
duty of the county treasurer on collection of the taxes herein required to be 
levied to pay into the state treasury the amount due and owing from his 
county at the times and in the manner required for the payment of state taxes 
collected. 

2 2 2 9 . N o t t o b e d i v e r t e d . 17 G. A., ch. 183, § 3. Taxes levied and col
lected in any county for the purpose named in this act, shall be used only to 
defray the expenses of the insane chargeable to such county, and the costs in
cident thereto, and shall not be diverted to any other purpose, nor be trans
ferred to any other fund. 

2 2 3 0 . P e n a l t y . 17 G. A., ch. 183, §4. Any member of the board of 
supervisors, or any county treasurer who shall violate any of the provisions of 
this act, shall be liable to a fine of not less than one hundred nor more than 
five hundred dollars, to be recovered m an action brought against him in the 
district court of his county, in the name of the state, by the attorney-general. 

2 2 3 1 . N o t i c e t o officers. 17 G. A., ch. 183, § 5. The auditor of state 
shall notify the several county auditors, and county treasurers of the pro
visions of this act, and it shali be the duty of said officers to present said 
notice to the board of supervisors at their first meeting thereafter. 

2 2 3 2 . F e e s of s u p e r i n t e n d e n t a s w i t n e s s . 1429. When the superin
tendent of the hospital, in obedience to a subpoena, attends any court of the 
county in wrhich the hospital is situated as witness for either party in the case 
of a person on trial for a criminal offense, and the question of the sanity of 
such person is raised, he shall be allowed, on such account, his necessary and 
actual expenses, and such daily pay as is allowed to other witnesses, and such 
expenses and pay shall be paid by the state. When compelled so to attend in 
civil cases, he shall be entitled to the same compensation, to be paid by the 
party requiring his attendance. [13 G. A., ch. 109, § 52.] 

2 2 3 3 . Sea l . 1430. The superintendent shall affix the seal of the hospital 
to any notice, order of discharge, or other paper required to be given by him 
or issued. [Same, § 53.] 

2 2 3 4 . B l a n k s . 1431. The trustees of the hospital shall provide for fur
nishing the commissioners of the counties entitled to send patients to the 
hospital with such blanks for warrants, certificates, etc., as will enable them 
with r e g u l a r ^ and facility to comply with the provisions of this chapter; 
and, also, with copies of the by-laws of the hospital when printed. [Same, 
§55.] 

2 2 3 5 . R u l e s . 1432; 22 G. A., ch. 76. The superintendents of the hospitals 
and the governor of the state, shall adopt such regulations as they may deem 
expedient in regard to what patients, or class of patients, shall be admitted to 
and provided for in the respective hospitals; or from what portion of the state 
patients, or certain classes of patients, may be sent to any hospital; and they 
may change such regulations from tune to time as they may deem best; and 
they shall make such publication of these regulations as they may deem nec
essary for the information of those interested. The regulations so adopted 
shall be conformed to by the parties interested. [Same, § 56.] 

^ 2 3 6 . E s t a t e s of p a t i e n t s l i a b l e . 1433; 15 G. A., ch. 26. The provis
ions herein made, for the support of the insane at public charge, shall not be 
construed to release the estates of such persons from liability for their sup
port, and the auditors of the several counties, subject to direction of the board 
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of supervisors, are authorized and empowered to collect from the property of 
such patients any sums paid by the county in their behalf as herein provided; 
and the certificate from the superintendent and the notice from the auditor of 
state, stating the sums charged m such cases, shall be presumptive evidence 
of the correctness of the sums so stated. If the board of supervisors in the 
case of any insane patient, who has been supported at the expense of the 
county, shall deem it a hardship to charge the estate of any such patient with 
such cost of supporting the patient, they may relieve such estate or estates 
from any part or all of such burden as may seem to them reasonable and just. 
[Same, § 46; 12 G. A., ch. 179, § 13.] 

The " r e l a t i ve s " contemplated in this sec- sioners of insanity. Such expense is not fana-
tion, as it stood before amendment , were only ily expense within the meaning o f t ; 3405: 
such as were legally bound for the support of Delaware County v. McDonald, 46-170. 
the insane person. A father is not legally The claim of the county becomes a lien from 
bound to support his adult children. The pro- the commencement of the suit by the county 
visions of § 2117 et seq., as to the support of for the expense of support, and collection is to 
paupers, have no application under this sec- be made like any other claim by action, judg-
tion : Jlonroe County v. Teller, 51-670. nient and execution. There is no hen until it 

Under tins section as amended a husband is is allowed by the cour t : Thode v. SpoJJord, 
not liable for the expense of treating an in- 65-294. 
sane wile sent to the hospital by the commis-

2 2 3 7 . M e a n i n g of t e r m " i n s a n e . " 1434. The term "insane," as used 
in this chapter, includes every species of insanity or mental derangement. 
The term " idiot," is restricted to persons foolish from birth, supposed to be 
naturally without mind. No idiot shall be admitted to the hospital. [13 G. 
A., ch. 109, § 54.] 

A person who, of sound mind until nine was unable to take the slightest care of her-
years of age, then became affected with epi- self, held insane within the meaning of this 
lepsy and gradually lost her mind until she section: Speedling v. Worth County, 68-152. 

VISITING- COMMITTEE. 

2238. Appointed by governor; power and duties. 1435. There 
shall be a visiting committee of three, one of whom at least shall be a woman, 
appointed by the governor, to visit the insane asylums of tho state at their 
discretion, and without giving notice of their intended visit; who may, upon 
such visit, go through the wards unaccompanied by any officer of the institu
tion, with power to send for persons and papers, and to examine witnesses on 
oath, to ascertain whether any of the inmates are improperly detained in the 
hospital, or unjustly placed there, and whether the inmates are humanely and 
kindly treated, with full power to correct any abuses found to exist; and any 
injury inflicted upon the insane shall be treated as an offense, misdemeanor, 
or crime, as the like offense would be regarded when inflicted upon any other 
citizen outside of the insane asylums. They shall have power to discharge 
an)' attendant or employee who is found to have been guilty of misdemeanor 
meriting such discharge; and in all these trials for misdemeanor, offense, or 
crime, the testimony of patients shall be taken and considered for what it is 
worth, and no employee at the asylum shall be allowed to sit upon any jury 
before whom these cases are tried. Said committee shall make an annual re
port to the governor. [14 G. A., ch. 91, § 1.] 

[By § 133 this report, on odd-numbered years, is required to be made on or before September 
fifteenth. As to compensation of visiting committee, see g 5104.] 

A visiting committee has no authori ty to punish witnesses for contempt in refusing to testify 
before i t : Brown v. Davidson, 59-461. 

2239. Inmates allowed to write. 1436; 15 G. A., ch. 53, §2. The 
names of this visiting committee and their postolfice address, shall be kept 
posted in every ward in the asylum, and every inmate in the asylum shall be 
allowed to write once a week what he or she pleases to this committee. And 
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any member of this committee who shall neglect to heed the calls of the pa
tient to him for protection, when proved to have been needed, shall be deemed 
unfit for his office, and shall be discharged by the governor. [Same, § 2.] 

2 2 4 0 . W r i t i n g m a t e r i a l f u r n i s h e d . 1437. Every person confined in 
any insane asylum, shall be furnished by the superintendent or party having 
charge of such person, at least once in each week, with suitable materials for 
writing, inclosing, sealing, and mailing letters, if they request the same, un
less otherwise ordered by the visiting committee, which order shall continue 
in force until countermanded by said committee. [Same, § 3.] 

2 2 4 1 . Letters . 1438; 15 G. A., ch. 53, § 2. The superintendent or pa r ty 
having charge of any person under confinement, shall receive, if requested to 
do so by the person so confined, at least one letter m each week addressed to 
one of the visiting committee, wdthout opening or reading the same, and 
without delay to deposit it in a postoffice for transmittal by mad, with a 
proper postage stamp affixed thereto; and to deliver to said person any let ter 
(without opening or reading the same) written to him or her by one of the 
visiting committee. But all other letters written by, or to, the person so con
fined may be examined by the superintendent, and, if in his opinion the de
livery of such letters would be injurious to the person so confined, he may 
retain the same. [Same, §§ 4, 5.] 

2 2 4 2 . I n q u e s t . 1439. In the event of the sudden and mysterious death 
of any person so confined, a coroner's inquest shall be held as provided for by 
law in other cases. [Same, § 6.J 

2 2 4 3 . P u n i s h m e n t for v i o l a t i o n of l a w . 1440. Any person neglect
ing to comply with, or wilfully and knowingly violating any of the provisions 
of the five preceding sections, shall, upon conviction thereof, be punished by 
imprisonment for a term not exceeding three years, or by line not exceeding 
one thousand dollars, or by both fine and imprisonment in the discretion of 
the court, and by ineligibility for this office m the future, and, upon trial had 
for such offense, the testimony of any person, whether insane or otherwise, 
shall be taken and considered for what it is worth. [Same, § 7.] 

2 2 4 4 . V i s i t s o f c o m m i t t e e . 1441. A t least one member of said com
mittee shall visit the asylums for the insane every month. [Same, § 8.] 

W H E N ILLEGALLY CONFINED. 

2 2 4 5 . C o m m i s s i o n of i n q u i r y . 1442. On a statement in writing, veri
fied by affidavit, addressed to a judge of the district [or circuit] court of the 
county in which the hospital is situated, or ol the county in which any cer
tain person confined in the hospital has his legal settlement, alleging that such 
person is not insane, and is unjustly deprived of his liberty, such judge shall 
appoint a commission of not more than three persons, in his discretion, to in
quire into the merits of the case, one of whom shall be a physician, and if two 
or more are appointed, another shall be a lawyer. Without first summoning 
the party to meet them, they shall proceed to the hospital and have a personal 
interview with such person, so managed as to prevent him, if possible, from 
suspecting its object; and they shall make any inquiries and examinations 
they may deem necessary and proper of the officers and records of the hospi
tal touching the merits of the case. If they shall judge it prudent and advis
able, they may disclose to the party the object of their visiu, and either in ins 
presence or otherwise, make further investigation of the matter. They s.iail 
forthwith report to the judge making the appointment, the result of their 
examination and inquiries. Such report shall be accompanied by a statement 
of the case, made and .signed by the superintendent. If, on such report and 
statement, and the hearing of the testimony, if any is offered, the judge shall 
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find the person not insane, he shall order his discharge. If the contrary, he 
shall so state, and authorize his continued detention. The finding and order 
of the judge, with the report and other papers, shall be filed m the office of 
the clerk of the court over which such judge presides, who shall enter a mem
orandum thereof on his record, and forthwith notify the superintendent of 
the hospital of the finding and order of the judge, and the superintendent 
shall carry out the order. The commissioners appointed as provided in this 
section, shall be entitled to their necessary expenses and a reasonable com 
pensation, to be allowed by the judge, and paid by the state out of any funds 
not otherwise appropriated; provided, that the applicant shali pay the same if 
the judge shall find that the application was made without probable grounds, 
and shall so order. [12 G. A., ch. 179, § 9; 13 G. A., ch. 109, § 36.] 

2 2 4 6 . H o w of ten . 1443. The commission so provided for, shall not be 
repeated oftener than once in six months in regard to the same party; nor 
shall such commission be appointed in the case of any patient within six months 
of the time of his admission. [13 G. A., ch. 109, § 37.] 

2247. H a b e a s corpus . 1444. All persons confined as insane shall be en
titled to the benefit of the writ of habeas corpus, and the question of insanity 
shall be decided at the hearing, and if the judge shall decide that the person 
is insane, such decision shall be no bar to the issuing of the writ a second time, 
whenever it shall be alleged that such person has been restored to reason. 
[Same, § 38.] 

2248. F a i l u r e of d u t y . 1445. Any officer required herein to perform any 
act and any person accepting an appointment under the provisions of this 
chapter, and wilfully refusing or neglecting to perform his duty as herein 
prescribed, shall be guilty of misdemeanor, besides being liable to an action for 
damages. [Same, § 49.] 

CHAPTER 3. 

OF DOMESTIC AND OTHEK ANIMALS. 

2249. Res tra ined . 1446; 15 G. A., ch. 70, § 2. Every owner of swme, 
sheep, or goats shall restrain the same from running at large. [R., § 288; 14 
G. A., ch. 59, § 2.] 

2250. Male an imals . 1447. Any person may take possession of any stall
ion, jack, bull, boar, or buck, found at large in the county in which such per
son resides, and give notice thereof to any constable in the county, who shall 
sell the animals so taken at public auction to the best bidder for cash, having 
given ten days' notice of the time and place of sale, by posting the same 
in writing in three public places in the township wherein such animals 
were found at large. Out of the proceeds of sale he may pay all costs and 
charges of keeping and any damage done by said animals, and shall \ya.y the 
remainder of said proceeds into the county treasury, to be applied to the use 
of the county, nnless legal proof be made to the county auditor by the owner 
of said animals of his right thereto; such proof may be made at any time within 
twelve months from the sale, and thereupon said auditor shall order the proper 
amount to be paid to the owner out of any money in the treasury not other
wise appropriated. But if the owner or any person for him, shall, on or before 
the day of sale, pay the costs and charges thus far made, and all damages, and 
make satisfactory proof of his ownership, the constable shall release the an
imals to him without proceeding further. [R., §§ 289, 1522; 10 G. A., ch. 65; 
14 G. A., ch. 59, § 3.] 
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Under a somewhat similar provision it was cable to colts unti l they are of such age as to be 
said that the law did contemplate tha t the troublesome to mares or dangerous to be a t 
officer should have a process in order to make l a rge : Aylesworth v. Chicago, R. I. & P. R, 
the sale provided for: Dalby v. Wolf, 14-228. Co., 30-459. 

The provisions as to stallions is not appli-

2251. Distraint damage feasant; recovery. 1448; 15 G. A., ch. 70, 
§ 3. When any person is injured in his lands inclosed by a lawful fence by 
any kind of domestic animal, he may recover his damages by an action against 
the owner, or by distraining the animals doing lue damage; but if they were 
lawfully on the adjoining land, and escaped therefrom by reason of the neg
lect of the person suffering the damage to maintain his part of the division 
fence, the owner of the animals shall not be liable for such damage, and if the 
party injured elects to recover by action against the owner of the stock, no 
appraisement need be made by the trustees as in cases of distraint; and in 
counties where by police regulation stock is restrained from running at large, 
any person injured in his improved or cultivated lands by anj r domestic ani
mal may recover his damages as provided in section six of this act and sec
tions one thousand four hundred and fifty-four, one thousand four hundred 
and fifty-five, and one thousand four hundred and fifty-six of the code [§§ 2255 
and 2258-2260], whether the lands whereon the injury was done was inclosed 
by a lawful fence or not. [R., § 1548; G, '51, § 913.] 

In this state cattle are free commoners, and 
may lawfully be permitted to run at large, and 
the rule of the common law that every man 
is bound to keep his cattle within 'lis own in-
closure or be responsible in damage for inju
ries arising from their being abroad is not 
applicable to the condition and circumstances 
of the people, and is not in force: Wagner v. 
Bissell, 3-396; Heath v. Coltenbaek, o-4»0; Al
ger v. M. cfc M. R. Co., 10-268; Russell v. Han-
ley, 20-219; Smith v. C, R. I. & P. R. Co., 34-
506. Therefore, the owner of land can only 
maintain an action for trespass by cattle by 
showing that his fence was such as is required 
by s ta tu te : Frazier v. Norttnus, 34-82. But if 
cattle, after breaking over a sufficient fence 
into one field, go thence into another of the 
same owner, through a fence which is not suf
ficient, the action for their trespass upon the 
second field will l ie: Herold v. Meyers, 20-378. 

Cattle being free commoners, the mere fact 
of permitt ing them to l u n at large is not a 
ground of imput ing negligence to the owne r : 
Haughey v. Hart. 62-96. 

The r ight of the owner of cattle or other 
stock to pasture them upon the commons is a 
permissive and not an abstract right. And 
while the owner of an inclosure cannot main
tain an action for trespass against the owner 
of cattle entering thereon from the commons 
unless his fence is such as is required by stat
ute , yet there is no obligation on his part to 
fence, and there can be no recovery for inju
ries to the cattle from feeding upon growing 
crops: Herold v. Meyers, 20-378. 

If animals, though lawlully on adjoining 
land, escape therefrom and do damage, and 
their escape is not in consequence of the neg
lect of the person suffering the damage, their 
owner is liable therefor. It is not necessary 
tha t the fence surrounding the land of the per
son injured is throughout a lawful fence, if it 
is shown to have been such at the place where 
the cattle broke through. And this will be 
t rue where the owner of the adjoining land 
and the owner of the cattle are the same per

son and the fence broken th rough belongs to 
h i m : Noble v. Chase, 60-261. 

I t is only persons whose lands a re inclosed 
by a lawful fence who are authorized to dis
t ra in domestic animals injuring the i r prem
ises. If lands are not so inclosed there is no 
r ight to distrain, and possession acquired by 
such distraint is unlawful. The rightfulness of 
the distraint may therefore be inquired into in 
an action of replevin; it is not a ma t t e r for the 
exclusive determination of the fence viewers, 
Bu t it the distraint is found to be legal the 
property may be remanded to the distrainor, 
and the damages may be assessed by the town
ship trustees subiect to the r ight of appeal as 
provided for in §§ 2258 and 2259: Syford v~. 
Sehiver, 61-155. 

Cattle, when they of their own accord go 
upon the unfenced land of another, do not 
render their owner liable to an action by the 
owner of the land, and the owner of t he catt le 
m a y rightfully enter to remove t h e m ; and if 
they have crossed the unfenced land of one 
and gone on to tha t of another they may be 
driven back across the land they crossed in 
en te r ing : Campy. Flaherty, 28-520. 

Where plaintiff, claiming to own certain 
real estate, sought to recover damages from 
defendant for maliciously, wrongfully and un
lawfully breaking down and destroying the 
fence and turn ing his cattle upon such land 
without plaintiff's consent, held, t ha t an in
struction, in substance, that if the land was 
the property of plaintiff, as to which the j u ry 
were directed to inquire, and if they found the 
land was fenced and the defendant broke 
down the fence and thereby allowed the cattle 
to go upon the land, or if the land was fenced 
and the fence was broken down without de
fendant 's fault, and he drove h.» cattle upon 
the land, the plaintiff would be entitled to re
cover, was not e i roneous: Erbes v. Wehmeyer, 
69-85. 

The owner of the land may have his remedy 
by action against the owner of the stock as 
here provided, or by distraining the animals 
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as provided in p§ 2255 et seq. If he pursue failure to maintain such fence he cannot re-
the former course the ordinary rules as to cover damages from the owner of the stock: 
proof, etc., apply, and he need not have the Duffees v. Judd, 48-256. 
damages ascertained by the township trustees, The servant of a land owner, who distrains 
as provided in § 2258: Quinton v. Van Tuyl, stock as agent of such owner, may justify as 
30-554. such agent in an action of replevin brought 

A land owner in a county where stock is against him to recover the stock: Bearinger v. 
prohibited from running at large is not re- O'Hare, 26-250. 
lieved of his obligation to maintain partition As to damage from bull unlawfully a t large, 
fences, and if stock rightfully in an adjoining see note to § 2255. 
inclosure escape upon his land by reason of his 

2252. Adjo in ing o w n e r ; neglect . 1449. And if the animals are not 
lawfully upon the adjoining close and came thereupon, or if they escaped 
therefrom into the injured inclosure in consequence of the neglect of the ad
joining owner to maintain any partition fence, or any part thereof, which it 
was his duty to maintain, then the owner of the adjoining land shall be liable 
as well as the owner of the animals. [R., § 1549; C , '51, § 914.] 

2253. Meaning of "s tock;" question of running at large. 1450; 
f5 G. A., ch. 70, § 4. Section three hundred and nine of the code [§ 430] is 
hereby amended by striking out the word " n o w " in the fifth line thereof; 
a,nd the word " stock," as used therein and in this chapter, is hereby declared 
to mean cattle, horses, mules, and asses; and under said section, the board of 
supervisors of each county may — and on petition of one-fourth of the legal 
voters thereof, as shown by the returns of the last general election, must—• 
submit, in the manner provided by section three hundred and ten of the code 
[§ 431], except as herein modified, to the electors of the county at the next 
general election, or, if they deem it advisable, at a special election called for 
that purpose, the following questions of police regulation, or either of them, 
and no others, to wit: 

First. Shall stock be restrained from running at large? 
Second. Shall stock be restrained from running at large between sunset and 

sunrise? 
Third. Shall stock be restrained from running at large from the first day of 

(naming the month) in each year, until the first day of (naming the month) 
following? 

Fourth. Shall stock be restrained from running at large between sunset and 
sunrise from the first day of (naming the month) in each year, until the first 
day of (naming the month) following? [12 G. A., ch. 144; 13 G. A., ch. 
26, § 1.] 

The provisions of former statutes authoriz- of the county, was held unconstitutional, and 
ing a submission of the question whether the act was held to be in force in all the coun-
swine and sheep should be allowed to run at ties of the state without such adoption: Weir 
large, to vote in each county, were held to be v. Cram, 37-649; Little v. MeGuire, 38-560; 
merely an exercise of the police power, and Halloek v. Hughes, 42-516. 
therefore not unconstitutional as not having a The provision tha t the word stock shall in-
uniform operation, nor as depending for their elude cattle, horses, mules and asses is only 
validity upon a vote of the people. (Const., applicable in the connection in which it is 
art . 1, § 6, and art. 3, § 1): Dolby v. Wolf, 14- used, and is not to be deemed a limitation 
228. upon the meaning of the word as found in 

A section similar to this, making the ques- other statutes. As generally used it includes 
tion whether that act shouid be in lorce in any swine as well as the animals referred t o : State 
county dependent upon a vote of the people v. Clark, 65-336. 

2254. A d o p t i o n . 1451; 15 G. A., ch. 70, § 5. If at such election a ma
jority of the electors voting thereon, shall vote in favor of either of such reg
ulations, then the same shall take effect and be in force at the end of thirty 
days after said election, and shall continue in force until the end of ninety 
days after an election at which, on a resubmission of the same question, a ma
jority of the electors of the county voting thereon shall vote against the same: 
provided, that where any county prior to the taking effect of this act, shall 
have voted, on the submission of such question, "for restraining stock from 
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running at large," or " for restraining stock from running at large between 
the hours of sunset and sunrise," as provided in chapter three, title eleven, 
of the code, or in the law or laws to Avnich the same is amendatory, such vote 
is hereby declared to be legal and valid, and to amount to an adoption by the 
county of the police regulation so voted for, as the same is herein set out as 
fully and effectually as if the same was submitted and voted for under this 
act, except that the same shall be and remain in force in such county until the 
end of thirty days after the next general election and no longer unless re-
adopted thereat. [12 G. A., ch. 144; 13 G. A., ch. 26, § 2.] 

2255. Owner liable; distraint. 1452; 15 G. A., ch. 70, § 6; 18 G. A., 
ch. 188, § 1. The owner of any stock or domestic animal, prohibited by law or 
police regulation of any country from running at large at any of the times 
hereinbefore mentioned, shall be liable for all damages done thereby while 
wrongfully remaining at large upon the public highway, or upon the im
proved or cultivated lands of another, which may be recovered by action at 
law, or the party injured may, at his option, distrain the trespassing animals, 
and retain the same in some safe place, at the expense of the owner, until the 
damages are paid as provided in section [s] fourteen hundred and fifty-four, 
fourteen hundred and fifty-five, and fourteen hundred and fifty-six of the code 
[§§ 2258-2260]; said damages to be assessed pro rata per head, and each owner, 
if more than one owner, be liable for the pro rata amount, and each owner 
shall have the right to discharge his stock from distraint by paying the said 
pro rata amount to the person damaged, together with his pro rata share of 
the cost of distraint; provided, that no stock or domestic animal, except the 
male animals mentioned in section fourteen hundred and forty-seven of the 
code [§ 2250], shall be considered as running at large, so long as the same is 
upon unimproved or uncultivated lands, and under the immediate care and 
control ol the owner, or upon the public highway under like care and control, 
for the purpose of travel or driving thereon. [12 G. A., ch. 144; 13 G. A., 
ch. 26, § 3.] 

Held, tha t the original section as contained the value of the cow, for the purpose of breed-
in 13 (i. A., ch. 26, was applicable wi thout a ing of fine stock, belore meet ing such bull and 
submission to vote ot the question of restrain- af terwards: Crawford v. Williams, 48-247. 
ing stock from running at large, and tha t it The fact that an eighty-acre tract of land is 
was immafeiial whether the premises were in- surrounded by a single ploughed furrow, and 
closed with a lawlul fence or no t : Little v. includes a lew acres under cultivation, will 
MoGuire, 38-560; Hallock v. Hughes, 42-516; not render it all improved or cultivated land 
and see notes to § 2253. within the meaning of this section; but in 

The owner of a thoroughbred cow, which is such cases the owner of the land may recover 
got with calf by an ill-bred and unpedigreed damages from the owner of catt le who herds 
bull, unlawfully lunu ing at large, may re- and confines them upon such land : Otis v. 
cover damages from the owner of such bull, Morgan, 61-712. 
which arc to be measured by the difference in 

2256. Relieving from distraint. 18 G. A., ch. 188, § 2. If any person 
by lorce or otherwise without leave of the person having stock under dis
traint, relieve the stock from distraint he shall be guilty of a misdemeanor 
and shall pay a fine of not less than ten dollars nor more than one hundred 
dollars, or by imprisonment in the county jail not less than ten days nor more 
than thirty days. 

The word •' stock " here used includes swine : Stale v. Clark, 65-336. 

2257. Who to be considered owner. 1453; 15 G. A., ch. 70, § 7. The 
word owner, as used in the preceding and in the three succeeding sections of 
this chapter of the code [§§ 2255 and 2258-2260], shall include the person 
entitled to the present possession of the animal, and also the person having 
the care or charge of the same, as well as the person having the legal title 
thereto. [12 G. <L, ch. 144; 13 G. A., ch. 26, § 4.J 

2258. Assessment of damages ; enforcement. 1454. Within twenty 
four hours after the stock has been distrained, Sunday not being included, the 
party so injured, or his agent, shall notify the owner of said stock, when 
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known, and if said owner shall fail to satisfy the owner of, or occupant culti
vating said land, he shall, within twenty-four hours thereafter, notify the 
township trustees to be and appear upon the premises to view and assess the 
damages; such notices to be either verbal or in writing. "When two or more 
trustees have assembled, they shall proceed to view and assess the damages 
and the amount to be paid for keeping said stock; and if the person or persons 
owning such distrained stock refuse to pay such damages so assessed, then the 
trustees shall post up notices in throe conspicuous places in the township where 
such damages were done, that the said stock, or so much thereof as is neces
sary to pay said damages with costs of sale, will be sold to the highest bid
der; any money or stock left after satisfying such claims shall be returned to 
the owner of the stock so disposed of; said sale shall take place at the inclosure 
where such stock was distrained between the hours of one and three P. M. 
on the tenth day after the posting of said notice; provided, that if any one 
or more of said trustees are interested in said damages, the trustee or trustees 
not so interested shall appoint some one or more, as the case may require, to 
act m the place of the person or persons so interested; the owner of the 
stock, or the person entitled to the possession thereof, when known, shall also-
be notified of the time and place of the meeting of said trustees to assess said 
damages. When either trustee is absent so that notice cannot be served upon 
him, then any justice of the peace shall appoint a suitable person, having the 
qualifications of a juror, to supply the place of the absent trustee, and the 
person so appointed shall serve as such trustee for all the purposes of this and 
the following sections. [13 G. A., ch. 26, § 5; 12 G. A., ch. 144.] 

Upon the hearing before fence viewers authori ty to inquire into and determine the 
to assess the damages caused by stock run- lawfulness of iences inclosing the premises 
n ing a t large, the question as to whether the trespassed upon by cattle, and that mat ter 
stock was impioperty at large, as well as the may be determined in an action of replevin to 
amoun t of damage done, is before the fence recover the animals from the person making 
viewers, and such question m a y also be con- distraint, when it is claimed tha t his piemises-
sidered on appeal from their action: Duffees are not surrounded 03-a lawful fence: Ibid, 
v. Judd, 48-256. Failure to serve notice upon one of the 

This section does not confer special authority trustees, who might have been served, will 
upon the township trustees to inquire into and render the action of the other two entirely 
determine the lawfulness of the fence mclos- void, as being without jurisdiction: Barrett v. 
ing the injured premises, and that matter may Doian, 71-94. 
be determined in an action of replevin to re- Notice to the owner of the stock of the 
cover the property from the person making amount of damages assessed by the trustees, 
distraint, when it is claimed that his premises and the demand from him that lie pay such 
are not surrounded by a lawful fence: Syford damages, are not necessary to warrant a sale: 
v. Schiver, 61-155. Miller v. Dale, 72-470. 

The fence viewers are not given special 

2 2 5 9 . A s s e s s m e n t m a d e ; a p p e a l . 1455. The trustees shall make 
their assessment in writing and file the same with the township clerk, to be of 
record in his office. Any person aggrieved by the action of the trustees under 
this chapter, may appeal to the circuit [district] court of the proper county. 
The bond shall be filed with the clerk of the township in a penalty double the 
value of the property distrained, or if the value of the property exceed the 
amount of the damage claimed, then double the amount of the damage. JSTotice 
of such appeal shall be given in the same time and manner as in appeals from a 
judgment of a justice of the peace, with good and sufficient securities, to be ap
proved b;y the clerk; and from and after the filing of the appeal bond, the 
same shall operate as a supersedeas. In case the owner of such stock be ap
pellant the same shall be delivered to him. The clerk, after the appeal is 
taken, shall certify all the original papers to the clerk of the circuit [district} 
court within the time prescribed for the appeal. [13 G. A., ch. 26, § 6; 12 G. 
A., ch. 144.] 

[The word " s t o c k " between "such" and " b e " in the eleventh line is omitted in the-
printed Code.] 
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Upon appeal to the circuit court, not only and the sufficiency of the fences, m a y be re -
the amount of damages, but also the question v iewed: Duffees v. Judd, 48-256. 
whether the stock were in fact trespassers, 

2260. E s t r a y s . 1456. If the owners of such distrained stock are not 
known, if shall be treated as estrays. [13 G. A., ch. 26, § 7; 12 G. A., ch. 144.] 

[Sees. 1457 to 1463 repealed by 15 G. A., ch. 70, § 1.] 
An animal stolen from its owner and afterwards abandoned by the thief m a y lawfully be 

treated as an estray: Kinney v. Roe, 70-509. 

2261. U n b r o k e n a n i m a l s . 1464. No person shall take up any unbroken 
arfimal as a stray, between the first day of May and the first day of Novem
ber, unless the same be found within his lawfful inclosure, nor shall any person 
take up any stray unless he be a householder. [9 G. A., ch. 102, § 1.] 

[The word " a n y " in the first line is " a n " in the printed Code.] 
A distinction is here contemplated between mer m a y be taken up if found runn ing in the 

a broken and an unbroken animal. The for- h i g h w a y : Knudson v. Gieson, 38-234. 

2 2 6 2 . W h o m a y t ake u p . 1465. If any horse, mule, neat cattle, or 
other animal, liable to be taken up as a stray, come upon any poison's prem
ises, any other person may notify him of the fact, and if he fail to take up such 
stray for more than five days after such notice, any other person being a house
holder in the same township, may take up such stray and proceed with it as if 
taken upon his own premises; provided, that he shall produce to the justice of 
the peace proof of the service of such notice, and all persons taking up stray 
animals shall state to the justice, under oath, where such stray was taken up. 
[Same, § 2.] 

An estray is an animal whose owner is un- such animal is known to him. In such case 
known, and therefore a person cannot take up the owner may replevin wi thout tender ing 
an animal as an estray when the owner of costs: Walters v. Gluts, 29-437. 

2 2 6 3 . N o t i c e s p o s t e d . 1466. Any person taking up a stray, shall, within 
five days thereafter, post up written notices in three of the most public places 
in the township, containing a full description of said animal, and, unless such 
stray shall have been previously reclaimed by the owner, he shall, within 
ten days, go before a justice of the peace in the township in which such stray 
was taken up, or, m case there is no justice in the township, he shall go before 
the nearest justice in the county, and make oath as to where said stray was 
taken up, and that the marks or brands have not been altered to his knowl
edge, either before or after the same was taken up. [Same, § 3.] 

2 2 6 4 . A p p r a i s e m e n t . 1467. If necessary, the justice shall issue a notice 
to three disinterested householders in the township, to appear at the time and 
pi ice mentioned in said notice to appraise the stray. The persons so notified, 
of any two of them attending, shall take an oath that they will fairly and im
partially appraise said stray, and their appraisement, embracing a descrip
tion of the size, age, color, sex, marks, and brands of the stray, shall be entered 
by the justice m a book to be kept by him for that purpose. [Same, § 4.] 

2 2 6 5 . E n t r y i n e s t r a y book. 1468. The justice shall, within ten days 
thereafter, send a certified copy of said entry to the county auditor, who shall 
immediately enter the same in an estray book, to be kept by him for that pur
pose. If the appraised value of the stray is ten dollars, or more, the auditor 
shall cause a copy of said entry to be posted on the court-house door, and a 
copy of said notice to be inserted three times in some newspaper in the county, 
if there be one, if not, he shall cause to be posted up written notices in three 
public places in the county, and he shall, within ten days after receiving the 
notice of appraisement, unless the animal shall have been previously reclaimed 
by the owner, forward a certified copy of the same to the public printer here
after provided; together with the amount required to pay for two insertions 
of said notice in the paper published by such printer. [Same, §§ 5, 6.] 
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2266. A d v e r t i s i n g s t r a y s . 1469. The secretary of state shall select and 
contract with a printer to print all such advertisements of strays, and shall 
immediately notify the auditor of each county of the name and residence of 
such printer, and the price of such advertisements. In making the contract 
the secretary shall select an agricultural paper, published at the capital, if 
there be one. Such contract shall be renewed on the first day of January, 
annually; and if a vacancy should from any cause occur, the secretary shall 
immediately fill it with a new contract. [Same, §§ 7, 10, 11.] 

2267. E s t r a y n o t i c e s . 1470. The printer thus selected, shall, once in 
each week, issue a newspaper or printed sheet, in which he shall give two suc
cessive insertions of all estray notices sent to him, and shall send one copy of 
each paper issued to the auditor of each county, who shall receive, file, and 
preserve the same, to be examined by any person who may desire to see them. 
The auditor is hereby required to subscribe for one copy of the paper selected 
by the secretary of state for the publication of estray notices, and the amount 
of the subscription price shall be allowed and paid out of the treasmy of the 
county. [Same, §§ 8, 9.] 

2268. P r o p e r t y v e s t s w h e n . 1471. Where the appraised value of any 
stray does not exceed five dollars, no further proceedings need be had than 
for the justice to enter a description of said stray on his estray book, and if 
no owner appear within six months, the right of the property shall vest in the 
finder, if he has complied with the law and paid all costs. [Same, § 12.] 

[The word "where" in the first line is "when" in the printed Code.] 

2269. S a m e . 1472. Where the appraised value of the stray exceeds five 
dollars and is less than ten, and the finder shall have complied with the pro
visions of this chapter, and paid all costs, the property shall vest in him after 
the expiration of nine months, if no owner appear. [Same, § 13.] 

2270. U s e or a p p r o p r i a t i o n . 1473. Any person legally taking up a 
stray may use or work, if he does so with care and moderation, and does not 
abuse or injure it. But if any person unlawfully take up any stray, or take 
up any stray and fail to comply with the provisions of this chapter, or use or 
work it in a manner contrary to this chapter, or work it before having it ap
praised, or keep such stray out of the county for more than live days at any 
one time, before he acquires a title to said stray, such offender shall forfeit to 
the county twenty dollars, to be sued for by any person in the county; and 
the owner of the stray may also recover of such offender double the amount 
of all injury sustained, with costs. [Same, § 16.] 

29.-71. R e c o v e r y b y o w n e r . 1474. The owner of any stray may, within 
one year from the time of taking up, prove his ownership of the same before 
a justice of the peace (and if the title shall not have already vested in the 
finder by sections fourteen hundred and seventy-one or fourteen hundred and 
seventy-two of this chapter i§§ 2268, 2269]), and upon payment of all costs, 
the reward, and a reasonable allowance, he shall be entitled to recover the 
stray. If the owner and finder cannot agree upon the amount of such allow
ance, it shall be settled by some justice of the peace, who shall take into con
sideration the trouble and expense incurred* by the finder, and whatever use 
he may have had of the stray. [Same, § 17.] 

2 2 7 2 . T i t l e v e s t s i n f inde r . 1475. If the owner fail to claim and prove 
his title to any stra_y for one year after the time of taking up, and the finder 
shall have complied' with this law, a complete title to the stray shall vest in 
the finder; but if the owner shall appear within eighteen months from the 
time of taking up, and prove his ownership of such stray, and pay all costs 
and expenses as above provided, the finder shall pay him the appraised value 
of such stray, or may, at his option, deliver up the stray. [Same, § 18.] 
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2273. F i n d e r no t l iable . 1476. If any stray legally taken up, escape 
from the finder, or die, without any fault on his part, he shall not be liable for 
the loss. [Same, § 19.] 

2274. P e n a l t y . 1477. If any person shall sell, or trade, or take out of the 
state, any stray before the legal title shall have vested in him, he shall forfeit 
to the owner double the value of said stray, and shall be punished by fine not 
exceeding ninety dollars, or imprisonment in the county jail not exceeding 
thirty days. [Same, § 20.] 

2275. Same. 1478. If any printer, auditor, or justice of the peace, fail 
to perform the duties enjoined upon him by this chapter in relation to strays, 
he shall forfeit to the county not less than five or more than fifty dollars, to 
be sued for by any person in the county. [Same, § 21.] 

2 2 7 6 . M a r k s a n d b r a n d s . 1479. The board of supervisors of each 
county shall procure at the expense of the county, a book for each civil town
ship, in which to record the marks and brands of horses, sheep, hogs, and other 
animals. [R., § 1555; C , '51, § 920.] 

2277. R e c o r d . 1480. Any person wishing to mark or brand his domestic 
animals with any distinguishing mark, may adopt his own mark and have a 
description thereof recorded by the clerk of the township in which the owner 
lives. [R . § 1556; C , '51, § 921.] 

2 2 7 8 . M a r k p r e v i o u s l y r e c o r d e d . 1481. No person shall adopt a 
mark or brand previously recorded to another person residing in the same 
township, nor shall the clerk record the same one to two persons, unless on 
their joint application. [E., § 1557; C , '51, § 922.] 

REGISTRATION OF PEDIGREES. 

2 2 7 9 . Cer t i f i ca t e p o s t e d . 22 G. A., ch. 102, § 1. Any owner or keeper 
of a stallion or bull for public service, who represents him to be a pure bred, 
or thorough bred bull, or standard bred, or thorough bred stallion or bull, of 
any breed of horses or cattle, that have a stud or herd book for the registra
tion of their pedigrees, shall place a copy of certificate of registration on the 
door of the stall or stable, where said stallion is usually kept, giving the num
ber of registration, name of breeder and name of animal and the volume and 
page of the stud or herd book in which said stallion or bull is recorded and 
when requested to do so shall give to any patron a copy of said certificate. 

2280. P e n a l t y . 22 G. A., ch. 102, § 2. Any owner or keeper of such 
stallion or bull who shall violate provisions of this act shall be deemed guilty 
of a misdemeanor, and shall be punished accordingly. 

CAEE; PREVENTION OF CRUELTY. 

2281. A b a n d o n e d a n i m a l s . 1482. Any person may take charge of 
any animal whose owner has abandoned it or fails to properly take care and 
provide for it, and may furnish the same with proper shelter, nourishment, 
and care, at the owner's expense, and shall have a lien on such animal for the 
same; which lien, at the expiration of three months, shall become a perfect 
title to the property as provided in the case of a stray. [13 G. A., ch. 176, 

2282. F o o d a n d w a t e r supp l i ed . 1483. In case any creature im
pounded or otherwise confined, shall be without necessary food or water for 
more than twelve successive hours, it shall be lawful for any person, as often 
as necessary, to enter the pound, inclosure, or building, and supply it with 
necessary food and water so long as it shall remain so confined; and the rea
sonable cost of such food and water may be collected by him of the owner of 
such creature. [Same, § 9.] 
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2283. Diseased a n i m a l s ki l led. 1484. The sheriff, constable, police 
officer, officer of any society for the prevention of cruelty to animals, or any 
magistrate, shall destroy any horse or other animal having the disease called 
and known as the glanders, or anv disabled creature unfit for further use. 
[game, § 10.] 

[See further § 5414.] 

2284. Dogs k i l l ed . 1485. I t shall be lawful for any person to kill any 
dog caught in the act of worrying, maiming, or killing any sheep or lambs, 
or other domestic animal, or any dog attacking or attempting to bite any 
person, and the owner shall be liable to the party injured, for all damages 
done by his dog, except when the party is doing an unlawful act. [Ex. S.. 9 
G. A., 'ch. 20, § 3 ; 9 G. A., ch. 76, § 9.] 

To justify the killing of a dog under this staying a t such person's place: O'Harra v. 
section he must be not only trespassing but Miller, 64-462. 
actually engaged in one of the acts mentioned: Aside from this provision a person who has 
Marshall v. Blackshire, 44-475. in his charge a vicious dog, knowing his char-

A person who has a dog in his possession or acter, and fails to restrain him, is absolutely 
harbors him on his premises, as owners usu- liable for an injury inflicted. I t makes no 
ally do with their dogs, is to be considered difference whether the person has charge of 
the owner within the meaning of this section, the animal as owner or only as bailee: Marsel 
I n determining the question of ownership the v. Bowman, 62-57. 
j u ry must consider the party 's former treat- Dogs may be personal property and have 
men t of the animal, his declarations concern- value, and such value may be shown in an ac-
ing him, and the habits of the dog as to tion for injury thereto: Anson v. Dwight, 18-

241. 

OTHER PROVISIONS. 

2285. B o n d t o r e l e a s e . 1486. Any animal, or other property, taken up, 
held, distrained, or seized under this chapter, may be released at once by the 
owner, upon execution and filing of a bond in double the value of the prop
erty held, conditioned for the payment of all costs and damages for which 
the same is held, and to which the one taking up, holding, or distraining, may 
be legally entitled, within twenty days from the filing and approval of such 
bond; said bond shall be filed with and approved by any constable, sheriff, or 
other officer having custody of the property, or by the nearest acting justice 
of the peace, or by the justice before whom any legal proceedings relating to 
such property is pending. Said bond shall be for the use of any person hav
ing any right or interest in or to said property so released. 

[The word " w i t h " after " f i l ed" in the seventh line is erroneously omitted in the printed 
Code.] 

2 2 8 6 . B o u n t y . 1487. A bounty of one dollar shall be allowed on each 
scalp of a wolf, lynx, swift, or wild-cat, to be paid out of the treasury of the 
county in which the animal was taken, upon a verified statement of the facts 
showing the claimant to be entitled thereto. [R , §§ 2193, 2195.] 

2 2 8 7 . P r o c e e d i n g s . 1488. The person claiming the bounty shall pro
duce such statement, together with the scalp or scalps, with the ears thereon, 
to the county auditor, or a justice of the peace of the county wherein such 
wolf, lynx, swift, or wild-cat, may have been taken and killed; and the officer 
before'whom such scalps are produced shall deface or destroy the scalps when 
so produced, so as to prevent the use of the same to obtain for the second 
time the bounty herein provided for. [R , § 2194.] 

In an action to recover from the county ad- evidence of the fact t h a t such wolves were 
ditional bounty offered for wolf scalps, held, caught and killed in the county, and tha t the 
tha t the certificate of a justice of the peace scalps had ears : Murray v. Jones County, 72-
showing the delivery to him of the scalps and 286. 
that he had destroyed the same was sufficient 
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COMPENSATION FOR DOMESTIC ANIMALS K I L L E D BY DOGS. 

2288. Assessors to list dogs. 20 G. A., ch. 70, § 1. It shall be the duty 
of every assessor of this state, at the time of listing the property of his dis
trict, to list each dog over three months of age in the name of the owner 
thereof, without affixing any value thereto. Any person keeping or harbor
ing a dog or dogs shall be deemed the owner thereof within the meaning of 
this act. 

2 2 8 9 . T a x . 20 G. A., ch. 70, § 2. The board of supervisors of each county 
shall, at their September session each year, when levying other taxes, levy a 
tax of fifty cents on each male, and one dollar on each female dog listed by 
the assessor, which tax shall constitute a special fund, to be disposed of as 
provided for in this act. 

2 2 9 0 . A s s e s s m e n t . 20 G. A., ch. 70, § 3. I t shall be the duty of each 
county auditor to provide suitable columns, properly headed, in the assessor's 
book, to carry out the provisions of this act. 

2 2 9 1 . Co l l ec t ion . 20 G. A., ch. 70, § 4. The treasurer of each county, 
on receiving the tax books for the collection of other taxes, shall collect the 
tax herein provided for as other taxes are collected, and keep the same as a 
separate fund, to be known as the domestic animal fund. 

2292. Damages, how claimed; proof; allowance. 20 G. A., ch. 70, 
§ 5 ; 22 G. A., ch. 42. Any person damaged by the killing or injury of sheep, 
or any other domestic animal, by a dog or dogs, may present to the board of 
supervisors of the county in which such killing or injury occurred, a detailed 
account of such killing or injury, stating the amount of damage claimed 
therefor, and verified by affidavit, such claim to be filed with the county audi
tor at least ten days before some regular session of the board, and within 
sixty days from the time such killing or injury occurred. At the first regular 
session of the board of supervisors after such claim shall have been filed for 
ten days as herein provided, the same may be established by proof before the 
board; and upon the hearing thereof, the claimant shall establish his claim for 
damages by testimony satisfactory to said board. I t shall also be made to ap
pear to the satisfaction of said board that such damage was not caused, in whole 
or in part, by a dog or clogs owned or controlled by the claimant, and that claim
ant does not know whose dog or dogs caused the damage, and that said dam
age was caused by dogs; or, m case the owner of such dog or dogs is known 
to the claimant, and that such owner has no property subject to execution, 
out of which the claim can be made. 'I he board shall hear and determine 
said claims in the order in which they are filed unless good cause is shown for 
continuance, and shall allow the same or such portions thereof as they may 
deem just, and shall authorize the auditor to issue warrants for the same not 
to exceed seventy-five per cent, of the amount allowed to be paid out of the 
domestic animal fund. 

2 2 9 3 . P a y m e n t . 20 G. A., ch. 70, § 6. The treasurer shall, between the first 
and tenth days of Januar}' and the first and tenth days of July of each year, pay 
the said warrants issued by the auditor as provided for by section five of this act 
[§ 2292], out of the domestic animal fund. If said fund is insufficient to pay said 
warrants in full, he shall pay on each pro rata. If after paying all warrants 
at either penod above named, there shall remain more than two hundred and 
fifty dollars of said fund in the treasury, the board of supervisors shall order 
the excess to be transferred to the county fund. 
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C H A P T E E 3a. 

* STATE VETERINARY SURGEON. 

2294. Appointment; qualification; compensation. 20 G. A., ch. 
189, § 1. The governor shall appoint a state veterinary surgeon who shall 
hold his office for a term of three years unless sooner removed by the gov
ernor; he shall be a graduate of some regular and established veterinary col
lege and shall be skilled in veterinary science; he shall be a member of the 
state board of health, which membership shall be in addition to that now pro
vided by law. When actually engaged in the discharge of his official duties 
he shall receive from the state treasury as his compensation the sum of five 
dollars per day and his actual expenses, which shall be presented under oath 
and covered by written vouchers before receiving the same. 

2 2 9 5 . P o w e r s . 20 G. A., ch. 189, § 2. He shall have general supervision 
of all contagious and infectious diseases among domestic animals within or 
that may be in transit through the state and he is empowered to establish 
quarantine against animals thus diseased or that have been exposed to others 
thus diseased, whether within or without the state, and may, with the concur
rence of the state board of health, make rules and regulations such as he may 
deem necessary for the prevention, against the spread, and for the suppres
sion of said disease or diseases, which rules and regulations, after the concur
rence of the governor and executive council, shall be published and enforced, 
and in doing said things or any of them, he shall have power to call on any 
one or more peace officers whose duty it shall be to give him all assistance in 
their power. 

2 2 9 6 . P e n a l t y for i n t e r f e r i n g w i t h . 20 G. A., ch. 189, § 3. Any per
son who wilfully hinders, obstructs or resists said veterinary surgeon or his 
assistants, or any peace officer acting under him or them when engaged in the 
duties or exercising the powers herein conferred, shall be guilty of a misde
meanor and punished accordingly. 

2297. Annual report. 20 G. A., ch. 189, §4; 22 G. A., ch. 82, § 39. 
Said veterinary surgeon shall, biennially, make a full and detailed report of 
all and singular his doings since his last report to the governor, including his 
compensation and expenses, and the report shall not exceed one hundred and 
fifty pages of printed matter. 

2 2 9 8 . D u t i e s ; d e p u t i e s . 20 G. A., ch. 189, § 5. Whenever the majority 
of any board of supervisors, city council, trustees of an incorporated town or 
township trustees, whether in session or not, shall in writing notify the gov
ernor of the prevalence of, or probable danger from, any of said diseases, he 
shall notify the state veterinary surgeon who shall at once repair to the place 
designated in said notice and take such action as the exigencies may demand, 
and the governor may in case of emergency appoint a substitute or assistants 
with equal powers and compensation. 

2299. Destruction of stock; compensation; appeal. 20 G. A., 
ch. 189, § 6. Whenever in the opinion of the state veterinary surgeon the pub
lic safety demands the destruction of any stock under the provisions of this 
act he shall, unless the owner or owners consent to such destruction, notify 
the governor, who may appoint two competent veterinary surgeons as advisors, 
and no stock shall be destroyed except upon the written order of the state 
veterinary surgeon countersigned by them and approved by the governor and 
the owners of all stock destroyed under the provisions of this act except as 
hereinafter provided shall be entitled to receive a reasonable compensation 
therefor, but not more than its actual value in its condition when condemned, 
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which shall be ascertained and fixed by the state veterinary surgeon and the 
nearest justice of the peace, who, if unable to agree, shall jointly select another 
justice of the peace as umpire and their judgment shall be final when the value 
of the stock does not exceed one hundred dollars, but in all other cases either 
party shall have the right of appeal to the circuit [district] court, but such 
appeal shall not delay the destruction of the diseased animals. The state vet
erinary surgeon shall, as soon thereafter as may be, file his written report 
thereof with the governor, who shall, if found correct, indorse his finding 
thereon, whereupon the auditor of state shall issue his warrant therefor upon 
the treasurer of state who shall pay the same out of any moneys at his dis
posal under the provisions of this act; provided, that no compensation shall 
be allowed for any stock destroyed while in transit through or across this 
state, and that the word stock, as herein used, shall be held to include only 
neat cattle and horses. 

A certificate given by a deputy veterinary the t ime of his purchase, more than a year pre-
surgeon to the owner of a horse showing him vious to the giving of such certificate: Welch 
to be affected with glanders, held not admis- v. Norton, 73-721. 
sible as evidence that, he was so affected at 

2300. Co-operate with United States. 20 G. A., ch. 189, § 7. The 
governor of the state, with the state veterinary surgeon, may co-operate with 
the government of the United States for the objects of this act, and the gov
ernor is hereby authorized to receive and receipt for any moneys receivable 
oy this state under the provisions of any act of congress which may at any 
time be in force upon this subject, and to pay the same into the state treasury 
to be used according to the act of congress and the provisions of this act as 
nearly as may be. 

2 3 0 1 . A p p r o p r i a t i o n . 20 G. A., ch. 189, § 8. There is hereby appropri
ated out of any moneys not otherwise appropriated the sum of ten thousand 
dollars for use in 1884 and 1885, and three thousand dollars annually there-
alter, or so much thereof as may be necessary for the uses and purposes herein 
set forth. 

2 3 0 2 . C o m p e n s a t i o n t o a s s i s t a n t s . 20 G. A., ch. 189, § 9. Any per
son, except the veterinary surgeons, called upon under the provisions of this 
act shall be allowed and receive two dollars per day while actually employed. 

C H A P T E R 2,1. 

CARE AND PROPAGATION OF F I S H . 

2 3 0 3 . P r i v a t e o w n e r s h i p . 16 G. A., ch. 70, § 4. Persons raising or 
propagating fish on their own premises, or owning premises on which there 
are waters having no natural outlet, supplied with fish, shall absolutely own 
said fish, and any person taking fish therefrom, or attempting to take fish 
therefrom, without the consent of the owner, or his agent, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be fined not more 
than twenty-five dollars, nor less than five dollars or imprisoned in the county 
jaa not more than thirty days, and shall be liable to the owners of the fish in 
damages m double the amount of damages sustained, the same to be recovered 
in a civil action before any court having jurisdiction over the same. 

2 3 0 4 . T i m e fo r c a t c h i n g . 16 G. A., ch. 70, § 6. I t shall be unlawful 
to catch and kill any bass or wall-eyed pike between the first A&y of April and 
the first day of June, or any salmon or trout between the first day of No
vember and the first day of February, of any year, in any manner whatever. 
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2 3 0 5 . F i n e for v i o l a t i o n . 16 G. A., oh. 70, § 7. Any person found 
guilty of a violation of section six of this act [§ 2304], shall, on conviction 
before a justice of the peace, be fined not less than five dollars nor more than 
twenty-five dollars for each offense, and shall stand committed until such fine 
be paid. 

2 3 0 6 . 16 G. A., ch. 70, § 10; 18 G. A., ch. 92. Provided, that nothing 
herein contained shall be held to apply to fishing in the Mississippi and Mis
souri rivers, nor in so much of the Des Moines river as forms the boundary 
between the states of Iowa and Missouri. 

2 3 0 7 . P i s h c o m m i s s i o n e r ; dut i e s . 17 G. A., ch. 80, § 1. The gov
ernor of the state is hereby authorized and required to appoint, after the ex
piration of the term of the present incumbent, and biennially thereafter, one 
competent person, who shall be known as the state fish commissioner, who 
shall hold his position for the term of two years; and any vacancy that may 
occur, for the unexpired term, or by reason of the expiration of the term of 
said office, shall be filled by the appointment and commission of the governor. 
The genera] duties of said commissioner, including the present incumbent, 
shall be to have general charge and superintendence of the state hatching-
house, now located at Anamosa, to forward the restoration of fish to the rivers 
and waters of the state, and to stock the same with fish from said hatching-
house, and elsewhere, to the extent that means therefor may be furnished bj' 
the state, and to the extent that means for that purpose may be furnished by 
the United States fish commissioner, and by societies and individuals inter
ested in the propagation of fish in the waters of this state. 

2 3 0 8 . S a l a r y . 17 G. A., ch. 80, § 2. The fish commissioner, including the 
present incumbent, shall receive, in full compensation for his services, twelve 
hundred dollars per year, to be paid out of any money in the state treasury 
not otherwise appropriated. 

2 3 0 9 . R e p o r t . 17 G. A., ch. 80, § 4. It shall be the duty of said fish 
commissioner to make a detailed, itemized and sworn statement, on or before 
two years after the fifteenth day of November, 1877, and every two years 
thereafter, showing the amount of money expended, for what purpose or pur
poses expended, the number and kinds of fish distributed, together with such 
general information on the subject of fish culture as such commissioner may 
think proper; and upon the submission of such report, and each subsequent, 
the same shall be caused to be printed and distributed, to the same extent and 
in the same manner as now provided by law for the printing and distribution 
of the reports of public officers of the state. 

[The time for making the report is changed by § 117.] 

2 3 1 0 . Obs truc t ions prohibi ted . 17 G. A., ch. 80, § 5. No person shall 
place, erect, or cause to be placed or erected, across any of the rivers, creeks, 
ponds or lakes of this state, any trot line, dam, seine, weir, fish dam, or other 
obstruction, in such manner as to prevent the free passage of fish up, down or 
through such water-courses, unless the same be done by the instruction or 
under the direction of the fish commissioner, and when the same is so done 
by or through the instruction, or under the direction of the fish commis
sioner, it shall be unlawful for any person or persons to remove, or in any way 
interfere with the same. This section shall not be construed to prohibit the 
erection of dams for manufacturing purposes as provided by law. 

2 3 1 1 . P e n a l t y . 17 G. A., ch. 80, § 6. Any person found guilty of a vio
lation of the provisions of section five of this act [§ 2310], shall, upon convic
tion before a justice of the peace, be fined not less than twenty-five, nor more 
than one hundred dollars, or imprisoned in the county jail not less than ten 
days, nor more than thirty days, in the discretion of the court. 

[For bimilar provisions, see gg 5403, 5404.] 
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2 3 1 2 . 17 G. A., ch. 80, § 7. All acts or parts of acts in conflict herewith 
are hereby repealed. 

2313. Hatchery transferred to Spirit Lake. 21 G. A., ch. 155, § 1. 
The state fish hatchery now located in Jones count}7, Iowa, is hereby trans
ferred and located at Spirit Lake in Dickinson county, Iowa, and the s ta te 
shall hereafter keep and maintain but the one hatchery located in Dickinson 
county. 

2 3 1 4 . P u r c h a s e of l a n d . 21 G. A., ch. 155, § 2. The fish commissioner 
is hereby authorized to purchase on behalf of the state the necessary land a t 
an expense to the state not to exceed one dollar, upon which the state fish 
hatching house shall be located and to take a deed of said land in the name of 
the state of Iowa and have the same recorded in the proper office for the rec
ord of such deed. 

2 3 1 5 . P r o v i s i o n s a p p l i c a b l e . 21 G. A., ch. 155, § 5. Wherever the 
law in regard to the propagation of fish now in force refers to the hatching 
house at Anamosa the same shall be deemed hereafter to refer so far as appli
cable to the hatching house at Spirit Lake. 

CONSTRUCTION OF FISH-WAYS. 

2 3 1 6 . W h e r e r e q u i r e d . 17 G. A., ch. 188, § 1. The owner or owners of 
any dam or obstruction across any river or stream, creek, pond, lake, or water
course, in this state, shall, within a reasonable time, erect, construct and main
tain, over or across said dam or obstruction, a suitable fish-way of suitable 
capacity and facility to afford a free passage for fish up and down through 
such water-course when the water of said stream is running over the said dam. 

2317. Dam or obstruction a nuisance. 17 G. A., ch. 188, § 2. Any 
dam or obstruction mentioned in section one of this act [§ 2316], not provided 
with such fish-way within a reasonable time after the taking effect of this act, 
is hereby declared a nuisance, and may be abated accordingly. 

2 3 1 8 . P e n a l t y . 17 G. A., ch. 188, § 3. Any person guilty of the viola
tion of the provisions of this act, shall, upon conviction before a justice of the 
peace, be fined not less than five nor more than fifty dollars for the first of
fense, and not less than twenty dollars for each subsequent offense, and shall 
stand committed until such fine is paid. 

FISH DAMS ACROSS OUTLETS OF LAKES. 

2 3 1 9 . C i t i es a n d t o w n s m a y m a i n t a i n . 21 G. A., ch. 63, § 1; 22 G. 
A., ch. 108. Any city or incorporated town which is bounded in whole or in 
part by any meandered lake or chain of lakes of this state is hereby author
ized and empowered to construct and maintain across any outlet of such lake 
a dam to oostruct the passage of fish. Such dam may be constructed of 
earth, masonry or other substance to the heighth [height] of the natural and 
ordinary level of the lake, but above such level and across the entire width 
of the natural outlet it shall be an open net-work of bars, rods, or wire, in
cluding however the necessary and proper framework and supports therefor. 
Said net-work may be constructed to prevent so far as possible the escape of 
fish from the lake. But nothing herein contained shall be construed to au
thorize the raising of the ordinary and natural level of the lake or the inter
fering with any water-power, dwelling-house, out-building, orchard or grove. 

2 3 2 0 . M a y c o n d e m n p r o p e r t y fo r . 21 G. A., ch. 63, § 2. Such city or 
town is authorized to purchase or to condemn in the manner provided by law 
for condemning private property for streets and other municipal purposes so 
much land situate within or without the corporate limits of said city or town 
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as the council shall deem necessary for the construction and maint«i[e]nance 
of such dam and to pay for the same out of the general fund; provided, how
ever that before any city or incorporated town shall be authorized to acquire 
property or construct or maintain a dam by virtue of the provisions of this 
act a majority of the resident tax payers of such city or town shall petition 
the council therefor. 

2 3 2 1 . P e n a l t y fo r i n j u r i n g . 21 G. A., ch. 63, § 3. If any person shall 
wilfully injure or destroy or be a party to the injury or destruction of any 
dam constructed or maintained by virtue of the provisions of this act he shall 
be punished by a fine not exceeding five hundred dollars and by imprisonment 
in the county jail not exceeding one year. 

CHAPTER 4. 

OF FENCES. 

2 3 2 2 . P a r t i t i o n . 1489. The respective owners of lands inclosed with 
fences, shall keep up and maintain partition fences, between their own and 
the next adjoining inclosure so long as they improve them in equal shares, un
less otherwise agreed between them. [E,., § 1526; C , '51, § 895.] 

Applied: Schnare v. Gehman, 9-283. 

2323. Neglect to build or repair; fence viewers. 1490. If any party 
neglect to repair or rebuild a partition fence, or a portion thereof, which he 
ought to maintain, the aggrieved party may complain to the fence viewers, 
who. after due notice to each party, shall examine the same, and if they deter
mine the fence is insufficient, shall signify it in writing to the delinquent occu
pant of the land, and direct him to repair or rebuild the same within such time 
as they judge reasonable. [R., § 1527; C , '51, § 896.] 

Tlie duty of maintaining partition fences as a controversy arises between the respective 
provided in this chapter, being one created owners of land about the partition fences: 
solely by statute, the method prescribed by the Anderson v. Cox, 54-578. 
s ta tute lor enforcing such duty must be fol- Where the parties have agreed to maintain a 
lowed. A party cannot proceed by action in certain kind of fence the trustees may deter-
court instead of by application to the fence mine whether such agreement has been per-
viewers: Lease v. Vance, 28-509. formed and decide as to t ime and manner of 

I t is not necessary that the complaint to the performance: Huber v. Wilkinson, 46-458. 
fence viewers be m writ ing and made matter The evidence of fence vieweis is competent 
of record: Tubbs v. Ogden, 46-134. in regard to a mat ter upon which they are au-

Uuless due notice is given to the adverse thorized to form an opinion: Phillips v. Oystee, 
party of the meeting of tho fence viewers to 32-257. 
examine the fence the subsequent proceedings An apportionment of the obligation to main-
cannot constitute the basis of a recovery tain a partition fence, made after the adoption 
against h i m : Lookhart v. Wessels, 46-81. As of the herd law, which is acquiesced in and 
to what is due and sufficient notice, see Tubbs complied with by both parties, remains binding 
v. Ogden, 46-134. on them until in some manner the parties are 

Fence viewers have jurisdiction only when relieved therefrom: Barrett v. Dolan, 71-94. 

2324. Penalty for non-compliance with order. 1491. If such fence be 
not repaired or rebuilt accordingly, the complainant may repair or rebuild it, 
and the same being adjudged sufficient by the fence viewers, and the value 
thereol, with their fees, being ascertained by them and certified under their 
hands, the complainant may demand of the owner of the land where the 
fence was deficient the sum so ascertained, and, in case of neglect to pay the 
same for one month after demand, may recover it with one per cent, a month 
interest by action. [B., § 1528; C , '51, § 897.] 

The action of the fence viewers is conclu- to be a partition fence which, in fact, is no t : 
sive where they have jurisdiction; but they Bills v. Belknap, 38-225. 
cannot conclude a par ty by determining that The adjudication by the trustees as to the 
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sufficiency of the fence should be by them 
sitting as a board, and as a result of personal 
inspection, b in the inspection need not be 
made by them in a body. A record of the 
adjudication should be made by the clerk, but 
it is not necessary that such adjudication be 
reduced to wnt ing and certified by them. The 
ceitificate ol ihe viewers as to the value of the 
fence should be filed with the cieik and will 
then be sufficient evidence of complainant 's 
rights and notice to the adverse pa r ty : Tubbs 
v. Ogden, 46-134. 

There is no appeal from the action of fence 
viewers: McKecverr. Jenks, 59-350. 

The dec;-ion of fence viewers upon ques
tions within tneir jurisdiction is conclusive, 
and the fact that the statute as to these mat
ters denier to the parties a trial in court, ei ther 
by an appeal or otherwise, does not render 
it unconsti tut ional: Ibid. 

2 3 2 5 . D i s p u t e s ; fence v i e w e r s t o s e t t l e . 1492. 'When a controversy 
arises between the respective owners about the obligation to erect or maintain 
partition fences, either party may apply to the fence viewers, who, after due 
notice to each party, may inquire into tho matter and assign to each his share 
thereof, and direct the time within which each shall erect or repair his share 
in the manner provided above. [R., § 1529; C , '51, § 893.] 

The r ta tu te does not make the fence viewers 
sole j ; dges ot the sufficiency of the fence in 
an action brought for J:<mi,gcs caused by t res
passing cattle. The sufficient y may be proved 
like any other fact : Noble v. Chase, 60-281. 

Whore a party, without availing himself of 
the provisions o.. the s tatute as to fence view
ers, gave notice to an adjoining land owner 
to build one-half the fence between their 
lands, and such adjoining owner, in compli
ance wi th his demands, built Ins one-half the 
fence and afterwards built the rem-under of 
the fence, which should have bepn b u n t by 
the par ty giving the notice, held, thai; t h e 
par ty thus building the fence might recover, 
from the par iy serving the notice, t h e value 
of one-half the fence bui l t : Schnare v. Geh-
man, 9-283. 

pursuance of their direction, not beinsr ex
pressly required, was not necessarv : Ibid. 

W h e n exercising power granted to them, 
the proceedings of fence viewers are to be 
considered by the conit as 1o all m a t t e r , of 
form with at least the same tender and in
dulgent consideration which is e x o n d e d to 
proceedings before a justice of the peace: Ibid. 

As to necessity of notice, see note to § 2323. 
The decision of the fence viewers is not con

clusive as lo the t rue division line, and in an 
action by one land owner against an adjoining-
owner to recover the proportion of ihe cost of 
building a parti t ion fence, in accordance wi th 
the direction of the fence viewers, the defend
ant may show, as a defense, that the tenco 
was not erected upon the t rue l ine: Peschonys 
v. Mueller, 50-237; and see note to preceding 
section. 

Neither the notice here provided, nor the 
finding assigning to each his share, etc., need 
be m writing, though it would be the better 
practice to pin, them in that form: Talbot v. 
Blaelrtege, 22-572; Ganlzv. Clark, 31-254. 

Therefore, held, tha t a party at whose house 
the vieweis met, and who was veibaiiy noti
fied by them of making a division, and. on be
ing asked whether he had received notice, ad
mitted that he had, could not object to w a n t 
of a writ ten notice. Also held, tha t whore 
parties were verbally notified, and knew of 
the action and decision of the fence viewers, 
and such deciden was reduced to wri t ing and 
duly recorded, oojeciion as to want of notice 
thereof could not be considered: Talbot v. 
Blaeklege, 22-572. 

Under a former statutory provision, held, 
tha t notice oi a meeting of the fence viewers 
to determine the value of a tence erected in 

2 8 2 6 . F a i l u r e t o c o m p l y . 1493. If a party neglect to erect or main
tain the part of fence assigned him by the fence viewers, it may be erected 
and maintained by the aggrieved party in the manner before provided, and he 
shall bo entitled to double the value thereof, to be recovered as directed above, 
[K., §1530; C , '51, §899.] 

2 3 2 7 . R e p a i r . 1494. All partition fences shall be kept in good repair 
throughout the year, unless the owners on both sides otherwise agree. [E,., 
§ 1531; C , '51, g 900.] 

2828. Who required to maintain. 1495; 22 G. A., ch. 95, § 1. No 
person not wishing his land inclosed and not occupying nor using it other
wise than in common, shall be compelled to contribute to erect or maintain 
any fence between him and an adjacent owner; but when he incloses, culti
vates or uses his land otherwise than in common, he shall contribute to the 
partition fences as in this chapter provided. [R., § 1532; C , '51, § 901.] 

In counties where a herd law is in force a pelled to conli ibnte to the ircct ion of a pi rH-
party desiring to use his ground lor purposes tion fence between hi- land and tha t of an. 
not ie,jlining ,1 leace in suco county, for in- owner who desire1- to J-t- Sn^ premises for pur-
ttance, lor raising crops alone, cannot be com- poses requiring fenci i c , as, for instance, raising 
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s tock; and this is t rue notwithstanding the the raising of crops which must be protected 
provision of § 2341: Syas v. Peck, 58-256. from such stock must contribute to a partition 

Land is to be deemed as not used in common fence. Where it did not appear that stock 
where the use is such tha t means must be was not prohibited from running at large, 
t aken to preserve the crops. Where there is held, tha t such fact would not be presumed 
no regulation prohibiting stock from running for the purpose of establishing error in the 
a t large, the party desiring to use his land for judgment below: Hewit v. Jewell, 59-37. 

2329. Division of land inclosed in common. 1496. When lands 
owned in severalty have been inclosed in common without a partition fence, and 
one of the owners is desirous to occupy his in severalty, and the other refuses 
or neglects to divide the lino where the fence should be built or build a suffi
cient fence on his part of the line when divided, the part}^ desiring it may 
have the same divided and assigned by the fence viewers, who may, in writ
ing, assign a reasonable time, having regard for the season of the year for 
making the fence, and if either party neglect to comply with the decisions of 
the viewers, the other, after making his own part, may make the other part 
and recover as directed above. [It., § 1533; C , '51, § 902.J 

Adjoining owners cannot bo considered as is liable therefor, and it is immaterial whether 
occupying the.r premises in severalty, within the fence inclosing tho common inclosure was 
the meaning of the statute, unless there be a a lawful fence or n o t : Broadwell v. Wilcox, 
partition lence ol such character that tne pro- 22-568. 
prietor is able to keep his stock upon his own One who purposely turns his cattle upon his 
premises. Therefore, held, that a hedge which land, from which they go upon the land of an-
had not attained sufficient perfection to pre- other, inclosed in common, and do damage, is 
vent stock iroiu passing through it did not con- liable, though there was no intention that they 
stifute a paitition lence, and the owners were should go upon his neighbor's land. And 
therefore holding in common within the where the land trespassed upon is inclosed in 
meaning of the s ta tu te : Miner v. Bennett, 45- common with tha t of the owner of the cattle, 
4185. without partition fence, by agreement, the 

Where one of the owners of adjacent prop- liability is the same as though their lands 
orty inclosed in common intentionally puts his were separated by a lawful partition fence. 
animals into the common Enclosure, by which The agreement stands as and for the fence: 
the property of the other owner is injured, he Winters v. Jacobs, 29-115. 

2 3 3 0 . T h r o w i n g o p e n . 1497. In the case mentioned in the preceding 
section, when one of the owners desires to throw open any portion of his field 
not less than twenty feet in width, and leave it uninclosed to be used in com
mon by the public, he shall first give the other party six months' notice thereof. 
[E., §1534; C , ' 5 1 , §903.] 

W h e n a person incloses land adjoining the this section, it would seem that he might do 
inclosure of another, and, before any division so at pleasure and without notice: Miner v. 
of the fence separating them has been made, Bennett, 45-635. 
desires to throw open his field as provided in 

2331. P a y m e n t for fence w h e n u sed . 14-98. "When land which has 
lain uninclosed is inclosed, tho owner thereof shall pay for one-half of each 
partition fence between his lands and the adjoining lands, the value to be 
ascertained by the fence viewers, and if he neglect for thirty days after notice 
and demand to pay the same, the other party may recover as before provided; 
or he may, at his election, rebuild and make half of the fence, and if he neg
lect so to do for two months after making such election, he shall be liable as 
above provided. [ I I , § 1535; C , '51, § 904.] 

2 3 3 2 . D i v i s i o n r e c o r d e d . 1499. When a division of fence between the 
owners of improved lands may have been made, either by fence viewers, or 
by agreement m writing, recorded in the office of the clerk of the township 
where the lands are, the owneis and their heirs and assigns shall be bound 
thereby, and shall support them accordingly, but if any desire to lay his lands 
in common, and not improve them adjoining the fence divided as above, the 
proceedings shall be as directed in the case where lands owned in severalty 
have been inclosed in common without a partition fence. [R.,§ 1536; C , '51, 
§ 905.] 

If paities use; a fence as a partition fence whether it is on the exact boundary line, so 
between tlieir farms, it is wholly immaterial far as the obligation to maintain the fence or 
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contribute to its construction is concerned: bor's, so as to make use of his neighbor ' s 
Card v. Dale, 67-552. fence, does not thereby make such fence a 

One of the adjacent proprietors cannot evade parti t ion fence nor render himself liable to 
the law or defeat it 0 / purposely making his pay for a share thereof: Anderson v. Cox, 54-
fence a few feet from instead of upon the di- 578. 
v id ing l ine : Talbot v. Blacklege, 22-572. A n assignment made by the fence viewers 

Where defendant in inclosing his premises under § 2325 is binding upon t h e par t ies 
left a private way entirely on his own land, thereto without being recorded: Gantz v. 
i'iex.t to his neighbor's, held, tha t he could not Clark, 31-254. 
be required, in addition to fencing such r ight The agreement here referred to is one be-
01 way over tne lemainder of his own land, to tween tne owneis as to the amoun t of fence 
construct his share of the partition fence be- each shall main ta in ; and held, t ha t a n agree-
tween such right of way and his neighbor's ment tha t there should be a lane and no par t i -
land: Bland v. Hixenbaugh, 39-532. tion fences need not be in w r i t i n g : Bills v. 

A party who fences across a public alley in Belknap, 38-225. 
a village, separating his lot from his neigh- See note to § 2330. 

2333. Definition of " o w n e r " and "fence viewers." 1500. In the 
provisions of this chapter, the term " o w n e r " shall apply to the occupant or 
tenant when the owner does not reside in the county^ but these proceedings 
will not bind the owner unless notified. The term " fence viewers " means the 
fence viewers of the township, in which the division line in controversy is, 
and if that line is between two townships, and both parties live in the same, 
then it means the viewers of that township, but if the parties live in different 
townships, one viewer at least shall be taken from that of the par ty com
plained against. [R., § 1537; C , '51, § 906.] 

2 3 3 4 . F e n c e o n a n o t h e r ' s l a n d . 1501. When a person has made a 
fence or other improvement on an inclosure, which, on afterward making-
division lines is found to be on land of another, and the same has occurred 
through mistake, such first person may enter upon the land of the other and 
remove his fence or other improvement and material within six months after 
such line has been run, upon his first paying, or offering to pay, the other par ty 
for any damage to the soil which may be occasioned thereby, and when the 
parties cannot agree as to the damages the fence viewers may determine them 
as in other cases. [R., § 1538; C , '51, § 907.] 

2 3 3 5 . P a y m e n t . 1502. But such fence or other improvement, except 
substantial buildings, shall not be removed if they were made or taken from 
the land on which they lie, until the party pays the owner the value of the 
timber, to be ascertained by the fence viewers, nor shall a fence be removed 
at a time when the removal will throw open or expose the crop of the other 
party, but it shall be removed in a reasonable time after the crop is secured, 
although the above six months have passed. [It., § 1539; C , '51, § 908.] 

2336. Disputes; fence viewers to determine. 1503. When any 
question aiises between parties, other than those above stated, concerning then-
rights in fences, or their duties in relation to building or supporting or remov
ing them, such question may be determined by the fence viewers upon the 
principles of this chapter. [R., § 1540; C , '51, § 909.] 

Where the parties have agreed to mainta in performed, and decide as to t ime and manner 
a certain kind of ience the trustees may de- of performance: Huber v. Wilkinson, 46-458. 
termine whether such agreement has been 

2 3 3 7 . L i n e s ; fence o n . 1504. A person building a fence, may lay the 
same upon the line between him and the adjacent owners, so that the fence 
may be partly on one side and partly on the other, and the owner shall have 
the same right to remove it as if it were wholly on his own land. [JR., § 1541;. 
C , '51, § 910.] 

2 3 3 8 . S a m e . 1505. The foregoing provisions concerning partition fences 
shall apply to a fence standing wholly upon one side of the division line. [K., 
§1542; C , ' 5 1 , §911.] 

2 3 3 9 . O t h e r p r o c e e d i n g s . 1506. The foregoing provisions of this chap
ter do not bar any other legal proceedings for the determination of the title to 
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land, or the dividing line between contending owners, nor do they preclude 
agreements by the parties. [E., § 1543; C , '51, § 912.] 

The agreements here referred to need not The proceedings of the fence viewers do not 
iK-ces&anly be hi writing. It was not so in- bar other proceedings which involve division 
tended b y § 2332: Bills v. Belknap, 38-225. l ines: Pe^chongs v. Mueller, 50-237. 

2S40. Lawful fence defined. 1507; 16 G. A., ch. 101; 17 G-. A., ch. 
124; 18 G. A., ch. 47. A fence made of three rails of good substantial material, 
or three boards not less than six inches wide, and three-quarters of an inch 
thick, such rails or boards to be fastened in or to good substantial posts, not 
more than ten feet apart, where rails are used, and not more than eight feet 
apait. where boards aie used, wire either wholly or in part, substantially built 
and kept in good repair, or any other kind of fence, which, in the opinion of 
tiie '"ence . levers shall be equivalent thereto, shall be declared a lawful fence; 
provided, that the lowest or bottom rail, wire, or board shall not be more than 

\\ enty nor less than sixteen inches from the ground, and that such fence shall 
be liiiy-1'our inches in height, except that, a barbed wire fence may consist of 
three barbed wires, or of four wires, two of which shall be barbed; such fence 
in either case to have not less than thirty-six iron barbs of two points each, 
[or] twenty-six iron barbs of four points each on each wire to the rod, the 
wires to be firmly fastened to posts not more than two rods apart, with two 
st-jys between the posts, or with posts not more than one rod apart without 
such slays, the top wire to be not more than fifty-four nor less than forty-eight 
inches in height, and the bottom wire not more than twenty nor less than 
sixteen inches from the ground; provided further, that all partition fences may 
be made tight at the expense of the party desiring it, and such party may 
take from sucn fence tho same material,by hint added thereto whenever he 
may elect; and provided., further, 1 hat when the owner or occupants of adjoining 
laud Lt.0 th-> -.ante for the purpose of pasturing swine or sheep, each of said 
oVi'herh or occupants shall keep their respective share of the partition fence 
sufficiently fight to restrain such swine or sheep. [It., § 1545.] 

A bla' i , a IK age, a trench, a wall, o, trestle ing upon tho Oivner» of growing crops to fence 
or ihe ,ii.e may be held 10 bo in fact r, lawful them; and in an action by the owner of an ox 
f e m e : jJiu^i,d v. Chicogo <& N. W. R. Co., wmch had broken through an insufficient 
37—li~J. fence into a comiield, and u ;od from the ef-

TJIC evidence of fence v :ewers is competent fects of eating the coin, brought against the 
in /egai'd to a matter upon which they are au- owner of the i-eld for dai idges, held, thac de-
CiOi z ^ to it,...) an opinion: Phillips o. Oystee. fend ant was not liable: Herold, r. Meyeis, 20-
83-257. 3^8. 

Ii,ov., $5 iG44, construed in regard to height As to obligation to fence generally, Bee notes 
there re(,un-eu: Ibid. to § 2251. 

There *s no obligation as to the puMic rest-

2 J 4 J . . %/.ai)TO s t o c k is ^o^ t r a ined . 1508. All the provisions of this 
chapter m relation to partition fences, shall be alike applicable to counties or 
tov. iisiiips having r^d'a-ined, or which may restrain, stock from running at 
large. [14 G. A., ch. 12b.j 

* Appliod: Daff'23 v. Judd, 4.8-251. where stock is prohibited from running a t 
Tino iX'cion does not prevent the rule as to lasge from what it is in oihor counties: See 

parti t ion io"CiB being tiiffeienu in counties note 10 fj 2328. 

531-2. 22 G. A., ch. 95, § 2. Section fifteen hundred and eight of the code 
of i8?3 [§ 231-1], is hereby amended by adding the following, to wit: and 
section fourteen hundred and ninety-five ot the code of 1873 [§ 2328], and all 
parts thereof snail be so construed in counties where stock is restrained from 
running :it large as in counties where stock is not so restrained: provided that 
the p.ovk-k, is of this act shall not apply to counties having a population of 
letss than iv, olve thoiiband inhabitants according to the census of 1885. 

MflSIOK" IILIIbrBS. 

2 8 4 3 . F e n c e b e y o n d d i v i s i o n l i n e . 16 G. A., ch. 108, § 1. If any per
son shall desire to plant or make a hedge fence on any line separating his 
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lands, or inclosures from the lands, or inclosures of any other person, or per
sons, he shall be allowed to make or build a fence sufficient to protect the 
hedge and set the same five feet beyond the line on the adjoining lands and 
keep the same there, not more than five years, and free from weeds, and then 
he shall be allowed to remove the same, and during which time he shall be 
permitted to cultivate the land thus inclosed for the benefit of the hedge; 
provided,, he shall enter upon the cultivation of said hedge within twelve 
months from the time said fence is removed on the adjoining land. 

2 3 4 4 . P a y m e n t for h e d g e . 16 G. A., ch. 106,' § 2. When any person 
builds a hedge on the entire line between his own and uninclosed lands, when 
said lands are inclosed the owner thereof shall pay for one-half of said hedge 
the value to be ascertained by the fence viewers, and the manner of proceed
ing m this respect shall conform to the provisions of the law now in force in 
relation to the ascertainment of the value of partition fences with like rem
edies; the maker of said hedge to select his own half thereof; provided, this 
act shall not apply to town lots. 

The language of this statute is not to be so hedge could not be grown for a short distance: 
construed as to defeat recovery by a party on McKeever v. Jenks, 59-300. 
the ground that on some point on his line a 

C H A P T E B 5. 

OF LOST GOODS. 

2345. Taking up rafts, logs, and lumber. 1509. If any person shall 
hereafter stop or take up any raft of logs, or part thereof, or any logs suit
able for making lumber, or hewn timber or sawed lumber, found adrift on 
any water-course within the limits or upon the boundaries of this state, such 
person, within five days thereafter, provided the same shall not have been pre
viously restored to the owner, shall go before some justice of the peace or 
notary public of the county in which the same was taken up, and make affi
davit in writing, setting forth an exact description of the articles found, and 
stating when and where the same were found, the number of logs or other 
pieces, and the marks and brands thereon, and that the same have not been 
altered or defaced since the taking up by him or by any other person to his 
knowledge. And such justice of the peace or notary public, within live days 
thereafter, shall transmit such affidavit to the county auditor of said county, 
and the said auditor shall thereupon file the same in his office, and enter in 
his estray book the description of the said property, the time and place, when 
and where, and the name and residence of the person by whom the same was 
taken up, and the said auditor shall also publish a notice thereof for three 
weeks successively in some newspaper printed in the county. [14 G. A., ch. 20, 
§§ 1, 3.j 

2 3 4 6 . D i s p o s i t i o n of p r o p e r t y u n c l a i m e d . 1510. In all cases where 
the value of the articles so taken up shall not exceed live dollars, and no per
son shall appear to claim and prove the same within three months after the 
publication of such notice, then the property in the same shall vest m the 
person taking them up; but if the value thereof shall exceed live dollars, and 
the same be not claimed or proven within six months after such publication, 
then the finder shall deliver them to the sheriff of said county, and thereupon 
the same proceedings shall be had, and the same disposition be made ef the 
proceeds arising from the sale thereof, as is provided for in section fifteen hun
dred and thirteen of this chapter [§ 2349] in relation to boats, vessels, etc., the 
value of which exceeds twenty dollars, [Same, §§ 2, 5.] 
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2347. C o m p e n s a t i o n for. 1511. As a reward for the taking up of any 
such boards, timber, logs, rafts of logs, or any part thereof, there shall be paid 
by the owner to the person taking up the same, for each log, not exceeding ten, 
twenty-five cents; for each log exceeding ten and not exceeding fifty, twenty 
cents; and for sawed lumber, fifty cents per thousand feet. [Same, §§ 3, 5.] 

2348. Vesse ls a n d w a t e r - c r a f t s . 1512. If any person shall stop or 
t ike up any vessel or water-craft found adrift within the limits or upon the 
boundaries of this state, of the value of five dollars or upwards, including her 
cargo, tackle, rigging, and other appendages, such person, within five days 
thereafter, provided the same shall not have been previously proven and re
stored to the owner, shall go before some justice of the peace in the (ownship 
where the craft or vessel is found of the proper county, and make affidavit in 
writing, setting forth the exact description of such vessel or water-craft; where 
and when the same was found; whether any, and if so, what cargo, tackle, 
rigging, or other appendages, were found on board or attached thereto; and 
that the same has not been altered or defaced, either in the whole or in part, 
since the taking up, either by him, or by any other person, to his knowledge; 
and the said justice shall thereupon issue his warrant, directed to some con
stable of his township or district, commanding him to summon three respecta
ble householders of the neighborhood, who shall proceed without dela,y, to 
examine and appraise such boat or vessel, her cargo, or tackle, rigging, and all 
other appendages as aforesaid, and to make report thereof, under their hands, 
to the justice issuing such warrant, who shall enter the same, together with 
the affidavit of the taker-up at large in his estray book; and, within five days, 
shall transmit a certified copy thereof to the county auditor oi the proper 
county, to be by him recorded in his estray book and filed in his office. 
[R., §1506.] 

2 3 4 9 . A d v e r t i s e m e n t ; t i t l e v e s t s . 1513. In all cases where the ap
praisement of any such boat or vessel, including her cargo, tackle, rigging, or 
other appendages, shall not exceed the sum of twenty dollars, the taker-up 
shall advertise the same on the door of the court-house and in three other of 
the most public places in the county within five days alter the appraisement, 
and it no person shall appear to claim and prove such boat or vessel within six 
months from the time of taking up, the property in the same shall vest m the 
taker-up; but if the value thereof shall exceed the sum of twenty dollars, the 
county auditor, within five days from the time of reception of the justice's 
certificate at his office, shall cause an advertisement to be set up on the door 
of the court-house, and at three other of the most public places of the county; 
and, also, a notice thereof to be published for three weeks successively in some 
public newspaper printed in this state, and if the said boat or vessel be not 
claimed or proven within ninety days after the advertisement of the same as 
aforesaid, the taker-up shall deliver the same to the sheriff of the county 
wherein such boat or vessel may have been taken up, who shall thereupon pro
ceed to sell the same at public auction to the highest bidder lor ready money, 
having first given ten days' notice of the tune and place of sale; and the pro
ceeds ot all such sales, alter deducting the cost and other necessary expenses, 
shall be paid into the county treasury, [li., § 1507.] 

2350. M o n e y ; b a n k - n o t e s . 1514. I t any person shall find any lost 
goods, money, bank-notes, or other things of any description whatever, of the 
value of five dollars and upwards, such person shall inform the owner thereof, 
if known, and make restitution of the same without any compensation what
ever, except the same be voluntarily given; but if the owner be unknown, 
such person shall, within five days alter such finding, take such goods, money, 
bank-notes, or other things, belore some justice ot the peace oi the proper 
county, and make affidavit of the description thereof, the time and place, 
when and where the same was found, and that no alteration had been made 
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in the appearance thereof since the finding of the same; whereupon tho jus
tice shall enter a description of the property, and the value thereof, as near 
as he can ascertain, in his estray book, together with the affidavit of the finder; 
and shall, also, within five days transmit to the county auditor a certified copy 
thereof, to be by him recorded in his estra}' book and filed in his office. [It., 
§ 1508.] 

2351. A d v e r t i s e m e n t ; t i t le v e s t s . 1515. In all cases where such lost 
goods, money, bank-notes, or other things, shall not exceed the sum of ten 
dollars in value, the finder shall advertise the same on the door of the court
house, and three other of the most public places in the county; and if no per
son shall appear to claim and prove such money, goods, bank-notes, or other 
things, within twelve months from the time of such advertisement, the right 
to such property when the same shall consist m goods, money, or bank-notes, 
shall be vested in the finder; but if the value thereof shall exceed the sum of 
ten dollars, the county auditor, within five days from the receipt of the jus
tice's certificate, shall cause an advertisement to be set upon the court-house 
door, and in three of the most public places in the county; and also a notice 
thereof to be published for three wTeeks successively in some public newspaper 
printed in this state; and if the said goods, money, bank-notes, or other 
things, be not reclaimed within six months after the finding, the finder, if the 
same shall consist in money or bank-notes, shall deliver the same to the county 
treasurer, after deducting the necessary expenses hereinafter provided for; if 
in bills, notes of hand, patents, deeds, mortgages, or other instruments of 
value, the same shall be delivered to the county auditor, to be preserved in his 
office for the benefit of the owner, whenever legal application shall be made 
therefor; if in goodsj or merchandise, the same shall be delivered to the 
sheriff of the county, who shall thereupon proceed to sell the same at public 
auction to tho highest bidder for ready money, having first given ten days' 
notice of the time and place of such sale; and the proceeds oi all such sales, 
after deducting the costs and other expenses, shall be paid into the county 
treasury, [R., § 1509.] 

2352. Same . 1516. In all cases where any vessel or water-craft sliaT be 
taken up, or any goods, money, or bank-notes shall be found a - aforeba.d, 
which shall be of a value less tlian five dollars, the finder shall advertise the 
same by setting up three advertisements in the most public places in the neigh
borhood; but m such cases he shall keep and preserve the same in his posses
sion, and shall make restitution thereof to the owner, without fee or reward, 
except the same be given voluntarily, whenever legal application be made for 
the same, provided it shall be done in three months from such taking up or 
finding; but if no owner shall appear to claim such property within the time 
aforesaid, the exclusive right to the same shall be vested in the finder or 
taker-up. [R., § 1510.] 

2353. O w n e r s h i p set t led. 1517. In any case where a claim is made to 
property found or taken up, and the ownership of the property cannot be agreed 
upon by the finder and claimant, they may make a case before any justice of 
the peace, who may hear and adjudicate it, and if either of them refuses to 
make such case, the other may make an affidavit of the facts which have pre
viously occurred, and the claimant shall also verity his claim in his affidavit, 
and the justice may take cognizance of and try the matter on the other 
party having one day's notice, but there shall be no appeal from the decision. 
This section does not bar any other remedy given by law. [R., § 1501.J 

2 3 5 4 . C o m p e n s a t i o n . 1518. As a reward for the taking up of all boats 
and other vessels, and for finding of lost goods, money, bank-notes, and other 
things, before restitution of the property or proceeds thereof shall be made, 
the tinder shall be entitled to ten per cent, upon the value thereof, in addition 
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to which said allowance the owner shall also be required to pay to the taker-up, 
or finder, all such costs and charges as may have been paid by him for serv
ices rendered as aforesaid, including the cost of publication, together with rea 
sonable charges for keeping and taking care of such property, which last men
tioned charge, in case the taker-up. or finder, and the owner cannot agree, shall 
be assessed by two disinterested householders of the neighborhood, to be ap
pointed by some justice of the peace of the proper county, whose decision, 
when made, shall be binding and conclusive on all parties. [R., § 1514.] 

2 3 5 5 . P r o c e e d s . 1519. The net proceeds of all sales made by the sheriff, 
and all money or bank-notes paid over to the count}7 treasurer, as directed in 
this chapter, shall remain m the hands oi the county treasurer in trust for the 
owner, if any such shall apply in one year from the time the same shall have 
been paid over; but if no owner shall appear within the time aforesaid, the 
said money shall be considered as forfeited, and the claim of the owner thereto 
forever barred, m which event the money shall remain in the county treasury 
for the use of common schools in said county. [R., § 1510.] 

2 3 5 6 . Taker-up not accountable . 1520. If the taker-up of any water-
craft, raft, logs, timber or boards, or finder of lost goods, bank-notes, or other 
things, shall be faithful in taking care of the same, and if any unavoidable 
accident shall happen thereto, without the fault or neglect of the tinder or 
taker-up before the owner shall have an opportunity of reclaiming the same, 
such taker-up or finder shall not be accountable therefor; provided, that in 
cases of accident as aforesaid, the taker-up or finder, within ten days there
after, shall certify the same under his hand to the county auditor, who shall 
make an entry thereof m his estray book. [R., % 1517; 14 G. A., ch. 20, § 4.] 

The sole object of this notice to the auditor dent, and when he has actual knowledge of 
is to advise the owner of the propel iy, when the loss without such notice there is no neces-
examirung the estray book, of the loss or acci- sity for i t : Howes o. Carver, 3-257. 

2 3 5 7 . P e n a l t y fo r se l l ing. 1521. If any person shall trade, sell, or 
loan, out of the limits of this state, any such property as may at any time be 
taken up or found as aforesaid before he shall be vested with the right to the 
same, agreeably to the foregoing provisions, he shall forfeit and pay double 
tiie value thereof, to bo recovered by any person who shall sue for the same, 
in any court, or before any justice of the peace having jurisdiction thereof; 
one-half thereof shall go to the person suing, and the other half to the county 
aforesaid. [R., § 1518; 14 G. A., ch. 20. § 4.] 

2 3 5 8 . .Pena l ty for f a i l u r e to c o m p l y . 1522. If any person shall take 
up any boat or vessel, or any raft, logs, timber or boards, or shall find any 
goods, money, bank-notes, or oilier things, and shall fail to comply with the 
requisitions of th's chapter, every such person so offending shall forfeit and 
pay the sum ot twenty dollars, to be recovered before any justice of the peace 
b\ any person who will sue for the same, one-half for the use of the person 
suing, and the other half to bt deposited in the county treasury for the use of 
common schools; but nothing herein contained shall prevent the owner from 
havmg and maintaining his action for the recovery of any damage he may 
sustain. [R., § 1519; 14 Gr. A., ch. 20, § 4.J 

A failure to take the st°ps here content- known at the t ime of the tak ing : State v. 
plated will not render the finder guilty of lar- Dean, 49-73. 
ceny under § 5213, whore the owner was not 



CODE, § 1523.] INTOXICATING LIQTJOKS. 603 

C H A P T E R 6. 

OF INTOXICATING- LIQUORS. 

2359. Selling or keeping for sale prohibited. 1523. No person shall 
manufacture or sell, by himself, his clerk, steward, or agent, directly or indi
rectly, any intoxicating liquors except as hereinafter provided. And the keep
ing of intoxicating liquor, with the intent on the part of the owner thereof, or 
aii}T person acting under his authority, or by his permission, to sell the same 
withm this state contrary to the provisions of this chapter, is hereby prohib
ited, and the intoxicating liquor so kept, together with the vessels in which it 
is contained, is declared a nuisance, and shall be forfeited and dealt with as 
hereinafter provided. [11., § 1559.] 

S t a t u t e c o n s t i t u t i o n a l : The provisions of 
the Code of "51 prohibiting tho saie of intoxi
cating liquors by tho glass, held consti tutional: 
Zumhoff c. Stale, 4 G-. Gi., 526. 

The provisions of the prohibitory liquor law 
are not in conflict with the constitution nor 
law.- of the stale nor the United States: Santo 
v. Slate, 2-165; Slate v. Carney, 20-82; Slate 
v. Buugliiuan, 20-497. 

As to tho eifeet of United States internal 
revenue license, see notes to J5 2400. 

The statute prohibiting the saie of intoxicat
ing liquors cannot be said to deprive the owner 
oi Ins property therein without compensation 
in violation of constitutional guaranties, un
less such property was owned by him prior to 
the prohibitory act of 1855: McLane v. Leieht, 
09-401. 

The power of the legislature to enact laws 
for the suppression of the general traffic in in
toxicating liquors within the state has been 
reeognizi d ana affirmed by this court for more 
than twenty-live yeais. It has uniformly been 
held that tht state, in the exercise of its police 
power, might regulate the tralPc, or prohibit 
it entire!;, ; and when she power to prohibit 
the traffic is recognized, the power to enact 
whatever law» may bo necessary to make the 
prohibition effectual follows necessarily: 
McLane r. Bonn, 70-752. 

La AS regulating the sale of intoxicating 
liquors aie regarded as police regulations, and 
the staa- may in its discretion prohibit the sale 
of one kind of liquor and allow the sine of an
other kmd, and tho fact tha t it prohibits the 
sale of wine from foreign grapes, while per
mit t ing the sale of native wine, will not ren
der the legislation unconstitutional as an im
proper regulation oi interstate commerce: 
State o. Stueker, 58-498. 

The restrictions as to the sale of intoxicating 
liquors were adopted not for the purpose of 
securing an undue advantage to the citizens 
of the state, but for the purpose of preventing 
violations of the prohibitory laws of the state, 
and although, in effect, the citizens of other 
states are debarred from selling in Iowa liquors 
to be resold for legal purposes, th ;a is but an 
incidental result of a valid exercise of police 
power by the state, and no provision of the 
federal constitution i-i taetoby violated: Kohn 
v. Melcher, 29 Fed. Rep., 4133. 

Where the evidence does not show tha t the 
prosecution ol the defendant is for illegal sales 
of wine or beer, tho objection that the s ta tu te 

is unconsti tut ional on t he ground t h a t i t pro
vides for the faking of private property with
out due compensation does not ar ise: State v. 
Jordan, 72-377. 

The prohibitory law as amended so as to 
cover manufacture and sale of beer which was 
previously legal is constitutional. (Following 
Mugler v. Kansas, 123 U. S., 623): Kaufman 
v. Dostal, 73-691. 

W h a t s e l l i n g o r k e e p i n g p r o h i b i t e d : 
A sale of liquor to be used as a beverage is a 
violation of law, regardless of 1 he quant i ty to 
lie used and the extent to which it is to be 
diluted. Tnerefore, held, t ha t the sale of beer 
by one having a permit for use in manufact
ur ing a beverage not intoxicating was il legal: 
State v. Yager, 72-42f. 

"When liquors are so compounded with other 
substances as to lose their characteristics as in
toxicating liquors, and are no longer desirable 
for use as a s t imulat ing beverage their sale is 
not prohibited; but if, notwithstanding other 
ingredients have been mixed therewith, they 
retain their character and are capable of use as 
a beverage, they fall under the ban of the law. 
The question is one for tho j u r y : State v. 
Leffer, 38-422. 

As to what are deemed intoxicating liquors, 
see notes to § 2416. 

To authorize the forfeiture of liquors it mus t 
be shown tha t they ai e kept wi th intent to sell 
in violation of law : State v. Harris, 30-136. 

The keeping of intoxicating liquors wi th no 
intent to sell within the state, in violation of 
law is not forbidden, i n the absence of such 
intention the possession is lawful, and will be 
protected: Niles v. Fries, 35-41. 

This section prohibits the manufac ture and 
sale of intoxicating liquors except as permit ted 
or authorized by statute, and manufacture for 
exportation from the state not being permitted 
or authorized, such manufac tur ing is illegal 
even though the manufacturer holds a permit 
io manufacture for lawful purposes: Pearson 
v. International DLtillery, 72-318. 

B u y e r n o t p u n i s h e d " : The statutes pun
ishing die illegal sale of intoxicat ing liquor 
aie applicable to the seller and not to the 
bu je r of such liquors, and the buyer is not 
guilty of a crime as accessory to the sale in 
such sense that he may be excused from testi
fying as to his purchase of such liquor on the 
ground that such test imony would tend to 
criminate h i m : Wakeman v. Chambers, 69-
169. 
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One who buys intoxicating liquor from a failure to re turn the property as so ordered, 
person illegally selling the same does not be- the plaintiff could not recover without prov-
come an accomplice in the crime o'f the illegal ing tha t he owned and kept t he liquor wi th a 
saie, and therefore the speaking of words lawful in ten t : Walker v. Shook, 49-264. 
charging a person wi th such purchase does In an action against a common carrier to 
not constitute slander actionable per se: Ster- recover the value of intoxicating liquors lost 
ling v. Jugenlieimer, 6C-210. or destroyed by it, it is necessary for plaintiff 

P r o p e r t y i n i n t o x i c a t i n g l i q u o r s : to'prove that he owned or possessed such liq-
Whi le the commerce in intoxicating liquor as uors with lawful intent. (Overruling Bowen 
an article of beverage is unlawful, its charac- v. Hale, 4-430): Sommer v. Cafe, 22-585. 
te r as property is not thereby destroy eu; and Intoxicating liquors cannot be recovei ed by 
where such liquor was seized on execution for the owner unless he shows that they were in 
t he debt of one not its owner, held, tha t the his possession with lawful intent, and that he 
owner might recover it by replevin, al though was illegally deprived of t h e m : Funk v. Israel, 
it was kept for sale in violation of the s t a tu te : 5-438, 452. 
Monty v. Arneson, 25-383. Tiie keeping of intoxicating liquors with no 

That intoxicating liquors are held for an tin- intent to sell within the state in violation of 
lawful purpose is no answer to an indictment law is not forbidden. In the absence of such 
for stealing the same: State v. May, 20-305. intention the possession is lawful, and will be 

That liquors are unlawfully kept is not a protected. And it is immaterial tha t they 
defense to an action of trespass for destroying were bought of one not authorized to sell: 
t h e m : Turner v. Hitchcock, 20-310. Niles v. Fries, 35-41. 

Where liquor had been seized by an officer Any person has the right to own and keep 
under an information which had subsequently liquors unless he owns and keeps them with 
been held defective and a re turn of the liquor intent to sell them without lawful au thor i ty : 
ordered, held, tha t in an action by the owner Wakeman v. Chambers, 69-169. 
against such officer to recover damages for a 

[Sec. 1524 is repealed by 20 G. A., ch. 71, § 20.] 

2360. Manufacture; sales under permits; renewal. 22 G. A., ch. 
71, § 1. After this act takes effect no person shall manufacture for sale, sell, 
keep for sale, give away, exchange, barter or dispense any intoxicating liquor, 
for any purpose whatever, otherwise than as provided in this act. Persons 
holding permits as herein provided shall be authorized to sell and dispense in
toxicating liquors for pharmaceutical and medicinal purposes and alcohol for 
specified chemical purposes, and wine for sacramental purposes, but for no 
other purposes whatever; and all permits must be procured as hereinafter pro
vided from the district court of the proper county at any term thereof after 
this act takes effect, and a permit to buy and sell intoxicating liquors when so 
procured shall continue in force for one year from date of its issue unless re
voked according to law or until application for renewal is disposed of, if such 
application is made before the year expires. Provided, that renewals of per
mits may be annually granted upon written application by permit holders 
who show to the satisfaction of the court or judge that they have during the 
preceding year complied with the provisions of this act and to execute a new 
bond as in this act required to be originally given, but parties may appear and 
resist renewals the same as in applications for permits. 

Under Code, § 1524, now repealed, it was r ight to sell wi thout a permi t : Becker v. Bet-
held not necessary in a prosecution for using- ten, 39-668. 
a building for the purpose of illegally selling, That section did not authorize a person hold-
e t c , for the state to negative the exceptions, ing a manufacturer 's permit to manufacture 
and they must be proved by way ot delense if for exportation outside of the state, and such 
relied on : State v. Becker, 30-438. manufacture was unlawful : Pearson v. Inter-

A manufacturer as therein specified had no national Distillery, 72-348. 

2361. Penalty for manufacturing. 1525; 20 G-. A.,, ch. 143, § 1. Every 
person who shall manufacture any intoxicating liquors as in this chapter pro
hibited, shall be deemed guilty of a misdemeanor, and upon his first convic
tion for said offense, shall pay a fine of two hundred dollars and costs of 
prosecution, or be imprisoned in the county jail not to exceed six months, and 
on his second and every subsequent conviction for said offense, he shall pay a 
line of not less than five hundred dollars nor more than one thousand dollars 
and costs of prosecution, and be imprisoned in the county jail one year. 
[R., § 1561.] 

[Sections 1526 to 1538, inclusive, are repealed by 22 Q. A., ch. 71, § 20.] 



AFTEB CODE, § 1525.] INTOXICATING LIQUORS. 605 

2362. Application for permit. 22 G. A., ch. 71, § 2. Notice of an 
application for a permit or renewal thereof must be published for three con
secutive weeks in a newspaper regularly published and printed in the English 
language and of general circulation in the city or town where the applicant 
proposes to keep and sell intoxicating liquors or if there be no newspaper reg
ularly published in such city or town, such publication shall be made in one 
of the official papers of the county, the last of which publications shall be not 
less than ten days nor more than twenty days before the first day of the term; 
and state the name of applicant; the purpose of the application; the partic
ular location or the place where the applicant proposes to keep and sell liquors 
and that the petition provided for in the next section will be on file in the 
clerk's office at least ten days before the first day of the term naming it, when 
the application will be made, and a copy thereof shall be served personally 
on the county attorney in the same manner and time as required for service 
of original notices in the district court. 

2 3 6 3 . W h a t t o c o n t a i n . 22 G. A., ch. 71, § 3. Applications for per
mits shall be made by petition signed and sworn to by the applicant and filed 
in the office of the clerk of the district court of the proper county at least ten 
days before the first clay of the term, which petition shall state the applicant's 
name; place of residence; in what business he is then engaged, and in what 
business he has been engaged for two years previous to filing petition; the 
place particularly describing it, where the business of buying and selling 
liquor is to be conducted; tnat he is a citizen of the United States and of the 
state of Iowa; that he is a registered pharmacist and now is, and for the last 
six months has been lawfully conducting a pharmacy in the township or town 
wherein he proposes to sell intoxicating liquors under the permit applied for, 
and as the proprietor of such pharmacy, that he has not been adjudged guilty 
of violating the law relating to intoxicating liquors within the last two years 
next preceding his application; and is not the keeper of a hotel, eating-house, 
saloon, restaurant or place of public amusement; that he is not addicted to 
the use of intoxicating liquors as a beverage and has not wdthin the last two 
years next preceding his application, been directly or indirectly engaged, em
ployed or interested in the unlawful manufacture, sale or keeping lor sale of 
intoxicating liquors and that he desires a permit to purchase, keep and sell 
such liquors for lawful purposes only. 

The provision of a former statute that a per- moral character was held not unconstitutional: 
mit should be granted only to a person of good In re Ruth, 32-250. 

2 3 6 4 . B o n d . 22 G. A., ch. 71, § 4. This permit or renewal thereof shall 
issue only on condition that the applicant shall execute to the state of Iowa, 
a bond m the penal sum of one thousand dollars with good and sufficient 
sureties to be approved by the clerk of the court, conditioned that he will 
well and truly observe and obey the laws of Iowa now or hereafter in force 
in relation to the sale of intoxicating liquors; that he will pay all fines, pen
alties, damages and costs that may be assessed or recovered against him for 
a violation of such laws during the term for which said permit or renewal 
thereof is granted. Said bond shall be for the use and benefit of any person 
or persons who may be injured or damaged by reason of any violation of the 
law relating to intoxicating liquors purchased, sold or given away during the 
term for which said permit or renewal thereof is granted. The said bond 
shall be deposited with the county auditor, and suit shall be brought thereon 
at any time by the county attorney, or any person lor whose benefit the same 
is given, and in case the conditions thereof or any of them shall be violated, 
the principal and sureties therein, shall also be jointly and severally liable for 
all civil damages, costs and judgments that may be obtained against the 
principal in any civil action brought by a wife, child, parent, guardian, em-
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plover or other person, under the provisions of sections fifteen hundred and 
fifty-six, fifteen hundred and fifty-seven and fifteen hundred and fifty-eight of 
the code of Iowa [§§ 2417-24-19], as the same is amended and now in force, 
and section twelve, chapter sixty-six, acts of the twenty-first genera! assembly 
of the state of Iowa [§ 2419J. All other money collected for breaches of 
such bond shall go to the school fund of the county. Said bond shall be 
approved by the clerk of the district court under the rules and laws appli
cable to the approval of official bonds. 

In an action on such bond under former on his bond, but also to a criminal prosecution 
provisions, held, that the assignment of a for selling in violation of l aw: State v. Adams, 
bieacli thoieof by selling intoxicating liquors 20-486; State v. Stuiz, 20-488. 
to diveis persons whose names were unknown, Under the provisions of this Code it was 
to be by them used as a beverage, etc., was held tha t action on the bond might be brought 
sufficient: Jones County v. Sales, 25-25. by any citizen of the coun ty : State ex rel. v. 

In case of a sale for purposes not specified Martland, 71-543. 
in the permit, the defendant is not only liable 

2365. Petition by freeholders; remonstrance. 22 G. A., ch. 71, 
§ 5. At least ten days before the first day of the term the applicant shall file 
with the clerk in support of the application, a petition signed by one-third of 
the freehold voters of the township, incorporated town, city or ward in which 
the permit is to be used, and each person aforesaid shall sign said petition by 
his own true name and signature, and state that each, before signing the same, 
has read said petition and understands the contents and meaning thereof, and 
is well antl personally acquainted with the applicant, that the applicant is a 
resident of the county, is over twenty-one years of age, is of good moral char
acter, reputed to be law-abiding, and has not been found guilty of violating 
the laws relating to intoxicating liquors m any proceeding at law or in equity 
within the last two years next preceding the date of his application as far as 
the petitioner has knowledge or information and is not in the habit of using 
intoxicating liquors as a beverage; and that the permit prayed for is neces
sary for the convenience and accommodation of the people of said locality 
and that they believe that the applicant is worthy of confidence and will ob
serve the laws governing permitted persons in conducting tho dispensation of 
liquors. On or before nine o'clock, A. M., of the first day of the term any 
resident of the county may file a remonstrance against granting the permit 
applied for, which must show the residence, sex and age of the person sign
ing if and the grounds of objection to granting the permit. 

2 8 6 6 . H e a r i n g ; r e s i s t a n c e . 22 G. A., ch. 71, § 6. ]STo application for a 
permit or renewal thereof shall be considered or acted upon by the court until 
the requisite notice has been given and petitions filed as provided by this act, 
and each is in form and substance such as required. On the first day of the 
term, having ascertained that the application is properly presented the court 
shall proceed to hear the application, unless objection thereto be made, in which 
case the court shall appoint a day during the term, but not later, when the 
same shall be hoard; and in doing so shall consider the convenience of the 
court, and the interested parties and their counsel so far as the state of the busi
ness and the necessities of the case will permit. If unavoidable causes prevent 
a hearing during the regular time allotted to the term, the same shall be heard 
and disposed of in vacation by the judge as soon as practicable thereafter. The 
county attorney, or other counsel, or any citizen may in person or by counsel 
appear and resist the application, and whether resisted or objection be made 
or not the court shall not grant the permit until it shall first be made to ap
pear by competent evidence that the applicant is possessed of the character 
and qualifications requisite, is worthy of confidence and to receive the trust 
and v,dl bo likely to execute the same with fidelity; and that the statements 
made in his appdeation and the petition of residents are all and singular true, 
and, considering the population of the locality and the reasonable necessities 
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and convenience of the people such permit is proper. If the application is 
resisted the court or judge shall hear controversy upon the petitions, remon
strances and objections, and the evidence offered and gr.mt or refuse such 
permit, as the public good may require. If there be more than one permit 
applied for in the same locality, they shall all be heard at the same time, un
less for good cause otherwise directed, and the court may grant or refuse any 
or all of the applications as will best subserve the public interest. 

Under the former statute, held, tha t any be proven before the permit should be granted. 
cit'Zrti of the county who appealed to resist He, in effect, became a par ty to the proceed-
the granting of a permit might make a show- ing and had sulllcieiit interest in the mat te r 
ing w ith reference to eillier of the questions to authorize him to inst i tute a proceeding b y 
which ihe board of supervisors was required certiorari to have a ay errors and irregular-
to determine in granting such permit, and itiea by the board in g ran t ing t he permit re-
might introduce evidence to negative either v iewed: Darling v. Boesch, 67-702. 
of the facts which the statute provided must 

2367. Oath of applicant; permit issued. 22 G. A., ch. 71, § 7. If 
the application for the permit or renewal thereof is granted it shall not issue 
until the applicant shall make and subscribe an oath before the clerk, which 
shall be indorsed upon the bond to the effect and tenor following: 

" I , do solemnly swear (or affirm) that I will well and truly per
form all and singular the conditions of tho within bond, and keep and perform 
the trust confided in me to purchase, keep and sell intoxicating liquors. I will 
not sell, give or furnish to any person any intoxicating liquors otherwise than 
as provided by law, and, especially, I will not sell or furnish any intoxicating 
liquors to any person who is not known to me personally, or duly identified: 
nor to any minor, intoxicated person or persons who are in the habit of becom
ing intoxicated: and I will make true, full and accurate returns of all certifi
cates and requests made to or received by me as required by law; and said re
turns shall show every sale and delivery of such liquors, made b}7 or for me 
during the month embraced therein, and the true signature to every request 
received and granted: and such returns shall show all the intoxicating liquors 
sold or delivered to any and every person as returned." 

Upon taking said oath and filing bond as herein before provided, the clerk 
shall issue to him a permit authorizing him to keep and sell intoxicating liquors 
as in this act provided: and every permit so granted, shall specify the building 
giving street and number or location in which intoxicating liquors may be sold 
by virtue of the same, and the length of time the same shall be in force which 
in no case shall exceed twelve months. 

Liquors held for the purpose of lawful sale diligence and act in good faith in determining 
under a permit are not subject to seizure, and whether the person buying intended to use the 
tr e possession chereol may be lawful al though liquors for a lawful purpose: Taylor v. Pick-
they be oought of one, not authorized to sell: eft, 52-467; State v. Blair, 72-591. 
JSiles v. Fries, 35-41. Selling wi thout a permit m a y b e punished 

An indictment for unlawful sale need not both under § 2381 and § 2384: State v. Way-
uegat ivothe authori ty of defendant to sell un- nick, 45-516. 
der a permit. Such authority must be pleaded The legislature m a y change a law tinder 
indeiense : State v. Beneke, 9-203; State o. Col- which a permit has been granted so as to im-
lius, 11-141. pose other regulations upon the holder of such 

Undei former provisions a person having a permit. A permit is not a vested r i gh t : State 
permit to sell was only bound to exercise due v. Mullenhoff, 74-271. 

2 3 6 8 . R e v o c a t i o n . 22 G. A., ch. 71, § 8. Permits granted under this act 
shall be deemed trusts reposed in the recipients thereof, not as a matter of 
right but of confidence, and may be revoked upon sufficient showing, by order 
oi the court or judge thereof. Complaint may be presented at any time to 
the district court, or one of the judges thereof, which shall be in writing and 
signed and sworn to by three citizens of the county in which the permit was 
granted, and a copy of such complaint shall, with a notice in writing of the 
time and place of hearing be served on the accused, five days before the hear
ing, and if the complaint is sufficient, and the accused appear and deny the 
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same, the court or judge shall proceed without delay, unless continued for 
cause to hear and determine the controversy, but if continued or appealed at 
the instance of the permit holder, his permit to buy and sell liquors may in 
the discretion of the court be suspended pending the controversy. The com
plainant and accused may be heard in person or by counsel or both, and sub
mit such proofs as may be offered by the parties; and if it shall appear upon 
such hearing, that the accused has in any way abused the trust or so conducted 
the business under the permit as to acquire notoriety and public repute that 
liquors are sold by the accused or his employees in violation of law, or if it 
shall appear that any liquor has been sold or dispensed unlawfully or has been 
unlawfully obtained at said place from the holder of tho permit or any em
ployee assisting therein, or that he has in any proceeding, civil or criminal, 
since receiving his permit, been adjudged guilty of violating any of the pro
visions of this act or the acts for the suppression of intemperance, the court 
or judge shall by order revoke and set aside the permit; the papers and order 
in such case shall be immediately returned to and filed by the clerk of the 
court, if heard by the judge and the order entered of record as if made in 
court and if in this or any other proceeding, civil or criminal, it shall be ad
judged by the court or judge that any registered pharmacist, proprietor or 
clerk has been guilty of violating this act or the act for the suppression of in
temperance and amendments thereto, by unlawfully manufacturing, selling, 
giving away or unlawfully keeping with intent to sell intoxicating liquors, 
such adjudication may in the discretion of the commissioners of pharmacy 
work a forfeiture of his certificate of registration, and the commissioners of 
pharmacy shall, upon receipt of a transcript of a judgment or order authen
ticated by the clerk of the court showing a second and subsequent violation, 
cancel his registration. I t shall be the duty of the clerk to forward to the 
commissioners of pharmacy such transcripts without charge therefor as soon 
as practicable after final judgment or order. 

In a proceeding to revoke a permit, defend- cannot be suspended by giving bail, nor by a 
ant is not entitled to trial by jury . The per- supersedeas bond on appeal, for the reason 
mit is not property in such sense that by its that the judgment is sell-executing and no 
revocation the party is deprived of his prop- process is necessary in order to carry it out. 
erty without due process of l a w : State v. A supersedeas bond would, however, suspend 
Sehmidtz, 65-556. the execution of the judgment for costs: Ibid. 

The proceeding to revoke a permit is not a A judgment revoking a permit, being a final 
criminal proceeding, but a special proceeding order m a special proceeding affecting a sub-
of a civil nature. The revocation, therefore, stantial right, may be appealed from: Ibid. 

2 3 6 9 . T o w h o m p e r m i t g r a n t e d . 22 G. A., ch. 71, § 9. Registered 
pharmacists who show themselves to be fit persons and who comply with all 
the requirements of this act may be granted permits, and in any township 
where there is a registered pharmacist conducting a pharmacy and no phar
macist obtains a permit, if found necessary the court may grant a permit to 
one discreet person in such township not a pharmacist, but having all other 
qualifications requisite under this act, upon like notice and proceedings as per
tain to permitted pharmacists and subject to the same liabilities, duties, obli
gations and penalties. 

2 3 7 0 . R e c o r d s . 22 G. A., ch. 71, § 10. The clerk of the court granting 
the permit shall preserve as part of the records and files of his office all 
petitions, bonds and other papers pertaining to the granting or revocation of 
permits and keep suitable books In which bonds and permits shall be recorded. 
The books shall be furnished by the county like other public records. Whether 
said permit be granted or refused the applicant shall pay the costs incurred 
in the case, and when granted he shall make payment before any permit issue, 
except the court may tax the cost of any witnesses summoned by private per
sons, resisting said application, and the fees for serving such subpoenas to such 
persons when it is shown that such witnesses were summoned maliciously or 
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without probable cause to believe their evidence material. A fee of one dollar 
and fifty cents shall be taxed for the filing of the petition and one dollar for 
entering the order of the court approving bond and granting said application, 
and witnesses shall be entitled to mileage and per diem as in other cases And 
fees for serving notices and subpoenas shall be the same as in other cases in 
1 he district court. 

2371. Authority to purchase; certificate. 22 G. A., ch. 71, § 11. 
When any person holding a permit in full force desires to purchase or proem e 
any intoxicating liquors to be kept and sold under his permit, the county audi
tor shall upon the written or printed application of the permit holder, signed 
by him, specifying the kind and quantity of liquors desired by him, issue to 
such holder under seal of his office a certificate authorizing him to purchase 
and cause to be transported from the place of purchase to his place of busi
ness described in his permit, the kind and quantity of liquors mentioned in 
such certificate. Said certificate shall be dated as of its true date when issued 
and attached to the way bill accompanying the shipment and when so at
tached, shall be authority for the common carrier in whose hands it may be, 
to transport and deliver the package or packages containing the liquors therein 
described and in packages therein designated according to the direction of 
the certificate. Upon receipt of the liquors, the certificate shall be returned 
to the auditor who issued the same and be canceled, filed and preserved by 
him in his office. No certificate so issued authorizing the purchase and trans
portation of any intoxicating liquors shall be used more than once or later 
than thirty days following its date; and such certificate shall be in the follow
ing form, to wit: 
' ' STATE OF IOWA, ) 

County, j 
" I hereby certify that —, who is permitted under the laws of Iowa 

to buy and sell intoxicating liquors at , in said county of , is hereby 
authorized to purchase and ship to • • the following described intoxi
cating liquors, to wit: , provided such liquors are shipped in the following 
described packages, to wit: . Witness my hand and the seal of the county 
this day of • , 18—. 

, Auditor." 
2372. Sales u n d e r p e r m i t s . 22 G. A., ch. 71, § 12. Before selling or 

delivering any intoxicating liquors to any person a request must be printed or 
written, dated of the true date, stating the age, and residence of the signer, 
for whom and whose use the liquor is required, the amount and kind required, 
the actual purpose for which the request is made and for what use desired 
and his or her true name and residence, and where numbered by street and 
number if in a city, and that neither the applicant nor the person for whose 
use requested habitually uses intoxicating liquors as a beverage and the re
quest shall be signed by the applicant by his own true name and signature and 
attested by the permit holder who receives and fills the request by his own 
true name and signature in his own handwriting. But the request shall be 
refused notwithstanding the statement made unless the permit holder has rea
son to believe said statement to be true, and in no case unless the permit holder 
filling it personally knows the person applying to be of good moral character, 
reliable and trustworthy, that he is not a minor, that he is not intoxicated, and 
that he is not in the habit of using intoxicating liquors as a beverage; or if 
the applicant is not so personally known to the permit holder before filling the 
said order or delivering the liquor he shall require identification and the state
ment of a reliable and trustworthy person of good character and habits known 
personally to him that the applicant is not a minor and is not in the habit of 
using intoxicating liquor as a beverage and is worthy of credit as to the truth
fulness of the statements in the application and this statement shall be signed 

VOL. I —39 
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by the witness in his own true name and handwriting stating his residence 
correctly. The requests shall be made upon blanks furnished by the county 
auditor in packages of one hundred each to the holders of the permits from 
time to time as the same shall be needed and shall be consecutively numbered 
by the auditor. The blanks shall be in two series, one for requests by persons 
known to the seller and one for requests by unknown applicants, identified 
and vouched for by a known witness both on one sheet and each request and 
identification shall when used be attested by the seller and such attestation shall 
be conclusive evidence against the permit holder that the seller did fill the 
order and deliver the liquor as stated therein and that the sale was made with 
knowledge of the habits and character of the purchaser or witness. The 
blanks aforesaid shall be procured by the county auditor in uniform cheap 
books like blank checks at the expense of the county and furnished to the 
holders of permits by the county auditor at actual cost and the proceeds be 
by said auditor paid into the county treasury, and the date of delivery shall 
be indorsed by the county auditor on each book and receipt taken therefor; 
and preserved in his office. The permit holder shall preserve the applications 
in the original form and book except the filling of the blanks therein until 
returned to the county auditor. When return thereof is made if the book be 
full the county auditor shall indorse thereon the date of return and file and 
preserve the same. If the book is not filled the auditor shall remove those 
filled, inclose the same in an envelope and indorse thereon the name of the 
permit holder, the date of return and number thereof and file and preserve 
the same and redeliver the book with indorsement of date thereon and state
ment of the number remaining therein and so on until the book is filled and 
return thereof made. All unused or mutilated blanks shall be returned or 
accounted for before other blanks are issued to such permit holders. 

2 3 7 3 . M o n t h l y r e t u r n s o i s a l e s . 22 G. A., ch. 71, § 13. On or before 
the tenth day of each month each permit holder shall make full returns to 
the county auditor of all requests filled by him and his clerks during the pre
ceding month and accompany the same with a written or printed oath duly 
taken and subscribed before the county auditor or notary public, which shall 
be in the following form, to wit: " 1 , , being duly sworn on oath 
state that the requests for liquors herewith returned are all that were received 
and filled at my pharmacy (or place of business) under my permit during the 
month of , 18—; that 1 have carefully preserved the same and that they 
were filled up, signed and attested at the date shown thereon, as provided by 
law; that said requests were tilled by delivering the quantity and kind of 
liquors required and that no liquors have been sold or dispensed under color 
of my permit during said month except as shown by the requests herewith 
returned and that I have faithfully observed and complied with the conditions 
of my bond and oath taken by me thereon indorsed and with ail the laws 
relating to my duties in the premises." Every permit holder shall keep strict 
account of ail liquors purchased or procured by him in a book kept for that 
purpose which shall be subject at all times to the inspection of the commis
sioners of pharmacy and the county attorney, any grand juror or peace officer 
of the county and such book shall show of whom such liquors were purchased 
or procured, the amount and kind of liquois purchased or procured, the date 
of receipt and amount sold and amount used in compounding medicines tinct
ures and extracts, amount on hand of each kind for each month. Sucii book 
shall be produced by the party keeping the same, to be used as evidence on 
the trial of any prosecution against him or agaiDst liquors alleged to have 
been seized from him or his house, on notice duly served that the same will 
be required as evidence; and at the same time he returns requests to the county 
auditor he shall file a statement of Bitch account with such auditor except that 
the items of sales need not be embraced therein, but the aggregate amount 
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of each kind shall be, and such statement shall be verified before the county 
auditor or a notary public. All forms necessary to carry out the provisions 
of this act not otherwise provided for shall be as may be provided by the com
missioners of pharmacy. 

The provisions of Code, § 1537 (now re- re tu rn wi th in the t ime would render a party-
pealed), as it originally stood, with relerence liable for the s tatutory penal ty : State ex rel. 
!,o the time when the report of sales by a per- v. MeEniee, 6S-381; State ex rel. v. Chamber-
son having a permit should bo made, were tin, 74-266. 
directory, and a failure to file such report a t Under the provisions of the Code, now re-
the time specified would not subject such per- pealed, held, tha t it was the duty of a pharma-
son to the penalty provided, if it was in fact cist holding a permit to make returns of pre-
filed before action for the penalty was com- scription sales as well as of o thers : State ex 
menced: Abbott v. Sartori, 57-656. rel. v. Chamberlin, 74-266. 

But after the amendment of this section so Under the provisions of the Code, fa i lure 
as to require the re turn to be made on the day to make reports and selling a t illegal profi t 
specified or within five days thereafter, held, would not render the seller liable to punish-
that the provisions as to the penalty must be ment for illegal sales which were otherwise 
regarded as mandatory, and a failure to make lawful : State v. Von Haltschuherr, 72-541. 

2374. Punishment for illegal sales under permit. 22 G. A., ch. 71, 
§ 11. Every permit holder or his clerk under this act, shall be subject to all 
the penalties, forfeitures and judgments and may be prosecuted by all the 
proceedings and actions, criminal and civil, and wdiether at law or in equity 
provided for or authorized by the laws now or hereafter in force for any vio
lation of this act, and the act for the suppression of intemperance and any law 
regulating the sale of intoxicating liquors and by any or all of such proceed
ings applicable to complaints against such permit holder; and the permit shall 
not shield any person who abuses the trust imposed by it or violates the laws 
aforesaid and in case of conviction in any proceeding civil or criminal all the 
liquors in possession of the permit holder shall by order of the court be de-
stro\*ed. On the trial of any action or proceeding against any person for 
manufacturing selling, giving away or keeping with intent to sell intoxicating 
liquors in violation of law, or for any failure to comply with the conditions or 
duties imposed by this act, the requests for liquors and returns made to the 
auditor as herein required, the general repute of the accused and his place of 
business and manner of conducting the same, the quantity and kinds of liquors 
sold or kept, purchased or disposed of, the purpose for which liquors were 
obtained by or from him and for which they were used, the character and habits 
of applicants for liquor and their general repute as to habits of sobriety or 
otherwise, shall be competent evidence and may be considered so far as appli
cable to the particular case with any other recognized, competent and material 
facts and circumstances bearing on the issues involved in determining the ulti
mate facts. In any suit, prosecution or proceeding for violations of this act or 
the acts for the suppression of intemperance, and acts amendatory thereof, 
the court may compel the production in evidence of any books or papers re
quired by this act to be kept, and may compel any permit holder, his clerk or 
any person who has purchased liquors of either of them to appear and give evi
dence, and the claim that any such testimony or evidence will tend to criminate 
the person giving such evidence shall not excuse such person or witness from. 
testifying or producing such books or papers in evidence: but such oral evi
dence shall not bo used against such person or witness, on the trial of any 
criminal proceeding against him. Any number of distinct violations of this 
act may be charged in one indictment in different counts and all tried in the 
same action, the jury specifying the counts, if any, on which the defendant is 
found guilty. 

2 3 7 5 . Sa les t o p h a r m a c i s t s . 22 G. A., ch. 71, § 15. Eegistered phar
macists, conducting pharmacies and not holding permits and manufacturers of 
proprietary medicines are hereby authorized to purchase of permit holders in 
the counties of their residence, intoxicating liquors (not including malt) for 
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the purpose of compounding medicines, tinctures and extracts that cannot be 
used as a beverage. Said permit holders shall not charge such registered 
pharmacists over ten per cent, net profit for liquors so sold. Such purchasers 
shall keep a record of uses to which the same are devoted, giving the kind and 
quantity so used, and on or before the tenth day of each calendar month they 
shall make and file with the county auditor sworn reports for the preceding 
calendar month giving full and true statements of the quantity and kinds of 
such liquors purchased and used, the uses to which the same have been devoted, 
and giving the names of the permit holders of whom the same were purchased 
and the dates and quantities so purchased, together with an invoice of the 
amount of each kind still in stock and kept for such compounding. The 
commissioners of pharmacy are hereby empowered and directed to make fur
ther rules and regulations regarding the quantity of intoxicating liquors to be 
kept in stock by such pharmacists at any one time, and such further rules and 
regulations with respect to the purchase, use and keeping of such liquors as 
they may deem proper for the prevention of abuses of the trust reposed in 
such purchasers, and if the said registered pharmacist sell, barter, give away, 
exchange or in any manner dispose of said liquors, or use the same for any 
purpose other than authorized in this section, he shall upon conviction before 
any district court thereof forfeit his certificate of registration; and be liable 
to all the penalties, prosecutions and proceedings at law or in equity provided 
against persons selling without a permit, and upon any such conviction the 
clerk of the district court shall within ten days after said judgment or order 
transmit to the commissioners of pharmacy the certified record thereof, upon 
receipt of which the commission shall strike his name from the list of pharma
cists and cancel his certificate. Provided, that nothing herein contained shall 
be construed to authorize the manufacture or sale of any preparation or com
pound under any name, form or device which may be used as a beverage and 
which is intoxicating in its character. 

2376. Permit holders liable for sales by clerks. 22 G. A., ch. 71, 
§ 16. A permit holder may employ not more than two registered pharmacists 
as clerks to sell intoxicating liquors in conformity to the permit and provis
ions of this act, but in such case the acts of his clerks in conducting the busi
ness shall be deemed the acts of the permit holder who shall be liable therefor 
as if he had personally done the acts and in making returns the verification of 
such requests as may have been received attested and filled by a clerk must 
be made by such clerk and the clerk who transacted any of the business under 
the permit must join in the general oath required of the employer so far as 
relates to his own connection therewith. If for any cause a registered phar
macist who holds a permit shall cease to hold a valid and subsisting certificate 
of registration or renewal thereof his permit shall thereby be forfeited and be 
null and void. 

2377. P e r m i t s i n force. 22 G. A., ch. 71, § 17. Any person holding a 
permit in force wdien this act takes effect may continue to purchase, keep and 
sell intoxicating liquors according to the laws under which his permit was given 
until such time as a permit can be obtained under the provisions of this act 
but all such permits shall expire on the first day of October, 1888. 

2378. F i n e s for v io la t ions . 22 G. A., ch. 71, § 18. If any person shall 
be convicted of violating any of the provisions of this act or of the acts regu
lating the practice of pharmacy or any acts for the suppression of intemper
ance or amendments thereto by reason of a prosecution by the commissioners 
of pharmacy all fines so imposed and collected shall be paid into the county 
treasury of the proper county for the use of the school fund, and the commis
sioners of pharmacy shall be entitled to draw from the state treasury an 
amount not exceeding fifty per cent, of the amount of the fines so collected 



CODE, g 1539.] INTOXICATING LIQUORS. 6 1 3 

to be used solely in prosecution instituted by them for failure to comply with 
the provisions of this act or of the acts regulating the practice of pharmacy. 
And the court before whom any prosecution instituted and prosecuted by the 
commissioners of pharmacy shall certify to the auditor of state all cases in 
which they have appeared as prosecutors, either in person or by their attor
ney, and the amount of fines imposed and collected in such cases. And the 
commissioners of pharmacy shall have power to revoke the certificate of reg
istration of pharmacists for repeated violation of this act. Said amount to be 
drawn from time to time upon the warrants of the state auditor which shall 
issue for the payment of expenses actually incurred in said prosecutions after 
said expenses shall have been audited by the executive council. 

2 3 7 9 . P e n a l t i e s . 22 G. A., ch. 71, § 19. If any person shall make any 
false or fictitious signature or sign any name other than his or her own to 
any paper required to be signed by this act or make any false statement in 
any paper or application signed to procure liquors under this act, the person 
so offending shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not less than twenty dollars nor more 
than one hundred dollars and cost of prosecution and shall be committed until 
said fine and cost are paid or be imprisoned not less than ten nor more than 
thirty da'ys. If any permit holder or his clerk shall make false oath touching 
anj ' matter required to be sworn to under the provisions of this act, the per
son so offending shall upon conviction therefor be punished as provided by 
law for perjury. If any person holding a permit under this law shall purchase 
or procure any intoxicating liquors otherwise than authorized by this act, or 
in any larger quantities than shall be stated in the county auditor's certificate 
obtained by him for that purpose, or make any false return to the count}'' 
auditor, or use any request for liquors for more than one sale or the county 
auditor's certificate for purchasing liquors for more than one purchase, in any 
of such cases he shall be deemed guilty of a misdemeanor and upon convic
tion, punished accordingly. 

2380. Selling or giving to minors or intoxicated persons. 1539; 
20 G. A., ch. 143, § 9. I t shall be unlawful for any person to sell or give away 
by agent or otherwise, any spirituous or other intoxicating liquors, including 
wune or beer, to any minor for any purpose whatever, unless upon the written 
order of his parent, guardian, or family physician, or to sell the same to an}' 
intoxicated person, or to any person who is in the habit of becoming intoxi
cated, and any person violating the provisions of this section shall forfeit and 
pay to the school fund the sum of one hundred dollars for each offense, to be 
collected by action against him, or by action against him and the sureties on 
his bond, if one has been given, by any citizen in the county. One-half of the 
amount so recovered shall go to informer, and the other half shall go to 
the school fund of the county. [l± G. A., ch. 21, § 5.] 

This section applies not only to persons hav
ing a permit to sell liquors, but to all persons: 
Cobleigh v. McBride, 45-116, 120. 

To constitute the offense it is not necessary 
tha t defendant should have known that the 
person to whom sale was made was a minor. 
Knowledge of such fact need neither be 
charged nor proved: Jamison v. Burton, 48-
282. So, in case of sale to a person in the habit 
of becoming intoxicated, it is immaterial 
whether the seller knew the habits of such 
person. He sells a t his peril: Dudley v. Saut-
bine, 49-650. 

A defendant charged with such sales cannot 
excuse himself on the ground of his ignorance 
of the fact that the person to whom such sales 
were made was a minor or an inebriate: State 

v. Ward, 75-637; State v. Thompson, 74-
119. 

In case of sale to a minor the consent of the 
parent will be no defense unless it is in writ
i n g : State v. Coeman, 48-567. 

The principal is liable for a sale made by an 
agent in violation of this section, al though the 
agent was positively forbidden to sell to such 
persons generally, or to the particular person 
to whom sale was m a d e : Dudley v. Sautbine, 
49 -050. 

The sale of wine or beer to one of the classes 
of persons here mentioned, result ing in in
ju ry such as is contemplated in § 2418, will 
give a r ight of action under tha t section: Jew-
eti v. Waushura. 43-574. 

Under § 2415, this section is to be construed 
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as prohibiting the giving as well as the sale to 
an intoxicated person: Church v. Higham, 
44-482. 

The action for the benefit of the school fund 
may be brought by a citizen as well as by the 
t reasurer: Ibid. 

Under this section the seller of liquor to an 
intoxicated person will be liable, although the 
liquor is bought and paid for by a third person 
by way of treating such intoxicated person: 
State v. Hubbard, 60-466. 

Evidence of intoxication at a period subse
quent to the sale of the liquor should not be 
received to prove that the person to whom it 
was furnished was intoxicated at the t ime of 
sucb sale: Ibid. 

No section of the statute except this forbids 
the giving away of intoxicating liquors, ex
cept it is done as an evasion of the penalties 
for selling or as a subterfuge to conceal unlaw
ful sales: State v. Hutchins, 74-20. 

A corporation is a person within the mean

ing of this section. Therefore, 7ieW,-that where 
the defendant corporation ordered and con
ducted a ball at which the principal officer 
and member of the managing committee and 
other officers thereof sold beer, the proceeds 
of which were received by the corporation, 
the action provided by this section might be 
maintained against i t : Stewart v. Waterloo 
Turn Verein, 7t-226. 

Sales of liquors to the class of persons enu
merated in this section are not by its terms 
declared to be misdemeanors, and the penalty 
imposed by it can be enforced only by civil 
action by a citizen of the county: State v. 
Douglass, 73-279. 

Whether allegation of plaintiff's citizenship 
is sufficiently put in issue by a mere general 
denial of the allegation of the petition, qucere: 
Kirk v. Litterst, 71-71. But in actions under 
§ 2384, it is held tha t a general denial does not 
put in issue plaintiff's citizenship as alleged in 
the peti t ion: See notes to that section. 

2381. Penalty for selling without a permit. 1540; 20 G. A., ch. 143, 
§ 10. If any person not holding such a permit, by himself, his clerk, servant or 
agent, shall for himself or any person else directly or indirectly, or on any 
pretense, or by any device, sell, or in consideration of the purchase of any 
other property, give to any person any intoxicating liquors, he shall, for the 
first offense be deemed guilty of a misdemeanor, and on conviction for said 
first offense shall pay a fine of not less than fifty or more than one hundred 
dollars and costs of prosecution, and stand committed to the county jail until 
such fine and costs are paid; for the second and every subsequent offense he 
shall pay on conviction thereof, a fine of not less than three hundred dollars 
nor more than five hundred dollars and costs of prosecution and be impris
oned in the county jail, not to exceed six months. All clerks, servants, and 
agents of whatever kind, engaged or employed in the manufacture, saie, or 
keeping for sale in violation of this chapter, of any intoxicating liquor, shall 
be charged and convicted in the same manner as principals may be, and shall 
be subject to the penalties herein provided. Indictments and information for 
violations under this section may allege any number of violations of its pro
visions by the same party, but the various allegations must be contained in 
separate counts, and the person so charged may be convicted and punished for 
each of the violations so alleged as on separate indictments or informations, 
but a separate judgment must be entered on each count on which a verdict 
of guilty is rendered. The second and subsequent convictions mentioned in 
this section shall be construed to mean convictions on separate indictments or 
information. And in default of the payment of the fines and cost provided 
for the first conviction under this section, the person so convicted shall not be 
entitled to the benefit of chapter forty-seven, title twenty-five, of this code, 
until he shall have been imprisoned sixty days. [R., § 1562; C , '51, §§ 930-1.] 

W i t h o u t p e r m i t : This section contains acted as the clerk of another or as volunteer 
the only provision under which a part.y can be 
punished criminally for an act of sale of in
toxicating liquors, and by its express language 
it is applicable only to persons not holding per
mits. Persons holding permits are subject to 
the penalties prescribed by gg 2383 and 23S4 
for owning or keeping liquors with unlawful 
intent, or tor keeping or maintaining a place 
in which sucli liquors are sold or kept for sale 
unlawfully : State v. Douglass, 73-279. 

S a l e s b y c l e r k s : Under provisions for the 
punishment of the illegal sale of intoxicating 
liquors, lield, that the fact that defendant 

and without pecuniary reward would be no 
defense, clerks being liable equally with then-
principals. Nor would it be any defense that 
the principal has been convicted for the same 
ac t : State v. Finan, 10-19. 

One who acts as agent or clerk of a social 
club, to keep and deal out its liquors to mem
bers purchasing and presenting tickets, may 
be indicted and punished under this section: 
State v.Mercer, 32-405; Cantril v. Sainer, 
59-26. 

Where the only evidence of illegal sale was 
the testimony of a clerk in defendant's drug 
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store tha t he sold at that store a half-pint of 
liquor to a certain person, it not appearing 
that defendant knew of such sale or kept in
toxicating liquors for sale, or that there were 
any such in his possession or kept by him for 
any purpose, held, that the conviction could 
not be sustained: State v. Fiudle;/, 45-435. 

G i v i n g : Under a similar statutory provis
ion, held, tha t the giving of intoxicating liq
uor to another was not an offense unless it 
was " i n consideration of the purchase" of 
other property as specified in the statute, and 
that the lact that the liquors were so given, if 
such was the case, should be averred: Slate 
v. Finan, fO-19. 

There is no provision making a gift of intox
icating liquors not in consideration of tho pur
chase of any other property illegal, except the 
provisions of the preceding section which have 
reference to minois: State v. Hutchins, 74-
20. 

I n d i c t m e n t o r i n f o r m a t i o n : Under the 
provisions of § 2406, as to the sufficiency of an 
indictment or information for illegal sales, an 
information charging defendant with selling 
intoxicating liquors is sufficient: Foreman v. 
Hunter, 59-550. 

I t is not necessary in an indictment for the 
illegal sale to specify the kind of liquor sold: 
State v. Whalen, 54-753. 

However, if the kind of liquor is specified 
it must be proven as charged: State v. Hesner, 
55-494. 

An information charging defendant wi th 
selling, etc., is sufficient without stating tho 
method in which the sale was accomplished. 
A selling committed in anj ' of the different 
methods referred to by statute constitutes one 
and the same offense: Define v. State, 4-443. 

Any number of violations may be charged 
in separate counts and a separate conviction 
had on each: Walters v. Stale, 5-507. 

U d< r an ordinance providing a punish
ment for the sale of spirituous, vinous or mal t 
liquors not prohibited by statute, held, tha t 
more than one offense might be included in 
the same complaint: Jackson v. Boyd, 53-536. 

But the first and second, or second and 
third, offenses cannot be charged in the same 
indictment or information: State v. Leis, 11-
416. 

The separate counts should show that t he 
offense charged in each is different from those 
charged in the others, and where a number of 
counts were identical in language so that the 
charge in each would be proven by the same 
evidence, which would establish that alleged 
in any of the others, held, tha t a demurrer to 
the information should have been sustained, 
or the state should have been restricted in the 
introduction of evidence to such as was in
tended to sustain a single sale: Stale v. Van 
Haltschuherr, 72-541. 

An at torney entitled to recover the fee pro
vided by § 5109 can recover but one such fee 
for each prosecution, al though several counts 
for different offenses are embraced in the 
same information or indic tment : Schulie v. 
Keokuk County, 74-292. _ " 

An information for the offense of illegal 
sales should charge tha t defendant sold, etc., 
to some person, giving the name, if k n o w n : 
State v. Allen, 32-491. 

A n indictment charging defendant with 
keeping for sale and selling intoxicat ing l iq
uors is good without tiie allegation t h a t t hey 
were so kept and sold in violation of l a w : 
State v. Jordan, 39-387. 

W h e i " the information charges the sales of 
liquor to different persons named, on cer ta in 
dates, t,he ju ry may convict on proof of sales 
to any of the persons named at any t ime within 
the s tatute of limitation and prior to the fil
ing of the information: State v. Johnson, 69-
623. 

E v i d e n c e : On proof of the sale of intoxi
cating "liquors in defendant's place of business, 
the burden is upon him to prove that the sales 
were lawful : State v. doughty, 73-626. 

In a proseeu! ion for the illegal sale it is 
proper to ask a witness whether he purchased 
such liquor of defendant and whether he 
knows ot defendant selling such liquor to any 
one. I t is also proper to ask a witness w h a t 
defendant 's business was : Stale v. Roben, 89-
424. 

Tho testimony of a witness in a prosecution 
for illegal sale that he bought and drank in de
fendant 's saloon what , in his opinion, was 
whisky, held not incompetent as being merely 
an opinion. A man who resorts to a saloon 
for intoxicating liquors may be presumed to 
be qualified to express an opinion as to the 
liquor supplied him: Slate v. Miller, 53-84. 

P u n i s h m e n t : Under a previous act, held, 
tha t while a person holding a permit was liable 
on his bond for selling for improper purposes, 
he was also liable to a criminal prosecut ion: 
State v. Adams, 20-486. 

A person selling wi thout a license may also 
be punished for the crime of keeping a nui
sance under § 2381, either independently of or 
in addition to the punishment for the illegal 
sale: State v. Waynick, 45-516. 

Where a previous conviction was not shown, 
held, t ha t it was erroneous to impose a greater 
fine than authorized for the first offense; 
Walters v. State, 5-507. 

But where, on appeal, the prosecution of
fered to remit the excess, the supreme court 
modified the judgment in accordance wi th 
such offer and affirmed i t : State v. Shaw, 23-
316. 

Under the section as it now stands the length 
of imprisonment for non-payment of a fine is 
as provided generally in § 5894: Ex parte 
Tuieh»r, 69-393. 

A person sentenced under this section ear-
not avail himself of the provisions for the un
charging of poor convicts: Hanks v. Workman, 
69-600. 

S u b s e q u e n t c o n v i c t i o n s : Before defend
an t can be found guilty of the offense of a 
second sale he must be charged, convicted 
and fined for the first offense of sell ing: State 
v. Leis, 11-416. 

Under an information charging a second or 
th i rd offense and a former conviction, defend
an t may be found guil ty of a first oifense: 
State v. Ensley, 10-149; State v. Gaffeny, 63 -
262. 

In such case the offense of a first sale m a y 
be regarded as included in the offense of a 
second sale charged in the indic tment : Ibid. 

R e v e n u e l i c e n s e no defense for illegal 
sell ing: See notes to § 2400. 
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2 3 8 2 . Sa le of m i x e d l i q u o r s . 1541. Any person who shall mix any 
intoxicating liquor with any beer, wine, or cider by him sold, and shall sell, 
or keep for sale, as a beverage, such mixture, shall be deemed guilty under 
the preceding section, and shall be punished accordingly. [K., § 1587.] 

2 3 8 3 . K e e p i n g with, i n t e n t t o s e l l ; e v i d e n c e . 1512; 20 G. A., ch. 
1-13, § 11. No person shall own or keep, or be in any way concerned, engaged, 
or employed in owning or keeping any intoxicating liquors with intent to sell 
the same within this state, or to permit the same to be sold therein in violation 
of the provisions hereof, and any person who shall so own or keep, or be con
cerned, engaged or employed in owning or keeping such liquors with any 
such intent, shall be deemed, for the first offense, guilty of a misdemeanor; 
and on conviction for said first offense shall pay a fine of not less than fifty 
nor more than one hundred dollars and costs of prosecution, and shall stand 
committed to the county jail until such fine and costs are paid, and in default 
of such fine and costs, he shall not be entitled to the benefits of chapter 
forty-seven, title twenty-five, of the code, until he shall have been imprisoned 
sixty days; for the second and every subsequent offense he shall pay a fine of 
not less than three hundred dollars nor more than five hundred, or be impris
oned in the county jail not more than six months, or by both such fine and 
imprisonment in the discretion of the court, and upon trial of every indict
ment or information of violations of the provisions of this section, proof of 
the finding of the liquor named m the indictment or in the information, in 
the possession of the accused in any place except his private dwelling-house 
or its dependencies, or in such dwelling-house or dependencies, if the same is 
a tavern, public eating-house, grocery or other place of public resort, or in 
unusual quantities in the private dwelling-house or its dependencies of any 
person keeping a tavern, public eating-house, grocery, or other place of pub
lic resort m some other place, shall be received and acted upon by the court 
as presumptive evidence that such liquor was kept or held for sale contrary 
to the provisions hereof. [Ii., § 1583.] 

As the keeping of intoxicating liquors for The provision that the finding, etc., shall be 
sale within the state is unlawful in itself, un- presumptive evidence, etc., is not unconstitu-
less the party thus keeping and offering for t ional : Santo v. The State, 2-165, 214. But it 
saie is authorized to sell, an indictment charg- would seem that such presumption would not 
ing the keeping of intoxicating liquors in the at tach to liquor in transitu, and it is doubt-
state with intent to sell the same will be suffi- ful whether it may be made except upon the 
cient, and the indictment need not negative the trial of an indictment or information. In an 
authori ty to sell: State v. Collins, 11-141. action against a carrier for damages for the 

Held, that the expression in an indictment, loss of liquor delivered to it for transportation, 
"' kept intoxicating liquors to sell," was suffi- held, tha t the carrier could not set up as a de-
cient to charge the offense: Vaughn v. State, fense tha t the keeping of such liquor was un-
5-369. l awlu l : Bowen e. Hale, 4-430; but see Som-

An indictment charging that "defendant mer v. Gate, in notes to § 2407. 
did keep and was concerned, etc., in owning Any person has the r ight to own and keep 
and keeping intoxicating liquors to sell," held liquors unless he owns and keeps them with, 
to charge but one off ense: Ibid. intent to sell without lawful authori ty: Wake-

An information charging defendant with man v. Chambers, 69-f69. 
keeping intoxicating liquors " for the purpose The offense under this section and that 
of sale," instead ot " with intent to sell the under the next are not the same, and a con-
same," as provided in the statute, held suffi- viction for one will not bar a prosecution for 
cient to support a conviction: State v. Mohr, the other : State v. Graham, 73-553. 
53-261. The provision that defendant shall stand 

One who acts as agent or clerk of a social committed unti l the fine and costs are paid 
club, to keep and deal out its liquors to mem- does not take the offense out of tho jurisdic 
bers purchasing and presenting tickets, may tion of a justice of the peace. Although such 
be indicted and punished under this section: imprisonment may extend be3-ond thir ty days, 
State v. Mercer, 32-405. it is not as a punishment for the offense but 

Where a druggist has a permit to sell in- only as a metiiod of enforcing the payment of 
foxicating liquors, but makes unlawful sales, the fine: Albertson v. Kriechbaum, 65-11. 
the fact that the owning and keeping is with The provisions of § 5894, as to the extent of 
intent to make unlawful sales, and therefore imprisonment for non-payment of fine, are 
unlawful m itself, may be presumed: State v. still applicable under the section as it now 
Sartori, 55-340. s tands : Ex parte Tuicher, 69-393. 
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2384. Nuisance; penalty; injunction. 1543; 20 G. A., ch. 143, § 12. 
In cases of violation of the provisions of either of the three preceding sections 
or of section* fifteen hundred and twenty-five of this chapter [§ 2361], the 
building or erection of whatever kind, or the ground itself in or upon which 
such unlawful manufacture or sale, or keeping with intent to sell, use or give 
away, of any intoxicating liquor is carried on, or continued, or exists, and the 
furniture, fixtures, vessels, and contents is hereby declared a nuisance and shall 
be abated as hereinafter provided. And whoever shall erect or establish, or 
continue, or use any building, erection or place for any of the purposes pro
hibited in said sections; had be deemed guilty of a nuisance, and may be pros
ecuted and punished accordingly, and upon conviction shall pay a fine ol not 
exceeding one thousand dollars and costs of prosecution, and stand committed 
until the fine and costs are paid. And the provisions of chapter forty-seven, 
title twenty-five, of this code, shall not be applicable to persons committed 
under this section. Any citizen of the county where such nuisance exists, or 
is kept or maintained, may maintain an action in equity to abate and perpet
ually enjoin the same, and any person violating the terms of any injunction 
granted in such proceedings shall be punished as for contempt by a fine of not 
less than five hundred nor more than one thousand dollars, or by imprison
ment in the county jail not more than six months, or by both such fine and 
imprisonment in the discretion of the court. 

[The provisions of this section as to penalty are superseded by those of «$ 2333.] 

W h a t c o n s t i t u t e s n u i s a n c e : The act of 
selling, or keeping with intent to sell, in a 
building or place, as here defined, is a nui
sance, while the keeping wi th intent to sell 
and selling, as defined by the preceding sec
tion, is not a nuisance: State v. Harris, 64-
287. 

In order to convict for a nuisance it mus t 
be shown that the liquors were sold or kept 
with intent to sell in a building or place fre
quented by persons desiring to procure intoxi
cating liquors: Ibid. 

This section provides a punishment for keep
ing nuisances' for the sale of intoxicating liq
uors, which is a different crime from tha t of 
the unlawful sale, and the first as well as sub
sequent offenses are punishable by indic tment : 
State v. Howarth, 70-151. 

It is illegal for any person to sell for any 
purpose intoxicating liquors without a permit 
from the board of supervisors, and the use of 
a building for such illegal sales is a nuisance. 
So held as to a druggist selling intoxicating 
liquors for medicinal purposes: State v. Way-
nick, 45-516. 

To constitute the offense of nuisance it is 
not sufficient tha t defendant used and kept a 
place with the intent and for the purpose of 
selling intoxicating liquors therein contrary to 
law. I t must be charged and shown tha t he 
manufactured, or sold, or owned and kept 
wi th intent to sell, contrary to law. The pres
ence of the liquor in the building is essential: 
State v. Hass, 22-193; State v. Harris, 27-429; 
State v. Tierney, 74-237. 

A previous conviction or acquittal of the 
crime of owning or keeping wi th intent to sell 
A»ill not bar a prosecution for a nuisance: 
State v. Harris, 64-287. 

An instruction that any building where any 
kind of intoxicating liquors is kept for the pur
pose of sale or is sold is a nuisance is erro
neous as not referring to lawful sales under 
permit. But such error will be wi thout prej 
udice where it does not appear tha t defend

an t had any permit to sell: Slate v. Wambold, 
74-605 

I n d i c t m e n t : The offense of nuisance may 
be committed by the manufacture , or the sale, 
or the keeping with intent to sell, contrary to 
law. While a n indictment charg ing the of
fense as committed hi amy of these three ways 
would be sufficient, yet one charging its com
mission by any two, or all three, of the speci
fied unlawful acts, charges but one offense, 
and is not bad for duplici ty: State v. Becker, 
20-438; State v. Baughmau, 20-497. 

Two indictments charging the offense as 
committed in two different ways charge the 
same and not two separate offenses; and the 
fact tha t the acts set out in the indic tments 
are charged as committed at different t imes is 
not conclusive tha t the offenses are separate 
and not the same, since the t ime need not be 
proved as alleged: State v. Laylon, 25-193. 

An allegation tha t a certain bui lding was 
used by defendants as a place for t he sale of 
intoxicating liquors, and tha t they did then 
and there keep said intoxicating liquors for 
sale in said building with intent to sell, held 
sufficient without fui ther averment tha t said 
building was under their control : State v. 
Schilling, 14-455. 

An indictment charging the offense as com
mit ted by using and keeping a room and place 
for the purpose of selling and by selling 
therein intoxicating liquors in violation of 
S 2381, held sufficient: State v. Freeman, 27-
333. 

And so held, also, where the indictment , 
similar to the foregoing, charged the acts as 
" contrary to law," without specifying the 
section: State v. Allen, 32-248. 

I t is not necessary that the nuisance should 
continue up to and exist at the t ime of the in
dictment to m a k e i t punishable : State v. Schil
ling, 14-455. 

An indictment charging the keeping and 
using of a " certain building or place," or " a 
certain frame building," for the purposes pro-
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hibited, is sufficiently definite: Ibid.; State v. 
Kreig, 13-462. 

A matter of local description, though it need 
not have been stated, must be proved as laid: 
State v. Crogan, 8-523. 

But on the trial of an indictment under this 
section, which charged the use of a bailding, 
etc., " n e x t door west of Chamber's store," 
etc., while the proof was that the building was 
next door west from "Chamberla in ' s store," 
the court were equally divided as to whether 
the variance was fatal : State v. Verden, 24-
136. 

In an indictment for the crime of nuisance 
under this section it is not necessary that the 
premises be particularly described, al though 
such description may be necessary where an 
order of abatement is desired: State v. Waltz, 
74-6f0. 

The indictment need not state the names of 
tho persons to whom liquor was sold: State v. 
Becker, 20-438; State v. Jordan, 39-387. 

E v i d e n c e : Proof of the manufacture, sale, 
or keeping with intent to sell, in violation of 
law, is presumptive proof of the offense of 
nuisance: State v. Guisenhause, 20-227; State 
v. Baughman, 20-497. 

And this is true even though the sale be 
secret and by clerk: Slate v. Freeman, 27-333. 
Proof of actual sale is presumptive evidence 
of illegal sale, and the burden of proving that 
the sales made were legal is upon defendant: 
Shear v. Green, 73-688. 

The proof of a single sale will warrant a con
viction for nuisance. Such sale will show un
lawful intent as well as keeping: State v. 
Reyelts, 74-499. 

Evidence as to the control of the place in 
question by defendant, and that bottles, glasses, 
etc., were there found, held sufficient to war
ran t conviction of defendant for the crime of 
keeping a nuisance: State v. Wambold, 74-
605. 

Unlawful intent may be presumed from un
lawful sales, and it is not sufficient for a regis
tered pharmacist to show tha t sales were made 
on wri t ten applications stating that the pur
chaser was not a minor or in the habit of be
coming intoxicated and that the liquor was 
desired for use as a medicine: State v. Thomp
son, 74-119. 

The fact tha t defendant believed in good 
faith that he had the right to sell for the pur
poses for which sales were made will not con
st i tute a defense in a prosecution for keeping 
a place where illegal sales were made : State 
v. Mullenhoff, 74-271. 

As proof of the finding of liquor in the pos
session of accused, in any place except the 
private dwelling, is by § 2383 presumptive 
evidence that such hquor is illegally held for 
sale, the proof of such finding will be sufficient 
evidence of a nuisance committed by " k e e p 
ing with intent to sell :" State v. Norton, 4 1 -
430. 

The state is not bound to show affirmatively 
tha t the liquors were not kept in the original 
vessels or packages, or that they were not 
sold for proper purposes, these being proper 
mat te rs of defense: State v. Becker, 20-438. 

S a l e s toy c l e r k : A barkeeper or clerk, 
having no interest in the business, may be 
convicted of the crime of nuisance for the 

mere sale by h im of intoxicating liquors in a 
building used for that purpose: State v. 
Stucker, 33-395. 

Where liquors are lawfully kept for sale 
and with intent to sell them for lawful pur
poses, an illegal sale by an agent without the 
knowledge or consent of the principal will not 
render such principal criminally liable for 
keeping a nuisance: Stale v. Hayes, 67-27. 

P u n i s h m e n t : The punishment for the 
crime of nuisance, as defined in this connec
tion, is tha t provided in § 5473 for tho crime 
of nuisance generally: State v. McGreu; 11-
112; State v. Co'lins, 11-141; State v. Schil
ling, 14-155; State v. Little. 42-51, 54; State 
v. Dean, 44-648. 

A party may be punished for the offense of 
keeping a nuisance either independently of or 
in addition to the punishment for illegal sell
ing : State v. Wayuick, 45-561. 

A pharmacist m a y b e indicted and punished 
for illegal sales as constituting a nuisance: 
State v. Mullenhoff, 74-271. 

This section authorizes commitment until 
both fine and costs are paid in case of a con
viction for nuisance, but not in case of pun
ishment for contempt: Goetz v. Stutsman, 73-
693. 

Under an indictment not specifying whether 
the offense was committed before or after the 
date of the change of this section, held, that 
evidence was admissible to prove the commis
sion of the offense prior to such change, and 
that defendant was properly sentenced under 
the law as then in force: State v. Reyelts, 74-
499. 

I n j u n c t i o n ; c o n s t i t u t i o n a l i t y . The pro
vision for an injunction in such cases m an 
action in equity is not unconstitutional as de
priving defendant of the right of trial by jury : 
Littleton v. Fritz, 65-488; State v. Jordan, 72-
377. 

An action to enjoin a nuisance caused b}' 
the selling and keeping for sale of intoxicating 
liquors contrary to law, held not to involve a 
federal question in such sense as to authorize 
a removal of the cause to the federal cour t : 
Lemen v. Wagner, 68-660; Schmidt v. Cobb. 
119 U. S., 286 (the supreme court of the United 
States being equally divided). 

While the penalty of five hundred dollars 
for the violation of an injunction in such caseo 
is extraordinary, the statute imposing such a 
penalty is not unconst i tut ional: Jordan, v. Cir
cuit Court, 69-177. 

C i t i z e n s h i p of p la in t i f f : The action by a 
citizen of the county to obtain an injunction, 
al though prosecuted in the name of such citi
zen as a private party, is for the public benefit, 
and it cannot be maintained except by a citizen 
of the county. A wife who has been injured 
in her means of support by illegal sales carmt t 
maintain the action lor an injunction if she is a 
resident of another county : ApplegoAe v. Wiue-
brenner, 66-67. 

An allegation tha t plaintiff is a citizen of the 
county is not put in issue by a general denial, 
but onlv by specially alleging facts showing 
the allegation of the petition in this respect 
not to be t r u e : Littleton v. Harris, 73-167, 
Shear v. Green, 73-688. 

Averment by defendant of want of knowl
edge or information sufficient to form a beln i 
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as to plaintiff's citizenship is not sufficient to 
put that mat ter in issue: Craig v. Hasselman, 
74-538. 

While the right to institute proceedings is 
dependent upon residence or citizenship of the 
plaintiff in the county, yet when tha t r ight 
has attached and the suit has been instituted, 
the right to prosecute it to judgment does not 
terminate by plaintiff's removal to another 
county : Judge v. Kohl, 74-486. 

A n a l l e g a t i o n in a petition for injunction 
that defendant had established and was main
taining a place for the sale of intoxicating 
liquors contrary to the statutes of the state, and 
that he kept such liquors for sale contrary to 
law and there sold the same unlawfully, not 
being controverted must be deemed t r u e : 
Bloomer v. Glendy. 70-757. 

T e m p o r a r y i n j u n c t i o n : I t was held be
fore the statutory provision expressly author
ized it, tha t a preliminary injunction might 
be granted as in other proceedings for an in
junction : Littleton v. Fritz, 65-488. 

A temporary injunction should not be 
awarded against the premises. The injunc
tion against the occupant and owner is all 
tha t is contemplated at that stage of the pro
ceedings: Gray v. Stieues, 69-124. 

Where it appears that defendant has been 
maintaining a nuisance which would war ran t 
the grant ing of an injunction, the fact tha t on 
the application for a temporary injunction he 
testifies that he has a few days previously quit 
the business will not be sufficient ground for 
refusing to grant a temporary in junct ion: 
Judge v. Kribs, 71-183. 

O w n e r of t h e p r o p e r t y : Where leased 
property is being used as a place for the un
lawful sale of liquors, the landlord may be 
made a party delendant to the action to abate 
such place as a nuisance without regard to 
his previous knowledge of such use. The 
building becomes a nuisance and its continu
ance as such may be enjoined and prevented: 
Martin v. Blattner, 68-286. 

The owner of the building in which unlaw
ful sales of liquor are conducted permit t ing 
such sales by a tenant may properly be en
joined from further permitt ing such use : Gray 
v. Stienes, 69-124. 

A decree abating premises as a nuisance and 
providing for the destruction of property 

should not be entered when some of the own
ers of the property are not parties to the su i t : 
Shea,r v. Green, 73-688. 

If persons not parties to the suit have an in
terest in the real property involved therein a 
decree should not be made for removal and 
sale of fixtures constituting a par t of the 
rea l ty : Banner v. Hotz, 74-3S9. 

Facts iu a particular case held sufficient to 
war ran t a decree against the owner of the 
proper ty : Littleton v. Harris, 73-3 67. 

Where premises are leased for a lawful pur
pose, to render the owner liable to t he penal
ties herein provided, it is not sufficient to show 
that he knew of their unlawful use, wi thout 
taking steps to prevent it, but it m u s t appear 
that , after he became aware of such illegal 
use, he did some act or made some declarat ion 
affirmatively assenting the re to : Slate v. Ball-
ingall. 42-87. 

P e r m a n e n t i n j u n c t i o n : An injunct ion 
should not be issued against a building in 
which a nuisance lias been mainta ined by a 
tenant when the owner of the bui lding upon 
being informed of the nuisance has taken 
steps to have it abated, and there is nothing-
tending to show that this was not done in 
good fai th: Shear v. Brinkman, 72-698. 

The fact tha t the owner of property ceases 
to use it for improper purposes only about the 
t ime the case is reached for tr ial does not ren
der it erroneous to enter a decree for abat ing 
the property as a nuisance: Banner v. Hotz, 
74-389. 

Where the evidence shows tha t a nuisance is 
being maintained in the building the personal 
property used about the premises is subject to 
sale upon the judgment . A violation ot the law 
works a forfeiture of the permit, and the prem
ises used for the purpose of illegal manufact 
u re may be closed even for the purposes of 
legal manufac tu re : Pearson v. International 
Distillery, 72-348. 

C o n t e m p t : An order imposing a fine and 
imprisonment for contempt in violating an in
junct ion may be made by the judge in vaca
tion: McLane v. Granger, 74-152. 

A b a t e m e n t : The provisions as to abate
ment of the nuisance are applicable to acts 
committed before the enac tment of those pro
visions: McLane v. Bonn, 70-752; Drake v. 
Jordan, 73-707. 

2385. Action by county at torney; when tr iable; evidence. 21 
G. A., ch. Q6, § 1. Actions to enjoin nuisances as authorized by section twelve, 
of chapter one hundred and forty-three, of the acts of the twentieth general 
assembly [§ 2384], may be brought in the name of the state of Iowa, by the 
[district or] county attorney of the proper county; and it shall be the duty of 
such [district or] county attorney where any such nuisance exists, to institute 
and prosecute such action for the abatement thereof; provided, however, if 
after notice or information given him of such nuisance, said [district or] 
county attorney refuse or neglect to bring suit, and prosecute the same with 
reasonable diligence, then any citizen residing in the county may institute and 
prosecute such action in the name of the state for the abatement of such nui
sance. But nothing in this section shall prevent any citizen of a county from 
instituting and maintaining in his own name an action under said section 
twelve, of said chapter one hundred and forty-three, and to all of such actions, 
whether brought under the provisions of said section twelve of said chapter 
one hundred and forty-three or of this act, the provisions contained in this act 
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shall apply. All such actions shall be triable at the first term of court, after 
due and timely notice of the commencement thereof has been given. Evidence 
of the general reputation of the place designated in the petition shall be ad
missible for the purpose of proving the existence of such nuisance, and if suc
cessful in the action the plaintiff shall be entitled to an attorney's fee of not 
less than twenty-five dollars, to be taxed and collected as costs against the 
defendant. 

Whether this statute changes the general The provisions of this act as to attorneys' 
rule as to the method of trial of equity causes fees and also as to closing the building are ap-
in this class of cases or not, it is error to con- plicable on the trial of cases commenced before 
t inue a case for the purpose of taking depo- the statute went into effect: Drake v. Jordan, 
sitions without making an order for the trial 73-707. 
of the cause upon depositions: Ellwood v. 
Price, 73-84. 

2386. T e m p o r a r y in junct ion . 21 G. A., ch. 66, § 2. In any such action 
the court, if in session, or the judge thereof in vacation shall upon the demand 
of the attorney or party charged with the management of the cause for the 
plaintiff, grant a temporary injunction without bond, if it be made to appear 
to the satisfaction of the court or judge, by evidence in the form of affidavits 
or otherwise as the court or judge may order, that such nuisance actually ex
ists, or is being maintained, and when the cause is continued at the instance 
of the defendant, a temporary injunction shall be issued as a matter of course 
without bond. 

2387. Vio la t ion of injunct ion . 21 G. A., ch. 66, § 3. In case of the 
violation of any injunction granted in such action, the court, or in vacation 
the judge thereof shall have power to try summarily and punish the party or 
parties guilty thereof, as required by section twelve of chapter one hundred and 
forty-three of the acts of the twentieth general assembly [$ •Zo&£], provided, 
that if the penalty inflicted for such contempt, be imprisonment alone, it shall 
not be for less than three nor more than six months. The evidence in such 
proceeding or trial for contempt, may be in the form of affidavits, or on the 
demand of either party the witnesses shall be brought before the court for 
examination and the provisions of section three thousand four hundred and 
four of the code [§ 1640] shall not be held to apply to persons charged with 
violating injunctions issued under this act and the act to which this is amend
atory. 

This section expressly authorizes the exami- judge thereto, followed at a later t ime by the 
nation in court oi witnesses in contempt pro- filing of the reporter's transcript of his short-
ceedings. In such case it is sufficient if the hand notes certified to by h i m : Goetz v. Stuts-
evidence is taken down by the shorthand re- man, 73-693. 
porter and filed with the certificate of the 

2388. P u n i s h m e n t . 21 G. A., ch. 66, § 4. "Whoever is convicted of keep
ing a nuisance as provided in section twelve, of chapter one hundred and forty-
three, acts of the twentieth general assembly [§ 2384], shall pay a fine not 
exceeding one thousand dollars, nor less than three hundred dollars, and costs 
of prosecution, and the cost shall include a reasonable attorney fee to be as
sessed by the court, and stand committed until the fine and costs are paid, and 
the provisions of chapter forty-seven, title twenty-five, of the code shall not 
be applicable to persons committed under this section. 

2 3 8 9 . N u i s a n c e abated. 21 G. A., ch. 66, § 5. If the existence of the 
nuisance be established either in criminal or equitable action, it shall be abated 
under the jndgment and order of the court, by seizing and destroying the 
liquor therein, and removing from the building, erection or place, all fixtures, 
furniture, vessels, and all movable property, used in or about the premises, in 
carrying on the unlawful business, and selling the same in a manner provided 
for sale of chattels under execution, and by securely closing the said building, 
erection, or place, as against the use or occupation of the same for saloon pur-
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poses, and keeping the same securely closed for the period of one year (unless 
sooner released as hereinafter provided) and any person breaking open said 
building, erection, or place, or using the premises so ordered to be closed, shall 
be punished as for contempt as above provided in case of the violation of in
junctions, provider!,, however, that when leasehold premises are adjudged to 
!>.• a nuisance, the owner thereof shall have the right to terminate the lease by 
giving three days' notice thereof, in writing, to the tenant, and when this is 
done the premises shall be turned over to the owner upon the order of the 
court or judge. But the release of the property shall be upon condition that 
the nuisances shall not be continued, and the return of the property shall not 
release any lien upon said property occasioned by any prosecution of the 
tenant. 

2 3 9 0 . P r o c e e d s , h o w a p p l i e d . 21 G. A., ch. 66, § 6. The proceeds of 
the sale of the personal property as provided in the preceding section, shall be 
applied, first: in payment of the costs of the action and abatement, secondly: 
to the satisfaction of any fine and costs adjudged against the proprietor of the 
premises and keepers of said nuisance, and the balance if any shall be paid to 
the defendant. 

2 3 9 1 . A b a t e m e n t b y o w n e r . 21 G. A., ch. 66, § 7. If the owner appear 
and pay all costs of the proceeding and file a bond with sureties to be ap
proved by the clerk, in the full value of the property to be ascertained by the 
court or in vacation by the clerk, auditor and treasurer of the county, condi
tioned that he will immediately abate said nuisance and prevent the same from 
being established or kept therein within the period of one year thereafter, the 
court, or in vacation the judge may, if satisfied of his good faith, order the 
premises taken and closed under the order of abatement, to be delivered to 
said owner, and said order of abatement canceled so far as the same may 
relate to said property, and if the proceeding be an action in equity, and said 
bond be given and costs therein paid before judgment and order of abatement, 
the action shall be thereby abated; provided, however, that the release of the 
property under the provisions of this section shall not release it from any 
judgment lien or penalty, or liability to which it may be subject under any 
other statute or law. 

2392. Presumption from possession. 21 G. A., ch. 66, § 8. In all 
actions, prosecutions and proceedings under the laws of this state prohibiting 
the illegal manufacture and sale of intoxicating liquors, the finding of such 
liquors, except in the possession of one legally authorized to sell the same or 
except in a private dwelling-house, which does not include, or is not used in 
connection with a tavern, public eating-house, restaurant, grocery or other 
place of public resort shall be presumptive evidence that such liquors were 
kept for illegal sale; and proof of actual sale shall be presumptive evidence 
of illegal sale. 

2 3 9 3 . S e c o n d offense. 21 G. A., ch. 66, § 9. Any person who shall have 
been convicted of keeping a nuisance under the laws prohibiting the illegal 
sale of intoxicating liquors, or who shall have been enjoined under the pro
visions of this act or the act to which this is amendatory, and shall again 
directly or indirectly engage in such unlawful business, of keeping a nui
sance or selling such liquors in violation of law, in the same or any other 
county in this state, shall upon conviction thereof be punished by imprison
ment in the county jail not less than three months or more than one year. 
But no equita*ble proceeding, order or judgment shall be construed as a con
viction under the provisions of this section. 

2 3 9 4 . R e p e a l ; s a v i n g c lause . 21 G. A., ch. 66, § 13. All acts and 
parts of acts, inconsistent with this act, are hereby repealed; provided, how
ever, that this repeal shall not effect [affect] any act done, or right accruing or 
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accrued, or which had been established, nor anjr action or proceeding com
menced before the time this repeal takes effect, nor any offense committed or 
penalty or forfeiture incurred; and any suit or proceeding pending when the re
peal takes effect, or thereafter brought, for any offense committed, or for 
recovery of a forfeiture or penalty incurred, prior thereto shall be maintained 
and prosecuted under the law, as in force prior to the taking effect of this act. 

2 3 9 5 . F e e s fo r a b a t i n g n u i s a n c e s . 22 G. A., ch. 73, § 1. In the abate
ment of a nuisance as provided in section five, of chapter sixty-six, of the 
acts [of] the twenty-first general assembly [§ 2389] the officer shall be entitled 
to the same fees for removing and selling the movable property that he would 
be for levying on and selling like property on execution. And for closing 
and keeping closed, the building erection or place, as in said section required 
he shall receive such reasonable fees, as the court may allow. All such fees 
and costs to be paid out of the proceeds of the property, sold so far as the 
same may be available. 

2398. Advance of fees not required. 22 G. A., ch. 73, § 2. In any 
action brought by a citizen of the county as provided by section one, chapter 
sixty-six, of the acts of the twenty-first general assembly [§ 2385], no officer, 
or witness shall be entitled to demand his fees, for services or attendance m 
advance. And the costs, in ease of failure of the prosecution, or inability to 
collect the same from the defendant, shall be paid in the same manner as 
provided by law for the payment of fees in the case of criminal prosecutions. 
Jj.it nothing herein shall prevent the court trying such action from taxing the 
costs to the party bringing the same, in case it appears that the action was 
brought maliciously and without probable cause. 

2397. Showing for temporary injunction. 22 G. A., ch. 73, § 3. In 
any action to restrain a nuisance brought under chapter one hundred and forty-
three, of the acts of the twentieth general assembly [§§2383, 2384], or chapter 
sixty-six of the acts of the twenty-first general assembly [§§ 2385-2394], the 
party entitled tinder section two, of said chapter sixty-six, of the acts of the 
twenty-first general assembly [§ 2386], to demand a temporary injunction, 
shall be entitled, on such application for a temporary injunction, to prove the 
existence of such nuisance, by affidavits, depositions, or testimony of witnesses 
examined orally in court, at his election, unless the court has by previous 
order otherwise fixed the form and manner of evidence to be adduced, pro
vided however that the plaintiff shall serve the defendant or his counsel with 
notice of such application, at least three days before such hearing. 

a 3 9 8 . C o n t e m p t . 22 G. A., ch. 73, § 4. In any action to enjoin a nui
sance as authorized by section twelve, of chapter one hundred and forty-three, 
of the acts of the twentieth general assembly [§ 2384], and chapter sixty-six, 
of the acts of the twenty-first general assembly [§§ 2365-2394], the injunction 
granted shall be binding on the party or parties enjoined throughout the judi
cial district in which the action is brought. And any person enjoined in such 
action, who shall while such injunction remains in force, again engage in, or 
be in any manner concerned in the selling, or keeping for sale, contrary to 
law, of any intoxicating liquor, anywhere within the jurisdiction of the court, 
he shall be deemed guilty of contempt of court and punished accordingly. 

2 3 9 9 . A t t o r n e y ' s fee. 22 G. A., ch. 73, § 5. In all cases of proceedings 
against persons charged with contempt for violating any injunctions, either 
temporary or permanent, issued or decreed, under said chapter, one hundred 
and lorty-three, acts of the twentieth general assembly [§§ 2383, 2384], or 
chapter sixty-six, acts of the twenty-first general assembly [§§2385-2394], or 
under this act, the court shall order that the attorney prosecuting or construct
ing such proceedings against the person so charged, shall be allowed ten per 
cent, of the amount of the fine assessed against such person, if a fine be as-
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sessed against him. And the clerk of the court, when such fine is paid, shall 
pay over to such attorney the amount thus allowed him. 

2400. Revenue license; evidence. 21 G. A., ch. 113, § 1. The fact 
that any person engaged in any kind of business, has or keeps posted, in or 
about his place of business, a receipt, or stamp, showing payment of the 
special tax, levied under the laws of the United States, upon the business of 
selling distilled, malt or fermented liquors, or shall have paid such special tax 
for the sale of distilled malt or fermented liquors in the state of Iowa, shall be 
evidence that said person, or persons so owning, or controlling such receipts 
or stamps, or having paid such special tax, are engaged in keeping, and sell
ing intoxicating liquors contrary to the provisions of chapter one hundred and 
forty-three of the laws of the twentieth general assembly of the state of Iowa 
[§§ 2383, 2384]. and also prima facie evidence that any, and all intoxicating 
liquors found in the possession or under the control of any person so holding 
such receipts or stamp or having paid such special tax, are kept for sale in vio
lation of law; and on conviction shall be subject to the penalties provided for 
in said chapter one hundred and forty-three: Provided however, tha t this act 
shall not apply to persons lawfully authorized to keep for sale and to sell in
toxicating liquors for such purposes as are authorized by law. 

Before this act, held, no defense in a prose- 44: State v. Carney, 20-82; State v. Stutz, 20-
cution for selling in violation of the state 488; State v. Baughman, 20-497. 
law that defendant held a United States in- Nor was the holding of such license a cir-
ternal revenue license to retail liquors. Such cumstance tending to show a violation of the 
license does not authorize the holder to violate state law : State v. Stutz, 20-488. 
the law of the state: State v. McCleary, 17-

2401. Search-warrant ; s e i zure . 1544. If any credible resident of any 
county, shall, before a justice of the peace for the same county, make written 
information, supported by his oath or affirmation, that he has reason to be
lieve, and does believe, that any intoxicating liquor described, as particularly 
as may be, in said information, is in said county, in any place described, as par
ticularly as may be, in said information, owned or kept by any person named 
or described in said information, as particularly as may be, and is intended by 
him to be sold in violation of the provisions of this chapter, said justice shall, 
upon finding probable cause for such information, issue his warrant of search, 
directed to any peace officer in said county, describing as particularly as may 
be, the liquor and the place described in said information, and the person 
named or described in said information as the owner or keeper of said liquor, 
and commanding the said officer to search thoroughly said place, and to 
seize the said liquor, with the vessels containing it, and to keep the same se
curely until final action be had thereon; whereupon, the said peace officer to 
whom such warrant shall be delivered, shall forthwith obey and execute, so 
far as he shall be able, the commands of said warrant, and make return of his 
doings to said justice, and shall securely keep all liquors so seized by him, and 
the vessels containing it, until final action be had thereon; provided, however, 
that if the place to be searched be a dwelling-house in which any family re
sides, and in which no tavern, eating-house, grocery, or other place of public 
resort is kept, such warrant shall not be issued unless said complainant shall, 
on oath or affirmation, declare before said justice that he has reason to believe, 
and does believe, that within one month next before the making of said infor
mation, intoxicating liquor has been, in violation of this chapter, sold, in said 
house, or m some dependency thereof, by the person accused in said informa
tion, or by his consent or permission; nor unless from the facts and circum
stances disclosed by snen complaint to said justice, the said justice shad be 
ot opinion that said complainant has adequate reason for such belief. Hi.. 
§ 1565; 9 G. A., ch. 94, § 9.] 

Informat ion: The expression " as particu- greatest degree ot certainty, and this section 
iarly as may be" conveys the idea of the is therefore not in coniiict with Const., art. 1, 
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§ 8, as authorizing a search-warrant to issue 
without the particularit3 r of description there 
required; nor as authorizing unreasonable 
search and seizure: Santo v. State, 2-165, 212. 

Although the section requires that the infor
mation be filed by " a credible resident of" the 
county, it is not necessary tha t either the in
formation or the warrant should state that it 
is made by such a person. That fact may be 
found by the justice before whom information 
is filed, upon proof independent of the infor
mation, or from personal knowledge: State v. 
Thompson, 44-399; Weir v. Allen, 47-482; State 
v. Blair, 72-591. 

" W a r r a n t : Proceedings under a warrant 
will not be rendered invalid by the fact that 
the officer searched for and seized the liquor 
before having such warrant. Nor is if material 
whether the liquor was in possession of the 
person claiming to be owner thereof, it appear
ing that the owner had no right to keep or sell 
such liquor: State v. Ward, 75-637. 

W h a t s u b j e c t t o s e i z u r e : I t is only 
liquors which are kept wi th the intention of 
selling the same in violation of law that may 
be seized: State v. Harris, 36-136. 

The fact that the owner has been selling 
liquors in violation of law is not a ground for 
their condemnation, and is simply evidence of 
the unlawful intent wi th which they were 
k e p t : State v. Blair, 72-591. 

The information must charge some specific 
person as owner or keeper of the intoxicating 
liquor with an illegal intent, and the liquor 
cannot be destroyed unless the evidence shows 
thdt the person who is charged as owner or 
keeper had such in tent : State v. Intoxicating 
Liquors, 64-300. 

If a pharmacist sells liquors for purposes 
other than as medicine, search and seizure of 
liquors owned by him may be made as pro
vided in this section: State v. Ward, 36 N. W. 
Rep., 765. 

I t will not be presumed that the place to be 
searched is a dwelling-house, etc., from the 
mere fact tha t the information avers that the 
liquors are kept in " a certain house or place, 
known," e tc . : Sanders v. State, 2-230, 277. 

T h e j u r i s d i c t i o n here conferred upon jus
tices of the peace is not exclusive, but may 
also be exercised by police justices in cities 
acting under special char te r : Weir v. Allen, 
47-482. 

S e i z u r e : Liquors seized as here contem
plated cannot be taken from the officer by re
plevin: Funk v. Israel, 5-438; State v. Har
ris, 38-242; Weir v. Allen, 47-482; Fries o 
Porch, 49-351. 

Nor can the owner recover their value from 
such officer by way of damages in an action 
of trespass, unless he show tha t he possessed 
them with lawful intent, and was unlawfully 
deprived of them : Plummer v. Harbut, 5-308. 

Liquors in the hands of an officer by virtue 
of a seizure cannot be taken from him by writ 
of replevin from a federal court : Senior v. 
Pierce, 31 Fed. Rep., 625. 

A judgment rendered against the officer 
holding the liquor by stipulation on his part 
should be set aside on motion of the attorney 
representing the prosecution in the case against 
the liquors: Fries v. Porch, 49-351. 

Where intoxicating liquors held for sale are 
seized in the custody of an expres. company, 
in a proceeding to condemn them it is imma
terial whether the officers ot the company 
knew the character of tho property and the 
use to which it was to be put. It is the dut)-
of such company, under the statute, to know 
whether goods it receives for shipment are 
such as the law authorizes to be bartered and 
sold: State v. United States Ex. Co., 70-271. 

Such a proceeding is not a criminal one 
against the express company and it becomes ;. 
par ty voluntarily, if at all, to the case: Ibid. 

P r o c e e d i n g c r i m i n a l : These proceedings 
for the condemnation of intoxicating liquois 
illegally kept with intent to sell are criminal 
in their nature, and the defendant has the 
rights of the defendant in a criminal prosecu
tion. For instance, a verdict of the jury for 
defendant should not be set aside upon motion 
in arrest of judgment in behalf of the prosecu
tion : State v. Harris, 40-95. 

A proceeding for the seizure, condemnation 
and destruction of intoxicating liquors kept 

A p r e v i o u s c o n v i c t i o n of the owner of* for sale in violation of law is a criminal ac-
the liquors for selling the same will not bar a tion, and the jurisdiction of the justice does 
proceeding, under this section, against the not, therefore, depend on the amount in con-
liquors themselves: Ibid. troversy : State v. Arlen, 71-216. 

2402. Informat ion . 1545. The information and search-warrant in such 
case, shall describe the place to be searched, as well as the liquors to be seized, 
with reasonable particularity. "When any liquors shall have been seized by 
virtue of any such warrant, the same shall not be discharged or returned to 
any person claiming the same, by reason of any alleged insufficiency of de
scription in the warrant of the liquor or place, but the claimant shall only 
have a right to be heard on the merits of the case. [9 G. A., ch. 94, § 9.] 

2 4 0 3 . N o t i c e ; t r i a l ; j u d g m e n t ; a p p e a l . 1546. Whenever upon such 
warrant such liquors shall have been seized, the justice who issued such war
rant shall, within forty-eight hours after such seizure, cause to be left at the 
place where said liquor was seized, if said place be a dwelling-house, store, or 
shop, posted in some conspicuous place on or about said buildings, and also to 
be left with or at the last known and usual place of residence of the person 
named or described in said information as the owner or keeper of said liquor, 
if he be a resident of this state, a notice, summoning such person and all others 
whom it may concern, to appear before said justice at a place and time named 
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in said notice, which time shall not be less than five nor more than fifteen 
days after the posting and leaving of said notices, and show cause, if any they 
have, why said liquor, together with the vessels in which the same is contained, 
should not be forfeited; and said notice shall, with reasonable certainty, de
scribe said liquor and vessels, and shall state where, when, and why, the same 
were seized. At the time and place prescribed in said notice, the person 
named in said information, or any other person claiming an interest in said 
liquor and vessels, or any part thereof, may appear and show cause why the 
same should not be forfeited. If any person shall so appear, he shall become 
a party defendant in said case, and said justice shall make a record thereof. 
Whether any person shall so appear or not, said justice shall, at the prescribed 
time, proceed to the trial of said case, and said complainants, or either of 
them, may, and upon tlieir default, the officer having such liquor in custody 
shall appear before said justice and prosecute said information, and show 
cause why such liquor should be adjudged forfeited. The proceeding in the 
trial of such case may be the same, substantially, as in cases of misdemeanor 
triable before justices of the peace, and if any person shall appear and be made 
a party defendant as herein provided, and shall make written plea that said 
liquor, or the part thereof claimed by him, was not owned or kept with intent 
to be sold in violation of this chapter, such party defendant may, at his op
tion, demand a jury to try the issue, and, if upon the evidence then and there 
presented, the said justice or jury as the case may be, shall find for verdict 
that said liquor was, when seized, owned or kept by any person, whether said 
party defendant or not, for the purpose of being sold in violation of this chap
ter, the said justice shall render judgment that said liquor, or said part 
thereof, with the vessels in which it is contained, is forfeited. If no person be 
made defendant in manner aforesaid, or if judgment be in favor of all the 
defendants who appear and are made such, then the costs of the proceeding 
shall be paid as in ordinary criminal prosecutions where the prosecution 
fails. If the judgment shall be against only one party defendant appearing 
as aforesaid, he shall be adjudged to pay all the costs of proceedings in the 
seizure and detention of the liquor claimed by him up to that time, and of said 
trial. But, if such judgment shall be against more than one party defendant 
claiming distinct interests in said liquor, then the cost of said proceedings and 
trial shall be according to the discretion of said justice equitably apportioned 
among said defendants, and execution shall be issued on said judgments 
against said defendants for the amount of the costs so adjudged against them. 
Any person appearing and becoming party defendant as aforesaid, may ap
peal from said judgment of forfeiture as to the whole, or any part, of said 
liquor and vessels claimed by him and so adjudged forfeited, to the district 
court as in ordinary cases of misdemeanor. [R., § 1566.] 

See notes to § 2401. 

2404. Destruction of liquor and vessels. 1547. Whenever it shall 
be finally decided that liquor seized as aforesaid is forfeited, the court render
ing final judgment of forfeiture, shall issue to the officer having said liquors 
in custody, or to some other peace officer, a written order, directing him forth
with to destroy said liquor and vessels containing the same, and immediately 
thereafter to make return of said order to the court whence issued, with his 
doings indorsed thereon, and sworn to. Whenever it shall be finally decided 
that any liquor so seized is not liable to forfeiture, the court by whom such 
final decision shall be rendered, shall issue a written order to the officer hav
ing the same in custody, or to some other peace officer, to restore said liquor, 
with the vessels containing the same, to the place where it was seized, as 
nearly as may be, or to the person entitled to receive it, which order, the offi
cer, after obeying the commands thereof, shall return to the said court with 

VOL. I —40 
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his doings thereon indorsed; and the costs of the proceedings in such case at
tending the restoration, as also the costs attending the destruction of such 
liquor in case of forfeiture, shall be taxed and paid in the same manner as is 
provided in case of ordinary criminal prosecution, where the prosecution fails. 
[R., § 1567.] 

2 4 0 5 . I n t o x i c a t i o n p u n i s h e d . 1548; 15 G. A., ch. 37. If any person 
shall be found in a state of intoxication, he shall be deemed guilty of a misde
meanor, and any peace officer may, without warrrant, and it is hereby made 
his duty to, take such person into custody, and to detain him in some suitable 
place, till an information can be made before a magistrate and a warrant is
sued in due form, upon which he may be arrested and tried, and, if found 
guilty, he shall pay a fine of ten dollars and the costs of prosecution, or shall 
be imprisoned in the county jail thirty days. But the magistrate before whom 
such person is tried and convicted may remit any portion of such penalty, and 
order the prisoner to be discharged upon his giving information, under oath, 
stating when, where, and of whom he purchased or received the liquor which 
produced the intoxication, and the name and character of the liquor obtained; 
provided such intoxicated person gives bail for his appearance before the 
proper magistrate, court, or jury, to give testimony in any action or complaint 
against the party for furnishing such liquor. In cases arising under this sec
tion, appeals may be allowed as in cases of ordinary misdemeanor within the 
jurisdiction of the justices of the peace. [R., §§ 1568,1586.] 

The word drunkenness, in a warrant of com- A person is drunk in a legal sense when he 
mitment , held to have the same legal signifl- is so far under the influence of intoxicating 
cation as the word intoxication: Smith v. liquor tha t his passions are visibly excited 
Bigelow, 19-459. and his j udgmen t impaired: State v. Pierce, 

An instruction defining " intoxication" dis- 65-85. 
cussed: State v. Huxford, 47-16. 

2 4 0 6 . R e q u i s i t e s of i n d i c t m e n t or in format ion . 1549. In any in
dictment or information arising under this chapter, it shall not be necessary 
to set out exactly the kind or quantity of intoxicating liquors manufactured 
or sold, or kept for purposes of sale, nor the exact time of the manufacture, or 
sale, or keeping with intent to sell, but proof of the violation by the accused 
of any provision of this chapter, the substance of which violation is briefly 
set forth, within the time mentioned in said indictment or information, shall 
be sufficient to convict such person; nor shall it be necessary in any indict
ment or information to negative any exceptions contained in the enacting 
clause, or elsewhere, which may be proper ground of defense; and, m any 
prosecution for a second or subsequent offense as provided herein, it shall not 
be requisite to set forth in the indictment or information the record of a former 
conviction, but it shall be sufficient briefly to allege such conviction, nor shall 
it be necessary in every case to prove payment in order to prove a sale within 
the true meaning and intent of this chapter, and the person purchasing any 
intoxicating liquor sold in violation of this chapter, shall, in all cases, be a 
competent witness to prove such sale. [R., § 1569.] 

As to sufficiency of indictments or informations, see notes to g 2381. 

2407. Payments; contracts; negotiable paper. 1550. All payments 
or compensation for intoxicating liquor sold in violation of this chapter, 
whether such payments or compensation be in money, goods, land, labor, or 
anything else whatsoever, shall be held to have been received in violation of 
law and against equity and good conscience, and to have been received upon 
a valid promise and agreement of the receiver in consideration of the receipt 
thereof, to pay on demand to the person furnishing such consideration the 
amount of said money or the just value of such goods, land, labor, or other 
thing. All sales, transfers, conveyances, mortgages, liens, attachments, pledges, 
and securities of every kind, which either in whole or in part shall have been 
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made for or on account of intoxicating liquors sold in violation of this chap
ter, shall be utterly null and void against all persons in all cases, and no rights 
of any kind shall be acquired thereby, and no action of any kind shall be 
maintained in any court in this state for intoxicating liquors, or the value 
thereof, sold in any other state or country contrary to the law of said state or 
country, or with intent to enable any person to violate any provision of this 
chapter, nor shall any action be maintained for the recoveiy or possession of 
any intoxicating liquor, or the value thereof, except in cases where persons 
owning or possessing such liquor with lawful intent, may have been illegally 
deprived of the same. Nothing, however, in this section shall affect in any 
way negotiable paper in the hands of holders thereof in good faith for valu
able consideration, without notice of any illegality in its inception or trans
fer, or the holder of land or other property who may have taken the same in 
good faith, without notice of any defect in the title of the person from whom 
the same was taken, growing out of a violation of the provisions of this chap
ter, and all evidence given in actions brought by or against such holders, shall 
be in no way affected by the provisions of this section. [R., § 1571.] 

. R e c o v e r y of p a y m e n t s : The s ta tutory 
provision as to recovery of money paid for in
toxicating liquors is not unconstitutional on 
account of being in any way a regulation or 
restriction of commerce among the s ta tes : 
Connolly v. Scarr, 72-223. 

A claim for money paid for intoxicating 
liquors may be set up by way of counter-claim 
in an action on account: Tolman v. Johnson, 
43-127. 

A manufacturer not being allowed to sell 
without the permit required by § 2360, even 
to one having such permit, money paid on 
such sale may be recovered back: Becker v. 
Betteu, 39-668. 

The giving of a note for liquors does not 
constitute payment, even when it has been 
sold and transferred by the payee, and unt i l it-
is actually paid the maker cannot mainta in 
an action for the amount thereof: Carlin v. 
Heller, 34-256. 

The action to recover money paid will not 
be barred until five years from time of pay
m e n t : Woodivard v. Squires, 41-677. 

One who has exchanged property for liquors 
sold in violation of law may, instead of suing 
upon a promise to pay therefor, t reat the 
transaction as void and sue for the value of 
the property; and if accord and satisfaction 
is then set up as a defense, he may, in reply, 
set up the illegal nature of the t ransact ion: 
Smith v. Grable, 14-429. 

The action to recover money paid is civil, 
and not giinsi-criminal in character : Wood
ward v. Squires. 39-435. 

A party who has made payments for illegal 
sales of liquors and is entitled to recover back 
the purchase money paid, being garnished for 
the indebtedness thereupon arising to him 
from the person to whom the payments were 
made, it must be shown, in order to war ran t 
judgment against him as garnishee, tha t tho 
liquors were intoxicating and sold in violation 
ol l a w : Church v. Simpson, 25-408. 

The provisions for recovery of money paid 
do not apply to a non-resident selling liquor 
without permit to a registered pharmacist for 
lawful purposes and receiving payment there
for m another s t a te : Kohn v. Melcher, 29 Fed. 
Rep., 433. 

S a l e s , s e c u r i t i e s , e t c . , v o i d : Under the 
provision wi th reference to sales, securities, 
etc., being void, held, tha t the word securities 
includes nromissory notes : Taylor v. Pickett, 
52-467. 

A promissory note given in par t for intoxi
cating liquors is wholly void : Ibid.; Braitch 
v. Gueliek, 37-212. 

But where a note was given for the amoun t 
due on an account, some of the i tems of which 
were legal and others illegal as being for in
toxicating liquors, and the account was con
tinued and payments afterwards made on 
accounts generally, held, tha t the note being 
void, the legal i tems of account included 
therein should be regarded as still due on 
account and the subsequent payments applied 
the re to : Quigley v. Duffey, 52-610. 

An assignment of a contract against a th i rd 
person, made for intoxicating- liquors sold in 
violation of law, is void, and the assignee can
not recover against such th i rd person the reon : 
Davis v. Slater, 17-250. 

A judgmen t recovered on a claim founded 
upon the illegal sale of intoxicat ing liquors is 
not void. The defense mus t be interposed be
fore judgmen t or it is lost : Smith v. Leddy, 
50-112. 

A person who has sold another intoxicating 
liquor in violation of law cannot, on the 
g iound tha t the sale is void, recover them 
back in an action of replevin from at taching 
creditors of his vendee. Being particeps 
eriminis, the law will leave t he seller where 
it finds him : Marienihal v. Shafer, 6-223. 

In an action on a note in which defendant 
pleaded tha t it was given to him for liquors 
sold in violation of law, held, tha t an indict
ment against him for nuisance committed in. 
the sale of intoxicating liquors was not com
petent evidence m bib behalf: Taylor v. Pick
ett, 52-467. 

B o n a f ide p u r c h a s e r s : A par ty claiming 
the benefit ol the provision in such section 
protecting bona fide holders for value has the 
burden ot showing tha t ho is such holder with
out notice: Rock Island Nat. Bank v. Nelson, 
41-563. 

An assignee after matur i ty is not protected: 
Bailow v. Scott's Adm'rs, iy-63, 
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S a l e m a d e i n a n o t h e r s t a t e : A contract 
for the sale of liquors, made in another state, 
wi th the intention of violating the laws of this 
state, will not be enforced in our courts, al
though good where m a d e : Davis v. Branson, 
6-410. 

Where the contract of sale is made outside 
of the state, it must , to render the contract 
void, be made to appear affirmatively that the 
vendor intended thereby to enable the vendee 
to violate the laws of this s ta te : Whitlockv. 
Workman, 15-351. 

If must be shown not only that the vendor 
knew of the laws of this state, but thai he 
made the sale with the intention of enabling 
the purchaser to violate t h e m : Second Nat. 
Bank v. Curren, 36-555. 

Bu t while mere knowledge on the part of 
the vendor that the purchaber intends to violate 
the liquor la w of this state may not vitiate the 
sale, yet it is a fact from which the jury might 
infer the intent to enable the buyer to violate 
such l a w : Tegler v. Shipman, 33-194, 200. 

Kvidence that one of the partners in the firm 
making tho sale had been in this state boloro 
the saie was made and had knowledge of the 
existence of the law in this state with refeience 
to the suppirifsion of intemperance, held ad
missible in order to show tha i he must have 
known thai under the circumstances da t ed to 
him the sale of the liquor by tho purchaser in 
Iowa would be illegal: Rindskoffv. Curran, 
34-325. 

A sale of intoxicating liquors in violation of 
law, made in this state by an agent of a firm 
in another state, is void: Second Nat. Bank v. 
Curren, 36-555; Taylor v. Pickett, 52-467; 
Sehuenfeldt v. Junkermann, 20 Fed. Rep., 357. 

If the order for liquor is taken in this state 
by such agent, but subject to the approval or 
disapproval of his principal, the sale will be 
held as made in the state where the principal 
resides, and will be enforceable in Iowa unless 
made with intent to violate its l aws : Tegler v. 
Shipman, 33-194; Sehuenfeldt v. Junkermann, 
20 Fed. Rep., 357. 

Where a sale was made in another state, but 
notes in payment of the purchase money were 
executed in Iowa and forwarded to the seller, 
held, t ha t the place where the contract and de
livery was made, and not the place where the 
notes were executed, was the place of contract : 
Whitloek v. Workman, 15-351. 

Where liquors are ordered by mail by a resi
dent of one state, the contract is deemed made 
in the place where the order is received and 
the goods delivered to the carrier for ship
m e n t ; and the same rule applies to a contract 
taken by an agent at the place of residence of 
the buyer, but subject to the approval of the 
principal m another =tate from which the 

2408. Information by peace officer. 1551; 20 G-. A., ch. 143, § 13. 
All peace officers shall see that the provisions of this chapter are faithfully ex
ecuted, and when informed that the law has been violated, or when they have 
reason to believe that the law has been violated, and that proof of the fact 
can be had, such officers shall go before a magistrate and make information of 
the same and of the person so violating the law. Upon the filing of such in
formation before a magistrate he shall institute a suit and proceed to the 
arrest, and trial thereof, according to law. Upon trials before a magistrate, it 
shall be the duty ol the district [county] attorney to appear for the state, unless 

goods are to be shipped in case of the approval 
of the contract : Engs v. Priest, 65-232. 

Where it appears that the contract for sale 
of liquor was made in Iowa it will be pre
sumed that payment therefor was intended to 
be made and was afterwards made at the place 
where the contract was entered in to : Connolly 
v. Scarr, 72-223. 

S a l e s u n d e r p e r m i t s : Where orders were 
taken in different narts of the state by a firm 
having authori ty to sell within a particular 
county, held, that it would be presumed that 
the saie was made in that county, and was 
completed when the orders wore taken, unless 
the contrary was made to appear: Gross v. 
Scarr, 71-656. 

Where orders for liquors sent to a druggist 
were filled by a third person having a permit 
to sell intoxicating liquors, and that fact was 
known to the purchaser, held, tha t he could 
not lecover from the druggist money paid for 
liquors the sale of which to him was illegal: 
Hurlbnrt v. Fyock, 73-477. 

Property in intoxicating liquors and 
t h e r e c o v e r y t h e r e o f : While the commerce 
in intoxicating liquor as an article of bever
age is unlawful, its character as property is 
not thereby destroyed; and where such liquor 
was seized on execution for the debt of one 
not its owner, held, tha t the owner might re
cover it by replevin, al though it was kept for 
sale in violation of t h e s t a tu t e : Monty v. Ar-
neson, 25-383. 

Tha t intoxicating liquors are held for an 
unlawful purpose is no answer to an indict
ment for stealing the same: State v. May, 
20-305; nor to an action of trespass for de
stroying t h e m : Turner v. Hilehcock, 20-310. 

Where liquor had been seized by an officer 
under an information which had subsequently 
been held defective and a re turn of the liquor 
ordered, held that , in an action by the owner 
against such officer to recover damages lor a 
failure to re turn the property as so ordered, 
the plaintiff could not recover without proving 
tha t he owned and kept the liquor with a law
ful in t en t : Walker v. Shook, 49-264. 

In an action against a common carrier to 
recover the value of intoxicating liquors lost 
or destroyed by it, it is necessary for plaint
iff to prove that he owned or possessed such 
liquors with lawful intent (overruling Bowen 
v. Hall, 4-430): Summer v. Gate, 22-585. 

Intoxicating liquors cannot be recovered by 
the owner unless he shows tha t they were in 
his possession with lawful intent, and tha t he 
was illegally deprived of t h e m : Funk v. Is
rael, 5-438, 452; and as to action of replevin 
or tresoass against officer seizing liquors, see 
notes to § 2401. 
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the person filing such information shall select some other attorney. Any peace 
officer failing to comply with the provisions of this section, shall be guilty of 
a misdemeanor, and pay a fine of not less than ten nor more than fifty dol
lars, and a conviction shall work a forfeiture of his office. Every peace officer 
shall give evidence when called upon, of any facts within his knowledge, tend
ing to prove a violation of the provisions of this chapter, but his evidence 
shall in no case be used against him in any prosecutions against him for a vio
lation of the provisions of this chapter. [R., § 1578.] 

It is only a peace officer who files an infor- a private person for illegal sales, bu t only for 
mation for the violation of the liquor law tha t those commenced by peace officers: Blair v. 
is authorized to select an attorney other than Dubuque County, 27-181. 
the district attorney to prosecute the same and A peace officer may select another at torney 
receive fees therefor from the county: Foster t han the county at torney, and the at torney 
v. Clinton County, 51-541. thus selected will be ent i t ' °d to the fees au-

A special constable is not such peace officer thorized by § 5109: Work v. Wapello County, 
as that he is authorized to employ an at torney 73-357. 
a t the expense of the county under such cir- As to compensation of at torney selected by 
cumstances: Ibid. a peace officer filing an information as here 

The county is not liable for the fees of an provided, see § 5109 and note, 
attorney in prosecutions upon information by 

2 4 0 9 . P r i n c i p a l a n d s e c u r i t i e s l i a b l e . 1552. The principal and se
curities in the bond mentioned in sections fifteen hundred and twenty-eight 
and fifteen hundred and twenty-nine [§§ 2364, 2366], shall be jointly and sev
erally liable for all fines and costs that they be adjudged against the principal 
for any violation of any of the provisions of this chapter, and shall also jointly 
and severally be liable for all civil damages and costs that may be adjudged 
against such principal in any civil action authorized to be brought against hitn 
by the provisions of this chapter. [R., § 1579.] 

2 4 1 0 . T r a n s p o r t a t i o n . 1553; 20 G. A., ch. 143, § 14; 21 G. A., ch. 66, § 10; 
22 G. A., ch. 73, § 6. If any express company, railway company, or any agent 
or person in the employ of any express company, or of any common carrier, or 
any person in the employ of any common carrier, or if any other person shall 
transport or convey between points, or from one place to another within this 
state, for any other person or persons or corporation, any intoxicating liquors, 
without first having been furnished with a certificate from and under the seal 
of the county auditor of the county to which said liquor is to be transported 
or is consigned for transportation, or within which it is to be conveyed from 
place to place, certifying that the consignee or person to whom said liquor is 
to be transported, conveyed or delivered, is authorized to sell such intoxicating 
liquors in such county, such company, corporation, or person so offending, 
and each of them, and any agent of such company, corporation, or person so 
offending, shall, upon conviction thereof, be fined in the sum of one hundred 
dollars for each offense and pay costs of prosecution and the cost shall include 
a reasonable attorney fee to be assessed by the court, which shall be paid into 
the county fund, and stand committed to the county jail until such fine and 
costs of prosecution are paid. The offense herein defined shall be held to be 
complete and shall be held to have been committed in any county of the state, 
through or to which said intoxicating liquors are transported, or in which the 
same is unloaded for transportation or in which said liquors are conveyed 
from place to place or delivered. I t shall be the duty of the several county 
auditors of this state, to issue the certificate herein contemplated, to any per
son having such permit and the certificate so issued shall be truly dated when 
issued, and shall specify the date at which the permit expires as shown by the 
county records. Provided however that the defendant may show as a defense 
hereunder by preponderance of evidence that the character and circumstances 
of the shipment and its contents were unknown to him. [R., § 1580.] 

This section, as now amended, is unconsti tu- of the United States constitution grant ing to 
tional as being in conflict with the provioions congress the power to regulate commerce 
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among the several states: Bowman v. Chicago other than for sale according to the provisions 
& N. W. R. Co., 125 U. S., 465. of the statute. This construction does not 

The statute does not forbid the transporta- render the statute unconstitutional as an na
tion of liquors out of the state, but it does for- terferenco with interstate commerce: Pearson 
bid the manufacture of liquors for purposes v. International Distillery, 72-348. 

2 4 1 1 . F a l s e s t a t e m e n t s . 21 G. A., ch. 66, § 11. If any person for the 
purpose of procuring the shipment, transportation, or conveyance of any in
toxicating liquors from point to point or from one place to another within this 
state, shall make to any company, corporation or common carrier, or to any 
agent of such company, corporation or common carrier, or other person, any 
false statements as to the character or contents of any box, barrel or other 
vessel or package containing such liquors or shall refuse to give correct and 
truthful information as to the contents of any such box, barrel, or other vessel 
or package so sought to be transported or conveyed; or shall falsely mark, 
brand or label such box, barrel, or other vessel or package, in order to conceal 
the fact that the same contains intoxicating liquors for the purpose aforesaid; 
or shall by any device or concealment procure or attempt to procure the con
veyance or transportation of such liquors as herein prohibited, he shall upon 
conviction, be fined for each offense one hundred dollars, and costs of prose-
cation, and the costs shall include a reasonable attorney fee to be assessed by 
the court, which shall be paid into the county fund, and be committed to the 
county jail until such fine and costs are paid. Any peace officer of the county 
under process or warrant to him directed shall have the right to open any box, 
barrel, or other vessel or package, for examination if he has reasonable ground 
for believing that it contains intoxicating liquors, either before or while the 
same is being so transported or conveyed. 

2 4 1 2 . P a c k a g e s l a b e l e d . 22 G. A., ch. 73, £ 7. I t shall bo unlawful for 
any common carrier or other person, to transport or convey by any means, 
from point to point or from one place to another within this state, any intox
icating liquor, unless the vessel, or other package containing such liquors, shall 
be plainly and correctly labeled or marked, showing the quantity and kind of 
liquor contained therein, as well as the name of the party to whom it is to be 
delivered. And no person shall be authorized to receive or keep such liquors 
unless the same be marked or labeled as herein required. The violation of 
any provision in this section, by any common carrier or any agent, or employee 
of such carrier or by any other person, shall be punished the same as provided 
in section fifteen hundred and fifty-three, as substituted and enacted in section 
ten, chapter sixty-six, acts of twenty-first general assembly [§ 2410], for the 
violation of the provisions of that section. And liquors conveyed or trans
ported, or delivered without being marked or labeled as herein required, 
whether in the hands of the carrier or some one to whom it shall have been 
delivered shall be subject to seizure and condemnation as liquor kept for 
illegal sale. 

2 4 1 3 . C l u b r o o m . 20 G. A., ch. 143, § 15. Every person who shall, di
rectly or indirectly, keep or maintain, by himself, or by associating or com
bining with others, or who shall m any manner aid, assist, or abet, in keeping 
or maintaining any club room, or other place in which intoxicating liquors is 
received or kept for the purpose of use, gift, barter, or sale, or for distribution 
or division among the members of any club or association by any means 
whatever, and every person who shall use, barter, sell, or give away, or assist 
or abet another, in bartering, selling, or giving away any intoxicating liquors 
as received or kept, shall be deemed guilty of a misdemeanor, and upon con
viction therefor shall be punished by a fine of not less than one hundred dol
lars, nor more than five hundred dollars, or by imprisonment in the county 
jail not less than thirty days nor more than six months. 

2 4 1 4 . R e p e a l . 20 G. A., ch. 143, § 16. All statutes and acts and parts of 
acts inconsistent with the provisions of this chapter as hereby amended are 
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hereby repealed; provided, however, that this repeal shall not affect any act 
done, any right accruing or which has accrued or been established, nor any 
suit or proceeding had or commenced in any civil cause before the time such 
repeal takes effect, and no offense committed, nor penalty or forfeiture in
curred, and no suit or prosecution pending when the repeal takes effect, for an 
offense committed, or for the recovery of a penalty or forfeiture incurred, shall 
be affected by this repeal, and the provisions of section fifteen hundred and 
fifty-live, as amended and substituted by the act of this general assembly 
approved March fourth, 1884 [§ 2416], shall apply and have relation to the pro
visions of the code as herein amended, and all penalties as herein provided 
shall be held to apply to intoxicating liquors as defined in said act of March 
fourth, 1884. 

2 4 1 5 . E v a s i o n s . 1554. Courts and jurors shall construe this chapter so 
as to prevent evasion, and so as to cover the act of giving as well as selling by 
persons not authorized. [R., § 1581; C , '51, § 929.] 

Applied : Woolheather v. Bisley, 88-486, 491; purposes than medicine: State v. Harris, 64-
Church v. Higham, 44-482, 484. 287. 

It is proper to instruct a jury that a licensed This section does not declare the act of giv-
pharmacist selling intoxicating liquors must ing unlawful. Its purpose is to provide a rule 
use the utmost good faith and ordinary cau- for the interpretation of other provisions which 
tion, and show that liquor is only sold by him will defeat the evasions of their penalties: 
as medicine, and that his license will not pro- State v. Hutehins, 74-20. 
tect him for artful sales of liquor for other 

2416. "Intoxicating l iquors" construed. 1555; 20 G-. A., ch. 8, § 1. 
Wherever the words intoxicating liquors occur in this chapter, the same shall 
be construed to mean alcohol, ale, wine, beer, spirituous, vinous and malt liq
uors, and all intoxicating liquors whatever: and no person shall manufacture 
for sale, or sell, or keep for sale, as a beverage, any intoxicating liquors what
ever including ale, wine and beer. And the same provisions and penalties of 
law in force relating to intoxicating liquors, shall in like manner be held and 
construed to apply to violations of this act, and to the manufacture, sale, or 
keep.ng for sale, or keeping with intent to sell, or keeping or establishing a 
place ior the sale of ale, wine and beer, and all other intoxicating liquors 
whatever. 

Under this section as amended the sale of 
cider when intoxicating is forbidden. It in
cludes intoxicating liquors of every kind: State 
v. Hutchinson, 72-561. 

The inference from the statute is that there 
is but one kind of beer and that it is intoxi
cating, and a liquor denominated beer, without 
anything in its name tending to show it not 
to be intoxicating, may be refused by the 
common carrier tor transportation: Milwaukee 
Malt Extract Co. v. Chicago, B. 1. & P. B. 
Co., 73-98. 

The statute classes beer as an intoxicating 
liquor; and if there are kinds of beer not in 
fact intoxicating, the burden is upon the per
son charged with the sale of such liquor to 
show that it is not in fact that kind, if he so 
claims: State v. Clonghly, 73-626. 

So long as liquors retain their character of 
intoxicating liquors capable of use as a bever
age, notwithstanding other ingredients may 
have been mixed therewith, they fall within 
the provisions of the statute prohibiting the 
sale of such liquors. But when they are so 
compounded with other substances as to lose 
the character of intoxicating liquors and are 
no longer desirable tor use as a stimulating 
beverage, and are, in fact, medicine, then 
their sale is not prohibited: State v. Laffer, 
38-422. 

Under this section, before its amendment, 
by which the manufacture and sale of beer, 
cider from apples, or wine from grapes, cur
rants or other fruits grown in this state, was 
not prohibited, held, that wine was presumed 
to be an intoxicating liquor, unless it was 
shown that it was manufactured from grapes 
or fruit grown in this state: Worley v. Spur-
geon, 38-465. 

Held, also, that, in an indictment for the 
sale of wine made from fruit grown out of the 
state, an allegation that it was intoxicating 
was mere surplusage: State v. Curley, 33-359. 

The distinction made in this section, as it 
stood before repeal, between wine made from, 
native and that from foreign grapes, did not 
render the regulations as to sale of the latter 
void, as an improper regulation of interstate 
commerce in violation of the federal constitu
tion : State v. Stueker, 58-496. 

The meaning put by that section upon the 
term intoxicating liquors, so as to include 
those that were spirituous and vinous, exclud
ing malt liquors, held to be purely arbitrary, 
as the latter are known to be in fact intoxi
cating : Jewett v. Wanshura, 43-574. 

Also held, that the limitation of the latter 
part of the provision in regard to the place 
where the materials were grown did not apply 
to beer: State v. Brindle, 28-512. 
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A defendant relying upon such proviso as the case did not fall within the proviso: State 
to beer and native wine must allege and prove v. Stapp, 29-551: State v. Curley, 33-359; 
the facts bringing him within its provisions, State v. Miller, 53-84. (This is expressly pro-
and i t was not necessary that the prosecution vided in g 2406.) 
charge and prove, in the first instance, tha t 

2417. Liability for care of intoxicated person. 1556. Any person 
who shall by the manufacture or sale of intoxicating liquors, contrary to the 
provisions of this chapter, cause the intoxication of any other person, shall be 
liable for and compelled to pay a reasonable compensation to any person who 
may take charge of and provide for such intoxicated person, and one dollar 
per day in addition thereto for every day such intoxicated person shall be kept 
in consequence of such intoxication, which sums may be recovered in a civil 
action before any court having jurisdiction thereof. [9 G. A., ch. 47, § 1.] 

A physician, called to at tend a person for an selling the liquor, as contemplated by this sec-
injury received, or for sickness resulting from t ion: Sansom v. Greenough, 55-127. 
intoxication, has no claim against the person 

2418. Civil action for damages by wife, parent, etc. 1557. Every 
wife, child, parent, guardian, employer, or other person, who shall be injured 
in person or property, or means of support, by any intoxicated person, or in 
consequence of the intoxication, habitual or otherwise, of any person, shall 
have a right of action in his or her own name, against any person who shall, 
by selling intoxicating liquors, cause the intoxication of such person, for all 
damages actually sustained as well as exemplary damages; and a married 
woman shall have the same right to bring suits, prosecute, and control the 
same and the amount recovered as if a single woman; and ail damages recov
ered by a minor under this section, shall be paid either to such minor or his 
parent, guardian, or next friend, as the court shall direct, and all suits for 
damages under this section shall be by civil action in any court having juris
diction thereof. [Same, § 2.] 

B i g h t of a c t i o n : The cause of action is 
the selling of the liquors, yet the foundation 
of the action is the wrongful act of defend
an t in causing the intoxication of the hus
band, father or other person, which is a per
sonal injury to him, and the action is one for 
injury to the person in such sense that it must 
be brought within two years as provided by 
the s ta tute of limitations in reference to that 
class of actions: Emmert v. Grill, 39-690. 

In an action by a plaintiff suing as wife, 
the fact of marriage is not essential, and she 
may recover without proof thereof: Kearney 
v. Fitzgerald, 43-580. 

By the provisions of this section a r ight of 
action was given for the sale of wine and beer 
to minors or intoxicated persons when sales 
of those liquors were in general not prohib
ited : Jeivett v. Wanshura, 43-574. 

Before the passage of the present law pro
hibiting entirely sales of wine and beer there 
was no cause of action for injuries due to the 
sale of beer, unless it was sold in violation of 
g 2380, prohibiting the sale to minors, intoxi
cated persons, etc. : Myers v. Conway, 53-166. 

And before the enactment of that statutory 
provision there was no liability whatever to 
civil damages for injury resulting from the 
sale of beer: Woody v. Coenan. 44-19. 

G i v i n g : Damages arising from the giving 
as well as from the s au of intoxicating liquors 
may be recovered: Welch v. Jugenheimer, 
56-11. 

Under circumstances indicating tha t liquor 
furnished to plaintiff's husband was for a pe
cuniary compensation, although not directly 

paid for nor charged to him, held, tha t it was 
not error to allow the wife to recover damages 
for such ac t : Rafferty v. Buckman, 46-195. 

F o r w h a t i n j u r i e s : The wife may recover 
damages resulting from the death of her hus
band caused by intoxication: Ibid. 

In order tha t a r ight of action may exist, 
the liquor sold must cause or contribute to in
toxication, and the wife must sustain some 
injury by the intoxication: Welch v. Jugen
heimer, 56-11. 

The damages sustained " i n person' ' as con
templated by the statute mean in bodj-, and 
threatening language, vulgar conduct, etc., 
directed towards plaintiff by her husband, but 
not resulting in physical injury or impairment 
of health, will not entitle her to either actual 
or exemplary damages as against the person 
causing the intoxication of her husband: Cal
loway v. Laydon, 47-456; Welch v. Jugen
heimer, 56-11. 

For wounded feelings, disgrace, etc., not 
resulting from injury to the person, no re
covery can be had, but for mental anguish, 
shame or suffering resulting from violence to 
the person, plaintiff is entitled to recover: 
Ward v. Thompson, 48-588. 

Plaintiff may recover for injuries to person, 
property and means of support, but not for 
wounded feelings or disgrace or loss of stand
ing in society: Jackson v. Noble, 54-641. 

The occupation and business capacity of the 
husband may be shown, and the manner in 
which he supported plaintiff previous to t h e 
intoxication, as showing of what plaintiff was 
deprived by reason of such intoxication: Ibid. 
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If it is shown that defendant has deprived 
plaintiff of the assistance of her husband in 
the support of herself and family by causing 
his frequent intoxication, her means of sup
port would thus be shown to have been in
jured to tha t extent without reference to her 
condition before such in ju ry : Woolheather v. 
Bisley, 38-186. 

The fact tha t plaintiff's husband has been 
for a lonu t ime habitually drunk cannot be 
shown in evidence lor the purpose of affecting 
the wife's damages, but evidence as to the 
previous habits of the husband was material 
m such cases under the statute by which sale 
of beer was legal, except to persons in the 
habit of becoming intoxicated: Huff v. Ault-
man, 69-71. 

E x e m p l a r y d a m a g e s : This s tatutory pro
vision gives a new and peculiar remedy not 
only for actual but also for exemplary dam
ages. The injury is of a peculiar character not 
recognized or redressed by the common l a w : 
Dunlavey v. Walson, 38-398. » 

Exemplary damages may be allowed al
though no tort or breach of the peace has 
resul ted: Goodenough v. McQrew, 44-870. 

While threatening language and vulgar con-
d j c t by the husband towards the wife may 
result m the impairment of health, and thus 
amount to an injury for which damages might 
be recovered, yet such words and conduct un
accompanied with physical injury will not 
entitle her to actual damages, and therefore 
they cannot be a ground for exemplary dam
ages, even where damages on other grounds 
are recovered. The exemplary damages in 
such case must be such as are called for under 
the circumstances under which the actual 
damages are sustained: Calloway v. Laydon, 
47-456. 

Where it appeared that defendant sold plaint
iff's husband intoxicating liquor when he was 
in a state of intoxication, and continued to 
sell h im liquors, knowing that he was in the 
habit of becoming intoxicated, held, t ha t a ver
dict for exemplary damages was not erroneous: 
Weitz v. Ewen, 50-34. 

Exemplary damages may be awarded in 
every case brought under this section where 
Miei'e has been a wilful violation of the s tatute 
j-hich has occanioned injury, for which a r ight 

<_f action is given. The party injured is en
titled to exemplary damages in a proper case, 
and the awarding of them is not left to the 
discretion of the j u r y : Fox v. Wunderlich, 64-
187. 

No special prayer for exemplary damages is 
required : Gusto/son v. Wind, 62-281. 

W h o l i a b l e : The right of action is given 
any person who actually makes the sale of the 
intoxicating liquor, whether he be the owner, 
or the son, clerk or servant of such owner : 
Worley v. Spurgeon, 38-465. 

If is sufficient to hold a defendant liable if 
it be shown tha t liquor sold by him contrib
uted to the intoxication complained of: Wool
heather v. Bisley, 38-486. 

A party is liable if he contributes to actual 
specific fits of intoxication as a direct result of 
liquor sold by him in part, even if the intoxi
cation had become habitual, but not for con
tr ibuting to the habit of drinking wi thout 
intoxication, but leading to other drinking re

sulting in intoxication : Cox v. Newkirh, 73-42; 
Arnold v. Barkalow, 73-183. 

J o i n t l i a b i l i t y : A joint action will not lie 
against several defendants having independ
ent places of business, where the injuries a re 
successive and not the result of one par t icular 
intoxication. Section 3755 is not applicable t o 
such cases: La France v. Krayer, 42-143. 

Where a joint action will not he, each pa r ty 
is liable for the damages which he occasions, 
and a set t lement wi th one does not Dai a n ac
tion against ano ther : Jeivett v. Wanshura, 4 3 -
574. 

But defendant may show- tha t plaintiff has 
brought actions and obtained j u d g m e n t s 
against others for causing the same hab i tua l 
intoxication, not by way of defense or mit iga
tion of damages, but to show the actual ex t en t 
of the damage caused by defendant 's own act , 
and tha t he was not responsible for t he en t i re 
damage result ing from such in toxica t ion: 
Ibid.; Ennis v. Shiley, 47-552; Eugleken v. 
Webber, 47-558. 

The fact t ha t plaintiff has brought ano ther 
action against another person covering inju
ries caused in the same manner , and du r ing 
the same t ime, is not a mat ter which m a y be 
shown by way of defense: Ward v. Thomp
son, 48-588. 

While defendant in such action may show 
tha t he was only liable for part of the injuries 
result ing from the intoxication on the g round 
tha t plaintiff received compensation in other 
suits for injuries from the same intoxication, 
he should prove tha t such sales for which the 
other suits were brought were made dur ing 
the same t ime as those sued for dur ing the 
pending action, and if defendant desires to 
rely upon such partial defense, it is question
able whether he should not set it up in his 
answer : Jackson v. Noble, 54-641. 

Where the intoxication causing the damages 
sued for was produced on some occasions by 
defendant and a t other times by others, t he 
defendant should only be held liable for the 
damages to which he contributed, and the dif
ficulty of thus apportioning the damages will 
not render him liable for the whole : Muggins 
v. Kavanagh, 52-368. 

If tlie damage is the proximate result of a 
part icular intoxication, all parties contr ibut ing 
thereto are jointly liable, but not if it is t he 
result of a besotted condit ion: Hitchner v. 
Elders, 44-40. 

Where a wife sued for damages from the 
suicide of her husband caused by intoxication, 
held, tha t if the act resulted from the part icu
lar intoxication dur ing which it was com
mitted, ail persons who contributed to such 
intoxication by selling h im liquor were joint ly 
liable for the injuries she sustained in her 
means of support, but if it resulted not alone 
from tha t particular intoxication but from a 
besotted condition, those contributing to such 
besotted condition but not to the immedia te 
intoxication would not be joint ly liable wi th 
those who did contribute to such part icular 
intoxicat ion: Ibid. 

Where plaintiff did not rely on or prove any 
specific act or acts of intoxication, but it ap
pealed that her husband had been in the habit 
of becoming intoxicated for many years, pro
curing liquor from any person who would les 
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him have it, held, tha t the several persons who 
had sold him liquor could not be considered as 
joint wrong-doers, but that each wa» severally 
liable for the damage caused by his own acts : 
Richmond v. Shickler, 57-486. 

Persons who have contributed to habitual 
intoxication are not to be held responsible as 
joint wrong-doers, but each is liable for the 
par t of the damages caused by his acts : Funis 
v. Sh ilev. 47-553: Flint v. Gauer, 66-696. 

P l a i n t i f f c o n t r i b u t i n g t o i n j u r y : The 
wife cannot recover damages where she has 
herself contributed to her husband's intoxica
tion : Engleken t\ Hilget; 43-563; Kearney v. 
Fitzgerald, 43-580. 

The fact that during the period covered by 
the wife's action for damages for sale of intox
icating liquors to her husband she herself 
bought liquors for him will not be such con
tribution on her part to the injury as to defeat 
her recovery if she had reason to believe tha t 
she would thereby keep him away from sa
loons and prevent the injuries for which she 
sues : Ward v. Thompson, 48-588. 

In such case the fact that the wife has con
tr ibuted to the condition of the husband by at 
t imes giving- him permits to buy liquor will 
not absolutely defeat her recovery. Such con
nivance or assent will only defeat recovery for 
damages resulting from or caused by intoxi
cation contributed to or connived at by he r : 
Bafferty c. Buck man, 46-195. 

The fact that the wife gives to the husband 
a t his request sums of money belonging to 
him and placed by him in her custody, with 
knowledge on her part that portions thereof 
will be vised for the purpose of procuring in
toxicating liquors, will not necessarily consti
tu te a voluntary contribution on her par t to 
the intoxication of her husband, so as to de
feat her right of recovering damages against 
the persons causing such intoxication: Huff 
v. Avllman, 69-71. 

E v i d e n c e : In an action by the wife for 
damages lor a sale of intoxicating liquors to 
her husband, the burden of proof is upon 
plaintiff to establish the fact that defendant 
sold liquor to the husband, and also that such 
liquor produced or contributed to produce the 
intoxication complained of: Maeleod v. Geyer, 
53-615, 

In an action by the wife, held not error to 
allow the husband as a vt ltness to state about 

how much money he had paid defendant for 
liquor, such fact being material as tending to 
show the injury to plaintiff's means of sup
port, but not otherwise: Ward v. Thompson, 
48-588. 

Held, tha t in such cases indictments against 
delendant and convictions thereon for illegal 
sales of intoxicating liquors were not admis
sible in evidence against defendant, at least 
where it was not shown tha t the indictments 
were founded upon unlawful sales made to 
plaintiff's husband: Applegalev. Weinbrenner, 
67-235. 

Evidence of an assault committed upon the 
wife by the husband, held not admissible in 
an action by the wife against defendant for 
the recovery of damages for illegal sale of liq
uors to the husband, it not appealing that a t 
the t ime of the assault the husband was intox
icated, nor that his intoxication, if any, was 
contributed to by defendant : Ibid. 

The evidence necessary or competent to es
tablish* the injury and its extent is not con
fined within the bounds admissible to estab
lish a common-law tor t : Dunlavey v. Watson, 
38-398. 

Evidence as to the age, condition, circum
stances, etc., of the husband, his habits of in
dustry and his ability to support his wife be
fore and after the acts complained of, may be 
received: Ibid. 

I t is error, in an action by the wife, to allow 
evidence as to number, age, etc., of children: 
Hnggins v. Kavanagh, 52-368; Welch v. Jug-
euheimer, 56-11. 

The wife may show the number and ages of 
her children belonging to her family if she 
also shows that defendant had knowledge of 
the facts, and that they were in danger of 
being injured or compelled to leave home, 
and after such knowledge wantonly contin
ued to sell liquor to the husband, by reason of 
which the right of action arose, such evidence 
being pertinent to the question of exemplary, 
not of actual, damages: Ward v. Thompson, 
48-588. 

L i f e t a b l e s : I t is doubtful whether the Car
lisle life tables are admissible as evidence in 
determining the amount of damages in such 
an action, the measure of actual damage being 
the amount which would, from a pecuniary 
point of view, compensate the wife for the in
j u r y : Ilafferty i\ Buckman, 46-195. 

2419. Property liable; lien of judgment; bond. 1558; 21 G. A., ch. 
66, § 12. For all fines and costs assessed, or judgments rendered, of any kind, 
against any person for any violation of the provisions of this chapter, or costs 
paid by the county on account of such violations, the personal and real property, 
except the homestead and the personal property of such person which is ex
empt from execution, as well as the premises and property, personal or real, 
occupied and used for the purpose, with the knowledge of the owner thereof 
or his agent, by the person manufacturing or selling or keeping, with intent 
to sell intoxicating liquors contrary to law, shall be liable; and all such lines, 
costs and judgments shall be a lien on such real estate until paid. And where 
any person is required by section fifteen hundred and twenty-eight and fifteen 
hundred and twenty-nine of this chapter [§§ 2364-2366] to give bond with 
sureties, the principal and sureties on such bond, shall be jointly and severally 
liable for all civil damages, costs and judgments that may be adjudged against 
the principal in any civil action authorized to be brought against him for any 
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violation of the provisions of this chapter; costs paid by any county for t he 
prosecution or on account of any violation of the law prohibiting the illegal 
sale of intoxicating liquors, that would be a lien on the property under t h e 
foregoing provisions, and including costs paid in seizure and condemnation 
proceedings, may be [recovered by such county, by the enforcement of such 
lien by execution, or by action against the owner to subject the property to 
sale for the payment thereof. And evidence of the general reputation of 
the place shall be admissible on the question of knowledge, and written notice 
given him or his agent by any citizen of the county shall be sufficient t o 
charge the owner with knowledge under the provisions of this section. 
[Same, § 3.] 

W h e n accrue: The right to make the 
judgment a lien upon the property where the 
business is carried on rests in the exercise of 
the police power and not in the right of emi
nent domain: Polk County v. Hierb, 37-361. 

Property can only be made liable after it has 
been established in a competent court by a 
legal jury that if was used for the illegal pur
pose with the knowledge or consent of the 
owner, and the statute does not, therefore, 
authorize the taking of private property with
out a trial: Ibid. 

That under this section a party is liable to a 
pecuniary forfeiture does not constitute the 
act or omission so punished a crime. The sec
tion is not an ex post facto law, nor does it 
impair vested rights: Ibid. 

Method of proceeding: The party in
jured by the illegal sale may bring action 
against the seller alone, and bj' subsequent 
action against the owner enforce the judgment 
previously obtained; or may join the seller 
and the owner of the building in the same ac
tion : La France v. Krayer, 42-143. 

The action for damages against the person 
Belling may be joined with that against the 
person owning the premises in which sales are 
made and against which it is sought to have 
the judgment established as a lien: Loan v. 
Hiney, 53-89. 

If a joint action is brought, either party is 
entitled to a jury trial on the question of the 
illegal sale and damages, and the owner is en
titled to a jury trial also on the question as to 
whether such use of the premises was with 
his consent and knowledge: Ibid. 

Where plaintiff brought action for damages 
for sale of intoxicating liquors against three 
defendants jointly as sellers, and joined with 
them as defendant the owner of the property 
in which the business was carried on, and two 
separate judgments were rendered at separate 
trials against two sellers respectively, and at a 
third trial the judgments were made a lien 
against the property of the owner, held, that 
on appeal of the owner from final judgment 
against him, he could not set up the fact of 
recovery of the former judgment against an
other one of the sellers by default: Putney v. 
O'Brien, 53-117. 

In such case, held, that plaintiff might elect 
which judgment she would enforce and the 
other would be treated as satisfied: Ibid. 

Where it is sought to subject property al
leged to have been fraudulently conveyed for 
the purpose of evading the lien of a judgment 
to the payment of the same, the action against 
the grantee is equitable in its nature, and the 

defendant cannot demand a jury trial: Buck-
ham v. Grape, 65-535. 

In such an action against the holder of the 
legal title, who was not a party to the original 
action in which judgment was recovered, the 
record of the judgment in the former action 
may be introduced in evidence for the purpose 
of showing that the plaintiff has recovered 
judgment against the defendant in such former 
action, but not as evidence of the amount for 
which the lien should be established, except 
that in no event can the lien be established for 
any greater amount: Ibid. 

The court establishing the lien of a judg
ment for illegal sale of liquors against the 
premises in which the same were sold should 
ascertain specifically the property upon which 
the lien shall attach. Such a judgment should 
not be entered where there is no evidence on 
the trial showing the title to be in defendant, 
and that fact is only shown by an affidavit 
filed after the verdict: Flint v. Gauer, 66-
696. 

The court should specifically ascertain and 
fix the property upon which the lien shall at
tach : Engleken v. Webber, 47-558, 561. 

The statute does not contemplate that judg
ment against the wrong-doer may be split 
up and a part only charged as a lien upon 
the premises. It is sufficient that the land
lord furnished the liquor seller, in part, the 
means of committing the injury: Arnold v. 
Barkalow, 73-183. 

Knowledge of owner : A judgment in a 
proceeding to recover penalties for illegal 
sales to minors or intoxicated persons is not a 
lien upon the premises where such sales were 
made, unless the owner had knowledge of 
and consented to illegal sales of that charac
ter. His knowledge of and consent to sales 
without permit would not be sufficient. The 
owner should be shown to have had knowl
edge of and to have consented to the unlawful 
act on account of which the judgment was re
covered: Cobleigh v. McBride, 45-116; Myers 
v. Kirt, 64-27. 

Both knowledge and assent, on the part of 
the owner of the premises unlawfully used, 
must be shown to render them subject to the 
lien of the judgment: Meyers v. Kirt, 57-421. 

Facts in a particular case held to show 
knowledge and assent on the part of the 
owner of the building: Putney v. O'Brien, 
53-117. 

The consent of the owner need not be shown 
by any positive or affirmative act, but may be 
inferred from circumstances and knowledge 
of the illegal sales under such conditions as 
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When the property of one not a par ty to the 
suit is seized on process issued on a judgment 
on the ground that the property was used 
with the knowledge of the owner for purposes 
in violation of statute, the officer makes such 
seizure at his peril, but is protected if he can 
show that the property has been so used tha t 
under the law it is liable: Snedaher v. Jones, 
74-235. 

Lien, a t t a c h e s w h e n ; c o n v e y a n c e s u b 
j e c t t o : A purchaser or the properly occupied 
and used for purposes of illegal sale, who pur
chases pending an action against the seller and 
the owner, in which it is sought to make any 
judgment recovered a lien upon the property, 
takes subject to the lien of any such judgment . 
The doctrine of lis pendens apohes: O'Brien v. 
Putney, 55-292. 

The lien of the judgment upon the premises 
attaches only on the rendition thereof, and is 
subordinate to that of a mortgage previously 
executed: Goodenough v. McCoid, 44 659. 

Where a conveyance of property on which 
it is sought to establish a lien is made pending 
the action, that fact is no defense lor the orig
inal owner, against whom a lien is sought to 
be established: Myers v. Kirt, 68-124. 

T h e h o m e s t e a d when not used for the 
purpose of the violation of the liquor law is 
exempt from judgment therefor; but when 
used or kept for such purpose, with the con
sent of the owner, it is subject to such judg
men t : Arnold v. Gotshall, 71-572. 

properly to call forth a protest, and a failure 
to make any objection: Loan v. Etzel, 62-429. 

Knowledge and consent of the owner of the 
property cannot be inferred from circum
stances tending to show knowledge alone: 
Cox v. Neickirk, 73-42. 

Where the owner by reason of absence 
from the state was not aware of the improper 
use being made of his building, and so soon as 
he became aware of such use removed the 
tenant, held, tha t he was not liable for costs: 
Drake v. Kingsbaker, 72-441. 

Under the provisions of this section as 
amended the knowledge to which the owner is 
entitled may be shown by proving the genera! 
reputation of the place or by proving that a 
wr i t ten notice by any citizen of the county 
was given to him or his agent. The property 
is only liable for fines, costs and judgments 
assessed or rendered for violations of the law 
occurring after the owner is chargeable with 
knowledge that the property is being used for 
prohibited purposes: Judge v. O'Connor, 74-
166. 

Under this section prior to its amendment 
it was held that to fix the liability of the prop
erty it must be shown to have been used for 
unlawful purposes with the consent and know
ledge of the owner; but under the present 
s tatute it is sufficient, in order to make out a 
prima facie case, to show that the unlawful 
use was with the knowledge of the owner. If, 
notwithstanding that fact, the property is not 
liable, the burden of showing it is on the owner : 
Ibid.; Judge v. F/ournoy, 74-164. 

2 4 2 0 . F a l s e s t a t e m e n t s . 1559. If any one purchasing intoxicating 
liquors of a person authorized to sell, shall make to such person any false 
statement regarding the use to which such liquor is intended by the purchaser 
to be applied, such person so obtaining such liquor shall be deemed guilty of 
a misdemeanor, and shall, upon conviction thereof, forfeit and pay a fine 
of ten dollars, together with costs of prosecution, or shall stand committed 
until the same is paid. For the second offense he shall pay a fine of twenty 
dollars and costs of prosecution, and be imprisoned in the county jail not less 
than ten nor more than thirty days. [R , § 1577.] 

2421. Two-mile limit; city or town. 17 G. A., oh. 119, § 1. It is 
hereby made unlawful for any person by himself, his agent or employee, directly 
or indirectly to sell to any person ale, wTine, beer or other malt or vinous liquor 
within two miles of the corporate limits of any municipal corporation; except 
at wholesale for the purpose of shipment to places outside of such corpora
tion and such two-miles limits, except as hereinafter provided; and excepting 
further, that when said two miles embrace any part of another municipal cor
poration, that part so embraced within said other corporation shall not be 
held to be affected by this act, but shall remain as heretofore exclusively under 
the control of the corporation within which it is situated. 

This statute held consti tutional: State v. 
Shroeder, 51-197; Centervillev. Miller, 51-712; 
Toledo v. Euens, 59-352. 

By virtue of this s ta tute a city ordinance 
regulat ing within the city limits the sale of 
liquors not prohibited would become operative 
within, the limits specified without further 
act ion: 'Toledo v. Edens, 59-352. 

Whatever territory the city maintains juris
diction over for the purpose of taxes or other
wise, under a claim to exercise such jurisdic
tion, must be regarded as a de facto portion of 
its terri tory. The r ight of jurisdiction cannot 
be questioned in a prosecution for violation of 
this s ta tutory provision: Albia v. O'Harra, 
64-297. 

2 4 2 2 . P l a c e of e l e c t i o n . 17 G. A., ch. 119, § 2. I t is hereby made unlaw
ful for any person by himself, his agent or employee, directly or indirectly to 
sell to any person, and upon any pretext whatever ale, wine, beer or other malt 



AFTEE CODE, § 1559.] INTOXICATING LIQUORS. 6 3 7 

or vinous liquors upon the day on which any election is held under the laws 
of this state, within two miles of the place where said election is held. 

2 4 2 3 . U n d e r p e r m i t u p o n p r e s c r i p t i o n . 17 G. A., ch. 119, § 3. The 
foregoing sections shall hot be held to include the sale, by any person holding 
a permit therefor under the laws of this state, of said malt or vinous liquors, 
when said sale is made upon the prescription therefor of a practicing physi
cian. The provisions of this section shall be a matter of defense in any prose
cution under this act. 

2424. Exchanging deemed selling. 17 G. A., ch. 119, § 4. The giving 
to any person of ale, vvme, beer, or other malt or vinous liquor, in considera
tion of the purchase of any other property shall be construed and held to be 
a sale thereof within the meaning of this act, and courts and jurors shall con
strue this act so as to prevent evasion. 

2 4 2 5 . P e n a l t y . 17 G. A., ch. 119, § 5. Any person violating the pro
visions of this act shall be deemed guilty of a misdemeanor, and shall pay, on 
his first conviction for said offense, a fine of twenty dollars, and costs of prose
cution, and shall stand committed five days, unless the same be sooner pa id ; 
on the second conviction for said offense, he shall pay a fine of fifty dollars 
and the costs of prosecution, and shall stand committed fifteen days, unless the 
same be sooner paid; and on the third and every subsequent conviction for 
said offense, he shall be punished by a fine of one hundred dollars, and shall 
pay the costs of prosecution, and shall stand committed for thirty clays, if the 
same be not sooner paid, or by imprisonment in the county jail for thirty days. 

2 4 2 6 . L i a b i l i t y of a g e n t . 17 G. A., ch. 119, § 6. Any employee or agent 
of whatsoever kind, engaged or employed m selling, in violation of this act, 
shall be charged and convicted in the same manner as a principal may be, and 
shall be subject to the penalties and punishment in this act provided for such 
principal. 

2 4 2 7 . I n f o r m a t i o n . 17 G. A., ch. 119, § 7. Informations for violations 
under this act may allege any number of violations of its provisions by the 
same party, but the various allegations must be contained in separate counts, 
and the person so charged may be convicted and punished for each of the vio
lations so alleged as on separate informations; but a separate judgment must 
be entered on each count on which a verdict of guilty is rendered. The second 
and third convictions mentioned in this act shall be construed to mean convic
tions on separate informations. If the information does not otherwise indi
cate, it shall be held to be for a first offense. 

2 4 2 8 . C o n v i c t i o n for fe i t s l e a se . 17 G. A., ch. 119, § 8. A conviction 
for a violation of the provisions of this act, shall, at the option of the landlord 
or his agent, be held to be a forfeiture of any lease of the real estate in or 
upon which such sale in violation thereof is made, and such landlord or his 
agent shall have the right at any time within thirty days from such conviction 
to institute a suit of forcible entry and detainer for the possession of said real 
estate, and shall recover possession of such leased premises upon proof of the 
conviction of the tenant, his agent, servant, clerk, or any one claiming under 
him, of a violation of the provisions of this act, committed in or upon said 
leased premises. 

2429. Jurisdiction of city or town. 17 G. A., ch. 119, § 9. The power 
and jurisdiction of every municipal corporation, whether acting under general 
or special charter, to regulate, prohibit or license the sale of ale, wine and beer, 
and of the courts and officers thereof to enforce said regulations, is hereby ex
tended two miles beyond the corporate limits of said corporation; provided, 
that this section shall not be held to authorize said corporation to license any 
malt or vinous liquors, other than those malt or vinous liquors which said cor
poration, at this date, is authorized to license. 
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2 4 3 0 . G i v i n g l i q u o r t o v o t e r s . 18 G. A., ch. 82, § 1. It shall be un
lawful for any person to furnish, or give, or offer to give, any intoxicating 
liquors including ale, wine and beer, to voters at or within one mile of the 
polls during the day upon which any election is held in this state, prior to the 
closing of the polls. 

2 4 3 1 . P e n a l t y . 18 G. A., ch. 82, § 2. Any person violating the provis
ions of this act, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof, shall be punished by a fine not exceeding one hundred dollars nor 
less than five dollars, or by imprisonment in the county jail not exceeding 
thirty days, or by both such fine and imprisonment, in the discretion of the 
court, and m case of fine he shall stand committed until the same be paid. 

O H A P T E E 7. 

OB" F I E B COMPANIES. 

2 4 3 2 . E x e m p t i o n s t o . 1560. Any person who is an active member of 
any fire-engine, hook and ladder, hose, or any other company, for the extin
guishment of fire, or the protection of property at fires under the control of 
the corporate authorities of any city or incorporated town, shall, during the 
time ho shall continue an active member of such company, be exempted from 
the performance of any military duty, and from the performance of labor on 
the highways on account of poll-tax, and from serving as a juror; and any per
son who shall have been an active member of such company in any city or 
town as aforesaid, and shall have faithfully discharged his duties as such for 
the term of ten years, shall be forever thereafter exempted from the perform
ance of military duty in the time of peace, from serving as a juror, and from 
the performance of labor on the highways. [R., § 1763; 13 G. A., ch. 18, § 1.] 

2 4 3 3 . Cer t i f i ca te . 3 561. Any person who has served in any company 
for the term of ten years, as provided in the preceding section, shall be en
titled to receive from the foreman of the company of which he shall have been 
a member, a certificate to that effect, and on the presentation of such certifi
cate to the clerk or recorder of the proper city or town, such clerk or recorder 
shall file the same in his office, and give his certificate, under the corporate 
seal, to the person entitled thereto, setting forth the name of the company O' 
which such person shall have been a member, and the duration of such mem
bership; and such certificate shall be received in all courts and places as evi
dence that the person legally holding the same is entitled to the exemption 
hereinbefore mentioned. [Ti., § 1764.] 

2 4 3 4 . Cer t i f i ca te of f o r e m a n . 1562. To entitle any person to exemp
tion from labor on the highway before the expiration of the aforesaid term of 
ten years, he shall, on or before the first day of April of each year, file with 
the clerk or recorder of the proper city or town, a certificate signed by the 
foreihan of the company of which said person is a member, that the person 
holding said certificate is an active member of said fire company, and there
upon the clerk or recorder shall enter said exemption upon the street tax list 
for that year. [13 G. A., ch. 18, § 2.] 

2 4 3 5 . M i s r e p r e s e n t a t i o n . 1563. Any person who shall either by mis
representation or by the use of a false certificate, or the certificate of any 
other person, endeavor to avail himself of the benefits of this chapter, upon 
conviction thereof before any mayor, recorder, or magistrate of any incorpo
rated city or town, or before any district court, shall be sentenced to imprison
ment in the county jail for a period of not more than six months, or less than 
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one month, and to pay a fine of not less than ten dollars, or more t h a n one 
hundred dollars. [R.,*§ 1765.] 

2 4 3 6 . D e s t r u c t i o n of fire a p p a r a t u s . 1564. Any person or persons 
who shall wilfully destroy or injare any engines, hose carriage, hose, hook and 
ladder carriage, or anything whatever, used for the extinguishment of fires, 
belonging to any fire company, on conviction thereof shall be sentenced to 
imprisonment in the penitentiary for a period of not loss than one year , nor 
more than three years. [R., § 1766.] 

24-37. R e m o v a l of fire a p p a r a t u s . 1565. I t shall not be lawful for 
any person to remove any engine or other apparatus for the extinguishment 
of fire, from the house or other place where the same shall be kept or depos
ited, except in time of fire or alarm of fire, unless properly authorized so to 
do by Ihe president and director, or foreman, of the company to whom the 
same shall belong, or their duly authorized agent; and any person offending 
against the provisions of this section shall forfeit and pay a sum not less than 
five dollars, nor more than twenty dollars, to be sued for and recovered in the 
name of the state, for the use of the school fund, before any mayor, recorder, 
or magistrate of the city or town wherein the offense has been committed. 
[E., § 1767.] 

2 4 8 8 . F a l s e a l a r m s . 1566. It shall not be lawful for any person or per
sons to cause false alarm of lire, either by setting fire to any combustible ma
terial, or by giving an alarm of fire without cause, and any person offending 
against the provisions of this section shall be fined a sum of not less than five 
dollars or more than twenty dollars, to be sued for and recovered as specified 
in the foregoing sections. [R., § 1768.] 

C H A P T E R 7a. 

BUREAU OF LABOK STATISTICS. 

2439. Commissioner. 20 G. A., ch. 132, § 1. There is hereby created a 
bureau of labor statistics, to be under the control and management of a com
missioner thereof, to be appointed as hereinafter provided by this act. 

2 4 4 0 . A p p o i n t m e n t ; t e r m ; b o n d . 20 G. A., ch. 132, § 2. The gov
ernor shall, within thirty days after the taking effect of this act and biennially 
thereafter, with the advice and consent of the executive council, appoint a 
commissioner of labor statistics; the term of office of said commissioner to 
commence on the first day of April in each even-numbered year and continue 
for two years and until his successor is appointed and qualified. And said 
commissioner before entering upon the discharge of his duties shall take an 
oath or affirmation to discharge the same faithfully, and to the best of his 
ability; and shall give bond in the sum of two thousand dollars with sureties 
to the approval of the governor, conditioned for the faithful discharge of his 
official duties. 

2441. S a l a r y ; office. 20 G. A., ch. 132, § 3. Said commissioner shall re
ceive a salary of fifteen hundred dollars per annum, payable monthly, and nec
essary postage, stationer? and office expenses, the said salary and expenses to be 
paid by the state as tVie salaries and expenses of other state officers are provided 
for. He shall have and keep an office in the capitol at Des Moines, in which 
shall be kept all records, documents, papers, correspondence and property per
taining to his office, and shall deliver them to his successor in office. 

2442. R e m o v a l . 20 G. A., ch. 132, § 4. Said commissioner may be re
moved from his office by the governor for neglect of duty or malfeasance in 
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office; and any vacancy occurring at any time may be filled by the governor 
by and with the consent of the executive council. 

2 4 4 3 . D u t i e s ; r e p o r t . 20 G. A., ch. 132, § 5. The duties of said com
missioner shall be to collect, assort, systematize and present in biennial reports 
to the governor on or before the fifteenth clay of August preceding each reg
ular meeting of the general assembly, statistical details relating to all depart
ments of labor in the state, especially in its relations to the commercial, social, 
educational and sanitary conditions of the laboring classes, and to the perma
nent prosperity of the mechanical, manufacturing and productive industries of 
the state, and shall as fully as practicable collect such information and reliable 
reports from each county m the state, the amount and condition of the me
chanical and manufacturing interests, the value and location of the various 
manufacturing and coal productions of the state, also sites offering natural or 
acquired advantages for the profitable location and operation of different 
branches of industry. He shall by correspondence with interested parties in 
other parts of the United States impart to them such information as may tend 
to induce the location of mechanical and producing plants within the state, 
together with such other information as shall tend to increase the productions, 
and consequent employment of producers; and in said biennial report he shall 
give a statement of the business of the bureau since the last regular report, 
and shall compile and publish therein such information as may be considered 
of value to the industrial interests of the state, the number of laborers and 
mechanics employed, the number of apprentices in each trade, with the nativ
ity of such laborers, mechanics and apprentices' wages earned, the savings 
from the same, with age and sex of laborers employed, the number and char
acter of accidents, the sanitary condition of institutions where labor is em
ployed, the restrictions, if any, which are put upon apprentices when indentured, 
the proportion of married laborers and mechanics who live in rented houses, 
with the average annual rental and the value of property owned by laborers 
and mechanics; and he shall include in such report what progress has been 
made with schools now in operation for the instruction of students in the me
chanic arts and what systems have been found most practical with details 
thereof. Such report when printed shall not consist of more than six hundred 
printed pages octavo. Five thousand copies thereof shall be printed and 
bound uniformly similar to the reports of other state officers as now authorized 
by law; said reports when published to be disposed of as follows, viz.: To the 
public libraries in the state, to the various trade organizations, agricultural 
and mechanical societies, and other places where the commissioner may deem 
proper and best calculated to accomplish the furtherance of the industrial in
terests of the state. 

2 4 4 4 . O b t a i n i n g e v i d e n c e . 20 G. A., ch. 132, § 6. The commissioner 
shall have power to issue subpoenas for witnesses and examine them under 
oath and enforce their attendance to the same extent and in the same manner 
as a justice of the peace; said witnesses to be paid the same fees as are now 
allowed witnesses before a justice of the peace, the same to be paid by the 
state. 

C H A P T E E 75. 

IOWA WEATHEK SEEVIOE. 

2 4 4 5 . C e n t r a l s t a t i o n ; d i r e c t o r . 17 G. A., ch. 45, § 1. There is es
tablished, at Iowa City, a central station for the Iowa weather service, with 
Gustavus Hinrichs as director thereof; and in case of his death or disability, 
his successor shall be appointed by the governor. 
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2 4 4 6 . D u t i e s . 17 G. A., ch. 45, § 2. The duties of said director shall be 
to establish volunteer weather stations throughout the state, and supervise the 
same, to receive reports therefrom, and reduce the same to tabular form, and 
to report the same quarterly to the state printer, for publication, in the form 
of the " Iowa Weather Eeport." 

2 4 4 7 . R e p o r t . 17 G. A., ch. 45, § 3. The state printer be [is] authorized 
to print two thousand copies of the said Iowa weather report quarterly, one 
thousand copies of which shall be for distribution by the said director, and one 
thousand copies delivered to the secretary of state, to be by him distributed 
in the same manner as other state documents. 

2 4 4 8 . A n n u a l a p p r o p r i a t i o n . 17 G. A., ch. 45, § 4. There is hereby 
appropriated the sum of one thousand dollars annually, or so much thereof 
as may be necessary, for the purpose of meeting the actual expenses in carry
ing out the provisions of this measure, but no part of said sum shall be used 
in payment of salaries to any officer or officers, except for clerk hire, and 
only upon the order of the said director. 

C H A P T E E 8. 

MINES AND MINING. 

[Sections 1567 to 1569, inclusive, of the Code, 15 G. A., ch. 31, and 18 G. A., ch. 203, have 
been repealed by successive enactments.] 

2449. Mine inspectors; appointment and qualification. 20 G. A., 
ch. 21, § 1; 21 G. A., ch. 140, § 1. There shall be appointed by the governor 
with the advice and consent of the senate, three inspectors of mines who shall 
hold their offices for two years. The said inspectors subject however to be 
removed by the governor for neglect of duty or malfeasance in office. Said 
term of office shall commence on the first day of April of each even-numbered 
year. Said inspectors shall have a theoretical and practical knowledge of the 
different systems of working and ventilating coal mines, and of the nature 
and properties of the noxious and poisonous gases of mines and of mining 
engineering; and said inspectors before entering upon the discharge of their 
duties shall take an oath or affirmation to discharge the same faithfully and 
impartially, which oaths or affirmations shall be indorsed upon their commis
sions, and their commissions so indorsed shall be forthwith recorded in the 
office of the secretary of state, and such inspectors shall each give bonds in 
the sum of two thousand dollars, with sureties to the approval of the gov
ernor, conditioned for the faithful discharge of their duties. The governor 
shall divide the state into inspection districts and shall assign the inspectors to 
duty in such place or districts as he shall deem proper. 

2450. Duties; powers; records. 20 G. A., ch. 21, § 2; 21 G. A., ch. 
140, § 2. Said inspectors shall give their whole time and attention to the duties 
of their offices respectively and shall examine all the mines in this state as 
often as their duties will permit, to see that the provisions of this act are 
obeyed, and it shall be lawful for such inspectors to enter, inspect and exam
ine any mine m this state, and the works and machinery belonging thereto, 
at all reasonable times by night or by day, but so as not to unnecessarily ob
struct or impede the working of the mines, and to make inquiry and examina
tion into the state and condition of the mine as to ventilation and general 
security as required by the provisions of this act. The inspectors shall make 
a record of ail examinations of mines inspected by them, showing the date 
when made, the condition in which the mines are found, the extent to which 
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the laws relating to mines and mining are observed or violated, the progress 
made in the improvement and security of life and health sought to be secured 
by the provisions of this chapter, number of accidents, injuries or deaths in 
or about the mines; the number of mines visited, the number of persons em
ployed in or about the mines, together with all such facts and information of 
public interest concerning the condition of mines as they may think useful and 
proper, or so much thereof as may be of public interest to be included in their 
biennial report. The owner and agents of all coal mines are hereby required 
to furnish the means necessary for such inspection, and it shall be the duty of 
the person having charge of any mine, whenever any loss of life shall occur 
by accident connected with the workings of such mine to give notice forthwith 
by mail or otherwise to the inspector of mines of his district and to the cor
oner of the county in which such mine is situated, and the coroner shall hold 
an inquest on the body of the person or persons whose death has been caused, 
and inquire carefully into the cause thereof and shall return a copy of the ver
dict and all testimony to the said inspector. ISfo person having a personal 
interest in or employed in the mine where a fatal accident occurs shall be 
qualified to serve on the jury impaneled on the inquest, and the owner or 
agent of all coal mines shall report to the inspector all accidents to minors in 
and around the mines, giving cause of same, such report to be made in writing 
and within ten days from the time any accident occur. 

2451. Not to be interested; report. 20 G. A., ch. 21, § 3; 21 G. A., 
ch. 140, § 3. Said inspectors while in office shall not act as agents or managers 
or mining engineers, or be interested in operating any mine, and the inspector 
shall biennially, on or before the fifteenth day of August preceding the regular 
session of the general assembly make a report to the governor, of their pro 
cecdmgs and the condition and operation of the mines in this state, enumer
ating all accidents in or about the same, and giving all such information as 
the}7 may think useful and proper, and making such suggestions as they may 
deem important as to future legislation on the subject of mining. 

2452. Compensation; offl.ce. 20 G. A., ch. 21, § 4; 21 G. A., ch. 140, 
§ 4 ; 22 G. A., ch. 52, § 1. The inspectors provided for in this act shall each 
receive a salary of twelve hundred dollars per annum, payable monthly, and 
shall be furnished with necessary stationery, and actual traveling expenses not 
to exceed five hundred dollars per annum; provided, that each inspector shall 
file at the end of each quarter of his official 3'ear with the auditor of state a 
sworn statement of his actual traveling expenses incurred in the performance 
of his official duty for such quarter. The said salary and expenses to be paid 
by the state as tiie salaries and expenses of other state officers are provided 
for. They shall have and keep an office in the capitol at Des Moines, in which 
shall be kept all records, correspondence, papers, apparatus and property per
taining to their duties belonging to the state and which shall be handed over 
to their successors in office. And each of said mine inspectors shall during 
his term of office have and keep a residence in the district to which he is as
signed without expense to the state. Also have and keep an office at a place 
designated by the governor accessible to railroad and telegraph in their re
spective districts where at all reasonable times and when not actually engaged 
elsewhere such inspectors shall be found. 

2 4 5 3 . V a c a n c i e s . 20 G. A., ch. 21, § 5; 21 G. A., ch. 140, § 5. Any va
cancy occurring in the office of inspector when the senate is not in session, 
either by death or resignation, removal by the governor or otherwise, shall 
be filled by appointment by the governor, which appointment'shall hold good 
until his successor is appointed and qualified. 

2 4 5 4 . I n s t r u m e n t s . 20 G. A., ch. 21, § 6; 21 G. A., ch. 140, _§ 6. There 
shall be provided for such inspectors all instruments necessary for the dis-
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charge of their duties under this act, which shall be paid for by the state on 
the certificate of the inspectors, and shall be the property of the state. 

2 4 5 5 . M a p s of m i n e s . 20 G. A., ch. 21, § 7. The agent or owner of 
every coal mine shall make or cause to be made, an accurate map or plan of 
the working of such mine on a scale of not less than one hundred feet to the 
inch, showing the area mined or excavated. Said map or plan shall be kept 
at the office of such mine. The owner or agent shall, on or before the first 
day of September of each year, cause to be made a statement and plan of the 
progress of the workings of such mine up to said date, which statement and 
plan shall be marked on the map or plan herein required to be made. In case 
of refusal on the part of said owner or agent for two months after the time 
designated to make the map or plan, or addition thereto, the inspector is 
authorized to cause an accurate map or plan of the whole of said mine to be 
made at the expense of the owner thereof, the cost of which shall be recover
able against the owner in the name of the person or persons making said map 
or plan. And the owner or agent of all coal mines hereafter wrought oat and 
abandoned, shall deliver a correct map of said mine to the inspector, to be 
filed in his office. 

2456. Outlets or escapes. 20 G. A., ch. 21, § 8; 22 G. A., ch. 56, § 1. 
I t shall be unlawful for the owner or agent of any coal mine worked by shaft, 
to employ or permit any person to work therein unless there are to every 
seam of coal worked in such mine, at least two separate outlets, separated by 
natural strata of not less than one hundred feet in breadth, by which shafts 
or outlets distinct means of ingress and egress are always available to the per
sons employed in the mine; but in no case shall a furnace shaft be used as an 
escape shaft; and if the mine is a slope or drift opening, the escape shall be 
separated from the other openings by not less than fifty feet of natural strata, 
and shall be provided with safe and available traveling ways, and the travel
ing ways to the escapes in all coal mines shall be kept free from water and 
falls o! roof; and all escape shafts shall be fitted with safe and convenient 
stairs at an angle of not more than sixty degrees descent, and with landings 
at easy7 and convenient distances, so as to furnish easy escape from such mine, 
and all air shafts used as escapes where fans are employed for ventilation, 
shall be provided with suitable appliances for hoisting the underground work
men ; said appliances to be always kept at the mine ready for immediate use; 
and in no case shall any combustible material be allowed between any escape 
shaft and hoisting shaft, except such as is absolutely necessary for operation 
of the mine; provided, that where a furnace shaft is large enough to admit of 
being divided into an escape shaft and a furnace shaft, there may be a parti
tion placed in said shaft, properly constructed so as to exclude the heated air 
and smoke from the side of the shaft used as an escape shaft, such partition 
to be built of incombustible material for a distance of not less than fifteen 
feet up from the bottom thereof; and provided, that where two or more mines 
are connected underground, each owner may make joint provisions with the 
other owner for the use oi the other's hoisting shaft or slope as an escape, and 
in that event the owners thereof shall be deemed to have complied with the 
requirements of this section. And provided jurther, that in any case where 
the escape shaft is now situated less than one hundred feet from the hoisting 
shaft there may be provided a properly constructed underground traveling 
way from the top of the escape shaft, so as to furnish the proper protection 
from lire, for a distance of one hundred feet from the hoisting shat t ; and in 
that event ihe owner or agent of any such mine shall be deemed to have com
plied with the requirements of this section; and provided further, that this 
act shall not apply to mines operated by slopes or drilt opeirng where not 
more than five persons are employed therein. And provided further, that any 
escapement shaft that is hereafter sunk and equipped before said escapement 
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shaft shall uo located or the excavation for it be begun the district inspector 
of mines shall be duly notified to appear and determine what shall be a suit
able distance for the same. The distance from the main shaft shall not be 
less than three hundred feet without the consent of the inspector and no 
buildings shall be put nearer the escape shaft than one hundred feet, except 
the house necessary to cover the fan. 

2457. Time allowed for making outlets. 20 G. A., ch. 21, § 9; 22 G. 
A., ch. 56, § 2. In all mines there shall be allowed one year to make outlets as 
provided in section eight [§ 2156J, when such mine is under two hundred feet 
in depth, and two years when such mine is over two hundred feet in depth; 
but not more than twenty men shall be employed in such mine at any one time 
until the provisions of section eight arc complied with; and after tiie expira
tion of the period above mentioned should said mines not have the outlets 
aforesaid, they shall not be operated until made to conform to the provisions 
of section eight. And provided fui liter that this act shall not apply to mines 
where the escape-way is lost or destroyed by reason of the drawing of pillars 
preparatory to the abandonment of the mine; provided that not more than 
twenty persons shall be employed m said mine at any one time. 

2458. Ventilation. 20 G. A., ch. 21, § 10; 22 G. A., ch. 56, § 3. The 
owner or agent of every coal mine, whether it be operated by shaft, slope, or 
drift, shall provide and maintain for every such mine an amount of ventilation 
of not less than one hundred cubic feet of air per minute for each person em
ployed m such mine, and not less than five hundred cubic feet of air per 
minute for each mule or horse employed in the same, which shall be distrib
uted and circulated throughout the mine in such manner as to dilute, render 
harmless, and expel the poisonous and noxious gases from each and every 
working place in the mine. And whenever the inspector shall find men work
ing without sufficient air or under any unsafe conditions he shall first give the 
operator or his agent a reasonable notice to rectify the same and upon a refusal 
or neglect so to do the inspector may himself order them out until said portion 
of said mine shaii be put in proper condition. And all mines governed by the 
provisions of tins act shall be provided with artificial means for producing 
ventilation, such as exhaust or forcing fans, furnaces, or exhaust steam, or other 
contrivances of such capacity and power as to produce and maintain an abun
dant supply of air for all the requirements of the persons employed in the 
mine; but in case a furnace is used for ventilating purposes it shall be built in 
such manner as to prevent the communication of fire to any part of the works 
by lining the upcast with incombustible material for a sufficient distance up 
from said furnace to insure saiety. 

2 4 5 9 . S a i e t y a p p l i a n c e s . 20 G. A., ch. 21, § 11. The owner or agent of 
every coal mine operated by a shaft or slope, in all cases where the human 
voice cannot be distinctly heard, shall forthwith provide and maintain a metal 
tube, or other suitable means for communication from the top to the bottom 
of said shaft or slope, suitably calculated lor the free passage of sound therein, 
so that communication can bo held between persons at the bottom and top of 
the shaft or slope. And there shall be provided a safety catch of approved 
pattern and a sufficient cover overhead on all carriages used for lowering and 
hoisting persons, and on the top of every shaft an approved safety gate, and 
also approved safety spring on the top of every slope, and an adequate brake 
shall be attached to every drum or machine used for raising or lowering pr.r-
oons in all shafts or slopes, and a trail shall be attached to every train used on 
a slope, all of said appliances to be subject to the approval of the inspector. 

2460. Hoisting engines; operation. 20 G. A., ch. 21, § 12. No owner 
or agent of any coal mine operated by shaft or slope shall knowingly place in 
charge of any engine used for lowering into or hoisting out of such mine per
sons employed therein, any but experienced, competent and sober engineers, 
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and no engineer in charge of such engine shall allow any person except such 
as mav be deputed for that purpose by the owner or agent, to interfere with 
it. or any part of the machinery; and no person shall interfere or in any way 
intimidate the engineer in the discharge of his duties; and the maximum num
ber of persons to ascend out of or descend into any coal mine on one cage 
shall be determined by the inspector, but in no case shall such number exceed 
ten, and no person shall ride upon or against any loaded cage or car in any 
shaft or slope except the conductor in charge of the train. 

2 4 6 1 . B o y s . 20 G. A., ch. 21, § 13. No boy under twelve years of age 
shall be permitted to work in any mine; and parents or guardians of boys 
shall be required to furnish an affidavit as to the ages of their boys when there 
is any doubt in regard to their age, and in all cases of minors applying for 
work the agent or owner of the mines shall see that the provisions of this sec
tion is [are] not violated. 

2462. Penalties; injunction; damages. 20 G. A, ch. 21, § 14; 22 
G. A., ch. 56, § 4. In case any coal mine does not, in its appliances for the 
safety of the persons working therein, conform to tne provisions of this act, 
or the owner or agent disregards the requirements of this act for twenty days 
after being notified by the inspector, any court of competent jurisdiction, while 
in session, or the judges in vacation, may, on application of the inspector, by 
civil action in the name of the state, enjoin or restrain by writ of injunction, 
the said agent or owner from working or operating such mines with more per
sons at once than are necessary to make the improvements needed, except as 
provided m sections eight and nine [§§ 2456, 2457 J, until it is made to conform 
with the provisions of this act, and such remedies shall be cumulative, and 
shall not take the place of, or affect any other proceedings against such owner 
or agent authorized byT law, for the matter complained of in such action; and 
for any wilful failure or neglect to comply with the provisions of this law by 
any owner, lessee, or operator of any coal mine or opening whereby any one 
is injured, a right of action shall accrue to the party so injured for any dam
age he may have sustained thereby; and in case of loss of life by reason of 
such wilful neglect or failure aforesaid, a right of action shall accrue to the 
widow, if living, and if not living, to the children of the person whose life 
shall be lost, for like recovery of damages for the injury they shall have sus
tained. 

2463. Penalty for mischief or disobedience. 20 G. A., ch. 21, % 15. 
Any miner, workman or other person who shall knowingly injure or interfere 
with any air-course or brattice, or obstruct, or throw open doors, or disturb 
any part of the machinery, or disobey any order given in carrying out the 
provisions of this act, or ride upon a loaded car or ivagon in a shait or slope 
except as provided in section twelve [§ 2460], or do any act whereby the lives 
and health of the persons, or the security of the mines and machinery is en
dangered ; or if any miner or person employed in any mine governed by the 
provisions of this act, shall neglect or refuse to securely prop or support the 
roof and entries under his control, or neglect or refuse to obey any order 
given by the superintendent in relation to the security of the mine in the part 
of tne mine under his charge or control, every such person shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be punished by a 
fine not exceeding one hundred dollars, or imprisonment in the county jail 
not exceeding thirty days. 

See Crabell v. Wapello Coal Co., 68-751. 
2464. Trial of inspector. 20 G. A., ch. 21, § 16; 21 G. A., ch. 43. 

"Whenever written charges of gross neglect of duty or malfeasance in office 
against any inspector shall be made ana filed with the governor, signed and 
sworn to by five miners, or one or more operators of mines, together with a 
bond in the sum of five hundred dollars, payable to the state, and signed by 
two or more responsible freeholders to be approved by the clerk of the courts 
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of the county where the bond is made, and conditioned for the payment of all 
costs and expenses arisaig from the investigation of such charges, it shall be 
the duty of the governor to convene a board of examiners, to consist of two 
practical miners, one mining engineer and two operators, at such time and 
place as he may deem best, giving ten days' notice to the inspector againet 
whom charges may be made, and also the person whose name appears first in 
the charges, and said board when so convened, and having first been duly 
sworn or affirmed truly to try and decide the charges made, shall summon 
any witness desired by either party and examine them on oath or affirmation, 
which may be administered by any member of the board, and depositions 
may be read on such examination as in other cases, and report the result of 
their investigations to the governor, and if their report shows that said in
spector has grossly neglected his duties, or is incompetent, or has been guilty 
of malfeasance in office, it shall be the duty of the governor forthwith to re
move said inspector and appoint a successor, and said board shall award the 
costs and expenses of such investigation against the inspector or person sign
ing said bond. 

2 4 6 5 . S u p p l y of p r o p s . 20 G. A., ch. 21, § 18. The owner, agent or 
operator of any coal mine shall keep a sufficient supply of timber to be used 
as props, so that the workmen may at all times properly secure the workings 
from caving in, and it shall be the duty of the owner, agent or operator to 
send down all such props when required. 

2 4 6 6 . P e n a l t i e s . 20 G. A., ch. 21, § 19. Any person wilfully neglecting 
or refusing to comply with the provisions of this act when notified by the mine 
inspector to comply with such provisions, shall be deemed guilty of a misde
meanor, and upon conviction thereof shall be punished by a fine not exceeding 
five hundred dollars, or imprisonment in the county jail not exceeding six 
months, except when different penalties are herein provided. 

2 4 6 7 . 20 G. A., ch. 21, § 20. Chapter two hundred and two of the acts of 
the eighteenth general assembly is hereby repealed. 

2468. Board of examiners of candidates for mine inspector. 22 
(T. A., ch. 52, 3 22. The executive council shall appoint a board of examiners 
composed of two practical miners, two mine operators and one mining engi
neer who shall have at least five years' experience in his profession. The mem
bers of said board shall be of good moral character, and citizens of the United. 
States and state of Iowa, and they shall before entering upon their duties take 
the following oath (or affirmation): " I do solemnly swear (or affirm) that 
I will perform the duties of examiner of candidates for the office of mine in
spector to the best of my ability and that in recommending any candidate I 
will be governed by the evidence of qualification to fill the position under the 
law creating the same, and not by any consideration of political or personal 
favors; that I will gram certificates to candidates according to their qualifica
tions and the requirements of the law." They shall hold their office for two 
years. 

2489. Meetings; compensation. 22 G. A., ch. 52, § 23. Said board 
shall meet biennially on the first Monday in April of each even-numbered year 
except that for the year 1888 said board shall meet on the second Monday of 
May in the office of the state mine inspector in the capitol, and they shall pub
lish in at least one newspaper published in each mining district of the state 
the date fixed by them for the examination of candidates. They shall be fur
nished with the necessary stationery and other necessary material for said 
examination in the same manner as other state officers are now provided. 
They shall receive as compensation the sum of live dollars per day for time 
actually employed in the duties of their office and actual traveling expenses. 
The said compensation and expenses shall be paid in the same manner as the 
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salaries and expenses of other state officers are now paid: provided tha t in no 
case shall the per diem received by any member exceed fifty dollars for each 
biennial session. 

2 4 7 0 . Cer t i f i ca te of c o m p e t e n c y . 22 G. A., ch. 52, § 24. Certificates of 
competency shall be granted only to citizens of the United States and state of 
Iov,a of good moral character not less than twenty-five years of age, who « 
shall have at least five years' experience in the mines and who shall not have 
been acting as agent or superintendent of any mine for at least six months 
•prior to their appearance for examination. 

2 4 7 1 . E x a m i n a t i o n . 22 G. A., ch. 52, § 25. The examination of candi
dates lor the office of mine inspector shall consist of oral and written questions 
in theoretical and practical mining and mine engineering, on the nature and 
properties of noxious and poisonous gases found in mines and on the different 
systems of working and ventilating -ff coal mines. The candidates shall not 
be allowed to have in their possession at the time of their examination, any 
books, memoranda or notes to be used as aids in said examination. The 
board of examiners shall give to all persons examined who in their judgment 
possess the requisite qualifications, certificates of such qualification and from 
the persons holding such certificates the governor shall appoint the state mine 
inspectors. 

2472. Scales p r o v i d e d . 22 G. A., ch. 53, § 1. The owner or agent of 
each coal mine within this state, at which the miners are paid by weight shall 
provide at such mine suitable scales of standard make for the weighing of all 
coal mined. 

2473. Weigh master to be sworn. 22 G. A., ch. 53, § 2. The owner 
or agent of such mine shall require the person authorized to weigh the coal 
delivered from said mine to be sworn before some person having authority to 
administer an oath, to keep the scales correctly balanced, to accurately weigh, 
and to record a correct account of the amount weighed of each miner's car of 
coal delivered from such mine, and such oath shall be kept conspicuously 
posted at the place of weighing. The record of the coal mined by each miner 
shall be kept separate and shall be open to his inspection at all reasonable 
hours and also for the inspection of all others pecuniarily interested in such 
mine. 

2474. Miners furnish check-weighman. 22 G. A., ch. 53, § 3. In all 
coal mines in this state the miners employed and working therein may furnish 
a competent check-weighman, who shall at all proper times have full right of 
access and examination of such scales, machinery or apparatus, and seeing all 
measures and weights of coal mined and accounts kept of the same, provided 
that not more than one person on behalf of the miners collectively shall have 
such right of access, examination and inspection of scales, measures and ac
counts at the same time and that such person shall make no unnecessary inter
ference with the use of such scales, machinery or apparatus. The agent of 
the miners, as aforesaid shall, before entering upon his duties, make and sub
scribe to an oath before some officer duly authorized to administer oaths, that 
he is duly qualified and will faithfully discharge the duties of check-weighman. 
Such oath shall be kept conspicuously posted at the place of weighing. 

2 4 7 5 . F r a u d i n w e i g h i n g . 22 G. A., ch. 53, § 4. Any person, company 
or firm having or using any scale or scales for the purpose of weighing the 
output of coal at mines so arranged or constructed that fraudulent weighing 
may be done thereby', or who shall knowingly resort to or employ any means 
whatsoever by reason of which such coal is not correctly weighed or reported 
in accordance with the provisions of this act ; or any weighman or check-
weighman who shall fraudulently weigh or record the weights of such coal, 
or connive at or consent to such fraudulent weighing, shall be deemed guilty 
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of a misdemeanor and shall, upon conviction for each such offense be pun
ished by a fine of not loss than two hundred dollars nor more than five hun
dred dollars, or by imprisonment in the county jail for a period not to exceed 
sixty days or by both such fine and imprisonment; proceedings to be instituted 
in any court of competent jurisdiction. 

2 4 7 6 . P u n i s h m e n t . 22 G. A., ch. 53, § 5. Any person, owner or agent, 
operating a coal mine in this state who shall fail to comply with the provis
ions of this act, or who shall obstruct or hinder the carrying out of its require
ments, shall be fined for the first offense not less than fifty dollars nor more 
than two hundred dollars; for the second offense not less than two hundred 
dollars nor more than five hundred dollars; and for a third offense not less 
than five hundred dollars; provided, that the provisions of this act shall apply 
only to coal mines whose product is shipped by rail or water. 

2477. Coal to be weighed before screening. 22 G. A., ch. 54, § 1. 
All coal mined in this state under contract for payment by the ton or other 
quantity shall be weighed before being screened unless otherwise agreed upon 
in writing, and the full weight thereof shall be credited to the miner of such 
coal; and eighty^ pounds of coal as mined shall constitute a bushel, and two 
thousand pounds of coal as mined shall constitute a ton. Provided that noth
ing in this act shall be so construed as to compel payment for sulphur rock 
slate black jack or other impurities including slack and dirt which may be 
loaded with or amongst such coal. 

2478. Mine inspectors' apparatus. 22 G. A., ch. 54, § 2. Each state 
mine inspector shall procure from the state superintendent of weights and 
measures at the expense of the state, a full and complete set of standards, 
balances and other means of adjustment such as are necessary in the compari
son and adjustment of the scales, beams and other apparatus used in weighing 
coal at the mines to the state standards of weight; and it shall be the duty 
of said inspectors to examine, test and adjust as often as occasion demands 
all scales, beams and other apparatus used m weighing coal at the mines. 

2 4 7 9 . D a m a g e s r e c o v e r e d . 22 G. A., ch. 54, § 3. Any person dam
aged by reason of coal mined not having been weighed and credited to him 
in accoidance with the provisions of this act may recover his damages in a 
civil action against the employer, but such action must be begun within two 
years alter the right thereto accrued; but his right to recover in such action 
shall not be barred by reason of his having knowledge of the violation of this 
act at the time. 

2 4 8 0 . M i n e r s ' w a g e s , h o w p a i d . 22 G. A., ch. 55, § 1. I t shall be un
lawful for any person, firm, company or corporation, owning or operating 
coal mines in the state of Iowa, to sell, give, deliver or in any manner issue, 
directly or indirectly, to any person employed by him or it, in payment for 
wages due for labor, or as advances on the wages of labor not due, anyT script, 
check, draft, order or evidence of indebtedness, payable or redeemable other
wise than in their face value in money; and any such person, firm, company 
or corporation who shall violate any of the provisions of this section, shall be 
deemed guilty of a misdemeanor and upon conviction thereof shall be pun
ished by a fine not exceeding three hundred dollars nor less than twenty-five 
dollars, and the amount of any scrip, token, check, draft, order or other evi
dence of indebtedness, sold, given, delivered or in any manner issued in vio
lation ol the provisions of tins act, shall recover in money at the suit of any 
holder thereof, against the person, firm, company or corporation, selling, giv
ing, delivering, or m any manner issuing the same: provided that this act shall 
not apply to any person, firm, company or corporation employing less than 
ten persons. 

2 4 8 1 . C o e r c i o n i n p u r c h a s e s f o r b i d d e n . 22 G. A., ch. 55, § 2. Who
ever compels, or in any manner seeks to compel or coerce an employee of any 
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person, firm, company or corporation, to purchase goods or supplies from any 
particular person, firm, company or corporation, shall be deemed guilty of a 
misdemeanor, and upon conviction thereof, shall be punished by a fine not ex
ceeding five hundred dollars or imprisonment in the county jail, not exceed
ing sixty days or both at the discretion of the court. 

2 4 8 2 . P e n a l t y . 22 G. A., ch. 55, § 3. The county attorney of any or
ganized county, upon complaint being made to him of the violation of any 
of the provisions of this act within his county, shall cause such complaint to 
be investigated before the grand jury of the county where such wrong has 
been complained of, at its next session following the time such complaint is 
made. 

C H A P T E R 8a. 

INSPECTION- OF COAL OIL. 

2483. Inspector of oils; appointment; duties. 20 G. A., ch. 185, § 1. 
The governor, by and with the advice and consent of the senate, shall appoint 
a suitable person, resident of the state, who is not interested in manufacturing, 
dealing in, or vending an\T illuminating oils manufactured from petroleum, as 
state inspector of oils, whose term of office shall commence on the first day of 
April of each even-numbered year, and continue for the term of two years and 
until his successor is appointed and qualified. I t shall be the duty of such state 
inspector, by himself or his deputies, hereinafter provided for, to examine and 
test the quality of all such oils offered for sale by any manufacturer, vender, 
or dealer; and if upon such testing or examination the oils shall meet the re
quirements hereinafter specified, he shall fix his brand or device, ''•Approved, 
flash test degrees " (inserting the number of degrees), with the date, over his 
official signature, upon the package, barrel or cask containing the same. And 
it shall be lawful for the state inspector, or his deputies, to enter into or upon 
the premises of anj ' manufacturer, vender or dealer of said oils, and if they shall 
find or discover any kerosene oil, or any other product of petroleum kept for 
illuminating purposes, that has not been inspected and branded according to 
the provisions of this act, they shall proceed to inspect and brand the same. 
I t shall be lawful for any manufacturer, vender or dealer to sell the oil so 
tested and approved as an illuminator; but if the oil or other product of petro
leum so tested shall not meet said requirements, he shall mark in plain letters 
on said package, barrel, or cask, over his official signature, the words: " R e 
jectedfor illuminating purposes; flush test degrees" (inserting the number of 
degrees). And it shall be unlawful for the owner thereof to sell such oil or 
other product of petroleum for illuminating purposes. And if any person shall 
sell or oiler for sale any of such rejected oil or other product of petroleum for 
such purpose, he shall be deemed guilty of a misdemeanor, and, upon convic
tion thereof, shall be subject to a penalty not exceeding three hundred dollars. 

2484. May appoint deputies; apparatus. 20 G. A., ch. 185, § 2; 21 
G. A., ch. 149, § 1. The state inspector provided for in this act, is authorized 
to appoint a suitable number of deputies, which deputies are empowered to 
perform the duties of inspection, and shall be liable to the same penalties as 
the state inspector; p/ovided, that the state inspector may remove any of said 
deputies lor reasonable cause. I t shall be the duty of the inspector and his 
deputies to provide themselves at their own expense with the necessary instru
ments and apparatus for testing the qua ity of said illuminating oils, and when 
called upon lor that purpose to promptly inspect all oils hereinbefore men-



650 PUBLIC LAW. [AFTER CODE, § 1566. 

tioned, and to reject for illuminating purposes, all oils which will emit a com
bustible vapor at a temperature of one hundred and five degrees standard 
Fahrenheit thermometer, closed test, provided the quantity of oil used in the 
flash test shall not be less than one-half pint. The oil tester adopted and rec
ommended by the Iowa state board of health, shall be used by the inspector 
and his deputies in all tests made by them. And said board shall prepare 
rules and regulations as to the manner of inspection which rules and regula
tions shall be in effect and binding upon the inspector and deputies appointed 
under this act. 

2 4 8 5 . O a t h a n d b o n d . 20 G. A., ch. 185, § 3. The state inspector be
fore he enters upon the discharge of the duties of his office shall take the oath 
or affirmation provided by law, and file the same in the office of the secretary 
of state, and execute a bond to the state of Iowa m a penal sum not less than 
twenty thousand dollars with sureties thereto, to be approved by the secre-
tary of state, who shall justify as provided by law, and in addition thereto 
state under oath that they are not interested, directly or indirectly, in manu
facturing, dealing in or vending any illuminating oils manufactured from 
petroleum; such bond to be conditioned for the faithful performance of the 
duties imposed upon him by this act, and which shall be for the use of all per
sons aggrieved by the acts of said inspector, or his deputies, and the same 
shall be filed with the secretary of state. Every deputy inspector before en
tering upon the discharge of his duties, shall take a like oath or affirmation 
prescribed herein for the state inspector, and execute to the state a bond in 
the penal sum of five thousand dollars with like conditions and for like pur
poses, and with sureties thereto who shall justify and have like qualifications 
as herein provided for the sureties for state inspector, and such sureties shall 
be approved by the clerk of the district court of the county in which such 
deputy mspector resides, and said bond and oath shall be filed in the office of 
sucii clerk and such deputy inspector shall before entering upon the discharge 
of his duties forward said clerk's certificate of such filing to the state inspector 
and to the secretary of state to be placed on file. 

2 4 8 6 . I n s p e c t i o n . 20 G. A., ch. 185, § 4; 21 G. A., ch. 149, § 2. All in
spections heroin provided for shall be made within the state of Iowa, and the 
inspector and deputy inspectors shall be entitled to demand and receive from 
the owner or party calling on him or for whom he shall perform the inspec
tion the sum of ten cents per barrel, and for the purposes of this act a barrel 
shall be deemed to be filty-five gallons. All fees accruing for inspection shall 
be a hen upon the oil so inspected. 

2187 . Record a n d repor t . 20 G. A., ch. 185, § 5; 22 G. A., ch. 82, § 38. 
It shall be the duty of the state inspector and every deputy inspector to keep 
a true and accurate record of all ods so inspected and branded by him which 
record shall state the date of inspection, the number of gallons rejected, the 
number of gallons approved, the number of gallons inspected, the number and 
kind of barrels, casks or packages, the name of the person for whom inspected 
and the amount of money received for such inspection; and such record shall 
be open to the inspection of all persons interested; and every deputy inspector 
shall return a true copy of such record at the beginning of each month to the 
state inspector. I t shall be the duty of the state inspector to make and de
liver to the governor for the fiscal period ending the thirteenth day of June, 
1885, and every two years thereafter, a report of the inspections made by him
self and deputies lor such period, containing the information and items re
quired in this act to be made of record, and the same shall be laid before the 
general assembly. 

2 4 8 8 . P e n a l t y . 20 G. A., ch. 185, § 6; 21 G. A., ch. 149, § 3. If any 
person or persons, whether manufacturer, \endee or dealer shall purchase, 
sell or attempt to sell to any person in this state any illuminating oil, the 
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product of petroleum, whether manufactured in this state or not, which has 
not been inspected as provided in this act, he shall be deemed guilty of a 
misdemeanor and subject to a penalty in any sum not exceeding three hundred 
dollars, and if any manufacturer, vendee or dealer in either or any of said 
illuminating o.ls shall falsely brand the package, cask or barrel containing the 
same, as provided in this act, or shall refill packages, casks or barrels having 
ihe inspector's brand thereon without erasing such brand, and having the oil 
inspected and such packages, casks or barrels rebranded, he shall be guilty 
of a misdemeanor and shall be subject to a penalty not exceeding three hundred 
dollars or be imprisoned in the county jail not exceeding six months or both 
in the discretion of the court. 

2489. Empty barrels ; use of oil not inspected. 20 G. A., ch. 185, 
§ 7. Any person selling or dealing in illuminating oils produced from petro
leum who shall sell or dispose of any empty kerosene barrel, cask or package 
before thoroughly canceling, removing or effacing the inspection brand on the 
same, shall be guilty of a misdemeanor, and on conviction thereof, shall 
pay a fine of one dollar for each barrel, cask or package thus sold or disposed 
of; and any person who shall knowingly use any lubricating oil, the product 
of petroleum, for illuminating purposes before the same has been approved 
by the state inspector of oils, or his deputy, shall be guilty of a misdemeanor, 
and, on conviction thereof, shall pay a fine in any sum not exceeding ten dol
lars for each offense. 

2 4 9 0 . A d u l t e r a t i o n . 20 G. A., ch. 185, § 8. No person shall adulterate 
with parafine or other substance, for the purpose of sale or for use, any coal 
or kerosene oils, to be used for lights, in such a manner as to render them 
dangerous to use; nor shall any person knowingly sell or offer for sale, or 
knowingly use any coal or kerosene oil, or any products of petroleum for 
illuminating purposes which by reason of being adulterated, or for any other 
reason, will emit a combustible vapor at a temperature less than one hundred 
degrees of standard Fahrenheit's thermometer, tested as provided in this ac t ; 
provided, that the gas or vapor from said oils may be used for illuminating 
purposes when the oils from which said gas or vapor is generated are con
tained in close reservoirs outside the building illuminated or lighted by said 
gas. Any person violating the provisions of this section shall be deemed 
guilty of a misdemeanor, and shall, upon conviction thereof, be punished by 
imprisonment in the county jail not more than one year, or by fine not exceed
ing five hundred dollars, or by both such fine and imprisonment in the dis
cretion of the court; provided further, that nothing m this act shall be so 
construed as to prevent the sale for and use in street lamps of lighter products 
of petroleum, such as gasoline, benzine, benzole, naphtha, or to prevent the use 
of machines or generators constructed on the principle of the •' Davy safety 
lamp." 

2491. Prosecuting violators. 20 G. A., ch. 185, § 9. It shall be the 
duty of the state inspector, and of any deputy inspector, who shall know of 
the"violation of any of the provisions of this act, to prosecute before a court 
of competent jurisdiction any person so offending. And in case the state in
spector, or any deputy inspector, having knowledge of the violation of any of 
the provisions of this act, shall neglect to prosecute as required herein, he shall 
be deemed guilty of a misdemeanor and punished accordingly, and upon con
viction, shall be removed from office. 

2492. Carriers not to carry nor use inflammable oil. 20 G. A., 
ch. 185, § 10. .No oil, nor fluid, whether' composed wholly or in part of petro
leum, or its products, or of other substances or material, which will ignite and 
burn at a temperature of three hundred degrees of the standard Fahrenheit 
thermometer, open test, shall be carried as freight, nor shall the same be 
burned m any lamp, or vessel, or stationary fixture of any kind, in any pas-
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senger, baggage, mail or express car on airy railroad, nor on any passenger 
boat moved by steam-power, nor in any7 street railway car, stage-coach, omni
bus or other public conveyance in which passengers are carried, within this 
state. A violation of any of the provisions of this section shall be deemed a 
misdemeanor, and the offender shall on conviction thereof be fined not less 
than one hundred dollars, nor more than one thousand dollars, and shall be 
liable for all damages resulting therefrom. 

2 4 9 3 . P e n a l t y f o r false b r a n d i n g . 20 G. A., ch. 185, § 11. If any in
spector or deputy shall falsely brand or mark any7 barrel, cask or package, or 
be guilty of any fraud, deceit, misconduct or culpable negligence in the dis
charge of his official duties, or shall deal in, or have any pecuniary interest, 
directly or indirectly, in any oils or fluids used or sold for illuminating pur
poses, while holding such office he shall be deemed guilty of a misdemeanor, 
and upon conviction thereof, shall be fined not exceeding one hundred dollars, 
or imprisoned not exceeding thirty days, and be liable to the party injured for 
all damages resulting thereirom. 

2 4 9 4 . R e m o v a l f r o m office. 20 G. A., ch/ 185, § 12. I t shall be the 
duty of the governor to remove from office, and to appoint a competent person 
in the place of any inspector who is unfaithful in the duties of his office. 

2495. Penalty for selling oil below test. 20 G. A., ch. 185, § 13. Any 
person who shall knowingly or negligently sell, or cause to be sold, any of the 
oils mentioned in this act, for illuminating purposes, except for the purposes 
herein authorized, which are below the standard and test required in this act, 
shall be liable to any one purchasing said oil, or to any person injured thereby, 
for all damages resulting from any explosion of said oil. 

2 4 9 6 . R u l e s . 20 G. A., ch. 1*85, § 14; 21 G. A., ch. 149, § 4. Within sixty 
days after the passage of this act, the state board of health shall make and 
provide the necessary rules and regulations for the inspection of illuminating 
oil and for the government of the inspector and deputy inspectors provided 
for in this act, and as contemplated by the provisions of this act, which shall 
be approved by the governor of the state and wThen so approved shall be fur
nished by said board to the inspector and his deputies. When written com
plaint shall be presented to the governor charging the inspector or any deputy 
with a failure or refusal to comply with or carry out said rules, and regula
tions, or any provisions of this act he shall investigate such charge, and if 
well founded and, sustained, the person against whom said charges were made 
shall be removed from office by the governor without delay. Said rules and 
regulations may be changed or modihed by said board subject to the approval 
of the governor not ottener than once a year. 

2 4 9 6 a . 20 G. A., ch. 185, § 15. Chapter 172 of the acts of the seventeenth 
general assembly and section 3901 of the code are hereby repealed. 

C H A P T E R 85. 

INSPECTION OF PASSENGER BOATS. 

2 4 9 7 . L i c e n s e . 22 G. A., ch. 107, § 1. From and after the taking effect 
of this act it shall be unlawful for any person as owner, agent or master of 
any sail or steamboat plying on the inland waters of this state, having a 
capacity to carrj7 five persons or more, to hire such boat for the carrying of 
persons, or to receive passengers for "carriage thereon for hire, without each 
year before the boating season and before its use first obtaining a license for 
the said boat as hereinafter provided; and ever}7 person violating the provis
ions of this section shall be deemed guilty of a misdemeanor, and upon convic
tion thereof shall be punished accordingly. Provided that the provisions of 
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this act shall not apply to any sail or steamboat duly licensed under laws of 
the United States during the term covered by such license. 

2 4 9 8 . I n s p e c t o r s . 22 G. A., ch. 107, § 2. The governor shall on or be
fore the second Monday in May in each year appoint such number of compe
tent and suitable persons inspectors of boats as he may7 deem necessary, to 
serve until the second Monday in May of the next ensuing even-numbered 
year, unless sooner removed by the governor. The person so appointed shall 
qualify by taking an oath to be indorsed on his certificate of appointment, t o 
faithfully and honestly discharge the duties of his office. 

2 4 9 9 . D u t i e s ; ce r t i f i ca t e . 22 G. A., ch. 107, § 3. I t shall be the duty 
of any inspector upon demand of any owner, agent, or master of any sail or 
steamboat, having a capacity for the carrying of five passengers or more, ply
ing upon the inland waters of the state, and upon payment to him of the fee 
hereinafter provided for, to thoroughly and carefully inspect such boat and 
ail its machinery and appliances, and if such boat is found safe and suitable 
to be hired for the carrying of persons or for the carrying of passengers, to 
give «to such owner, agent or master, a certificate to that effect, and certifying 
therein the number of persons that may be carried thereon; which certificate 
shall entitle such boat to be used for the carrying of passengers for the season 
from the date thereof; and said certificate or a copy thereof shall be posted 
in a conspicuous place on or in said boat. And any7 owner, agent, or master 
of such boat, knowingly permitting or receiving for carriage on such boat a 
greater number of persons than authorized in such certificate shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine not less than twenty dollars nor more than one thousand dollars. 

2500. License of pilots and engineers. 22 G. A., ch. 107, § 4. It 
shall be unlawful for any person to act as pilot or engineer on any steamboat 
carrying passengers on the inland waters of this state, without first obtaining 
a license so to do as hereinafter provided. And any person violating this pro
vision shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be punished by7 a line not less than twenty dollars nor more than five 
hundred dollars. That any person desiring license as such pilot or engineer 
shall apply7 therefor to some inspector appointed under this act whose duty it 
shall be, upon payment to him of the fee hereinafter provided for, to forth
with inquire into the competence of such applicant. If such applicant is 
found to be of sober habits, competent and capable of performing the duties 
of a pilot or engineer as the case may be, the inspector shall issue to such pilot 
or engineer, a certificate entitling him to act as such pilot or engineer, as the 
case may be, for five years from the date thereof, unless sooner revoked for 
good cause by some inspector of the state, with the approval of the governor. 

2 5 0 1 . I n s p e c t o r s ' fees. 22 G. A., ch. 107, § 5. Said inspector shall be 
entitled to charge the following fees and require payment thereof in advance: 
For each sail boat inspected one dollar; for each steamboat inspected ten dol
lars, provided that steamers w7ith capacity of twenty or less passengers shall 
be inspected for five dollars, whether the same be licensed or not, and for each 
application for license as pilot or engineer three dollars, whether a license be 
granted or not. 

2 5 0 2 . R e p o r t . 22 G. A., ch. 107, § 6. Said inspectors shall report on or 
before January first of each year, to the governor of the state, the whole num
ber of licenses, granted by them to pilots and engineers and to whom granted, 
the total number of sail boats and steamboats inspected by them, also the 
total amount of fees received by them for such licenses and inspection. 
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C H A P T E E 80. 

IMITATION DAIRY PRODUCTS STATE DAIRY COMMISSIONER. 

2503. Imitation butter and cheese. 21 G. A., ch. 52, § 1. For the 
purposes of this act every article, substance or compound other than that pro
duced from pure milk or cream from the same made in the semblance of but
ter and designed to be used as a substitute for butter made from pure milk or 
cream from the same is hereby7 declared to be imitation butter; and that for 
the purposes of this act every7 article, substance or compound other than that 
produced from pure milk or cream from the same made in the semblance of 
cheese and designed to be used as a substitute for cheese made from pure milk 
or cream from the same is hereby declared to be imitation cheese; provided 
that the use of salt, rennet, and harmless matter for coloring the product of 
pure milk or cream, shall not be construed to render such product an imitation. 

2 5 0 4 . H o w m a r k e d . 21 G. A., ch. 52, § 2. Each person who manufact
ures imitation butter or imitation cheese shall mark by branding, stamping or 
stenciling upon the top and sides of each tub, firkin, box or other package in 
which such articles shall be kept and in which it shall be removed from the 
place where it is produced, in a clear and durable manner, in the English lan
guage, the name of the contents thereof as as herein designated, in printed 
letters of plain Koman type each of which shall be not less than one inch in 
length by one-half of one inch in width. Every person who by himself or 
another violates the provisions of this section shall be deemed guilty7 of a mis
demeanor and upon conviction thereof shall be fined not to exceed two hun
dred and fifty dollars or by imprisonment in the county jail not to exceed sixty 
days. 

2 5 0 5 . S h i p m e n t . 21 G. A., ch. 52, § 3. 'No person by himself or another 
shall knowingly ship, consign or forward by any carrier whether public or 
private any imitation butter or imitation cheese, unless the same be marked 
as provided by7 section two [§ 2504] of this act; and no carrier shall know
ingly receive for the purpose of forwarding or transporting any7 imitation but
ter or imitation cheese, unless it shall be marked as hereinbefore provided, 
consigned, and by the carrier receipted for by its name as designated by this 
act; provided that this act shall not apply to any goods in transit between 
foreign states and across the state of Iowa. 

2 5 0 6 . H a v i n g i n p o s s e s s i o n . 21 G. A., ch. 52, § 4. No person shall 
knowingly have m his possession or under his control any7 imitation butter or 
imitation cheese unless the tub. firkin, box or other package containing the 
same be clearly and durably marked as provided by section two of this act 
[§ 2504]; provided, that this section shall not be deemed to apply to persons 
"who have the same in their possession for the actual consumption of them
selves or family. 

2 5 0 7 . Se l l ing . 21 G. A., ch. 52, § 5. No person by himself or another 
shall knowingly sell or offer for sale imitation butter or imitation cheese under 
the name of, or under the pretense that the same is pure butter or pure cheese; 
and no person by himself or another shall knowingly sell any imitation butter 
or imitation cheese unless he shall have informed the purchaser distinctly at 
the time of the sale, that the same is imitation butter or imitation cheese as 
the case may be and shall have delivered to the purchaser at the time of the 
sale a statement clearly7 printed in the English language which shall refer to 
the article sold and which shall contain in prominent and plain Koman type 
the name of the article sold as fixed by this act and shall give the name and 
place of business of the maker. 
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2 5 0 8 . H o t e l s ; e a t i n g - h o u s e s . 21 G. A., ch. 52, § 6. No keeper of a 
hotel, boarding-house, restaurant, or other public place of entertainment shall 
knowingly place before any patron for use as food any imitation butter or 
imitation cheese unless the same be accompanied by a placard containing the 
name in English of such article as fixed by7 this act printed in plain Koman 
type. Each violation of this section shall be deemed a misdemeanor. 

2 5 0 9 . A c t i o n o n c o n t r a c t . 21 G. A., ch. 52, § 7. No action can be 
maintained on account of any sale or other contract made in violation of or 
with intent to violate this act by7 or through any person who was knowingly 
a party to such wrongful sale or other contract. 

2510. Presumption from possession. 21 G. A., ch. 52, § 8. Every 
person having possession or control of any imitation butter or imitation 
cheese which is not marked as required by the provisions of this act shall be 
presumed-to have known during the time of such possession or control the 
true character and name as fixed by this act of such imitation product. 

2 5 1 1 . De fac ing o r r e m o v i n g m a r k s . 21 G. A., ch. 52, § 9. Whoever 
shall deface, erase, cancel or remove an}7 mark provided for by this act wi th 
intent to mislead, deceive or to violate any of the provisions of this act, shall 
be deemed guilty of a misdemeanor. 

2 5 1 2 . P e n a l t y for v i o l a t i o n . 21 G. A., ch. 52, § 10. Whoever shall 
violate any7 of the provisions of the third, fourth and fifth sections of this act 
[§§ 2505-2507] shall, for the first offense, be punished by7 a fine of not less 
than fifty dollars nor more than one hundred dollars, or by imprisonment not 
exceeding thirty da_vs, and for each subsequent offense shall be punished by7 a 
fine of not less than two hundred and fifty dollars nor more than five hundred 
dollars or by imprisonment in the county jail not less than thirty days nor 
more than six months, or by7 both such fine and imprisonment in the discretion 
of the court. 

2513. Appointment of dairy commissioner. 21 G. A., ch. 52, § 11; 
22 G. A., ch. 98, § 1. The governor shall on or before the first day of April of 
each even-numbered 37ear appoint an officer, who shall be known as the Iowa 
state dairy commissioner, who shall have practical experience in the manu
facture of dairy products, and who shall hold his office for the term of two 
years from the first day of May following his appointment: or until his suc
cessor is appointed and qualified. Said commissioner shall give an official bond 
conditioned for the faithful performance of the duties of his office in the sum 
of ten thousand dollars with sureties to be approved by the governor. H e 
may be removed from office by the governor with the approval of the execu
tive council for neglect or violation of duty. Any vacancy shall be filled by 
the appointment of the governor by7 and with the advice and consent of the 
executive council. 

2 5 1 4 . S a l a r y ; office; c l e r k . 21 G. A., ch. 52, § 12. The state dairy 
commissioner shall receive a salary of fifteen hundred dollars per annum, pay
able monthly and the expenses necessarily incurred in the proper discharge of 
the duties of his office, provided that a complete itemized statement of all ex
penses shall be kept by the commissioner and by him filed with the auditor 
of s.ate after having been duly verified by (him) before receiving the same. 
He shall be furnished a room in the agricultural department of the capitol at 
iJes Moines, in which he shall keep his office and all correspondence, docu
ments, records and property of the state pertaining thereto, all of which shall 
be turned over to his successor in office. He may, if it is found to be neces
sary, employ a clerk whose salary shall not exceed the sum of fifty dollars 
per mouth. Said salaries and expenses to be paid from the appropriation 
provided for in section seventeen of this act [§ 25i9]. The commissioner pro-



656 PUBLIC LAW. [AFTER CODF, § 1580. 

vided for by this act shall hold no other official position under the laws of 
Iowa or a professorship in any of the state institutions. 

2515. D u t i e s ; r e p o r t s . " 21 G. A., ch. 52, § 13. I t shall be the duty of 
the state dairy commissioner to secure, so far as possible the enforcement of 
this act. He shall collect, arrange and present in annual reports to the gov
ernor on or before the first day of November of each year, a detailed state
ment of all matters relating to the purposes of this act, which he shall deem 
of public importance including the receipts and disbursements of his office. 
Such reports shall be published with the reports of the state agricultural society. 

2516. S e c u r i n g e v i d e n c e . 21 G. A., ch. 52, § 14. The state dairy com
missioner shall have power in all cases where he shall deem it important for 
the discharge of the duties of his office, to administer oaths, to issue subpoenas 
for witnesses and to examine them under oath and to enforce their attendance 
to the same extent and m the same manner as a justice of the peace may now 
do, and such witnesses shall be paid by the commissioner the same fees now 
allowed witnesses in justices' courts. 

2517. P o s s e s s i o n c o n s t r u e d ; s e i z u r e s . 21 G. A., ch. 52, § 15. Who
ever shall have possession or control of any7 imitation butter or imitation 
cheese contrary to the provisions of this act shall be construed to have pos
session of property with intent to use it as a means of committing a public 
offense within the meaning of chapter fifty of title twenty-five, of the code; 
provided^ that it shall be the duty of the officer who serves a search-warrant 
issued for imitation butter or imitation cheese, to deliver to the state dairy 
commissioner or to any person by such commissioner authorized in writing to 
receive tne same, a perfect sample of each article seized by virtue of such 
warrant, for the purpose of having the same analyzed and forthwith to re
turn to the person from whom it was taken, the remainder of each article 
seized as aforesaid. If any sample be found to be imitation butter or imita
tion cheese it shall be returned to and retained by the magistrate as, and for, 
the purpose contemplated by section forty-six hundred and forty-eight of the 
code [§ 6046], but if any7 sample be found not to be imitation butter or imita
tion cheese, it shall be returned forthwith to the person from whom it was 
taken. 

2518. Prosecutions; costs. 21 G. A., ch. 52, § 16. It shall be the duty 
of the court in each action for the violation of this act to tax as costs in the 
cause, the actual and necessary expense of analyzing the alleged imitation 
butter or imitation cheese which shall be in controversy7 in such proceeding 
provided that the amounts so taxed shall not exceed the sum of twenty-five 
dollars. I t shall be the duty of the [district or] county attorney, upon the 
application of the dairy commissioner, to attend to the prosecution in the 
name of the state of any7 suit brought for violation of any of the provisions 
of this act within his district, and in case of conviction he shall receive 
twenty-five per cent of the fines collected, which shall be in addition to any 
salary he may receive to be taxed as costs in the case. 

2 5 1 9 . A p p r o p r i a t i o n . 21 G. A., ch. 52, § 17. There is hereby appropri
ated for the purposes of this act the sum of twenty thousand dollars or so 
much thereof as shall be necessary not more than one-half of which shall be 
drawn from the state treasury prior to the first day of July A. D. 1887. The 
amount hereby appropriated shall be expended only under the direction and 
witn the approval of the executive council. And all salaries, fees, costs and 
expenses of every kind incurred in the carrying out of this law shall be drawn 
from the sum so appropriated. 

2520. 21 G. A., ch. 52, § 18. Chapter thirty-nine of the acts of the eight
eenth general assembly of Iowa and ail acts and parts of acts in conflict with 
this act are hereby repealed. 
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2 5 2 1 . 22 G. A., ch. 98, § 2. Section seventeen [§ 2519] is hereby repealed 
and the following enacted in lieu thereof— " T h e unexpended portion of the 
appropriation provided for by section seventeen of the fifty-second chapter of 
the acts of the twenty-first general assembly, is hereby7 appropriated for the next 
biennial period, or so much thereof as may be necessary for the proper carrying 
out of the purposes of the act; but not more than one-half of said unex
pended balance shall be drawn from the state treasury prior to the first day 
of May 1889. The amount hereby appropriated shall be expended only 
under the direction and with the approval of the executive council. And all 
salaries, fees, costs and expenses of every kind incurred in the carrying out of 
this law shall be drawn from the sum so appropriated." 

2 5 2 2 . 22 G. A., ch. 98, § 3. Said chapter fifty-two of the acts of the 
twenty-first general assembly as hereby amended is continued as a general 
and permanent statute. 

C H A P T E R 8d. 

THE PRACTICE OF PHARMACY, AND SALE OF MEDICINES AND POISONS. 

2523. Registry required; suits for prosecutions. 18 G. A., ch. 75, 
§ 1; 22 G. A., ch. 71, § 21. From and after the passage of this act it shall be 
unlawful for any person, not a registered pharmacist within the meaning of 
this act, to conduct any pharmacy, drug store, apothecary shop or store for 
the purpose of retailing, compounding or dispensing medicines or poisons, and 
any person violating the provisions of this section shall be liable to pay a 
penalty of five dollars for each day of such violation and cost of prosecution. 
Suits brought to recover any of the penalties provided for in this act or the 
acts to which it is amendatory shall be instituted in the name of the state of 
Iowa by the county7 attorney or under the direction and by the authority of 
the commissioners of pharmacy7 for the state of Iowa. In all cases brought 
under this act or the acts to which it is amendatory, the prosecution need not 
prove that the defendant has not the required pnarmacy certificate of regis
tration; if the defendant has such certificate he must produce it. 

A non-registered clerk may aid a pharma- supervision of the work: State v. Mullenhoff, 
cist under his supervision, but the pharmacist 74-371. 
must have immediate personal direction and 

2 5 2 4 . P e n a l t y . 18 G. A., ch. 75, § 2. I t shall be unlawful for the pro
prietor of any store or pharmacy to allow any person except a registered 
pharmacist to compound or dispense the prescriptions of physicians, or to re
tail or dispense poisons for medical use, except as an aid to and under the 
supervision of a registered pharmacist. Any7 person violating the provisions 
of this section shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be liable to a fine of not less than twenty-five dollars, nor more 
than one hundred dollars, for each and every such offense. 

2525. Commissioners of pharmacy. 18 G. A., ch. 75, §3; 21 G. A., 
ch. 83, § 1. The governor, with the advice of the executive council, shall ap
point three persons from among the most competent pharmacists of the state, 
all of whom shall have been residents of the state for five years, and of at 
least five years' practical experience in their profession, who shall be known 
and styled as commmissioners of pharmacy for the state of Iowa; one of 
whom shall hold his office for one year, one for two years, and the other for 
three years, and each until his successor shall be appointed and qualified; and 
each year thereafter another commissioner shall be so appointed for three 
years, and until a successor be appointed and qualified. If a vacancy occur 

VOL. 1—43 
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in said commission, another shall be appointed, as aforesaid, to fill the unex
pired term thereof. Said commissioners shall have power to make by-laws 
and all necessary regulations for the proper fulfillment of their duties under 
this act, without expense to the state; except that the secretary of state is 
authorized to furnish said commissioners with stationery and blanks necessary 
for their office, and said commissioners are authorized to administer oaths, 
and take and certify7 the acknowledgments of instruments in writing. 

[By § 132 the commission is required to make its report to the governor on odd-numbered 
years on or before September fifteenth.] 

This is a proper delegation of power: Hildreth v. Crawford, 65-339. 

2526. Registry of certificates; forfeiture; renewal. 18 G. A., 
ch. 75, § 4 : 19 G. A., ch. 137, § 1; 22 G. A., ch. 71, § 22; 22 G. A., ch. 106. 
The commissioners of pharmacy shall register in a suitable book, the names 
and places of residence of all persons to whom they issue certificates, and 
dates thereof. Druggists and pharmacists, who were registered without ex
amination, forfeit their registration when they have voluntarily sold, parted 
with, or severed their connection with the drug business for a period of two 
years at the place designated in certificate of registration. Should such party 
who has thus forfeited his registration wish to re-engage in the practice of 
pharmacy, he is required to be registered by examination as per section five 
[§ 2527], provided that registered pharmacists who remove to another locality, 
and re-engage in the practice of pharmacy within a- period of two years, and 
have paid to the commission of pharmacy the sum of one dollar on or before 
the twenty-second day7 of March of each y7ear, as provided in this chapter, 
such registered pharmacist shall not be required to register by examination, 
but his former registration shall be in full force and effect. Every registered 
pharmacist, who desires to continue his profession, shall, on or before the 
twenty-second day of March of each year, pay to the commission of pharmacy 
the sum of one dollar, lor which he shall receive a renewal of his certificate 
unless his name has been stricken from the register for violation of law. It 
shall be the duty of each registered pharmacist, before changing his locality 
as designated in his certificate of registration, to notify the secretary of the 
commission of pharmacy of his new place of business, and for recording the 
same and certification thereto, the secretary shall be entitled to receive fifty 
cents for each certificate. I t shall be the duty of every registered pharmacist 
to conspicuously post his certificate of registration in his place of business. 
Any7 person continuing in business, who shall fail or neglect to procure his 
annual renewal of registration, or who shall change his place of business with
out complying with this section, or who shall fail to conspicuously post his 
certificate of registration in his place of business, shall for each such offense be 
liable to a fine of ten dollars for each calendar month during which he is so 
delinquent. 

A pharmaeist who was in business before to an examination, cannot compel the commis-
t l v law took eiiect and was registered without sioners to issue him a new certificate without 
examination, and then removed to another such examinat ion: Branijf v. Weaver, 72-641. 
place, and has tor two years failed to submit 

2 5 2 7 . E x a m i n a t i o n ; d i p l o m a . 18 G. A., ch. 75, § 5. The said commis
sioners of pharmacy shall, upon application, and at such time and place, and 
in such manner as they may determine, examine, either by a schedule of ques
tions, to be answered and subscribed to um'er oath, or orally7, each and every 
person wTho shall desire to conduct the busu esi of selling at retail, compound
ing, or dispensing drugs, medicines or chemicals for medicinal use, or com
pounding or dispensing physicians' prescriptions as pharmacists, and if a 
majority7 of said commissioners shall be satisfied that said person is compe
tent and fully qualified to conduct said business of compounding or dispensing 
drugs, medicines or chemicals for medicinal use, or to compound and dispense 
physicians' prescriptions, they shall enter the name of such person as a regis-
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tered pharmacist in the book provided for in section four of this act [§ 2526]; 
and all graduates in pharmacy having a diploma from an incorporated college 
or school of pharmacy that requires a practical experience in pharmacy of not 
less than four years before granting a diploma, shall be entitled to have their 
names registered as pharmacists by said commissioners of pharmacy without 
examination. 

2528. Fee . 18 G. A., ch. 75, § 6. The commissioners of pharmacy shall be 
entitled to demand and receive from each person whom they register and fur
nish a certificate as a registered pharmacist, without examination, the sum of 
two dollars; and from each and every person whom they examine orally, or 
whose answers to a schedule of questions are returned subscribed to under 
oath, the sum of five dollars, which shall be in full for all services. And in 
case the examination of said person should prove defective and unsatisfactory7 

and his name not be registered, he shall be permitted to present himself for 
re-examination within any7 period not exceeding twelve months next there
after, and no charge shall be made for such re-examination. 

2529. A d u l t e r a t i o n . 18 G. A., ch. 75, § 7. Every registered pharmacist 
shall be held responsible for the quality of all drugs, chemicals and medicines 
he may sell or dispense, with the exception of those sold in the original pack
ages of the manufacturer, and also those known as " patent medicines; " and 
should he knowingly, intentionally and fraudulently adulterate, or cause to be 
adulterated, such drugs, chemicals or medical preparations, he shall be deemed 
guilty of a misdemeanor, and, upon conviction thereof, be liable to a penalty 
not exceeding one hundred dollars, and in addition thereto, his name be 
stricken from the register. 

2530. Sole right to sell, except liquors. 18 G. A., ch. 75. § 8; 21 
G. A., ch. 83, § 2; 22 G. A., ch. 71, § 20. Pharmacists whose certificates of 
registration are in full force and effect, shall have the sole right to keep and 
to sell under such regulations as have been or may be established from time 
to time by the commissioners of pharmacy, all medicines and poisons, except
ing intoxicating liquors. 

Before the passage of 21 G. A., ch. 83, phar- sales of liquor for other purposes t h a n as 
macists could not sell intoxicating liquors medicine: State v. Harris, 64-287; State v. 
without permits obtained in accordance with Knowles, 57-669. 
the statutes regulating the sale of such l iquors: If sales are for unlawful purposes a phar-
State v. Mercer, 58-182; Stale v. Bissell, 67- macist has no protection in the pharmacy stat-
616; State v. Knowles, 57-669. ute , and the question of his guilt is to be de-

But that act made special provision for per- termined according to the rules applicable to 
mits to pharmacists, and superseded other other offenders; and a wr i t ten s ta tement by the 
statutes on tha t subject, and under it no bond purchaser tha t he is one to whom a sale may 
was required, and the permit was not limited properly be made, and tha t the liquor is de-
to one year : State v. Courtney, 73-619; State sired for proper purposes, will not protect the 
v. Mullenhoff, 74-271. [The provisions of this pharmacist in case of an unlawful sa le : Stale 
act with reference to permits are now repealed v. Thompson, 74-119. 
by 22 G. A., ch. 71, 8 20.] A pharmacist is liable for illegal sales as 

A pharmacist having been permitted under well as any other person : Slate v. Mullenhoff, 
former statutes to keep intoxicating liquors 74-271. 
without a permit for dispensing as medicine, If it is proven tha t persons drank intoxi-
it is error in a prosecution for keeping a nui- eat ing liquors in defendant 's pharmacy, that 
sance to allow evidence of the keeping of the fact would be presumptive evidence tha t the 
intoxicating liquor at such t ime when it was liquors so drank had been unlawfully sold or 
lawful : State v. Shank, 74-649. given to the party by defendant : State v. 

Under former statutes it was held tha t an Cloughly, 73-626. 
unregistered pharmacist could not defend, in Under the provisions of 21 G. A., ch. 83, now 
a prosecution for unlawfully keeping liquors repealed, wi th reference to sales to minors or 
for sale, on the ground that sales were made persons in the habit of becoming intoxicated, 
by a clerk who was registered, and for medic- it was held that a pharmacist was not exeus-
iual purposes only: State v. Norton, 67-641. able for ignorance of the fact that the person 

Also field tha t a licensed pharmacist selling to whom sale was made was a minor, or in the 
intoxicating liquors must use the utmost good habit of becoming intoxicated : Stale v. Ward, 
faith and ordinary caution, and show tha t the 75-637. 
liquor was only sold by him as medicine; and A registered pharmacist being now required 
his license would not protect him for artful to hold a permit and make monthly reports, 
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such permit does not prevent his being prose- Failure to make reports or selling at an ille-
cuted and convicted tor illegal sales, and his gal profit will not subject defendant to pun-
reports are admissible in evidence for the pur- ishment for unlawful sales where the sales are 
pose of showing the fact of illegal sales: otherwise legal: State v. Von Haltschuherr, 
State v. Smith, 74-580. 72-541. 

2531. Poisons, how retailed; liquors. 18 G. A., ch. 75, § 9. It shall 
be unlawful for any person, from and after the passage of this act, to retail anv 
poisons enumerated in schedules " A " and " B , " except as follows: Schedule A; 
arsenic, and its preparations, corrosive sublimate, white precipitate, red precipi
tate, biniodide of mercury, cyanide of potassium, hydrocyanic acid, strychnia, 
and other poisonous vegetable alkaloids, and their "salts, essential oil of bitter 
almonds, opium and its preparations, except paregoric and other preparations 
of opium containing less than two grains to the ounce; Schedule £, aconite, 
belladonna, colchicum, conium, nux vomica, henbane, savin, ergot, cotton root, 
cantharides. creosote, digitalis, and their pharmaceutical preparations, croton 
oil, chloroform, chloral hydrate, sulphate of zinc, mineral acids, carbolic acid 
and oxalic acid; without distinctly labeling the box, vessel or paper in which the 
said poison is contained, and also the outside wrapper or cover, with the name 
of the article, the word " poison," and the name and place of business of the 
seller. JN'or shall it be lawful for any person to sell or deliver any poison 
enumerated in schedules " A " and - ' B " unless, upon due inquiry, it be found 
that the purchaser is aware of its poisonous character, and represents that it is 
to be used for a legitimate purpose. Kor shall it be lawful for any registered 
pharmacist to sell any poisons included in schedule " A " without, before de
livering the same to the purchaser, causing an entry to be made, in a book 
kept lor that purpose, stating the date of sale, the name and address of the 
purchaser, the name ot the poison sold, the purpose for which it is represented 
by the purchaser to be required, and the name of the dispenser; such book to 
be always open for inspection by the proper authorities, and to be preserved 
for at least five years. The provisions of this section shall not apply to the 
dispensing of poisons, in not unusual quantities or doses, upon the prescriptions 
of practitioners of medicine. JSTor shall it be lawful for any licensed or regis
tered druggist or pharmacist to retail, or sell, or give away any alcoholic 
liquors or compounds as a beverage, and any violation of the provisions of this 
section shall make the owner or principal of said store or pharmacy liable to a 
fine of not less than twenty-five dollars, and not more than one hundred dol
lars, to be collected in the usual manner; and, in addition thereto, for repeated 
violations of this section his name shall be stricken from the register. 

The provision that it shall be unlawful for a intoxicating liquor as a beverage which is not 
licensed druggist to retail alcoholic liquors as authorized by statute, either at retail or whole-
a beverage applies to the sale in any form of sale: Torbert v. Clough, 72-220. 

2532. Itinerant vender of drugs; license; appropriation. 18 
G. A., ch. 75, § 10; 19 G. A., ch. 137, § 2; 21 G. A., ch. 83, § 3. Any itinerant 
vender of any drug, nostrum, ointment or appliance of any kind, intended for 
the treatment of diseases or injury, who shall, by writing or printing, or any 
other method, publicly profess to cure or treat diseases, or injury7, or deformity, 
by7 any drug, nostrum, manipulation, or other expedient, shall pay a license 
of one hundred dollars per annum, to be paid to the treasurer of the commis
sion of pharmacy, whereupon the secretary of said commission shall issue such 
license for one year. Any person violating this section shall be deemed guilty 
of a misdemeanor, and shall, upon conviction, pay7 a fine of not less than one 
hundred nor more than two hundred dollars; all moneys received for licenses 
to be reported to the auditor of state. The sum of two thousand dollars per 
year, or as much thereof as may be necessary, is hereby appropriated out of 
the mone.vs so received for licenses, for the expenses of said commission, all 
exceeding said amount to be paid into the state treasury. 
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2533. Penalty for false representations. 18 G. A., ch. 75, § 11; 19 
G. A., ch. 137, § 3. Any person who shall procure, or attempt to procure, reg
istration for himself or for another under this act, by making, or causing to 
be made, anj7 false representations, shall be deemed guilty of a misdemeanor, 
and shall, upon conviction thereof, be liable to a penalty of not less than 
twenty-live nor more than one hundred dollars, and the name of the person 
so fraudulently registered shall be stricken from the register. Any7 person, 
not a registered pharmacist as provided for in this act, who shall conduct a 
store, pharmacy, or place for retailing, compounding or dispensing drugs, 
medicines or chemicals, for medicinal use, or for compounding or dispensing 
physicians' prescriptions, or who shall take, use or exhibit the title of regis
tered pharmacist, shall be deemed guilty of a misdemeanor, and, upon con
viction thereof, shall be liable to a penalty of not less than fifty dollars nor 
more than two hundred dollars. 

2534. Physicians'prescriptions; proprietary medicines; concen
trated lye. 18 G. A., ch. 75, § 12; 19 G. A., ch. 137, § 4; 21 G. A., ch. 83, 
§ 4 ; 22 G. A., ch. 81. Physicians dispensing their own prescriptions only, are 
not required to be registered pharmacists. Provided, that nothing in this act 
shall prevent any person not a registered pharmacist or not holding a permit, 
from keeping and selling proprietary medicines, and such other domestic rem
edies as do not include any intoxicating liquors or poisons, nor from selling 
concentrated lye and potash, provided however, that if any person sell or de
liver said concentrated lye or potash without having the word "poison" and 
the true name thereof written or printed upon a label attached to the vial, 
box, or parcel containing the same shall be punished by imprisonment in the 
county jail not more than thirty days, or by fine not exceeding one hundred 
dollars, but they shall not be compelled to register the sales of said lye and 
potash as required by section four thousand and thirty-eight, code of 1873, 
L§ 5359]. 

Where liquors are dispensed by a physician, tomers, such transaction is not protected under 
not upon his judgment as to the needs of the this section: State v. Cloughly, 73-626. 
patients, but upon the demands of his cus-

C H A P T E R 8e. 

PRACTICE OF DBNTISTEY. 

2535. Dentist must have license or diploma. 19 G. A., ch. 36, § 1. 
I t shall be unlawful for any person who is not at the time of the passage of 
this act engaged in the practice of dentistry in this state to commence such 
practice unless such person shall have received a license from the board of ex
aminers, or some member thereof as hereinafter provided, or a diploma from 
the faculty of some reputable dental college duly authorized by the laws of 
this state, or by some other of the United States, or by the laws of some for
eign country m which college or colleges there was, at the time of the issue 
of such diploma, annually delivered a full course of lectures and instructions 
in dental surgery. 

2 5 3 6 . B o a r d of e x a m i n e r s , 19 G. A., ch. 36, § 2. A board of exam
iners is hereby created wThose duty it shall be to carry out the purposes and 
enforce the provisions of this act. The members of said board shall be ap
pointed by the governor, and shall consist of five practicing dentists, who 
shall have been engaged in the continuous practice of dentistry m the state 
for five years or over, at the time of, or prior to, the passage of this act. The 
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term for which the members of said board shall hold their office shall be five 
years, except that the members of the board first to be appointed under this 
act shall hold their offices for the term of one, two, three, four and five years 
respectively, and until their successors shall be duly appointed. In case of 
vacancy occurring in said board, such vacancy shall be filled by the governor. 

2537. Organization and meetings of board. 19 G. A., ch. 36, § 3. 
Said board shall choose one of its members president, and one the secretary7 

thereof; and it shall meet at least once in each year, and as much oftener, 
and at such times and places, as it may deem necessary. A majority of said 
board shall at all times constitute a quorum, and the proceedings thereof shall 
at all reasonable times be open to public inspection. 

2538. Registry of practitioners. 19 G. A., ch. 36, § 4. It shall be the 
duty of every person who is engaged in the practice of dentistry in this state, 
within six months from the date of the taking effect of this act, to cause his 
or her name and residence, or place of business, to be registered with the said 
board of examiners, who shall keep a book for that purpose; and every per
son, who shall so register with said board as a practitioner of dentistry, may 
continue to practice the same as such without incurring any of the liabilities or 
penalties of this act. 

2539. Persons not registered must be examined. 19 G. A., ch. 36, 
§ 5. No person whose name is not registered on the books of said board as a 
regular practitioner of dentistry, within the limits prescribed in the preceding 
section, shall be permitted to practice dentistry in this state until such person 
shall have been duly examined by said board, and regularly licensed in ac
cordance with the provisions of this act. 

2540. Examination and license. 19 G. A., ch. 36, § 6. Any and all 
persons, who shall so desire, may appear before said board at any of its regu
lar meetings, and be examined with reference to their knowledge and skill in 
dental surgery7, and if such person shall be found, after having been so exam
ined, to possess the requisite qualifications, said board shall issue a license to 
such person to practice dentistry in accordance with the provisions of this act. 
But said board shall at all times issue a license to any7 regular graduate of any7 

reputable dental college, without examination, upon the payment by such 
graduate to the said board, of a fee of one dollar. All licenses issued by said 
board shall be signed by the members thereof and be attested by its presi
dent and secretary; and such license shall be prima facie evidence of the 
right of the holder to practice dentistry in the state of Iowa. 

2541. T e m p o r a r y l i cense . 19 G. A., ch. 36, § 7. Any member of said 
board shall issue a temporary7 license to any applicant upon the presentation by 
such applicant of the evidence of the necessary qualifications to practice den
tistry ; and such temporary7 license shall remain in force until the next regular 
meeting of said board occurring after the date of such temporary license and 
no longer. 

2542. P e n a l t y . 19 G. A , ch. 36, § 8. Any person who shall violate any 
of the provisions of this act shall be liable to prosecution, before any court of 
competent jurisdiction, upon information, and upon conviction shall be fined 
not less than twenty-five dollars, nor more than fifty dollars, for each and 
every offense. 

2543. Pees; compensation; report. 19 G. A., ch. 36, § 9. In order 
to provide the means for carrying out and maintaining the provisions of this 
act, the said board of examiners may charge each person applying to or ap
pearing before them for examination for license to practice dentistry a fee of 
two dollars; and out of the funds coming into the possession of the board 
from the fees so charged, the members of said board may7 receive as compen
sation the sum of five dollars for each day actually engaged in the duties of 
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their office. And no part of the salary or other expenses of the board shall 
ever be paid out of the state treasury. All moneys received m excess of said 
per diem allowance shall be held by the secretary of said board as a special 
fund for meeting the expenses of said board, he giving such bond as the board 
shall from time to time direct. The said board shall make an annual report 
of its proceedings to the governor, by the fifteenth of November of each year, 
together with an account of all moneys received and disbursed by them pur
suant to this act. 

2 5 4 4 . R e g i s t r y of l i c e n s e s ; p e n a l t y . 19 G. A., ch. 36, § 10. Any per
son who shall be licensed by said board to practice dentistry7, shall cause his 
or her license to be registered with the county clerk of any county, or coun
ties, in which such person may desire to engage in the practice of dentistry; 
and the county clerks of the several counties in this state shall charge for reg
istering such license a fee of twenty-five cents for each registration. Any 
failure, neglect, or refusal on the part of any person holding such license to 
register the same with the county clerk, as above directed, for a period of six 
months, shall work a forfeiture of the license; and no license, when once for
feited, shall be restored, except upon the payment to the said board of exam
iners of the sum of twenty-five dollars, as a penalty for such neglect, failure, or 
refusal. 

2 5 4 5 . E x t r a c t i n g t e e t h . 19 G. A., ch. 36, § 11. Nothing in this act shall 
be construed to prevent persons from extracting teeth. 

C H A P T E R 8/. 

THE PBACTICE OF MEDICINE. 

2546. Qualifications required; graduates; examination. 21 G. A., 
ch. 104, § 1. Every person practicing medicine, surgery or obstetrics, in any 
of their departments, within this state, shall possess the qualifications re
quired by this act. If a graduate in medicine such person shall present his or 
her diploma to the state board of examiners, for verification as to its genuine
ness. If the diploma is found genuine, and is issued by a medical school 
legally organized and in good standing, of which the state board of examiners 
shall determine, and if the person presenting and claiming such diploma be 
the person to whom the same was originally granted, then the state board of 
examiners shall issue its certificates to that effect signed by not less than five 
physicians thereof, representing one or more physicians of the schools on the 
board, and such certificate shall be conclusive as to right of the lawful holder 
to practice medicine, surgery, and obstetrics within this state. If not a grad
uate the person practicing medicine or surgery within this state, unless he or 
she shall have been in continuous practice m this state, for a period of not less 
than five years, of which he or she shall present to the state board of exam
iners satisfactory evidence m the form of affidavits, shall appear before said 
state board of examiners, and submit to such examination as said board may 
require. All examinations shall be conducted in writing, and all examination 
papers, together with the reports, and action of the examiners thereon, shad 
be preserved as the records of the said board for a period of five years, during 
which time they shall remain open for inspection at the office of the said state 
board of examiners. Such examinations shall be m anatomy, physiology, gen
eral chemistry, pathology, therapeutics, and the principles and practice of 
medicine, surgery and obstetrics. Provided, that each applicant upon receiv
ing from the secretary of the board an order for an examination shall receive 
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also a confidential number, which he or she shall place upon his or her exam
ination papers so that when said papers are passed upon by the examiners, the 
latter shall not know by what applicant said papers have been prepared. That 
upon each day of examination all candidates be given the same set or sets of 
questions. I t is further provided that the examination papers shall be marked 
upon the scale of one hundred, and that in order to secure a license, it shall be 
necessary7 for the applicant to attain such average as shall hereafter be deter
mined by the state board of examiners, and if such examination be satisfac
tory to at least five physicians of said board, representing the different schools 
of medicine on the board, the board shall issue a certificate which shall entitle 
the lawful holder thereof to all the rights and privileges herein provided, and 
the physicians and the secretary of the state board of health shall constitute, 
and be deemed a board of examiners for the purpose of this act. 

2547. Seal; certificates; meetings. 21 G. A., ch. 104, § 2. The state 
board of examiners shall procure a seal within sixty days after the passage of 
this act, and through the secretary of said board shall receive applications for 
certificates and examinations. The president, or any member of the board, 
shall have the authority to administer oaths and take testimony in all matters 
relating to their duties as examiners aforesaid. The board shall provide three 
forms of certificates: One for persons in possession of genuine diplomas, one 
for candidates examined by the board, and one for persons who have prac
ticed medicine or surgery in any of its departments for five years as provided 
.n this act. Said certificate shall be signed by not less than five physicians of 
the board, and this number may act as an examining board in the absence of 
the full board: Provided that one or more members of the different schools 
of medicine represented in the state board of health shall also be represented 
in the board of examiners. The board of examiners shall hold meetings at 
such places as will best accommodate applicants residing in different portions 
of the state, and at any such time as they shall deem best, and due notice of 
the tune and place of such meetings shall be published. 

2 5 4 8 . Cer t i f i ca te o n d i p l o m a . 21 G. A., ch. 104, § 3. The board shall 
examine all diplomas submitted to them for such purpose to determine their 
genuineness and the rightful ownership of the person presenting the same. 
The ailidavit of the applicant and holder of any diploma that he or she is the 
person therein named, and is the lawful possessor thereof, shall be necessary 
to verify the same, with such other testimony as the board may require. 
Diplomas and accompanying affidavits may be presented in person or by proxy. 
If the diploma shall be found genuine, and in possession of the person to whom 
it was issued, the state board of examiners shall, upon the payment of a fee of 
two dollars, to the secretary of the board, issue a certificate to the holder of 
such diploma, and no further fee or sum shall be demanded or collected from 
said applicant by7 said board for such certificate. If the diploma shall be 
found to be fraudulent, or not lawfully in possession of the holder or owner 
thereof, the person presenting such diploma or holding or claiming possession 
thereof, shall be deemed guilty of a misdemeanor, and on conviction thereof, 
before any7 court of competent jurisdiction, be fined not less than twenty dol
lars, nor more than one hundred dollars. 

2 5 4 9 . R e c o r d i n g ce r t i f i ca te . 21 G. A., ch. 104, § 4. Every person hold
ing a certificate issued by the state board of examiners, shall, within sixty 
days after the date of such certificate, have the same recorded in the office of 
the county recorder in the county wherein he resides, and should he remove 
from one county to another to practice medicine, surgery, or obstetrics, his 
certificate must be recorded in the county to which ho removes. The county 
recorder shall indorse upon the certificate the date of record, and he shall be 
entitled to charge and receive a fee of fifty cents for his services, the fee to be 
paid by the applicant. 
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2 5 5 0 . H o w r e c o r d e d . 21 G. A., ch. 104, § 5. The county recorder shall 
record in a book provided for that purpose, a complete list of the certificates 
presented for record, and the date of their issue by the state board of examin
ers. If the certificate is issued by reason of a diploma, the name of the medi
cal college conferring the same, and the date when conferred shall be recorded; 
and when such certificate shall have been granted upon the examination of 
the board, or because of five years' practice in the state,-such fact shall be re
corded. Said records shall be open for inspection during business hours. 

2551. Pees; compensation. 21 G. A., ch. 104, § 6; 22 G. A., ch. 66. 
Candidates for examination shall pay in advance to the secretary of tho state 
board of examiners, a fee of ten dollars, which fee, together with tho fees 
received for certificates, shall defray the entire expense of the aforesaid board 
of examiners, and the balance shall be turned over to the state treasurer for 
the benefit of the school fund, except such an amount as will pay each member 
of the board ten dollars per day during the time he is in actual attendance 
upon the session of the said board for the purpose of performing the duties 
required of him under this act, and, as will pay7 the secretary of the board such 
a salary as they may allow, not to exceed live dollars per day during the time 
he is actually engaged in performing the work of the board under this act, 
and each member of .the board of examiners shall also receive a sufficient 
amount to defray his actual and necessary expenses while in the discharge of 
the duties herein provided. Any one faiiing to pass the required examination 
shall be entitled to a second examination within twelve months without fee; 
provided that any applicant for examination by notice in writing to the secre
tary shall be entitled to an examination within three months from the time of 
said notice and a failure to give such opportunity, shall entitle such applicant 
to practice without the certificate required by this act until the next regular 
meeting of said board. Provided further, the board may also issue certificates 
to persons, who, upon application present a certificate of having passed a sat
isfactory examination before any other state board of medical examiners, upon 
the payment of the fee provided in section three [§ 2548.] 

2552. Refusal of certificate; revocation. 21 G. A., ch. 104, § 7. The 
state board of examiners may refuse to grant a certificate to any person, who 
has been convicted of a felony committed in the practice of his profession or in 
connection therewith or may revoke certificates for like cause, or for palpable 
evidence of incompetency, and such refusal or revocation shall prohibit such 
person from practicing medicine, surgery or obstetrics, provided, such refusal or 
revocation of a certificate can only be made with the affirmative vote of at 
least five physicians of the state board of examiners, in which number shall be 
i „ mided one or more members of the different schools of medicine represented 
iv- said board; and provided further, that the standing of a legally chartered 
medical college, from which a diploma may be presented, shall not be ques
tioned except by a like vote. 

2553. Who deemed practitioner. 21 G. A., ch. 104, § 8. Any person 
shall be deemed as practicing medicine, surgery or obstetrics or to be a physi
cian within the meaning of this act, who shall publicly profess to be a physi
cian, surgeon, or obstetrician, and assume the duties, or who shall make a 
practice of prescribing or of prescribing and furnishing medicine for the sick, 
or who shall publicly profess to cure or heal, by any means whatsoever, but 
nothing in this act shall be construed to prohibit students of medicine, surgery 
or obstetrics, from prescribing under the supervision of preceptors, or gratuitous 
service in case of emergency, nor shall this act extend to prohibit women who 
are at this time engaged in the practice of midwifery nor to prevent the ad
vertising, selling or prescribing natural mineral waters flowing from wells or 
springs nor shall this act apply to surgeons of the United States army or navy, 
marine hospital service, nor to physicians as defined herein who have been in 
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practice in this state for five consecutive years, three years of which time shall 
have been in one locality; provided, such physican shall furnish the state 
board of examiners satisfactory evidence of such practice, and shall procure 
the proper certificate, as provided in this act, and for wdiich certificate such 
physician shall pay the secretary of the state board of examiners a fee of two 
dollars, and said board shall issue to the applicant such certificate; nor shall 
this apply to registered pharmacists when filling prescriptions, nor shall it be 
construed to interfere with the. sale of patent or proprietary medicines in the 
regular course of trade. 

2554. Penalty for practicing without compliance. 21 G. A., ch. 
104, § 9. Any person who shall practice medicine or surgery within this state, 
without having complied with the provisions of this act, and who is not em
braced in any of the exceptions or after being prohibited from so doing as 
provided in section seven of this act [§ 2552], shall be deemed guilty of a mis
demeanor, and shall, on conviction thereof, be punished by a fine of not less 
than fifty7 nor more than one hundred dollars, or by imprisonment in the county 
jail not less than ten days, nor more than thirty days. 

2 5 5 5 . P e n a l t y for f r a u d . 21 G. A., ch. 104, § 10. Any person who shall 
file, or attempt to file, with the state board of examiners, as his or her own, 
the diploma of another person, or who shall file, or attempt to file, with the 
county recorder the certificate of another person, as his or her own, or who 
shall file or attempt to file a diploma or certificate with the true name erased 
therefrom and the claimant's name inserted, or who shall file or attempt to file 
any forged affidavit of identification, shall be deemed guilty of the crime of 
forgery7. 

2 5 5 6 . T i m e of t a k i n g effect. 21 G. A., ch. 104, § 11. The penalties, as 
provided in this act, or violations thereof, shall not be enforced prior to the 
first day of January, A. D. 1887. 

2 5 5 7 . 21 G. A., ch. 104, § 12. All acts and parts of acts in conflict with 
this act are hereby repealed. 

CHAPTER 8g. 

T H E STATE BOARD Otf HEALTH. 

2 5 5 8 . A p p o i n t m e n t . 18 G. A., ch. 151, § 1. The governor, with the 
approval of the executive council, shall appoint nine persons, one of wThom 
shall be the attorney-general of the state (by virtue of his office), one a civil 
engineer, and seven physicians, who shall constitute a state board of health. 
The persons so appointed shall hold their offices for seven years: provided, 
that the terms of office of the seven physicians first appointed shall be so 
arranged by lot that the term of one shall expire on the thirty-first day of 
January of each year; and the vacancies thus occasioned, as well as all other 
vacancies otherwise occurring, shall be filled by the governor, with the ap
proval of the executive council. 

2 5 5 9 . P o w e r s a n d d u t i e s . 18 G. A., ch. 151, § 2. The state board of 
health shall have the general supervision of the interests of the health and life 
of the citizens of the state. They shall have charge of all matters pertaining 
to quarantine; they shall supervise a state registration of marriages, births 
and deaths, as hereinafter provided; they shall have authority to make such 
rules and regulations and such sanitary7 investigations as they may, from time 
to time, deem necessary for the preservation or improvement of public health; 
and it shall be the duty of all police officers, sheriffs, constables, and all other 
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officers of the state to enforce such rules and regulations, so far as the effi
ciency and success of the board may7 depend upon their official co-operation. 

[The board is required to cause the prosecution of persons violating the law as to the sale 
of canned goods. See §5377.] 

2560. Clerk of court to keep registry; repor t ; fees. 18 G. A., ch. 
151, § 3 ; 19 G. A., ch. 140. The clerk of the district [and circuit] court[s] of 
each of the several counties in the state shall be required to keep separate books 
for the registration of the names and postoffice address of physicians and 
mid wives, for births, for marriages, and for deaths, which record shall show 
the names, date of birth, death or marriage; the names of parents and sex 
of the child, when a birth; and when a death, shall give the age, sex and cause 
of death, with the date of the record and the name of the person furnishing 
the information. Said books shall always be open for inspection without fee, 
and the clerks of said courts shall be required to render a full and complete 
report of all births, marriages and deaths to the secretary of the board of 
health, annually, on the first day of October of each year, and at such other 
times as the board may direct; for which service the clerk shall receive, in 
addition to the compensation already allowed him by law, the sum of ten 
cents for each birth, marriage, or death so recorded by him, and the further 
sum of ten cents for each one hundred words of written matter contained in 
said report, the same to be paid out of the county fund. 

2561. Forms furnished. 18 G. A., ch. 151, § 4. It shall be the duty of 
the board of health to prepare such forms for the record of births, marriages 
and deaths as they may7 deem proper ; ' the said forms to be furnished by the 
secretary of said board to the clerk[s] of the district [and circuit] court[s] of 
the several counties, whose duty it shall be to furnish them to such persons as 
are herein required to make reports. 

2562. Physicians and midwives to register and report. 18 G. A., 
ch. 151, § 5. I t shall be the duty of all physicians and midwives in this state 
to register their names and postoffice address with the clerk of the district 
[and circuit] court[s] of the county where they reside, and said physicians and 
midwfives shall be required, under penalty of ten dollars, to be recovered in 
any court of competent jurisdiction in the state at suit of the clerk of the 
courts, to report to the clerk of the courts, within thirty days from the date 
of their occurrence, all births and deaths which may come under their super
vision, with a certificate of the cause of death, and such other facts as the 
board may require, and the blank forms furnished as hereinafter provided. 

This statute, so far as it authorizes the board ity of the state, and may be attained in the 
of health to require a physician to report in- exercise of its police power: Robinson v. Ham-
f ormation as to birth and deaths, is not uncon- ilton, 60-134. 
stitutional. Its objects are within the author-

2563. Report by parent ; by clerk. 18 G. A., ch. 151, § 6. When 
any birth or death shall take place, no physician or midwife being in attend
ance, the same shall be reported by the parent to the clerk of the district [and 
circuit] court[s] within thirty days from the date of its occurrence, and if a 
death, the supposed cause of death, or if there be no parent by the nearest of 
km not a minor, or if none, by the resident householder, where the birth or 
death shall have occurred, under penalty provided in the preceding section of 
this act. Clerks of the district [and circuit] court[s] shall annually, on the 
first day of October of each year, send to the secretary of the state board 
of health a statement of all births and deaths recorded in their offices for 
the year preceding said date under a penalty of twenty-five dollars in case of 
failure. 

2564. Coroners to report . 18 G. A., ch. 151, § 7. The coroners of the 
several counties shall report to the clerk of the courts, all cases of death which 
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may come under their supervision, with the cause or mode of death, etc., as 
per form furnished, under penalty as provided in section five of this act [§ 2562]. 

2 5 6 5 . P e n a l t i e s ; spec i a l f u n d . 18 G. A., ch. 151, § 8. All amounts 
recovered under the penalties of this act shall be appropriated to a special 
fund for carrying out the object of this law. 

2 5 6 6 . M e e t i n g s of b o a r d . 18 G. A., ch. 151, § 9. The first meeting of 
the board shall be within twenty days after its appointment, and thereafter m 
May and November of each year, and at such other times as the board shall 
deem expedient. The November meeting shall be in the city of Des Moines; 
a majority of the members of the board shall constitute a quorum. They 
shall choose one of their number to be president and shall adopt rules and by
laws for their government, subject to the provisions of this act. 

2567. Secretary; compensation. 18 G. A., ch. 151, § 10; 20 G. A., ch. 
173. They shall elect a secretary who shall perform the duties prescribed by 
the board and by this act. He shall receive a salary which shall be fixed by the 
board, not exceeding twelve hundred dollars per anuum. He shall, with the 
other members of the board receive actual traveling and other necessary ex
penses incurred in the performance of official duties; but no other member of 
the board shall receive a salary. The president of the board shall monthly 
certify the amount due the secretary, and on presentation of said certificate, 
the auditor of state shall draw his warrant on the state treasurer for the 
amount. 

2 5 6 8 . B i e n n i a l r e p o r t . 18 G. A.,ch. 151, § 1 1 ; 22 G. A., ch. 82, § 37. 
I t shall be the duty of the board of health to make a biennial report, through 
their secretary or otherwise, in writing to the governor of the state, and such 
report shall include so much of the proceedings of the board, such informa
tion concerning vital statistics, such knowledge respecting diseases and such 
instruction on the subject of hygiene as may be thought useful by the board 
for dissemination among the people, with such suggestions as to the legisla
tive action as they may deem necessary. 

[As to report and its publication, see §§ 117-131.] 

2569. Annual appropriation; office. 18 G. A., ch. 151, § 12; 20 G. A., 
ch. 173. The sum of five thousand dollars per annum, or so much thereof as 
may be necessary, is hereby appropriated to pay the salary of the secretary, 
meet the contingent expenses of the office of the secretary and the expenses 
of the board and all costs of printing, which, together, shall not exceed the 
sum hereby appropriated. Said expenses shall be certified and paid monthly 
in the same manner as the salary of the secretary7. The secretary of state 
shall provide rooms suitable for the meeting of the board and office room for 
the secretary of the board. 

2570. L o c a l b o a r d s of h e a l t h . 18 G. A., ch. 151, § 13. The mayor and 
alderman of each incorporated city, the mayor and council of any incorpo
rated town or village, in the state, or the trustees of any township, shall have 
and exercise all the powers and perform all the duties of a board of health 
within the limits of the cities, towns and townships of which they are officers. 

[Other provisions as to local boards of health are found in §§ 532, 556-561, 783, 961-979.] 

2571. Officers; fees. 18 G. A., ch. 151, § 14. Every local board of health 
shall appoint a competent physician to the board, who shall be the health 
officer within its jurisdiction, and shall hold his office during the pleasure of 
the board. The clerks of the townships and the clerks and recorders of cities 
and towns shall be clerks of the local boards. The local boards shall also 
regulate all fees and charges of persons employed by them in the execution 
of the health laws and of their own regulations. 



AFTER CODE, § 1566.] STATE BOARD OF H E A L T H . 6 6 9 

2 5 7 2 . R e p o r t to s t a t e board . 18 G. A., ch. 151, § 15. I t shall be the 
duty of the health physician of every incorporated town, and also the clerk of 
the local board of health in each city or incorporated town or village in the 
state, at least once a year to report to the state board of health their proceed
ings, and such other facts required, on blanks, and in accordance with instruc
tions received from said state board. They shall also make special reports 
whenever required to do so by the state board of health. 

2 5 7 3 . R e g u l a t i o n s ; p e n a l t y . 18 G. A., ch. 151, § 16. Local boards of 
health shall make such regulations respecting nuisances, sources of filth, and 
cause of sickness within their jurisdiction, and on board any boats in their 
ports or harbors, as they shall judge necessary for the public health and 
safety; and if any person shall violate any such regulations, he shall forfeit a 
sum of not less than twenty-five dollars for every day during which he know
ingly violates or disregards said rules and regulations, to be recovered before 
any justice of the peace or other court of competent jurisdiction. 

Where the mayor and aldermen of a city purpose of commerce should be allowed 
constituting a board of health made a regula- within the city limits, held, t ha t such regula
tion tha t no hog-pen nor inclosure wherein t ions might be enforced by the c i ty : State V. 
swine are kept and fed otherwise than for Holcomb, 68-107. 

2 5 7 4 . N o t i c e to a b a t e n u i s a n c e . 18 G. A., ch. 151, § 17. The board of 
health of any city or incorporated town or village shall order the owner of any7 

property, place or building (at his own expense), to remove any nuisance, source 
of filth or cause of sickness, found on private property, within twenty7-four 
hours, or such other time as is deemed reasonable after notice served as here
inafter provided; and if the owner or occupant neglects to do so, he shall for
feit a sum not exceeding twenty dollars for every day during which he know
ingly and wilfully permits such nuisance or cause of sickness to remain after 
the time prescribed for the removal thereof. 

Exclusive jurisdiction to determine what tained against a person maintaining a nuisance 
constitutes a nuisance and to abate nuisances by one specially injured thereby without re-
is not conferred upon the local board of health, gard to the action of the board: Baker v. Bo-
A private action for damages may be main- hannan, 69-60. 

2 5 7 5 . A b a t e m e n t b y board . 18 G. A., ch. 151, § 18. If the owner or 
occupant fails to comply with such order, the board may cause the nuisance, 
source of filth or cause of sickness to be removed, and all expenses incurred 
thereby shall be paid by7 the owner, occupant or other person who caused or 
permitted the same, if he has had actual notice from the board of health of 
the existence thereof, to be recovered by civil action in the name of the state 
before any court having jurisdiction. 

2 5 7 6 . T e n e m e n t s . 18 G. A., ch. 151, § 19. The board when satisfied, 
upon due examination, that any cellar, room, tenement, or building in its town, 
occupied as a dwelling-place, has become, by reason of the number of occu
pants, or want of cleanliness, or other cause, unfit for such purpose, and a 
cause of nuisance or sickness to the occupants or the public, may issue a no
tice, in writing, to such occupants, or any of them, requiring the premises to 
be put in a proper condition as to cleanliness, or, if they see fit, requiring the 
occupants to remove or quit the premises within such time as the board may 
deem reasonable. If the persons so notified, or any of them, neglect or refuse 
to comply with the terms of the notice, the board may7 cause the premises to 
be properly cleaned at the expense of the owners, or may remove the occu
pants forcibly and close up the premises, and the same shall not again be oc
cupied as a dwelling-place without permission, in writing, of the board. 

2 5 7 7 . Forc ib le entry . 18 G. A., ch. 151, § 20. Whenever the board of 
health shall think it necessary for the preservation of the lives or health of 
the inhabitants to enter a place, building or vessel in their township, for the 
purpose of examining into and destroying, removing or preventing any nui-
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sance, source of filth, or cause of sickness, and shall be refused such entry, any 
member of the board may make complaint, under oath, to any justice of the 
peace of his county, whether such justice be a member of the board or not, 
stating the facts of the case so far as he has knowledge thereof. Such justice 
shall thereupon issue a warrant directed to the sheriff or any constable of the 
county, commanding him to take sufficient aid, and being accompanied by two 
or more members of said board of health between the hours of sunrise and 
sunset, repair to the place where such nuisance, source of filth, or cause of 
sickness complained of may be, and the same destroy, remove or prevent, 
under the direction of such members of the board of health. 

2578. Removal of infected person. 18 G. A., ch. 151, § 21. When any 
person coming from abroad, or residing within any city, town, or township, 
within this state, shall be infected, or shall lately have been infected with 
small-pox or other sickness dangerous to the public health, the board of health 
of the city, town or township, where said person may be, shall make effectual 
provision in the manner in which they shall judge best for the safety of the 
inhabitants by removing such sick or infected person to a separate house, if it 
can be done without damage to his health, and by7 providing nurses and other 
assistance and supplies, which shall be charged to the person himself, his par
ents or other person who may be liable for his support, if able, otherwise, at 
the expense of the county to which he belongs. 

The board of health may, under this section, of health to provide for a sick person, regard-
erect a temporary building to which infected less of his settlement — as where the person is 
persons may be removed for isolation, and the a foreigner, not yet having acquired a settle-
county will be liable for the expenses thereof nient. The sick or afflicted person must in 
m case of the inability of the infected person such case be deemed to belong to the county 
or persons to pay such charge. Whether the where the relief becomes necessary: Ibid. 
infected person would be liable for such ex- The county is liable for the care of sick per-
penses in any event, doubted: Staples v. Plym- sons under stiid s ta tute only in case they or 
outh County, 62-364. the persons liable for their support are not 

The sick person is properly chargeable wi th able to make compensation therefor. The lia-
all expenses which may be incurred, as, in- bility of the county can be established only by 
eluding expenses of removal, if tha t plan is showing that the facts exist which are con-
adopted, or isolation, if tha t is adopted; and templated by the s tatute as rendering the 
in the lat ter case the expense of food furnished county liable, and the burden of proving these 
to the entire family during the period of isola- facts is therefore upon the party seeking to 
tion may be included; also, the supplying of establish such liabili ty: Gill v. Appanoose 
clothing in place of clothing worn by the fam- County, 68-20. 
ily which is burned. For all such expenses The board will not be bound by the actions 
which the sick person or those liable tor his of individual members in authorizing a physi-
support are unable to pay the county is ulti- cian to render services. Such action must be 
mateiv liable: Clinton v. Clinton County, 6 1 - by the board as a body: Young v. Blackhawk 
205. County, 66-460. 

I t is the imperative duty of the local board 

2579. Care without removal. 18 G. A., ch. 151, § 22. If any infected 
person cannot be removed without damage to his health, the board of health 
shall make provision for him as directed in the preceding section in the house 
in which he may be, and in such case they may cause the persons in the 
neighborhood to be removed and may take such other measures as may be 
deemed necessary for the safety of the inhabitants. 

2580. Warrant for removal. 18 G. A., ch. 151, § 23. Any justice of 
the peace on application under oath showing cause therefor by a local board 
or any7 member thereof, shall issue his warrant under his hand, directed to 
the sheriff or any constable of the county, requiring him under the direction 
of the board ot health to remove any person infected with contagious diseases, 
or to take possession of condemned houses and lodgings, and to provide nurses 
and attendants and other necessaries for the care, safety, and relief of the 
sick. 

2581. Meeting of local boards; report of clerk. 18 G. A., ch. 151, 
§ 2 4 ; 22 G. A., ch. 65. Local boards of health shall meet for the transaction 
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of business on the first Monday of April and the first Monday in October of 
each year, and at any other time that the necessities of the health of their 
respective jurisdictions may7 demand, and the clerk of each board shall trans
mit his annual report to the secretary of the state board of health within two 
weeks after the October meeting. Said report shall embrace a history of any 
epidemic disease which may have prevailed within his district. The failure 
of the clerk of the board to prepare, or cause to be prepared, and forward 
such report as above specified, shall be considered a misdemeanor for which 
he shall be subject to a fine of not more than twenty-five dollars. 

2 5 8 2 . 18 G. A., ch. 151, § 25. All laws in conflict with this act are hereby 
repealed. 

C H A P T E R 9. 

OF QUARTERLY BANK STATEMENTS. 

[For other provisions as to banks, see §§ 1788-1825.] 

2583. W h a t requ ired . 1570. All associations organized under the gen
eral incorporation laws of this state, for the purpose of transacting a banking 
business, buying or selling exchange, receiving deposits, discounting notes, 
etc., shall make a full, clear, and accurate statement of the condition of the 
association as hereinafter provided, which shall be verified by the oath of the 
president or vice-president, cashier or secretary, and two of the directors, 
which statement shall contain: 

1. The amount of capital stock actually paid in, and then remaining as the 
capital of such association; 

2. The amount of debts of every kind due to banks, bankers, or other per
sons, other than regular depositors; 

3. The total amount due depositors, including sight and time deposits; 
4. The amount subject to be drawn at sight then remaining on deposit with 

solvent banks or bankers of the country, specifying each city and town and 
the amount deposited in each and belonging to such association; 

5. The amount of gold and silver coin and bullion belonging to such associ
ation at the tune of making the statement; 

6. The amount then on hand of bills of solvent specie-paying banks; 
7. The amount of bills, bonds, notes, and other evidences of debt, discounted 

or purchased by such association, and then belonging to the same, specifying 
particularly the amount of suspended debts, the amount considered goodj the 
amount considered doubtful, and the amount in suit or judgment; 

8. The value of real or personal property7 held for the convenience of such 
association, specifying the amount of each; 

9. The amount of the undivided profits, if any7, then on hand; 
10. The total amount of all liabilities to such associations on the part of the 

directors thereof; which statement shall be forthwith transmitted to the au
ditor of state, and be by him filed in his office. [JR., § 1636.] 

2 5 8 4 . A d d i t i o n a l reports . 1571. The auditor of state shall, at any
time he may see proper, make or cause to be made, an examination of any7 as
sociation, as hereinafter provided, contemplated in this chapter, or he shall 
call upon any such association for a report of its state and conditipn as here
inbefore provided, upon any given day which has passed, as often as four-
times a year, and which reports the auditor shall cause to be published for one 
day in some daily newspaper published in the county where such association 
shall be located, or if there be no such newspaper published in said countv, 
then such report shall be published in some weekly newspaper printed in said 
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county for one week; the expenses of such publication shall be paid by each 
institution. 

2585. Insolvent; receiver appointed. 1572. If such auditor is satis
fied from said examination or reports that any such institution is insolvent, he 
shall direct the attorney-general to commence the proper proceedings, to have 
a receiver appointed and said institution wound up, and the assets thereof 
ratably distributed among the creditors thereof, giving preference in payment 
to depositors. 

2586 . Forfei ture . 1573. Any wilful failure or neglect of the proper 
officers of such association to comply with the provisions of this chapter, shall 
be regarded as a forfeiture of all the rights and privileges of such associa
tion. [R., § 1638.] 

2587 . Fa i lu re to repor t . 1574. Any officer whose duty it is made to 
make statement and publication as aforesaid, who shall wilfully neglect, or 
refuse to do so shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by a fine not less than one hundred dollars nor more 
than one thousand dollars, or by imprisonment not less than three months nor 
more than three years in the penitentiary. [E., § 1639.] 

^588. Existing associations; how affected; four statements re
qu i red each year . 1575. The provisions of sections fifteen hundred and 
seventy-three and fifteen hundred and seventy-four, of this chapter [§§ 2586, 
258? J, shall not apply7 to or be enforced against any such banking institution, 
or the officers thereof, who heretofore have been incorporated and come under 
the provisions of this chapter; provided, that on or before the first day of 
September, 1873, any such institution shall have shown by7 a statement of its 
condition to the satisfaction of the auditor of the state, that it is now in a 
sound condition. In no case shall more than four statements in one year be 
required. 

2589 . Amount of capital required. 1576. No association shall be or
ganized under the provisions of this chapter with a less amount of paid-up 
capital than fifty thousand dollars, except in cities or towns having a popula
tion not exceeding three thousand, where such association may be organized 
with a paid-up capital of not less than twenty-five thousand dollars. But no 
such association shall have the right to commence business until its officers-
elect, or its stockholders, shall have furnished to the auditor of state a sworn 
statement of the paid-up capital, and when the auditor of state is satisfied as 
to the fact, he shall issue to such association a certificate authorizing such as
sociation to commence .business, a copy of which shall be published as pro
vided in section fifteen hundred and seventy-one of this chapter [§ 2584]. 
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TITLE XII . 
OP EDUCATION. 

CHAPTER 1. 

OF T H E SDTEBIHTENDENT OP PUBLIC WSTKTJCTION'. 

2590. Dut i e s . 1577. The superintendent of public instruction shall be 
charged with the general supervision of all the county superintendents and 
all the common schools of the state. He may meet county superintendents 
in convention at such points in the state as he may7 deem most suitable for the 
purpose, and by explanation and discussion endeavor to secure a more uniform 
and efficient administration of school laws. He shall attend teachers' insti
tutes in the several counties of the state, as far as may be consistent with the 
discharge of other duties imposed by law, and assist by7 lecture or otherwise 
in their instruction and management. He shall render a written opinion to 
any school officer asking it, touching the exposition or administration of any 
school law, and shall determine all cases appealed from the decision of county 
superintendents. [0., '51, § 1080; 10 G. A., ch. 52, § 5; 12 G. A., ch. 162, § 2.] 

If the superintendent should announce a ferent one rendered it will be presumed, in 
decision differing from the decision actually the absence of any showing on the subject, 
rendered, he possesses the power to recall such that it was done for a proper cause and within 
announcement and publish the decision cor- a proper time and that no rights had been ac-
reetly, or if mistakenly he should render the quired under his decision. The second decision 
decision, he could, before rights had been ac- is to be regarded as the final judgment reu-
quired under it and within proper time, upon dered: Desmond v. Independent Dist., 71-23. 
discovering his mistake, recall it and decide As to provision for traveling expenses, see 
rightly. If the decision is recalled and a dif- § 5014. 

2 5 9 1 . Office. 1578. An office shall be provided for him at the seat of 
government, in which he shall file all papers, reports, and public documents, 
transmitted to him by the county superintendents each year, separately, and 
hold the same in readiness to be exhibited to the governor, or to a committee 
of either house of tho general assembly, at any time when required; and he 
shall keep a fair record of all matters pertaining to his office. [G, '51, § 1078; 
10 G. A., ch. 52, " 4.] 

2592. Publication of school laws. 1579; 18 G. A., ch. 150, § 1; 22 
G. A., ch. 59. After the adjournment of the eighteenth general assembly and 
every four years thereafter, if deemed necessary, he may cause to be printed 
and bound in cloth the school laws, and all amendments thereto, with such 
notes, rulings, forms and decisions as may7 seem of value to aid school officers 
in the proper discharge of their duties. Appropriate reference shall be made 
to the previous law that has been amended or changed so as clearly7 to indicate 
the effect of such amendments or changes. He shall send to each county 
superintendent a number of copies sufficient to supply each school district in 
his county with one copy of such school lawrs, with decisions. He shall also 
cause to be printed and bound in paper covers the school laws with notes and 
with forms necessary to be used in carrying out the school laws. Provided 
that he shall furnish each of the members of the board of directors with one 
copy of the laws bound in paper covers, which shall be turned over to their 
successors in office. [C , '51, §§ 1083. 1085; 10 G. A., ch. 52, § 8; 12 G. A., 
ch. 162, § 2.] 

VOL. 1 — 43 
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2593. Amendments; how published. 18 G. A., ch. 150, § 2. After 
such sessions of the general assembly as the state superintendent shall not 
deem it necessary7 to publish the laws, as provided for in section one of this 
act j_§ 2592], he shall cause to be published in pamphlet form all the amend
ments -o the school laws passed by such general assembly7, in sufficient num
ber to supply each of the county superintendents and school officers of the 
LLate with one copy free of charge, which said amendments shall be sent to 
tho sevei'-i1 county superintendents lor distribution. 

[See. 1560 is repealed by 17 G. A., ch. 102.] 

2 5 9 4 . I o w a S c h o o l J o u m a L 1581. He may, if he deem if expedient, 
subscr'be for a sufficent number of copies of the Iowa School Journal, or of 
such other educational journal published in the state as he may7 select to fni-
nish each county superintendent with one copy, and his certificate of having 
thus subscribed, shall be authority for the auditor of state to issue his warrant 
for the amount of said subscriptions; provided, he shall cause to be inserted in 
the journal he may so select a correct copy of any decision he may deem it nec
essary to make for the efficient carrying out of the school law. [10 G. A., ch. 
52, §7.] 

[The 'vords "of copies " in tho second line are erroneously omitted in the printed Code.] 

2 5 9 5 . R e p o r t t o a u d i t o r . 1582. He shall, annually, on the first day of 
January, report to the auditor of state the number of persons in each county 
between the sges of five and twenty-one years. [Same, § 9.] 

2 5 9 6 . R e p o r t t o g o v e r n o r . 1583; 22 G. A., ch. 82, § 29. He shall make 
to the governor, biennially a report which shall em brace, first, a statement of 
the condition of the common schools of the state; the number of district town
ships and subdistricts therein; the number of teachers; the number of schools; 
the number of school-houses and the value thereof; the number of persons be
tween five and twenty-one years of age; the number of scholars in each county 
that have attended school the previous year, as returned by the several county 
superintendents; the number of books in the district libraries; and the value 
of all apparatus in the schools and such other statistical information as he 
may deem important. Second, such plans as he may have matured for the 
more pel feet organization and efficiency7 of common schools. l i e shall cause 
one thousand copies of his report to be printed, and shall present it to the gen-

* era! assembly on the second day of its session. [C., '51, § 1086; Same, § 10.] 
2 5 9 7 . A p p o i n t t e a c h e r s ' i n s t i t u t e s . 1584. Whenever reasonable as

surance shall be given by7 the county superintendent of any county to the 
superintendent of public instruction, that not less than twenty teachers desire 
to assemble for the purpose of holding a teachers' institute in said county7, to 
remain in session not less than six working days, he shall appoint the time and 
place of said meeting, and give due notice thereof to the county superintend
ent; and for the purpose of defraying the expenses of said institute there is 
hereby appropriated out of any moneys in the state treasury not otherwise ap
propriated, a sum not exceeding fifty dollars annually for one such institute 
m each county7 held as atoresaid, which the said superintendent shall immedi
ately transmit to the county superintendent in whose county the institute shall 
be held, who shall therewith defray the necessary expenses of the institute, 
and, if any balance remains, he shall pay the same into the county treasury 
and the same shall be credited to the teachers' fund. [10 G. A., ch 52, § 11. j 
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C H A P T E R la. 

STATE EDUCATIONAL BOAKD OF EXAMINEES. 

2598. W h o c o n s t i t u t e b o a r d . 19 G. A., ch. 167, § 1. The superintend
ent of public instruction, the president of the state university, the principal of 
the state normal school, and two persons, to be appointed by the executive 
council, one of whom shall be a woman, for terms of four years: Provided, 
that of the two first appointed, one shall be for two years: and provided 
further, that no one shall be his own successor in said appointments; are 
hereby7 constituted a stale board of examiners, with the superintendent of 
public instruction as, ex-officio, its president. 

2 5 9 9 . P u b l i c e x a m i n a t i o n . 19 G. A., ch. 167, § 2. The board shall 
meet at such times and places as its president shall direct for transaction of 
business, and shall hold annually at least two public examinations of teach
ers, at each of which examinations one member of the board shall preside, 
assisted by such well qualified teachers, not to exceed two in number, as the 
board of examiners may elect. Said board may adopt such rules, not incon
sistent herewith and with the statutes of Iowa, as they may7 deem proper; and 
said board shall keep a full record of their proceedings, and a complete regis
ter of all persons to whom certificates and diplomas are issued. 

2600. State certificates and diplomas. 19 G. A., ch. 167, § 3. Said 
board shall have power to issue state certificates and state diplomas to such 
teachers as are found, upon examination, to possess good mora) character, 
thorough scholarship, clear and comprehensive knowledge of didactics, and suc
cessful experience in teaching. 

2801. Branches for examination. 19 G. A., ch. 167, § 4. Candidates 
for state certificates shall be examined upon the following branches: orthogra
phy, reading, writing, arithmetic, geography, English grammar, book-keeping, 
physiology, history of the United States, algebra, botany, natural philosophy, 
drawing, civil government, constitution and laws of Iowa, and didactics; and 
candidates for state diplomas shall pass examination upon all branches required 
by candidates for state certificates and m addition thereto in geometry, trigo
nometry, chemistry, zoology, geology, astronomy, political economy7, rhetoric, 
English literature and general history, and such other branches as the board 
of examiners may require. 

2602. How long valid; revocation. 19 G. A., ch. J67, §5. A state 
certificate shall authorize the person to whom it is issued to teach in any pub
lic school of the state for the term of five years from the date of its issue, and 
a state diploma shall be valid for the life of the person to whom it is issued: 
Provided, that any state certificate, and any7 state diploma, may be revoked 
by the board of examiners for any cause of disqualification, on well-founded 
complaint entered by7 any comity superintendent of schools. 

2 6 0 8 . P e e . 19 G. A., ch. 167, § 6. The fee for each state certificate shall 
be three dollars, and for each state diploma live dollars, which fee shall be 
paid before examination to such person as the board of examiners may desig
nate from their on n number, and the same shall be paid into the state treasury7, 
when so collected: Provided, that if said applicant shall fail in said examina
tion, one-half of the fee shall be returned. 

2 6 0 4 . R e g i s t r a t i o n . 19 G. A., ch. 167, § 7. Every holder of a state cer
tificate, or of a state diploma shall have the same registered by the county 
superintendent of schools of the county in which he wishes to teach, before 
entering upon his work, and each county superintendent of schools is required 
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to include in his annual report to the superintendent of public instruction a 
full account of the registration of state certificates and diplomas. 

2605. C o m p e n s a t i o n of board. 19 G. A., ch. 167, § 8. Each member 
of the state education board of examiners, and each person appointed by said 
board to assist in conducting examinations as provided for in section two of 
this act [§ 2599], shall be entitled to receive for the time actually employed in 
such service his necessary expenses: And provided further, that each member 
of said board, not a salaried officer, shall, in addition to his necessary ex
penses, receive the sum of three dollars per day7 he or she is actually employed 
in said examination, which amounts shall be certified by the superintendent of 
public instruction; and the auditor of state is hereby authorized to audit and 
draw his warrant for the same upon the treasurer of state: Provided, the ag
gregate amount for any one year shall not exceed three hundred dollars. 

2606. A c c o u n t s of m o n e y s . 19 G. A., ch. 167, § 9. The board of ex
aminers shall keep a detailed and accurate account of all moneys received and 
expended by them, which, with a list of the names of persons receiving cer
tificates and diplomas, shall be published by the superintendent of public in
struction in his annual report. 

C H A P T E R 2. 

OF T H E STATE UNIVERSITY. 

2607. O b j e c t s ; c o u r s e of s t u d y . 1585. The objects of the state 
university7, established by the constitution at Iowa City, shall be to provide 
the best and most efficient means of imparting to young men and women on 
equal terms, a liberal education and thorough knowledge of the different 
branches of literature, the arts and sciences, with their varied applications. 
The university, so far as practicable, shall begin the courses of study in its 
collegiate and scientific departments, at the points where the same are com
pleted in high schools; and no student shall be admitted who has not previ
ously completed the elementary studies, in such branches as are taught in the 
common schools throughout the state. [R., § 1926; 10 G. A., ch. 59; 13 G. A., 
ch. 87, § 1.] 

The state university is not a corporation and port of the state university construed in view 
cannot bo sued: Weary v. Stale University, of the character of the institution and the 
42-:ii55. intention of the legislature with reference 

A statute making appropriation for the sup- thereto: State v. Sherman, 46-415. 

2 6 0 8 . C o n t r o l of. 1586. The university shall never be under the exclu
sive control of any religious denomination wrhatever. [R., § 1930; C , '51, 
§ 1020; 10 G. A., ch. 59, § 6; 13 G. A., ch. 87, § 1.] 

2609. Board of regents. 1587; 16 G. A., ch. 147; 21 G. A., ch. 181. 
The university shall be governed by a board of regents, consisting of the gov
ernor of the state, who shall be president of the board by virtue of his office, 
the superintendent of public instruction, who shall be a member by virtue of 
his oilice, together with one person from each congressional district of the 
state, who shall be elected by the general assembly. [10 G. A., ch. 59, § 3 ; 
13 G. A., ch. 87, § 3.] 

2610. M e m b e r s c l a s sed . 1588. The members of said board shall be 
divided into three classes, consisting of tw7o each. The number in each class, 
as the congressional districts of the state increase, shall be kept as nearly equal 
as practicable, and the members in each class shall hold office for the term of 
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six years from their election and until their successors are elected and quali
fied. The general assembly shall elect members every two years, as the terms 
of office of the respective classes expire. The board of regents shall fill all 
vacancies occurring therein, except when the legislature is in session, and the 
persons so appointed shall hold their offices until the next session of the gen-

a eral assembly. [10 G. A., ch. 59, §§ 3, 4, 15; 13 G. A., ch. 87, § 4.] 

2611. D e p a r t m e n t s ; degrees . 1589. The university shall include a 
collegiate, scientific, normal, law, and such other departments, with such 
courses of instruction and elective studies as the board of regents may deter
mine; and the board shall have authority to confer such degrees, anil g ran t 
such diplomas and other marks of distinction as are usually conferred and 
granted by other universities. [10 G. A., ch. 59. §§ 2, 10; 13 G. A., ch. 87, 
§5.] 

2612. M e e t i n g of; specia l . 1590. The meetings of the board of regents 
shall be held at such times as the board may appoint. The president of the 
board may call special meetings when he deems it expedient, or special meet
ings may7 be called by any three members of the board. [10 G. A., ch. 59, 
§ 1 5 ; 13 G. A., ch. 87, §6.] 

2 6 1 3 . E x e c u t i v e c o m m i t t e e ; p o w e r ; d u t i e s . 1591. An executive 
committee, consisting of three competent and responsible persons, shall be 
appointed by the board of regents, who shall audit all claims, and whose 
chairman shall draw all orders for such audited claims on the treasurer, but 
before payment such orders shall be countersigned by the secretary. Said 
committee shall keep a specific and complete record of all matters involving-
the expenditure of money, w7hich record shall be submitted to the board of 
regents at each regular meeting of the same. [13 G. A., ch. 87, § 7.] 

2614. S e c r e t a r y ; r e c o r d s ; b o o k s . 1592. The board of regents shall 
elect a secretary, who shall hold his office at the pleasure of the board. H e 
shall record all the proceedings of the board of regents, and carefully preserve 
all its books and papers. His books shall exhibit what parts of the university 
lands have been sold, when the same were sold and at what price, and to 
whom, on what terms, what portion of the purchase money has been paid, 
and when paid, on each sale, how much is due on each sale, by whom and 
how secured, and when payable, what lands remain unsold, where situated, 
and their appraised value, if appraised, or their estimated value, if not ap 
praised. His books shall also show how the permanent fund of the university 
has been invested, the amount of each kind of stocks, if any, with the date 
thereof and when due, and the interest thereon and when and where payable, 
the amount of each loan, if any, and when made, and payable to whom, and 
how secured, and at what rate of interest, and when and where payable. 
"When any further sales of lands, or further instruments shall be made, the 
secretary shall enter the same upon his books as above set forth. The secre
tary shall countersign and register all orders for money on the treasurer, and 
the treasurer shall not pay an order on him for money unless the same be 
countersigned by the secretary. [10 G. A., ch. 59, § 12; 13 G. A., ch. 87, § 8.J 

2615. T r e a s u r e r ; b o n d ; d u t i e s . 1593. The board of regents shall 
elect a treasurer, who shall hold his office at the pleasure of the board. He 
shall keep a true and faithful account of all moneys received and paid out by7 

him, and before entering upon the duties of his office he shall take and sub
scribe an oath that he will faithfully perform the duties of treasurer; and he 
shall also give a bond in the penaity of not less than fifty thousand dollars, 
conditioned for the faithful discharge of his duties as treasurer, and that he 
will at all times keep and render a true account of moneys received by him as 
such treasurer, and of the disposition he has made of the same, and that he 
will at all times be ready to discharge himself of the trust, and to pay over 
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when required; which bond shall have two or more good sureties, and shall be 
approved as to its form and the sufficiency of its sureties by7 the board of re
gents, and also the auditor and secretary of state, and shall be filed in the 
office of the latter. [Same chs., § 9.] 

[The word " sureties," in the eleventh line, is erroneously printed " securities " in the Code j 

2 6 1 6 . T r e a s u r e r ' s a c c o u n t s . 1594. The treasurer of the university • 
shall have a set of books, in which he shall keep an accurate account of all 
transactions relative to the sale and disposition of university lands, and the 
management of the fund arising therefrom; which books shall exhibit what 
narts and portions of land have been sold, at what prices and to whom, and 
how the proceeds have been invested, and on what securities, and what lands 
still remain unsold, where situated, and of what value respectively. [R., 
£ 1937; 10 G. A., ch. 59, §§ 9, 16; 13 G. A., ch. 87, § 10.] 

[As to issuing patents to lands sold where the certificates have been lost, see §§ 103, 104.] 

2 6 1 7 . Not i ce of defaul t in. p a y m e n t s . .1595. The treasurer shall, on 
tho first day7 of June and December of each year, notify in writing each per
son in default of payment of either principal or interest of funds loaned by or 
due IO the university7, and shall cause suit to be commenced against such delin
quents, when, in his judgment, the best interest of the institution requires it. 
«i0 G. A., ch. 59, § 9; 13 G. A., ch. S7, § 11.] 

£ 3 1 8 . P r e s i d e n t a n d p r o f e s s o r s ; s a l a r i e s . 1596. The board of regents 
sha'l enact laws for the government of the university, and shall appoint a 
pie-)1 dent and the requisite number of professors and tutors, together with 
such other officers <„s they may7 deem expedient, and shall determine the sal-
•iues of such officers, the compensation of the secretary7 and treasurer, ami 
the amount of fees to bo paid for tuition. They shall remove any officer con
nected with the university, when, in their judgment, the good of the institu
tion requires it. [R., § 1934; 10 G. A., ch 59, J? 11 ; 13 G. A., eh. 87, § 12.] 

2 6 1 9 . A p p a r a t u s ; l i b r a r y . 1597. The board of regents is authorized 
Io expend such portion of the income of the university fund as it may deem 
expedient, in the purchase oi apparatus, library, and a cabinet of natural his
tory, in providing suitable means to keep and preserve the same, and in pro
curing all other necessary facilities for giving instruction. [R., § 1935; same 
ens., §13.] 

2620. C a b i n e t of n a t u r a l h i s t o r y . 1598. All specimens of natural 
history and geological and mineralogical specimens, which are or hereafter 
ind^ be collected by the state geologist of Iowa, or by any others appointed 
b\7 the slate to investigate its natural history and physical resources, shall be-
loag to and be the property of the state university, and shall form a part of 
its cabinet of natural history, which shall be under the charge of the profes
sor of that department. [R , § 1931; 10 G. A., ch. 59, § 7; 13 G. A., ch. 87, 
§3 1.] 

2 d 2 1 . Sa le of l a n d s ; i n v e s t m e n t of f u n d s . 1599. No sales of lands 
belonging to the university shall boreal ter take place unless the same shall 
have been decided upon at a regular meeting of the board of regents, or at 
one called ior that paiticular purpose, and then only in the manner, upon the 
notice, and on the terms whicb. ihe board shall prescribe; and no member of 
the board shall be either directly or indirectly interested in an)7 purchase of 
such Janus upon sale, nor shall the secretary or treasurer be so interested. I t 
fsuail be lawful for the board to invest any portion of the permanent endow
ment fund, not otherwise invested, as well as any surplus income which -s not 
immediately required ior other purposes, in United States stock, or stocks of 
the state of Iowa, or by note and mortgage on unincumbered real estate, the 
value of which, aher deducting the -'alue of all perishable improvements 
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thereon, shall be double the amount of the sum loaned, and hold the same for 
the university, either as a permanent fund, or as an income to defray current 
expenses, as said board of regents may deem expedient. I t shall not be law
ful for the board to use any portion of the permanent fund for the ordinary 
expenses of the institution. [R., § 1398; 13 G. A., ch. 87, § 15.] 

Where (he pmchaser of state university land his own laches from demanding' a specific per-
failed loi i 'lee years to pay instalments of formance of such contract or from K covering 
inteie^-t U J r the contract of sale, and tho payments made the reunder : Jhemi v. State 
trustee-, or the university thereupon, arid in Univeisity, 22-185. 
accoidance with its. terms, forfeited the con- And held, tha t the repeal of § 1052 of the 
tiact, and afterward resold the land to a th i rd Code of '31, which authorized such forfeiture, 
party lor less than was owiry- thereunder, did not deprive the universi ty of it--, equi table 
held, that the first purchaser was estopped by r igh t s : Ibid. 

2 8 2 2 . P r e s i d e n t ' s r e p o r t . 1000. The president of the university shall 
make a report on the fifteenth day7 of September preceding the meeting of the 
general assembly7, to the board of regents, which shall exhibit the condition 
and progress of the institution in its several departments, the different courses 
of study pursued therein, the branches taught, the means and methods of in
struction adopted, the number of students, with their names, classes, and resi
dences, and such other matters as he may deem proper to communicate. 
[Same, § 16.] 

2kJaa. R e g e n t s ' r e p o r t . 1601; 22 G. A., ch. 82, § 29. The board of re
gents sn<)ll, on the first day of October preceding each regular meeting of the 
general a. afmbly, make a report to the superintendent of public instruction, 
which report, with that of the president of the university, shall be embodied 
in the said superintendent's report to tne governor. The report of the board 
of regents shall contain the number of professors, tutors, and other oiiicers, 
with the compensation of each, the condition oi the university fund, and the 
income received therefrom, the amount ol expenditures, and the items thereof, 
with such other information and recommendations as they may deem expe
dient to lay oeforo the general assembly. [Same chs., § 17.] 

[Further as lo the time of report and its publication, see ^§ 117-131.] 

2 6 2 £ . Compensation. 1602. The regents shall receive no compensation 
except ior mileage m traveling to and from the meetings of the board, which 
sliaLi be at the same rate, and computed in the same manner, as the mileage 
ailo^ ed to members of the general assembly. The auditor of state is iiereby 
authorized lo audit and allow the claims for such attendance, for not more 
than three meetings annually. [10 G. A.., ch. 59, § 5; 13 G. A., ch. 87, § 18.] 

[Tiiis section is modified as to compensation of regents by § 5104.] 

2 € 2 5 . M e m b e r of g e n e r a l a s s e m b l y n o t e l ig ible . 1603. No member 
of the general assembly snail be eligible to the office of regent during the term 
for winch he was so elected. 

2 8 ^ 6 . E n d o w m e n t . 17 G. A., ch. 76, § 1. There is hereby appropriated 
out oi any money in the state treasury, not otherwise appropriated, the sum 
of twenty thousand dollars annually7 to the state university as an endowment 
fund lor said institution, to be paid in instalments of five thousand dollars 
each; the first instalment of five thousand dollars to be paid on the first day 
of J uly, 1878, and the same sum quarterly7 thereafter. 

2 6 2 7 . H o w d r a w n . 17 G. A., ch. 76, § 3. The money hereby appropri
ated shall be drawn from the state treasury7 by the treasurer of said state uni
versity, on the order of the executive committee appointed by the board of 
regents of said university, countersigned by the secretary thereof under the 
university seal. 

2 6 2 8 . A d d i t i o n a l a n n u a l a p p r o p r i a t i o n . 20 G. A., ch. 115, § 1. 
There is hereby appropriated out of any money7 m the state treasury not other-
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wise appropriated, for the support of the state university in the several de
partments and chairs, and in aid of the income fund and for the development 
of the institution, the sum of eight thousand dollars annually. 

2 6 2 9 . P r e p a r a t o r y d e p a r t m e n t . 17 G. A., ch. 115, § 1. After the first 
day of July, 1879, no part of the funds belonging to or appropriated for the 
state university shall be used for the support of the preparatory or non-collegiate 
course of studies heretofore taught in said university. 

O H A P T E E 3. 

OF THE STATE AGRICULTURAL COLLEGE AND FARM. 

2630. Board of t r u s t e e s . 1604; 20 G. A., ch. 76, § 1. The lands, rights, 
powers, and privileges, granted to and conferred upon the state of Iosva by 
the act of congress entitled, " An act donating public lands to the several 
states and territories which may provide colleges for the benefit of agricult
ure and the mechanic arts," approved July second, 1862, are hereby accepted 
by the state of Iowa, upon the terms, conditions, and restrictions contained in 
said act, and there is hereby established an agricultural college and model 
farm, to be connected with the entire agricultural and mechanical interests of 
the state; the said college and farm to be under the control and management 
of a board of trustees consisting of one person from each congressional dis
trict of the state. JBut the present board of trustees shall continue as members 
of the board of trustees from their several congressional districts until their 
terms of office expire. IR., § 1711; Ex. S., 9 G. A., ch. 26, § 1; 11 G. A., ch. 
47, § 1.] 

2631. Election and term of trustees; vacancies. 1605; 20 G. A., 
ch. 76, § 2. Of the members of said board representing the different con
gressional districts there shall be elected by this general assembly one to serve 
two years, four to serve tour years, and three to serve six years from the first 
day of Hay, A. 1). 1884, and as the term of office of the members of the board 
expire, the general assembly7 shall elect their successors whose term of office 
shall be six years. The board of trustees shall fill all vacancies occurring 
therein, except when the legislature is in session, and the persons so appo.nted 
shall hold their office until the next session of the general assembly after such 
appointment: but neither the president nor any other officer or employee of 
the college and farm, nor any member of the general assembly, shall be eligi
ble as trustees. [11 G. A., ch. 47, § 2.] 

2 6 3 2 . P o w e r s . 1606; 16 G. A., ch. 119. The board of trustees shall have 
power: 

1. To elect a chairman from their own number, a president of the college 
and farm, a secretary, a treasurer, professors and other teachers, superintend
ents of departments, a steward, a librarian and such other officers as may be 
required lor the transaction of the business of the board; also to fix the sal
aries of ofiicers and prescribe their duties; and to appoint substitutes who 
shall discharge the duties of such officers during their temporary absence; 

2. To manage and control all the property of the college and farm, whether 
real or personal; 

3. To make all rules and regulations for the government of the college and 
farm; 

4. To establish rules regulating the number of hours which shall be devoted 
to manual labor, and to fix the compensation therefor; provided, no student 
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shall be exempt from labor except in cases of sickness or other infirmity, or 
where students from the advanced classes may be employed as teachers; 

5. To arrange courses of study and practice, and to establish such professor
ships as they may deem best to carry into effect the provisions of this chap
ter; also to prescribe conditions of admission to the college; 

6. To grant diplomas, on the recommendation of the faculty, to any student 
who has completed either of the industrial courses prescribed by said board, 
or an equivalent thereof; 

7. To remove any officer by a majority vote of all the members of the board 
of trustees; 

8. To direct the expenditure of all appropriations which the general assem
bly shall from time to time make to said college and farm, and the income 
arising from the congressional grant, and from all other sources; 

9. To keep a full and complete record of their proceedings, and to do such 
other acts as are found necessary to carry out the intent and meaning of this 
chapter. [14 G. A., ch. 62.] 

2 6 3 3 . Q u o r u m . 1607. A majority of the trustees shall be a quorum for 
the transaction of business. 

2 6 3 4 . C o m p e n s a t i o n . 1608. The trustees shall receive as their compen
sation five dollars a day for each and every day actually employed in the dis
charge of their duties, and five cents per mile for each and every mile actually 
traveled on such business; provided, that no member shall receive compensa
tion for more than thirty dayrs in each year. 

[This section is modified as to compensation of trustees by § 5104.] 

2 6 3 5 . A u d i t i n g . 15 G. A., ch. 7, § 1. The auditor of state is hereby au
thorized to audit and allow the claims of the board of trustees from and after 
the first day of September, 1873, in accordance with section sixteen hundred 
and eight of the code of 1873 [§ 2634], 

2 6 3 6 . A n n u a l m e e t i n g s . 1609. The annual meetings of the board of 
trustees shall be held at the agricultural college on the second Wednesday of 
•November. 

2637. College year; report of trustees. 1610; 16 G. A., ch. 159, §9. The 
college year shall begin on Thursday after the second Wednesday in Novem
ber of each year, and end on the second Wednesday of November of the fol
lowing year. The biennial report of the board of trustees shalL be filed in 
the office of the governor, not later than the first day of December preceding 
the regular meeting of the general assembly. 

[For provisions as to the time of making the report and its publication, see §§ 117-121.] 

2 6 3 8 . P o w e r a n d d u t y of p r e s i d e n t . 1611. The president of the col
lege and farm shall control, manage, and direct the affairs of the college and 
farm herein established, subject to such rules as may be prescribed by the 
board of trustees, and shall report to said board at their annual meeting in 
November, and at such other times as they7 shall direct, all his acts as such 
president, and the condition of the several departments of the college and 
farm, together with his recommendations for the future management thereof. 

2 6 3 9 . Of s e c r e t a r y . 1612. The secretary shall keep the documents and 
u record of the proceedings of the board of trustees, and conduct their offi
cial correspondence. All acts of the board of trustees as to the management, 
disposition, or use of the lands, funds, or other property of the institution 
shall be entered in the record of its proceedings, and said record shall show 
how each member voted on each proposition. l i e shall also make the biennial 
report of the board to the general assembly. Upon the election of any per
son to an office under said board, he shall give notice thereof to the secretary 
of state, l i e shall also keep an account with the treasurer, charging him with 
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all money paid to him from any7 source, and crediting him with the amounts 
paid out by him upon the order of the board of audit, which account shall be 
balanced monthly. 

2 6 4 0 . B o a r d of a u d i t . 1613. The president and secretary shall con
stitute a board of audit, who shall, under the rules of the board of trustees, 
examine all bills presented for payment, and no bills shall be paid without 
their joint indorsement thereon; provided, that no bill shall be so audited for 
whose payment the board of trustees has not made appropriation; also, the 
said board of audit shall examine the treasurer's books and vouchers monthly, 
and at such other times and so often as they shall deem necessary. All the 
proceedings as contemplated in this section shall be reported by the secretary 
to the board of trustees at each meeting thereof. 

2 6 4 1 . T r e a s u r e r ; e l e c t i o n ; d u t i e s . 1014. The treasurer shall receive 
and keep all notes and other evidence of indebtedness, contracts, and all 
moneys aris.ng from the income of the congressional grant, from the appro
priations of the general assembly, from the sales of the products of the farm, 
from the payments of students, and from all other sources, and shall pay out 
the same upon bdls duly audited as above prescribed, and he shall retain such 
bills with the receipt for their payment as his vouchers; but no bill shall be 
paid for which appropriation had not been made by the board of trustees. He 
bhall keep an accurate account of the revenue and expenditures of said col
lege and farm from all sources, and m such manner that the receipts and dis
bursements of each and every one of the several lepartments thereof shall be 
apparent at ail times, and the gams or lo.ses in such departments shall be 
cureiully set torth ; and he shall report to the board of trustees at their annual 
meeting in November, and at such other times as they shall direct, l i e shall 
also execute duplicate receipts of all money received by him, specifying the 
source from which received, and the fund to which it belongs, one of which 
must be hied with the secretary7, and no receipt for money paid him shall be 
valid unless the duplicate is so filed. The treasurer shall be elected annually, 
and give a bond every year m double the highest amount of money likely to 
be in his hands at any one time, with such sureties as the executive council 
shall prescribe, and said bond shall be filed in the office of secretary oi' slate, 
and Ihe treasurer may appoint a deputy who shall reside at the college, and 
the hoard of trustees shall iix the compensation to be paid to such deputy, and 
the Irtasurer shall be responsible on nis official bond for all acts done by such 
deputy. 

2 6 4 2 . Offices ; o a t h . 1615. The president and secretary7 shall have their 
respective oliices at the college, and aiey, with the treasurer, shall take and 
prescribe the oath provided m section one hundred and twenty-six, chapter 
nine, title two of this code [§ 163J. 

[Sec. 1616 jr, repealed by 15 G. A., ch. 71, § 3.] 

2 G 4 3 . Sa le of l a n d s . 20 G. A., ch. 72, § 1. The trustees of the Iowa state 
agricultural college and farm are hereby authori/ed to sell the lands granted 
to the s.ate of Iowa by an act of congress entitled " A n act donating public 
landb to tne several states ar.d territories which may provide colleges ior the 
benefit oi agi-iculture and mechanic arts," approved July second, 1862. Such 
sale shall be for car.h, or upon a partial credit not exceeding ten years, at such 
appraised value as shall be fixed by said trustees. All deferred payments shall 
draw interest at the rate of eight per cent, per annum, payable annually m 
advance. Upon a failure to pay the annual interest or principal within sixty 
days after it becomes due and within sixty days alter notice thereof in writing 
by mail or otherw.se from the trustees or land agent of said college to the 
holder of the lease shall have been given, the purchaser shall forfeit all claim 
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to said land and the improvements made thereon and all sums paid on said 
contract, unless in the opinion of the trustees an extension should be allowed. 

Proceedings had for the condemnation of a made parties, will be binding upon a subse-
rigJit of waj o\< - agricultural college land, to qnent purchaser of such propei ty : Chicago, 
•which tho ti jblecs of the college are properly M. & St. P. R. Co. v. Bean, 69-257. 

2 6 4 4 . Lease . 20 G. A., ch. 72, § 2. Said trustees are also authorized to 
lease the said lands for a term net exceeding ten years at an annual rent equal 
to eight per cent, per annum upon the appraised value of the tract, payable 
annually in advance, and the said lessee, his heirs or assign-, shall have the 
privilege of purchasing said tract of land at the expiration of the lease at the 
appraised value stated in the lease. The lessee failing to pay the annual in
terest upon said lease within sixty days after the same becomes due and within 
sixty days after notice thereof in writing by mail or otherwise from the 
trustees or land agent of said college to the holders of the lease shall have 
been given, shall forfeit his lease together with the interest paid thereon and 
improvements made on said lands. 

The legislature can fix and enforce the terms agricultural college belonging to the s late: 
and conuitiona of a lease or sale of lands of the Smith v. Trustees, 28-500. 

2 6 4 5 . R e n e w a l . 20 G. A., ch. 72, § 3. The said trustees are authorized 
at their option to cause (o be revived [reviewed] the purchase price of tho land 
so sold or leased, or which has been heretofore sold or leased before the same 
becomes due, upon such terms and conditions of payment as said trustees may 
deem for the best interest oi the institution. Said trustees may also renew 
leases as they expire, and when so renewed the leasehold estate shall be sub
ject to taxation as provided in chapter one hundred and sixty-nine of the acts 
of the nineteenth general assembly entitled, " An act to provide for taxation of 
leasehold estates in agricultural college lands," approved .March twenty-fifth, 
18&2 [§§ 2651-2657J. 

264.6. A s s i g n m e n t . 20 G. A., ch. 72, § 4. Leases heretofore issued by 
said trustees under the authority of former acts of the general assembly of this 
state and all renewals of such leases shall be deemed assignable and all trans
fers of such leases or renewals heretofore made shall be valid, and the owner, 
whether holding one or more than one such lease or renewal, who has made 
the annual payments therein required, shall be entitled to all the benefits of 
such conn act or contracts, and shall have the privilege of purchasing the tract 
or tracts of land so held by him as provided in the lease, and upon payment of 
the purchase money7 shall be entitled to a patent for the land described in said 
lease or leases. 

264?. Lauds acquired by purchase. 20 G. A., ch. 72, § 5. The said 
trustees are hereby authorized m like manner to sell or lease the lands belong
ing to the said Iowa agricultural college acquired by7 purchase with accumu
lated interest fund. 

2 6 4 8 . C e r t i f i c a t e ; p a t e n t . 20 G. A., ch. 72, § 6. Whenever a sale shall 
be made of any of said lands as hereinbefore provided, the president of the 
said agricultural college shall issue to the purchaser a certificate, countersigned 
by the secretary of sa.d board, stating the fact of purchase, the name of the 
puicuaser, description of land and the appraised value thereof. Upon pay
ment of such purchase price to the treasurer of state the purchaser or his 
assigns shall be entitled to a patent or patents for such tract or tracts of land. 
And upon presentation oi' such certnicate to the secretary of state with the 
receipt of the treasurer of state showing full payment of the purchase money 
and stating the amount thereof, said secs'etary7 of state shall issue to the pur
chaser or to his assignee a patent or patents for the tract or tracts of land 
therein described, which patents shill be signed, by the governor and secretary 
of state, as other patents or deeds ior lands conveyed by the state, and shall 
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vest in the purchaser all the right, title and interest of the state and of said 
college in and to the lands therein described. 

2 6 4 9 . I n v e s t m e n t of proceeds . 20 G. A., ch. 72, § 7. The principal of 
all moneys collected under the provisions of this act, shall be paid to and held 
by7 the treasurer of state, and shall be drawn out for the purpose of invest
ment on the order of the board of trustees, only when required to complete a 
loan. The interest collected shall be paid to the treasurer of the college upon 
the order of the board of trustees. 

2 6 5 0 . 20 G. A., ch. 72, § 8. Chapter seventy-one of the acts of the fifteenth 
general assembly entitled, " An act to regulate the leasing of the lands belong
ing to the Iowa state agricultural college,'' approved March nineteenth, 1874, 
and all acts and parts of acts conflicting with the provisions of this act are 
hereby repealed. 

2 6 5 1 . T a x a t i o n of l easeho ld interest . 19 G. A., ch. 169, § 1. In all 
cases where leases of lands executed by the trustees of the agricultural college 
have been, or shall hereafter be, renewed ten years after the date of the orig
inal lease has expired, the interest in such lands of the lessee, his heirs, or 
assigns shall be subject to assessment and taxation as real property. The 
value of such interest shall be ascertained by deducting from the value of 
such lands and the improvements thereon the amount required to be paid by 
the terms of the lease to acquire the title thereto. Such leasehold interest 
shall be assessed, taxed, and sold for delinquent taxes, and redemption from 
such sale be made or tax deed be issued, in all respects like other real estate, 
save as herein otherwise provided, with the same rights, liabilities, and effect, 
and the treasurer's tax deed shall operate as a full and complete assignment 
of said leasehold interest to the grantee named in such deed. 

2652. Payments after sale; redemption. 19 G. A., ch. 169, § 2. At 
any time after such leasehold interest shall have been sold for delinquent taxes 
the holder of the certificate of purchase may pay any interest or principal due 
by the terms of the lease, or do any other act necessary to prevent a forfeiture 
of such lease by the terms thereof, and the proper voucher for such payment 
shall be filed with the auditor of the county where the land is situated. No 
redemption from a sale of such land shall be allowed until tho amounts paid 
by the holder of the certificate of sale by virtue of this act, together with in
terest thereon at eight per cent, per annum from the dates of payment shall 
be paid to the auditor, with all other amounts required by law to complete 
such redemption, to be by him paid to the holder of such certificate, and the 
certificate of redemption shall show the amounts paid by the party redeeming 
on account of such lease. 

2 6 5 3 . Purchase . 19 G. A., ch. 169, § 3. Where any leasehold interest 
has been sold for delinquent taxes and a treasurer's deed issued thereon, the 
grantee in such deed named, his heirs or assigns, shall be entitled to purchase 
the land conveyed by such deed at the price and on the terms specified in the 
lease therefor then in force, and to receive a patent therefor. In case such 
lease shall expire before the holder of the certificate of sale shall be entitled 
to a treasurer's deed, such holder may pay the amount required by the terms 
of such lease to acquire the title in fee to said land, and receive a conveyance 
of the same, and after such conveyance is made, no redemption from the tax 
sale of the land thereby conveyed shall be allowed. 

2654. Certificate of sale, or tax deed. 19 G. A., ch 169, § 4. The 
right of the tax-sale purchaser or his assigns to pay any amount due by virtue 
of any7 lease shall be evidenced by a copy of the certificate of sale or treas
urer's deed, as the case may be, duly certified by the officer, or officers, exe
cuting the same, and m case no tax deed has been issued the auditor of the 
proper county shall further certify that redemption from the tax sale has not 
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been made. Such copy and certificate shall be filed with the secretary of the 
board of trustees and become a part of the records of his office. 

2 6 5 5 . B o a r d to certify. 19 G. A., ch. 169, § 5. The board of trustees 
shall cause to be certified to the auditor of each county in which leased col
lege lands are situated, on or before the first day of April, A. D. 1882, and 
on or before the fifth day of January of each year thereafter, a list of such 
lands held under renewed leases, together with the name of each lessee thereof, 
the date and terms of each lease, the amounts to be paid thereunder, and the 
dates when such amounts will become due. Each auditor of a county in 
which such lands are situated shall deliver to the assessor of each towmship, 
which contains any of said lands, on or before the first day of April, A. D. 
1882, and on or before the fifteenth day of January for each year thereafter, 
a list of such land situated in such township, together with a statement show
ing the lessee of each tract and the amounts to be paid by virtue of the lease 
thereon, and the dates of payment. 

2 6 5 8 . 19 G. A., ch. 169, § 6. Nothing in this act shall be so construed as 
to authorize the taxation ot an)7 leasehold interest under and by virtue of this 
act, for any year prior to 1882. 

2 6 5 7 . 19 G. A., ch. 169, § 7. All acts and parts of acts, so far as they con
flict with this act, are hereby repealed. 

2 6 5 8 . Money arising f rom sale of lands to be paid to state treas
urer . 1617; 16 G. A., ch. 91. The moneys arising from the sale of said lands 
shall be paid into the state treasury, and shall be invested by the state treas
urer subject to the approval of the executive council, in stocks of the United 
States, or of the states, or some other safe stocks, yielding not less than five 
per centum on the par value of said stocks as directed by the act of congress 
granting said lands, and the money arising from the interest on said stocks, 
on the deferred payments, and on the leases of said lands, as rental thereof, 
shall be paid over to the board of trustees, and may be loaned by said board 
of trustees on good and sufficient security when not needed to defray such ex
penses of the college, as said moneys are legally applicable to. 

[This section is evidently superseded by sections following.] 

2659. Management and investment of fund. 20 G. A., ch. 193, § 1. 
The board of trustees of the Iowa state agricultural college and farm, are 
hereby7 charged and intrusted with the management and investment of the 
endowment fund of said college, derived from the sale of the lands granted 
to the state oi IowTa by an act of congress entitled, " A n act donating public 
lands to the several states and territories which may provide colleges for the 
benefit of agriculture and mechanic arts," approved July second, 1862. Such 
investment may be in the stocks of the United States, or of the states, or some 
other safe stocks yielding not less than five per centum of the par value cf 
said stocks, as provided by7 act of congress granting said lands. Before the 
purchase of any such stocks shall be made the proposed investment shall be 
submitted to and approved by the state executive council. 

2 6 6 0 . L o a n of f u n d s . 20 G. A., ch. 193, § 2. Said board of trustees are 
also authorized to loan said fund upon approved real estate security in accord
ance with the following rules and regulations: 

First. Each loan shall be for a term not exceeding ten years, at a rate of 
interest to be fixed by said board not exceeding ten per centum, and not less 
than six per cent, per annum, payable annually7. 

Second. Each Joan shall be secured by a mortgage paramount to all other 
liens upon improved farm lands in the state of Iowa, and shall not exceed 
forty per cent, of the cash value of the mortgaged premises, exclusive of 
buildings. 

Third. Principal and interest shall be payable to the order of said board 
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at the office of the state treasurer at Des Moines, Iowa, and the notes and 
mortgages shall provide for the payment, by the borrower, of all expenses, 
attorneys' fees and costs, which shall be incurred in collecting the principal 

. and interest of such loans, or any part thereof, by reason of the default of 
such boi rower. 

Fourth. A register containing a complete abstract of such loan, and show
ing its actual condition shall be kept by the secretary7 of said board, and shall 
be at all times open to inspection. The attorney7-s;eneral, under the direction 
of the executive council, shall prepare all blanks, forms and instructions nec
essary7 to carry into effect the provisions of this section, and to keep the funds 
loaned as herein provided secure and unimpaired. 

2 6 6 1 . Financial agent. 20 G. A., ch. 193, § 3; 22 G. A., ch. 58, § 1. 
For the purpose of carrying into effect the provisions of this act, the said 
trustees are authorized to appoint a financial agent to receive applications and 
negotiate loans in accoidance with the conditions herein contained and to 
take clrirge of the foreclosure of the mortgages and collection of bonds 
from delinquent debtors to said fund when so directed by the said trustees. 
The trustees shall require any agent appointed under this act, before entering 
upon the discharge of his duties, to give bond with approved sureties in a 
penal sum to be determined by said board of trustees, which shall be at least 
double the amount of funds liable to come into his hands at any time, and 
shall be for the use and benefit of said Iowa state agricultural college and 
farm, and actions for breach of the conditions hereof may be brought in the 
name of said board of trustees. The appointment of such agent, and the 
bond given by him, shall be subject to approval by the state executive council. 
Such agent shall hold his office during the pleasure of the board of trustees. 

2662. Eond of financial agent. 22 G. A., ch. 58, § 2. It shall be 
the duty of said trustees upon the passage of this act to require the said 
financial agent to execute an additional bond in such sums as shall be fixed by 
the trustees conditioned for the faithful performance of the additional duties 
heroin required, and for the payment into the state treasury of all sums of 
money which shall come into his hands belonging to such endowment fund. 
And when any such agent shall hereafter be appointed by said trustees his 
bond as required by said section three [§ 2661] shall cover all the duties pro
vided in said original section and in this act. 

2 6 6 8 . S e c r e t a r y t o r e p o r t l o a n s . 20 G. A., ch. 193, § 4. The sec
retary7 of the board of trustees shall semi-annually report to the executive 
council, and to the board of trustees at every meeting, all loans made under 
tins act, giving a description of the security taken and the value thereof, the 
name of the borrower, length of time, and amount of loan and rate of interest. 

2 8 8 4 . F o r e c l o s u r e of m o r t g a g e s . 20 G. A., ch. 193, § 5. Foreclosure 
of mortgages taken under this act may be made in the name of the board of 
trustees of the Iowa state agricultural college and farm, and in case of sale 
on execution under such foreclosure the mortgaged premises may be bid off in 
the name of the state of Iowa, and if deed therefore be made, said premises 
shall be held by the state in trust ior the benefit of said agricultural college. 
Such land shall be subject to lease or sale the same as other land belonging to 
the college. 

2 6 S 5 . C o m p e n s a t i o n of a g e n t . 20 G. A., ch. 193, § 6. The agent pro
vided for by section three of this act [§ 2661] shall receive compensation to be 
fixed by said board of trustees at a rate not exceeding the sum of two thou
sand dollars per annum, and all necessary expenses while necessarily7 away 
from his office, in the discharge of his official duties, to be paid as other offi
cers, out of the treasury of the state. 

2 6 6 6 . M o n e y co l l ec t ed . 20 G. A., ch. 193, § 7. Moneys collected from 
delinquents shall be paid at once into the state treasury7. The principal of the 
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fund shall be kept by the treasurer of state and shall be drawn out for the 
purpose of investment as hereinbefore provided upon the order of the board 
of tiustoes subject to such restrictions as may7 be imposed by the attorney-
general and the state executive council. The treasurer of state shall make 
monthly reports to the secretary of the board of trustees showing all payments 
oi principal and interest and shall remit to the treasurer of the college all 
interest then in his hands, as shown by such reports. 

7:667. 20 G. A., ch. 193, § 8. All acts and parts of acts conflicting with 
the provisions of this act are hereby repealed. 

:k?GS. A g e n t s a p p o i n t e d ; b o n d . 1618. The trustees are hereby en-
do .. ed with all the necessary authority to appoint agents, or do any other acts 
necessary to carry7 out the provisions of the three preceding sections [§§ 2642-
Z(,J-O]. But no such agent shall be appointed with authority to receive any 
money until he has executed a good and sufficient bond to be approved by the 
trustees in a sum double the amount he will be likely to receive. And every 
such agent shall make a monthly statement under oath to the college treas
urer of the amount received by him, and transmit therewith all funds shown 
to be in his hands. 

2 6 6 9 . T u i t i o n f ree . 1619. Tuition in the college herein established shall 
be forever free to pupils from the state over sixteen years of age, who have 
been residents ol this state six months previous to their admission. Each 
county in this state shall have a prior right to tuition for three scholars from 
such county; the remainder equal to the capacity of the college shall be by7 

the trustees distributed among the counties in proportion to the population, 
subject to the above rule. Transient scholars otherwise qualified may at all 
times receive tuition. 

2 6 7 0 . Sa le of l i q u o r s . 1620. JSTo person shall open, maintain, or con
duct any shop or other place for the sale of wine, beer, or spirituous liquors, 
or sell the same at any place within a distance of three miles from the agri
cultural college and farm; provided, that the same may be sold for sacramental, 
mechanical, medical, or culinary purposes; and any person violating the pro
visions o! this section shall be punished, on conviction by any7 court of compe
tent jurisdiction, by a fine not exceeding fifty dollars for each offense, or by 
imprisonment in the county jail for a term not exceeding thirty day's, or by 
both such fine and imprisonment. 

2 C 7 I . C o u r s e of s t u d y . 1621; 20 G. A., ch. 27. There shall be adopted 
and taught at the state agricultural college a broad, liberal and practical course 
ol study in which the leading branches of learning shall relate to agriculture 
and the mechanic arts, and which shall also embrace such other branches of 
learning as will most practically7 and liberally educate the agricultural and in
dustrial classes in the several pursuits and professions of life including mili
tary tactics. 

2 6 7 2 . D i v e r s i o n of m o n e y . 1622. ISfo money shall be diverted from 
the fund to which it belongs, or used for any purpose other than is provided 
by7 law, and any trustee, officer, or employee of said institution who may, by 
vote, direction, or act, violate the provisions of this section, shall be punished 
by fine not exceeding one thousand dollars, or by imprisonment in the peni
tentiary or county jail not less than six months. 
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CHAPTER 3a. 

STATE NOKM.AL SCHOOL. 

2673. E s t a b l i s h e d . 16 G. A., ch. 129, § 1. A school for the special in
struction and training of teachers for the common schools of this state is 
hereby established at Cedar Falls, in Black Hawk county. 

2674. Board of directors. 16 G. A., ch. 129, § 2; 22 G. A., ch. 64, § 1. 
The school shall be under the management and control of a board of directors 
consisting of six members, no two of whom shall be from the same county, 
and the superintendent of public instruction shall be ex-officio a member of 
said board and president thereof. The board of directors shall be elected by 
the general assembly, two for two years, two for four years and two for six 
years, and the general assembly shall elect two members of said board every 
two years, ior the full term of six years as the terms of office of the re
spective classes expire. Their term oi office shall commence on the first day of 
June following their election. No member of the board shall be a teacher in 
the school or receive other compensation for his services than a reimbursement 
of his actual expenses to be certified to by him and paid out of the state treas
ury7. Any7 vacancy occurring in the board shall be filled by the appointment 
of the governor. 

2675. Board shall convene and organize. 16 G. A., ch. 129, § 3; 22 
G. A., ch. 64, § 2. The board shall convene at the call of the superintendent 
of public instruction on or before June fifteenth, 1876, and having each quali
fied according to law, shall organize by7 the election of a vice president from 
their member [number], and a secretary and a treasurer who shall be persons 
not numbers [members] of the board. The secretary shall receive such com
pensation as may be fixed by the board not to exceed the sum of one hundred 
dollars and actual traveling expenses. The treasurer shall receive no com
pensation but shall receive reimbursement of actual expenditures. 

2 6 7 6 . T r e a s u r e r . 16 G. A., ch. 129. § 4. The board shall require a bond 
in the sum of twenty thousand dollars of the treasurer with proper and suffi
cient sureties, conditional lor the safe-keeping of funds coming into nis hands. 
He shall receive and disburse all moneys hereby appropriated, and any other 
funds as the board may provide. The board may require of any other officer 
or employee who may be authorized to receive or pay out money a like bond. 

2677. Duties of board; admission; school year; tuition. 16 G. A., 
ch. 129, § 5; 17 G. A., ch. 142, § 2. It shall be the duty of the board, in every 
necessary manner with the means at their disposal, to provide for and carry 
out the object for which the school is established. For that purpose they shall 
employ competent and suitable teachers, and other employees. They shall 
direct, use and control all the property of the state coming into their hands 
for that purpose. They shall control and direct the expenditure of all mon
ey's. They shall make all necessary rales for the management of the school 
and the government thereof, and shall provide for the admission of pupils 
from the several counties of the state in proportion to their respective pupula-
tion and upon the appointment of respective boards of supervisors, or as the 
board may direct. They shall establish and publish uniform rules for the ad
mission of pupils thereto.and such rules shall provide for equal rights in said 
school to all the teachers m the state, but they shall require in all cases satis
factory evidence of the good character of the pupil. They shall also further 
require all pupils upon their admission to the school to sign a statement of 
their intention in good faith to follow the business of teaching in the schools 
of the state. I t shall also be the duty of the board to make all possible and 
necessary arrangements with the means at their disposal for the boarding and 
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lodging of pupils, but the pupils shall pay the cost of the same. They shall 
require each pupil to pa}7 a fee for contingent expenses amounting to not more 
than one dollar per month. The school shall be open during such part of the 
year as the board shall determine, but the sessions shall continue at least 
twenty-six weeks. But the board of directors may, in their discretion, charge 
the pupils with a tuition fee not exceeding six dollars per term, if such charge 
shall be necessary in order to the proper support of the school as provided by 
law. 

2 6 7 8 . L o c a t i o n . 16 G. A., ch. 129, § 6. At the close of the year, and on 
or before the first day of July, 1876, it shall be the duty of the board of trust
ees of the Iowa soldiers' orphans' home, to deliver over to the board of direct
ors provided for herein, the buildings and grounds at Cedar Falls, Iowa, now 
occupied by said home, transferring for the purpose the inmates of said home 
to the home at Davenport. They shall also at the same time turn over in 
like manner all the personal property at said home at Cedar Falls, except such 
as is necessary for and adapted to the personal use of such inmates at Daven
port, and a careful inventory and appraisement thereof shall be made, and a 
proper voucher given therefor by said board of directors. 

2 6 7 9 . W h e n t o o p e n . 16 G. A., ch. 129, § 7. The board of directors 
shall at once proceed to make such improvements and changes in said build
ings and grounds as may be necessary to adopt [adapt] the same to the use of 
said school but without greater expense to the state than is provided for in 
this act, and shall, on or before September tenth, 1876, open the same to the 
use and instruction of pupils. 

2 6 8 0 . R e p o r t . 16 G. A., ch. 129, § 9; 22 G. A., ch. 64, § 2. The said 
board shall make, at the end of each school year, to the governor, a detailed 
report of their proceedings during the year. Their report shall also contain 
the number ot teachers employed in the school, with the compensation of 
each, the number of pupils, classified; the amount of receipts and expendi
tures and the items thereof, with such other information and recommenda
tions as they7 may deem expedient, w7hich report shall be embodied in the su
perintendent's report to the general assembly. 

C H A P T E R 4. 

OF THE SOLDIEKs' OEPHANS ' HOMES. 

2681. Board of trustees. 1623; 16 G. A., ch. 94, § 10; 22 G. A., ch. 74. 
The board of trustees of the Iowa soldiers' orphans' home and home for desti
tute children shall consist of three persons, one of whom shall be a woman, 
one of whom shall be a resident of Scott county and no two of whom shall be 
residents of the same congressional district. The twenty-third general assembly 
shall appoint one of said trustees to serve for two years, one for four years 
and one for six years, and each general assembly7 thereafter shall appoint one 
trustee for said home to serve for a period of six years. [11 G. A., ch. 92, § 2 ; 
14 G. A., ch. 75.] 

2682. P o w e r s of ; r e c o r d e r t o ac t w i t h . 1624. Said board shall gov
ern and manage said homes, and shall have power to enact laws and rules for 
the regulation of all their concerns, and power also to alter the same from 
time to time as shall seem to them proper; and shall also have full power to 
carry on and manage all the affairs in said homes; provided, that the county 
recorder of the county in which each home is located, shall act in connection 
with the resident trustee in making quarterly settlements with the orphans' 
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home superintendents, for which service he shall be allowed three dollars per 
day, to be audited and drawn in the same manner with the mileage of trustees. 
[11 G. A., ch. 92, § 3 ; 14 G. A., ch. 75.] 

[As to teaching physiology and hygiene with especial reference to the effects of stimulants 
and narcotics, see §§ 2884-2886.] 

2 6 8 3 . W h o e l ig ib le . 1625. No member of the general assembly shall 
be eligible to the office of trustee during the term for which he was elected. 

2 6 8 4 . C o m p e n s a t i o n . 1626. The members of said board shall each re
ceive the same mileage, going to and returning therefrom, as members of the 
general assembly. [11 G. A., ch. 92, § 4.] 

[This section is modified as to compensation by § 5104.] 

2 6 8 5 . O a t h . 1627. Said trustees shall, before entering upon the discharge 
of their duties, take and subscribe an oath or affirmation to support the con
stitution of the United States and of this state, and also faithfully to discharge 
the duties required of them by law, and the by-laws that may be established. 
[Same, § 5.] 

2 6 8 6 . S u p e r i n t e n d e n t . 1628. The board of trustees of the soldiers' 
orphans' homes shall require the respective superintendents of the soldiers' 
orphans' homes, to give a good and sufficient bond with sureties thereto for 
the faithful performance of their respective duties. 

2 6 8 7 . P r e s i d e n t , s e c r e t a r y , t r e a s u r e r . 1629. Said board shall have 
all the power of reception, transmission, and succession which belongs to an 
incorporation, and shall choose a president, treasurer, and secretary from their 
own body, and determine the bonds to be given. [11 G. A., ch. 92, § 7.] 

2 6 8 8 . A p p r o p r i a t i o n for . 1630. For the support of the several or
phans' homes, there is appropriated out of any money in the state treasury not 
otherwise appropriated, the sum of ten dollars per month for each orphan 
actually supported, counting the average number sustained in the several 
homes for the month, and upon the presentation to the auditor of state each 
month of a sworn statement of the average number of orphan children sup
ported by the institution for the preceding month, the auditor shall draw his 
warrant upon the treasurer of state in favor of the treasurer of the board of 
trustees of the lovva soldiers' orphans' homes, for the sum hereinbefore pro
vided. [Same, §§ 8, 10, 11 ; 12 G. A., ch. 66, § 1.] 

2 6 8 9 . E x p e n s e s . 1631. The expenses of the transmission of orphans to 
the homes, and of the board and management, shall be paid out of the funds 
so provided. [11 G. A., ch. 92, § 9.] 

2 6 9 0 . R e p o r t . 1632; 22 G. A., ch. 82, § 30. The board of trustees shall 
make a full and minute report of all the disbursements of the homes, and of 
their condition, financial and otherwise, biennially to the governor. [Same, 
§12.] 

[As to time of making the report and its publication, see §§ 117-121.] 

2 6 9 1 . E n u m e r a t i o n of o r p h a n s . 1633. In the enumeration of persons 
between the ages of five and twenty-one years, as provided by section seven
teen hundred and forty-four of chapter nine of this title [§ 2860], the orphans 
at the several homes shall in no case be enumerated in the school district in 
which such homes are located, except in cases where the mother, guardian, or 
other person having the legal charge or control of such child, other than the 
officers of the home, shall reside m such district. [12 G. A., ch. 66, § 6.] 

2 6 9 2 . A d o p t i o n of c h i l d r e n . 1634. Any child in either of the orphans' 
homes may, with the consent of the parents or guardian of such child, be 
adopted by any citizen of this state, but no article of adoption shall be of any 
force or validity until approved by the board of trustees, nor shall any child 
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so adopted be removed from the home until articles of adoption are so ap
proved. The board of trustees shall have power to discharge from the homes 
all children who are of proper age, or have sufficient means to provide for 
themselves, or whose mothers have sufficient means and are competent to take 
care of them. Any child adopted from either of the homes shall be returned 
to the home from which it was taken upon the order of the board of trustees, 
and the board shall make such order whenever they are satisfied that such 
child is not -properly trained, educated, and provided for by the person by7 

whom it was adopted. Such order shall be entered on the minutes of the pro
ceedings of the board of trustees, and shall discharge and cancel the articles 
of adoption. [Same, § 7.] 

2693. Enumeration of children of deceased soldiers. 1635. The 
assessor of each ward and township, when he is making assessment for each 
term of two y7ears, shall take an enumeration of all the children of deceased 
soldiers who were in the military service of the government of the United 
States from his ward or township, naming the company, regiment, battery, 
batallion, or organization to which the deceased soldiers belonged, and make 
accurate returns to the board of supervisors of his county, designating the 
name, age, and sex of the children belonging to the family of the deceased for 
which the assessor shall receive the same compensation as for other services. 
[11 G. A., ch. 92, § 13.] 

2694. S u p e r v i s o r s t o rev i se . 1636. The board of supervisors shall re
vise said enumeration list of orphans from time to time, by7 adding thereto or 
striking therefrom as they may deem proper. [Same, § 14.] 

2695. A u d i t o r t o f u r n i s h b l a n k s . 1637. The county auditor shall 
furnish to the assessors of the several townships in his county, such blanks as 
may be necessary for taking the aforesaid enumeration. [Same, § 15.] 

2 6 9 6 . O r p h a n f u n d . 1638. The board of supervisors of the several 
counties shall have control of the county orphan funds, and shall use the same 
for the maintenance and education of the orphans aforesaid, in such a manner 
and in such sums as the exigencies of the case may demand, and for no other 
purpose. [Same, § 16.] 

2697. T a x for . 1639. The board of supervisors may levy a tax not to 
exceed one-half mill on the dollar in any one year, on all the taxable property 
in their county, provided that there are any such orphans in their county 
needing such aid, and shall apply said fund in such manner as hereinbefore 
directed. [Same, § 17.] 

2698. Care of ch i ldren . 1640. If the children of the deceased soldiers 
aforesaid have no natural or other guardian, or are neglected, the board of 
supervisors may appoint some suitable person in the township, who shall see 
that said children are cared for according to the spirit and intent of this chap
ter. [Same, § 18.] 

2699. County soldiers' orphan fund. 1641. The funds raised under 
the provisions of section sixteen hundred and thirty-nine [§ 2697], shall be 
called the soldiers' county orphan fund, and shall be levied, collected, and paid 
out in the same manner as other county funds. [Same, § 19.] 

2700. O r p h a n s m a y a t t end h o m e s . 1642. The provisions regarding 
this county tax shall not be so construed as to prevent the orphans, or any 
number thereof, from their respective counties, to attend any orphans' home 
in this state. [Same, § 20.] 

2701. W h o a d m i t t e d . 16 G. A., ch. 94, § 1. The board of trustees of 
the soldiers' orphans' home may receive into the care and privileges of the 
said home at Davenport, such destitute children as should, in their judgment, 
properly be admitted into said institution; provided, that the destitute children 
referred to in this act, shall in all cases, have a legal settlement m this state; 
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and provided further, that the soldiers' orphans now at the other Iowa sol
diers' orphans' homes shall be received at this institution and properly pro
vided for before other children shall be received into this institution. 

2 7 3 2 . A p p l i c a t i o n s for a d m i s s i o n . 16 G. A., ch. 94, § 2; 21 G. A., 
ch. 111. Applications for admission of such children may7 be made to any 
court of record or to any judge thereof or to the board of supervisors of the 
county wherein the children to be admitted reside. 

2 7 0 3 . G o v e r n m e n t . 16 G. A., ch. 94, § 3. Ail children admitted to the 
said home under the provisions of this act, shall from and after the date of 
their reception be subject to all the rules and regulations therein in force; and 
the trustees of said home shall have all the control over and all the powers 
and rights of disposal of said children as are now or may be by law given 
them, in respect to the orphans of soldiers. 

2 7 0 4 . T r u s t e e s a d m i t . 16 G. A., ch. 94, §4. The propriety of admit
ting any child, under the provisions of this act, into the said home, shall be 
determined by the trustees of said institution. They may refuse to admit any 
child, who from any cause is deemed to be inadmissible. 

2 7 0 5 . P a y m e n t fo r s u p p o r t . 16 G. A., ch. 94, § 5. Payment to the 
said home, for the support and maintenance of children admitted as herein 
provided, and expenses of transmission of children to said home, shall be 
made by7 the state auditor, at the same time and in the same manner as is now7 

or may7 be provided by law7 for the maintenance of soldiers' orphans. 
2 7 0 6 . S u p p o r t . 16 G. A., ch. 94, § 6. The board of supervisors of the 

county from which such children are received into said home, shall make pro
visions for the payment, from any funds of the county not otherwise appro
priated, for the amounts due monthly7 for the support of said children, and 
expenses of their transmission to said home, which amounts shall be paid to 
the state auditor at the same time that the state taxes are paid. 

2 7 0 7 . E m p l o y m e n t ; e d u c a t i o n . 16 G. A., ch. 94, § 7. The trustees 
shall provide ior the regular empkryment of all children received into the 
home, in some useful industrial pursuit, in order to enable them to support 
themselves after their discharge from the home, and shall also provide for 
each child the means of obtaining a common school education while such 
children remain inmates of the home. And any profits arising from any such 
labor shall go into the general support of the home, and shall be accounted 
for by the managers. 

2 7 0 8 . R e f u s a l t o l e v y . 16 G. A., ch. 94, § 8. In cases of neglect or re
fusal of the board of supervisors of any county in the state to make the neces
sary levy for the support of children sent from said county, then, and in that 
case, the state board of equalization is hereby authorized and empowered to 
make the levy for such delinquent county or counties. 

C H A P T E R ia. 

INSTITUTION E 0 E FEEBLE-MINDED CHILDREN. 

2709. R e p e a l . 19 G. A., ch. 40, § 1. Chapter one hundred and fifty-two 
of fhe sixteenth general assembly, and chapter one hundred and sixty-four of 
the eighteenth general assembly, are hereby repealed, and the following en
acted m lieu thereof: 

2 7 1 0 . N a m e ; b o a r d of t r u s t e e s . 19 G. A., ch. 40, § 2. The institution 
located at Glen wood, in Mills county, and heretofore known as the Asylum 
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for Feeble-Minded Children, shall by7 this act be termed the Institution for 
Feeble-Minded Children. Said institution shall be under the management of 
a board of trustees, consisting of three persons, two of whom shall consti tute 
a quorum for the transaction of business. Said trustees shall be elected by 
the general assembly7, one of whom shall be elected for two years, one for four 
y7ears, and one for six years; and at least one of them shall be a resident of 
Mills county, and each general assembly shall hereafter elect one trustee for 
six years. 

2 7 1 1 . Objects. 19 G. A., ch. 40, § 3. The purposes of this institution are 
to train, instruct, support and care for feeble-minded children. 

2 7 1 2 . S u p e r i n t e n d e n t . 19 G. A., ch. 40, § 4. The board of trustees 
shall appoint a superintendent, whose duty it shall be, under the direction of 
the board, to superintend the care, management, training and instruction of 
the wards of the institution, and the management of its finances. H e shall 
give a bond to the state of Iowa, in such a sum as the board shall require, to 
be approved by the board, conditioned for the faithful performance of his 
duties. He shall make quarterly settlements with the treasurer of the board. 

2 7 1 3 . P o w e r s a n d dut i e s of t r u s t e e s ; m e e t i n g s ; off icers; c o m 
pensat ion . 19 G. A., ch. 40, § 5. The board of trustees shall have the gen
eral supervision of the institution and all its affairs, and shall adopt such rules 
and regulations for the management of the same as will carry into effect the 
provisions and purposes of this act. The trustees shall elect one of their num
ber president; and they shall elect a secretary and treasurer, who may or may 
not be members of the board. The treasurer shall give bonds, as the board 
may require, conditioned for the faithful accounting of all moneys tha t come 
into his hands. The secretary and treasurer, if not a member of the board, 
shall receive three dollars per day for the time he is actually7 employed dur ing 
the sessions of the board, or under their direction. Said board shall meet a t 
the institution on the first Wednesday in October of each year, and every three 
months thereaiter, and at such other times as two of their number may decide. 
The full compensation of the members of the board shall be four dollars per 
day for time actually employed, and mileage, such as is allowed by law to 
members of the general assembly7. 

2 7 1 4 . A d m i s s i o n . 19 G. A., ch. 40, § 6. Every child and youth residing 
in this state, between the ages of five and eighteen years, who, by reason of 
deficient intellect, is rendered unable to acquire an education in the common 
schools, shall be entitled to receive the physical and mental training and care 
of this institution at the expense of the s tate; and it shall be the duty of the 
county superintendent of common schools in each county to report to the super
intendent of the institution, on the first day of October of each year, the name, 
age, and postoffice address of every person in his county between the ages of 
five and twenty-one, who by reason of feeble mental and physical condition is 
deprived of a reasonable degree of benefit from the common schools. H e shall 
also state in said report whether or not such person has ever attended school, 
and how long, if at all; and he shall also give the postoffice address oi the 
parent, guardian, or nearest friend of such person. 

2 7 1 5 . M e t h o d of a d m i s s i o n . 19 G. A., ch. 40, § 7. There shall be re
ceived into the institution feeble-minded children between the ages of five and 
eighteen years, whose admission shall be applied for as follows: 

First. By the father and mother, or either of them, if the other be adjudged 
insane. 

Second. By the guardian duly appointed. 
Third. In all other cases, by the board of supervisors of the county in which 

the child resides. I t shall be the duty of such board of supervisors to maka 
such application for any7 such child that has no living sane parent or guardian 
in the state, unless such child is comfortably provided tor already. 
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2 7 1 6 . A p p l i c a t i o n . 19 G. A., ch. 40, § 8. The forms for applications for 
admission into the institution shall be such as the trustees shall prescribe, and 
each application shall be accompanied by answers to such interrogatories as 
the trustees shall require propounded. 

2 7 1 7 . S u p p o r t ; a p p r o p r i a t i o n . 19 G. A., ch. 40, § 9. For the support 
of said institution there is hereby appropriated, out of any money in the treas
ury not otherwise appropriated, the sum of ten dollars per month for each 
inmate therein supported by the state, counting the actual time such person is 
an inmate and supported by the institution; and upon presentation to the 
auditor of state of a sworn statement of the average number of inmates sup
ported in the institution by the state for the preceding month, the auditor of 
state shall draw his warrant upon the treasurer of the state for such sum. 
For the ordinary expenses of the institution, including furniture, books, school 
apparatus, and compensation of officers and teachers, there is hereby appropri
ated the sum of eleven thousand dollars annually, or so much thereof as may 
be necessary, which may be drawn quarterly upon the order of the trustees. 

2718. Cost of transmission and clothing. 19 G. A., ch. 40, $$ 10. 
When the pupils of the institution are not otherwise provided with clothing, 
the same shall be furnished by the superintendent, who shall make out an ac
count of the cost thereof, in each separate case, together with the cost of trans
mission of the pupil, when the latter is not otherwise provided for; and said 
account shall be made against the parent or guardian, if there be such, or 
otherwise against the inmate; and when said account shall have been certified 
to by the superintendent, it shall be presumed to be correct in all courts, and 
shall be transmitted by mail to the county auditor of the county from which 
said pupil was sent to the institution. The said auditor shall then proceed at 
once to collect the same, by suit, if necessary, in the name of the county, and 
pay the same into state treasury. The superintendent shall, at the same time, 
transmit a duplicate of the same account to the auditor of state, who shall 
credit the same to the account of the institution, and charge it to the proper 
county: Provided, [if] it shall appear by the affidavit of three disinterested 
citizens of the county, not kin to the inmate, that the parent or guardian 
would be unreasonably oppressed by such suit, then such auditor shall not 
institute such suit, but shall credit the same to the state on his books, and re
port the amount of such account to the board of supervisors of his county, and 
the said board shall draw from the county fund the amount claimed, and cause 
the same to be paid into the state treasury. All accounts for clothing and 
transportation of pupils on the books of the superintendent of this institution, 
and not paid at the time of the enactment of this section, hereby are made 
subject to the same, and shall be collected accordingly7. 

2719. Return of inmates. 19 G. A., ch. 40, § 11. Any inmate of the 
institution may be returned to the parents or guardian, whenever the trustees 
may so direct. 

2 7 2 0 . I d i o t s . 19 G. A., ch. 40, § 12. The term "feeble-minded," as used 
in connection with this institution, shall be so construed as to include idiotic 
children, and the institution shall provide a custodial department for the care 
of such children as cannot be benefited by educational training. 

2721. Report of board. 19 G. A., ch. 40, § 13; 22 G. A., ch. 82, § 36. 
The board of trustees shall 'make a full report of the disbursements of the in
stitution, and its condition, financial and otherwise, to the governor biennially. 

[Further as to time of making report and its publication, see §§ 117-121.] 

2722. Appointment of officers and teachers. 19 G. A., ch. 40, § 14. 
The superintendent may, under the direction of the board of trustees, appoint 
such subordinate officers, teachers, attendants and other help as may be needed 
for the efficient working of the institution. 
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CHAPTER 5. 

OF T H E STATE INDUSTRIAL SCHOOLS. 

2723. Located . 1643; 16 Or. A., ch. 38, § 1. A reform school shall be 
permanently located at Eldora, in Hardin county, and maintained for the ref
ormation of such boyrs and girls under the age of sixteen years, who may be 
committed to it as hereinafter provided. [12 G. A., ch. 59, § 1.] 

2 7 2 4 . N a m e c h a n g e d . 20 G. A., ch. 153, § 1. The reform schools of 
this state shall be hereafter known as industrial schools instead of reform 
schools and the trustees of said schools shall be known as the board of trust
ees of the industrial schools. 

2 7 2 5 . T r u s t e e s . 1614. There shall be a board of trustees, whose name and 
style shall be " The board of trustees of the Iowa reform school," and it shall 
consist of five persons, who shall be appointed by the general assembly, no 
two of whom shall be taken from the same congressional district, and who 
shall hold office for the term of six years each, and until their successors are 
appointed and qualified. All vacancies in said board shall be filled by appoint
ment by the governor of the state. ISTo member of the general assembly shall 
be hereafter chosen a trustee of the reform school, and no appointment shall 
be made till the number of trustees is reduced to five. [Same, § 2; 14 G. A., 
ch. 131.] 

2 7 2 6 . O a t h . 1645. Said trustees shall, before entering upon the discharge 
of their duties, take and subscribe an oath or affirmation to support the con
stitution of the United States and of this state, and faithfully discharge the 
duties required of them by law. [12 G. A., ch. 59, § 3.] 

2 7 2 7 . C o m p e n s a t i o n . 1646. The members of said board shall receive 
no compensation except the same mileage going to and returning from the 
place of meeting, as members of the general assembly7, computed for the act
ual distance from their residence to the place of meeting; provided, tha t while 
employed in superintending the erection of buildings for said school, they shall 
receive the sum of three dollars per day7 and their actual traveling expenses, 
the amount due each trustee to be certified by the president and secretary of 
the board. [Same, § 4 ; 14 G. A., ch. 116, § 1.] 

[For general provision as to compensation of trustees, etc., of state institutions, see § 5104.] 

2728. Officer chosen; rules ; bond of treasurer. 1647. Said board 
of trustees shall, from their board, appoint a president, secretary, and treas
urer, and shall take charge of the general interests of the institution; shall 
have power to enact by-laws and rules for the regulation of all its concerns 
not inconsistent with the constitution and laws of this s tate; to see that its 
affairs are conducted in accordance with the requirements of law, and that 
strict discipline is maintained therein; to provide employment and instruction 
for the inmates; to appoint a superintendent,a steward, a teacher or teachers, 
and such other officers as in their judgment the wants of the institution may 
require, and prescribe their duties; to exercise a vigilant supervision over the 
institution, its officers, and inmates; to remove such officers at their pleasure 
and appoint others m their stead, and determine the salaries to be paid to the 
officers; and shall also require the treasurer to execute a bond to the state of 
Iowa m a sufficient amount to be approved by the executive council and filed 
in the office of the secretary of state. [12 G. A., ch. 59, § 5 ; 14 G. A., ch. 
116, § 2.] 

2 7 2 9 . P u p i l s t a u g h t . 1648. They shall cause the boys and girls under 
their charge to be instructed in piety7 and morality, and in such branches of 
useful knowledge as are adapted to their age and capacity, and in some regu-
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lar course of labor, either mechanical, manufacturing, or agricultural, as is 
best suited to their age, strength, disposition, and capacity, and as may seem 
best adapted to secure the reformation and future benefit of the boys and 
girls. [12 G. A., ch. 59, § 6.] 

[For provisions as to teaching physiology and hygiene with special reference to the effects of 
stimulants and narcotics, see § 2884-8886.] 

2 7 3 0 . P u p i l s b o u n d o u t . 1649. The trustees, with the consent in writ
ing of their parents or guardians, as the case may be, or in case they have no 
parents or guardians, may7 bind out boys and girls committed to the school 
until they attain their majority, or for any less time, stipulating in the in
dentures for the needful amount of education, and from tune to time, as the 
rightful guardians of the boys and girls, ascertain whether the duties and ob
ligations of the person to whom the boy7 or girl is bound are faithfully per
formed, and if not, cancel the indenture and receive the boy or girl into the 
school again. [Same, § 7.J 

2731. School visited; reports. 1650; 22 G. A., ch. 82, §31. When 
there shall be twenty or more boys and girls in the school, one or more of the 
trustees shall visit the school once in every month and examine the boys and 
girls in their school-room and labor, and inspect the register and accounts of 
the superintendent. A record shall be kept of these visits in the books of the 
superintendent. Once in every y7ear, or oftener if the trustees think it neces
sary, they shall examine the school in all its departments, including the ac
counts, vouchers, and documents of the superintendent, and prepare a report 
on the condition of the institution on the first Monday in July7 next preceding 
the meeting of the general assembly, which, together with a full report of the 
superintendent, and a list of the officers and their salaries, with an estimate of 
the value of the personal property of the state in connection with the school, 
shall be laid before the general assembly. [Same, § 8.] 

[For further provisions as to the time of the report and its publication, see gg 117-121.] 

2 7 3 2 . Officers. 1651. The superintendent, with such subordinate officers 
as the trustees may appoint, shall have the charge and custody of the boys 
and girls; he shall discipline, govern, instruct, employ, and use his best en
deavors to reform the inmates in such manner as, while preserving their health, 
will secure the promotion, as far as possible, of moral, religious, and industri
ous habits, and regular, thorough progress and improvement in their studies, 
trades, and employment. [Same, § 9.J 

2 7 3 3 . S u p e r i n t e n d e n t . 1652. He shall, before entering upon his duties, 
give a bond to the state, w7ith sureties, the amount and sureties to be satisfac
tory7 to the board of trustees, conditioned that he shall faithfully perform all 
his duties, and account for all money received by him as superintendent, which 
bond shall be filed in the office of the secretary of state; he shall have charge 
of all the property of the institution within the precincts thereof; he shall 
keep in suitable books complete accounts of all his receipts and expenditures, 
and of all property intrusted to him, showing the income and expenses of the 
institution, and m such manner as the trustees may require, for all money re
ceived by7 him. His books and documents relating to the school shall, at ail 
times, be open to the inspection of the trustees. He shall keep a register con
taining the name, age, and circumstances connected with the early history of 
each boy and girl, and shall add such facts as shall come to his knowledge 
relating to his or her history7 while at the institution, and after leaving it. 
[Same, § 10.] 

2734. Sentence of commitment. 1653; 16 G. A., ch. 38, § 2. When a 
boy or girl under the age of sixteen years, shall, in any court of record, be found 
guilty of any ciime, excepting murder, the said court may, if in its opinion 
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the accused is a proper subject therefor, instead of entering judgment, cause 
an order to be entered that said boy or girl be sent to the state reform school 
pursuant to the provisions of this chapter, and a copy of said order, duly certi
fied by the clerk, under the seal of said court, shall be a sufficient warrant for 
carrying said boy or girl to the school, and for his or her commitment to the 
custody of the superintendent thereof. [Same, § 11.] 

2 7 3 5 . W h o c o m m i t t e d . 16 G. A., ch. 38, § 4. JSTo boy or girl shall 
ever be committed to the Iowa reform school in any case, who is under the 
age of seven years, or who is not of sound mind. 

2736. Conviction before a justice. 1654; 16 G. A., ch. 38, § 3. When 
a boy or girl under the age of sixteen shall be convicted before a justice of 
the peace or other inferior court of any crime, or of being a disorderly per
son, it shall be lawful for the magistrate before whom he or she may7 be con
victed, to forthwith send such boy or girl, together with all the papers filed in 
his office on the subject, under the control of some officer to a judge of a court 
of record, who shall then issue an order to the parent or guardian of said boy 
or girl, or such person as may have him or her in charge, or with whom he or 
she has last resided, or one known to be nearly related to him or her, or if he 
or she be alone and friendless, then to such person as said judge may appoint 
to act as guardian for the purposes of the case, requiring him or her to appear 
at a time and place stated in said order, to show cause why saiel boy or girl 
should not be committed to the reform school for reformation and instruction. 
[Same, § 12.] 

2 7 3 7 . S e r v i c e of o r d e r . 1655. Said order shall be served by the sheriff 
or other officer, by7 delivering a copy7 thereof, personally, to the party to whom 
it is addressed, or leaving it with some person of full age at the place of resi
dence or business of said party, and immediate return shall be made to the 
said judge of the time and manner of such service. The fees of the sheriff or 
other officer under this chapter, shall be the same as now allowed by7 law for 
like services. [Same, § 13.] 

The same fees should be allowed for con- conveying a convict to the penitentiary under 
veying a prisoner to the reform school as for § 5060: Bringolf v. Polk County, 41-554, 559. 

2 7 3 8 . H e a r i n g . 1656. At the time and place mentioned in said order, or 
at the time and place to which it may be adjourned, if the parent or guardian 
to whom said order may be addressed shall appear, then in his or her pres
ence, or if he or she shall fail to appear, then in the presence of some suitable 
person whom the said judge shall appoint as guardian for the purposes of the 
case, it shall and may be lawful lor the said judge to proceed to take the vol
untary examination of said boy or girl, and to hear the statements of the 
party appearing for him or her and such testimony in relation to the case as 
may be produced, and if upon such examination and hearing the said judge 
shall be satisfied that the boy or girl is a fit subject for the state reform school, 
he may commit him or her to said school by7 warrant. [Same, § 14.] 

2 7 3 9 . W a r r a n t . 1657. The judge shall certify in the warrant the place 
in which the boy7 or girl resided at the time of his or her arrest, also his or 
her age, as near as can be ascertained, and command the said officer to take 
the said boy or girl and deliver him or her, without delay, to the superintend
ent of said school, or other person in charge thereof, at the place where the 
same is established; and such certificate, for the purpose of this chapter, shall 
be conclusive evidence ol' his or her residence or age. Accompanying this 
warrant, the judge shall transmit to the superintendent by the officer execut
ing it, a statement of the nature of the complaint, together with such other 
particulars concerning the boy or girl as the judge is able to ascertain. [Same, 
§15.] 
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2740. A p p e a l . 1658. If the judge is of the opinion that the boy or girl 
is not a fit subject for the school, or, if said boy7 or girl shall appeal from the 
decision of the court in which the conviction was had, he shall remand him or 
her to the custody of the officer who had him or her in charge, to be returned 
to the magistrate before whom the conviction was had, to be dealt with ac
cording to law. [Same, § 16.] 

2741. Complaint by parent or guardian. 1659; 19 G. A., ch. 150. 
If any parent or guardian shall make complaint to a judge of a court of rec
ord, that any boy or girl, the child or ward of such parent or guardian, is 
habitually7 vagrant or disorderly, or incorrigible, it shall and may be lawful 
for said judge to issue a warrant to have the sheriff or constable to cause said 
boy or girl to be brought before him at such time and place as he may ap
point, when and where said judge shall examine the parties, and if in his judg
ment the boy or girl is a fit subject for the reform school he may7 issue an 
order, with the consent of said parent or guardian indorsed thereon, to be 
executed by a sheriff or constable, committing said boy7 or girl to the custody 
of the superintendent of said school for reformation and instruction till he 
shall attain the age of twenty-one years; provided, that security for the pay
ment of the expenses of said complaint, commitment, and of carrying said 
boy7 or girl to the reform school, and the expenses of board at such school, 
may, in the discretion of said judge, be required of said parent or guardian. 
[Same, § 17.] 

2 7 4 2 . D i s c h a r g e . 1660; 19 G. A., ch. 150. Wo boy or girl shall be com
mitted to said reform school for a longer term than until he or she attain the age 
of twenty-one years, but the said trustees by7 their order may7, at any time after 
one year's service, discharge a boy7 or girl from said school as a reward of 
good conduct in the school and upon satisfactory evidence of reformation. 
[Same, § 18.] 

2743. Binding out or release. 1661; 19 G. A., ch. 150. Any boy or 
girl committed to the state reform school shall be there kept, disciplined, in
structed, employed, and governed, under the direction of the trustees, until 
he or she arrives at the age of twenty-one years or is bound out, reformed, or 
legally discharged. The binding out or discharge of a boy or girl as reformed 
or having arrived at the age of twenty-one years, shall be a complete release 
from all penalties incurred by conviction of the offense for which he or she 
was committed. [Same, § 19.] 

2 7 4 4 . U n r u l y p u p i l . 1662. If any boy or girl, convicted of a felony, 
committed to the reform school, shall prove unruly or incorrigible, or if his or 
her presence shall be manifestly and persistently dangerous to the welfare of 
the school, the trustees shall have power to order his or her removal to the 
county from which he or she came and delivery to the jailer of the said 
county, and proceedings against him or her shall be resumed as if no warrant 
or order committing him or her to the reform school had been made. [Same, 
§ 20.] 

2 7 4 5 . P u n i s h m e n t for a i d i n g t o e scape . 1663. Every person who 
unlawfully7 aids or assists any boy or girl lawfully7 committed to the reform 
school in escaping, or attempting to escape therefrom, or knowingly conceals 
such boy or girl after his or her escape, shall be punished by fine not exceed
ing one thousand dollars, and imprisonment in the penitentiary not exceeding 
five years. [Same,, § 21.] 

2746. Appropriation for support. 15 G. A., ch. 21, § 1; 17 G. A., 
ch. 97, § 1. There is hereby appropriated, out of any money in the state treasury 
not otherwise appropriated, the sum of eight dollars per month, or so much 
thereof as may7 be necessaiy, for each boy or girl actually supported in the 
state reform school, counting the average number sustained in the school for 
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the month; and upon the presentation to the auditor of state, each month, of 
a sworn statement by7 the superintendent of the average number of boys and 
girls supported by the school for the preceding month, the auditor of state 
shall draw his warrant on the treasurer of state in favor of the treasurer of 
the board of trustees of the state reform school for the sum hereinbefore pro
vided. 

GIELS ' DEPARTMENT. 

2 7 4 7 . L o c a t i o n . 18 G. A., ch. 171, § 1. The executive council is hereby 
authorized and instructed to purchase for the use and occupancy of the girls' 
department of the reform school the building, furniture, and grounds of the 
Mitchell Seminary, located at Mitchellville, Iowa, and twenty acres of land 
adjoining said grounds on the south, comprising forty acres in all, and in pay
ment therefor the auditor of state is hereby required to draw warrants on the 
state treasurer for the amount of the purchase money, and the warrants so 
drawn shall be payable, one half in the y7ear 1882, and the other half in the 
y7ear 1884: Provided, that the cost of the said property shall not exceed the 
sum of twenty thousand dollars, and farther provided, that no money7 shall be 
paid for said property until a title thereof is furnished to the state free of all 
liens and incumbrances. 

2748. Removal of department to. 18 G. A., ch. 171, § 2. It shall be 
the duty of the trustees of the reform school to take possession of said prop
erty after the completion of the purchase, and cause the building to be painted 
and repaired, and erect suitable stables, and out-buildings on the said grounds, 
at an expense not exceeding the sum of one thousand dollars; and they shall 
hereafter as soon as practicable remove to said premises the girls' department of 
the reform school which is now temporarily located at Mt. Pleasant, Iowa. 

2 7 4 9 . A p p r o p r i a t i o n . 19 G. A., ch. 92, § 1. There is hereby appro
priated, out of any money in the state treasury not otherwise appropriated, 
the sum of ten dollars per month, or so much thereof as may be necessary, 
for each girl actually supported in the state reform school, counting the aver
age number sustained in the school for the month, and upon the presentation 
to the auditor of state, each month, of a sworn statement of the superintend
ent of the average number of girls supported by the school for the preceding 
month, the auditor of state shall draw his warrant on the treasurer of state in 
favor of the treasurer of the board of trustees of the state reform school for 
the sum hereinbefore provided. 

2 7 5 0 . 19 G. A., ch. 92, § 2. The provisions of section one of this act 
[§ 2749] shall apply from and after October first, 1881. 

C H A P T E E 6. 

COLLEGE FOE T H E BLIND. 

2 7 5 1 . T r u s t e e s ; h o w c h o s e n . 1664. There shall be maintained at Yin-
ton, in the county of Benton, a college for the blind, under the supervision of a 
board of trustees consisting of six persons who shall be chosen by7 the gen
eral assembly as their present or future terms of office expire, and hold their 
offices for four years from the date of each appointment. 

2 7 5 2 . W h o e l ig ib le . 1665. No member of the general assembly shall 
hereafter be chosen a trustee of the college for the blind. 

2 7 5 3 . P o w e r s . 1666. The trustees shall have the general supervision of 
the institution, adopt rules for the government thereof, provide teachers, serv-
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ants, and necessaries for the institution, and perform all other acts necessary 
to render the institution efficient and to carry out the purpose of its estab
lishment. [R , § 2145.] 

2754. Q u o r u m . 1667. Three of said trustees shall constitute a quorum 
for the transaction of business. [JR., § 2146.] 

2755. C o m p e n s a t i o n . 1668. Trustees residing more than ten miles from 
the institution, shall be allowed five dollars per day for actual services and 
ten cents per mile to and from their place of meeting, which shall be paid out 
of the funds of the institution, for attendance at the quarterly and annual 
meetings of the board. [10 G. A., ch. 36, § 3.] 

[This section is modified as to compensation by § 5104.] 

2756. Compensation of officers. 1669. The board of .trustees shall fix 
the compensation of all the officers and employees of said institution, at such 
rate as shall by them be deemed just and equitable; p>r°vided, that in no event 
shall the total amount of expenses of the institution exceed the total amount 
of appropriation for the same. [10 G. A., ch. 54, §§ 2, 3 ; 11 G. A., ch. 43, 
§ § 2 , 3 ; 12 G. A., ch. 94, § 2.] 

2 7 5 7 . Officers. 1670. The assistant officers shall receive their appoint
ment from the board, upon the nomination of the principal, and shall be 
responsible to the principal for the faithful performance of their duties, and 
the principal shall be held responsible to the board for the performance of his 
duties. [E., § 2154.] 

2 7 5 8 . S t e w a r d . 1671. The trustees shall appoint some one of the em
ployees, steward, at such compensation as they may deem just, w7ho, under 
their direction, shall purchase all supplies for the institution. [10 G. A., ch. 
54, § 4 ; 11 G. A., ch. 43, §4.] 

2759. N o n - r e s i d e n t s . 1672; 17 G. A., ch. 72, § 1. Persons not residents 
of the state shall be entitled to the benefits of this institution, on paying to the 
treasurer thereof the sum of fifty-four dollars a quarter in advance, provided, 
that no such person shall be so received to the exclusion of any resident of this 
state. [E., § 2148.] 

2760. P r e s i d e n t ; t r e a s u r e r . 1673. The board of trustees shall elect 
one of their number president and another treasurer of the institution, and the 
treasurer shall enter into bonds, with security7, in the sum of not less than 
thir ty thousand dollars, to be approved by the executive council, conditioned 
for the faithful performance of his duties, and the honest disbursement of and 
accountal for all moneys belonging to the institution, which bond shall be 
filed with the secretary of state. [E., § 2150.] 

2 7 6 1 . I n d e b t e d n e s s . 1674. The board of trustees shall not create any 
indebtedness against the institution, exceeding the amount appropriated by the 
general assembly for the support thereof. [E., § 2151.J 

2 7 6 2 . A p p r o p r i a t i o n for . 1675; 19 G. A., ch. 166, § 1. To meet the 
ordinary expenses of the institution, including furniture, books, and maps, the 
compensation of principal, matron, teachers, and employees, and to provide 
for contingencies, there is hereby appropriated the sum of ten thousand dollars 
annually, or so much thereof as may be necessary, to be drawn quarterly, and 
then only as necessary to meet the wants of the institution. [10 G. A., ch. 54, 
§ 1; 13 G. A., ch. 129, § 1.] 

2763. Support. 1C76; 17 G. A., ch. 72, § 2; 18 G. A., ch. 165; 19 G. A., 
ch. 166, § 2. For the pur] ose of meeting current expenses, there is appropriated 
out of the state treasury so much as is necessary, not to exceed forty dollars 
per quarter for each pupil in said institution, except non-residents at the time 
of their reception. [10 G. A., ch. 54, § 5; 11 G. A., ch. 43, § 5.] 



CODE, §§ 1677-1685.] INSTITUTION FOR THE DEAF AND DUMB. 701 

2764. Report to governor. 1677», 22 G. A., ch. 82, § 32. The principal 
of said institution shall report to the governor, on or before the fifteenth day of 
August preceding each regular session of the general assembly, the number 
of pupils in attendance, with the name, age, sex, residence, place of nativity, 
and also the cause of blindness of each pupil. He shall also make a report of 
the studies pursued and trades taught in said institution, together with a com
plete statement of the expenditures, and also the number, kind, and value of 
articles manufactured and sold. [Same chs., § 6.] 

[For provisions as to publication of the report, see gg 122-126.] 

2765. Clothing for pupils; how procured. 1678. When the pupils 
of said institution are not otherwise supplied with clothing, they shall be fur
nished by the principal, who shall make out an account therefor in each case 
against the parent or guardian, if the pupil be a minor, and against the pupil 
it he or she have no parent or guardian or has attained the age of majority, 
which account shall be certified to be correct and signed by the principal, and 
shall be presumptive evidence of its correctness in the courts, and such princi
pal shall forthwith remit such account to the treasurer of the proper county, 
who shall proceed to collect the same by suit, if necessary, in the name of such 
institution, and pay the same into the state treasury7, and said principal shall, 
at the same time, remit a duplicate of such account to the auditor of state, 
who shall credit the same to account of the college for the blind, and charge 
it to the proper county. [Same chs., § 7.] 

2 7 6 6 . A p p r o p r i a t i o n . f679. The above appropriations, including ac
count of clothing furnished pupils, shall be drawn quarterly on the order of 
the trustees of the institution made on tho auditor of the state, who shall draw 
his warrant in the name of such institution on the treasurer, as ordered by the 
trustees. [Same chs., § 8; 13 G. A., ch. 129, § 4.J 

2 7 6 7 . E d u c a t i o n f ree . 1680. All blind persons, residents of this state, 
of suitable age and capacity, shall be entitled to an education in this institu
tion at the expense of the state. Each county superintendent of common 
schools shall report on the first day of November of each y7ear to the superin
tendent of the college for the blind, the name, age, residence, and postoffice 
address of every7 blind person, and every person blind to such an extent as to 
be unable to acquire an education in the common schools, and who resides in 
ihe county in which he is superintendent. [E., § 2147.] 

[Sees. 1681,1682 and 1683 are repealed by 16 ©. A., ch. 71.] 

2 7 6 8 . V a c a n c i e s i n board . 1684. Upon the death, resignation, or re
moval from the state of any member of the board of trustees, the general as
sembly, if in session at the time, shall fill the vancancy, but if the general 
assembly is not in session, then shall the governor fill such vacancy by appoint
ment, to continue until the next regular session of the general assembly and 
until a successor shall be by that body elected. The refusal or neglect of any 
duly elected or appointed member of said board to act, shall be deemed a 
resignation. 

O H A P T E E 7. 

OF T H E INSTITUTION FOB T H E D E A F AND DUMB. 

2 7 6 9 . Trus tees . 1685; 17 G. A., ch. 136, § 5. There shall be permanently 
maintained at Council Bluffs, in the county of Pottawattamie, an institution 
for the support and education of the deaf and dumb, under the supervision of 
a board of trustees. [E., §g 2157, 2158; 11 G. A.,ch. 136, § 1.] 
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2 7 7 0 . P o w e r s a n d d u t i e s . 1686. The trustees shall have the general 
supervision of the institution, adopt rules for the government thereof, provide 
teachers, servants, and necessaries fop the institution, and perform all other 
acts necessary7 to render it efficient, and to carry out the purposes of its estab 
lishmenf. [E., § 2158; 10 G. A., ch. 54, gg 2, 3.J 

The trustees are not liable in damages at and illegally refusing to allow him to enter 
the suit of a teacher or superintendent whorn upon his employment: Chamberlain v. Clay-
they have employed, for wrongfully, unjustly ton, 56-331. 

2 7 7 1 . Q u o r u m ; r e c o r d . 1687. Three of said trustees shall constitute a 
quorum for the transaction of business, and their proceedings at each meeting 
shall be recorded in a minute book, which shall be signed by those present and 
form a record of their proceedings. [E., § 2159.] 

[As to compensation of trustees of state institutions in general, see § 5104.] 

2 7 7 2 . N o n - r e s i d e n t s . 1688. Persons not residents of the state, of suit
able age and capacity, shall be entitled to an education in said institution, on 
paying to the trustees thereof the sum of forty dollars a quarter in advance. 
[E., § 2160.] 

2 7 7 3 . E d u c a t i o n f ree . 1689. Every deaf and dumb citizen of the state, 
of suitable age and capacity, shall be entitled to receive an education in said 
institution at the expense of the state, and each county7 superintendent of com
mon schools shall report on the first day of ^November in each year to the 
superintendent of the institution the name, age, and postoffice address of every 
deaf and dumb person between the ages of five and twenty-one years residing 
in his county, including all such persons as may be too deaf to acquire an 
education in the common schools. [E., § 2156; 14- G. A., ch. 114.] 

2 7 7 4 . Officers. 1690. The board of trustees shall select one of their 
number as president and another as treasurer of the institution, and the treas
urer shall enter into bonds, with security, in such sum as the board shall direct, 
conditioned for the faithful paying over of all money belonging to the insti
tution upon the order of the board, wrhich bond shall be approved by the ex
ecutive council and filed with the secretary7 of state. [E., § 2162.] 

2 7 7 5 . I n d e b t e d n e s s . 1691. The board shall not create any indebtedness 
against the institution exceeding the amount appropriated by the general as
sembly for the use thereof. [E., § 2163.] 

2776. Appropriation; current expenses. 1692; 17 G. A., ch. 98, § 1; 
18 G. A., ch. 203; 19 G. A., ch. 105. For the purpose of meeting current ex
penses, there is hereby appropriated the sum of thirty-five dollars per quarter 
for each pupil in said"institution. [10 G. A., ch. 54, § 5; 12 G. A., ch. 106, § 4 ; 
Priv. Laws, 14 G. A., ch. 75, § 2.] 

2777. Ordinary expenses. 1693; 17 G. A., ch. 98, § 2; 18 G. A., ch. 
203; 19 G. A., ch. 105; 20 G. A., ch. 73. To meet the ordinary expenses of 
the institution, including furniture, books, school apparatus, and compensation 
of officers and teachers, there is hereby appropriated the sum of twenty-one 
thousand dollars per annum, or so much thereof as may7 be necessary, which 
may be drawn quarterly in such sums as the necessities of the institution may 
require. [10 G. A., ch. 54, § 1.] 

2 7 7 8 . R e p o r t . 1694; 22 G. A., ch. 82, § 32. The superintendent of said 
institution shall report to the governor, on or before the fifteenth day of 
August preceding each regular session of the general assembly, the number of 
pupils in attendance, with the name, age, sex, residence, place of nativity, and 
also the cause of the deafness of each pupil. He shall make a report of the 
studies pursued and trades taught in said institution, together with a complete 
detailed statement of the expenditures for said institution and the receipts on 
account of the same, the salaries paid to each officer and teacher, and also the 
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kind, number, and value of all articles manufactured and sold. [Same, § 6; 
12 G. A., ch. 106, § 5.] 

[For provisions -at, to publication of the report, see §§ 122-126.] 

2 7 7 9 . C l o t h i n g fo r p u p i l s . 1695. When the pupils of said institution 
are not otherwise supplied with clothing, they shall be furnished by the super
intendent, who shall make out an account of the cost thereof in each case, 
against the parent or guardian if the pupil be a minor, and against the pupil 
if he or she have no parent or guardian or have attained the age of majority; 
which account shall be certified to be correct by said superintendent; and 
when so certified, such an account shall be presumed correct in all courts. 
The superintendent shall thereupon remit said accounts by7 mail to the treas
urer of the county from which the pupil so applied shall have come to said 
institution; such treasurer shall proceed at once to collect the same by suit in 
the name of his county if necessary7, and pay the same into the state treas
ury ; the superintendent shall, at the same time, remit a duplicate of such ac
count to the auditor of state, who shall credit the same to the account of the 
institution, and charge it to the proper county; provided, if it shall appear by 
the affidavit of three disinterested citizens of the county, not of kin to the 
pupil, that the said pupil or his or her parents would be unreasonably oppressed 
by such suit, then such treasurer shall not commence the said suit, but shall 
credit the same to the state on his books, and report the amount of such ac
count to the board of supervisors of his county, and the said board shall levy7 

sufficient tax to pay same to the state, and to cause the same to be paid into 
.the state treasury. ' [10 G. A., ch. 54, § 7; 12 G. A., ch. 106, § 6.] 

2 7 8 0 . M o n e y d r a w n . 1696. The above-mentioned appropriations, in
cluding the accounts for clothing aforesaid, shall be drawn quarterly on the 
requisition of the board of trustees of the institution, in the usual manner, and 
then only in such amounts as the wants of the institution may require. [10 
G. A., cli. 54, § 8; 12 G. A., ch. 106, § 7.] 

2 7 8 1 . B o a r d of t r u s t e e s . 17 G. A., ch. 136, § 1. The board of trustees 
of the institution for the deaf and dumb shall consist of three persons, to be 
elected by the present general assembly, one for two years, one for four years, 
and one for six years; and each subsequent general assembly shall elect one 
trustee to serve for six y7ears. Two of said trustees shall constitute a quorum 
for the transaction of business. Said trustees shall enter upon the duties of 
their office on the first day of May in the year in which they are elected. 

2782. Teachers residing in institution. 17 G. A., ch. 136, § 2. And 
no teacher, superintendent, steward, or other employee, shall reside in the in
stitution, or receive board, or any allowance of provision, clothing, fuel, or 
other supplies from the funds or supplies furnished for the support of the in
stitution, except by arrangement made in advance with the trustees, and at 
and for prices that shall be just to the state. 

2783". L a b o r of i n m a t e s . 17 G. A., ch. 136, § 4. The trustees shall 
have authority to utilize the inmates of the institution, so far as practicable 
without interfering with the proper education of the inmates, in any suitable 
labor on the farm, in the workshops, in the erection of buildings belonging to 
the institution, or in the domestic service of the same. 



704 PUBLIC LAW. AFTEE CODS, g 1696. 

CHAPTER la. 

SOLDIEES' HOME. 

2784. Established; appropriation. 21 G. A., ch. 58, § 1. That there 
be and is hereby created and established in this state an institution to be known 
as the •' Iowa Soldiers' Home," and that the sum of seventy-five thousand dol
lars, or so much thereof as is necessary, be and is hereby appropriated out of 
any money in the treasury not otherwise appropriated, for the purchase and 
preparation of grounds and for the erection and completion or purchase of suit
able buildings and fixtures thereon, and furnishing and equipping the same; and 
the further sum of twenty-five thousand dollars, or so much thereof as may be 
necessary for the purpose of maintaining such soldiers' home for the year 1887; 
provided, however, that it shall not be lawful for the board of managers here
inafter created to draw7 upon the sum hereby appropriated, an amount exceed
ing seventy-five thousand dollars in the year 1886 and the sum of twenty-five 
thousand dollars in the year 1887. 

2 7 8 5 . O b j e c t s ; a d m i s s i o n t o . 21 G. A., ch. 58, § 2. The object of 
the " Iowa Soldiers 'Home" shall be to provide a home and subsistence for 
all honorably discharged soldiers, sailors and marines who have served m the 
army7 or navy of the United States and who are disabled by disease, wounds 
or otherwise; provided, that no applicant shall be admitted to said home who 
has not been a resident of the state of Iowa for throe years next preceding his 
application for admission therein unless he served in an Iowa regiment or was 
accredited to the state of Iowa. The board of commissioners shall determine 
the eligibility of applicants for admission to said home as herein provided. 

[Provisions of 21 Q. A., ch. 58, and 21 G, A., ch. 129, as to method of determining location, 
are omitted. The institution was, in pursuance of the provisions thus made, located at Mar-
shalltown.] 

2786. Board of commissioners; compensation. 21 G. A., ch. 58, 
§ 4. The general supervision and government of said soldiers' home shall be 
vesled in a board of commissioners, to consist of six members, who shall 
be appointed by the governor, by and with the consent of the senate, im
mediately after the taking effect of this act, not more than four of whom 
shall belong to the same political party, and no two of whom shall be from 
the same congressional district, and no member of the general assembly 
shall be eligible to the office, but all shall be ex-Union soldiers. The members 
of the board shall hold their office for the respective terms of two, four, and 
six years, from the first day of May, 1886, and until their successors shall be 
appointed and qualified, said respective terms of office to be determined 
by lot, and thereafter there shall be two members of said board appointed 
every two years during the session of the general assembly, whose term of 
office shall continue for six yrears from the first day of May7 next ensuing, or 
until their successors are appointed and qualified. The governor shall call a 
meeting of said board for the purpose of organization, within thirty days after 
the first appointments are made. No compensation shall be allowed any mem
ber of the board of commissioners other than president, treasurer, and secre
tary, save their actual expenses; provided, however, that a building committee 
may be appointed from the members of said board, consisting of not more 
than two persons, whose duty it shall be to visit and inspect the buildings at 
least once in two weeks during their period of construction, and who may re
ceive in addition to their actual expenses the sum of five dollars for each day 
so actually employed. Provided, however, that no member of said building 
committee shall receive compensation for more than ten days' service in any 
one month. In case of a vacancy in the board of commissioners by death or 
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any other cause, the appointing power provided for shall have power to fill 
the vacancy for the unexpired portion of the term. Four members of the 
board shall constitute a quorum for the transaction of business; provided, tha t 
for the adoption of plans and the letting of contracts for buildings and the 
selection of a commandant for said home, the affirmative vote of a majority of 
the entire board shall be required. 

2 7 8 7 . B o a r d to qual i fy a n d g i v e b o n d . 21 G. A., ch. 58, § 5. Before 
entering upon his duties each nmmber of the board of commissioners shall 
take and sign an oath and execute a bond in the penal sum of ten thousand 
«.lobars for the use of the state of Iowa, to be approved by the executive coun
cil and filed in the office of the secretary of state, conditioned for the faithful 
performance of his duties and the honest and faithful disbursement of and ac
counting for all moneys which may come into his hands under the provisions 
of this act. The said board, having first taken the oath prescribed for the 
trustees of state institutions, is hereby empowered and required to cause to be 
prepared suitable plans and specifications by a competent architect, but no 
plans shall be adopted which shall not first liave been approved by the-gov
ernor. Such plans shall contemplate the erection of a home which shall ac
commodate not less than one hundred and fifty nor more than three hundred 
inmates, and shall be accompanied by specifications, and by a detailed esti
mate of the amount, quality and description of all material and labor required 
for the entire and full completion of the buildings, and no plan shall be 
adopted that contemplates the expenditure of more money for its completion 
than the amount appropriated by7 this general assembly added to any donations 
received by7 the state for the erection of the home. 

2788. Architect or superintendent. 21 G. A., ch. 58, § 6. The said 
board of commissioners may at their discretion employ a competent architect 
or superintendent of construction, who may, in the discretion of said board, 
be the same person, and who shall receive such compensation as the board 
shall, by agreement, determine. 

2 7 8 9 . Bids . 21 G. A., ch. 58, § 7. Whenever the said plans and specifica
tions shall have been approved and adopted, the commissioners shall cause to be 
inserted in the Iowa State Register and Des Moines Leader, newspapers pub
lished in the city of Des Moines, Iowa, an advertisement for sealed bids for 
the construction of the buildings herein authorized, and they shall furnish a 
printed copy of this act and of the specifications to all parties applying there-
tor, and all parties interested who may desire it shall have free and full access 
to the plans and specifications with the privilege of taking notes and making-
memoranda. 

2 7 9 0 . Let t ing contract . 21 G. A., ch. 58, § 8. Not less than thirty days 
after the publication of said proposals for bids, on a day and hour to be named 
m said advertisement at the place where said institution shall be located in 
the presence of the bidders, or so many of them as may be present, the bids 
received shall be opened for the first time, and the contract for building shall 
De let to the lowest and best bidder; provided, that should the commisbioners 
deem it for the interest of the state they may reject any and all bids and ad
vertise again and also prodded, that no contract shall be made, and no expense 
incurred for any7 building or buddings, requiring for the completion of the 
same and fixtures thereon and furnishing and equipping the same a greater 
expense than is provided for in the appropriation made in this act added to 
any donations received by the titate for the erection of the home. And pro
vided further, that no bid shall bo accepted which is not accompanied by a 
good and sufficient bond in the sum of ten thousand dollars, signed by at least 
three good a.nd sufficient sureties who shall be resident freeholders of the 
state of Iowa conditioned as a guaranty lor the responsibility and good faith 

VOL. 1—45 
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of the bidder, and that he will enter into a contract and give bond as pro
vided in this act in case his bid is accepted. 

2791. B o n d . 21 G. A., ch. 58, § 9. The contract to be made with the suc
cessful bidder shall be accompanied by a good and sufficient bond, to be ap
proved by the governor before being accepted, conditioned for the faithful 
performance of his contract, shall provide for the appointment of an architect 
or a superintendent of construction, who shall receive not more than five dol
lars per day for his services, and who shall carefully7 and accurately measure 
the work done, and the materials upon the ground at least once a month; for 
the payment of the contractor upon the aforesaid measurement, and for the with
holding of twenty per cent, of the value of the work done and materials on 
hand until the completion of the buildings. And for a forfeiture of a stipu
lated sum per diem for every day that the completion of the work shall be de
layed after the time specified for the completion of the contract, and for the 
full protection of all persons who may7 furnish labor or materials by withhold
ing payment from the contractor and by paying the parties to whom any 
moneys are due for service or materials, as aforesaid, directly for all work 
done or materials furnished by them, and for a settlement of all disputed ques
tions as to the value of alterations and extras by arbitration at the time of final 
settlement, as follows: One arbitrator to be chosen by the commissioners, one 
by7 the contractor, and one by the governor of the state; and all three of said 
arbitrators to be practical mechanics and builders. And said contract shall 
provide for the power and privilege of the commissioners to order changes in 
the plans and specifications at their discretion, and to refuse to accept any 
work wnich may be done not fully in accordance with the letter and spirit of 
the plans and specification; and all work not accepted shall be replaced at the 
expense of the contractor, and be deducted from the contract price. They 
may also make such other provisions and conditions in the said contract not 
hereinabove specified as may seem to them necessary7 or expedient, provided, 
that no conditions shall be inserted contrary7 to the letter and spirit of this act, 
and that in no event shall the state be liable for a greater amount of money 
than is appropriated for said buildings and appurtenances. 

2792. Contract Signed. 21 G. A., ch. 58, § 10. The said contract shall 
be signed by the president of the board of commissioners in behalf of the board 
after a vote authorizing him so to sign shall have been entered upon the min
utes of the board, and it shall be attested by the signature of the secretary of 
the board and by the seal of the institution hereinafter provided ior. I t shall 
be drawn in triplicate, and one copy of the same shall be deposited in the office 
of the secretary of state. 

2793. B ids i n detai l . 21 G. A., ch. 58, § 11. All bids shall show the es
timated cost of the work to be done of each description in detail. And the 
commissioners shall have the right and power at their discretion to accept bids 
ior particular portions of the work if for the advantage of the state, and all 
measurements and accounts as the work progresses, shall show in detail the 
amount and character of the work for which payment is made. 

2 7 9 4 . L o c a t i o n a n d g r o u n d s . 21 G. A., ch. 58, § 12. The cost of loca
tion, including the cost of suitable grounds, may be paid out of the appropri
ations herein made, but shall not exceed the sum of ten thousand dollars. 
Provided that should the land be purchased with suitable buildings erected 
thereon, the same shall not exceed the sum of fifty thousand dollars and in 
that case the parts of this act which refer to erections of buildings shall not 
apply. 

2 7 9 5 . M o u s y s , h o w p a y a b l e . 21 G. A., ch. 58, § 13. The moneys 
herein appropriated shall be paid to the parties to whom they may become 
due and payable, directly from the treasurer of state, on the warrant of the 
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auditor of state, and the auditor is hereby authorized and required to draw 
the said warrants for money due under this act, upon the order of the board 
of commissioners accompanied by7 vouchers approved by the governor in the 
usual manner, and the board is authorized to advance and pay on contracts, 
before the same are fully completed not exceeding eighty per cent, on the es
timates of material delivered or labor performed. All other moneys appro
priated by this act shall be drawn quarterly on the requisition of the board 
of commissioners, in the usual manner, and then only in such amounts as the 
wants of the institution may require. 

2796. Commissioners not to be interested. 21 G. A., ch. 58, § 14. 
No commissioner or officer of the said institution shall be in any way inter
ested in any contract for the erection or purchase of said buildings, or fur
nishing any materials for said buildings, and if any such commissioner or 
officer shall be so interested he shall be deemed guilty of a misdemeanor and 
on conviction be fined in any sum not exceeding five thousand dollars. 

2797. Meetings of board; officers; powers; report. 21 G. A., ch. 
58, § 15. I t shall be the duty of the board of commissioners to meet annually 
on the second Wednesday in May7 of each y7ear, and at said annual meeting 
they shall elect from their own body a president, treasurer and secretary, 
whose compensation shall be determined by the board, and who shall hold 
office for one year, or until their successor shall be elected and qualified. The 
treasurer shall give a bond, which shall be approved by the executive council 
for double the amount of money liable to come into his hands at any one 
time. The board of commissioners shall meet at least once in three months, 
on the second Wednesday in August, November and February, and oftener if 
they deem it advisable, and shall have the power to adopt a seal and make 
rules and regulations, not inconsistent writh the laws and constitution of the 
state, for the management and government of said home, including such 
rules as they may deem necessary for the preserving of order, enforcing disci
pline and preserving the health of its inmates. If necessary, for the purpose 
of procuring a better insight into the practical working of similar homes, and 
for the better information of the board, they may7 authorize not more than 
three of their number to visit similar institutions now7 in operation that they 
may have the benefit of their personal observation and investigation, and the 
expense actually incurred in any such visit may be charged against the appro
priation hereinbefore made. The board of commissioners shall make full and 
minute report of all the disbursements of the home, and of its condition, 
financial and otherwise, to each regular session of the general assembly. 

2798. Commandant; salary. 21 G. A., ch. 58, § 16. The board of 
commissioners shall have the power and it shall be their duty to appoint a 
commandant for said home who shall serve as such during the pleasure of the 
board of commissioners and who shall be one who has been honorably dis
charged from the military or naval service of the United States, whose salary 
shall not exceed twelve hundred dollars per annum, and who shall nominate 
for the action of the board of commissioners, all necessary subordinate officers, 
who shall also be persons who have been honorably discharged from the mili
tary or naval service of the United States, who may be removed by said com
mandant for insufficiency or misconduct; but in case of every removal a 
detailed statement of the cause shall be reported to the board of commission
ers by the commandant. Tne board of commissioners shall have the power 
to fix the salary of all subordinate officers; provided, the amount so paid shall 
not exceed such reasonable compensation as is paid for like service m similar 
institutions. 

2 7 9 9 . A c t i o n of b o a r d . 21 G. A., ch. 58, § 17. Every contract and 
duty required by this act to be acted upon by7 the board of commissionei s 
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must receive the approval of the majority of the board in regular session duly 
called in order to make the same binding and valid; that all the proceedings 
of said board shall be recorded in a book and open to the inspection of any
body on request. 

2 8 0 0 . A p p r o p r i a t i o n . 22 G. A., ch. 121, § 1. There is hereby appropri
ated out of any money in the treasury the sum of six thousand dollars per 
annum for the salary and wages of the officers and employees of said home. 

2 8 0 1 . S u p p o r t . 22 G. A., ch. 121, § 2. For the general support of the 
inmates of said home there is hereby appropriated the sum of ten dollars per 
month, or so much thereof as may be necessary to each inmate in said home 
to be estimated by the average number for the preceding quarter. 

2 8 0 2 . H o w d r a w n . 22 G. A., ch. 121, § 3. The above-mentioned appro
priation to be drawn monthly7 on the requisition of the board of commissioners 
of the home in the usual manner and then only in such amounts as the wants 
of the home may require. 

C H A P T E R 8. 

OK COUNTY mon SCHOOLS. 

2803. E s t a b l i s h m e n t . 1697. Each county having a population of two 
thousand inhabitants or over, as shown by the last state or federal census, may 
establish a high school on the conditions and in the manner hereinafter pre
scribed, for the purpose of affording better educational facilities for pupils 
more advanced than those attending district schools, and for persons desiring 
to fit themselves for the vocation of teaching. [13 G. A., ch. 116, § 1.] 

High schools are deemed a part of the com- from the school fund: High School v. Clay-
mon school system of the state, though they ton County, 9-175. 
are not to derive any support or assistance 

2804. P e t i t i o n for e l ec t i on . 1698. When one-third of the electors of a 
county, as shown by the returns of the last preceding election, shall petition 
the board of supervisors requesting that a county high school be established in 
their county at the place in said petition named, then, or when said board in 
its discretion shall deem proper, said board shall give twenty day7s' notice pre
vious to the next general election, or previous to a special election duly called 
for that purpose, that they7 wfill submit the question to the electors of said 
county whether such high school shall be established; at which election said 
electors shall vote by ballot, for or against establishing such county high school. 
The notice contemplated in this section shall be given through one or more 
newspapers published m said county, if any be published therein, and by7 at 
least one written or printed notice to be posted in each township. [Same, § 2.] 

2 8 0 5 . V o t e s c a n v a s s e d ; t r u s t e e s . 1699. After said election, the bal
lots on said question shall be canvassed in the same manner as in the election 
for county officers; and if a majority of all the votes cast on said question 
shall be in favor of establishing said school, the board of supervisors shall 
immediately proceed to appoint six persons, who shall be residents of the 
county, but not more than two of whom shall be residents of the same town
ship, who shall, with the county superintendent of common schools, constitute 
a board of trustees for said high school. Each of said trustees appointed as 
aforesaid shall hold his office until his successor is elected and qualified, and 
shall be required, within ten days after appointment, to qualify by taking-the 
oath of office, and giving such bond as may be required by the said board of 
supervisors, for the faithful discharge of his duties. [Same, § 3.] 
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2 8 0 6 . E l e c t i o n of t r u s t e e s . 1700. At the next general election after 
said appointment, there shall be elected in said county six high school trust
ees, who shall be divided into three classes of two each; each class to hold 
their office one, two, and three years, respectively, and their respective terms 
to be decided by lot. And each year thereafter there shall be two such trust
ees elected to succeed those whose term is about to expire. And said trustees 
shall qualify and enter upon the duties of their office in the same manner, and 
at the same time as other county officers. [Same, § 4.] 

2 8 0 7 . C o u n t y s u p e r i n t e n d e n t . 1701. The county superintendent shall, 
by virtue of his office, be president of said board of trustees; and at their first 
meeting in each year, they shall appoint from their own number a secretary7 

and treasurer, who shall perform the usual duties devolving upon such officers 
for the term of one year, or until their successors are appointed to take their 
places. [Same, § 5.] 

2808. Estimate of funds; tax levied. 1702. At said meeting, or at 
some succeeding meeting called for such purpose, said trustees shall make an 
estimate of the amount of funds needed for building purposes, for payment of 
teachers' wages, and for contingent expenses, and they7 shall present to the 
board of supervisors a certified estimate of the rate of tax required to raise the 
amount desired for such purposes. But in no case shall the tax for such pur
poses exceed in one year the amount of five mills on the dollar on the taxable 
property of the county, and, when the tax is levied for the payment of teach
ers' wages and contingent expenses only, shall not exceed two mills on the 
dollar. [Same, § 6.] 

2 8 0 9 . Co l lec t ion . 1703. The said tax shall be levied and collected in the 
same manner as other county taxes, and when collected the county treasurer 
shall pay the same to the treasurer of the county high school, in the same 
manner that school funds are paid to the district treasurers as required by law. 
[Same, § 7.] 

2 8 1 0 . T r e a s u r e r ; a c c o u n t s . 1704. The said treasurer of the high 
school shall give such additional bond as the board of trustees may deem suf
ficient, and receive all moneys from the county treasurer and from other par
ties that belong to the funds of said school, and pay the same out only by 
direction of the board of trustees upon orders duly executed by the president, 
countersigned by the secretary thereof, stating the purpose for which they 
were drawn. Both the secretary and treasurer shall keep an accurate account 
of all moneys received and expended for said school; and at the close of each 
year, and as much oftener as required by the board, they shall make a full 
statement of the financial affairs of the school. [Same. § 8.] 

2 8 1 1 . S i t e ; c o n t r a c t s . 1705. The said board of trustees shall proceed, 
as soon as practicable after their appointment as aforesaid, to select the best 
site, in accordance with the vote of the county7, that can be obtained without 
expense to the same, and the title thereof shall be vested in said county. 
They shall then proceed to make such purchases of material, and to let such 
contracts for their necessary school buildings as they may deem proper, but 
shall not make any purchase or contract in any year to exceed the amount on 
hand and to be raised by the levy of tax that y7ear. [Same, § 9.] 

2 8 1 2 . E m p l o y m e n t of t e a c h e r s . 1706. When said board of trustees 
shall have furnished a suitable building for the school, they shall employ some 
competent teacher to take charge of the same, and furnish such assistant 
teachers as they deem necessary7, and provide for the payment of their salaries. 
As far as practicable, model schools shall be encouraged, and advanced stu
dents and those preparing to become teachers may be employed a portion of 
their time in teaching the younger pupils, in order that they may become 
familiar with the practice as well as theory of successful school-teaching, and 
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also avoid, as far as practicable, the expense of employing other assistant 
teachers. [Same, § 10.] 

2 8 1 3 . T u i t i o n f r e e ; r u l e s . 1707. Tuition shall be free to all pupils of 
such school residing in the county where the same is located. The board of 
trustees, however, shall make such general rules and regulations as they deem 
proper in regard to age and grade of attainments essential to entitle pupils to 
admission in the school. If there should be more applicants than can be ac
commodated at any time, each district shall be entitled to send its equal propor
tion of pupils according to the number of pupils it may have, as shown b}7 the 
last report to the county superintendent of common schools. And the boards 
of the respective school districts shall designate such pupils as may attend. 
[Same, § 11.] 

2 8 1 4 . P u p i l s f r o m o t h e r c o u n t i e s . 1708. If, at any time, the school 
can accommodate more pupils than apply for admission from that county, the 
vacancies may be filled by applicants from other counties, upon the payment 
of such tuition as the board of trustees may prescribe; but at no time shall 
such pupils continue in said sctiool to the exclusion of pupils belonging in the 
county in which such high school is situated. [Same, § 12.] 

2 8 1 5 . R u l e s . 1709. The principal of any such high school, with the ap
proval of the board of trustees, shall make such rules and regulations as he 
deems proper in regard to the studies, conduct, and government of the pupils 
under his charge, and if any such pupils will not conform to and obey the 
rules of the school, they may be suspended or expelled therefrom by the board 
of trustees. 

2 8 1 6 . T r u s t e e s t o r e p o r t . 1710. The said board of trustees shall, an
nually, make a report to the board of supervisors of their county, which shall 
specify the number of students, both male and female, who have been in at
tendance at the county high school during the year, the branches of learning 
taught, the text-books used, the number of teachers employed, the amount of 
salary paid to them, the amount expended for library and apparatus, and for 
ouddings and all other expenses; also the amount of funds on hand, debts 
unpaid, and other information deemed important or expedient to report. Said 
report shall be printed in at least one newspaper in the county, if any is pub-
l.shed therein, and a copy of the report shall be forwarded to the state super
intendent of public instruction. [Same, § 15.J 

2 8 1 7 . V a c a n c i e s . 1711. The board of supervisors shall have power to 
fill any vacancy7 that may occur in the board of trustees of that county by 
appointment, until the next general election, and a majority of any such 
board of trustees shall be a quorum for the transaction of business. [Same, 
§16.] 

2 8 1 8 . C o m p e n s a t i o n . 1712. The board of supervisors may allow each 
member of the board of trustees the sum of two dollars per day7 for the time 
actually employed in the discharge of his official duties, and when such ac
counts are presented for payment, they shall be audited and paid out of the 
county treasury in the same manner as other accounts against the county, and 
said trustees shall not be entitled to any further remuneration for services or 
expenses. [Same, § 17.] 

CHAPTER 9. 

OF THE SYSTEM OF COMMON SCHOOLS. 

2 8 1 9 . Schoo l d i s t r i c t s . 1713. Each civil township now or hereafter or
ganized, and each independent school district organized as such prior to the 
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taking effect of this code, is hereby declared a school district for all the pur
poses of this chapter, subject to the provisions hereinafter made. [R., § 2022; 
9 G. A., ch. 172, § 1.] 

I t is contemplated that school districts shall reasonable facility enjoy the advan tages of 
coincide in boundary with civil townships, any school in their township; but no such re-
The onlj exception is found in the provisions striction exists upon the formation of inde-
(.S 3916) for the case where, by reason of pendent distr icts: District T'p v. Independent 
streams or other natural obstacles, a portion Dist., 41-30. 
of the inhabitants of a township cannot with 

2820. Special e lect ions. 1714. When an organized district has been left 
wfithout officers, the township trustees shall give such notice for a special elec
tion of directors, as is required in cases of regular district elections; and the 
persons elected shall continue in office until their successors are duly elected 
and qualified. [Same, § 3.] 

2821. D i v i s i o n ; a p p o r t i o n m e n t . 1715. When changes in civil town
ship boundaries are made, or any7 district shall be divided into two or more 
entire townships for civil purposes, the existing board of directors shall con
tinue to act for both or all the new districts, or parts of districts, until the 
next regular district election thereafter, at which time the new district town-
Ships shall organize by the election of directors. The respective boards of 
directors shall, immediately after such organization, make an equitable divis
ion of the then existing assets and liabilities between the old and new districts; 
and in case of a failure to agree, the matter may be decided by arbitrators, 
chosen by the parties in interest. A similar division shall be made in case of 
the formation or changes of boundaries of independent districts. [Same, § 4 ; 
14 G. A., ch. 133, § 1.] 

The directors constitute a special t r ibunal to 
make division of assets and liabilities. Their 
jurisdiction for that purpose is exclusive and 
their decision cannot be collaterally a t tacked: 
Independent School Dist. v. Independent 
School Dist., 43-444; District T'p v. District 
Tp, 45-104. 

If this tr ibunal fails to act it may be com
pelled to do so by mandamus, but appeal 
from its decision cannot be had to the cour t s : 
Ibid. 

The adjudication of the directors in the di
vision of assets is final and conclusive unti l 
reversed by proper proceedings. Appeal in 
such case lies from their action to the county 
superintendent: Independent School Dist. v. 
Independent School Dist., 45-391. 

The failure to agree referred to in this sec
tion is a disagreement of the directors acting 
as a tribunal and not a failure of the new dis
tricts to agree: Ibid. 

In making the division, school-houses and 
real estate used for school purposes are to be 
taken into account, but such division need not 
result in the partition of the real estate: Dis
trict T'p v. District T'p, 36-216. 

Where the boards of the two districts ap
point arbitrators to make division of assets and 
liabilities, a court of equity has jurisdiction to 
set aside their award for gross error in compu
tation, etc. In such a case an appeal would 
not lie to the county superintendent: District 
T'p v. District T'p, 54-286. 

The arbitration here contemplated is a stat
utory arbitration (see §§ 4652-4667), and a 
court cannot enter up judgment for a different 
amount than tha t taxed in the award : Dis
trict T'p v. Independent Dist., 60-141. 

Where it appears tha t the respective boards 
of directors have met and failed to agree, man
damus may be maintained to compel a choice 
of arbitrators, but not to compel the m a k i n g 
of equitable division: Case v. Blood, 68—486. 

A person who has ceased to be a resident of 
the district and a patron of the school, but is 
still a t ax payer, may bring action to compel 
the board of directors to make the apportion
ment here required: Case v. Blood, 71-632. 

Where a portion of an independent district 
is severed and restored to a district township , 
to which it geographically belongs, it seems 
tha t bonds issued by the independent district 
mus t be taken into account in apport ioning 
the liabilities between it and the district town
ship, a l though the district township cannot is
sue such bonds: Albin v. Board of Directors, 
58-77. 

Where the proper board of directors has 
made a division of assets and liabilities upon 
the organization of subdistr ictsinto independ
ent districts and then has ceased to exist, an 
action in equity may be maintained to effect, 
such division, where it appears tha t the one 
originally made was inequitable and unjust , 
and there was no negligence on the part of tho 
plaintiff in not having a proper division made 
by the board while in existence: Independent 
School Dist. v. Independent School Dist., 4 1 -
321. 

After the division of a district township the 
old district township goes out of existence en
tirely, and action by the new township for 
division of assets may be brought against the 
independent districts formed out of the other 
portion of the old district township. In such 
case an action against the old district could 
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be of no avail and no jurisdiction would be of division of boundary or division of the dis-
acquired thereby: District T'p v. Independent trict township are not applicable in case of 
Dist., 63-188. an action by one district township against 

The provisions as to division of assets in case another : District T'p v. District T'p, 52-73. 

2822. B o d y corporate . 1716. Every school district which is now, or 
may hereafter be organized, is hereby made a body corporate by the name of 
the "district township," or "independent distr ict" (as the case may be), of 

, in the county of , and in that name may hold property, become a 
party to suits and contracts, and do other corporate acts. [E., § 2026; 0., '51, 
§ 1108; 9 G. A., ch. 172, § 5; 11 G. A., ch. 33.] 

A school district is a body corporate with liable for unlawful acts of officers in convert-
the power to hold property and be a party to ing the property of others, quozre; but where 
suits and contracts : Baker v. Chambles, 4 such officer allowed lumber, levied on under 
G. Gr., 42S. a t tachment but subsequently released, to be 

A district township is a political corporation used in a school building, held, tha t the dis-
within the meaning of Const., art . 11, § 3, fix- trict township was not liable for its conver-
ing tiie limit of indebtedness of political and sion: Charnock v. District T'p, 51-70. 
municipal corporations: Winspear v. District A school-house, being public property, is not 
T'p, 37-542. subject to execution and is therefore not sub-

The school district, being a public corpora- ject to a mechanic's l ien: Charnock v. District 
t ion or gttasi-corporation, is not liable for per- T'p, 51-70. 
sonal injuries sustained on account of the neg- The property of school districts in cities and 
ligent construction of its school-houses, or towns is not exempt from special taxation for 
negligence in keeping them, in repair : Lane v. improvement of streets, laying of sidewalks, 
District 'T'p, 58-462. e tc . : Sioux City v. Independent School Dist., 

Whether a district township can be made 55-150. 

2823. Annual meeting; powers. 1717; 18 G. A., ch. 63; 19 G. A., 
ch. 51. Each district township shall hold an annual meeting on the second 
Monday in March, and the electors of the district, when legally assembled at 
such meeting, shall have the following powers: 

1. To appoint a chairman and secretary in the absence of the regular offi
cers; 

2. To direct the sale or other disposition to be made of any school-house or 
the site thereof, and of such other property, personal and real, as may belong 
to the district; to direct the manner in which the proceeds arising therefrom 
shall be applied; to determine what additional branches shall be taught in the 
schools ol the district; or to delegate any of these powers to the board of di
rectors, and to authorize the board of directors to obtain, at the expense of 
the district township, such highways as such board may deem necessary for 
proper access to the school-houses in their districts; 

3. To vote such tax, not exceeding ten mills on the dollar in any one year, 
on the taxable property of the district township, as the meeting shall deem 
sufficient for the purchase of grounds and the construction of the necessary7 

school-houses for the use of the district, and for the payment of any debts 
contracted for the erection of school-houses, and for procuring district libra
ries, and for obtaining highways for access to school-houses; 

4. To instruct the board of directors to transfer any7 surplus in the school-
house fund, not appropriated, to either the contingent or teachers' fund. 
[ E , §§ 2027-28, 2033; C , '51, §§ 1114, 1115; 9 G. A., ch. 172, §§ 6, 7, 16; 11 
G. A., ch. 143, §§ 1, 2; 14 G. A., ch. 84.] 

I t is not necessarily improper for the elect- The electors may provide tha t music shall be 
ors to vote a tax for the erection of a school- taught in the schools of the district: Bellmeyer 
house where one school-house already exists v. Independent Dist., 44-564. 
in the district. It may be tha t the school-house Under the power to direct the sale or other 
existing is unfit for further use or unlit for the disposition of the school-house, etc., the elect-
purpose : Casey v. Independent Dist., 64-659. ors may authorize the use of such house for 

The electors of a district township have no purposes of religious worship, Sabbath-schools, 
power under this section, or otherwise, to au- e tc . : Davis v. Boget, 50-11; Townsend v. Ha-
thorize the discharge of a debtor of the dis- gan, 35-194. 
trict without consideration: District T'p v. A contract to repair a school-house may be 
Thomas, 59-50. made by the board without a previous vote of 
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the electors (§ 2867): Williams v. Peinny, 25- the r ight of the parties interested in the erec-
436. tion of the school-house having become ves ted: 

The taxes for contingent and teachers' funds Benjamin v. District T'p, 50-648. 
are to be estimated and certified by the board In such action, held, t ha t the directors migh t 
of directors under S, 2895. and a vote of such be compelled, by mandamus, to car ry out the 
tax by the electors, under this section, is not vote of the electors by the erection of a school-
valid: Cedar Rapids & M. R. R. Co. v. Cur- house, and that appeal to the county superin-
roll Co., 41-153. tendent was not such speedy and adequate 

Where the electors made an appropriation remedy as to deprive the plaintiff of his r ight 
and voted a tax for the erection of a school- to an action by mandamus: Ibid. 
house, and such tax had been collected, and The board of directors may incur indebted-
action commenced to compel the erection of ness, etc., in carrying out the vote of tho tow ti
the house by the board of directors, held, sh ip : See note to § 2832. 
that the electors could not. at a subsequent As to how long the polls shall r emain open 
annual meeting, rescind their previous action, a t such a meeting, see § 2908. 

2 8 2 4 . Spec i a l m e e t i n g . 18 G. A., ch. 84. When a school district, by 
fire or otherwise, has been deprived of a school building, and the board of 
directors of such district, by7 the use of the powers in them vested, are unable 
to provide for the continuance of the school therein; then such board of di
rectors shall call a meeting of such district. The manner of calling such 
meeting, and the powers of such meeting shall be as follows: 

1st. The board of directors shall cause to be posted in three public places 
in such district, at least ten days prior to the designated time of holding such 
meeting, written notices of such meeting, in which shall be stated tne time 
and place of such meetings, and the object or purpose for which same is called. 

2d. The powers of such meeting shall be the same as is prescribed in sec
tion seventeen hundred and seventeen hereof [§ 2823], except those powers 
which are set forth in paragraph two, after the word '' applied " in the fourth 
line thereof, and in paragraph three, after the word "dis t r ic t" in tne fifth 
[fourth] line thereof. 

SUBDISTRICTS. 

2 8 2 5 . E l e c t i o n of s u b d i r e c t o r . 1718. The several subdistricts shall, 
annually, on the first Monday in March, hold a meeting for the election of a 
subdirector, five days' notice of which meeting shall be given by the then 
resident subdirector, or, if there is none, by the district secretary, posting a 
written notice in three public places therein, and such notice shall state the 
hour of meeting. [E., § 2030; 9 G. A., ch. 172, § 8.] 

2 8 2 6 . Cer t i f i ca te of e l ec t i on . 1719; 18 G. A., ch. 7, § 1. At the meet
ing of the subdistnct, a chairman and secretary shall be appointed, who shall 
act as judges of the election, and give a certificate of election to the subdi
rector elect. When there is a tie vote between two persons for the office of 
subdirector, the secretary shall notify the secretary of the district township 
board of such tie vote, and shall notify said persons to appear at the regular 
meeting of the board on the third Monday in March to determine the tie vote 
by lot before one or more members of the board elected, and the certificate 
of election shall be given accordingly. Should either party fail to appear or 
take part in the lot, the secretary shall draw for him. [E., § 2031; G., '51, 
§ 1111; Same, §9.] 

The proceedings here contemplated are a still present, held, t ha t it was error to refuse 
meeting, and also an election; and where the such votes, a l though the meet ing had, by 
polls were kept open only forty minutes , and formal motion, adjourned: State ex rel. v. 
after the meeting had formally adjourned, Woolem, 39-880. 
and while the officers and electors were still As to how long the polls shall remain open, 
present, electors who applied to vote were re- see § 2908. 
lused permission to do so, held, tha t the elec- The provision in § 2896, wi th reference to 
tion was invalid: State ex rel. v. WoUem, 37- taxes voted by electors of subdistricts for 
131. school-house purposes, gives implied authori ty 

So where, a t such an election, the polls were to vote such taxes, a l though the power is not 
only kept open for th i r ty minutes, and soon elsewhere expressly conferred: Wood v. 
after they were closed voters appeared and Farmer, 69-538. 
offered their votes, the other electors being 
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2827. Number of subdirectors; certificates. 1720. In all district 
townships comprising but one subdistrict, the board of directors shall consist 
of three subdirectors; and in all district townships comprising but two sub-
districts it shall consist of one subdirector chosen from each subdistrict, and 
one from the district township at large, who shall in both cases be elected in 
the manner provided by law for the election of one subdirector from each sub-
district. The judges of the respective subdistrict elections shall canvass the 
votes for subdirector chosen from the district township at large, and shall 
issue a certificate of election to the person elected. [E., §§ 2031, 2075; C.. '51, 
g 1112; Same, § 10.] 

2 8 2 8 . W o m e n e l ig ib le . 16 G. A., ch. 136, § 1. No person shall be 
deemed ineligible by reason of sex, to any school office in the state of Iowa. 

2 8 2 9 . D irec tors or super in tendent s . 16 G. A., ch. 136, § 2. No per
son who may have been or shall be elected or appointed to the office of county 
superintendent of common schools or school director in the state of Iowa, shall 
be deprived of office by reason of sex. 

There is nothing in the constitution prohib- spectively, acts which it had power to author-
iting women from holding such offices. The ize in advance : Huff v. Cook, 44-639. 
legislature has power to make good, retro-

2830. Board of directors; president; secretary; treasurer. 1721; 
15 G. A., ch. 27. The subdirectors of the several subdistricts shall constitute a 
board of directors for the district township, and shall enter upon their duties 
upon the day fixed for the regular meeting of the board in March, at which 
time they shall organize by electing from their own number a president, who 
shall simply be entitled to a vote as a member of the board, and from the dis
trict township at large, at their regular meeting on the third Monday of Sep
tember in each year, a secretary and treasurer, unless there are at least five 
subdirectors in the district township, in which case they7 may be selected from 
tne board; and said secretary7 and treasurer thus elected shall qualify and 
enter upon the duties of their respective offices within ten days following the 
date of their election. If selected from the district township at large, they7 

shall have no vote in the proceedings of the board. [E., §§ 2035,2076; 0., '51, 
§ 1721; Same, § 18; 11 G. A., ch. 143, § 13.] 

The subdirector may qualify on or before the prevent such qualification being valid: Ben-
day fixed by appearing before some officer nett v. District T'p, 53-687. 
authorized to administer oaths and taking The wri t ten evidence of such qualification 
the oath of office. Failure to appear at the is not required to be filed wi th the secretary: 
meet ing of the board next ensuing does not Ibid. 

2831. Regular and special meetings. 1722; 18 G. A., ch. 176. The 
board of directors shall hold their regular meetings on the third Monday in 
March and September of each year, and may hold such special meetings as 
occasion may require, at the call of the president or by request of a majority 
of the board; provided, that the board of directors of a district township may 
hold their meetings at any7 place within the civil or district township in which 
such district township is situated. [E., § 2036.] 

2832. Make contracts; school-houses. 1723. They shall make all 
contracts, purchases, payrments, and sales necessary to carry7 out any vote of 
the district; but before erecting any school-house they shall consult with the 
county superintendent as to the most approved plan of such buildings. And 
all school-houses erected or repaired at a cost exceeding three hundred dollars, 
shall be so erected or repaired by contract, and no such contract for labor or 
materials shall be let until proposals for the same shall have been invited by 
advertisement for four weeks in some newspaper published in the county 
where the work is to be done, if there be one published therein, if not, in the 
nearest newspaper in an adjoining county; and such contract shall be let to 
the lowest responsible bidder, and bonds with sufficient sureties for the faith-
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ful performance of the contract shall be required. [E., § 2037; 9 G. A., ch. 
172, § 20.] 

[As to issuing bonds to pay off bonded or j udgmen t indebtedness, see §§ 2965-2974.] 

P o w e r s of d i r e c t o r s : Lightning-rods are 
not such an expense as may be paid for out of 
the contingent lund, and an order for t ha t 
purpose drawn upon such fund is prima facie 
invalid: Wolf v. I ndependent School Dili., 5 1 -
432; Monticello Bank v. District T'p, 51-350. 

The board of directors has no authori ty to 
bind the district township for insurance of 
building, furniture, e t c . : American Ins. Co. 
v. District T'p, 55-606. 

The directors have authori ty to bind a dis
trict for expenses incurred in procuring a 
highway to run by a school-house in case such 
house is not located upon a h ighway: Inde
pendent Dist. v. Kelly, 55-568. 

Repairs proper may be contracted and paid 
for out of the contingent tund without being 
previously authorized by a vote of the elect
ors; but where they amount to remodeling 
or rebuilding they should not be under taken 
unless authorized by such vote : Williams v. 
Peinny, 25-436. 

A p p a r a t u s , e t c . : The board of directors of 
a district township are without power to make 
contracts to purchase apparatus, maps, charts, 
etc., thereby creating an indebtedness, wi thout 
being first authorized thereto by the vote of 
the electors: Taylor v. District T'p, 26-281; 
Manning v. District T'p, 28-332. 

Although by statute the board cannot con
tract indebtedness for apparatus, etc., but are 
limited to the use of unappropriated contin
gent funds on hand for such purposes, yet a 
c ontract for the purchase of such apparatus, to 
i>e paid for in the future, does not necessarily 
imply that there is no such fund, and such 
< redit is not necessarily void: Bellmeyer v. 
Independent Dist., 44-534. 

An independent district has power to de-
lei ' iiine that music shall be taught in the 
scho )1 as a branch of education, and if it does 
-o determine, the board may properly contract 
loi the purchase of a musical ins t rument out 
of any unappropriated funds in their h a n d s : 
Ibid. 

The board cannot employ one of its members 
to complete an abandoned contract and allow 
him compensation therefor: Moore v. Inde
pendent Dist., 55-654. 

The directors cannot, by any acts, render 
the district liable upon an implied contract, 
or make valid by ratification a contract which 
they have no authori ty to make direct ly; and 
the use in the schools of apparatus, etc., the 
purchase of which is without authori ty, will 
not render the district liable: Taylor v. Dis
trict T'p, 25-447; Manning v. District T'p, 28-
332. 

A school district may, through officers hav
ing authori t) to contract for it, adopt any con
tract of officers acting de facto; and thus offi
cers, after legal incorporation, may ratify an 
ao,' done before such incorporation: Dubuque 
Female College v. District T'p, 13-555. 

Where the evidence shows that the directors 
and other officers knew of the services ren
dered and the materials furnished in con
structing buildings under a parol contract not 
binding on the district, held, tha t acquiescence 

therein by such officers, and appropriation 
thereof to the use of the township, consti tuted 
a ratification binding upon such townsh ip : 
Bellows v. District T'p, 70-320. 

While use of the buildings by school chil
dren may not alone authorize the finding of a 
ratification, yet tha t fact is evidence to be con
sidered with other mat ters from which ratifi
cation may be presumed : Ibid. 

Buildings in question being outbuildings in 
connection with the school-house, built under 
a valid contract, held, t ha t if the acceptance 
of the main building was not intended to in
clude the acceptance of the outbuildings the 
officers should, by some proper act, have pro
hibited the use ot t h e m : Ibid. 

The board of directors act ing for a school 
district has power to change a contract al
ready made, even though such change oper
ates to release sureties on the cont rac t : Inde
pendent Dist. v. Reichard, 50-98. 

A contract which the board of directors is 
authorized to make will not be void because 
no record thereof is made. With in the scope 
of their powers they may be bound by verbal 
contracts : Bellmeyer v. Independent Dist., 
44-564; Athearn v. Independent Dist., 33 -
105. 

The board of directors has no author i ty to 
release a lawful claim of the district against 
an officer for money coming into his h a n d s : 
District T'p v. Morton, 37-550. 

The assent of a majori ty of the members of 
the board of directors of the district township 
individually to a proposition w-ili not bind the 
district. A n action to be binding mus t be 
tha t of the board as a body: Herrington v. 
District T'p, 47-11. 

Where individual members of the board 
were procured to sign their names individ
ually to a contract for school supplies, condi
tioned tha t it should be binding when signed 
by a majority of the members of t he board, 
held, tha t such contract was in contravention 
of the poiicy of the law and void, where it 
was procured by misrepresentation as to the 
fact tha t the president of the board had agreed 
to sign such contract : Mills v. Collins, 67-164. 

Contracts which the directors of an inde
pendent district are authorized to make will 
be binding upon the district, a l though exe
cuted by them individually and not while act
ing as a board. Their powers are the same as 
those of a subdirector: Athearn v. Independ
ent Dist., 38-105. 

A contract signed by the directors in their 
official capacity and attested by their secre
tary, held binding upon the district and not 
upon the directors individually -. Independent 
Dist. v. Reichard, 50-98. 

Where the language of a note was, ' "We, 
the undersigned, directors of school district 
No. 4, . . . promise to pay," etc., and it 
was signed by the directors in their individual 
names, without official designation, held, t ha t 
the note was binding on the district, and the 
directors were not individually l iable: Baker 
v. Chambles, 4 G. Gr., 428. 

So held, also, where t he note read, " We , 
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the board of school district No. 1, . . . 
promise to pay," and was signed by the direct
ors wi th their individual names: Lyon v. 
Adamson. 7-509. 

The directors or trustees are not liable to a 
personal action for damages at the suit of a 
teacher whom they have employed, for wrong
fully, unjustly and illegally refusing to allow 
h im to enter on his duties: Chamberlain, v. 
Clayton, 56-331. 

S c h o o l - h o u s e s : The directors of a school 
district may, in a proper case, as where the 
public school-house is out of repair or insuffi
cient, and in other cases where the best inter
ests of the school would be subserved thereby, 
cause the school to be taught in a rented house 
instead of the public school building. Their 
action in doing so cannot be reviewed by man
damus: Scripture v. Bums, 59-70. 

I t being the duty of a school district to main
tain schools, it may maintain injunction to 
prevent the wrongful removal of school-houses, 
and is not limited to an action at law for dam
ages in such case: District T'p v. District T'p, 
54-115. 

A contract to repair a school-house may be 
made by the board of directors without a pre
vious vote of the electors: Williams v. Peinny, 
25-486. 

The conditions of the bond here provided 
for are not prescribed by law, and the court 
may require such bond as shall protect third 
parties who furnish material or work m the 
performance of the contract, and action thereon 
may be brought by such part ies: Baker v. 
Bryan, 64-561. 

A board of directors has no authori ty to 
employ one of its number for a compensation 
to oversee the completion of a school-house 

abandoned by the contractor: More v. Inde
pendent Dist., 55-654. 

A failure of the board to select a site or to 
receive proposals for the erection of a building 
will not render void the tax voted therefor: 
Casey v. Independent Dist., 64-659. 

Where a proposal for bids stated tha t the 
right to reject any and all bids was reserved 
by the board, held, tha t a bidder could not by 
mandamus compel the contract to be awarded 
to him as being the lowest responsible bidder: 
Hanlin v. Independent Dist.. 66-69. 

The board of directors of a school district 
having the power to make contracts for the 
erection of school-houses in subdistricts may, 
by its acts in respect thereto, ratify a contract 
made by a subdirector for a like purpose: 
Stevenson v. District T'p, 35-462. 

The board may proceed to the erection of a 
school-house in advance of the collection of 
the tax voted therefor under Jj 2823, ^[ 3. For 
this purpose they may incur indebtedness not 
to exceed the limit fixed by the township 
meeting, and may, by negotiable note, borrow 
money to pay such indebtedness. But they 
cannot bind the township by borrowing money 
to pay a debt contracted after the limit fixed 
by the township has been reached. And for 
money borrowed to pay a legitimate debt the 
board can only bind the township to pay six 
Der cent, interest : Austin v. District, etc., 5 1 -
i02. 

There is nothing in the s ta tute providing 
that one school district shall have but one 
school-house. If it be necessary, in order to 
maintain more than one school in a subdis
trict , to build another house, the authority to 
erect it is implied from the authority to main
tain more than one school: Wood v. Farmer, 
69-533. 

2833. School-house Sites. 1724. They shall fix the site for each school-
house, taking into consideration the geographical position and convenience of 
the people of each portion of the subdistrict, and shall determine what num
ber of schools shall be taught in each subdistrict, and for what additional 
time bey7ond the period required by law they shall be continued during each 
year. [19 G. A., ch. 172, § 21; E.', § 2037.J 

The power given to fix the site of each 
school-house carries with it the power to 
change the school-house site, and where the 
board acts within its jurisdiction in the mat
ter an appeal to the county superintendent 
and not an injunction is the proper remedy to 
correct errors in the exercise of the power: 
Vance v. District T'p, 23-408; Atkinson v. 
Hutchinson, 68-161. 

I n determining such an appeal all considera
tions proper to be taken into account in de
termining whether the change should be 
made or not, and existing at the t ime of the 
decision of the appeal, may be considered: 
Atkinson v. Hutchinson, 68-161. 

Upon the reversal of the action of the board 
in changing the site, it becomes their duty to 
restore the school-house to the original site 
unless they are excused from doing so for 

some reason occurring after the appeal was 
t aken : Ibid. 

Where changes relied on to justify the ac
tion of the board occur before the decision of 
the appeal, and are such as to render the new 
site the proper one, they should be shown 
upon a hearing of the appeal, and the appeal 
may be determined according to the propriety 
of the action at tha t t ime : Ibid. 

I t is t he du ty of t he board to comply wi th 
orders of the state superintendent, in his de
cision upon an appeal from an action of the 
board, and such orders may be enforced by 
mandamus: Newby v. Free, 72-379. 

Action of the board in improperly locating 
or relocating school-houses cannot be made 
the basis of an action by a t a x payer in the 
name of the district against members of the 
board individuallv for damages : Independent 
Dist. v. Gookin, 7"2-387. 

2834 . Divide districts. 1725; 16 G. A., ch. 109; 21 G. A., ch. 124. 
They7 shall determine where pupils may attend school, and for this purpose 
may divide their district into such subdistricts as may by them, be deemed 
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necessary; provided, that no such subdistrict shall be created for the accom
modation of less than fifteen pupils, but the board of directors shall have 
power to rent a room and employ a teacher for the accommodation of any 
ten scholars; 'provided further, that nothing in this chapter contained shall 
be construed to prohibit the construction of as many school-houses, out of 
moneys derived from taxes levied previous to January first, 1876, in any sub-
district, where the subdistrict comprises the entire district township, as shall 
have been authorized and provided for at the annual meeting of the district 
township electors. 

The board cannot discriminate between white employ a teacher is discretionary, and their 
and colored children and require the lat ter to action in refusing to exercise such power can-
attend a separate school: Clark v. Board of not be questioned, except by appeal to the 
Directors, 24-266; Smith v. Directors, 40-518; county super in tendent : Aananson v. Ander-
Dove v. Independent School Dist., 41-6S9. son, 70-102. 

The power of a board to rent a room and 

2 8 3 5 . Graded or u n i o n schoo l s . 1726. They may establish graded or 
union schools wherever they may be necessary, and may select a person who 
shall have the general supervision of the schools in their district, subject to 
the rules and regulations of the board. [ E , § 2037; 9 G. A., ch. 172, § 22.] 

[As to wha t rules the board may make and enforce, see notes to £ 2849.] 

2 8 3 6 . I n s u r a n c e . 19 G. A., ch. 149, § 1; 21 G. A., ch. 107. The board 
of directors of all school districts organized under any of the laws of this state 
may use unappropriated contingent funds for the purpose of effecting an in
surance on the school property of their district, but they may contract no 
debts for this purpose. 

2 8 3 7 . Sett ing ou t s h a d e t rees . 19 G. A., ch. 23, § 1. The board of di
rectors of each district township and independent district shall cause to be set 
out, and properly protected, twelve or more shade trees on each school-house 
site, belonging to the district, where such number of trees are not now grow
ing, and such expense shall be paid from the contingent fund. 

2838. County superintendent to enforce. 19 G. A., ch. 23, § 2. it 
shall be the duty of the county superintendent, in visiting the several schools 
in his county, to call the attention of an}7 board of directors neglecting to 
comply with the requirements of this statute, and the required number of 
shade trees shall be planted as soon thereafter as the season will admit. 

2839. Barb wire fences; removal. 20 G. A.,ch. 103,§1. It is hereby 
made the duty of the board of directors of every independent district and of 
every district township to remove before the first day of September, A. D. 
1884, any barb wire fence inclosing in whole or part any public school grounds 
in such district, and it is also made the duty of any person owning or con
trolling any barbed wire fence within ten feet of any public school grounds to 
remove the same within the time herein above named. 

2 8 4 0 . Proh ib i ted . 20 G. A., ch. 103, § 2. Hereafter barb wire shall not 
be used in inclosing in whole or in part any public school building or the 
grounds upon which the same may stand; and no barbed wire shall be used for 
a fence or other purpose within ten feet of any public school ground. 

2 8 4 1 . P e n a l t y / 20 G. A., ch. 103, § 3. For a failure or neglect on the 
part of any board of directors of any independent district or of any district 
township to carry out the provisions of this act any member of such board 
shall be fined on conviction not exceeding twenty-five dollars; any person 
violating the provision of this act shall on conviction thereof be fined not 
exceeding twenty-live dollars. 

2 8 4 2 . N u m b e r a n d l e n g t h of s choo l s ; w h o a t t end . 1727. In each 
subdistrict there shall be taught one or more schools for the instruction of 
youth between the ages of five and twenty-one years, for a t least twenty-four 
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weeks, of five school day7s each, in each year, unless the county superintend
ent shall be satisfied that there is good and sufficient cause for failure so to 
do. Any person who was in the military7 service of the United States during 
his minority shall be admitted into the schools in the subdistrict in which he 
may reside, on the same terms on which youths between the ages of five 
and twenty-one are admitted. [E., § 2023; Same, § 12; 11 G. A., ch. 143, 
{5 3.] 

[As to teaching the effects of st imulants and narcotics, see §§ 2884-2886.] 

The board has authority to direct that no the prescribed period, children residing therein 
school shall be taught in a certain subdistrict may attend school in another district, by con-
dur ing a paiticular period, and a contract for sent of the directors of the latter, and the 
the employment of a teacher made by the sub- district in which they reside will be responsi-
director in violation of such provision will be ble for their tuition, as provided in g 2912: 
void : Potter v. District T'p, 40-389. District T'p. v. District T'p, 49-231. 

The board may provide a school for less Though a person over twenty-one years of 
than twentj r-four weeks in the year, with the age is not entitled to at tend school, yet if such 
assent of the county superintendent, and such person does at tend he assumes all the duties 
assent may be obtained after the action of the of a scholar, and is as fully subject to disci-
board is had : Berriugton v. District T'p, pline as one under that age : State v. Mizner, 
47-11. 45-248. 

Where a district fails to provide school for 

2 8 4 3 . C h a n g e of b o o k s . 1728. The board of directors of any district 
township or independent district, shall not order, or direct, or make any change 
in the school books, or series of text-books, used in any school under their 
superintendence, direction, or control, more than once in every period of three 
years, except by a vote of the electors of the district township or independent 
district. [14 G. A., ch. 80.] 

2 8 4 4 . C o n t i n g e n t f u n d . 1729. They may use any unappropriated con
tingent fund in the treasury to purchase records, dictionaries, maps, charts, 
and apparatus for the use of the schools of their districts, but shall contract 
no debts for this purpose. [9 G. A., ch. 172, § 7.] 

A n unauthorized purchase of maps, appa- to be by formal action of the electors: Taylor 
ra tus , etc., will not bind the districts, nor will v. District T'p, 25-447. 
the use thereof in the schools be a ratification The board may contract, in proper cases, 
of such action, so as to make the district Ha- for the purchase of an organ out of any unap-
ble. A ratification to be binding would have propriated funds on h a n d : Bellmeyer v. Inde

pendent Dist., 44-564. 

2845. Temporary ofiicers; vacancies. 1730. They shall appoint a 
temporary president and secretary in case of the absence of the regular offi
cers, and shall fill any vacancy that may occur in the office of president, sec
retary, or treasurer, or in the board of directors. [E., § 2037; 9 G. A., ch. 172, 
§ 23.j 

2 8 4 6 . B o n d s of officers. 1731. They shall require the secretary and 
treasurer to give bonds to the district in such penalty and with such security 
as they may7 deem necessary to secure the district against loss, conditioned for 
the faithful performance of their official duties. The bond shall be filed with 
the president, and in case of a breach of the conditions thereof, he shall bring 
suit thereon in the name of the district township, or independent district. 
[R., § 2037; C , '51, § 1144; 9 G. A., ch. 172, § 24.J 

The tre-isurer of a school district is abso- for the performance of the duties of holding 
lutely liable for money coming into his hands and paying out money, and will not be ex-
by vir tue of Ins office, regardless of the cause cused for loss by showing the exercise ot due 
or circumstances of the loss. .Proof of a spe- diligence and care : District T'p v. Morton, 37-
cial deposit of such money in a bank which 550. 
afterwards becomes insolvent will not excuse Nor will he be excused upon showing tha t 
h i m : Disti ict T'p v. Ilardiiibrook, 40-130. the money was destroyed by inevitable acci-

Tiio treasurer is absolutely liable on his bond d e n t : District T'p v. Smith, 39-9. 

2 8 4 7 . E x a m i n e a c c o u n t s of t r e a s u r e r . 1732. They shall, from time 
to time, examine the accounts of the treasurer and make settlement with him; 
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and shall present at each regular meeting of the electors of the district town
ship, a full statement of the receipts and expenditures of the district township, 
and such other information as may be deemed important. [E., § 2037; C , 
'51, § 1146; 9 G. A., ch. 172, § 25.] 

2 8 4 8 . A u d i t c l a i m s ; c o m p e n s a t i o n . 1733. They shall audit and al
low all just claims against the district, and fix the compensation of the secre
tary and treasurer, and no order shall be drawn on the treasury until the 
claim for which it is drawn has been audited and allowed. [E., § 2037; C., 
'51, § 1149; 9 G. A., ch. 172, § 26.] 

I t is not a breach of duty on the part of the 
board to draw orders for a claim which has 
been audited and allowed, although the serv
ices for the claim as presented may not have 
been rendered: State v. Stiles, 40-148. 

As no order can properly be drawn unt i l the 
claim has been audited and allowed by the 
board, and as the board cannot audit and al-
iow a claim until it has been presented, the 
presentation of the claim to the board is a 
condition precedent to the right of action 
thereon: District T'p v. District T'p, 56-85. 

An order issued on a claim which has not 
been audited and allowed is void: National 
State Bank v. Independent Dist., 39-490. 

R u l e s : A board of directors has no author
ity to punish a scholar by suspension for acts 
which are not contrary to any rules of the 
school, and are not in themselves immoral . 
Therefore, held, tha t the acts of the pupil in 
making a publication out of school tending to 
bring ridicule upon the board of directors was 
not such as to warrant the suspension of the 
pupi l : Murphy v. Board of Directors, 30-429. 

Rules of a board of directors providing for 
the suspension of a pupil for a certain number 
of absences or cases of tardiness, unexcused, 
are reasonable and may be enforced, even if 
the absence or tardiness is by the consent or 
direction of the pa ren t : Burdick v. Babcock, 
31-562. 

Acts out of school hours which are detri
mental to the best interests of the school may 
be forbidden: Ibid. 

Such rules are constitutional as a delegation 
to school boards of the power given the legis
lature under Const., art . 9, § 8. (Per Cole, J . ) : 
Ibid. 

Where the parent and the pupil united in 
the request that the pupil be excused from at
tendance during a certain part of the day, and 
from a certain study, held, that the teacher 
was not authorized to punish the pupil for 
failure to at tend such part of the day, or to 

Although the compensation of tho t reasurer 
is not fixed unt i l after the expiration of his 
t e rm, still he is bound by the amount allowed 
by the board, and cannot recover on the basis 
of a reasonable compensat ion: Wilson v. In
dependent Dist., 39-471. 

W h e r e no compensation has been allowed to 
the treasurer of a school district the sureties 
on his bond cannot, in an action against t h e m 
for default of their principal, offset any claim 
for compensation on his p a r t : Independent 
School District v. McDonald, 39-564. 

As to orders, see notes to § 2854. 

pursue such study, the only remedy being the 
exDulsion of t he pupi l : State v. Mizner, SO
US. 

A rule providing for expulsion of a pupil for 
failure to pay for damages done by him to 
school property, when his default is no breach 
of good order or good morals, is beyond the 
authori ty of school officers to promulgate or 
enforce: Perkins v. Board of Directors, 56-
476. 

P o w e r s of t e a c h e r : The general doctrine 
is tha t the teacher may, for the maintenance 
of his authori ty and the enforcement of dis
cipline, legally inflict chastisement upon a 
pupi l : State v. Mizner, 45-248. 

In a criminal prosecution against a teacher 
for assault and battery in punishing a scholar, 
the court should permit the defendant to prove 
tha t the whipping was a reasonable chastise
ment of the prosecuting witness as a pupil for 
misconduct, and leave it to the ju ry to deter
mine whether or not the whipping was, under 
the circumstances, reasonable: Ibid. 

Although it is only scholars between the 
ages of five and twenty-one years who have 
the r ight to at tend public schools, yet, if a per
son over tha t age is allowed to become a scholar 
by sufferance or through misrepresentation, h e 
thereby waives any privilege that his age con-

2849. Visit schools; make rules; discharge teachers. 1734. They 
shall visit the schools in their district, and aid the teachers in establishing and. 
enforcing the rules for the government of the schools; and see that they keep 
a correct list of the pupils, embracing the periods of time during which they 
have attended school, the branches taught, and such other matters as may be 
required by the county superintendent. In case a teacher employed in any 
of the schools of the district township is found to be incompetent, or is guilty 
of partiality or dereliction in the discharge of his duties, or for any other suf
ficient cause shown, the board of directors may, after a full and fair investi
gation of the facts of the case, at a meeting convened for the purpose, at 
which the teacher shall be permitted to be present and make his defense, dis
charge him. [E., § 2037; C , '51, § 1147; 9 G. A., ch. 172, § 27.] 
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fers, and the teacher has the same r ight of 
chastisement as to him that he has as to any 
other scholar: Ibid. 

I n a particular case, held, tha t it was proper 
to instruct the jury that in the absence of all 
proof the law presumes tha t a teacher punishes 
a pupil for a reasonable cause in a moderate 
and reasonable manner, but this presumption 
may be rebutted by the proof. Also tha t the 
legal object and purposes of punishment in 
school are like the object and purposes of the 
state in punishing a citizen. They are threefold: 
first, the reformation and the highest good of 
the pupi l ; second, t he enforcement ana main
tenance of correct discipline in school; third, 
as an example to like evil-doers. And in no 
case can the punishment be justifiable unless 
it is inflicted for some definite offense which 
the pupil has committed and the pupil is given 
to understand what he is being punished for: 
State v. Mizner, 50-145. 

D i s m i s s a l o f t e a c h e r : Under a contract 
by which a teacher agreed to faithfully and 
impartially govern and instruct, etc., and to 
strictly conform to the rules and regulations 
established by the board, etc., and that the 
subdirector should have power to dismiss the 
teacher for a violation of any of the stipula
tions of the contract, held, tha t the teacher 
might be dismissed by the subdirector for fail
u re to properly manage and control the school 
al though not unfaithful in efforts to do so: 
Eastman v. District T'p, 21-590. 

The action of a board of directors in dis
charging a teacher is judicial, and not minis
terial : Smith v. District T'p, 42-522. 

2850. Dismissal or suspension of pupil. 1735. The majority of the 
board in independent districts shall have power, with the concurrence of the 
president of the board of directors, to dismiss or suspend any pupils from the 
school in their district for gross immorality or for a persistent violation of 
the regulations or rules of the school, and to re-admit them if they deem proper 
so to do. 

In district townships this power is in the subdirector: See § 2871. In regard to making and 
enforcing rules, see notes to preceding section. 

2851. Certificate of election of officers. 1736. They shall, at their 
regular meeting in March of each year, require the secretary to file with the 
county superintendent, county auditor, and county treasurer each, a certificate 
of the election, qualification, and postoffice address of the president, treasurer, 
and secretary of the district township, and to advise them from time to tune 
of any changes made in said offices by appointment. [9 G. A., ch. 172, § 2.] 

2852. Rules for sixbdirectors. 1737. They shall make such rules and 
regulations as may be necessary for the direction and restriction of sub-
directors in the discharge of their official duties, and not inconsistent with 
law. [Same, § 32.] 

Where a teacher is discharged by the board 
without a full and fair investigation of the. 
case at a meeting convened for that purpose, 
at which the teacher is permitted to be pres
ent and make defense as here required, the 
remedy of the teacher is by appeal to the 
county superintendent, and if he does not pur
sue such appeal he cannot recover in an action 
for damages for such improper discharge: 
Kirkpatrick v. Independent Dist., 53-585. 

The power and duty imposed upon a board 
of directors wi th reference to the discharge of 
a teacher partakes of a judicial character, 
and the teacher who has been discharged by 
the board has no remedy in court until it has 
been determined by the county superintend
ent that the discharge was wrongful or unlaw
ful. The parties are concluded as to the 
question involved in the controversy by the 
decision which shall be officially made m the 
proceedings: Park v. Independent School 
Dist, 65-209. 

Pending the appeal by the teacher from the 
decision of the board discharging him, and the 
further appeal by the board from the decision 
of the county superintendent declaring such 
discharge invalid, the teacher is under no ob
ligation to perform or offer to perform services 
required by his contract, but upon final decis
ion by the superintendent of public instruc
tion declaring the discharge illegal, he should 
perform or tender the performance of the du
ties remaining due from him under the con
tract in order to enable h im to recover for 
breach of contract for that t ime : Ibid. 

by the subdirector in violation of such pro
vision, was void: Potter v. District T'p, 40-
369. 

Held, that the board had authori ty to direct 
t ha t no school should be taught in a certain 
subdistrict during the winter, and that a con
t rac t for the employment of a teacher, made 

2853. Quorum; t a x ; boundaries ; pay of officers. 1738. A major
ity of the board of directors shall be a quorum to transact business, but a less 
number may adjourn from time to time, and no tax shall be levied by7 the 
board after the third Monday in May; nor shall the boundaries of subdis
tricts be changed except by a vote of a majority of the board, nor shall the 
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members of the board, except its secretary and treasurer, receive pay out of 
any school funds for services rendered under this chapter. [E., § 2038; 9 G. 
A.', ch. 172, § 34; 10 G. A., ch. 102, § 2.] 

The assent of a majority of the members of trict to compensate h im therefor: Moore v. 
the board, individually, to a proposition will Independent Dist., 55-654. 
not be binding. The action must be tha t of The provision as to the t ime within which a 
She board as such : Herrington v. District T'p, board of directors shall act with reference t o 
47-11. the levy ot the t a x is mandato iy , and any ac-

Directors not being allowed compensation tion by them after the t ime specified is vo id : 
for their services, the board cannot employ Standard Coal Co. v. Independent Dist., 73 -
one of its members to oversee and complete a 304. 
contract for the erection of a school-house left As to dividing the district into subdistricts, 
unfinished by the contractor and bind the dis- or discontinuing such subdistricts, see § 2915 

and notes. 

PRESIDENT. 

2854. President to preside, draw drafts, sign orders. 1739; 19 G. 
A., ch. 46. The president shall preside at all meetings of the board of directors 
of independent districts and of the district townships; shall draw all drafts on 
the county treasury for money apportioned to his district, sign all orders on the 
treasury, specifying in each order the fund on which it is drawn, and the use 
for which the money is appropriated, and shall sign all contracts made by 
the board; and shall be empowered to administer the oath of office to the sec
retary, treasurer, and members of the board. [E. ,§2039; C., '51, §§ 1122-3; 9 
G. A'., ch. 172, § 35.] 

I t is not essential tha t a judgment against a m e n t : Shepherd v. District T'p, 22-595; School 
school district should specify the fund from Dist. v. Lombard, 2 Dillon, 493. 
which it is to be paid. The board must satisfy The president and secretary are not person-
tbe same by orders drawn on the proper funds, ally liable at the suit of an assignee of an order 
It is the duty of the board to specify the fund d rawn by t hem on the treasurer, wi thout au-
irorn which payment is to be made or the thority, when they are induced to issue the 
amount to be paid from each fund, and the same through fraud of the payee : Boardman 
fact that plaintiff does not specify the fund, or v. Hayne, 29-339. 
that it is difficult to apportion the claim among An assignee of an order is bound, at his 
different funds, is no defense: District T'p v. peril, t o ascertain whether or not officers issu-
Board of Directors, 52-287. ing the same had author i ty to do so : Ibid. 

Where a war ran t was given by one district A defense tha t war ran t s sued upon were is-
township to another in settlement of a claim sued to an amount in excess of the indebted-
tor taxes, held, tha t there was sufficient con- ness for which they were issued may be urged 
sideration therefor, and the receipt by plaintiff against a bona fide assignee for va lue : East-
of a portion of the taxes, in lieu of which the man v. District T'p, 40-488. 
warrant was given, would not estop plaintiff A school district may be sued, and a judg-
from suing on the war ran t : District T'p v. ment recovered on an order properly d rawn 
District T'p, 52-153. and not paid. This is contemplated by § 2906. 

A school order is not a negotiable instru- Mandamus is not the only, even if the proper, 
r emedy : Cross v. District T'p, 14-28. 

2 8 5 5 . R e p r e s e n t d i s t r i c t . 1740. He shall appear in behalf of his dis
trict in all suits brought by or against the same, but when he is individually a 
party this duty shall be performed by the secretary; and in all cases where 
suits may be instituted by or against any of the school ofiicers to enforce any 
of the provisions herein contained, counsel may be employed by the board of 
directors. [E., % 2040; C., '51, § 1125; 9 G. A'., ch. 172, § 36.] 

The president is not authorized by this sec- in case of appeal from an order of the board : 
tion to employ counsel to represent the board Templin v. District T'p, 36-411. 

SECKETAKY. 

2 8 5 6 . K e e p r e c o r d s ; c o u n t e r s i g n o r d e r s . 1741. The secretary shall 
record all the proceedings of the board and district meetings in separate books 
kept for that purpose; shall preserve copies of all reports made to the county 
superintendent; shall file all papers transmitted to him pertaining to the busi-

V O L . 1—46 
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ness of the district; shall countersign all drafts and orders drawn by the presi
dent, and shall keep a register of all orders drawn on the treasury, showing 
the number of the order, date, name of the person in whose favor drawn, the 
fund on which it is drawn, for what purpose, and the amount; and shall, from 
time to time, furnish the treasurer with a transcript of the same. [E., § 2041; 
9 G. A., ch. 172, § 37.] 

Held, that a similar provision in the Code of paper would not render the proceedings void: 
'51 was directory merely, and that the fact Higgins v. Beed, 8-298. 
that the records were kept on loose sheets of 

2 8 5 7 . Not ice of m e e t i n g s . 1742. He shall give ten days' previous 
notice of the district township meeting, by posting a written notice in five con
spicuous places therein, one of which shall be at or near the last place of meet
ing, and shall furnish a copy of the same to the teacher of each school in 
session, to be read in the presence of the pupils thereof, and such notice shall 
in all cases state the hour of meeting. [E., § 2043; C., '51, § 1129; 9 G. A., 
ch. 172, § 38.] 

2 8 5 8 . Keep accounts . 1743. He shall keep an accurate account of all 
the expenses incurred by the district, and shall present the same to the board 
of directors, to be audited and paid as herein provided. [E., § 2042; C., '51. 
§ 1128; 9 G. A., ch. 172, § 39.] 

2 8 5 9 . Not i fy c o u n t y super in tendent . 1744. He shall notify the 
county superintendent when each school of the district begins and its length 
of term. 

2 8 6 0 . Reports . 1745; 16 G. A., ch. 112, § 1; 19 G. A., ch. 23, § 3. Be
tween the fifteenth and twentieth days of September in each year, the secre
tary of each school district shall file with the county superintendent a report 
of the affairs of the district, which shall contain the following items: 

1. The number of persons, male and female each, in his district between the 
ages of five and twenty-one years; 

2. The number of schools, and the branches taught; 
3. The number of pupils, and the average attendance of the same in each 

school; 
4. The number of teachers employed, and the average compensation paid 

per week, distinguishing males from females; 
5. The length of school, in day7s, and the average cost of tuition per week 

for each pupil; 
* * * * * * * * * 

9. The text-books used, and the number of volumes in the district library, 
and the value of apparatus belonging to the district; 

10. The number of school-houses and their estimated value; 
11. The name, age, and postoffice address of each deaf and dumb, and each 

blind person within his district between the ages of five and twenty-one, in
cluding all who are blind or deaf to such an extent as to be unable to obtain 
an education in the common schools; 

12. The number of trees set out and in thrifty condition on each school-
house grounds. [E., § 2046; 0., '51, §§ 1127-8; 9 G. A., ch. 172, § 41 ; 14 G. 
A., ch. 114, § 2.] 

2 8 6 1 . P e n a l t y . 1746. Should the secretary fail to file his report as above 
directed, he shall forfeit the sum of twcnty-fiye dollars, and shall make good 
all losses resulting from such failure, and suit shall be brought in both cases by7 

the district on his official bond. [E., § 2047; C , '51, § 1137; 9 G. A., ch. 172, 
§42.] 

TEEASITBEK. 

2 8 6 2 . P a y o r d e r s . 1747. The treasurer shall hold all moneys belonging 
to the district, and pay out the same on the order of the president, counter-
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signed by the secretary, and shall keep a correct account of all expenses and 
receipts in a book provided for that purpose. [E., § 2048; G, '51, § 1138; 9 
G. A., ch. 172, § 43.] 

The treasurer of a school district is an officer or admissions: Carpenter v. District T'p, 58-
thereof in such sense tha t service of notice 335, 
upon him is binding on the district: Kennedy As to orders, see notes to § 2854. 
v. Independent School Dist., 48-189. As to liability of treasurer for money lost, 

The treasurer of a district township has no etc., see notes to § 2846. 
authority to bind the township by his contract 

2 8 6 3 . Di f fe ren t f u n d s ; p a r t i a l p a y m e n t s . 1748. The money col
lected by district tax for the erection of school-houses, and for the payment 
of debts contracted for the same, shall be called the " school-house fund ;" 
that designed for rent, fuel, repairs, and all other contingent expenses neces
sary for keeping the school in operation, the "contingent fund; " and that re
ceived for the payment of teachers, the " teachers' f und ; " and the district 
treasurer shall keep with each fund a separate account, and shall pay no order 
which does not specify the fund on which it is drawn and the specific use to 
which it is applied. If he ha\7e not sufficient funds in his hands to pay in full 
the warrants drawn on the fund specified, he shall make a partial payment 
thereon, paydng as near as may7 be an equal proportion of each warrant. 
[it., § 2049; a , ' '51, § 1139; 9 G. A., ch. 172, £ 44.] 

Lightning-rods are not such an expense as house is not un lawful : Independent Dist. v. 
may be paid for out of the contingent fund, Kelley, 55-568. 
and an order for that purpose d rawn upon The provision as to partial payment applies 
such fund is prima facie invalid: Wolf v. In- to orders d r a w n to pay a judgment . The 
dependent School Dist., 51-432; Monticello holder thereof cannot insist on its being satis-
Bank v. District T'p, 51-350. fled in full to the exclusion of the other cred-

The payment of money out of the contin- i tors : Chase v. Morrison, 40-620. 
gent fund to secure a highway to a school-

2 8 6 4 . R e c e i v e m o n e y . 1749. He shall receive all moneys apportioned 
to the district township by the county auditor, and also all money collected 
by the county treasurer on the district school tax levied for his district. 
[E., § 2050; C., '51, § 1140; 9 G. A., ch. 172, § 45.] 

2 8 6 5 . R e g i s t e r o r d e r s . 1750. He shall register all orders on the dis
trict treasury reported to him by the secretary7, showing the number of the 
order, date, name of the person in whose favor drawn, the fund on which it is 
drawn, for what purpose, and the amount. [9 G. A., ch. 172, § 46.] 

2 8 6 6 . R e p o r t t o d i r e c t o r s . 1751; 16 G. A., ch. 112, § 2. He shall ren
der a statement of the finances of the district from time to time, as may be 
required by the board of directors, and his books shall always be open for 
inspection. He shall make to the board, on the third Monday in September, 
a full and complete annual report, embracing: 

1st. The amount of teachers' fund held over, received, paid out, and on 
hand; 

2d. The amount of contingent fund held over, received, paid out, and on 
hand; 

3d. The amount of school-house fund held over, received, paid out, and on 
hand. 

He shall immediately file a copy7 of said report with the county superintend
ent, and for failure to file said report, he shall forfeit the sum of twenty-five 
dollars to be recovered by suit brought by the district on his official bond. 
[E., § 2051; G., '51, § l l l i ; 9 G. A., ch. 172, § 47.] 

SUBDIBECTOK. 

2 3 6 7 . O a t h . 1752. Each subdirector shall, on or before the third Mon
day in March following his election, appear before some officer qualified to 
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administer oaths, and take an oath to support the constitution of the "United 
States, and that of the state of Iowa, and that he will faithfully discharge the 
duties of his office; and in case of failure to qualify, his office shall be deemed 
vacant. [E., §§ 2032, 2079; C , '51, §§ 1113, 1120; 9 G. A., ch. 172, § 11.] 

2868. P o w e r s . 1753. The subdirector, under such rules and restrictions 
os the board of directors may prescribe, shall negotiate and make in his 
subdistrict all necessary7 contracts for providing fuel for schools, employing 
teachers, repairing and furnishing school-houses, and for making all other pro
visions necessary for the convenience and prosperity of the schools within his 
subdistrict, and he shall have the control and management of tho school-house 
unless otherwise ordered by a vote of the district township meeting. All con
tracts made in conformity with the provisions of this section shall be approved 
bv the president and reported to the board of directors, and said board, in 
their corporate capacity, shall be responsible for the performance of the same 
on the part of the district township. [E., § 2053; G., '51, §§ 1124,1142; 9 G. A., 
ch. 172. § 48.] 

The district is bound by the contracts of the The electors may authorize the use of the 
subdirector: Athearn v. Independent Dist., school-house for purposes of religious worship, 
33-105. etc. (notes to § 2823), and the subdirector may 

The board may restrict the subdirector to be compelled by mandamus to allow its use 
the employment of a certain class of teachers, for such purposes in accordance with such 
or pronibit his employing a certain specified vo te : Davis v. Boget, 30-11. 
teacher, where such teacher has proved un- The authori ty to repair the school-house 
satisfactory, and a contract made in violation does not authorize a contract to remodel or re-
of such restriction would be invalid: Thomp- bui ld: See note to £ 2832. 
son v. Linn, 35-361. And see Potter v. Dis- The board may regulate and restrict the ac-
trict T'p, 40-369. t ion of subdirectors: See § 3852 and note. 

2 8 6 9 . S c h o o l l ist . 1754. He shall, between the first and tenth days of 
September of each year, prepare a list of the names of the heads of families 
in his subdistrict. together with the number of children between the ages of 
five and twenty-one years, distinguishing males from females, and shall record 
the same in a book kept for that purpose. [E., § 2052; 9 G. A., ch. 172. § 49.] 

2870. R e p o r t to secre tary . 1755. He shall, between the tenth and 
fifteenth days of September of each y7ear, report to the secretary of the dis
trict township the number of persons in his subdistrict between the ages of 
five and twenty-one vears, distinguishing males from females. [9 G. A., ch 
172, § 50; 11 G. A., ch. 143, § 6.] 

2871. Dismiss pupils with concurrence of directors. 1756. He 
shall have power, with the concurrence of the president of the board of di
rectors, to dismiss any pupil from the schools in his subdistrict for gross im
morality, or for persistent violation of the regulations of the school, and to 
re-admit them, if he deems proper so to do; and shall visit the schools in his 
subdistrict at least twice during each term of said school. [E., § 2054; 9 G. 
A., ch. 172, § 51.] 

[As to rules, *>tc., and dismissal or suspension of scholars, see § 2850 and notes to § 2849.] 

2872. Contracts with teachers. 1757; 22 G. A., ch. 60. All contracts 
with teachers shall be in writing, specifying the length of time the school 
is to be taught, m weeks; the compensation per week, or per month of four 
weeks, and such other matters as may be agreed upon; and shall be signed 
by7 the subdirector or secretary and teacher, and be approved by and filed 
with the president before the teacher enters upon the discharge of his duties; 
and a copy ol all such contracts shall also be filed with the secretary7 of the 
board by the subdirector, before the teacher enters upon the discharge of his 
duties. [E., § 2055; 9 G. A., ch. 172, § 52.] 

The approval of the president is essential, amount to a valid ratification of a previous 
and a resolution of the board for the employ- contract : Gambrellv. District T'p, 54-417. 
cnent of a teacher will not be binding, nor A contract of directors wi th a teacher, even 
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though originally not binding, because not suming to be a subdirector, but not so ei ther 
properly executed, will be ratified and be- de facto or dejure, as the teacher knew or h a d 
come binding by partial payment to the reason to believe, held not to be binding upon 
teacher who has properly performed his con- the distr ict : Bennett v. District T'p, 53-687. 
tract, such payment being in accordance with I t is the duty of the president to de te rmine 
the terms oi the contract for services rendered whether the contract of the subdirector con-
under it with knowledge of the facts and forms to the provisions of law, and give or 
u ithout dissent: Athearnv. Independent Dist., withhold his approval accordingly. If lit' 
33-105. withhold approval, though eironeously. the 

Where a verbal contract of employment of contract is incomplete. An action, however , 
a teacher was partly performed on each side, ma}' be maintained on the contract if it has 
Held, tha t there was such ratification by the been performed without objection on the pai t 
district as to be binding upon i t : Cook v. In- of the district, or part payment has been m a d e 
dependent School Dist., 40-444. thereunder for services rendered, or there have 

Where the contract was signed the day been other acts upon the part of the district 
school commenced and left with the subdi- evincing an intention to ratify the contract 
rector, held, tha t it was his duty to file it wi th and waive its formal approval. But where 
the president and secure his approval, and the the services were rendered after notification 
teacher being permitted to enter upon the per- by the president tha t he would not approve 
lormance of her duties might presume tha t the contract, and there is no proof t h a t the 
it was approved; and tha t the absence of such services were accepted or the contract ratified, 
approval would not deprive her of the r ight the mere rendering of the services will not en-
to iecover compensation thereunder : Conner t i t le plaintiff to recover: Place v. District T'p, 
v. District T'p, 35-375. 56-573. 

A contract of a teacher with a person as-

2 8 7 3 . Cer t i f i ca te . 1758. No person shall be employed to teach a com
mon school which is to receive its distributive share of the school fund, unless 
he shall have a certificate of qualification signed by the county superintendent 
of the county in which the school is situated, or by some other officer duly 
authorized by law; and any7 teacher who commences teaching without such 
certificate, shad forfeit ail claim to compensation for the time during w7hich 
he teaches without such certificate. [E., § 2062; 9 G. A., ch. 172, § 59.] 

2 8 7 4 . K e e p r e g i s t e r . 1759. The teacher shall keep a correct daily reg
ister of the school, which shall exhibit the number or other designation thereof, 
township and county in which the school is kept; the day of the week, the 
month and year; the name, age,and attendance of each pupil, and the branches 
taught. "When scholars reside in different districts, a register shall be kept 
for each district. [E., § 2062; 9 G. A., ch. 172, § 60.] 

2 8 7 5 . F i l e c o p y Wi th s e c r e t a r y . 1760. The teacher shall, immediately 
after the close of his school, file in the office of the secretary of the board of 
directors, a certified copy of the register aforesaid. [E., § 2062; 9 G. A., 
ch. 172, § 61.] 

GENERAL PROVISIONS. 

2876. S c h o o l m o n t h . 1761. A school month shall consist of four weeks 
of five school days each. [E., § 2077; 9 G. A., ch. 172, § 74.] 

2877. I n s t i t u t e s . 1762. During the time of holding a teachers' institute 
in any7 county, any school that may be in session in such county shall be 
closed; and all teachers, and persons desiring a teacher's certificate, shall at
tend such institute, or present to the county superintendent satisfactory rea
sons for not so attending, before receiving such certificate. [L. B. E., 1861.] 

2 8 7 8 . F o r e i g n l a n g u a g e . 1763. The electors of any school district at 
any legally called school meeting, may, by a vote of a majority of the electors 
present, direct the German or other language to be taught as a branch in one 
or more of the schools of said district, to the scholars attending the same 
whose parents or guardians may so desire; and thereupon such board of di
rectors shall provide that the same be done; provided, that all other branches 
taught in said school or schools shall be taught in the English language; pro
vided, further, that the person employed in teaching the said branches shall 
satisfy the county superintendent of his ability and qualifications, and receive 
from him a certificate to that effect. [Same.] 
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2 8 7 9 . B ib l e . 1764. The Bible shall not be excluded from any school or 
institution in this state, nor shall any pupil be required to read it contrary to 
the wishes of his parent or guardian. [E., § 2119.] 

It is a matter of individual option with shall be required to read it contrary to the 
school teachers as to whether they will read wishes of his parent or guardian, and such 
the Bible in school or not, such option being provision is not unconstitutional: Moore v. 
restricted only by the provision that no pupil Monroe, 64-367. 

COUNTY SUPERINTENDENT. 

2 8 8 0 . C a n n o t h o l d a n o t h e r office. 1765. The county superintendent 
shall not hold any office in, or be a member oi* the board of directors of a dis
trict township or independent district, or of the board of supervisors during 
the time of his incumbency. 

Women are eligible to the office: See §§ 2828, 2829. 
2881. Examination of teachers. 1766; 17 G. A., ch. 143. On the last 

Saturday of each month, the county superintendent shall meet all persons de
sirous of passing an examination, and for the transaction of other business 
within his jurisdiction, in some suitable room provided for that purpose by the 
board ol supervisors at the county seat, at which time he shall examine all 
such applicants for examination as to their competency and ability to teach 
orthography, reading, writing, arithmetic, geography, English grammar, physi
ology, and history of the United States; and in making such examination he 
may, at his option, call to his aid one or more assistants. Teachers exclusively 
teaching music, drawing, penmanship, book-keeping, German or other lan
guage, shall not be required to be examined except m reference to such spe
cial branch, and in such case it shall not be lawful to employ them to teach 
anv branch, except such as they shall be examined upon and which shall be 
stated m the certificate. |E., §§ 2066, 2068; C , '51, § 1148; 9 G. A , ch. 172, 
g 64; 11 G. A., ch. 143, § 7.] 

There is no authority for the superintendent (See § 2887): Farrell v. Webster County, 42-
chargmg the county for examining teachers 248. 
on any other days than those here specified. 

2 8 8 2 . Cer t i f i ca t e s . 1767. If the examination is satisfactory, and the 
superintendent is satisfied that the respective applicants possess a good moral 
character, and the essential qualifications for governing and instructing chil
dren and youth, he shall give them a certificate to that effect, for a term not 
exceeding one year. [E., § 2067; 9 G. A., ch. 172, $ 65.] 

[As to state board of examiners and the certificate thereof, seo §§ 2598-2608.] 
It is discretionary with the superintendent pelled to do so by mandamus: Bailey v. Ewart, 

to grant a certificate, and he cannot be com- 52-111. 

2 8 8 3 . R e c o r d . 1768. Any school officer or other person shall be per
mitted to be present at the examination; and the superintendent shall make a 
record of the name, residence, age, and date of examination of all persons so 
examined, distinguishing between those to whom he issued certificates, and 
those rejected. [9 G. A., ch. 172, § 66.] 

2884. Physiology; stimulants and narcotics. 21 G. A., ch. 1, § 1. 
Physiology and hygiene, which must in each division of the subject thereof 
include special reference to the effects of alcoholic drinks, stimulants and nar
cotics upon the human system shall be included in the branches of study now 
and hereafter required to be regularly taught to and studied by all pupils 
in common schools and in all normal institutes, and normal and industrial 
schools and the schools at the soldiers' orphans' home, and home for indigent 
children. 

2 8 8 5 . D u t y of officers. 21 G. A., ch. 1, § 2. It. shall be the duty of all 
hoards of directors of schools and of boards of trustees, and of county super-
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intendents in the case of normal institutes, to see to the observance of this 
statute and make provision therefor and it is especially enjoined on the county 
superintendent of each county that he include in his report to the superintend
ent of public instruction the manner and extent to which the requirements of 
section one of this act [§ 2884] are complied with in the schools and institutes 
under his charge, and the secretary of school boards in cities and towms is 
especially charged with the duty of reporting to the superintendent of public 
instruction as to the observance of said section one hereof, in their respective 
town and city schools, and only such schools and educational institutions 
reporting compliance, as above required, shall receive the proportion of school 
funds or allowance of public money to which they would be otherwise entitled. 

2 8 8 6 . E x a m i n a t i o n s . 21 G. A., ch. 1, § 3. The county superintendent 
shall not after the first day of July 1887 issue a certificate to any7 person who 
has not passed a satisfactory examination in physiology and hygiene with es
pecial reference to the effects of alcoholic drinks, stimulants and narcotics 
upon the human system, and it shall be the duty of the county superintendent 
as provided by section one thousand seven hundred and seventy-one [§ 2889] 
to revoke the certificate of any teacher required by law to have a certificate 
of qualification from the county superintendent, if the said teacher shall fail 
or neglect to comply with section one of this act [§ 2884], and said teacher 
shall be disqualified for teaching in any public school for one year after such 
revocation, and shall not be permitted to teach without compliance. 

2 8 8 7 . N o r m a l i n s t i t u t e . 1769; 15 G. A., ch. 57; 17 G. A., ch. 54. 
The county superintendent shall hold, annually, a normal institute for the in
struction of teachers and those who may desire to teach, and with the concur
rence of the superintendent of public instruction procure such assistance as 
may be necessary to conduct the same, at such time as the schools in the county 
are generally closed. To defray the expenses of said institute, he shall require 
the payment of a registration fee of one dollar from each person attending 
the normal institutes, and shall also require the payment, in all cases, of one 
dollar from every applicant for a certificate. He shall monthly, and at the 
close of each institute, transmit to the county treasurer all moneys so received, 
including the state appropriation for institutes, to be designated the " institute 
fund," together with a report of the name of each person so contributing, and 
the amount. The board of supervisors may appropriate such additional sum 
as may by them be deemed necessary for the further support of such institute. 
All disbursements of the institute fund shall be upon the order of the county 
superintendent; and no order shall be drawn except for bills presented to the 
county superintendent and approved by him for services rendered, or expenses 
incurred, in connection with the normal institute. 

2888. D e p u t y . 1770. If, for any cause, the county superintendent is un
able to attend to his official duties, he shall appoint a deputy to perforin them 
in his stead, except visiting schools and trying appeals. [R., § 2069; 9 G. A., 
ch. 172, § 68.] 

2889. R e v o c a t i o n o f certif icate. 1771. The superintendent may re
voke the certificate of any teacher in the county which was given by the 
superintendent thereof, for any reason which would have justified the with
holding thereof when the same w7as given, after an investigation of the facts 
in the case, of which investigation the teacher shall have personal notice, and 
he shall be permitted to be present and make his defense. [E., § 2070; 9 
G. A., ch. 172, § 69; 14 G. A., ch. 133, § 2.] 

[As to revocation of certificate for failure of teacher to comply with the law with reference 
to instruction as to the effects of stimulants and narcotics, see § 2886.] 

The superintendent cannot, by injunction, from paying for such services; but it seems a 
restrain a teacher whose certificate he has re- resident of the district might do so: Perkins 
voked, from teaching school, nor the officers v. Wolf, 17-228. 
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2890. R e p o r t . 1772. On the first Tuesday of October of each year, he 
shall make a report to the superintendent of public instruction, containing a 
full abstract of the reports made to him by the respective district secretaries, 
and such other matters as he shall be directed to report by said superintend
ent, and as he himself may deem essential in exhibiting the true condition of 
the schools under his charge; and he shall, at the same time, file with the 
county auditor a statement of the number of persons between the ages of five 
and twentv-one years in each school district in his county. [E., § 2071; 9 G. 
A., ch. 172. § 70; 11 G. A., ch. 143, § 12.] 

2 8 9 1 . P e n a l t y . 1773. Should he fail to make either of the reports re
quired in the last section, he shall forfeit to the school fund of his county the 
sum of iifty dollars, and shall, besides, be liable for all damages caused bv 
such neglect. [ E , § 2072; 9 G. A., ch. 172, § 71.] 

2892. D u t i e s . 1774; 19 G. A., ch. 161, § 2. He shall at all times conform 
to the instructions of the superintendent of public instruction, as to matters 
within the jurisdiction of the said superintendent. He shall serve as the 
organ of communication between the superintendent and township or district 
authorities. He shall transmit to the townships, districts, or teachers, all 
blanks, circulars, and other communications which are to them directed; he 
may, at his discretion, visit the different schools in his county, and shall, at 
the request of a majority of the directors of a district, visit the school in said 
district at least once during each term. [E., § 2073; 9 G. A., ch. 172, § 72; 10 
G. A., ch. 102, § 4.] 

2893. R e p o r t as to b l i n d a n d deaf. 1775. He shall report on the first 
Tuesday of October of each year to the superintendent of the Iowa college 
for the blind the name, age, residence, and postoffice address of every person 
blind to such an extent as to be unable to acquire an education in the common 
schools, and who resides in the county in which he is superintendent, and 
also to the superintendent of the Iowa institution for the deaf and dumb, the 
name, age, and postoffice address of every deaf and dumb person between the 
ages of live and twenty-one who resides within his county, including all such 
persons as may be deaf to such an extent as to be unable to acquire an educa
tion in the common schools. [13 G. A., ch. 3 1 ; 14 G. A., ch. 114, § 1.] 

2894. C o m p e n s a t i o n . 1776; 19 G. A., ch. 161, § 1. The county superin
tendent shall receive from the county treasurer the sum of four dollars per 
day for every day necessarily engaged in the performance of official duties, 
and also the necessary stationery, and postage for the use of his office, and he 
shall be entitled to such additional compensation as the board of supervisors 
may allow; provided, that he shall first file a sworn statement of the time he 
has been employed in his official duties with the county auditor. [E., § 2074; 
9 G. A., ch. 172, § 73; 11 G. A., ch. 143, § 8.] 

The sworn statement of the superintendent amount so shown to be due: Bean v. Board 
is not conclusive upon the board, and it can- of Supervisors, 51-53. 
not be compelled by mandamus to allow the 

TAXES. 

2895. Board of directors to estimate. 1777. The board of directors 
shall, at their regular meeting in March of each year, or at a special meeting 
convened for that purpose, between the time designated for such regular meet
ing and the third Monday in May, estimate the amount required for the con
tingent fund, and also such sum as may be required for the teachers' fund, in 
addition to the amount received from the semi-annual apportionment, as shown 
by the notice from the county auditor, to support the schools of the district 
for the time required by law for the current year; and shall cause the secre
tary to certify the same, together with the amount voted for school-house pur-
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poses, within five days thereafter to the board of supervisors, w7ho shall, a t the 
time of levying taxes for county purposes, subject to the provisions of section 
seventeen hundred and eighty of this chapter [̂  2898] levy the per centum 
necessary to raise the sum thus certified upon the property of the district 
township, which shall be collected and paid over as are other district taxes. 
[E., S§ 2037, 2044; 9 G. A., ch. 172, §§ 31, 40; 11 G. A., ch. 143, § 14; 14 G. A,, 
ch. 132.] 

The directors are only to determine and cer- Although the t a x must be levied by tho 
tify what amount of contingent fund is neces- board of supervisors, their action is based 
sary to meet contracts which they are author- solely upon the action of the board of direct-
ized to m a k e ; but they cannot include therein ors, and if the action of the board of directors 
an amount to meet a contract for apparatus is void because made after the date specified 
for which they are not authorized to contract by § 2853, the levy by the supervisors will be 
any debt : Manning v. District T'p, 28-332. of no effect: Standard Coal Co. v. Independ-

The duty of the board of supervisors to levy ent Dist., 73-304. 
the t ax so certified is purely ministerial. Where certain lands in one townsh ip were 
When each of two districts claims certain ter- set over into another for school purposes and 
ritory, and asks a levy accordingly, the board both townships certified a percentage of t a x 
cannot investigate as to the legality of organ- for school purposes differing in amount , and 
ization, etc., but must make the levy asked by the township in which the lands were s i tuated 
the one first taking steps to organize: Inde- received the money under its levy and the 
pendent Dist. v. Board of Supervisors, 51-658. other levy was never collected, held, t h a t aa 

The board of directors, and not the electors, the t ax collected was not the one levied by the 
are authorized to fix the rates to be levied for township to which the lands were a t tached, 
the teachers' and contingent fund. Action of the lat ter could not maintain an action for 
the latter in such mat ter is void: Cedar Rap- money had and received against t he former 
ids & M. R. R. Co. v. Carroll County, 41-153, on account of the t a x collected: District T'p 
179. v. District T'p, 27-323. 

2896. Apportionment of school-house t ax ; limitation. 1778. They 
shall apportion any tax voted by the district township meeting for school-
house fund, among the several subdistricts in such a manner as justice and 
equity may require, taking as the basis of such apportionment the respective 
amounts previously levied upon said subdistricts for the use of such fund; pro
vided, that if the electors of one or more subdistricts at their last annual meet
ing shall have voted to raise a sum for school-house purposes greater than that 
granted by the electors at the last annual meeting of the district township, 
they7 shall estimate the amount of such excess on such subdistrict or subdis
tricts, and cause the secretary to certify the same within five days thereafter 
to the board of supervisors, who shall, at the time of levying taxes for county 
purposes, levy the per centum of such excess on the taxable property of the 
subdistrict asking the same, provided that not more than fifteen mills on the 
dollar shall be levied on the taxable property of any subdistrict for any one 
year for school-house purposes. [E., §§ 2033-4, 2037, 2088; 9 G. A., ch. 172, 
H 17, 30; 11 G. A., ch. 143, §§ 4, 5; 12 G. A., ch. 183.] 

The duty of determining what is a jus t and The provision wi th reference to taxes voted 
equitable apport ionment of the school-house by electors of subdistricts for school-house 
fund rests, at least in the first instance, upon purposes gives implied authori ty to vote such 
the board. They can be compelled to act, taxes, a l though the power is not elsewhere ex-
but their discretion cannot be controlled: pressly conferred: Wood v. Farmer, 69-533. 
Cooper v. Nelson, 38-440, 445. 

2 8 9 7 . Schoo l t a x l e v y . 1779. The board of supervisors of each county, 
shall, at the time of levying the taxes for county purposes, levy a tax for the 
support of schools within the county of not less than one mill, nor more than 
three mills on the dollar, on the assessed value of all the real and personal 
property within the county, which shall be collected by the county treasurer 
at the time and in the same manner as state and county taxes are collected, 
except that it shall be receivable only in cash. [E., §§ 2057, 2059; 9 G. A., ch, 
172, § 53.] 

2 8 9 8 . Dis tr ic t t a x ; l e v y ; l i m i t . 1780. They shall also levy at the 
same time, the district school tax certified to them from time to time by the 
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respective district secretaries; provided, that the amount levied for school-
house fund shall not exceed ten mills on the dollar on the property of any 
district, and the amount levied for contingent fund shall not exceed five dol
lars per pupil, and the amount raised for teachers' fund, including the amount 
received from the semi-annual apportionment, shall not exceed fifteen dollars 
per pupil for each pupil residing in the district, as shown by the last report of 
the county superintendent. And if the amount certified to the board of super
visors exceeds this limit, they shall levy only to the amount limited; provided, 
that they may levy seventy-five dollars for contingent fund, and two hundred 
and seventy dollars, including the amount received for the semi-annual appor
tionment, for the teachers' fund for each subdistrict. [9 G. A., ch. 172, § 54; 
14 G. A., chs. 21, 132.] 

The provision as to the levy of the t a x by 
the board of supervisors is directory, and if 
the levy is not made at the proper t ime it may 
be made at the t ime fixed for making the suc
ceeding tax levy: Perrin v. Benson, 49-325. 

The l imit of taxation for school-house fund 
of ten mills on a dollar includes the tax to pay 
judgments , as provided for under § 2906, and 
t h a t section does not authorize the levying of 
a t ax beyond the limit of this section: Sterling 
School Furniture Co. v. Harvey, 45-466. 

The limitation of taxation to ten mills does 
not limit the amount which may be voted to 
pay interest upon a bonded debt contracted 
for school-house purposes by vote of the elect
ors of an independent district; and where the 
electors have failed to vote a sufficient tax to 
pav interest on the outstanding bonds it is 
lawful for the supervisors to do so: Richards 
v. Supervisors, 69-612. 

There is no fixed limit to the rate of taxa
tion when it is necessary to raise funds to 
meet the interest and principal of bonds law
fully issued under authori ty of a vote of the 
electors of the school district. The supervis
ors may be compelled to levy any tax for tha t 
purpose certified to by the directors: United 
States ex rel. v. Board of Directors, 20 Fed. 
Bep., 294. 

Where a new township was formed in March 
and a tax levied therein, held, tha t in the ab
sence of proof tha t said t ax exceeded the limit 
imposed by statute it was legal, al though the 
report of the county superintendent, being 
made before the creation of the township, did 
not show the number of pupils therein: Mil
waukee & St. P. B. Co. v. Kossuth County, 
41-57. 

Where one school district is organized out 
of part of the territory included in another, 
and the entire amount of the taxes is received 
by the old district, an action for money had 

and received can be maintained against it by 
the new district: District T'p v. District T'p, 
ll-50d. 

Where , in the division of a school district, 
it was provided that one district should re
cover taxes due from property included in 
another district, held, tha t the district entitled 
to such taxes might draw the same, and that 
the other district, in wrongfully drawing them 
from the county treasurer, did not become 
trustee of an express or implied t rus t : District 
T'pv. District T'p, 62-62. 

Two other school districts having been 
carved out of an original school district, and 
the agreement being that the original school 
district should collect vaxes then due and 
make certain application thereof, held, tha t it 
was entitled to the proceeds of a railroad t ax 
which should have been assessed prior to tha t 
t ime by the county board of supervisors, but 
was not in fact assessed unti l af terward: Dis
trict T'p v. District T'p, 49-183. 

Where the treasurer in refunding a school 
district tax illegally exacted improperly re
funded it all out of the taxes due to one of 
three districts, which had been formed out of 
the terri tory of the original district to which 
the illegal tax had been paid, held, tha t such 
district might maintain an action for contri
bution against the other districts: District 
T'pv. District T'p, 56-85. 

I t seems that where a district township has 
exercised jurisdiction over certain territory 
claimed by another district, by collecting taxes 
therefrom and providing schools for the chil
dren therein for several years, during a por
tion of which time the other district has with
held its school privileges from such children 
and made no claim to said territory, the latter 
will be estopped from afterward asserting a 
claim to the territory in d ispute : Independent 
School Dist. v. Hobson, 25-275. 

2 8 9 9 . D i s t r i c t s i n t w o count i e s . 15 G. A., ch. 67, § 1. All school dis
tricts lying in two adjoining counties shall have the right to vote mills instead 
of specific sums for school purposes. 

COUNTY AUDITOE. 

2900. Apportionment of taxes and interest. 1781. The county 
auditor shall, on the first Monday in April and the fourth Monda}7 in Septem
ber of each year, apportion the county school tax, together with the interest 
of the permanent school fund to which his county is entitled, and all other 
money in the hands of the county treasurer belonging in common to the 
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schools of his county and not included in any previous apportionment, among 
the several subdistricts therein, in proportion to the number of persons be
tween five and twenty-one years of age, as shown by the report of the county 
superintendent filed with him for the vear immediately preceding. [B,., § 2060; 
9 G. A., ch. 172, § 55.] 

2901. N o t i c e . 1782. He shall immediately notify the president of each 
school district of the sum to which his district is entitled by said apportion
ment, and shall issue his warrant for the same to accompany said notice, 
which warrant shall be also signed by the president and countersigned by the 
secretary of the district in whose favor the same is drawn; and shall author
ize the district treasurer to draw the amount due said district from the county 
treasurer; and the secretary shall charge the treasurer of the district with all 
warrants drawn in his favor, and credit him with all warrants drawn on the 
funds in his hands, keeping separate accounts with each fund. [R., § 2061; 
9 G. A., ch. 172, § 56.] 

2902. R e p o r t t o a u d i t o r o f s t a t e . 1783. He shall forward to the su
perintendent of public instruction, a certiiicate of the election or appointment 
and qualification of the county superintendent; and shall, also, on the second 
Monday in February and August of each year, make out and transmit to the 
auditor of state, in accordance with such form as said auditor may prescribe, 
a report of the interest of the school fund then in the hands of the county 
treasurer, and not included in any previous apportionment; and also the 
amount of said interest remaining unpaid. [9 G. A., ch. 172, § 57.] 

COUNTY T R E A S U R E S . 

2 9 0 3 . P a y o v e r t a x e s . 1784 The county treasurer shall, on the first 
Monday in April of each year, pay over to the treasurer of the district the 
amount of all school district tax which shall have been collected, and shall 
render him a statement of the amount uncollected, and shall pay over the 
amount in his hand quarterly thereafter. He shall also keep the amount of 
tax levied for school-house purposes, separate in each subdistrict, where such 
levy has been made directly upon the property of the sub-district making the 
application, and shall pay over the same quarterly to the township treasurer 
for the benefit of such subdistrict. He shall, in all counties wherein independ
ent districts are organized, keep a separate account with said independent dis
tricts, in which the receipts shall be daily entered, which books shail at ail 
times be open to the inspection and examination of the district board of 
directors, and shall pay over to the said independent districts the amount of 
school taxes in his possession on the order of the board, on the first day of 
each and every month. [9 G-. A., ch. 172. § 58; 10 G. A., ch. 102; 12 G. A., 
ch. 29.] 

2904. N o t i c e of t a x co l l ec ted . 1785. On the first day of each quarter, 
the county treasurer shall give notice to the president of the school board of 
each township in his county of the amount collected for each fund; and the 
president of each board shall draw his warrant, countersigned by the secre
tary, upon the county treasurer for such amount, who shall pay the amount 
of such taxes to the treasurers of the several school boards only on such war
rants. [12 G. A., ch. 122.] 

MISCELLANEOUS. 

2905. F i n e s a n d pena l t i e s . 1786. All fines and penalties collected from 
a school district officer by virtue of any of the provisions of this chapter, shall 
inure to the benefit of that particular district. Those collected from any 
member of the board of directors, shall belong to the district township, and 
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those collected from county officers, to the county. In the two former cases, 
suit shall be brought in the name of the district township; in the latter, in the 
name of the county, and by the district [county] attorney. The amount in 
each case shall be added to the fund next to be applied by the recipient for 
the use of common schools. [R., § 2081; 9 G. A., ch. 172, § 77.] 

2 9 0 6 . J u d g m e n t s . 1787. When a judgment has been obtained against 
a school district, the board of directors shall pay off and satisfy the same from 
the proper fund, by an order on the treasurer; and the district meeting at the 
time for voting a tax for the payment of other liabilities of the district shall 
provide for the payment of such order or orders. [R., § 2095; 9 G. A., ch. 172, 
§79.] 

[As to issuing bonds to pay off judgment or bonded indebtedness, see §§ 2965-2974.] 

The issuance of the order on the treasurer such funds, but he may, by mandamus, corn-
does not satisfy the judgment . The district is pel the levy of a special tax up to the maxi-
required to vote a tax to pay such orders, but m u m limit for the payment of his j udgmen t : 
if it fail to do so the board of directors of the Chase v. Morrison, 40-620. 
district may be compelled by mandamus to levy This section contemplates the r ight of a 
such t a x : Botjnton v. District T'p, 84-510. creditor to a judgment against a school dis-

The issuance of an order upon the treasurer trict, and the issuance to him of an order in 
does not amount to a payment of a debt or payment of his claim does not prevent his ob-
judgmen t of the school district, but where an taining judgment , nor is he required to resort 
order has been issued to pay a demand upon first to an action of mandamus to enforce the 
the district and there are no funds in the levying and collection of a t a x : Cross v. Dis-
t reasury to pay such order, the board may trict T'p, 14-28. 
be compelled by mandamus to take measures That the board cannot accurately specify 
for the levy of a tax to provide the necessary the amount which should be paid from each 
funds: Stevenson v. District T'p, 35-462. fund is no excuse for not issuing orders in pay-

The recovery of a judgment against a school ment of a j udgmen t : District T'p v. Board of 
district does not entitle the creditor to have all Directors, 52-287. 
the funds of the district applied to his judg- This section does not authorize the l e w of a 
ment to the exclusion of other creditors. He tax in excess of the ten-mill l imit : See § 2893 
can only have a pro rata allowance out of and notes. 

2907. T a x t o p a y m o n e y b o r r o w e d . 1788. In case a school district 
has borrowed money of the school fund, the board of supervisors shall levy 
such tax, not exceeding five mills on the dollar in any one year, on the tax
able property of the district as constituted at the time of making such loan, 
as may be necessary to pay the annual interest on said loan, and the principal 
when the same falls due, unless the board of supervisors shall see proper to 
extend the time of said loan. [R., § 2092; 9 G. A., ch. 172, § 80.] 

2908. Hours of meeting and adjourning. 1789; 22 G. A., ch. 51. 
No district township or subdistrict meeting shall organize earlier than nine 
o'clock A. M., nor adjourn before twelve o'clock M., and in all independent dis
tricts having a population of three hundred and upward, the polls shall re
main open from twelve o'clock M. to seven o'clock, p. M. [9 G. A., ch. 172, 
§81.] 

W h e r e an election is not ordered and held electors thereat is void: District T'p v. Inde-
dur ing the hours specified, the action of the pendent Dist., 34-306; and see note to § 2826. 

2909. O a t h s . 1790. Any school director, or director elect, is authorized 
to administer to any school director elect the official oath required by law, 
and said official oath may be taken on or before the third Monday in March 
following the election of directors. 

2910. D e l i v e r i n g r e c o r d s , m o n e y , etc . 1791. When any school offi
cer is superseded by election or otherwise, he shall immediately deliver to his 
successor in office, all books, papers, and moneys pertaining to his office, tak
ing a receipt therefor; and every such officer who shall refuse to do so, or who 
shall wilfully mutilate or destroy any such books or papers, or any part thereof, 
or shall misapply any moneys intrusted to him by virtue of his office, shall 
be liable to the provisions of the general statutes for the punishment of such 
offense. [R., § 2080; 9 G. A., ch. 172, § 82.] 
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2911. J u r i s d i c t i o n . 1792. Nothing in this chapter shall be so construed 
as to give the board of directors of a district township jurisdiction over any 
territory included within the limits of anv independent district. [R., § 2085; 
9 G. A.', ch. 172, § 83.] 

2912. Children attending in another district. 1793; 16 G. A., ch. 
64; 17 G. A., ch. 41. Children residing in one district may attend school in 
another in the same or adjoining county or township, on such terms as may 
be agreed upon by the respective boards of directors; but in case no such 
agreement is made, they may attend school in any such adjoining district, 
Willi the consent of the county superintendent of the county where said pupil 
resides and the board of directors of said adjoining district, when they reside 
nearer the school in said district, and one and a half miles or more, by the 
nearest traveled highway, from any school in their own. The board of di
rectors of the township, in which such children reside, shall be notified in 
writing, and the district in which they reside shall pay to the district in which 
they attend school, the average tuition of said children per week, and an aver
age proportion of the contingent expenses of said district where they attend 
school; and in case of refusal so to do, the secretary shall file the account for 
said tuition and contingent expenses, certified to by the president of his board, 
with the county auditor of the county, in which said children reside, and the 
said county auditor shall at the time of making the next semi-annual appor
tionment thereafter, deduct the amount so certified, from the sum apportioned 
to the district in which said children reside, and cause it to be paid over to 
the district in which they have attended school. [R., § 2024; C , '51, § 1143; 
9 G. A., cb. 172, § 13.] 

W h e n a district fails to provide school for rectors of the district where children resided, 
the period prescribed in tj 2842, children resid- at a meeting called to consider the question, 
ing therein may at tend school in another dis- determined not to pay such tuition, held, t ha t 
trict as here provided, and the district where demand on them before filing the account wi th 
they reside will be liable for their tu i t ion; and the auditor was unnecessary: District T'p v. 
where, upon being notified in writing, the di- District T'p, 49-231. 

2 9 1 3 . R e s i d e n c e of p u p i l s . 1794. Pupils who are actual residents of a 
district shall be permitted to attend school in the same, regardless of the time 
when they acquired such residence, whether before or after the enumeration, 
or of the residence of their parents or guardians; but pupils who are sojourn
ing temporarily in one district, while their actual residence is in another, and 
to whom the last preceding section is not applicable, may attend school upon 
such terms as the board of directors may deem just and equitable. [9 G. A., 
ch. 172, § 14.] 

2 9 1 4 . P u p i l s ; w h e r e a t t e n d schoo l . 1795. Pupils may atCend school 
in any subdistrict of the district township in which they reside with the con
sent of the subdirector of such subdistrict, and of the subdirector of the 
subdistrict in which such pupils reside. [Same, § 15.] 

2915. D i v i d e t o w n s h i p s . 1796. The board of directors shall, at their 
regular meeting in September, or at any special meeting called thereafter for 
that purpose, divide their townships into subdistricts, such as justice, equity, 
and the interests of the people require; and may make such alterations of the 
boundaries of subdistricts heretofore formed, as m a y b e deemed necessary; 
and shall designate such subdistricts, and all subsequent alterations, in a dis
tinct and legible manner, upon a plat of the district provided for that purpose; 
and shall cause a written description of the same to be recorded in the district 
records, a copy of which shall be delivered by the secretary to the county 
treasurer, and also to the county auditor, who shall record the same in his 
office; provided, that the boundaries of subdistricts shall conform to the lines 
of congressional divisions of land; and that the formation and alteration of 
subdistricts as contemplated in this section, shall not take effect until the next 
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subdistrict election thereafter, at which election a subdirector shall be elected 
for the new subdistrict. [Same, § 29.] 

The district board may in the exercise of its 
discretion change the subdistricts and dis
pense with a new district previously created, 
if, in the exercise of its legal discretion, it 
iinds such action to be to the best interest of all 
par ts of the district: Morgam v. Wilfley, 70-
238. 

Where an election to determine whether the 
subdistricts of a district township should be 
made independent districts under §§ 2930-
2955 was ordered, and before it was held a new 
subdistrict was formed, held, that the subse
quent election at which the subdistricts were 
constituted independent districts applied also 
to the new district, al though it had not yet 

elected a director: Independent School Dist. 
v. Independent School Dist., 48-157. 

The provisions as to change of boundaries 
of subdistricts does not apply to independent 
districts, the boundaries of which can be 
changed, if at all, only und<~r other statutory 
provisions: Eason v. Douglass, 55-390: Inde
pendent Dist. v. Independent Dist., 65-590. 

Where a restoration of territory is agieed to, 
and no t ime fixed therefor, it will be consid
ered as taking place the first of March follow
ing; and taxes collected prior to that t ime 
should be paid to the township to which the 
territory had previouslv been a t tached: Dis
trict T'pv. Floete, 59-109. 

2 9 1 6 . W h e r e o b s t a c l e s i n t e r f e r e . 1797. In cases where, by reason of 
streams or other natural obstacles, any portion of the inhabitants of any school 
district cannot, in the opinion of the county superintendent, with reasonable 
facility enjoy the advantages of any school in their township, the said county 
superintendent, with the consent of the board of directors of such district as 
may be affected thereby, may attach such part of said township to an adjoin
ing township, and the order therefor shall be transmitted to the secretary of 
each district, and be by him recorded in his records, and the proper entry 
made on his plat of the district. [11 G. A., ch. 143, § 16; 13 G. A., ch. 94.] " 

There is now no authority for at taching ter- intendent in at taching a portion of a district 
vitory situated within one district township to 
another district township for school purposes 
except as provided in case of streams or other 
na tura l obstacles: Large v. District T'p, 53-
663. 

The same rule existed prior to 11 Gt. A., ch. 
143. § 16; and held, that the portion of that 
s tatute which legalized the organization of 
subdistricts previously formed in accordance 
therewith only legalized the incorporation of 
terri tory of one district township into the sub-
district of another township where streams or 
other obstacles existed, and that where no 
such ground was shown, the action of the di
rectors of two townships in at taching part of 
one to another would not be valid, and the 
township to which terri tory was at tached 
could not recover from the other township 
taxes collected within such terr i tory: District 
T'p v. District T'p, 53-667. 

To warrant the action of the county super-

2917. Restoration of territory. 
160. In all cases where territory has been or may be set into an adjoining 
county or township, or attached to any independent school district in any ad
joining county or township for school purposes, such territory may be restored 
by the concurrence of the respective board [s] of directors; but on the written 
application of two-thirds of the electors residing upon the territory within 
such township or independent district in which the school-house is not situ
ated, the said boards shall restore the territory to the district to which it geo
graphically belongs. Provided, however, that no such restoration shall be 
made unless there are fifteen or more pupils between the ages of five and 
twenty-one years actually residing upon said territory sought to be restored, 
and not until there has been a suitable school-house erected and completed 
within the limits of said territory suitable for school purposes. [14 G. A., ch. 
125, § 1; 13 G. A., ch. 94.] 

If one of the townships has no district upon the wri t ten application here provided 
board, the restoration cannot be made even for, as the concurrence of the board is neces-

township to another township, the consent of 
the directors of the township from which the 
territory is detached, and the exiotence of 
natural obstacles, must both appear. Other
wise such action is unauthorized and void. 
Some action may, however, be legalized by a 
curative act. But the district township can
not be deprived, by such curative act, of taxes 
already levied on the territory a t the time the 
transfer was made : Independent Dist. v. In
dependent Dist., 62-616. 

Whether a portion of one district township 
which is annexed to another district township 
for school purposes is properly so annexed or 
not, taxes levied and collected upon the cer
tificate of the township to which the territory 
is attached should be paid to such township, 
and not to the township to which the terri tory 
properly belongs: District T'p v. Floete, 59-
109. 

1798; 18 G. A.,ch. I l l ; 19 G. A., ch. 
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sary though they are given no discretion: In
dependent Dist. v. Durland, 45-43. 

Where a restoration of territory is agreed to 
and no time fixed therefor, it will be consid-
i red as taking place the first of March follow
ing ; and taxes collected prior to tha t t ime 
should be paid to the township to which the 
territory had previously been a t tached: Dis
trict T'p v. Floete, 59-109. 

The provision for restoration of terr i tory 
applies as well to territory incorporated into 
an independent district a t the t ime of i ts or
ganization as to such as is subsequently 
attached thereto: Albin v. Board of Directors, 
58-77. 

This provision seems to be peremptory; and 
when two-thirds of the electors ask it to be 
done, or when the school-house has been re
moved, or when the terri tory is inhabited, it 

shall remain under the jurisdiction and form 
a part of the district township to which it 
geographically belongs, and the respective 
boards of directors in either case shall divide 
their districts accordingly. The refusal to 
make such divisions may be corrected on ap
peal under § 2985: Barneit v. Directors. 73-134. 

Under a s ta tu te providing tha t a school 
district formed of parts of two or more civil 
townships should become disorganized and 
the portions of the different townships should 
fall to t he jurisdiction of t he townships 
to which they belong upon the removal 
of the school-house, held, t ha t the tear ing 
down or removal of the school-house in such 
a district for the purpose of the erection of 
another was not a removal such as would 
work the disorganization of the dis t r ic t : Stale 
v. McCormick, 37-142. 

2918 . District not to be divided. 1799. The boundary lines of a civil 
township shall not be changed by the board of supervisors of any county, so 
as to divide any school district by changing the boundary lines thereof, ex
cept when a majority of the voters of such district shall petition therefor; 
provided, however, that this shall not prevent the change of the boundary lines 
of any civil township, when such change is made by adopting the lines of 
congressional townships. [14 G. A., ch. 122.] 

For similar provision as to dividing school districts, see § 516. 

INDEPENDENT DISTRICTS. 

2919. Contiguous territory included. 1800; 18 G. A., ch. 139. Any 
city, town or village containing not less than twTo hundred inhabitants wTithin 
its limits, may be constituted a separate school district and territory contigu
ous to such city, town or village may be included with it as a part of said 
separate district in the manner hereinafter provided. The village herein 
mentioned shall be understood to be a collection of inhabitants residing within 
the limits of a town plat and not organized into a city or incorporated town. 
[R., S§ 2097, 2105; 9 G. A., ch. 172, § 84; 12 G. A., ch. 28, § 1; 13 G. A., ch. 
8, § 1.J 

I t is not essential t ha t the boundaries of the 
city and the school district should coincide, 
and the extension of the limits of the city does 
not have the effect of enlarging the limits of 
the school district before exis t ing: State v. 
Independent School Dist., 46-425. 

The extent oi the terr i tory which may be 
included wi th the city or town in the inde
pendent district is not l imited: Ft. Dodge City 
School Dist. v. District T'p, 15-434. 

Whether territory is so contiguous to a town 
as to be properly included with i t in the same 
independent district is a question to be settled, 
a t least in the first instance, by the school offi
cers : Independent Dist, v. Board of Supervis
ors, 51-658. 

I t is a prerequisite tha t there shall be the 
specified number of inhabitants, and tha t mat 
ter may be inquired into by quo warranto: 
State v. Independent School Dist., 29-264. 

No village of less than two hundred inhab
i tants within its limits may be organized into 
an independent district. The inhabitants of 
contiguous territory are not to be added to 
the village proper in order to increase the 
number to two hundred : Allen v. District T'p, 
70-436. 

A n independent district may be formed 
from territory lying in adjoining townships, 
either in the same or different counties, and 
no concurrent action of the school authorities 
of the two townships is necessary: Independ
ent School Dist. v. Board of Supervisors, 25-
305; District T'p v. Independent Dist., 41-30. 

2920. W h a t t e r r i t o ry inc luded. 19 G. A., ch. 118, § 1. All the terri
tory of an incorporated city or town, whether included within the original in
corporation or afterward attached thereto in accordance with the provisions 
of law, shall be or become a part of the independent district or districts of said 
city or town. 

2 9 2 1 . Assets and liabilities. 19 G. A., ch. 118, § 2. When boundaries 
are changed by the taking effect of this act, the respective boards of directors 
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shall make an equitable settlement of the then existing assets and liabilities of 
their districts, as provided for by section one thousand seven hundred and fif
teen of the code [§ 2821]. 

2922. V o t e of p e o p l e . 1801. At the written request of any ten legal 
voters residing in such city or town, the board of directors of the district town
ship shall establish the boundaries of the contemplated school district, includ
ing such contiguous territory as may best subserve the convenience of the peo
ple for school purposes, and shall give at least ten days' previous notice of the 
time and place of meeting of the electors residing in said district, by posting 
written notices in at least five conspicuous places therein; at which meeting 
the said electors shall vote by ballot for or against a separate organization. 
[R., § 2098; 9 G. A., ch. 172, § 85; 14 G. A., ch. 73, § 1.] 

An election upon the question as to the or- to organize is entitled to i t : Independent Dist. 
ganization of an independent district mus t be v. Board of Supervisors, 51-658. 
conducted as to the t ime of opening the polls, Where a subdistrict had been formed but no 
etc. . according to the provisions as to other director elected, and in pursuance of steps 
school elections, and if not so conducted the taken before the formation of the new district 
proceedings will be void: District T'p v. In- the subdistricts of the township, including 
dependent Dist., 34-306. the new one, voted for organization into in-

Where the question of a separate organiza- dependent districts, and the new subdistrict 
tion was submitted only to the voters within then properly completed its organization as an 
the city, and not to those within the territory independent district, held, t ha t it was properly 
included in the contemplated district, but out- organized: Independent School Dist. v. Inde-
side of the city, the election was held void, al- pendent School Dist., 48-157. 
though the majority in the city was greater Wiiere the legislature legalized the organiza
t i o n the total number of voters in such other tion of an independent district, held, tha t such 
terr i tory: Fort Dodge City School Dist. v. Dis- legalization did not operate to make a part of 
trict T'p, 17-85. the district territory which had previously 

Where territory is included in each of two been organized into a separate independent 
independent districts the one first taking steps distr ict : Ibid. 

2923. Election of directors; organization of board. 1802; 15 G. A., 
ch. 27; 17 G. A., ch. 113; 18 G. A., ch. 143. Should a majority of votes be cast 
in favor of such separate organization, the board of directors of the district 
township shall give similar notice of a meeting of the electors for the election 
of six directors. Two of these directors shall hold their office until the first an
nual meeting after their election, and until their successors are elected and 
qualified, two until the second, and two until the third annual meeting there
after, their respective terms of office to be determined by lot. The six directors 
shall constitute a board of directors for the district, and they shall, at their first 
regular meeting in each year, elect a president from their own number, and at 
their meeting on the third Monday of September in each year a secretary and 
treasurer, to be chosen outside of the board. Provided, that in all independent 
districts having a population of less than five hundred there shall be three di
rectors elected, who shall organize by electing a president from their own nurm 
ber, also a secretary, who may or may not be a member of the board, and a 
treasurer who shail not be a member of the board. And provided further, 
that in all independent districts already organized the terms of office of such 
directors as may have been chosen previous to the taking effect of this section 
for two or three years shall not be interfered with bv its passage. [R., §§ 2099, 
2100, 2106; 9 G. A., ch. 172, § 86; 12 G. A., ch. 28,"§ 2; 13 G. A., ch. 8, § 1; 
14 G. A., ch. 76, § 1.] 

[As to duty of directors with reference to barb wire fences around school grounds, see 
§§ 2839-2841. As to insuring school property, see § 2836. As to setting out shade trees, see 
gg 2837, 2838. The board is required to make provision for teaching physiology and hygiene 
wi th special reference to st imulants and narcotics, and the secretary is to report to the super
intendent of public instruction as to the observance of such provisions: See g§ 2884-2886.] 

The treasurer is an officer of the district, under § 3817: Kennedy v. Independent School 
and service of notice upon him will be good, Dist., 48-189. 

2924. M e t h o d of e lec t ion . 1803. Said meeting for the first election of 
directors shall organize by appointing a president and secretary, who shall 
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act as judges of the election and issue a certificate of election to the person 
elected. [9 G. A., ch. 172, § 87.] 

2 9 2 5 . W h e n organizat ion c o m p l e t e d ; t a x e s . 1804. The organiza
tion of such independent district shall be completed on or before the first day 
of August of the year in which said organization is attempted, and when such 
organization is thus completed, all taxes levied by the board of directors of the 
district township of which the independent district formed a part in that year, 
shall be void so far as the property within the limits of the independent dis
trict is concerned; and the board of directors of such independent district 
shail levy all necessary taxes for school purposes as provided by law for tha t 
year at a meeting called for that purpose, a t any time before the third Mon
day of August of that year, which shall be certified to the board of supervis
ors on or before the first Monday of September, and said board of supervisors 
shall levy said tax at the time and in the manner that school taxes are required 
to be levied in other districts. [11 G. A., ch. 143, § 11.] 

Whether the organization of an independent such organization cannot prejudice the right8 
district will render void taxes levied prior to of a par ty having a valid claim against t he 
such organization to pay debts for the erec- whole district prior to such organiza t ion: 
tion of a school-house therein, quaere; but Stevenson v. District T'p, 35-462. 

2 9 2 6 . Dis tr ic t i n t w o t o w n s h i p s . 1805. In case such district is formed 
of parts of two or more civil townships in the same or adjoining counties, the 
duty of giving the notice shall devolve upon the board of directors of the 
township in which a majority of the legal voters of the contemplated district 
reside. [R., § 2105; 9 G. A., ch. 172, § 88; 12 G. A., ch. 28, § 2.] 

2 9 2 7 . N u m b e r of s c h o o l s . 1806. Said district may have as many 
schools, and be divided into such wards or other subdivisions for school pur
poses, as the board of directors may deem proper; and shall be governed by 
the laws enacted for the regulation of district townships, so far as the same 
may be applicable. [R., § 2101; 9 G. A., ch. 172, § 89.] 

Contracts which the directors are authorized under g2888: Athearn v. Independent Dist., 
to make will be binding upon the district al- 33-105. 
though executed by them individually and The directors may authorize the teaching of 
not while acting as a board. Their powers, niUhicand contract for the purchase of an or-
e t c , are the same as those of a subdirector gan out of any unappropriated funds on h a n d : 

Bellmeyer v. Independent Dist., 44-564. 

2 9 2 8 . Subdis tr ic t s . 22 G. A., ch. 61, § 1. The subdistricts of a district 
township may be constituted independent districts in the manner hereinafter 
provided. 

2 9 2 9 . Meet ing cal led. 22 G. A., ch. 61, § 2. At the written request of 
one-third of the legal voters in each subdistrict of any district township the 
board of directors shall call a meeting of the qualified electors of each sub-
district by giving at least thirty days' notice thereof by posting three written 
notices in each subdistrict in the township, at which meeting the electors shall 
vote by ballot for or against independent district organization. 

2 9 3 0 . Major i ty vote . 22 G. A., ch. 61, § 3. If a majority of the votes 
cast in each subdistrict shall be favorable to such independent organization 
then each subdistrict shall become an independent district. 

2 9 3 1 . E l e c t i o n of d irec tors . 22 G. A., ch. 61, § 4. The board of direct
ors of the old district township so voting shall then call a meeting in each in
dependent district for the election of three or more directors as may be 
required by law, and the organization of the said independent district shall 
be completed and governed in the same manner, as other and similar inde
pendent districts. 

The formation of a subdistrict into an in- township for compensation for building school-
dependent district cannot prejudice the r ights houses in the original subdistrict. So far as 
of persons holding claims against the district such creditors are concerned the district town-

V O L . 1 — 47 
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ship is to be treated as if no part of it had by action against all the independent districts 
been organized into independent distr icts: which have been formed out of it, and a judg-
Stevemon v. District T'p, 35-462. ment may be rendered against them jointly, 

When a district township is thus divided which may be enforced against any one of 
into independent districts, the old district them, leaving the question as to the appor-
township ceases to exist : District T'p v. In- t ionment of such judgment to be settled be-
dependent Dist., 36-220. tweon the districts themselves: Knoxville Nat. 

The new independent district is not liable Bank v. Independent Dist., 40-612; Independ-
for the debts of the original subdistrict from ent School Dist. v. District Court, 48-182; Ken-
which it is formed. Such debts, being claims nedyv. Independent School Dist., 48-189; Dis-
against the district township, may be enforced trict T'p v. District T'p, 52-73. 

_ 2 9 3 2 . C h a n g e of b o u n d a r y l i n e . 22 G. A., ch. 62, § 1. The boundary 
lines of contiguous independent districts within the same civil township, may 
be changed by concurrent action of the respective boards of directors at their 
regular meeting in September, or at special meetings thereafter called for that 
purpose; provided,, that the district so formed, from which territory has been 
detached, shall not contain less than four government sections of land; and 
provided, further, that the boundary lines of said districts shall conform to 
the lines of congressional divisions of laud. 

Prior to the passage of this statute the board Douglass, 55-390; Independent Dist. v. Inde-
of directors of an independent district had no pendent Dist., 65-590. 
power to change its boundaries: Eason v. 

2933. Schoo l -house t a x . 1807; 21 G. A., ch. 131, § 1. I t shall be law
ful for the electors of any independent district, at the annual meeting of such 
district, to vote a tax, not exceeding ten mills on the dollar in any one year, 
on the taxable property of such district, as the meeting may deem sufficient 
for the purchase of grounds and the construction of the necessary school-
houses for the use of such independent district, and for the payment of any 
debts contracted for the erection of such school-houses, and for procuring a 
library and apparatus for the use of the schools of such independent district. 
And said electors may direct the sale or other disposition to be made of any 
school-house or the site thereof or any part of such site and of such other 
property, real and personal as may belong to the independent district and 
direct the manner in which the proceeds arising therefrom shall be applied. 
[10 G. A., ch. 57.] 

Where a levy of a three per cent, t ax was school-house purposes by vote of the electors; 
made, it was held valid to the extent of one and where the electors have failed to vote 
per cent, and void as to the excess: McPSier- a sufficient tax to pay interest on the outstand-
son v. Foster, 43-48, 73. ing bonds, it is lawful for the supervisors to 

Tiie limitation of taxation to ten mills does levy such t a x : Richards v. Supervisors, 69-
not limit the amount which may be voted to 612. 
pay interest upon a bonded debt created for 

2934. Certain acts l ega l ized . 21 G. A., ch. 131, § 2. All acts of inde
pendent districts heretofore done in authorizing or making sales of real estate, 
where done as provided in paragraph two of section seventeen hundred and 
seventeen of the code of Iowa [§ 2823], or submitted and carried under section 
two of chapter eight of the laws of A. D. 1880, of Iowa [§ 2937], are hereoy 
legalized and made valid in all respects as duly authorizing or making such 
sales and conveyances thereunder, the same as though said paragraph tw<* of 
section seventeen hundred and seventeen of the code has been incorporated 
in and made part of said section eighteen hundred and seven [§ 2933]. 

2 9 3 5 . E l e c t i o n of d i r e c t o r s . 1808; 18 G. A., ch. 7, § 2. The annual 
meeting of all independent districts shall be held on the second Monday in 
March for the transaction of the business of the district, and for the election by 
ballot of two directors, as the successors of the two whose term expires, who 
shall continue in office for three years; and the president, secretary, and one of 
the directors then in office shall act as judges of the election, and shall issue 
certificates of election to the persons elected for the ensuing term; provided, 
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that in all independent districts, having a population of less than five hun
dred, there shall be elected, annually, one director, who shall continue in office 
for three j'ears. In cases of a tie vote in the election of director or directors, 
the secretary shall notify them to appear at the regular meeting of the board 
on the third Monday in March to determine their election by lot before one 
or more members of the board elected, and the certificate of election shall be 
given accordingly. Should either party fail to appear or take part in the lot, 
the secretary shall draw for him. [9 G. A., ch. 172, § 90; 13 G. A., ch. 8, 
§ 5; 14 G. A., ch. 76.] 

2 9 3 6 . E l e c t i o n p r e c i n c t s . 18 G. A., ch. 8, g 1. Independent school dis
tricts having a population of not less than fifteen thousand inhabitants shall 
be divided into not less than three, nor more than six, election precincts, in 
each of which a poll shall be held at a convenient place, to be appointed by 
the board of directors, for the reception of the ballots of the electors residing 
in such precinct at said election. 

2 9 3 7 . Q u e s t i o n s s u b m i t t e d . 18 G. A., ch. 8, § 2. The board of direct
ors shall provide for the submission of all questions relating to the powers 
reserved to the electors under section one thousand eight hundred and seven 
of the code [§ 2933], which questions shall be decided by ballot, returns to be 
made on questions submitted as hereinafter provided. 

2 9 3 8 . R e g i s t r a t i o n of v o t e r s . 18 G. A., ch. 8, § 3. A register of the 
electors residing in each precinct shall be prepared by the board of directors 
from the register of the electors for any city, town, or township, which is in 
whole or in part included within such independent school district; and, for 
that purpose, a copy of such register of electors shall be furnished by the clerk 
of each such city, town, or township, to the board of directors. Said board 
shall, in each year, before the annual election for directors, revise and correct 
such school election registers by comparison thereof with the last register of 
elections for such cities, towns, and townships; and the register provided for 
by this section shall have the same force and effect at elections held under this 
act and m respect to the reception of votes at said elections as the register of 
elections has by law at general elections. 

2 9 3 9 . N o t i c e of e l e c t i o n . 18 G. A., ch. 8, § 4. Notice of every election 
under this act shall be given in each district in which the same is to be held, 
by the secretary thereof, by posting up the same in three public places in said 
district, and by publication m a newspaper published therein, for two weeks 
preceding such election; such notice shall also state the respective election 
precincts and the polling place in each precinct. 

2940. Judges and clerks; opening and closing. 18 G. A., ch. 8, $ 5. 
The board of directors shall appoint one of their own number and another 
elector of the district to act as judges of election, and a clerk for each polling 
place, who shall be sworn as provided by section six hundred and nine of the 
code [§ 1070] in case of general elections. The polls shall be open from nine 
o'clock A. M. to six o'clock P. M. If either of the judges or clerk fail to attend, 
his place may be filled by the others, by appointing an elector attending in his 
place, and, if all fail to attend in time, or refuse to serve or be sworn, the elect
ors present shall choose two judges and a clerk from the electors attending. 
A ballot-box and the necessary poll book shall be provided by the board of 
directors for each precinct, and the election shall be conducted in the same 
manner, and under the same rules and regulations, so far as applicable, as, or 
[are] provided by chapter three, of title live of the code for general elections. 

2941. Canvass; re turns ; certificate. 18 G. A., ch. b, §6. The judges 
of election and clerk in each precinct shall canvass the vote therein, and shall, 
as soon as possible, make out, sign and return, to the secretary of the district, 
a certificate showing the whole number of votes cast in such precinct, and the 
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number of votes in favor of each person voted for, and questions submitted. 
The board of directors shall meet on the next Monday after the election and 
canvass the returns and ascertain the result of the election, the whole number 
of votes cast, and the number in favor of each person voted for shall be entered 
in their record, and the persons respectively receiving the highest two num
bers of votes shall be declared elected, and all questions submitted, receiving 
a majority of votes cast, shall be recorded as carried. The secretary shall 
issue to each person so elected a certificate of his election. 

2 9 4 2 . 18 G. A., ch. 8, § 7. All acts and parts of acts inconsistent with this 
act are hereby repealed. 

2 9 4 3 . R e m a i n d e r of t o w n s h i p . 1809. When an independent district 
has been formed out of a civil township, or townships, as herein contemplated, 
the remainder of such township, or of each of such townships, as the case may 
be, shall constitute a district township as provided in section seventeen hun
dred and thirteen of this chapter [§ 2819], and the boundaries between such dis
trict township and independent district may be changed, or the independent 
district abandoned at any time, with the concurrence of their respective boards 
of directors. [R., § 2104; 9 G. A., ch. 172, § 9; 14 G. A., ch. 133, § 3.] 

The power and jurisdiction to act with ref- thus compelled to act in any particular man-
erence to a change of boundaries being here ne r : Hightower v. OverJ/aulser, 65-347; Dis-
given to the board of directors of the district trict T'p v. Independent Dist., 72-687. 
township, from which action an appeal will A party will not be estopped, by a refusal 
lie to the county superintendent, it is implied of the board to allow the application, from pre-
tha t when a proper application is made it is sentmg a subsequent applicatio i and insisting 
the duty of the board to act, and that duty upon its consideration: Hightower v. Over-
may be enforced by mandamus at the suit of haulser, 65-347. 
a pi ivate citizen, al though they cannot be 

2944. Independent district embracing township. 1810. In case an 
independent district embraces a part or the whole of a civil township which 
has no separate district township organization, upon the written application 
of two-thirds of the electors residing upon the territory of such independent 
district and within such civil township to the board of directors, they shall set 
off such territory, whether provided with school-houses or not, to be organized 
as a district township in the manner provided for such organization when a 
new civil township is formed. [14 G. A., eh. 125, § 2.] 

2 9 4 5 . C o n s o l i d a t i o n Of d i s t r i c t s . 1811; 22 G. A., ch. 63, § 1. Inde
pendent districts located contiguous to each other, may unite and form one 
and the same independent district, in the manner following: At the written 
request of any ten legal voters residing in each of said independent districts, 
or, should there not be ten legal voters in one of such districts, then at the 
written request of the majority of such voters, their respective boards of di
rectors shall require their secretaries to give at least ten days' notice of the 
time and place for a meeting of the electors residing in such districts, by post
ing written notices in at least five public places in each of said districts, at 
which meetings the said electors shall vote by ballot for or against a consol
idated organization of said independent districts; and if a majority of the 
votes cast at the election in each district, shall be in favor of uniting said 
districts, then the secretaries shall give similar notice of a meeting of the 
electors as provided for by the law for the organization of independent dis
tricts. The independent district thus consolidated shall be completed, and its 
directors governed by the same provisions of the law which apply to other 
independent districts. Where from the courses of Iowa rivers, and the con
tour of the adjoining territory, the proper school facilities cannot be given to 
the school children of each territory by forming school districts from the ter
ritory in any one count}', independent school districts may be formed from the 
contiguous territory in adjoining counties. [13 G. A., ch. 8, § 2.] 

Where there is no writt t n request of electors looking- toward the consolidation of independ-
uor proper action of the board of directors eiit districts, and the notice of election doea 
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not properly specify its object, an election on the original and independent districts will be 
the question of consolidation will be void, and still in existence: State v. Leverton, 53-483. 

2946. Lega l i z ing . 22 G. A., ch. 63, § 2. Any independent school dis
tricts heretofore formed under said section one thousand eight hundred and 
eleven [§ 2945], where there were less than ten legal voters residing therein 
at the time of the consolidation is hereby legalized and made valid provided 
that two-thirds of the legal voters then residing in such independent district 
petitioned for such consolidation. 

2947. School districts in two counties. 1812. Where, under the 
school laws of the state heretofore in force for the convenience and accommo
dation of the people, school districts were formed of portions of two counties 
of territory lying contiguous to each other, at the written request of five legal 
voters residing in portions of said territory in each county, the board of di
rectors of the district township to which such territory belongs, having a 
majority of the legal voters, shall fix the boundaries of an independent school 
district composed of such sections of land, or portions thereof, as may be de
scribed in the petition therefor, and shall give at least ten days' notice of the 
submission of the question of the formation of said independent district, at a 
special election for said purpose, specifying the boundaries of the district, the 
time and place of the meeting of the electors for such election, at which 
meeting the electors in the contemplated district shall vote by ballot for or 
against the separate organization. Should a majority of the votes be cast in 
favor of such separate organization, the said board of directors shall proceed 
by ballot to elect officers in the mannner provided by law, and organize such 
independent district. [14 G. A., ch. 137.] 

These provisions do not apply in case of the ties, under § 2919: District T'p v. Independent 
formation of an independent district out of Dist., 41-30» 
contiguous territory situated in different coun-

2 9 4 8 . S t a t e m e n t . 1813. The boards of directors of the several independ
ent school districts are hereby required to publish, two weeks before the an
nual school election in such district, by publication in one or more newspapers. 
if any are published in such district, or by posting up in writing in not less 
than three conspicuous places in such independent district, a detailed and spe
cific statement of the receipts and disbursements of all funds expended for 
school and building purposes for the year preceding such annual election. And 
the said boards of directors shall also, at the same time, publish in detail an 
estimate of the several amounts which, in the judgment of such board, are 
necessary to maintain the schools in such district for the next succeeding 
school year; and failure to comply with the provisions of this section shall 
make each director liable to a penalty of ten dollars. [14 G. A., ch. 46.] 

2 9 4 9 . D i s t r i c t s c o n s o l i d a t e d . 1814. Township districts may be con
solidated and organized as independent districts, in the following manner; 
Whenever the board of directors of any existing district township shall deem 
the same advisable, and also whenever requested to do so by a petition signed 
by one-third of the voters of the district township, the board shall submit to 
the voters of said district township, at a regular election, or one called for the 
purpose, the question of consolidation, at which election the voters of the dis
trict township shall vote for or against consolidation. If a majority of votes 
shall be in favor of such consolidated organization, such district township shall 
organize on the second Monday of March following as an independent district; 
provided, that in townships which have been divided into independent districts, 
the duties in this section devolving on the board of directors shall be per
formed by the trustees of the township to whom the petition shall in such cases 
be addressed; and provided further, that nothing in this section shall be con
strued to affect independent districts composed wholly or mainly of cities or 
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incorporated towns. Independent districts may in like manner change their 
boundaries so as to form any number of districts less than the number of dis
tricts existing at the time such change is asked for, and such changes shall be 
specified in the notices for a vote thereon. 

Section considered: Independent Dist. v. Durland, 45-53, 56. 

2950. Independent districts may become district township. 1815; 
16 G. A., ch. 155, § 1. The independent districts of a civil township may be 
constituted a district township in the manner hereinafter provided. 

As bearing upon the original section, see State v. Independent School Dist., 29-264. 

2951. Question of district township organization submitted to 
e l e c t o r s . 1816; 16 G. A., ch. 155, § 2. At the written request of one-third 
of the legal voters residing in any civil township, which is divided into inde
pendent districts, the township trustees shall call a meeting of the qualified 
electors of such civil township at the usual place of holding the township 
election, by giving at least ten days' notice thereof, by posting three written 
notices in each independent district in the township, and by publication in a 
newspaper, if one be published in such township, at which meeting the said 
electors shall vote by ballot for or against a district township organization. 

2952. When district township organization is agreed to. 1817; 
16 G. A., ch. 155, § 3. If a majority of the votes cast at such election be in 
iavor of such district township organization, each independent district shall 
become a subdistrict of the district township, and shall organize as such sub-
district, on the first Monday in March following, by the election of a sub-
director. 

2953. Election of subdirectors. 1818; 16 G. A., ch. 155, § 4. Each 
subdistrict so formed shall hold a meeting on the first Monday in March for 
the election of a subdirector, five days' notice of which meeting shall be given 
by the secretary of the old independent district, by posting written notices in 
three public places in each district, wThich notices shall state the hour and 
place of meeting. 

2954. Government of district townships. 1819; 16 G. A., ch. 155, 
§ 5. District townships organized under the provisions of the preceding four 
sections shall be governed and treated in all respects as other district town
ships: provided, that nothing in this act shall be construed to affect independ
ent districts composed wholly or mainly of cities or incorporated towns. 

2955. Meeting of board of directors. 1820; 16 G. A., ch. 155, § 6. 
When any district township is organized under the provisions of the preceding 
five sections, the subdirectors shall organize as a board of directors, on the 
third Monday in March, and make an equitable settlement of the then exist
ing assets and liabilities of the several independent districts. 

2956. Subdivision of independent districts. 17 G. A., ch. 133, §1 ; 
18 G. A., ch. 131. Any independent school district, organized under any of 
the laws of this state, may subdivide for the purpose ot forming two or more 
independent school districts, or have territory detached to be annexed with 
other territory, in the formation of independent district or districts; and it 
shaii be the duty of the board of directors of said independent district to es
tablish the boundaries of the districts so formed; the districts so formed not 
to contain less than four government sections of land each; this limitation 
shall not apply when, by reason of a river, or other obstacle, a considerable 
number of pupils will be accommodated by the formation of a district con
taining less tiian four sections, or where there is a city, town, or village, within 
said territory, of not less than one hundred inhabitants, and, in such cases, 
the independent districts so formed shall not contain less than two govern
ment sections of land, such subdivision to be effected in the manner provided 
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for in sections two, three, and four of this chapter [§§ 2957-2959]; provided, 
that where either of the districts so proposed to be formed contains less than 
four government sections, it shall require a majority of the votes of each of 
the proposed districts to authorize such subdivision. 

2 9 5 7 . S u b m i s s i o n t o v o t e . 17 G. A., ch. 133, § 2. A t the written re
quest of one-third of the legal voters residing in any independent school dis
trict, the board of directors of said independent district shall call a meeting 
of the qualified electors of the independent district, at the usual place of 
holding their meeting, by giving at least ten days' notice thereof by posting 
three notices in the independent district sought to be divided, and by publica
tion in a newspaper, if one be published in the independent district, at which 
meeting the electors shall vote by ballot for or against such subdivision. 

2 9 5 8 . E l e c t i o n of d i r e c t o r s . 17 G. A., ch. 133, § 3. Should a ma
jority of the votes cast be in favor of such subdivision, the board or boards 
of directors shall call a meeting in each independent district so subdivided or 
formed as aforesaid, for the purpose of electing by ballot three directors, who 
shall hold their offices one, two and three years respectively, the length of 
their respective terms to be determined by lot; and but one director shall be 
chosen annually thereafter, who shall hold his office for three years. 

2 9 5 9 . N a m e of d i s t r i c t . 17 G. A., ch. 133, § 4. At the meeting of the 
electors of each independent school district, as provided in the last section, 
they shall also determine by ballot the name to be given to their district, and 
each independent district, when so organized, shall be a body corporate, and 
the name so chosen shall be its corporate name; provided, that the board of 
directors of any district organized under the provisions of this act may change 
its name if any other district in the township shall have chosen the same 
name. 

2 9 6 0 . H o w g o v e r n e d . 17 G. A., ch. 133, § 5. Independent districts or
ganized under the provisions of this act shall, be governed by the laws relating 
to independent districts. 

MAY ISSUE BONDS. 

2961. Power given; limit. 1821; 16 G. A., ch. 121. Independent 
school districts shall have the power and authority to borrow money for the 
purpose of redeeming outstanding bonds and erecting and completing school-
houses, by issuing negotiable bonds of the independent district, to run any 
period not exceeding ten years, drawing a rate of interest not to exceed ten 
per centum per annum, which interest may be paid semi-annually; which said 
indebtedness shall be binding and obligatory on the independent district for 
the use of which said loan shall be made; but no district shall permit a 
greater outstanding indebtedness than an amount equal to five per centum of 
the last assessed value of the property of the district. [12 G. A., ch. 98, § 1.] 

In an action on such bonds it will be pre- Mosher v. Independent Dist., 42-632. But if, 
sunied, until the contrary appears, that they issued in excess of the limit, such bonds are 
are within the limit of indebtedness, and is- void, even in the hands of an innocent holder 
sued in proper manner and for proper purpose: for value: McPherson v. Foster, 43-48, 55. 

2 9 6 2 . Q u e s t i o n s u b m i t t e d . 1822; 18 G. A., ch. 59. The directors of 
any independent district may submit to the voters of their district at the an
nual or a special meeting, the question of issuing bonds as contemplated by 
the preceding section, giving the same notice of such meeting as is now re
quired by law to be given for the election of officers of such districts, and the 
amount propobud to be raised by the sale of such bonds; which question shall 
be voted upon by the electors, and if a majority of all the votes cast on that 
question be in favor of such loan, then said board shall issue bonds to the 
amount voted, in denominations of not less than twenty-five dollars, nor ex-
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ceeding one thousand dollars, due not more than ten years after date, and 
payable at the pleasure of the district at any time before due; which said 
bonds shall be given in the name of the independent district issuing them, and 
shall be signed by the president of the board and attested by the secretary 
and delivered to the treasurer, taking his receipt therefor, who shall negotiate 
said bonds at not less than their par value, and countersign the same when 
negotiated. The treasurer shall stand charged upon his official bond with all 
bonds that may be delivered to him; but any bond or bonds not negotiated 
may be returned by him to the board. [Same, § 2.] 

[The word " any" in the second line is erroneously printed " t h e " in the Code.] 

2 9 6 3 . T a x t o p a y . 1823. If the electors of an independent school dis
trict which has issued bonds, shall, at the annual meeting in March for any 
year, fail to vote sufficient school-house tax to raise a sum equal to the inter
est on the outstanding bonds which will accrue during the then coming year, 
and such proportionate portion of the principal as will liquidate and pay off 
said bonds at maturity, then it shall be lawful for the board of such district 
to vote a sufficient rate on the taxable property of the district to pay such in
terest, and such portion of the principal as will pay said bonds in full by the 
time of their maturitv, and shall cause the same to be certified and collected 
the same as other school taxes. [Same, § 3.] 

2 9 6 4 . O r d e r s t o b e a r i n t e r e s t . 1824. All school orders shall draw law
ful interest after having been presented to the treasurer of the district and 
not paid for want of funds, which fact shall be indorsed upon the order by 
the treasurer. [Same, § 4.] 

2 9 6 5 . B o n d s t o f u n d j u d g m e n t . 18 G. A., ch. 51, § 1. Any school dis
trict or district township against which judgments have been rendered prior 
to the passage of this act, and which such judgments remain unsatisfied, may, 
for the purpose of paying off such judgment indebtedness, issue negotiable 
bonds of such district township, upon a resolution of the board of directors of 
the district township, running not more than ten years, and bearing a rate of 
interest not exceeding eight per cent, per annum, payable semi-annually, which 
bonds shall be signed by the president of the district and countersigned by the 
secretary, and shall not be disposed of for less than their par value, nor for 
any other purpose than that provided by this act, and such bonds shall be 
binding and obligatory upon the district township. 

2 9 6 6 . L e v y t o p a y . 18 G. A., ch. 51, § 2. I t shall be the duty of the 
board of directors of any district township which issues bonds under this act, 
to provide for the payment of the same by the levy of tax therefor, in addi
tion to the other taxes provided by law; and they are hereby required to levy 
such an amount each 37ear as shall be sufficient to meet the interest on such 
bonds promptly as it accrues. 

2 9 6 7 . F o r m . 18 G. A., ch. 51, § 3. The bonds issued under this act shall 
be in the name of the district township, and in substantially the same form as 
is by law provided for county bonds; shall be payable at the pleasure of the 
district township; shall be registered in the office of the county auditor; shall 
be numbered consecutively and redeemed in the order of their issuance. 

[An act almost identical w-ith the foregoing, but applying only to school districts, was passed 
in 1878, 1? G. A., ch. 132, but is omitted and the later act inserted.] 

2968. Funding of indebtedness. 18 G. A., ch. 132, § 1; 21 G. A., ch. 
95. Any independent school district or district township now or hereafter 
having a bontled or judgment indebtedness outstanding, is hereby authorized 
to issue negotiable bonds at any rate of interest not exceeding seven per cent. 
per annum, payable semi-annually, for the purpose of funding said indebted
ness ; said bonds to be issued upon a resolution of the board of directors of 
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said district, provided that said resolution shall not be valid unless adopted by 
a two-thirds vote of said directors. 

2 9 6 9 . Sale of b o n d s . 18 G. A., ch. 132, § 2; 21 G. A., ch. 95. The treas
urer of such district is hereby authorized to sell the bonds provided for in this 
act at not less than their par value, and apply the proceeds thereof to the pay
ment of the outstanding bonded or judgment indebtedness of the district, or 
he may exchange such bonds for outstanding bonds, par for par; but the bonds 
hereby authorized shall be issued for no other purpose th;in the funding of 
outstanding bonded or judgment indebtedness. The actual cost of the engrav
ing and printing of such bonds lo be paid for out of the contingent fund of 
said district. 

2970. Time to r u n ; notice to stop interest. 18 G. A., ch. 132, § 3. 
Said bonds shall run not more than ten years, and be payable at the pleasure 
of the district after five years from the date of their issue; provided, that in 
order to stop interest on them, the treasurer shall give the owner of said bonds 
ninety days' written notice of the readiness of the district to pay and the 
amount u desires to pay, said notice to be directed to the postoffice address of 
the owner of the bonds; provided further, that the treasurer shall keep a rec
ord of the parties to whom he sells the bonds and their postoffice address, and 
notice sent to the address as shown by said record shall be sufficient. 

2 9 7 1 . F o r m of b o n d . 18 G. A., ch. 132, § 4. Said bonds shall be in de
nominations of not less than one hundred dollars, and not more than one 
thousand dollars: and said bonds shall be given in the name of the independ
ent district or district township, and signed by the president and counter
signed by the secretary thereof; and the principal and interest may be made 
payable wherever the board of directors may by resolution determine. 

2972. Treasurer to account for. 18 G. A., ch. 132, § 5. When said 
bonds are delivered to the treasurer to be negotiated, the president shall take 
his receipt therefor, and the treasurer shall stand charged on his official bond 
with the amount of the bonds so delivered to him. 

2 9 7 3 . L e v y of t a x . 18 G. A., ch. 132, § 6. The tax for the payment of 
the principal and interest of said bonds shall be raised as provided in section 
one thousand eight hundred and twenty-three, chapter nine, title twelve, of 
the code [§ 2963J; provided, that if the district shall fail or neglect to so levy 
said tax, the board of supervisors of the county in which said district is located, 
shall upon application of the owner of said bonds, levy said tax. 

2 9 7 4 . 18 G. A., ch. 132, § 7. All acts and parts of acts in conflict with this 
act are hereby repealed. 

INDUSTKIAL EXPOSITIONS IN SCHOOLS. 

2975. School directors may establish. 15 G. A., ch. 64, § 1. It shall 
be the duty of the board of directors of independent school districts, and the 
subdirector of each subdistrict, if they should deem it expedient, under the 
direction of the county superintendent, to introduce and maintain an industrial 
exposition in connection with each school under their control within this state. 

2 9 7 6 . T o c o n s i s t of w h a t . 15 G. A., ch. 64, § 2. These expositions 
shall consist of useful articles made by the pupils, such as samples of sewing, 
and cooking of all kinds, knitting, crocheting, and drawing, iron and wood
work of all kinds, from a plain box or horse-shoe to a house or steam-engine 
in miniature; also, all other useful articles known to the industrial world, or 
that may be invented by the pupils, in connection with farm and garden prod
ucts in their season, that are the results of their own toil. 

2977. P u p i l s t o e x p l a i n . 15 G. A., ch. 64, § 3. The pupils [shall] be re
quired to explain the use and method of their work, and kind and process of 
culture [of] farm and garden products. 
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2978. P a r e n t s a n d f r i e n d s . 15 G. A., ch. 64, § 4. The parents and 
friends of the pupils [shall] be allowed and requested to be present at said 
exposition. 

2979. O r n a m e n t a l w o r k . 15 G. A., ch. 64, § 5. Ornamental work shall 
be encouraged when accompanied by something useful made by the same 
pupil. 

2980. H o w often. 15 G. A., ch. 64, § 6. These expositions [shall] be held 
in the school-room upon a school-day as often as once a term, and not oftener 
than once a month. 

CHAPTER 10. 

OF SCHOOL-HOUSE SITES. 

2981. Districts may take real estate for. 1825. It shall be lawful for 
any district township, or independent district, to take and hold under the pro
visions contained in this chapter, so much real estate as may be necessary for 
the location and construction of a school-house and convenient use of the 
school; provided, that the real estate so taken, otherwise than by the consent 
of the owner or owners, shall not exceed one acre. [13 G. A., ch. 124, § 1.] 

2982. W h e r e located. 1826. The site so taken must be on some public 
highway, at least forty rods from any residence, the owner whereof objects to 
its being placed nearer, and not in any orchard, garden, or public park. But 
this section shall not apply to any incorporated town. [Same, § 2.J 

2 9 8 3 . M a y c o n d e m n ; proceed ings . 1827. If the owner of any such 
real estate refuse or neglect to grant the site on his premises, or if such owner 
cannot be found, the county superintendent of the county in which said real 
estate may be situated, shall, upon application of either party, appoint three 
disinterested persons of said county, unless a smaller number is agreed upon 
by the parties, who shall, after taking an oath to faithfully and impartially 
discharge the duties imposed on them by this chapter, inspect said real estate 
and assess the damages which said owner will sustain by appropriation of his 
land for the use of said house and school, said county superintendent giving 
to the owner of such real estate the same notice as is required for the com
mencement of a suit at law in the district court of the time of such assessment 
of damage, and make a report in writing to the county superintendent of said 
county, giving the amount of damages, description of land, and exact location, 
who shall file and preserve the same in his office. If said board shall, at any 
time before they enter upon said land for the purpose of building said house, 
deposit with the county treasurer for the use of said owner, the sum so as
sessed as aforesaid, they shall be thereby authorized to build said house, and 
maintain the right to said premises; -provided, that either party may have the 
right to appeal from such assessment of damages to the circuit [district] court 
of the county where such real estate is situated, within twenty days alter re
ceiving notice that such assessment is made, which appeal shall be final; but 
such appeal shall not delay the prosecution of work upon said house if said 
board shall pay, or deposit with the count}' treasurer, the amount so assessed 
by such appraisers, and in no case shall said board be liable for costs on ap
peal, unless the owner of said real estate shall be adjudged a greater amount 
of damages than was awarded by said appraisers. The board shall in all cases 
pay costs of the first assessment. [Same, § 3.] 

The holder of a tax certificate upon property entitled to notice: Cochran v. Independent 
sought to be condemned under these pro vis- School Dist., 50-663. 
ions is an "owner " i n such sense that he is Notice by publication is not sufficient aa 

against a party residing in the county: Ibid, 
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2 9 8 4 . F o r school p u r p o s e s ; r e v e r s i o n . 1828. The title acquired by 
said school districts in and to said real property, shall be for school pur
poses only, and in case the same should cease to be used for said purpose for 
the space of two years, then the title shall revert to the owner of the fee, upon 
the repayment by him of the principal amount paid for said land by said dis
tricts, without interest, together with the value of any improvements thereon 
erected by said districts; provided, that during the time said site is used for 
school purposes, the owners of the fee shall not injure or remove the timber 
standing and growing thereon. [Same, § 4.] 

C H A P T E R 11. 

OF A P P E A L S . 

2 9 8 5 . T o c o u n t y s u p e r i n t e n d e n t . 1829. Any person aggrieved by 
any decision or order of the district board of directors, in matter of law or of 
fact, may, within thirty days after the rendition of such decision, or the mak
ing of such order, appeal therefrom to the county superintendent of the proper 
county. [R., § 2133.] 

This section does not clothe the superintend
ent with judicial powers: School Dist. T'p v. 
Pratt, 17-16. 

Mandamus to compel action by a district 
board will not lie where the aggrieved par ty 
has a r ight of appeal to the county superin
tendent : Marshall v. Sloan, 35-445. 

An appeal is authorized from the decision 
or order of the directors. I t cannot be taken 
where they simply refuse or neglect to act 
where thev should do so: Case v. Blood, 7 1 -
632. 

Where a positive, official du ty is enjoined 
upon a board of directors, which is not discre
tionary, an appeal from the board is not such 
a plain, speedy and adequate remedy tha t 
such duly may not be enforced by mandamus: 
Benjamin v. District T'p, 50-648. 

A teacher, claiming that he is wrongfully 
discharged by the board for incompetency 
without being heard, should appeal. He can
not, without doing so, maintain an action for 
his salary on the ground that such dismissal 
is void: Kirkpatriek v. Independent School 
Dist., 53-585. 

Cases wherein the jurisdiction and power of 
directors are brought in question, and wherein 
questions arise involving the construction of 
statutes conferring power upon school officers, 
may proper!) be brought in the courts, as by 
mandamus, for instance, without prosecuting 
the appeal here provided. S held as to power 
of directors to make certain rules, under which 
plaintiff was excluded from school: Perkins 
v. Board of Directors, 56-476. 

An appeal will lie from an action of the 

2 9 8 6 . Affidavit . 1830. The basis of the proceeding shall be an affidavit, 
filed by the party aggrieved with the county superintendent, within the time 
for taking the appeal. [R., § 2134.] 

2 9 8 7 . E r r o r s s t a t e d . 1831. The affidavit shall set forth the errors com
plained of in a plain and concise manner. [R., § 2135.] 

board in refusing in a proper case to a t tach a 
portion of a district township to an independ
ent district for school purposes. If the board 
refuses to act upon the application action can 
be compelled by mandamus: Hightower v. 
Overhaulser, 65-347. 

Appeal from action of directors in appor
t ioning the assets and liabilities of new dis
tricts under £ 2821, may be taken as here pro
vided, and the final j udgmen t of the county 
superintendent enforced by action: Independ
ent School Dist. v. Independent School Dist., 
45-891. 

Al though a county superintendent cannot , 
on appeal, render a judgment , his action in a 
proper case is conclusive upon the parties. 
The remedy for the collection of the amount 
awarded where money is claimed would be 
by act ion: Ibid. 

An appeal to the county superintendent lies 
from an order of the district board changing 
the site of the school-house: Atkinson v. 
Hutchinson. 68-161. 

In determining an appeal the superintendent 
is not confiued to the exu~t record made, but 
may look into the situation as it is at t he t ime 
of the hearing, and, upon new evidence or 
such information as he sees fit to consider, 
may make such determination as will do jus
tice at the t i m e : Ibid. 

I t seems tha t an appeal will lie from the ac
tion of the board of directors of an independ
ent district as well as from similar action by 
the directors of the district township : Barnett 
v. Directors, 73-134. 
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2 9 8 8 . N o t i c e t o d i s t r i c t . 1832. The county superintendent shall, within 
five days after the filing of such affidavit in his office, notify the secretary of 
the proper district, in writing, of the taking of such appeal. And the latter 
shall, within ten days after being thus notified, file in the office of the county 
superintendent a complete transcript of the record and proceedings relating 
to the decision complained of, which transcript shall be certified to be correct 
by the secretary. [R., § 2136.] 

2 9 8 9 . P a r t i e s not i f ied . 1833. After the filing of the transcript aforesaid 
in his office, he shall notify in waiting all persons adversely interested of the 
time and place where the matter of the appeal will be heard by him. [R., 
§ 2137.] 

2 9 9 0 . H e a r i n g ; t a k e t e s t i m o n y . 1834. At the time thus fixed for 
hearing, he shall hear testimony for either party, and for that purpose may 
administer oaths if necessary, and he shall make such decision as may be just 
and equitable, which shall be final, unless appealed from as hereinafter pro
vided. [R„ § 2138.] 

2991. Appeal to superintendent of public instruction. 1835. An 
appeal may be taken from the decision of the county superintendent, to the 
superintendent of public instruction in the same manner as provided in this 
chapter for taking appeals from the district board to the county superintend
ent, as nearly as applicable, except that he shall give thirty days' notice of the 
appeal to the county superintendent, and the like notice shall be given the ad
verse party. And the decision when made shall be final. [R., § 2139.] 

The decision of the superintendent of public the cour ts : Wood v. Farmer. 69-533. I t may 
instruction in questions properly before him be enforced by mandamus: Newbyv. Free, 72-
on appeal is final and cannot be reviewed by 379. 

2 9 9 2 . N o m o n e y j u d g m e n t . 1836. Nothing in this chapter shall be so 
construed as to authorize either the county or state superintendent to render a 
judgment for money, neither shall they be allowed any other compensation 
than is nowT allowed by law. All necessary postage must first be paid by the 
party aggrieved. [R., § 2140.] 

CHAPTER 12. 

OF T H E SCHOOL FUND. 

2 9 9 3 . P e r m a n e n t f u n d ; w h a t c o n s t i t u t e s . 1837. The following are 
hereby declared to be and remain perpetual funds for common school pur
poses, the interest of which only can be appropriated: 

1. The five per cent, upon the net proceeds of the public lands in the state 
of Iowa; 

2. The proceeds of the sales of the five hundred thousand acres of land 
which were granted to the state of Iowa under the eighth section of the act of 
congress, passed September fourth, A. D. 1841, entitled " An act to appropriate 
the proceeds of all sales of public lands, and to grant pre-emption r ights ;" 

3. The proceeds of all sales of intestate estates which escheat to the s tate; 
4. The proceeds of the sales of the sixteenth section in each township, or 

lands selected in lieu thereof. [R., § 1962.] 
The school fund belongs to the state, which The state is the legal owner of the school 

has solemnly pledged itself to maintain the fund, and actions for the benefit of such fund 
same inviolate: Des Moines County v. Harker, are to be conducted in accordance wi th the 
34-84. rules pertaining to actions by the s ta te : Ibid. 

2 9 9 4 . T e m p o r a r y f u n d . 1838. The following are declared to be and 
remain temporary funds for common school purposes, to be received and ap-
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propriated annually in the same manner as the annual interest of the perpetual 
fund: 

1. All forfeitures of ten per cent, which are authorized to be made for the 
benefit of the school fund. 

2. The proceeds of all fines collected for violations of the penal laws. 
3. The proceeds of all fines collected for the non-performance of military 

duty. 
4. The proceeds of the sales of lost goods and estrays. [R., § 1963.] 

A prosecution to recover a fine should be in not conflict wi th the provision tha t all fines 
the name of the state and not in the name of and penalties shall go to the school fund. Such 
the treasuier of the county to which the fine damages do not constitute fines or penal t ies: 
would go when recovered: Rogers v. Alexan- Mackie v. Central R. of Ioiva, 54-540. 
der, 2 G. Gr., 443. See as to fines for violations of t he penal 

The statute giving the owner of stock killed laws, Const., art . 9, § 4, and §4606. 
by a railroad company double damages does 

, 2 9 9 5 . F i v e p e r cen t . f u n d . 1839. The five per centum of the net pro
ceeds of all sales of the public lands is hereby made payable to the state treas
urer, and the state auditor shall apportion the same among the several counties, 
taking into consideration the amount of the permanent school fund already in 
possession of and steadily loaned in said counties. [R., § 1964.] 

2 9 9 6 . P e r m a n e n t f u n d . 1840. Those portions of the permanent school 
fund enumerated in the second and fourth subdivisions of section eighteen 
hundred and thirty-seven of this chapter [§ 2993J, are hereby made payable to 
the county treasurer of the county in which the lands sold are situated, and the 
proceeds of subdivision third of said section to the treasurer of the county 
where said escheated estates are. [R., § 1965.] 

2 9 9 7 . T e m p o r a r y f u n d . 1841. The temporary funds enumerated in sec
tion eighteen hundred and thirty-eight of this chapter [§ 2994], are hereby made 
payable to the county treasurers of the several counties in which they arise 
respectively, and shall be accounted for to the board of supervisors, who shall 
apportion the same among the several school districts of said county as pro
vided by law. [R., § 1966.] 

The board of supervisors cannot make an alone can remit fines: State v, Stewart.li-
agreement as to the time of paying the fine 336. 
payable to the school fund. The governor 

2 9 9 8 . A u d i t o r t o a u d i t l o s s e s of. 1842. The auditor is required to 
audit all losses to the school fund as provided in section three of article seven 
of the constitution; and, for this purpose, he shall prescribe such regulations 
for the conduct of officers having such funds in charge as he shall deem nec
essary to ascertain such losses. [10 G. A., ch. 134, § 3.] 

2 9 9 9 . T o i s s u e b o n d s . 1843. Whenever any amount, not less than one 
thousand dollars, is audited m favor of the permanent school fund for losses 
of the same, whereby the state becomes indebted to said fund, the state auditor 
shall issue the bond or bonds of the state in favor of said fund, bearing inter
est at the rate of eight per cent., payable semi-annually, on the first day of 
January and July after the issuing of the same, and the amount required to 
pay the interest on said bonds, as the same becomes due, is hereby appropri
ated out of any revenue in the state treasury. [Same, § 2.] 

3000. To keep account with different funds. 1844. The state 
auditor shall keep the school fund accounts in books provided for that pur
pose, separate and distinct from the revenue books, and immediately after 
making the apportionment required by section sixty-six of chapter three of 
title two [§ 70], he shall notify the auditor of each county of the sum to which 
his count} is entitled by said apportionment, and in those cases where the 
counties hn\e less of such interest than they are entitled to by apportionment, 
lie shall, by such notice, authorize the treasurer of each of .such counties to 
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transfer the amount of such deficiency from the state revenue in his hands to 
such interest fund, and said notice shall be filed by the treasurer and be his 
proper voucher to the state for the amount of said revenue so transferred. 
And in those cases where the counties have an excess of such interest over the 
amount apportioned to each, such notice shall authorize the county treasurer 
to transfer such excess from the interest fund to the state revenue, and such 
notice shall be filed and be his proper voucher for such amount of the interest 
fund; and such excess so transferred shall be paid into the state treasury as 
revenue. [R., § 1969.] 

[The words between " from the interest fund," in the fourteenth line, and the words " and 
such excess," etc., in the next to the last line, are erroneously omitted in the printed Code. 
By § 2885 only such schools as comply with the requirement as to giving instruction as to the 
effects of st imulants and narcotics can receive an allowance from the school fund.] 

SALE OF LANDS. 

3 0 0 1 . Bale of s i x t e e n t h s e c t i o n . 1845. The board of supervisors may, 
a t such time as they deem best, authorize the trustees of any township where 
the sixteenth section, or land selected in lieu thereof, has not been sold, to lay 
out the same in such tracts as in their judgment will be for the best interests 
of the school fund, conforming, as far as the interests of said fund will per
mit, to the legal subdivisions of the United States surveys; and they shall ap
praise each tract at what they believe to be its true value, and certify to the 
said board of supervisors the divisions and appraisements made by them; said 
division and appraisement shall be approved or disapproved by said board at 
their first meeting after such report, and in case they disapprove the same, 
they may at once order another division and appraisement, should they deem 
it best. Where the board of supervisors approve, the county auditor shall 
make and keep a record of such division, appraisement, and approval. [R., 
§ 1970.] 

3 0 0 2 . No t i ce . 1846; 18 G. A., ch. 12, § 4. Whenever the board of super
visors shall offer for sale the sixteenth section, or lands selected in lieu thereof, 
or any portion of the same, or any part of the five hundred thousand acre 
grant, the county auditor shall give at least forty days' notice by written or 
printed notices posted in five public places in the county, two of which shall 
be in the township in which the land to be sold is situated; and also publish 
a notice of said sale for four weeks preceding the same, in a newspaper, should 
one be published in the county; if there is none pitblished in said county, then 
in some newspaper authorized by the board of supervisors; and he shall de
scribe the land to be sold, and state the time and place of sale; then at such 
time and place, or at such other time and place as the sale may be adjourned 
to, he shall offer to the highest bidder, subject to the provisions of this chap
ter, and shall sell either for cash, or one-third cash, and the balance on a credit 
not exceeding ten years, with interest on the same at the rate of eight per 
cent, per annum; said interest to be paid at the office of the county treasurer 
of said county, on the first day of January in each year; but in no case shall 
the land so offered be sold for less than its appraised value; nor shall any 
member of the board of supervisors, or county auditor, township trustee, or 
any person who was engaged in the division and appraisement of said land, 
be, directly or indirectly, interested in the purchase thereof; and any sale 
made where such parties, or any of them, are so interested shall be void and 
of no effect. [R., § 1971.] 

3 0 0 3 . M i n i m u m p r i c e . 1847. No school lands shall be sold for less 
than the minimum price of six dollars per acre, except as hereinafter provided, 
and in no case for less than the amount at Avhich it has been appraised. [10 
G. A., ch. 118, § 3 ; 13 G. A., ch. 29, § 1.] 
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3004. P r e r e q u i s i t e s of sa le . 1848. iYo school lands of any kind shall 
be sold until there shall be at least twenty-five legal voters resident in the 
congressional township in which said school land is situated, and in a frac
tional township of less than thirty-six sections the number of voters residing 
therein must have at least the same ratio to twenty-five as the number of sec
tions, or parts of sections, in said township has to thirty-six, which fact in all 
cases must be shown to the satisfaction of the board of supervisors. [13 G. 
A., ch. 29, § 2.J 

3 0 0 5 . Sa le for less . 1849. Where the board of supervisors of any 
county shall have once, at least, offered for sale any school lands in compli
ance with the requirements of section eighteen hundred and forty-five, and 
eighteen hundred and forty-six of this chapter [§§ 3001, 3002], and are unable 
to sell the same for the minimum price of six dollars per acre, and if, in the 
opinion of said board, it is for the best interests of the school fund that the 
same be sold for a less price, then said board may instruct the auditor of said 
county to transmit by mail or otherwise to the register of the state land 
office, a certified copy of the proceedings of said board of supervisors in re
lation to the order of sale of said land, and subsequent proceedings in rela
tion thereto, including the action of the township trustees, and the price per 
acre at which said land shall have been appraised, which transcript the regis
ter of the state land office shall submit to the executive council; and if a 
majority of said council, including the register, shall approve of the sale of 
said land for less than the minimum price of six dollars per acre, then the 
register shall certify such approval to the auditor of the county from whence 
said transcript came, wdiich certificate shall be transcribed in the minute book 
of the board of supervisors of said county, and, thereupon, said land may 
again be offered and sold to the highest bidder, as provided in section eight
een hundred and forty-six of this chapter [<$ 3002] without being again ap
praised ; but in no case under the provisions of this section, shall any school 
land be sold for less than one dollar and twenty-five cents per acre. [Same, 

§3-] 
3 0 0 6 . L a n d s b id i n o n e x e c u t i o n . 1850. When any lands have been 

bid in by the state in behalf of the school fund, on execution founded on a 
judgment in favor of said fund, such land shall be sold m the same manner 
as other school lands. Whenever any such lands shall have been conveyed to 
the counties in which the same are situated for the use of the school fund, in
stead of to the state as required by law, such conveyance shall be considered 
valid and binding, and on the proper certificates being made as hereinbefore 
provided, patents shall be issued to the purchasers of said lands in like man
ner as in cases where the convevances were made to the state for the use of 
the school fund. [9 G. A., c h 148, § 11 ; 12 G. A., ch. 78, § 2 ; 13 G. A., 
ch. 29, § 5.] 

This section applies to land purchased upon ute, and not by the county under the general 
judgments recovered upon mortgages or con- statutes, held, that the county had no author-
tracts, such as the county authorities are au- ity to bid in such land at the sale thereof un-
thorized to take or make with relation to the der foreclosure of such mortgage: Carter v. 
school fund. Where the school fund was loaned Sherman, 63-689. 
by the state under the provision of a spec' -J stat-

3 0 0 7 . P a t e n t t o i s s u e . 1851. When any purchaser shall pay the full 
amount of his purchase money at the time of purchase, or, whenever full pay
ment shall be made for lands previously purchased belonging to the school 
fund, the auditor shall forthwith issue a certificate of that fact, which shall 
be transmitted to the state land office and entitle the purchaser to a patent 
which shall be issued by the governor. [R., § 1972; 9 G. A., ch. 148, § 12.] 

3008. Contracts . 1852. In case the lands are purchased upon a partial 
credit as hereinbefore provided, the contract shall at once be reduced to writ-
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ing, signed by the parties, and recorded in the office of the recorder, after 
which it shall be filed in the office of the county auditor, and during the con
tinuance of such contract, it shall be lawful for such purchaser, Irs heirs, or 
assignees, at any time to pay the principal and interest due upon such contract, 
and receive a certificate of purchase as mentioned in the preceding section. 
[R., § 1973.] 

3009. Sa le o n c r e d i t . 1853. When, in the judgment of the board of 
supervisors, any school lands are of such a character that a sale upon partial 
credit would be unsafe or incompatible with the interest of the school fund, 
and especially in the case of timbered lands, the board of supervisors may, in 
their discretion, exact the whole of the purchase money in advance; or, if 
they sell such land upon a partial credit as hereinbefore prescribed, they shall 
require good collateral security for the payment of the purchase money upon 
which credit is given. [R., § 1974.] 

3 0 1 0 . S u i t t o co l lec t . 1854. Whenever any purchaser of any school 
lands, sold under the provisions of this chapter upon a partial credit, or any 
person to whom a portion of the school fund has been loaned, fails to pay the 
interest upon the amount due the school fund from him on the first day of 
January, and such payment is not made within six months thereafter, then 
the entire amount, both of principal and interest, owing to the school fund 
from such person, shall be deemed to have become due, and the county 
auditor shall report the name of the delinquent, together with the sum total 
due from such delinquent, to the district [county] attorney of his judicial dis
trict [county], who shall immediately commence suit for the collection of the 
amount thus reported. The provisions of this section, in so far as they pro
vide for the principal owing for the purchase of school lands, or for money 
borrowed from the school fund becoming due and being collected at an earlier 
day than that stipulated in the contract upon failure to pay the interest, are 
hereby declared to be a part of every contract made under and by virtue of 
this chapter, whether expressed in such contract or not. [R., § 1975.] 

3011. C o l l e c t i o n of u n i v e r s i t y f u n d s . 1855. The provisions of the 
last t,eclion shall be of force, as far as applicable, to all cases where land is 
purchased or money borrowed from the university fund, and, in case of delin
quency as provided for in said section, the treasurer of the state university 
shall make the report therein required to the district [county] attorney of the 
district [county] where the party so purchasing or borrowing resides, or where 
the real estate given as security for said purchase or loan is situated. [R., 
§ 1979.] 

3 0 1 2 . L a n d s t a x a b l e . 1856. All school lands, the sale of which is pro
vided for under this chapter, shall be subject to taxation from and after the 
execution and delivery of the contract to the purchaser. [R., § 1976.] 

3 0 1 3 . W a s t e p u n i s h e d . 1857. All contracts relative to the sale of 
school lands provided for in this chapter, shall be subject to such laws as now 
are, or mav hereafter be in force relative to the prevention or punishment of 
waste. [R., § 1977.] 

3014. T o w n s h i p t r u s t e e s ; d u t y . 1858. The township trustees in each 
township, shall see that no waste be committed upon any school lands lying 
in their township, and in case any such waste be attempted, they shall apply 
by petition to the district [or circuit] court, or to any judge thereof, for an 
injunction to stay waste, and the same, if granted, shall be without bond. The 
court may make such order in the premises as shall be equitable and calculated 
to secure the school lands from waste or destruction and may adjudge dam
ages against the party for injuries done in such cases; the costs shall abide 
the event of the suit, and the damages shall be paid to the county treasurer 
and constitute a part of the permanent school fund. [R., § 1978,] 
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3015. S u r v e y . 1859. When, in the opinion of the board of supervisors, 
it may be necessary to have a portion of the school lands within their coun ty 
surveyed, they may employ the county surveyor for the purpose, who shall be 
paid out of the county treasury upon proof made of the request and perform
ance of the service. [R., § 1980.] 

FUNDS AND SECUKITIES, 

3016. S u p e r v i s o r s to m a n a g e . 1860. The several boards of super
visors shall hold and manage the securities given to the school fund m their 
respective counties, and also all judgments and lands therein belonging to 
said fund for the use of said fund; and to that end such counties shall have 
power to sue in their own name, for the use of said fund, either by the dis
trict [county] attorney, or such other attorney as such board shall select, and 
to do all other acts in relation to the same necessary for the protection of said 
fund, and such counties shall be severally liable for all losses upon loans of 
such fund made in such county. But any county may discharge itself from 
any liability in any case wherein its liability is not made absolute by sections 
eighteen hundred and eighty-one, and eighteen hundred and eighty-two of 
this chapter [§§ 3042, 3043J, by showing that the alleged loss was not incurred 
by reason of any default of its officers or by taking insufficient or imperfect 
securities. The state auditor shall examine and adjust any claim by a county 
for exemption from liability under the foregoing proviso, upon proof in writ
ing submitted to him in behalf of the county, within three months after he 
shall notify the county auditor of his readiness to receive it. In the absence 
of such proof, or, if the same is insufficient, the state auditor shall charge the 
amount of such loss against the county as a final adjustment. If found suf
ficient, he shail present the facts thereof in his report to the general assembly 
next ensuing. [9 G. A., ch. 148, § 1; 14 G. A., ch. 68.] 

As the lien of a school-fund mortgage is may sue in behalf of such fund, in its own 
superior to that of a tax title subsequently ac- name, as trustee of an express trust: Madison 
quired on the property, the county has no au- County v. Tullis, 69-720. 
thority to buy in such tax title, such an act not In the management of the school fund the 
being necessary for the protection of the fund; board of supervisors have authority to do acts 
and held, that it had no authority to buy in which, in the exercise of wisdom and care, 
such title for the purpose of defeating the lien men of affairs ordinarily do for the security 
of a mortgage held by a third party and prior and collection of debts. Therefore, held, that 
to the one in favor of the fund: Miller v. a compromise, in a particular case, of a claim 
Qregg, 26-75. in behalf of the school fund was valid: Powe-

The county being liable for all losses upon shiek County v. Buttles, 70-246. 
loans of the school fund made in the county 

3017. F u n d l o a n e d . 1861. The permanent school fund shall be loaned 
out as hereinafter provided, as the same may come into the hands of the 
county treasurer, but no loan to any one person or company shall exceed the 
sum of five hundred dollars, nor shall any loan of the school fund be made to 
the county auditor, treasurer, or to any member of the board of supervisors. 
Said loans shall not be made for a shorter time than one year, nor for more 
than five years. [R., § 1981.] 

[This section is modified by g 3023.] 

3018. H o w s e c u r e d ; i n t e r e s t . 1862; 19 G. A., ch. 174, § 2. The pay
ment of the money thus borrowed, together with interest thereon at the rate 
of ten per cent, per annum, shall be secured by promissory notes executed by 
the party borrowing, and by mortgage on unincumbered real estate, which, 
exclusive of any buildings, is appraised by the appraisers hereinafter provided 
for at double the value of the amount of money loaned; which real estate 

VOL. 1—48 
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must be situated in the county where such loan is made. [R., § 1982; 10 
G. A., ch. 118, § 1 ; 13 G. A., ch! 46.] 

[Rate of interest changed to eight per cent.: See § 3020.] 
A loan made by an officer out of the school fled and its collection enforced against the 

fund, without first taking the security pro- borrower and sureties on the note given for 
vided by the statute, may be repudiated by the money: Btemer County v. Barriok, 18-
the proper authorities and the officer and his 390. 
sureties held liable, or the loan may be rati-

3 0 1 9 . V a l u e of s e c u r i t y . 1863. The value of real estate offered as se
curity for money loaned as herein provided, shall be fixed by three appraisers 
under oath, who shall be selected by the county auditor, and, in making the 
valuation provided for, the appraisers shall not take into consideration any 
buildings that may be on the land; said appraisers shall be allowed for their 
services the sum of fifty cents each, to be paid by the party borrowing, and 
the party borrowing shall pay for recording the mortgage given to secure such 
loan. [R., § 1983.] 

3 0 2 0 . R a t e of interest . 18 G. A., ch. 12, § 1. The rate of interest on all 
permanent school funds loaned after January first, A. D. 1880, shall not ex
ceed eight per cent, per annum from date of such loan. 

3 0 2 1 . I n t e r e s t o n i n t e r e s t . 18 G. A., ch. 12, § 2. Interest not paid 
when due shall bear interest at the same rate as the principal. 

3022. Interest charged to counties. 18 G. A., ch. 12, § 3. After July 
first, A. D. 1880, the counties having permanent school funds in control shall 
be charged only six per cent, instead of eight per cent, as now provided by 
the code. 

3023. Amount of loan to one person. 18 G. A., ch. 12, § 6. Loans 
may hereafter be made to one person, or one company, to the amount of one 
thousand dollars; provided, it is found impracticable to keep the whole amount 
of the funds loaned in sums of five hundred dollars or less. 

3 0 2 4 . 18 G. A., ch. 12, § 7. All laws inconsistent with this act are hereby 
repealed. 

3 0 2 5 . Lega l i s ing a c k n o w l e d g m e n t s . 21 G. A., ch. 163, § 1. All ac
knowledgments of school-fund mortgages and contracts heretofore taken and 
certified by any county auditor or deputy county auditor in any county in this 
state are hereby legalized and declared to be as legal, valid and binding, as 
though such officer had been authorized to take such acknowledgment when 
taken. 

LOANS. 

3 0 2 6 . P e r m a n e n t fund . 1864. When any person desires to borrow 
from the permanent school fund, he shall apply to the county auditor, and if, 
in the opinion of said auditor, it would be to the interest of the school fund to 
grant such application, he shall order the necessary papers to be made out to 
secure the amount thus to be borrowed, as required by sections eighteen hun
dred and sixty-two and eighteen hundred and sixty-three of this chapter 
[§§ 3018, 3019]. When the same are made out, they shall be presented to said 
auditor, who shall, if he approves the same, indorse thereon, "accepted," and 
sign his name below the same, and he shall examine the title to any real estate 
offered as security, and make and preserve an abstract of such title, which 
shall be certified by him and submitted to the board of supervisors at the first 
meeting thereafter; he may charge a fee not to exceed two dollars for his 
services in making such abstract of title, to be paid by the party borrowing. 
He shall then give to the party borrowing a copy of the promissory note, cer
tifying over his hand and official seal, that it is a correct copy of the same, 
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which, together with a mortgage securing it, has been filed in his office, and 
upon the parties presenting said certificate to the treasurer, he shall pay the 
amount specified in said copy of note out of the permanent school fund in his 
possession, and retain the said certified copy as his voucher. The said auditor 
shall file the original note in his office, and also the mortgage, after having it 
recorded. [R., § 1984.] 

The county auditor is not authorized to re- the management of the school fund, but t he 
ceive money paid into the school fund: Ma- auditor has the custody of t he securities 
haska County v. Searle, 44-492; Mahaska thereof: Madison County v. Tullis, 6y-7au. 
County v. Raan, 45-328. I t is the du ty of the auditor to preserve and 

The fact tha t the clerk of the court pre- safely keep the notes and mortgages, and 
viously made payment of money collected for when he fails to do so wi thout sufficient ex-
the school fund to the auditor, held not suffi- cuse he becomes liable on his bond: Ibid. 
cient to relieve him from liability for a subso- The auditor has no authori ty to release a, 
quent payment, made in the same manner , portion of the premises covered by a school-
which did not reach the t reasurer : Mahaska fund mortgage upon the payment of the pro 
County v. Searle, 44-492. rata amount secured thereby: Madison County 

The board of supervisors has power over v. Kridler, 56-32. 
[Sec. 1865 is repealed by 19 G. A., ch. 174, g 1.] 

3 0 2 7 . B e p o r t of l o a n s ; a p p r o v a l . 1866. At each meeting of the 
board of supervisors, the auditor shall make a full statement of all mone3r 

received for and loaned out of the school fund under his control, and shall 
also submit for their examination all notes, mortgages, and abstracts of title 
connected with the school fund which have come into his possession since their 
last meeting. Said board, at the first meeting after such report and papers 
are submitted to them, shall either approve or disapprove of each loan made 
b}r said auditor. Should they disapprove of any loan or security thus reported, 
they may require the party borrowing to give additional security within thirty 
days; and in case of failure so to do, the entire amount, both of principal and 
interest, owing to the school fund, shall be deemed to have become due, and the 
district [county] attorney shall be directed immediately to collect the same; 
and in such case, should it be found impossible to collect the entire amount due, 
and the security prove insufficient, then the county auditor and his bondsmen 
shall be liable for the deficiency. The provision herein contained with regard 
to principal and interest becoming due on the failure to give additional security 
when required for money borrowed from the school fund, is hereby declared 
to be a part of every contract made under and by virtue of this chapter, 
whether expressed in the contract or not. [R., § 1985.] 

3 0 2 8 . H o w p a i d . 1867. When any person desires to pay either princi
pal or interest due the school fund, he shall obtain a certificate from the 
county auditor specifying the amount due from such person to the school 
fund, stating whether it is principal or interest, or both, and setting forth dis
tinctly the amount of each. Upon the presentation of which certificate to the 
county treasurer, the treasurer shall receive the amount so specified from the 
person presenting the certificate, and shall indorse on said certificate the date 
and his name, and upon the return to the auditor of such certificate so in
dorsed, the party returning it shall have a receipt from him for the amount so 
paid. [R., § 1986.] 

The auditor is not authorized to receive paymen t s : See notes to § 8026. 

3 0 2 9 . P r i o r i n c u m b r a n c e s . 1868. Whenever any portion of the school 
fund has been loaned upon real estate security, upon which exists a prior in
cumbrance other than for taxes, the board of supervisors shail hove authority, 
in their discretion, if they deem it necessary to remove said prior incumbrance 
in order that said fund may ultimately realize the money upon said loan, to 
appropriate so much money out of the school fund, if any there be within saul 
county, as shall be necessary to remove said incumbrance; provided, said in
cumbrance shall not exceed one-half the actual cash value of said real estate. 
[9 G. A., ch. 148, § 2.] 
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GENEBAL PROVISIONS. 

3 0 3 0 . A s s i g n m e n t of c l a i m . 1869. The board of supervisors may, by 
resolution, assign without recourse any school fund claim to any person hav
ing a subsequent lien on the premises affected by such claim, upon the full 
payment of the amount due the said fund, but not otherwise. [10 G. A., 
eh." 118, § 4.] 

3 0 3 1 . A g e n t s t o e x a m i n e s e c u r i t i e s . 1870. Such board may, when 
deemed necessary, employ some competent person to examine the securities 
aforesaid, make abstracts of titles to the lands mortgaged, and make out com
plete statements thereof for such boards, and under the direction of said 
boards, or committee thereof, to procure the renewal of such notes and mort
gages, when demanded by persons entitled thereto, upon such terms as to time 
and security in all respects as in making new loans. And such agent may, 
with the consent of said board or committee, take irom any person responsible 
for any loan, any additional security by way of bond or mortgage, or both, in 
cases where the property mortgaged is inadequate security for the sum loaned, 
and the applicant shall pay up ail interest and procure the written consent of 
the securities on the note; but in all cases of the continuance of loans, as well 
as in cases of new loans, abstracts of title shall be presented and filed with 
the mortgage, which shall show that the title to the mortgaged premises is in 
the mortgagor, free and clear of any incumbrance or debt. [9 G. A., 
ch. 148, § 3.] 

3 0 3 2 . K e l o a n i n g . 1871. Any person responsible to the school fund for 
any part of the principal thereof, who shall promptly pay all interests and 
costs, if any, thereon, whether the same may be rendered into a judgment or 
not, shall be permitted to borrow such principal upon complying in all respects 
with, the requirements of law relating to new loans. [Same, § 4.] 

The right to reborrow the principal must be fense in an action for the principal sum, but 
exercised under such regulations as the board may be enforced, if it exists, by action of 
of supervisors may establish by virtue of mandamus against the auditor: Ernmett 
§ 3016. Such right cannot be set up as a de- County v. Skinner, 48-244. 

3 0 3 3 . N o t i c e of d e l i n q u e n c y . 1872. Every county auditor in whose 
county there are outstanding contracts on the sale of school lands, which are 
due, shail immediately publish a notice requiring all persons holding any such 
lands, to at once pay up the amount due thereon, or otherwise make satisfac
tory arrangements for an extension of time. He shall also give a like notice 
to all mortgagors to said fund on whose notes either principal or interest is 
due. Such notices shall be printed for four weeks in a newspaper published 
in the county, if there be one; if there be none, then in such newspaper pub
lished in this state as will be most likely, in the opinion of said auditor, to 
give notice to all concerned; and a copy of such notice shall be posted for the 
same time at the outer door of the building in which the last district court in 
said county was held. [Same, § 5.] 

3034. Suit brought; injunction; attorney's fee. 1873; 18 G. A., 
ch. 12, § 5. In case the person holding lands so contracted or mortgaged shall 
neglect to pay the sums due thereon, or make an arrangement for an exten
sion of time within three months from the first publication of such notice, 
the board of supervisors may cause suit to be brought and prosecuted with 
the utmost diligence to secure said fund, and in any action in favor of a 
county for the use of the school fund, an injunction xaa.j issue without bond, 
and in any such action, where service is made by publication, default and 
judgment may be entered and enforced without the bond required of individ
uals. In all such suits the court shall give the plaintiff, as a part of the costs, 
•such an amount as will be a sufficient compensation for the plaintiff's attorney 
m the case, but in no case to exceed ten per cent, on the amount for which 
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judgment is rendered, and in no case to exceed the sum of twenty-five dollars. 
[Same, § 6.] 

The provision of this section as amended re- stitutional as referring to mortgages executed 
lating to attorneys' fees pertains to the mere prior to its passage: Kossuth County v. Wal-
question of costs, and is therefore not uncon- lace, 60-508. 

3 0 3 5 . L a n d b i d off. 1874. In case of salesof lands on execution founded 
on any such mortgage or contract, the attorney for said board, or other per
son authorized by sa.d board, shail bid on behalf of the state or county, as 
the case may be, for the use of said fund, such sum as the interests of said 
fund may require, and if struck off to the state, the same shall be held and 
disposed of in all respects the same as other lands belonging to said fund, ex
cept as hereinafter provided. [Same, § 7.] 

3036. Contracts and notes payable to county. 1875. All contracts, 
notes and mortgages given to said fund shall be made payable to the county 
controlling them, but no such contracts, notes, or mortgages shall be invalid 
because they are made payable to any other payee, but the same shall be 
deemed and taken to belong to said county for the use of said fund, and suits 
may be maintained thereon in the name of the said county, with the same 
effect as if they were drawn payable to the said county. [Same, § 9.] 

3037. Treasurer t o k e e p a c c o u n t s . 1876. Each county treasurer shall, 
immediately upon receiving or paying out any moneys belonging to the 
school fund, enter a correct account thereof on proper books kept by him for 
the purpose in all cases where money is received, distinguishing between prin
cipal and interest, and shall keep an account showing all money due the school 
fund, whether principal or interest, and designating the amount of each and 
from whom due, and his books shall at all times present a clear and intelligible 
statement of the school fund in his hands. Said books shall a t all times be 
open to the inspection and examination of any householder or tax payer in the 
county. [R., § 1990.] 

3038. Auditor to keep accounts; settlement; report. 1877. Each 
county auditor shall keep m his office, m books provided for that purpose, 
an account to be known as the school fund account, in which he shail enter 
all notes, mortgages, bonds, and assets of every kind and description which 
may come into his hands, and he shall open accounts with the county treasurer 
in which he shall charge him with all money in his hands at the time such ac
count is opened, and also with all money which may thereafter be paid to him, 
as shown by the certificates duly indorsed as hereinbefore provided for, distin
guishing between principal and interest, which shall be kept in distinct' ac
counts; and shall, on the third Monday in May, the first Monday of October, 
and the third Monday of December, in each and every year, make a complete 
settlement of the school fund account with the county treasurer, from the time 
of the last settlement, and at each regular meeting of the board of supervisors, 
he shall submit a full report or his last settlement with the county treasurer, 
and also of all notes, mortgages, bonds, and assets of every kind and descnp 
tion which have come into his hands since the last meeting of the board. [R., 
11991.] 

3039. P e n a l t y . 1878. Any county treasurer, or auditor, failing or neg
lecting to perform any of the duties which are required of him by the provis
ions of this chapter, shall be liable to a fine of not less than one hundred 
dollars nor more than five hundred dollars, to be recovered in an action 
brought in the district court by the board of supervisors, the judgment to be 
entered against the party and his bondsmen and the proceeds to go to the 
school fund. [R., § 1992.'] 

3040. E x t e n d i n g t i m e . 1879. Whenever it shall be evident to the board 
of supervisors, that the interest of the school fund will be endangered by im-
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mediate prosecution of any mortgage, or the sale of mortgaged premises, they 
may give such reasonable time as they may deem for the best interests of the 
school fund. [R., § 1993.] 

3 0 4 1 . N o l i m i t a t i o n . 1880. Lapse of time shall in no case bar any 
action brought, or to be brought, on any contract for any part of the school 
fund, nor shall such lapse of time prevent the introduction of evidence in any 
such action, any provision of this code to the contrary notwithstanding. [9 
G. A., ch. 148, § 13.] 

[For similar provision, see § 3747.] 

COUNTIES RESPONSIBLE. 

3042. Foreclosure of mortgages. 1881. On and after the first day of 
January, A. D. 1874, the board of supervisors of the several counties shall 
have sole control and management of all loans on mortgages then held or 
thereafter made, and shall, when necessary, have them foreclosed at the ex
pense of the county; and any losses sustained or gains realized upon foreclos
ures and resales of mortgaged property, shall be made good by or inure to the 
benefit of the county, as the case may be;provided, however, that upon a fore
closure of contracts, when the land is bid in by the county, the auditor of 
state, as soon as notified by the county auditor that the foreclosure has been 
effected and the lands bid in, shall give the county credit for the original 
amount of the notes remaining unpaid; and on being notified by the county 
auditor that a resale has been effected, he shall charge the county with the 
full amount of resale; but when the land is purchased by a third party on the 
foreclosure for a less amount than due on the contract notes, the loss shall be 
sustained by the county. County auditors shall report annually on the first 
day of January, the amounts of all sales and resales of the sixteenth section, 
five hundred thousand acres grant, and escheated estates made the year pre
vious; and the auditor of state shall charge up the same to said counties, and 
also charge interest on the same from the date of said sales or resales, at the 
rate of eight per cent, per annum. [14 G. A., ch. 34, § 3.] 

3 0 4 3 . L i a b l e fo r i n t e r e s t . 1882. On and after the first day of January, 
A. I). 1874, the auditor of state shall charge up to each county having per
manent school fund under its control, interest on the whole amount in said 
county, at the rate of eight per cent, per annum, semi-annually, on the first 
day of January and July of each year, which amount so charged shall become 
due and payable on the first day of «January and July of the year following, 
and be embraced m the semi-annual apportionment of interest collected for 
the year 1875 and each year thereafter, and shall be deemed the whole 
amount due from each county on account of interest accrued subsequent to 
the first day of January, 1874. Any surplus of interest collected over the 
eight per cent, charged to the couniies, shail be paid into the county treasur^v 
for the benefit of the county. II any county should fail to collect the full 
amount of interest due the state, the deficiency shall be advanced from the 
county treasury, anol if any county becomes delinquent in the payment of the 
full amount of interest due th^ state, the auditor of state shall charge to and 
collect irom such county a penalty of one per cent, per month on the amount 
delinquent until paid. [Same, § 4.] 

[Bate of interest is now six per cent.: See § 3022.] 

8 0 4 4 . T r a n s f e r s . 1883. Whenever there are funds belonging to the per
manent school fund in any county amounting to one thousand dollars that 
cannot be loaned according to law, the county auditor may certify the fact to 
the auditor of state, who shall order a transfer of said funds to some other 
county, or counties, where, in his opinion, it can be loaned readily. Upon 
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such transfer being made, the auditor of state shall give the county making 
the transfer credit for the amount transferred, and shall charge the county or 
counties to which the transfer is made with the amount transferred, and shall 
afterwards charge interest on the actual amount in the possession of each county. 
[Same, § 5; 10 G. A., ch. 118, § 2.] 

3 0 4 5 . C o u n t y aud i tor t o report . 1884. The county auditors shall con
tinue to report to the auditor of state, semi-annually, as now required by law, 
the amount of interest collected and which accrued previous to the first'day 
of January, A. D. 1874, until the amount of interest due up to that date has 
been collected. The amount collected from time to time shall be added to the 
semi-annual apportionment of interest heretofore provided for. The county 
auditor shall also embrace in said reports, in the year 1875 and thereafter, the 
amount of interest collected and which accrued subsequent to the first day 
of January, 1874, in a separate item. [14 G. A., ch. 34, § 6.] 

C H A P T E R 13. 

OF T H E STATE LIBRABY. 

3046. Trus tees . 1885. The governor, judges of the supreme court, secre
tary of state, and superintendent of public instruction, shall, by virtue of their 
office, constitute a board of trustees of the state library, of which the governor 
shall be president. [14 G. A., ch. 92, § 1.] 

3047. P o w e r s . 1886. The said trustees shall have full power to make 
and carry into effect such rules and regulations for the superintendence and 
care of the books, maps, charts, papers, and furniture contained in the state 
library, and for the arrangement and safe-keeping of the same as they may 
deem proper. [Same, § 2; 13 G. A., ch. 145.] 

3048. R e g u l a t i o n a s to u s e . 1887. The said trustees shall provide in 
their rules and regulations, that any member of the general assembly, any 
member or attorney of the supreme court, during the sessions of the same, the 
judges and attorneys of the courts of the United States, and the heads of de
partments of state, shall be permitted, under proper restrictions, penalties, and 
forfeitures, to take from the libraty any books, excepting such as the trustees 
shall determine ought not to be removed therefrom; but none of such persons 
shall be allowed to take such books or property from the library without exe
cuting a receipt therefor, nor to retain the same more than ten days at a time. 
[14 G. A., ch. 92, § 3.] 

3 0 4 9 . S a m e . 1888. No books or other property shall be removed from 
the seat of government, and no person shall be entitled to take from the library 
more than two books at the same time; provided, that during the terms of the 
supreme court of the state, or the federal courts, the judges and attorneys of 
said courts may be permitted to take and use any number of books needed on 
the trial of causes, but such books shall not be taken from the seat of govern
ment, and shall be returned according to law. [Same, § 4.] 

3 0 5 0 . B o o k s n o t to b e r e m o v e d . 18 G. A., ch. 69, § 1. From and 
after the taking effect of this act, no books, maps, charts or papers, belonging 
to the state library, shall be removed from the capitol building, except to re
move the same from the old capitol building to the new capitol building when 
such building shall have been prepared to receive the same. 

3051. 18 G. A., ch. 69, § 2. All acts or parts of acts inconsistent with, this 
act are hereby repealed, so far as the same conflicts with this act. 
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3 0 5 2 . K e p t open. 1889. The state library shall be kept open every day 
during the sessions of the general assembly and the supreme court, and during 
such other days as the trustees shall direct, and during such hours as shall be 
determined by the trustees. [14 G. A., ch. 92, § 5.] 

3 0 5 3 . L i b r a r i a n ; a p p o i n t m e n t ; b o n d . 1890. The state library shall 
be in the custody of the state librarian, who shall be appointed by the governor, 
and who shall hold the office for the term of two years, commencing on the 
first day of May, and until his successor shall be appointed and qualified. Be
fore entering upon the duties of his office, he shall give a bond with good and 
sufficient surety, in the penal sum of five thousand dollars, in such form as the 
governor shall approve, conditioned for the performance of all the duties re
quired of him by law, and for the observance of all the rules prescribed by the 
trustees of the library. [Same, § 6.] 

[The word " thousand," in the sixth line, is erroneously printed " hundred" in the Code.] 

3 0 5 4 . D u t i e s . 1891. The librarian shall give his personal attendance 
upon the library during the hours it shall be directed to be kept open, and 
shall perform such duties as shall be imposed on him by law or shall be pre
scribed by the rules and regulations of the trustees. [Same, § 7.] 

3 0 5 5 . P r e p a r e c a t a l o g u e . 1892. The librarian shall prepare a complete 
alphabetical catalogue of the library, number the books therein, and report the 
same to the governor, wTho shall cause the same to be published for the use of 
the library. [Same, § 9.] 

3 0 5 6 . B o o k s labeled. 1893. The librarian shall cause each book in the 
library to be labeled with a printed label to be pasted on the inside of the 
cover, with the words " Iowa State Library,' ' with the number of the volume 
m the catalogue of said library inscribed on said label, also to write the same 
words at the bottom of the thirtieth page of each volume. All books that may 
hereafter be added to the library shall be labeled in the same manner, and 
entered on the catalogue, immediately on their receipt, and before they can 
be taken therefrom. [Same, § 10.] 

3 0 5 7 . R e p o r t of b o o k s t a k e n out . 1894. The librarian shall make re
port to the governor five days before the adjournment of any session of the 
general assembly, of the number of books that have been taken out of the 
library by the members, giving the names of all members that have any books 
at the date of such report, with the name and number of such book. [Same, 
§11-] 

3 0 5 8 . P i n e s a n d p e n a l t i e s . 1895. All fines, penalties, and forfeitures, 
imposed by the rules and regulations of the library for any violation of such 
rules and regulations, may be recovered in any proper action or proceeding in 
the name of the state, before any court of competent jurisdiction; and all such 
fines, penalties, forfeitures, and recoveries shall be applied to the use of the 
library, under the direction of the trustees. [Same, $ 12.] 

3 0 5 9 . B o o k s l o s t o r i n j u r e d . 1896. Any person injuring, defacing, 
destroying, or losing a book, shall pay to the librarian twice the value of the 
book, and, if it be one of a set, he shall be liable to pay the full amount of 
the value of the set, and the librarian shall prosecute such person on such lia
bility ; provided, that if such person shall, within a reasonable time, replace 
the book so injured or lost, he shall not be liable under this section. [Same, 
§13.] 

3 0 6 0 . R e p o r t . 1897; 22 G. A., ch. 82, § 33. The librarian shall report to 
the governor, whenever required, a list of books and other property missing 
from the library, an account of fines and forfeitures imposed and collected, 
and the amount uncollected, a list of the accessions to the library since the 
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last report, and all other information required by the governor. He shall 
also make a full and specific report to the governor biennially. [Same, § 14.] 

[Further as to the report and its publication, see gg 122-126.] 
[Sec. 1898 is repealed by 16 G. A., ch. 159.] 

3 0 6 1 . A p p r o p r i a t i o n for. 1899; 18 G. A., ch. 194; 19 G. A., ch. 1 3 ; 
19 G. A., ch. 113; 20 G. A., ch. 191, § 3. There is hereby appropriated, out of any 
funds in the state treasury not otherwise appropriated, the sum of three thou
sand dollars, annually, commencing on the first day of January, 1881, to be 
expended by the board of trustees in the purchase of books for the library. 
[Same, § 16.] 

3 0 6 2 . A s s i s t a n t s ; m e s s e n g e r . 21 G. A., ch. 158, § 1. The state libra
rian is authorized to employ to aid in the library one first assistant at a salary 
of six hundred dollars a year, one second assistant at a salary of five hundred 
dollars a year, and one messenger at a salary of three hundred dollars a year. 

3 0 8 3 . Salaries . 21 G. A., ch. 158, § 2. The salaries herein provided to 
commence on the fourteenth day of April A. D. 1886 and to be paid monthly 
on warrants to be drawn by the auditor on the state treasury. 

3 0 6 4 . 21 G. A., ch. 158, § 3. All acts inconsistent with this act are hereby 
repealed. 

C H A P T E R 14. 

OF THE STATE HISTOEIOAL SOCIETY. 

3 0 6 5 . A p p r o p r i a t i o n ; p u r p o s e s . 1900; 18 G. A., ch. 71. There is 
hereby annually appropriated, until the legislature shall, by law, otherwise 
direct, to the state historical society at Iowa City, in connection with and 
under the auspices of the state university, the sum of ten hundred dollars, to 
be expended by that society in collecting, embodying, arranging, and preserv
ing in authentic form, a library of books, pamphlets, maps, charts, manu
scripts, papers, paintings, statuary, and other materials illustrative of the 
state of the history of Iowa, to rescue from oblivion the memory of its early 
pioneers, to obtain and preserve varieties of their exploits, perils, and hardy 
adventures; to secure facts and statements relative to the history, genius, 
and progress or decay of our Indian tribes; to exhibit faithfully the antiqui
ties, past and present resources of Iowa; also to aid in the publication of such 
of the collections of the society as the society shall from time to time deem 
of value and interest; to aid in binding its books, pamphlets, manuscripts, and 
papers, and in paying other necessary and incidental expenses of the society.' 
[R., § 1959.J 

3 0 6 6 . B o a r d of c u r a t o r s ; a p p o i n t m e n t . 1901. The board of cura
tors of said society at Iowa City shall consist of eighteen persons, of whom 
nine shall be appointed by the governor of the state, and nine elected by the 
members of the society. The term of office of said curators shall be two 
years, except as provided in the next section, and they shall receive no com
pensation for their services. The curators appointed by the governor, shall 
be appointed on or before the last Wednesday in June in each even-numbered 
year, and their term of office shall commence on that day. And at the an
nual meeting of said historical society, held next before the last Wednesday 
in June in each odd-numbered year, there shall be elected by ballot from the 
members of the society, nine curators for the term next ensuing. [14 G. A., 
ch. 109, § 1, 2.] 
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3 0 6 7 . M e m b e r s a d m i t t e d . 1902. The members of said society may be 
admitted at any time under the rules now in force, or such other rules as may 
hereafter be adopted by the board of curators. [Same, § 3.] 

3 0 6 8 . A n n u a l m e e t i n g . 1903. The annual meeting of the society shall 
be held at Iowa City, on the Monday preceding the last Wednesday in June 
of each year. [Same, § 4.] 

3 0 6 9 . Off icers ; t e r m a n d d u t i e s . 1904. The board of curators shall 
choose, annually, or oftener if need be, a corresponding secretary, recording 
secretary, a treasurer, and a librarian, who shall be selected from the members 
of the historical society outside of their own number, and shall hold office for 
one year, unless sooner removed by a vote of the board. Said officers shall be 
officers of the society as well as of the board of curators, and their respective 
duties shall be determined by said board. No officer of the society or of the 
board shall receive any compensation from the state appropriation to the so
ciety. [Same, § 5.] 

3 0 7 0 . P r e s i d e n t . 1905. The board of curators shall also choose from 
their own number a president, who shall be the executive head of the board, and 
shall hold his office for one year, and until his successor is elected. [Same, § 6.] 

3071. Residence of curators; powers; report. 1906; 22G. A.,ch. 
82, § 34. The curators, a majority of whom shall reside in the vicinity of the 
state university, and five of whom shall constitute a quorum, shall be the ex
ecutive department of the society, and shall have full power to manage its 
affairs. They shall keep a full and correct account of all their doings, and of 
the receipt and expenditure of all funds collected or granted for the purpose 
of the society, and shall report the same to the governor, on or before the fif
teenth day of August, as required by law of other state institutions. [Same, § 7.] 

[Further as to the report, see gg 117-121.] 

3 0 7 2 . B o o k s d e l i v e r e d t o . 1907. There shall be delivered to said so
ciety, twenty bound copies of the reports of the supreme court, and of all 
other books and documents published by the state, or at its order, for the pur
pose of effecting exchanges with similar societies in other states and countries, 
and for the preservation in its library, and the other purposes of the society. 
[Same, § 8.] 



P A R T SECOND. 

PRIVATE LAW. 

TITLE XIII. 
OF RIGHTS OF PROPERTY. 

CHAPTER 1. 

OF EIGHTS OF ALIENS. 

[Sections 1908 and 1909 are repealed: See g 3080.] 

3 0 7 3 . N o n - r e s i d e n t a l i e n s . 22 G. A., ch. 85, § 1. Non-resident aliens 
or corporations incorporated under the laws of any foreign country, or cor
porations organized in this country one-half of whose stock is owned or con
trolled by non-resident aliens, are hereby prohibited from acquiring title to or 
taking or holding any lands or real estate in this state by descent, devise, pur
chase or otherwise only as hereinafter provided except that the widow and 
heirs of aliens who have heretofore acquired lands in this state under the laws 
thereof may hold such lands by devise or descent for a period of ten years and 
no longer and if at the end of such time herein limited such lands so acquired 
have not been sold to a bona fide purchaser for value or such alien heirs have 
not become residents of this state, such lands shall revert and escheat to the 
state of Iowa, and it shall be the duty of the county attorney in the counties 
where such lands are situated to enforce forfeitures of all such lands as pro
vided by this act. 

Right to own and hold property: The At common law an alien could not acquire 
provisions of Const., art. I, >j 22, tha t foreign- real estate by purchase so as to convey a good 
ers who are or may hereafter become residents tit le to his vendee: Ibid. 
of the slate shall enjoy the same r ights in The act of 1858, respecting aliens (Rev., 
respect to the possession, enjoyment and de- §§ 2488-2493), so far as it relates to personal 
scent of property as native-born citizens, does property, is probably only declarative of the 
not change the common-law rule as to non-res- common law, and in this state, as at common 
ident aliens, and a resident alien, to take ad- law, aliens are capable of acquiring, holding 
vantage of it» provisions, must be such a t the and t ransmi t t ing movable property in like 
t ime of descent cast : Stemple v. Ilerming- manner as cit izens: Ibid.; Greenheld v. Mor-
houser, 3 Q. Gi\, 408. rison, 21-538. 

But this provision does not restrict the T a k i n g b y d e s c e n t o r d e v i s e : Prior to 
power of the legislature to extend the same the adoption of the state constitution of 1846, 
privileges to other foreigners than those the common-law rule was in force, and al-
n a m e d : Purczell v. Smidt, 21-540. though it was then provided by s ta tu te tha t 

I t confers upon resident aliens the r ight to real property should descend in equal shares 
t ransmit as well as to acquire real property by to the children, nevertheless an alien child had 
descent : Ibid. no inheritable blood and could not take by de-
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Bcent; and the subsequent constitutional pro- holding an absolute title, provided he in good 
vision above referred to only changed the rule faith sold the same within ten years to a per-
as to aliens who were aliens at the t ime of de- son capable of holding an absolute title. And 
scent cast : Stemple v. Herminghouser, 3 G. the heirs at law of the non-resident alien pur-
Gr., 408; Kroganv. Kinney, 15-242. chaser took a valid title subject to the same 

Also, held, tha t the provisions of the Re- necessity of selling. This provision was retro-
vision above referred to were intended to apply spective: Ibid. 
only to residents in this state or the United Subsequently to this decision the court 
States, except in the single instance of a devise united in adhering to the doctrine that under 
by will to a non-resident alien who should the s tatutory provision referred to a non-resi-
a t terwards become a resident: Kroganv. Kin- dent could not inheri t : Brown v. Pearson, 4 1 -
lie,//, 15-242; Rheim v. Bobbins, 20-45. 481. 

Such provision giving aliens, wherever resi- Under the statutory provisions just referred 
dent , the right to take or acquire property by to, under which it was decided that an alien 
bequest or devise, upon condition, in case of non-resident could not take lands in this state 
non-residents, tha t they shall become residents by inheritance, held, tha t the non-resident 
of this state, was retrospective as well as alien heirs of such owner could not inherit 
prospective: Purczell v. Smidt, 21-540. any share of such property, bu t that the whole 

The judges of the court w eie divided on the would pass to heirs who were resident citizens 
question as to the capacity of a non-resident of the s ta te : King v. Ware, 53-97. 
alien to acquire real estate in this state by de- Under these provisions an alien resident 
scent under the statutory provisions above re- could take nothing by will unless he, subse-
ferred t o : Oreenheld v. Stanforth, 21-595. quent to the making of the bequest, became 

Such statutory provisions gave aliens resi- a resident: Ware v. Wisner, 4 McCrary, 66. 
dent in the United States who had declared G r a n t i n g of l a n d s t o : The disposal of the 
their intention of becoming citizens, and all public land within the state being expressly 
aliens resident in this state, the right to ac- reserved to the United States, a g iant by the 
quire real property by descent or purchase, United States to an alien will confer upon him 
the word purchase meaning acquisition by an inheritable estate: King v. Ware, 53-97. 
bargain and sale for a consideration; and this D o w e r : The provisions of the Revision gave 
provision was prospective: Purczell v. Smidt, an alien married woman the same rights of 
21-540. dower as if a resident, provided her husband 

This s tatutory provision also gave every was capable, a t the t ime of his decease, of 
alien, wherever resident, the right to acquire holding an absolute title to lands in this s ta te : 
real estate by bargain or sale from persons Purczell v. Smidt, 21-540. 

3 0 7 4 . C o n d i t i o n s . 22 G. A., ch. 85, § 2. Any non-resident alien may ac
quire and hold real property to the extent of three hundred and twenty acres, 
or city property to the amount of ten thousand dollars in value, providing 
that within five years from the date of purchase of said property the same is 
placed in the actual possession of a relative of such purchaser the occupant 
being related to such owner within the third degree of kindred or the husband 
or wife of such relative, and further provided, that such occupant become a 
naturalized citizen within ten years from the purchase of said property as 
aforesaid. 

3075. Duty of county attorney. 22 G. A., ch. 85, § 3. It shall be the 
duty of the county attorney of the county in which such lands are situated to 
proceed by information in the name of the state of Iowa, against such alien 
in the district court of the county and summons may issue or service to be 
had upon such alien by publication as provided by statute for equitable pro
ceedings and the court shall have power to hear and determine such informa
tion and declare such lands escheated to the state, and when such forfeiture 
is declared by the district court it shall be the duty of the clerk of the court 
t o notify the governor of the state that the title to such lands is vested in the 
state by the decree of the said court, and the clerk of the court shall present the 
auditor of the state with the bill of costs incurred by the county in prosecut
ing such case and the auditor shall issue a warrant to the clerk of the court 
on the state treasury to repay the county for such costs incurred, and the lands 
shall be sold in the manner provided for the sale of school lands in chapter 
twelve, title twelve of the code, and the proceeds of such sale shall become a 
part of the permanent school fund of the state. 

3 0 7 6 . L i m i t a t i o n of t i m e . 22 G. A., ch. 85, § 4. No suit for the recovery 
of property after the execution and recording of the patent or conveyance by 
the state shall lie, unless said suit shall have been commenced within five years 
after the title to such property became vested in the grantee of the state, and all 
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persons who fail to bring their suits within the time limited are forever barred, 
saving however to infants and persons of unsound mind, the right to br ing 
suit at any time within five years after disabilities cease or have been removed; 
providing, however, that the grantee of the state, immediate or remote, shall 
have the right to demand such restitution for improvements as provided by 
chapter seven title thirteen, of the code of Iowa. 

3 0 7 7 . Sa le of l a n d s . 22 G. A., ch. 85, § 5. Any non-resident alien who 
owns land in this state at the time this act takes effect may dispose of the 
same during his life to bona fide purchasers for value and may take security 
for the purchase money with the same rights as to securities as a citizen of 
the United States. 

3 0 7 8 . H o l d e r s of l i e n s . 22 G. A., ch. 85, § 6. This act shall not prevent 
the holders of liens upon or interest in real estate heretofore or hereafter ac
quired from holding or taking a valid title to the real estate in which he has 
such interest, or upon which he has such lien, nor shall it prevent any alien 
from enforcing any lien or judgment from any debt or liability which may 
hereafter be created, or which he may hereafter acquire, or which may here
after be adjudged in his favor or from becoming a purchaser at any sale by 
virtue of such lien or judgment, provided, however, that all lands so acquired 
shall be sold within ten years after the title shall be perfected in him under 
such sales, or in default thereof the same shall revert and escheat to the state 
as provided in this act. 

3 0 7 9 . R e s i d e n t a l i e n s . 22 G. A., ch. 85, § 7. This act shall not apply 
to aliens who are residents of the state of Iowa, who shall have the same right 
to acquire, hold and dispose of property as natural-born citizens of the United 
States. 

3 0 8 0 . 22 G. A., ch. 85, § 8. Sections one thousand nine hundred and eight 
and one thousand nine hundred and nine, chapter one, title thirteen of the 
code are hereby repealed, and all acts or parts of the acts in conflict with this 
act are hereby repealed. 

C H A P T E R 2. 

OF TITLE IN T H E STATE OE COUNTY. 

3 0 8 1 . C o n v e y a n c e t o . 1910. Whenever, to secure the state or any 
county therein from loss, it shall become necessary to take real estate on ac
count of a debt, either by bidding off the same at a sale on execution or other
wise, the conveyance thereof to the state, or to any county, shall vest in such 
grantee as complete a title as if such grantee were an actual person. [9 G. A., 
ch. 32, § 1; 14 G. A., ch. 103.] 

[The word " any " before " county," in the first line, is erroneouslv omitted in the printed 
Code.] 

3 0 8 2 . B i d d i n g i n a t e x e c u t i o n s a l e . 1911. The proper person to bid 
off such real estate shall be: 

1. The attorney-general, or the proper district [county] attorney, in case the 
judgment is in the name of the state, and the proceeds thereof are payable into 
the state treasury; 

2. In case the proceeds of the judgment are, bylaw, payable into the county 
treasury for the use of the county revenue, or the school or other fund of the 
county, the district [county] attorney of the district [county], or the president 
or the board of supervisors of the county, or any attorney employed or author
ized by the board of supervisors to prosecute such claim. [9 G. A., ch. 156, § 1.] 
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3083. A p p r a i s a l ; b i d . 1912. In ail cases where property is sold as 
above provided, it shall first be appraised in the manner provided by law for 
the appraisement of property levied on under execution, and the said officers 
shall bid upon and purchase said property for the lowest sum possible. If no 
other person shall bid therefor, they shall bid at least two-thirds of the ap
praised value thereof, or the full amount of the judgment and costs, if the 
same is less than two-thirds of such appraised value. [11 G. A., ch. 110, § 1.] 

3 0 8 4 . Cos ts a n d e x p e n s e s . 1913. In cases where the state becomes the 
purchaser of real estate, under execution issued upon judgments rendered in 
favor of the state, all costs and expenses attending the same shall be audited 
and allowed by the executive council, and paid out of any monety in the state 
treasurj' not otherwise appropriated, whenever such costs and expenses cannot 
be collected out of the defendant in such judgments, and if the property is 
purchased by a county, the costs and expenses in like cases shall be paid by 
such county. [Same, § 3.] 

3085. L a n d s m a y b e l ea sed . 1914. Whenever the state or any county 
holds any such lands undisposed of, it may, by its proper agent, lease and 
control the use of the same, as shall, in the opinion of the executive council, 
if belonging to the state, and the board of supervisors, if beionging to the 
county, be tor the best interest of such owner; and the proceeds of such use 
shall belong to the fund to which the debt on which the land was taken be
longs. [9 G. A., ch. 32, § 6.] 

3 0 8 6 . B u i l d i n g s i n s u r e d . 1915. The officers invested with the control 
and management thereof, shall have full power, and shall keep any valuable 
buildings thereon insured against fire, for the benefit of the state or county, 
in some responsible insurance company or companies; and the expense of such 
insurance shall be paid out of the rents of such property or the proceeds 
thereof when sold. [11 G. A., ch. 110, § 2.J 

3 0 8 7 . E x e c u t i v e c o u n c i l . 1916. In any case where the title to any real 
estate is vested in the state as above provided, the executive council shall have 
the care, custody, and management thereof, and may sell the same for such 
sum and upon such terms as to them seems best, and may take such adequate 
security for any deferred payments as they see proper; and the proceeds of 
such sale shall be paid to the proper officer and credited to the fund to which 
the debt on which such real estate was taken belonged. A patent shall be 
issued to the purchaser of such real estate. [9 G. A., ch. 32, § 3.J 

3088. B o a r d of s u p e r v i s o r s . 1917. In cases where the title to any 
real estate is vested m any county as above provided, it shall be competent 
for the board of supervisors to sell and dispose thereof, as in their judgment 
shall be for the best interest of their county; if the same is sold on time for 
any part of the purchase money, the board shall require adequate security for 
the payment thereof besides the responsibility of the purchaser; and the pro
ceeds of sales of all such lands shall belong to the fund to which the debt on 
which the land was taken belonged. [Same, § 4.] 

3 0 8 9 . C o n v e y a n c e b y . 1918. In case of any such sale and conveyance 
by such board of supervisors, the resolution making the sale shall be entered 
on the minutes of the board, and the yeas and nays on the passage thereof 
shall be also there entered with the date; such resolution shall express the 
consideration paid for such land, and such a description thereof as shall be 
necessary to make a deed therefor; and a transcript of such proceedings re
lating to said sales, the resolution and yeas and nays on its passage made and 
certified under the hand of the count}7 auditor and the seal of the said board, 
shall be a sufficient deed of conveyance by the said county, and shall be en
titled to be recorded or received in evidence without further proof. [Same, § 8.] 



CODE, §§ 1919-1922.] PERPETUITIES — TRANSFER OF PERSONAL PROPERTY. 7(J7 

3 0 9 0 . S a l e ; c o n t r a c t ; s e c u r i t y . 1919. The state, or county, on sell
ing such lands, may, at the option of the officer making such sale, execute a 
contract of sale, or an absolute conveyance thereof, and may take notes , 
mortgages, contracts, or other securities, payable to the grantor, which shall 
be as valid as if made to an actual person. [Same, § 7.] 

C H A P T E R 3. 

OF PERPETUITIES AND LAND I N MORTMAIN. 

3 0 9 1 . P o w e r of d i s p o s i t i o n . 1920. Every disposition of proper ty is 
void, which suspends the absolute power of controlling the same for a longer 
period than during the lives of persons then in being and for twenty-one 
years thereafter. [R., § 3199.] 

A lease for nine hundred and ninety-nine years held not invalid under this section: Tod-
hunter v. Des Moines I. & M. R. Co., 38-205. 

3 0 9 2 . C h u r c h e s m a y l e a s e ; t a x a t i o n . 1921. Church organizations 
occupying property granted to them by the territory or state of Iowa, m a y 
lease the same for business purposes, and occupy other property with their 
church edifice; provided, that all of the income derived from such leased prop
erty shall be devoted to maintaining the religious exercises and ordinances 
of the church to which the grant was originally made, and to no other pur
pose ; and such church and its affairs shall remain in the control of a board of 
trustees regularly chosen in accordance with its charter; but property so 
leased, shall, in all cases, be subject to taxation the same as the property of 
individuals. [13 G. A., ch. 133.J 

C H A P T E R 4. 

OP THE TRANSFER OF PERSONAL PROPERTY. 

3 0 9 3 . C o n d i t i o n a l sa les ; r e c o r d i n g . 1922. No sale, contract, or lease, 
wherein the transfer of title or ownership of personal property is made to 
depend upon any condition, shall be valid against any creditor or purchaser of 
the vendee, or lessee in actual possession obtained in pursuance thereof, with
out notice, unless the same be in writing, executed by the vendor or lessor, 
acknowledged and recorded the same as chattel mortgages. [14 G. A., ch. 63.] 

Prior to the passage of the act embodied in 
this section it was held that if the purchaser 
of personal property acquired possession un
der such a sale, but failed to acquire title by 
reason of failure to comply with the condi
tions on which the sale was to become absolute, 
the purchaser from him, although in good 
faith and without notice, acquired no title to 
the property as against the original owner 
unless the original transaction was fraudulent: 
Bailey v. Harris, 8-331; Robinson v. Chap-
line, 9-91; Baker v. Hall, 15-277; Moseley v. 
Shattuck, 43-540. 

Therefore, held, that where property was 
delivered to vendee under a contract reserv
ing to the vendor the title in the property un
til paid for, the vendee had a claim thereon 

prior to that of an assignee for the benefit of 
creditors, at least in a case where the assignee 
had actual knowledge of the conditions of the 
sale: Warner v. Jameson, 52-70. 

It was doubtless to prevent the injustice 
that parties were sometimes enabled to prac
tice under the rules established by these cases 
that this statutory provision was enacted. To 
bring a case within this statute and take it out 
of the former rule there must be a purchaser 
from or creditor of the vendee who, at the 
time his interest in the property accrued, had 
neither actual nor constructive notice of the 
interest reserved in the vendor by the condi
tion of the contract, and the vendee must, at 
the time the interest accrued, have been in 
actual possession under the contract. There-
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fore, where the vendee was not in actual pos
session 01 the property, but it was still in the 
possession of a common carrier, through whom 
it had been shipped to the vendee, held, tha t 
the provisions of the statute were not appli
cable : Warner v. Johnson, 65-126. 

The absence of notice, etc., does not render 
the sale invalid as to creditors and others. I t 
is only the condition that is void: Pash v. 
Weston, 52-675. 

Where one sold a wind-mill to a railroad 
company on condition that the seller should 
retain possession, and it was not alleged that 
the contract under which the sale was made 
was in writing, held, tha t the presumption 
was that it was not in writing, and was not 
valid against creditors without notice: Taijlor 
v. Burlington, C. R. & N. R. Co., 4 Dillon, 
570, 580. 

Mortgagees are creditors within the protec
tion of the statutory provision above referred 
t o : Ibid. 

A conditional sale, although not binding as 
to subsequent creditors because not in writ ing 
or recorded, is nevertheless the taking of se
curity so as to defeat the r ight of a mechanic's 
l ien: Ibid. 

This statutory provision is applicable in 
favor of execution or at taching creditors, but 
not in favor of a general creditor or a prior 
mortgagee: Myer v. Car Co., 102 U. S., 1. 

Where a contract of sale is to be fully exe
cuted by both parties at a subsequent t ime, 
and unti l fully executed the title to the prop
er ty is not to pass, the fact tha t the intended 
vendee gains possession of the property does 
not bring the case within the statutory pro
vision: Budlong v. Cottrell, 64-234. 

Where a party has possession of property 
under a contract of conditional sale, by the 
te rms of which the ownership of the property 
is not to be vested in him unti l it is paid for, 
such contract or conditional sale will be in
valid as againot a purchaser having no notice 
thereof, it not being acknowledged and re
corded: Moline Plow Co. v. Braden, 71-141. 

Where property was in the possession of a 
par ty on trial, with the agreement that at the 

expiration of a certain t ime he should have 
the privilege of buying, if satisfactory, held, 
t h a t until the expiration of t ha t t ime there 
was no conditional sale or contract such as 
would render the property liable for his debts; 
t ha t the " c o n t r a c t " referred to in the statu
tory provision is one creating the relation of 
vendee or lessee: Mowbray v. Cady, 40-604. 

It is competent to show by parol evidence 
t h a t a wri t ten lease of a sewing machine, pro
viding for periodical payments, is part of a 
transaction in which it was contemplated that 
upon completion of payments the title should 
vest in the lessee, and such transaction would 
constitute, therefore, a conditional sale, which 
cannot be enforced against a purchaser or 
lienholder without notice, in the absence of 
the execution and recording of a written in
s t rument evidencing such transaction: Singer 
Sewing Machine Co. v. Holcomb, 40-33. 

One who has had possession of a sewing 
machine under lease, with contract to become 
its owner upon fulfillment of certain condi
tions, has no such ownership as to entitle him 
to recover the property by replevin: Hunt v. 
Winkel, 55-623. 

The statutory provision does not apply to a 
transaction in which property is placed by the 
principal in the hands of his agent for dispo
sition, no transfer of the title being made, and 
in such case a purchaser from the agent 
without knowledge of the agency is not pro
tected : Conable v. Lynch, 45-84. 

Where lumber was shipped to a person to 
be sold by him in his own name, as agent, he 
to receive, as compensation lor his services, a 
share of the profits, held, tha t until a sale was 
made there was no transfer of the property 
from the original owner, and tha t al ter the 
sale the title passed to the purchaser, and 
tha t the transaction was not a conditional sale 
to be recorded in order to be valid as against 
a purchaser wi thout notice: Crooker v. Brown, 
40-144. 

This section is not retrospective and does 
not apply to conditional sales made before it 
took effect: Knoulton v. Redenbaugh, 40-114; 
Moseley v. Shattuck, 53-540. 

3 0 9 4 . Sa les o r m o r t g a g e s ; r e c o r d i n g . 1923. No sale or mortgage of 
personal property, where the vendor or mortgagor retains actual possession 
thereof, is valid against existing creditors or subsequent purchasers, without 
notice, unless a written instrument conveying the same is executed, acknowl
edged like conveyances of real estate, and filed for record with the recorder 
of the county where the holder of the property resides. [R., § 2201; C , '51, 
§ 1193.] 

C h a n g e o f p o s s e s s i o n : A change in the 
" a c t u a l possession," which will be sufficient 
under the statute to render the mortgage valid 
as to third persons without recording, must 
be something to indicate the change of owner
ship ; if the property be left wi th the seller, 
whose relations to it continue unchanged, so 
far as the world may know from the acts of 
the parties, the possession will be regarded as 
continuing in h i m : Boothby v. Brown, 40-104; 
Sutton v. Ballou, 46-517; Hickok v. Buell, 5 1 -
655; McAfee v. Busby, 69-328. 

Therefore, held, tha t where cattle were 
bought and separated from others on the 
range and then left wi th the balance of the 

herd in care of the same party to be herded, 
theie was not such change of possession as to 
constitute a notice to creditors and purchasers, 
and the transaction was void as to t h e m : Sut
ton v. Ballou, 46-517. 

Where a sewing machine was sold to B. and 
put in his house and by h im sold to plaintiff, 
his servant, who allowed it to remain there, 
held, tha t in the absence of a recorded bill of 
sale such transfer would not be valid against 
a creditor: Hickok v. Buell, 51-655. 

The use of the term " actual possession " im
plies tha t a change of possession sufficient to 
constitute a delivery and pass the property as 
between the parties m a y not be sufficient to 
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impart notice to others. To take a case out 
of the statute, something must be done to im
part such notice. Therefore, where there was 
a sale of a field of corn standing on the farm 
of the vendor, the vendee not taking imme
diate charge of the corn nor control of the 
field, held, that the vendor retained actual 
possession within the meaning of the section : 
Smith v. Champney, 50-174; Nuckolls v. Pence, 
52-581. 

There must bo an actual change of posses
sion: McKay v. Clapp, 47-418. 

The statute requires such transfer of domin
ion over the property as to imply notice to per
sons dealing with reference to the property 
that the title has been transferred; or such 
possession as will put such persons in posses
sion of facts leading to inquiry as to the owner
ship. The possession need not necessarily be 
such as to imply notice to the public generally, 
but is sufficient if it implies notice to those 
who intend to purchase the property or deal 
with reference to i t : Deere v. Needles, 65-101. 

The question of possession of property in 
any case must of necessity depend upon its 
peculiar facts. All articles of personal prop
erty cannot be subject to the dominion and 
control of the owner in the same manner and 
to the same extent. When the owner exer
cises control over the property in the manner 
and to the extent usual in case of property of 
like character, and holds possession over it to 
ihe extent to which it is capable of being pos
sessed according to the ordinary manner of 
using and handling such things, it is to be re
garded as in his legal possession: Pope v. 
Cheney. 68-563. 

Therefore, where the purchaser of corn in 
the crib was given formal possession thereof 
by the seller, who proceeded to nail up open
ings in the crib, held, tha t there was a suffi
cient change of possession under the s tatutory 
provision: Ibid. 

An instrument assigning a judgment need 
net be recorded to be valid as to third parties. 
The chose in action so assigned cannot be re
garded as in the possession of the assignor at 
the t ime of the transfer, or as retained in his 
possession af terward: Howe v. Jones, 57-130. 

N o t n e c e s s a r y w h e r e p r o p e r t y i s i n 
t h e h a n d s of t h i r d p e r s o n s : Where the 
property is not in the actual possession of the 
mortgagor or vendor, or in his custody so tha t 
there may be manual delivery, an actual de
livery is not necessary to the validity of the 
transaction. If the property is placed in the 
power of the purchaser that is sufficient: 
Barrows v. Harrison, 12-588. 

Where personal property is not in the pos
session of the vendor, but in that of a third 
party, the statutory provision requiring a 
change of possession or notice to render the 
sale valid as to creditors or purchasers does 
not apply: Case v. Burrows, 54- 679. 

If the property a t the t ime of the sale or 
mortgage is in the possession of a lessee, and 
remains in his possession, the vendor does not 
retain the " actual possession " of the property, 
so as to render recording necessary: Thomas 
v. Hillhouse, 17-67. 

So held, also, wnere the goods were in the 
hands of a common carrier: Alsberq v. Latta, 
30-443. 

VOL. 1—49 

Where the property at the t ime of t h e sale 
is in the actual possession of a th i rd person 
as lessee or the like, a sale without not ice and 
without change of possession is val id, and 
it is wholly immater ia l in such cases w h e t h e r 
or not the owner has the r ight to the i m m e 
diate possession: Campbell v. Hamilton, 63-
293. 

Where a landlord assigned his lease t o his 
creditor, who thereupon became en t i t l ed to 
the landlord's share of the crops on the 
premises, held, such assignment was valid 
wi thout record as to creditors and purchasers 
from the assignor wi thout notice of t h e as
signment, there being no retention of posses
sion by the landlord: Lufkin v. Preston, 
57-28. 

R e t e n t i o n o f p o s s e s s i o n b y m o r t g a g o r 
n o t f r a u d u l e n t : The retention of t he mor t 
gaged property by the mortgagor does not , as 
mat ter of law, render the mortgage f raudu len t 
and void: Torbert v. Hayden, 11-435; Jessup 
v. Bridge, 11-572; Fromrne v. Jones, 13-474; 
Wilhehni v. Leonard, 13-330; Smith v. Mc
Lean, 24-332, 330. 

Possession retained by vendor or mor tgago r 
after recording the ins t rument is str ict ly law
ful and not fraudulent or a badge of f raud, 
unless such retention is a part of t he consid
eration of the sale: Jordan v. Lendrum. 55-
478. 

To make a bill of sale, duly recorded, val id 
as against subsequent purchasers as contem
plated by s ta tute , it is not necessary t h a t it 
contain any express stipulation t h a t the 
vendor is to retain possession of the proper ty . 
Being recorded, the ins t rument is to have the 
same effect as if accompanied by ac tual deliv
ery : Kuhn v. Graves, 9-303. 

The mere retention of the possession of per
sonal property by the mortgagor thereof, when 
the mortgage is duly recorded, is no longer 
either per se fraudulent or a badge of fraud in 
law, a l though it may be a circumstance wi th 
others to prove fraud in fact : Hughes v. Cory, 
20-399. 

The r ight given by s tatute to the mor tgagor 
to retain possession of personal property im
plies the r ight to a reasonable use thereof, 
especially when the act of using does not 
necessarily consume i t : Ibid. 

B i g h t t o s e l l i n o r d i n a r y c o u r s e of 
t r a d e : A chattel mortgage which contains a 
reservation by the mortgagor of the r igh t to 
sell the mortgaged property in the usual course 
of retail t rade, with an agreement to keep u p 
the stock to its original value, and a reservation 
of the r ight to retain the avails of the sales 
under an agreement to apply a portion thereof 
to the payment of the mortgage, is not fraud
ulent per se, as a mat ter of law, and whether 
fraudulent in fact, or not. must be decided 
upon all the evidence: Ibid.; Meyer v. Cage 
65-606; Maish v. Bird, 22 Fed. Rep., 576. 

Nor does the fact tha t the mortgage provides 
tha t the debtor shall remain in possession of 
the goods, receiving the proceeds anu paying 
the same to the creditor's banker, render the 
mortgage void. Such fact might be considered 
in determining the question ot fraud, but it is 
not fraud p e r se: Adler v. Claflin, 17-89. 

The provision tha t the mortgagor shall have 
the r ight to retain possession and carry on the 
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business in the usual retail way for one year, 
paying costs and expenses of running the busi
ness and keeping up the stock to about what it 
was at the time of the execution of the mort
gage, held, not sufficient to render the mort
gage fraudulent in law, although no provision 
was made for an application of the profits to 
the satisfaction of the mortgage debt. It might 
be otherwise if the mortgage should provide 
for sales tha t would exhaust the stock with
out any provision for such application: Jaf-
fray v. Greenbaum, 64-492. 

The fact that there is no agreement to ac
count to the mortgagee for the proceeds of sales 
of the mortgaged property in the course of 
t rade does not affect the validity of the mor t 
gage : Clark v. Hyman, 55-14. 

Reservation of the right to sell in the ordi
nary course of t rade and apply the proceeds to 
the mortgagor's own use will not render the 
mortgage fraudulent in l aw: Sperry v. Eth-
ridge, 63-543; Meyer v. Evans, 66-179. 

Nor will the fact that the chattel mortgage 
containing such agreement with reference to 
reservation of possession and right to sell in 
the ordinary course of trade and apply the pro
ceeds to mortgagor's own use, if given after 
the mortgagor becomes insolvent, render the 
mortgage necessarily fraudulent : Sperry v. 
Ethridge, 63-543. 

In the federal courts it is held that a mor t 
gage of chattels which permits the mortgagor 
to remain in possession until default in pay
ment of the debt secured, with power to sell 
the goods as theretofore, is fraudulent and void 
in law, and cannot be enforced by a court 
of eqnity. This being a mat ter outside the 
state statute, the decisions of the United States 
supreme court will be followed independently 
of the state decisions: Crooks v. Stuart, 2 Mc-
Crary, 13; Wells v. Langbein, 20 Fed, Rep., 183. 

Although the rule in the federal courts is 
tha t reservation by mortgagor of the right to 
sell in the usual course of trade renders the 
mortgage fraudulent and void as to creditors, 
yet a plaintiff who in proceedings in the fed
eral courts levies upon such mortgaged prop
erty as that of the mortgagor, treating the 
mortgage as invalid, becomes liable in the state 
court to an action for trespass: Meyer v. Gage, 
65-606. 

Circumstances indicating fraud: The 
provisions as to application of the proceeds 
and the fact of insolvency may be considered 
as tending to prove that a mortgage reserving 
r ight of sale to mortgagor was executed with 
the intent to defraud or delay other creditors: 
Sperry v. Ethridge, 63-543. 

The mere fact tha t creditors who are se
cured by chattel mortgages are in t imate 
friends or relatives of the debtor does not nec
essarily show tha t their mortgages are fraudu
lent : Jafruy v. Greenbaum, 64-492. 

F r a u d , i n f a c t : Compliance wi th the pro
visions oi the recording acts does not preclude 
the transaction being attacked on the ground 
tha t it is actually fraudulent as against cred
i tors : Singer v. Sheldon. 56-354. 

If the parties to the mortgage have a fraud
ulent intent, in creating the loan, to hinder 
and «ielaj other creditors, and thereby conter 
advantages upon the mortgagor which he 
would not otherwise possess, this will be a 

fraud in fact which will render the mortgage 
void. The fact of fraudulent intent must, 
however, be shown by extrinsic evidence and 
found by the verdict of the jury. I t cannot 
be inferred from the mere provisions of the 
mortgage: Torbert v. Hayden, 11-435. 

If possession by mortgagor is accompanied 
by the power of disposition or use in any way 
inconsistent with the object of securing the 
rights of the mortgagee, tha t fact would be 
a badge of fraud, not absolute but prima faeie, 
requiring explanation. Whether possession 
by the mortgagor wi th a r ight to deal with 
the property as his own is fraudulent consti
tutes a question of intent, and will depend 
entirely upon the circumstances explaining 
such acts of ownership: Ibid. 

The fact tha t a chattel mortgage is filed for 
record by the mortgagor, if under circum
stances showing good faith, is not evidence of 
f raud: Mason v. Franklin, 58-506. 

The fact of a variance between the t rue 
consideration and tha t expressed in the instru
ment is at most but a badge of fraud, proper 
to be submitted to the consideration of the 
ju ry as a fact bearing upon the question of 
fraudulent in tent : Ibid. 

The fact that a mortgage is given by an in
solvent person for more t h a n is due, and that 
such insolvency is known to the mortgagee, 
is a badge of fraud, but not conclusive: Wood 
v. Scott, 55-114. 

Tli at fact, however, casts on the mortgagee 
the burden of showing that the mortgage was 
executed in good faith and for an honest pur
pose, and of satisfactorily explaining why the 
amount named was greater than the actual 
indebtedness: Lombai d v. Dows, 66-243. 

A chattel mortgage in a certain case, given 
by the debtor to his brother to secure existing 
indebtedness, held not fraudulent as to other 
creditors: Clark v. Hyman, 55-14. 

T h e b u r d e n of establishing the invalidity 
of the chattel mortgage is upon the one who 
opposes its enforcement. This may bo done 
by showing either that the provisions of the 
mortgage are such as to pro\ e that the parties 
thereto intended to commit a i raud upon the 
r ights of others, or by showing that the acts of 
the parties have been such that i raud is the 
necessary inference: Maish v. Bird, 22 Fed. 
Rep., 576. 

D e l a y i n r e c o r d i n g the mortgage was held 
to be sufficiently explained by the fact that tl.e 
mortgagor was t rying to secure a large loan m 
New York, and if successful in so doing was 
then to pay off the mortgage before it was put 
on record, the mortgage debt not being created 
by the mortgage but already existing: 1 bid. 

F a i l u r e t o r e c o r d a chatte ' mortgage 
taken on a stock of goods, whereby other 
creditors are misled to give the mortgagor a 
credit which does not belong to him, will in
validate the mortgage as agamst such creditors 
without not ice: Simon v. Openheimer, 20 Fed. 
Rep., 553. 

After an assignment by the debtor, such 
mortgagee is on a like footing wi th other 
creditors without notice, of a date prior to the 
recording of the mor tgage : Rnmsey v. Toivn. 
20 Fed. Rop., 558. 

The federal courts do not differ from the 
state courts in regard to the effect of the state 
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statute, but even under the state decisions 
actual fraud, which may be inferred as ma t t e r 
of law from the facts of the case, including 
the provisions of the mortgage, will render it 
void. Delay of mortgagee to put his mortgage 
on record, or his allowing mortgagor to sell 
the property and apply the proceeds to his 
own use instead of reducing the mortgage 
debt, so as to defraud creditors, will constitute 
fraud s"jch as to deprive the mortgagee of the 
priori(;•»• of his claim: Lyon v. Council Bluffs 
Swings Bank, 29 Fed. Rep., 566. 

S u b s e q u e n t p u r c h a s e r s : A mortgagee of 
chattel property is a purchaser within the pro
tection of the provisions requiring the record
ing of bills of sale or chattel mor tgages : 
Manny v. Woods, 33-265. 

C r e d i t o r s w i t h o u t n o t i c e : The te rm 
" existing creditors " applies not only to cred
itors existing at the t ime the sale or mortgage 
of the chattel was made, but also to those who 
become such before charge of possession, re
cording of the instrument, or giving of not ice : 
Fox v. Edwards, 38-215. 

The words " without not ice" apply as well 
to creditors as to purchasers, and an unre
corded chattel mortgage is valid as against ex
isting creditors with notice thereof at the t ime 
of its execution: Allen v. McCalla, 25-464; 
Miller v. Bryan, 3-58; Crawford v. Burton, 
6-476. 

Tiie validity of a chattel mortgage is not 
made to depend solely on the fact of its being 
recorded before levy by the creditor; actual 
notice to the creditor is sufficient to give the 
mortgagee, by vir tue of his unrecorded mort
gage, duly executed, a preference over t he 
claims of such creditor: McGavran v. Haupt, 
9-83. 

Such actual notice is jus t as effectual as due 
record of the instrument in charging the cred
itor or the officer making the levy wi th notice 
of the prior r ight of mortgagee: Gordon v. 
Hardin, 33-550. 

Persons who become creditors of the vendor 
by a levy before change of possession or re
cording of the wri t ten instrument of sale or 
actual notice given are protected as existing 
creditors: McAfee v. Busby, 69-328. 

A creditor who does not secure a levy under 
a t tachment or execution before notice of an 
unrecorded sale or mortgage is not protected: 
Allen v. McCalla, 25-464; Cragin v. Car-
michael, 2 Dillon, 519; Crooks v. Stuart, % 
McCrary, 13. 

The phrase " w i t h o u t not ice" contemplates 
not only actual notice of the contents of the 
instrument, but also any notice sufficient to 
pu t a reasonable man upon inquiry : Allen v. 
McCalla, 25-464. 

Notice such as will render a transaction 
valid without recording must be either ac tual 
or constructive. Such notice as to put a par ty 
on inquiry is actual notice; but if he does not 
have actual notice, negligence on his part in 
failing to make inquiry is immaterial unless, 
possibly, it amounts to fraud. A party is not 
to be affected by notice for the reason thai he 
could have obtained knowledge of tne t rans
action by the exercise of diligence: Moline 
Plow Co. v. Braden, 71-141. 

If the bill of sale or chattel mortgage is ex
ecuted and duly filed for record before levy 

under a t tachment or execution the credi tor is 
affected wi th notice thereof: Kuhn v. Graves, 
9-303. 

To bind an officer levying an a t t a c h m e n t 
wi th notice of an existing unrecorded mor t 
gage thereon, it is not necessary tha t such no
tice be received by him subsequent to t he wr i t 
being placed in his h a n d s : Stewart v. Smith, 
60-275. 

The r ight of a creditor wi thout not ice of a 
sale or chattel mortgage not evidenced by re
corded ins t rument , and where possession re
mains in vendor or mortgagor, a t taches when 
he levies upon the property covered the ieby , 
and notice after levy and before sale will not 
defeat his r ight to hold the property or t rans
fer title thereto by a sale under such l evy : 
Boothby v. Broivn, 40-104. 

Where a claim is asserted to proper ty by 
reason of a purchase thereof, the r igh t of the 
property as against the former owner is de
pendent upon the single fact of the sa le ; but . 
as against the creditors of such owner, who 
have caused it to be seized under process, it is 
dependent upon not only the fact of sale, but 
also the fact of notice of sale to the ci editor 
before seizure, and the claimant of t he prop
er ty is not entitled to recovery in replevin 
against the sheriff who has seized it under-
process unt i l he has established each of these 
facts : West v. St. John, 63-287. 

An at taching creditor who makes a levy 
wi thout notice of an unrecorded mor tgage is 
protected against such mortgage a l thougn he 
receives notice thereof before the sale under 
his levy. (Overruling Kessey v. McHenry, 54-
187): Bacon v. Thompson, 60-284. 

Al though a mortgage is given to secure an 
existing indebtedness, and no extension of 
t ime of payment is given, yet, if t he mort
gagee enter immediately into possession, he 
assumes a new responsibility, and the mort
gage is not deemed to be wi thout considera
tion : Clark v. Barnes, 72-563. 

W i t h n o t i c e : A chattel mortgagee having 
knowledge affecting him wi th notice of the 
ownership of the property by a thi rd person 
cannot assert his claims as against the r ights 
of such third person: Bray v. Flickinger, 69-
167. 

Actual notice of a mortgage void for uncer
ta in ty will not affect a person wi th liens or 
claims thereunder : Barr v. Cannon, 69-20. 

Reference in a mortgage of both real and 
personal property to a mortgage of record in 
another county, held not sufficient to pu t 
mortgagee on inquiry as to an unrecorded bill 
of sale: Clark v. Barnes, 72-563. 

A recital in a chattel mortgage tha t it is sub
ject to a prior mortgage will prevent the re
cording of the second giving it precedence: 
Simon v. Openheimer, 20 Fed. Rep., 553. 

Facts in a part icular case held sufficient to 
affect the a t tachment creditor wi th notice of 
a chattel mortgage before the levy of his at
tachment : Jaffray v. Thompson, 65-323. 

Where a manufacturer oi buggies made a 
chattel mortgage upon buggies m his posses 
siou not quite finished, held, tha t the mort
gagee acquired thereby a prior claim to tha t ol 
a person for whom one of such buggies was 
being manufactured, and who advanced the 
purchase price thereof, the chattel mortgagee 
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having notice that the buggy was being man
ufactured for such person, but not that the 
price had been paid: Hesser v. Wilson, 36-152. 

Su f f i c i ency Of d e s c r i p t i o n : The record
ing of a chattel mortgage upon animals de
scribed by color, age and name, but not stating 
the present or past ownership thereof, nor the 
place where they are or have been kept, will 
not i m i a r t notice: Warner v. Wilson, 73-719. 

If a chattel mortgage describes a certain 
number o? head of cattle, giving the owner
ship, possession and location, it will be suffi
cient, although in fact theie are not so many 
cattle corresponding to the description as the 
mortgage calls for: Ketiyon v. Tramel, 71-693. 

Where the description of the property cov
ered by the mortgage was '• all the cut and 
growing and having grown on the " premises 
described, held, that the description was too 
uncertain to be of any validity against an offi
cer who had levied upon the property, and 
tha t the court would not insert or understand 
the word " c r o p s " for the purpose of curing 
the defect • Cray v. Currier, 62-535. 

The description of the mortgaged property 
as " o n e oscillation thresher, size 6, 30-inch 
cylinder, and also one Chicago Pitts ten-horse 
power," held insufficient: Hayes v. Wilcox, 6 1 -
732. 

A chattel mortgage upon " s i x t y head of 
hogs," without other description, does not con
tain anything which would justi ly inquiry 
leading to the identification of the property, 
and therefore the record of such mortgage is 
not notice to a subsequent purchaser of the 
property intended to be mortgaged: Everett 
v. Brown, 61-420. 

A mortgage which is so indefinite as to the 
description of property tha t the record thereof 
would not constitute sufficient notice to a pur
chaser may, nevertheless, be valid as between 
parties who are aware of the facts. There
fore, held, tha t a description of the property in 
the mortgage as " eleven Smith farm wagons, 
four Ketchum farm wagons," was sufficient as 
between parties who were aware of the facts, 
it appearing that the mortgagor had only tha t 
number and description of wagons at tha t 
t ime: Clapp v. Trowbridge. 74-550. 

I t is not a sufficient location of property to 
say that it is in a county named: Warner v. 
Wilson. 73-719. 

A chattel mortgage upon a horse, making no 
reference to future earnings, held not to cover 
earnings by way of premiums at a fair: McAr
thur v. Garmau, 71-34. 

A mortgage of crops already growing is not 
void for uncertainty in failing to designate the 
year in which the crops are to be grown: Luce 
v. Moonhead, 73-498. 

A mortgage on crops to be grown in the fut
ure may be valid when the crops come into 
existence: Noms v. Hix, 74-524. 

While a chattel mortgage will not be deemed 
to cover aller-aequirod property unless the in
tention that it should is clearly expressed, yet 
where the property is described as all crops 
grown during certain years on premises speci
fied, and it is executed at such a time that no 
crops could be completely grown at tha t t ime, 
it will be sufficient to cover crops grown dur
ing that year : Ibid. 

A chattel mortgage may be valid as to prop

erty sufficiently described and void for un
certainty of description as to other property: 
Luce v. Moorehead, 73-498. 

M o r t g a g e of f i x t u r e s : Whether fixtures 
which are a part of the realty as between the 
vendor and vendee are, m law, severed and 
made personalty by the execution of a chettel 
mortgage thereon, quazre. But the chattel 
mortgage, when recorded and indexed as such, 
does not constitute constructive notice to a 
subsequent purchaser of the real ty: Bringholff 
v. Munzeumaier, 20-513. 

Where a saw-mill was erected upon leased 
ground, the boiler being encased in brick and 
the shed covering the mill resting on blocks, 
it being possible to remove both shed and mill 
without injury to the realty ; and the mill was 
then mortgaged as personal property, held, 
tha t as between the mortgagor and his giant-
ees and the mortgagee and nis assignees, the 
mill must be regarded as personal property, 
and that the fact that the owner of the land 
became owner of the mill after the execut'on 
of the mortgage thereon would not merge the 
ownership of the mill with that of the realty 
so as to defeat the chattel mor tage : Denham 
v. Sankey, 38-269. 

Where the ow nor of real property executes 
a mortgage upon chattels, which may prop
erly be made fixtures, and subsequently af
fixes them to the realty, a person purchasing 
or acquiring a lien upon such real property 
with knowledge of the facts takes subject to 
the mortgage; and held, tha t the mechanic 
who attached such fixtures to the realty was 
affected with notice by the recording ot such 
chattel mortgage, and his lien was subject 
thereto: Soivden v. Craig. 26-156. 

Where a chattel mortgage is executed on 
machinery not yet annexed to the mill in 
which it is intended to be placed, it becomes a 
prior lien as against a mortgage of the realty: 
Miller v. Wilson. 71-610. 

N u r s e r y t r e e s planted by the owner of real 
estate become a part of the realty, and pass as 
such to the purchaser at the loreclosuie ot a 
mortgage executed by the owner, although 
the trees were planted after the execution of 
the mortgage: Price v. Braylon, 19-309. 

A mortgagee of real property on which nur
sery trees are standing, who purchases such 
property at foreclosure sale, is entitled to the 
trees as against a chattel mortgage thereon 
given subsequently to the execution of the 
real property mortgage, but recorded before 
the foreclosure sale: Adams v. Beadle, 47-
439. 

P l a c e of r e c o r d i n g : The mortgage must 
bo filed in the county where the mortgagor 
resides. It is not sufficient that it is filed in 
the county where the property is s i tuated: 
Stewart v. Smith, 60-275. 

Where the mortgaged property is in the pos
session of an agent ot the mortgagee, an offi
cer levying an at tachment thereon is bound to 
take notice of the possession of such mort
gagee, although the mortgage is not properly 
filed for record : Ibid. 

A chattel mortgage will be valid in any 
county to which the property is removed, al
though not recorded there, if duly recorded in 
the county where the owner of the property 
resides. And the same holds t rue where a 
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mortgage is duly recorded in another state, 
and the property is subsequently brought into 
this state and sold : Smith v. McLean. 24-322. 

In determining the validity of a chattel 
mortgage made in another state upon prop
erty in tha t state, the courts will follow the 
interpretation which the courts of that state 
give to its statutes in relation to the validity 
of such mortgages: Fisher v. Friedman, 47-
443, 

A moil gage of personal property, properly 
executed and recorded in another state where 
the property is, has the same force when the 
property is removed to this state as under the 
laws of the state where executed, and will be 
enforced here, and the possession of the prop
erty by the mortgagor beyond the time stipu
lated, against the consent of the mortgagee, 
and in spite of his efforts to recover it, will 
not defeat his rights there to : Simms v. McKee, 
25-341. 

The mortgagee under a chattel mortgage is 
not, in this state, the absolute and unqualified 
owner of the mortgaged property before de
fault in payment of the money secured by the 
mor tgage: Kern v. Wilson, 73-490. 

Under Revision, § 2217, providing tha t the 
mortgagee should hold the legal title as well 
as the r ight to possession, held, tha t the legal 
title was in him for the purpose of enabling 
him to enforce his lien, but that the ownership 
remained in the mortgagor : Hubbard v. Hart
ford Fire Ins. Co.. 33-325, 333, 341. Also 
field, tha t the mortgagor of personal property 
had no interest therein which could be levied 
upon and sold under execution: Campbell v. 

Effec t o f r e c o r d i n g : Mere recording will 
no t constitute a delivery, and the lien of the 
mortgage will not a t tach unti l there is an ac
ceptance : National State Bank v. Morse, 73-
174. 

No presumption arises from the execution 
of a mortgage that the mortgagee owns the 
property therein described or tha t such prop
erty is in existence: Warner v. Wilson, 73-
719. 

An unrecorded bill of sale or mortgage is 
admissible in evidence against a subsequent 
purchaser, it being proper to introduce it for 
the purpose of following it with proof of no
tice : Scharfenberg v. Bishop, 35-60. 

The fact tha t under the s ta tute requir ing 
the recording of a bill of sale it is defective 
on the ground of uncer ta in ty will not preclude 
its being received in evidence: Singer v. Shel
don, 56-354. 

Leonard, 11-489; Gordon v. Hardin, 33-550; 
Porter v. Knight, 63-365. But see § 4189. 

The mortgagor of personal property has no 
such interest therein as can be levied upon and 
sold. If the mortgagee is in possession the 
r ights of the mortgagor m a y be reached by 
garnishment , and there is no occasion to ap
point a receiver: MeCounell v. Denham, 72-
494. 

If mortgagee has the r ight to take posses
sion, he may do so even after levy, and leave 
no interest in the mortgagor subject to levy: 
Wells v. Chapman, 59-658. 

The mortgagor of exempt personal property 
may maintain an action for damage where the 

3095. I n d e x . 1921. The recorder must keep an entry book or mdex for 
instruments of the above description, having the pages thereof ruled, so as 
to show in parallel columns, in the manner hereinafter provided in case of 
deeds for real property: 

1. The mortgagors or vendors; 
2. The mortgagees or vendees; 
3. The date of the filing of the instrument; 
4. The date of the instrument itself; 
5. Its nature; 
6. The page and book where the record is to be found. [E., § 2202; C , '51, 

§ 1194.] 

[As to indexing, recording, etc., see notes to § 3115.] 

3 0 9 6 . N o t e t i m e of filing. 1925. Whenever any written instrument of 
the character above contemplated is filed for record as aforesaid, the recorder 
shall note thereon the day and hour of filing the same, and forthwith enter 
in his entry book all the particulars required in the preceding section, except 
the sixth; and from the time of'said entry, the sale or mortgage shall be 
deemed complete as to third persons, and have the same effect as though it 
had been accompanied by the actual delivery of the property sold or mort
gaged. [E., § 2203; C , '51, § 1195.] 

3 0 9 7 . R e c o r d i n g . 1926. The recorder shall, as soon as practicable, re
cord such instrument, and enter in his entry book, in its pi'oper place, the 
page and book where the record may be found. [ E , § 2204; C , '51, § 1196.] 

3098 . Mortgagee enti t led to possession. 1927. In the absence of 
stipulations to the contrary in the mortgage, the mortgagee of personal 
property is entitled to the possession thereof. [E., § 2217; C , '51, § 1210.] 
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same has been wrongfully seized and sold upon 
execution: Evans v. St. Paul Harvester Works, 
63-204. 

A mortgagor of personal property has a 
right to redeem, even after condition broken, 
and the mortgagee, although in possession 
a l te r such breach, is liable to garnishment by 
t ' 'editor of mortgagor for any surplus remain
ing in his hands, in case of a sale of the prop
erty, beyond what is necessary to pay his 
c la im: Doane v. Garretson, 24-351. But a 
mortgagee not in possession cannot be gar
nished. See note to g 4200. 

The equity of redemption of the mortgagor 
of nersonal property after conditions broken 

This provision does not apply where a deed 
conveys the estate which the grantor at the 
t ime actually possessed, and he subsequently 
acquires a greater es ta te : Collamer v. Kelley, 
12-319, 326. 

Where the title which the grantor claimed 
when the first conveyance was made was ab
solutely void by reason of facts of which the 
grantee was affected wi th notice, held, tha t a 
court of equity was not bound to consider a 
subsequently acquired title as having mured 
to such grantee, who never made any claim to 
it, ra ther than to a subsequent grantee : Viele 
v. Van Steenberg, 31 Fed. Rep., 249. 

I n order tha t a conveyance may operate to 
pass an after-acquired title, it must be so exe-

is subject to sale or transfer as other property, 
and passes under a general assignment. After 
such general assignment the assignee is not 
subject to garnishment in a suit against the 
mortgagor: Gimble v. Ferguson. 58-414. So, 
also, where, by agreement between mortgagor, 
mortgagee and an at taching creditor, it was 
agretd that the mortgaged properly be sold in 
bulk and the proceeds, after satisfying the 
mortgage, be applied upon the at tachment, 
held, t ha t this agreement transferred the mort
gagor's equity of redemption and took priority 
over a subsequent a t tachment of such proceeds 
bv another creditor: Phelps v. Winters, 59-
531. 

cuted tha t it would have passed such title at 
the t ime of execution if the grantor had then 
had such t i t le : Heaton v. Fryberger, 38-185. 

Where the wife simply joins with the hus
band in a conveyance for the purpose of rel n-
quishing her dower, an interest alterward ac
quired by her will not inure to the benen. of 
the grantee in such conveyance. (See > 3103): 
Childs v. McChesney, 20-431; O'Neil v. Van-
derburg, 25-104. 

Where A. conveyed property to B. without 
having title thereto, and subsequently C , the 
owner of the title, conveyed to A., tak ingfrom 
him a mortgage for a part oi the purchase 
money, held, tha t al though the title thus con
veyed to A. vested at once in B, , nevertheless 

C H A P T E E 5. 

OF REAL PROPERTY. 

3099. W h o d e e m e d se ized . 1928. All persons owning lands not held 
by an adverse possession, shall be deemed to be seized and possessed of the 
same. [E., § 2207; C , '51, § 1199.] 

This presumption of seizin continues until the owner is disseized: Barrett v. Love, 48-103. 

3 1 0 0 . E s t a t e i n fee - s imple . 1929. The term " heirs," or other technical 
svords of inheritance, are not necessary to create and convey an estate in fee-
simple. [E., § 2208; C , '51, § 1200.] 

Applied: Barlow v. Chicago, R. I. & P. R. Co., 29-276. 

3 1 0 1 . C o n v e y a n c e p a s s e s g r a n t o r ' s i n t e r e s t . 1930. Every convey
ance of real estate passes all the interest of the grantor therein, unless a con
trary intent can be reasonably inferred from the terms used. [ E , § 2209; 
C , '51, § 1201.] 

A conveyance passes any equitable interest in the grant ing clause and covenants, although 
the grantor may have in the land, although he there is no express relinquishment of dower: 
-ave no legal interest : White v. Butt. 32-335, Edu-ards v. Sullivan, 20-502. 

„45. The fact that a conveyance is voluntary 
The dower interest of a wife is relinquished does not create a trust m the grantee in favor 

by a deed in which she joins with her husband of the grantor : Butler v. Nelson, 72-732. 

3 1 0 2 . A f t e r - a c q u i r e d i n t e r e s t . 1931. Where a deed purports to con
vey a greater interest than the grantor was at the time possessed of, any after-
acquired interest of such grantor, to the extent of that which the deed pur
ports to convey, inures to the benefit of the grantee. [E., § 2210; C , '51, 
S 1202.] 



CODE, gg 1932-1935.] REAL PROPERTY. 775 

Section applied, general ly: Rogers v. Hus-
sey, 36-664; Bellows v. Todd, 39-209, 317; 
Proutyv. Tollman, 65-354. 

C. would be allowed to enforce his mortgage 
against the property in B.'s hands : Morgan v. 
Graham, 35-213. 

A mortgage will at tach to an after-acquired 
t i t le: Rice v. Kelso, 57-115. 

3103. Adverse possession. 1932. Adverse possession of real property 
does not prevent any person from selling his interest in the same. [E., § 2211; 
C, '51, § 1*03.] 

As things in action are assignable under our be doubted whether the rule itself, independ-
law the reason of the common-law rule, which ent ly of this section, should longer app ly : 
prohibited a sale of property in the adverse Foster v. Young, 35-27, 40. 
possession of another, ceases, and it may well 

3104. F u t u r e estates. 1933. Estates may be created to commence at a 
future day. [E., § 2212; C, '51, § 1204.] 

A grant of an estate to commence in futuro 
would give the grantee a present interest in 
the property; therefore, held, tha t an instru
ment purporting to convey premises in t he 
usual form of a deed, but containing the stip

ulation tha t the grantee " s h a l l have no inter
est in the said premises as long as the sai 1 
grantor shall l ive," did not transfer any estate 
to the g ran tee : Leaver v. Gauss, 62-314, 

3105 . Declarat ions of t r u s t . 1934. Declarations, or creations of trusts 
or powers, in relation to real estate, must be executed in the same manner as 
deeds of conveyance; but this provision does not apply to trusts resulting from 
the operation or construction of law. [E., § 2213; C, '51, § 1205.] 

An agreement of the trustee of a result ing 
trust to hold as such, though not in writ ing, 
will not deprive such t rust of the character 
imposed UDon it by l a w : Cotton v. Wood, 
25-43. 

Tiie conveyance of real property to a part
nership in the name of the partners creates a 
resulting t rust in such partners for the benefit 
of the par tnership: Paige v. Paige, 71-318 

Where a note and mortgage were executed 
by a parent to a third person with the parol 
agreement tha t it should be held for the bene
fit of the child of the mortgagor, held, t ha t a 
trust was thereby created which was not af
fected by this s tatutory provision. A trust re
lating to a chose in action, and not to real 
estate, is not within the purview of this sec-

3106. Marr ied women . 1935. A married women may convey or incum
ber any real estate or interest therein belonging to her, and may control the 
same, or contract with reference thereto, to the same extent and in the same 
manner as other persons. [E., § 2215; C, ;51, § 1207.] 

tion. In such case the person for whose bene
fit the t rust is made might mainta in action 
thereon in his own n a m e : Patterson v. Mills, 
69-755. 

The conveyance of land to be converted into 
money, and the entire proceeds to be paid out 
by the grantor, creates a t rus t in the grantee, 
and an agreement as to the disposal of the 
proceeds should be in wr i t ing : McGinness v. 
Barton, 71-644. 

Though the conveyance to the t rustee is ab
solute in form, a purchaser from the trustee, 
wi th knowledge of the t rust , takes subject 
the re to : Sleeper v. Iselin, 59-379, 

Section applied: McIIenry v. Painter, 58-
365. 

A married woman may incumber or convey 
real property owned in her own separate r i g h t : 
Sanborn v. Casady, 21-77. 

The mortgage of a married woman upon 
her separate property, to secure her husband's 
debt, if executed for a valuable consideration, 
w e n d be binding: Green v. Scranage, 19-461. 

T'' vious to the present statutory provision 
(i, 3397) declaring tha t a conveyance, transfer 
oi lien executed by either husband or wife in 
favor of the other shall be valid to the same 
extent as between other persons, it was held 
that a conveyance from wife to husband in 
connection with an agreement to separate, for 
the relinquishment of dower, would be upheld 
if supported by a consideration and free from 
fraud: Robertson v. Robei ^son, 25-350. 

But it was also held that , aside from an 
agreement to separate, neither husband nor 
wife had any interest in the property of the 

other which could be the subject of convey
ance between t h e m : McKee v. Reynolds, 26-
578. 

And by § 3394, any agreement between hus
band and wife, relative to any contingent 
interest of either in the property of the othei , 
is void: Linton v. Crosby, 54-478. 

The power of a married woman to acquire 
by purchase, and contract wi th reference to 
real property, discussed and previous cases 
ci ted: Shields v. Keys, 24-298. 

For the history of previous legislation as to 
the power of a marr ied woman to convey, 
and the method of executing ins t ruments in 
such cases, see Simms v. Hervey, 19-273. 

Where husband and wife agreed to sell the 
wife's interest in certain real estate, after 
which the husband alone executed, wi thout 
delivering, a deed thereto, and received pay
ment of the consideration wi th the wife's 
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knowledge and consent, and she, after the 
husband's death, voluntarily executed and de
livered the dead, held, tha t the wife's title was 
thereby divested: Pursley v. Hayes, 22-11. 

Where the title is in the wife, and she joins 
her husband in a warranty deed conveying it, 
the addition of a clause releasing her right of 
dower will not limit the estate conveyed by 
her to her dower interest: Grapengether v. 
Fejervary, 9-163. 

A wife joining with her husband in a con
veyance of his property merely to relinquish 
her dower right does not become bound by the 
covenants of such deed: Childs v. McChesney, 
20-431, 436; Lyon v. Metcalf, 12-93. 

And, therefore, an after-acquired title of 
the wife does not inure to the grantee in a 

3107. Conveyance by husband and wife. 1936. Every conveyance 
made by a husband and wife shall be deemed sufficient to pass any and all 
right of either in the property conveyed, unless the contrary appears on the 
face of the conveyance. [E., § 2255.] 

previous deed of the husband without title, in 
which deed the wife has simply joined to re
linquish dower: Childs v. McChesney, 20-431; 
O'Neil v. Vanderburg, 25-104; Thompson v. 
Merrill, 58-419; Edwards v. Davenport, 4 
McCrary, 34. 

Since the enactment of the Code of '51, con
veyances by married women are to be exe
cuted as in other cases, and acknowledgment 
is not necessary to their validity: Simms v. 
Hervey. 19-273. 

Under this section it seems tha t a wife may 
contract with the purchaser of property from 
her husband to relinquish her dower interest 
by a separate contract from that of the con
veyance : Dunlap v. Thomas, 69-358. 

Where the title is in the wife and she joins 
her husband in a warranty deed conveying it, 
the addition of a clause releasing her right of 

dower will not limit the estate conveyed by 
her to her dower interest : Grapengether v. 
Fejervary, 9-163. 

3108. Covenants. 1937. In cases where either the husband or wife joins 
in a conveyance of real property owned by the other, the husband or wife so 
joining shall not be bound by the covenants of such conveyance, unless it is 
expressly so stated on the face thereof. 

As to the wife, this is the rule generally rec
ognized, aside from s ta tu te : Childs v. McChes
ney, 20-431. 436. 

The fact that the land conveyed is 'not owned 
by the husband does not render the wife, liable 
to any greater extent under the covenants of 

the deed than if it had been owned by him, in 
case the title is not in her, and such covenants 
will not work an estoppel as to he r : Thomp
son v. Merrill, 58-419. 

Section applied: Lyon v. Metcalf, 12-93. 

3109. Mortgagor re ta ins possession. 1938. In the absence of stipula
tions to the contrary, the mortgagor of real property retains the legal title and 
right of possession thereto. [E., § 2217; C, '51, § 1210.] 

The interest of the mortgagor in lands mort
gaged is an estate of inheri tance: White v. Rit-
tenmyer, 30-268. 

The mortgaged property in the mortgagor's 
hands possesses all the incidents of real estate. 
I t may be sold, will descend to heirs, and is 
subject to dower: Barrett v. Blackmar, 47-
565. 

The mortgagee does not have an estate in 
the land, but simply a specific lien or charge 
thereon to secure his debt : Newman v. De 

Lorimer, 19-244; McIIenry v. Cooper, 27-137, 
144. 

A mortgagee is, a t common law, entitled to 
the benefit of covenants running with the land, 
and tha t r ight is not affected by this section: 
Devin v. Hendershott, 32-192. 

The mortgagor is not by this section placed 
in any different position nor has he any greater 
r ights than he had or would have independ
ently of these provisions: Porter v. Green, 4r~ 
571. 

3110. Tenancy in common. 1939. Conveyances to two or more in 
their own right, create a tenancy in common unless a contrary intent is ex
pressed. [E., § 2214; C, '51, § 1206.] 

W h e r e property is deeded to a partnership 
in the individual names of the partners it is 
held by them in t rus t for the firm: Paige v. 
Paige, 71-318. 

W h e n an estate is held by two or more in 
their own right, nothing being expressed to 
the contrary, the tenancy is in common, and 
this rule applies in case of husband and wife: 
Hoffman v. Stigers, 28-302. 

3111 . Vendor's lien. 1940. No vendor's lien for unpaid purchase money 
shall be recognized or enforced in any court of law or equity after a convey
ance by the vendee, unless such lien is reserved by conveyance, mortgage, or 
other instrument duly acknowledged and recorded, or unless such conveyance 
by the vendee, is made after suit brought by the vendor, his executor, or as-
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signs to enforce such lien. But nothing herein shall be construed to deprive 
a vendor of any remedy now existing against conveyances procured through 
the fraud or collusion of the vendees therein, or persons purchasing of such 
vendees with notice of such fraud. 

H o w r e s e r v e d : A contract to convey does 
not defeat a vendor's lien under this section: 
Noyes v. Kramer, 54-22; Thropshire v. Lyle, 
31 Fed. Rep., 694. 

A mortgage by vendee is not a conveyance 
in such sense as to prevent the enforcement 
of the vendor's lien. In such case the mort
gage will take priority, but the vendor's lien 
may be enforced against the equity of redemp
tion : Tinsley v. Tinsley, 52-14. 

In particular cases, held, tha t there was not 
sufficient reservation of the vendor's lien to 
preserve i t : Rotch v. Hussey, 52-694; Dean v. 
Scott, 67-233. 

An assignment for the benefit of creditors 
is a conveyance within the meaning of this 
section, and cuts off any vendor's lien not pre
served there in : Prouty v. Clark, 73-55. 

When the vendor of real estate makes a con
veyance and delays taking his mortgage for 
the purchase money unti l after a mortgage is 
made to another party without notice, the 
vendor's mortgage will be postponed to the 
other : Davis v. Lutkiewiez, 72-254. 

This provision limiting the vendor's lien, as 
against third persons, to cases where it is re
served in a deed or mortgage, is unconstitu
tional so far as it applies to liens existing be
fore its enactment : Jordan v. Wimer, 45-65; 
Webster v. McCollough, 61-496. 

P r i o r i t y : A mortgagee having knowledge 
that the purchase money was unpaid could 
not, before the enactment of this section, ac
quire a prior lien to that of vendor for such 
purchase money, whether he knew how much 
there was unpaid or not, it being his duty to 
inquire and ascertain the amount unpaid : Jor
dan v. Wimer. 45-65. 

A mortgage made subsequently to a deed, 
for money advanced by a third par ty to pay 
the purchase price of the property, does not 
confer priority over a judgment existing 
against vendee at the t ime of the purchase of 
the property. The mortgagee is not entitled 
in such case to be subrogated to the r ights of 
the vendor. Whether a simple vendor's lien 
is paramount to the lien of a judgment ob
tained without notice of the rights of the 
vendor, quaere: Gilman v. Dingeman, 49-308. 

Where the legal title is held subject to an 
agreement to convey, in the nature of a title 
bond, a judgment against the holder of such 
legal title does not become a lien thereon: 
Scott v. Mewhirter, 49-487. 

The vendor's lien does not have priority 
over the lien of a judgment against vendee, 
in favor of a party who has no notice of the 
vendor's r igh ts : Cutler v. Amman, 65-281. 

A purchaser under foreclosure of a vendor's 
lien, which was not commenced unt i l after 
the execution of a mortgage of the property 
by vendee, which was recorded subsequently 
to the commencement of the foreclosure, but 
prior to sale thereunder, held not to have ac
quired priority over such mor tgage : Henry 
County v. Bradshaw, 20-355. 

The vendor's lien is superior to t he claim of 

the widow of vendee for dovver: Noyes v 
Kramer, 54-22. 

Cancellation of a bond for a deed, and sale 
of the property to anoiher, will defeat any 
claim of the person from whom the property 
was purchased under such bond, as against the 
subsequent purchaser : McMillen v. Rose, 54-
522. 

A s s i g n m e n t : A lien passes to the assignee 
of notes given for the purchase money as an 
incident thereof: Blair v. Marsh, 8-144: Rake-
straw v. Hamilton, 14-147; Puramore v. Na-
bers, 42-659. 

And such lien will be sufficient considera
tion for a mortgage executed in recognition 
thereof, and to make it a mat ter of record: 
Reynolds v. Morse, 52-155. 

W a i v e r : The taking of a mortgage on the 
same property is a merger or waiver of the 
vendor's l ien: Stuart v. Harrison, 52-511; 
Escher v. Simmons, 54-269. 

The taking of a mortgage upon other prop
erty to secure unpaid purchase money is a 
presumptive waiver of the vendor's lien, and 
casts upon the vendor the burden of proving 
tha t no waiver was intended. Evidence in a 
particular case held not sufficient to overcome 
such presumption of waiver : Gnash v. George, 
58-492. 

The taking of distinct security is evidence 
tha t the vendor does not rely upon his lien, 
but intends to waive it, and this is t rue where 
the vendor accepts the note of a th i rd per
son indorsed by the vendee, even though it 
afterwards appears tha t at the t imefho maker 
of such note was insolvent, if the parties sup
posed the security to be good at the t ime of 
the purchase: Kendrick v. Eggleston. 56-128. 

Where the vendor of real estate takes col
lateral security for the purchase money he 
thereby waives presumptively his vendor's 
lien, and the fact that the security thus taken 
is of no value, or afterwards becomes value
less, does not defeat the waiver: Akers v. Lu&e, 
56-346. 

Where the vendor, without relying upon his 
lien, obtains judgmen t at law for the pur
chase money, and buys in the property at a 
sale thereof under execution, he does not 
thereby lose his superiority over liens tha t are 
inferior to his, but may, by an action in equity 
against such lienholders, have his ti t le qu ieted: 
Patterson v. Linder, 14-414. 

The fact tha t vendor 's claim for purchase 
money has been presented to the adminis
t rators of vendee's estate, and a portion of the 
amount thereof has been received, will not 
operate as a waiver of the l ien: Hayes r. 
Horine, 12-61. 

Where the vendor conveyed title to the 
vendee, accepting payment of the debt in 
money and negotiable securities, which he 
transferred, h%ld, tha t the vendor's lien was 
waived and could not be enforced by the pur
chaser of such securities: Porter v. Dubuque, 
20-440. 

I n equity a n unpaid vendor who has not 
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waived it will be entitled to a lien, and no 
waiver obtained by fraud will be effectual to 
destroy such lien. Accordingly held, that in 
an exchange of lands, the purchase money 
having failed in part by reason of fraudulent 
representations as to the land exchanged, a 
vendor's lien could be enforced against the 
land for which it was taken as payment : 
McDole. v. Purdy, 23-277. 

The taking of a note upon which, through 
fault of vendee, nothing is realized, does not 
constitute a waiver of the vendor's l ien: 
Johnson v. McGrew, 42-555. 

Where, as part consideration of a convey
ance of real property, a bond for a deed was 
taken for the conveyance by the vendee to the 
vendor of another piece of real property, and 
subsequently the obligor in such bond induced 
the obligee to accept a valueless railroad bond 
in lieu thereof, held, tha t the delivery of such 
bond did not satisfy the purchase price of the 
property first conveyed, which was to have 
been satisfied by the conveyance of the prop
er ty covered by the bond for a deed, and that 
the obligee in such bond might enforce a 
vendor's lien on the land originally conveyed 
by h i m : Brown v. Byam, 65-374. 

Under particular circumstances, held, tha t 
a mortgage never accepted by the vendor 
would not defeat his r ight to a vendor's l ien: 
Huff v. Olmstead, 67-598. 

A g a i n s t w h o m a v a i l a b l e : Aside from 
statutory provisions, the r ight of vendor to a 
lien for unpaid purchase money is well settled. 
I t is an equitable mortgage and does not con
template any writ ing to evidence it. It fol
lows the property into the hands of the heir 
or future vendee with notice: Pierson v. 
David, 1-23. 

A vendor's lien for unpaid purchase money 
may be enforced against the vendee and his 
heirs and other privies in estate as well as 
against subsequent purchasers, even where 
the title has passed to the vendee, and much 
more readily will this relief be granted when 
the title is still in the vendor, who has only 
given title bond for conveyance. Purchasers 
of vendee's r ight to the title bond are pur
chasers of an equity only and take with notice 
of the vendor's lien: Blair v. Marsh, 8-144. 

Prior to the adoption of the present Code 
vendor had a lien upon the premises for any 
part of the purchase money which he might 
enforce against any purchaser with notice: 
Webster v. MeCollough, 61-496. 

In a particular case, held, tha t the evidence 
did not charge the grantee of property wi th 
knowledge of the existence of the vendor's 
lien thereon: Ilarkleroad v. Waterhouse, 69-
702. 

N a t u r e of t h e r i g h t : Under the statutes 
existing prior to the present Code, the vendor's 
lien was recognized, and was not limited to 
cases where a bond for a deed had been exe
cuted : Johnson v. McGrew, 42-555; Jordan v. 
Wimer, 45-65. 

The fact tha t by agreement vendor con
tinues to reside upon the premises during life 

will not deprive him of his lien, it appearing 
tha t there was no reservation in his favor of 
any interest in the land: Webster v. MeCol
lough, 61-496. 

Where a par ty claims the vendor's land 
under an agreement or contract which is not 
a technical mortgage, a court of equity will 
recognize and sustain it, whenever it appears 
from the contract tha t it was so intended: 
Whiting v. Eichelberger, 16-422. 

A vendor's lien upon real estate is not based 
upon contract, nor is it an equitable mort
gage, nor a t rust resulting to the vendor from 
non-payment of purchase money. I t is a sim
ple equity raised by courts of chancery, and 
not depending upon any particular facts: 
Porter v. Dubuque, 20-440. 

A vendor's lien is a mere naked equity 
raised and administered by courts, to be en
forced between the parties, where no counter-
equities arise, but it is never to be allowed to 
override or take priority of equities or rights 
of third persons which have attached in igno
rance of such vendor's equi ty : Allen v. Bor
ing, 34-499. 

A consolidation of railroad companies by 
which the stockholders in one acquire stock 
in the other, and real property belonging to 
one is transferred to the other, does not entitle 
such stockholders to a vendor's lien on such 
real property: Cross v. Burlington & S. W. 
R. Co., 58-62. 

The interest of vendor in real estate con
veyed is not real estate but personal estate, 
and in case of his death it will descend to his 
administrators, and not to his heirs : Baldwin 
v. Thompson, 15-504. 

I n proposing this section the Code commis
sioners say: ' ' The so-called vendor's lien owes 
its existence to peculiarities of" the English law 
of real estate which have never been adopted 
by u s ; and it not only lacks any reason for 
its perpetuation, but is directly at variance 
with the whole spirit and interest of our sys
tem of land records. On these grounds it has 
been refused recognition by some Ameiican 
courts, even wi thout legislative interposition, 
and although it has been sustained in Iowa 
ever since the important case of Pierson v. 
David, 1 Iowa, 23, yet the objections to it 
have been strongly stated in the recent case 
of Porter v. City of Dubuque, 20 Iowa, 440. 
Most of the Iowa cases usually cited to sustain 
it are not authorities for the vendor's lien in 
the proper sense of the words, but only for the 
r ight which a vendor has to enforce payment 
a l ter he has delivered possession, but "before 
conveyance. Wi th this latter r ight we of 
course do not propose to interfere. The 
amendment suggested only cuts off the secret 
lien, after an absolute conveyance, enforced 
in equity. The language of the court in Por
ter v. City of Dubuque certainly throws enough 
doubt over the doctrine to call for the inter
position of the legislature to settle the question 
one way or the other, and we think there can
not be much hesitation in which way this 
should b e : " Code Com'rs' Rep., p . 62. 
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CHAPTEE 6. 

THE CONVEYANCE OP EEAL PEOPEETY. 

3112. Instrument affecting, recorded. 1941. No instrument affect
ing real estate is of any validity against subsequent purchasers for a valuable 
consideration, without notice, unless recorded in the office of the recorder of 
the county in which the land lies, as hereinafter provided. [E., § 2220; 0., '51, 
§ 1211.] 

I. E F F E C T OF RECORDING. 

N o t e s s e n t i a l t o v a l i d i t y : Recording is 
not essential to the validity of the instrument , 
as to parties and those having notice, nor to its 
competency as evidence: Clark v. Connor, 
28-311. 

The recording laws were not designed for 
the benefit of the immediate parties to a con
veyance, but as a protection and shield to th i rd 
persons: Hopping v. Burnam, 2 G. Gr., 39. 

As between the parties a mortgage of real 
property is binding without being recorded: 
Brewer's Estate v. Crow, 4 G. Gr., 520. 

After the delivery of a properly executed 
convej-ance the title of the vendor is com
pletely and entirely divested, al though the in
s t rument is not recorded: Norton v. Will
iams, 9-528. 

As to effect of instruments not properly ac
knowledged, see notes to § 3113. 

P r e s u m p t i o n f r o m r e c o r d i n g : The pre
sumption is that a deed, beneficial to the 
grantee, properly acknowledged and recorded, 
has been delivered, and the knowledge and 
assent necessary to a valid delivery will be 
presumed in the absence of a negative show
ing : Robinson v. Gould, 26-89. 

In such a case the burden of proof is upon 
the parly claiming non-delivery to clearly 
rebut the presumption arising i rom the ac
knowledgment and recording: Craven v. Win
ter, 38-471. 

Therefore, held, tha t delivery of a deed of 
voluntary conveyance to the wife of grantee, 
who was a son of grantor, would be presumed 
to be a delivery to the son: Ibid. 

While the recording of a conveyance is not 
proof of its delivery, yet execution of the in
strument, and delivery to the recorder in good 
faith and at the instance of the grantee, may 
constitute a delivery; but the presumption of 
delivery would not arise from the fact t ha t the 
instrument is found recorded, if the grantee 
has done no act recognizing its existence or 
val idi ty: Foley v. Howard, 8-56. 

The fact that a grantor in a deed delivers it 
to the recorder for record may be a circum
stance, wi th others, tending to show fraud, 
but does not, of itself, as a matter of law, 
make the deed fraudulent or void: Ward v. 
Wehinan, 27-279. 

Assem; of the grantee to the conveyance 
will not relate back to the delivery of the deed 
to the recorder for record where it was with
out the knowledge of the grantee, and without 
previous agreement to execute a conveyance 
ot the property referred t o : Day v. Griffith, 
15-104. 

Subsequent acceptance by the grantee of an 
instrument delivered to the recorder wi thout 

his knowledge will not relate back to such de
livery so as to cut out the r ights of an inter
vening a t taching creditor: Ibid. 

Filing a deed for record cannot be consid
ered as a delivery unless it is filed in pursu
ance of a previous agreement : Deer v. Nelson, 
73-186. 

K e c o r d n o t i c e : The fact tha t a purchaser 
is charged wi th record notice of one lien does 
not affect h im as to others not recorded. 
Though not a bona fide purchaser as to t he 
one he may be as to the o thers : Koons v. 
Grooves, 20-373. 

A fraudulent deed acquires no validity by 
recording, and does not bind a subsequent pur
chaser who has not actual notice: Gardner v. 
Cole, 21-205. 

A grantor who becomes liable on covenants 
runn ing with the land is charged with notice 
of subsequent conveyances or incumbrances 
of record, and cannot, by sett lement wi th his 
immediate grantee, cut off the claims of subse
quent par t ies : Devin v. Hendershott, 32-192. 

The filing for record is notice to the world 
of grantee's r ights, and a par ty claiming a 
r ight of action as against the conveyance on ac
count of fraud is deemed to have had notice of 
such fraud from the date of the recording: 
Laird v. Kilbourne, 70-83. 

A person having constructive notice of an 
ins t rument is affected wi th all t ha t it contains, 
and if thereby put upon inquiry he is bound 
to take notice ot all t ha t he might have learned 
by pursuing the pa th indicated: Thomas v. 
Kennedy, 24-397. 

The r ights conferred by an ins t rument of 
which a subsequent purchaser has constructive 
notice only are to be determined by the in
s t rument itself as recorded and indexed, and 
not by facts aliunde or other ins t ruments not 
recorded: Miller v. Ware, 31-524; Disque v. 
Wright, 49-538. 

I I . W H A T INSTRUMENTS. 

A s s i g n m e n t of m o r t g a g e : The recording 
laws are applicable to transfers of mortgages 
as well as to the mortgages themselves, and 
the assignee of a mortgage mus t record his 
assignment in order to protect himself against 
the act of the mortgagee in releasing the lien 
of such mortgage or subordinating it to the 
lien of another mor tgage : Parmenter v. Oak
ley, 69-388; Bank of Indiana v. Anderson, 
14-544: McClure v. Burris, 16-591; Cornog v. 
Fuller, 30-212; Bowling v. Cook, 39-200; Van 
Gorder v. Hanna, 72-572. 

Where an assignment of a mortgage is not 
recorded, and a subsequent purchaser of the 
premises releases a mortgage which he holds 
upon other land in consideration of the release 
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by the mortgagee of the mortgage which has 
been assigned, such release will extinguish the 
mortgage as to the property, and it cannot be 
foreclosed by the assignee: Daws v. Craig, 62-
515. 

Although a release by the mortgagee who 
appears by record to be still the owner of the 
mortgage will be binding upon the assignee of 
the mortgage or a note secured thereby, yet the 
mere payment to the mortgagee, who has 
ceased to be owner of the notes and mortgage, 
will not extinguish the mortgage to that ex
tent. A m ortgagor can, by taking ordinary care, 
protect himself by requiring the mortgagee to 
produce and account for the notes upon which 
payment is made : Brayley v. Ellis, 71-155. 

Although it is held that one who purchases 
property after satisfaction of the mortgage 
thereon has been entered of record by the 
mortgagee takes it discharged of the claims of 
the assignee of the mortgage, if the assignment 
v> as not recorded at the tune of the purchase, 
and he had no actual notice of the rights of 
the assignee, yet this rule is not applicable 
where there is no change in the re! a ion of the 
parties in reliance upon the satisfaction of 
record: Rand v. Barrett, 66-731. 

Where the attorney of a party foreclosing a 
mortgage has knowledge before the foreclosure 
is terminated that a third peison holds, by 
assignment, one of the notes secured by mort
gage, such plaintiff should make such assignee 
a par ty to the proceedings or the decree will 
not bar the equity of redemption in such as
signee : Walker v. Sehreiber, 47-529. 

A g r e e m e n t a s t o r e a l p r o p e r t y : The 
record of an agreement reserving to mort
gagor's grantor a continued interest in the land 
covered by the mortgage, which is indexed in 
the name of the mortgagor as grantor and the 
foimer owner as grantee, imparts constructive 
notice to the mortgagee: Paige v. Lindsey, 69-
593. 

P u b l i c l a n d c l a i m s : The provisions of the 
state registration law have no application to 
conflicting entries of public lands. The re
cording of a certificate of purchase from the 
United States or of a transfer thereof is unnec
essary. The regulations established by con
gress will govern unt i l the title has passed 
from the government by patent : Klein's Heirs 
v. Argenbright, 26-493; Daiid v. Rickabaugh, 
32-540; Harmon v. Clayton, 51-36. 

III . SUBSEQUENT PURCHASERS. 

I n d e p e n d e n t t i t l e : The term subsequent 
purchaser in this section is used to describe 
purchasers claiming under some common 
grantor, tha t is, under the same chain of title. 
The recording laws have no application as 
against an independent title distinct from that 
upon which the recorded instrument is based: 
Rankin v. Miller, 43-11. 

The record of a deed from a person not con
nected wi th the record chain of title will not 
charge a subsequent purchaser with notice of 
the rights of such gran tor : Huber v. Bossart, 
70-718. 

M o r t g a g e e : A mortgagee of real property 
is a purchaser within the meaning of the pro
visions relating to recording: Porter v. Green, 
4-571; Seevers v. Delashmutt, 11-174; Hewitt 
v, Rankin, 41-35; Koon v. Tramet, 71-132. 

From the moment the mortgagee parts with 
his money on the strength of the mortgage he 
is considered as occupying as high ground as 
an absolute purchaser, and is within the pro
tection of the statute as a purchaser: Barney 
v. McCarty, 15-510. 

So, where a prior mortgage, given to secure 
a joint note of mortgagor and another who 
was in fact a surety, was paid off by such 
surety, held, that although between the surety 
and the mortgagor the former was entitled to 
subrogation under such mortgage, yet a sub
sequent mortgagee without knowledge of tha t 
fact had a r ight to regard the payment by the 
surety as satisfaction, and such subsequent 
mortgagee would be protected against the 
mortgage: Patton v. Eberhart, 52-67. 

A t t a c h i n g c r e d i t o r : An a t tachment lien 
does not take precedence over a prior unre
corded conveyance of which the creditor had 
no notice: Norton v. Williams, 9-528; Savery 
v. Browning, 18-246; First Nat. Bank v. Hay'z-
lett, 40-659; Eldred v. Drake, 43-569. 

It is otherwise as to chattel mortgages: See 
notes to $ 3094. 

J u d g m e n t c r e d i t o r : The holder of a 
judgment lien is not a purchaser, and his claim 
is subject to prior equities and unrecorded in
struments : Norton v. Williams, 9-528; Bell v. 
Evans, 10-353; Seevers v. Delashmutt, 11-174; 
Hays v. Thode, 18-51; Chapman v. Coats, 26-
288; Stuart v. Ilines, 33-60, 100. 

A judgment lien does not take priority over 
an unrecorded mortgage, even though such 
unrecorded mortgage, by mistake, does not 
describe the land therein intended to be mort
gaged: Welton v. Tizzard, 15-495. 

A deed unacknowledged and unrecorded 
conveys title paramount to a subsequent judg
ment , and the same rule applies to an assign
ment for the benefit of creditors not acknowl
edged or recorded. A creditor cannot set up 
the fact of the want of registry of the deed of 
assignment to defeat assignee's title, for the 
reason tha t invalidity on that ground arises 
only as against a subsequent purchaser for 
value wi thout notice: Munsou v. Frazer, 73-
177. 

A judgment creditor or the assignee of a 
judgment is not protected against a prior 
equity if an action to enforce it is brought be
fore the sale: Rider v. Kelso, 53-367. 

Under a s tatute providing tha t no deed 
should be valid except between the parties, or 
between those having actual notice thereof 
until recorded, held, tha t the levy of an at
tachment or the lien of a judgment would 
take priority over an unrecorded conveyance: 
Brown v. Tuthlll, 1 G. Gr., 189; Hopping v. 
Burnam, 2 G. Gr.. 39. 

T h e p u r c h a s e r a t j u d i c i a l s a l e is bound 
to take notice of instruments recorded up to 
date of sale, although they may have been ex
ecuted prior to the levy: Chapman v. Coats, 
26-288; Thomas v. Kennedy, 24-397; Norton v. 
Williams, 9-528. 

A third person purchasing at a sale under 
a judgment is protected as fully as if he had 
purchased and taken a deed from the judg
ment debtor : Evans v. McGlasson, 18-150; 
Jones v. Brandt, 59-332. 

The judgment creditor purchasing a t the 
sale is entitled to protection as any other pul* 
chaser: Weaver v. Carpenter, 42-343. 
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At least this is true in the absence of any 
controlling equities: Evans v. McClasson, 18-
150; Halloway v. Plainer, 20-121; Butlerfield 
v. Walsh, 21-97; Wallace v. Bartle, 21-346; 
Walker v. Elston, 21-529; Goiver v. Doheney, 
33-36. 

If strong and controlling equities intervene 
they may perhaps be recognized by a court of 
equity as against the judgment creditor pur
chasing at Ids sale: Walker v. Elston, 21-529. 

But this rule by which a purchaser at ju
dicial sale is protected applies only in case of 
a sale of the legal title. When tiie sale is of 
an equity, the purchaser takes only such 
equity, if any, as the defendant may actually 
have: Wallace v. Bartle, 21-346; Churchill v. 
Morse, 23-229. 

Hei r : A purchaser from the heir is pro
tected against a prior unrecorded deed of the 
ancestor: MeClure v. Tollman, 30-515. 

The heir himself is not protected against 
unrecorded deeds of his ancestor: Morgan v, 
Corbin, 21-117. 

The heir takes subject, also, to an unre
corded contract to convey, made by his ances
tor : Montgomery v. Gibbs, 40-052. 

Devisees of the owner of the naked legal 
title, who have full knowledge of the posses
sion of the property by one having the equi
table title thereto, can occupy no better posi
tion than their testator, and will take subject 
to the same equities existing against him: 
Peters v. Jones, 35-512. 

IV. FOE VALUABLE CONSIDERATION. 

P u r chasers for a considerat ion: This 
section implies that, except as to subsequent 
purchasers for a valuable consideration, in
struments affecting real estate are not ren
dered invalid for the reason that they have not 
been recorded. To entitle a purchaser to 
priority over a prior purchaser who has failed 
to record his deed, the subsequent grantee 
must have purchased for a valuable considera
tion and without notice of the rights of the 
first purchaser: Sillyman v. King, 36-207. 

P a y m e n t before not ice : In order that 
the purchaser may hold property discharged of 
a prior lien or charge he must have paid the 
purchase money before notice: Cummings v. 
Tovey, 39-195. 

A subsequent mortgagee will have priority 
over an earlier mortgage only where he has 
not had notice of such prior mortgage until 
after the completion of the contract or the 
payment of the money. The fact that the 
terms of the transaction have been agreed upon 
before notice is received by him will not en
title him to protection: English v. Waples, 
13-57. 

Extens ion of t ime : Where a purchase 
money mortgage, by reason of defective de
scription, did not affect a subsequent mort
gagee with notice, and such subsequent 
mortgagee, although taking his mortgage for 
a precedent debt, in consideration thereof ex
tended the time of payment, and also bought 
in another mortgage on the same property, 
held, that the second mortgagee had a prior 
lien: Port v. Embree, 54-14. 

Where a mortgage is given as security for 
an antecedent debt, and the time is extended, 
such extension will be sufficient consideration 

to constitute the mortgagee a purchaser for 
value, and entitle him to protection : Sullivan 
Savings Institution v. Young, 55-132; Davis 
v. Luikieweitz, 72-254; Koon v. Tramel, 71-132. 

S u r r e n d e r of s ecu r i ty : The surrender of 
a security for an indebtedness due from the 
grantor to the grantee is sufficient to make the 
grantee a purchaser for value as against third 
parties: Seymour v. Harrison, 20-592. 

Pre -ex is t ing indeb tedness : Where a 
mortgage is given to secure a pre-existing in
debtedness and not in consideration of any 
extension of .time, the mortgagee, even with
out notice ot a prior unrecorded mortgage, 
does not acquire any rights superior thereto: 
Phelps v. Fodder, 61-340. 

The mere expense of r e c o r d i n g the 
mortgage will not be sufficient to render the 
holder thereof a holder for value: Ibid. 

Actua l p a y m e n t is in general necessary to 
the character of a bona fide purchaser for 
value. The giving of security and executing 
a bond is not sufficient: Kitteridge v. Chap
man, 36-348. 

The execution of notes and a mortgage se
curing them will not constitute payment if the 
notes, though negotiable, remain in the hands 
of the person from whom title was acquired: 
Rush v. Mitchell, 71-333. 

One who purchases property agreeing to pay 
a mortgage thereon as a part of the purchase 
money does not thereby acquire priority over 
the lien of a judgment upon the premises, even 
though such lien is subsequent to that of the 
mortgage paid: First Nat. Bank v. Thompson, 
72-417. 

P a y m e n t after no t ice : A purchaser of 
property who gives a mortgage back for the 
entire purchase money, and before making' any 
payment thereon has notice of the title of a 
prior purchaser by unrecorded deed, cannot be 
protected as against such title. He is in a con
dition to refuse payment, and if he makes 
payment must be regarded as having made it 
voluntarily and with notice: Brady v. Otis, 
40-97. 

The fact that a purchaser in good faith has 
paid only a part of the purchase price cannot 
render him liable in any manner different from 
the liability which he assumed as to his 
grantor, but he may as to the purchase money 
unpaid, upon being indemnified against any 
liability, be required to pay the consideration 
to the person equitably entitled thereto : Ma-
comber v. Peck, 39-351. 

A party claiming under one who has assumed 
and paid a mortgage as part of the purchase 
price of the land cannot set up such claim as 
against the lien of a judgment of which the 
parties both had constructive notice: Good
year v. Goodyear, 72-329. 

Pa r t i a l p a y m e n t of the purchase money 
before notice, although not sufficient to vest 
the vendee with the character of a bona fide 
purchaser as regards the entire estate, will en
title him to invoke the aid of equity to the ex
tent of reimbursement for the amount actually 
paid: Kitteridge v. Chapman, 36-348. 

The claimant of a lien who has not paid any 
value therefor cannot be regarded as a good 
faith purchaser, but if he has paid a portion of 
the amount for which he claims a lien he may 
assert his lien to the extent of the sum paid: 
O'Brien v. Harrison, 59-686. 
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Recital of. consideration in deed: The 
grantee of a fraudulent purchaser has the bur
den of proof cast upon him to show that he 
purchased in good faith and for a valuable 
consideration, and the recital of a valuable 
consideration in the deed is not evidence of 
payment thereof as against the person relying 
upon the fraud to defeat the conveyance. Such 
a recital is evidence only as between the par
ties and parties claiming through or under 
t h e m : Sillywan v. King, 36-207; Falconbury 
v. Mcllravy. 36-488; Rush v. Mitchell, 71-333. 

The recital in a war ran ty deed that a con
sideration named was paid by grantee to 
grantor is not sufficient as against the holder 
of a prior title, who is a stranger to the con
veyance, to show that the grantee is a pur
chaser for value; Ilog'lon v. Green, 56-733. 

B u r d e n of proo f as t o p a y m e n t of c o n 
s i d e r a t i o n : Where the grantee of one who 
has purchased in fraud of the rights of a prior 
purchaser claims to be a bona fide purchaser 
without notice and for value, the burden of 
pr vmg the payment of the consideration be-
i » r' notice ot the fraud is upon him : Sillyman 

. .i.ig, 36-207; Throckmorton v. Rider, 42-84; 
Light o. West, 42-138; Anderson v. Back, 66-
49J. 

So where plaintiff relied upon an unrecorded 
d< ed, and alleged tha t defendant, a subsequent 
purchaser, had notice thereof, held, that plaint-
ui\> deed made a prima facie case, and that 
the burden was upon defendant to show that 
iK' paid a valuable con jde ia t ion in order to 
defeat plaintiffs t i t le : Nolan v. Grant, 53-
; ;<)->, 

A purchaser claiming protection against a 
previous conveyance not properly recorded 
has the burden of proving tha t he is an inno
cent purchaser for va lue : Fogg v. Holcomb, 
61-621. 

If a purchaser is affected with notice the 
burden is upon his vendee, claiming to be an 
innocent purchaser, to show his own good 
ta i th and that he paid value: Davis v. Nolan, 
49-68-3; Hume v. Franzen, 73-25. 

A party claiming to be an innocent pur
chaser for value without notice has the bur
den to prove such facts: Gardner v. Early, 
12-518. 

Whore in an action to foreclose a mortgage 
.1 s>ab-equ.o.\t gri 'ntee is made a party, and he, 
by cioss-bill, sets up the fact that he had no 
notice, actual or constructive, ot the existence 
ot the mortgage, and the plaintiff in answer
ing ouch cross-bill avers Inafc the mortgage 
was property acknowledged and recorded, and 
that deiendant had notice thereof, the fact 
) hat derendam was a purchaser for value, not 
being put in issue, will be presumed in the ab
sence of evidence to the contrary on the part 
( £ ij.e plaintiff: .Jones v. Berkshire, 15-248. 

Also Iw/ci, tha t if it had been alleged by 
pLnntiff that defendant, the subsequent pur
chaser, was not a purchaser for value, and the 
answ er bdd denied such allegation, the burden 
of proof woul i inu e been upon the plaintiff 
to establish j t : Ibid. 

Where try nrLiako a mortgage is executed 
npon different property than that intended to 
be covered, so that it cannot be enforced 
against the property intended unti l corrected 
by the parties or reformed in equity, the mort
gagee under a subsequent mortgage upon the 

property does not have the burden of proving 
consideration and want of notice in order to 
establish his priority over the mortgage in
tended to have been executed on the same 
proper ty: Davis v. Lutkiewiez, 72-254. 

V. W I T H O U T NOTICE. 

A c t u a l n o t i c e : A person having actual 
knowledge of an unrecorded instrument is 
bound thereby as fully as if the same were 
properly recorded: Dussawme v. Burnett. 5-95, 
104; Wilson v. Holcomb, 13-110; Coe v. Win
ters, 15-481. 

Actual notice of an outstanding conveyance 
takes the place of an acknowledgment and re
cording: Miller v. Chittenden, 2-315, 360. 

A grantee having actual notice of an out
standing mortgage cannot take advantage of 
any defects in the recording thereof: Coe v. 
Winters, 15-481. 

A purchaser who, upon examination of the 
records, would have seen that the party from 
whom he purchased had no title to convey, 
and that the at torney in fact who attempted 
to convey had no power to do so, held not to 
be an innocent purchaser: Switz v. Black, 45-
597. 

In order that a purchaser mav be protected 
against a proceeding to set aside the convey
ance of the property to his grantor as being 
in fraud of creditors, he must not only have 
paid a valuable consideration, but must have 
bought in good faith and without notice oi 
the defects in the t i t le: Cooley v. Brown, 30-
470. 

A mortgagee with knowledge of the exist
ence of a prior unrecorded mortgage cannot, 
by assignment of his own mortgage alter the 
record of such prior mortgage, confer upon 
his assignee equities superior to that of the 
prior mor tgage: Sims v. Hammond, 33-368. 

The fact tha t a mortgagee placed his own 
mortgage on record before the recording of an 
earlier one gives him no priority if he has act
ual notice of such prior mor tgage: Bell v. 
Thomas, 2-384. 

Where a purchaser of land from one having 
the apparent ti t le had notice of a mortgage 
executed to such person, by another, upon the 
same land, held, tha t by such knowledge he 
was affected wi th notice of an unrecorded 
conveyance to the person by whom such mort
gage was executed: Clark v. Holland, 72 -34. 

W h a t su f f i c i en t n o t i c e : A purchaser will 
be affected by such notice as would be suffi
cient to put a reasonable m a n upon inquiry: 
English v. Waples, 13-57. 

Notice is either knowledge or having the 
means of knowledge, although such means 
mav not be used: JEtna L. Ins. Co. v. Bishop, 
69-645. 

Statements made to a grantee by parties 
claiming to have prior unrecorded deeds to 
the property will constitute notice, although 
such statements are not believed: Hamilton 
v. Sndtlt, 57-15. 

Facts in a particular case held sufficient to 
impute notice to a subsequent mortgagee that 
the indebtedness under a prior mortgage, 
though changed in form, was not paid: 
Heivel'j v. Matteson, 54-505. 

Facts in a part icular case held sufficient to 
prove that a purchaser had notice of a prior 
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unrecorded conveyance: Davis v. Nolan, 49-
683. 

In a particular case, held, that the fact that 
the grantee had notice that another person set 
up a claim to the premises, although not in
formed of its precise extent and nature, was 
sufficient to affect him with notice of a result
ing trust in favor of such person: Zuver v. 
Lyons, 40-510. 

The fact that a party takes a mortgage upon 
property from one claiming to be the owner 
ot such property under an unrecorded deed 
will not put him upon inquiry as to the rights 
of other persons in the premises: Davis v. 
Lutkiewiez, 72-254. 

Vague r u m o r s and suspicions, or gen
eral assertions made by strangers to the title, 
upon hearsay, will not be sufficient. The no
tice must be such as to bind the conscience of 
the party and put him upon such inquiry as 
would lead to the knowledge of the rights 
with which he is to be affected. But if he 
know of such rights, or fraudulently abstain 
from knowing them, he is not a bona fide pur
chaser: Wilson v. Miller, 16-111. 

A simple disclaimer, by execution defendant, 
of having any interest in the property levied 
upon as his, will not put the officer upon in
quiry as to its ownership: West v. St. John, 
63-287. 

Under a former statute making an unre
corded instrument valid only as between the 
parties thereto and such persons as should 
have actual notice thereof, held, that some
thing more than mere rumor or knowledge of 
lacts calculated to put a party on inquiry was 
requ ired to constitute actual notice: Wihelm 
v. Mertz. 4 G. Gr., 54. 

And under the statute last referred to, held, 
that the actual notice therein required could 
only be communicated by express information 
to, or personal service upon, the party inter
ested in the notice, and that constructive or 
implied notice from possession or acts of own
ership were not sufficient: Hopping v. Bur
net m, 2G. Gr., 39. 

Further as to what constitutes notice, see 
notes to § 3094. 

At t achment : A purchaser in good faith 
for value from one to whom property has been 
fraudulently conveyed is not affected by an 
attachment in a suit against the grantor in 
such fraudulent conveyance: Eldred v. Drake, 
43-569. 

An entry in the incumbrance book of an 
attachment of an equitable interest in land, 
which interest does not appear of record, will 
not constitute notice to a vendee or mortgagee 
of the person holding the legal title: Farmers' 
Nat. Bank v. Fletcher, 44-252. 

Grantee of bona fide pu rchase r : A 
pui chaser from a grantee who has taken a 
conveyance in good faith for value without 
notice of equities or defenses will be protected 
even though he himself had notice of such 
equities or defenses: Ashcraft v. De Armond, 
44-229. 

One who holds title as an innocent pur
chaser free from equities as against his grantor 
may convey to a purchaser who has knowl
edge of such equities as good a title "as he 
himself has: Mast v. Henry, 65-193; CJiambers 
v. Hubbard, 40-432; Rogers v. Hussey, 36-664; 
East v. Pugh, 71-162. 
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To affect a purchaser with fraud in a con
veyance through which he claims title, it 
must appear that the respective grantees in
tervening between the fraudulent conveyances 
and the grantee in question had notice of such 
fraud: Brace v. Reid, 3 G. Gr,, 422. 

Assignee of mor tgage : A mortgagee with 
knowledge of the existence of a prior unre
corded mortgage cannot, by assignment of 
his own mortgage after the record of such 
prior mortgage, confer upon his assignee 
equities superior to that of the prior mort
gage : Sims v. Hammond, 33-368. 

P u r c h a s e r b y qu i t c l a im: A purchaser 
by quitclaim deed is not entitled to be consid
ered a bona fide purchaser, and does not, 
therefore, acquire priority over equities or un
recorded conveyances which are valid against 
his grantor: Smith v. Dunton, 42-48; Wight-
man v. Spofford, 56-145; Kaiser v. Waggoner, 
59-40; Laraway v. Larue, 63-407; Fogg v. 
Holcomb, 64-621; Butler v. Barkley, 67-491; 
Bradley v. Cole, 67-650; Postel v. Palmer, 71-
157; Rush v. Mitchell, 71-333. But apparently 
contra, see Pettingill v. Devin, 35-344, 354. 

A purchaser by quitclaim from the holder 
of a tax title which is void for fraud cannot 
claim protection against such fraud as an in
nocent purchaser: Watson v. Phelps, 40-482; 
Besore v. Dosh, 43-211; Springer v. Bartle, 
46-688. 

A party holding under a quitclaim deed is 
chargeable with notice of all the infirmities of 
the title acquired thereby: Besore v. Dosh, 
43-211. 

A party purchasing simply the right which 
his grantor has takes subject to all claims 
against such grantor: Arnold, v. Grimes, 2-1. 

A purchaser of property receiving convey
ance of it by quitclaim deed for a considera
tion very much less than its value, with no
tice at the time that the land is claimed by 
another who has paid taxes thereon from the 
date of his conveyance, which is of record, 
takes with notice of such conflicting convey
ance: Ross 0. Loomis, 64-432. 

A quitclaim deed to a person who knows 
that his grantor has no title to or interest in 
the property does not vest in the grantee any 
right whatever: Curtis v. Smith, 42-6t>5. 

A purchaser by quitclaim deed for an 
amount much less than the actual value of 
the property is not protected as a bona fide 
purchaser. Neither is the purchaser from him 
thus protected who has knowledge of the nat
ure and consideration of the deed under whidb. 
his grantor holds: Hume v. Franzen, 73-25. 

A deed which does not purport to convey 
the property, but quitclaims the grantor's 
right, title, interest and estate therein, is a 
quitclaim deed, and the grantee therein can
not be regarded as a purchaser without notice 
of equities affecting grantor's title: Wight-
man v. Spofford, 56-145. 

Pu rchase r b y w a r r a n t y from qu i t c l a im 
p u r c h a s e r : A purchaser by warranty deed 
Irom the grantee in a quitclaim deed is enti
tled to protection, and is not affected by unre
corded conveyances or outstanding equities of 
which he has no notice: Winkler v. Miller, 54-
476; Raymond v. Morrison, 59-371; Huber v. 
Bossart, 70-718. 

K'otiee t o agen t : Notice acquired by an 
agent previous to the time of agency and 
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while negotiating with reference to property 
for himself, and not shown to be present in 
the mind of the agent at the t ime of acting as 
such, in reference to the same property, will 
not be deemed notice to the principal: Lunt 
v. Neeley, 67-97; Yerger v. Barz, 56-77. 

The person for whom laud is purchased by 
a,n agent or trustee is charged with notice of 
equities with which the agent or trustee is af
fected: Butler v. Barkley, 67-491. 

N o t i c e i m p a r t e d toy p o s s e s s i o n ; r i g h t s 
a n d e q u i t i e s of p o s s e s s o r : One who pur
chases land while it is in the actual possession 
of another takes it with notice of all the exist
ing rights and equities of the person in posses
sion: Sears v. Munson, 23-380; Eli v. Gridley, 
27-376; Harper v. Perry, 28-57; White v. Butt, 
32-335; Phillips v. Blair, S8-M9;Dayv. Loivn, 
51-364. 

The possession of a vendee under parol con
tract of purchase operates as constructive no
tice of his r igh ts : Baldwin v. Thompson, 15-
504; Watrous v. Blair, 32-58. 

A purchaser of real estate in the possession 
of a third person is bound to take notice of 
such person's title to the possession, whether 
such title be legal or equitable: Moore v. 
Pierson, 6-279. 

The principle upon which one buying real 
estate in actual possession of a third person 
takes it subject to his equities is that good 
faith and reasonable prudence in dealing re
quire the purchaser to inquire of such person 
w h a t claim he asserts to the property, and the 
law conclusively presumes that the purchaser 
has acquired all the information which a 
timely and prudent inquiry would have given 
h i m : Rogers v. Hussey, 36-664. 

Where a mortgagee took his mortgage with 
knowledge of possession -by a third person, 
and of the fact that deeds were missing from 
the chain of title assumed by the record, held, 
sufficient to affect him with notice that the 
title was not perfect: Jewell v. Reddington, 
57-92. 

The purchaser of land in the possession of 
one who holds an equitable tith? thereto, and 
has erected valuable improvements thereon, 
has constructive notice of the latter 's rights 
and equities: Van Orman v. Merrill, 27-476. 

A subsequent purchaser is affected with no
tice of the title of a person in possession, al
though the conveyance under which he claims, 
by mistake in the record, does not afford con
structive notice: Hubbard v. Long, 20-149. 

Possession under a deed is constructive no
tice to all parties of the rights of the grantee 
to the same extent as if the deed had been 
duly placed on record: Simmons v. Church, 
31-284. 

Possession by grantee under an unrecorded 
deed held sufficient notice to a subsequent 
mortgagee of grantor, whose mortgage by 
mistake covered the premises conveyed: Gum 
v. Equitable Trust Co., 1 McCrary, 51. 

"What su f f i c ien t p o s s e s s i o n : Possession 
of a portion of a t ract of land imparts notice 
of the claim to the whole tract covered by the 
title or equity under which the land is held: 
Waiters v. Connelly, 59-217; Nolan v. Grant, 
51-519. 

Possession of a tract of prairie land under a 
conveyance covering such land and a small 
t ract of uninclosed wofdland, held not to 

amount to constructive possession of the wood
land : Zent v. Picken, 54-535. 

L. sold two lots to L\ , and executed his bond 
for a deed, which was not recorded; D. built 
a house upon one lot, and a shed or stable in 
the alley near the line of the other; neither 
lot was fenced, and both were used together; 
while the property was in this condition, L. 
sold the two lots to T., who had no actual no
tice of the rights of D . ; held, tha t there was 
no constructive notice to T. of D.'s equities in 
the unimproved lot: Dickey v. Lyon, 19-544. 

There may be possession in fact of unim
proved and uninclosed land : Laugworthy v. 
Myers, 4-18. 

Where a person claiming land exercises 
acts of ownership over it, by the use of it for 
the purposes to which it is adapted, such pos
session is sufficient to affect a purchaser with 
notice of his r igh ts : Clement v. Perry, 34-564. 

Where a person claiming land goes upon it 
and plows a furrow around it, which act is 
regarded as an assertion of claim in the neigh
borhood, he has such possession as to consti
tu te notice to a subseuuent purchaser: Buck 
v. Holt, 74-294. 

T i m b e r l a n d : In a particular case, field, 
tha t the circumstances were such as to affect 
a subsequent purchaser with notice of t r • 
r ights of an owner in t imber land not actuahy 
occupied by him, the conveyance of whicn 
did not constitute constructive notice by rea
son of a mistake in the deed and record: Hub
bard v. Long, 20-149. 

Facts in a particular case, such as that 
plaintiff drove trespassers from timber land, 
took wood cut by them, etc., held sufficient 
to establish possession in him which would 
operate as notice to subsequent purchasers: 
Nolan v. Grant. 51-519. 

Such use of timber lamd as it is susceptible 
of, such as cutt ing timber therefrom, etc., is 
sufficient possession to constitute notice: Spil-
ler v. Scofield, 43-571. 

P o s s e s s i o n b y a t e n a n t is sufficient to put 
a subsequent purchaser upon inquiry as to the 
rights and equities of the landlord: Nelson 
v. Wade, 21-49. 

Possession by a tenant is constructive notice 
of the title of the landlord: Dickey v. Lijon, 
19-544. 

E i g h t of l e s s e e i n p o s s e s s i o n : Under 
particular facts, held, t ha t a party contracting 
with reference to real property was affected 
with notice of the rights oi a lessee in posses
sion : Leebriek v. Stahle, 68-515. 

P o s s e s s i o n b y l e s s e e u n d e r a m i n i n g 
l e a s e , indicated by his having windlasses, 
tools, etc., on the premises for the prosecution 
of his business, held sufficient to constitute no
tice to a purchaser; and held further, tha t leave 
obtained by such lessee t rom such purchaser, 
to work the mine to a limited extent, did not 
amount to a relinquishment of his lull rights 
under the lease, such consent having been 
obtained on account of a threat of the pur
chaser to stop further work : Chamberlain v. 
Collinson, 45-429. 

P o s s e s s i o n n o t i c e of w h a t : Possession 
under a recorded conveyance is not notice of 
rights existing prior to and independent of 
the cohveyance: Rogers v. Hussey, 36-664. 

Therefore, held, tha t a purchaser at judicial 
sale under a judgment antedating the convey-
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ance of the legal title from the judgmen t 
debtor to the party in possession was not 
affected with notice of an equitable tit le in 
the party in possession, existing prior to the 
judgment : Bonnell v. Allerton, 51-166. 

Where a vendee of property in the posses
sion of another made inquiry of the par ty in 
possession as to the claims upon the property, 
and such party disclaimed any right or inter
est therein, and the fact of such possession 
was accounted for by facts stated by the 
vendor showing no interest or r ight of posses
sion in such party, held, tha t the vendee was 
not affected with notice of any equity in such 
possessor: Gavin v. Middleton, 63-618. 

While possession of realty is notice to pur
chasers at least so far as to put the vendee 
upon inquiry to ascertain upon what r ight the 
occupant holds, this rule is not extended so 
far as to give notice of the defects in his ti t le 
nor of the defects in the title paramount to 
the person in possession: Suiter v. Turner, 10-
517. 

Possession after foreclosure: Where a 
party originally holding under a deed was 
found iu possession after the sale of the prop
erty under foreclosure of a mortgage and the 
expiration of the t ime for redemption, held, 
tha t such possession was sufficient notice of a 
claim adverse to the deed made in pursuance 
of the sale: Wrede v. Cloud, 52-371. 

Under conveyance from tenant in 
c o m m o n : Although possession is to be con
strued with reference to the right under 
which the person in possession claims to hold, 
yet, where a grantee from one tenant in com
mon of a portion of the common premises by 
metes and bounds had shown by unequivocal 
acts that lie understood and claimed his r ight 
to the premises to be absolute, held, tha t a 
purchaser from the tenant in common wi th 
knowledge of the facts and circumstances 
was affected with notice of the adverse claim 
of the person in possession: Laraway v. La
rue, 63-407. 

Continuance in possession by a party 
who, as owner, has executed a conveyance, 
will not constitute notice of his want of ca
pacity to make such conveyance: Ashcraft v. 
De Armond, 44-229. 

The rule that possession is constructive 
notice of the rights of the par ty in possession 
applies only to a case where the equities of the 
parties are independent of or adverse to the 
legal title or record, and possession by the 
grantor after a full conveyance is not con
structive notice to subsequent purchasers of 
any right reserved in the land of the g ran to r : 
Koon v. Tramel, 71-132. 

Possession by husband or wife: Where 
the purchaser of real estate pays the purchase 
money and enters into actual possession of 
the property, a subsequent mortgagee of the 
vendor will be charged with notice of the 
rights of such purchaser, whether such pos
session be by the husband or wife: Hum
phrey v. Moore, 17-193. 

Where the husband is in possession and 
control of land, such possession will not con
stitute notice of a claim of the wife to the 
land, although he is, in fact, acting as her 
agen t : Thomas v. Kennedy, 24-397. 

Possession by married woman: The 
rule that a wife's possession jointly with her 
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husband will not impart notice of equi t ies 
which she holds against him, to one acqui r 
ing title from the husband, does not app ly to 
a possession by a married woman whe re an
other member of the family, such as a son, 
holds the legal title. Such possession wi l l be 
notice of her r igh t s : Iowa Loan & Trust Co. 
v. King, 58-598. 

E a s e m e n t : Where a t the t ime of t h e pur
chase of land a ditch was being const ructed 
thereon by a railway company for t h e im
provement of its r ight of way, held, t h a t a 
purchaser was affected with knowledge of t he 
contract between his grantor and the ra i lway 
company: Cook v. Chicago, B. & Q. R. Co. 
40-451. 

R e c i t a l s i n t i t l e d e e d s : A purchase r is 
charged with notice of anyth ing appear ing in 
any part of the deeds or ins t ruments which 
prove and constitute the title, which is of such 
na tu re tha t if brought directly to his knowl
edge, it would amount to actual no t i ce : State 
v. Shaw, 28-67; Clark v. Stout, 32-213. 

A grantee is charged wi th notice of t h e re
citals and conditions of the deed u n d e r which 
his grantor claims title, a l though the re is a 
mistake in such recitals, provided it contains 
enough to put a prudent m a n upon i n q u i r y : 
Mosle v. Kuhlman, 40-108. 

The mortgagee is bound to know of recitals 
in the conveyances to the mortgagor, affecting 
the title of such mortgagor, whether t he mort
gagee see such conveyances or n o t : JEtna L. 
Ins. Co. v. Bishop, 69-645. 

The reference in a mortgage by w a y of ex
ception to another mortgage of a ce r t a ' n 
amount affects the mortgagee with not ice of a 
prior mortgage for tha t amount , a l though the 
prior mortgage is not recorded: Clark v. Bui-
lard, 66-747. 

Where the conveyance by which a mort
gagor holds title refers to a contract, t he mort
gagee will be held affected with notice of the 
te rms of such contract and any equity arising 
therefrom: Hall v. Orvis, 35-366. 

Where property was incorrectly described in 
a conveyance under which a grantor claimed 
title, but was there designated by the same 
description as in a prior recorded, mor tgage 
upon the property, held, tha t the gran tee of 
such grantor had notice of the ident i ty of the 
property in both instruments , and was there
fore affected wi th notice of the m o r t g a g e : 
State v. Shaw, 28-67. 

The fact tha t one of the notes covered by a 
mortgage is omitted in the record thereof will 
not relieve the purchaser from the lien of the 
mortgage as to the amount of such note, 
where the aggregate amount of the hen as re
cited in his deed referring to such mortgage is 
correct: Dargin v. Beeker, 10-571. 

The grantee is affected with notice of a 
stipulation in a conveyance to his grantor tha t 
such conveyance is made subject to the lien of 
a mortgage, which the grantee in such prior 
conveyance does not under take personally to 
pay : Iowa Loan & Trust Co. v. Mowery,'67-
113. 

R e c i t a l s n o t c o n s t i t u t i n g n o t i c e : Where 
a deed recited the existence of a t rust deed 
upon the property, and tha t it was paid and 
satisfied, held, t ha t such recital did not charge 
the grantee with notice of a lien arising under 
such t rust deed: Newman v. Samuels, 17-528. 
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The fact that a mortgage contains covenants 
of warranty does not amount to notice that it 
is to have priority of lien over another mort
gage which is prior in t ime and first recorded: 
Vandereook v. Baker, 48-199. 

A statement in a deed that it was made 
" p e r agreement of" a certain date does not 
constitute a sufficient incorporation of such 
agreement into the deed as to make the terms 
of the agreement binding upon a subsequent 
grantee of the property conveyed: Close v. 
Burlington' C. R. & N. R. Co., 64-149. 

P u r c h a s e r w i t h o u t n o t i c e : A bona fide 
purchaser for a valuable consideration without 
notice may acquire an interest in land free 
from any equity or t rust with which it was 
charged in the hands of the grantor: Hewitt 
v. Rankin, 41-35. 

One who purchases from the holder of the 
legal title and takes a conveyance without 
notice of outstanding equities, paying a valu
able consideration, takes the property divested 
of such equities or any liens thereon. So held 
as to a vendee from the holder of the legal 
ti t le subsequent to a judgment against the 
equitable owner, but without notice of such 
equitable ownership: Farmers' Nat. Bank v. 
Fletcher, 44-252. 

Under evidence in a particular case, held, 
tha t the purchaser of real property from the 
vendee thereof took without notice of fraud 
in the original conveyance from vendor to 
vendee, and should be protected: McDonald 
v. Hardin, 55-620. 

Under the facts in a particular case, held, 
t ha t the assignee of a mortgage which was in 
tact , and as shown by the record, filed prior 
to the filing of another mortgage which by 
agreement of the parties was to have been the 
first recorded and treated as a first hen, was 
not chargeable with notice of the agreement 
between such parties, and was entitled to prior
ity : Cook v. Stone, 63-352. 

The failure to record a town plat until after 
the date and record of a mortgage on lots 
therein, held not sufficient to put a party upon 
his inquiry so as to charge him with knowl
edge of facts within the possible range of such 
inquiry : Stewart v. Huff, 19-557. 

The fact that the grantee in a conveyance, 
made in accordance with a plat not yet re
corded, has knowledge of a change in the plat 
before the recording thereof, does not estop 
h im from claiming the land originally con
veyed : Walrous v. Blair, 32-58. 

A mortgage subsequent in date will take 
priority over any earlier mortgage unless the 
mortgagee had notice of such prior mortgage. 
Facts m a case considered and held insufficient 
to prove notice: Brazleton's Adm'r v. Brazle-
ton, 16-417. 

D e e d a b s o l u t e i n f o r m : A purchaser from 
the grantee under a deed absolute upon its 
face, who takes without knowledge of any 
equities between the original parties, is pro
tected, although the instrument itself merely 
constituted a t ru s t : Gray v. Coan, 40-327. 

A purchaser with notice of equities in 
a third par ty takes subject to such equities: 
Harris v. Stone, 15-273. 

A purchaser with notice of a right in an
other is in equity liable to the same extent 
and m the same manner as the person from 

whom he made the purchase: Phillips v. 
Blair, 38-649. 

One who purchases an estate after notice of 
a prior equitable r ight thereto makes himself 
a mala fide purchaser, and will not be enabled 
by gett ing the legal title to defeat the equi
table interest: Mitchell v. Peters, 18-119. 

A purchaser will not be protected against a 
prior deed which misdescribes the property, if 
he had actual notice of the prior grantee's 
equities, or such notice as would put a prudent 
man upon inquiry: Nelson v. Wade, 21-49. 

T r u s t s : The purchaser of land with notice 
that his grantor holds the same in t rust takes 
subject to the trust, and will be required to 
restore the estate for the purposes thereof: 
Zuver v. Lyons, 40-510. 

Though the conveyance to a trustee is abso
lute in form, a purchaser from the trustee, 
with knowledge of the trust, takes subject 
thereto: Sleeper v. Iselin, 62-583. 

M o r t g a g e : One purchasing subject to a 
mortgage of which he has knowledge, and the 
amount of which is dependent upon the 
amount of the indebtedness remaining unpaid 
after the exhaustion of a prior mortgage, can
not claim to be an innocent purchaser free 
from the lien of such mortgage: Kellogg v. 
F'razier, 40-502. 

A subsequent mortgagee with notice of the 
prior mortgage does not acquire priority by 
the fact that the mortgagor fraudulently ap
plies the money received from such junior 
mortgagee to the satisfaction of another mort
gage of which the junior mortgagee has no 
notice, instead of to the mortgage of which he 
has notice: Barber v. Lyon, 15-37. 

N o t i c e of i n v a l i d c l a i m : One who ac
quires a legal ti t le to lands with notice of an 
equity held by another who has the land sub
ject to such equity, and conversely one who 
acquires a legal title without notice of an out
standing equity, holus the land free from the 
equitable t i t le ; but one who acquires an in
valid legal title will not hold the land against 
another who has a valid legal title accom
panied by the r ight in equity to the land on 
the ground that the first had no notice of the 
legal title and equity of the las t : Fallon v. 
Chidester, 46-588. 

Burden of proof as to notice: A party 
claiming to be protected as an innocent pur
chaser wi thout notice and for value has the 
burden of proving such allegation: Kibby v. 
Harsh, 61-196. 

Where the defendant in an action to fore
close a mortgage set up a prior unrecorded 
mortgage, alleging that the plaintiff had no
tice of such prior mortgage, held, tha t the de
fendant alleging the fact of notice had the 
burden of proof: McCormick v. Leonard, 38-
272. 

In a contest between a mortgagee claiming 
to have taken his mortgage without notice of 
a prior unrecorded mortgage, and the prior 
mortgagee, the burden of showing notice on 
the part of the subsequent mortgagee is upon 
such prior mortgagee: Hoskins v . Carter, 66-
638. 

A. similar principle is applicable as between 
the mortgagee and the holder of a mechanic's 
lien whose s tatement has not been filed within 
the time required by l aw: Ibid. 
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The burden of showing bad faith, on 
t he part of a purchaser by warranty deed suf
ficient to affect him with notice of unrecorded 
conveyances is upon the par ty asserting such 
bad fa i th : Raymond v. Morrison, 59-371. 

The evidence in a particular case held not 
sufficient to show bad faith : Ibid. 

Whetner , if payment of consideration is 
shown by a subsequent purchaser claiming to 

3113. Acknowledgment. 1942. 

be wi thout notice of a prior conveyance, w a n t 
of notice will be presumed, quaere: Nolan v. 
Grant, 53-392. 

Whore a purchaser has t aken w i t h ac tual 
notice of a prior unrecorded dee i, t he burden 
of proof is upon his vendee, claiming to be an 
innocent purchaser wi thout notice, to show 
his own good faith and tha t he paid va lue : 
Davis \v. Nolan, 49-683. 

It shall not be deemed lawfully re
corded, nnless it has been previously acknowledged or proved in the manner 
herein prescribed. [ R , § 2221; 0., '51, § 1212.] 

36-22; Woods v. Banks. 34-599; Reynolds v. 
Kingsbury, 15-238; Brewer's Estate v. Crow, 
4 G . Gr., 520. 

The fact that the recorder, in recording an 
acknowledgment which is defective by reason 
of the omission of an essential word, inserts 
such word so tha t the record appears perfect, 
will not cure the defect: Newman v. Samuels, 
17-528. 

The want of an acknowledgment cannot be 
made the ground for objecting to the iu t ioduc-
tiou ol the ins t rument m evidence. I t would 
be valid as between the parties and also as to 
thi rd parties, provided notice could be brought 
home to such thi rd pa r ty : Jones v. Berkshire, 
15-248. 

While the acknowledgment is necessary for 
the admission of the instrument to record, it 
is not essential to its validity as between the 
parties or as to persons having notice in fact : 
Gould v. Woodward, 4 G. Gr., 82: Miller 
v. Chittenden, 2-315, 360; Blain v. Stewart, 
2-378; Dussaume v. Burnett, 5-95, 104; Br in
tern v. Seevers, 12-389; Haynes v. Seachrest, 
13-455; Carlelon v. Byington, 18-482; Simms 
v. Hervey, 19-27.3, 287; Lake v. Gray, 30-415; 
Morse v. Beall, 68-463. 

As to wha t is sufficient to constitute notice 
in fact, see notes to preceding section. 

If an instrument is defective in the acknowl
edgment the recording thereof does not im
part constructive notice: Willard v. Cramer, 

3 1 1 4 . I n d e x . 1913. The recorder must keep an entr}^ book or index, the 
pages of which are so divided as to show in parallel columns: 

1. The grantors; 
2. The grantees; 
3. The time when the instrument was filed; 
4. The date of the instrument; 
5. The nature of the instrument; 
6. The book and page where the record thereof mav be found; 
7. The description of the land conveyed, [li., § 2222; C , '51, § 1213.] 
See notes to next section. 

3 1 1 5 . E n t r i e s . 1944. The recorder must indorse upon every instrument 
properly filed in his ofiice for record, the time when it was so filed, and shall 
forthwith make the entries provided for in the preceding section, except that 
of the book and page where the record of the instrument may be found, and. 
from that time, such entries shall furnish constructive notice to all p^'sons of 
the rights of the grantee conferred by such instrument. [JR., § 2223; C , '51, 
§1214.] 

Failure to index or record: Although 
the instrument is filed, yet if, th rough fault 
of the officer or otherwise, it is not indexed or 
duly recorded, it will not constitute notice: 
Barney v. McCarty, 15-510; Barney v. Little, 
15-527; Whalleyv. Small, 25-184; Miller v. 
Bradford, 12-14: Noyes v. Horr, 13-570. 

The language of the acts of 1839 and 1840, 
providing that from the t ime the ins t rument 
" is filed in the recordei's office for record," it 
it shall constitute notice, simply fixed the t ime 
from which notice should date, but did not 
render the fifing alone sufficient to affect third 
persons with notice in case the further steps of 
indexing and lecordmg, as tequued by statute, 
were not t aken : Ibid. 

I n d e x i n g ; w h a t su f f i c i en t : If the grant
or's and grantee's names ai e given in the in
dex wi th the book ana page where the instru
ment is recorded, and the instrument is m iact 

there recorded, this, so far as the object of the 
recording act is concerned, is a substantial , 
though it may not be m all respects a hteial , 
compliance wi th the law. The record oook 
and the index book are not to bo considered as 
detached and independent books, and if the 
index makes the requisite reference the par ty 
will be affected with notice of any facts whicn 
either book contains with respecu to the title 
of the proposed grantor : hatney v. Little, 15-
527. 

If an ordinarily diligent search of the rec
ords v> ill bring to the inquirer knowledge of a 
prior incumbnuice or alienation, he is pre
sumed to know of it, assuming the ins t rument 
to be one which may p i o p u l y be i \corded. 
Tne Jaw charges the piopo^ed purchaser with 
a knowledge or all Tacts which or imaiy ex
amination ot t.ie records woiud have made 
h im cognizant of: Ibid. 
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Where the instrument is sufficiently indexed 
the defendants are charged with constructive 
notice of whatever appears of record, provided 
the instrument is one which, according to the 
s ta tute , can be deemed lawfully recorded: 
Greenwood v. Jenswold, 69-53. 

F a i l u r e t o i n d e x : Where there is an en-
tiro failure to index the filing and recording 
will not constitute notice: Barney v. McCarty, 
15-510; Gwynnv. Turner, 18-1. 

M i s t a k e i n r e f e r e n c e : But where there 
was a mistake in the reference in the index to 
the page of the record, and the examination 
of the index and the page of the record re
ferred to would have led. to a discovery of the 
correct page of the record, held, that the rec
ord would constitute notice: Barney v. Little, 
15-527. 

D e s c r i p t i o n i n t h e i n d e x : I t is not es
sentia! to ttie validity of the indexing that a 
particular description of tne property should 
be entered in the column for that purpose. An 
entry, such as " see record," or " part of lot," 
etc., will be sufficient: Calvin v. Bowvum, 10-
529; Bosticick v. Powers, 12-458; White v. 
Hampton. 13--59; Hodgson v. Looell, 25-97; 
Peirce v. Weave, 41-378." 

If the instrument covers two or more pieces 
of property, and in the column of the index 
for description only one of tbeiu is entered, 
the record wiil not be constructive notice as 
to the piece or pieces not entered or referred t o : 
Noyes v. Horr, 13-570; Stewart v. Huff, 19-557. 

Where an agreement, by which A. was to 
convey his interest in certain lauds to B. was 
duly recorded, A. being named in the index 
as grantor and B. as grantee, and in the col
u m n headed " Character of I n s t r u m e n t " the 
entry was "Agreemen t , " and in the entry 
headed "Descr ip t ion" the entry was " w i t h 
regard lo swamp and overflowed lands," held, 
tha t such indexing affected a subsequent pur
chaser with notice: American Emigrant Co. 
v. Call, 22 Fed. Rep., 765. 

M i s t a k e i n d e s c r i p t i o n : Where the in
dex misstates the section, township, or range ; 
the record will not constitute notice even 
though in addition to the siatement of the in
dex a refei ence is made to the record for a 
fuller description: Breed v. Conley, 14-269. 

So where a mortgage contained an entirely 
mistaken description and the index contained 
the same description, held, tha t a purchaser 
might leiy upon the index and was not charge
able with notice of the mortgage although 
there were recitals therein which showed that 
ic related to the land purchased: Scales v. Wil-
sey, 11-261. 

If a party is not charged wi th constructive 
notice by what appears m the index book he is 
not bound to look further and is not affected 
by what appears of record. So held as to a 
judgment hen where there was a mistake in 
the ent ry of the name in the index of judg
ments : Thomas v. Desuey, 57-58. 

Where the index erroneously describes the 
property, a subsequent purchaser will not be 
affected with notice, even though the exam
ination of the record of the instrument would 

8116. Arranged alphabetically. 
shall show the names of the respectiv 
alphabetical order, [ii., § 2224; C , '51 

have disclosed facts which might have pu t 
h im upon inquiry: Peters v. Ham, 62-656. 

N a m e s i n i n d e x : Where the legal title 
was in W. T. B., the wife, and both husband 
and wife joined in a mortgage, which was in
dexed under the name of W. H. B. , the hus
band, as grantor, held, tha t the index was 
sufficient to put a searcher of title upon in
quiry, and therefore would impart notice: 
Jones v. Berkshire, 15-248. 

A conveyance signed J. A. S. was indexed 
and entitled in the caption of the record as 
made by A. J. S., and it appeared tha t the 
property was conveyed to the par ty as A. J . S., 
and she was in the habit of signing her name 
in either way. Held, tha t the record consti
tuted notice: Huston v. Seeley, 27-183. 

A mortgage executed by " F u r n i a n " was 
indexed in the name of " F r e e m a n ; " held, 
t ha t the record did not constimte notice, and 
that a purchaser need not look beyond the 
index: Howe v. Thayer, 49-154. 

" H e l e n " and " E l l e n " are not the same 
Christian name, and an index entry in the 
name of one does not impart notice of a lien 
against the other: Thomas v. Desney, 57-58. 

In case of a conveyance of the homestead, 
in which the wife joins, it is not necessary tha t 
the index show the name of the wife as well 
as t ha t of the husband: Hodgson v. Lovell, 
25-97. 

I n d e x i n g w i t h o u t r e c o r d i n g : Where a 
mortgage, alter being filed with the recorder 
and indexed, was wi thdrawn and not recorded 
for two years, held, tha t the indexing alone 
did not impart constructive notice to persons 
acquiring liens without other notice thereof. 
The index alone only amounts to constructive 
notice for the t ime intermediate the indexing 
and recording in the usual manner , while the 
ins t rument remains on file with the recorder: 
Yerger v. Barz, 56-77. 

S u f f i c i e n c y of r e c o r d i n g : See notes to 
§ 3117. 

P r i o r i t y : Where two mortgages are deliv
ered to the recorder by substantially the same 
act the secret intention tha t the one first de
livered shall have priority will not give it tha t 
effect, there being no prevailing equities in 
favor of such mortgage, and the two mort
gages will be entitled to their pro rata share 
in the proceeds of the proper ty; nor will the 
fact tha t the record of one of the mortgages is 
defective give priority to the o ther : Koevenig 
v. Schmiiz, 71-175. 

Where two mortgages were executed on the 
same day, and subsequently one of them was 
transferred to plaintiff" before matur i ty of the 
note secured thereby, and a t the tune of such 
transfer both mortgages were recorded, the 
mortgage thus t ranslerred having been re
corded first, it not appearing from the record 
which mortgage was first executed, held, tha t 
plaintiff, as transferee of the mortgage first 
recorded, had priority over the other mort
gage, there being nothing to indicate tha t the 
mortgage last recorded was intended to have 
priority in l ien: Powers v. Lajler, 73-283. 

1945. The entries in such entry book 
e grantors and grantees arranged in 
, § 1215.] 



CODE, § 1946.] CONVEYANCE OF REAL PROPERTY. 789 

3117 . H o w recorded. 1946. Every such instrument shall be recorded, 
as soon as practicable, in a suitable book to be kept by the recorder for that 
purpose; after which he shall complete the entries aforesaid, so as to show 
the book and page where the record is to be found. [R., § 2225; C, '51, 
§ 1216.] 

W h a t sufficient record ing : It is not es
sential that the record should be a literal copy, 
in every respect, of the instrument in order to 
constitute notice, but it is essential that it 
should embody every material part of the in
strument, and that the language of the instru
ment be so nearly copied into the record as 
that the subject-matter can be identified with 
certainty from the record itself: Fogg v. Hol
comb, 64-621. 

In a particular case, held, that although 
there was an omission of a portion of the in
strument in the record, yet as the words 
omitted were not material the record was suf
ficient to constitute notice: Ibid,. 

But if essential parts are omitted, then the 
record imparts notice, if at all, only of an in
valid instrument. If the instrument itself is 
valid, then the recording is defective and does 
not impart notice: Greenwood v. Jenswold, 
69-53. 

Knowledge of the record of a prior mort
gage on real estate, with the same descrip
tion except as to one word, held, if not of 
itself actual notice of the mortgage of the 
land correctly described, at least sufficient to 
put an ordinarily prudent person upon in
quiry, and to charge him with notice of facts 
which such inquiry would develop: Jones v. 
Bamford, 21-217. 

In recording an instrument, the record of 
the tiling may as well be made in the margin 
of the record as preceding or following the 
record of the instrument, and the recorder, in 
giving a certified copy of the record, may au
thenticate the whole, including the record of 
the filing: Laird v. Kilbourne, 70-83. 

Mistake in record ing : Where the instru
ment is erroneously transcribed it will con
stitute notice only as recorded. Although the 
deed will itselt, during the reasonable time 
between the date of filing and recording, con
stitute notice, yet when recorded it is the 
record which is the notice: Miller v. Bradford,, 
12-14. 

R e c o r d i n g defective i n s t r u m e n t : 
Where a chattel mortgage is not valid by 
reason ot insufficient description, and delivery 
of the property to the mortgagee is not made, 
the mortgagee acquires no rights which will 
prevail as against persons having no notice of 
the transaction: Barr v. Cannon, 69-20. 

Fa i lu re to t r ansc r ibe : Under the pro
visions of the Code of '51, requiring the filing 
and record of plats, held, that failure on the 
part of the officer to record a plat until the 
lapse of some years, and until after the death 
of the grantor, would not enable those claim
ing under him to defeat a dedication therein 
male : Scott'v. Des Moines, 64-438. 

Er roneous descr ipt ion: A subsequent 
purchaser acquires priority over the hen of a 
prior mortgage in which the property is de
scribed by an erroneous description, and of 
which the subsequent purchaser had no actual 
notice: Halloway v. Plainer, 20-121. 

The record of an instrument in which prop
erty was described as "Lot and six," held not 
sufficient to impart constructive notice to a 
purchaser of " Lot one, block six:" Nelson v. 
Wade, 21-49. 

A purchaser in a particular case, held not 
charged with constructive notice of a mort
gage covering certain lots upon a town plat 
not recorded, which lots were described by 
different numbers in a plat subsequently re
corded : Stewart v. Huff, 19-557. 

That a lot described in a mortgage was oc
cupied by a building of a certain description, 
held not sufficient to charge the mortgagee 
with notice of a senior mortgage upon the 
same lot and building in which the building 
was generally described, the lot being de
scribed by a different number, and the evi
dence not showing that the building was the 
only one answering to the same description in 
the town: Ibid. 

The recorded instrument imparts construct
ive notice only of what might have been 
learned by an examination of the record. If 
the description is defective, third persons will 
not be bound although they did not read the 
record and were therefore not misled by the 
description: Ivins v. Hines, 45-73. 

I n s t r u m e n t b l a n k as to g r an t ee : The 
recording of a mortgage in which the name of 
the mortgagee is lett blank does not constitute 
notice: bisque v. Wright, 49-538. 

Impeach ing r eco rd : The record may be 
impeached by oral testimony, but will be held 
false and fraudulent only upon clear and sat
isfactory evidence: Vandercook v. Baker, 48-
199. 

P u r c h a s e r no t affected w i t h facts al i
u n d e : The rights conferred by an instru
ment of which a subsequent purchaser has 
constructive notice only are to be determined 
by the instrument itself as recorded and in
dexed, and not by facts aliunde or other in
strument not recorded: Miller v. Ware, 31-
524. 

Therefore, where the description in an in
strument gave the number of the lot, and the 
addition in which it was situated, but did not 
give the number of the block in that addition, 
held, that the record did not impart con
structive notice, although an examination of 
the other records in the recorder's office would 
have shown that two of the five blocks m that 
addition had been vacated, and of the other 
three only one contained a lot of the number 
given in the instrument: Disque v. Wright, 
49-538. 

But a person having constructive notice of 
an instrument is affected with ail that it con
tains, and if thereby put upon inquiry he is 
bound to take notice of all that he might 
have learned by pursuing the path indicated: 
Thomas v. Kennedy, 24-397. 

As to the effect of record notice, see, fur
ther, notes to § 3112. 
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.Entry of decree of cancellat ion: It is record of such deed in the recorder's office: 
aot error in a decree canceling a deed to direct Fenton v. Way, 44-438. 
the entry of such lact on the margin of the 

3118. T o w n lo t s . 1947. The recorder shall record all deeds, mortgages, 
and other instruments affecting town lots in cities or villages, the plats 
whereof are recorded, in separate books from those in which other convey
ances of real estate are recorded. [R., § 2241.] 

BE0OEDING LAND-GRANT TITLES. 

3 1 1 9 . B y r a i l r o a d s . 18 G. A., ch. 186, § 1. Each and every railroad 
company which owns or claims to own lands in the state of Iowa granted by 
the government of the United States or the state of Iowa, to aid in the con
struction of its railroad, where it has not already done so, shall place on file 
and cause the same to be recorded within three months after the taking effect 
of this act, in each county wherein the land[s] so granted are situated, evi
dence of its title or claim of title, whether the same shall consist of patents 
from the United States, or certificates from the secretary of the interior or 
governor of the state of Iowa, or the proper land office of the United States 
or state of Iowa. Where no patent was issued, reference shall be made in 
said certificate to the act or acts of congress, and the acts of the legislature of 
the state of Iowa granting such lands, giving the date of said acts, and date 
of their approval, under which claim of title is made; provided, that where 
the certificate of the secretary of the interior or the patents, as the case may 
be, contain lands situated in more than one county, that the register of the 
state land office shall, upon the application of any railroad company or 
grantee, prepare and furnish to be recorded, as aforesaid, a list of all the lands 
situated in any one county, so granted, patented or certified, and when so re
corded said records, or a duly authenticated copy thereof may be introduced 
in any court as evidence as provided in section three thousand seven hundred 
and two of the code [§ 4953.] 

3120. D u t y of r e c o r d e r . 18 G-. A., ch. 186, § 2. Such evidence of title 
shall be filed with the recorder of deeds of the county in which the lands are 
situated, and it shall be the duty of the recorder to record the same and shall 
place an abstract thereof upon the index of deeds so as to show the evidence 
of title, and the evidence thereof shall be constructive notice to all persons 
as provided in other cases of entries upon said index, and the recorder shall 
receive same fees as for recording other instruments. 

TRANSFER AND INDEX BOOKS. 

3121. C o u n t y a u d i t o r t o k e e p . 1948. The county auditor shall keep 
in his office, books for the transfer of real estate, which shall consist of a 
transfer book, index book, and book of plats. [11 G". A., ch. 61, § 1.] 

3 1 2 2 . F o r m of. 1949. Said transfer book shall be ruled and headed 
substantially after the following form; and entries thereupon shall be in nu
merical order, beginning with section one. [Same, § 2.] 

SECTION NO. , TOWNSHIP , RANGE 

-t-< 

3 
5 

Q 

O 

till 
•" a 

°s 
P * 

Description. 
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THE INDEX BOOK THUS. 

NAMES OF GRANTEES. PAGES OF TRANSFER BOOK. 

3 1 2 3 . B o o k of p l a t s . 1950. The auditor shall so keep the book of plats 
as to show the number of lot and block, or township and range, divided into 
sections and subdivisions as occasion may require, and shall designate thereon 
each piece of land or town lot, and mark in pencil the name of the owner 
thereon in a legible manner. Said plats shall be lettered or numbered so that 
they may be conveniently referred to by the memoranda of the transfer book, 
and shall be drawn on a scale of not less than four inches to the mile. [Same, 
§ 3 ; 12 G. A., ch. 160, §3.] 

The plat book here referred to is not admis- plat as the owner of the premises in contro-
B ble in evidence for the purpose of establishing versy: Heinrich v. Terrell, 65-25. 
title in the party whose name is entered on the 

3 1 2 4 . E n t r i e s of t r a n s f e r s . 1951. Whenever a deed of unconditional 
conveyance of real estate is presented, the auditor shall enter in the index 
book, in alphabetical order, the name of the grantee, and opposite thereto the 
number of the page of the transfer book on which such transfer is made ; and 
upon the transfer book he shall enter in the proper columns, the name of the 
grantee, the name of the grantor, date of instrument, the character of the in
strument, the description of the property, and the number or letter of the plat 
on which the same is marked. [11 G. A., ch. 61, § 4.] 

3 1 2 5 . I n d o r s e m e n t . 1952. After the auditor has made the entries con
templated in the preceding section, he shall indorse upon the deed the follow
ing words: " Entered for taxation this day of , A. D. ," with the 
proper date inserted and sign his name thereto. [Same, § 6.] 

3 1 2 6 . E s s e n t i a l t o r e c o r d i n g . 1953. The recorder shall not file for 
record any deed of real property, until the proper entries have been made upon 
the transfer books in the auditor's office and indorsed upon the deed. [12 
G. A., ch. 160, § 3.] 

3 1 2 7 . C o r r e c t i o n s . 1954. The auditor shall correct the transfer books 
from time to time, as he shall find them incorrect. [11 G. A., ch. 61, § 8.] 

ACKNOWLEDGMENT O P CONVEYANCES OR INCUMBRANCES. 

3 1 2 8 . B e f o r e w h a t officers. 1955; 22 G. A. ch. 99. Any deed, convey
ance, or other instrument in writing, by which real estate in this state shall 
be conveyed or incumbered, if acknowledged within this state, must be so be
fore some court having a seal, or some judge or clerk thereof, or some justice 
of the peace or notary public, or before the county auditor or his deputy. [R., 
§§201, 2226; C , ' 5 1 , § 84.] 

An acknowledgment before a deputy clerk 
acting in the name of his principal is good: 
Abrams v. Ervin, 9-87. 

An acknowledgment certified to by an offi
cer interested therein (as a member of the firm 
of grantees) is void, and the record of such in
s t rument will not impar t notice: Wilson v. 
Truer, 20-231. 

"While the acknowledgment of an instru
ment taken before the grantee as an officer 

will not be valid, yet the mere fact tha t t he 
person for whom the acknowledgment is taken 
has an interest in the property conveyed will 
not necessarilv render the acknowledgment 
void, a l though i t migh t be a circumstance 
tending to show f r aud : Dussaume v. Burnett, 
5-95. 

As to who m a y take acknowledgments , see 
also § 364. 
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3129. O u t of s t a t e . 1956. "When made or acknowledged out of this state 
but within the United States, it shall be acknowledged before some court of 
record or officer holding the seal thereof, or before some commissioner ap-

ointed by the governor of this state to take the acknowledgment of deeds, or 
efore some notary public or justice of the peace; and, when made by a jus

tice of the peace, a certificate under the official seal of the proper authority of 
the official character of said justice, and of his authority to take such acknowl
edgments and of the genuineness of his signature, shall accompany said certifi
cate of acknowledgment. [R., § 2245.] 

W h e n no seal of the officer or certificate as plated, it is not valid: Jones v. Berkshire, 15-
to his official character is attached to the cer- 248. 
tificate of acknowledgment, as here contem-

3 1 3 0 . W h e n o u t of t h e U n i t e d S t a t e s . 1957. When made or acknowl
edged without the United States, it may be acknowledged before any embas
sador, minister, secretary of legation, consul, charge d'affaires, consular agent, 
or any other officer of the United States in a foreign country who is authorized 
to issue certificates under the seal of the United States. Said instruments 
may also be acknowledged or proven before any officer of a foreign country 
who is authorized by the laws thereof to certif}T to the acknowledgments of 
written documents; but the certificate of acknowledgment by a foreign officer 
must be authenticated by one of the above-named officers of the United States, 
whose official written statement that full faith and credit is due to the certifi
cate of such foreign officer, shall be deemed sufficient evidence of the qualifi
cation of said officer to take acknowledgments and to certify thereto, and of 
the genuineness of his signature or seal if he have any. All instruments in 
writing already executed in accordance with the provisions of this section are 
herebv declared effectual and valid in law, and to be evidence in anv court of 
this state. [11 G. A., ch. 46; 14 G. A., ch. 32.] 

3 1 3 1 . Cer t i f i ca te of a c k n o w l e d g m e n t . 1958. The court or officer 
taking the acknowledgment, must indorse upon the deed or other instrument, 
a certificate setting forth the following particulars: 

1. The title of the court or person before whom the acknowdedgment was 
taken; 

2. That the person making the acknowledgment was personally known to 
a t least one of the judges of the court, or to the officer taking the acknowl
edgment, to be the identical person whose name is affixed to the deed as 
grantor, or that such identity was proved by at least one credible witness, 
naming him; 

3. That such person acknowledged the instrument to be his voluntary act 
and deed. [K., § 2227; 0., '51, § 121.] 

E 

F o r m , of c e r t i f i c a t e : w h a t su f f i c i en t : 
The exact language of the s tatute need not be 
followed bj ' the officer in his certificate, but 
words of the same import are sufficient: Wick-
ersham v. Reeves, 1-413; Tiffany v. Glover, 3 
G. Gr., 387: Caveader v. Smith's Heirs, 5-157. 

Therefore, held, t ha t the words " well 
known " w e r e sufficient in place of "person
ally known," and the words " t h e within 
named," etc., sufficiently referred to the par
ties as being " t h e identical persons whose 
names are affixed," e tc . : Bell v. Evans, 10-
353. 

A certificate which does not state tha t the 
par ty acknowledging the ins t rument was 
" personally known " to the officer " to be the 
identical person," etc., or use words of similar 
import, is fatally defective: Reynolds v. 
Kingsbury, 15-238; Bri,nton v. Seevers, 12-389. 

The omission of the word "pe r sona l ly" be

fore " known " renders the certificate defect
ive : Gould v. Woodward, 4 G . Gr., 82. 

But such omission is not fatal where the 
other words used necessarily imply personal 
knowledge in the official: Todd v. Jones, 22-
146; Rosenthal v. Griffin, 23-2B3. 

The word " voluntary " is of the essence of 
the acknowledgment, and in the absence of 
tha t or an equivalent word the certificate will 
be invalid: Wickersham v. Reeves, 1-413; New
man v. Samuels, 17-528. 

But the fact t ha t the par ty acknowledged 
the ins t rument to be his voluntary act and 
deed may be shown by the tenor and form of 
the certificate, as well as by the use of the 
verv words of the s t a tu t e : Dickerson v. Davis, 
12-353. 

The essentials of a certificate of acknowl
edgment considered general ly: Bell v. Evans, 
10-353. 
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The omission of even an essential word, 
where it is apparently a mere clerical error, 
will not invalidate the certificate: Scharfen-
burg v. Bishop, 35-60. 

The certificate is not to the genuineness of 
the signature, but to the fact that the par ty 
acknowledged the instrument , and the ac
knowledgment is sufficient although the sig
na ture may have been wri t ten by another for 
the p-rantee: Morris v. Sargent, 18-90. 

E v i d e n c e : The certificate is prima facie 
evidence of the fact of acknowledgment, but is 
not conclusive, and ma}-be overcome by other 
evidence, the burden being upon the par ty 
seeking to rebut the effect of the certificate: 
Ibid.; Van Orman v. McGregor, 23-300; Bor-
land v. Walrath, 33-130. 

If a mortgage is duly acknowledged, the in
troduction thereof in evidence, accompanied 
by the notes referred to therein as executed 
by the same party, is prima facie sufficient to 
establish the execution of the mortgage and 
also of the notes: Mixer v. Bennett, 70-329. 

The certificate of the officer, and his testi
mony as to the acknowledgment, are entitled 
to great weight. The presumption is very 
strong in his favor: Bailey v. Landingham, 
53-722. 

The certificate of the notary public as to 
the acknowledgment by the grantor, and the 
positive testimony of such officer as to the 
fact of such acknowledgment, will prevail 
over the denial, on the part of the grantor, of 
the fact of making such instrument. Deeds, 
mortgages and other instruments requiring an 
acknowledgment before an officer should not 
be set aside without clear and satisfactory evi
dence, and the seal and acknowledgment of 
the officer should in such cases be given proper 
consideration: Herrick v. Musgrove, 67-63. 

P a r o l e v i d e n c e : I t is not proper to show 
by parol evidence, for the purpose of sustain
ing an acknowledgment, tha t matters required 
by s tatute to be done were done, al though not 
shown by the certificate: O'Ferrall v. Simplot, 
4-381. 

But parol evidence m a y be introduced to 
show fraud in obtaining an acknowledgment, 
or when the certificate is alleged to be false, 
to show tha t the deed never was acknowl
edged : Ibid. 

If the certificate does not recite the essen
tial facts it is not competent to prove such 
facts by extrinsic evidence: Ibid. 

Therefore, under the provisions of the act of 
1846, requiring the certificate of acknowledg
ments by married women to show that the wife 
was made acquainted with the contents of the 
conveyance, and tha t she relinquished her 
dower, held, tha t a conveyance by a married 
woman, m which the acknowledgment did not 
show such facts, was void as to her, and tha t 
the requisite facts could not be shown by 
parol tes t imony: O'Ferrall v. Simplot, 4 G. 
Gr., 162. 

Official t i t l e : The official title of a notary 
public is " A. B., a notary public for 
county," etc., and a failure to set forth the 
name of the county renders the certificate 
void. The fact tha t the name of the county 
appears from the impression of the seal will 
not remedy the defect: Willard v. Cramer, 
86-22. 

Notaries public in this state have jurisdic
tion only within the respective counties for 
which they are appointed, and the title of each 
mus t be defined to be a notary public of some 
county, naming it. The certificate must show 
the county of the notary public mak ing it, and 
the failure of the certificate to so state will 
not be cured by the fact that the county ap
pears in the seal, which is not required to show 
tha t fact: Greenwood v. Jenswold, 69-53. 

But this rule does not apply to the official 
signature to the j u r a t of an affidavit: Stoddard 
v. Sloan, 65-680. 

While the certificate should set forth t he 
tit le of the court or officer before whom the 
acknowledgment is made, there is no require
ment that the name of the officer shall be set 
out in the body of the certificate: Fogg v. Hol
comb, 64-621. 

Where the body of t he certificate recites 
tha t the officer is a notary public in and for the 
county named it is not necessary that the name 
of the county be appended to his s igna ture : 
Colby v. McOmber, 71-469. 

When no seal of the officer or certificate as 
to his official character is at tached to the cer
tificate of acknowledgment , as contemplated 
by statute, it is not valid: Jones v. Berkshire, 
15-248. 

A m e n d m e n t of c e r t i f i c a t e : Whils t a no
tary continues in office it is competent for hira 
to amend his certificate of acknowledgment 
to supply a defect by making a new one, pro
vided it is in accordance wi th the real facts : 
Chicago, B. & Q. R. Co. v. Lewis, 53-101. 

A t t o r n e y i n f a c t : Prior to the act of 1858 
an acknowledgment of a chattel mortgage by 
an attorney in fact as his voluntary act and 
deed would be the acknowledgment, in law, 
of his principal : Sowden v. Craig, 26-156. 

M u n i c i p a l off icer : "Where a deed offered 
in evidence purported to have been executed 
by one Q., as mayor of the city of D., having 
the seal of the city affixed and duly attested 
by the recorder, and was properly acknowl
edged and recorded, the certificate of the of
ficer taking the acknowledgment showing tha t 
Q. was personally known to him as the iden
tical person whose name was affixed to the 
deed as president pro tempore of the city coun
cil, and act ing mayor of the city of D., held, 
tha t such deed wasjpr ima facie proof that Q. 
was at the t ime acting mayor of the city, and , 
coupled wi th wha t the court might take ju
dicial notice of on this subject, rendered the 
introduction of the deed in question compe
ten t without further proof as to the official 
character of the said Q. : Middleton Savings 
Bank v. Dubuque, 19-467. 

Off icers of c o r p o r a t i o n : Where an as
signment of a j udgmen t in favor of a bank 
was signed by persons designating themselves 
as president and secretary, but the acknowl
edgment thereof did not state that they were 
such officers, held, t ha t the assignment was 
not sufficient to establish the official character 
of the persons whose names were at tached 
thereto or show tha t they had authori ty to 
act for the bank : Klemme v. McLay, 68-158. 

B y m a r r i e d w o m a n : Where the certifi
cate of acknowledgment to a trust deed ap
peared regular and m due form, but the evi
dence showed tha t the notary had certified to 
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the acknowledgmert of the same by the wife certificate of acknowledgment as indicating 
wi thout requiring her personal presence, but the date ot the execution of an ins t rument : 
upon a previous verbal authority given by her, Bird v. Adams, 56-292. 
held, that the validity of the deed could not In a particular case, held, tha t the date of 
be questioned for that reason by the wife as the certificate of acknowledgment should pre-
against parties who had loaned money upon vail over oral evidence of loose and random 
the strength ot the security, regular upon its conversations and admissions in determining 
l ac^ : yicHenry v. Day, 13-445. the date of the execution: Ibid. 

A s e v i d e n c e of d a t e : The date of an ac- E f f e c t : That acknowledgment is only nec-
knowlcdgment will be accepted as that of the essary m order that the ins t rument may be re-
execution of an ins t rument : Henry County v. corded and import constructive notice, and is 
Bradshaw, 20-355. not essential to its validity as between the 

A strong pre&umption exists in favor of the parties, see notes to § 3113. 

3 1 3 2 . P r o o f of e x e c u t i o n a n d d e l i v e r y . 1959. Proof of the due exe
cution and delivery of the deed or other instrument may be made before the 
court, or officer authorized to take acknowledgments, by one competent person 
o.her than the vendee or other person to whom the instrument is executed in 
the following cases: 

1. If the grantor die before making the acknowledgment; 
2. Or, if his attendance cannot be procured; 
3. Or, if having appeared, he refuses to acknowledge the instrument. [R., 

§2228; 0 . , ' 51 , §§1220-21.] 

[The words " m a y b e " before " m a d e , " in the second line, are erroneously omitted in the 
printed Code.] 

3133. Certificate; must state what. 1960. The certificate indorsed 
by them upon the deeds thus proved must state: 

1. The title of the court or officer taking the proof; 
2. That it was satisfactorily proved that the grantor was dead, or that for 

some other reason his attendance could not be procured in order to make the 
acknowledgment, or that having appeared he refused to acknowledge the deed 
or other instrument; 

3. The names of the witnesses by whom proof was made, and that it was 
proved by them that the instrument was executed and delivered by the person 
whose name is thereunto subscribed as a party. [R., § 2230; C , '51, § 1222.] 

3 1 3 4 . F o r m . 1961. The certificate of proof or acknowledgment as afore
said, may be given under seal or otherwise, according to the mode by which 
the courts or officers granting the same, usually authenticate their solemn and 
formal acts. [K, § 2231; C , '51, § 1223.] 

3 1 3 5 . A t t o r n e y i n fact . 1962. The execution of any deed, mortgage, 
or other instrument in writing, executed by any attorney in fact, may be ac
knowledged by the attorney executing the same. [R., § 2251.] 

3 1 3 6 . Cer t i f i ca te . 1963. The court or person taking the acknowledg
ment, must indorse upon such instrument a certificate setting forth the follow
ing particulars: 

1. The title of the court or person before whom the acknowledgment was 
taken; 

2. That the person making the acknowledgment was personally known to 
a t least one of the judges of the court, or to the officer taking the acknowl
edgment, to be the identical person whose name is subscribed to the instru
ment as attorney for the grantor or grantors therein named, or that such 
identit}^ wTas proved to him by at least one credible witness to him personally 
known and therein named; 

3. That such person acknowledged said instrument to be the act and deed 
of the grantor or grantors therein named by him as his or their attorney 
thereunto appointed, voluntarily done and executed. [K., § 2252.J 

3 1 3 7 . L i a b i l i t y of officer. 1964. Any officer, who knowingly misstates 
a material fact in either of the certificates above contemplated, shall be liable 
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for all damages caused thereby, and may be indicted and fined any sum not 
exceeding the value of the property conveyed or otherwise affected by the 
instrument on which such certificate is indorsed. [R., § 2232; 0., '51, § 1224.] 

The fact that a notary makes a false certifi- Where it does not appear tha t the officer 
cato as a result of negligence will not render taking the acknowledgment knowingly mis-
him liable. Whatever liability there is exists stated a mater ial fact, as, for instance, t h a t 
by reason of s t a tu t e : Scotten v. Fegan, 62- the person making the acknowledgment was 
236. the identical person whose name was affixed 

In an action against a notary for damages to the ins t rument , the officer will not be lia-
nnder the statute, it must be alleged tha t he ble. The law does not m a k e the officer t ak ing 
knowingly misstated a material fact: Ibid. the acknowledgment a guarantor tha t the 

The officer is only liable for such damages person signing the ins t rument is the person. 
as are caused by his wrongful act and neces- who is the owner of the land referred to 
sarily connected wi th i t : Wyllis v. Haun, 47- there in : Browne v. Dolan, 68-645. 
614. 

3 1 3 8 . S u b p o e n a s . 1965. Any court or officer having power to take the 
proof above contemplated, may issue the necessary subpoenas, and compel the 
attendance of witnesses residing within the county by attachment if neces
sary. [R., § 2233; C , '51, § 1225.] 

CONVEYANCES LEGALIZED. 

3139. By laws of other states. 1966; 20 G. A., ch. 203, § 1. All deeds 
and conveyances of lands lying and being within this state heretofore exe
cuted, and which said deeds have been acknowledged or proved according to 
and in compliance with the laws and usages of the state, territory, or country, 
in which said deeds or conveyances were acknowledged and proved, are hereby 
declared effectual and valid m law to all intents and purposes as though the 
same acknowledgments had been taken or proof of execution made within 
this state and in pursuance of the acts and laws thereof; and such deeds so 
acknowledged or proved as aforesaid, shall be admitted to be legally recorded 
in the respective counties in which such lands may be, anything in the acts 
and laws of this state to the contrary notwithstanding; and all deeds and con
veyances of lands situated within this state, which have been acknowledged 
or proved in any other state, territory, or country, according to and in com
pliance with the laws and usages of such state, territorj^, or country, and 
"which deeds and conveyances have been recorded within this state, be and the 
same are hereby confirmed and declared effectual and valid in law to all in
tents and purposes as though the said deeds or conveyances, so acknowledged 
or proved and recorded, had, prior to being recorded, been acknowledged or 
proved within this state. [13 G. A., ch. 160, § 1; 14 G. A., ch. 110, § 1.] 

3 1 4 0 . T o w h a t a p p l i c a b l e . 20 G. A., ch. 203, § 2. This act shall apply 
to all deeds, mortgages and conveyances made, filed, recorded and proved as 
contemplated in section one of this act [§ 3139] prior to the first day of Jan
uary, 1884. 

Similar sections in Revision held only to ap- took effect: Reynolds v. Kingsbury, 15-238; 
ply to instruments acknowledged before they Jones v. Berkshire, 15-248. 

3141. When recorded without acknowledgment. 1967. That the 
acknowledgments of all deeds, mortgages, or other instruments in writing, 
taken and certified previous to the thirtieth day of April, A. D. 1872, and which 
have been duly recorded in the proper counties in this state, be and the same 
are hereby declared to be legal and valid in all courts of law and equity in 
this state or elsewhere, anything in the laws of the territory or state of Iowa 
in regard to acknowledgments to the contrary notwithstanding. [Same 
chs., § 2.] 

A curative act of this kind is not uncon- but it can only affect r ights of th i rd persons 
etitutional as interfering wi th vested rights, accruing after its passage and not those prior 
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there to : Brinton v. Seevers, 12-389; Newman into the record, and where the record fails to 
v. Samuels, 17-528; Ferguson v. Williams, 58- show a valid conveyance because no consid-
717. eration is expressed for it, and it is not signed 

The phrase " duly recorded " does not mean by the grantor, such defect will not be cured 
" legally recorded " but "ac tual ly recorded: " by these provisions. If it should appear from 
Brinton v. Seevers, 12-389. extrinsic evidence that the instrument was 

I n a particular case, held, tha t the instru- duly signed, then the record would be invalid, 
men t was duly recorded so as to be within the because the instrument has not been duly re-
effect of the legalizing act, although some corded: Greenwood v. Jenswold, 69-58. 
immaterial words were omitted in the record- A deed, the acknowledgment of which is 
i n g : Fogg v. Holcomb, 64-621. legalized by this statute, is to be regarded as 

Notwithstanding the fact tha t a convey- having the same effect from the day of its 
ance by the grantor to a third person is exe- record that it would have had if it had been 
cuted before the taking effect of the curative properly acknowledged: East v. Pugh, 71-162. 
act, the burden is upon such purchaser to As the act to legalize defective acknowl-
prove that he is an innocent purchaser of edgments applies only to cases where there 
the premises for value, in order to defeat the was a legal deed antecedent to any a t tempt to 
previous conveyance defectively recorded: acknowledge, it has no effect to render valid 
Ibid. a tax deed which was previously invalid for 

Before an instrument can be regarded as want of acknowledgment: Goodykoontz v. 
duly recorded under this statute, it must ap- Olsen, 54-174. 
pear from the record of the instrument tha t Section applied: Buckley v. Early, 72-289. 
every material par t of it has been transcribed 

3142. When no seal affixed. 1968. All deeds, mortgages, or other in
struments in writing, for the conveyance of lands which have"heretofore been 
made and executed, and the officer taking the acknowledgment has not affixed 
his seal to the acknowledgment, such acknowledgment shall, nevertheless, be 
good and valid in law and equity, anything in any law heretofore passed to 
the contrary notwithstanding. [13 G. A., ch. 160, § 3.] 

3143. Acknowledgments by depu ty clerks, audi tors and depu ty 
auditors. 17 G-. A., ch. 164, § 1; 18 G. A., ch. 103. All acknowledgments of 
deeds, mortgages, and contracts heretofore taken and certified by any county 
auditor, deputy county auditor, or deputy clerk of the district court within 
this state, are hereby declared to be as legal and valid as though the law had 
authorized such acknowledgments at the time they were made. 

POWEK OP ATTOBNET. 

3144. Recording; revocation. 1969. All instruments containing a 
power to convey, or m any manner to affect real estate, shail be held to be in
struments affecting real estate; and no such instrument, when certified and 
recorded as above prescribed, can be revoked as to third parties by any act of 
the parties by whom it was executed, untd the instrument containing such 
revocation is acknowledged and filed for record in the same office in which 
the instrument containing such power is recorded. [R., § 2234; C, '51, 
§ 1226; 9 G. A., ch. 123.J 

FOKMS OF CONVEYANCES. 

3145. What sufficient. 1970. The following or other equivalent forms, 
varied to suit circumstances, are sufficient for the purposes therein contem
plated : 

EOS A QUITCLAIM DEED. 

For the consideration of dollars I hereby quitclaim to A. B. all my 
interest in the following tracts of land (describing it). 

FOE A DEED IN FEE-SIMPLE WITHOUT WABBANTY. 

For the consideration of dollars I hereby convey to A. B. the follow
ing tract of land (describing it). 
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FOB A DEED I N F E E W I T H W A B B A N T Y . 

The same as the last preceding form, adding the words " and I warrant the 
title against all persons whomsoever" (or other words of warranty as t he 
party may desire). 

FOE A MOETGAGE. 

The same as deed of conveyance, adding the following: " T o be void upon 
conditions that I pay," etc. [R., § 2240; C , '51, § 1232.] 

The general covenant of warranty specified r ights he would have had if the conveyance 
in the form for a war ran ty deed includes and had contained express covenants of seizin, 
implies the usual covenants in a deed of con- freedom from incumbrance, r ight to convey, 
veyance in foe-simple including one against and the l ike : Van Wagner v. Van Nostrand, 
incumbrances: Funk v. Cresswell, 5-62. And 19-422. 
under this covenant the grantee has all the 

BECOKDS TBANSCBIBED. 

3 1 4 6 . W h e n o r d e r e d . 1971; 18 G. A., ch. 142. The board of supervis
ors of an}' county, whenever they shall deem it necessary and expedient, may 
have transcribed, indexed, and arranged, any deed, probate, mortgage, court, 
or county record or government survey belonging to said county, and have 
made a complete index thereof as contemplated by section nineteen hundred 
and forty-three of this chapter [§ 3114]; and may have correctly transcribed 
or copied any index of deeds, mortgages, or other records, and may have the 
said transcripts or copies compared and certified by the officer to whose office 
the original record belongs, but the provisions of this section shall not apply 
to any county which has been speciallv authorized to have such transcribing 
d o n e / [14 G. A., ch. 60.] 

3147. B y n e w count ie s . 1972. Whenever any new county shall have 
been formed from other original and organized counties, or shall have been 
attached to another county for judicial or other purposes, and shall afterwards 
be fully organized and detached, and when any records of the kind mentioned 
in the preceding section are in the original county or counties which properly 
belong to such new county, the board of supervisors of such new or attached 
county shall have authority to have transcribed, indexed, and arranged, such 
records, or any of them, for the use of such new county. [R., § 2259.] 

3 1 4 8 . C o m p e n s a t i o n . 1973. The board of supervisors may employ any 
suitable person to perform the labor contemplated in the two preceding sec
tions; the amount of compensation therefor to be previously fixed by them, 
not exceeding six cents for each one hundred words of the records proper, and 
twelve and one-hall' cents for each one hundred words of indexing; such com
pensation to be paid out of the treasury of the county for which the records 
are transcribed and to be audited as other claims. [R., § 2260.] 

3149. Officer to compare and certify. 1974; 18 G. A., ch. 142. When 
any such records as are contemplated in section nineteen hundred and seventy-
two [§ 3147] are so transcribed the officer to whose office the original records 
belong, shall compare the copy so transcribed with the original; and, upon 
the same being found to be correctly transcribed, shall make a written certifi
cate in each volume or book of such transcribed records, certifying that such 
transcribed records have been compared with the original by him, and are 
true and correct copies of the original records. [R., § 2261.J 

This section will not authorize the making 
of a new set of t ax books for the purpose of 
enabling officers in territory which has been 

separated from the county to which it was 
annexed for t ax ing purposes to collect such 
t axes : Hilliard v. Griffin, 72-331. 
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3 1 5 0 . F o r c e a n d effect. 1975. Such transcribed records so certified, 
shall have the same force and effect in all respects as the original records, and 
be admissible as evidence in all cases, and of equal validity with the original 
records. [R., § 2262; 14 G. A., ch. 60.] 

[Duly certified copies of records, etc., receivable in evidence, see §4953.] 

CHAPTER 7. 

OF OCCUPYING CLAIMANTS. 

3 1 5 1 . P r o c e e d i n g s . 1976. Where an occupant of land has color of title 
thereto, and in good faith has made any valuable improvements thereon, and 
is afterwards in a proper action found not to be the rightful owner thereof, 
no execution shall issue to put the plaintiff in possession of the property after 
the filing of the petition hereinafter mentioned, until the provisions of this 
chapter have been complied with. [R., § 2264; 0., '51, § 1233.] 

O c c u p a n t : li was not necessary in order is to be determined in the case: Serrin v. 
tha t the party be an " occupant of the laud " Brush, 74-489 
tha t he be in personal possession, a possession C l a i m a n t u n d e r p r e - e m p t i o n certifl.-
by tenant being sufficient: Parsons v. Moses, c a t e : A party who, by satisfactory showing 
16-440. to the land office, has received a certificate 

But a par ty out of possession cannot main- that he is entitled to pre-empt land, has color 
tain the action. The right is lost by yielding of title tnereto. One believing that he has title 
the occupancy: Webster v. Stewart, 6-401; and making improvements on the land makes 
Claussen v. Rayburn, 14-136. them m good faith and is consequently entitled 

To entitle a claimant to the benefit of these to receive the value thereof: Wells v. Riley, 2 
provisions the possession under and dur ing Dillon, 566. 
which the improvements were made mus t So held as to occupants of Des Moines river 
have been adverse to the holder of the para- lands: Ibid.; Litchfield v. Johnson, 4 Dillon, 
moun t t i t le : Keas v. Burns, 23-235. 551. 

G o o d f a i t h : Constructive notice of an ad- O c c u p a n t w i t h n o t i c e : One who, cogni-
verse claim, especially such as is imparted by zant ot the facts, occupies land under title 
a lis pendens or record, does not exclude good bond given by the assignee of a title bond from 
faith in the c la imant : Read v. Howe, 49-65. the original owner, is not entitled after fore-

I t is sufficient if the claimant has an honest closure and sale under the first bond to the 
belief that he has a good title and has no benefit of the occupying-claimant act for ma-
actual notice of an adverse claim: Ibid. provements made thereon: Jones v. Graves, 

P u r c h a s e r p e n d e n t e l i t e : One who pur- 21-474. 
chases land pending an action wi th construct- C o l o r of t i t l e , who deemed to have, see §§ 
ive notice thereof is bound by the judgment , 3157, 3158, and notes. 
and must at his peril take notice of the service F o r w h a t i m p r o v e m e n t s a l l o w e d : The 
of the writ of possession and make his claim claim for improvements is assignable, and the 
for improvements at the proper t ime : Blan- occupant may recover for improvements made 
chard v. Ware, 43-530. by those under whom be claims: Crayton v. 

T h e effect of these statutory provisions is Wright, 16-133; Parsons v. Moses, 16--140. 
to make an occupant of land practically the The occupying claimant is not entitled to 
owner of his improvements, even though he be compensation for improvements made after 
not the owner of the land on which tney were judgment against him m the main action, and 
made. The occupant in such a case is not to after his proceedings under the occupying-
be considered a mere trespasser wantonly claimant Jaw are commenced: Crayton v. 
thrust ing himself or his property in the way Wright, 16-133. 
of danger. In an action for the injury of such An occupying claimant is to be allowed the 
property, it is immaterial, therefore, who was amount which the improvements have actually 
the owner of the land: Milwaukee, etc., R. Co. augmented the value of the property and not 
v. Kellogg, 94 U. S., 469. their cost: Childs v. Shower, 18-261. 

C o u n t e r - c l a i m : Claims for improvements S e t t i n g off r e n t s a n d p r o f i t s : As against 
cannot be pleaded by way of counter-claim, the claim for improvements, the owner may 
but only after the question of title has been set off rents and profits of the land accruing 
fully adjudicated: Walton v. Gray, 29-440; prior to the six years to which his recovery in 
Fogg v. Holcomb, 64-621; Buck v. Holt, 74- the action for the possession of the property is 
294. limited by § 4491, and also rents and profits 

In an equitable action to redeem from tax subsequent to the judgment in such action, 
sale under § 1378, the question of improvements and pending the action by the occupying claim-
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ant for improvements: Parsons v. Moses, 16- cannot recover the value thereof from t h e 
440. owner, even when made by him in good fa i th 

The occupant is not to be charged wi th the and under color of title. His only r e m e d y is 
rent of improvements made by him, but wi th under the s ta tutor j ' provisions in behalf of 
the rent of the land, estimated, however, not occupying claimants, which provisions a r e no t 
upon its rental value as he took it, but upon available to a party not in possession. B u t if 
what the land has been worth to him, as the owner has wrongfully taken possession, 
brought into cultivation and made suitable for the claimant may recover such possession by 
raising crops by his labor: Dungan v. Von action of forcible entry and detainer, and t h e n 
Pull/, 8-263: Wolcott v. Townsend. 49-456. against any legal proceedings to dispossess 

R e m o v a l : The proceeding by the occupy- hini m a y assert his r ight to compensation for 
ing claimant is ancillary to the main suit, and improvements : Webster v. Stewart, 6-401. 
cannot be removed to the federal court as sep- By the common law there was no l iabil i ty 
arate irom such main act ion: Chapman v. on the par t of the property owner to pay for 
Barger, 4 Dillon, 557. improvements made by an occupying c la im-

A p p e a l : Plaintiff having obtained judg- an t of property who had no title thereto w h e n 
ment for possession and the defendant having they were made. All improvements a n n e x e d 
filed his claim for improvements, held, t ha t to t he freehold become par t thereof and pass 
plaintiff was not entitled to writs of possession wi th its recovery. The r ight to recover for 
in disregard of the petition for improvements, improvements thus made is based ent i re ly 
although defendant had taken the case by upon s t a tu t e : Lunquesl v. Ten Eyck, 40-213. 
writ of error from the state supreme court to If, therefore, an occupying claimant asks t o 
the supreme court of the United States, where recover for improvements made upon the l and 
it was still pending: Chicago, R. I. & P. R. of another, he must see tha t the st«ps provided 
Co. v. Tharnish, 54-690. by s ta tute to entitle h im to such recovery a r e 

R e m e d y e x c l u s i v e : A party who has t a k e n : Blanchard v. Ware, 43-530. 
made improvements upon the land of another 

3 1 5 2 . P e t i t i o n . 1977. Such petition must set forth the groundsonwhich, 
the defendant seeks relief, stating with other things, as accurately as practi
cable, the value of the improvements upon the lands, as well as the value of 
the lands aside from the improvements. [R., § 2265; C , '51, § 1234.] 

3 1 5 3 . I s s u e s . 1978. All issues joined thereon must be tried as in ordi
nary actions, and if the value of the land or the improvements is in contro
versy, such value must be ascertained on the trial. [R., § 2666; 0., '51, § 1235.] 

The court in this proceeding has no author- n ien t s : Dungan v. Von Puhl, 8-263; Wolcott 
ity to render a personal judgment against the v. Townsend, 49-456. 
owner of the land for the value of the improve-

3 1 5 4 . P l a i n t i f f m a y e lec t . 1979. The plaintiff in the main action may 
thereupon pay the appraised value of the improvements, and take the prop
erty. [R., § 2267; C , '51, § 1236.] 

During the t ime when the owner has the possession of the land until his claim is paid, 
election to pay for the improvements the for such uses as he may deem proper, b u t 
claimant in possession is a tenant at wil l : wi thout making any additional improvements 
Reilly v. Ringland, 39-106. t he reon : Webster Oily & C. C. R. Co. v. New-

The occupying claimant is entitled to have son, 70-355. 

3 1 5 5 . D e f e n d a n t m a y t a k e l a n d . 1980. Should he fail to do this after 
a reasonable time, to be fixed by the court, the defendant may take the prop
erty upon paying the value of the land aside from the improvements. [C., '51, 
§ 1237.] 

3 1 5 6 . T e n a n t s i n c o m m o n , 1981. If this be not done within a reason
able time, to be fixed by the court, the parties will be held to be tenants in 
common of all the land, including the improvements, each holding an interest 
proportionate to the value of his property as ascertained by the appraisement 
above contemplated. [0., '51, § 1238.] 

A prior s tatute relating to the same subject, three years, a general execution migh t issue, 
wdiich authorized a money judgment against held unconst i tut ional : Childs v. Shower, 18-
the owner of the land for the value of the im- 261. 
provements, on which, if not paid within 

3 1 5 7 . C o l o r of t i t l e . 1982. The purchaser in good faith at any judicial 
or tax sale made by the proper person or onicer, has color of title within the 
meaning of this chapter, whether such person or officer had sufficient authority 
to sell or not, unless such want of authority was known to such purchaser at 
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the time of the sale. And the rights of such purchaser shall pass to his as
signees or representatives. [R., § 2268; 0., '51, § 1239.] 

The grantee is an " a s s ignee" within the evidence aliunde may be received to show that 
meaning of this section: Childs v. Shower, the several t racts were not sold for a gross 
18-26. s u m : Ibid. 

"When the tax deed relied on to show color A tax deed void on its face is sufficient to 
of title shows a sale in gross of distinct tracts, give color of t i t l e : Colvin v. McCune, 39-502. 

3 1 5 8 . O c c u p a n c y . 1983. Any person has also such color of title, who 
has occupied a tract of land by himself, or by those under whom he claims, 
for the term of five years, or who has thus occupied the land for a less term 
than five years, if he, or those under whom he claims have, at any time during 
such occupancy, with the knowledge and consent, express or implied, of the 
real owner, made any valuable improvements thereon, or if he, or those under 
whom he claims have, at any time during such occupancy, paid the ordinary 
count}? taxes thereon for any one year, and two years thereafter have elapsed 
without a repayment or proffer of repayment of the same by the owner of 
the land, and such occupancy is continued up to the time at which the suit is 
brought by which the recovery of the land is obtained as above contemplated; 
but nothing in this chapter shall be construed to give tenants color of title 
against their landlords. [R., § 2269; C , '51, § 1240.] 

Occupancy in the claimant's own right for A claimant having color of title by five 
a term of live years gives the color of title re- years' occupancy a t the t ime judgment is re
quired by g 3157. Such possession need not covered against h im may recover for his im-
be based on any kind of right or title to the provements, a l though they were made before 
l and : Lunquest v. TenEyck, 40-213. the expiration of the period of possession 

A lessee of premises truin one holding a life necessary to constitute such color of t i t le : 
estate does not have color of title as against Litchfield v. Johnson, 4 Dillon, 551. 
the reversioner, nor will the payment of taxes Where defendant occupied the land when 
give him such color of title if made in accord- judgment was obtained, and at tha t t ime more 
ance with the terms of the lease: Wiltse v. than two years had elapsed since he had paid 
Hurley, 11-473. the tax on the land, and plaintiff at no t ime 

The vendee of real estate holding under a offered to pay the l.-ixes, held, that defendant 
bond for a deed cannot take advantage of >\ ul color of t i t le : Finnegan v. Campbell, 74-
these provisions to recover from the vendor 158. 
the value of improvements made while so 
holding: Jones v. Graves, 21-474. 

3 1 5 9 . S e t t l e r s . 1984. When any person shall have settled upon any 
lands within this state, and shall have occupied the same for three years under 
or by virtue of any law of said state, or any contract with its proper officers 
for the purchase of said land, or under any law of, or by virtue of any pur
chase from the United States, and shall have made valuable improvements 
thereon, and shall have been, or shall hereafter be, found not to be the true 
owner thereof, or not to have acquired a right to purchase the same from the 
state or the United States, such person shall be deemed an occupying claimant 
within the meaning of this chapter. [13 G. A., ch. 88.] 

3 1 8 0 . W a s t e "by c l a i m a n t . 1985. In the cases above provided for, if 
the occupying claimant has committed any injury to the land by cutting tim
ber or otherwise, the plaintiff may set the same off against any claim for im
provements made by such claimant. [R., § 2270; C , '51, § 1241.] 

[As to setting off rents and profits, see notes to § 3151.] 

3161. E x e c u t i o n . 1986. The plaintiff is entitled to an execution to put 
himself in possession of his property in accordance with the provisions of this 
chapter, but not otherwise. [R., § 2272; G., '51, § 1243.] 

3162. R e m o v a l of i m p r o v e m e n t s . 1987. Any person having improve
ments on any land heretofore granted to the state in aid of any work of inter
nal improvement, including what is known as the Des Moines river lands, 
whose title to such land is questioned by another, shall be entitled to remove 
such improvements owned by him without injury otherwise to the land,-at 
any time before he is evicted therefrom, or he may claim and have the benefit 
of this chapter by proceeding as herein directed. [14 G. A., ch. 85.] 
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CHAPTER 8. 

T H E HOMESTEAD. 

3163 . E x e m p t . 1988. Where there is no special declaration of the stat
ute to the contrary, the homestead of every family, whether owned by the 
husband or wife, is exempt from judicial sale. [R., §'2277; C, '51, § 1245.] 

[As to exemption of homestead procured with pension money, see § 4306.] 

W h o en t i t l ed to exempt ion : The sur
viving widow of the owner of the homestead 
is as much the head of the family and en
titled to control the rents and profits of the 
homestead as was the husband when living: 
Floyd v. Mosier, 1-512. 

A widower without children acquiring and 
occupying property as a homestead for him
self and mother, whom he supported, held to 
be entitled to the homestead right: Parsons 
v Livingstone, 11-104. 

So held, also, as to an unmarried woman 
who had accepted, protected and was pro
viding for the children of a deceased sister: 
Arnold v. Waltz, 53-706. 

The fact that a divorce is granted to the 
wife, allowing her the custody of the only 
child, will not deprive the husband of the right 
to hold a homestead exemption: Woods v. 
Davis, 34-264. 

I n w h a t p r o p e r t y : Purchase, payments, 
and possession under a bond for deed, consti
tute sufficient ownership to make the prop
erty the homestead of such purchaser: St in son 
v. Richardson, 44-373, 375. 

A tenant in common may have a homestead 
right in his interest in the undivided premises: 
Thorn v. Thorn, 14-49. 

And this is true even when he has only an 
equitable title thereto: Hewitt v. Rankin, 41-
35, 44. 

N a t u r e of the in te res t : The wife's home
stead interest m property owned by the hus
band is present, fixed and substantial, and not 
merely possible, remote and contingent, and 
is not in general liable to be affected by the 
omission, neglect or default of the husband: 
Adams v. Beale, 19-61. 

Her interest in the husband's property used 
a? a homestead is real property within the 
meaning of a former statute providing for the 
redemption from tax sale of the property of 
a married woman : 1 bid. 

The right of the wife in the homestead is of 
a higher character, and more in the nature of 
a vested interest or title, than is the dower 
right; in the other real estate of her husband: 
Chase v. Abbott, 20-154. 

The legal title to the homestead, upon actual 
occupancy by the husband and wife, dots not 
vest jointly in thein. The homestead title is 
one of exemption rather than one confer
ring affirmative rights: Burns v. Keas, 21-
257. 

Exemption, part of the contract: The 
homestead law in torce at the time a contract 
is made enters into and becomes a part^ of it, 
and a subsequent repeal of the law will not 
impair the rights of parties thereunder: Bridg-
rnan v. Wilcut, 4 G. Gr., 563. 
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P e r t a i n s t o r e m e d y : The homestead ex
emption is a part of the remedy, and is not to 
be regulated by the law of the place of con
tracting : Helfenstein v. Cave, 3-287. 

There ma3T be a homestead right in a lease
hold interest in real estate so as to render the 
assignment of the lease, by the husband alone, 
invalid: Pelan v. De Bevard, 13-53. 

Where there is an exchange of homesteads, 
and one of the parties remains temporarily, 
after the exchange, in his former homestead, 
at the will ot the other party, his right is less 
than and antagonistic to the possession re
quired to constitute a homestead: Windle v. 
Brandt, 55-221. 

One partner cannot acquire a homestead ex
emption in real estate belonging to the firm in 
which he is a member as against either the 
claims of firm creditors or copartners, even 
though he holds the legal title of the prop
erty: Drake v. Moore, 66-58; Hoyt v. Hoyt, 
69-174. 

One who purchases a pre-emption claim to 
public lands and takes possession thereof does 
not, before acquiring title from the govern
ment, have such an interest in the property as 
to support a homestead exemption: De Land 
v. Day, 45-37. 

Where the house used as a home is situated 
upon lands of the wife the homestead may 
also include land owned by the husband. It 
is entirely immaterial whether the legal title 
be in the husband or wife, or whether one of 
them holds the title to one tract and the 
other to another tract, where the two tracts 
are used as a homestead: Lowell v. Shannon, 
60-713. 

A conveyance of the homestead property by 
the husband to the wife does not destroy its 
character as a homestead nor change the time 
to which the exemption dates: Green v. 
Farrar, 53-426. 

E x e m p t i o n : A judgment under which a 
homestead is not liable to sale does not attach 
as a lien thereon, and a conveyance of such 
homestead to a third person passes title free 
from such judgment: Lamb v. Shays, 14-567; 
Cummings v. Long, 16-41. 

But when, by abandonment, the homestead 
loses its character, the liens of prior judg
ments attach in the same manner as the lien 
of a judgment attaches to property subse
quently acquired by the judgment debtor: 
Lamb v. Shays, 14-567. 

A v o l u n t a r y conveyance of the home
stead will not be fraudulent as to creditors 
having no lien thereon: Delashmut v. Trau, 
44-613; Officer v. Evans, 48-557; Aultman v. 
Heiney, 59-654; Butler v. Nelson, 72-732. 

As to liability for purchase money and ante-
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cedent debts, see notes to § 3167. As to liabil
ity under contract, and enforcement of the 
same by foreclosure, etc., see notes to § 3168. 

P r o p o r t i o n a l l i a b n i t y : Where a husband 
has contributed a portion of the purchase 
price of a homestead, the title of which is in 
the wife, the creditors of the husband under 
claims antedating the acquisition ot the Home
stead may subject such property, to the ex
ten t of the husband's contribution thereto, to 
the payment of tneir claims, such proportion 
being treated as t ,u t ible assets and sold to 
satisfy iudgments on such claims: Ci onp v. 
Morion", 49-10 ;S.G, 53-599; Hum ill v. Henry, 
69-752. 

Earnings of the wife not derived from sepa
ra te property or business, but acquired in con
nection wi th her husband's property and in 
the management of the family an.iirs, do not 
become the wife's separate property in such 
sense that when invested in a homestead tha t 
proportion thereof thus procured is exempt 
from indebtedness to which the homestead in 
the hands of the husband is liable: Ha,mil v. 
Henry, 69-752. 

T a x e s a n d r e p a i r s : A husband who oc
cupies with his family a homestead owned by 
his wife may pay taxes and interest on incum
brances thereon, as well as make expenditures 
for repairs, without becoming a creditor of 
the wife and acquiring any claim again it the 
property which can be enforced by his credit
ors: Ibid. 

D e c r e e for d i v o r c e : Where a decree of 
divorce merely gives the wife a personal judg
ment for alimony, the homestead, which the 
husband still continues to occupy as the head 
of the family, cannot be sold to satisfy the 
judpnien t : Byersv. Byers, 21-268; Whiieomb 
v. Whitcomb, 52-715. 

Consent of both husband and wife 
n e c e s s a r y : Neither the husband nor tho 
« i t 1 i an oy any sepaiate act affect the home
stead rights of the other and change the home
stead charact t i of the property. When the 
r ight of a homestead is once attacned to the 
property it can be relinquished or divested 
only by a joint comeyanoe or by an abandon
ment of the property as a homestead by both 
husband *ind m e : ~Lunl v. Neeley, 67-97. 

But the subsequent purchaser without no
tice tha t property con\ eyed by the husband 
i r v ie hi,ichiig tli" 'f .•! Title thereto was 
(",i„<~< -i <. ti " - JO i t<.<> .i owelty a .is n i ' 
vts-ed \\,„h I i iiO'io.Uv i character î , not 
:<freeted wi th notice ot the invalidity ot such 
conveyance, and will be protected: ibid. 

The homestead is for the benefit of the fam
ily and not of tho husband alone, and the 
law of homestead has no application in a suit 
for divorce and alimony. Tho court in adjust
ing the rights of the parties may make such 
provision or disposition of it as may appear 
jus t and equitable, and the a t tachment au
thorized in actions for alimony (jj 8418) may 
there!ore be levied on the homestead; Daniels 
v. 2lorris, 54-369. 

"Violat ion of l i q u o r l a w : By reason of 
the provision of § 2419 the homestead, or that 
part of it used as a saloon, is subject to judg
ment obtained for violation of the laws against 
the sale of intoxicating liquors: Arnold v. 
Golshall, 71-572. 

E x e m p t i o n of p r o c e e d s : Where a por
t ion of the homestead is, by proper proceed
ings, condemned for right of way, the dam
ages allowed are exempt from* execution. 
Whether the proceeds ol a voluntary convey
ance by the husband of a portion of the home
stead for r ight of way would be exempt, 
quazre: Kaiser v. Seat on, 62-463. 

The right of action against a railway com
pany for damages caused to the homestead 
property by fire negligently set out by such 
company is exempt from execution for a rea
sonable time, to the same extent that the 
homestead is, and the rai lway company can
not DO garnished for such indebtedness tinder 
a judgment which could not be enforced 
against the homestead: Mudge v. Lanning, 
68-611. 

The proceeds of the sale of the homestead 
are not exempt from execution unless the sale 
is for the purpose of procuring a new home
stead (under § 8175J: Husk ins v. Hunlon, 
72-37. 

Where an unmarried man, ov, ning and oc
cupying property as a home, made application 
ior a loan secured by mortgage upon the land. 
and before the execution of the mortgage, but 
without the knowledge of the leiuk ', A-as 
married, held, tha t the mortgage was subse
quent to the wife's homestead r igh t : Tolmun 
v. Leathers, 1 McCrary, 329. 

A mortgage upon the homes! end by the 
husband alone, even though given to sccmo 
a debt antedat ing the homestead, held void, 
and the record thereof not sufficient to consti
tu te notice to a subsequent purchaser. The 
cicditoi whoso claim antedates the homes*e,,d 
i'i >ht has no lien as against a purchaser with
out notice until he recovers judgment on his 
claim: Higley v. Millard, 45-586. 

3 1 6 4 . F a m i l y de f ined . 1989. A widow or widower, though without 
children, shall be deemed a family while continuing to occupy the house used 
as such at the time of the death of the husband or wife. [R., § 2278; 0., '51, 
§ 1216. J 

Granting a divorce to the wife and giving band liable to sale on execution: V/oods v. 
her the custody of the children, held not to Davis, 34-264. 
render the homestead in the hands of the hus-

3 1 6 5 . C o n v e y a n c e o r i n c u m b r a n c e . 1990. A conveyance or incum
brance by the owner is of no validity unless the husband and wife, if the 
owner is married, concur in and sign the same joint instrument. [R., § 2279; 
C , ' 5 1 , §1217.] 
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A sale and conveyance of the homestead by 
husband and wife will transfer a valid title to 
the purchaser as against a prior sale by the 
husband alone, although the second purchaser 
had knowledge of the first conveyance: Gar-
lock v. Baker, 46-334. 

A contract by the husband to convey prop
erty which has been acquired by him in ex
change for the homestead, with the intention 
of occup3'ing it for a new homestead within 
the period reasonably required for making a re
moval, will be void, although the property ac
quired has not yet been actually occupied: 
Ooivgell v. Warrington, 68-666. 

Where the homestead r ight exists in prop
erty, the whole of which is greater in amount 
than can be claimed under the homestead law, 
the boundaries of the homestead not having 
been established, the owner of the fee cannot, 
by conveying a portion of the property by an 
ins t rument in which the other does not join, 
limit the homestead right to another portion 
thereof. No valid sale of any portion can be 
made until the provisions of law as to plat t ing 
have been complied w i th : Goodrich v. Brown. 
G3-247. 

The rights of the wife and family in the 
homestead cannot be affected by the fraudu
lent acts of the husband: Eli v. Gridley, 27-
376. 

' the subsequent adoption of property as a 
homestead will not affect conveyances previ
ously made : Yost v. Devault, 3-345. 

Where, prior to the execution of a mortgage 
on real estate, no part thereof is occupied as a 
homestead, and an adjoining tract is used and 
held out as such, third persons being influ
enced by such representations, the mortgagor's 
wife, though not joining in the mortgage, can
not afterwards set out the homestead by plat, 
and record it so as to include part of the 
mortgaged premises: Lucas v. Picket, 20-490. 

I n c u m b r a n c e s : Under a statute not for
bidding the incumbrance of the homestead, 
but only the conveyance thereof by one party 
alone, held, that a mortgage was a convey
ance : Bal/coek v. Hoey, 11-375, 

A s s i g n m e n t , l e a s e o r c o n t r a c t : Where 
premises held under a lease are occupied as a 
homestead, an assignment of the lease by the 
husband alone will not bo valid: Pelan v. De 
Bevard, 13-53. 

The rights of a wife in the homestead can
not be prejudiced by a lease made by her hus
band or by a holding by him in recognition of 
a mortgagee's title as against h im: Morris v. 
Sargent, 18-90. 

Where the title to the homestead is held 
under a contract of purchase, the husband hav
ing such contract cannot, without the consent 
of the wife, make an assignment thereof so as 
to divest the homestead r igh t : Drake v. Moore, 
66-58. 

T h e v e r b a l a s s e n t of the wife to a convey
ance of the homestead or an assignment ot the 
tit le bond under which it is held wiil not make 
it binding: Donner v. liodeubaugh, 61-269; 
Stinson v. Richardson, 44-373. 

An oral agreement by the parties to execute 
a mortgage upon the homestead, for money 
borrowed to redeem the same from execution, 
cannot be specifically enl'oiced, nor can the 
money so advanced be made a lien upon the 

premises by judicial decree: Clay v. Richard
son, 59-483. 

The fact tha t the wife has knowledge of a n d 
approves t he sale of the homestead, a n d e v e n 
an express agreement on her part to c o n v e y 
the same, if it is not in writ ing, will not r e n d e r 
a contract of sale by the husband alone v a l i d : 
Anderson v. Culbert, 55-233. 

E a t i f l c a t i o n : Where there is an a t t e m p t t o 
execute a proper instrument , which, howeve r , 
is void by reason of defects in form, t he pa r 
ties may bind themselves by a ratif ication of 
such instrument , either express, or p r e s u m e d 
from their ac t s : Spuffordv. Warren, 47-47. 

Where it was a t tempted to show rat i f icat ion 
by the wife of a parol coil tract to convey t h e 
homestead, made during the life-time o"f her 
hufaband, held, tha t mere acceptance of t h e 
benefits of such parol contract d u r i n g t h e 
three or four weeks of ill-health iol l owing 
the death of the husband was not sufficient 
to prove such parol ratification: Clark v. 
Evarts, 46-248. 

D u r e s s : Where the concurrence of a wife 
in tiie mortgage of a homestead is p r o c u r e d 
by duress it cannot be enforced: First Nat. 
Bank v. Bryan, 62-42. 

I n s a n i t y : Where the wife is insane a t t h e 
t ime of a conveyance in which she a t t emp t s to 
join for the purpose of conveying the home
stead, it will be void for want of her c o n s e n t : 
Alexander v. Vennum, 61-160. 

The fact that the wife, at the t ime of m a k i n g 
a note secured by mortgage on the homestead, 
was mental ly unsound, will not defeat t h e 
mor tgage in the ordinary course of business, 
if the transaction is fair and reasonable, a n d 
the menta l condition of the wife was no t 
known to the other par ty : Abbott v. Oreal, 
56-175. 

I T r a u d : If the wife actually signs an ins t ru
ment of conveyance or incumbrance, she will 
not be allowed to dispute its validity on t he 
ground tha t she was ignorant of its con ten ts 
or tha t she was induced to do so by f raud or 
deception of her husband, in the absence of a 
showing tha t the grantee or mortgagee was 
cognizant of such deception and f raud: Edgell 
v. Hagens, 53-223; Van Sickles v. Town, 5 3 -
259; Jttubelman v. Rumniel, 72-40. 

The tact that a wile's s .gnature to a mor t 
gage of the homestead is oouuned by f r aud 
and misrepresentation on the part of her hus
band will not defeat the mortgage, where no 
knowledge of the f iauu can be imputed to the 
mor tgagee : JEtna. L. Ins. Co. v. Franks, 
53-618; Miller v. Wolbert, 71-539. 

Where the husband, to whom the wife own
ing the fee of the homestead intrusted t he en
tire control of the business, secured a loan 
thereon upon the representation that he would 
furnish a valid mortgage upon the proper ty 
signed by the wife and himself, and after
wards furnished such security, held, t h a t the 
wile was estopped by his action from relying 
upon a defense to such mortgage based upon 
erasures and interlineations claimed by her to 
have been made by her hubbauu, but not read
ily apparent upon inspection: Sawyer v. Perry, 
02-238. 

M o r t g a g e for h u s b a n d ' s d e b t s : The wife 
may join m a mortgage of the homestead for 
the payment of a note of her husband and will 
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be bound thereby to the extent of the property 
mortgaged, but she would not thereby become 
entitled to the proceeds of the loan effected or 
propertv purchased therewi th : Rock v. Kreiq, 
39-239. 

The homestead is bound by a mortgage exe
cuted by the husband and wife to secure their 
joint note, it being expressly stipulated tha t 
the intention is to bind the homestead: Low v. 
Anderson, 41-476. 

A p u r c h a s e - m o n e y m o r t g a g e given at 
the t ime of the acquisition of the homestead, 
13 the vendor, is valid, though executed alone 
by the partv taking the legal t i t le: Christy v. 
D-ycr, 14-438. 

B. having become bound as surety for one 
L. L. to A. L., and being at the same time in
debted by mortgage for the purchase money of 
land which included the homestead, an ar
rangement was made by which B. assumed 
the payment of the debt to A. L., securing it 
by a mortgage on the same property, and the 
amount thus assumed was, by the procurement 
of L. L., indorsed upon the purchase money 
notes; held, tha t A. L. could not claim to be 
the assignee of a portion of the purchase 
money, or of the vendor's rights, and took the 
mortgage subject to the unpaid residue of the 
first mortgage and subject to the homestead 
rights of B.'s wife, who had not joined in the 
mor tgage: Burnap v. Cook, 16-149. 

T h e r e n e w a l by the husband of a debt, by 
an admission or new promise sufficient to take 
the case out of the statute of limitations, will 
also keep in force a mortgage given on the 
homestead to secure the same, although such 
renewal is without the wife's consent: Mahon 
v. Cooley, 36-479. 

A c o n v e y a n c e for r i g h t of w a y by the 
husband, owner of the legal title of the home
stead, in which the wife does not join, is not 
necessarily invalid: Chicago & S. W. R. Co. v. 
Swinney, 38-182. 

A husband can convey the right of way over 
the homestead without the concurrence or sig
na ture of the wife to the deed, if it does not 
defeat the enjoyment of the homestead as such : 
Ottumwa, C. P. & St. P. R'y Co. v. Mo Will
iams, 71-164. 

Damages assessed for the taking of a r ight 
of way through the homestead are exempt 
from execution. Whether the proceeds of a 
voluntary conveyance by the husband for tha t 
purpose would be exempt, quaere: Kaiser v. 
Seaton, 62-463. 

A l i c e n s e t o m i n e upon the homestead, 
executed by tho owner alone without concur
rence of the wife, is not necessarily invalid, 
and even if her assent should be considered 
necessary, it would be presumed from knowl
edge on her part tha t work was being done 
thereunder or expenses incurred to which she 
made no objection: Harkness v. Burton, 39-
101. 

A lease to a mining company of the r ight to 
mine coal from the homestead does not consti
tu te a severance such as to subject the un-
mined coal to judicial sale: Sibley v. Lawrence, 
46-563. 

H o w c o n v e y a n c e m a d e : An instrument 
in which the wite only joins for the purpose 
of releasing her dower is not such a joint in
s t rument as is required to convey or incumber 

the homestead: Sharp v. Bailey. 14-387; Fuller 
v. Hunt, 48-163; Wilson v. Christopherson, 
53-481; Eisenstadt v. Cramer, 55-753; appar
ently contra: Reynolds v. Morse, 52-155. 

It is not necessary that the conveyance or 
incumbrance should specifically state that the 
property sought to be conveyed or incumbered 
is the homestead: Babcock v. Hoey, 11-375 ; 
O'Brien v. Young. 15-5; Reynolds v. Morse, 
52-155; Van Sickles v. Town, 53-259; Water
man v. Baldwin, 68-255. 

A conveyance of the homestead property 
from the husband to the wife will not vest in her 
such title that she alone can make a valid con
veyance thereof: Spoon ?>. Van Fossen, 53-494. 

In a conveyance of the homestead by the 
husband to the wife, joinder of the wife is not 
necessary: Harsh v. Griffin, 72-608. 

As to the rule under a different s tatutory 
provision, see Luther v. Drake, 21-92. 

Effec t of c o n v e y a n c e b y o n e p a r t y 
a l o n e : An agreement to convey, made by 
the husband or wife alone, is absolutely void, 
and a specific performance thereof cannot be 
enforced: Yost v. Devault, 9-60. 

A mortgage upon the homestead executed 
by the husband alone while his wife is living 
is not binding upon him even after the death 
of the wife: Larson v. Reynolds, 13-579. 

Where one par ty alone enters into a con
tract to convey the homestead no damages can 
be recovered tor the breach of such contract 
from the party executing i t : Burnett v. Men-
denhall, 42-296 ; Clark v. Evarts, 46-248; Cow-
gell v. Wat rington, 66-666. 

Where the husband enters into a contract 
to convey, to which both parties expect to 
secure the assent of the wife, but such assent 
is not secured, the purchaser cannot recover 
from the husband the excess in the value of 
the land over the purchase price. Tho case is 
not one of fraud, and it is doubtful whether 
anything can be recovered except the purchase 
money paid and interest: Donner v. Roden-
buugh, 61-269. 

The invalidity of a mortgage on tho home
stead executed by the husband alone may be 
set np by a junior mortgagee, in a proceeding 
to foreclose the senior mortgage, al though 
such defense is not interposed by the owners : 
Alley v. Bay, 9-509. 

Spec i f i c p o i i o r m a n c e : Where the hus
band caused the Homestead to be advertised 
for sale at auction and it was sold,'held, in the 
absence of any consent to snoh sale by the 
wife, specific performance could not be en
forced : Garlock v. Baker, 46-334. 

S u b s e q u e n t a b a n d o n m e n t of the home
stead will not make a conveyance or mortgage 
by the husband alone, while the property was 
occupied as a homestead, valid: Brunei- v. 
Bateman, 66-488; Lunt v. Neeley, 67-97. 

I m p r o v e m e n t s b y p u r c h a s e r i n g o o d 
f a i t h : Where a par ty takes possession of a 
homestead under a void transfer thereof, but 
in good faith, believing tha t he has acquired 
a good title, and makes improvements which 
are judicious and necessary and not inconsist
ent with the circumstances of the owner, he 
is entitled to allowance for such improve
ments : Stinson v. Richardson, 44-373. 

B e n t s a n d p r o f i t s : Whether in such case 
the wife of the party who has attempted to 
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convey the homestead can maintain action for 
rents and profits against the person thus tak
ing possession tinder such conveyance, quozre; 
but held, in a particular case, that a decree ap
plying such rents and profits on a judgment 
against the homestead was proper: Ibid. 

Where plaintiff's husband before his death 
assigned to defendant a bond for a deed by 
which he held a tract of land, including the 
homestead, defendant agreeing to pay certain 
judgments and other considerations, in which 
assignment plaintiff did not join, held, that 
upon this being set aside, at the suit of plaint

iff, and defendant declared entitled to he sub
rogated to the rights of the holder of the judg
ments which he had paid off in a supplemental 
proceeding by the wife after the husband's 
death, the rents and profits of the portion of 
the premises which was the homestead should 
be applied to the satisfaction of these judg
ments, but not the rents aud profits from the 
portion not a part of the homestead, and that 
a like application should be made of the value 
of a horse given to defendant by plaintiff's 
husband in the trade: Stinson v. Richard.sou, 
48-541. 

3 1 6 6 . L i a b l e for t a x e s . 1991. The homestead is liable for taxes accru
ing thereon, and, if platted as hereinafter directed, is liable only for such 
taxes and subject to mechanics' liens for work, labor, or material, clone or fur
nished exclusively for the improvement of the same, and the whole or a suffi
cient portion thereof may be sold to pay the same. [R., § 2280; C , '51, 
§1248; 9 G-. A., ch. 173, §9.] 

[For similar provisions as to taxes, see § 1358.] 

3167. For debts antedating purchase. 1992. The homestead may 
be sold on execution for debts contracted prior to the purchase thereof, but it 
shall not in such case be sold except to supply the deficiency remaining after 
exhausting the other property of the debtor liable to execution. [R., § 2281; 
C , '51, § 1249.] 

Unpaid purchase money : The home
stead right is subordinate to the right of the 
vendor for unpaid purchase money: Christy 
v. Dyer, 14-438; Cole v. Gill, 14-527; Burnap 
v. Cook, 16-149; Hyatt v. Spearman, 20-510; 
Campbell v. Maginnis, 70-589. 

In such case a general judgment and execu
tion is the proper method of enforcing the 
vendor's lien: Bills v. Mason, 42-329. 

The assignment of a note given for the pur
chase money of property constituting a home
stead carries with it the vendor's lien and all 
the equities and rights which the vendor 
would have had if he had never parted with 
the debt: Ibid. 

The satisfaction of a part of the judgment 
for the purchase money does not affect the 
hen of such judgment so tar as the amount 
remaining unpaid is concerned: Campbell v. 
Maginnis, 70-589. 

E r a u d : Where the title to property has its 
inception in fraud, its homestead character 
cannot be set up to defeat the claims of the 
person from whom it was obtained: Muir v. 
Bozandh, 44-499. 

Debts contrac ted pr ior to acquis i t ion: 
The homestead is liable, under the statute, for 
debts contracted prior to its acquisition and 
occupancy as such, provided no other property 
is found subject to execution: Greeley v. Sam
ple 22-333. 

The provision that " the homestead may be 
sod for debts contracted prior to the purchase 
thereof" means that it may be thus sold for 
debts contracted prior to the time when the 
homestead right attaches by virtue of actual 
occupancy as a homestead. Debts contracted 
after the purchase of the property, but before 
it acquires the homestead character by occu
pancy as such, may be enforced against the 
property: Hale v. He.aslip, 16-451; Hyatt v. 
Spearman, 20-510; Elston v. Robinson, 23-208. 

The entry of land under the United States 
homestead laws, which is afterwards occupied 
as a homestead, constitutes the pin chase of 
the homestead within the meaning of this 
section. The exemption dates from such en
try and not from the issuance of a patent: 
Green v. Farrar, 53-426. 

A homestead is liable to foreign as well as 
domestic debts created prior to its acquisition: 
Laing v. Cunningham, 17-510; Brainard v. 
Van Kuran, 22-261. 

W nere a debt contracted prior to the acqui
sition of the homestead has become barred, 
and is renewed by a new note given subse
quently to such acquisition, the homestead 
remains liable: Sloan v. Waugh, 18-224. 

W nere a party has derived a pecuniary ad
vantage from a wrong done by him. and it is 
competent for the person suing thereon to 
waive the tort and maintain action on an im
plied promise, the obligation to pay is a debt 
within the meaning of the statutory provision 
above referred to, from the time of the wrong; 
but if the wrong results in no pecuniary ad
vantage and the action must be in tort, and 
sound only in damages, then the obligation is 
not a debt until ascertained by judgment: 
Warner v. Cammack, 37-642. 

The homestead being liable for debts cre
ated before its acquisition, the execution of a 
mortgage thereon to secure such a debt cre
ates no additional burden so tar as the rights 
of the wife are concerned, and, therefore, 
such mortgage executed by the husband alone 
would be valid as to the wife, but it would 
not be valid as to innocent purchasers before 
judgment on the debt secured, and the record
ing of such a mortgage would therefore not 
affect them with notice: Higley v. Millard, 
45-586. 

The liability of the homestead to debts con
tracted before it acquires the homestead char-
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acter attaches at the t ime they are contracted, 
and not merely from the time judgment is 
rendered thereon: Bills v. Mason, 42-329. 

Where a voluntary conveyance of the home
stead was made to another, but such convey
ance was not fraudulent as to creditors for the 
reason that their claims were not liens thereon, 
and afterward, the premises having remained 
in the possession of the grantor, they were re-
conveyed to him by quitclaim, held, tha t such 
homestead was liable for debts contracted 
prior to such reconveyance: Butler v. Nelson, 
72-732. 

L i e n of j u d g m e n t s : As between the 
parties, or as against persons chargeable with 
notice of the character of the debt, a judg
ment upon a debt contracted prior to the 
t ime when the property acquired a home
stead character, al though not rendered unti l 
after that time, becomes a lien upon the home
stead, and a party claiming under the home
stead right (as by mortgage) is bound to as
certain when such right began, and whether 
it was prior to the debt on which the judg
ment was rendered: Hale V. Heaslip, 16-451. 

And where it does not appear from the 
judgment itself tha t the debt was contracted 
prior to the acquisition of the homestead, 
t ha t fact mav be shown by evidence aliunde: 
Delavan v. Pratt, 19-429; Phelps v. Finn, 45-
447. 

A judgment defendant who is surety for his 
co-defendant has such an interest, as against 
his co-defendant, tha t he may show that the 
judgment is for a debt antedat ing the acqui
sition of the homestead of his principal: Dela
van v. Pratt, 19-429. 

I t is not sufficient, in order to make a judg
ment a lien upon the homestead otherwise 
than as a mechanic's lien, to show that it was 
for material furnished and labor performed 
upon the homestead property, unless the in
debtedness arose before its acquisition as a 
homestead: 1 bid. 

A judgment for a debt antedat ing the home
stead right is a lien on the homestead in such 
sense that the holder thereof may redeem from 
an execution sale by a senior creditor, and, as 
against such senior creditor purchasing at his 
own sale, may show by evidence aliunde tha t 
Ins debt antedates the homestead: Phelps v. 
Finn, 45-447. 

A creditor whose claim antedates the home
stead has no lien as against a purchaser with
out notice until the recovery of his j u d g m e n t : 
Higley v. Millard, 45-586. 

The homestead being subject to the lien of 
a judgment lor a debt contracted before its 
acquisition from the time such judgment is 
rendered, a purchaser after the hen attaches 
takes subject thereto, and in case of sale of 
the property under such judgment has no 
other right than tha t of making statutory re
demption from the sale: Kimball v. Wilson, 
59-638. 

That judgments in general are not liens on 
the homestead, see notes to § 3163. 

E x h a u s t i n g o t h e r p r o p e r t y : It is the 
policy ot the law to require all otbor property 
of the dolendant m execution to be exhausted 
before tho sale of the homestead: Twogood v. 
Stephens, 19-403. 

The phrase " o t h e r property of the debtor 

liable to execut ion" applies to his interest in 
partnership proper ty: Lambert v. Powers, 
36-18. 

Where the homestead is sold before other 
property is exhausted the sale may be set 
asicte and a resale ordered: Lay v. Gibbons, 
14-377. 

Where the holder of a senior mortgage on 
property, including the homestead, took a 
conveyance of the entire property without re
leasing his mortgage or otherwise indicating 
his intention that it should bo merged in his 
legal title, held, tha t as to junior mortgages he 
had the right to have his mortgage debt satis
fied first, if possible, out of the portion not 
included in the homestead, to the exclusion of 
junior liens which were not a lien upon the 
homestead : Linscott v Lainart. 46-312. 

Where a mortgage upon hind, a portion of 
which constituted a homestead, was foreclosed 
and the land was all sold together, held, that a 
judgment lienholder whose judgment was a 
hen upon a portion of the property constitut
ing the homestead, and who was not made a 
part to the foreclosure, could redeem the por
tion of the land on which his judgment was a 
lien upon paying the amount bid for the whole 
premises iess the value of the homestead: 
Suthei land v. Tyner, 72-232. 

A party claiming that the homestead is not 
liable because other property has not been ex
hausted must make such fact appear. I t is not 
necessary to negative that tact in the first in
stance in order to make the sale valid: Hale v. 
Heaslip 16-451; Steven', v. Myers, 11-183. 

The fact that a judgment creditor, under a 
claim prior to the homestead, has delayed until 
the other property of the debtor has been 
otherwise exhausted, will not release the home
stead from his claim: Denegre v. Huun. 14-240. 

The r ight to compel a creditor to exhaust 
other property subject to his mortgage bei ore 
subjecting the homestead does not exist in 
favor of a third person who lias purchased the 
homestead after the execution of the mort
gage under which the sale is had : Barker v. 
Rollins, 30-412; Kemererv. Bournes, 53-172. 

If the mortgagor has sold the other property 
which might have been applied to the satisfac
tion ol the uebt, he cannot require that it 
be proceeded against in the hands of a third 
party before the homestead is sold: Dilger v. 
Palme?: 60-117. 

When a mortgage is given covering the home
stead and other land, and then a second mort
gage is executed upon tiie same land so far as 
not included in the homestead, and the second 
mortgage is loreclosed and the land covered 
by if sold to the mortgagee therein, such mort
gagee cannot insist tha t the homestead be lirst 
subjected to the payment ot the first mortgage, 
but the mortgagor may insist, on the foreclos
ure of the senior mortgage, that the piopei ty 
covered thereby not included within the home
stead shall first be applied to the satis! action of 
such mortgage: Equitable L. Ins. Co. i; Gtea-
son, 02-27?. 

Although by § 4559 a junior mortgagee is 
entitled to pay off a senior mortgage covering 
the same premises and other pi operty, and 
have an assignment th t reo t and enforce it 
hist as against the property not covered by 
his junior mortgage, yet if the property thus 
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summary supplemental showing: Barker v. 
Rollins, 30-412. 

Where a pai ty who has t he r ight to insist 
tha t other property before the homestead shi.il 
be applied to the sati, l .ction of the debr has 
notice of the proposed sale of the homestead 
and makes no oojecuon thoiefco he Will be u -
garded as acquiescing, and cannot af terwards 
object to the sale on tha t g round : Foley r. 
Cooper, 43-376. 

The iaeu tha t land not included wi th in the 
homestead, which is offered for sale, is bid hi 
for a sum much below its value, will not en
title the parties to have the sale set aside in 
an action in equi ty : Sigersou v. Sigerson, 71 -
476. 

Where a par ty at tacked a judicial sale of 
his property on the ground tha t he owned no 
interest subject to execution, and it appeared 
incidentally merely that par t of the premises 
were occupied as a homestead, but it did not 
appear whether the homestead r ight was ac
quired subsequently to the date upon which 
the judgmen t was I endered or not, held, t ha t 
the sale of the property in a l ump wi thou t 
setting off the homestead was not void: 
MeCleary v. Ellis, 54-311. 

W h e i e it does not appear tha t defendant has 
other property subject to execution t he sale of 
tho homestead which is liable to the indebted
ness will be valid unless defendant points one 
other proper ty : Owens v. Hart, 62-620. 

As to platting before sale on execution, seo 
S 3173 and notes. 

embraced in the senior mortgage and not 
covered by the junior is the mortgagor's home
stead, tiie junior mortgagee is not entitled to 
such assignment, as the homestead cannot be 
first subjected to the satisfaction of the senior 
mortgage: Grant v. Parsons, 67-31. 

Where the sheriff at a sale i n foreclosure of 
a mortgage covering the homestead and other 
tracts oilers the land not included in the 
homestead in separate tracts without receiv
ing biddeis, tha t is a sufficient exhausting of 
other propeity as requited by statute, and a 
subsequent sale of the entire property includ
ing the homestead is not i rregular: Burmeister 
v. Dewy, 27 -408; Eggers v. Redwood, 50-289 ; 
Brumbaugh v. Shoemaker, 51-148. 

If the officers return of the execution re
cites the sale ot the whole for a certain sum, 
but does not state whether the portion not in
cluded in the homestead was first offered sepa-
lately. it wili be presumed that the officer did 
Ins duty, and that the portion not included in 
the homestead v,as first offered: Eggers v. 
Redwood, 50-289. 

The debtor cannot restrain the sale of the 
homestead under execution upon the ground 
that his other property has not been exhausted 
without an averment or showing that he has 
other property: Stevens v. Myers, 11-183. 

The right to compel a sale of other property 
before the homestead is sold is not to bo en
forced by a cross-action, but by a special di
rection in the execution, and the right m a y 
be set up in the answer or obtained upon a 

3168 . Debts created b y written, cont rac t . 199a. The homestead may 
be sold for debts created by written contract, executed by the persons having 
the power to convey and expressly stipulating that the home-stead is liaoie 
there!or, but it shall not in such case be sold except to supply the deficiency 
remaining after exhausting the other property pledged for the payment of the 
debt in the same written contract. [R., § 2281; C , '51, § 1249.J 

W r i t t e n c o n t r a c t : The phrase " created 
by wri t ten contract " has reference to the man
ner in which the creation of the debt is to be 
evidenced rather than to the tune when the 
liabdity arises. This section applies as well to 
debts evidenced by wri t ten contract subse
quently to their creation as to debts so evi
denced at the \ ery time they are contracted: 
Stevens v. Myers, 11-183. 

The written contract here specified need not 
he a mortgage or other conveyance; any writ
ing containing necessary stipulations and exe
cuted by the proper persons is sufficient: Fo
ley v. Cooper, 43-376. 

'The homestead cannot be rendered liable for 
the debts of its owner by mere verbal agree
ment to charge it wi th the payment thereof 
and to execute a writ ing to tha t affect, wnich 
bv mistake is not done: Rutt v. Howell, 50-
535. 

A provision in a confession of judgment tha t 
execution might be issued thereon " against 
any property belonging to said defendants, 
homestead included," held not sufficient to 
render the homestead liable: Ibid. 

The fact tha t the husband and wife execute 
a mortgage upon their homestead to secure a 
particular creditor does not subject it to the 
payment of the claims of other creditors, nor 
can a general creditor be subrogated to t he 

r ights of the mortgagee. If the owner after
wards makes a general assignment for the 
benefit of creditors, the holder of the mort
gage is entitled to a pro rata share wi tn the 
other creditors, and the homestead is only lia
ble for the balance remaining unpa id : Dick
son v. Chorn, 6-19. 

Foreclosure of incumbrances against 
t h e h o m e s t e a d : The wiie cannot be aheetea 
by any decree foreclosing a mortgage on the 
homestead to which she is not made a p a r t y : 
Burnap v. Cook, 16-149. 

The lien of a mortgage of the homestead, 
executed by the owner before marr iage, is 
prior to any ciaim the wife may have by the 
subsequent mar r iage ; but in a foreclostue suit 
the wiie must be made a pa i ty in order that 
the judgmen t be binding upon her, and that 
a sale thereunder may cut off her dower r igh ts : 
Chase v. Abbott, 20-154. 

Where a mortgage is invalid because not 
joined in by the wife, who afterwards dies, 
and the mortgagor, at the t ime ot foreclosure, 
has a second wiie, her r ights cannot be cut off 
unless she is made a p a r t y : Larson v. Reynolds. 
13-579. 

But the wife is not a necessary par ty in 
every action affecting the homestead: Ibid. 

Even wheie more property than can be held 
as a homestead is occupied, no foreclosure can 
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be had as to any part thereof under a mort
gage not joined in by the wife; and therefore 
a foreclosure of such a mortgage cannot be 
had against the husband alone: Goodrich v. 
Brown. 63-247. 

Where the occupancy of property as a home
stead commences subsequently to the com
mencement of an action to foreclose a mort
gage executed by the husband, before the 
property acquired the homestead character, a 
sale under such foreclosure cuts off the wife's 
homestead rights, al though she is not made a 
par ty thereto. She has no rights in such 
homestead which she can assert as against the 
mortgage, even to compel plaintiff to first 
exhaust other property: Kemerer v. Bournes, 
53-172. 

R e c e i v e r : An application for the appoint
men t of a receiver pending proceedings to 
foreclose a mortgage on a homestead may 
properly be refused where the amount due 
under the mortgage is in dispute: Callananv. 
Shaw, 19-183. 

Whether in any case a receiver should be 
appointed to take possession and charge of a 
mortgagor 's homestead pending proceedings 
to foreclose, qurere: Ibid. 

F a i l u r e t o s e t u p h o m e s t e a d r i g h t in 
the foreclosure proceeding bars any such r igh t : 
Larson v. Reynolds, 13-579. 

And it cannot afterwards be set up against 
the pui chaser at a sale under the judgment 

O c c u p a n c y : The exemption of the home
stead is based upon its actual occupancy as 
such, and is not dependent upon the mark
ing out and pla t t ing: Yost v. Devault, 9-60. 

Such marking and platt ing alone do not give 
property the character of a homestead; use 
by the family as a home is essential: Cole v. 
Gill, 14-527. 

Assent of the wife to the action of the hus
band in fixing the homestead is not essential. 
If he adopts it as his home, the fact of absence 
of his wite will not make it any the less his 
homestead: Williams v. Swetland, 10-51. 

The homestead character does not at tach to 
property until it is actually occupied and used 
by the family as a home. The mere inten
tion to occupy, though subsequently carried 
out, does not make the premises a homestead 
unt i l there is actual residence: Charles v. Lam-
berson,l-i\io; Christy v. Dyer, 14-438; Elslon 
v. Robinson, 23-208; Givans v. Dewey, 47-414. 

But where a portion of the furniture was 
placed in a house which was undergoing re
pairs, and the family moved to the neighbor
hood expecting to occupy it, but on account of 
repairs not being completed did not actually 
sleep and eat in the building, held, tha t it be
came invested with the homestead character: 
Neal v. Coe, 35-407. 

Property acquired as a homestead in ex
change for another homestead will remain 
exempt tor a reasonable t ime for the purpose 
of effecting the removal of the family from 
the old homestead, al though the new one is 

recovered under such proceeding: Haynes v. 
Meek, 14-320. 

Where a defendant failed to set u p his 
homestead r ight in an action to charge his 
property with a lien, held, tha t he could not, 
after judgment , maintain an action to prevent 
the enforcement of such lien on the ground 
tha t he was ignorant of his r igh ts ; and held 
also that his minor children had no interest 
which could be interposed in tha t manner : 
Collins v. Chaniland, 48-241. 

Where a homestead was sold under special 
execution and the surplus in the sheriff's 
hands was applied upon other executions 
against the defendant, and it was shown tha t 
such other executions were not upon judg
ments which could be enforced against the 
homestead, but such application of the sur
plus was made without objection on the part 
of plaintiff, held, tha t he could not recover 
such surplus in an action against the sheriff: 
Brumbaugh v. Zollinger, 59-384. 

Where, in an action for divorce, the wife 
asked alimony, and a certain amount was 
granted and made a special lien on land other
wise involved in the suit, which land was 
afterwards sold to satisfy the decree, held, 
tha t the husband could not afterwards contest 
the sale on the ground that the property was 
his homestead. The homestead right should 
have been set up before the decree: Hemen-
way v. Wood, 53-21. 

not yet actually occupied: Cowgell v. War
rington, 66-666. 

If under the same roof with the homestead 
there shall be a floor or floors, room or rooms, 
which are not used for the purpose of a home
stead, they are no more exempt than if under 
another roof; and if a portion of the building 
shail come within the definition of a home
stead, and a portion not, then the one portion 
may be exempt and the other not. The use of 
other portions of the building cannot make 
tha t portion liable which would otherwise be 
exempt : Rhodes v. McCormick, 4-368. 

So where the upper story or stories of a 
building in a city are used by the owner as a 
home and the first story is rented for store 
purposes, the portion rented as store-rooms 
may be sold under execution, while the por
tion used as a home will be exempt : Ibid.; 
Mayjield v. Maasden, 59-517. 

Where the owner of a lot and building 
thereon used the first and fourth floors and 
the cellar for business purposes, the value of 
such portion of the premises being greatly in 
excess of the value ot the shop which he would 
be entitled to hold exempt in connection with 
the homestead under § 3172, and occupied the 
second and third stories for a residence, held, 
tha t the portions occupied for business pur
poses might be sold under execution: Johnson 
v. Moser, 66-536. 

In such case, held, tha t the purchaser of the 
portion of the premises including that part of 
the cellar not used as the homestead could not 

3169 . W h a t const i tutes. 1994. The homestead must embrace the house 
used as a home by the owner thereof, and if he has two or more houses thus 
used by him at different times and places, he may select which he will retain 
as his homestead. [R., § 2282; C, '51, § 1250.] 
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have an action of partition to determine the 
respective rights of himself and the owner of 
the homestead: Johnson v. Moser, 72-523. 

After a portion of a building has thus been 
sold and the owner remains in occupancy of 
the other portion as a homestead, the owners of 
the two portions are not tenants in common bu t 
are adjoining tenants possessing separate and 
distinct interest^: McCoi mick v. Bishop, 28-233. 

Where a two-story frame building, with 
cellar, was originally erected for a dwelling-
house and occupied exclusively by the owner, 
who used the first floor for business purposes 
and the cellar jointly in connection wi th his 
business and residence, held, tha t the whole 
building was exempt : Wright v. Ditzler, 54-
620. 

In such case the exemption of the portion 
used for business is allowed on the same prin
ciple as where a shop situated within t he req
uisite distance of tho dwelling of the person 
occupying it is exempt as a part of the home
stead: Smith v. Quiggans, 65-637. 

In such case held, also, tha t the fact t ha t the 
use of the lower story for business purposes 
passed to another person than the owner, the 
stock being taken possession of to be sold out 
by such other person, would not defeat the 
homestead exemption m such lower story, the 
intention of the owner being to abandon its 
use for business purposes and occupy it as a 
part of the residence: Ibid. 

The building and the lot on which it is sit
uated may be partly a homestead and part ly 
subject to execution, depending on the pur
pose for which the respective parts are used: 
Arnold v. Gotshall, 71-572. 

A b a n d o n m e n t : An actual removal from 
the homestead with no intention to re tu rn will 
forfeit the homestead right, even though no 
new homestead be acquired; but where the 
removal is temporary and with intention to 
return, unless others have been misled thereby 
to their prejudice, it will not work a forfeiture 
of the homestead right. Facts discussed, held 
to indicate an intention to r e tu rn : Fyffe v. 
Beers, 18-4. 

An averment tha t the party has abandoned 
the homestead and is a non-resident, and a 
resident of another state, is sufficient to make 
out a prima facie case of abandonment ; such 
fact would not be conclusive if there were an 
intention of returning, but such intention 
should be set up m the answer and need not 
be negatived m the peti t ion: Orman v. Or-
man, 26-361. 

However, the premises do not lose t he home
stead character by being left for a merely 
temporary parpose: Davis v. Kelley, 14-523. 

In such case they will remain exempt even 
though in the absence of the owner they are 
rented to a t enan t : Robb v. McBride, 28-386. 

A removal from the homestead for a tem
porary purpose will not amount to abandon
ment where no prejudice has resulted there
from : Morris v. Sargent, 18-90. 

In a particular case, held, tha t the fact t ha t 
the wife left the homestead with the husband 
for a temporary purpose, wi th the intention of 
returning and occupying, did not constitute 
an abandonment by he r : Bradshaw v. Hurst, 
57-745. 

I n such case,, held, also, tha t the intention to 

r e tu rn mus t have existed and would be pre
sumed to continue unt i l a contrary in tent was 
shown: Ibid. 

The length of t ime of the absence is not 
conclusive as to abandonment , but it is an im
portant fact in determining the intention to 
re turn , where there are no other acts or cir
cumstances indicating such in tent ion: Dun-
ton v. Woodbury, 24-74. 

Stronger proof of abandonment is required, 
where the lien set up is claimed to have at
tached dur ing actual occupancy, than where 
it arises when the par ty claiming the prem
ises was not in actual possession: Ibid.; Davis 
v. Kelley, 14-523. 

Absence of the husband while working at 
his trade, and the wife while boarding their 
only child during his at tendance upon school, 
t he homestead farm being in the meant ime 
leased with the reservation of two rooms for 
storing household goods, there being an inten
tion to re turn, held not to consti tute an aban
donment of tho homestead: Shirland v. Union 
Nat. Bank, 65-96. 

The fact that the head of the family is ab
sent from home does not deprive the property 
occupied by the family dur ing his absence of 
the character of a homestead: Griffin v. She-
ley, 55-513. 

The homestead exemption being for the ben
efit of the family, so long as the family desires 
to retain the homestead as such, and does 
actually occupy it, it remains exempt, al though 
the head of the family may have gone to an
other state and acquired property and a resi
dence there with the intention of subsequently 
removing his fami ly : Savings Bank v. Ken
nedy, 58-454. 

The removal of the husband, even wi th in
tent to abandon the property, does not affect 
the homestead r ight so long as the wife, hav
ing the right to occupy, remains in such occu
pancy : Lunt v. Neeley, 67-97. 

A subsequent abandonment will not render 
valid a conveyance by the husband or wife 
alone: Ibid.; Bruner v. Bateman, 66-488. 

A conveyance by the husband to the wife 
does not destroy its character as a homestead 
nor change the t ime to which the exemption 
dates: Green v. Farrar, 53-426. 

Conveyance of the homestead standing in 
the husband's name by the husband and wife 
to a th i rd par ty in trust , to be reconveyed to 
the wife, is not an abandonment or fraudulent 
conveyance rendering the homestead subject 
to debts contracted subsequent to its acquisi
tion and before such t ransfer : Hugunin v. 
Dewey, 20-368. 

Where the husband, being the owner of the 
fee, conveyed the homestead to a third par ty 
who afterwards reconveyed it to the wife, the 
occupancy remaining unchanged, held, tha t 
such conveyance amounted to an abandon
ment , it not appearing tha t the conveyance 
was for the purpose of vesting the title m the 
wife and without intention ot abandoning the 
homestead r i gh t : Jones v. Currier, 65-533. 

Where the family did not cease to occupy 
the homestead, but another party took posses
sion of a portion thereof under a transfer 
whicli was invalid, held, t ha t the facts did not 
constitute an abandonment : Stinson v. Rich
ardson, 44^373, 
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Where a wife, holding the title to a home
stead under a voluntary conveyance from her 
husband, which is void for fraud as to credit
ors, dies, and the husband and children after
wards abandon the homestead, it becomes lia
ble to the claims of such creditors: Gardner 
o. Baker, 25-343. 

Where the owner leaves the premises and 
acquires a new home it will be presumed that 
he intended to abandon the old homestead: 
Davis v. Kelley, 14-523. 

An actual removal from the homestead, 
wi th no intention to return, will amount to a 
forfeiture of the homestead right as against 
purchasers and creditors, even when a new 
homestead has not been gained: Newman v. 
Franklin, 69-244. 

Whi le the length of a person's absence may 
not be conclusive proof of his intention to 
abandon his homestead, yet where such ab
sence is continued for some years, and there is 
no circumstance or act which indicates his in
tention to re turn and occupy the homestead, 
in such case the length of *his absence may 
become a controlling circumstance: Ibid. 

Absence from the homestead for about three 
years without any manifest intention to re
turn, with repeated offers to sell or t rade the 
property and frequent expressions of a pur
pose not to re turn to it, one of these being 
made at the t ime of the incurring' of liability, 
Held sufficient to constitute an abandonment 
as to the party to whom such liability was in
curred . Duuton v. Woodbury, 24-74. 

W h e i e it appeared that a party owning and 
occupying a farm as a homestead moved to 
town to practice daw, with the intention of 
pursuing his profession permanently if he was 
able to make a living by it, held, tha t the in
tention was such as to constitute an abandon
ment of the homestead: Kimball v. Wilson, 
5C-638. 

Wriiere the owner, though absent from the 
promises for seven years, had during that t ime 
retained possession of a portion of the house for 
the storage of household goods, held, t h a t his 
absence did not constitute abandonment : Re-
penn v. Davis, 72-548. 

Where the owner with his family removed 
permanent ly from the property, resided in dif
ferent places, voted at elections where so 
residing, and had no definite intention of re
tu rn ing to the property, but intended to 
exchange it for another homestead when pos
sible, held, that the lacts showed an abandon
ment . Abandonment may be shown without 
proof of the acquisition of a new homestead: 
Cotton v. Hamil, 58-594. 

' the fact tha t the owner removed wi th his 
f jmily to another county and repeatedly voted 
there, held conclusive evidence of the aban
donment of the homestead: Ross v. Hellyer, 
26 Fed. Rep., 413. 

Testimony of the par ty claiming a home
stead r ight as to his intention to re turn is ad
missible and entitled to consideration, though 
not conclusive as to such intent. If the home
stead is leit for the purpose of obtaining sup
port for the family an intent to abandon 

permanently should not be inferred. An intent 
to re turn must always exist when the removal 
was made for a temporary business purpose: 
Boot v. Brewster,15-ti'3l. 

Upon sale of the portion of the homestead 
upon which the house is situated, wi thout in
tention to build upon and occupy the residue 
as a homestead, the remaining portion loses its 
homestead character: Givans v. Dewey, 47-
414; Windle v. Brandt, 55-221. 

The mere intention to place the remainder 
of the property in condition for occupancy at 
a future t ime will not continue the homestead 
character: Givans v. Dewey, 47-414. 

Continuing to occupy the house as a tenant 
a t will after its conveyance will not continue 
the homestead r igh t : Windle v. Brandt, 55-
221. 

Evidence that at the execution of a mort
gage upon property which had been the home
stead, by the wife alone, she being owner of 
the fee, she stated tha t she was not living 
upon it and did not intend to do so, held ad
missible to show tha t a t the execution of a 
subsequent mortgage the homestead r ight did 
not exist, there having been no occupation of 
the premises in the meant ime as a homestead: 
Van Bogart v. Van Bogart, 46-359. 

Where the wife, while absent from the 
homestead, requested a creditor of the hus
band to levy an at tachment thereon, held, that 
she thereby abandoned her homestead right 
and could not insist upon it as against such 
a t t achment : Parsons v. Cooley, 60-268. 

A lease to a mining company of the right 
to mine coal from the homestead does not 
constitute such severance of the untnined coal 
as to subject it to judicial sale: Sibley v. Laiv-
rence, 46-563. 

Where defendant sets up a homestead right 
the burden of proving abandonment is upon 
plaintiff: Bradshaw v. Hurst, 57-745. 

But where it is claimed that surrender of 
possession is not voluntary and does not con
stitute an abandonment, the burden of proof 
is upon the party claiming the homestead 
r ight to establish his intention to re tu rn : New
man v. Franklin, 69-244. 

A homestead when acquired will be pre
sumed to continue unti l the contrary appears, 
the burden m this respect being on the gen
eral creditor seeking to show abandonment. 
In case a judgment which is sought to be en
forced against a homestead on the ground of 
its abandonment was rendered during the 
time the premises were occupied as a home
stead, t he proof of the intent to abandon should 
be clearer and more satisfactory than when 
the judgment relied on was obtained after 
the homestead had ceased to be actually used 
as such: Boot v. Brewster, 75-631. 

Where a divorce is granted to a wife, even 
with the custody of the children, the home
stead in the husband's hands remains exempt : 
Woods v. Davis, 34-264. 

Facts in particular cases, as bearing upon 
the question of abandonment, considered: 
Stewart v. Brand, 23-477; Leonard v. Ingra-
ham, 58-406; Baker v. Jamison, 73-698. 

3170. Embraces what . 1995. It may contain one or more lots or tracts 
of land, with the buildings thereon and other appurtenances, subject to the 
limitations contained in the next section, but must in no case embrace differ-
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ent lots and tracts unless they are contiguous, or unless they are habitually 
and in good faith used as part of the same homestead. [R., § 2283; C , '51, 
§ 1251.] 

The homestead may contain tracts not con- not sufficient for tha t purpose to show tha t 
tiguous, but it must appear that they are the owner " used, worked and occupied 
" used as part of the same homestead." I t is t h e m : " Reynolds v. Hull, 36-394. 

3 1 7 1 . E x t e n t . 1996. If within a town plat it must not exceed one-half 
an acre in extent, and if not within a town plat it must not embrace in the 
aggregate more than forty acres. But if, when thus limited, in either case its 
value is less than five hundred dollars, it may be enlarged till its value reaches 
that amount. [R., § 2284; C , '51, § 1292.] 

The value is to be ascertained on the basis 
of the fee-simple title. The fact tha t a per
son claiming a homestead has less than the 
fee-simple title does not authorize the exemp
tion of his interest in a larger amoun t of 
property: Yates v. McKibben, 66-357. 

The statutory limitation as to the size of a 
homestead within a town plat does not apply 
unless the homestead is situated within the 
platted portion of a town, and if it is wi th in 
the limits of a town, but remains unplatted, it 
may be of the same extent as though not 
wi th in town l imits : McDaniel v. Mace, 47-
509. 

So held where the limits of a town were so 
extended as to include a homestead previously 
existing and w hich was not plat ted: Finley v. 
Dielriek, 12-516. 

To constitute a town plat in this sense the 

3 1 7 2 . D w e l l i n g ; a p p u r t e n a n c e s . 1997. I t must not embrace more 
than one dwelling-house, or any other buildings except as such are properly 
appurtenant to the homestead as such; but a shop or other building situated 
thereon, and really used and occupied by the owner in the prosecution of his 
own ordinary business, and not exceeding three hundred dollars in value, may 
be deemed appurtenant to such homestead. [R., § 2285; C , '51, § 1253.] 

plat mus t be tha t of a city or incorporated 
village. The plat of an unincorporated vil
lage is not a t own plat so as to limit the home
stead r ight therein to one-half ac re : Truax v. 
Pool, 46-256. 

In an action a t tacking a sale on the ground 
of homestead exemption in the property sold, 
the par ty sett ing up the exemption mus t 
make such allegations as to the value of the 
property, and its not being wi thin the limits of 
a city or town plat, as are necessary to show 
its exemption as a homestead : Helfenstein v. 
Cave, 3-287; Helfenstein v. Cave, 6-374. 

Where the owner seeks to have exempt a 
t ract of more than one-half acre within a 
town plat the burden is upon him to show 
tha t its value is less t h a n five hundred dol lars : 
Boot v. Brewster, 75-631. 

A stable kept for domestic use, in connec
tion with the house, is appurtenant to the 
homestead, and exempt without regard to 
va lue : Wright v. Ditzler, 54-620. 

The homestead cannot include buildings 
used as shops, etc., rented to tenants and a 
source of revenue: Kurz v. Brusch, 13-371. 

A building or a portion of the building used 

in the prosecution of the business of keeping 
a saloon cannot be deemed exempt as a par t 
of the homestead, under this section: Arnold 
v. Gotshall, 71-572. 

A portion of the dwelling, used by the owner 
for business purposes, may be exempt on the 
same principle as a shop is exempt : Smith v. 
Quiggans, 65-637. 

3 1 7 3 . Se lec t ing; p la t t ing . 1998. The owner, or the husband or wife, 
may select the homestead and cause it to be marked out, platted, and recorded, 
as provided in the next section. A failure in this respect does not leave the 
homestead liable, but the officer having an execution against the property of 
such a defendant, may cause the homestead to be marked off, platted, and re
corded, and may add the expense thence arising to the amount embraced in 
his execution. [R., § 2286; C , '51, § 1254.] 

Failure to plat and record the homestead 
does not defeat the homestead r igh t : Sargent 
v. Chubbuck, 19-37; Nye v. Walliker, 46-306; 
Linscott v. Lamart, 46-312. 

Nor does the failure to plat deprive the part ies 
of the r ight to claim more than forty acres by 
reason of the value not reaching the s ta tutory 
l imi t : Green v. Farrar, 53-426. 

To render a selection and plat t ing of the 
homestead valid the plat mus t be recorded: 
White v. Rowley, 46-680. 

A sale under execution of a t ract of land in 
a lump, which includes the homestead or a p a r t 
of it, wi thout t he homestead being plat ted by 
the owner or by the officer making the sale, is 
void: Linscott v. Lamart. 46-312; Goodrich 
v. Brown, 63-247; Visek v. Doolittle, 69-602. 

A sale by the officer of any portion of the 
property which migh t have formed a part of 
the homestead wi thout such plat t ing is in
val id : White v. Rowley, 46-680; Lowell v. 
Shannon, 60-713. 
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I t is immaterial in such cases that no objec
tion to the sale of the homestead en masse 
without platt ing is m a d e : Owens v. Hart, 62-
620. 

The fact tha t the sale is made under a 
special execution is immaterial in this respect: 
Ibid. 

Failure of the owner and the sheriff to select 
and designate the homestead before execution 
sale of property in wiiich the homestead is 
included does not render the sale void. The 
s tatute is directory: Newman v. Franklin, 69-
244. 

I t may be that in such case the sale is void
able; but where it appeared that after the sale 
the homestead was abandoned, held, t ha t the 
trustee of the owner of the homestead could 
not maintain an action to set it aside: Ibid. 

Where a portion of defendant's farm, upon 
which he resided, was sold without platt ing a 
homestead, but the dwelling and more than 

enough land for a homestead were left, held, 
t ha t the sale might be set aside as between 
the parties, but was not void: Martin v. 
Knapp, 57-336. 

Where a tract of land including the owner's 
homestead was sold on special execution in a 
lump, after first having been offered in forties, 
held, tha t there was no prejudice to the owner 
resulting from failure of the sheriff to mark 
out and plat the homestead: Brumbaugh v. 
Zollinger, 59-384. 

Even though a homestead right may exist 
in the undivided interest of a tenant in com
mon, yet, in case of an execution sale of such 
tenant 's interest, it is not proper for the officer 
to set off any specific portion as a homestead: 
Farr v. Reilly, 58-399. 

Failure to plat a homestead will be imma
terial in case of a conveyance thereof, in which 
the husband and wife both jo in : Quinn v. 
Brown. 71-376. 

3174. D e s c r i p t i o n ; r e c o r d i n g . 1999. The homestead shall be marked 
off by fixed and visible monuments, and in giving the description thereof, the 
direction and distance of the starting point from some corner of the dwelling-
house shall be stated. The description and plat shall then be recorded by the 
recorder in a book to be called the " homestead book," which shall be provided 
with a proper index. [R., § 2287; C . '51, § 1255.] 

3175. Changes . 2000. The owner may, from time to time, change the 
limits of the homestead by changing the metes and bounds, as well as the rec
ord of the plat and description, or may change it entirely, but such changes 
shall not prejudice conveyances or liens made or created previously thereto, 
and no such change of the entire homestead, made without the concurrence of 
the husband or wife, shall affect his or her right or those of the children. [11., 
§2288; C , '51, § 1256.] 

A change of the homestead is permitted, and 
the new homestead will be exempt from exe
cution to the extent in value of the old, as 
against an indebtedness contracted during the 
occupation of the latter, but such change can
not prejudice previous liens and conveyances: 
Sargent v. Chubbuek. 19-37. 

The ,ien of a judgment which has already 
at tached cannot be affected by a change of the 
homestead to property upon which it is a l ien: 
Elston v. Robinson, 21-531. 

Where the owner of two pieces of property 
changed his homestead from one to the other, 
held, tha t a judgment lien existing on the sec
ond would become a lien on the first; but that 
the homestead r ight in the second would be 
superior to such judgment lien, to the same 
extent t ha t it was in the first: Fur man v. 
Dewell, 35-170. 

Where a par ty sells his homestead with the 
intention of purchasing a new one, he will be 
allowed a sufficient t ime within which to exer
cise that right, and, if he does not gain credit 
on account of the transaction, debts contracted 
in t he interim cannot be enforced against the 
new homestead: Benham v. Chamberlain, 39-
358. 

The acts of acquiring a new homestead and 
moving into it cannot be simultaneous. After 
the purchase the owner should be allowed a 
reasonable t ime to make the change and to re
move the family to his new home, and during 
the t ime intervening between the purchase of 
the new house and actual occupation it is ex

empt as a homestead: Cowgell v. Warrington, 
66-666. 

The new homestead is liable for debts con
tracted prior to the acquisition of the old one : 
Bills v. Mason, 42-329. 

But not for those contracted subsequently 
and not put in judgment before the acquisition 
of the new one: Pearson v. Mmturn, 18-36; 
Robb v. McBride, 28-386. 

The purchase of a second homestead with 
the proceeds in part of the first and other 
means entitles the owner to hold it exempt 
from debts contracted subsequently to the oc
cupancy of the old homestead, where the value 
of the second homestead does not exceed tha t 
of the first: Lay v. Templeton, 59-684; Ben-
ham v. Chanberlain, 39-B58. 

I t is not necessary tha t the old homestead 
be sold for cash which is immediately invested 
in a new one. The sale may be on t ime, and 
if the intention is to invest the proceeds, when 
realized, in the new, such proceeds will be ex
empt : State v. Geddis, 44-537. 

Where plaintiff owned a homestead and also 
a half-interest in other property subject to exe
cution, and exchanged the homestead for the 
other half-interest in such property, held, t ha t 
the half-interest originally owned remained 
liable to be sold under execution on a judg
ment for a debt existing at the t ime of the ex
change: Thompson v. Rogers, 51-333. 

Where defendant relies upon the fact tha t 
his homestead was procured wi th the proceeds 
of a previous homestead in order to establish 
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its exemption from a claim which antedates 
the last homestead, the burden of proof to es
tablish that fact is upon h im: First Nat. Bank 
i\ Baker, 57-197; Paine v. Means, 65-547; 
First Nat. Bank v. Thompson, 72-417. 

Where a farm exceeding in extent the 
amount which could be held exempt, and in
cumbered lor a portion of its value, was ex
changed for another tract of land no greater 
in value than was capable of exemption as a 
homestead, and the latter was occupied as 
such, held, that as it was not practicable to es
tablish what portion of the value of the orig
inal tract was exempt, no portion of the new 
homestead could be held exempt from a debt 
existing at the time of the exchange: Paine v. 
Menus, 65-547. 

The proceeds of the homestead when in
vested in a new homestead in another state do 
not remain exempt. Therefore, where a par ty 
sold his homestead in Iowa and purchased one 
in Missouri, and thereafter sold his homestead 
in Missouri and invested the proceeds in a 
homestead in Iowa, held, tha t he could not 
hold the last homestead m Iowa exempt from 
debts existing at the time of its purchase, even 
though they did not antedate the first home
stead : Rogers v. Raisor, 60-355. 

Where a debtor holding a homestead exempt 
from execution for his debts exchanged the 

same for other property which he procured t o 
be conveyed directly to his wife, held, t h a t the 
propei ty thus conveyed to the wife did not be
come subject to pa3"mentof his debts, and t h a t 
such conveyance to the wife was not f raudu
lent : Jones t». Brandt, 59-332. 

The change of metes and bounds which is 
authorized by s ta tute has no relerence to a 
convejance or mortgage of a portion of t he 
land which may be claimed as a homestead, 
and a change cannot be effected in tha t way 
without the consent of the husband or wife, 
unless it be for the acquisition of a new home
stead : Goodrich v. Brown, 63-247. 

Under part icular facts, held, t ha t a new 
homestead, practically of the same value as the 
old, remained exempt , but tha t other property, 
acquired and used in connection wi th t he 
homestead, but not procured wi th t he pro
ceeds of the former homestead, was not ex
empt from prior indebtedness: Atkinson v. 
Hancock, 67-452. 

Under part icular facts, held, t ha t the inten
tion to change the homestead was not s h o w n : 
Coad v. Neat, 55-528. 

Money arising from the sale of the home
stead is not exempt from garnishment unless 
the sale was in pursuance of a design to pur
chase another homestead: Huskins v. Hanlon, 
72-37. 

3176. N e w h o m e s t e a d e x e m p t . 2001. The new homestead, to the ex
tent in value of the old, is exempt from execution in all cases where the old 
or former homestead would have been exempt, but in no other, nor in any 
greater degree. [R., § 2289; 0., '51, § 1257.] 

See notes to preceding section. 

3177. R e f e r e e s t o d e t e r m i n e e x e m p t i o n . 2002. When a disagree
ment takes place between the owner and any person adversely interested, as 
to whether any land or buildings are properly a part of the homestead, the 
sheriff shall, at the request of either party, summon nine disinterested persons 
having the qualification of jurors. The parties then, commencing with the 
owner of the homestead, shall in turn strike off one juror each and shall con
tinue to do so until only three of the number remain. These shall then pro
ceed as referees to examine and ascertain all the facts of the case, and shall 
report the same with their opinion thereon to the next term of the court from 
which the «xecution or other process may have issued. [R., §2290; C , '51, 
§ 1258.] 

he is entitled to set up , but there is a contro
versy as to where the line is to be d rawn be
tween what is exempt and w h a t is not. I t 
does not apply to a case where it is a question 
as to whether the debtor has any homestead 
r ights a t all as against the claims of the cred
itor : McCrackin v. Weitzel, 70-723. 

The reference here contemplated is not for 
the purpose of making a selection of the 
homestead, but to determine whether certain 
land claimed to be exempt really is so : White 
v. Rowley, 46-680, 682. 

This section contemplates the case where it 
is conceded that the claimant of the home
stead rights has rights of tha t character which 

3178. H o w se l ec t ed . 2003. If either party fail to strike off jurors in 
the manner directed in the last section, the sheriff may strike off such jurors 
[R., § 2291; C , '51, § 1259.] 

3179. R e f e r r i n g b a c k . 2004. The court may also, in its discretion, refer 
the whole matter, or any part of it, back to the same referees, or to others to be 
selected in the same manner, or as the parties otherwise agree, giving them 
directions as to the report that is required of them. [R., § 2292; C , '51, 
§ 1260.] 
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3180. A c t i o n of c o u r t . 2005. When the court is sufficiently possessed 
of the facts of the case, it shall make its decision, and may, if expedient, 
direct the homestead to be marked off anew, or a new plat and description to 
be made and recorded, and may take any further step in the premises which, 
in its discretion, it may deem proper for attaining the objects of this statute. 
I t shall also award costs as nearly as may be in accordance with the practice 
observed in other cases. [R., § 2293; C , ' 5 1 , § 1261.] 

These provisions apply where the party claims more than forty acres exempt as a homestead : 
Green v. Farrar, 53-426. 

3 1 8 1 . C h a n g e of c i r c u m s t a n c e s . 2006. The extent or appurtenances 
of the homestead as thus established, are liable to be called in question in like 
manner, whenever a change in value or circumstances will justify such new 
proceeding. [R., § 2294; 0 . , ' 51 , § 1262.] 

3 1 8 2 . S u r v i v o r t o o c c u p y . 2007. Upon the death of either husband 
or wife, the survivor may continue to possess and occupy the whole homestead 
until it is otherwise disponed of according to law. [R., § 2295; C , '51, § 1263.] 

title which can be conveyed or can become 
subject to the lien of a judgment : Meyer v. 
Meyer, 23-359; Butterfiel'd v. Wicks, 44-310; 
Smith v. Eaton, 50-488. 

A judgment against a surviving wife, re
covered alter the death of the husband, does 

Upon the deal!: of the wife the husband is 
entitled to possess and occupy the whole 
homestead regardless of whether he or the 
wife is owner of the fee, or whether or not 
there is issue of the marr iage: Burns v. Keas, 
21-357. 

Upon the death of the husband the wife, 
though she marries again, may continue to 
occupy the whole homestead, and it is not 
liable to partition at the suit of the husband's 
heirs at law : Nicholas v. Purczell, 21-265. 

A survivor electing to retain the homestead 
in lieu of the distributive share has only the 
r ight to use and occupancy during life, and 
has no interest which can survive to a second 
husband or wife: Stevens v. Stevens, 50-491. 

The survivor thus occupying cannot change 
the homestead lor another: Size v. Size, 24-
580. 

The surviving widow is entitled to control 
t he rents and profits of the homestead while 
she remains in possession thereof: Floyd v. 
Mosier, 1-512. 

A widow continuing to occupy the home
stead belonging to her former husband has 
such right to occupancy as to entitle her to sue 
for injuries to her enjoyment of the property 
by a wrong-doei, although it may not appear 
but that her right to the property is subject to 
be divested at an> t ime : Cain v. Chicago, R. 
I. & P. R. Co.. 54-255. 

The rights of occupancy and possession on 
the part of the survivor do not confer any 

not become a lien upon the homestead in her 
hands : Briggs v. Briggs, 45-318; Nye v. Wal-
liker, 40-306. 

The right of the wife to occupy the home
stead after the death of the husband is not a 
r ight or interest in his estate which she takes 
by inheritance, but a mere personal right un
accompanied by title or property interest: 
Mahaffy v. Mahaffy, 63-55. 

Therefore, held, tha t a stipulation in an ante
nuptial contract, by which the wife accepted 
the provision therein made in lieu ot dower and 
inheritance, did not constitute a relinquish
ment of the right to occupy and possess the 
homestead during her life: Ibid. 

The right of the survivor may be lost by 
abandonment of the homestead: Butteifiekl 
v. Wicks, 44-310. 

And after such abandonment it ceases to 
have the homestead character, and the survivor 
becomes a tenant in common with other heirs : 
Orman v. Ormun, 26-361. 

And partition among such heirs may then 
be had : Size v. Size, 24-580. 

While the survivor is entitled to occupancy 
the heirs cannot interfere therewith, nor claim 
par t i t ion: Dodds v. Dodds, 26-311. 

3183 . Election to r e t a i n ; descent ; exempt ion . 2008. The setting 
off of the distributive share of the husband or wife in the real estate of the 
deceased, shall be such a disposal of the homestead as is contemplated in the 
preceding section. But the survivor may elect to retain the homestead for 
life in lieu of such share in the real estate of the deceased; but if there be no 
such survivor, the homestead descends to the issue of either husband or wife 
according to the rules of descent, unless otherwise directed by will, and is to 
be held fay such issue exempt from any antecedent debts of their parents or 
their own. (1L, $ 2296; C , '51, ~ '"̂  

The survivor has only the right to retain 
such occupancy in lieu of so much of the dis
tr ibut ive share, or such share may be sot off 
to include the homestead: Whitclieadv. Conk-
lin, 48-478. 

The homestead r ight does not become ex-

. , § 1264 . ] 

S e t t i n g o f F d . h t r i b u t i v o s h a r e : The right 
of occupying Iho homestead or any part of it 
cannot be rehv.n xl in odd si,'on to tho distribu
tive share: Meyer v. Meyer, 23-359 (explaining 
Nicholas v. Purczell, 21-205); Butterfield v. 
Wicks, 44-310. 
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t inct until the distributive share has been 
finally set off: Burdick v. Kent, 55-583. 

Commencement b3' the heirs of action for 
partition of the estate, and the execution of a 
will by the widow devising her share, and her 
subsequent death, held not to constitute such 
a setting apart of the distributive share tha t 
it would pass to devisee: Mobley v. Mobley, 
73-654. 

Election to hold in lieu of dower: The 
survivor is entitled to occupy the homestead 
for a reasonable t ime in which to make an 
election whether to retain such possession for 
life, or take a distributive share of the prop
erty : Cunningham v. Gamble, 57-46. 

During occupancy for such reasonable t ime 
the survivor should be allowed to receive the 
income and profits therefrom. So held as to 
rent of coal mine on premises: Ibid. 

Where the entire homestead exceeds in ex
tent the dower interest of the wife, and she 
continues occupying it for ten years wi thout 
making claim to have dower admeasured, she 
will be regarded as having elected to take the 
homestead for life in lieu of the distributive 
share: Conn v. Conn, 58-747. 

The occupancy of the property as a home
stead will be considered as an election to hold 
it as a homestead and not merely a part of it 
as dower: Butterfield v. Wicks, 44-310. 

The acts of a surviving husband in retaining 
possession of the homestead after his wife's 
death, where its value was greater than his 
one-third interest in her property would have 
been, held an election to occupy the homestead 
during life in lieu of dower: Stevens v. Stevens, 
50-491. 

While continued occupancy of the home
stead in the absence of an election to take 
dower will be deemed an election to hold the 
homestead, the widow ought not to be com
pelled to make such election unti l the question 
of the indebtedness of the estate is determined, 
and it is known whether any portion, and if 
so how much, of the real property must be 
sold for debts, so that she may know what her 
distributive share would amount to. And pro
ceedings among the heirs for partition or for 
admeasurement of dower should be postponed 
until the estate, as to the debts against it and 
legacies, may be found upon adjudication to 
be fully settled: Thomas v. Thomas, 73-657. 

While the surviving husband is occupying 
tho homestead in the absence of an election to 
take a distributive share, it is not competent 
for a court to dispose of his right to occupancy 
by forcing upon him in lieu thereof a distrib
utive share. His continued occupancy as a 
survivor will be deemed an election to occupy 
as survivor, even though the distributive share 
should appear to be the more valuable: Hol-
brook v. Perry, 66-286. 

Tho occupancy of a homestead under a de
vise of a life estate of land including the 
homestead will not be considered as an elec
tion defeating the widow's right to dower : 
Blair v. Wilson, 57-177. 

The survivor electing to retain the home
stead for life relinquishes his distributive 
share, but such relinquishment applies only 
to the one-third which the survivor is entitled 
to, where there are children or other descend
ants entitled to inherit, and not to the addi

tional portion (one-sixth) which the survivor 
may be entitled to as heir at law, where the re 
are no chi ldren: Smith v. Zuckmeyer, 53-14. 

If the widow is entitled as heir at law to 
one-half of her husband's property the other 
heirs cannot, in the parti t ion of the realty, in
sist tha t she include the homestead in ncr 
share : Nicholas v. Purczell, 21-265. 

Where a widow has her disti ibntive s ! m e 
in the real property of her deceased husband 
set out to her from the homestead she COD 
continue to hold the same free from the Wa 
of a j udgmen t against her, not antedat ing tho 
original homestead r igh t : Briggs v. Briggs, 
45-318: Knox v. Hanlon, 48-252. 

D e s c e n t : The legal title of the homestead 
property, upon the death of the owner thereof, 
descends to the heirs of such owner, subject 
to the r ight of occupancy in the surviving 
husband or wi fe : Burns v. Keas, 21-257; Cot
ton v. Wood, 25-43. 

Minor children have no such interest in their 
parents ' homestead dur ing the life of t he lat
ter as the law will euforce against the con
tracts or acts of the pa ren t s : Collins v. Chant-
land, 48-241. 

D e v i s e : A wife m a y devise the homestead 
in which she holds the legal title, and the r ight 
thereto will pass to the devisee subject to the 
r ights of the surviving husband: Steivart v. 
Brand, 23-477. 

A mortgage given by the devisee creates a 
lien and may be foreclosed, subject, how
ever, to the homestead rights of the surviving 
husband or wife : Ibid. 

E x e m p t i o n i n h a n d s of h e i r s : The heir 
holds the property free from any debts of the 
ancestor which could not have been enforced 
against it in his life-time, but it remains liable 
to debts contracted by the ancestor prior to its 
acquisition as a homestead: Moninger v. Ram
sey, 48-368. 

It remains exempt in the hands of the heirs 
even from charges and expenses of the last 
sickness and funeral expenses: Knox v. Han
lon, 48-252. 

Occupancy of such property by the heirs as 
a homestead is not essential to its exemption 
in their hands from antecedent debts : John
son v. Gaylord, 41-362; Baker v. Jamison, 73-
698. 

Where the widow abandons the homestead 
it descends as fre,e from the debts of the an
cestor as if there had been no widow: John
son v. Gaylord, 41-362. 

Where , at the t ime of the death of the wife, 
owning the fee of the homestead, sho and the 
husband were absent from the homestead, but 
wi thout having as yet abandoned it. h"ld. 
tha t there could not subsequently be an aban
donment by the husband of his life interest, 
except by a sett ing off of a distributive share, 
and that upon his death the property descended 
to the heirs free from his debts: Brodshavi v. 
Hurst, 57-745. 

After the death of the husband or wife ther*» 
cannot be an abandonment of the homestead 
by the survivor, u the f i l e was in ihp tf-
ceased, except by setting off the d i r t -bvdVe 
share of said survivor j rhp real estate o< "1',^ 
deceased: Darrah o Cani-ingham, ;•?--! v.l 

Where the husband or wile s u r v n l n g the 
owner of the fee elects to take a distributive 
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share instead of the right of occupancy as a 
homestead during life, but such distributive 
share is not yet set off and the possession of 
the homestead continues in the survivor until 
death, the property descends or passes by de
vise free from the debts of such survivor: 
Burdick v. Kent, 52-583. 

Where a conveyance of the homestead was 

made by the hti«band and wife to the ' r son, 
subject to the right of either grantor to occupy 
dur ing life, and the husband surviving re- ided 
unti l death with his son. who did not reside on 
the homestead, held, tha t the son did not ac
quire the property as a nomestead and t h a t it 
was not exempt from his debts : Reifenstahl 
v. Osborne, 66-567. 

3 1 8 4 . W h e n so ld . 2009. If there is no such survivor or issue, the home
stead is liable to be sold for the payment of any debts to which it might at 
tha t time be subjected if it had never been held as a homestead. [R., § 2297; 
C , '51, § 1265.] 

3 1 8 5 . D e v i s e . 2010. Subject to the rights of the surviving husband or 
wife, as declared by law, the homestead may be devised like other real estate 
of the testator. [R., § 2298; C , '51, § 1266.'] 

C H A P T E R 9. 

OF LANDLORD AND TENANT. 

3 1 8 6 . A p p o r t i o n m e n t of r e n t . 2011. The executor of a tenant for 
life, who demises real property so held, and dies on or before the day on 
which the rent is payable, and a person entitled to rent dependent on the life 
of another, may recover the proportion of rent which had accrued at the time 
of the death. [R., § 2299; C , '51, § 1267.] 

3 1 8 7 . Tenant ho ld ing over . 2012. A tenant giving notice of his inten
tion to quit the demised premises at a time named, and afterwards holding 
over, and a tenant or bis assignee wilfully holding over the premises after the 
term, and after notice to quit, shall pay to the person entitled thereto the 
double rental value of the premises during the time he holds over. [R., 
§2300; C , ' 5 1 , §1268.] 

[The word " d o u b l e " is inserted in the fifth line in accordance wi th the list of " e r r a l a ' ' 
given in the printed Code, al though it does not occur in the original rolls.] 

3 1 8 8 . A t t o r n m e n t to s t r a n g e r . 2013. The attornment of a tenant to 
a stranger is void, unless made with the consent of the landlord, or pursuant 
to or in consequence of a judgment at law or m equity, or to 
after the mortgage has been forfeited. 

A tenant will not, during the existence of 
the tenancy, be allowed to deny the tit le of 
his landlord. He may contest the title of the 
lessor if he has been evicted or has yielded,the 
possession to one having a paramount tit le, 
but not when the adverse title has been as
serted by his own procurement or bad fa i th : 
Stout v. Merrill, 35-47. 

A tenant cannot, before the expiration of his 
lease, and while in possession under it, deny 
his landlord's t i t le: Bowdish v. Dubuque, 38-
341. 

Where a party has possession as a mere tres
passer, and afterwards, by compromise, ac
cepts a lease of the premises of the real owner, 
his possession is to be deemed derived from 
the landlord in such sense tha t he cannot after
wards set up title against the landlord in an 
action for possession of the premises: Ibid. 

I n an action on a note given in consideration 
of a lease defendant may show that there was 
no consideration for the reason tha t plaintiff 
had no title to the leased premises, and de-

[R., §2301; C , ' 5 1 , § 1269.] 
fendant did not and could not have obtained 
possession under such lease. Such defense is 
not precluded by the rule that defendant can
not dispute the landlord's t i t l e : Andrews v. 
Woodcock, 14-397. 

As the mortgagor has the r ight of posses
sion until foreclosure and the expiration of 
the right of redemption, the tenant cannot at
torn to the mortgagee until the expiration of 
t ha t time. ' ' Alter the mortgage has been for
fei ted" means after the r ight of possession of 
the mortgagor has been cut off by the expira
tion of the period of redempt ion: Mills v. 
Hamilton, 49-105; Mills o. Heaton, 52-215. 

A tenant holding tinder an executor, and 
having, as tenant, paid rents to such executor, 
is estopped from denying the executor's r ight 
to recover a balance due on ren t : Sullivan v. 
Finn, 4 G. Gr., 544. 

Fraud on the part of the landlord in obtain
ing the lease cannot be set up foi- the purpose 
of defeating the landlord's t i t le : Simons v. 
Marshall. 3 G. Gr., 502. 
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3 1 8 9 . T e n a n t a t w i l l . 2014. Any person in the possession of real 
property with the assent of the owner, is presumed to be a tenant at will unti l 
the contrary is shown. [R., § 2216; C , '51, § 1208.] 

Continuance in possession by the tenant 
with consent oi tho landlord after the expira
tion ot his term of years implies, in the ab
sence ot express agreement, tha t the premises 
are neld on the iornier terms, but want oi 
consent on the part of the landlord prevents 
the ajiphcat'on of this rale. A tenant in pos
session under an agieement to lease, wi thout 
having paid re.ro, is a tenant at will, and so is 
one who, after his lease has expired, is per-
m i t t e i to continue m p >-session pending a 
cieat\ tor a further lease: Dubuque v. Miller, 
11-08.3. 

Where property is bought in at execution 
sale under such circumstances tnat theie is no 
right of redemption, bu t tno execution defend
ant is allowed to remain m possession d u u n g 
the j ear following the sale and theieafter, he 
becomes a tenant at wil l : Dobbins v. Lusch, 
53-301: Mupj-onv. Plumi.^er, 59-120. 

All the l ight and interest of a teiiaat is ter
minated by judicial sale without right ot i c -
demption m a l e under a mdgmeii t which was 
a hen on the premises prior to the lease, and 

if the tenan t continues in possession a l te r t h e 
sale, and notice to him bv the purchaser, he 
does so not as tenant under his lease, bu t as 
tenant at will of the purchaser, and is liable to 
account to the latter ror the use of the prem
ises ai tor the sale: Kane v. Mink, 64-34. 

A person in possession under a parol min ing 
lease is a tenant at will and entitled to the no
tice to quit provided for m such cases by t he 
next section: Bush, v. Sullivan, 3 G. Gr., 344; 
Beaiijv. Gregory, 17-109. 

W heie notice was served to te rminate a ten
ancy at will, but the defendant continued in 
posSi ssion for some years thereafter, held, t h a t 
he diu not stand ,n any deferent position af ter 
such not ice: Newell o. Saitford, 13-191. 

A peison m possession not recognizing the 
own<-T as landlord cannot be regarded as a 
t enan t a t wil l : Martin v. Knapp, 57-236. 

Possession oi piemises by grantor after exe-
cufioii ot convex ance thereof, though such 
conveyance be voluntary, is presumed to have 
been under a tenancy at wi l l : Butler o. Nel
son, 72-732. 

3 1 9 0 . N o t i c e t o q u i t . 2015. Thirty days' notice in writing is necessary 
to be given by either party, bclore he can terminate a tenancy at will; but 
when, in any case, a rent is reserved payable at intervals of loss than thirty 
da}'s, the length of notice need not be greater than such interval between the 
days of payment. In case of tenants occupying and cultivating lanns, the ao-
t.ce must fix the termination of the Tenancy to take place on the first day of 
March; except sn cases of field tenants or croppers, whoje leases shall be held 
to expire when the crop is harvested; provided, that in case ol a crop of corn 
it shall not be later than the first ciay of December, unless otherwise agreed 
upon. Eut where an express agreement is made, whether the same has been 
reduced to writing or not, the tenancy shall cease at the time agreed upon, 
without notice. [R., § 2218; 13 G. A., ch. 98.] 

Where a tenancy is to cease at an agreed 
tmie, tne tenant is not entitled to th * t i n n y 
da\ s 'not ice to ou i t : Shuver v. Khnkenoeiy, 
67-514. 

V. here a tenant was in possession under an 
agreement to occupy as long as he was m the 
employ of tho landlord, held, that alter leav
ing ouch employ he was, a tenant holding over 
after tiie expiration of his lease and not a ten
ant at will, and theieioie was only entitled to 
thr< o dajb' nutice to quit before action oi for
cible entry and detainer : Grosvenor v. Henry, 
21-269. 

A tenant holding over after the expiration 
of his lease does not become entitled as tenant 
a t wid to t lui ty days 'not ice to terminate the 
tenancy, but only to three days' notice before 
expulsion by act 'on of foicibJe entry and de
ta iner : Kellogg v. Groves, 53-395. 

A notice to quit the house is sufficient no
tice to quit t l u land upon which the house is 
s i tua ted: Kulin v. Kuhn, 70-682. 

The piovision tha t a held tenant 's lease shall 

3 1 9 1 . H o w s e r v e d . 2016. When such tenant c u n o t be found in the 
county, the notice above required may be given to any subtenant or other 
person m possession of the piemises, or if the premises be vacant, by affixing 
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terminate not later than t h e first day of De
cember (ioes Hoc establish a ltile foe the gov
ernment of parlies in making their eonUact, 
bu t simply fixes the time at winch, in the ab
sence ot express agreement to the cout iary , 
the lease shail terminate. Tho l ime thus lixed 
by s ta tute lor tho te in i ina t .o i of tne lease 
does not become a part ol tho con uu,ct w i t h 
relerence to the time for the payment oi l en t 
whe ie no cxpiess time is s t ipulated: Johnson 
v. Si'Jiik, 07-115. 

Where notice was served to terminate a ten
ancy at will, but the defendant continued in 
possession tor some years thereal te i , held, t h a t 
he did not stand in any di 'ferent pos.tion after 
such notice: Newell v. Saujord, 13-1H7. 

A person in possession under a p j io l license 
to mine is a tenant at will and entitled to the 
th i i ty uavs' notice to terminate the tenancy 
requited ui othei cases: Bu„h v. SulLvan, 3 G. 
Oi . , 344; Realty o. Giegory, 17-109; Harkness 
v. Burton, 39-101. 
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the notice to the principal door of the building, or in some conspicuous posi
tion on the land if there be no building. 

3 1 9 2 . L a n d l o r d ' s l i en . 2017. A landlord shall have a lien for his rent 
upon all crops grown upon the demised premises, and upon any other personal 
property of the tenant which has been used on the premises during the term, 
and not exempt from execution, for the period of one year after a year's rent 
or the rent of a shorter period claimed falls due; but such lien shail not in 
any case continue more than six months after the expiration of the term. 
[R., §2302; C , '51, §1270.] 

P o s s e s s i o n : The same virtue exists under 
statutory hens m which the posse-sion does 
not pass as under common-law liens accom
panied by possession: Grant v. Wk-'twell, 9-152. 

To w h a t p r o p e r t y a p p l i c a b l e : The pro
visions as to landlords' liens apply to leases of 
town property as well as to those of agricult
ural land: Ibid. 

L i e n c o v e r s w h a t : The phrase " u s e d on 
the piemises" is only intended to imply such 
use as is incident to the nature and purpose of 
the occupation of the premises and the object 
of the tenancy: Ibid. 

Therefore, held, tha t the lien attached to 
cloths and goods of a merchant tailor, used for 
the purpose of selling and making up into 
garments for customers: Ibid. 

A landlord has no hen upon property of third 
persons, although it may have been used by 
the tenant upon the premises during the t e rm 
of the lease. So held as to household prop
erty belonging to tne wife used in a hotel 
leased by nor husband: Perry v. Waggoner, 
08-403. 

A lien attaches to all crops grown upon the 
demised premises, whether grown by the ten
ant or by others claiming under h i m : Hough
ton v. Bauer, 70-314. 

Where a giocer used horses and wagons in 
connection with his business, but did not keep 
t h e n on the premises leased for a grocery, 
held, that the landlord owning such premises 
did not have a lien upon such horses and 
wagon-,: Van Patten v. Leonard, 55-520. 

Tne landlord does not, under the statute, 
acquire a hen upon notes, drafts, accounts, 
etc., kept upon tho leased premises: Ibid. 

P r i o r i t y : A crediior of the tenant cannot, 
by levy on a gi owing crop, acquire priority 
over the landlord's hen for r e n t : Atkins v. 
Womeldorf, 53-150. 

Wheie the rent is payable in a share of the 
crops the landlord has a lien lor such share, 
and when the tenant is to gather such share 
and does not, the landlord has a hen, also, for 
the v due of the labor necessary to gather the 
s a m e : Seer est v. Stivers, 35-580. 

While the right of property in growing crops 
planted on the shaies is, as between landlord 
ami tenant, m the tenant until division is 
made, yet a creditor of the tenant cannot seize 
upon the whole crop to the exclusion of the 
landlord's hen for r en t : Atkins v. Womeldorf, 
53-150. 

The hen of the landlord is inferior to tha t 
of a recorcied mortgage of personal property 
executed before such property is wrought or 
used upon the leased premises, even when the 
mortgagee took his mortgage with notice tha t 
the properly was to be so used : Jarchow v. 
Pickens, 51-381; Rand v. Barrett, 08-731. 

Where , at the t ime of the acquisition by the 

tenant of title to chattel property used by him 
upon the leased premises, t h e landlord had 
notice of a mortgage thereon, held, tha t his 
lien for rents was inferior to the hen of the 
mor tgage: Perry v. Waggoner, 68-403. 

Whore a chattel mortgage was executed by 
the tenant during the term of the lease, and 
afterwards, before the expiration of the term, 
a new lease was executed covering the re
mainder of the term and an additional period, 
held, that , lor rent accruing during the unex
pired term of the old lease, the landlord's lieu 
remained paramount to the chattel mor tgage: 
Rollins v. Proctor, 50-326. 

A landlord cannot claim a lien prior to tha t of 
a mori gage, where he dirt not a t the t ime of the 
execution of the mortgage have a subsisting 
contract by virtue of which the rent claimed 
was to accrue: Thorpe v. Fowler, 57-541. 

The fact tha t the landlord consents to the 
substitution as lessee of a par ty who has been 
guarantor of a note ot the fiist lessee, secured 
by chattel mortgage on the property prior t i 
the landlord's hen, such moitgage appearing 
to be canceled, but being in fact the property 
of the guarantor who has paid it, will not en
title h im to priority over such mortgage: 
Rand v. Barrett, 60-731. 

A landlord cannot, by collusion with the 
tenant and antedating tho lease, rend'T his 
lien prior to that of a deed of t ius t previously 
executed upon the tenant 's property: Grey v. 
Hudson, 5-554. 

F o l l o w i n g p r o p e r t y i n t o h a n d s of p u r 
c h a s e r : A hen exists upon crops raised by 
the tenant, and such crops may be followed 
by the landloid into the hands of the pu i -
chaser: Holden v. Cox, 60-447. 

The lien of the landlord can be enforced 
against a purchaser from the tenant of prop
erty which in the ordinary course of business 
of tho tenant is kept for use and not for sale, 
such as the team of horses used in cult ivating 
a f a rm: Richardson v. Petersen, 58-724. 

Where it appeared that the property of the 
tenant was purchased from him at a t ime 
when he was not m arrears tor rent, and when 
he was not, in fact, upon the premises, al
though he had been there before, and there 
was no evidence of fraudulent purpose or 
knowledge on the part of the purchaser, who 
paid a consideration, held, t ha t he took the 
propeity free from the landlord's hon: Nesbitt 
v. Burilett, 14-485. 

In case of a stock of goods kept for sale 
the lien is upon the stock en masse and not in 
detail, and does not at tach to such goods as 
are sold in the ordinary course ol business: 
Grant v. Whitwell, 9-152; Gilbert v. Green
baum, 56-211. 

•When t h e l i e n a t t a c h e s : The lien of t he 
landlord is a security existing beforehand for 
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the payment of the rent as it comes due. It 
attaches at the commencement of the lease or 
when the property is brought on the demised 
premises, and not simply on the commence
ment of an action or on maturity of the rent: 
Grant v. Whitwell, 9-152; Carpenter v. Gilles
pie, 10-592; Doane v. Garretson, 24-351; Gil
bert v. Greenbaum, 56-211. 

Fo r en t i re t e rm: Under the statute the 
landlord acquires a lien for the rent of the en
tire term from the commencement of the lease 
upon all the property of the tenant then upon 
the premises, and upon all other property of 
his afterwards brought thereon, commencing 
as soon as it is brought: Martin v. Slearns, 52-
345. 

The lien of a landlord attaches to the prop
erty of a tenant used upon the premises for 
the rent of the entire term: Gilbert v. Green
baum, 56-211. 

However, the landlord can only enforce his 
lien for rent due: Merritt v. Fisher, 19-354. 

Assignment of l ien: The assignment of a 
lease carries with it the lien of the landlord, 
and all the remedies for its enforcement: Hay
wood v. O'Brien, 52-537; Lufkin v. Preston, 
52-235. 

Cont inuance of l ien: While the claim for 
rent is held by the landlord, and within the 
term of one year after it falls due, the lien is 
in force for his benefit: Farwell v. Grier, 
38-83. 

Waive r of l ien: The taking of personal 
security merely n. ,es the presumption of a 
waiver of the landlord's lien, which may be 
rebutted by evidence that the landlord still re
lied upon the lien as security and did not in
tend to waive it: Rollins v. Proctor, 56-326. 

A landlord's lien is not waived or forfeited 
by taking security which is such that it can
not be enforced against third parties, it ap
pearing that such lien was not relied upon: 
Pitkin v. Fletcher, 47-53. 

Negotiation of a note which is given for 
rent does not prevent the landlord (payee), who 
is afterward compelled to take up the note as 
mdoiser, from enforcing his hen for the rent 
for which the note was given: Farwell v. 
Grier, 38-83. And see German Bank v. 
Schloth, 59-316, 323. 

If the landlord proceeds under the general 

confined to the remedy there given, and can
not claim the benefit of his landlord's lien: 
Clark v. Haynes. 57-96. 

R e m e d y for enforcement : The landlord 
may have an injunction to restrain the tenant 
from any wrongful or fraudulent acts tending 
to destroy his security, as by removing oi dis
posing of property on the demised premises: 
Garner v. Cutting, 32-547. 

But the fact that the landlord has a lien 
upon a stock of goods does not necessarily give 
him the right to have the goods held until the 
end of the term of the lease, or sold only in 
the course of retail trade. A court of equity 
has jurisdiction to make such order with ref
erence to the disposal of the goods as will pro
tect the plaintiff's right and at tho same time 
do no injustice to other parties interested; and 
where such goods were the property of a part
nership in the hands of a surviving partner 
who was proceeding to wind up the business, 
he himselt being amply responsible, held, that 
an injunction to restrain the sale of the stock 
otherwise than in the usual course of trade 
should not be allowed: Milner v. Cooper, 65-
190. 

A landlord cannot have an injunction 
against the tenant to prevent disposal of prop
erty to secure rent already due, he having al
ready a right under such circumstances to an 
attachment: Rolzlerv. Rotzler, 46-189. 

The landlord may maintain an action at law 
for the wrongful conversion of property on 
wdtich he has a lien for the security of his rent: 
Scallan v. Wait, 64-705. 

The landlord may set up a claim to pi operty 
under his lien in a replevin suit theiefor, 
brought by a third party against the tenant: 
Edwards v. Cottrell, 43-194. 

Where the claim ior a landlord's lien was 
set up in the answer to a replevin suit within 
six months after the termination of the lease, 
held, that this constituted an assertion of such 
lien within the proper time: Ibid. 

Failure to bring an action within six months 
after the expiration of the term against a per
son who has bought from a tenant property 
subject to the lien will defeat any such action: 
Nickelson v. Negley, 71-546. 

As to the remedy by attachment, see notes 
to the next section. 

attachment law for rent not due, he will be 
3 1 9 3 . A t t a c h m e n t . 2018. The lien may be effected by the commence

ment of an action within the period above prescribed for the rent alone, in 
wmich action the landlord will be entitled to a writ of attachment, upon filing 
with the proper clerk, or the justice, an affidavit that the action is commenced 
to recover rent accrued within one vear previous thereto upon premises de
scribed in the affidavit. [R., § 2303;' C , '51, § 1271.] 

The remedy by attachment is strictly statu- and have his lien established without asking 
tory and takes the place of the common-law 
right ot distress. It only applies to real prop
erty, and cannot be used to enforce a claim for 
damages for failure to till, ior breach oi cove
nants, etc.: Merritt v. Fisher, 19-354. 

A landlord's hen may be enforced, by attach
ment, against all property subject thereto, 
whether belonging to the tenant or others: 
Houghton v. Bauer, 70-314. 

The word "effected," as used in this section, 
must be regarded as the same as "' eniorced: " 
Nickelson v. Negley, 71-546. 

The landlord may bring his action for rent 

or having an attachment: Bartlett v. Gaines, 
11-95. 

Where it appears that nothing was due at 
the time of suing out the landlord's attach
ment, the party whose property is seized is en
titled to recover the damages sustained: Ilar-
ger v. Spofford, 46-11. 

A landlord's attachment against a tenant 
will not give the court jurisdiction against the 
property of an assignee of such tenant not 
made party to the suit: Wells v. Seguin, 14-
143. 
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CHAPTER 10. 

OF WALLS IN COMMON. 

3 1 9 4 . O n n e i g h b o r ' s l a n d . 2019. In cities, towns, and other places sur-
vej-ed into building lots, the plats whereof are recorded, he who is about to 
busld contiguous to the land of his neighbor, may, if there be no wall on the 
line between them, build a brick or stone wall at least as high as the first story, 
if the whole thickness of such wall above the cellar wall docs not exceed 
eighteen inches, exclusive of the plastering, and rest the one-half of the same 
on his neighbor's land; but the latter shall not be compelled to contribute to 
the expense of said wall. [R., *C 11)14-.] 

The provisions of this chapter give to the 
owner, building upon his own lain!, an ease
ment upon the land of his neighbor for the 
purpose of resting one-half his wall ! hereon, 
and give to tiie other party an easement in 
the «a l l upon paying; one-half its value, but 
until such payment by the latter the original 
builder is the owner of the entire wall. The 
part}' building and owning the wall cannot so 
deal with it as to diminish its capacity for 
serving as a wall in common without the con-
seat of bis neighbor upon whoso land 'i partly 
rest?, and he cannot, therefore, make openings 
in i t : Sullivan v. Grajj'ort, 35-531. 

The resting of one-half of a party wall upon 
a vacant lot does not constitute an incum
brance thereon. In such a case it will be pie-
sumed that the wail belongs to the party 
building and using it, hue when the owner of 
such lot builds thereon and makes use of the 
wall it will be presumed on conveyance that 
he has paid for his share thereof: Bertram v. 
Curtis. 31-40. 

Wbei'e the owner of a lot on which a party 
wall is partially rested by an adjoining owner, 
who makes use of such wall without making 
payment therefor, afterwards conveys to a 
grantee who has knowledge tha t the amount 
tine by tno grantor for such wall has not been 
paid, such grantee wdl be liable for the pay
ment oi the amount : Pew v. Buchanan, 72-037. 

Tiie right to the one-half e,f the wail which 
stands on the neighboring lot, when the owner 

3 1 3 5 . C o n t r i b u t i o n hy o w n e r s . 2020. If his neighbor be willing, and 
does contribute one-half of tho expense of building such wall, then it is a wall 
in common between them; and if he even refuses to contribute to the build
ing of such wall, he shall yet retain the right of making it a wall in common, 
by paying to the person who built it one-half of the appraised value of said 
wall at the time of using it. [R., § 1915.] 

3 1 9 6 . O p e n i n g s i n ; p r e s u m p t i o n . 2021. JNTO wall shall be built by 
any person partly on the laud of another with any openings therein, and every 
wail being ti separation between buildings, shall, as high as the upper part of 
the first story, be presumed to be a wall in common, if there be no titles, 
proof, or mark to the contrary; and it any wall is erected, which, under the 
provisions of this chapter, becomes, or may become at the option of another, 
a wall in common, such person shall not be compelled to contribute to the ex
pense ot any openings therein, bat the same shall be closed at the expense of 
the owner of such wait. [R., § 1916.] 

'6191. Jrtepa*.r&; tsxponso a p p o r t i o n e d . 2022. The repairs and rebuild
ing of walls in common are to be made at the expense of ail who have a right 

thereof has not contributed to its erection or 
paid for it, is a r ight not personal with the 
builder, but passes by a conveyance of the lot 
on which the building is erected, and such 
grantee, and not the original builder, may 
maintain action for the value of a half inter
est in the wall against the owner of the ad
joining lot, who subsequently makes use 
thereof: Thomson v. Curtis, 28-229. 

A pilaster may constitute a portion of a 
party wal l : Molony v. Dixon, 65-136. 

It is probable that a party who has erected 
a party wall may prevent an adjoining owner 
from making use of such wall unti l payment 
for one-half the value is m a d e ; but if such use 
is permit ted without payment and without 
objection, and the adjoining owner recognizes 
the rights of the proprietor of the wall by pay
ing for tho uoo thereof, the statute of limita
tion against an action to recover does not 
commence to run unti l the owner's r ights are 
denied: Crtipo v. Cameron, 61-447. 

A par ty building a wall is not bound to 
build it stronger than sufficient to support 
another building like his own: Gilbert v. 
Woodruff, 40-320. 

These provisions as to par ty walls are prob
ably but declaratory of the common l aw: 
Zugenbuhler v. Gilliam, 3-391. 

This chapter as to walls in common is taken 
from the civil code of Louisiana: See note to 
Bertram v. Curtis, 31-46. 
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to the same, and in proportion to the interest of each therein; nevertheless, 
every co-propriotor of a wall in common may be exonerated from contribut
ing to the repairs or building, by giving up his right in common if no build
ing belonging to him be actually supported bv the wall thus held in common. 
[R., § 1917.] 

3 1 9 8 . B e a m s , j o i s t s a n d flues. 2023. Every co-proprietor may build 
against a wall held in common, and cause beams or joists to be placed therein, 
and any person building such a wall, shall, on being requested by his co-pro
prietor, make the necessary flues, and leave the necessary bearings for the 
joists or beams, at such height and distance apart, as shall be specified by his 
co-proprietor. [R., § 1918.] 

3 1 9 9 . H e i g h t Of w a l l . 2021. Every co-proprietor is at liberty to in
crease the height of the wall in common ; but he alone is to be at the expense 
of raising it, and of repairing and keeping in repair that part of the wall 
above the part so held in common. [R., § 1919.] 

3 2 0 0 . R e b u i l d i n g . 2025. If the wall so held in common cannot support 
the wail to be raised upon it, he who wishes to have it made higher, is bound 
to rebuild it anew entirely and at his own expense, and the additional thick
ness of the wall must be placed entirely on his own land. [R., § 1920.] 

3 2 0 1 . S h a r i n g e x p e n s e . 2026. The person who did not contribute to 
the heightening of the wall held in common, may cause the raised part to be
come common by paying one-half of the appraised value of such raising, and 
half of the value of the grounds occupied by the additional thickness of the 
wall, if any ground was so occupied. [R., § 1921.] 

3 2 0 2 . P a y i n g ' fo r s h a r e of a d j o i n i n g w a l l . 2027. Every proprietor 
joining a wall, has, in like manner, the right of making it a wall in common, 
in whole or in part, by repaying to the owner of the wall one-half of its value, 
or the one-half of the part which he wishes to hold in common, and one-half 
of the value of the ground on which it is built, if the person who has built the 
wall has laid the foundation entirely upon his own ground. [R., § 1922.] 

Where the owner of one lot uses as a rjarty pense, and the parties are unable to agree, 
wall one built upon the adjoining lot by the then appraisers may be appointed to ascertain 
owner thereof, he may be required to contrib- the cost of one-haif of the wall, and the cost 
u te to the expense of its construction al though thus ascertained may be tendered, and there-
tho wall may not be upon nor adjoining the upon persons making the tender will be au-
division line. The agreement tha t the wall thorized to use the wai l : Ibid. 
should be used as a party wall may be implied But where the wall has already been used, 
by tne conduct and acts of the part ies: Molony an action may be brought by the person thus 
v. Dixon, 65-136. using it for one-half the cost thereof, and no 

If the party building into and using the wall appraisement is necessary: Ibid. 
already erected offers to pay one-half the ex-

3 2 0 3 . C a v i t i e s ; f i x t u r e s . 2028. Neither of the two neighbors can make 
any cavity within the body of the wall held by them in common; nor can 
either affix to it any work without the consent of the other, or without having, 
on his refusal, caused the necessary precautions to be used so that the new 
work be not an injury to the rights of the other, to be ascertained by persons 
skilled in building. [R., ^ 1923.] 

3 2 0 4 . D i s p u t e s ; d e l a y ; b o n d s . 2029. j\To dispute between neighbors, 
as to the amount to bo paid by one or the other, by reason of any of the mat
ters treated of in this chapter, shall delay the execution of the provisions of 
the same, if the party on whom the claim is made shall enter into bonds, with 
securitjr, to the satisfaction of the clerk of the district court of the proper 
county, conditioned that he shall pay to the claimant whatever may be found 
to be his due on the settlement of the matter between them, either in a court 
of justice "r elsewhere; and the said clerk of the district court is hereby re
quired to indorse his approval on said bond when the same is approved by 
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him, and retain the same in his custodj^ until demanded by the opposite party. 
[ R , § 1924] 

3 2 0 5 . A g r e e m e n t s . 2030. This chapter shall not prevent adjoining pro
prietors from entering into special agreement about walls on the lines between 
them; but no evidence of such agreement shall be competent unless it be in 
writing, signed by the parties thereto, or their lawfully authorized agents, 
and whenever such proprietor is a minor, the guardian of his estate shall have 
full authority to act in all matters relating to walls in common. [R., § 1925.] 

A contract which is the same in fact as that within the meaning of this section: Wicker-
wbich the law makes for the parties is not sham v. Orr, 9-253. 

Section applied: Cravo v. Cameron. 61-447. 

CHAPTER 11. 

OF BASEMENTS IN KEAL ESTATE. 

3 2 0 6 . A d v e r s e p o s s e s s i o n ; u s e . 2031. In all suits hereafter brought, 
in which title to any easement in real estate shall be claimed by virtue of ad
verse possession of the same for the period of ten years or by prescription, 
the use of the same shall not be admitted as evidence that the party claimed 
the easement as his right, but the fact of adverse possession shall be proved 
by evidence distinct from and independent of the use, and that the party 
against whom the claim is made had express notice thereof; and these provis
ions shall apply to public as well as private claims. 

Use of a highway, following a dedication traveled as much as the circumstances of the 
thereof, will be presumed to be under the dedi- surrounding population and their business re-
cation, and therefore adverse: Gerberling v. quired, held, correct : Ibid. 
Wunnenberg, 51-125. The effect of this section is to require proof 

I t is not sufficient, in order to prove a high- tha t the use of the real estate by the par ty 
w a y by prescription, to establish use alone, claiming an easement was adverse and under 
The fact of adverse possession must be shown a claim of right, and it provides that the use 
by evidence distinct from and independent of itself is not competent evidence of such fact : 
the use. and it must be shown that the person State v. Birmingham, 74-408. 
against whom the claim is made had express Where a dedication of highway is claimed to 
notice thereof: Zigefoose v. Zigefoose, 69-391; have been made by the owner ot the land over 
State v. Mitchell, 58-567. which it passes, proof of use may be consid-

The statutory provision that use shall not be ered competent to show an acceptance, and 
admitted as evidence of adverse possession such proof is admissible al though the use has 
does not apply to highways existing by pre- not extended to ten years, in connection wi th 
scriptioii before the statute took effect: Bald- other facts such as the conduct of the land 
win v. Herbsl, 54-468. owner tending to show dedication: Ibid. 

An instruction as to the amount of use nee- Continued use of a stairway and hall under 
essary to establish prescription and dedication, claim of r ight will not give rise to an ease-
to the effect that no particular amount of travel m e n t : Willard v. Calhoun, 70-650. 
would be necessary, and that the use would This and the four following sections are 
be sufficient if the highway was traveled as taken from a s ta tute in force in Massachusetts 
much or about as much as it would have been and Rhode Is land: Code Com'rs' Rep. 
had it been laid out according to statute, and 

3 2 0 7 . L i g h t a n d a i r . 2032. Whoever has erected, or may erect, any 
house or other building near the land of another person with windows over
looking such land, shall not, by mere continuance of such windows, acquire 
any easement of light or air, so as to prevent the erection of any building 
thereon. 

3 2 0 8 . F o o t w a y . 2033. No right of footway, except claimed in connec
tion with a right to pass with carriages, shall be acquired by prescription or 
adverse use for any length of time. 

3 2 0 9 . Use t e r m i n a t e d b y n o t i c e . 2031. When any person is in the 
use of a way, or other easement or privilege in the land of another, the owner 
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of the land in such case may give notice in writing to the person claiming or 
using the way, easement, or privilege, of his intention to dispute any right 
arising from such claim or use, and such notice served and recorded as herein
after provided shall be deemed an interruption of such use, and prevent the 
acquiring of any right thereto by the continuance of such use for any length 
of time i hereafter. Such notice, signed by the owner of the land, his guard
ian, or agent, may be served like a notice in a civil action, on the party, his 
agent, or guardian, if within this state, otherwise on the tenant or occupant, if 
there be any; such notice, with the return thereon, shall be recorded within 
three months thereafter in the recorder's office of the county in which the land 
is situated, and a copy of such record, certified by the recorder to be a true 
copy of the record of said notice, and the officer's return thereon shall be evi
dence of the notice and service of the same. 

3 2 1 0 . Effect of. 2035. When notice is given to prevent the acquisition 
of a right to a way or other easement as aforesaid, such notice shall be con
sidered so far a disturbance of such right or claim, as to enable the party claim
ing to bring an action for disturbing the same in order to t ry such right, and 
if the plaintiff in such suit prevails he shall recover full costs. 

3 2 1 1 . N o t re t rospec t ive . 2036. The provisions of this chapter shall 
not apply to easements already acquired. 
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TITLE XIV. 

OF TRADE AND COMMERCE. 

CHAPTER 1. 

OF WEIGHTS, MEASURES, AND INSPECTION. 

3212. S t a n d a r d Of. 2037. The standard weights and measures now in 
charge of the secretary of state, being the same that were furnished to this 
state by the government of the United States, shall be the standard of weights 
and measures throughout the state. [9 G. A., ch. 82, § 1.] 

3 2 1 3 . " l a r d . 2038. The unit or standard measure of length and surface 
from which all other measures of extension, whether they be lineal, superficial, 
or solid, shall be derived and ascertained, shall be the standard yard now in 
possession oi the secretary of state and iurmshed by the government of the 
United States. [Same, § 2.] 

3 2 1 4 . D i v i s i o n Of. 2039. The yard shall be divided into three equal 
parts called feet, and each foot into twelve equal parts called inches. For the 
measure of clothb and other commodities commonly sold by the yard, it may 
be divided into halves, quarters, eighths, and sixteenths. [Same, § 3.] 

3 2 1 5 . R e d , po l e , o r p e r c h . 2010. The rod, pole, or perch, shall contain 
five and a half such vards, and the mile, one thousand seven hundred and sixty 
such yards; the chain for measuring land shall be twenty-two yards long, and 
shall be divided into one hundred equal pans called links. [Same, § 4.] 

3 2 1 6 . L a n d m e a s u r e . 2011. The acre for land measure shall be meas
ured horizontally, and contain ten square chains, and shall be equivalent in 
area to a rectangle sixteen rods m length and ten in breadrh; six hundred and 
forty such acres be.ng contained in a square mile. [Same, § 5.J 

3 2 1 7 . A v o i r d u p o i s a n d t r o y p o u n d . 2042. The units or standards 
of weight from which all other weights shall be derived and ascertained, 
shall l>" the standard avoirdupois and troy weights as furnished this state by 
the Un ted States. [Same, § 6.] 

32,1.8. H o w d i v i d e d . 2043. The avoirdupois pound, which bears to the 
troy pound the ratio of seven thousand to t h e thousand seven hundred and 
sixty, bhall be divided into sixteen equal parts called ounces; the hundred 
weight shall consist oi one hundred avoirdupois pounds, and twen y hundred 
weight shall constitute a ton. The troy ounce shall be equal to tiie twelfth 
part of a troy pound. [Same, § T.] 

3 2 1 9 . L i q u i d s ; m e a s u r e of. 2044. The unit or standard measure of 
capacity for liquids from which all other moasuies of liquids shall be derived 
and asce touted, shall be the standard gallon, and its parts, as furnished this 
state by the government of the United States. [Same. § 8.] 

3 2 2 0 . B a r r e l ; h o g s h e a d . 2045. The barrel shall be equal to thirty-one 
and a nail gallons, and two barrels shall constitute a hogshead. [Same, § 9.] 

3 2 2 1 . S u b s t a n c e s n o t l i q u i d s . 2046. The unit or standard measure of 
capacity ior substances not being liquids, from which all other measures of 
such substances shall be derived and ascertained, shall be the standard half-
bushel furnished this state by the United States. [Same, § 10.] 
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3 2 2 2 . P e c k ; d i v i s i o n s of. 2047. The peck, half-peck, quarter-peck, 
quart, and pint measures for measuring commodities which are not liquids, 
shall be derived from the half-bushel by successively dividing that measure by 
two. [Same, § If .] 

3 2 2 3 . C r e a m g a u g e . 21 G. A., ch. 50, § 1. An inch or gauge of cream 
shall be two standard quarts wine measure, one hundred and fifteen and one-
half cubic inches. 

3 2 2 4 . C o n t r a c t s ; c o n s t r u c t i o n . 2048. All contracts hereafter made 
within this state for work to be done, or for anything to be sold or delivered 
by weight or measure, shall be taken and construed according to the standards 
of weight and measure hereby adopted as the standard of this state. [Same, 
§ 12-] ' 

[The words "or delivered," in the second line, are omitted erroneously in the printed Code.] 

Where a writ ten contract for masonry work custom that a perch should be reckoned at six-
stipulated that it should be done at -$3.50 per teen and one-half cubic feet: Harris v. Rut-
perch, held, that it was not proper to snow a ledge. 19-388. 

3225. Bushel by weight. 2049; 16 G-. A., chs. 52, 89; 17 G-. A., ch.42; 
18 G. A., ch. 21. A bushel of the respective articles hereafter mentioned will 
mean the amount of weight in this section specified; that is to say : 

Of wheat, sixty pounds; 
Of shelled corn, fifty-six pounds; 
Of corn in the cob. seventy pounds; 
Of rye, fifty-six pounds; 
Of oats, thirty-two pounds; 
Of barley, forty-eight pounds; 
Of potatoes, sixty pounds; 
Of beans, sixty pounds; 
Of bran, twenty pounds; 
Of clover seed, sixty pounds; 
Of timothy seed, forty-five pounds; 
Of flax seed, fifty-six pounds; 
Of hemp seed, forty-four pounds; 
Of buckwheat, fifty-two pounds; 
Of blue grass seed, louiteen pounds; 
Of castor beans, forty-six pounds; 
Ol dried peaches, thirty-three pounds; 
Of dried apple-., twenty-four pounds; 
Of onions, hfty-seven pounds; 
Of salt, fifty pounds; 
Of stone coal, eighty pounds; 
Of coke, thirty-eight pounds; 
Of clutcoal, twenty pounds; 
Oi sweet potatoes, forty-six pounds; 
Of lime, eighty pounds; 
Of sand, one hundred and thirty pounds; 
Oi l iungar an grabs seed, forty-eight pounds; 
Of millet seed, lorty-eight pounds; 
Of Osage orange seed, thirty-two pounds; 
Of sorghum saccharatum seed, thirty pounds; 
Of broom-corn seed, thirty pounds; 
Of apples, peaches, or quinces, forty-eight pounds; 
Of cherries, grapes, currants, or gooseberries, forty pounds; 
Of strawberries, raspberries, or blackberries, thirty-two pounds. [R . §§ 1778, 

1761-4; C , '51, § 940; 14 G. A., ch. 5b.] 
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3226. P e r c h ; m a s o n w o r k . 2050. The perch of mason work or stone, 
is hereby declared to consist of twenty-five feet cubic measure. [R., § 1777; 
C , '51, § 939.] 

Aside from statute the amount of a peich torn. (See § 3224, and note): Harris v. Rut-
is quite uncertain. The express provisions of ledge, 19-388. 
the statute as to quantity control local cus-

3 2 2 7 . H o p b o x e s . 2051. The standard size for all boxes used in packing 
hops, shall be thirty-six inches long, eighteen inches wide, and twenty-three 
and one-fourth inches deep, inside measure. [12 Gr. A., ch. 195, § 4.] 

SUPERINTENDENT OF WEIGHTS AND MEASURES. 

3 2 2 8 . A p p o i n t m e n t . 2052. A superintendent of weights and measures 
for this state, who shall be a scientific man, of sufficient learning and mechan
ical tact to perform the duties of his office, shall be appointed by the governor 
from the board of professors of the Iowa state university, and shall hold his 
office during the pleasure of the governor, and shall give a bond in the penal 
sum of five thousand dollars for the faithful discharge of his duties. [9 G. A., 
ch. 82, § 13.] 

3 2 2 9 . D u t i e s . 2053. The superintendent shall take charge of the stand
ards adopted hereby, and see that they are deposited in the building built for 
this purpose now belonging to the state, from which they shall in no case be 
removed, and take all necessary precautions for their safe-keeping. l i e shall 
provide the several counties with such standards, balances, and other means 
of adjustment, as may be ordered by them, and as often as once in ten years 
and compare the same with those in his possession. He shall, moreover, have 
a general supervision of the weights and measures of the state. [Same, § 14.] 

3 2 3 0 . Copies of s t a n d a r d s . 2054. He shall procure and keep for the 
state a complete set of copies of the original standard of weights and meas
ures adopted hereby, which shall be used for adjusting the county standards, 
and in no case shall the original standards be used for any other purpose than 
the adjustment of this set of copies. He shall also procure and keep such ap
paratus and fixtures as are necessary in the comparison and adjustment of 
county and town standards. [Same, § 16.] 

3 2 3 1 . I m p r e s s i o n s o n w e i g h t s . 2055. The state superintendent of 
weights and measures, shall cause to be impressed upon all standards of weights 
and measures furnished by him, the word "Iowa," and such other devices as 
he shall direct for the particular county, city, or incorporated town, and the 
count)7 sealers shall see that, in addition to the above device, there is im
pressed on the town and city standards such other device as the board of su
pervisors shall direct for the several cities and incorporated towns. [Same, 
§22.] 

3 2 8 2 . D e l i v e r t o s u c c e s s o r . 2056. Whenever the state superintendent 
of weights and measures shall resign, be removed from office, or remove from 
Iowa City, or whenever any city, county, or incorporated town sealer shall 
resign, be removed from office, or remove from the city, county, or town in 
which he shall have been appointed or elected, the person so resigning, re
moved, or removing, shall deliver to his successor in office ail the standard 
beams, weights, and measures in his possession. [Same, § 24.] 

SEALER. 

3 2 3 3 . A p p o i n t m e n t . 2057. The board of supervisors of any county may, 
at any regular meeting, provide for obtaining from the state superintendent 
of weights and measures, such standards of weights and measures as they 
may deem necessary for their county, and in case they order such standards, 
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they shall appoint a county sealer of weights and measures, who shall hold 
his office during the pleasure of the board. [Same, § 17.] 

3 2 3 4 . D u t i e s . 2058. The county sealer shall take charge of the county 
standaids and standard balances, and provide for their safe-keeping; shall 
provide cities and incorporated towns wilh such standard weights and meas
ures, and standard balances, as may be wanting, and shall compare the cities 
and incorporated towns standards with those in his possession as often as once 
every five years. [Same, § 18.] 

3 2 3 5 . S e a l e r for c i t ies a n d t o w n s . 2059. A sealer of weights and 
measures may be appointed in every city and incorporated town by the town 
council thereof, and shall hold his office during their pleasure, and said council 
may obtain from the sealers of weights and measir-es of their respective coun
ties, such standards of weights and measurers as they may deem necessary for 
their respective cities or incorporated towns; and in case the board of super
visors of any county in which any city or town may be situated shall not have 
obtained such standards, then said council may obtain the same from the state 
superintendent of weights and measures. [Same, § 19.] 

3 2 3 6 . D u t i e s . 2060. Each sealer in cities and incorporated towns shall 
take charge and provide for the safe-keeping of the town or city standards, 
and see that the weights, measures, and all apparatus used for determining the 
quantity of commodities used throughout the town or city, which shall be 
brought to him for that purpose, agree with those standards in his possession. 
[Same, § 20.] 

3 2 3 7 . E x p e n s e s . 2061. All expenses directly incurred in furnishing the 
several counties, cities, and incorporated towns with standards, or in compar
ing those that may be in their possession, shall be borne by the respective 
counties, cities, and incorporated towns for which such expenses shall have 
been incurred. [Same, § 21.] 

3 2 3 8 . D e l i v e r t o s u c c e s s o r . 2062. In case of the death of any such 
sealer of weights and measures, his representatives shall, in like manner, de
liver to his successor in office such beams, weights, and measures. [Same, 
§25.] 

3 2 3 9 . P e n a l t y . 2063. In case of refusal or neglect to deliver such stand
ards entire and complete, the successor in office may maintain an action against 
the person or persons so refusing or neglecting, and recover for the use of 
such county, city, or incorporated town, double the value of such standards 
as shall not have been delivered. And in every such action in which judg
ment shall be rendered for the plaintiff, he shall recover double costs. [Same, 
§26.] 

3 2 4 0 . U s i n g false w e i g h t s o r m e a s u r e s . 2064. If any person or per
sons shall hereafter use any weights, measures, beams, or other apparatus, for 
determining quantity of commodities, which shall not be conformable to the 
standards of this state, in any counties whose standards have been obtained 
by the board of supervisors, or in any city or incorporated town after such 
standards have been obtained therein, whereby any person shall be injured or 
defrauded, he shall be subject to a fine not exceeding live dollars for each 
offense, to be sued for and collected by the city, county or town sealer. He 
shall also be subject to an action at law, in which the defrauded person shall 
recover treble damages and costs, and every person keeping any store, grocery, 
or other place, for the sale or purchase of such commodities as are usually 
sold by weight or measure, shall once in each year, procure the weights and 
measures used by him to be compared with the standard herein provided; and 
he shall be subject to a tine of live dollars for every neglect to comply with 
this provision, to be recovered by any one who shall prosecute therefor. 
[Same, § 27.] 
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WEIGHMASTEES OF PUBLIC SCALES. 

3 2 4 1 . O a t h . 2065. All persons keeping public scales, before entering 
upon their duties as weighmasters, shall be sworn before some person having 
authority to administer an oath, to keep their scales correctly balanced; to 
make true weights; and to render a correct account to the person or persons 
having weighing done. Every scale shall be deemed a public one for the use 
of which a charge is made. [10 G. A., ch. 56, § 1.] 

3 2 4 2 . C o r r e c t w e i g h t s ; ce r t i f i ca te . 2066. All weighmasters are re-
uired to make true weights and to keep a correct regis) er of all weighing 
one by them, giving the amount of each weight, date oi weighing, and the 

name of the person or persons for whom such weighing was done, and to give 
upon demand, to any person or persons having weighing done, a certificate, 
showing the weight, date of weighing, and for whom weighed. [Same, § 2.J 

3 2 4 3 . S t a n d a r d for t e s t i n g . 2067. Weighmasters, or keepers of public 
scales kept for the purpose of weighing stock or gram, shall provide and keep 
a standard of weight not less than fifty pounds avoirdupois for the purpose 
of testing such scales, and they shail at least once a month, or oftener if re
quested, make a satisfactorv test of the correctness of such scales. 114 G. A., 
ch. 129, § 1.] 

3 2 4 4 . P e n a l t y . 2068. Any weighmaster, or keeper of public scales, vio
lating any of the provisions of the cwo preceding sections, upon complaint 
made before any justice of the peace bavins; jurisdiction of the offense, may, 
upon conviction thereof, be fined in aii}r sum not more than twenty dollars 
and not less than five dollars for each offense, and shall be liable to the per
son or persons injured, for the full amount of damages by them sustained. 
[10 G. A., ch. 56, § 3 ; 14 G. A., ch. 129, § 2.] 

OF TIIE INSPECTION OF SHINGLES AND LUMBER. 

3 2 4 5 . I n s p e c t o r a p p o i n t e d . 2069. The board of supervisors of each 
county, as often as may be necessary, shall appoint one inspector of lumber 
and shingles, who shall have the power to appoint one or more deputies to 
act under him. For the conduct of the deputies, the principal shall be liable. 
[R., § 1906.] 

3 2 4 6 . O a t h ; b o n d . 2070. Before any inspector, or deputy inspector, 
shall enter upon the duties of his office, he shall take an oath or affirmation 
that he will faithfully and impartially execute the duties required ot him by 
law; and each inspector shall, moreover, enter into a bond with sufficient se
curity to be approved by tho county auditor, in such sum as the board of super
visors may require, made payable to the state of Iowa, which bond shall be 
deposited with the treasurer of the county, conditioned for the faithful and 
impartial performance of his duties, as required by law. [R., § 1907.] 

324.7 . S u i t o n b o n d . 2071. Any person who may think himself ag
grieved by the incapacity, neglect, or misconduct of such inspector or his 
deputy, may institute a suit on a copy of the bond certified by the treasurer 
in his own name. And m case the persons suing shall obtain judgment, he 
mav have execution as in other cases; but die suit shall be commenced within 
one year after the cause of action accrues. [R., § 1908.] 

3 2 4 8 . D u t i e s . 2072. The inspectors or their deputies, within their re
spective counties, shall inspect all lumber, boards, and shingles, on application 
made to them for that purpose; and when inspected, stamp on the lumber, 
boards, and shingles, with branding-irons made for that purpose, the name of 
the state and countv where inspected, and the kind and quality of the articles 
inspected, which branding-iron shall be made and lettered as directed by the 
board of supervisors. And every inspector shall make, in a book for that 
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purpose, fair and distinct entries of articles inspected by him or his deputies, 
with the names of the persons for whom said articles were inspected. [R., 
§ 1909.] 

B2 4 9 . P e n a l t y fo r c o u n t e r f e i t i n g . 2073. If any person shall counter
feit the aforesaid brands or marks, or either of them, upon conviction thereof, 
he shall be deemed guilty of forgery, and shall be punished accordingly. [R., 
§1911.] 

See § 5211. 

3250. Size of shingles; qualities of lumber ; branding. 2074. A 
lawful shingle shall be sixteen inches in length, four inches wide, and half an 
inch thick at the butt end; and all lumber shall be divided into four qualities, 
and shall be designated clear, first common, second common, and refusal. 
Shingles shall be clear of sap, and designated as first and second quality. The 
shingles to be branded on each bundle with the quality and the name of the 
inspector. [R., § 1912.] 

C H A P T E R 2. 

MONEY OF ACCOUNT AND INTEEEST. 

3 2 5 1 . H o w e x p r e s s e d . 2075. The money of account of this state is 
the dollar, cent, mill, and all public accounts and the proceedings of all courts 
in ielation to money, shall be kept and expressed in money of the above de
nomination. [R., §'1785; O., '51, § 943.] 

3 2 5 2 . T e r r a s Of c o n t r a c t . 2076. The above provisions shall not in any 
manner affect any demand expressed in money of another denomination, but 
such demand, in any suit or proceeding affecting the same, shail be reduced 
to the above denomination. [R., § 17b6; O, '51, § 944.] 

3 2 5 3 . R a t e of i n t e r e s t . 2077. The rate of interest shall be six cents on 
the hundred by the year, on: 

1. Money due by express contract; 
2. Money after the same becomes due; 
3. Money lent; 
4. Money received to the use of another, and retained beyond a reasonable 

time without the owner's consent, express or implied; 
5. Money due on the settlement of matured accounts from the day the bal

ance is ascertained; 
6. Money due upon open accounts after six months from the date of the 

last item; 
7. Money due, or to become due, where there is a contract to pay interest, 

and no rate is stipulated. In all of the cases above contemplated parties may 
agree in writing for the payment of interest not exceeding ton cents on the 
hundred by the year. [R., § 1787; O , '51, § 945.] 

[The word " r a t e , " in the first line, is erroneously printed " r u l e " in the Code.] 

W n e n r e c o v e r a b l e : Interest is chargeable and then deduct the payment . If the payment 
up >ii all dehib, uulfos exempted thereirom by lalls short of the interest due, calculate the in-
co.itract. When money is paid for the use of terest on the principal up to the t ime when the 
ano f her, imposing an obligation upon the par ty pa vments will exceed the interest due on the 
»i hu receives the ooneiit ot the payment to re- principal debt, and then deduct the payment , 
Siaburse the party paying, inteiest is recover- so as to avoid taking interest upon interest: 
able irom the date ot the payment : Goodnow Iluner v. Doolittle, 3 G. Gr., 76. 
v. Litchfield, 6-J-'<:75; Goodnow v. Wells, 67- To recover interest on an account it should 
654. be averred in the declaration and specified in 

W h e a the payment exceeds the interest, cal- the bill of par t iculars : David, v. Conard, 1 G. 
curate interest on the principal up to the date Gr., 336. 
ot payment, add this interest to the principal As to whether a debt due from a resident of 
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a loyal state to a resident of a state in secession 
continued to draw interest while payment was 
rendered impossible by reason of the war, the 
court were equally divined: Griffith v. Lovell, 
26-226. 

An attorney who receives money for his 
client, and neither puts it upon deposit nor 
keeps it ready for demand, but uses it as his 
own, will be chargeable with interest thereon: 
Mansfield v. Wilkerson, 26-482. 

Whore money was paid into court to await 
its order, and there detained because of the 
erroneous order of the court, held, tha t the 
par ty finally found entitled thereto could not 
recover interest for tne t ime of detention, it 
not appearing that the opposite party had not 
acted in good fai th: Van Gordon v. Ormsby, 
60-510. 

Where it was agreed by the mortgagee that 
the mortgaged premises should he icconveyed 
to him in satisfaction of the mortgage, and by 
fraud of the mortgagee's agent, and without 
w iong on the part of the mortgagee, such re
conveyance was made to the agent instead of 
to the mortgagee, neld, tha t although the re
conveyance was void and the mortgage still in 
ioice, yet the mortgagee could not recover in
terest subsequent to the date that the recon
veyance was made : Halt v. Ensign, 61-724. 

In an action against a railway company for 
double damages for stock killed, it is error to 
allow interest in addition to the damages al
lowed: Brentner v. Chicago, M. & St. P. R. 
Co., 58-625. 

A debtor under a deed of t rust was found 
to have assented to certain settlements made 
dur ing the existence of the t rust deed, by 
which settlements he allowed compound in
terest at short rests, and also certain attorneys' 
fees, for the purpose of preventing a sale of 
the truot property at inopportune times and at 
a sacrifice. Held, tha t the debtor was not con
cluded by the settlements so made, but that 
he should bo charged with simple interest com
pounded only according to the legal rule at 
eacli payment exceeding the interest then due: 
Fockler v. Beach, 32-187. 

As the consideration of a note, illegal inter
est, unlike usury, cannot be urged against an 
innocent assignee before ma tu r i t y : Burrows 
V. Cook, 17-138. 

Where damages result from breach of a con
tract of bailment, tue value of property lost 
becomes an indebtedness from the day of the 
loss, and interest is recoverable thereon: Mote 
v. Chicago & N. W. R. Co., 27-22. 

This is so where the amount of damages is 
capable oi exact computation, as in the case 
of destruction of grain of a certain grade and 
qual i ty : Arthur v. Chicago, R. I. & P. R. Co., 
61-648. 

Where notes had been given for the pur
chase price of poisonal property and had 
passed out of the possession of the vendor, 
held, tha t the rate of interest to be allowed on 
a sum recovei ed for breach of war ran ty in 
such sale was tha t borne by the notes : Pitsin-
owsky v. Beardsley, 37-9. 

Interest is a common and legitimate element 
of damage, and, in the absence of proof to the 
contrary, it will be presumed tha t the jury 
took it into consideration in computing the 
damages resulting lrorn false representations 

in the sale of real estate as to its location and 
quality, when the fact of such false represen
tations is set u p by defendant as a counter
claim in the foreclosure of a purchase-money 
mor tgage: McNally v. Shobe, 23-49. 

In an action for unliquidated damages, in
terest should not be allowed eo nom„ne and 
assessed as a part of the damagee, but may be 
considered as an element of damage under the 
rule which permits its allowance in order to 
arrive a t tha t which will be a just and lawful 
compensation for the injury sustained: Rich
mond o. Dubuque & S. C. R. Co., 38-422, 502. 

While the jury in assessing damages in an 
action for injury to property caused by negli
gence of a railway company may include in
terest in their verdict, it is error in the court 
to render judgment lor an amount additional 
to the verdict for the purpose of including in
terest : Garrett v. Chicago & N. W. R. Co., 
36-121. 

I n t e r e s t u p o n i n t e r e s t : Where the inter
est upon a note is made payable annually, each 
instalment of interest will draw interest at six 
per cent, from the time it is payable: Mann v. 
Cross. 9-327 ; Preston v. Walker, 26-205: Bur
rows v. Siryker, 47-477; While v. Savery, 50-
515. 

If the interest is not made payable annually 
or at a specified t ime it will not d iaw interest 
even from the time of tho matur i ty of the 
principal: Asjiinwall v. Blake, 25-319. 

The parties may, by contract, stipulate that 
interest which is made payable annuaLy, quar
terly, or otherwise, shall bear interest at the 
rate of ten per cent, from the time it is due : 
Ragan v. Day, 46-239. 

A contract providing for interest at the rate 
of ten per cent., payable semi-annually, and 
tha t the semi-annual instalments of interest 
shall d raw interest at the ra te of ten per cent, 
after they become due, is not usurious: Ham-
ley v. Howell, 60-79. 

Interest upon annual instalments of interest 
may be collected unuer the decisions of this 
state, and it matter» not t h a t the contract it
self was made under the laws of a state where 
interest on instalments of interest was not 
allowed or collectible: Burrows v. Stryker, 
47-477. 

R a t e : A note providing for interest at ten 
per cent, per annum from date draws interest 
at tha t rate after as well as before ma tu r i ty : 
Hand v. Armstrong, 18-324; Lucas v. Picket, 
20-490. 

Where it was provided in a contract tha t a 
sum of money advanced and invested in be
half of one par ty by the other should be repaid 
within one year with mteiest thereon, held, 
that upon a subsequent waiver of the provis
ions of the contract requiring repayment to 
be made within a year, the sum of money ad
vanced continued to draw interest at tho same 
rate unti l repaid : Warren v. Ewing, 34-468. 

Where a party holding a bond for a deed ac
cepted, in conditional payment of the pur
chase money provided for therein, obligations 
of third parties which were not paid, and after
wards brought suit against the other par ty to 
the bond to recover the amount thus remain
ing unpaid, held, tha t he might thus recover 
the rate of interest stipulated in the bond : 
Husev. McDaniel, 33-406. 
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Where a note stipulated that if interest was 
not paid annually the same should become a 
part of the principal and bear the same rate of 
interest, and the mortgage contained the con
dition that if default should be made in the 
payment of the sums of money specified 
therein or any part thereof, principal or inter
est, then the whole amount of the indebted
ness should become due, held, tha t payment 
of annual interest was not required, and that 
the w V l e amount of the indebtedness did not 
become duo on failure to pay sucli interest an
nually : Wood v. Whisler, 67-678. 

In an action on a bond to indemnify an of
ficer for a levy of an execution upon propeity 
claimed by a third person, the measure of lia-
b lify s the value of the interest of claimant 
in the propeity at the t ime the damages are 
paid, a iid tiie judgment should therefore bear 
the i„ te of interest borne by notes secured by 
morig'iges upon the chattels sold: Rand v. 
Ban pit, (J6-781. 

Undp>- a contract not in writ ing to pay ton 
per ctiit. interest, the piamtnT may set up and 
recover upon a contract to pay six per cent, 
interest: Broelaeay v. flaller, 57-868. 

W h e n c o m m e n c e s t o r u n : When money 
is paid for the use of another, imposing an ob
ligation upon the par ty who receives the bene
fit of tho payment to reimburse the par ty 
paying, interest from the date of the payment 
is recoverable: Goodnow v. Litchfield, 63-273: 
Good now v. Wells, 67-034. 

When county warrants or orders are d rawn 
with words of limitation as to payment, inter
est is allow ed thereon from da te ; but if pay
able out of a particular fund not otherwise 

It is necessary tha t the rate of interest be 
"expressed in the cont rac t" in order to au
thorize a judgment bearing a greater rate of 
interest than six per cent . ; therefore, held, 
tha',, although, as it seems, coupons made in 
Iowa but payable in New York, in which no 
ra te of interest is specified, would draw inter
est from maturi ty at seven per cent, (the rate 
in the latter state), j 'et a judgment in Iowa 
upon such coupons could only d iaw interest a t 
the rate of six per cent . : Rogers v. Lee Co., 1 
Dillon, 529. 

Judgment on a contract stipulating for the 
payment of interest will draw interest at the 
same rale as tha i stipulated in the contract : 
Wilson i\ King, Mor., 106. 

But so far as the judgment covers interest 
01J3-, m the absence of any agreement in the 
contract that interest shall draw interest, the 
judgment will draw interest only at six per 
cent.: Bvrkharl v. Sappiagton, 1 G. Gr., 66. 

Ten per cent, should not be allowed upon a 
judgment where the contract specifies no r a t e : 
Easley v. Redpath, 9-800. 

Where a member of a partnership which 
had previously been dissolved paid a portion 

appropriated, interest will not commence to 
run unti l a l ter such fund shall be exhaus t ed : 
Brown v. Johnson County, 1 G. Gr., 486. 

A note pioviding for " t o n per cent, interest 
if not paid when d u e " draws interest from 
date if not paid at m a t u r i t y : Rarvinv. Hoopes, 
Mor., 294. 

The custom of a creditor, known and ac
quiesced in by the debtor, to charge interest 
on accounts after the end of the year, m a y be 
shown as evidence of an agreement to pay in
teres t : Vetfhsv, Hagge, 8-163, 182. 

The custom of banks tha t interest shall be 
charged on balances due the bank from the 
dates of monthly settlements will be upheld 
where known to the debtor, and such compu
tat ion will not be objectionable on the ground 
of allowing compound interest, even though 
the interest on the previous balance is carried 
into ttie nex t month ' s account : I sett v. Ogle-
vie, 9-313. 

WMJe it may be tha t the presentation of an 
account showing a balance due to which the 
peioon charged makes no objection will raise 
a presumption of its liquidation, and tha t in
terest thereon will be chargeable af terwards, 
yet continuous dealings represented m one ac
count cannot be divided into separate ac
counts, which will be presumed liquidated 
simply by presenting bills of i tems covering 
parts oi the transaction so tha t interest will 
run on the balance of such separate bills: Ray
mond v. William!', 40-117. 

F o r l a b o r p e r f o r m e d : In an action for 
money due pn contract or for labor performed 
tho amount should draw interest from the fil
ing of the pet i t ion: Swails v. Cissna, 61-693. 

of a j udgmen t against the partnership which 
the other partner , by the terms of the dissolu
tion, was bound to pay, and then sought to 
recover from such other par tner the amount 
so paid, held, t ha t the rato of interest to be 
allowed was not the rate d i awn by the judg
ment paid, but merely the legal ra te , there 
being no evidence of an agreement to pay any 
particular r a t e : Myers v. Smith, 15-181. 

UnlebS a different i ate of interest is expressed 
in the judgmen t or the decree, but six per 
cent, can be collected thereon, a l though t h e 
contract on which the judgment is lendored 
bears ten per cent. If the failure to express 
the higher rate of interest in the judgmen t is 
owing to mistake or oversight of the clerk, t he 
judgment m a y be corrected in tha t respect by 
t imely and proper pioceedings. But after t he 
amount of judgment wi th six per cent, inter
est thereon has been paid, the judgmen t can
not be enforced lor an additional amount 
against the property upon which it was a l ien: 
Rice v. Hulbert, 6 i-724. 

Prima facie the ra te of interest upon a for
eign j udgmen t is governed by the law of this 
state. If it is claimed that the ra te of interest 

3 2 5 4 . On j u d g m e n t s a n d d e c r e e s . 2078. Interest shall be allowed on 
all moneys due on judgments and decrees of any competent court or tribunal, 
at the rate of six cents on the hundred by the year, unless a different rate is 
fixed by the contract on which the judgment or decree is rendered; in which 
case the judgment or decree shall draw interest at the rate expressed in the 
contract, not exceeding ten cents on the hundred by the year, which rate must 
be expressed in the judgment or decree. [R., § 1789; C., '51, § 946.] 
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is different in the state in which tho judgment 
is rendered Uuit fact mu- t be averred and 
proved: Crafts v. Clark, 38-237. 

I t is incompetent tor the court to allow a 
higher rate than six per cent., even as damages 
on a money demand, unless the parties other
wise agree in wr i t ing : Vennum v. Gregorij, 2 1 -
826. 

Where the jury are directed to allow inter' 
est, without any instruction as to the amount, 
it will be presumed tha t they undex'-tand tha t 
interest is to be allowed at six per cent . : Davis 
v. Waller, 70-463. 

Affidavits of jurors are receivable to show 
whether oi not the jury included interest in 
t ' eu \erdicfc: Sicails v. Cis'-na, 61-893. 

3 2 5 5 . I l l e g a l r a t e prohib i ted . 2079. No person shall, directly or in
directly, receive in money, goods, or things m action, or in any other manner, 
any greater sum of value for the loan o1' money, or upon contract founded 
upon any bargain, sale, or loan of real or personal property than is in this 
chapter prescribed. [R., § 1790.] 

I n c o n t r a c t s of s a l e : This section applies 
not only to cont»acio for loans, but aKe to any 
contract of j uicha^e or safe oi pioperey where 
an unlaw!ul raie ot luteie^t is provided lo r : 
Callanan v. Shaw, 24-411. 

But a party may lawfully sell on time for 
a larger bum than Lis casfi price, with lawful 
interest thereon to the time of payment, would 
amount to : therefore, held, tha t a sale of 
sheep tor a so n to be paid at a iuture day, 
wherein it was. agieod to pay annually two 
pounds of wool per shei p until time ot pay
ment (the \ aiuu of the wool being greater than 
legal interest on the sum to be p.1 id), was not 
usurious, in the absence of any showing that 
there was any m e n t i o n to evade the usury 
l a w : Firtt Nat. Bank v. Owen, 23-185; Gil-
more v. Ferguson, 28-320. 

P e n a l : The jaw of usury is in its na ture 
penal, a'id is thereiore to be strictly construed: 
Dicker-man v Day, 31-444. 

I n t e n t : Whexe there is no evidence of an 
intent or agreement to contiact for usurious 
interest, a ju ry would not be justn.ed in find
ing usu ry : Jones v. Berryhill, 25 -289. 

S a l e of eo i amcwcid l p a y e e : Statutes 
against U'aury are aimed against the receiving 
or contracting to i c c e n e a greater rate uf in
terest than authorized upon a loan or forbear
ance of money, and do not apply to the sale of 
a note or any otiier vendible commodity wnioh 
may, in gomi faith, be sold or transferred tor 
anv p'ice fixed by agreement oi the parties. 
Where the conflict is neither a loan nor a 
contract for extension of t ime on a note al
ready due. but a sale of commercial paper 
wi thout any lOixupt or u n h w i u l intent, it 
cannot be held usunous limply because the 
paper is an accommodation note : Dickerman 
v. Day. 31-444. 

Purchase and repurchase of realty: 

the presumption of usury: Brush v. Peterson, 
54-213. 

A bona fide purchaser of a note or bond 
may t a \ c if at any rate of discount without 
violating the statute of usury, but if the note 
is made to be negotiated, and the intention is 
to arrange the transaction so as to place the 
subsequent transferee who has knowledge in 
the possession of an inno -ent holder, and thus 
avoid the statute of usaiy , the payee giving 
no consideration and being a mei e go-between, 
the contract will lie deemed usurious if the 
amount of the discount is greater than ten per 
o nt., and is taken loi the puxpoae of usu ry : 
Nichoh c. LectiKs, lo-.JO-i. 

U n d e r pn i " t i au l a r f ac t s , held, that a deed 
absolute in form WAS intended as a mortgage 
anei included usunous nneres t : Johnson v. 
Sun!ft, 39-549. 

Evidence in an action in which u . u i y was 
set nn held not sufricient to su-tnin tut spe
cific findings of the j u r y : First Nat. Bank o. 
Elliott, 54-419. 

E x c h a n g e : The charging of exchange in 
addition to the legal interest in uiseo mtiiig 
foreign bills of exchange is not usurj unless 
resorted to for the purpose of covering up a 
usurious transaction, but it is otherwise as to 
domestic bills: BnriOd'sv. Cook, l7-4t'0. 

A d d i t i o n a l l o a n : Wheiea paity, in order 
to taise an additional loan of money, agreed 
that if the person who already held his note 
and mortgage for a certa.n atim would sell it 
and then take another loan under a mortgage 
for a similar amount , the bearei would u p a v 
to him whatever discount he was composed 
to suffer in selling the first note and mortgage, 
held, tha t such a transaction was not usurious: 
Comstock v. Wilder, 01-274. 

U s u r i o u s b a l a n c e : A note given in pay-
mom of a balance due on a usurious note is 

Where land was purchased by A. without any itself usurious: National Bank v. Lyre, 52-
previous agreement to hold -t for B., and aft
erwards A. agreed to sell it to B. at an agreed 
t ime for an amount which wa*> more than the 
purchase pi ice with the legal rate of interest, 
held, tha t such a contract ot sale would not 
amount to usury : Casady v. Scallen, 15-93. 

C o n t r a c t t o r e a o n v e y : vVliero an abso
lute convejai.ee was made ao occimtv and tho 
grantee executed an agicement toreconvov on 
payment of the debt at maturity, held, that 
an indorsement on the contract by \\ inch the 
grantee agreed to receive payment at thirty-
seven and one-half per cent, on tho face of the 
bond from its date to t ime of payment, with
out any other evidence or explanation, though 
both parties were witnesses, would not i aise 

114; Callanan v. Shaw, 24-441; Garth v. 
Coopei. 12-364. 

E x t e n s i o n of t i m e : Where the maker of 
a note drawing ten per cent, inteiesf aftei ma
turi ty desired an extension of tune, which was 
granted for a definite period upon the execu
tion of a note, in addition to the ten per cemt. 
embxaced in the original note, as consideration 
f\jr th" extension oi t ime, it was held tha t the 
note given in extension was usurious: Fen ier 
v. Scott's Adni'rs, 17-578. 

The extension of time eif a loan is a loan 
within the meaning of the usury laws, and a 
new note given by tho surety to obtain an ex
tension ot time on the original under taking 
would be usurious: Kendig v. Linn, 47-62. 
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A n agreement, after the matur i ty of the 
note, to pay more than a legal rate of interest 
for forbearance does not, alone, affect the 
note, but such contract itself is usurious, and 
anytliing paid thereon will be applied as a 
general payment on the no te : Mallett v. Stone, 
17-64. 

P a r t i a l r e v i v a l : Where a usurious indebt
edness has been paid in full and discharged, 
notes subsequently given in partial revival 
of such ineiebtedness will not be usurious: 
Hoopes v. Ferguson, 57-39. 

N o t e i n c l u d i n g u s u r i o u s i n t e r e s t : Facts 
in a particular case held sufficient to show tha t 
the maker of a note bearing ten per cent, in
terest executeel and delivered the same in con
sideration of a loan of a less amount of money, 
and that the transaction was therefore usuri
ous : Goodhue v. Teetshorn, (5V-403. 

The fact tha t notes are dated and bear in-
teieat from a time preceding the receipt of the 
money thereon by the mortgagor will not be 
sufficient to show usury, it appearing tha t the 
elate of the notes corresponds to the time of 
negotiating and making the loan, and it not 
appearing what was the cause of the delay in 
paying the money nor that there was any cor
rupt agreement: Waterman v. Baldwin, 68-
255. 

f l e n e w e d p r o m i s e : Where a note is given 
for money advanced, to be used in the repur
chase of property, which has been sold untler 
a mortgage covering usurious interest, and the 
property has been bought in by the mortgagee, 
the note is subject to the defense of u s u r y : 
Switz v. Platts, 15-298. 

Where the plaintiffs purchased a usurious 
note, and subsequently the defendant, who 
was the maker, promised plaintiffs to pay the 
same, held, tha t such promise die! not estop 
the maker from setting up the defense of 
usury in an action on a promise to pay the 
note, plaintiffs having parted with nothing on 
the strength of the promise: Allison v. Bar
rett, 16-278. 

T r a n s f e r f r o m o l d t o n e w - f i r m : Where 
there was a change in the membership of a 
firm and a settlement made of plaintiff's ac
count, which wa3 transferred to the new set 
of books, and paiel by the new to the old firm, 
it was held that this did not affect the ques
tion of usury between the parties prior to the 
change: Burrows v. Cook. 17-436. 

M o n e y b o r r o w e d t o p a y u s u r y : If A. 
executes a security to B., for the purpose of 
raising money to pay G. a usurious debt, B. 
will not be ttiffected by the question of usury. 
Mor would the case be altered by an agree
ment between A,, B. and C , tha t in case the 
paper is not sold, B. shall retain it as evidence 
oi tha t amount of indebtedness to C. : Ibid. 

I t money be borrowed to pay off a usurious 
debt, the lender, even if with notice, is not 
affected with usury in the original debt : Wen-
dlebone v. Parks, 18-546; Mason v. Searles, 56-
532; CottrM v. Soutliwiek, 71-50. 

Where the promisor in a usurious contract 
makes it the consideration of a new contract 
with a third party, not party to the original 
contract or to the usury paid or reserved, if 
the new contract is not a contrivance to evade 
the statutes against usury, it will not be ille
gal or usurious: Call v. Palmer, 116 U. S., 98. 
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Where the maker of a usurious note, wh ich 
was secured by a deed of trust , borrowed 
money of a third person to pay the same, and, 
instead of executing new securities for t he 
money so borrowed, caused the note to be 
transferred by the payee to the lender as evi
dence and security of the new debt, held, t h a t 
the note was not tainted with usury in t he 
hands of the second holder: Ibid. 

A t t o r n e y s ' f e e s : A stipulation for reason
able at torneys ' fees, to be taxed up as a par t 
of the costs in case of suit, does not const i tute 
u s n r v : Nelson v. Everett, 29-184; Weatherby 
v. Smith, 30-131. 

C o m m i s s i o n s t o a g e n t : The act of an 
agent for a loan in exact ing a commission for 
himself beyond the legal rate of interest, 
wi thout author i ty or consent of his principal, 
will not render the loan usur ious : Gokey v. 
Knapp, 44-32; Brigham v. Myers, 51-397. 

But a par ty niajdng a loan to another in 
person cannot, under the name of commission, 
exact more than a legal rate of interest : Pond 
v. Waterloo Agl. Works, 50-596. 

Under the facts in a part icular case, held, 
tha t a note in suit did not appear to be given 
for usurious interest, but for advances and 
commissions to maker 's agent, and was not 
therefore usur ious: Wyllis v. Ault, 46-46. 

Where a person loans money for another 
party, retaining a sum in addition to legal in
terest for his own services, the transaction is 
not usurious. But where a person contracts 
wi th the debtor to pay interest coming duo on 
such loan, and takes notes in excess of the 
amount of interest so paid and legal interest 
thereon, the transaction is usurious, anel the 
additional amount cannot be considered as 
commission: White v. Lucas, 46-319. 

The payment of the leneler's t raveling ex
penses in going to view the property offered 
as security will not constitute usury : Smith v. 
Wolf, 55-555. 

The fact tha t the agent of the lender divides 
the commission receiveel by him in excess of 
the legal interest with the agents of the bor
rower^ will not constitute u su ry : Dickey v. 
Brown. 56-426. 

Where the plaintiff negotiated the loan in 
person, anel under the guise of commission 
exacted more than the legal rate of interest, 
held, t ha t he was chargeable wi th u su ry : Pond 
v. Waterloo Agl. Works, 50-596. 

Pacts in a part icular case considered, and 
held not to show Usury in connection with the 
payment of commission to a loan agency : 
Maioley v. Howell, 60-79. 

U s u r y b y a g e n t ; p r i n c i p a l ' s k n o w l 
e d g e : When an agent who is authorized by 
his principal to lend money for lawful interest 
exacts more than the legal ra te without the 
author i ty or knowledge of his principal, the 
loan is not thereby rendered usurious. I t is 
immaterial in such a case whether the agent 
discloses his authori ty or no t : Call v. Palmer, 
116 U. S., 98. 

Where the agent is the husband of the 
principal, a l though knowledge on the part of 
the wite would perhaps be assumed on slighter 
evidence than in other cases, yet the same rule 
is applicable, anel knowledge on her part will 
not be presumed without evidence: Brigham 
v. Myers, 31-3S7. 
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The facts in a particular case held not suffi-
ciemt to show that the par ty with whom the 
usurious transaction was had was the agent of 
the par ty whose money was loaned: Weiser v. 
McKay, 51-417. 

Where a note for borrowed money is given 
to an agent without knowledge of the agency, 
but supposing the agent to be the lender, it 
will be usurious if it includes illegal inter
est, although it might not be usurious between 
the borrower and the principal if the princi
pal had been disclosed: Eriekson v. Bell. 53-
627. 

G o l d premium.: A note and mortgage 
given for a loan of gold coin, in which a greater 
per cent, premium was allowed for golei than 
its market value, held, under the circum
stances, to hat e been a cloak for usury : Aus
tin v. Walkei, 45-527. 

A g r e e m e n t t o p a y m o r e t h a n d e b t : A 
transaction in a particular case by which one 
par ty redeemetl certain property from sale 
and gave title bond to the wife of the origi
nal owner, held to be in the nature of a loan, 
and that the amount mentioneel in tho title 
bond being greater than the amount paid in 
redemption with the legal interest, the trans
action was usurious: Wonnley v. Hamburg, 
46-144. 

P e n a l t y for n o n - p a y m e n t : A note pro
viding for an illegal rate of interest from and 
al ter the matu i i ty of the indebtedness is not 
usmious : Wight v. Shuck, Mor., 425: Shuck 
v. Wight, 1 U. Gr., 128; Gower y. Carter. 3 -
244; Wilson v. Dean, 10-432; Conrad v. Gib
bon, 29-120. 

But in such cases the court will not allow a 
recovery, either by way of penalty or liqui
dated damages, for more than the legal rate 
of interest for failure to pay when duo: Gower 
v. Carter, 3-244; Vennum v. Gregory, 21-326. 

A provision in a note that, if not paid wdien 
due, the principal shall draw ten per cent, in
terest t rom date, will not e'onstitute usury un
less it be shown tha t interest is inclueled in the 
face of the note. But if interest is so included, 
the parties will not be allowed, by thus hqui-
dating the damages for the mere non-payment 
of money, to evade the usury l aw: Fisher v. 
Anderson, 25-28. 

As to mte'iest on p remium in building asso
ciation, see notes to § 1786. 

As to interest on interest, see notes to § 3253. 
P u r g i n g u s u r y : Befe>re x j e thioner in a 

court ot eejnity can obtain relief upon a con
tract i nduc ing usury he must avei and show 
a willingness to abandon the usurious part of 
the contract : Phelps v. Pierson, 1 G. Gr., 121. 

If by consent of both parties to a usurious 
contract the unlawful interest already paid is 
refunded with the agreement that thereafter 
lawful interest emly shall be chaiged, the con
tract is thereby purged of usu ry : Phillips v. 
Columbus City Building Ass'n, 53-719. 

The word contract, as used in this section, 
refers to the entire transaction in which usu
rious mteie'st has been reserved. The substi
tution ot one contract tor another, or the 
substitution of a new note for an old one, will 
not purge the usury : Simtti o. Coopers, 9-376; 
Campbell v. McHarg, 9-354. 

However it may be covered by changes and 
substitutions, if usury be found to exist in the 

contract, directly or indirectly, its taint con
tinues and affects all the parts through which 
it runs. The substitution of one contract for 
another, or the taking of a new note for an 
old one, will not purge i t : Gai th v. Cooper, 
12-364. 

If it satisfactorily appears that the parties at 
tho time of making the second note intended 
to purge the contract of its usurious taint, and 
to so reform and correct it tha t no part of the 
original illegal consideration entered into the 
new note, such new note will not be affected 
by the previous usury; but if it is tle'signed 
merely to cover up the usury the taint attaches 
to i t : Ibid. 

C o n s e n t o f d e b t o r : A contract may be 
purged of usury only by making substantially 
a new contract with the consent ot the elebtor. 
The indorsement of usurious interest on the 
note as a payment, without the assent of the 
debtor, will not have that effect: National 
Bank v. Eyre, 52-114. 

U s u r i o u s p a y m e n t s : Usurious interest 
voluntarily paid cannot be recovered back: 
Nichols v. Skeel, 12-300; Quinn v. Boynion, 
40-304. 

Where there is no contract for an illegal 
rate of interest the mere receiving of such in
terest will not render the contract itself usu
rious, but the receiving of the usurious interest 
is itself unlawful, and the amount so received 
will be presumed to be applied to the payment 
of the tlebt and legal interest thereon: Sexton 
v. Murdock, 36-516. 

Whether, after the lapse of two years from 
the payment of usurious interest, an action can 
be maintained to recover it back, or an appli
cation thereof to the extinguishment of the 
principal debt can be enfoiced, quoere: Na
tional Bank v. Eyre, 52-114. 

If money is paid on a usurious indebted
ness it shall be applied on the discharge of 
wha t the debtor was owing legally, and not 
that which (so to speak) he was owing illegally. 
Therefore, where it appears in a usurious trans
action there has been a renewal of notes, in 
which interest was included, and also at the 
t ime separate notes were given for usurious 
interest, all the payments will be applied to 
the ext inguishment of the legal indebtedness: 
Smith v. Coopers, 9-376. 

Usury once paid cannot be recovered back. 
If two notes are given m separate transactions, 
both usurious, anel one is paid, the unlawful 
interest thus paid cannot be set up in an action 
on the note remaining unpaid : Philips v. Gep-
hart, 53-396. 

A note given in payment of a balance due 
on a usurious note is itself usurious, for the 
debtor has the right to have all the payments 
made on the original note in disciiarge of 
usurious interest applied upon the punc ipa l : 
National Bank v. Eyre, 52-114; Callanan v 
Shaw, 24-441; Garth v. Cooper, 12-364. 

Where deposits were made from tune to 
t ime by a debtor wi th his creditor, such ct ed
itor being a bank which helel his notes, and 
from t ime to t ime balances were struck and 
new notes were grsen, usurious interest btnng 
included in the computation, held, that the de
posits mus t be regarded, m the absence of evi
dence to the contrary, as having been applied 
pro rata upon interest and principal, notwith-
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standing the entry upon the books of the bank 
showing application of such payments to the 
extinguishment of the interest: Kinser v. 
Farmers' Nat. Bank, 58-728. 

Usuiious interest paid on a note afterwards 
pu t in judgment cannot subsetnientiy be ap
plied as payment on other notes. In the ab
sence of collusion or at tempt to cover usury, a 
judgment is conclusive between parties and 
privies: Philips v. Gepliorl, 53-396. 

Where usurious melebtecme»ss has been paid 
in lul l and discharged, notes stibseemently 
given in part ;al icvival of such indebtedness 
will not be usurious: Hoopes v. Ferguson, 
57-39. 

If, after payment of the valid portion of the 
indebtedness, a note is given, which mclueles 
usunous interest, such note does not represent 
any legal melebtedness. If the othe>r notes 
were given for the purchase pri< e of real prop
erty, the puichaser will be entitled to a con
veyance of the pioperty without payment of 
the note git en solely for usurious interest : 
Knight v. Judd, 34-483. 

Conf l ic t of l a w s : Where a contract is 
made in one state to be performed in another, 
the interest will be ceanputed according to the 
law of the place of performance, but the par
ties may stipulate that inteiest shall be calcu
lated according to the laws of the place where 
the contract is made: Butters v. Olds, 11-1. 

In such cases the parties may adopt the rule 
of either state as to interest; and where the 
note was executed in one state, to be performed 
in another, and the maker resided in still an
other state, and the pioperty pledged as secu
rity was theie situ.itcd. held, tha t the law of 

W h o m a y s e t u p u s u r y : The defense of 
usury is personal to the debtor, and cannot be 
interposed by one who is not a party nor privy 
to the usurious contract : Drake v. Dowry, 14-
125; Sternburg v. Callanan, 14-251; Carmi-
chael v. Bodjish, 32-418; Miller v. Clarke, 37-
325. 

An agent with whom money is deposited by 
his principal, to be loaned on terms constitut
ing usury, cannot set up usury by way of elc-
ivnse m an action by his principal for the 
balance in his hands : Sternburg v. Callanan, 
14-251. 

The defense of usury cannot be set up by 
one who has converted a note and collected 
the i u d amount, when sued by the t rue owner 
tor tho amount so collected : Allison v. King, 
25-56. 

t ha t state might be adopted as to interest, 
provided such provision was not resorted t o 
mexely as a means of evading the usury l a w : 
Arnold v. Potter, 22-191. 

While the courts of this state will not en
force the penal s tatutes of another s tate , vet 
wfiere a contract made wi th leference to t he 
laws of another otate is usunous t h t i e . t he 
forfeiture provided by such laws will be en
forced: Ibid. 

A note executeel and dated in Missouri, bu t 
delivered and the consideration t i i i e o f re
ceived in Iowa, is an Iov. a contract anel sub
ject to the Iowa law of usu ry : Hart v. Wills, 
52-56. 

V'here a resident of Iowa negotiated a loan 
in Mabsachuset's from a resident thereof, exe
cuting a promissory note d ated in iowa and 
payable in New York, securing the same by a 
t rus t deed on real estate in Iowa to a t rustee 
there resident, held, tha t if the parties in good 
faith, without intending ro evade the usury 
laws, stipulated for the ra te of interest allow
able in Iowa, al though greateT than the legal 
ra te in Massachusetts or New York, the con-
t iac t snotild be enforced: Arnold v. Potter, 
22-194. 

In such case the form of the transaction is 
immaterial , the cardinal inquiry being, did 
the parties resort to if as the means of disguis
ing usury in violation of the laws of the state 
where the contract was made or to be exe
cu ted : Ibid. 

Effec t o n eoi l t j a c t : A contract reserving 
usurious interest U not void: H.ig(/ord v. Af
ire. 1 G. Gr., 44; Shuck v. Wight. 1 G. vK, 
128. 

The grantee of land mortgaged to secure a 
usunous debt cannot interpose the defense of 
usury in an action to loieclose: Green n. 
Turner, 38-112; Greiiher v. Alexander, 15-
470 ; Hollingswortli v. Sirickard, 10-385 ; Frost 
v. Shaw,, 1*0—491 ; Perry v. Reams, 13-174; 
Burlington Illut. Loan Ass'n v. Ileider, 55-
424. 

The grantee of mortgaged land who assumes 
the payment of the mortgc.ge cannot set tip 
the defense of usu ry : Sullivan Savings Insti
tution v. Copeland, 71-07. 

A j udgment cieuitor of an insolvent cannot 
set up nsurj in behalf of his debtor in a pro
ceeding to which be is roi a pa r ty : Ga>,vi-
chael o. Bodjisli, 32-418. 

A junior mortgagee, in an : etlon to red1 win 
from the j udgmen t in a f v censu re procetd-

3 2 5 6 . U s u r y ; p e n a l t y . 2080. If it shall be ascertained in any &ait 
brought on any contract, that a rate of interest has been contracted ior 
greater than is authorized by this chapter, either directly or indirectly, ra 
money or property, the same shall work a forfeiture of ten cents on the hun
dred by the year upon the amount of such contract, to the school fund of 
the county in which the suit is brought, and the plaintiff shall have judgment 
for the principal sum without either interest or cost. The court in which said 
suit is prosecuted, shall render judgment for the amount of interest forfeited 
as aforesaid against the defendant, in favor of tho state of Iowa for the use of 
the school fund of said county, whether the said suit is contested or not; and 
in no case where unlawful interest is contracted for, shall the plaintiff have 
judgment for more than the principal sum, whether the unlawful interest be 
incorporated with the pnncipal or not. MEL, § 1791.] 
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ing to which he was not made a party, and in 
winch usury w-as not pieadetl. cannot set up 
the defense of usuiy and coninci the holder of 
the judgment to accept le-s than the amount 
of his hen : Powt.ll o. Hunt, 11-430. 

In an action on a copartuQi ship note, either 
partner, without the consent of the othei. may 
set up usury, and so may a partner who has 
under taken to pay the firm debts, hi a suit 
brought against him alone after dissolution. 
If usury is set up by either partner fcl <.- pen
alty should be enforced against both: luasldn-
ists' Bank v. Krum, 15- 19. 

A lenewai of a partneiship note by one of 
the partners will not deprive him of tho right 
to set up usuiy as to such note : Ibid. 

Whether the usurer is liable to aci.v one but 
his immediate assignee, discussed but not de
cided: Brown v, Wilcox, 15-414. 

In an action to foreclose a mortgage, a sub
sequent purcn :ser ol the premises cinnof 
plead usury, but he may snow payment of the 
eiebt, ana hold the morlgagee liable loi "eglecfc 
in collecting rents : Huston v. Strtiiotunn, 
31-36. 

In an action to foreclose a, mortgage upon 
the homestead, given by the husband and wife 
to secuie a note of the husband, the plea of 
usury may be set u» by the wife: Lyon v. 
Welsh, 20-578. 

Where R., having mortgaged certain prem
ises, conveyed the same to O., who agreed to 
pa) the mortgage debt, ,ield, that O. could not 
set ay Usury m an action to foreclose, where 
personal judgment against R. was expressly 
waived by the mortgagee. Tne fact that O. 
had an action pending against i{. for the pur-
4JOJ3 of setting aside the mortgage as fraudu
lent, held not to alter the case: National L. 
Ins. Co. v. Olmsted, 52-354. 

A surety may avail himself of the defense of 
usury to the same extent tha t the principal 
can, and so may a guarantor, guarantors being 
deemed sureties: Conger v. Babbett, 87-13; 
Kenaig v. Li,nn, 47-62. 

But the surety may pay the usurious debt 
wnen it becomes due, and need not w a d until 
suit is oi ought, so as to set up usury ; paid, in 
an action l.y linn to iccover from the principal 
the amount so paid, the principal cannot plead 
usury: Culver o. Witbein, 48- 6. 

[lowevoi, a surety '«.ho has paid ".portion 
oi the original usunous d^bt, ana given his 
own note tor too balance, e-annoi as against 
ins own note interpose the plea ol Dsury: 
j bid. 

Where the surety takes up the note of his 
principal ana gives his own note it must be 
regarded as payment or pin chase and not as a 
reucA'ai, anel t.xe surety cannot m stich ease 
mferpeise the plea of usury to such n-w note : 
Ibid. 

A c t i o n b y n a t i o n a l b a n k : Alt-xough no 
penalty can ue enforced «gainst a national 
pan's for taking usury except as provided by 
the national banking- act, and tha t perhaps 
only m a lot,oral court, ycc, in an action by 
SUCH banii m a, state court, the deieuuaut may 
Ocny fno vai iJ ' ty of the v.Iu,:m by show ng that 
it is jor usui'.ciis J I M I O J : National Bank v. 
.Eyi'-., 52-11-4. 

Usury m ty not only De relied upon as a de
fense, but may ,n j.ropei circumstances be 

made a ground of affirmative relief, and in 
such case the party is not required to tender 
the principal sum and legal interest. (Over
rul ing Phelps v. Pierson, 1 G. Gr., 121): Mor
rison v. Miller. 46-81» 

Neither the rights of the defendant nor the 
du ty of the court to enter up judgment in 
favor of the school funtl should depend upon 
the form o ' the pioceeding: Ibid. 

A s a f l ee t ing t h i r d p a r t i e s : Usury may 
be pleaded against a bona fide holder for value 
of a negotiable List iument as well as against 
the payee: Bacon v. Lee, 4-492. 

But illegal interest as a consideration, unlike 
usury, cannot be urged against an innocent 
transferee before ma tu r i t y : Burrows v. Cook, 
17-136. 

A bona fide purchaser of a note or bond may 
take it at any rate of discount without violating 
the s tatute of usury, but if the note is made to 
be negotiated, and the intention is to arrange 
the transaction so as to place the subsequent 
transferee who has knowledge in the position 
of an innocent holder, and thus avoid the 
s ta tute of usury, the payee giving no consider
ation pnd being a mere go-between, the con-
t iac t will be deemed usurious if the amount of 
discount is greater than ten per cent, and is 
taken for the purpose of usu ry : Nichols v. Lev
ins, 15-.J62. 

The payee of a } roinissory note, who has 
acquired the right to sue the maker thereof, 
may dispose of it at a uy rate of discount from 
its face, and the purchaser will have the right 
to enfoice its full amount against the maker 
without any defense on the giound of usury : 
Dicker man v. Day, 31-444. 

No defense of usury can be set up against 
the purchaser of an accommodation note 
taken at a greater amount of discount than 
legal interest, unless such purchaser have 
knowledge of the character of the paper : 
Ibid. 

Where a creditor is enforcing; collection of 
collaterals pledged to htm for the security of a 
usurious debt, the debtor may enjoin him from 
transfoiring such collaterals as are not neces
sary for the security of the legal indebtetlness: 
Binford v. Boardman, 44-53. 

Where the assignee ol a usurious note pro-
cureel the same to be taken up by the maker 
anel a new note made payable to him directly, 
ane! then transferred it to another, held, tha t 
the last assignee was limited in his r ight to re
cover to his immediate assignor, and could not 
recover from the assignor of the first no te : 
Brown o. Wilcox, 15-414. 

A n indorsee who takes with knowledge tha t 
the note is tainted with usury is not to be pro
tected by § 3257, which protects bona fide as
signees without notice of the usu ry : Ibid. 

Under the facts of a particular case, held, 
tha t the transferee of a note which included 
usurious inteiest had knowledge of the fact of 
usury, although the maker advised him tha t 
the note was all right, and tha t no defenses to 
if existed : Watson v. Hoag, 40-142. 

W here the holder of a note takes it upon the 
representations oi the maker that it is not 
usmious, the latter will be estopped from set
t ing up the plea ox usury against such holder: 
French v. Tiowe, 15-563; Callanan v. Shaw, 
24-441. 
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But if the transaction is merely a device to 
evade the usuary law, to which the assignee is 
privy, he will not be protected: Niciiols v. 
Levins, 15-362. 

H o w p l e a d e d : Where usury is apparent 
upon the face of a bill in equity, and a decree 
including usury is prayed for, a demurrer to 
the bill will h e : Phelps v. Pierson, 1 G. Gr., 
121. 

Usury may be set up as a defense in an 
equifaUie action witliout fixst teneleriug the 
amount legally due. The maxim, " H o who 
seeks eepiity must do equ.ty,"' is not applicable 
in such case: Kuhner v. Butter, 11-419; Cox v. 
Douglas, 12-185. 

The question of usury may be raised in a 
proceeding for the foreclosure of a chat tel 
mortgage, which is by action of injunction 
transferred to the cour t : Hanlin v. Parsons, 
33-207. 

Usury cannot be shown as a defense in the 
foreclosure of a mortgage, when the debt 
itself is reduced to j udgmen t : Keudig v. 
Marble, 58-529. 

Where an action is dismissed before answer, 
there is no l ight , either in the behalf of the 
defendant nor of the school fund, to interpose 
a pfea of usu ry : Tufts o. Bauserman, 46-241. 

E v i d e n c e . " The burden of establishing the 
defense of usury is upon ti e party sett ing it 
u p : Hough v. Hamlin, 57-359. 

Where tiie execution of a lost note is shown, 
anel there is a conflict in the evidence as to the 
rate of interest stipulated therein, tho burden 
of piovmg t h a t the ra te was usurious is upon 
the party affirming i t : Richards v. Burden, 
59-723. 

Evidence of a usurious contract is admissible 
under an answer which alleges tha t the payee 
of a note received a greater rate of interest 
than the law allows: Kurz v. Holbrook, 13-562. 

Evidence of the intemperance and financial 
embarrassment of the borrower and ol tho 
lender's acknowleelgment thereof is not com
petent and relevant on the subject of u s u r y : 
Woodford v. Blood, 32-600. 

The indorser of a promissory note is a com
petent witness to prove usury in the inception 
of the no te : Richards v. Marshman, 2 G. Gr., 
217. 

Usury, as other f rauels, may be shown by any 
evidence, m other respects competent, tending 
to establish the real character of the transac
tion. Tho conditions, covenants and recitals 
of any and all ins tmments under which usury 
is hidden m a y b e contradicted, impeached and 
assailetl by evieienc», parol or writ ten, in order 
to disclose the real facts and uncover the 
u s u r y . Seekel v. Norman, 71-264. 

Under the provisions of Revision, § 1791, tha t 
the person contracting to pay unlawful inter
est should be a competent witness to prove 
that the contract was usurious, such witness 
was competent, notwithstanelmg the provisions 
of Revision, §3982, which rendered the party in
competent to testify in a pioceedmg when the 
adverse party was the executor of a deceasetl 
person and the facts to be prov ed transpired 
befeire the eleath of such deceased person: 
Rtnehart v. Buckingham, 34-409. 

But this section of the Code omits t he pro
vision of Revision, § 1791, as to the person con
tract ing being a competent witness to testify. 

If ho falls within the provisions of § 4889, re
lat ing to actions by or against executors, ad
ministrators, etc., he is not now compe ten t : 
Wormley v. Hamburg, 40-22. 

" ' In such cases," the Code commissioiKTS 
say, " the par ty agreeing to pay the usur ious 
interest should pay what he agreeil to, ra ther 
than make an exception to the general r u l e : " 
Code Con'rs Rep. 

F o r f e i t a r e : I n computing the forfeiture, 
the ten per cent, interest, should be reckoned 
on the balance of 1he original sums loaned re
maining unpaid, in the same manner as if the 
interest was going to the plaintiff; and no t 
upon the entire sum originally loaned: Smith 
v. Coopers, 9-376. 

It should be computed up to t he da te of 
j udgmen t and not simply to the m a t u r i t y of 
the contract : Ficklin v. Zwart. 10-387. 

Compulation should be made from the t i m e 
the money was borroweel, notwi ths tanding the 
fact tha t the form of the indebtedness has 
been changed to tha t of a note bear ing a later 
d a t e : Drake v. Dowry, 14-125. 

In computing the penalty which is to go to 
the school fund, the amount due is to bo cas-
culateel exactly as between the borrower and 
the lender, and proper indorsements of credit 
al lowed: Sheldon v. Mickel, 40-19. 

The forfeiture is not a lien upon the prem
ises mortgaged to secure the usurious debt, 
but becomes a lien only from elate of j ndg-
men t therefor: Lewis v. Barmby, 14-88. " 

In era action on a copartnership debt, if 
usury is set up by either partner, t he penal ty 
should be enforced against bo th ; Machinists' 
Bank v. Krum, 15-49. 

I t is n jt on the plea or for the beneht ol' tho 
borrower tha t the court decrees afoife i tc . ro; 
but whenever usury is brought to its knowl
edge: Ibid. 

And when the usury is found, t he penal ty 
in javor of the school fund will be enforced 
al though the parties agree in a iking a differ
ent j u d g m e n t : Jburroics v. Cook, 17-436. 

The judgment in favor of the school fund 
for the penalty should be against the surety as 
well as against the principal, and it seems 
t h a t the surety, if compelled to pay. may have 
action against the principal for reimburse
men t of such penalty, or against his co-surety 
for contiibution, and may be suorogated t > the 
r ights of the state with respect to tne jiielg-
men t and any securi ty held by i t : Mel ntosii 
v. Likens, 25-555. 

The state, representing the school funel, has 
no absolute or vested r ight to the for ienuie . 
I ts r ight is qualified and. incidental, and ac
crues only w h e n an unpaid usurious contract 
is brought before the court for adjudication, 
and the usury is in a legitimate way biought 
to the knowledge of the court. Where suit 
was brought for a balance of usurious inter
est, the principal and legal interest having 
been paid, held erroneous to render a j udgmen t 
against the defendant m favor of the school 
fund for ten per cent, of the amount origi
nally loaned: Easley v. Brand, 18-132. 

I t is not competent for parties to settle a 
suit in which usury appears, in such a manner 
as to eleprive the state of a j u d g m e n t on ac
count of the u s u r y ; Reynolds o. Bubooek, 60-
280. 
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While the courts of this state will not en
force the penal statutes of another state, yet 
where a contract made with reference to the 
laws of another state is usurious there, the 
forteiture provided by such laws will be en
forced : Arnold v. Potter, 22-194. 

J u d g m e n t : On appeal in an action in 
which usury was plcaeled, held, tha t plaintiff 
might, in the supreme court, remit the usury 
and have judgment entered there for the prin
cipal, judgment being also entered there in 
favor of the school fund for the penalty, and 
the costs in the court below, and on appeal 
being taxed to the plaintiff: Thompson v. Pur-
nell, 10-205. 

Usurious interest paid on a note afterwards 
put in judcmient cannot subsequently be ap-
phed as a payment on other notes. In the 
absence of collusion or intent to cover usury 
a judgment is conclusive as between parties 
anil privies: Philips v. Gephart, 53-396. 

The proceedings and adjudication with ref
erence to the judgment in favor of the school 
Junti may be subsequent to the rendition of 
j udgmen t against the debtor in favor of the 
creditor. IC the case is reversed for error in 
the judgment as between the parties and is 
remanded for new trial the question of liabil
ity to judgment in favor of the school lurid 
will again arise if the issues of the case involve 
the question of usury : Seekel v. Norman, 7 1 -
264. 

C o n f e s s i o n of j u d g m e n t : The defense of 
usury must be set up before judgment , and a 
judgment by confession cannot be attacked 
aa the ground that usurious interest is in
cluded therein: Troxel v. Clarke, 9-201: Two-
good v. Pence, 22-543; Miller v. Clarke, 37-
325. 

But a confession of judgment entereel into 
for the purpose of evading the usury laws is 
void as between the patties so lar as the 
amount in excess of the sum the plaiiniff may 
lawfully recover is concerned: Mullen v. Rus
sell, 46-386: Ohm v. Dickerman, 50-671 

The answer of the defendant in an action 
on a confession of judgment alleging that the 
confession was a fraudulent device to evade 
tho statute against usury, held sufficient on 
demurrer . It matters not at what time the 
confession is made so tha t it be a device or 
part of a plan for evading the s ta tu te : Kendig 
v. Marble, 55-386. 

The existence of usury in the note, upon 
which a judgment by confession is rendered, 
does not alone authorize the conclusion tha t 
the parties caused the judgment to be entered 
for the purpose of concealing it or evading the 
s tatute against i t : Kendig v. Marble, 58-529. 

A wri t ten statement authorizing entry of 
judgment upon a note does not, before judg
ment is entereel, estop the party making it 
from setting up the plea of usu ry : Lyon v. 
Welsh, 20-578. 

C o s t s : Costs are not to be recovered by the 
par ty making the loan: Binford v. Boardman, 
44-53. 

Although there is no declaration tha t judg
ment shall be rendered against the plaintiff 
for costs, yet where the defendant on the issue 
joineel as to usury is successful, the costs may 
be taxed to plaintiff. It was not intended to 
leave each party to pay his own costs in such 
cases: Garth v. Cooper, 12-384. 

A t t o r n e y ' s feo : The plaintiff in an action 
on a usurious note should not be allowed to 
recover an attorney's fee provided therein: 
Miller v. Gardner, 49-234. 

3 2 5 7 . A s s i g n e e . 2081. "Nothing in this chapter shall be so construed as 
to prevent the proper assignee, in good faith and without notice, of any usuri
ous contract, recovering against the usurer the full amount of the considera
tion paid by him for such contract, less the amount of the principal money, 
but the same may be recovered of the usurer in the proper action before any 
court having competent jurisdiction. [R., § 1792.] 

An assignee cannot have lecourse against Whether the usurer is, under this section, 
his assignor in such cases unti l he has sus- liable to any one but his immediate assignee, 
tained loss by reason of the usurious character discussed but not decided: Brown v. Wilcox, 
of the no te : Culver v. Wilbern, 48-26. 15-414. 

CHAPTER 3. 

OF NOTES AND BILLS. 

3 2 5 8 . Negot iab le . 2082. Botes in writing, made and signed by any per
son, promising to pay to another person or his order or bearer, or to bearer 
only, any sum of money, are negotiable b\r indorsement or delivery in the 
same manner as inland bills of exchange, according to the custom of mer
chants. [11., § 1794; C , '51, § 947.] 

A provision in a note making it negotiable the maker : Scoharie, etc., Bank v. Bevard, 
and payable at a certain place does not restrict 51-257. 
its negotiability elsewhere, nor is demand at Where a note payable to payee or order is 
the specified place necessary in order to charge transferred without indorsement, the trans-
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f eree, although he may bring action in his own 
name (§ 3748), is not an indorsee, but an as
signee, and as such is subject to equities exist

ing against his assignor (§ 3751): Younker v. 
Martin, 18-143; and see note to «5 3260. 

As to wha t the transferee after m a t u r i t y 
takes subject to, see notes to § 3751. 

8 2 5 9 . A c t i o n . 2083. The person to whom such sum of money is made 
payable, may maintain an action against the maker, and any person to whom 
such note is so indorsed or delivered, may maintain his action in his own name 
against the maker or the indorser, or both of them. [K., § 1795; C , '51, 
§ 948.] 

[As to joint action against maker and indorser, see notes to § 3755.] 

3260. Assignment of non-negotiable instruments. 2084. Bonds, 
due bills, and all instruments in writing, by which the maker promises to pay 
to another, without words of negotiability, a sura of money, or by which he 
promises to pay a sum of money in property or labor, or to pay or deliver any 
property or labor, or acknowledges any money or labor or property to be due, 
are assignable by indorsement thereon or by other writing, and the assignee 
shall have a right of action in his own name, subject to any defense or counter
claim which the maker or debtor had against anv assignor thereof before 
notice of his assignment. [R, § 1796; 0., '51, § 949!] 

The indorsement of a non-negotiable note is 
equivalent to the mak ing of a new note, and 
is a direct undertaking, and not a conditional 
one. Demand on the original maker, and no
tice thereof, are not necessary in order to 
charge such assignor, and the holder may 
write an absolute guaranty or a waiver of de
mand anel notice over the blank indorsement 
of the assignor anel hold him thereunder : Wil
son v. JRulph. 3-450; Long v. Smyser, 3-266. 

Where parties on the one part in a contract, 
without notice of any assignment, make an 
agreement with the original parties on the 
other pai t for the alteration of the terms of 
such contract, such agreement will be binding 
upon the assignees of the latter parties. The 
wan t of such notice is a matter to be shown 
by the parties planning to have been relieved 
from liability by the new contract, to be 
shown as a matter of defense when their lia
bility, under the terms of the old contract, is 
sought to he established by such assignees: 
Steele v Mills, 68-406. 

The assignee of a judgment takes subject to 
equities against his assignor: Burtis v. Cook, 
16-194; Balhngerv. Tarbell. 16-491. 

The assignee »f a non-negotiable note is sub
ject to any defense or counter-claim which the 
maker had against t he assignor before notice 
of the assignment: Sayre v. Wheeler, 31-112. 

The assignee of negotiable paper stands in 
the same position as the assignee of a non-
negotiable instrument and is subject to the 
same defenses: Franklin v. Twogood, 18-515. 

And therefore such assignee is subject to 
any defense or set-off existing in favor of the 
maker against the assignor at the t ime of no
tice of assignment: Younker v. Martin, 18-
143. 

As to defenses available against an assignee 
of negotiable paper transferred after matur i ty , 
see notes to g 3751. 

If, after an assignment of which the debtor 

has no notice, another person obtains a second 
assignment, and first gives notice of his r ight , 
he will be preferred to the first ass ignee: Mer
chants', etc., Bank v. Hewitt, 3-92. 

An ins t rument of guaran ty is ass ignable : 
First Nat. Bank v. Carpenter, 41-518, 521. 

So is an a t tachment bond: Moorman v. Col
lier, 32-138. 

So is a j u d g m e n t : Burtis v. Cook, 16-194; 
Bollinger 'v. Tarbell, 16-491. 

A policy of insurance, t he ass ignment of 
which is expressly prohibited, is assignable 
after loss, the same as any other d e b t : Wal
ters v. Washing!on Ins. Co., 1-404; Mershon v. 
National Ins. Co., 34-87. 

Although a mining lease makes no provision 
for assignment, it is nevertheless assignable: 
Steele v. Mills, 68-406. 

An assignment of a lease carries wi th it all 
the r ights of the grantee, as well where the 
words " o r ass igns" are omitted after the 
grantee's name as where they are inser ted: 
Frederick v. Callahan, 40-311." 

In a particular case, held, tha t a certain 
contract ditl not import or contain a promise 
on the part of one of the makers to pay to t he 
other any money or property, and was there
fore not assignable: Sales v. Kier, 50-699. 

A time-check, d rawn in t he form of an ac
count against a railroad company in favor of 
a contractor, signed by a subcontractor, and 
indorsee!, does not transfer to the inelorsee any 
claim against the contractor : Nash v. Chicago, 
M. & St. P. R. Co., 62-49. 

A license to keep a grocery store under stat
u te requiring such licenses, and provieling tha t 
it should be issued only upon giving bond, 
etc., held not assignable: Lewis v. United 
States, Mor., 199. 

The statutory provisions do not limit the 
assignability of claims to those specifically 
ment ioned: Weire v. Davenport, 11-49. 

3 2 6 1 . W h a t negot iable . 2085. Instruments by which the maker prom
ises to pay a sum of money in property or labor, or to pay or deliver property 
or labor, or acknowledges property or labor or money to be due to another, are 
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negotiable instruments with all the incidents of negotiability, whenever it is 
manifest from their terms that such was the intent of the maker; but the use 
of the technical words " o r d e r " or " bearer" alone will not manifest such in
tent. [E., §1797; 0., '51, §950.] 

The use of the words " without defalcation," 
held sufficient to manifest the intent of the 
maker that the instrument should be negotia
b le : Council Bluffs Iron Works v. Cuppey, 
41-104. 

A note payable " i n cur rency" or " in cur
ren t funds " is not prima facie a negotiable 
instrument, even though made payable at a 
banking house: Rindskojf v. Barrett, 11-172; 
Huse v. Hamblin, 29-501; but it may be shown 

3262. Assignment prohibited. 

by parol evidence that by those words the par
ties meant " money," and tha t therefore the 
ins t rument is negotiable: Haddock v. Woods, 
46-433. 

The use of the words " o r bearer "held not 
sufficient to make the instrument negotiable: 
Peddicord v. Whittam, 9-471; anel so held also, 
in regard to the use of the words " or o rder" in 
a receipt for corn: Merchants', etc., Bank v. 
Hewitt, 3-93. 

2086; 20 G. A., ch. 183, § 1. When by 
the terms of an instrument its assignment is prohibited, an assignment of it 
shall nevertheless be valid, but the maker majT avail himself of any defense or 
counter-claim against the assignees, which he may have against any assignor 
thereof before notice of the assignment thereof is given in writing to the 
maker of such instrument. [E., § 1798; C , '51, § 951.J 

The assignment of a policy of insurance, by vendee and not enforceable by his assignees: 
the terms of which an assignment thereof is 
expressly prohibited, would, under fhis sec
tion, be valid: Mercian v. National Ins. Co., 
84-87. 

A stipulation in an agreement to convey, tha t 
no assignment of the premises by the vendor 
should be valid unless indorsed em the agree
men t and countersigned by the vendee or his 
assignees, held, to be for the benefit of the 

Wilson v. Renter, 29-176. 
This section does not render assignable a 

railway ticket issued to a particular person by 
name and expressly made non-transferable, 
and another person at tempting to ride upon 
such ticket would be guilty of f raud: Way v. 
Chicago, R. I. & P. R. Co., 64-48. 

As to what causes of action are assignable, 
see notes to § 3730. 

3263. Open account assignable. 2087; 20 G. A., ch. 183, § 2. An 
open account of sums of money due on contract may be assigned, and the as
signee will have the right of action in his own name, but subject to the same 
defenses and counter-claims as the instruments mentioned in the preceding-
section, before notice of such assignment is given in writing by the assignee 
to the debtor. |K., § 1799; C , '51, § 952.] 

The assignment of an open account as here v. Page, 62-87; Zugg v. Turner, 8-223; Rey-
contemplated must be in writ ing. An assign
ment by delivery or in parol will not be suffi
c ient : And reus v. Brown, 1-154; Williams v. 
Soutter, 7-435, 448. 

The meie drawing anel delivery of an order 
by one person upon another for money clue 
will not constitute an assignment, giving the 
l igh t of action against tiie drawee, in the ab
sence of any acceptance or evexi presentment : 
Poole v. Carh'iri, 71-37. 

Save for (his section, an open account is not 
.assignable, and it « a s therefore wholly imma
terial untler the section, as it stood prior to 
the amendment , whether a debtor had a de
fense against an assignor, when he received 
notice oi the assignment, or whether such de
fense arose afterwards, tor the reason that the 
s ta tute created no right, by reason of notice. 
The point of t ime fixed by the statute was the 
commencement of suit. If at that t ime the 
debtor had a defense against the assignor he 
might mtenpose it against the assignee: Wing 

3264-. A s s i g n o r l i a b l e . 2088. The assignor of any of the above instru
ments, not negotiable, shall be liable to the action of his assignee without 
notice. [E., § 1803; C , '51, § 956.] 

This section does not limit the action of an A guarantor by wri t ten instrument, as well 
assignee in such cases to his immediate as- as an assignor, is liable without notice: Hen-
s ignor: iiw.se v. Hamblin, 29-501. derson v. Booth, 11-212. 

nolds v. Martin, 51-324. 
While the debtor under such statute might 

voluntarily pay the assignor at any time be
fore action biought, and thus avoid liability 
to the assignee, he was not under obligation 
to do so, and the assignor could not enlorce 
such payment : Bailey v. Union Pacific R. 
Co.. 62-354. 

The r ights of parties under a mining lease, 
providing for monthly payments of royalty, 
do not constitute an open account under the 
statutory provisions referring to the assign
ment of such account: Steele v. Mills, 68-403. 

Under the statute, the assignment of an 
open account for money due on contract 
passes to the assignee the legal title to the ac
count assigned: Knadler v. Sharp, 36-232. 

The assignor of an account loses all legal in
terest therein: Piatt v. Hedge, 8-392. 

As to wha t is an account, see notes to 
§ 3736. 
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GUARANTY. 

3 2 6 5 . B l a n k i n d o r s e m e n t b y o n e n o t p a r t y . 2089. The blank in
dorsement of an instrument for the payment of money, property, or labor by 
a person not a payee, indorsee, or assignee thereof, shall be deemed a guaranty 
of the performance of the contract. [E., § 18U0; C , '51, § 953.] 

This section and the one following do not 
apply to an express guaranty entered into 
otliei>.nc,v thaix uj the blank indorsement of a 
person not a party to the ins t rument : Pecldi-
cord v. Whitt'im, 9-471. 

An indorsement in full, made by one who 
is not pajee. indorsee or assignee, makes such 
person an indorser within the rules of com
mercial paper, and not a guarantor as here 
contemplated: Stout v. Noteman, 30-414; and 
so of an indorsement not in blank and made 
by an indorsee: Greene v. Thompson, 33-293. 

An indorsement such as is here referred to 
imports a consideration, and an accomodation 
indorser, al though not bound in the absence 
of consideration as between the immediate 
parties, cannot raise the defense of wan t of 
consideration as against a good-faith purchaser 
for value, even when such party took wi th 
full knowledge of that fact: Jones v. Berry-
hill, 25-289. 

The contract of guaranty contemplated in 
this snd the following sections is different 
from tnat of suretyship: Robinson v. Reed, 
46-219. 

These provisions are not applicable to other 
forms of guaran ty : Griffin v. Seymour, 15-30; 
Peddicordv. Whittam, 9-471; Sabinv. Harris, 
12-87. 

Tiiis statutory provision is not affected by 
1 as to notice of non-payment of nego-

Where a person becoming guaran tor by 
blank indorsement of an ins t rument to which 
he was not a party, afterward indulged an ex-
tentioo of t ime on such guaranty , held, t h a t 
such second indorsement did not change t he 
na tu re of his liabili ty: Picket v. Kawes, 14-
460. 

This section and the following applied : Roda-
baugh v. Pitkin. 46-544. 

In the absence of such s tatutory provision, 
such an indorsement renders the indorser lia
ble in accordance wi th the contract , in pur
suance of which the i dorsement is made, and 
the blank indorsement may be filleel up ac
cordingly. If tha t contract is one of guar
anty, proof of elemand and notice is not nec
essary, but want of demand anel notice m a y 
be set up as a elelense, to the extent to which 
such guarantor can show himself to have been 
ii j tneil by want of such demand and not ice : 
Fear v. IJunlap, 1 Gr. Gr.. 331. 

Where there is testimony tending to show 
affirmatively tha t tho guarantor by blank in
dorsement of an ins t rument to which he is 
not a par ty received no detr iment from w a n t 
of notice, tha t question should be left to the 
j u r v : Mt. Pleasant Branch, etc, Bank v. 
McLeran, 26-306. 

A blank indorsement imports a considera
t ion : Veachv. Thompson, 15-380. 

tiable paper: Sibley v. Van Horn, 13-209. 

3 2 6 6 . N o t i c e . 2090. To charge such guarantor, notice of non-payment 
by the principal must be given within a reasonable t ime; but the guarantor 
is chargeable without notice, if the holder show affirmatively that the guar
antor has received no detriment from, the want of notice. [E., § 1801; C , '51, 
§ 954.] 

Demand of the maker is not necessary to 
hold the guarantor : Marvin v. Adamson, 1 1 -
371; Knight v. Dunsmore, 12-35. 

Proof of the maker 's insolvency at ma tu r i ty 
of the note and continuously afterwards is 
prima facie sufficient to show that the guar
antor has received no detr iment from wan t of 
notice: Knight v. Dunsmore, 12-35. 

"this section only applies to a person deemed 
a guarantor as contemplated in the preceding 

section. A guarantor generally is liable wi th
out proof of demanel and notice, or of dili
gence, but he may show by way of defense 
tha t he has been damaged by tho wan t of such 
notice or the failure to use diligence in prose
cut ing the claim: Sabiii v. Harris, 12-87; 
Griffin v. Seymour, 15-30. 

The provisions of this section as to notice 
are not modified by § 3268: Sibley v. Van 
Horn, 13-209. 

3 2 6 7 . D i l i g e n c e . 2091. A guarantor, as contemplated in the two pre
ceding sections, is also liable to the action of an indorsee, assignee, or payee, 
if due diligence in the institution and prosecution of a suit against the maker 
or his representative has been used. [E., § 1802; C , '51, § 955.] 

Due diligence, in the absence of peculiar ordinary rules and practice of the cou r t : 
facts, woulel require the assignee of the note 
to bring suit at the first regular te rm of court 
after maturity, and obtain judgment and exe
cution thereon as soon as practicable by the 

Vorhies v. Ailee, 29-49. 
The facts consti tut ing due diligence must 

be averred: Leas v. White, 15-187. 

GEACE PROTEST. 

3 2 6 8 . G r a c e ; n o t i c e . 2092. Grace shall be allowed upon negotiable 
bills or notes payable within this state, according to the principles of the law 
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merchant; and notice of non-acceptance or non-payment, or both, of said in
struments shall be required according to the rules and principles of the com
mercial law. [E., § 1813.] 

Where exemption from liability on a bill of An action on a promissory note brought be-
exchange was asserted uneler a statute of an- fore the expiration of the days of grace cannoi 
other state which changed the rule of the law bo maintained: Sealon v. Hinneman, 50-395; 
merchant as to days of grace, held, that the Whitney v. Bird, 11-407. 
defendants must show themselves within such A note payable in current funds is not prima 
s ta tu te to obtain its exemption: Mt. Pleasant facie negotiable; but evidence oi cubtom or an 
Branch, etc., Bank v. McLeran, 26-306. understanding among the parties that by such 

Non-negotiable instruments are not entitled term is meant money may be received to un
to days of grace: Peddicord v. Whittam, 9- part to it the at tr ibutes ot negotiability. And 
471. thereby it will become subject to days of 

Notes payable in property are not entitled to grace: Haddock v. Woods, 46-433. 
days of grace, unless they are negotiable within The law merchant having generally been 
the provisions of s 3261, allowing such notes recognized by courts of this country will be 
to be made negotiable in t e r m s : McCartney v. considered as existing unt i l it is shown not to 
Sm alley's Adm'rs, 11-85. prevail. The courts will take notice ol the 

A note is not overdue until days of grace usage of allowing three elays of grace, and in 
are passed. Thcielore, held, tha t a transfer the absence of proof to the contrary will pre-
on the second day of grace was before matur- sume that such was the understanding of the 
i ty: Goodpaster v. Voris, 8-334. part ies: Hudson v. Matthews, Mor., 94. 

3 2 6 9 . W h a t e n t i t l e d t o . 16 G. A., ch. 81, § 1. All bills of exchange, 
drafts and orders payable within this state, except those drawn payable on de
mand, shall be entitled to grace. 

A draft or bill in which no t ime for pay- not enti tied to grace : Firs t Nat. Bank v. Price, 
rnent is mentioned, is payable on demand and 52-570. 
therefore not affected by this statute, and is 

3 2 7 0 . D e m a n d . 2093. A demand at any time during the days of grace, 
will be sufficient for the purpose of charging the indorser. [E., § 1804; C., '51, 
§ 957.] 

3 2 7 1 . H o l i d a y s . 2094; 18 G. A., ch. 31. The first day of the week, 
called Sunday; the first day of January; the thirtieth day of May; the fourth 
daty of July; the twenty-fifth day of December; and any day appointed or 
recommended by the governor of this state, or by the president of the United 
Stales, us a day of fasting or of thanksgiving, shall be regarded as holidays 
for all purposes relating to the presenting [or payment or acceptance, and the 
protesting find giving notice of the dishonor of bills of exchange, bank checks, 
and promissory notes; and any bank or mercantile paper falling due on anv 
of the davs above named, shall be considered as falling due on the preceding 

[9 G. A., ch. 116.] 
3 2 7 2 . N o t i c e of p r o t e s t . 2095. In case of a demand of payment of 

any promissory note, bill of exchange, or other commercial paper, by a notary 
public, and a refusal by the maker, drawer, or acceptor, as the case may be, 
the notary making said demand may inform the indorser or any party to be 
charged, if in the same town or township, by notice deposited m the nearest 
postolfice to the parties to be ciiarged on the day of demand, and no other 
notice shall be necessary to charge said party. LE-> § 213.J 

As ;de from this statutory provision, a notice stead of notifying an indorser residing in the 
sent by mail to a pai ty living m thesame town same place, either personally or by notice de-
lo not good unless it appears that he actually posited m the postofiice there, returned to a 
received i t : Griuman v. Walker, 9-426. neighboring town and from there mailed a 

But tin agieement between parties that notice notice to the indorser, held that tho notice vv as 
through the ma th should be ueemcd sufficient not sufficient under this section: Falmestoek 
m a j be shown by proving usage to that edect v. Smith, 14-561. 
known to the pai ty to whom notice is to be This section adds another method of giving 
given: Ibid. notice when the par ty resides in the same 

Where a notary after making demand, in- t o w n : Ibid. 

3 2 7 3 . D a m a g e s . 2096. The rate of damages to be allowed and paid 
upon the non-acceptance or non-payment of bills of exchange, drawn or 
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indorsed in this state, when damage is recoverable, shall be as follows: 
If the bill be drawn upon a person at a place out of the United States, or in 
California. Oregon, "Nevada, or any of the territories, five per cent, upon the 
principal specilied in the bill, with interest on the same from the time of the 
protest; if drawn upon a person at any other place in the United States other 
than in this state, three per cent, with interest. [E., § 1812; C , '51, § 965.] 

This section relates to foreign and not inland bills: First Nat. Bank v. Owen, 23-183. 

CONTEA.OTS. 

8 2 7 4 . P a y a b l e i n p r o p e r t y ; d e m a n d . 2097. No contract for labor, 
or for the payment or delivery of property other than money, in which the 
time of performance is not fixed, can be converted into a money demand, until 
a demand of performance has been made and the maker refuses, or a reason
able time is allowed for performance. [E., §1806; C , '51, § 959.] 

If the t ime of payment is fixed, the prop- ruent of a certain sum in cabinet furni ture at 
erty should be tendered, as provided in the the maker 's shop, no date for the payment 
next section, and no demand is necessary: being specified, held, tha t action tnereon 
Burker v. Brink, 4 G. Gr., 59. could not be mainta ined wi thout demand 

Where an order is given by one person being shown: Frederick v. Remking, 4 G. Gr., 
upon another for property, demand thereof 56. 
must not only be made of the drawee, but Where a lease to a field t enan t provided 
albO of the drawer, before suit can be brought tha t the tenant should pay a portion of the 
thereon against the la t ter : Whipple v. Abbott, crop raised as rent , but there was no stipula-
4 G. Gr., 66. tion as to the t ime when such payment should 

Where the t ime and jilace of delivery are be made, held, tha t there could be no action 
fixeel in the contract, if the debtor set apart for a money judgmen t upon failure of the 
the property a t the t ime and place stipulated, t enan t to eleliver the portion of the crop due 
although the creditor is not there to receive, as rent unti l demanel therefor had been made, 
oi refuses to accept, the property tendered, even though by the terms of s ta tute such a 
the title parses to him, and the debt is dis- lease terminates upon the first day of Decem-
charged: Games v. Manning, 2 G. Gr., 251; ber of the year for which tho lease is m a d e : 
Hcunbel v. Tower, 14-530. Johnson v. Shank, 67-115. 

Where the instrument provided for the pay-

3 2 7 5 . T e n d e r . 2098. When a contract for labor, or for the payment or 
delivery of property other than money, does not fix a place of payment, the 
maker may tender the labor or property at the place where the payee resided 
at the time of making the contract, or at the residence of the payee at the per
formance of the contract, or where the assignee of the contract resides when 
it becomes due. [E., § 1807; C., '51, § 960.] 

Where defendant notified plaintiff of his it, held, t ha t by such refusal defendant was 
readiness to deliver the property as provided in released from the necessity of any further 
the contract, and plaintiff refused to receive t ender : Williams v. Triplet't, 3-518. 

3 2 7 6 . E x c e p t i o n . 2099. But if the property in such case be too pon
derous to be conveniently transported, or if the payee had no known place of 
residence within the state at the making of the contract, or if the assignee of 
a written contract has no known place ot residence within the state at the time 
of performance, the maker may tender the property at the place where he re
sided at the time of making the contract. [E., § 1808; C., '51, § 961.] 

3 2 7 7 . W h e n c o n t r a c t a s s i g n e d . 2100. When the contract is contained 
in a written instrument which is asi^gned before due, and the maker has notice 
thereof, he shall make the tender at the residence of the holder if he resides in 
the slate, and no farther from the maker than did the pavee at the making 
thereof. [E., § 1809; C , ' 5 1 , § 962.] 

3 2 7 8 . Eil 'eet of t e n d e r . 2101. A tender of the property as above pro
vided, discharges the maker from the contract, and the property becomes 
vested in the payee or his assignee, and he may maintain an action thereto as 
in other cases. [R., § 1810; C , '51, § 963.] 

8 2 7 9 . P e r i s h a b l e p r o p e r t y . 2102. But if the property tendered be 
perishable, or require feeding or other care, and no person be found to receive 
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it when tendered, the person making the tender shall preserve, feed, or other
wise take care of the same, and he has a lien on the property for his reasonable 
expenses and trouble in so doing. [E., § 1811; 0., '51, § 964.J 

3 2 8 0 . H o l d e r a b s e n t f r o m s t a t e . 2103. When the holder of an instru
ment for the payment of money is absent from the state when it becomes due, 
and when the indorsee or assignee of such an instrument has not notified the 
maker of such indorsement or assignment, the maker may tender payment at 
the last residence or place of business of the payee before the instrument be
came due, and if there be no person authorized to receive payment and give 
the proper credit therefor, the maker may deposit the amount due with the 
clerk of the district court in the county where the pa}Tee resided at the time it 
became due, paying the clerk one per cent, on the amount deposited, and the 
maker shall be liable for no interest from that time. [E., § 1805; 0., '51, 
§ 958.J 

CHAPTER 4. 

OF TENDED. 

3 2 8 1 . W h e n n o t a c c e p t e d . 2104. When a tender of money or property 
is not accepted by the party to whom it is made, the party making it may, if 
he sees fit, retain in his own possession the money or property tendered; but 
if afterwards the party to whom the tender was made see proper to accept it 
and give notice thereof to the other party, and the subject of tender be not 
delivered to him within a reasonable time, the tender shall be of no effect. 
[E.. § 1815; 0., '51, §966.] 

A tender of property to plaintiff in an action 
of replevin is not sufficient unless it is contin
ued and the property brought into court or 
placed under its control and subject to its or
de r : Hay den v. Anderson, 17-158. 

A reasonable t ime is to be a'lowed defendant 
for bringing the money into court in order to 
keep his tender good ; and where a tender had 
been properly made in an action before a jus
tice of the peace, and on appeal the justice 
failed to tu rn over the amount in his hands to 
the clerk, held, tha t the appellant was not in 
fault for such failure of the justice in the ab
sence of any showing tha t he did not exercise 
reasonable diligence in procuring an order 
upon the justice to send up the money : Waide 
v. Joy, 45-282. 

Where a tender is pleaded, the party plead
ing it must show a continued readiness to pay, 
and that the money is brought into court to 
keep the tender good : Long v. Howard. 35-148. 

Tender must be specialty pleaded. Such a 
plea must not only aver an offer to pay, but 
show a continued readiness to keep gooel the 
tender made : Barker v. Brink. 5-481. 

An objection that a plea of tender is not 
supported by payment of money into court 
shoulel be raised before going to trial anil not 
for the first t ime on the final hear ing: Free
man v. Fleming, 5-460. 

I n e q u i t y : The rule that in order to entitle 
a party to rely upon a tender he must bring 
the money into court is of questionable pro
priety in view of the statutory provisions, 
even in a case at law. In an equitable pro
ceeding such a rule is not applicable: Hay-
ivard v. Munger, 14-516. 

W h a t c o n s t i t u t e s : A mere readiness or 
proposition to pay a certain sum eloes not, 
without more, amount to a tender : Eastman 
v. District T'p, 21-590. 

One who pleads tender must prove a tender 
in full. So, where it was proposed to prove 
tha t defendant had in good faith tendered 
w h a t was believed to be the value of a colt 
killed on its track, held, tha t such evidence 
was properlv rejected: Helphrey v. Chicago & 
R. T. R. Co.. 29-480. 

Evidence oi a mere offer to pay is not suffi
cient to establish a tender : Collins v. Jen
nings, 42-417. 

H o w k e p t g o o d : A tender is lost by a 
subsequent demand and refusal: Hambel v. 
Tower. 14-530. 

A tender once made will not stop interest 
accruing thereafter unless it be shown that 
defendant was always ready and willing to 
pay : Jones v. Mullinix. 25-198. 

To keep a tender good after suit brought the 
money must be paid into anel remain in court. 
The statutory provision as to tender eloes not 
change the rule in that respect: Johnson v. 
Trigrjs, 4 G. Gr., 97; Freeman v. Fleming, 5-
46(1:' Mohn v. Stoner, 11-30; S. C, 14-115; 
W<-i-nngtou v. I'ollard, 24-281; Shugart v. 
Pal tee. 37-422. 

Where , however, the indebtedness is condi
tional and dependent, and the par ty is under 
no obligation to make payment until the per
formance of some act on the part of the other 
partv , the showing of readiness and ability to 
pe 'form is sufficient without the tender being 
kept good b the deposit of the money in court : 
Mc^aneid v. Ki,nibrell, 3 G. Gr., 335. 
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There is not the same necessity for tender in 
actions in equity as at law, and a court of 
equity having control over the subject m a y so 
mould the decree as to costs and the conditions 
under which relief will be granted as to fully 
guard and protect the interests of all parties, 
although no formal tender is made before the 
bringing of sui t : Jones v. Hartsoek, 42-147. 

In equitable actions a formal tender of per
formance by plaintiff of that which he is re
quired to do before he is entitled to perform
ance from defendant is not thought necessary. 
It is sufficient tha t a readiness and willingness 
to peiform be averred: Taylor v. Ormsby, 66-
100. 

In an equitable action the par ty who offers 
and avers willingness to pay whatever is f ountl 
due in order to reeleem securities from a usuri-
< us loan may recover, although he does not 
make actual tender in advance: Binford v. 
Boardinan, 44-53. 

A paity entitled to reeleem who does not 
show a tender of the amount necessary, but 
meiely expresses readiness and willingness to 
pay such amount, will be required to pay the 
costs of the action to recover possession of tho 
hind, which is defeated by the establishment 
of the right to reeleem from the title therein 
set up by the plaintiff: Shoemaker v. Porter, 
41-197. 

In the foreclosure of an equitable interest in 
leal estate existing under an agreement to 
convey, tender of deed before suit brought is 
not essential when the decree gives author i ty 
to execute one upon payment of the purchase 
money: Banettv. Dean, 21-423. 

' U n l i q u i d a t e d d a m a g e s : As to whether 
the provisions as to tender apply in an action 
for unliquidated damagi s. qiuvre: Guengerieh 
v. Smiln, 36-587. 

L e g a l t e n d e r : Whatever is constitution
ally made a legal tender tor all debts by con
gress must be received in payment of a debt, 
and a party cannot, by inserting an obligation 
to pay m one la ther than another of such 
legally equivalent values, compel payment in 
the com or currency so named : Wornibold v. 
Schlieting, 16-243. 

An oiler to pay in bank bills and not in legal 
tender is not a tender, and when maele in pay
ment of a note does not entitle the one who 
offers the money to elemantl the delivery of 
t ' ie note to h i m : Jones v. Mvllinix, 25-198. 

Where the lease of a market stall was sold 
by a city at auction, wi th the stipulation tha t 
the payment should be made in cash, field, 
tha t the tender of city scrip was not a com
pliance with the contract : Dubuque v. Miller, 
11-583. 

C o s t s : A tender after suit brought, which 
does not include costs then ae^crued, is not 
ufficient: F) eeman v. Fleming, 5-400; War-

r in a* on v. Pollard, 24-281: Barnes v. Greene, 
30-114; Young v. McWaid, 57-101. 

In order to make a sufficient tender after 
action brought, the amount tendered should be 

sufficient to cover the sum admitted to be due 
and costs accrued at t he t i m e : Martin v. 
Whisler. 62-4i6. 

E f f e c t : A tender does not operate to dis
charge the deb t : Mohn v. Stoner, i i -30. 

But if kept g;ood, tender stops interest and 
saves cost: Johnson v. Triggs, 4 G. Gr., 97. 

Where defendant deposited with the clerk a 
sum sufficient for the payment of a j u d g m e n t 
and costs entered against him, held, t ha t it 
was the duty of the clerk, at the request of 
defendant, to so apply the money in his hands, 
and elefendant was entitleel to an injunction 
preventing issuance of execution on such judg
m e n t : Fisher v. Moore. 19-84. 

A d m i t s i n d e b t e d n e s s : A tender admits 
plamtifi 's cause of action to the amount of the 
teneler, and plaintiff is entitled to judgment to 
that a m o u n t : Johnson v. Triggs, 4 6 . Gr , 97; 
Phelps v. Kafhrou, 30-231; Gray v. Gruiiam, 
34-425; Sheriff v. Hull, 37-174; Frinli v. Coe, 
4 G. Gr.. 555: Babcock v. Harris, 37-409. 

Where before or at the commencement of 
suit elefendant makes a tender of an amoun t 
he believes to be duo he is bound thei cby: 
and if a trial ensues plaintiff is entitled to re
cover at least the amount of the tender, but 
without costs: Fisher v. Moore, 19-84. 

A tender may not be in the way of a com
promise or sett lement of a disputed claim, bu t 
for the discharge of the obligation under the 
conti act and for the paymexit ot the indebt
edness arising thereon. Such tender is an ad
mission of liability to the amount of the in
debtedness: Rand v. Wiley, 70-110. 

A tender is an admission tha t the amount 
tendered is due to the par ty m whose favor 
the tender is made, anel it is error not to ren
der judgment in favor of such party to the 
amount of such teneier: Wright v. Howell, 35-
288; Rump v. Schwartz, 56-611; Brayton v. 
Delaicare County. 16-44. 

A Ju igment against the par ty mak ing the 
tender in favor of the par ty to whom it is 
made, for the amoun t teneiered, cannot be 
quest iouea: Wilson v. Chicago, M. & St. P. R. 
Co., 68-673. 

Where a tender is pleaded plaintiff is en
titled to a verelict for tha t amount , anel in a 
particular case, held,, tha t a verdict by a j u ry 
which failed to award to plaintiff the amount 
eiue was cured by judgmen t of tho court for 
thpt amount, and tha t the error in the verdict 
was therefore wi thout prejudice: Slieriff v. 
Hull. 37-174. 

Where a tender is pleaded as to one branch 
of a counter-claim, leaving undetermined the 
original action and another branch of the 
counter-claim, there is no ground for render
ing judgment lor defendant on such t ender : 
Vfolmerstadt v. Jacobs, 61-372. 

The pleading of a tender by elefendant does 
not admit allegations of plaintiff's petition, 
but only that tho amount is due on a cause of 
action included in the su i t : Griffin v. Han i-
man, 74-436. 

3 2 8 2 . Offer i n w r i t i n g . 2105. An offer in. writing to pay a particular 
stun of money, or to deliver a written instrument, or specific persona] prop
erty, if not accepted, is equivalent to the actual tender of the money, instru
ment, or property, subject, however, to the condition contained in the preceding 
section; but if the party to whom the tender is made, desire an inspection of 
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the instrument or property tendered, other than money, before making his 
determination, it shall be given him on request. [E., § 1816; C, '51, § 967.] 

This statutory provision simply dispenses 
wi th the production and actual tender of the 
money, in other respects the rule of the com
mon law prevails and the tender must be un
conditional. If it be in full of all demands, or 
condition that a receipt be given, or if it be 
offered by way of bonus with a denial tha t 
any debt is due, or accompanied by a threat of 
eonsetiuenccs to follow upon its refusal, it 
cannot be regarded as sufficient: Kuhns v. 
Chicago, M. & St. P. R. Co., 65-528. 

The offer here contemplated must be in 
wr i t ing ; otherwise it does iiot dispense with 
the necessity of producing the money: Cas-
sady v. Bolster, 11-212. 

As the tender may be made in writ ing, a 
person knowing the residence and address of 
another may make h im a tender although he 
is beyond the s ta te : Crawfo <l v. Paine, 19-
172. 

A party making a tentler in writing, if sued, 
must , to keep his tender good, pay the money 
into co tu t : Shugart v. Pattee, 37-422. And 
see notes to preceding section. 

Whore defendant in a cross-petition offers 
to pay a sum of money, it amounts to a ten
der, and judgment should be rendered against 
h im for that amoun t : Corbin v. Woodbine, 
33-297, 301. 

Where a contract for the delivery of butter 
provided that such delivery should be made 
within a specified time upon demand, held, 
tha t in the absence of demand within the time 
specified, a wi i t teu offer in accoidance with 
this provision was sufficient, although the 
party making the offer had not at the time any 
butter on hand with which to fill the offer: 
Holt v. Brown, 63-319. 

Where defendant notifietl plaintiff of his 
readiness to deliver the property as provided 
in the contract, and plaintiff refused to re
ceive it, held, tha t by such refusal defendant 
was released from the necessity of any further 
tender : Williams v. Triplett, 3-518. 

Where the t ime and place of delivery are 
fixed in the contract, if the debtor set apart 
t he property at the t ime and place stipulated, 
although the creditor is not there to receive, 
or refuses to accept the property tendered, the 
tit le passes to him and tne debt is discharged: 
Games v. Manning, 2 G. Gr., 251; Hambel v. 
Tower, 14-530. 

Under the plea of tender in the contract for 
the deliveiy of property, coupled with an 
averment of readiness and willingness to per
form, the par ty may introduce evidence to 
show that the property was set apart for the 
use of the promisee: Hambel v. Tower, 14-530. 

3283 . Receipt. 2106. The person making a tender may demand a re
ceipt in writing, duly signed, for the money or article tendered, as a condition 
precedent fco the deliveiy thereof. [E., § 1817; C, '51, § 968.] 

3284. Objection. 2107. The person to whom a tender is made, must, at 
the time, make any objection which he may have to the money, instrument, or 
property tendered, or he will be deemed to have waived it. [E., § 1818; C, 
'51, § 969.] 

By ' ' objection to the money " is meant ob
jection to the kind of money, and the phrase 
has no reference to the amount. W a n t of ob
jection as to the amount would not preclude 
recovery of tho amount actually due : Chicago 
<Sc S. W. R. Co. v. Northwestern U. Packet 
Co., 38-377. 

A par ty making no objection to the amount 
of the tender cannot afterwards set up tha t 
tho tender was insufficient: Sheriff v. Hull, 
37-174. 

A tender of less than the amount due will 
bo sufficient as a tender unless objection be 
made to the amount, and will relieve the 
p a n s ' from liability for interest and costs, but 
will not prevent a recovery by the other pai ty 

for the actual amount due : Hay ward v. Mun-
gcr, 13-516; Guengerieli v. Smith, 36-587, 

Where the party to whom the tender is 
made does not object to the amount, it will be 
presumed that the amount tendered was tha t 
which the party making the tender offered to 
pay : McDaneld v. Kinibrell. 3 G. Gr., 335. 

The party objecting to the terms of an in
s t rument tendered must specify what terms 
he requires: Gilbert V. Mosier, 11-488. 

The clerk of the court is liable for money 
paid into court by way of tender whether it 
was paid in legal tender money or not. The 
objection to the kind of money can be raised 
only by the party against whom the tender is 
sought to be established: Billings v. Teeling, 
40-607. 

CHAPTEE 5. 

OF SURETIES. 

3285 . May r equ i r e credi tor to sue. 2108. When any person bound 
as surety for another, for the payment of money or the performance of any 
other contract in writing, apprehends that his principal is about to become in-
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solvent, or to remove permanently from the state without discharging the 
contract, if a right of action has accrued on the contract, he may, by writing, 
require the creditor to sue upon the same, or to permit the surety to com
mence suit in such creditor's name and at the surety's cost. [E., § 1819; C , 
'51, § 970.] 

The statutory provisions as to notice to the 
creditor to sue are in abrogation of the com
mon law. A surety relying upon a discharge 
by reason of them should show that he has 
complied with the statute with reasonable 
strictness: Hill v. Sherman, 15-365; Moore v. 
Peterson, 64-423. 

Tberelore a notice given by the surety to 
the creditor to begin suit against the principal 
debtor for the amount due, or notice to permit 
such surety to begin suit in the name of tiie 
creditor, is not enough. The notice should re
quire the creditor to bring suit upon the con
tract against the parties liable thereon (includ
ing the surety) or permit such suit to be 
brought: Moore v. Peterson, 64-423; Ilarri-
man v. Egbert, 36-270. 

Under the above section there must be a 
request or notice to bring suit, but where the 
guarantor 's attorney merely requesteel the 
creeli! or to send a copy of tho bond guarantied, 
and statetl tha t if the creditor did not have an 
at torney or collector to collect the indebted
ness the writer would do so, held, tha t this 
was not notice to sue as required by the stat
u t e : Davis Sewing Machine Co. v. McGinnis, 
45-538, 545. 

The notice by the surety must be in wr i t ing : 
Stevens v. Campbell, 6-538. 

Failure to object to oral evidence of a notice 
to the creditor to sue does not waive the re
quirement of the s t a tu t e : Davis v. Payne, 45-
194. 

The creditor has the r ight of election to sue 
in his own name or permit the surety to do so. 
A notice requiring him to sue will not release 
the surety it such notice is not complied w i th : 
Hill v, Sherman, 15-365. 

After making the domantl upon the princi
pal in writing, the surety has nothing further 
to do, and. if not notified by the principal 
within due time of his permission to sue, he 
is discharged: First Nat. Bank v. Smith, 
25-210. 

The fact of the surety's apprehension of his 
principal's insolvency cannot be put in issue. 
The existence of the fact of insolvency or re
moval is not necessary to give the surety the 
r ight to make the demand upon the creditor: 
Ibid. 

The personal r ight of a surety to be d i s 
charged from a note upon failure of the 
creditor to sue upon notice cannot be t aken 
away by his official relation to the creditor, it 
Hot appearing that it was his official duty to 
insti tute suit, or that he had custody of the 
note, or was guilty of fraud or negligence in 
the transaction. Ibid. 

A joint maker of a note who is in fact a 
surety may have the benefit of these provis
ions : Piper v. Neiveomer, 25-221. 

Before a r ight of action has accrued on the • 
contract against the principal the provisions 
of these sections are not applicable: Dennison 
v. Soper, 33-183. 

Where a principal makes a note payable a t 
a fixed future t ime as collateral to a bond, and 
the creditor reserves his r ight to an immediate 
action on the bond, and it is expressly agreed 
tha t the remedy on the bond is not suspended 
by the note, the sureties can, notwi ths tanding 
tiie acceptance of the note, require the cred
itor to commence suit on the bond as provided 
tinder tho above sections: Jones v. Sarchett, 
6i-520. 

The fact tha t before the giving of the notice 
by the surety to tho creditor the principal has 
been insolvent, and has removed from the 
state, will not defeat the object of the notice, 
it not appearing that the principal is insolvent 
a t the t ime the notice is g iven : Graham v. 
Rush, 73-451. 

Under these provisions a surety may , by 
giving proper notice, compel the creditor to 
sue, and § 4267 gives him tho right, when he 
and the principal are joined in a suit, to have 
the judgment on his motion specify him as 
surety, the effect of such judgmen t then being 
to exempt iiie suiety 's properly from execu
tion until the principal 's property is exhausted. 
But where a surety has failed to act under 
either of these provisions, and both principal 
and surety are joined in a suit, the creditor 
may dismiss as to the principal, and pursue 
the surety alone: Dorothy v. Hicks, 63-240. 

The election to sue or to allow the surety t o 
sue is a r ight of the creditor incident to the 
debt itself, and passes to an agent authorized 
to collect the debt. If not exercised by h im 
on notice i rom the surety it is lost and the 
suretv discharged: Thornburgh v. Madren, 
33-380. 

W h e n the surety serves his notice on the 
creditor to sue, the creditor must see tha t suit 
is actually commenced within the t ime fixed 
by statute, otherwise the surety will be elis-
charged. Thus where a creditor, on receipt of 
a notice from the surety, directed a justice to 
bring suit and the justice failed to do so within 
the ten days, held, tha t the creditor was 
chargeable with the neglect of the justice and 
the surety w es discharged: German Am. Bank 
v. Denmire, 58-137. 

3 2 8 6 . Re fusa l . 2109. If the creditor refuse to bring suit, or neglect so 
to do for ten days after the request, and does not permit the surety so to do, 
and furnish him with a true copy of the contract or other writing therefor, 
and enable him to have the use of the original when requisite in such suit, the 
surety shall be discharged. [E., § 1820; C , '51, § 971.] 
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3287. S u r e t y m a y s u e . 2110. When the surety commences such suit, 
he shall file his undertaking to pay such costs as may be adjudged against the 
creditor, and the-suit shall be brought against all the obligors, but those join
ing in the request to the creditor shall make no defense to the action, but may 
be heard on the assessment of the damages. [E., § 1821; C , '51, § 972.J 

3 2 8 8 . E x e c u t o r ; official b o n d s . 2111. The provisions of this chap 
ter extend to the executor of a deceased surety and holder of the contract, 
but they do not extend to the official bonds of public officers, executors, or 
guardians. [E., § 1822; C , '51, § 973.] 

C H A P T E E 6. 

OF PEIVATE SEALS. 

3 2 8 9 . A b o l i s h e d . 2J12. The use of private seals in written contracts, 
except the seals of corporations, is abolished; and the addition of a private 
seal to an instrument in writing, shall not affect its character in any respect. 
[R., § 1823; C , '51, § 974.] 

3 2 9 0 . C o n s i d e r a t i o n i m p l i e d . 2113. All contracts in writing, signed 
bv the party to be bound, or his authorized agent or attorney, shall import a 
consideration. [E., § 1824; C , '51, § 975.] 

A consideration is implied in a writ ten con- v. Lake, 6-164: To'wsley v. Olds, 6-526; Good-
tract , and none neeti be expressed: Peddicord 
v. Whittam, 9-471. 

A wri t ten contract implies a consideration, 
and want or failure of consideration must be 
averred and shown by way of defense: Good-
paster v. Porter, 11-161. 

Such a contract imports a consideration in 
the same manner that sealed instruments for
merly did: Jones v. Berryhill, 25-289, 297. 

So held as to a wri t ten gua ran ty : Sabin v, 
Harris, 12-87. 

A covenant in wri t ing imports a consielera-
t ion: Arnold v. Krcutzer, 67-214. 

I t is not ground of demurrer to a petition on 
a written instrument that no consideration is 
alleged or appeals on the face thereof. Such 
objection must be set up as a defense: Binder 

3 2 9 1 . F a i l u r e of; f r a u d . 2114; 22 G. A., ch. 90. The want or failure, 
in whole or in part, of the consideration of a written contract, may be shown 
as a defense total or partial, as the case may be, except to negotiable paper 
transferred in good faith and for a valuable consideration beiore maturity. 
Provided, that if said paper shall have been procured by fraud upon the maker 
thereof, no holder of such paper shall recover thereon of the maker a greater 
sum than he paid therefor with interest and costs. [E., § 1825; C , '51, § 976.J 

While a wri t ten contract imports a consid
eration, it is competent to aver anel prove tha t 
there was in fact no consideration: Briggs v. 

paster v. Porter, 11-161; Henderson v. Booth, 
11-212; Stale v. Wright, 37-522. 

The consideration need not appear upon the 
face of the contract; if may be prox ed by 
parol, or inferred from the terms anel obvious 
import oi" the agreement: Attix v. Pelan, 5-
336. 

Parol evidence is admissible to show a con
sideration other than that expressed on tho 
face of the contract : Taylor v. Wightman, 51-
411. 

The consideration of a writ ten contract may 
be shown by parol, and if such consideration 
is found in an unwri t ten agreement it may be 
proved by oral test imony: Simpson Centeuaiy 
College v. Bryan, 50-293. 

Downing, 48-550: Byers v. Harris, 87-685. 
Although a written contract imports a con

sideration, it is competent to show a failure of 
consideration to eleleat the contract, the bur
den of proof being upon the defendant: Uni
versity of Des Moines v. Livingston, 57-307. 

The phrase " value received " does not nec
essarily import a consideration, and evidence 
is competent to show tha t no consideration 
has been in fact received: Osgood v. Bringolf, 
32-285. 

Extrinsic evidence of a consideration to a 
wri t ten contract adverse to that expressed 

upon the face thereof is incompetent: Gelpeke 
v. Blake, 19 -263. 

A tleiendant relying on want of consielera-
tion in a wr i t ten contract must aver and show 
not only that he did not receive the considera
tion specified therein, but also that he die! not 
receive any other consideration: Taylor v. 
Wightman, 51-411. 

Ih i s section relates to the remedy, and is 
not unconsti tutional as impairing a contract 
when appiieei to an instrument made in an
other state, where the common-law rule as to 
the conclusiveness of a seal upon the question 
of consideration is still m force: Williams v. 
Haines, 27-251. 
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CHAPTER 7. 

OF ASSIGNMENTS EOK CBEDITOKS. 

3292. Mus t be general . 2115. ISTo general assignment of property by 
an insolvent, or in contemplation of insolvency, for the benefit of creditors 
shall be valid, unless it be made for the benefit of all his creditors in propor
tion to the amount of their respective claims. [E., § 1826; C, '51, § 977.] 

The language of the statute clearly implies 
a trust anel contemplates the intervention of a 
trustee, and the transfer of property by the 
debtor to the creditor in payment of indebted
ness is not an assignment within the terms of 
i-uch statute, and is not thereby rendered in-
i alid, al though it is not for the benefit of all 
the creditors: Cowles v. Ricketts, 1-582. 

Under the common law, in both England 
and America, a debtor in failing circumstances 
.night dispose of his property in trust for the 
benefit of his creditors, and by such convey
ance or otherwise give preference in payment 
to one creditor before another: Lampson v. 
Arnold, 19-479; Cowles v. Ricketts, 1-582. 

The statute does not make general transfers 
of a debtor's property invalid, but relates only 
to general assignments, and uses the lat ter 
word in its technical sense: Lampson v. Ar
nold, 19-479. 

The debtor may, if he acts without fraud, 
transfer property in payment of debts to cer
tain creditors before making a general as
signment, and such transfer will be valid oven 
though made in contemplation of insolvency: 
Ibid.; Van Patten v. Burr, 52-518. 

A sale of property to a creditor in payment 
of his debt is valid, although other creditors 
remain unpaid: Hutchinson v. Waikins, 17-
4(0. 

The statutory provision has no application 
where a debtor, without fraud, sells property 
to a creditor absolutely for a fixed considera
tion, a portion of which is the discharge of a 
tiebt due such creditor, and the balance is 
money paid to tho debtor and to other credit
or's m discharge of debts due t h e m : Johnson 
o McGrew, 11-151. 

An absolute sale in good faitfo for a valuable 
consideration ol the entire property of an in
solvent corporation will not be held to bo void 
as a general assignment: Buell v. Bucking
ham, 16-284. 

A debtor may in good faith secure the 
claims of a creditor at a n y t i m e without refer
ence to the claims of other creditors, and for 
that purpose may give a chattel mor tgage: 
Fromme v. Jones, 13-474. 

A trust eieed not purporting to be a general 
assignment, made to secure a present loan of 
money, held not void: Whittaker v. Lindley, 
14-598. 

The execution of a mortgage to one or more 
creditors is not made void by the fact tha t the 
mortgage is executed in contemplation of in
solvency and that the mortgagor immediately 
afterwards executes a general assignment: 
Lyon v. Mcllvane, 24-9. 

Therefore, held, tha t a mortgage of property 
in this state was not rendered invalid by the 
fact that a general assignment of all the debt-
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or's property was on the same day executed 
in another s t a t e : Ibid. 

A debt j r may give all his property in pay
ment or security to one of his creditors wi th
out violating the s tatutory provision, provided 
the transaction is free from fraud: Davis v. 
Gibbon, 24-257; Harwell v. Howard, 26-381. 

Knowledge by the creditor wao is preferred 
that other creditors are left unprovided for 
will not render the transaction void: Cowles 
v. Ricketts, 1-582. 

A partial assignment in good faith, prefer
r ing certain creditors, is not void: Gray v. 
MeCallister, 50-497; Cole v. Dealham, 13-551. 

An insolvent debtor may lawfully m a k e 
such a disposal of tho property as to enti t le 
one or more eireditors to a preference over 
others. This he may do by mortgage, sale 
or conveyance, and the fact tha t such mort
gages, sales and conveyances embrace all his 
property does not necessarily constitute the 
transaction a general assignment. And where 
the creditors secured by mortgages and deeds 
were bona fide creditors, whom the parties 
had contemplated securing from the t ime their 
debts were contracted, and who accepted the 
security offered, held, t h a t the transaction was 
val id: "Aulman v. Aulman, 71-124. 

A debtor in failing circumsl jnces m a y mort
gage the whole of his property for the secur • 
ity of a portion of his crediten'S, even though 
tiie effect of the transaction is to defeat the 
collection of his debts : Souihern White Lead 
Co. v. Haas, 73-899. 

Where a par ty executes a chattel mortgage 
to secure creditors under the belief tha t the 
property will be more than sufficient to sat
isfy the claims of such creditois, even though 
it may appear tha t in this respect he was mis
taken, he cannot be deemed by such chat tel 
mortgage to have made complete disposition 
of his pioperty nor to have thereby intended 
a general ass ignment : Van Patten v. Tiiomp-
son. 73-103. 

Wnere an insolvent debtor made transfers 
of specific portions of his property, and for 
the payment and security of specified cred
itors respectively, who accepted the piovisions 
thus made lor them, and on the following day 
made a general assignment, held, tha t such 
transfers were val id : Bolles v. Creighton, 73-
199. 

If the assignment does not cover ail the in
solvent's pioperty it will not be a geneial as
signment, even though it purports to be gen
era l : Meeker v. Sanders, 6-61. 

Where several instruments are executed 
consecutively, each one subject to those pre
ceding, and together consti tuting a disposition 
of all the debtor's property for the benefit of 
his creditois, but not in proportion to t he 
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amount of their claims, the various instru
ments will be considerd as constituting one 
transaction and as therefore void under the 
s ta tu te : Burrows v. Lehndorff, 8-98. 

So held, also, as to mortgages and a general 
assignment executed at the same t ime: Cole 
v. Deathman, 13-551; Van Patten v. Burr, 52-
518. 

So held, also, as to an assignment and a deed 
in fee executed on the same day : Moore v. 
Church. 70-208. 

To justify the court in finding that a mort
gage may be taken in connection with some 
other instrument as constituting an assign
ment , it should appear that the mortgagor, at 
the t ime he made the mortgage, had the inten
tion to make an assignment: Perry v. Vezina, 
88-25. 

The fact that mortgages and an instrument 
purporting to be a general assignment were 
ail made on the same day, acknowledged be
fore the same officer, anel delivered to the re
corder by the same person, held not sufficient 
to show that the mortgages were a part of the 
assignment, it being proved by positive evi
dence that the mortgages were executed in 
tho forenoon, when the party did not contem
plate making the assignment, and that the 
purpose to do so was conceived after noon, 
when the parties to whom the moitgages were 
given had separated. To render the instru
ments in such cases void as constituting a 
general assignment not for the equal benefit 
of all creditoi s it must appear that they were 
all parts of the same transact ion: Farwell v. 
Jones, 63-316. 

Where chattel mortgages and assignments 
to secure particular creditors arc followed by 
a general .assignment, and it appears that the 
itis< rniTieiits were executed with the bona 
tide intention of securing such creditors, the 

law will not give to such acts a different char-
act0!' trom that intended: Gage v. Parry, 69-
605. 

Therefore, where chattel mortgages and the 
PS-: miiient of books of account were executed 
to «nlierenl creditors, and within an hour 
after f ieir execution a general assignment was 
ciad'c, .md it was shown that the general as-
digc•ao.^t was not contemplated at the t ime 
ot the execution of the other instruments, but 
t h a t '-iieh general assignment was executed 
when the debtor was advised that the it-cord
ing cft.xp prior instruments would probably 
cause a levying of at tachment , Held, thai the 
v m o u s instruments should be deemed valid: 
J. bid. 

Where a debtor conveyed a stock of mer-
tha r ' i ' s e to his wife, who thereupon, and in 
ecu- deration thereof, executed a chattel mort
gage upon the same to secure the payment of 
her husband's indebtedness, in - winch mort
gage certain creditors were preferred to oth
ers, held, tha t the transaction was in the nat
u re of a general assignment and therefore 
void: Van Horn v. Smith, 59-142. 

The question whether a conveyance by a 
debtor of all his property for the benefit of a 
portion of his creditors shall be regarded as 
.' i a-^'gm i2>ii for the benefit of creditors or a 
- o^g-v 3 iff the security of particular debts 

.,-• to be deterjrli 'ed by tho intention as it may 
be ascertained from the circumstances of the 

transaction. If the conveyance is to a trustee, 
and the debtor intends to divest himself, not 
only of the title of the property, but of all 
control over it, for tho purpose of securing the 
distribution of all his property among his 
creditors, or a portion of them, it is an assign
ment for the benefit ot creditors, no mat ter 
what name the parties may have given it. On 
the other hand, if the intention of the debtor 
is merely to secure his debt to one or more of 
his creditors, and the conveyance is not in
tended as an absolute disposition of his prop
erty, but he reserves to himself a right therein, 
t he conveyance will be treated as void, even 
though the debtor is insolvent at the time and 
it covers all his property, and but a portion of 
his debts are secured by i t : CadwelVs Bank v. 
Crittenden, 66-237. 

A chattel mortgage, though executed by an 
insolvent person, and covering all his property, 
is not necessarily an assignment. Whether it 
is to be construed as such or not depends upon 
the intent with which it is made. It is not to 
be considered an assignment where there is 
nothing to indicate tha t the mortgagor in
tended anything but the giving of security: 
Kohn v. Clement, 58-589. 

A chattel mortgage given to one creditor to 
secure his claim will not operate as a general 
assignment, it appearing that none of the par
ties intended at the time that it should have 
such an operation, and that it does not include 
all of the property of the debtor: Carson v. 
Byers, 67-606. 

The execution of a mortgage by the direct
ors of a corporation to secure its indebtedness, 
al though at a t ime when the corporation had 
become insolvent, held not to constitute a 
general assignment for the benefit of creditors 
so as to be void because not for the benefit ot 
a l l : Garrett v. Burlington Plow Co., 70-697. 

The fact that in an instrument or instru
ments making general disposition of all the 
debtor's property for the benefit of his credit
ors no trustee is appointed will not prevent its 
being an assignment, and therefore void as 
such, if not made for their benefit proportion
al ly: Burrows v. Lehndorff, 8-96. 

Under the facts in a particular case, held, 
t ha t mortgages to creditors were not shown 
to be intended as a full disposition of the 
debtor's property, and therefore were not to be 
treated as an assignment: J affray v. Green-
baum, 64-492. 

That a conveyance of real estate to one cred
itor in payment or security of his debt was ex
ecuted by the debtor at the same time he 
executed a general assignment lor the benefit 
of his creditors does not make the two con
veyances parts of one transact ion: Lamson v. 
Arnold, 19-479. 

The fraudulent intent of the assignor in a 
general assignment for the benefit ot creditors 
will render the assignment invalid, notwith
standing the assignee was not a party to such 
in ten t : Ibid. 

In order to render void an instrument of 
general assignment on the ground that it was 
made to defraud creditors, it is not necessary 
to show knowledge of the fraud on tiie part of 
the assignee: Ruble v. McDonald, lb- l93. 

To render a sale to a creditor invalid, as con
st i tut ing a preference, it must appear not only 
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t ha t the debtor was insolvent, but also that the 
sale was with intent to give such preference: 
Graves v. Allien, 13-573. 

I t is competent for the assignor after making 
a deed of assignment to make a new promise 
in writing which will have the effect of re
viving a debt barred by the statute of limita
tions and subject the property assigned to the 
payment of such debt : Hellman v. Kiene, 73-
448. 

If it appears that the debtor has kept back a 
portion of his property not exempt from exe
cution, the assignment will be treated as voiel 
although sufficient in form: Moss v. Humph
rey, 4 G. Gr., 413. 

No assignment is valid which contains a res
ervation or condition for the benefit of the 
assignor, such as requiring an absolute elis-
eh i rge upon part payment or partial distribu
tion : Williams v. Gartrell, 4 G. Gr., 287. 

A n assignment is not rendered invalid by 
the fact that a reservation is therein made as 
to property exempt from execution: Perry v. 
Vezina, 63-25. 

Where the intention of the grantor can be 
ascertained with reasonable certainty, the 
wan t of minute accuracy of language and the 
disregard of the usual forms will not rentier 
the instrument void: Meeker v, Sanders, 6-61. 

The fact that the eleed contains no schedule 
of the debts intended to be secured, that no 
inventory is given of the property intended 
to be conveyed, that the rights of the creditors 
are not distinctly tlefined, and that no specific 
directions are given to the trustee as to t he 
t ime within which the property is to be con
verted into money, will not be sufficient to 
render the deed void: Ibid. 

The fact that a party is unable to pay his 
debts according to the usage of trade, or pro
ceed in business without genea-al arrangement 
wi th his creditors or indulgence by way of ex
tension of t ime of payment, is sufficient to 
constitute an insolvency, so that he may 
rightfully make an assignment for the benefit 
of creditors: Savery v. Spaulding. 8-239. 

An assignment may be void as made in 
contemplation of insolvency if it is not for the 
benefit of all the creditors proportionally, al
though the assignor was not at the t ime act
ually insolvent: Loving v. Pairo. 10-282. 

The validity of assignments, so far as they 
affect real property, must be judged by the 
law of the place where the property is situ
ated : Ibid.; Moore v. Church, 70-208; King v. 
Glass, 73-205. 

A deed of assignment for the benefit of 
creditors may be maele in a sister state by a 
non-resident of this state, and if executed and 
acknowledged in accordance with our statutes 
it is valid, and the powers of the assignee 
being derived directly from the assignor, and 
not by reason of the appointment of the court, 

3 2 9 3 . Assent presumed. 2116. In the case of an assignment of prop
erty for the benefit of all the creditors of the assignor, the assent of the 
creditors shall be presumed. [E., § 1827; C, '51, § 978.] 

The assent of the creditors to a general as- Where a debtor transferred a note to a cred • 
signment for their benefit will be presumed: itor, w n h the undex-standing tha t he siioulei 

may be exercised outside of the state in which 
it was m a d e : King v. Glass, 73-205. 

An assignment by one partner wi thout t he 
consent of his copaitner. who migh t be con
sulted and is capable of giving assent or dis
sent, is void, and does not pi event a t t achmen t 
by a creditor, al though no proceedings are 
taken by the partner not consenting to set the 
assignment aside: Loeb v. Pierpoint, 58-469. 

But if both partners have agreed to an as
signment it will be valid though signed by 
but one : Osborne v. Barge, 29 Fed. Eep. , 725. 

A direction to the assignee to sell the prop
erty when convenient, and as soon as it can be 
done wi thout material sacrifice, will not consti
tu te conclusive badge of f raud: Wooster v. 
Stanfleld, 11-128. 

An assignment executed for the paymen t of 
debts " a s fast as they become due ," held not 
to necessarily imply a payment otherwise t h a n 
pro rata and therefore not void: Meeker v. 
Sanders, 6-61. 

I t seems tha t a provision in the assignment 
authorizing the assignee to sell for credit will 
render it void, but authori ty to dispose of 
property upon such terms as in his j u d g m e n t 
seem best will not have tha t effect: Ibid.; 
Berry v. Hoyden, 7-469. 

Nor will a piovision authorizing the assignee 
to compound wi th debtors render the assign
ment void: Ibid. 

A creditor or a co-debtor may be made as
signee : Wooster v. Stanfleld, 11-128. 

The fact t ha t the assignee is offering to sell 
t he goods on credit or to exchange t h e m will 
not render tho conveyance void. No neglect 
of duty by the assignee, and no misapplication 
of the trust fund by him can have tha t effect. 
The remedy for such negligence or misfea
sance is by application to the cour t : Meeker v. 
Sanders. 6-61. 

Failure of the assignee to report the amoun t 
and condition of the assets will not affect the 
validity of the assignment: Savery v. Spauld
ing, 8-239. 

The fact tha t the grantor in a deed of as
s ignment is employed in the business by the 
assignee in the capacity of clerk will not in 
itself be evidence of fraud in making the as
s ignment : Ibid. 

Delivery of the assignment to the a t torney 
of the assignor with direction to file it for rec
ord is, in effect, delivery to the assignee: 
American v. Frank. 62-202. 

I t has been held by our supreme court as 
sound in piincipie, and in the absence of an au
thori tat ive aeljudication by the United States 
supreme court, in accordance wi th the weight 
of authori ty, tha t the enactment of the fed
eral bankrupt law did not operate to nullify, 
supersede or suspend the insolvent laws of the 
s ta tes : Reed v. Taylor, 32-209. 

Price v. Parker, 11-144. 
Tho assent of creditors will not be presumed 

to a conditional ass ignment : Williams v. 
Gartrell, 4 G. Gr., 287. 

collect it and apply so m u c h of the proceeds 
as snould be necessary lor the satisfaction of 
his own claim, and pay the balance upon an
other claim, held, t ha t the provision m favor 
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of the second creditor as to the balance did 
not constitute an assignment to him, he not 
being a party to the agreement, and therefore 
the excess remained in the hands of the first 
assignee liable to garnishment by other cred
itors: Witter v. Little, 66-431. 

Where certain accounts were by the debtor 
assigned to a trustee to be collected and ap
plied pro rata to the payment of debts due cer-

E e e o r d i n g : The provision as to recording 
the assignment is intended for the protection 
of subsequent purchasers. Where the assign
ment was duly executed and acknowledged, 
and the assignee consented to accept the t rust 
before tl e levy of an at tachment, the failure 
to record it until thir ty seconds after the wr i t 
of a t tachment came into the sheriff's hands, 
held, not to render it invalid: American v. 
Frank, 62-202. 

An assignment for the benefit of creditors 
though unacknowledged and unrecorded takes 
priority over a judgment rendered after its 
execution: Munson v. Frazer, 73-177. 

What passes by assignment: The right 
of action for damages for the wrongful suing 
out of an a t tachment upon property subse
quent to a general assignment thereof is in the 
assignee, and not in the person making the as
s ignment: Rumsey v. Robinson, 58-225. 

The equity of redemption of a mortgagor of 
personal property passes by an assignment . 
Gimble v. Ferguson. 58-414. 

The assignee may maintain an action for 
possession of personal propeity of the assignor 
as against third parties, al though it is covererl 
by a chattel mortgage conferring upon the 
mortgagee the r ight of possession: Goldsmith 
v. Willson, 67-662. 

By a general assignment, the property of 
which the assignor is at the t ime possessed is 
passed to the assignee for the benefit of cred
itors ; therefore, held, tha t such general assign
ment would destroy a partial assignment by 
an instrument intended to secure a creelitor 
and made prior to the execution of the gen
eral assignment, but not delivered until after 
general assignment: Gage v. Parry, 69-605. 

A eleed of assignment headed " General As
signment," and deeding " all the lands and all 
the personal property of every name and nat
ure whatsoever of the said party of the first 
part, more particularly enumerated anel de
scribed in the schedule hereto annexed and 
marked Schedule A." etc., held, an assign
ment of the property mentioneel in the sched
ule merely, and not to include property not 
mentioned therein; so tha t if any property 
of the assignor was omitted from the scheel-
uie the assignment was not a general but a 

tain creditors, held, tha t the trustee in such 
assignment was not subject to garnishment at 
the suit of other creditors, and that assent of 
the creditors of the assignor would be pre
sumed, they having been notified of the ar 
rangement and having made no objection 
there to : Van Winkle v. Iowa Iron, etc., Fence 
Co., 56-245. 

special one : Bock v. Perkins, 28 Fed. Rep., 
123. 

An assignment for the benefit of creditors is 
a conveyance cutt ing off any vendor's lien 
not preserved therein as provided by § 3111: 
Prouty v. Clark, 73-55. 

E i g h t s o f a s s i g n e e : The assignee and the 
creditors have no higher rights under the as
signment than the assignor had. The assignee 
cannot question a prior chattel mortgage on 
the ground that it was given to secure an an
tecedent indebtedness: Meyer v. Evans, 66-
179. 

The assignee may maintain an action to set 
aside a fraudulent conveyance by his assignor 
and subject the property thus conveyed to the 
payment of the creditors' claims. The debtor 
who has made a fraudulent conveyance must 
be deemed, as to the creditors, to have an in
terest in the property which passes to the as
signee: Schaller v. Wright, 70-667. 

While an assignee cannot, either at the com
mon law or under the statute, set aside a con
veyance made by his debtor on the ground of 
fraud, he may defeat the enforcement of a 
mortgage against the realty of the assignor, 
the title of which is in the assignee, by show
ing that tiie mortgage is a mere sham, given 
without consideration and in fraud of cred
i tors : Sandwich Mfg. Co. v. Wright, 22 Fed. 
Rep., 631; Rumsey v. Town, 20 Fed. Rep., 
558. 

Under the Code a deed of assignment for the 
benefit of creditors does not confer upon the 
assignee the right to enforce special equities 
on behalf of one or more creditors, so as to 
deprive a creditor of his r ight to assert, in his 
own name anel right, such equity against a 
third pa r ty : Rumsey v. Town, 20 Fed. Rep.. 
558. 

An assignee holding under a deed of assign
ment cannot deny and defend against the valid
ity of chattel mortgages which, though not 
recorded, yet represent a valid subsisting in
debtedness, in the interest of general creditors. 
Such right is confined to creditors having a 
lien upon the property, or having a judgment 
at law with a r ight to perfect their lien upon 
property they may discover: Simon v. Open-
heimer, 20 Fed, Rep., 553. 

3 2 9 4 . I n v e n t o r y ; effect ; r e c o r d i n g . 2117. The debtor shall annex 
io such assignment an inventory, under oath, of his estate, real and personal, 
according to the best of his knowledge, and also a list of his creditors and 
the amount of their respective demands; but such inventory shall not be con
clusive as to the amount of the debtor's estate; and such assignment shall vest 
in the assignee the title to any other property belonging to the debtor at the 
time of making the assignment. Every assignment shall be duly acknowl
edged in the same manner as conveyances of real estate and recorded in the 
county where the person making the same resides, or where the business in 
respect of which the same is made has been carried on. [E., § 1828.] 
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3295. Inventory and appraisement; removal of assignee. 2118; 
21 Gr. A., ch. 115, cj 1. The assignee shall also forthwith file with the clerk of 
the district [or circuit] court of the county where such assignment shall be 
recorded, a true and full inventory and valuation of said estate, under oath, so 
far as the same has come to his knowledge, and shall, then and there, enter 
into bonds to said clerk, for the use of the creditors, in double the amount of 
the inventory and valuation, with one or more sufficient sureties, to be ap
proved by said cierk, for the faithful performance of said trust, and the as
signee may thereupon proceed to perforin any duty necessary to carry into 
effect the intention of said assignment. Provided, however, that on applica
tion of two-thirds of the creditors, in number and amount, the court shall re-
more the assignee and appoint in his stead a person as assignee approved by 
the creditors in number and amount as aforesaid; and, when any assignee is 
removed, he shall immediately turn over to the clerk of the district court, or 
any person appointed by the court, all money and property of the estate in 
his hands. [ E , § 1830.] 

If an assignee take possession of property it The court can appoint another assignee only 
is evidence of an acceptance, and he may where the one appointed refuses to se rve : 
bring action in relation to such property even Ibid. 
before filing an inventory and bond: Price v. Jurisdict ion of proceeelings to test the valid-
Parker, 11-144. ity of an assignment is not exclusive in t he 

Where the assignee filed a valuation, signed court in which the assignee files his bond and 
and sworn to by other disinterested persons, inventory, but exists in any court, s tate or 
instead of by himself as required by statute, federal, of otherwise competent jur isd ic t ion: 
held, that such inventory should not be t reated Kohn v. Ryan, 31 Fed. Rep., 636. 
as a nul l i ty: Drain v. Mickel, 8-438. 

3296. Not ice . 2119. The assignee shall forthwith give notice of such 
assignment by publication in some newspaper in the county, if any, and if 
none, then in the nearest county thereto, which publication shall be continued at 
least six weeks; and shall also forthwith send a notice by mail to each cred
itor of whom he shall be informed, directed to their usual place of residence, 
and notifying the creditors to present their claims, under oath, to him within 
three months thereafter. [E., § 1829.] 

The assignee should give the creditor suffi- in the same class wi th those filed within 
oieiit opportunity to present proof of hi» claim proper t ime : Conlee Lumber Co. v. Meyer, 74-
within the time allowed, but that duty is dis- /J03. 
charged h~the assignee is at his usual place of A creditor under a general assignment, who 
business during business hours and receives has a special security, may be required by the 
all proofs of claims presented to him dur ing other creditors to resort to this, and can only 
that time. If the plaintiff relies upon the claim a dividend upon the amoun t remaining 
mail for the delivery of his proof of claim he unpaid after exhaust ing the property upon 
does so at his own risk, and tho receipt of the which he has such special l ien: Wuriz v. 
letter containing such proof of claim directed Hart, 15-515. 
to tiie assignee a t the postofiice of the lat ter The provisions as to requiring security for 
after busmess hours, and not received by or de- costs from a non-resident plaintiff are not ap-
livered to him until the next day and after ex- plicable in proceedings under an assignment 
piration of the time for filing claims, will not for the benefit of creditors: Meyer v. Evans, 
entitle the creditor to have his claim allowed 66-179. 

3 2 8 7 . List of c r e d i t o r s . 2120. At the expiration of three months from 
the time of first publishing notice, the assignee shall report and file with the 
clerk of the court, a true and full list, under oath, of all such creditors of the 
assignor as shall have claimed to be such, with a statement of their claims, 
and also an affidavit of publication of notice, and a list of the creditors, with 
their places of residence, to whom notice has been sent by mail, and the date 
of mailing duly verified. [E., § 1831.] 

The report and proof by assignee of the in evidence: Conlee Lumber Co. v. Meyer, 74-
service of notice can be taken notice of by the 403. 
court without its being formally introduced 

3 2 9 8 . Object ion to Claims. 2121. Any person interested may appear 
within three months after filing such report, and file with said clerk any ex-
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ceptions to the claim or demand of any creditor; and the clerk shall forthwith 
cause notice thereof to be given to the creditor, which shall be served as in 
case of an original notice, returnable at the next term; and the said court shall 
at such term, proceed to hear the proofs and allegations of the parties in the 
premises, and shall render such judgment thereon as shall be just, and may 
allow a trial by jury thereon. E., § 1832.] 

There being no provision for pleadings in and determine all questions existing between 
contesting claims, further than exceptions by the creditors of the assignor: Rumsey v. Town, 
creditors objecting to claims of other credit- 20 Fed. Rep., 558. 
ors, it is quite probable that no further plead- Any one whose legal r ights are affected 
mgs are i equired by the s ta tu te : In re Assign- thereby may contest the validity of an assign-
,nent of Guyer, 69-585. ment, and to that end invoke the aid of the 

The court having jurisdiction of proceedings state courts; and if he is a citizen of another 
in an assignment lor the benefit of creditors state, and the amount exceeds five hundred 
has authority to determine priority among dollars, he may invoke the aid of the United 
creditors, and a party objecting to the right of States circuit court : Fleisher v. Greenwald, 20 
the creditor should make such objection in Fed. Rep., 547. 
that proceeding. An order of the court as to A n order made by a state court in an action 
the jurisdiction of the property will be an ad- of leplevm, wherein it was found that several 
judication, billeting in a collateral proceeding, mortgages were valid liens upon the propeity, 
although erroneous: Perry v. Murray, 55-416. paramount to the assignment, and entitled to 

An original and independent action in equity be first paitl out of the proceeels realized from 
may be brought in the same or another court a stock of goods, held not an adjudication 
for the purpose of determining equities and binding on the complainants in the federal 
priorities of the creditors to the fund in court court who were not parties to the proceedings 
under the assignment. Therefore, held, tha t in the state court, whose r ight to contest the 
where the validity of a chattel mortgage was validity of the mortgages was not derived 
involved in determining the rights of creditors, from the deed of assignment, and was not rep-
an inelopendent action with reference thereto resented by the assignee: Ibid.; Rumsey v. 
might be brought in another court anel trans- Town, 20 Fed Rep., 565. 
ferred to a federal court, and that the adjudi- A n order made by a court having control of 
cation of the federal court on such question, assignment proceedings, approving payment 
of which it had jurisdiction, would be final: of a mortgage debt by the assignee, is not an 
Knoxville Nat. Bank v. Hanirick. 67-583. adjudication of the validity of the moitgage 

The fact that a eleeel of assignment has been as against creditors not appearing in the as-
executed, and that the assignee gives bond and signment proceedings, and whose rights, as 
files the proper schedules and inventory in the against the mortgage, are not conferred by the 
state court, does not ipso facto confer upon deed of assignment: Rumsey v. Town, 20 Fed. 
that court the exclusive jurisdiction to hear Rep., 558. 

3299. Dividends; account; compensation. 2122. If no exception 
be made to the claim of any creditor, or if the same have been adjudicated, the 
court shall order the assignee to make, from time to time, fair and equal divi
dends among the creditors of the assets in his hands, in proportion to their 
claims, and as soon as may be, to render a final account of said trust to said 
court, who may allow such commissions to said assignee in the final settlement 
as may be considered just and right. [E., § 1833.] 

3 3 0 0 . C l a i m for s e r v i c e s . 20 G. A., ch. 124, § 1. Upon making order 
for the distribution of the assets in the hands of the assignee of an insolvent, 
as provided in section two thousand one hundred and twenty-two of the code, 
[§ 3299], the court shall order to be paid in full, as a preferred claim, the earn
ings of any creditor for his personal services rendered to the assignor at any 
time within ninety days next preceding the execution of the assignment. 

3 3 0 1 . U n c l a i m e d d i v i d e n d s . 20 Gr. A., eh. 124, § 2. If upon the mak
ing of the final dividend to the creditors of the estate of an insolvent by the 
assignee, he shall be unable, after proper efforts, to ascertain the place of resi
dence of any creditor, or any person who is authorized to receive the dividend 
due such creditor, he shad report the same to the court, with evidence showing 
diligent attempt to find the creditor, or person authorized to receive the divi
dend. Whereupon the court may, in its discretion, order the distribution of 
the unclaimed dividend among the other creditors. 

3302. Reports; settlement. 2123; 21 G-. A., ch. 115, § 2. The assignee 
shall at ali times be subject to the order and supervision of the court or judge, 
and the said court or judge may, by citation and attachment, compel the as-
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signee, from time to time, to file reports of his proceedings, and of the situa
tion and condition of the trust, and to proceed in the faithful execution of the 
duties required by this chapter. The assignee shall dispose of all personal 
property, and divide the proceeds of the same among the creditors, as they 
may be entitled thereto, within six months of the date of the assignment, and 
shall dispose of real estate within one year from the date of assignment, and 
make full settlement at that date unless the court, or judge, for good reason 
shown, shall extend the time within which such disposition shall us made. 
[C, $5§ 1834, 1842.] 

3 3 0 3 . Mot v o i d ; c i t a t i o n t o d e b t o r . 2124. No assignment shall be 
declared fraudulent or void, for want of any list or inventory as provided 
in this chapter. The court or judge may, upon application of the assignee 
or any creditor, compel the appearance in person of the debtor before such 
court or judge forthwith, or at the next term, to answer under oath such 
matters as may then and there be inquired of him, and such debtor may 
then and there be fully examined under oath as to the amount and situation 
of his estate, and the names of the creditors and amounts due to each, with 
their places of residence; and may compel the delivery to the assignee of any 
property or estate embraced in the assignment. [E., § 1835.] 

Assignment not void for want of inventory: Wooster v. Stantleld, 11-128; Price v. Parker, 
11-144. 

3 3 0 4 . A d d i t i o n a l i n v e n t o r y . 2125. The assignee shall, from time to 
time, file with the clerk of the court, an inventory and valuation of a n / ad
ditional property which may come into his hands under said assignment after 
the filing of the first inventory, and the clerk may thereupon require iiun to 
give additional security. (E., § 1836. J 

3 3 0 5 . C l a i m s n o t d u e . 2126. Any creditor may claim debts to become 
due as well as debts due, but on debts not due a reasonable abatement, shall 
be made when the same are not drawing interest, and all creditors who shall 
not exhibit their claim within the term of three months from the publication 
of notice as aforesaid, shall not participate in the dividends until alter the 
payment in full of all claims presented within said term and allowed ov the 
court. [E., § 1837.] 

Claims entitled to share in the first dividends allowed cannot share in the divisions of the 
are only those filed within three months from estate with the claims filed in time, a l though 
the first publication of notice: In re Assign- it is actually presented to the assignee in t ime 
ment of Holt, 45-301. to be considered wi th the other claims; Ibid, 

I t is the duty of the assignee to resist the Where the claim is not filed within the req-
payment of a claim filed after the expiration uisite t ime after the publication of notice 
<>." u><>c months until the claims filed within and after the report of the assignee, the creel-
that time are ml ly paid, although no oojcc- ltor cannot participate in the benefits of the 
tion or exception to such ciaim is made by assignment, and there is no provision by 
any creditor: Conlee Lumber Co. v. Meyer, which such a creditor can have equitable re-
74-403. lief from the bar thus created: Ibid.; McKind-

A claim filed after the expiration of the t ime ley v. Nourse, 67-118. 

3306. Sale Of p r o p e r t y . 2127. Any assignee as aforesaid, shall have as 
full power and authority to dispose of all estate, real and personal, assigned, 
as the debtor had at the time of the assignment, and to sue for and recover 
in the name of such assignee everything belonging or appertaining to said 
estate, and generally do whatsoever the debtor might have clone in the premises; 
but no sale of real estate belonging to said trust shall be made without notice, 
published as in case of sales of real estate on execution, unless the court shall 
order and direct otherwise. [E., § 1838.] 

The sale of real property by an assignee is mortgage, invalid as to the general creditors of 
a judicial sale, and cuts off contingent r ight the mortgagor, who had made an assignment 
ot dower in the proper ty : Stidger v. Evans, for tho benefit of his creditors, held, tha t a 
64-91. " decree in equity would be rendered declaring 

Where defendants had foreclosed a chat tel the mortgage void, and estopping the defend-
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gage of the property assigned, the assignor has 
no r ight to complain, provided, as between him 
and the assignee, such a power under the 
assignment existed and the proceeds thereof 
have been properly applied, and it was for the 
interest of the assignor tha t the money should 
bo so procured instead of by a sale of the 
property: Waterman v. Baldwin, S8-255. 

In general, as to r ights of assignee, see notes 
to § 3294. 

ants from any prior r ight to the proceeds of 
the sale of the mortgaged property at the suit 
of a creditor, who, without delay, after the 
assignment, procured judgment at law against 
the mortgagor, and brought his action in 
equity against the mortgagees, although the 
mortgagees would thereby be deprived of all 
«•ccur.iv for their t lebt: Rumsey v. Town, 20 
TV.i. Rep.. 558 

If the assignee procures money for the pur
pose oi paying creditors by a pledge or mort-

3 3 0 7 . D e a t l i o r f a i l u r e of a s s ignee . 2128. In case any assignee shall 
die before the closing of his trust, or in case any assignee shall fail or neglect 
for the period of twenty davs after the making of any assignment, to file an 
inventory and valuation, and give bonds as required by this chapter, the district 
[or circuit] court, or any judge thereof, of the county where such assignment 
may be recorded, on the application of any person interested, shall appoint 
some person to execute the trust embraced in such assignment; and such per
son, on giving bond with sureties as required above of the assignee, shall pos
sess all the powers conferred upon such assignee, and shall be subject to all 
the duties hereby imposed, as fully as though named in the assignment; and 
in case any security shall be discovered to be insufficient, or, on complaint 
before the court or judge, it should be made appear that any assignee is guilty 
of wasting or misapplying the trust estate, said court or judge may direct 
and require additional security, and may remove such assignee and may ap
point others instead; and such person so appointed, on giving bond, shall have 
full power to execute such duties and to demand and sue for all estate in the 
hands of the person removed, and to demand and recover the amount and 
value of all moneys and property or estate so wasted and misapplied which 
he may neglect or refuse to make satisfaction for, from such person and his 
sureties. [E., § 1839.] 

Where the inventory is merely imperfect or contemplates cases where there is such failure 
defective, the court does not possess the power as to amount to a refusal to accept: Drain v. 
to appoint another assignee. The statute only Mickel, 8-438. 

3 3 0 8 . P r i o r i t y of t a x e s . 16 G-. A., ch. 14, § 1. Hereafter in all assign
ments oi" property for the benefit of creditors, whether under chapter seven, 
of title fourteen, of the code, or at common law, assessments or taxes levied 
under the laws of the state, including municipal corporations, shall be entitled 
to priority or preference and be first paid in full. 

A tax levied upon personal property, a t 
least if subsequent to the assignment, should 
be paid b> the assignee, ra ther than allowed to 
become a lien upon real property as against a 
mortgagee: Brooks v. Eighmey. 53-276. 

I t is the duty of the assignee, to the extent 
of the property which conies into his hands, 
to eievote the same to the payment of taxes, 
subject possibly to the payment of expenses of 
executing the trust . No claim for taxes is re
quired to be filed, nor need any elemand be 
made. The assignee must, at his peril, in
quire whether the property or fund in his 
hands is liable for assessments or levies of 
axes • Huiscamp v, Albert, 60-421. 

Under this provision, al though its primary 
object is the protection of the public revenue, 
it would doubtless be the duty of the assignee 
to protect the purchaser of the property of the 
estate against taxes levied upon it before the 
sale. It would also be his duty to protect 
the mortgagee of real estate against taxes upon 
other property of the estate which under the 
law have become a lien upon the mortgaged 
propeity. But it clearly would be competent 
to sell the property subject to the lien of the 
taxes : Brown v. Kiene, 72-342. 

This statute does not apply to property in 
the hands of a receiver: Howard County % 
Strother, 71-683. 
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C H A P T E R 8. 

OF MECHANICS' L IENS. 

[Sees. 2129 to 2146 are repealed by the following act : ] 

3309. Repealing clause. 16 G. A., ch. 100, § 1. Chapter eight, of title 
fourteen of the code, titled -'Of Mechanics' Liens," is hereby repealed; pro
vided, that this repeal shall not effect [affect] any contract already made, 
executed, or executory, or impair any right whatever, arising under the law 
hereby repealed. 

Liens arising prior to the taking effect of then stood: Brodt v. Rohkar, 48-36; Conrad 
this act must be enforced under the law as it v. Starr, 50-470. 

3 3 1 0 . C o l l a t e r a l s e c u r i t y . 16 G. A., ch. 100, § 2. JSTo person shall be 
entitled to a mechanic's lien, who, at the time of executing or making the con
tract for furnishing material or performing labor, as hereinafter provided, or 
during the progress of the work, erection, building or other improvement, shall 
take any collateral security on such contract. But after the completion of such 
work, and when the contractor or other person shall have become entitled to 
claim, or have a lien, the taking collateral or other security shall not affect the 
right to such mechanic's lien, unless such new security shall be by express 
agreement given and received in lieu of the mechanic's lien. [ C , '73, § 2129; 
E., §1845; C , '51, § 1009.] 

Collateral security may be a separate obli
gation guarantying the performance of a 
contract, or a transfer of property or other 
contracts to insure such performance; bu t the 
contract, promise or property must have I een 
intended and accepted as collateral secur i ty : 
Men-in v. Sherman, 9-331. 

Taking a mortgage on the same property 
upon which the lien is claimed will not defeat 
the r ight to a lien, unless it appears to have 
been the intention to look to such security and 
not to the l ien: Gilerest v. Gottschalk, 39-311; 
Hale v. Burlington, C. R. &. N. R. Co., 2 
McCrary, 558. 

Nor will the taking of a promissory note, in 
the absence of an express agreement to the 
contrary, have tha t effect: Ibid.; Greene v. 
Ely, 2 G. Gr., 508; Mix v. Ely, 2 G. Gr., 513; 
Logan -v. Altix, 7-77. 

But if the note be actually negotiated, the 
hen will be lost: Scott v. Ward, 4 G. Gr., 112. 

The mere at tempt, however, to negotiate 
such note will not discharge or waive the l ien: 
Hawley v. Warde, 4 G. Gr., 86. 

Where the person entitled to a lien takes a 
negotiable note for the amount of his claim 
and negotiates it, but upon its dishonor is com
pelled, as indorser, to take if up, he may en
force his original r ight to a lien: German 
Bank v. Schloth, 59-316. 

The acceptance of bonds of a rai lway com
pany, secured by a mortgage upon R branch 
line co"e i ' ag rolling stock, is a waiver of a 
mechaiiic's lien for the construction of such 
branch l ine: Hale v. Burlington, C. R. & N. 
R. Co., 2 McCrary, 558. 

Where one who holds a mechanic's lien par
ticipates by petition of intervention in a lore-
closure sale, alleging therein tha i " n o me
chanic's lien is claimed," purchasers will be 
justified in assuming that none will be 
claimed: Ibid. 

A mechanic 's lien is waived by t ak ing se
curity in t he form of a conditional sale, al
though the ins t rument is not recorded so as to 
be valid as to creditors or purchasers : Taylor 
v. Burlington, C. R. <& M. R. Co., 4 Dillon, 
570, 580. 

Where , in accordance wi th stipulations in a 
contract under which machinery was fur
nished, a sum of money was deposited as se
curi ty, held, tha t such stipulation, acted upon 
by the parties, waived a mechanic 's lien lor 
such machinery : Harrison, etc., Iron Co. v. 
Council Bluffs Water Works Co., 25 Fed. Rep., 
170. 

Facts in a particular case, held to show the 
taking of collateral security del eat ing a l ien: 
Shickle, etc.. Iron Co. v. Council Bluffs Water 
Works Co., 33 Fed. Rep., 13. 

Provision in a contract for the building of 
a railroad, tha t all the money specified should 
be paid by the citizens of the county through 
which the road was to be built, held not to 
amount to taking collateial secur i ty : Dela
ware R. Const. Co. v. Davenport tfc St. P R. 
Co., 46-406; Meyer v. Construction Co., 100 
U. b. , 457. 

W h e i e a contract was made for the wife 
owning the land by her husband lor the erec
tion of a building, and the contractor took a 
joint note of the husband and wife, held, t h a t 
this did not constitute taking collateral secu
r i ty such as would waive a l ien: Bissell v. 
Lewis, 56-231. 

The object of the provision t h a t collateral 
security shall not be taken unt i l after the com
pletion of the work and the par ty has become 
entitled to a lien is doubtless to prevent any 
one ironi obtaining a lien w h o takes security 
for the amount due or to become due a t any 
t ime before he completes his contract . Where 
the material to be furnished by t he contract 
of a person agreeing to furnish material had 
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all been delivered, held, tha t the taking of col-
la t - ra l security at tha t t ime did not waive the 
li' jn, although the building remained still in
complete: Ibid. 

The statutory provision against taking col
lateral security may be waived by agreement, 

or the owner of the building may by his acts 
estop himself from objecting to a lien on that 
account : Getchell v. Musgrove, 54-744. 

The fact tha t a mechanic agrees to take his 
pay in property will not defeat his r ight to a 
l ien: Reiley v. Ward, 4 G. Gr., 21. 

3 3 1 1 . W h o m a y h a v e l i en . 16 G. A., ch. 100, § 3. Every mechanic, or 
other person, who shall do amy labor upon, or furnish any materials, machin
ery, or fixtures for, any building, erection or other improvement upon land, 
including those engaged in the construct.on or repair of any work of internal 
improvement, by virtue of any contract with the owner, his agent, trustee, 
contractor, or subcontractor, upon complying with the provisions of this 
chapter, shall have for his labor done, or materials, machinery or fixtures fur
nished, a lien upon such building, erection or improvement, and upon the land 
belonging to such owner on which the same is situated, to secure the payment of 
such labor done, or materials, machinery, or fixtures furnished. [ C , '73, § 2130; 
E., § 1846; C , '51, g§ 981, 1010.] 

Under contract with the owner: If 
there has been no contract with the owner of 
the land, no lien can at tach by virtue of labor 
done or material furnished in the erection of 
a building thereon. The amount of interest 
held by the owner does not seem to be mate
rial, but tho lien will at tach only to such in
terest : Redman v. Williamson, 2-488. 

The statute gives no mechanic's lien upon 
any interest except by virtue of a contract be
tween the mechanic and the owner of such 
interest, and the acceptance by the owner of 
laud of improvements placetl thereon under a 
contract with a person having no interest 
therein does not give the r ight to a lien as 
against such owner, the improvements having 
been made for the benefit of the person in 
possession and not for the benefit of the owner : 
Wilkins v. Litchfield, 69-465. 

I t is only under contract with the owner 
tha t a party can be allowed a lien as an orig
inal contractor: Templin v. Chicago, B. & P. 
R. Co., 73-548. 

The contract under which the services were 
performed or material furnished should be set 
forth in the petition to enforce the l ien: Logan 
v. Attix, 7-77. 

It must be shown tha t the materials for 
which a lien is claimed were furnished upon 
a contract especially for the purpose of being 
a.ied for or about a building; but the particu
lar building for which they were to be used 
need not be mentioned or understood: Cotes 
v. Shorey, 8-416. 

P a r o l e v i d e n c e is admissible to show the 
purpose for which the material was furnished, 
even where the contract is in wr i t ing: Neilson 
v. Eastern Iowa R. Co., 51-184. 

I m p l i e d c o n t r a c t : In order to entitle a 
par ty furnishing material to a lien it is not 
necessary that it appear tha t there was an ex
press contract tha t the material should be 
iurnisheel, or tha t it should be used in the 
construction of the building or improvement 
on which the lien is claimed: Ibid. 

While tho work must be performed or the 
mater ial furnished under a contract it is not 
necessary that every i tem should be contem
plated and specifically named: Jones v. Swan, 
31-181; Stoekwell v. Carpenter, 27-119. 

I t need not be expressly understood that the 

mechanic is to have a l ien: Jones v. Swan, 21-
181. 

I m p r o v e m e n t s o n w i f e ' s l a n d b y c o n 
trac t w i t h h u s b a n d : Where the title to 
land is in the wife, a mechanic cannot have a 
lien thereon for material furnished the hus
band, wi thout the acquiescence of the wife, to 
erect a building upon such land; and it will 
not be presumed from the mari tal relation 
alone tha t the husband is authorized to act in 
the mat ter as the agent of the wife: Miller v. 
Hollingsworth, 33-224; S. C, 36-163: Price v. 
Seydel, 46-696; Nelson v. Cover, 47-250. 

A. wife's premises cannot be charged with a 
lien for improvements erected thereon by her 
husband against her protest. If she knows 
or has reason to suspect tha t material is being 
bought by her husband in her name, it may be 
her duty to notify the person from whom it is 
bought tha t she repudiates the agency, but 
where the material is bought by her husband 
in his own name, she is under no obligation to 
take any act ion: Getty v. Trarnel, 67-288. 

In such case the person furnishing the ma
terial can have no lien upon the improve
ment s : Ibid. 

If the wife's acquiescence is shown, an 
eeuiitabie lien may be established: Miller v 
Hollingsworth, 36-163. 

A subcontractor having no direct contract 
with the wife on whose property the labor and 
material are used, and who has not taken the 
steps requireel by statute for securing his me
chanic's lien, cannot assert an equitable lien 
against the property of the wife: Nelson v. 
Cover, 47-250. 

However, if the material is furnished for 
the use and benefit of the wife, and a t the re
quest of the husband acting as her agent, a 
hen may be had upon tbe property of the 
wife: Kidd v. Wilson, 23-464; Burdick v. 
Moon, 24-418. 

The property of a marr ied woman will be 
subject to a mechanic's lien for improvements 
made under a contract with herself and hus
band jo int ly : Greenoughv. Wiggington, 2 G. 
Gr., 435. 

Where a contract is made for the wife hold
ing the legal title by her husband acting as 
her agent, a lien may be established as agamst 
her proper ty : Bissell v. Lewis, 56-231. 
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In a particular case, held that the evidence 
did not show that the husband was contractor 
for the erection of tne building for the wife on 
her property, and plaintiff a material-man un
der such contractor, but rather that plaintiff 
furnished the material under contract made 
with the husband and wife jointly or with 
the husband as agent for the wife: Rand v, 
Parker, 73-396. 

Co-tenant: Where defendant had a life es
tate and a one-third interest in fee, held, that 
he could create a mechanic's lien against the 
property only to the extent of his right and 
interest theiein: Conrad v. Starr, 50-470. 

W h o deemed owner : A party in posses
sion under contract of purchase, or a bond 
for a deed, is an " owner," as contemplated by 
the statute: Monroe v. West, 12-119; Sloek-
ivell v. Carpenter, 27-119. 

Proof that defendant contracted for mate
rial for the erection of a building, and pro
cured it to be erected or has since its erection 
used it as a place of residence, is sufficient as 
against him to constitute prima facie evidence 
ot ownership: Lewis v. Saylors, 73-504. 

Ratification: Facts in a particular case 
held s jffic ent to show acquiescence in improve
ments made thereon by contract with another, 
and the adoption anel recognition of his con
tract for the mateiiai as made in behalf of the 
owner: Burdick v. Moulton, 53-761. 

Lien u p o n improvements : Although 
materia! turnished for or labor performed 
upon an improvement upon land, under con
tract with one having no interest therein nor 
authority to contract for the owner, will not 
give any lien upon the land, the right of a 
lien upon the improvements may exist in such 
case, and for that purpose it is immaterial 
whether or not the person with whom the con
tract was made had any right to improve the 
land: Lane v. Snow, 66-544. 

Equ i t ab le in teres t : A mechanic's lien'will 
attach upon an equitable title, anel will follow 
the title into whosesoever hands it may pass, 
and a mere substitution of another contract 
for that under which the property is held will 
not defeat the lien if the new contract was 
given as evidence of the same rights which 
vveie held under the old: Clark v. Parker, 58-
508 

E x t e n t of l ien: A lien which has attached 
to the land will remain thereon after the ma
terials have been destroyed or removed: Ibid. 

The lien attaches to the building and not to 
the material furnished; a purchaser of such 
material, even with knowledge that it is not 
paid for, takes free from any lien: Heaton v. 
Horr. 42-187. 

A party furnishing material for a building 
or improvement under contract has a lien fcir 
all the material furnished whether used or not: 
Neilson v. Iowa Eastern R. Co., 51-184; S. C, 
51-714. 

The rolling stock of a railway is not a part 
of the realty, and a party furnishing ties for 
the construction of the road does not acquire 
any lien upon such rolling stock: Ibid. (But 
the statute now provides otherwise.) 

Pub l i c bui ld ings or improvemen t s : 
The provisions of the statute are only in
tended to apply to property which may be sold 
on execution, and a mechanic's lien cannot be 

enforced against public property, such as pub
lic buildings, bridges, etc., which are exempt 
from execution sale under § 4273: Loring v. 
Small, 50-271; Lewis v. Chickasaw County, 
50-234; Charnockv. District T'p, 51-70; Whit
ing v. Story County, 54-81; Breneman v. Har
vey, 70-479. 

It is not proper, where it is attempted to 
enforce a lion against a public building or im
provement, to render a judgment not a lien, 
to be enforced in the usual way by a tax. The 
lien can be enforced only in the manner pre
scribed: Loring v. Small, 50-271; Whiting v. 
Story County, 54-81. 

As to whether a mechanic's lien can be 
placed upon the property of a private water 
company engaged m supplying the inhabitants 
of a city with water, qucere: Harrison, etc., 
Iron Co. v. Council Bluffs Water Works Co., 
25 Fed. Rep., 170. 

As to provisions for enforcing claims of con
tractors or subcontractors for work or materi
als on public buildings or bridges, see gg 3324-
3329. 

F o r w h a t improvemen t s or m a t e r i a l s : 
Breaking the sod is not such "improvement 
upon land " as to entitle the person perform
ing such labor to a mechanic's lien: Brown v. 
Wyman, 56-452. 

A person who furnishes and erects light
ning-rods attached to a house or other struct
ure is entitled to a mechanic's lien therefor: 
Harris v. Schultz, 64-539. 

A mechanic or material-man does not ac
quire a mechanic's lien upon property by do
ing work upon and furnishing material for a 
bidewalk upon a street in front of such prop
erty : Coenen v. Staub. 74-82. 

Where material is furnished for the erection 
of two buildings, and the person furnishing it 
is not able to designate what items were sold 
for one and what for the other, all the mate
rial being sold under a single contract for the 
two buildings, a lien on both buildings for the 
entire amount may be claimed: Bowman 
Lumber Co. v. Newton, 72-90. 

It is not necessary for plaintiff to designate 
either in his sworn statement of the account 
or in his petition the particular material which 
goes into each of two or more buildings for 
which material is furnished. It is, however, 
not thereby intended that a person furnishing 
material will be entitled to a lien upon one 
building for material which it is shown went 
into another; all that is intended is that, so 
far as the question is of any materiality to the 
defendant, the burden is upon him to show in 
what building the materials were used: Lewis 
v. Saylors, 73-504. 

To w h o m l ien a l lowed: Proof of per
formance of labor upon a building is sufficient 
to entitle a party to a lien; he is not required 
to show a special agreement that the labor was 
to be performed about that building. An im
plied contract will support a lien: Foerder v. 
Wesner, 56-157. 

A party should not be denied a lien for labor 
performed merely from the fact that, in addi
tion to the performance of the labor, he ren
dered services as overseer of the work: Foerder 
v. Wesner, 56-157. 

A laborer employed for days' wages in the 
construction of a railroad is entitled to a lie» 
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on the road for such wages: Moman v. Car- other as a part of the contract, while the lat ter 
roll, 35-22. undertook to satisfy a mortgage, held, tha t 

A subcontractor under a subcontractor is upon failure of the lat ter to satisfy the mort-
also entitled to a l ien: Mears v. Stubbs, 45-675. gage, the former could not claim a mechanic's 

Where a railroad is a uni t in every respect lien for the building of the house, the indebt-
except in its construction, a subcontractor who edness not being for the work or material, but 
builds only a p a i t of the road has nevertheless for failure to perform the contract wi th refer-
a r ight to a hen on the whole road : Brooks v. ence to the mor tgage : Brown v. Rodocker, 
Railway Co., 101 U. S., 443. 65-55. 

A creditor is not entitled to a lien for money M a t u r e of t h e i n t e r e s t : A mechanic's 

Eaid out for the use of a debtor, al though em- lien is an insurable interest : Carter v. llmn-

raced in the same account with charges for bolclt F. Ins. Co., 12-287. 
services rendered: Stubbs v. Clarinda, C. S.& A mechanic's lien is not an interest in real 
S. W. R. Co., 65-513. estate; it is the r ight to a remedy against the 

I n d e b t e d n e s s for w o r k o r m a t e r i a l : property whereby the real estate may be sub-' 
Where there was an exchange of property, jected to a specific lien for the payment of the 
and one party agreed to build a house for the c la im: Andrews v. Burdick, 62-714. 

3312. E x t e n t of l ien . 16 G. A., ch. 100, § 4. The entire land upon 
which any such building, erection, or other improvement is situated, including 
that portion of the same not covered therewith, shall be subject to all bens 
created by this chapter, to the extent of all the right, title and interest owned 
therein by the owner thereof, for whose immediate use or benefit such labor 
was done or things furnished, and when the interest owned in said land by 
such owner of such building, erection or other improvement is only a lease
hold interest, the forfeiture of such lease for the non-payment of rent, or for 
non-compliance with any of the other stipulations therein, shall not forfeit or 
impair such liens so far as concerns such buildings, erections and improve
ments, but the same may be sold to satisfy said lien, and be moved within 
thirtv days after the sale thereof by the purchaser. [C , '73, § 2140; E , 
§ 1854.] 

W h e r e defendants, lessees of a mill under prior to the claims of the chattel mortgagee, 
verbal lease for five years, put in machinery Although, as between lessor and lessee, such 
and fixtures, and afterward gave a chattel machinery and fixtures were chattel property, 
mortgage thereon, held, tha t the plaintiffs yet in connection wi th a leasehold interest 
who furnished such machinery, and filed their they were subject to t he l ien: Nordyke v. 
s ta tement within proper time, had a me- Hawkeye Woolen Mills Co., 53-521. 
chanic's lien upon such machinery, and were 

3313. Extent ot" lien on work of internal improvement. 16 G. 
A., ch. 100, § 5. And when such material shall have been furnished or labor 
performed, in the construction, repair, or equipment of any railroad, canal, 
viaduct, or other similar improvement, the lien therefor shall extend and at
tach to the erection, excavations, embankments, bridges, road-bed, and all land 
upon which the same ma}r be situated, including the rolling stock thereto ap
pertaining and belonging; all of which, except the easement or right of way, 
shall constitute the building, erection or improvement provided and mentioned 
in this statute. 

3314. P i l ing s t a t e m e n t . 16 G. A., ch. 100, § 6. Every person, whether 
contractor or subcontractor, who wishes to avail himself of the provisions of 
this statute shall file with the clerk of the district court of the county in which 
the building, erection or other improvement to be charged with the lien is sit
uated, a just and true statement or account of the demand due him after allow
ing all credits, setting forth the time when such material was furnished or 
labor performed, and when completed, and containing a correct description of 
the property to be charged with the lien, and verified by affidavit. Such veri
fied statement or account must be filed b̂ y a principal contractor, within ninety 
days, and by a subcontractor within thirty days from the date on which the 
last of the material shall have been furnished, or the last of the labor was per
formed. But a failure or omission to tile the same within the periods fast 
aforesaid, shall not defeat the lien, except against purchasers or incumbrancers 
in good faith without notice, whose rights accrued after the thirty or ninety 
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days, a* the case may be, and before any claim for the lien was filed; provided, 
that where a lien is claimed upon a railway, the subcontractor shall have sixty 
days from the last day of the month in which such labor was done or material 
furnished, within which to file his claim therefor. [0., '73. § 2137; E., § 1851; 
9 G. A., ch. 11.] 

What statement sufficient: A simple 
statement that a sum is elue the person claim
ing a lien is not the " statement or account" 
i equired by statute to be filed. It should show 
(no account whereon the demand is founded. 
The claim should show that the party is en
titled to a lien, and the nature of the demand, 
and the time when it accrued should therefore 
appear: Valentine v. Rawson, 57-179. 

It is not required that the name of the 
owner of the property against which the lien 
is claimed should be mentioned in the state
ment. Where the owner had died before tho 
filing of the statement for a lien, held, that the 
statement was sufficient if made out against 
the estate, though the names of the heirs own
ing the propertv were not mentioned: Welch 
v. McGrath, 59-519. 

Where the claim shows a contract between 
a contractor and the owner of property for the 
budding of a house thereon, and the purchase 
by the contractor of the lumber to be used in 
building the house and the furnishing of such 
lumber by the party claiming the lien, such 
claim sufficiently shows the use of the lumber 
in building the house: Ewing v. Folsom, 67-65. 

The statement for the mechanic's lien should 
contain a bill of particulars: Greene v. Ely, 2 
G. Gr., 508. 

If the bill of particulars is as definite as the 
circumstances of the case wfill allow it will bo 
sufficient: Mix v. Fly, 2 G. Gr., 513. 

If all the items constitute in fact parts of one 
account, that is, relate to one and the same 
transaction, respecting which the contract to 
furnish material was made, they may be in
cluded in one statement, although intermedi
ate balances may have been struck in the 
account: Lamb v. Hanneman, 40-41. 

One who furnishes material to a contractor 
to be used in making an improvement may 
make a claim in a single lien for all the mate
rial furnished for a single building, although 
the work performed by the contractor upon 
such building may be uneler different con
tracts. It would be a great hardship upon a 
subcontractor to require him to take notice of, 
and bear in mind at his peril, precisely where, 
in th>" eimstruction of a builtling and use of 
mate ial, one contract ends and the other be
gins. In such cases service of notice by sub
contractors made within thirty days after the 
furnishing of the last material is sufficient: 
Jones, etc.. Lumber Co. v. Murphy. 64-165. 

Applicat ion of paymen t s : Where aeon-
tractor, indebted to a lumber dealer on two 
accounts for material furnished for two differ
ent buildings on premises of distinct owners, 
made a payment which was at first applied 
by the creditor on one account, but afterward 
charged to the other, held, that it not appear
ing that the first application was made by 
mistake, the lien under the first account was 
ihereby released to that extent as to the prop
erty covered thereby, and was not revived by 

the subsequent change in the application: Chi-
cago Lumber Co. v. Woods, 53-552. 

W h a t pa r t of accoun t : Where the ac
count for material amounted to $800 and had 
been carried along with a reasonable contin
uity, and afterwards an item of $4.45 was 
charged more than sevon months after the 
other items, held, that such item was not to be 
deemed a part of the account: Gilbert v. 
Tharp, 72-714. 

Sufficiency of affidavit: An affidavit for 
a mechanic's lien commencing " A . B., agent 
for C. I)., being duly sworn, says that on, etc., 
he made a parol contract, etc., to furnish ma
terial, etc., for which he claims a mechanic's 
lien," etc., held suffie:ient to support a me
chanic's lien in behalf of C. D.: Lamb v. 
Hanneman, 40-41. 

Incor rec t s t a t emen t : The party filing the 
statement for the mechanic's lien should be 
helel to the strictest exercise of good faith, and 
if it appears that he has included within his 
statement items of account for which he is not 
entitled to a lien, for the purpose of securing 
a lien for such items, his entire claim for the 
lien should be rejected: Stubbs v. Clarinda, 
C. S. & S. W. R. Co., 65-513. 

Therefore, where items for money expended 
were included in an account in such way as to 
make it appear that they were for services 
rendered, held, that the plaintiff was not enti
tled to a lien, even for services which he had 
rendered: Ibid. 

Mistake in descr ip t ion of p r o p e r t y : 
The fact that in the statement a lien is claimed 
upon a larger tract of land than that owned 
by the person contracting for the improve
ment, but including the tract upon which the 
impiovement is made, and owned by the per
son making the contract, will not defeat the 
lien as to the property properly subject thereto: 
Bissell o Lewis, 56-231. 

A mistake in the description of the property 
in the account filed is not irremediable, and a 
lien may still be claimed by filing a new ac
count containing a correct description. The 
foreclosure of a lien misdescribing the prop
erty will not so merge the account but that it 
may furnish the basis for a claim for a lien 
upon the property for which the material was 
furnished : Gray v. Dunham, 50-170. 

As a failure to file a statement does not de
feat a lien except as against purchasers and in
cumbrancers, such statement, even if filed, 
will not limit the right of recovery against the 
person with whom the contract is made: Neil-
son v. Iowa Eastern R. Co., 51-184. 

Where the filing of a statement is not nec
essary to a lien, the filing of an incorrect state
ment will not defeat i t : Bissell v. Lewis, 56-
231. 

The description of the property to be charged 
as "thirty lengths of corn-cribbing at Mills 
Station," held too indefinite: Moose v. Bil
ling sly, 74-51. 
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W h o m a y file s t a t e m e n t : The holder of 
a claim which is in his hands may constitute 
the foundation of a lien, or one bound by a 
contract to furnish labor or material, may do 
all things necessary to enforce the lien allowed 
by l aw; therefore, held, tha t where a firm 
made a contract to furnish, and did furnish, 
materials, and a part of the members of the 
firm afterward transferred their interest in 
the partnership to others, one of such mem
bers hael authority, in the name of the origi
nal firm, to perfect the lien for the material so 
furnished, and the assignee of such firm 
migh t enforce the lien thus perfected: Ger
man Bank v. Schloth, 59-316. 

An assignee for the benefit of creditors may 
enforce a mechanic's lien existing in favor of 
t he assignor: Ibid. 

Whether a s tatement filed subsequently to 
the assignment of the claim, but in the name 
of the assignor, would be sufficient, qucere: 
Ford v. Independent Dist., 46-294. 

M e t h o d of f i l i ng : Under the statutory 
provisions for filing, requiring the clerk to 
make an abstract of the statement in a book 
by him to be kept for that purpose and prop
erly indexed, held, tha t the requirement that 
the clerk's abstract shall contain the name of 
the person against whose property the lien was 
fileel amounts to no more than that it shall 
contain the name of the pen-son against w h o m 
the account is filed anel the claim for the lien 
is maele, and it does not require, by inference, 
tha t the claim shall state the name of the 
owner of the property against whom the lien 
is claimed: Welch v. McGrath, 59-519. 

Therefore, held, tha t where the person 
against whom the lien existed was dead the 
claim for a lien was properly filed against the 
administrator of the estate without naming 
the heirs who were the owners of the property 
against whom it was sought to establish a l ien: 
Ibid. 

Where it appears by the signature of the 
clerk that the claim is fileel, and by a ju ra t to 
the claim that the person thus filing it is the 
cletk of the district court, it is sufficiently 
shown that the claim is filed in the district 
cour t : Ewing v. Folsom, 67-05. 

T i m e for* f i l ing s t a t e m e n t : The proviso 
that , where a hen is claimed upon a railway, 
a subcontractor shall have sixty days from the 
last day of the month in which the labor was 
performed or ma! erial furnished in which to 
file his claim for a lien, means that he shall 
have sixty days from the last day of the cal
endar mou th : Sandval v. Ford, 55-461. 

But this distinction between railroad sub
contractors and others as to t ime for filing 
claims does not release the former from the 
other provisions oi the statute as to the t ime 
M i! bin which such subcontractors must serve 
noixcc u„ , i the owner of tho filing of their 
claims: Ibid. 

The t ime for filing s tatement in order to 
effect notice is i.et within ninety days i rom 
the time of each item OL work eione or material 
furnished, hut i rom the time of completion of 
itie entire contract: Jones v. Swan. 21-181. 

Where a lien is claimed on the ground that 
material furnished « a s used in a particular 
building within ninety days prior to the l ime 
of asserting [lie lien, such claim cannot be en

forced against the purchaser of the property 
without proof tha t the material was used in 
the particular building as claimed: Roose v. 
Billingsly, 74-51. 

T h e s t a t u t e of l i m i t a t i o n s begins to run 
from the expiration of the thir ty or ninety 
days allowed by statute for the filing of the 
statement for a lien, whether the statement be 
filed within that t ime or no t : Squier v. Parks, 
56-407; Dimmick v. Hinklei/, 57-757. 

F a i l u r e t o fi le a s t a t e m e n t does not de
feat the lien as against the owner: Kidd v. 
Wilson, 23-464; Taylor v. Burlington, C. R. 
<&M. R. Co., 4 Dillon, 570. 

An incumbrancer acquiring a lien upon the 
property within the ninety days allowed for 
filing a statement for a lien takes subject to 
the mechanic's lien, though no statement 
thereof has been previously filed; unti l the 
expiration of the ninety days no record notice 
of a mechanic's lien is necessary: Evans v. 
Tripp, 35-371; Lamb v. Hanneman, 40-41. 

J u d g m e n t l i e n : Failure to file a statement 
for a lien within the ninety days allowed by 
s ta tute will not defeat the lien as against a 
judgment creditor whose judgment was ren
dered after the commencement of the improve
ment and before the expiration of the ninety 
days : Curtis v. Broadwell, 66-662. 

N o t i c e : By failing to file his claim within 
the time provided by statute, the claimant 
loses his preference or priority over a pur
chaser or incumbrancer whose rights have ac
crued subsequently to the time within which 
the statement is directed to be filed, and who 
had no actual notice of the claim: Noel v. 
Temple. 12-276. 

H o t i e e t o officer of c o r p o r a t i o n : A cor
poration purchasing a railroad at a foreclosure 
sale, held not to be affected with a notice of 
the claim for labor and material furnished 
prior to the mortgage under which the sale 
was had, but which had not been filed as a 
lien, although such claim appeared on the 
books of the receiver of the road, who after
wards became an officer of the corpe'ration 
purchasing: Bear v. Burlington, C. It. & M. 
R. Co., 48-619. 

B u r d e n o f p r o o f : As between a par ty 
claiming a mechanic's lien, who has not filed 
his statement unti l after the expiration of the 
ninety days allowed therefor, and a prior 
mortgagee whose mortgage was not executed 
unt i l after the expiration of such period, the 
burden of proving tha t the mortgagee had no
tice a t the t ime of taking his mortgage of the 
existence of a mechanic's lien is upon the per
son claiming such l ien: Hoskins v. Carter, 66-
638. 

So a person claiming a mechanic's lien upon 
an open account has the burden of showing 
tha t his statement was filed within the ninety 
days, or that the mortgagee taking his mort
gage after the expiration of the ninety days 
had notice at the t ime of the execution of the 
mor tgage: Ibid. 

P u r c h a s e r for v a l u e : A lien filed after 
the expiration of the ninety days cannot be 
enforced against one purchasing after the 
ninety days without notice, even though he 
has maele no actual payment, but only exe
cuted his note for t he purchase price; Weston 
v. Dunlap, 50-183. 
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3315. Notice by subcontrac tor . 16 G. A., ch. 100, §7. To preserve 
his lien as against the owner and to prevent payments by the latter to the 
principal contractor or to intermediate subcontractors, but for no other pur
pose, the subcontractor must, within the thirty days as provided in section six 
[§ 3314] serve upon such owner, his agent or trustee, a written notice of the 
filing of said claim, which notice» may be served by any sheriff or constable, 
or other person; and if the party to be served, his agent or trustee, is out of 
the county wherein the property is situated a return of that fact by the officers 
shall constitute sufficient service from and after it is filed with the clerk. Cut 
the lien ot the subcontractor may at any time be vacated and discharged by 
the owner, contractor, or intermediate subcontractor, filed [filing] with the 
clerk of the said district court a bond in twice the amount of the sum for 
which the mechanic's lien is claimed and tiled with two or more sureties to be 
approved by the clerk, conditioned for the payment of any sum for which the 
mechanic may obtain judgment upon the demand of which such statement or 
account has been filed. But if no claim for a lien is filed within the periods 
hereinbefore provided and the notice thereof is not served, or if such thing 
being done and the bond as above provided is filed, then the owner or con
tractor may thereafter proceed, make payments and adjust their claims, with
out regard to the lien of the subcontractor, and nothing in this act contained 
shall be construed to require the owner to pay a greater amount or in any 
other manner, or at earlier dates than those provided in his contract. But the 
liens created by this act are for the full enforcement thereof for the use and 
benefit of the holders of said liens. [0-, "?3> § 2131; 15 G. A., ch. 49; 13 G. A., 
eh. 140, § 1.] 

The provisions of the statutes requi r ing 
notice to the owner by the subcontractor are 
intended to protect the owner from the pay
ment of any sum greater than tha t con
templated in his contract. The lien of the 
subcontractor can be enforced against any 
sum due from the owner at the t ime of service 
of the notice provided for or thereafter becom
ing due under the contract : Cutler v. McCor-
mick, 48-406; Brooks v. Railway Co., 101 TJ. 
S., 443. 

Such notice should be in wr i t ing: Jeure v. 
Perkins, 29-262. 

A laborer employed by a subcontractor can
not enforce a hen except so far as the con
tractor may be indebted to the subcontractor, 
even though the owner be still indebted to the 
contractor: Utter v. Crane, 37-631. 

In the absence of an averment tha t some
th ing is due from the subcontractor to the 
laborer claiming a lien, the latter cannot re-' 
cover m an action to foreclose his mechanic's 
lien as against the owner : Stubbs v. Clarinda, 
C. S. & S. W. R. Co., 62-280. 

The owner cannot be made liable to a sub
contractor in any other manner than he is, 
under his contract, liable to the principal con
tractor, and if, by his contract, the indebted
ness is to be satisfied in property, the sub
contractor is bound by such a r rangement : 
Kilbourne v. Jennings, 38-533. 

Where the contract between the owner and 
contractor stipulates that a claim by the owner 
agaia i t the contractor for professional services 
shall bt accepted as pa i t payment on such con
tract , such agreement is binding upon the sub
contractor : HwiiVj c. Folsom, 67-65. 

Where the contiactor has the r ight under 
his contract to take note and moitgage in part 
payment of his claim, and does so, the sub

contractor cannot claim a lien inconsistent 
with the exercise of such a r ight by the cent-
t ractor : Jones, etc., Lumber Co. v. Murphy, 
64-165. 

If the principal contractor by the te rms of 
his contract is entitled to compensation in full 
before the work is completed, and this com
pensation is fully paid to him before tha t t ime, 
and wi thout any notice of claims for liens, no 
liens can be enforced against tne property 
owner or the proper ty : Roland v. Centerville, 
M. & A. R. Co.. 61-380; Nash v. Chicaio, M. 
& St. P. R. Co., 62-49. 

If a subcontractor stand by anel permit t he 
owner to make full payment to the contractor 
without asserting his claim he will be es-
tonped from afterward setting up a claim for 
a l i e n : Vi eland r. FJIsn-orUi,11-'M~. 

The subcontractor is chargeable with notice 
of the contract between the owner and the 
piincipal contractor, and is bound by any pay
ments made, even within the th i r ty days given 
him by s ta tute to file his lien, if such pay
ments are made according to the te rms of the 
contract : Stewart v. Wright, 52-335. 

But when the contract between the owner 
and contractor provides tha t subcontractors 
shall be paid by orders d rawn by the contractor 
on the owner, and the owner knows tha t 
subcontractors have furnished matei ia l , he is 
liable for any liens of subcontractors of which 
he is duly liotifietl before tho expiration of thc-
thir ty davs, al though previous to the expira
tion of tha t period he has paid the cr r tractor 
without actual knowledge of the in lebteii-
nc-s of the contractor to such subcontractor: 
'Winter v. Hudson, 54-3"6. 

Where an owner seeks to escape liability to 
a subcontractor of whose claim he ha» notice 
within the th i r ty days, on the ground that , 
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before notice of such claim, he had settled 
with such contractor in accordance with the 
terms of his contract, the question as to 
whether he is to be protected in having made 
such settlement with the contractor is deter
mined by whether he could probably, in the 
exercise of reasonable diligence, have discov
ered tha t the subcontractor was entitled to a 
l ien; and where it appeared that tho owner 
knew that the contractor hael to buy material, 
a l though he did not know from whom he 
bought it, held, tha t if he might have ascer
tained that fact from inquiry, he should have 
done so, and would not be protected: Gilchrist 
v. Anderson, 59-274; Martin v. Morgan, 64-
270. 

I t appearing tha t the owner of property be
fore making the last payment under a con
tract had knowledge that the contractor had 
procured the materials used from the plaintiff, 
held, tha t as such owner could, in the exercise 
of ordinary care, have obtained knowledge of 
plaintiff's claim by inquiring whether the 
material had been paitl for, the subcontractor 
might have his lien for materials furnished: 
Fay v. Orison, 60-136. 

The court, liberally construing tho s tatute so 
as to protect the owner, who in gooel faith p.ays 
the contractor within the thir ty days in ac-
corelance with the agreement between them, 
lias held that such payment to the contractor, 
maele without knowledge of the claim of the 
subcontractor, will defeat the lien of the la t ter ; 
but that if payment is made within the thirty 
days, with knowledge of the subcontractor's 
claim, even though such knowledge be merely 
through verbal notice, the lien of the subcon
tractor is not defeated: Andrews r. Burdick, 
62-714. 

Delay in the completion of the work under a 
contract, with acquiescence of the owner, will 
delay the time of the payment until the work 
is done and accepted. Where the contract 
provides for payment at the completion of the 
work, in case no time is fixed for payment, 
the price becomes due when the building as 
contracted is completed and accepted: Ibid. 

Notwithstanding no notice has been served 
by the subcontractor before payment under 
the contract, and within the thir ty days, the 
owner is not justified, if lie has knowledge of 
t he labor and material having been furnished 
by a subcontractor, or has knowledge of facts 

had procured material from some person un
known unless it is stipulated in the contract 
that he has a right to pay liens of subcontract
ors or material-men: Fuller ton Lumber Co. v. 
Osborn, 72-472. 

I t is immaterial whether such payment is 
made directly to the contractor or to other sub
contractors who might establish liens if they 
had not been paid : Ibid. 

After the expiration of the thir ty days, if no 
notice be served upon the owner by a subcon
tractor, he may, of course, proceed to pay off 
the contractor, whatever his knowledge may 
be as to the claims of such subcontractor, for 
he will be justified in assuming that the right 
to the lien is waived : Jones, etc., Lumber Co. 
v. Murphy, 64-105. 

Where a contractor is under obligation to 
pay ail subcontractors, and the owner has pn id 
such contractor in I'ud according to the con
tract, a subcontractor who has served no 
notico of claim for a lien upon the owner 
until after tne settlement and expiration of 
the t ime given by statute cannot recover from 
such owner : Robinson v. State Ins. Co., 55-
489. 

If the owner is not served with " written 
notice of the filing of said c la im" he is not 
affected iherebw, whatever notico he may have 
otherwise: Lounsbury v. Iowa, M. & N. P. R. 
Co., 49-255. 

Where a subcontractor undertakes to en
force a lien against the owner he should show 
in his petition such indebtedness ou the part 
of the owner to the contractor, either at the 
t ime the subcontractor's account commenced, 
or later, as will justify a court in decreeing a 
lien: Martin v. Morgan, 64-270. 

Where the contractor gave bond for tho dis
charge of his contract, anel the owner paid him 
in full before the expiration of the time for 
filing liens by subcontractors, and was alter-
vvarcls compelled to pay additional sums to 
satisfy such liens, held, that the owner could 
not recover such additional sums from the 
sureties on the contractor's bond, for the rea
son tha t the owner was guil ty of laches in 
paying the contractor unti l the time for filing 
subcontractor's liens had expired: Lucas 
County v. Roberts, 49-159. 

A failure to give a copy of the settlement to 
the owner and contractor at the time of per
forming the work, as required by a former 

which should put him upon inquiry in making . s tatute, would not defeat the laborer's lien, 
payment, and he is not thereby relieved from 
liability to tho subcontractor: Otlimerv. Clif
ton, 69-656; Chicaao Lumber Co. v. Woodside, 
71-359. 

Where payments are made in strict accord
ance with the contract prior to the filing of 
the lien by a subcontractor or material-man, 
or service of notice that a lien is claimed, the 
owner is not liable for material purchased 
merely upon knowledge tha t .the contractor 

3316. Subcontractor's claim, after thirty days. 16 G. A., ch. 100, 
§ 8. A subcontractor may at any time after the expiration of said thirty days, 
file his claim for a mechanic's lien, with the clerk of the district court, as 
hereinbefore provided, and given written notice thereof to the owner, his 
agent or trustee, as provided in section seven [§ 3315], and from and after the 
service of such notice his lien shall have the same force and effect, and be 
prosecuted or vacated by bond, as if filed within the thirty days; but shall be 

the filing of the claim for a lien, which in
cludes a copy of the statement, being- sufficient 
notice to t h e m : Bundy v. Keokuk & D. M. R. 
Co., 49-207. 

Under t he same statute, also, held, tha t a 
lien claimed by a subcontractor upon the mak
ing and giving to the owner of his own state
ment could not be enforced when it appeared 
that the contractor hael not refused to make 
such s ta tement : Mcars v. Stubbs, 45-075. 
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enforced against the property or upon the bond, if given by the owner only 
to the extent of the balance due from the owner to the contractor at the t ime 
of the service of such notice upon the owner, his agent or trustee. But if in 
such case the bond is given by the contractor or person contracting with the 
subcontractor filing the claim for a lien, such bond shall be enforced to the 
full extent of the amount found due the subcontractor. [C , '73, §2133; 15 
G. A., ch. 49; 13 G. A., ch. 140, § 1.] 

See notes to preceding section. 

3 3 1 7 . P r i o r i t y . 16 G. A., oh. 100, § 9. The mechanic's lien provided for 
by this statute shall take priority as follows: 

First. As between persons claiming- mechanic's liens upon the same prop
erty, according to the order of the filing of the statements and accounts there
for. 

Second. They shall take priority to all garnishments upon the person of 
the owner for the contract debt, made prior or subsequent to the commence
ment of the furnishing of the material or performance of the labor, without 
regard to the date of filing- the claim for mechanic's lien. 

Third. They shall be preferred to all other liens and incumorances which 
may be attached to or upon such building, erection or other improvements, or 
either of them, and to the land upon which they are situated, made subse
quent to the commencement of said building, erection or other improvement. 
Provided, that the rights of purchasers, i n c u m b r a n c e r s and other persons, 
who acquire interests in good faith for valuable consideration, and without 
notice after the expiration of the time for filing claims for liens as provided 
in section six [§ 3314], shall be prior and paramount to the claims of all con
tractors or subcontractors, who have not, at the date such rights and interests 
were acquired, filed their claims for mechanics' liens. 

Fourth. The liens for the things aforesaid or the work, including those for 
additions, repairs and betterments, shall attach to the buildings, erections or 
improvements for which they were furnished or done, in preference to any 
prior lien or incumbrance or mortgage upon the land upon which such erec
tion, building, or improvement belongs, or is erected or put. If such material 
was furnished or labor performed m the erection or construction of an original 
and independent buifding, erection, or other improvement commenced since 
the attaching or execution of such prior lien, incumbrance, or mortgage, the 
court may in its discretion order and direct such building, erection, or improve
ment to be separately sold under execution, and the purchaser may remove 
the same within such reasonable time as the court may fix. But if in the dis
cretion of the court such building should not be separately sold, the court 
shall take an account and ascertain the separate values of the land, and the 
erection, building, or other improvement, and distribute the proceeds of sale so 
as to secure to the prior mortgage or other lien, priority upon the land, and to the 
mechanic's ben, priority upon the building, erection, or other improvement. 
If the material furnished or labor performed was for addition to, repairs of, or 
betterments upon buildings, erections or other improvements, the court shall 
take an account of the values before such material was furnished or labor per
formed, and the enhanced value caused by such additions, repairs, or better
ments, and, upon the sale ot the premises, distribute the proceeds of sale so as 
to secure to the prior mortgage or lien priority upon the land and improve
ments as they existed prior to the attaching of the mechanic's lien, and to the 
mechanic's lien priority upon the enhanced value caused by such additions, re
pairs or betterments. In case the premises do not sell for more than suffi
cient to pay off the prior mortgage or other lien, the proceeds shall be applied 
on the prior mortgage or other liens. [ C , '73, §§ 2139-41; K., §§ 1853-5; C , 
'51, § 981.] 
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L i e n c o v e r s e n t i r e s t r u c t u r e : Liens for 
material furnished or labor performed in the 
erection of a building at tach in their order 
upon the whole structure, and not upon the 
particular part of the work performed or ma
terial furnished. So. if machinery is fur
nished to be attached to and used in the build
ing, the person iurnishing it acquires a lien 
upon the whole improvement, and does not 
retain a separate lien upon the machinery: 
JSgwtable L. Ins. Co. v. Stye, 45-615. 

L e a s e h o l d i n t e r e s t : Where plaintiff fur
nished machinery to defenelant to be attached 
to and used in connection with real prop
erty, of which defendant had possession under 
a verbal lease for five years, held, tha t plaint
iff was entitled to a mechanic's lien on such 
interest, including the machinery, and might 
enforce such lien against an incumbrance ex
ecuted within the ninety days after furnishing 
the machinery: Nordyke & Mormon Co. v. 
Hawkeye Woolen Mill's Co., 53-521. 

As to rights of lessor where a lien is sought 
to be enforced on improvements made by 
lessee, see Oswald v. Buekholz, 13-506, de
cided under former statutory provisions. 

P o r t i o n of r a i l w a y l i n e : Where a con
tract tor material was for a projected line, a 
par t only of which was constructed, and al ien 
was claimed only on that part, lield. tha t the 
road v\ as not in such sense an entirety as that 
a lien on that part constructed might not be 
g ran ted : Nedson v. Iowa Eastern R. Co.. 5 1 -
184. 

P r i o r i t y o v e r c h a t t e l m o r t g a g e : Where 
defendants, lessees of a mill under verbal lease 
for five years, put in machinery and fixtures, 
and afterward gave a chattel mortgage 
thereon, held, tha t the plaintiffs who fur
nished such machinery, and filed their state
ment within proper time, had a mechanic's 
lien upon such machinery, and were prior to 
the claims of the chattel mortgagee. Al
though, as between lessor and lessee, such 
machinery and fixtures were chattel property, 
yet in connection with a leasehold interest 
thej- were subject to the lien: Nordyke & Mor
mon Co. v. Hawkeye Woolen Mills Co., 53-
521. 

M o r t g a g e : Priority of a mechanic's lien 
over the hen of a mortgage cannot be main
tained unless it appears that the person with 
whom the contract was made was the owner 
of the property. Proof of possession alone 
will not be sufficient: Dierks v. Walrod, 66-
354. 

I n t e r e s t a n d a t t o r n e y s ' f ee s : Where the 
contract on which a lien is claimed does not 
provide for interest or attorneys' fees, the par
ties cannot enter into a contract covering such 
i tems which shall be binding upon a mortgage 
executed after the lien attaches and prior to 
the making of such supplemental contract : 
Bissell v. Lewis, 56-231. 

V e n d o r ' s l i e u : If a par ty goes into posses
sion ol property subject to a vendor's lien, a 
mechanic's hen for material subsequently fur-
nisheei for improvements does nt>t take prior
ity of the hen of the vendor: Logan v. Taylor, 
20-297. 

Under a s tatute giving priority to the 
mechanic's lien as to the improvements, a 
vendor's lien for purchase money takes prior

i ty as to the land, bu t as to the building erected 
is inferior to the mechanic's l ien: Stoekwell v. 
Carpenter, 27-119. 

A mechanic's lien does not acquire priority 
over a mortgage given in renewal of a vendor's 
lien held prior to the time tha t the mechanic's 
lien accrues: Thorpe v. Durban, 45-192. 

M e r g e r of l i e n : If the holder of a mechan
ic's lien buys in the property at judicial sale 
under his judgment on such lien, the lien is 
not merged so as to render it subordinate to an 
intervening mortgage: Delaware R. C. Co. v, 
Darenport & St. P. R. Co.. 46-406. 

W h e n tho lien a t taches : Tho mechanics 
lien attaches at the commencement of his 
work, and the t ime for notice expires ninety 
days from the conclusion thereof: Jones v. 
Swan, 21-181: Delaware R. Const. Co. v. Dav
enport & St. P. R. Co., 40-406, 413. 

T h e c o m m e n c e m e n t of a building is the 
first work done upon tho ground which is 
made the foundation thereof, and is to form 
par t of the work suitable and necessary for its 
construction: Conrad v. Starr, 50-470. 

P r i o r i t y o v e r l i e n s a c q u i r e d d u r i n g 
p r o g r e s s of w o r k : The mechanic's lien 
dates from the day that he commences work 
under his contract, or furnishes material, and 
attaches for all the work done and material 
furnished uneler such contract, whether before 
or after liens subsequently acquired by third 
persons, provided tho work or delivery was 
commenced before: Monroe v. West, 12-119. 

A mechanic's lien may at tach under a con
tract to complete a partially erected building, 
which shall be superior to a prior mortgage 
executed upon the premises at a t ime when 
the building is in an incomplete condition: 
Bissell v. Lewis, 56-231. 

A mechanic's lien has priority over a mort
gage which was executed subsequently to the 
commencement of any builtling, erection or 
other improvement, though the particular 
work for which the lien is claimed was subse
quent to such mortgage: Neilson v. loiva 
Eastern R. Co., 44-71; Taylor v. Burlington, 
C. R. & M. R. Co., 4 Dili on, 570 ; Myer v. Con
struction Co., 100 U. S., 457; Brooks v. Rail
way Co., 101 U. S., 443; Meyer v. Hornby, 101 
U . S . , 728. 

The statement being filed within ninety days 
from the furnishing of the last item, the whole 
being furni°hetl under one contract, a lien ac
crues binding the property, as against the 
mortgagee, few all the material furnished 
under the contract from the time of the fur
nishing of the first item, and such lien will be 
prior to a mortgage executed after the fur
nishing of the first i t em: Iowa Mortgage Co. 
v. Shanquest, 70-124. 

Where one mortgage was executed less than 
ninety days after the last i tem, and a suese-
quent mortgage more than ninety days after 
such item, the last mortgage was held to be 
the first lien to the extent of the mechanic's 
lien, the measure of the rights of the first 
mortgage being a lien upon the property after 
the satisfaction of the mechanic's l ien: Gilbert 
v. Tharp, 72-714. 

L i e n u p o n i m p r o v e m e n t s : Under the 
provision that the hen should at tach to the 
building, erection or improvement for which 
they were furnished or done, in preference to 
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any prior lien or incumbrance upon the land liens. I t seems tha t the same would be t r u e 
upon which the same was erected or put, anel under the Code, a l though the proceedings t o 
that the person enforcing the lien might have enforce a mechanic's lien are now to be b rough t 
the building, erection, or other improvement in equi ty : Brodt v. Rohkar, 48-36. 
sold under execution, held, tha t the word ini- One asking the sale and removal of a buiJd-
provement there used referred to an independ- ing has the bin den of showing tha t it w m ' d 
ent er^c'ion upon the land, and not to an ad- be proper, in view of all the c i rcumstances : 
dirijn T betterment of the building, anel t ha t Miller v. Seal, /1-392. 
the lien for such addition or betterment was Where the mechanic's lien at taches to tho 
subject to a prior mortgage on the premises: lanel as well as the building', and there Is no 
Getchell v. Allen, 34-559; O'Brien v. Pettis, 42- prior incumbrance, it is the right of 111.--owner 
293. to have the whole property sold for t he satis-

And that a par ty furnishing material, etc., faction of the debt so tha t he may have o,>-
for tiie repair and enlargement of a building portuni ty of redeeming as in other cases of 
would get a lien subject to any liens already sale of real property, and it is error in such 
existing thereon, even though but little of the case to order the side of the building alone, 
original building remained: Equitable L. Ins. a u d i t s removal from the premises: Early v. 
Co. v. Slye, 45-615. Burt, 68-716. 

Under the same statute, held, tha t a med ian - Where a party had two liens, one prior and 
ic"s lien for repairs, such as new piers and the other equal to ?< lien held by another, and. 
abutments in a railroad bridge, which become forecloseu, making tiie other lienhoic.er a 
integral parts of the road, would not at tach to party, and it was decreed tha t the piaiutiiT 
such bridge, piers, etc., as prior to a mortgage should take the property, if not retieein^d, 
previously given on the whole road: Bear v. subject to the other lien, held, tha t the other 
Burlington, C. R. & M. R. Co., 48-619. lienholder should have the same r ight to re-

If a prior mortgage applies to land, rolling deem, anel for the same time, as if not made a 
stock and buildings of a railroad, any lien of party, and that the lattei had not a rignf to 
mechanics or material-men for repairs at- elect, instead-of redeemirg , to claim a pro-
taches from the time repairs are begun, and portionate share of the amount for which the 
attaches against the prior mortgagee at the property was sold above the amount of the 
same time as against the owner. Repairs on first lien, the pleadings not being framed wi th 
a completed railroad do not give rise to a lien a view to such relief: Phelps v. Pope, 53-691. 
which will override a prior mor tgage: Taylor Sale upon execution against a lot and the 
v. Burlington, C. R. & M. R. Co., 4 Dillon, building thereon, under a judgment on a me-
570 and 579. chanic's lien, held improper where the lien was 

The statutory provision for a lien upon im- upon building alone: Wilson v. Renter, 29-176 
provements superior to the lien of a prior A p p o r t i o n m e n t : If the premises do not 
mortgage upon the land has no application sell for more than enough to pay for the prior 
where the mortgage has been foreclosed and mortgage or other lien, the account ing or dis-
the premises sold thereunder before the ma- tribution of proceeds of sale is not required, 
terials for which the lien is claimed have been and the entire proceeds are to be applied to t he 
furnished; in such case the statutory r ight to prior l ien: German Bank v. Sclilolh, 59-316; 
redeem is the only r ight which can be en- Miller r. Seal, 71-392. 
forced: Shepardson v. Johnson, 60-239. W e r e it not for the provision giving the me-

The provision giving priority of lien as to chanic's lien priority as to the xmpro\ ement , 
improvements, held not to be limited in its ap- and providing for an apportionment of the 
plication to cases where improvements are proceeds, whore the court does not deem it ex-
made by a tenant on leased premises: Stock- podient to allow the removal of the building 
well v. Carpenter, 27-119. or improvement, a prior mortgage would pre-

Sa l e a n d r e m o v a l of i m p r o v e m e n t s : vail in all cases against a subsequent tne-
Under a s tatute providing for enforcing the chanic's lien for buildings or improvements , 
priority of a mechanic's lieu as to the improve- which become a part of the realty, under t he 
ment by sale and removal, tha t is the only plain language of the statute. The same rule 
method allowed, and if the na ture of the im- applies alike to improvements, bet terments or 
provement is such tha t it cannot be removed, additions to buildings, anel to new and inde-
the lien of the mechanic must be postponed to pendent structures, and if the amount for 
that of prior incumbrances upon the l and : which the property sells does not exceed the 
Conrad v. Starr, 50-470. amount of the lien of the prior mortgage, no 

Where, in a suit to foreclose a mortgage, cer- apport ionment between the mortgagee and the 
tain parties were made defendants who had holder of a mechanic's lien is required: Curtis 
mechanics' liens upon buildings erected sub- v. Broudwell, 60-662. 
sequeiitly to the giving of the mortgage, and In a case where the s tatute provided for en-
where the rights oi all the pai lies accrued under forcenienf of the mechanic's lien as a superior 
the Revision, by which the rights ot the holder claim on the improvement as against a prior 
of a iB^chamc's lien were to be determined by mortgage upon the land only by removal of 
an action at law, held, that it was erroneous to the improvement, held, tha t it was error to 
decree a sale of the land and buildings to- decree the sale of the property as an entirety 
gether and the payment of a certain portion of and the apportionment of the proceeds: First 
the proceeds to the holder» of the mechanics ' Nat. Bank v. Elmore, 52-541. 

3318. Definition of " o w n e r . " 16 G. A., ch. 100, § 10. Every person 
for whose immediate use or benefit any building, erection, or other improve
ment is made, having the capacity to contract, including guardians of minors, 
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or other persons, shall be included in the word " owner " thereof. [C , '73, 
§ 2144; K., g 1866; C , '51, § 982.J 

A party in jjossession under cotitiact of pur- Stockwell v. Carpenter, 27-119. And see notes 
chase, or a bond for a eleed, is an "owne r " as to § 3311. 
here contemplated: Monroe v. West. 12-119; 

3319. Definition of "subcontractor." 16 Q. A., ch. 100, § 11. All 
persons furnishing things or doing work provided for hv this act shall be con
sidered subcontractors, except such as have therefor contracts directly "with 
the owner, proprietor, his agent or trustee. [C , '73, § 2146; K.., § 1871.] 

A laborer employeel by a subcontractor, to the contractor. The rights of the parses in 
when the latter has been paid in full by the such cases are the same as though the sub
contractor, cannot enforce a lien against the contractor had contracted directly with the 
owner, although such owner be still indebted owner : Utter v. Crane, 37-631. 

3 8 2 0 . L i e n ; h o w enfo rced . 16 G. A., ch. 100, § 12. Any person hav
ing filed a claim for a lien by virtue of this chapter, may at once bring suit to 
enforce the same, or upon imy bond given in lieu thereof, in the district [or 
circuit) court of the county wherein the property is situated. [C , '73, § 2142; 
R., § 1856; 15 G. A., ch. 44.] 

F o r e c l o s u r e ; p e t i t i o n : A mechanic's lien In an action to foreclose a mechanic's lien 
should not be decreed where the pleadings against the mains, etc.. of a water company, 
contain no averment that plaintiff furnished the city is a necessary pa r ty : Harrison, etc., 
material or performed work lor or upon the Iron Co. v. Council Bluffs Water Works Co., 
improvement, or tha t anything is d u e : Roberts 25 Fed. Rep., 170. 
v. Campbell, 59-675. Where, as in the above case, the contract 

• R e d e m p t i o n : A par ty who is entitled to a was maele with a construction company, and 
lien at the time ot the foreclosure of a previ- assigned to the water company, held, that the 
ous lien, anil is not made party to such fore- construction company was not a necessary 
closure, may maintain an equitable action to pa r ty . Ibid. 
redeem from such prior lien ; and this is t rue Where the holder of a lien prior to the me-
al though the claim for a lien be not fileel be- chanic's lien was made a party to the fore-
fore the bringing of the action to foreclose the closure thereof, held, tha t plaintiff should 
prior lien. So held where the action to fore- have been required to pay off such prior lien 
clooe was brought within the ninety days in free from costs before proceeding with the sale 
which the mechanic might have Sled his lien, of the property, and in the event of failure to 
and his iien was afterward filed within the pay within a t ime to be named the lien should 
ninety days : Jones v. liarlsock. 42-147. have been declareel barred: Millard v. West. 

J o i n d e r of a c t i o n s : I t is improper in an 50-616. 
action on a promissory note to allow an amend- T i m e for b r i n g i n g a c t i o n : Under a stat-
ment joining therewith an action to foreclose uto requiring that action to enforce a mechan-
a mechanic's hen. and in such case plaintiff ic's lien be brought by tho person claiming it 
may be required to elect on which cause of within thir ty days after service upon him of 
action he will proceed, or on his failure to do notice by owner or contractor requiring him to 
so the amendment may be stricken from the so proceed, held, tha t where an a t tempt to com-
Ides: Sweetzir v. Uarwiek, 67-488. ineuce action within the thirty days was made, 

P a r t i e s : Where the owner of property on but the steps taken were not sufficient by rea-
which there is a mechanic's lion conveys it, son of defect in the notice of the action, an-
ta ldng a mortgage to secure t r e purchase other notice served after the expiration of the 
money, and dies, his administrator and not thir ty elays. to which defendant appeared, 
the heir is the proper party defendant to a pro- would not constitute a compliance with the 
ceeding to enforce the lien. Where suit was statutory requirement, and a lion could not be 
brought to enforce a mechanic's lien against established m such act ion: Jones, etc., Dum-
property w hicfi had been conveyed by the ber Co. v. Boggs, 63-589. 
owner subject to the lien, and a moitgage was C h a n g e of s t a t u t e : Where the statute as 
taken for the purchase mone„», the aduiinis- to the mode of enforcing mechanics ' l iens was 
Irator of the grantor, being party defendant, changed, held, tha t liens arising prior to the 
held, tha t judgment in that action woulrl estop change should be enforced in accordance with 
such administrator from selling tiie property the previous s t a tu te : Brodt v. Rohkar, 48-36; 
under a juelgmenf of foreclosure of the junior Com ad v. Starr, 50-470. 
mortgage, he having failed to assert the rights E v i d e n c e : Where , in the statement and 
of a uiortgt ge in t'ti aciion erfoicirig the me- affidavit filed for the purpose of preserving a 
chanic's hen : Shields v. Keys, 24—298. mechanic's lien, it was alleged that the briki-

The owner oi the properly is a necessary ings upon which the labor was performed 
par ty to an action to toieclose a mechanic's were situated on certain described lands, and 
ben : Keller v. Tracy, 11-530. tha t the peison against whom the hen was 

The principal contractor is a necessary de- c-auned owned said lands, and in an action to 
fondant in an action by subcontractor against foreclose such lien such allegations were de-
owner : Vreeland v. Ellsworth, 71-347. nied, introduction in evidence of the s tatement 
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and affidavit without proof that the buildings 
therein referred to were situated on the land 
described, or that defendant owned such lanel, 
held not sufficient to entitle plaintiff to fore
closure of his l ien: Hutton v. Maines, 68-
650. 

Evielence in a particular case held sufficient 
to identify the property on which the lien was 
claimed as that upon which the work for 
which the lien was claimed was performed: 
Pease v. Tliompson, 67-70. 

A n a p p e a l from the judgment establishing 
a mechanic's lien and the filing of a super
sedeas bond do not destroy or impair t h e l ien ; 
Julien Gas-light Co. v. Hurley, 11-520. 

L i m i t a t i o n of a c t i o n : A failure to enforce 
the mechanic's lien unti l it is barred by the 
s ta tute of limitations will not defeat the r i g h t 
of the lienholder upon the debt which he has 
against any person bound therefor : Black v. 
Howell, 56-630. 

As to t ime for bringing action, sec § 3734, 
and notes. 

8321. Demand for bringing sui t ; assignment. 16 G. A., ch. 100, 
§ 13. Upon the written demand of the owner, his agent or contractor, served 
on the person claiming the lien requiring him to commence suit to enforce 
such lien, such suit shall be commenced in thirty days thereafter, or the lien 
shall be forfeited. The mechanics' liens are assignable, and shall follow the 
assignment of the debt; and where such lien is for personal services, the same 
shall be exempt from execution, as now provided for such services. [15 G. A., 
ch. 44.] 

Where an a t tempt to commence action 
within the thirty days was made, but the no
tice served was void because not stating the 
term at which defendant was recjuireel to ap
pear, held, that another notice served after the 
expiration of the thirty days, to which de
fendant appeared, would not constitute a 
compliance with this section, and a lien could 
not be established in such act ion: Jones, etc., 
Lumber Co. v. Boggs, 63-589. 

Before the enactment of the statutory pro
vision tha t tho lien shall be tranferable and 
assignable, it was held that the assignment of 
the elebt aione would not operate to transfer 
the l ien: First Nat. Bank v. Day, 52-680. 

Under the statutory provision making the 
lien assignable, it was held that the mere as
signment by a subcontractor of an order for 
one instalment of his claim before the com

pletion of his main contract did no t carry 
wi th it the r ight to a lien for such por t ion : 
Merchant v. Ottumwa Water Power Co., 54-
451. 

Under a s ta tute declaring tha t the l ien is as
signable and shall follow the assignment of tho 
debt, held, t ha t it is the lien which is assign
able anel follows the debt, and not t he mere 
r ight to a lien which the mechanic has not yet 
availed himself of by filing a claim therefor as 
required by s t a tu te : Brown v. Smith, 55-31; 
Langan v. Sankey, 55-52. 

The drawing of a draft by the holder of a 
mechanic's lien, upon a person lawfully bound 
for the payment of the lien, which draft is» 
transferred to a third person and accepted by 
the drawee, does not constitute an ass ignment 
to such third person of the l ieu: First Nat. 
Bank v. Day, 64-118. 

3 3 2 2 . D u t y of c l e rk . 16 G. A., ch. 100, § 14. The clerk of the district 
court shall indorse upon every account or statement the date of its filing, and 
make the abstract thereof in a book by him to be kept for that purpose, and 
properly indexed, containing the date of its filing, the name of the person fil
ing the lien, the amount of the lien, the name of the person against whom the 
lien is filed, and a description of the property to be charged with the same. 
[ C , ' 7 3 , §2138; R , §1852.] 

Under the provisions of Revision, § 1852. sim
ilar to this section, held, tha t the requirement 
tha t the clerk's abstract shall contain the name 
of the person against whose property the lien 
was filed really amounts to no more than tha t it 
shall contain the name of the person against 
whom tho account was filed and the claim for 
lien was made, and tha t it did not require, by 
inference, the claim should state the name of 

the owner of the property against which the 
lien was claimed. Therefore, held, tha t where 
the person against whom the claim existed 
was dead, the claim for a lien was properIv 
filed as against the administrator of his estate, 
without naming the heirs, who were owners 
of the property against which it was sought t s 
establish the l ien: Welch o. McGraff, 59-511. 

3323. Acknowledgment of satisfaction. 16 G. A., ch. 100, § 15. 
"W henever a hen has been claimed by filing the same in the clerk's office, and 
is afterwards paid, the creditor shall acknowledge satisfaction thereof upon 
the proper book in such office, or otherwise, in writ ing; and if he neglect to 
do so for ten days after the demand, he shall forfeit and pay twenty-five dol
lars to the owner or contractor and be liable to anv person injured, to the ex
tent of his injurv. [0., '73, § 2145; K , §§ 1867-9.] 
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LIENS UPON PROPERTY OF POLITICAL CORPORATIONS. 

3 3 2 4 . B y b o n d h o l d e r . 15 G. A., ch. 23, § 1. Where a corporation has 
issued bonds in payment of an indebtedness exceeding five per centum on the 
value of the taxable property of such corporation for labor upon, and materials 
furnished in the erection and furnishing a building and making improvements 
for such corporation, the holders of said bonds or any of them, including the 
assignees thereof, shall have a lien upon such building and furniture and 
fixtures therein, and upon the land of such corporation on which such building 
and improvements are situated to the amount of such indebtedness. 

8 3 2 5 . E n f o r c e m e n t of l i en . 15 G. A., ch. 23. § 2. Any person having 
a lien by virtue of this act may enforce the same by equitable proceedings in 
any district [or circuit] court of the county where the property is situated, at 
any time before the maturity of said bonds, as though the action was for the 
labor done and materials furnished and used in and about the erection of said 
building. All persons owning such bonds shall be made parties plaintiff's or 
defendants, and if the names of such owners are unknown they shall be made 
parties defendant as provided by section twenty-six hundred and twenty-two 
oi the code [§ 3828], The plaintiff shall set forth and the court shall ascertain 
and determine the entire amount of the indebtedness on such bonds and order 
that the property be sold to pay such indebtedness, and the proceeds of the 
sale shall be paid to the court to be by it distributed pro rata among the hold
ers of such indebtedness; but no money judgment shall be rendered against 
such corporation, and the clerk shall not pay the proceeds of such sale to the 
holders of such indebtedness until they deliver him their bonds which shall be 
by him canceled. 

This act is unconstitutional as making the Const., art . 11, § 3 : Mosher v. Independent 
corporations referred to liable in an amount School Dist., 44-122. 
exceeding the limit of indebtedness fixed by 

PUBLIC BUILDINGS OE BRIDGES. 

3 3 2 8 . Claim, of s u b c o n t r a c t o r . 20 G. A., ch. 179, § 1. Every mechanic, 
laborer or other person who as subcontractor shall perform labor upon, or 
lurnish materials for the construction of any public building or bridge or other 
improvement not belonging to the state, shall have a valid claim against the 
puolic corpoiation constructing such building, bridge or other improvement 
for the value of such services and material, m an amount not in excess of the 
contract price to be paid for the building, bridge or other improvement, nor 
shall any such corporation be required to pay any such claim, at any time be
fore, or in any manner different from that provided in tne principal contract. 

3 3 2 7 . H o w m a d e . 20 G. A., ch. 179, § 2. Such claim shall be made by 
filing with the public officer through whose order the paj-ment is to be made, 
an itemized and sworn statement of the demand within thirty days after the 
performance of the last labor, or the furnishing of the last portion of the ma
terial, and claims shall have priority in the order in which they shall be fifed. 

There is no proceeding authorized for sub- ing or bridge under the contract : Breneman 
l a d i n g the indebtedness of tho county to the v. Harvey, 70-479. 
coufci actor to the claim of the subcontractor Under this section, held, tha t a statement 
or laboier for work tlono upon a county build- fileel after the expiration of thir ty days would 

not entitle the party filing it to any hen : Ibid. 

3 8 2 3 . H o w a d j u d i c a t e d . 20 G. A., ch. 179, § 3. Any party in interest 
may cause the adjudication as to the amount, validity, priority and mode and 
time of payment of such claim by equitable proceedings in any court having 
jurisdiction, in such case the court may assess a reasonable sum to be taxed 
as attorney's lees against, the party failing in such action in favor of such cor
poration. 
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3 3 2 9 , R e l e a s e of c l a i m . 20 G. A., ch. 179, § 4. The contractor may at 
any time release such claim by filing with the treasurer of such corporation a 
bond, to such corporation, for the benefit of such claimants in sufficient pen
alty with sureties to be approved by such treasurer, conditioned for the pay
ment of any sum which may be found due such claimant. And such contractor 
may prevent the fifing of such claim by filing in like manner a bond condi
tioned for the payment of persons who may be entitled to file such claims. 
Suit may be brought on said bond by any claimant within one year after the 
cause of action accrues, and judgment shall be rendered against the principal 
and sureties for any amount due said claimant. 

C H A P T E R 9. 

OF LIMITED PARTNERSHIP. 

8 3 3 0 . A u t h o r i z e d . 2147. Limited partnerships for the transaction of 
any lawrful business within the state, may be formed by two or more persons, 
upon the terms, with the rights and powers, and subject to the conditions and 
iiabilities herein described. [E., § 1874; 9 G. A., ch. 128.] 

3 3 3 1 . G e n e r a l a n d s p e c i a l p a r t n e r s . 2148. Such partnerships may 
consist of one or more persons who shall be called general partners, and who 
shall be responsible as general partners; and of one or more persons who shall 
contribute in actual cash a specific sum as capital who shall be called special 
partners, and shall not be liable for the debts of the partnership beyond the 
funds so contributed, |E., § 1875.) 

3 8 3 2 . P o w e r s . 2149. The general partners only shall be authorized to 
transact business and sign for the partnership, and bind the same. [E., 
§ 1876.] 

3 3 3 3 . Cer t i f i ca te s i g n e d ; w h a t i t m u s t c o n t a i n . 2150. The persons 
desirous of forming such partnership, shall make and severally sign a certifi
cate, which shall contain: 

1. The name or firm under which such partnership is to be conducted; 
2. The general nature of the business intended to be transacted; 
3. The names of all general and special partners interested therein, distin

guishing which are general and which are special partners, and their respect
ive places of residence; 

4. The amount ol capital which each special partner shall have contributed 
to the common stock; 

5. The period at which the partnership is to commence, and the period at 
which it will terminate. [E., § 1877.] 

3 3 3 4 . Ce r t i f i ca t e a c k n o w l e d g e d . 2151. The certificate shall be ac
knowledged by the several persons signing the same, before some one author
ized to administer oaths and take acknowledgment of deeds. [E., § 1878.] 

3 3 3 5 . F i l e d a n d r e c o r d e d . 2152. The certificate so acknowledged shall 
be filed in the office of the clerk of the district court of the county in which 
the principal place of business of the partnership is situated, and shall be re
corded by him in a book to be kept for that purpose. If the partnership shall 
ha e places of business situated in different counties, a transcript of the certifi
cate, and of the acknowledgment thereof duly certified by the clerk in whose 
office it shall be filed, shall be filed and recorded in like manner in the offiae 
of the clerk of the district court of every such county. [E., § 1879.] 

3 3 3 6 . Af f idav i t a t t a c h e d . 2153. At the time of filing the original cer
tificate, an affidavit of one or more of the general partners shall be attached 
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thereto, stating that the sums specified in the certificate to have been con
tributed by each of the special partners, had been actually and in good faith 
paid in cash. [E., § 1880.] 

3 3 3 7 . Effect of fa l se s t a t e m e n t . 2154. If any false statement be made 
in such certificate or affidavit, all the persons interested in such partnership 
shall be liable for all the engagements thereof as general partners. |_E., § 1881.] 

3 3 3 8 . P u b l i c a t i o n . 2155; 19 G. A., ch. 8. When the certificate and 
affidavit is fifed, there shall be published forthwith, for six weeks, in two news
papers published in the senatorial district in which the business is carried on, 
to be designated by the clerk of the district court of the county where the 
certificate and affidavit is filed, a notice which shall contain the facts required 
to be set out in said certificate; and if such publication is not made, the part
nership shall be deemed general. [E., § 1882.] 

3 3 3 9 . Af f idav i t s of p u b l i c a t i o n . 215G. Affidavits of the publication 
of such notice by the printers of the newspapers in wdiich the same shall be 
published, may be filed with the clerk of the district court directing the same, 
and shall be evidence of the facts therein contained. [E., § 18S3.] 

3 3 4 0 . R e n e w a l s . 2157. Every renewal of such partnership beyond the 
time originally fixed, shall be certified, acknowledged, and recorded, and an 
affidavit of a general partner be made and filed, and notice be given in the 
manner herein required for its original formation, and every such partnership 
which shall be otherwise renewed or continued, shall be deemed a general 
partnership. [E., § 1884.] 

3 3 4 1 . A l t e r a t i o n s . 2158. Every alteration which shall be made in the 
names of the partners, in the nature of the business, or in the capital or shares, 
or in any other matter specified in the certificate, shall be deemed a dissolu
tion of the partnership, and every such partnership which shall in any manner 
be carried on after any such alteration has been made, shall be deemed a gen
eral partnership according to the provisions of the last section. [E., § 1885.] 

3 3 4 2 . F i r m n a m e . 2159. The business of the partnership shall be con
ducted under a firm, in which the names of the generaf partners only shall be 
inserted, without the addition of the word "company" or any other general 
term, and if the name of any special partner shall be used in such firm, with 
his privity, he shall be deemed a general partner. [E., § 1886.] 

3 3 4 3 . S u i t s a g a i n s t . 2160. Suits in relation to the business of the part
nership, may be bi ought and conducted by and against the general partners in 
the same manner as if there were no special partners. [E., § 1887.] 

3 3 4 4 . C a p i t a l n o t w i t h d r a w n . 2161. iYo part of the sum which any 
special partner shall have contributed to the capital stock shall be withdrawn 
by him, or paid or transferred to him in the shape of dividends, profits, or 
otherwise, at any time during the continuance of the partnership; but any 
partner may annually receive lawful interest on the sum so contributed by 
him, if the payment of such interest shail not reduce the original amount of 
such capital, and if, after the payment of such interest, any profits shail remain 
to be divided, he may also receive his portion of such profits. [E., § 1888.] 

3 3 4 5 . C a p i t a l r e s t o r e d . 2162. If it shall appear that, by the payment 
of interests or profits to any special partner, the original capital has been re
duced, the partner receiving the same shall be bound to restore the amount 
necessary to make good his share of capital, with interest. [E., § 1889.J 
, 3 3 4 6 . S p e c i a l p a r t n e r s ; p o w e r s . 2163. A special partner may, from, 
time to time, examine into the state and progress of the partnership concerns, 
and may advise as to their management, but he shall not transact any business 
on account of the partnership, nor be employed for that purpose as agent, at-
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tornejT, or otherwise. If he shall interfere, contrary to these provisions, he 
shall be deemed a general partner. [E., § 1890.] 

3 3 4 7 . A c c o u n t i n g . 2164. The general partners shall be liable to account 
to each other, and to the special partners. [E., § 1891.] 

3 3 4 8 . P e n a l t y for f r a u d . 2165. Every partner who shall be guilty of 
any fraud in the affairs of the partnership, shall be liable, civilly, to the par ty 
injured to the extent of his damage, and shall also be liable to an indictment 
for a misdemeanor, punishable by fine or imprisonment, or both, in the discre
tion of the court by which he shall be tried. [E., § 1892.] 

3 3 4 9 . A s s i g n m e n t . 2166. Every sale, assignment, or transfer of any of 
the property or effects of such partnership, made by such partnership when 
insolvent or in contemplation of insolvency, or after, or in contemplation of 
the insolvency of any partner, with the intent of giving a preference to any 
creditor of such partnership or insolvent partner, over other creditors of such 
partnership, and every judgment confessed, lien created, or security given by 
such partnership, under the like circumstances, and with the like intent, shall 
be void, as against the creditors of such partnership. [E., § 1893.J 

3 3 5 0 . P r e f e r e n c e s v o i d . 2167. Every such sale, assignment, or transfer 
of any of the property or effects of a general or special partner, made by such 
general or special partner, when insolvent or in contemplation of msolvenc}7, 
or after, or in contemplation of the insolvency of the partnership, with the in
tent of giving to any creditor of his own, or of the partnership, a preference 
over creditors of the partnership, and every judgment confessed, lien created, 
or security given by any such partner under the like circumstances and with 
the like intent shall be void, as against the creditors of the partnership. [E., 
§ 1894.] 

3 3 5 1 . L i a b i l i t y of s p e c i a l p a r t n e r s . 2168. Every special partner who 
shall violate any provisions of the two last preceding sections, or who shall con
cur in or assent to any such violation by the partnership, or by any individual 
partner, shall be liable as a general partner. [E., § 1895.] 

3 3 5 2 . I n s o l v e n c y . 2169. In case of the insolvency or bankruptcy of the 
partnership, no special partner shall, under any circumstances, be allowed to 
claim as a creditor, until the claims of all the other creditors of the partner
ship shall be satisfied. [E., § 1896.] 

3 3 5 3 . D i s s o l u t i o n . 2170. JSIo dissolution of such partnership by the acts 
of the parties, shall take place previous to the time specified in the certificate 
of its formation, or in the certificate of its renewal, until a notice of such dis
solution shall have been filed and recorded in the office of the clerk of the dis
trict court in which the original certificate was recorded, and published once 
in each week for four weeks, in a newspaper printed in each of the counties 
where the partnership may have places of business. [E., § 1897.] 

C H A P T E E 10. 

OF WABEnOtrSEMEN, CAJJRIEKS, K E E F E K S OF STOCK AND I N N K E E P E B S . 

3 3 5 4 . W a r e h o u s e r e c e i p t s . 2171. All warehouse receipts, certificates, or 
other evidences of the deposit of property, issued by any warehouseman, wharf-
ii ger, or other persons engaged in storing property for others, shall be, in the 
hands of the holder thereof, presumptive evidence of title to said property 
both m law and equity. [10 G. A., ch. 120.] 

A warehouse receipt which expresses a con- tion of the pai t ies was tha t the transaction 
tract oi bailment cannot be varied by parol should be regareled as a sale: Marks v. Cass 
evidence of a custom or u&age or un lei-,tand- County Mill, etc., Co., 43-146; Sexton v. Gra-
ing tor the purpose or' showing that the mten- ham, 53-181. 
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3 3 5 5 . P r o p e r t y i n s t o r e . 2172. ISTo warehouseman, wharfinger, or other 
person shall issue any receipt or other voucher for any personal property to 
any person unless such property is in store and under his control at the time 
of issuing the receipt or other voucher. [9 G. A., ch. 84, § l . j 

Under this section held, tha t a warehouse Whether a warehouse receipt will be valid 
receipt for grain issued merely as collateral if the intention in executing it is to create a 
security for a loan of money was in contraven- more lien, quaere: Lowe v. Young, 59-364. 
tion ol the statute and invalid : Sexton v. Gra
ham, 53-181. 

3 3 5 6 . O r d e r of h o l d e r . 2173. Such property shall remain in store until 
otherwise ordered by the holder of the receipt or voucher, subject only to the 
condition thereof, and the contract between the parties as to the time of its 
remaining in store. [Same, § 2.] 

3 3 5 7 . S e c o n d r e c e i p t . 2174. ISTo such person shall issue any second re
ceipt or voucher for any such property while any former receipt or voucher 
for the same property, or any part thereof, is outstanding and uncanceled. 
[Same, § 3.] 

3 3 5 8 . Sa le o r d i s p o s a l . 2175. ISTo such person shall sell or incumber, 
ship, transfer, or in any manner remove beyond his immediate control, any 
personal property for which a receipt or voucher has been given as aforesaid 
without the written consent of the person holding the same, except to enforce 
his lien thereon for storage and warehouse charges, as provided for in this 
chapter. [Same, § 4.] 

Where a depositor received only scale tickets ceipts, and that a person taking an assignment 
show ma; the amount of grain weighed, but of the depositor's claim would be subject to 
did not receive any wareiiouse receipt, and the warehouseman's r ight to set off against 
the warehouseman shipped away the grain de- the depositor's claim an indebtedness due Irom 
positeJ until there was no grain remaining to such depositor, which he could not have done 
ansu er tor the claim of the depositor, held, under t?§ 3354-3359 if receipts hael been issued 
tha tbuch scale tickets were not warehouse re- and transferred: Cathcart v. Snow, 64-584. 

3 3 5 9 . P e n a l t y . 2176. Every person aggrieved by the violation of any 
of the four sections next preceding, may have and maintain an action at law 
against the person violating any of the provisions of said sections, before any 
court of competent jurisdiction, and shall not only recover actual damages, 
but shall be entitled to exemplary damages which he may have sustained by 
reason of any such violation, whether such person shall have been convicted 
under a criminal charge for the same act or not. [Same, § 5.] 

SALE AND TEANSFEJJ OF GBAIN. 

3 3 8 0 . L i c e n s e ; h o w procured . 21 G. A.,ch. 165, § 1. All persons own
ing and dealing in corn, wheat, oats, rye, barley, and other grain, who may 
desire to sell, transfer, assign, pledge or hypothecate the same, or any part 
thereof, by issuing elevator or warehouse receipts, or certificates, are hereby 
required to file with the recorder of deeds, in the county where any such grain 
is stored, a written declaration, sotting forth the name and residence of such 
person; that such person designs to own, keep or control a warehouse, eleva
tor, crib, or other place for the storage ami keeping of grain, an accurate 
description of the place and locality where the same is to be kept, owned or 
controlled, and of the elevator, warehouse, crib, or other place, the dimensions 
and quality thereof, and the names of any other persons than the one making 
the declaration. ha\ ing any interest m the land or structure; such declaration 
shall be duly acknowledged and filed for record in the same manner as instru
ments for the conveyance of personal property. 

3381. Warehouse receipts; transfer. 21 G. A., ch. 165, § 2. Any 
person owning, keeping or controlling any such elevator, warehouse, crib, or 
other place for the storage of gram, and who has filed the declaration as pro-
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vided in section one hereof [§ 3360], may execute and issue bills, certificates, 
or warehouse receipts, for any grain that may actually be in said elevator, 
warehouse, crib, or other place described in his said declaration, or for any part 
or quantify thereof, and may hereby sell, convey, assign, transfer, pledge, or 
incumber said grain, or any part or quantity thereof. But such bill, certifi
cate, or •warehouse receipt, shall have written or printed on it a statement that 
the one issuing it has complied witli section one hereof [§ 3360], with the book 
and page in the recorder's office whore the same is recorded, the name and 
address of the party issuing it, and to whom issued, the location and descrip
tion of the premises and elevator, warehouse, crib, or other place where the 
grain is stored, the date of issuance, and the quantity of grain and its kind, 
and shall be signed by the person issuing it; and bills, certificates and receipts 
issued in the manner and form aforesaid, shall operate and have the effect to 
transfer the title to the grain described in them, and vest the same in the 
holder thereof, and the holders thereof may sell, assign, transfer or otherwise 
dispose of the same in like manner, without the purchaser, assignee or holder 
being required to have the same recorded, or give notice to protect himself 
against existing creditors or subsequent purchasers, as required in other cases 
where property is left to the possession of the vendor. 

3382. Record of receipts and transfers. 21 G. A., ch. 165, § 3. Every 
person making the declaration and issuing receipts and certificates for grain 
as herein contemplated, shall keep a regular well-bound book, wherein shall 
be kept and entered, at the date of issuance thereof, a full account of each and 
every receipt or certificate, with the date of issuance, number, name of person 
to whom issued, the quantity and kind of grain covered by such; and such 
book shall be subject to the inspection and examination of each and every 
person holding any such receipt or certificate, his agent or attorney. Any 
person wrongfully altering, changing, or wilfully destroying any such book, 
shall, upon conviction, be fined not exceeding one thousand dollars, or im
prisonment in the county jail not exceeding one year; and any person issuing 
any receipt or certificate, without entering and preserving in such book the 
requ.red memorandum, shall be lined, upon conviction, not to exceed one hun
dred dollars for each certificate so issued, and be liable for all damages sus
tained in consequence of such omission. 

3 3 6 3 . F r a u d u l e n t r e c e i p t s . 21 G. A., ch. 165, § 4. Any person who 
shall knowingly issue any such receipt or certificate for grain, when the grain 
described is not actually in the elevator, warehouse, crib, or other place men
tioned therein, or shail knowingly, with intent to defraud, issue a second 
receipt or certificate for grain, for which, or part of which, any former receipt 
or receipts, certificate or certificates, are outstanding, uncanceled and valid 
and subsisting, shall, besides being liable for all damages caused by such sec
ond issue be guilty of felony, and for each offense be fined not to exceed one 
thousand dollars, and imprisonment in the penitentiary not exceeding five 
years. 

UNCLAIMED FKOPEBTY SALE. 

3 3 6 4 . L i e n fo r c h a r g e s . 2177. Personal property transported by, or 
stored or left with any warehouseman, forwarding and commission merchant, 
or other depository, express company, or carriers, shall be subject to a lien for 
the just and lawful cnarges on the same, and for the transportation, advances, 
and storage thereof. [13 G. A., ch. 178, § 1.] 

As to lien of livery-stable keepers, see j§ 3372, 3373 and notes. 

3 3 6 5 . U n c l a i m e d goods . 2178. If any such property shall for six months 
remain in the possession, unclaimed, of any of the-persons named in the pre
ceding section, with the just and legal charges unpaid thereon, the person 
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having the same in charge or possession shall first give notice to the owner or 
consignee, if his whereabouts is known, and if not known, shall go before the 
nearest justice of the peace and make affidavit, stating the time and place 
where such property was received, the marks or brands by which the same is 
designated, if any, and, if not, then such other description as may best answer 
the purpose of indicating what the property is, and shall also state the probable 
value of the same, and to whom consigned; also the charges paid thereon, ac
companied by the original receipt for such charges and by the bill of lading, 
also the other charges, if any, due and unpaid, and whether the whereabouts 
of the owner or consignee of such goods is known to the affiant, and if so, 
whether notice was first given to nun as hereinbefore provided; which affidavit 
shall be filed by the said justice of the peace in his office, for the inspection of 
any one interested in the same, and he shall also enter in his estray book a 
statement of the contents of the affidavit, and time and place where and by 
whom the same was made. [Same, § 2.] 

3 3 6 6 . S a l e ; n o t i c e . 2179. Jf such property still remain unclaimed, and 
the charges are not paid thereon, then the person in possession of the same, 
either by himself or his agent, where the probable value does not exceed one 
hundred dollars, shall advertise the same for sale for the period of fourteen 
days, by posting five notices in five of the most public places in the city or 
locality where said property is held, giving such description as will indicate 
what is to be sold; but when the goods exceed the probable value of one hun
dred dollars, then the length of notice shall be four weeks, and, in addition to 
the five notices posted, there shall be a publication of the notice of sale for the 
same length of time in some newspaper of generai circulation in the locality 
where the property is held, if there be one, and if not, then in the next nearest 
newspaper published in that neighborhood, at the end of which period, if the 
properly is still unclaimed, or charges unpaid, the agent or party in charge shall 
sell the same at public auction, between the hours of ten o'clock A. M. and four 
o'clock p. JVI., for the highest price the same will bring in cash, which sale may 
be continued from day to day by public announcement to that effect at the 
time of adjournment until all the property is sold, and from the proceeds of 
such sale, the said party who held the same shall take and appropriate a suffi
cient sum to pay ail charges thereon, and all costs and expenses of sale; the 
cost of advertising to be no more than in the case of a constable or sheriff's 
sale, and the same to be conducted in a similar manner. [Same, § 3.] 

3 3 8 7 . P e r i s h a b l e p r o p e r t y . 2180. Fruit, fresh fish, oysters, gnne, and 
other perishable property, shall be retained twenty-four hours, and if not 
claimed within that tune and charges paid, after the proper affidavit is made 
as required by section twenty-one hundred and seventy-eight of this chapter 
[§ 33651, may be sold either at public or private sale, in the discretion of the 
party holding the property, for the highest price that the same will bring, and 
tiie proceeds of the sale disposed of as above provided. 13ut in both cases, 
if the owner or consignee of said unclaimed property shall reside in the 
same city, town or locality m which the same shall be, and shall be known to 
the agent or party having the same in charge, then personal notice shall ba 
given to said owner or consignee, m writing, that said goods are held subject 
to his order, on payment of charges, and that unless he pays said charges, 
and removes the property, the same will be sold as provided by law. [Same, 

DISPOSITION OF PROCEEDS. 

3 3 6 8 . S u r p l u s d e p o s i t e d . 2181. Alter the charges due and unpaid on the 
property, and the expenses and costs of sale have been taken out of the proceeds, 
the excess in the hands of the agent or person who was in charge thereof, 
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shall be by him forthwith deposited with the count.y treasurer of the county 
where the goods were sold, subject to the order of the owner, said ownership 
being properly authenticated under oath, and such person shall take from such. 
treasurer a receipt for such money, and deposit the same with the county au
ditor. He shall also file with the county treasurer a schedule of the property, 
with the name of the consignee or owner, if known, of each piece of property 
sold, the sum realized from the sale of each separate package, describing the 
same, together with a copy of the advertisement as hereinbefore provided, and 
a full statement ot the receipts of the sale, and the amount disbursed to pay 
charges, costs, and expenses of sale, all of which shall be under the oath of 
the party or his agent, which schedule, statement, oath, and advertisement 
shall ail be filed and preserved in the treasurer's office, for the inspection of 
any one interested in the same. [Same, § 5.J 

3 3 6 9 . D u t y of t r e a s u r e r . 2182. Should the owner of the property sold 
not make a demand upon the county treasurer for any money that mav be in 
the treasury to his credit, according to the provisions of this chapter, the sum 
so unclaimed shall be accounted for by the county treasurer, and placed to 
the credit of the county in the next subsequent settlement made by the treas
urer with the county; and should the money, or any part thereof, remain 
unclaimed durmg the period of one year, if shall then be paid into the school 
fund, to be distributed as other funds mav be by law, which mav be raised by 
1 ax on other property of the county. But nothing herein contained shall be 
a 'oar to any legal claimant from prosecuting and proving his claim for such 
money at anv time within ten years, and, the claim being within that period 
prosecuted and proved, it shall be paid out of the county treasury in which it 
was originally placed without interest. [Same, § 6.] 

COMMON CARRIERS LIABILITY. 

8 3 7 0 . F o r d a m a g e s t o b a g g a g e . 2183. The proprietors of all omni
buses, transfer companies, or other common carriers, doing business within 
the limits of this state, and their agents, shall be liable for damages occa
sioned to baggage or other property belonging to travelers, through careless 
or negligent handling while in possession of said companies or carriers. And 
in addition to the damages recoverable therefor, the parties recovering the 
same shall also be entitled to an allowance of not less than five dollars for 
every dav's detention caused thereby or by a suit brought to recover the 
same. [13 G. A., ch. 165.] 

Tbis section gi\es a remedy for damages to same, nor for detention of the traveler imless 
baerftage, and for detention caused thereby, it be on account of damages done to baggage: 
It does not authorize a recovery on account of Anderson v. Toledo, W. & W. R. Co., 32-86. 
detention of baggage or failure to deliver the 

3 3 7 1 . C a n n o t l i m i t l i a b i l i t y . 2184. No contract, receipt, rule, or regu
lation shall exempt any corporation or person engaged in transporting per
sons for hire from the liability of a common carrier, or carrier of passengers, 
which would exist had no contract, receipt, rule, or regulation been made and 
entered into. [11 G. A., ch. 113.J 

See, also, § 2007, applicable to railroaels. 

LIENS OF LIVERY-STABLE K E E P E R S AND HERDERS. 

8 S 7 2 . F o r e x p e n s e s . 18 G. A., ch. 25, § 1. Keepers of livery and feed 
stables, herders, and feeders, and keepers of stock for hire, shall have a lien 
on all stock and property coming into their hands as such, for their proper 
charges, and for the expense of keeping, when the same have been received 
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from the owner, or from any person, provided, however, this lien shall be 
subject to all prior liens of record. 

In the absence of s tatutory provision, a contract, the livery-stable keeper might assert 
livery-stable keeper has no lien for the care bis lien for charges after the statute took ef-
and feeding of horses left wi th bim, and no feet, but not for charge's previously incurred: 
such lien is gi% en by § 3363, which confers a Munson v. Porter, 63-453. 
lien upon perhonal property lei't with a depos- If, under any circumstances, the lien should 
i tary lor tho just anel laAvful charges thereon: be deemeel forfeited by the assertion of a claim 
McDonald v. Bennett, 45-456. for a lien for too large an amount, the asser-

Where services in keeping a horse at a liv- tion should be clear and distinct, and operate 
ery-stable commenced before the enactment to interfere in the present with a claimed r ight 
of the statute just referred to. and continued on the part of the owner : Ibid. 
afterward, held, tha t there being no express 

3 3 7 3 . R e l e a s e of l i e n . 18 G. A., ch. 25, § 2. The owner or claimant 
of the property may release the lien, and shall be entitled to the possession of 
the property on tendering to tho person claiming the lien a good and suffi
cient bond, signed by two sureties, residents of the county, who shall justify, 
the penalty in the bond being at least three times the amount of the lien 
claimed, and conditioned to pay any judgment the person claiming the lien 
shall obtain, for which the property was liable under the lien. 

HOTEL AND I N N K E E P E R S . 

3 3 7 4 . L i a b i l i t y . 18 G. A., ch. 181, § 1. All keepers of hotels, inns and 
eating-houses who shall keep therein a good and sufficient vault or iron safe 
for the deposit of moneys, jewels and other valuables, and also provide a safe 
and commodious place therein for the baggage, clothing and other property 
belonging to their guests and patrons, and shall keep posted up in a conspicu
ous place in the office or other public room, and in the guests' apartments 
therein, printed notices stating that such places for safe deposit are so pro
vided for the use and accommodation of the inmates thereof, shall not be held 
liable for the loss of any money, jewels, valuables, baggage or other property 
not deposited with them for safe keeping, unless such loss shall occur through 
the fault or negligence of such landlord, keeper, or their agents, servants or 
employees; provided, that nothing herein contained shall apply to such reason
able amount of money, nor to such jewels, baggage, valuables or other prop
erty as is usual, fit and proper for anjT such guest to have and retain in their 
apartments or about their persons. 

3 3 7 5 . L i e n . 18 G. A., ch. 181, § 2. All hotel, inn, or eating-housekeepers 
shall have a lion upon, and may take and retain possession of all baggage and 
other property belonging to or under the control of their guests, which may 
be in such hotel, inn, c r eating-house, for the value of their accommodations 
and keep, and for all money paid for or advanced to, and for such extras and 
other things as shall be furnished such guest, and such property so retained 
shall not be exempt from attachment or execution to the amount of the proper 
and reasonable charges of such hotel, inn, or eating-house keeper against such 
guest, and the costs of enforcing the lien thereon. 
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TITLE XV. 

OF THE DOMESTIC RELATIONS. 

C H A P T E R 1. 

OF MARRIAGE. 

3 3 7 6 . A c o n t r a c t . 2185. Marriage is a civil contract, requiring the con
sent of parties capable of entering into other contracts, except as herein 
otherwise declared. [E., § 2515; G, '51, § 1463.] 

3 3 7 7 . B e t w e e n w h a t ages v a l i d . 2186. A marriage between a male 
person of sixteen and a female of fourteen years of age is valid, but if either 
party has not attained the age thus fixed, the marriage is a nullity or not a t 
the option of such party made known at any time before he or she is six 
months older than the age thus fixed. [R., § 2516; C , '51, § 1464.] 

The statute declaring the ages after which females at twelve years of age. The s ta tu te 
riai'ties may contract a valid marriage does is merely cumulat ive in its operat ion: Good-
' iot repeal the common-law rule fixing the age win v. Thompson, 2 G. Gr., 329. 
if marriage consent for males at fourteen and 

3 8 7 8 . L i c e n s e . 2187. Previous to any marriage within this state, a 
license for that purpose must be obtained from the clerk of the circuit [district] 
court of the county wherein the marriage is to be solemnized, agreeable to 
the provisions of this chapter. [R., § 2517; C , '51, § 1465.] 

The rule of the common law that any mut- form prescribed by law does not m a k e such 
uai agreement between the parties to be hus- marr iages void: Blanchard v. Lambert, 4 3 -
band and wife, in presenti, followed by co- 228. 
habitation, constitutes a valid binding mar- Cohabitation does not of itself const i tute 
riage if there is no legal disability on the par t marriage, but it is sufficient if the parties co-
of eithe:r to contract matr imony, is still in habit ing intend marriage, and it is immater ia l 
force. The statute providing punishment for how the intent ion is expressed : McFarland v. 
solemnizing marriages otherwise than in the McFarland, 51-565. 

3 3 7 9 . U n d e r a g e ; c o n s e n t of p a r e n t . 2188. Such license must not in 
any case be granted where either party is under the age necessary to render 
the marriage absolutely valid, nor shall it be granted wmere either party is a 
minor without the previous consent of the parent or guardian of such minor, 
nor where the condition of either party is such as to disqualify him for mak
ing any other civil contract. [R., § 2518; G, '51, § 1466.] 

3 3 8 0 . P r o o f of age . 2189. Unless such clerk is acquainted with the age 
and condition of the parties for the marriage of whom the license is applied 
for. he must take the testimony of competent and disinterested witnesses on 
the subject. [R., § 2519; G, '51, § 1467.] 

3 3 8 1 . E n t r y of r e c o r d . 2190. He must cause due entry of the applica
tion for the issuing of the license to be made in a book to be procured and 
kept for tha t purpose, stating that he was acquainted with the parties and 
knew them to be of competent age and condition, or that the requisite proof 
of such fact was made to him by one or more witnesses, stating their names, 
which book shall constitute a part of the records of his office. [R., § 2520; 
0., '51, § 1468.] 

3 3 8 2 . P r o o f of c o n s e n t of p a r e n t . 2191. If either party is a minor, 
the consent of the parent or guardian must be filed in the clerk's office after 
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being acknowledged by the said parent or guardian, or proved to be genuine, and 
a memorandum of such facts must also be entered in said book. [It., § 2521; 
C , '51, § 1469.] 

3 3 8 3 . P e n a l t y . 2192. If the clerk of the circuit [district] court grants a 
license contrary to the provisions of the preceding sections, he is guilty of a 
misdemeanor, and if a marriage is solemnized without such license being pro
cured, the parties so married, and all persons aiding in such marriage, are 
likewise guiltvy of a misdemeanor. [R., § 2522; C , '51, § 1470.] 

Punishment for the misdemeanor here de- license being first procured subjects the par-
scribed is provieied in £ 5275, anel a justice of ties to punishment for a misdemeanor, but 
the peaces has not jurisdiction to t ry such of- not to the fine of fifty dollars provided in 
tense (g 6058): While v. State, 1-449. g 3386: Ibid. 

The solemnizing of a marriage without a 

3 3 8 4 . W h o m a y s o l e m n i z e . 2193; 21 G. A., ch. 4. Marriages must be 
solemnized either: 

1. By a justice of the peace or mayor of the city or incorporated town 
wherein the marriage takes place; 

2. By some judge of the supreme, district [or circuit] court[s] of this state; 
3. By some officiating minister of the gospel, ordained or licensed according 

to the usages of his denomination. [R., § 2524; G, '51, § 1472.] 
3 3 8 5 . "Certificate. 2194. After the marriage has been solemnized, the 

officiating minister or magistrate shall, on request, give each of the parties a 
certificate thereof. [R., § 2525; G, '51, § 1473.] 

3386. P e n a l t y . 2195 Marriages solemnized with the consent of parties 
in any other manner than is herein prescribed, are valid; but the parties them
selves, and all other persons aiding or abetting, shall forfeit to the schoolfund 
the sum of fifty dollars each. [R., § 2526; C , '51, § 1474.] 

Solemnizing a marriage without license does As to marriages by consent only, see notes to 
not subject the parties to the forfeiture here g 3378. 
provided. See note to g 3383. 

3 3 8 7 . R e t u r n . 2196. The person solemnizing marriage shall forfeit a like 
amount, unless within ninety days after the ceremony he make return thereof 
to the clerk of the circuit [district] court. [R., § 2527; C , '51, § 1475.] 

3 3 8 8 . Regis ter of marr iages . 2197. The clerk of the circuit [district] 
court shall keep a register containing the names of the parties, the date of the 
marriage, and the name of the person by whom the marriage was solemnized, 
which, or a certified transcript therefrom, is receivable in ail courts and places 
as evidence of the marriage and the date thereof. [R., § 2528; 0., '51, §1476.] 

The marriage register is sufficient evidence is the proper evidence: Niles v. Sprague, 13-
io establish tho marriage without ether proof 198. 
that the person solemnizing the marriage was In an action for criminal conversation, mar-
officially authorized, anel it is permissible to riage may be proven by the testimony of the 
show a mistake m the wife's n a m e : Verholf parties or others. Record evidence is not nec-
v. Van Hotfi-evlengen, 21-429. essary: Kilburn v. Mullen, 22-498. 

The record may be introduced to establish The same is t rue in a prosecution for big-
the marriage of parties charged with incest a m y : State v. Williams, 20-98; State v. 
under g 5351: State v. Schaunhurst, 34-547. Hughes, 58-165. 

The law makes marr iage a matter of public In a prosecution for adul tery or bigamy, 
record, and the record is evidence ol the fact record evidence is not indispensable, but tho 
of marriage, which may be introduced in a marriage may be proven by the test imony of 
prosecution for bigamy: Slate v. Matlock, 70- either the husband or the wife, corroborated 
229. by cohabitation: State v. Wilson, 22-364; 

To prove a marr iage contract in a state State v. Nadal, 69-478. 
where the law iequhes the officiating minister In a prosecution for adulter}', evidence of 
or officer to return a certificate ol the fact, aelmissions of defendant as to the fact of mar-
which is to be recorded, an exemplification of riage, if voluntary, is admissible: State v. 
the certificate and not of the clerk's record Sanders, 30-582. 

3 3 8 9 . P e c u l i a r m o d e . 2198. The provisions of this chapter, so far as 
they relate to procuring licenses and to the solemnizing of marriages, are not 
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applicable to members of any particular denomination having, as such, any 
peculiar mode of entering the marriage relation. [R., § 2529; C, '51, § 1477; 
12 G. A., ch. 191.] 

3390. Husband responsible for return. 2199. But where any mode 
is thus pursued which dispenses with the services of a clergyman or magis 
trate, the husband is responsible for the return directed to be made to the 
clerk, and is liable to the above-named penalty if the return is not made. 
[R., §2530; G, '51, §1478.] 

3 3 9 1 . Il legitimates. 2200. Illegitimate children become legitimate by 
the subsequent marriage of their parents. [R., § 2531; C, '51, § 1479.] 

3392. When void. 2201. Marriages between persons whose marriage is 
prohibited by law, or who have a husband or wife living, are void; but if the 
parties live and cohabit together after the death of the former husband or 
wife, such marriage shall be deemed valid. 

Such marriages as here contemplated confer, t he first marr iage was absolutely void and the 
no rights upon either par ty as to the property second valid, and tha t in such cases no pro
of the other: Carpenter v. Smith, 24-200. ceedings to have the first marr iage declared 

Where a woman, after marriage with a m a n void by law are necessary: Drummond v. 
having a wife living, again married, held, t ha t Irish, 52-41. 

CHAPTER 2. 

OF HTTSBAITO AND W I F E . 

3393 . Property rights of married women. 2202. A married woman 
may own in her own right, real and personal property acquired by descent, 
gift, or purchase, and manage, sell, convey, and devise the same by will, to the 
same extent and in the same manner that the husband can property belonging 
to him. 

Where the husband and wife take property 
jointly they take as tenants in common: Hoff
man v. Stigers, 28-302. 

Where property is owned jointly by hus
band and wife the interest of the husband 
may be sold on execution for his debts, and 
the wife cannot have an injunction to entirely 
prevent the sale: McTighe v. Bringolf, 42-455. 

When household furniture, pictures and the 
like property are used in the house occupied 
by the husband and wife, such property is con
sidered as being in the possession of the hus
band, and under his control: Smith v. Hewett, 

This section renders invalid any agreement 
between husband and wife, even in con
templation of a separation, for the relinquish
ment of their respective interests, including 
dower interest in each other's real proper ty: 
Linton v. Crosby, 54-478. 

The wife's r ight to alimony in case of di
vorce is not property within the meaning of 
the statutory provision above referred to , and 
a contract between the husband and wife to 
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13-94; Odell v. Lee, 14-411; Miller v. Steel, 39-
527. 

The fact tha t the wife claims to own per
sonal property and treats it as her own, and 
her husband has knowledge thereof and ac
quiesces therein, is sufficient to establish her 
t i t le the re to : Woolheather v. Risley, 38-486. 

The husband is, as mat te r of law, tho head 
of the family, and a wife having a husband 
who is not under disability cannot hold prop
er ty exempt from execution under § 4297: 
Van Doran v. Marden, 48-186. 

convey property to the wife in lieu of al imony 
m a y be val id : Martin v. Martin, 65-255. 

Before tho enactment of this s ta tu tory pro
vision it was held that , while the law would 
not sanction an agreement between husband 
and wife contemplating a future separation, 
nor enforce an agreement to separate if one of 
the parties was unwill ing to do so. yet an 
agreement fairly entered into under a resolu
tion of present separation, as to property rights 

3394. Interest of e i ther in o ther ' s property. 2203. When property 
is owned by either the husband or wife, the other has no interest therein 
which can be the subject of contract between them, or such interest as will 
make the same liable for the contracts or liabilities of either the husband or 
wife who is not the owmer of the property, except as provided in this chapter. 
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and terms of separation, and part ly executed 
in good faith, would be upheld against the 
other party, where justice should demand i t : 
McKee v. Reynolds, 26-578. 

And held tha t a conveyance by wife to hus
band under an agreement of separation, relin
quishing her right of dower in his real estate 
and releasing all claim for support and main
tenance, would be upheld in the absence of 
fraud when supported by a consideration: 
Robertson v. Robertson, 25-350. 

Held, also, tha t a deed of separation by 
which, in consideration of a release from 
liability of the wife's debts and relinquishment 
by her of claim of dower, the husband under
takes to pay the wife a sum by way of main
tenance, couched in such language as not to 
be calculated to encourage separation, might 
be supported, and an action for the main
tenance agreed upon might be maintained: 
Goddard v. Beebe, 4 G. Gr., 126. 

Where a husband has contributed to the 
purchase and improvement of property stand
ing in the name of the wife, his interest there
in, proportionate to the amount of such con
tribution, may be subjected to the payment 
of his debts to the extent to which his money 
has been invested therein: Croup v. Morton, 
49-16; S. C, 53-599; Hamill v. Henry, 69-752. 

A husband who occupies wi th his family a 
homestead owned by his wife may pay taxes 
and interest On incumbrances thereon, as well 
as expenditures for repairs, without becoming 
a creditor of the wife or rendering her prop
erty liable to tha t extent for his debts: Hamill 
v. Henry, 69-752. 

Creditors of the husband have no lien upon 
the land of the wife by reason of improve
ments made thereon by him to the extent of 
the money thus invested if she is not guilty of 
collusion or fraud, al though she has knowl
edge of, and assents to, the expendi ture: Com
ing v. Fowler, 24-584. 

3395. Remedy by one against the other. 2204. Should either the 
husband or wife obtain possession or control of property belonging to the other, 
either before or after marriage, the owner of the property may maintain an 
action therefor, or for any right growing out of the same, in the same manner 
and extent as if they were unmarried. 

The increase of the personal property of the 
wife belongs to her, and is not subject to her 
husband's debts, al though he expends labor 
and care in the keeping thereof: Russell v. 
Long, 52-250. 

Any devise whose object is to enable a mat 
ried woman to accumulate property in her own 
name through the labor of her insolvent hus
band will bo lookeel upon wi th suspicion, and 
may, under proper circumstances, be consid
ered an intent to defraud the husband's cred
i tors; but the mere fact t ha t the insolvent 
husband performs labor upon the farm owned 
or renteel by his wife will not necessarily 
evince such intent. An insolvent man should, 
as a mat ter of duty, provide himself and fam
ily with food and clothing, and if the design 
of performing labor upon the farm owned or 
rented by his wife is merely to furnish reason
able family support, the intention will not be 
considered fraudulent : Cam v. Royer, 55-
650. 

The wife may buy in a mortgage upon the 
homestead standing in the name of the hus
band and hold such mortgage against the 
homestead: Knox v. Moser, 69-341. 

The property of the wife cannot be taken in 
payment of the husband's debts, even where 
it is reduceel to the possession of the husband 
and the creditor has no neitice of the wife's 
ownership: Schmidt v. Holtz, 44-446. 

But in so far as this section renders property 
of the wife which would, under tho previous 
statute, have been liable to execution on a 
judgment against the husband, exempt there
from, it does not apply to contracts made be
fore the taking effect of the Code: Ibid. 

The previous statutory provisions have no 
application to a case where the creditor has 
become such after the taking ell'ect of the 
present Code provisions: Jones v. Brandt, 59-
332. 

Where a wife knowingly permits her prop
erty to be applied by her husband to payment 
of debts contracted for family expenses for 
which it would be liable under § 3405, she does 
not thereby become a creditor of her husband 
for the amount so applied: Courtright v. 
Courfright, 53-57. 

If pxoperty or money of the wife in the hus

band's hands is used by him with her knowl
edge and consent, for purposes connected with 
the support of the family, without any agree
ment to repay her, she cannot recover therefor 
from his estate: Patterson v. Hill, 61-531. 

This section does not give to the husbanel or 
wife the r ight to an action against the other 
for t o r t : Peters v. Peters, 42-182. 

3396. H u s b a n d not liable for wife's torts. 2205. For all civil inju
ries committed by a married woman, damages may be recovered from hei 
alone, and her husband shall not be responsible therefor, except in cases where 
he would be jointly responsible with her if the marriage did not exist. 

Tho common-law presumption, tha t a crim- Prior to the enactment of this section the 
inal act committed by the wife in the presence husband was liable for torts of the wife as at 
of her husband was done under his compul- common l a w : McElfresh v. Kirkendall, 36-
sion, is recognized in this s ta te : State v. Kelly, 224; Luse v. Oaks, 36-562. 
74-583. 

3397 . Conveyances to each oilier val id. 2206. A conveyance, trans
fer, or lien executed by either husband or wife to or in favor of the other, shall 
be valid to the same extent as between other persons. 
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A n a n t e n u p t i a l contrac t freely and vol
untarily entered into, without any fraud or 
imposition, by which it is provided that each 
party is to retain control of his or her own 
property, and also making provision for de
scent of the property to children by a former 
marriage, upheld in a particular case: Jacobs 
v. Jacobs, 42-600. 

Under an antenuptial contract, by which it 
was agreed tha i each should have the un t ram-
melecl and sole control of his or her own prop
erty, real and personal, as though no such 
marriage had taken place, held, that the dower 
right of the wife was completely waived: 
Ibid. 

An antenuptial contract cannot be enforced 
by a wife who after marriage abandons her 
husband and lives apart from him without his 
consent and without lawful cause, tha t is, 
without cause which would be a gooel ground 
for divorce. In so doing the wife does not 
discharge the duties and obligations of a wife : 
York v. Ferner^ 59-487. 

A n antenuptial contract, by which the pro
posed wife, in consideration of an agreed sum 
to be paiel out of the estate of the proposed 
husband on his eleath, relinquishes and re
nounces all rights of dower and inheritance, 
held not sufficient to bar the right which she 
had to the occupancy of the> homestead after 
the death of the husband: Mahaffy v. Ma-
haffy, 6 !-55. 

Facts in a particular case held not sufficient 
to show fraud in an antenuptial contract by 
which the proposed wife accepted a sum of 
money in lieu of dower: Ibid. 

C o n v e y a n c e s b e f o r e m a r r i a g e : A vol
untary settlement or conveyance of property 
by husband or wife in favor of a thirel person 
prior to marr iage will be held fraudulent as t o 
the mari tal rights of the other party to the 
marriage only when maele in contemplation of 
matr imony and pending a t reaty of marr iage 
between the part ies: Gainor v. Gainor, 26-
337. 

A wife cannot, on account of the marr iage 
relation, set asiele and overthrow the husbanel's 
contracts anel conveyances made by him before 
marriage, and of which by the registry laws 
she is chargeable with notice: Patterson v. 
Mills, 69-755. 

Contracts between husband and wife: 
The promise by the husband to pay or give 
money to his wife to induce her to again live 
with him is not binding, especially where it 
does not appear that she had any ground for 
not living wi th h i m : Owen v. Owen, 22-270. 

A contract for the purpose of enabling tho 
husband to obtain a divorce without having 
any legal cause for it will confer no r ights 
upon the wife enforceable at law against the 
husband. If the wife agrees for a considera
tion that she will interpose no defense to an 
action for divorce by her husband, he having 
a legal cause of divorce, and then makes de
fense, she cannot enforce tho contract against 
her husband: Pearson v. Cummings. 28-344. 

Where a deed from the husb-inel to the wile 
was given in consxdoratlon of a dismissal by 
the wife of a proceeding for divorce, held, that , 
no fraud being made to appear, the deed was 
valid: Chew v. Chew, 38-405. 

Where a wife places money in the hands of 

her husband upon an agreement by h i m to ac
count to her for it the transaction creates a 
debt between thern which will cons t i tu te a 
vali 1 consideration for a conveyance of real 
estate by the hutbanel to the wife, if m a d e be
fore anv lien thereon a t tached: Jones v. 
Brandt, 59-332. 

The w ife cannot insist in a court of equity, 
as against bona fide creditors whose r ights 
have intervened, upon a secret, parol agree
ment wi th her husbanel to rcpav money re
ceived from her, and, under such agreement , 
receive and hold his estate for their m u t u a l 
benefit. As between husband anel wi le the 
rule is otherwise: Hatch v. Gray, 21-29. 

Where the legal title to the Homestead was 
in the husband, and means derived from the 
wife's father had gone towards ehe purchase 
and improvement thereof, held, t ha t an agree
men t between the husband and wife, by which 
she joined in the mortgage thereof, and was to 
have the residue remaining after t he incum
brance was paid out of the proceeds of the 
sale, was valid, and could be enforced against 
tho creditors of the husband as well as h im
self: Wright v. Wright, 16-496. 

Whi le courts of equity recognize t he ru le 
tha t contracts between husbanel and wife after 
marr iage are a mere nullity, yet they will, 
under particular circumstances, give full ef
fect and validity to such contracts, a l though 
they are not executed by the intervention of a 
t rus tee ; but to sustain such contract as against 
the wife the husband must be held to the 
utmost good faith. A slight c i rcumstance of 
fraud or circumvention woulet be sufiicient to 
render it inval id: Blake v. Blake, 7-46. 

Therefore, held, tha t a contract be tween 
husband and wife, by which the lat ter , for a 
valuable consideration, after decree of di
vorce, released to the former all her dower in
terest in his real estate, was b inding: Ibid. 

The wife may make a loan of money which 
she has in her own right to her husband, and 
take security therefor upon land owned by 
h im: Doyle v. McGuire, 38-410. 

A post-nuptial contract is valid as to parties 
and creditors, if made for an honest purpose 
anel a good consideration: Butler v. Rickets, 
11-107. 

T r a n s f e r s o f p r o p e r t y b e t w e e n h u s 
b a n d a n d w i f e : While, in dealings between 
husband and wife wi th reference to her prop
erty, by which the wife's property passes into 
the husband's hands, the husband will be held 
to the strictest fairness and integri ty, yet if no 
fraud, circumvention or undue influence ap
pears, the transaction will be uphe ld : Mc-
Crory v. Foster, 1-271. 

If a husband purchases land and takes the 
tit le in the name of tho wife, or if he permits 
tne wile to use his money in the purchase in 
her own name, the presumption is vej.*y strong, 
if not conclusive, as between them, and as be-
t u e e n the wife and the heirs of the husband, 
tha t it was intended as an advancement and 
provision tor the wife, anel not as a t rus t in 
favor oi tne husband: Sunderland v. Sunder
land, 19-325. 

A secret parol transfer of notes by the hus
band to the wife will not necessarily be void 
if for a consideration: Nicholas v. Iliqbij, 
35-401. 
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Where land is bought by the husband and equity or claim thereto paramount to that of 
the legal title taken m the wife's name, and existing creditors from whom the property is 
the purchase money paid from products of the sought to be secreted: Ticonic Bank v. Har-
e^tate, such facts will not give the wife an vey, 16-141. 

3 3 9 8 . A b a n d o n m e n t of e i t h e r . 2207. In case the husband or wife 
abandons the other and leaves the state, and is absent therefrom for one }^ear 
without providing for the maintenance and support of his or her family, or is 
confined in jail or the penitentiary for the period of one year or upward, the 
district [or circuit] court of the county where the husband or wife so aban
doned or not confined resides, may, on application by petition setting forth 
fully the facts, authorize him or her to manage, control, sell, and incumber 
the property of the husband or wife for the support and maintenance of the 
family, and for the purpose of paying debts. Notice of such proceedings shall 
be given as in ordinary actions, and anything done under or by virtue of the 
order or decree of the court, shall be valid to the same extent as the same was 
done by the party owning the property. 

This section does not affect the common-law 
i ule of agency by which the wife, being aban
doned by her husband without her fault, may 
pledge his credit for necessaries, and if left by 
bun in the management of his business, may 
make all contracts reasonably incident to such 
management . Therefore, held, tha t a wife 
thus abandoned by her husbanel could make 
a valid sale of a cow belonging to him for the 
purpose of procuring support, the cow being 
of such character as not otherwise to furnish 
family support, and tha t this might be done 

The husband may act as agent for the wife, 
but in oreler to bind her he must be previously 
authorizeel to so act, or she must subsequently, 
with express or implied knowledge of his act, 
ratify it. The evidence necessary to establish 
such ratification must be of a stronger and 
more satisfactory character than tha t required 
to establish a ratification by the husbanel of 
her acts as his agent, or as between independ
ent part ies: McLaren v. Hall, 26-297. 

A wife who has knowledge of the fact that 
debts are contracted by her husband for the 
improvement of her separate property, and ac
quiesces in the appropriation of the property 

before the destitution of the family became 
complete and absolute: Raivson v. Spargler, 
62-59. 

The wife of an absconding husband holding 
property which was exempt in his hands may 
sell t he same and appropriate the proceeds, 
free from any claim for his debts, m the same 
manner that he might have done: Waugh v. 
Bridgeford, 69-334. 

The wife cannot recover from the husband 
for expenses of supporting the children after 
abandonnient. See notes to § 3405. 

purchased to the improvement of her own 
separate estate, subjects her property to an 
equitable lien for the value of the material 
furnished: Miller v. Hollingsworth, 36-163. 

Whi le the husbanel is not, by virtue of the 
mari tal relation, agent of the wife in respect 
to tho wife's property, yet as to the shipment 
or preservation of the household goods jointly 
useel by them, something may be inferred 
from the mari tal relation, and the agency of 
the husband may be inferxeel from slighter 
circumstances than would be necessary to es
tablish agency o n the part of a stranger. In 
such case, ic is error to charge the jury tha t 

3 3 9 9 . C o n t r a c t s a n d sa l e s b i n d i n g . 2208. All contracts, sales or in
cumbrances made by either the husband or wife by virtue of the power con
templated in the preceding section, shall be binding on both, and, during such 
absence or confinement, the person acting under such power may sue and 
be sued thereon, and for all acts done the property of both shall be liable 
and execution may be levied or attachment issued accordingly. No suit or 
proceedings shall abate or be in anywise affected by the return or release of 
the person confined, but he or she may be permitted to prosecute or defend 
jointly with the other. 

3400. D e c r e e s e t a s i d e . 2209. The husband or wife affected by the pro
ceedings contemplated in the two preceding sections, may have the order or 
decree of the court set aside or annulled by filing a petition therefor, and serv
ing a notice on the person in whose favor the same was granted as in ordinary 
actions. Ihit the setting aside of such decree or order shall in nowise affect 
any act done thereunder. 

3 4 0 1 . A t t o r n e y i n fac t . 2210. A husband or wife may constitute the 
other his or her attorney in fact, to control and dispose of his or her property for 
their mutual benefit, and may revoke the same to ihe same extent and manner 
as other persons. 
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the proof of agency must be of the same char
acter anel tho same weight as between husband 
and wife as is required to show agency in any 
other person: Fur man v. Chicago, R. I. & P. 
R. Co., 62-395, 

Where the husband delivered household 
goods of a wife to a railroad company for ship
ment, taking a bill of lading in the name of 
the wife, and transacted with the company 
the entire business relating to the shipment, 
and afterwards had such bill of lading in his 

possession and exhibited it to the agen t of the 
company, and gave directions as to t h e reship-
nient of t he goods, held, t ha t such facts were 
entitled to consideration as tending to prove 
the authori ty of the husband to act for the 
wife in the premises, and tha t under such cir
cumstances the company had the r ight to 
consider the husband as the wife's du ly au
thorized agent in regarel to the sh ipment , un
less notified to the contrary : Ibid.; S. C, 68-
219. 

3 4 0 2 . W a g e s of w i f e ; a c t i o n s b y . 2211. A wife may receive the 
wages of her personal labor and maintain an action therefor in her own name, 
and hold the same in her own right; and she may prosecute and defend ail 
actions at law or in equity for the preservation and protection of her rights 
and property, as if unmarried. [11 Gr. A., ch. 24.] 

W i f e ' s e a r n i n g s : Where the husband is her husband, yet t ha t property acquired by 
resting under no disability, he, and not the her dur ing marriage, whilst she was receiv
es ife, is, as a mat ter of law, the head of the 
family. He is bound for her support and en
titled to her earnings when she is not engaged 
in business on her own account : Van Doran 
v. Marden, 48-186. 

The wife is entitled to her wages for serv
ices performed for others, but the husband is 
entitled to her labor and assistance in the dis
charge of those duties and obligations which 
grow out of the marriage relation: Mewiiirter 
v.Hatten, 42-288. 

The wife is entitled to no claim against t he 
husband or his estate for services rendered 
him, such as caring for him during insanity, 
etc., and a contract for such services would be 
void : Grant v. Green, 41-88. 

The wife cannot recover wages from a thi rd 
party for work performed for the husband, as 
boarding hands, etc., under a contract be
tween the husband and such party. The hus
band may, under such circumstances, con
tract for the services of his wife and receive 
compensation in elischarge thereof wi thout 
her consent: Lyle v. Gray, 47-153. 

Where boarding for a prisoner, whom it was 
impracticable, by reason of his condition, to 
confine in the county jail, was furnished in 
the family of the sheriff, held, that the sher
iff, as husband, had authority to claim and 
collect the charges lor the services of his wife 
as well as himself in the boarding of such 
prisoner, and that an assignment of the claim 
oi the wife for her services was not neces
sary : Miller v. Dickinson County, 68-102. 

The wife's earnings, unless acquired in car
rying on an independent business of her own, 
cannot be made tho basis of a claim against 
the husband which will support a conveyance 
by him to the prejudice of his creditors: Trip-
lett v. Graham, 58-135. 

The wife cannot regard earnings made in 
connection wi th her husband's property in the 
management of family affairs, where she has 
no separate property, as her individual earn-
i igs, and where such earnings are expended 
; J the purchase of property it does not be
come exempt from her husband's debts : Ham
ill o. Henry, 69-752. 

Under former statutory provisions, held, 
tha t while the property of the wife owned by 
her at the t ime of the marriage, and such as 
was subsequently acquired by her by gift or 
inheritance, was not subject to the debts of 

ing the protection and support of her husband, 
vested in him, and if taken by her in her own 
name was held in t rus t for her husband and 
his creditors: Duncan v. Rosette, 15-501. 

W h e r e the wife has separate property, she 
m a y use it for t rading in real estate wi thout 
subjecting the re-invested profits to seizure for 
the payment of the husband's debts : Mitchell 
v. Sawyer, 21-582. 

Where property was purchased by the wife, 
par t ly wi th her earnings and par t ly w i t h t he 
income from her separate property, held, t ha t 
so far as her earnings (which by the law then 
existing belonged to her husband) had been 
used in the purchase, the property was liable 
to the payment of the husband 's deb t s : 
McTighe v. Bringolf, 42-455. 

R e c o v e r y fo r t o r t : The provisions of the 
statutes with reference to r ights of marrieei 
women would seem to effect their complete 
emancipation from the d isabilities of coverture 
to which they were subjected by the common 
law with respect to the rights of property, its 
freedom from control of the husband or its lia
bility for his debts and the r ight to sue and be 
sued" in respect thereto. The r ight of action in 
favor of t he wife, whether arising upon con
tract or tort , is tier's in the same sense tha t it 
would be if she were unmarr ied, and is to be 
prosecuted in her own name wi thout the 
joinder of her husband. So held in case of an 
action for malicious prosecution: Musselman 
v. Galligher, 32-383. 

So held, also in case of libel: Pancoast v. Bur
nett, 32-394. 

In a suit by the wife for personal injuries, it 
is not necessary tha t the husband join wi th her 
as plaintiff: Tuttle v. Chicago, R. I. & P. R. 
Co., 42-518. 

W h e n the wife has a separate and inde
pendent employment, which she habitually 
follows and for which she receives compensa
tion from her employers, she m a y be deemed 
to have a business or occupation independent 
of her husband, and may recover in an action 
in her own name for loss of t ime occasioned by 
personal injur ies: Fleming v. Shenandoah, 07-
505. 

However, the husband is still entitled to the 
labor and assistance of the wife, and may re
cover in his own right for any injury to her 
which deprives him thereof: Mewhirter v. 
Hatteu. 42-288. 
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H e may recover for loss of t ime caused by 
injury to her unless she is engaged in the prose
cution of a separate business, which thereby 
suffers detr iment ; and therefore, in an action 
by a married woman, not carrying on a sep
arate busino-s, to recover damages for personal 
injuries, loss of t ime cannot be shown as an 
element of damages: Tuttle v. Chicago, R. I. 
& P. R. Co., 42-518: Nichols v. Dubuque & D. 
R. Co., 68-732. * 

Instructions in an action by a wife against 
a railway company to recover damages for 
personal injuries, held to sufficiently limit the 
recovery to such damages as were strictly per
sonal to tho wife, and for which she might re
cover: Tuttle v. Chicago, R. I. & P. R. Co., 
48-236. 

Unless a married woman has a separate busi
ness, the averments of the inability to work 
and labor by reason of the injuries sustained 
by the negligence of defendant will render her 
petition liable to be assailed as claiming ele
ments of damage for which her husband alone 
is entitleee recovery: Dickens v. Des Moines, 
74-210. 

Damages resulting from the death of the 
wife are damages to her estate, and the right 
of action therefor exists only in favor of her 
administrator, but for loss oi services, loss of 
society and expenses of treatment, the hus
band may recover: Mowry v. Chany, 43-609. 

The damages accruing to the estate of a 
married woman because of a wrongful act 
which causes her death should not be assessed 
on the same basis as though she were unmar
ried, even though she may have been engaged 
to some extent m a separate business. Dam
ages should not be allowed in such case for 
services which would have been rendered for 
the benefit of her husband and family: Stul-
mutter o. Cloughly, 58-738. 

At common law it was a well-settled rule 
tha t for injuries to the wife during coverture 
she must join with the husband in an action. 
But whenever the injury was such tha t the 
husband received special damage, such as loss 
of society or expense, he might sue in his own 
n a m e : McKinney v. Western Stage Co.. 4-420. 

The husband may recover for medicine and 
medical attendance and expenses incurreet on 
account of the injury to the wife. But if the 
husband authorizes the wife to prosecute a suit 
for such expenses, and aids her therein, and 
permits her to recover and receive the amount 
recovered, he will be estopped afterwards to 
claim recovery for the same mat te rs : Neumeis-
ter v. Didxique, 47-465. 

In such case, the fact that the wife has 
claimed in a 1 owner action to have been carry
ing on a separate business in her own name, 
anel has sought to recover for a loss occasioneel 
to her in such business by the injury, will not 
preclude the husband from setting up loss of 
services of the wife: Ibid. 

In an action by the husband to recover for 
loss of services of the wife resulting from an 
injury to her he may show the inability of the 
wife to perform labor or service resulting from 

3403. Property of one not liable for debts of the other. 2212. 
Neither husband nor wife is liable for the debts or liabilities of the other in
curred before marriage, and, except as herein otherwise declared, they are not 
liable for the separate debts of each other; nor are the wages, earnings, or 

the injury and the value of the service thus 
lost: Ibid. 

A c t i o n b y w i f e a g a i n s t h u s b a n d : Under 
a former s tatutory provision giving a married 
woman tho right to sue in her own name, 
when the action concerned her separate prop
erty, held, tha t a wife, compelled to leave her 
husband for cause, or driven away by him 
without cause, might maintain an action of 
replevin against h im in her own name to ob
tain possession of her separate property: Join-' 
v. Jones, 19-236. 

The fact tha t there has been a separation of 
the husband and wife without cause will not 
authorize the wife to maintain an action 
against the husband to recover property owned 
by her before marr iage: McMullen v. McMul-
len, 10-412. 

Whether an action at law will lie dining 
coverture by the wife against the husband for 
the recovery of a money judgment , quaere: 
Owen v. Owen, 22-270. 

The statutory provision authorizing the wife 
to sue in her own name does not give a right 
of action generally against her husband. Such-
right of action exists only under K, 3395, which 
authorizes the husband or wife to maintain an 
action against the other for the recovery of 
property) or for any r ight growing out of the 
same: Peters v. Peters, 42-182. 

Therefore the husband or wife has no right 
of action against the other for tor t : Ibid. 

Claims of the one against the estate of 
t h e o t h e r : Where the husband borrows the 
sepaiate money of the wife and promises to 
repay it, especially where the promise is re
duced to wri t ing and the rights of creditors 
are not prejueliced or defeated, equity will en
force the contract against him, or, if he is 
deceased, against his estate: Logan v. Hall, 
19-491. 

So where the wife loaned to the husband 
money out of her separate estate, with the ex
pectation and promise that it should be repaid 
to her, and the husband afterwards executed 
and delivered to her notes for the amount re
ceived, held, tha t such notes constituted a 
valid and binding claim against the husband, 
which after his eleath could be enforced against 
his estate: Tbid. 

But in such case, held, that the wife was not 
entitled to interest on the sum loaned: Ibid. 

Where the wife took from her husband while 
sick a large sum of mone}', subsequently evad
ing his request to return it except as to a small 
portion, anel after her death the husband's as
signee filed a claim for the sum against her 
estate, held, tha t the possession of the money 
by the wife was the possession of the husband 
eiuring her life, and after her eleath the hus
band or his assignee might assert his r ight to 
its possession as against her executor: David
son v. Smith,, 20-466. 

Where the wife gives the husband money 
for the purpose of aiding in purchasing a 
homestead, which is so used, his estate cannot 
bo helel liable for tho money advanced: Gar
rett v. Baldwin, 40-688. 
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property of either, nor is the rent or income of such property, liable for the 
separate debts of the other. [K., § 2505; C, '51, § 1453; 13 GL A., ch. 126.] 

The husband is liable on an implied under
taking for necessaries supplied to the wife. 
Whatever is suitable and proper for the wife, 
ionsielering her station in life, is included in 
necessaries, and tha t te rm is not confined to 
the supply of things demaneled for her suste
nance, apparel and health, but extends to what
ever is necessary for her happiness, comfort 
and enjoyment in the station she occupies as 
to wealth and fashion: Porter v. Briggs, 38-
166. 

Therefore, held, tha t the husband was liable 
for services rendered to the wb'e by an at torney 
in establishing her innocence of the charge of 
adultery made by the husband in an action f or 
divorce: Ibid. 

And see as to attorney's fees in such cases, 
notes to § 3420. 

In order to enable a party to recover against 
a husband for necessaries furnished to the in
sane wife, it need only be shown that she was 

By this section, by which the wife is clothed 
wi th the same property rights and charged 
with the same liabilities as the husband, she 
is completely emancipated from all the bonds 
recognized by the common law, save those of 
affection and moral obligation. Being clothed 
with all the natural rights enjoyed by the hus
band, which she may exercise free from his 
control, she is subject to the same rules which 
restrict and control the rights of the husband 
and enforce his obligations assumed by con
tract and imposed by law for the protection of 
other members of society. As she has all the 
rights of the husband, she must assume all his 
obligations as well by implied as by express 
contract: Spafford v. Warren, 47-47. 

Therefore, held, tha t the conveyance of a 
homestead, in which the wife joined wi th the 
husband, but which was void as being an ab-

Although this section provides tha t the 
family expenses are chargeable upon the prop
erty of both husband and wife, it has been 
treated the same as if it provideel that both 
shall be personally liable for family expenses. 
The evident object and purpose of the s ta tu te 
is tha t the property and means of the husband 
and wife shall be devoted to the support of the 
family so far as necessary for that purpose: 
Devendorf v. Emerson, 66-698. 

In the absence of fraud and collusion be
tween the husband and the creditor, the acts, 
agreements and promises of the husband in re
lation to family expenses, etc., are binding 
upon the wife without any express consent or 
action on her part . The husband may change 
the form of indebtedness, as by giving a new 

compelled to leave the husband 's house on ac
count of cruel t rea tment or improper conduct 
on his part . In such case the husband is pre
sumed to extend to his wife a general credit 
for necessaries, such as meat, drink, clothes, 
medicine, etc., suitable to his degree and cii-
cumstances : Descellfs v. Kadmus, 8-51. 

Before the adoption of the Code it was held 
tha t the husband was liable for the toi ts of the 
wife as at common law, notwi ths tanding the 
s ta tute embodied! in this section: McEl fresh v. 
Kirkeudatt, 36-224; but now see S. 3396. 

Under the s tatute embodied in this section, 
held, tha t the property of the wife was not 
liable for the debts, of the husband contracted 
before marriage, even though she did not take 
the steps then required by s ta tute to prevent 
her property left in his hands to become liable 
for his debts contracted after mar r i age : Pat
terson v. Spearman, 37-36. 

solute deed instead of a mortgage as contem
plated when it was executed, and also lor tiie 
reason tha t the name of tho grantee and the 
description of the property were left blank at 
the t ime of the execution and subsequently 
filled in by the husband, was ratified by her 
subsequent action in reference thereto anil 
thus became valid and binding upon he r : 
Ibid. 

A married woman m a y make a valid con
tract for the purchase of real property. Pre
vious cases in Iowa upon the power of a mar
ried woman to contract, discussed: Shields v. 
Keys, 24-298. 

A marr ied woman m a y execute a valid 
mortgage upon her property as security for 
the debt of another in the same manner as 
though unmar r i ed : Low v. Anderson, 41-476. 

note, without releasing h e r : Lawrence v. Sin-
namon, 24-80. 

A change by the husband contracting the 
indebtedness of the evidence thereof from oral 
contract to note, and frorn note to judgment , 
will not terminate the liability of the wife, and 
the debt will continue enforceable against her 
property as long as the r ight of action against 
the husband exists: Frost v. Parker, 65-178. 

The s tatute of limitations commences to run 
in favor of the wife only from the matur i ty of 
the indebtedness as contracted by the husbanel, 
and the action against the wife is not barred 
as long as it subsists against the husband: 
Lawrence v. Sinnarnon, 24-80; Davidson v. 
Biggs, 61-309; Waggoner v. Turner, 69-127. 

This rule applies even where the note for 

3404. Contracts of wife. 2213. Contracts may be made by a wife and 
liabilities incurred, and the same enforced by or against her to the same ex
tent and in the same manner as if she were unmarried. [K.., § 2506; C, '51, 
§ 1454.] 

3405. Family expenses. 2214. The expenses of the family and the 
education of the children, are chargeable upon the property of both husband 
and wife, or of either of them, and in relation thereto they may be sued 
jointly or separately. [B,., § 2507; C, '51, § 1455.] 
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the indebtedness has been put in judgment 
against the husband: Phillips v. Kirby, 73-
278. 

The fact tha t a creditor has brought an ac
tion against the husband alone, and obtained 
judgment thereon by consent, does not extend 
the statute of limitations as against the wife 
until the judgment shall become barred: Polly 
••. Walker, 60-86. 

Where the husband, after the indebtedness 
was contracted, gave a note therefor, drawing 
interest at ten per cent, and providing for an 
attorney's fee, held, tha t a recovery could not 
be had against the wife for the attorney's fee 
nor lor interest at tha t r a t e : Fitzgerald v. 
McCarty, 55-702. 

The wife is liable al though the vendor made 
the contract with, and extended the credit to, 
the husband alone: Smedley v. Felt, 41-588. 

In the cases contemplated in this section, 
the wife is jointly liable with the husband and 
the indebtedness is the debt of both: Smedley 
v. Felt, 43-097; and she may be sued thereon 
a lone: Farrar v. Emery, 52-725. 

A personal judgment may be rendered 
against the wife where she is sued jointly with 
the husband for family expenses, notwith
standing the husband has a discharge in bank
rup tcy : Jones v. Glass, 48-345. 

A creditor may, if he sees proper, join the 
wife and husband in the same action. The 
allowance of a separate action to be brought 
against the wife is simply a n additional rem-
eely which may or may not be adopted: Wag
goner v. Turner, 69-127. 

The remedy against the wife for family ex
penses incurred by the husband is not limited 
to a personal judgment . By a proper proceed
ing her property may be pursued without such 
j udgmen t being h a d : Frost v. Parker, 65-178. 

Where the proceeding against the wife is 
brought by an assignee of the claim against 
the husband for family expenses, the remedy 
against the property of the wife will not be de
feated by the fact tha t no assignment of the 
claim against the wife is shown: Ibid. 

" Expenses of the family " are not limited 
to necessary expenses. Any expenditure is 
contemplated which is incurred on account of 
articles to be used in the family; and the pur
chase of a piano, held to be a family expense: 
Smedley v. Felt, 41-588. 

So held as to the purchase of an organ: Frost 
v. Parker, 65-178. 

So the purchase of a cook stove and fixtures 
comes properly under the head of family ex
penses : Finn v. Rose, 12-565; but the pur
chase of a reaping machine, used by the hus
band in prosecuting his business of farming, by 
which he supports his family, is not a family 

expense: McCormick v. Muth, 49-536; nor is 
the purchase of a p low: Russell v. Long, 52-
250. The expenses of t rea tment of a wife a t a 
hospital for the insane, held not to be a family 
expense: Delaware County v. McDonald, 46-
170. 

Where the husband purchased a watch and 
chain and other jewelry, a part of which was 
presented to his wife and the remainder used 
in the family, the wife was held liable there
for as family expenses, although she had no 
knowledge tha t they were not paid for unti l 
sometime afterwards: Marquardtv. Flaughter, 
60-148. 

To constitute a family expense it is essential 
tha t the thing for which the expenditure was 
incurred should have been used or kept for use 
in the family: Fitzgerald v. McCarty, 55-702. 

A father not being liable for necessaries fur
nished an adult son or daughter who lives with 
him, is not liable for such necessaries as being 
part of the family expenses. The purpose of 
this section is not to declare what charges or 
expenditures would be regarded as expenses 
of the family, but to provide a remedy there
for against both husband and wife: Blachley 
v. Laba, 63-22. 

Where the wife has purchased goods of a 
merchant with whom the husband has no ac
count, and to whom he has given notice in 
wri t ing not to sell goods to his wife and charge 
them to him, it not appearing but that the 
husband otherwise provides necessaries for the 
family, the merchant cannot hold the husband 
liable as for family expenses: Devendorf v. 
Emerson, 66-698. 

A party who furnishes money to the hus
band to pay indebtedness for family expenses 
has no right of action against the wife there
for, where the money is not furnished at her 
request nor upon an assignment of the ac
count : Sherman v. King, 51-182. 

Money borrowed for and used in purchasing 
articles which, if obtained on credit, would 
constitute proper i tems of family expense, 
cannot itself be t reated as a family expense: 
Davis v. Ritchey, 55-719. 

An action to make an indebtedness for fam
ily expenses a lien upon real property of the 
wife may be brought in the county where the 
property is s i tuated: See § 3783 and notes. 

If the duty of supporting the family is per
formed by the wife she cannot claim r e i m 
bursement from him for the money expended. 
This duty is cast equally upon both: Johnson 
v. Barnes, 69-641. 

That the wife cannot recover from the hus
band or his estate money or property of hers 
used by him, or otherwise devoted to payment 
of family expenses, see notes to § 3395. 

3406. Removal from homestead. 2215. Neither husband nor wife 
can remove the other, nor their children, from their homestead without his or 
her consent, and if he abandons her she is entitled to the custody of their minor 
children, unless the district [or circuit] court, upon application for that pur
pose, shall, for good cause, otherwise direct. [E., § 2514; 0., '51, § 1462.] 

INSANITY OF EITHER. 

3407. Conveyance of p rope r ty . 2216. Where either the husband or 
wife is insane, and incapable of executing a deed, and relinquishing or convey 
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ing his or her right to the real property of the other, the sane person may 
petition the district [or circuit] court of the county where such petitioner re
sides, or of the county where said real estate is situated, setting forth the facts 
and praying for an order authorizing the applicant or some other person to 
execute a deed of conveyance and thereby relinquish the interest of either in 
the real property of the other. [R., § 1500.] 

3 4 0 8 . P r o c e e d i n g s . 2217. The petition shall be verified by the oath of 
the petitioner, and shall be filed in the office of the clerk of the district [or 
circuit] court of the proper county. The court shall appoint some discreet 
person or attorney guardian for the person alleged to be insane, who shail 
ascertain as to the propriety, good faith, and necessity of the prayer of the 
petitioner, and who shall have power to resist said application, and subpoena 
witnesses, or to take depositions to disprove the petition and prove the impro
priety of granting said petition, which guardian or attorney shall be allowed 
by the court a reasonable compensation to be paid as the other costs. [R., 
§1501.] 

3 4 0 9 . D e c r e e . 2218. Upon the hearing of said petition, if the court is 
satisfied that the same is made in good faith, and that the petitioner is the 
proper person to exorcise the power and make the coveyances, and that such 
power is necessary and proper, said court shall enter up a decree, thereby fully 
authorizing the execution of all such conveyances for and in the name of such 
husband or wife, by such person as the court may appoint. [R., § 1502.] 

3 4 1 0 . A p p o i n t m e n t ; r e v o c a t i o n . 2219. All deeds executed as pro
vided in the three preceding sections shall be valid in law, and shall convey 
the interest of such insane person in the real estate so conveyed; provided 
said power shall cease and become void as soon as he or she shall become sane 
and of sound mind, and apply to the court to revoke said power, and the same 
shall be revoked; but such revocation shall in nowise affect conveyances pre
viously made. [R., § 1503.] 

C H A P T E R 3. 

OF DIVORCE, ANNULLING MAERIAGES, AND ALIMONY. 

3 4 1 1 . Jur i sd ic t ion . 2220. The district [or circuit] court in the county 
where either party resides, has jurisdiction of the subject-matter of this chap
ter. [R., § 2532; C , '51, § 1480; 13 G. A., ch. 127.] 

J u r i s d i c t i o n ; r e s i d e n c e : The action is 
not local, but transitory, and the court being 
satisfied of the residence of plaintiff, has 
power to t ry the case irrespective of the res
idence of defendant: Smith v. Smith, 4 G. Gr., 
266. 

The residence on the part of plaintiff re
quired by statute is a legal and not merely an 
actual residence; such a residence as that , 
when a man leaves it, he has an intention of 
re turning to i t : Hinds v. Hinds, 1-36. 

A mere temporary sojourn for a season, 
wi thout intention of domiciliation and citizen
ship, is insufficient: Smith v. Smith, 4 G. Gr., 
266; Whitcomb v. Whitcomb, 46-437, 443. And 
see Rush v. Rush, 48-701. 

A Utah divorce obtained without jurisdic
tion, or where neither par ty was resident of 
the territory, is absolutely void: State v. Fleak, 
54-429. 

It is competent to establish by parol that a 

decree of divorce rendered in another state is 
void for want of jurisdiction in the court ren
dering it, for the reason tha t neither plaintiff 
nor defendant were residents of the state 
where the decree was rendered as required by 
the laws of tha t s ta te : Neff v. Beauchamp, 
74-92, 

The rule tha t the domicile of the wife and 
children is to be considered the same as tha t 
of the husbanel is subject to the exception 
that , in a proceeding for a divorce, the law 
recognizes the husband and wife as having 
separate domiciles, and a valid divorce m a y be 
decreed in a suit where only one of the par
ties resides: Kline v. Kline, 57-386. 

Where the proceeding is brought by t he 
husband in one state against the wife living 
in another state, and jurisdiction is acquired 
by service of publication, the court may de
clare the status of the parties and gran t t he 
decree, but it cannot make a valid decree aa 
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to the custody of the children, who are non
residents ot the state where the divorce pro-
ccedinas were h a d : Ibid. 

J u r i s d i c t i o n a s t o c h i l d r e n : The provis
ions as to the custody of a child, maele in the 
decree of divorce regularly obtained and still in 
iorce in another state, such child being within 
the jurisdiction of the court at the t ime the 
decree was rendered, will be regarded as bind
ing and conclusive by the courts of this state, 
when the right to the custody of the child is 
culled in question here, until such decree is 
modified or reversed or set aside for cause 
shown to the jurisdiction which rendered i t : 
Wakefield v. Ives, 35-238. 

Waiver of want of jurisdiction: Want 
of jurisdiction of a court to entertain an ac
tion for divorce, owing to the non-residence 
of plaintiff, cannot afterwards be interposed 
by such plaintiff as an objection to the decree, 
whe're it appears tha t plaintiff authorized the 
cause to be prosecuted and received the money 
allowed as al imony: Ellis v. White. 61-644. 

D e c r e e a g a i n s t n o n - r e s i d e n t : Where the 
action for divorce is brought by a resident of 
one state, in the courts of that state, against 
a non-resident, and service is had by publica
tion only, without appearance by defendant, 
the court acquires jurisdiction only to declare 
the status of the parties before it, but cannot 
render a valid decree as to the custody of 
minor children who are non-residents of the 
state where the decree is rendered: Kline v. 
Kline, 57-386. 

The policy and laws of the two states of 
Nebraska and Iowa being substantially the 
same as to the mode of procedure that mav be 
adopted to obtain a divorce, it being provided 
in both states that a divorce may be obtained 
in some other state or country, held, that a di
vorce gianted in Nebraska in accordance with 
its laws to a resident of that state anel against 
a resident of Iowa, upon personal service, be
ing valid m the state where it was granted, 
would bo recognized as valid in Iowa : Van 
Orsdal v. Van On lot, 67-35. 

P r e s u m p t i o n : Where parties, who have 
been husband and wife, separate and the 
former lives with a woman claiming to be, 
and held out by him to be, and reputed to be, 
his wife, the presumption will be entertained 
that such cohabitation is legal, and tha t he has 
been divorced from his former wife, and this 
presumption will be entertained when the 
legality of a subsequent marriage by such 
former wife is called in question: Blanchard 
v. Lambert, 43-228. 

Where acts are shown which would amount 
to a crime if a divorce from a previous mar
riage had not been obtained, such proof \\ 41 
be admissible to support an allegation of di
vorce, where by reason of destruction of records 
the record itself cannot be produced: In re 
Estate of Edwards, 58-431. 

The presumption of divorce, in the absence 
of any record evidence thereof, can only bo 
invoked in aid of innocence and the legiti
macy of offspring, nor does it always obtain 
even in such cases; but such rule is not ap
plicable in any case where neither party has 
been married again or has lived in cohabita
tion wi th another person as husband or wife. 
Therefore, held, tha t the mere fact of long 
separation woulel not give rise to a presump
tion of divorce such as to defeat the wife's 
dower r igh t : Cruize v. Billmire, 69-397. 

L e g i s l a t i v e d i v o r c e s : The courts have no 
inherent common-law jurisdiction over the 
matter of divorce. All the authori ty they can 
exercise in tha t respect is derived from legis
lative enactment. In England, at the t ime 
the common law was adopted in this country, 
a marriage could not be dissolved for any 
cause without special act of parliament. Ana 
after the independence of the states there was 
no method of obtaining a divorce except by 
virtue of general or special legislative enact
ment. Therefore, held, tha t the legislatures 
of the states are deprived of the power to 
grant divorces only so far as that power has 
been conferred on the courts of the s ta te : 
Levins v. Sleator, 2 G. Gr., 604. 

3 4 1 2 . P e t i t i o n . 2221. Except where the defendant is a resident of this 
state served by personal service, the petition for divorce, in addition to the 
facts on account of which the plaintiff claims the relief sought, must state 
that the plaintiff has been for the last year a resident of the state, specifying 
the town and county in which he has so resided, and the entire length of his 
residence therein, after deducting all absences from the state; that he is now 
a resident thereof; that such residence has been in good faith and not for the 
purpose of obtaining a divorce only; and it must in all cases state that the 
application is made in good faith, and for the purpose set forth in the petition. 
[R., §2533; C , '51, §1481.] 

The fact tha t the plaintiff is not a resident ment, where it appears tha t she authorized 
of the state cannot be taken advantage of by suit to be brought and accepted alimony al-
her for the purpose of defeating the judg- lowed by the decree: Ellis v. White, 61-644. 

3 4 1 3 . Verification; evidence; hear ing. 2222. All the statements 
above required, and all other allegations of the petitioner must be verified by 
the oath of the plaintiff, and proved to the satisfaction of the court by com
petent evidence. Unless the court is satisfied that the allegations of residence 
are fully proved, the hearing shall proceed no further, and the action shall be 
dismissed by the court on its own motion. No divorce shall be granted on 
the testimony of the plaintiff alone, and all such actions shall be heard in 
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open court on the testimony of witnesses, or depositions taken as in other 
equitable actions triable upon oral testimony, or by a commission appointed 
by the court. [R., § 2533; C , '51, § 1481.] 

Verification: That a petition for a divorce of jurisdiction to make an order as to tem-
is not sworn to does not deprive the court of porary alimony: Van Duzer v. Van Duzer, 65-
jurisdiction or render subsequent proceedings 625. 
invalid: McCraney v. McCraney, 5-232, 254. Method of t r i a l : The provision that the 

Defects in the verification of the petition trial is to be in open court is not complied 
are not juriselictional and cannot be urged in with by trial to referee, and a subsequent 
a collateral attack^: Ellis v. White, 61-644. hearing of the report of such referee on excep-

This provision as to the verification of the tions thereto. A reference in such .cases can-
petition by plaintiff is doubtless mandatory not be made even by consent, but the testi-
and intended to prevent looseness of practice mony taken by such referee, appointed in such 
in actions of divorce, and its requirements case, may bo treated as taken before a coin-
should be strictly enforced. The fact that de- missioner in accordance with the provisions in 
lendant answers the petition without object- this section, and the evidence so taken may be 
ing to a want of verification will not consti- used on the trial in court: Hobart v. Hobai t, 
tute a waiver of such requirement, for the 45-501. 
reason that it is enacted not for the benefit of As the parties to a proceeding for divorce 
defendant, but as a hindrance to easy divorce, had the right under the Revision to a jury 
and therefore cannot be waived. But such trial, such right was not taken away by the 
provision does not relate to the jurisdiction of Code in proceedings commenced before its 
the court. It prescribes a rule of action in- adoption: Wadsworth v. Wadsworth, 40-448. 
tended only to govern as to the final judgment Consent of par t ies will not warrant the 
in the case. Therefore the fact that the peti- granting of a divorce unless proper ground 
tion is not verified will not deprive the court therefor is shown: Lyster v. Lyster, 1-130. 

3 4 1 4 . Causes of. 2223. Divorces from the bonds of matrimony may be 
decreed against the husband for the following causes: 

1. When he has committed adultery subsequent to the marriage; 
2. When he wilfully deserts his wife and absents himself without a reason

able cause for the space of two years; 
3. When he is convicted of felony after his marriage; 
4. When, after marriage, he becomes addicted to habitual drunkenness; 
5. When he is guilty of such inhuman treatment as to endanger the life of 

his wife. [R., § 2534; C , '51, § 1482.] 
I n general : To justify the granting of a 

divorce it must appear that defendant has 
been guilty of some of the acts mentioned 
in the statutes as grounds therefor. It is 
not sufficient that the court finds defendant's 
conduct is such as to manifest a disregard 
on his part of the marriage vows and his ob
ligations to plaintiff: Miller v. Miller, 43-325. 

The causes enumerated in the statute are 
the only ones which will justify either party 
to the marriage in refusing to live with the 
other: York v. Ferner, 59-487. 

Where the ground for divorce is a continu
ing one, although it may have begun before 
the enactment of the statute providing for a 
divorce on that ground, yet if continued after
ward for the period required, it will be suffi
cient to justify the divorce: McCraney v. 
McCraney, 5-232, 254. 

Impeitency, insanity and idiocy are not 
grounds for rlivorce: Wertz v. Wertz, 43-534. 

Under a previous statute providing for di
vorce, when it was made fully apparent to 
the court that the parties could not live in 
peace and happiness together, and that their 
welfare required a separation, held, that it 
must be made fully apparent to the court, not 
only that the parties could not live in peace 
and happiness, but also that their welfare re
quired their separation: Inskeep v. Inskeep, 
5-204. 

Furtbnj held, that a divorce on this ground 
could not be granted to the wrong-doer: Ibid. 

It is probably correct to say that a decree in 
an action for divorce is an adjudication of all 
causes for divorce then existing: Rivers v. 
Rivers, 65-568. 

A d u l t e r y : Where divorce is sought on the 
ground of adultery, it is not necessary to 
prove the direct fact of adultery, but it may 
be inferred from the circumstances. These, 
however, must be such as would lead the 
guarded discretion of a just mind to the con
clusion of the truth of the iacts. If the adul
terous disposition of the parties is once estab
lished the crime may be proven from their 
afterward being together under circumstances 
authorizing such inference: Inskeep v. Ins
keep, 5-204. 

The circumstances are to be taken together, 
and when combined must tend to establish 
the criminal disposition of the party charged, 
a like disposition of the alleged particeps crim-
inis, and an opportunity to commit the act: 
Ibid. 

Adultery can seldom be proven by other 
than circumstantial evidence, and evidence 
thereof is sufficient when the circumstances 
proved lead naturally and fairly to the con
clusion of guilt, and are inconsistent with any 
rational theory of innocence: Names v. Names, 
67-383. 

Evidence of adultery in a particular case 
held sufficient to warrant a divorce on that 
ground: Ibid. 

In a particular case, held, that the evidence 
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did not sufficiently establish the t ru th of t he 
charge of adul tery: Haggard v. Haggard, 
62-82. 

When the wife deserts the husband without 
reasonable ground, and before she has been 
absent long enough to entitle h im to a divorce 
he commits aeiultery, the wife is entitled to 
divorce and al imony: Wilson v. Wilson, 40-
230; Dupoutv. Dupont, 10-112. 

Whi le the adultery of plaintiff will df bar 
her from procuring a divorce on the ground 
of a like crime on the part of defendant, yet 
where the marriage of plaintiff, which was 
claimed to be adulterous, was contracted in 
ignorance of the fact that defendant was alive, 
and in fact he had not been heard of for ten 
years, held, tha t such marriage on the part of 
plaintiff would not defeat her action against 
defendant for divorce: Smith v. Smith, 64-
682. 

D e s e r t i o n : A reasonable cause for deser
tion must be one which would prima facie 
entitle the par ty so deserting to a divorce: 
Pierce v. Pierce, 33-238. 

Whether the desertion and absence must 
both be without reasonable e'ause, qucere; 
though it may well be questioned whether the 
t rue meaning of the statute is not " when the 
defendant wilfully deserts her without reason
able cause and absents himself for two years." 
But the reasonable cause here contemplated 
is wrongful conduct on the pai t of the wife, 
amount ing to a good excuse for the husband's 
desertion and absence. No other cause can 
bo shown than one arising from the fault of 
t he wife. The statute does not require tha t 
the absence shall be wilful, and therefore, held, 
tha t if the desertion occurred while the de
fendant was sane, his subsequent insanity was 
no excuse: Douglass v. Douglass. 31-421. 

In case of application for a divorce on the 
ground of desertion, the petition must state 
that such desertion was " w i t h o u t reasonable 
cause: " Pinkney v. Pinkney, 4 G. Gr., 324. 

Where the parties mutual ly agree to sepa
rate, neither one is entitled to divorce on the 
ground of the absence of the other unti l such 
par ty offers to and expresses a willingness to 
live with the other, and such offer must appear 
to be made in good fa i th: Farber v. Farber, 
64-362. 

Facts in a particular case held sufficient to 
consti tute a wilful desertion of the husband 
on the part of tho wife: Pilgrim v. Pilgrim, 
57-370. 

Evidence in a particular case held sufficient 
to show such desertion of the husband by the 
wife as to entitle the former to a divorce: 
Lane v. Lane, 67-76. 

I n another case, held, tha t the evidence was 
not sufficient: Atkinson v. Atkinson, 67-364. 

A c o n v i c t i o n o f f e l o n y from which an 
appeal has been prosecuted and which is liable 
to reversal is not sufficient ground for a di
vorce. The conviction must be final and ab
solute : Vinsant v. Vinsant, 49-639. 

Where it appeared tha t defendant was con
victed on an indictment for felony, but the 
cause was appealed, and at the t ime of the 
trial in the divorce suit such appeal was un
determined, held, tha t there was no ground 
for divorce upon such conviction: Rivers v. 
Rivers, 60-378. 

But in such case, held, tha t after the affirm
ance of such conviction a new action lor di
vorce might be brought on the ground of such 
conviction, and would not be barred by tl e 
first action: Rivers v. Rivers, 65-568. 

H a b i t u a l d r u n k e n n e s s : To constitute a 
person an habitual drunkard it is not neces
sary tha t he be in that condition during busi
ness hours : Wheeler v. Wheeler, 53-511. 

I n h u m a n t r e a t m e n t : In order to consti
tu te inhuman t reatment within the statutory 
provision there must be *wo ingredients: 
first, such t rea tment must be inhuman, and, 
second, it must be such as to endanger life: 
Freerking v. Freerking, 19-34. 

In an action for divorce on the ground of 
inhuman treatment, past t rea tment is not of 
itself a ground, and is material only as show
ing a just foundation for the apprehended 
danger to life. Threats of violence, when-e 
there is danger of harm to the life, will be suf
ficient; but threatened injury, causing appre
hension of bodily harm merely, will not be 
sufficient. The question is whether there is 
reasonable apprehension of danger to the life: 
Beebe v. Beebe. 10-133. 

Although it is not shown that any act has 
been done in the way of an at tempt to inflict 
the apprehended injury, yet the court may 
see tha t there is danger in such case as well 
as though there had been many a t tempts : 
Ibid. 

There may be inhuman t reatment endanger 
ing life, al tnough no physical injury is show u 
to have been sustained. Therefore, held, tha t 
where tho husband had searched for a revolver 
wi th the intention of killing his wife, her hie 
had been in danger within the meaning of the 
statute, and her husband had exhibited such a 
criminal disposition that her life would con
tinue to be in danger if she continued to live 
with him, and she was entitled to a divorce: 
Sackrider v. Sackrider, 60-397. 

Treatment calculated to affect the mind of 
plaintiff so as to destroy her health and ulti
mately endanger her life, or which involves by 
natural consequence a permanently injurious 
and prejudicial effect upon her health, will be 
sufficient: Caruthers v. Caruthers, 13-266; 
Cole v. Cole, 23-433. 

Cruel t rea tment will not justify a divorce 
unless it be such as to furnish reasonable 
ground to apprehend physical danger in the 
further continuance of the marriage relation, 
and must not be such as is caused by the 
party's own misconduct: Knight v. Knight, 
31-451. 

The acts complained of mus t be of such a 
nature as to justify a belief t h a t the continu
ance of cohabitation would be dangerous to 
her life and hea l th : Vanduzer v. Vanduzer, 
70-614. 

Persistent abuse of the wife in the presence 
of her children, and also in the presence of 
neighbors and others, by applying to her epi
thets imput ing to her unchasti ty, must neces
sarily wound the feelings and utterly destroy 
her peace of mind in such sense as to impair 
her bodily hea l th : Wheeler v. Wheeler, 53-511. 

I nhuman t rea tment which is the result of 
insanity will not be a ground of divorce: Wertz 
v. Wertz, 43-534. 

Acts of cruelty, coupled wi th failure to fur-
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nish suitable food and clothing, held sufficient, 
in a particular case, to constitute ground for 
divorce: Harnett v. Harnett, 55-45. 

Evidence in a particular case held sufficient 
to show cruel anel inhuman t reatment on the 
part of the husband entitling tiie wife to di
vorce: Plainer v. Plainer, 66-378; Seslerhen 
v. Sesterhen, 60-301. 

In a particular case, held, tha t the evidence 
was not sufficient to show such cruel and in
human t reatment as to entitle the wifo to a 
divorce: Rivers v. Rivers, 60-378; Whaley v. 
Whaley, 68-647: Maben v. Maben, 72-658. 

Failure of the husband to contribute or to 
offer to contribute anything to the support of 
the wife and child consir!( red as bearing on 
the question of cruel and inhuman t rea tment : 
Hart v. Hart, 74-487. 

The facts showing the t reatment is inhuman, 
and such as to endanger life, must be stated. 
General allegations to that effect will not be 
sufficient: Freerking v. Freerking, 19-34. 

To entitle complainant to a divorce on the 
ground of inhuman t reatment it is enough to 
show that fact, al though the specifications of 
the petition are not proved as laid: Cole v. 
Cole, 23-433. 

3415 . H u s b a n d from wife. 2224. The husband may obtain a divorce 
from his wife for like cause, and also when the wife at the time of the mar
riage was pregnant by another than her husband, unless such husband have 
an illegitimate child or children then living, which was unknown to the wife 
at the time of their marriage. [R., § 2535; C, '51, § 1483.] 

3416 . Cross-petition. 2225. The defendant may obtain a divorce for 
like causes as above stated, b_y filing a cross-petition. 

The cross-petition here contemplated may The cross-petition for a divorce by defend-
be based on causes of divorce occurring sub- ant is to be regarded as a counter-claim: 
sequently to the commencement of the orig- Ibid. 
inal act ion: Wilson v. Wilson, 40-230. 

3417. Maintenance du r ing l i t igation. 2226. The court may order 
either party to pay the clerk a sum of money for the separate support and 
maintenance of the adverse party and the children, and to enable such party 
to prosecute or defend the action. 

M i s c o n d u c t of p l a i n t i f f s While plaintiff 
may be denied relief on the ground of mis-
coneluct, notwi ths tanding the wrong charged 
on the part of defendant, yet, in a part icular 
case, held, tha t the misconduct of plaintiff was 
not sucli as to show that she was not entitled 
to relief: Marsh v. Marsh, 64-667. 

C o n d o n a t i o n : Sexual intercourse of a wife 
wi th her husband alter suit wTas commenced 
against the husband on the ground of cruel 
t rea tment endangering life, held not to be a 
condonation, where it was procured by the 
husband without the wife's voluntary consent : 
Harnett v. Harnett, 55-45. 

The fact tha t a wife seeking divorce re
mains in the same house with her husband 
and does the household work for the husband 
does not amount to condonation sufficient to 
defeat her act ion: Hamett v. Harnett, 59-401. 

In a part icular case, held, tha t the condona
tion of the wife in regard to adultery of the 
husband was not such as to show assent thereto 
on her pa r t : Cochran v. Cochran, 35-477. 

Facts in a particular case held not sufficient 
to show condonation: Sesterhen v. Sesterhen, 
60-301. 

T e m p o r a r y a l i m o n y : To war ran t an 
order granting temporary alimony the fact 
ol marriage between the parties must be ad
mitted or proved: York v. York, 34-530. 

In a proceeding to vacate a decree of divorce 
the court has no power to require defendant 
to pay plaintiff a sum of money to enable her 
to prosecute the action. To authorize such an 
order it is essential tha t the marriage relation 
should exist: Wilson v. Wilson, 49-544. 

But the acts of the parties in living together 
again as husband and wife, after a divorce, 
were held sufficient to establish such marital 
relation as to justify the grant ing of an order 
1 or temporary a l imony: McFarland v. McFar-
*and, 51-565. 

The proof of marriage in a particular case 
held sufficient to authorize the allowance of 
temporary a l imony: Smith v. Smith, 61-138. 

Upon the question of an allowance of suit 
money plaintiff is not bound to show tha t she 
is entitled to a divorce. The making of such 
allowance is a mat ter of discretion, and the 
appellate court will not set it aside unless it 
shail appear tha t the discretion has been 
abused • Campbell v. Campbell, 73-482. 

Orders made for temporary al imony for 
support of the wife and for at torneys ' fees 
cannot be regarded as a final adjudication as 
to the rights of the par t ies : Clyde v. Peavy, 
74-47. 

B y c o u r t , n o t j u d g e : The power to m a k e 
the order for temporary alimony is conferred 
upon the court, and not upon the judge in va
cat ion: Prosser v. Prosser, 64-378. 

I n p r o c e e d i n g for a l i m o n y : W h e r e t he 
wife brings action for alimony wi thout di
vorce, a temporary allowance may be m a d e 
for the prosecution of the action in the same 
maimer as provided by s tatute in proceedings 
for divorce: Finn v. Finn, 62-482. 

A p p l i c a t i o n ; a l l o w a n c e : If the applica
tion for temporary alimony does not fairly 
present the facts necessary to enable the cour t 
unders tandingly to pass upon it, all the infer
ences and presumptions which natural ly arise 
out of the defect of such application will be 
indulgeel in against the par ty preferring it. 
But the opposite par ty cannot, by motion for 
more specific s tatement , require the number , 
names and residences of witnesses, and facts 
expected to be proved by each, to be shown to 
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the court in determining the proper amount 
to be allowed for the purpose of enabling the 
cause to be tried. In a particular case, held, 
tha t the allowance for temporary alimony was 
e'xcessive: Champlin v. Champlin, 42-169. 

The court may have jurisdiction to make an 
order as to temporary alimony, although the 
rivenaents of the petition are not verified as 
required by § 3413: Van Duzer v. Van Duzer, 
65 -625. 

Temporary alimony may be granted to either 
party in a divorce proceeeling as against the 
other; and, in a particular case, where the hus
band sought a divorce from the wife, held, 
tha t an allowance of temporary alimony to the 
wife was proper: Small v. Small, 42-111. 

An allowance to the wife of the means of 
defraying expenses of a suit in which she is 
plaintiff may properly be m a d e : Briggs v. 
Briggs, 36-383. 

But held that the amount allowed in a par
ticular case wa i excessive: Ibid. 

In a particular case, held, tha t an allowance 
of three hundred dollars for attorneys' fees for 
the prosecution of the action, and two hun
dred doilais for the payment of witness fees 
anel other expenses, to be paid over to the 
clerk and used for that purpose, together with 
an allowance of twenty-five dollars per month 
for the support of plaintiff during the action, 
was not excessive: Van Duzer v. Van Duzer, 
05-625. 

In a particular case, held, tha t allowance for 
support ponding appeal was not proper, and 
that the allowance made in the case was ex
cessive : Miller v. Miller, 43-325, 

In a particular case an allowance to the 
wife was upheld: Maben v. Maben, 67-284. 

The husband cannot offset as against the 

amount which he is required to pay as tempo
rary alimony the value of household goods 
appropriated by the wife: Dayton v. Drake, 
64-714. 

An agreement for division upon separation 
will not preclude the wife in a suit for divorce 
from having an allowance of suit money : 
Campbell v. Campbell, 73-482. 

F a i l u r e t o p a y : While failure of plaintiff 
to pay a sum ordered by the court to be paid 
to defendant to enable her to defend and to 
establish her innocence may well be punished 
by dismissing the action or striking the peti
tion from the files, a similar failure of elefend
ant to pay a sum similarly ordered to plaintiff 
should only in extreme cases be punished by 
striking the answer from the files. A full in
vestigation of the merits should no'' thus be 
prevented, if the par ty can show a jood ex
cuse, such as misfortune or poverty, 1 T fail
ure to comply with the order: Peel v. Peel, 
50-521. 

Failure to pay money awarded as tempo
rary alimony, and for which judgment has 
been rendered, does not constitute contempt 
depriving defendant of the right to file a 
pleading in the case: Baily v. Baity, 69-77; 
Allen v. Allen, 72-502. 

C u s t o d y a n d s u p p o r t of c h i l d r e n : 
Pending a proceeding for divorce the court 
has power to provide for the custody antl 
maintenance of children, and may take them 
from the custody of the father, defenelant, if 
he is shown to be an unfit person: Green v. 
Green, 52-403. 

A n a p p e a l may be taken from an order 
allowing temporary al imony: Blair v. Blair, 
74-311. 

A t t o r n e y s ' f ee s : See notes to § 3-120. 

3 4 1 8 . A t t a c h m e n t . 2227. The petition may be presented to the court 
or judge for the allowance of an order of attachment; and said court or judge 
may, by indorsement thereon, direct such attachment and the amount for 
which the same may issue and the amount of the bond, if any, that shall be 
given, and the clerk shall issue the same accordingly; and any property taken 
by virtue thereof shall be held to satisfy the judgment or decree of the court, 
but may be discharged or released as in other cases. 

This a t tachment will not affect the lien of a 
creditor of the husband whose judgment is ob-
taineel prior to the decree; nor can the elecree 
be dated back to the t ime of at tachment so as 
to cut out intervening judgmen t s : Daniels v. 
Lindley, 44-567. 

I t is not improper to allow an at tachment to 
compel the performance of an order to pay 
temporary alimony, on the ground that it in
terferes wi th the power of defendant to com
ply with the order for alimony, it appearing 
that the means of defendant are ample with
out taking into consideration the property at
tached : Van Duzer v. Van Duzer, 65-625. 

The provisions of the Code as to attach
ment in ordinary actions are not applicable to 
the at tachment here authorized: Smith v. 
Smith. 61-138. 

In a particular case, held, tha t an attach
ment without a bond was properly allowed: 
Ibid. 

The remedy by a t tachment is not exclusive 
of tha t by injunction, to restrain the disposi
tion of property by the defendant: Wharton 
c. Wharton, 57-696. 

The at tachment may be levied on the home-
sread: Daniels v. Mom-is, 54-369. 

Such an at tachment may be granted in a 
suit to annul a legal marriage as well as one 
lor a divorce: Ibid. 

3 4 1 9 . S h o w i n g . 2228. In making such orders, the court or judge shall 
take into consideration the age, condition, sex, and pecuniary condition of the 
parties, and such other matters as are deemed pertinent, which may be shown 
by affidavits in addition to the pleadings or otherwise, as the court or judge 
may direct 
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3420. Al imony; custody of chi ldren ; changes. 2229. When a di
vorce is decreed, the court may make such order in relation to the children, 
property, parties, and the maintenance of the parties as shall be right and 
proper. Subsequent changes may bo made by the court m these respects when 
circumstances render them expedient. [R., § 2537; C, '51, § 14-85.] 

C u s t o d y of e l i i l d r e n : A provision under a 
decree giving to one of the parties the custody 
of jhildren ceases to have any effect upon the 
death of such party. The right of such custody 
cannot survive the death of the party entitled 
thereto, nor be transferred to any other per
son, and upon such death, the other parent 
stands in such relation to such children as he 
would have occupied had such decree never 
been m a d e : Barney v. Barney, 14-189. 

As to provisions for custody of children ia 
particular cases, see Hunt v. Hunt, 4 Q. Or., 
216; Cole v. Cole, 23-433; Zuver v. Zuver, 36-
190. 

P e r m a n e n t a l i m o n y : The power to allow 
alimony is an incident of the power to gran t a 
divorce, and such relief may be given in an 
action for divorce, although there is no state
ment in the original notice of any claim there
for : McEwen v. McEwen, 26-375. 

And this is t rue although service of notice is 
had by publication only; and in such case the 
court may declare and enforce a lien for ali
mony against real estate of the defendant 
situated in another county: Harshberyer v. 
Harshberger, 26-503. 

Alimony, custody of the children, etc., may 
be regulated by order of the court, al though no 
reference thereto is made in the pleadings: 
Zuver v, Zuver, 36-190. 

The party to whom the diveirce is granted 
cannot have any further r ight or interest in 
the property of the other party than tha t 
which is given under this section, and cannot 
claim any share by way ot dower in case of 
survival : Marvin v. Marvin, 59-699; Boyles v. 
Lathum, 61-174. 

An agreement for settlement in view of sep
aration will not bar a claim for alimony in a 
subsequent action for divorce: Wilson v. Wil
son, 40-230. But such agreement may be 
taken into account in determining the amount 
ot alimony to be allowed: Campbell v. Camp
bell, 73-482. 

Alimony is an allowance out of the estate of 
the husband for the maintenance of the wife 
after the d.ssolution of the marriage relation. 
The r ight to alimony is not property in ivsolt, 
and a contract between the husband anel the 
wite by which the wife accepts a provision in 
lieu ot alimony may be binding: Martin v. 
Martin, 65-255, 

The relation of husband and wife must exist 
either de jure or de facto to justify an order 
for alimony : Blythe v. Blyihe, 25-266. 

W h e n a l l o w a n c e of a l i m o n y p r o p e r : 
Where the wife, without sufficient excuse, 
had lolt the; husband, and the latter had after
wards committed adultery, for which a divorce 
was granted the wife, held,, tha t she was also 
entitled to al imony: Dupont v. Diipont, 10-
112. 

Where a divorce is granted the husband on 
account of the adultery of the wire, she will 
not be entitled to alimony, unless under pecul
iar circumstances: Fivecoat v. Fivecoat 82-
198. 

Alimony is rarely and only uneler peculiar 
circumstances granted to the par ty in fault, 
even when tha t par ty is the wife; and where 
a suit was brought by the husband against the 
wife for divorce on the ground of inhuman 
t reatment , and the wife in a cross-petition 
asked divorce from the husband on the same 
ground, and divorce was granted to the wife 
and denied to the husband, held, t ha t it was 
error to allow to the husband a sum as ali
m o n y and make i t a lien on the homestead, 
which was in the wife's name and acquired 
from her separate means : Barnes v. Barnes, 
58-456. 

As to the amount and kind of alimony 
proper to be allowed under part icular circum
stances, see Abey v. Abey, 32-575; Farley v. 
Farley, 30-353. 

Allowance in a particular case held not ex
cessive: Sesterhen v. Sesterhen, 60-801. 

In a particular case, held, t ha t the divorce had 
been improperly granted, but no objection to 
the divorce being raiseel on appeal, but only an 
objection to the alimony, the amount thereof 
was disallowed: Ensler v. Ensler. 72-159. 

A l l o w i n g - spec i f i c p r o p e r t y : The court 
m a y give the wife as alimony a specific por
tion ol the husband's property in i e e : Jolly v. 
Jolly, 1-9. But see contra, Russell v. Russell, 
4 G . ' « r . , 26. 

Whi le it is entirely competent for the court 
to give to the wife a portion of the husband's 
property absolutely and in her own r ight , this 
should not be done if the husband is in con
dition to pay money, unless there is something 
in the condition of the wife which would reu-
der if equitable and just to give her the prop
er ty in lieu of money : Inskeep v. Inskeep, 5 -
204, 221. 

I t is competent for the court to set apar t for 
the plaintiff a specific portion of t he defend
ant 's estate as alimony, and this m a y be done 
even though no prayer to have this specific 
properly set off as alimony is contained in the 
petition, and notice of the action is served by 
publication only : Ttving v. O'Meara. 59-336. 

The various cases in Iowa relat ing to the 
proportion of the husband's property which 
can be given to the wife as alimony discussed, 
and held that m no case hael more t h a n aoout 
one-third of such property been set apar t in 
tha t manner, and tha t where the wife was t he 
defendant against whom chvcjrce was decreed, 
the proportion should be less: Zuver v. Zaoer. 
36-190. 

L i e b i l i t y of h o m e s t e a d : The court may . 
in rendering judgment lor al imony in an ac
tion for divorce, declare such j u d g m e n t a lien 
upon ilie homestead of the opposite p iu ty ; 
but such lien cannot bo extended to cover Uie 
costs taxed ia the case: Wilson v. Wilson, 
40-230. 

Whore the hu.sbaml was given tho custody 
oi the children and u goi'erai j u d g m e n t tor 
al imony w.n rencVred m favor of the wile, 
held, tha t such judgment couiu not be en
forced against the homestead which the bus-
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band and children continued to occupy: Byers 
v. Byers, 21-268. 

But where the decree makes the alimony a 
lien upon specific property, the fact tha t such 
property is a homestead cannot be taken ad
vantage of after elecree. I t should be set u p 
in the action: Hernenway v. Wood, 53-21. 

L i e n o f j u d g m e n t : 'Under peculiar facts 
indicating fraud on the part of the mortgagee 
under a mortgage in which the wife did not 
join, held, that a decree directing the allow
ance of alimony should be a lien upon the 
premises prior to such mortgage: Sesterhen 
v. Sesterhen, 60-301. 

A judgment for alimony declared a lien as 
against property of defendant in another 
county will take priority over a subsequent 
a t tachment of such property, al though the at
tachment is prior to the filing of a transcript 
of the lien in the county where the property is 
s i tuated: Harshberger v. Harshberger, 26-503. 

S e t t i n g au ide d e c r e e : A decree of di
vorce may be set aside for fraud in obtaining 
it, al though plaintiff has remarried and the 
rights of subsequent innocent parties have in
tervened: Whitcomb v. Whitcomb, 46-437; 
Rush v. Rush, 46-648; S. C, 48-701. 

A decree of divorce which is subsequently 
eleolareel void for fraud in its procurement is 
no defense to a prosecution for adultery in co
habiting with a woman to whom the party 
securing the divorce was married after the 
divorce was granted and before it was set 
aside. Such a decree is void not merely from 
the t ime of setting aside, but from the begin
n ing : State v. Whitcomb, 52-85. 

Where a wife procureei a decree of divorce 
in this state by publication, and defendant, 
after having known for nearly a year of such 
decree, and after having himself procured a 
decree of divorce from his wife in another ju
risdiction, and, after the wife had remarried, 
commenced proceedings to set aside the wife's 
divorce on the ground of fraud and obtained a 
new trial, held, that he had no interest in the 
mat te r entitling him to any relief, especially 
in view of the fact that he had taken no steps 
after learning of the decree to assert any 
r ights as against it unti l after the remarriage 
of the former wife: Webster v. Webster, 54-153. 

C o s t s ; a t t o r n e y s ' f e e s : The court may 
t a x an attorney's fee as part of the costs in 
favor of the successful party, but such i tem of 
costs cannot be made a lien upon the home
stead of the opposite pa r ty : Wilson v. Wilson, 
40-230. 

The attorney for the wife defending a di
vorce suit may recover his fees from the hus
band as for necessaries furnished the wife: 
Porter v. Briggs, 38-166. But see contra, 
Johnson v. Williams, 3 G. Gr., 97. 

An attorney who brings an action for divorce 
in behalf of the wife against the husband may 
recover attorneys' tees from the husband upon 
showing tha t he acted in good faith, anel tha t 
there was no collusion or oppression in the 
bringing of the action. He is not required to 
establish that the wife was entitled to a di
vorce : Preston v. Johnson, 65-385. 

A n allowance of temporary alimony to the 
wife will not defeat recovery by her at torney 
from the husband of an additional s u m : Clyde 
v. Peavy, 36 N. W. Rep., 883. 

A b a t e m e n t b y death.: Upon the death of 
the defendant, a proceeding for divorce abates, 
and wi th it all claim for al imony: O'Hagan 
v. O'Hagan's Ex'r, 4-509; Barney v. Barney, 
14-189. 

S u i t for a l i m o n y w i t h o u t d i v o r c e : A 
court of equity will entertain a suit for ali
mony alone, without divorce, where the wife 
is separated from the husband on account of 
misconduct on his part justifying the separa
t ion: Graves v. Graves, 36-310; Whitcomb v. 
Whitcomb. 46-437; Finn v. Finn, 62-482; 
Farber v. Farber, 64-362; Plainer v. Platner, 
68-378. 

A wife resident in Iowa, against whom a 
valid decree of divorce is rendered in another 
state according to the laws of that state, can
ned afterwards maintain an action in Iowa 1 or 
alimony out o! property not belonging to her 
former husband at the t ime of the granting 
of such divorce: Van Orsdal v. Van Orsdal, 
67-35. 

An action for alimony cannot be maintained 
as an independent proceeding after the divorce 
of the parties: Wilde v. Wilde, 38-319. 

S u b s e q u e n t c h a n g e s : The provision as 
to allowance of alimony, etc., is doubtless de
claratory of the common law, but the portion 
of the section authorizing subsequent changes 
to be made by the court in these respects, when 
circumstances render them expedient, doubt
less effectuates a change in the law or at least 
in the method of enforcing i t : Fivecoat v. 
Fivecoat, 32-198. 

The r ight to a change in a previous decree 
as to alimony does not exist after the death of 
the par ty against whom the change is sought, 
and proceedings already commenced therefor 
abate upon the death of such pa r ty : O'Hagan 
v. O'Hagan's Ex'r, 4-509. 

The power of the court to modify the decree 
is not limited to one year al ter the rendition 
thereof, but it retains juriseliction for tha t pur
pose as long as the original judgment remains 
unexecuted and under its control, and even 
though the parties may have removed from 
the s ta te : Andrews v. Andrews. 15-423. 

The t ime and manner of application for sub
sequent changes are left largely within the 
discretion of the court: Jungk v. Jungk, 5-
541. 

The provisions in the original decree as to 
alimony, custody of children, etc., are con
clusive as to the circumstances of the parties 
a t t h a t t ime, and i t is only upon a change m 
such circumstances tha t the power to make 
subsequent changes in the decree is to be exer
cised. The power to make such changes is 
not a power to grant a new tiial or retry the 
same case: Blythe v. Blythe, 25-266; Wade v. 
Wilde, 36-319. 

Where the mat ter of alimony has once been 
fairly settled, an applie'ation for a change 
ought to be carefully scrutinized, and where 
an alteration of circumstances is alleged, the 
court will consider whether it has been brought 
about by improper conduct of the partv asking 
the change: Fisher v. Fisher, 32-20. 

Where a divorce was granted after due ac
ceptance of service by defendant and upon 
default, and no alimony was claimed or in-
teneled to be claimed, held, tha t defendant 
could not , in a subsequent proceeding, have a 
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modification of the decree, so as to allow ali
mony : Rouse v. Rouse, 47-422. 

Whether any other court than the one grant
ing the divorce can make subsequent changes 
in the provisions of the decree, quairc. But 
the jurisdiction of the court granting the di
vorce is not exclusive in such sense that a 
judge of another court cannot make an order 
in a habeas corpus proceeeling as to the cus-
tocty of a c;hild, anel the judge of the court 
granting the divorce cannot interfere wi th 
sucli order in the habeas corpus proceeding: 
Shaw v. McHenry, 52-182. 

Tiie s tatutory provision as to subsequent 
change of decree evidently contemplates a 
proceeding brought for the purpose ol obtain
ing such change. In the absence of this being 
done, a decree entered must amount to an ad-
judie-afiou. Therefore, held, tha t the rights of 
a parent to the custody of the children as pro
vided for in the decree of divorce not having 
been waived or surrendered, and the parent 
still being in condition to take care of and 

have tho custody of the children, such decree 
could not be attacked or changed in a collateral 
proceeding lor the custody of the chi ldren: 
Jennings v. Jennings, 56-288. 

The I nets in a particular case held sufficient 
to show tha t the father, to whom the custody 
of children was given in a decree of divorce 
againbt h im, was not a proper p.. rsson to have 
charge of them, anel a change in the decree 
was made, giving the custody of the children 
to the wife and awarding her alimony for their 
keeping: Boygs v. Boggs, 49-190. 

Circumstances of a part icular case held suf
ficient to justify modiiicit ion of a decree eif 
divorce, so as to change the custody of a child 
from one parent to another : Sherwood v. 
Sherwood, 56-608. 

The provision allowing subsequent changes 
in the decree held applicable under previous 
statutes to divorces a vinculo matrimonii, as 
well as those a mensa et thoro: Jungk v. 
Jungk, 5-541. 

S 4 2 1 . F o r f e i t u r e . 2230. When a divorce is decreed, the guilty party 
forfeits all rights acquired by the marriage. [0., '51, § I486.] 

A decree of divorce against the wife as the property of the husband : McCraney v. MeCra-
guilty par ty bars any claim to dower in the ney, 5-232, 250. 

ANSULLING ILLEGAL MAKB1AGES. 

8 4 2 2 . C a u s e s spec i l i ed . 2231. Marriages may be annulled for the fol
lowing causes: 

1. Where marriage between the parties is prohibited by law; 
2. Where either party was impotent at the time of marriage; 
3. "Where either party had a husband or wife living at the time of the mar

riage, provided they have not lived and cohabited together, as provided in 
section two thousand two hundred and one [§ 3392], of chapter one of this 
title; 

4. Where either party was insane or idiotic at the time of the marriage. 
H u s b a n d o r w i f e l i v i n g : The presump- tha t she was the widow of such deceased: 

tion of death of the husband does not arise 
until he has been absent without intelligence 
concerning him for seven years. Whether co
habitation by the wife with a husbanel, under 
si marriage celebrated before the expiration of 
this period, continued until after such expira
tion, will constitute a valid marriage, qucere: 
State v. Ilenke, 58-457. 

A maeriage which is voiel ab initio, by rea
son of a former wife of the husband being 
alive, has no effect upon the property r ights 
of the parties, and they stand in the same rela
tion as though it had never occurred : Carpen
ter v. Smith, 24-200. 

Ef fec t of v o i d m a r r i a g e : Marriage of a 
person having a husband or wife living is void, 
and therefore where a woman having married 
a man having a wife living, subsequently 
married a husbanel who afterwards died, held, 

3 4 2 3 . P e t i t i o n . 2232. A petition 

Drnmmond v. Irish, 52-41. 
F r a u d : A marriage contract rests upon the 

consent of the parties thereto, and if one of 
t hem is legally incapable of consenting, or by 
tho exercise of fraud or force the marr iage 
was celebrated without his or her consent, it is 
void, and may be so declared by a court of 
chancery, but the force or fraud rohed upon 
must be clearly established. Mere false repre
sentations by one of the parties as to his fort
une, character or social s tanding will not 
avoid the marr iage : Wier v. Still, 31-107. 

A c t i o n t o a n n u l : Where a marr iage is by 
provision of law absolutely void, and not 
nierelj voidable, it is not necessary t h a t an 
action to annul it be brought before a sub
sequent legal marr iage can be m a d e : Drnm
mond v. Irish, 52-41. 

Impotency, insanity and idiocy are not 
grounds for divorce: Wertz v. Wertz, 43-534. 

shall be filed in such cases as m ac
tions for divorce, and all the provisions of this chapter shall apply to such cases 
except as otherwise provided. 
' 3 4 2 4 . V a l i d i t y d e t e r m i n e d . 2233. When the validity of a marriage is 

doubted, either partj ' may file a petition, and the court shail decree it annulled 
or affirmed according to the proof. 

V O L . 1 — 57 
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3 4 2 5 . C h i l d r e n ; l e g i t i m a c y . 2231. When a marriage is annulled on 
account of the consanguinity or affinity of the parties, or because of impo-
tency, the issue shall be illegitimate; but when on account of non-age or in
sanity, or idiocy, the issue is the legitimate issue of the party capable of con
tracting marriage. 

8 4 2 6 . P r i o r marr iage . 2235. When a marriage is annulled on account 
of a prior marriage, and the parties contracted the second marriage in good 
faith, believing the prior husband or wife to be dead, that fact shall be slated 
m the decree of nullity; and the issue of the second marriage begotten before 
the decree of* the court, is the legitimate issue of the parent capable of con
tracting. 

3 4 2 7 . A l i m o n y . 2236. In case either party entered into the contract of 
marriage in good faith, supposing the other to be capable of contracting, and 
the marriage is declared a nullity, such fact shall be entered in the decree, 
and the court may decree such innocent party compensation as in cases of di
vorce. 

In an action to annul a marriage plaintiff 
may have alimony as in an action for divorce. 
In a proper case an a t tachment may issue as 
provided in § 3418 in cases of divorce: Daniels 
v. Moi ris, 54-389. 

One who enters into the marriage relation 
wi th another under the belief tha t the latter 

is sane cannot be held to be affected w ' th no
tice of insanity by reason of the record ol the 
proceedings for the appointment of a guardian 
for such person as insane: Barber v. Barber, 
74-301. 

The question of the provision for compensa
tion in a particular case, considered: Ibid. 

C H A P T E R 4. 

OF MINOES. 

3 4 2 8 . M a j o r i t y . 2237. The period of minority extends in males to the 
age of twenty-one years, and in females to that of eighteen years; but all 
minors attain their majority by marriage. [K., § 2539; 0., '51, § 1487.] 

The disability of minority is terminated by If by reason of the minor having obtained 
desth , anel the year which by § 1377 is allowed majori ty by marriage or by the provisions of 
a mi .or for redeeming his land from tax sale § 3430 he is entitled to his own time and earn-
after h s disability is removed commences ings, he may, m a suit for injuries, recover 
from that t ime and not from the tune he damages for loss of t ime prior to reaching tne 
would have become of age : Gibbs v. Sawyer, age of major i ty : Nelson v. Chicago, R. I. <fe 
48-443. P. R. Co., 38-504. 

3 4 2 9 . C o n t r a c t s ; d isaff irmance. 2238. A minor is bound, not only 
by contracts for necessaries, but also by his other contracts, unless he disaffirms 
them within a reasonable time after he attains his majority, and restores to 
the other party all money or property received by him by virtue of the con
tract and remaining within his control at any time after his attaining his ma
jority. [&., § 2540; C , '51, § 1488.] 

The rule respecting the contract of an in
fant is, that when the court can pronounce it 
to be u) the infant's prejudice, it is void, and 
when 4o h's benefit, as for necessaries, it is 
gooel, l a d vi hen of uncertain nature , it is void
able at the election of the infant only: Green 
v. Wilding. 59-679. 

At common law the general rule was that 
the minor w i s not bound unless by some act 
he had pr*iiively affirmed the contract, but 
under the statute a disaffirmance within a 
reasonable th le is necessary to release him, 
from obi gation: Wiiglit v. Germain, 21-585; 
Murphy v Jonnson, 45-57. 

W h a t will be a reasonable t ime within which 

to disaffirm must be determined by the pecul
iar circumstances of each case: Stout v. Mer
rill. 35-47. 

As to what is a " reasonable t ime," see Jen
kins v. Jenkins, 12-195; Wright v. Germain, 
21-585; Weaver v. Carpenter, 42-343. 

Wiiere a minor made a contract releasing 
his prospective share in his father's estate, 
and upon his becoming of age, by marriage, 
die! not disaffirm such contract within lour 
months lollowing anel prior to his l a t h e r s 
eleath, nor unti l two months after that t ime, 
held, th< t the disaffirmance was not within a 
reasonable time, and that the contract was 
binding: Jones v. Jones, 46-466. 
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A disaffirmance, after the expiration of six 
months from the t ime of at taining majority, 
held not to be within a reasonable time, no 
circumstances being averred to excuse delay 
in the disaffirmance: Hoover v. Kinsey Ploiv 
Co., 55-668. 

Disaffirmance by an action brought three or 
four yeais after plaintiff, a female, at tained 
her majority, the only excuse offered for the 
delay being that she was informed hy her 
mother and neighbors tha t she could not dis-
affiim the contract until her minor brother 
became of age, held, not within a reasonable 
time, especially in view of the further facts 
that she did not ask legal advice, and delayed 
at least three months after she was informeel 
that she could disaffirm the contract before 
bringing act ion: Green v. Wilding, 59-679. 

In case of the marriage of the minor, a rea
sonable t ime for disaffirmance commences to 
run irom the t ime of such marr iage : Jones v. 
Jones, 46-466. 

The right of an infant to avoid his contracts 
is absolute and paramount to all equities in 
favor of third persons, even purchasers with
out notice: Jenkins v. Jenkins, 12-195. 

The restoration of the fruits of the contract 
is essential to the disaffirmance thereof: Stout 
v. Merrill, 35-47. 

But the minor is only bound to restore 
money or property received by virtue of the 
contract remaining under his control after at
taining major i ty: Jenkins v. Jenkins, 12-195. 

The statute makes no distinction as between 
property and money remaining under the con
trol of the minor. He m a y disaffirm without 
tendering back either property or money 

under his control unless it is the identical 
property or money received by him by vi r tue 
of the cont rac t : "Hawes v. Burlington, C. & 
& N. R. Co., 64-315. 

The agreement of an infant for the repay
ment ot money of which he has had and re
tains the benefit, not having been disaffirmed 
within a reasonable t ime after a t ta ining ma
jority, is b inding: Stucker v. Yoder, 33-177. 

The minor may disaffirm his conti act before 
at taining majority. (Overruling Murphy v. 
Johnson. 45-57): Childs v. Dobbins. 55-203. 

A minor is bound by his deeel unless he dis
affirms it within a reasonable t ime after he 
becomes of age : Weaver v. Carpenter. 42-343. 

Where a person, many j eai s af te<r becoming 
of majority, claimed the r ight to disaffirm. 
held, t ha t he was not entitled to disaffirm 
upon showing that the deed was procured b3r 

fraud, diligence to discover the fraud not be
ing shown: Ibid. 

Where an infant holds title in t rus t and is 
compellable to convey, a voluntary conveyance 
by him will bind him and cannot be disaf
firmed : Prouty v. Edgar, 6-353. 

A conveyance by an infant is voidable and 
not void. If founded on a valuable considera
tion, it is a valid contract unti l regularly 
avoided: Jenkins v. Jenkins, 12-195. 

A minor who has made a voluntary convey
ance of his estate which does not correctly de
scribe the land to be conveyed cannot be held 
to the execution of a corrected conveyance 
upon a promise to do so made after his at tain
ing his majority. Such promise being with
out consideration, the transaction stands as 
an uncompleted gift : Oxley v. Ti yon, 25-95, 

3430. Misrepresentations; engaging in business. 2239. tSro contract 
can be thus disaffirmed in cases where, on account of the minor's own mis
representations as to his majority, or from his having engaged in business as 
an adult, the other party had good reason to believe the minor capable of 

[K., §2541; C , ' 5 1 , § 1489.] contracting. 
The cases enumerated in this section are ex

ceptions to those contracts which m a y be 
affirmed as provieled in the preceding section: 
Oswald v. Broderick, 1-380. 

The fact tha t an infant is engaged in busi
ness as an adult does not make his contracts 
binding unless the party with whom he con
tracts is thereby deceived anel believes tha t he 
is of age. If the fact of minority is known 
to the other par ty the minor is not bound: 
Belter v. Marchaiit, 30-350. 

The exception here made as to the power of 
a minor to ehsa ffirm his contracts by reason of 
his having engaged in business as an adult 
applies not only to contracts made by h im in 
the conduct of such business, but to ad con-

3 4 3 1 . P a y m e n t s . 2240. Where a contract for the personal service of a 
minor has been maele with him alone, and those services are afterwards per
formed, payment made therefor to such minor in accordance with the terms 
of the contract, is a full satisfaction for those services, and the parent or guard
ian cannot recover therefor a second time. [R., § 2542: C , '51, § 1490.J 

The provisions of this section do not change 
the rule tha t the father has the r ight to the 
custody, control duel services of the minor, 
and may recover damage» against another who 
deprives him of such right, unless the minor 

tracts. The fact tha t the minor is engaged in 
business as an adult is evidence authorizing 
one dealing wi th him to conclude tha t he is an 
adu l t : Jaques v. Sax, 39-367. 

Therefoie. held, tha t a minor w h o was a 
member of a partnership, but wi thout capital 
invested, and rendering his services only, as 
his contribution to the capital of the firm, was 
still to be considered as engaged in business as 
an adu l t : Ibid. 

Where a minor is entitled to his own t ime 
and earnings he may recover damages for 
personal injury prior to the t ime of a t ta ining 
major i ty : Nelson v. Chicago, R. I. <& P. R. Co., 
38-564, 568. 

has been emancipated; anel even after eman
cipation the father may re-assert his control. 
The emancipation sets the son tree and gives 
him capacity to manage his own afiairs as if 
of age, and may be shown by circumstances 
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as well by direct proof: Everett v. Sherfey, 
1-356. 

Where a minor with the consent of the 
father has engaged in business for himself his 
earnings are not subject to his father's debts : 
Walcoit v. Rickey, 22-171. 

A minor may recover under a contract for 
personal service-,, and if payment has been 
made to tho minor under such contract, it is a 
full satisfaction for such services and pre
cludes a second recovery by the parent or 
guard ian : Murphy v. Johnsot, 45-57. 

In such case, his next friend has no more 

N a t u r a l g u a r d i a n s : A minor is not bound 
by any contract made for him by his parent 
as natural guardian, without formal guardian-
shio having been granted; Jones v. Jones, 46-
466* 

A step-father of minor children who are 
membeis ol his family stands in loco parentis 
to such children: Latham o. Myers, 57-519. 

But such person, al though their natural 
guardian, is under no obligation to preserve 
their property by paying off incumbrances 
thereon, and is no tdeba r i ed from acquiring 
title to such property under foreclosure pro
ceedings: Otto v. Schlapkahl, 57-226. 

As to removal of natural guardian for mis
conduct, see £§ 3492-3496. 

I n a b i l i t y for s u p p o r t : The duty of a par
ent to maintain Ins offspring until they at tain 
the age of matur i ty is a peifect common-law 
elufy, but the liability of a child to support its 
parent when indigent, destitute, or aged, is 
wholly created by statute, and therefore an 
express promise on the part of the child to pay 
for past expenditures made by a third peroon 
for the parent xs not binding on tho child: 
Davison v. Dawson, 12-512. 

While the obligation o) parents to support 
their chilthen at common law is somewhat un
certain, ill-defineel and doubtful, the rule 
seems to be m this country that , independ
ently of any statute, parents are bound to con
tr ibute to the support ol their minor children, 
and such obligation rests mainly on the father; 
and that in favor of a third person who sup
ports tho child, a promise to pay may and 
shoulel be interred on the giound ol the legal 
duty imposed. But in view oi the statutory 
provision rendering the property of both hus
band anel wile chargeable ior famiij expenses 
(g 3405), the wife who has furnished the sup
port of the children after she has been aban
doned by her hu»uand cannot recover for such 
suppor t - Johnson v. Borne*. 09-041. 

A father u not legally bound for the sup
port of hifa ad tilt children either a t common 

right to recover a second time for such serv
ices than a parent or guardian has : Ibid. 

If a minor has been paid for his personal 
services according to contract, his parent or 
guardian cannot recover a second t ime there
for: Nixon v. Spencer, 16-214. 

Where a contract is made with a minor un
der the belief that he is of age and payment is 
made to him, the parent may be still entitled 
to recover the amount so paid, although as 
against the minor the contract is b inding: 
Darling v. Noyes, 32-96. 

law or under the statutes of the s ta te : Monroe 
County v. Teller, 51-070. 

At common law the father is not liable for 
necessaries, such as medical t rea tment fur
nished to an aeluit chilel at the request of such 
child, even though the child be at the home of 
the father, when the necessaries are furnished 
to a member of his family; and this rule is not 
changed by the provisions of the Code with 
reference to family expenses: Blachley v. 
Laba, 63-22 

One who marries a woman with childien by 
a previous husband, and receives such chil
dren into his family, stanels in the position of 
parent towarel them, and is entitled to their 
services, and is responsible for their education 
and maintenance; and, if he is appointed their 
guardian, cannot claim compensation for their 
support : Bradford's Heirs v. Bodfish, 39-681. 
And see Gerdes v. Weiser, 54-591. 

Where articles of adoption were properly 
executed, but afterwards cancelled by agree
ment , with the arrangement that other articles 
shoulel be executed, levesting in the parent his 
parental right, and pending the proposed ar
rangement it was agreeel that the adopting 
pa tent should retain tne child, receiving from 
the natural parent compensation for its sup
port, held, tha t the adopting parent had a 
valid claim against the natural parent for 
such agreed support, such as would serve as a 
consideration for the execution of a mortgage 
by the natural parent to secure such compen
sat ion: Clayton v. Whitaker, 68-412. 

A parent of limiteel means may have an al
lowance» cut of the estate of his child, when 
ample for that purpose, for the maintenance 
of such child: Gerdes o. Weiser, 54-591. 

S e r v i c e s : The fact tha t a child lives in the 
family of the parent after becoming of age, 
receiving support as one of the family, creates 
no liability on the part ol the parent, in tiie 
absence ol express contract, to pay for services 
rendeied by the child dur ing that t i m e : Hart 
v. I linn, 36-366. 

CHAPTER 5. 

OK T H E GUARDIANSHIP OF MIHOBS, DBUNKABDS, SPENDTHRIFTS, AND LUNATICS. 

3432. Natural guard ian . 2241. The parents are the natural guardians 
of their minor children, and are equally entitled to the care and custody of 
them. [K, § 2543; C, '51, § 1491.] 
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The father cannot recover for the destruc
tion of a child in ventre sa mere, unless on the 
basis of loss of service; and whether he could 
on that ground doubted: Kansz v. Ryan, 5 1 -
232. 

C u s t o d y : At common law, the father, be
ing under legal obligation to support the e-hiid, 
is entitled to its custody unless his disability 
is shown: Hunt v. Hunt, 4 G. Gr., 216. 

Although, ordinarily, when parents are liv
ing apart, the father is entitled to the cu.-tudy 
of the child, such right is not absolute, and, in 
a proceeding for divorce, temporary provision 
may bo made for the custody of the chi ldren: 
Green v. Green, 52-403. 

In an action of habeas corpus by the mother 
against the father for the custody of an infant 
child of fifteen months of age, taken by the 
father from the mother by stealth, held, tha t 
the right of the father to the care and custody 
of such child was not paramount to that of the 
mother : Slate, v. Kirkpatrick, 54-373. 

I n h a b e a s c o r p u s p r o c e e d i n g s : Al
though a parent is entitled to the custody of 
his chilel, ye>t when he seeks such custody in a 
habeas corpus proceeding the welfare of the 
child will be considered, and the custody will 
not be given him if inconsistent with the best 
interests of the child : Ibid.; Drumb v. Keen, 
47-435; Fouts v. Pierce, 64-71. 

The principal object which the court seeks 
to secure in habeas corpus proe^eedings for the 
custody of a child is its welfare: State v. Noble, 
70-174. 

Where the father of an illegitimate child 
two years of age sought to recover the custody 
of the same from its mother, it appearing that 
his moral character was not better than hers, 
held, tha t it was error to deprive her of its 
custody: Pratt v. Nitz, 48-33. 

Where the right to the custody of a child, 
under the decree in an action of divorce, has 
not been waived or surrendered, and the per
son decreed to be entitled to such custody is 
able to take care of the child, the r ight of cus
tody under the decree cannot be changed in 
an action of habeas corpus on the ground tha t 
the welfare of the child requires that the other 
parent should have its custody and care : Jen
nings v. Jennings, 56-288. 

A father has the right to the care and cus
tody of his minor children and to supei intend 
their education and nur tu re ; and where ho is 
deprived of such care anel custody, and of this 
superintendence, by the act of another, he has 
his remedy by proper action against such per
son: Everett v. Sherfey, 1-356. 

B y e m a n c i p a t i o n is to be understood such 
act of the father as sets the son free from his 
subjection and gives him the capacity of man-

3433. Surviving parent; guardian appointed. 2242. Either parent 
dying before the other, the survivor becomes the guardian. If there be no 
parent or guardian qualified and competent to discharge the duty, the circuit 
[district] court shall appoint a guardian. [R., § 2544; C , '51, § 1492.] 

[As to powers of clerk to appoint guardians, see §§ 245, 3513.] 

aging his own affairs as if he were of age-
Such emancipation need not be evidenced by 
any formal or record act of manumission, bu t 
it is a question of fact which may be proved 
by direct or circumstantial evidence: Ibid. 

Although the father has once so far emanci-
pateel his son as that he would have the r ight 
of contract for his own services and seek his 
own place of employment, yet the father mig ot 
afterwards assert his control and bring action 
for the subsequent harboring or retaining in 
employment against his will. After a party 
has notice that the parent does not consent to 
the surrender of control of his chilel, it is his 
du ty to refuse such chilel a residence and em
ployment, and by not refusing to give him 
such residence and employment he will render 
himself liable to an action for harboring such 
child: Ibid. 

M a r r i a g e of c h i l d : A parent cannot re
ceiver damages against a person for procuring 
the marr iage of his daughter in good faith and 
without force anel imposition, at an age when 
the marriage is binding according to the com
mon law, although it is without his consent 
and while the daughter is a minor : Goodwin 
v. Thompson, 2 G. Gr., 329. 

Agreement as to custody: Where the 
father of a child had, by wri t ten agreement 
with a third person, placed such child in the 
custody of such person for a limited t ime, and 
at the expiration of tha t t ime sought to recover 
custody by wri t of habeas corpus, held, t ha t 
the feelings of defendant were not to be con
sidered in view of the fact tha t he took the 
child under an express writ ten agreement pro
viding for its surreneler, and tha t the prefer
ences and wishes of the child, while not to bti 
ignored, were not entitled to a controlling in
fluence, the paramount interest of the child 
being the primary consideration: Shaw 'o. 
Nachtwey, 43-653. 

The right of paients to the custody of a child 
is not absolute under all circumstances. The 
parent can by agreement surrender the custody 
of his infant child so as to make the custc ely of 
h im to whom he surrenders it legal : Bonnet 
v. Bonnet, 61-199. 

At common law the father could not , by 
consent or agreement, so dispose of his child 
as to elischarge himself of the obligation to 
support it or to deprive himself of the r ight to 
its cus tody: Hunt v. Hunt, 4 G-. Gr., 216. 

Whi le a parent may provide by will for t he 
care and custody of a minor chilel, and may 
make a disposition of it by assenting to an act 
of adoption, he cannot, by mere oral gift, con
vey the r ight to such custoelv: Burger v. 
Frakes, 67-460. 

The guardian thus appointed is the guardian 
of the person as well as of the property of the 
wa rd : Burger v. Frakes, 67-460. 

In case of the death of the father the 
mother has the right to sue as guardian for 

the earnings of the minor : Cain v. Devitt, 
8-116. 

The court at the place of domicile of a chilel 
has jurisdiction oi the mat ter of a guardian of 
its person. The domicile of the chilel is to be 
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determined by the domicile of the parents, 
and when the domicile is once fixed it remains 
until another is lawfully acquired: Jenkins V. 
Clark, 71-552. 

By his appointment the guardian is vested 
with the same right to the custody of a ward 
as a parent has of his own chilel, and this right 
to such custody cannot be defeated by a pro
vision in the will of a parent, for such a pro-

I t is proper to appoint one guardian for sev
eral wards jointly and to take a bond for their 
joint security, when the wards hold by com
mon title, as, for instance, as tenants in com
m o n : Puisley v. Hayes, 22-11. 

W h e i e the guardian gave a joint bonel as to 
four different wards, held, tha t tiie sureties 
thereon could not be liable as to the funels re
ceived for any one warel to more than a pro
portional amount of the sum mentioned in the 
bond: Hooks v. Evans, 68-52. 

When a bond is given for the benefit of sev
eral wards, and the defalcation of the guardian 
is for an amount in excess of the penalty, 
neither of the wards is entitled to recover as 
against the sureties more than his pro rata 
share of the penalty: Knox v. Kearns, 73-286; 
Edmonds v. Edmonds, 73-427. 

vision cannot create any legal relation between 
the person designated ana the child, nor im
pose any obligation upon such person: Ibid. 

As a parent cannot by will impose any lia
bility upon another with reference to the cus
tody of a child, such a provision in the will 
cannot defeat the power of the guardian ap
pointed by the proper cour t : Ibid. 

The duty of passing upon the sufficiency of 
the guardian 's bond devolves upon the court 
and cannot be performed by the clerk in vaca
tion. Therefore, held, tha t the clerk was not 
liable in damages for the acceptance of the 
bond of a guardian appointed in vacation with
out requiring sureties. The duty of approving 
the bond should have been performed by tho 
court at the term following the appointment: 
Reno v. McCully, 65-629; Reno v. McCully, 
66-730. (But see now, g 245.) 

The sureties upon a guamian ' s general bond 
are not liable for moneys received by him in 
the sale of the ward's real estate, under the 
order of the court, a special bond being re-
quireei m such cases (S, 8452): Madison County 
v. Johnston, 51-152; Bunce v. Bunce, 65-100. 

The fact that a sale bond is given, or that an 

3 4 3 4 . Of p r o p e r t y . 2243. If the minor has property not derived from 
either parent, a guardian must be appointed to manage such property, which 
mav be either parent if suitable and competent. |_R., ^§ 2545-6; C , '51, 
§§ L493-4.] 

3 4 3 5 . Minor m a y choose . 2244. If the minor be over the age of four
teen years and of sound intellect, he may select his own guardian, subject to 
the approval of the circuit [district] court of the county where his parents, or 
either of* them, reside; or if such minor is living separate and apart from his 
parents, the circuit [district] court of the countv where he resides has jurisdic
tion. [R., §2547; 0., '51, § 1495.] 

3 4 3 6 . P o w e r of c o u r t a n d g u a r d i a n . 2245. The guardian and court 
making the appointment, have power and authority over any property of the 
minor situate or being in any other county to the same extent anil in the 
manner as if the same was situate in the county where the appointment was 
made. But when any order is made by such court affecting the title of lands 
lying in another county, a certified copy of the same, and of all the papers on 
which it is founded, shall be transmitted to the clerk of the circuit [district] 
court in the county where such lands are situated, and such clerk shall enter such 
order on the proper docket and index the same, and make a complete record 
thereof in the same manner as if the cause in which the order is made had 
been commenced in his court. [9 Gr. A., ch. 27, § 1.] 

[The word " h i s " before " c o u r t , " in the last line, is omitted erroneously in the printed 
Code.] 

3 4 3 7 . B e n d a n d o a t h . 2246. Guardians appointed to take charge of the 
property of a minor must give bond, with surety, to be approved by the court, 
in a penalty double the value of the personal estate and of the rents and prof
its of the real estate of the minor, conditioned for the faithful discharge of 
their duties as such guardians according to law. They must also take an 
oath of the same tenor as the condition of the bond. [K., §2548; C , ' 5 1 , 
§ 1496.] 

[As to powers of clerk to appoint guardians in vacation, see § 3513 ; and to approve bond 
oi guaruian, see §£ 215, 3515 and 3516. By §*j 342-344, the guardian may be relieved from 
liability on his bond upon making final report and depositing wi th the clerk all funds in his 
hands.} 
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order of sale is wrongfully made, or the pro- order of the court. An action will not lie 
ceeds converted, will not render the sureties against the surety unt i l there has been a scuttle-
on the general bond liable: Bunce v. Bunce, men t of the guardian 's account and failure lo 
65-106. obey his order. And where such set t lement 

Where a sale of real property was made by w-as made and entered into in another county 
a referee in a proceeding for partition, held, than tha t in which the guardian was ap-
thi.t the guardian was liable under his general pointed, held, tha t sueh set t lement was not 
bond for the proceeds of such sale, there beiug binding on the sure ty : Gillespie v. See, 72-3-15. 
no provision for a special bond in such case: Right of action by a ward against his guard-
Hooks v. Evans, 68-52. ian arises when tho guardianship ceases by 

Where a guardian is required by order of the guardian 's resignation or removal , or by 
court to give adelitional bond, on account of reason of the ward arr iving at lull age, and 
'nsufficiency of the first bond, the sureties on such an action must be brought within t he 
the additional bond are liable for default of t ime limited by s tatute thereaf ter : Ilum-
the guardian previous to the giving of the new phreys v. Matloon, 43-556. 
bond: Douglass u. Kessler, 57-63. The guardian having conveyed certain land 

The sureties upon tho guardian's bond be- in t rust for his ward as part ial security for tho 
come liable for money received by the guard- ward 's funds in his hands, but which was not 
ian previous to his appointment and m his actually purchased with such funds, held, t ha t 
hands at the t ime of the appointment and giv- the ward having a remedy against his guard
ing of bond: Boclcusiedt v. Perkins, 73-23. ian and his bondsman shouxd pursue Mich 

The court lies the sole right to determine remedy, and not insist upon the t rus t deed aa 
what is a guardian's duty under the law, and against creditors seeking to make their debta 
nothing but a failure to obey its oiders can be out of such proper ty : Thomas v. Pyne, 55-
deemed a breach of the guardian's bond: 848. 
O'Brien v. Strang, 42-643. Where the sureties to the bond become ob-

The surety's liability on the bond does not l igated not only to pay all moneys coming 
commence simultaneously wi th the ward 's into the hands and possession of the guardian , 
inajor.ty, but only upon failure of the guartl- but also tha t such guardian shall faithfully 
ian to comply with an order of the court in discharge the office anel t rust according to 
a proper proceeding for settlement of his ac- law, they are liable not only for funds received 
counts: Ibid. by the guardian after the giving of the bond, 

A failure to pay over money by the guardian but for the payment by such guardian of any 
will not constitute a breach of his bond unti l sums found tlue on eventual f-ettlements 
the guardianship accounts are settled, or unti l whether arising out of transactions prior or 
he has failed to obey a mandate of the court subsequent to the giving oi the bond: Knox 
requiring him to account: Vermilya v. Bunce, v. Kearns, 73-286. 
d 1-605. The order of court for the set t lement of t he 

A surety in a guardian's bond should not be guardian's accounts is an adjudication as be-
absolutely discharged upon his application, tween the guardian and the ward or 1 is rep-
upon the minor's coming of age. The most resentatives of all questions as to the i .. ^lity 
that he is entitled to is a conditional discharge, of the guardian and the extent of th.tt habil-
11, after the majority of the ward and the ity. Such an order made for the payment of 
final settlement with the guardian, the ward a sum of money is necessarily a determinat ion 
unreasonably delays to enforce what r ights he tha t the guardian at the date of his appoint-
may have against sureties on the bond, he men t had in his hands a sum oi money which, 
may, upon application of the sureties, be or- with the interest thereon, after eleeiucting t he 
elered to commence and prosecute proceedings credits allowed, would amount to the sum 
within a t ime to be named, anil in the event which he is ordered to pay over, and such a n 
of a failure to do so the sureties may be re- adjudication is binding on the guardian and 
garded as discharged: Ibid. the surety on his bond: Knepper v. Glenn, 

To constitute a breach of the bond it is nee- 73-730. 
e v a r y that the re shall be a failure to obey an 

3488. Supplemental security. 2247. The court may also direct guard
ians to give new or supplemental security, or may remove them for good cause 
shown, which cause must be entered on the records, [li., § 2562; C, '51, 
§ 1510.] 

3439. Inventory a n d appraisement. 2248. Within forty days after 
their appointment, they must make out an inventory of all the property of the | 
minor, which shall be appraised in the same manner as the property of a de
ceased person. The inventory must be filed m the office of the clerk of the 
circuit [district] court. [K.., § 2549; C, '51, § 1497.] 

8440 . Powers . 2249. Guardians of the persons of minors, have the same 
power and control over them that parents would have if living. [Ii., § 2550; 
C, '51, § 1498.] 

See notes to § 3432. 

3 4 4 1 . Duties . 2250. Guardians of the property of minors must prosecute 
and defend for their wards. They must also, in other respects, manage their 
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interests under the direction of the court. They may thus lease their lands or 
loan their money during their minority, and may do all other acts which the 
court may deem for the benefit of the wards. [K., § 2551; C , '51, § 1499.] 

P o w e r s : The poy/er to manage the estate 
of an ml ant can only emanate from the cotut 
authorized to appoint a guardian: Young v. 
Gammel, 4 G. Gr., 207. 

Where a guardian receives notes of third 
parties in tatisiaetion ol an indebtedness, and 
afterwaids as guardian recon es the money 
upon such notes, such satisfaction of the orig
inal indebtedness is sufficient in equity: Jones 
v. Jones, 20-388. 

Under the statute the powers of the guard
ian over his ward's property are more limited 
than at common law. The guardian can only 
act in pursuance of the direction of the court 
first obtained, and an act done without such 
direction wih not bind the ward's proper ty: 
Bates v. Dunham, 58 -308. 

A guardian cannot loan the ward's money 
to him>eh , neJ without the order ol the court 
invest it in land ; and where, without author
ity, money ol the waids was thus invested, 
and the piobaie uomt letused to recognize the 
transactio i ab binding upon the wards, held, 
tha t the property did not vest in them but 
remained in «he guard ian : McReynoids v. 
Anderson, 60-208. 

A lease made by a guardian is invalid, or 
voidable at least, unless ordered or appio \ed 
by the proper probate cou i t : Alexander v. 
Buffington, 06- '«00. 

A guaidian has no authori ty to pay, out of 
the pioceeelsol the sam ol the ward's property, 
claims of tuaei persons against such wa rd : 
Cassedy v. Casey, b$-Az<S. 

The guaidian has the power, under direction 
of the couit, to sopcixtitend the education and 
n u r t u i e oi tne warn, and ior that puipose he 
may pay out such poi t u n ol the i\ aiel's money 
as tho pi obate court may, from time to time, 
order ;MU direct, l o r this purpose the rents 
and ptohts oi the real est i te , and after that 
the iuteie-jt oi ihe ward's money, aie to be 
fiifat lebCiLed to , bat the guardian will not be 
permitted, ivit 'iout an exrder ot the court to 
tha t elu- t, te eneroaen uuon the principal sum 
of the w i I'S c-Ute. As « genera! luie ihe 
expense 11 tiie v.^ru mu.it be kept w.lhiii the 
income oi liio « « i d ' j e'-Uio: Foieaux v. Le-
page, 6-i23. 

\ vhe i e tne v ai i nas received no considera
t ion ioi .'. ee1 w , A_X( e, the guiv chan may bring 
action for m m to set the same asitie w it"oai/ 
lus t ( j ioev. i 0 an oider of court autlioiizing 

3 4 4 2 . Order of . court ; p e n a l t y . 2251. A failure to comply with any 
order of the court m relation to gnatdianship, shall be deemed a breach of the 
condition of the guardian s bond, wn ch may accordingly be put in suit by any 
one <• og-'nA'od thereby, for which purpose the court may appoint another guard
ian oi i ne minor if necessary. The court may also commit hun to jail until he 
complies witn such order. [E,., 2561; C , '51, § 1509.] 

Soetion considered: O'Brien v. Strang, 42-643. 

3 4 4 8 . K c v g u a r d i a n . . 2252. Where a new guardian is appointed, the 
court may order the effects of the minor which are in the hands of his prede
cessor to be elelivered up to such new guardian, and failure to comply with such 
order for three months thereafter, shail subject such guardian to a penalty of 

him to do so, and without any formal act of 
revocation: Gates v. Carpeaier, 43-152. 

In =ueh a case, if the validity of the guard
ian's appomtment is not properly put in issue, 
evielence that the ward was not an inhabitant 
ox the county at the t ime of the guardian's 
appointment, and that lie had no foreign 
guardian, is not admissible: Ibid. 

A guardian has authori ty to compromise a 
suit for his ward upon obtaining leave of 
couit, and notico to the ward ol an application 
for such permission is neit essential, the pro
ceeding not being one adversary as to the 
w a r d : Ilagy v. Avery, 69-434. 

The powei ot the guardian ceases on the 
death of the ward. The settlement of the es
tate devolves on the admmioti a ior : Ordway 
v. Phelps. 15-279. 

•L i ab i l i t y : I t is proper to render a personal 
judgment against a guardian who executes a 
bonu lor his waid m his individual capacity: 
Oliver v. Town send, 10-430. 

Proceedings to establish a claim against the 
ward's estate should be brought against the 
ward : Bently v. Torbert, 68-122. 

Wheie a guardian collected penoions due to 
Ins ward, so far as they were necessary to 
support the ward, held, tha t it was not negli
gence on h i spa i t to allow ui reals ur pensions 
to accrue uncollected, although by the subse
quent death of the ward tho collection of such 
arrears Irom the government was, bv reason 
eif the provision ol the statutes ot the Gmteil 
States, impossible: MaHox v. Patterson, 60-
434. 

Where a tax title was conveyed to the guard
ian as such, held, that the conveyance mured 
to his ward's benefit, and that suosequent pur
chasers of the pioperty fioni thegue <Dan were 
chargeable wi th not 'ee ot the l iguts of the 
wa rd : Rankin v. Miller, 43-11. 

Where a peison who had stood in loco pa
rentis to a minor, and w 03 his guaidia i, soon 
al ter tho coming of age ol the ninioi, and be-
foie he had become emancipated from the 
habit ot obedience and deference, seemed an 
unconscionable contiact Irom hu.i bj the ex.-
e iu se of authori ty and solicitation, or by fear 
excited by talse lepresentations, held, t ha t 
such contract would be regarded as procured 
by undue influence, and would be sou aside in 
a proper act ion: Tueke o. Buckolz, 43-415. 
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one hundred dollars to be recovered in an action on his bond for the benefit of 
such minor's estate. [R., § 2563; 0., '51, § 1511.] 

8 4 4 4 . N o n - r e s i d e n t m i n o r s . 2253; 19 G. A., ch. 100, § 1. A guardian 
may be appointed for non-resident minors who have property in this state, on 
proper application made to the circuit [district] court of the county in which 
such property or any part thereof may be, who shall qualify in the same man
ner and shall have the same powers, and be subject to the same rules as guard
ians of resident minora. In all cases where a non-resident idiot, lunatic, or 
person of unsound mind has property in this state requiring care and pro
tection, the circuit [district] court in any county whore such pioperty or any 
part thereof is situated may appoint a guardian of the property of such per
son, who shall have the same power and authority in relation thereto, and be 
subject to the same liability, as the guardian of a resident minor. [11 G. A., 
ch. 125.] 

8 4 4 5 . A c c o u n t . 2254. All guardians of minors are required to appear 
at least once each year before the circuit [district] court, and render an ac
count of all moneys or other property in their possession, together with all the 
interest which may have accrued on moneys loaned belonging to the minor or 
minors. [R., § 2568.] 

[As to power of clerk to approve intermediate reports, see § 245.] 

Intermediate reports of the guardian ap- Fur ther as to reports anel accounting, see 
proved by the court must be regarded as a t notes to § 3417, anel as to liability on bond, see 
least pi ima facie correct: Warfield v. War- notes to § 3437. 
field, 74-184. 

3 4 4 6 . P e n a l t y . 2255. In case the said guardian shall fail to appear be
fore said court within tho time above specified, he shall forfeit, and pay into 
the county treasury the sum of fifty dollars, as in other actions of misde
meanor. [R., § 2~>69.] 

3 4 4 7 . C o m p e n s a t i o n . 2256. Guardians shall receive such compensation 
as the court may from time to time allow. The amount allowed, and the serv
ice for which the allowance was made, must be entered upon the records of 
the court. [R., § 2567; C , '51, § 1515.] 

A c c o u n t i n g ; s u p p o r t : A guardian stand
ing 'in loco parentis toward the ward cannot 
in ordinary eases have comxiensation for the 
ward's maintenance: Latham v. Myers, 57-
519. 

And on this point, see notes to § 3432. 
Cidirtjs for support of the ward may be al

lowed by tli^ probate court without notico to 
the ward. Such proceedings are not adver
sary, but (he court simply directs the guard
ian in the discharge of his duty as it would 
its office! s: Brewer v. Stoddard, 49-279. 

To juttify an allowance being made from 
the waivi's iunds for past support by the 
parent, all the iacts necessary to a future al
lowance must be shown, and a satisfactory 
showing must be made why application for 
such allowance was not made in advance : 
Welch i. Burns, 29-186 

Pension money granted to the ward's father 
while living, and passii g to the ward on his 
death, is not exempt n o i n liability for the 
ward's support : [bid. 

The fact that the record of an order made 
upon the application of a guardian giving 
him an adowance lor the maintenance of the 
wards is imperfect or want ing will not pre
vent him irom having credit for an expendi
ture on that account appioved by the cour t : 
Latham v. Myers, 57- 519. 

I t is unquestionably the duty of the guard
ian, when there are moie wards than one, 
to keep the account of each one separate and 
to keep the estate of each to itseif: Foteaux 
v. Lepage, 6-123. 

If judgment is to be rendered against the 
guardian m such case, it shoulel be for such 
sum, to be ascertained by the court, as each 
ward is entitled to, and not for the wnole 
amount in his hantls due to all the w a r d s : 
Ibid. 

"Repor t : The renoi t of the guardian as to 
h,s account cannot properly be demurred to. 
If necessary in order to bring out tho iacts, 
a motion for more specific s tatements should 
be m a d " and the case determined on the facts 
thus shown: Gerdes v. Weiser, 54-591. 

The fact tha t an intermediate report by t he 
guardian charges h im wi th money improp-
erij invested in lanel in the name of his ward 
is an error which cannot be corrected on an 
appevi by the guardian to which the ward is 
not a party. If the ward should retain the 
title to the property unt i l majority, the charge 
would be erroneous: Cassedy v. Casey, 58-326. 

Wnere the guardian xeports a sale of prop
erty and investment of proceeds in other 
property in the name of the ward, the fail
ure of the waiel, unti l after coming of age, 
to disaffirm such transaction will prevent h im 
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from objecting to the report in that respect: 
Ibid. 

S e t t l e m e n t : Where the accounts of a 
guaidian have been settletl in the probate 
couit and a balance found due him, such set
t lement will bind the warel unti l it is set aside 
or in some way lawfully attacked, and a 
proper expenditure in behalf ol the ward can
not bo called in question in an action by the 
guardian against the ward to recover the 
amoun t found to be due on such set t lement: 
King v. King, 40-120. 

Where the ward, after becoming of age, ac
cepted from the surety on the guardian's bond, 
in settlement of the indebtedness of the guard
ian, at that time deceased, a note received by 
the guardian for rnone3roi' the ward loaned by 
such guardian, held, tha t the fact tha t at the 
t ime such note was accepted the maker and 
surety thereon were insolvent, that fact not 
being known to the pai'ties, would not prevent 
the acceptance being binding upon the w a r d : 
Smith v. McKee, 67-161. 

F o l l o w i n g p r o c e e d s : Where the guardian 
has improperly invested the money of the 
ward the latter may, at his election, instead of 
holding the guardian accountable, follow the 
money and claim the property in which it 
has been invested: Robinson v. Robinson, 22-
427. 

Where the implication to the court is for • 
power IO sell, the court has no jurisdiction to ; 
make an otder authoi izmg the guardian to 
mortgage the property: McMannis v. Rice, 48- i 
361. 1 

The term " m o r t g a g e " means the grant ing i 
of an estate, as pledge for the paymeut of 
money, without relerence to the form which i 
the grant absames: foster v. Yo ><ng, 35-27. i 

A latliei merely a-, natural guardian has no < 
authori ty to bell hind ol his child, even when 
authorized to do so by order ot the probate 1 
court , and a deed made by him will net be : 
valid, e\m as against him when he subsc- ' 
quently acquires the title by inheritance from 
the child: Shanks v. Seamonds, 24-131. i 

A sale or mortgage of the ward's pi operty i 
will cover a reversionary interest ilwrem l 
owned bv the ward, al though he does not i 
have a fee-simple t i t le : Foster v. Young, 35-27. % 

A refused by the court to order a sale wben 
proper grounds thcrelor are shown is an er«or I 
winch will be corrected on appeal. The dis- s 
cretion with w lucn the court is clothed is not t 
absoluie. but a legal discretion: Dickinson v. 1 
Hugh»s, 37-160. i 

The proceedings for the sale are not abated 
by the resignation of the guardian who files c 

L i a b i l i t y for i n t e r e s t : Where the guard
ian has failed to account, anel has encroached 
upon property of the ward 's estate, he may be 
required to pay interest, compounded at the 
end of each year, at six per cent . : Foteaux v. 
Lepage, 6-128. 

Where certain charges of a guardian for 
support of his ward were disallowed, held, 
that , as it was the duty of the guardian to in
vest the money, he should be- charged with six 
per cent, interest thereon, compounded annu
al ly: Bradford's Heirs v. Bodfish, 3J-681. 

Where a guardian has improperly expended 
money of the ward in ln's hands he may be 
charged with the amount received and thus 
improperly expended with eight per cent, in
terest thereon with annual rests: In re Metis, 
64-391. 

C o m p e n s a t i o n : Where a guaidian had de
layed for ten years to make a settlement, and, 
instead of put t ing out the money ol the ward 
at interest, had used the same himself, held, 
that , al though he could not be charged a 
higher rate of interest than six per cent, com
pounded annually, he might properly be de
nied compensation: Foteaux v. Lepage, 6-123. 

The action of the court in allowing the 
guardian no compensation, bub in lieu thereof 
not charging interest on the bald nee in his 
hands, held proper : Mattox v. Patterson, 60-
434. 

the petition and the appointment of another 
guard ian : Wade v. Carpenter, 4-361. 

In the absence of anything in the record 
showing the order of safe or the solo itself to 
be void, the proceeelings will be pres>umed 
regular : Pursley v. Hays, 17-310. 

If the court has jurisdiction of the subject-
mat ter and the parties, its judgment , in the 
absence of fraud, is conclusive, and cannot be 
collaterally a t tacked: Parsley c. Hayes, 22-11. 

Where jurisdiction has attached and a sale 
has been approved, it cannot be successfully 
attacked in a collateral proceeding alleging the 
wnut of a sale bond: Bunce v. Bunce, 59 533. 

Where it appeal -> that there was service of 
notice-, and the record of the court reciteo that 
notice, according to law, has been given, the 
l egu lan ty ot the manner of giving notice can
not be i nquired mto collaterally: Wade v. Car
penter, 4-361. 

As to the validity of proceedings as affected 
by detect in the notice, and as to what pre
sumptions are to be indulged in in tavor ol 
their regularity, see Cooper v. Sunderland, 3 -
114. Also, on a parallel question, see Shawhan 
v. Loffer, 24-217. 

The validity of t he sale cannot be a t tacked 
collaterally on account of insufficiency of the 

PEOPBBTY OF SOLD. 

3 4 4 8 . R e a l e s t a t e ; s a le o r m o r t g a g e of. 2257. When not in violation 
of the terms of a will by which a minor holds his real property, it may, u dor 
the direction of the circuit [district] court, be sold or mortgaged on the appli
cation of the guardian, either when such sale or mortgage is necessary for the 
minor's support or education, or where his interest will be thereby promoted 
by reason of the unproductiveness of the property, or of its being exposed to 
waste, or of any other peculiar circumstances. [R., § 2552; C , '51, £ 15U0.] 
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oath of tho guardian: Frazier v. Steenrod, 7- premises, elects to receive and still retains the 
339. purchase money, thereby ratifies the sale, and 

A minor who, after at taining his majority, is estopped from claiming tha t it is void : 
with full Knowledge of all the facts a t tending Pursley v. Hays, 17-310; Deford v. Mercer, 24-
the sale of his property by the guaidian anel 118. 
its alleged invalidity and of his rights in the 

8 4 4 9 . P e t i t i o n ; n o t i c e . 2258. Th e petition for that purpose must state 
the grounds of the application, must be verified by oath, and a copy thereof, 
with a notice of the time at which such application will be made to the court, 
must be served personally upon the minor at least ten days prior to the time 
fixed for such application. [R., § 2553; C , '51, § 1501.] 

A general averment in the petition, in re 
garel to the necessity of a sale of the ward's 
property, is sufficient to give the court juris
diction to order such sale: Bunce v. Bunce, 
59-533. 

When the petition for authori ty to sell al
leges the necessary jurisdictional facts, it is 
not lequisite, after the hearing is hail, tha t the 
final order bv the court shoulel recite them in 
de tad : Pius'eyv. Hayet, 22-11. 

Where the petition in an application for 
leave to sell did not set out the names of the 
wards, but described them simply as heirs, al
though the notice was to them by name and 
was served upon each, held, that the defect 
was not juris notional, anel that proceedings 
thereunder could not be collaterally attacked, 
especially where the minor heirs named were 
the only ones, and the whole record showed 
that they were sufficiently named and de
scribed: Ibid. 

Th > proceeding does not abate by the resig-
nat on of the guardian filing the petition and 
the appointment ot another guardian: Wade 
v. Carpenter, 4-361. 

Tho notice is essential to the jurisdiction of 
the court : without it the sale will be vofd; 
but a defective notice will be sufficient to give 
jurisdiction, and the proceedings thereunder 
cannot be collaterally a t tacked: Lyon v. Va-
natta, 35-521. 

Tho proceeding for the sale of the ward 's 
property is not in rem, but an adversary pro
ceeding, and a sale without tiie notice required 
by law is void for want of jurisdiction: Ibid. 

A n o t i c fixing tiie t ime for hearing at a 
t ime not during a t e rm of court, or which does 
not fix any t ime, is no notice, and proceedings 

thereunder will bo void: Ibid.; Haws v. 
Clark, 37-355. 

If there is no service of notice the proceed
ings will be void: Rankin v. Miller, 43-11. 

But if there is defective service, which is by 
the court held sufficient, any error in such 
holding cannot be the subject of collateral 
a t t ack : Pursley v. Hayes, 22-11, 38. 

Where the notice of the sale contained an 
entirely erroneous description of the property, 
held, tha t tho sale was entirely void. The fact 
tha t the court has properly acquired jurisdic
tion to appoint a guardian will not render sub
sequent want of notice as to the sale a mere 
irregularity. Jurisdiction as to the one mat
ter does not nece-sanly confer jurisdiction as 
to the o ther : Frazier v. Steenrod, 7-339. 

Where actual personal service of notice upon 
a minor was shown, and it appeared tha t the 
court had determined tha t the service had 
been duly made, as provided by law, and such 
determination was of record, held, tha t oven 
though it did not appear tha t a copy of the 
petition was filed, as required by statute, the 
proceedings were not void: Bunce v. Bunce, 
59-533. 

Under a s ta tute requiring notice to a minor 
of an application by his guardian for sale of 
his lands, held, tha t in the abse ice of proof of 
notice, or the finding by the court t ha t notice 
had been given, the proceedings were veiid and 
no title passed : Rankin v. Miller, 43-11. 

Where the application was for authori ty to 
sell, held, tha t the guardian had no power to 
mor tgage : McMannis v. Rice, 48-361. 

As to want or insufficiency of notice as af
fecting jurisdiction, see notes to preceding 
section. 

8 4 5 0 . P o s t p o n e m e n t a n d p u b l i c a t i o n . 2259. The court, in its discre
tion, may direct a postponement of the matter, and may order such farther 
publication throuo-h the newspapers or otherwise, as it may deem expedient. 
[R., §2554; C , '51, § 1502.] 

8 4 5 1 . R e f e r e n c e . 2260. It may also direct a reference for the purpose 
of ascertaining the propriety of ordering the sale or mortgage as applied for. 
[R., § 2555; C , '51, "§ 1503.]" 

3 4 5 2 . B o n d . 2261. Before any such sale or mortgage can be executed, 
the guardian must give security to the satisfaction of the court, the penalty 
of which shall be at least double the value of the property to be sold, or of 
the money to be raised by the mortgage, conditioned that he will faithlully 
perform his duty in that respect, and account for and apply all moneys re
ceived by him under the direction of the court. [R., § 2556; C , '51, § 1504.] 

While it would be better to make the guard
ian's bond payable to tho parties interested, 

the fact t ha t it is payable to the county will 
not vitiate it, nor will the fact of i ts being 
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thus made payable, or the failure of the judge 
to enter of record its approval, invalidate the 
title derived from the sale: Pursleu v. Hayes, 
23-11. 

Action on the bond cannot be brought until 
the guardian has failed to obey some order of 
the court in respect to the proceeds of the sale: 
O'Brien v. Strang, 42-643. 

Where real estate was sold by the guardian 
under order of court for the purpose of invest
ing the proceeds, and on the settlement the 
guardian was ordered to pay over to the ward 
a sum in excess of the amount received from 
the sale of the real estate, held, tha t the surety 
on the bond for the sale was liable for the 

The approval of the sale by the court as re
quired by the statute is not a mere formality, 
but is essential to its validity. The approval 
is of the sale and not merely of the deed: 
Wade v. Carpenter, 4-361. 

The record in a particular case held to suf
ficiently show the approval of the mortgage 
made by order of the cour t : McMannis v. 
Rice, 48-361. 

Under a former statute allowing the clerk 
of the probate court to transact, in the absence 
of the judge, all probat e business not requir
ing notice, subject to the supervision anel ap
proval of the judge, Sield, tha t the indorse
men t upon the deed of approval by the clerk 

To avail himself of the limitation here pro
vided the defenuant must show that he ha<* 
been in continuous possession of the pioperty 

for five years : Washburn v. Carniichael, 32-
475. 

Tho limitation does not apply when the sale 
is void, as in case of failure to notify the 
minor as provided i n g 3449: Rankin v. Miller, 
43-11. But if the sale is maele pursuant to an 
order of a court having jutiseiiction it cannot 
be attacked al ter live years for irregularities 
in the proceedings: Pursley v. Hayes, 22-
11, 24. 

The limitation has no application to appeals 
or other proceedings bringing the mat ter of 
the validity of the sale up for review in the 
superior court : Ibid. 

Nor does it prevent the heir from question 

amount received therefrom, al though in the 
settlement it did not expressly appear what 
portion of the amount ordered to be paid over 
was received from the real estate: MaWill-
iams v. Kalbach, 55-110. 

Wnere jurisdiction has at tached and a sale 
has been approved, it cannot be successfully 
attacked in a collateral proceeding alleging 
the want of a sale bond: Bunce v. Bunce, 59-
533. 

The sureties on this bond and not those upon 
the general bond are liable for failure of 
guardian to account for proceeds of the sale: 
See note to § 3437. 

of the sale and doetl, and the approval by the 
judge of the sale when reported by the guard
ian, constituted a sufficient approval to render 
the deed val id: Bunce v. Bunce, 59-533. 

It is at least doubtful whether, between the 
time of sale yiiei the approval of the deed, the 
purchaser has any taxable interest in the prop
erty sold: Ordway v. Smith, 53-589. 

representat ions made by the guardian at a 
sale of real property on his application, with 
reference to the legal title, which was a mat
ter of record, held no defense in an action 
ag*ainst the purchaser for the price: Findley 
v. Richardson, 46-103, 

ing, after five years, the validity of a sale by 
a person having no pretense of authority as 
guardian, or one where theie has been no no
tice to the heir, and which is therefore mad© 
without juriseliction, and where no possession 
has been taken uneler the purchase: Ibid. 

A purchaser uneler a guardian's sale who 
lias been in jiossession for five years from the 
t ime of sale will be protected from objections 
as to the regulari ty of the sale, not jurisdic-
tional in character, especially when raised in 
a collateral proceeding: Ibid. 

See generally, as applicable to this section, 
notes to sj 3605; the opinion of Beck and Cole, 
J J . , in Good v. Norley, 28-188, being stated by 
Beck, J. , as applicable to this section: Wash
burn v. Carniichael, 32-475. 

3 4 5 3 . Cos ts . 2262. When the application for the sale of property is re
sisted, the court may, in its discretion, award costs to the prevailing party; 
and, when satisfied that there was no reasonable ground for making the ap
plication, may direct the costs to be paid by the guardian from his own funds. 
[R., §2557; 0., '51, §1505.] 

3 4 5 4 . D e e d s ; a p p r o v a l . 2263. Deeds may be made by the guardian 
in his own name, but they must be returned to the court and the sale or mort
gage be approved before the same are valid. [R., § 2558; C , '51, § 1506.] 

3 4 5 5 . E v i d e n c e . 2264. The same rule that is prescribed in the sale of 
real property by executors, shall be observed in relation to the evidence neces
sary to show the regularity and validity of the sales above contemplated. 
[R., § 2559; C , '51, §1507.] 

3 4 5 8 . L i m i t a t i o n of r i g h t t o q u e s t i o n . 2265. JSTO person can question 
the validity of such sale after the lapse of five years from the time it was 
made. [R., § 2560; C , '51, % 1508.] 
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FOREIGN GUARDIANS. 

3 4 5 7 . P r o p e r t y h e r e . 2266; 19 G. A., ch. 100, § 2. The foreign guard
ian of any non-resident minor, may be appointed the guardian in this state 
of such minor by the circuit [district] court of the county wherein he has any 
property, for the purpose of selling or otherwise controlling that and all other 
property of such minor within this state, unless a guardian has previously been 
appointed under the preceding section. The foreign guardian of any non
resident idiot, lunatic or person of unsound mind may be appointed the guard
ian in this state of such ward by the circuit [district] court, in like manner 
and with like effect in all cases where the foreign guardian of a non-resident 
minor could be appointed the guardian of such minor in this state. Such 
guardian shall have the same powers and be subject to the same liabilities as 
guardians of resident minors. [R., § 2564; C , '51, § 1512; 11 G. A., ch. 125.1 

3 4 5 8 . A p p o i n t m e n t ; q u a l i f y i n g . 2267. Such appointment may be 
made upon his filing with the clerk of the circuit [district] court of the county 
wherein there is any such property, an authenticated copyT of the order for his 
appointment. He shall thereupon qualify like other guardians, except as in 
the next succeeding section. [R., § 2165; C , '51, § 1513.] 

3 4 5 9 . B o n d . 2268. Upon the filing of an authenticated copy of the bond 
and the inventory rendered by the guardian in a foreign state, if the court is 
satisfied with the sufficiency and the amount of the security, it may dispense 
with the filing of an additional bond. [R , § 2566; C , '51, § 1514.] 

3 4 6 0 . P e r s o n a l p r o p e r t y . 2269. Foreign guardians of non-resident 
minois may be authorized bv the circuit [district] court of the county wherein 
such minor has personal property, to receive the same on complying with the 
provisions of the following sections. |12 G. A., ch. 83, § 1.] 

[Further as to evidence of appointment anel qualification in another state or country, anel 
power to release judgment , etc., see j:§ 3571-3573.] 

3 4 6 1 . C o p y of b o n d . 2270. Such foreign guardian shall file in the office 
of the clerk of the circuit [district] court in the county where the property is 
situated, a certified copy of his official bond, duly authenticated by the court 
granting the letters of guardianship, and shall also execute a receipt for the 
property received by him. [Same, § 2.] 

3 4 8 2 . O r d e r of c o u r t . 2271. Upon the filing of the bond as provided 
by the last section, and the court being satisfied with the amount of said bond, 
said court shall order the personal property of the minor to be delivered to 
the guardian; and the court shall spread the bonds and receipt on its records, 
and direct the clerk to notify, by mail, the court granting the letters of guard
ianship, of the amount of property allowed to the guardian, and the date of 
the delivery of the same. [Same, § 3.J 

OF DRUNKARDS, SPENDTHRIFTS, AND LUNATICS. 

3 4 6 3 . G u a r d i a n s of. 2272. When a petition is presented to the circuit 
[district] court, verified by affidavit, that any inhabitant of the county is: 

f. An idiot, lunatic, or person of unsound mind; 
2. An habitual drunkard incapable of managing his affairs; 
3. A spendthrift who is squandering his property; and the allegations of 

the petition have been satisfactorily proved upon the trial provided for in the 
following section, such court may appoint a guardian of the property of any 
such person, who shall be the guardian of the minor children of nis ward, un
less the court otherwise orders. [R., § 1449.] 

The appointment of a guardian for an in- The appointment of a guardian upon a peti-
sano person is ba->ed upon the 1 act of insani ty : tion charging insanity will be regaided as a 
Wilson v. Shorick, 21-332. determination of the fact of insani ty: Ocken-
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don v. Barnes, 43-615; Seerley v. Safer, 68- be of unsound mind and incapable of transact-
375. ing business of magnitude, or of some degree 

The record of the proceeding for the appoint- of intricacy: Seerley v. Seder, 68-375. 
ment of a guardian of an insane person will The duties of guardians of insane persons in 
not constitute notico to one who marries such respect to the management of their property 
person under the belief that the latter is sane; arc, by statute, substantially tho same as those 
Barber v. Barber,74-301. of guardians of minors : Gates v. Carpenter, 

The statutory provision wi th reference to 43-152. 
guardianship of persons of unsounei mind re- A tenant rent ing property belonging to a 
lates to a condition different from idiocy, landlord who is under guardianship will be 
lunacy or insanity. Weakness of mind is not consielered as holding the property under such 
necesoarily unsoundness, but there may be a imane owner, and as having notice of tho 
weakness short of idiocy, either congenital r ights of such owner, and a release by the 
or superinduced by disease or old age, that guardian will not be regarded as defeating 
amounts to unsoundness: Smith v. Hicken- t he rights of his w a r d : Thode v. Spofford, 65-
bottom, 57-733. 204. 

A person of unsounei mind is one who is in- The guardian of an insane wife has not the 
capable of t iansact ing the particular business power, on her behalf, to waive the right to 
in hand. It is not necessary tha t he be insane have her dower interest in the estate ot her 
or a distracted person, and he niay be capable eleceased husband so set off as to include the 
of transacting some kinds of business and yet homestead: Raicliff v. Davis, 64-467. 

3 4 6 4 . P e t i t i o n ; t r i a l . 2273. Such petition shall set forth as particularly 
as may be. the facts upon which the application is based, and shall be answered 
as in other ordinary actions, all the rules of which shall govern so far as appli
cable and not otherwise provided in this chapter. The applicant shall be 
plaintiff and the other party defendant, and either party may have a trial by 
jury. The petition may be presented to the judge, who may appoint a tem
porary guardian. 

3 4 6 5 . P r o v i s i o n s m a d e a p p l i c a b l e . 2274. The provisions of this chap
ter, and all other laws relating to guardians for minors, and regulating or 
prescribing the powers, duties, or liabilities of each and of the court, so far as 
the same are applicable, shall be held to apply to guardians and their wards 
appointed under section two thousand two hundred and seventy-two of this 
chapter [§ 3463.] [R , § 1451.] 

3 4 6 6 . S u i t s b y . 2275. Such guardian may sue in his own name, describ
ing himself as guardian of the ward for whom he sues; and when his guard
ianship shall cease by his death, removal, or otherwise, or by the decease of 
his ward, any suit, action, or proceeding then pending shall not abate; but 
his successor, or the person for whom he was guardian, or the executor or 
administrator of such person, as the case may require, shall be made party to 
the suit or other proceedings, in like manner as is or may be provided by law 
for making an executor or administrator party to a proceeding of a like kind 
when the plaintiff dies during its pendency. [R., § 1452.] 

3467. 'Real estate sold; allowance to family. 2276; 22 G. A., ch. 70. 
"Whenever the sale of the real estate of such ward is necessary for his sup
port, or the support of his family, or the payment of his debts, or will be for 
the interest of the estate or his children, the guardian may sell the same under 
like proceedings as required by law to authorize the sale of real estate by the 
guardian of a minor. The court shall, if necessary set off to the wife, and 
children under fifteen years of age of the insane person or to either, sufficient 
of his property of such kind as it shall deem appropriate, to support them for 
twelve months from the time he was adjudged insane. [R., § 1453.] 

The r ight of the wife and minor chilelren to empfc from liability for debts : Dutch v. Mar-
support out of the estate, is subordinate to the vin, 72-663. 
r ights of the creditors as to property not ex-

3468. Guardian to complete contracts. 2277. The guardian of any 
person contemplated in section two thousand two hundred and seventy-two of 
this chapter [§ 3463], whether appointed by a court in this state or elsewhere, 
may complete the real contracts of his ward, or any authorized contracts of a 
a guardian who has died or been removed, in like manner and. by like proceed-
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ing as the real contract of a decedent may, under an order of court, be spe
cially performed by his executor or administrator. [R., § 1454.] 

3 4 6 9 . W h e n e s t a t e is i n s o l v e n t . 2278. If the estate of such person is 
insolvent, or will probably be insolvent, the same shall be settled by the guard
ian in bk° manner, and like proceedings may be had as is or may be required 
by law for the settlement of the insolvent estate of a deceased person. [R., 
§"1455.] 

3 4 7 0 . C u s t o d y . 2279. The priority of claim to the custody of any insane 
person, habitual drunkard, or spendthrift aforesaid, shall be: 

1. The legally appointed guardian; 
2. The husband or wife; 
3. The parents; 
4. The children. [12 G. A., ch. 179, § 12.] 

C H A P T E R 6. 

MASTER AND A P P R E N T I C E . 

3 4 7 1 . M i n o r s . 2280. Any minor child may be bound to service until the 
attainment of the age of legal majority as hereinafter described. [R., § 2573; 
C , '51, § 1516.] 

3 4 7 2 . I n d e n t u r e . 2281. Such binding must be by written indenture, 
specifying the awe of the minor and the terms of agreement. If the minor is 
more than twelve years of age and not a pauper, the indenture must be signed 
by him of his own "free will. [R., § 2574; C , '51, § 1517.] 

3 4 7 3 . C o n s e n t of p a r e n t o r g u a r d i a n . 2282. A written consent must 
be appended to or indorsed upon such agreement, and signed by one of the 
following persons, to-wit: 

1. By the father of the minor; but if he is dead, or has abandoned his fam
ily, or is for any cause incapacitated from giving his assent, then, 

2. By the mother; and if she be dead, or unable, or incapacitated forgiving 
such assent, then, 

3. By ihe guardian; and if there be no guardian, then by the clerk of the 
circuit'[district] court. [R., § 2575; G, '51, § 1518.] 

8 4 7 4 . P a u p e r s . 2283. The clerk of the circuit [district] court may bind 
minors who are paupers till thev have attained the age of majority, without 
obtaining their assent. [R., § 2576; C , '51, § 1519.] 

8 4 7 5 . I n d e n t u r e . 2284. The written indenture must, in that case, be 
signed by the master and said clerk. [R., § 2577; 0., '51, § 1520.] 

3 4 7 6 . I n t r i p l i c a t e . 2285. The indenture must, in all cases where there 
is a parent or guardian, be in three parts, one being left with the master, 
another with the clerk of the circuit [district] court, and the third with the 
person by whose assent he is bound. [R., § 2578; 0., '51, § 1521.] 

8 4 7 7 . P o w e r s ; r i g h t s ; l i ab i l i t i e s . 2286. The powers, liabilities, and 
duties of the master, and the rights of the apprentice are the same as those 
of parent and child respectively, except as to inheritances and except as is 
otherwise provided by law. [R., § 2579; C , '51, § 1522.] 

3 4 7 8 . I n t e r e s t s of m i n o r p r o t e c t e d . 2287. The parent, guardian, or 
officer by whose act or consent any minor is thus bound, must watch over the 
interest of the minor, and, if the case require, must enter complaint as pro
vided for in the following section. [R., § 2580; C , '51, § 1523.] 
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34.19. C o m p l a i n t a g a i n s t m a s t e r . 2288. Upon complaint by the minor 
or by anv other person made to the judge of the district [or circuit] court, stat
ing under oath that the master is ill-treating his apprentice or is in any other 
manner palpably failing in the discharge of his duty in regard to him, and 
stating the particulars with reasonable certainty, the court shall summon the 
master to appear and answer such complaint. [R., § 2581; C , '51, § 1524.] 

[The word "to"' is erroneously inserted befoie •'such" in the last line in the printed Code.] 

3 4 8 0 . No t i ce . 2289. The complaint, with the proper notice indorsed 
thereon, must be served and returned in the same manner as in the commence
ment oi an action,and the time for appearance shall be regulated by the same 
rules. [R., § 2582; C , '51, § 1525.J 

3 4 8 1 . A n s w e r ; i s s u e ; t r i a l . 2290. The answer of the master must 
also be under oath, and, if any other issue be joined thereon, it must be tried 
as in other cases in court. [Ii., § 2583; C , '51, § 1526.] 

3 4 8 2 . J u d g m e n t ; d i s c h a r g e . 2291. If the court or jury before whom 
the cause is pending finds the cause of complaint admitted by the master, or 
proved upon the trial to be of sufficient magnitude to justify the discharge of 
the minor from farther service, judgment shall be rendered accordingly, and 
a certificate of such judgment placed in said minor's hands. [R, § 2584; 
C , '51, § 1527.] 

3 4 8 3 . A p p e a l . 2292. From any judgment in such cases either the minor 
or the master mav appeal in the same manner as provided for in ordinary 
cases. !K, § 2585; C , '51, § 1528.] 

3 4 8 4 . S u i t for d a m a g e s . 2293. The above proceedings form no bar to 
the bringing of a suit by or on behalf of the minor for damages, or for com
pensation for services. [R., § 2586; C , '51, § 1529.] 

3 4 8 5 . C o m p l a i n t a g a i n s t a p p r e n t i c e . 2294. If the apprentice bound 
as aforesaid, refuses to serve according to the terms of the indenture, upon 
complaint made in the manner aforesaid, the judge shall issue a warrant to 
cause the apprentice to be brought forthwith before him, and shall also cause 
notice of the proceedings to be given to the parent, guardian, or officer, by 
whose act or consent the minor was bound as an apprentice, if to be found m 
the county. [R., § 2587; C , '51, § 1530.] 

3 4 8 6 . A n s w e r ; w h e n . m a d e . 2295. A reasonable space of time, not 
exceeding three days, shall be allowed to the minor to consult his parent, 
guardian, or other friends, previous to making his answer to the complaint. 
[E., §2588; C , '51, $ 1531. | 

3 4 8 7 . I s s a e ; t r i a l . 2296. The answer must be made, and the issues 
thereon tried in the manner hereinafter provided. |R., § 2589; C , '51, § 1532.J 

3 4 8 8 . D i s c h a r g e . 2297. If he shows sufficient cause for refusing to serve, 
he may be discharged from service in the manner hereinbefore provided. [R., 
§ 2590; C , '51, § 1533.] 

3 4 8 9 . M a s t e r r e l e a s e d . 2298. Instead of proceeding as aforesaid, the 
master may, for any refusal to serve or for any gross misbehavior on the part 
of the apprentice, file a complaint for the purpose of refeasing himself from 
the force and effect of the indenture aforesaid. [R., § 2591; C., '51, § 1534.J 

3 4 9 0 . P r o c e e d i n g s . 2299. Proceedings thereupon shall be had similar 
to those provided in case of a complaint by or in behalf ot the apprentice, and 
judgment rendered in like manner with the same right of appeal. [R., § 2592; 
0., '51, § 1535.J 

3 4 9 1 . D i s s o l u t i o n ; a l l o w a n c e . 2300. The death of the master, or his 
removal from the state, works a dissolution of the indenture unless otherwise 
provided therein, or unless the apprentice elects to continue in his service. 
And in the event of a dissolution, the apprentice shall receive such allowance 
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for services previously rendered as may be thought necessary under the cir
cumstances of the case. [R., § 2593; C , '51, § 1536.] 

3492. N a t u r a l g u a r d i a n r e m o v e d . 2301. Upon complaint being made 
to the circuit [district] court of the proper county, verified by affidavit, tha t 
the father or mother of a minor child is, from habitual intemperance and 
vicious and brutal conduct, or from vicious, brutal, and criminal conduct 
towards said minor child, an unsuitable person to retain the guardianship and 
control the education of such child, the court may, if it find the allegations in 
the complaint manifestly true, appoint a proper guardian for the child, and 
may, if expedient, also direct that such child be bound as an apprentice to 
some suitable person until he attains his majority. But nothing herein shall 
be so construed as to take such minor child, if the mother be a proper guard
ian. [R , § 2594; C , '51, § 1537.] 

Where the father of an illegitimate child was not better than hers, held, that it was 
two years of age sought under this section to error to eleprive her of its custody: Pratt v. 
recover the custody of the same from its Nitz, 48-33. 
mother, it appearing that his moral character As to custody, in general, see notes to § 3432. 

3 4 9 3 . P r o c e e d i n g s . 2302. The same proceedings may take place, and a 
like order be made where the mother, who has for any cause become the 
guardian of her minor child, is in like manner found to be manifestly an im
proper person to retain such guardianship. [R., § 2595; C , '51, § 1538.] 

3 4 9 4 . C o m p l a i n t . 2303. The complainant in such cases must be sworn 
to his complaint and file it in the office of the clerk, and a copy thereof, with 
a notice thereon indorsed, stating the time when the matter will be brought 
before the circuit [district] court for adjudication, must be served personally 
on the parent from whom the guardianship is sought to be taken, at least ten 
days before the time so fixed for the adjudication. [R., § 2596; C , '51, § 1539.] 

3 4 9 5 . Trial . 2304. Issues joined shall be tried in the same manner as in 
ordinary civil actions. [R., § 2597; C , '51, § 1540.] 

3496. P r e f e r e n c e . 2305. Preference shall be given to such cases over 
the ordinary business of the court, but trials actually commenced need not be 
suspended for that purpose. (R., § 2598; C , '51, § 1541.] 

3 4 9 7 . Schoo l i ng a n d t r e a t m e n t of m i n o r s . 2306. The master shall 
send said minor child, after the same be six years old, to school at least four 
months in each year, if there be a school in the district, and at all times the 
master shall clothe the minor in a comfortable and becoming manner. [R., 
§2599; C , '51, § 1542.] 

C H A P T E R 7. 

OF T H E ADOPTION OP CHILDREN. 

3498. W h o m a y adopt . 2307. Any person competent to make a will is 
authorized in manner hereinafter set forth, to adopt as his own the minor child 
of another, conferring thereby upon such child all the rights, privileges, and 
responsibilities which would pertain to the child if born to the person adopting 
in lawful wedlock. [R., § 2600.] 

3 4 9 9 . C o n s e n t of p a r e n t s o r officer. 2308. In order thereto, the con
sent of both parents, if living and not divorced or separated, and if divorced 
or separated, or, if unmarried, the consent of the parent lawfully having the 
care and providing for the wants of the child, or if either parent is dead, then 
the consent of the survivor, or if both parents be dead, or the child shall have 
been and remain abandoned by them, then the consent of the mayor of the 
city where the child is living, or, if not in a city, then the clerk of the circuit 
[district] court of the county where the child is living, shall be given to such 
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adoption by an instrument in writing signed by the parties or party consent
ing, and stating the names of the parents, if known, the name of the child, if 
known, the name of the person adopting such child, and the residence of all, if 
known, and declaring the name by which such child is thereafter to be called 
and knowti, and stating also that such child is given to the person adopting, 
for the purpose of adoption as his own child. [R,., § 2001.] 

3 5 0 0 . I n s t r u m e n t a c k n o w l e d g e d a n d r e c o r d e d . 2309. Such instru
ment in writing shall be also signed by the person adopting, and shall be 
acknowledged by all the parties thereto in the same manner as deeds affecting 
real estate are required to be acknowledged; and shall be recorded in the re
corder's office in the county where the person adopting resides, and shall be 
indexed with the name of the parents by adoption as grantor, and the child as 
grantee, in its original name if stated in the instrument. [R , § 2602.] 

Where there is an entire failure to execute make the adoption val id: Tyler v. Reynolds, 
the instrument of adoption as contemplated 
by statute, a court of equity will not carry 
out the mere intention to do so: Long v. Hew
itt, 44-363. 

Rights of inheritance can only be acquired 
through the adoption by a full compliance 
with the provisions of the s t a tu te : Shearer v. 
Weaier, 58-578. 

Where the articles of adoption are properly 
executed, but not recorded during the life
t ime of the adopting parent, the adoption does 
not take effect so as to entitle the chilel to in
herit from the adopting parent, although the 
child and his natural parents have complied 
wi th the terms of the articles: Ibid. 

The tiling for record is as essential to the 
validity of the adoption as is the execution of 
the acknowledgment, anel a tiling for record 

53-146. 
So where the wri t ten instrument of adop

tion was almost entirely destroyed by accident 
soon after execution, by reason ot which it 
became impossible to make icoord oi ic. held, 
tha t the adoption was not valid: Gill v. Sulli
van, 55-34-1. 

It would seem that failure to record articles 
of adoption renders them voidable only. As 
to whether the na tura l parent may, on ac
count of such failure to record, avoid the arti
cles, and whether the execution of new articles 
which are recorded before the recording of the 
prior articles would constitute an avoidance, 
qvtere: Foutsv. Pierce, 64-71. 

The adoption cannot be made when the 
minor has a guardian, at least without his 
consent: Burger v. Frakes, 67-460. 

after the death of the adopting parent will not 

3 5 0 1 . Effect . 2310. Upon the execution, acknowledgment, and filing for 
record of such instrument, the rights, duties, and relations between the parent 
and child by adoption, shall, thereafter, in all respects, including the right of 
inheritance, be the same that exists by law between parent and child bv law
ful birth. [R., § 2603.] 

A child by adoption cannot inherit from the 
parent by adoption, unless the act of adoption 
has been done m strict accord with the stat
u te : Tyler v. Reynolds, 53-146. 

Even though the fact of the existene-e of 
the instrument of adoption is known to the 
prospective heirs before the death of the an
cestor, the adopteel child i-innot inherit, 
unless the instrument of adoption is recorded 
as required by l aw: ] bid. 

The adopted child does not lose the right to 
inherit from its natural parents ; where a 

father adopted the child of his deceased 
daughter, held, tha t such child would inherit 
from bun as his own child and also take the 
share ot its deceased mother : Wagner v. Var-
ner. 50-532. 

"Whether foster-parents will inherit from 
adopted children, qucere: Burger v. Frakes, 
67-460. 

Adoption in another state, in a method not 
such as is authorized in this state, will not en
title the child to inherit real property here : 
Estate of Sunderland, 60-732. 

3 5 0 2 . M a l t r e a t m e n t . 2311. In case of maltreatment committed or al
lowed by the adopted parent, or palpable neglect of duty on his part toward 
such child, the custody thereof may be taken from him and intrusted to an
other at his expense, if so ordered by the circuit [district] court of the county 
where the parent resides, and the same proceedings may be had therefor, so 
far as applicable, as are authorised by law in such a case in the relation of 
master and apprentice; or the court may, on showing of the facts, require from 
the adopted parent, bond with security, in a sum to be fixed by him, the county 
being the obligee, and for the benefit of the child, conditioned for the proper 
treatment and performance of duty toward the child on the part of the par
ent; but no action of the court in the premises shall affect or diminish the ac
quired right of inheritance on ihe part of the child, to the extent of such right 
in a natural child of lawful birth. [R., § 2004.] 
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HOMES F O E T H E F P I E N B L E S S . 

3 5 0 3 . P o w e r s . 17 G. A., ch. 176, § 1. A.ny home for the friendless, m-
corpoiated under the laws o>" th s hia*e, shall have authority to receive, con
trol and dispose of minor children, under the following provis.ons: In case 
of the death or legal incapacity of a father, or in case of his cibandomng or 
neglecting to provide tor his children, the mother shall be considered their 
lee,al guardian for the purpose of making surrender of th^m to the charge 
and custod) of such corporation; and in all case» where the person or per
sons legally authorized to act as the guardian or guardians of any child, are 
not known, the mayor of the town or city where such " h o m e " is located, 
may. in his discretion, surrender such child to said "home." 

3504. S u r r e n d e r of chi ld t o . 17 0-. A., ch. 176, ^ 2. In case it shall be 
shown to any judge of a court of record, or to the mayor, or to anv jj^tioe of 
the peace within such city or town, that the father of any child is &oad, or has 
abandoned his family, or is an lubitual drunkard, or imprisoned lor crime, and 
the mother of such child is an habitual drunkard, or i& 11s pnion for c mo or 
is an inmate of a house of ill-tame, or is dead, or has abandoned her family, or 
that the parents of any child have abandoned or neglected to piovnie for it, 
then such judge, mayor or justice oi the peace may, if he thinks the welfare 
of the child requires it. surrender such child to said " home." 

3 5 0 5 . U p o n c o m p l a i n t ; a p p e a l . 17 G-. A., ch. 176, § 3. "Whenever 
complaint shail be made to the judge of any court ot record, or to the mayor. 
or any justice of the peace in the city or town where said " home" is located, 
that any girl under the age of fourteen years or boy under the a«e or twelve 
V ears is abandoned by, or is sustaining relations to Ins or her parents or guard
ians, mentioned or contemplated in section two Lereoi [§ 3504]. it shall bo the 
duty of such judge, mayor or justice to issue a warrant for the arrest ol such 
child, and if on testimony satisfactory to said judge, mayor or justice, it shall 
appear that such child has no parents, or is abandoned by its parents or guard
ians, as contemplated in section two of this act, the said mayor, judge or justice 
may, li he believes the best interest of the child requires it, sur.endcr such 
child to the care ol said "home." The right oi •ippeal, within twenty days, 
to the district [or circuit] court, from the judgment ol any mayor or justice of 
the peace shall be secured; and in any hearing before a court of record tho 
party charged may have a trial by jury as is provided b_y law. 

3 5 0 6 . H a b e a s c o r p u s . 17 G-. A., ch. 176, § 4. Upon the hearing ot any 
habeas corpus for the custody of any child, if it appears that such child lias 
been surrendered to said "hotn-"/" under the provisions of this act, such ^a>'-
render shall be taken by all courts of justice as presumptive that sucn ouiM 
was legally and property surrendered to said "home," and than bd.nl " b o r i c " 
was entitled to the custody and guardianship of such child under the p ious-
ions of this act. 

3 5 0 7 . Guard iansh ip . 17 G. A., ch. 176, § 5. Sucii home for the friend
less shail be the legal guardian o the persons of all children that shall be sur
rendered to it under the pro\ is>ions of this act, and suall have and exercs^ ail 
the right and authority ol the puonls ol such children, under the provisions 
of chapter six and se\en, title fifteen of the code 01 Iowa, and amendniems 
thereto, regulating the apj renticing and adoption of children. 

3 5 0 8 . R e l i g i o u s i n s t r u c t i o n . 17 G. A., ch. 176, § 6. If religious in
struction is given any child «hue an inmate of such home, it shall be in th© 
religious iaiih of the parents of such child, if tho same be known; and when 
an\ home shall dispose ol the c isiody of any child, it shall be to some person 
and. 01 the same religious iaieii as its parents, unless the pjront or former 
guardian consent otherwise. 
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TITLE XVI. 

OF T H E ESTATES OF DECEDENTS. 

CHAPTER 1. 

OF PROBATE JUKISDICTION". 

3 5 0 9 . W h e r e v e s t e d . 2312. The circuit [district] court of each county 
shall have original and exclusive jurisdiction of the probate of wills, and the 
appointment of such executors, administrators, or trustees, as may be required 
to carry the same into effect; of the settlement of the estate of deceased per
sons, and of the persons and estates of minors, insane persons, and others re
quiring guardianship, including applications for the sale of real property 
belonging to any such estates, except as prescribed in chapters one and three, 
of title fifteen. "[12 G. A., ch. 86, § 3 ; 13 G. A., ch. 153, § 4.] 

The probate court has not jurisdiction to 
appoint an administrator of the personal 
property of a pert on who was not a resident 
of flie countv at the t ime of his death, and 
helu no property there, merely on the ground 
tha t the property was brought into the county 
a l ter his death for a special purpose and re-
raovfcd again before the appointment of such 
adminis t ra tor : Christy v. Vest, 36-285. 

K there is any claim due the estate of dece
dent on which action might be maintained in 
the courts of this state by an administrator 
properly appointed, the courts of this state 
have jurisdiction to appoint such adminis
trator . Ho held as to a cause of action accru
ing in another state under the laws of that 
s ta te for causing the death of decedent, de
fendant being suable in Iowa : Morris v. Chi
cago, R. 1. & P. R. Co., (13-727. 

The fact that a court, in grant ing adminis
trat ion upon the estate of a foreign decedent, 
appoints an odmmiotiator for the sale of real 
estate in tnat county, noes not limit its juris
diction as to propeity in other counties of the 
s t a t e : Lees v. Wei more, 58-170. 

Jurisdiction of the probate court is not ex
clusive as to land belonging to an intestate, 
winch is not required toe the payment of 
debts, and remains m the possession of the 
h e n s after administration is concluded, and 
an action agamnt heirs m pooses&iou oy a per
son claiming to be heir may be brought m an
other cour t : In reSeaton's Estate, 08-523. 

Where the relief sought is the enfoicement 
of a lien, the action jn.iv properly be brought 
in equity, tlieie heinj, no met t iodol obtaining 
relii I in probate proceedings: Gooduow v. 
Welis, 67-654. 

In an action to foreclose a mortgage given 
by decedent, no peisonal judgment can be 
iendeieel against „^0 oi-dCiaor although made 
a paicy to ihe uitiou P'ev ^eumgs to enforce 
aola im against the estate must be prosecuted in 
the probate cour t : Ci\,uil a. iiaiisou, 71-514. 

The adjudication of a claim against the 
estate is to be deeineel a part of the settlement 
of the estate, and action cannot bo brought in 
the district court against the administrator of 
the estate on an indebtedness of decedent: 
Tillman v. Bowman, 68-450. 

The court having taken jurisdiction to ap
point an administrator, such action cannot be 
at tacked collaterally by showing that there 
was no property in the county to warrant 
such appointment: Murphy v. Creighton, 45-
179; Lees v. Wetmore, 58-170. * 

The probate court has exclusive jurisdiction 
of an action to probate a will, but such pro
bate is not conclusive on adverse parties, and 
an original action to set the will asiele may 
be instituted in the district court : Leighton v. 
Orr, 44-679. 

The probate court does not have exclusive 
jurisdiction of the question of the validity of 
a wil l : Kohn v. Ryan, 31 Fed. Eep., 636. 

The court of probate does not have exclusive 
jurisdiction of a suit on an administrator's 
bond: V/heelhouse v. Bryant, 13-160; Jenkins 
v. Shields, 36-526. 

An order of a probate court approving the 
report of an administrator, in which he certi
fies to a distribution of all the funds to certain 
heirs, is not an adjudication that there are no 
other heirs: Crosley v. Calhoon, 45-557. 

A probate court may appoint a referee in 
the mat ter of the examination of administra
tor's accounts: In re Heath's Estate, 58-36. 

The jurisdiction of a court of probate relates 
to probate mat ters exclusively, and no chan
ces y powers are thereby conferred upon it. I t 
may regulate the distribution of property to 
legatees, but cannot supervise tho management 
of such piopeity by the legatees charged with a 
t rust duty m respect theieto by the will, the 
execution ol t rusts being within the jurisdic
tion ot a court ot equi ty : Perry v. Drury, 
56-60. 

The provisions as to the probate jurisdiction 
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do not defeat or oust the general equity juris- for the transaction of probate business, anel 
diction of the district court : Harlinv. Steven- an order made in such mat te r outside of the 
son, 30-371. county will be void: Capper v. Sibley, 65-754. 

The jurisdiction of the probate court in re- But see now § 3510, as amended, 
lation to estates of insane persons eloes not An order wi th reference to the set t lement 
exclude that of the district court in an action of the account of a guardian appointed in one 
of r ight between an insane person anel o thers : county entered of record in the court of an-
Flock v. Wyatt, 49-466. other county is not valid : Gillespie v. See, 

The authoii tv given by § 3513 to the clerk 72-845. 
of the court to appoint guardians, etc., hi va- "Whore a proceeding which should have been 
cation, does not confer upon him aufnoiity to in pxobate is brought in law or equity, tho 
approve a guardian's bond in vacat ion: Reno error is merely one as to the form of the ao-
v. McCully, 65-629. But see now § 245. tion, and cannot be raised on appeal, if not in-

The court of probate may authorize expendi- terposed in the lower cour t : Goodnow v. Wells, 
tures by a guarehan for the suppoit anel edu- 67-654. 
cation of a ward without notice to the ward. Nor can such objection be t aken advantage 
Such a proceeenng is not adversary in its nat- of by demurrer , but it mus t be raised by mo-
ure, and does not partake of the character of tion to transfer the proceeding to the proper 
an action: Brewer v. Stoddard, 49-279. docket as provided in g 3724: Ashloek v. Sher-

"Where a probate court directed that notice man, 56-311. 
of an application by the administrator for sale Where the parties submit ted to the court a 
of the real property to pay debts of the estate controversy involving the al lowance of claims 
should be served by publication for two weeks against the estate upon an agreed state of 
in a newspaper, which order was complied facts, held, tha t the court might determine 
with, held, tha t the court thereby acquired such question, al though it was not one involv-
jurisdiction as against xion-resideut defend- ing the exercise of probate jur isdict ion: Baugh 
ants to act upon such application: Casey v. v. Barrett, 69-495. 
Stewart, 60-160. The jurisdiction of the probate court in al-

The hearing of a probate mat ter m a y be lowing claims is not exclusive: See notes to 
ordered to be had at a place other than the § 3612. 
county seat: Ibid. Proceedings to probate a will are not tr iable 

The court cannot sit outside of the county de novo on appeal : See notes to § 3540. 

3510. Always open; hearing. 2313; 21 G. A., ch. 144. The court 
shall be always open for the transaction of probate business; but the hearing 
of any matter requiring notice shall be had only in term time, or at such time 
and place as the judge may appoint, and in case there is no contest, such hear
ing may be had at any place within the judicial district to which belongs the 
county in which business is pending. [12 G. A., ch. 86, § 12.] 

The hearing may be ordered to be had at a s tanding the provisions of § 255: Casey v. 
place other than the county seat, notwith- Stewart, 60-160. 

3 5 1 1 . N o t i c e . 2314. When the judge fixes a time and place of hearing, 
as contemplated in the preceding section, he shall determine what notice shall 
be given thereof, and no such hearing shall be had until proof is made of the 
giving of such notice. [12 Gr. A., ch. 86, § 12.] 

Where a probate court directed tha t notice of with, held, tha t the court thereby acquired 
an application by the administrator lor sale of juriseiiction as against non-resident defendants 
the real property to pay debts of the estate to act upon such applicat ion: Casey v. Stew-
should be served by publication for two weeks art, 50-160. 
in a newspaper, which oreier was complied 

3512. L e g a l i s i n g ac t . 21 G. A., ch. 41, § 1. In all cases where matters 
or proceedings in probate have been heard by the circuit courts, or judges out
side the county in which such matters or proceedings were pending, and in all 
cases where orders, and judgments in probate matters, and proceedings have 
been made by the circuit courts, and judges outside the county in which such 
proceeding or matter was pending, and where such hearing was had or order 
or judgment made within the.circuit to which the county belonged in which 
such proceeding or matter was pending, such hearing order or judgment shall 
be held, and deemed to be of the same validity and force and effect as if such 
hearing was had or such order or judgment was made within the county in 
which such proceeding or matter was pending, and that all titles and rights 
acquired under such, orders and judgments shall be held and deemed to be ol" 
the same legal force, and effect, and to be as valid as if such order or judgment 
had been made within the county in which proceeding or matter was pending. 
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3518. Clerk; power in vacation. 2315; 15 G. A., ch. 43. The clerk, 
in vacation, shall have power to appoint executors, administrators, guardians, 
and appraisers; to issue citations and other notices, and to discharge such 
other duties in relation to estates of decedents as are in this title specially de
volved on him. [12 G. A., ch. 86, § 12.] 

The fact tha t the letters of administration letters would be issued in tha t form al though 
are signed by the clerk does not show that the the appointment was made by the court during 
appointment of the administrator was made term t i m e : Citizens' Bank v. Rhutasel, 67-
by the clerk. Such, letters are not the evidence 316. 
of the administrator's appointment, and the 

3 5 1 4 . A c t i o n of c o u r t . , 2316. Any act of the clerk, as contemplated in 
the preceding section, shall be binding on all parties interested therein until 
the next term of the court after they are entered of record, when they shall 
be read in open court and approved, set aside, or modified, but until so set 
aside or modified, it shall have the same force and. effect as if done by the 
court. [Same,] 

3515. Clerks may approve bonds. 21 G. A., ch. 51, § 1. The clerks 
of the circuit [district] court in their respective counties may approve the bonds 
of guardians of minors, or of other persons subject to guardianship. 

[For similar provisions, see gg 245-247.] 

3 5 1 6 . E x a m i n a t i o n , of b o n d s . 21 G. A., ch. 51, § 2. Such clerks shall 
during the month of January, 1887, and during the same month in each even-
numbered year thereafter examine as to the sufficiency of the sureties upon 
all executors and guardian's bonds in force in his office and having been exe
cuted more than one year prior to such time, and if he finds the same suffi
cient he shall note upon such bond his examination and re-approval. If lie 
shall not find the same sufficient, or if the sureties shall not re-qualify on being 
by him so required to do, he shall note his disapproval on such bond and no
tify the executor or guardian of such disapproval and place the matter upon 
the calendar of the court at the next term thereof for proper order. 

3 & I 7 . C a u s e s t r a n s f e r r e d t o d i s t r i c t c o u r t . 2317. Where the judge 
is a, party, or connected by blood or affinity with any person so interested 
nearer than the fourth degree, or is personally interested in any probate mat
tes.', he shall order the same transferred to the district court, which shall have 
jurisdiction therein ihe same as the circuit court would otherwise have, and 
iui proceedings shall be entered on the records of the circuit court. [13 
G. A., ch. 1587 § 8-] 

[Since the abolition of the circuit court (see §233) this section would seem to be of no 
effect.] 

3 S I 8 . J u r i s d i c t i o n . . o f c o u r t . 2318. When a case is originally within 
the jurisdiction of the courts of two or more counties, that court which first 
takes cognizance thereof by the commencement of proceedings, shail retain 
the same throughout. [It., § 2306; C , '51, § 1274.] 

$3518. S a m e . 2319. The court of the county in which a will is probated, or 
in which administration is granted, shail have jurisdiction co-extensive with the 
state in the settlement of the estate of the decedent and the safe and distribu
tion of Ins real estate. [It., § 2472.] 

[The word " r ea l , " in the last line, is not in the enrolled Code in the secretary of state's 
office., but is in thy Code as reported by the commissioners, and is therefore retained as in the 
printed Code, being probably an omission in the original supplied by the editor,] 

The fact that a court in granting adminis- diction under this section as to property in 
tration upon the estate of a foreign decedent other counties of the s t a t e : Lees V. Wetmore, 
appoints an administrator for tne cure of real 58-170. 
estate in that county does not limit its juris-
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3 5 2 0 . P r o c e s s r e v o k e d . 2320. Any process or authority emanating 
from the court in probate matters, may, for good cause, be revoked and a new 
one issued. [R., § 2307; C , '51, § 1275.] 

3 5 2 1 . B o n d s filed; a p p r o v a l of. 2321. All bonds relating to probate 
matters shall be filed in the office of the clerk of the circuit jdistrict | court, 
and shall not be deemed sufficient until examined bv the clerk and his approval 
indorsed thereon. [XI, § 2308; C , 'ol , § 1276; 13"G. A., ch. 158, § 2.] 

This sect'km has no reference to the bonds the meaning of this sect ion: Reno v. HP-Cully 
of guardians, which are provided for by f= 3437. 65-629. " 
Guardianship is not a probate matter , wi th in 

O H A P T E E 2. 

OF WILLS AND LBTTEES OP ADMISTISTKATION. 

3522. Who may make; of what property. 2322. Any person of 
full age and sound mind may dispose, by will, of all his property except what 
is sufficient to pay his debts, or what is allowed as a homestead, or otherwise 
given by7 law as privileged property to his wife and family. 

E i g h t t o d i s p o s e : Under tins s-ection Us-
t at or n ,y \ su dispose oi his propeity as lo de
prive an hc-ir of any share or inte-iest therein 
without am- express declaration to that effect: 
Steuneit v. Uall, 74-279. 

The wife's contingent interest in her hus
band's property cannot be defeated by his wil l : 
See notes to >'£ 3810 and 3056. 

T e s t a m e n t a r y c a p a c i t y : The law rc-
garels other conditions ol mmd as well as ab
solute unsoundness, and such conditions may 
materially ailect the validity of a wil l ; and 
while nothing short of absolute imbecility or 
incompetencv will make a will void, ye; if tho 
testator had a weak mind so as to be imposed 
upon and unduly influenced, this is a material 
th ing going to affect its val idi ty: Bates v. 
Bates, 27-110. 

A par ly competent to make a valid will 
should possess a mind capable of exercising 
judgment , reason and deliberation, anel capa
ble of weighing the consequences of his will 
to a reasonable degree, and the effect of it 
upon Ins e>slafe and family ; and all persons de-
voiel en' such reason are incompetent to make 
a legal wil l : Ibid. 

In older that testator m a y b e held to have 
due testamentary capacity, it is not necessary 
that it appear tha t he possessed the intellect
ual vigoi oi youth or lhat usually enjoyed by 
him wh.le in perfect health. It is enough if 
he was capable of comprehending his property 
interests, and determining the disposition he 
desircu to make of such property anel making 
i t : Webber c. Sullivan, 58-280. 

An instruction was held unobjectionable 
which stateel that a person of sound mind as 
hero contemplated is one who has lull and in
telligent knowledge of the act he is engaged in, 
and full knowledge of the property he possesses, 
and intelligent perception anel understanding of 
the disposition that he desire» to make oi it, 
anel of the persons tha t he desires shail be the 
recipients of his bounty, and the capacity to 
recollect and apprehend the na ture of the 

claims of those tha t are excluded from par-
ti '-ipatmg in his bounty, Iml >t is not neces
sary that be should have sufficient capacity to 
make contracts and to transact business gen
erally, nor to enable him to engage in com
plex and intricate business mat te r s : Meeker v. 
Meeker, 74-352. 

Proof of monomania exhibiting itself in an 
insane and unfounded dislike to a part icular 
person, either expressly recited in the will or 
to be inferred in its peculiar dispositions, may 
be sufficient to ovei turn it. The evidence 
tha t such dislike was groundless must be sat
isfactory or i t will not be sufficient: Pela-
rnourges v. Clark, 9-1. 

On the issue of sanity raised on the probate 
of a will, held, tha t facts connected with the 
personal history of testator, his deportment , 
comeisa t ion and acts, and his confession dur
ing sanity, jus t t receding death, tha t ho had 
been insane for twenty years preceding, dur
ing which t ime tho will was executed, held 
competent ; also held, tha t a subsequent will, 
executed while testator was unquestionably 
insane, anel decedent's conversation while sane 
in reference thereto, were competent evidence 
of his insanity when executing the first will, 
the second will showing as intelligible an ex
ercise of the power to dispose of pioperty as 
the first: Ross v. McQuislon, 45-145. 

In a particular case, held, tha t the testa
mentary capacity of a person executing a will 
made upon being roused from a state of stupor 
might well be doubted: Davis v. Davis, 43 -
687. 

The fact tha t devisees and legatees in the 
will are not relatives of the testator but friends 
only, is, in the absence of other evidence, of 
no weight to show want of capacity to make 
a wil l : Smith v. James, 72—515. 

The fact tha t testator was a spiritualist, and 
entertainetl the peculiar viewo of thus sect, is 
not sufficient, in itself, to establish insanity 
such as to invalidate his wi l l : Oito v. Doly, 
61-28. 
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A subscribing witness to a will can state 
•whether the testator was sane at the t ime the 
•will was executed, although he is not shown 
to be an exper t : Parsons v. Parsons, 66-754. 

A non-expert witness who is well acquainted 
wi th the testator and has had the care of* him 
is competent to testify that he saw no differ
ence in his mental condition in sickness and 
his mental condition in heal th : Sever in v. 
Zack, 55-28. 

Expressions of opinions by the witness in re
gard to the appearance, conversation and acts 
of the testator, whose mental capacity is 
brought in question, are admissible: Meeker v. 
Meeker, 74-352. 

I t is not eironeous to instruct the jury that 
the testimony of medical men of experience, 
given after a careful examination of testator's 
menta l condition, touching such condition a t 
the t ime of the execution of the will, may be 
given more weight than the testimony of un
professional witnesses: Blake v. Rourke, 14-
519. 

The burden of proof of the unsoundness of 
mind of the testator is upon the party im
peaching the validity of his will: In re Will 
of Coffman, 12-491; Webberv. Sullivan, 58-260. 

Where if appears tha t testator was capable 
of making a will except at such times when 
he was suffering under temporary paroxysms 
of pain, it is incumbent upon the contestants 
to prove that the will was made while the de
ceased was suffering temporary derangement : 
Blake v. Rourke, 74-519. 

In a contest as to the probate of a will, the 
t rue rule is tha t the burden of proof of insan
ity is upon the party alk'gmg it, and wbo 
claims the benefit of the lact when estab
lished : Stephenson v. Stephenson, 62-163. 

U n d u e i n f l u e n c e : Tho influence exercised 
over a testator, sufficient to defeat his will, 
mus t go to the extent of destroying in some 
degree his free agency. A bequest made at 
t he request of the devisee is not for tha t rea
son alone void, because of undue influence: 
Mclntire v. McConu. 28-480. 

The burden is upon the contestants to estab
lish undue influence, and the fact that the 
will is unjust or unreasonable is not sufficient 
evidence that .such influence was exercised, 
nor eloes it change the burden of proof: Web
ber v. Sullivan, 58-260. 

Evidence of undue influence, exercised by 
testator 's wife over him before marriage, can
not be received to show undue influence dur
ing marriage at the t ime of the execution of 
the wil l : Ibid. 

Where undue influence or false representa
tions have not been shown, evidence of facts 
showdng recitals in the deed in regard to the 
circumstances inducing tho disposition made 
to be erroneous cannot be received. If the 
conclusion is the result of erroneous convic
tions engendered in the mind of the testator 
on his own motion it cannot be said to be the 
result of undue influence: Ibid. 

The fact that the devisee's name was written 
in the will by himself, tha t he took charge of 
the will immediately upon its execution, and 
t h a t it was not reael by the subscribing wit
nesses nor to decedent in their presence, are 
suspicious circumstances, and evidence of the 
further facts that devisee refused to produce 

the will when requested to do so by decedent, 
and the declarations of decedents respecting 
his children, should be admitted to bear upon 
the question of fraud and undue influence: 
In re Will of Hollingsworth, 58-526. 

The fact that before the will was executed 
testator said that persons had advised him to-
cut contestant out, held not to tend to show 
undue influence: In re Will of Convey, 52-
197. 

Under the evidence in a particular case, 
held, that there was nothing to show undue 
influence over testator, whose mental capacity 
hael been claimed to be impaired: Collins v. 
Brazill, 63-432. 

Instructions as to wha t should be considered 
in determining the competency of testator to 
execute a will, and whether he did so under 
undue influence, held correct: In re Will of 
Convey, 52-197. 

The fact that the disposition made of the 
property is unreasonable cannot be considered 
as showing unelue influence. Neither can 
prior declarations of an intent to otherwise 
dispose of the property be shown for that pur
pose. Physical condition and age of deceased 
considered apart from the conelition of his 
memory and other mental faculties are not 
proper matters to be shown for that purpose. 
Nor will relationship between the parties alone 
support a claim of undue influence: Muir v. 
Miller, 72-585. 

D e c l a r a t i o n s of t e s t a t o r showing that he 
believed certain persons, mentioned in the will 
as legatees, were lacking in due affection for 
him, held admissible in a contest as to the pro
bate of a will in support of the claim that it was 
executed under undue influences, as tending 
to show that in some manner his ieelings 
toward such legatees hail been changed: 
Stephenson v. Stephenson, 62-163. 

Evidence that a testator, when m health 
and long before his will was executed, and 
when he was not probably under the influence 
of other persons, expressed his intention to 
make disposition of his property substantially 
as he subsequently did in the will, is admis
sible to show that the will was not maele under 
undue influence: Dye v. Young, 55-433. 

The declarations of a testator are not compe
tent evidence to show a revocation of a will 
admitted to have been once vahei or to im
peach the validity of a will for a cause not in
volving his mental condition. But such dec
larations, whether made before or after making 
the will, are competent evielenee to show the 
mental incapacity of the testator or that the 
will was procured by undue influence: Bates 
v. Bates, 27-110. 

Declarations of a testator made after the 
execution of the will are admissible, as bear
ing on the question of undue influence: In re 
Will of Hollingsworth, 58-526; Parsons v. Par
sons, 66-751. 

Declarations of testator made after the exe
cution of the will held admissible in evidence, 
not as showing undue influence, but as show
ing the effects on testator's mind of whatever 
influence, if any, was exerted upon him to 
procure him to execute the wil l : Stephenson 
v. Stephenson, 62-163. 

D e c l a r a t i o n s of l e g a t e e s , made before or 
after the execution ot a will, are not receiv-
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able, in a proceeding to which they are not par
ties, to affect the validity of the will: In re 
Will of Ames, 51-596. 

The declarations of an executor who is a 
legatee and a party to the record are equally 
inadmissible: Ibid. 

Vs here there are several legatees, declara
tions of one of them are not admissible to im
peach the wil j : Dye v. Young, 55-433. 

A contestant cannot introduce in evidence 
declarations of one of the legatees of a will, 

nor can declarations of one of the contestants 
be introduced in evidence by or in behalf of 
the legatees: Parsons v. Parsons, 66-754. 

Knowledge of legatee's misconduct: 
A bequest by wife to husband wi th knowledge 
of facts as to the husband's previous conduct 
and connections, which might be such as to 
render the marr iage void, will not be invalid 
on tha t account, however it might be if the 
bequest were made in ignorance of such fac ts : 
In re Will of Donnely, 68-126. 

8 5 2 3 . S u b s e q u e n t p r o p e r t y . 2323. Property to be subsequently ac
quired, may be devised when the intention is clear and explicit. [JR., § 2310; 
C , '51, § 1278.J 

The bequest in a will of " the remainder of 
all my personal property and the whole of my 
real estate,"' held to cover subsequently ac
quired property, whether real or personal : 
Briggs v. Briggs. 69-617. 

The provision of this section wdth relation to 
after-acquired property means that such prop
erty shall pass by the bequest whenever the 
intention of the testator to have it so pass is 
fairly to be inferred from the provisions of the 
will, wdrcn construed according to the estab
lished luiesfor the construction of such instru
ments, anel it is not necessary that the intention 
be expressed in direct language: Ibid. 

3 5 2 4 . V e r b a l w i l l s . 2324. Personal property to the value of three hun
dred dollars may be bequeathed by a verbal will, if witnessed by two compe
tent witnesses. [E., § 2311; 0., '51, § 1279.] 

[The word " if," in the second line, is erroneously printed " i t " in the Code.] 

the 

Bequests in this form of the resielue of tes
tator 's estate have always been held to carry 
the res iduum of all the personal property 
owned by the testator a t the t ime of his death. 
As to tha t class of property the rule has beem 
that the will speaks from the time of his death 
and not from the date of execution, anel it was 
not the intention of the legislature in enact ing 
this s tatutory provision to change the rule, but 
it was enactoel for the purpose of extending 
the rule and making it applicable to real as 
well as personal proper ty : 1 bid. 

disposed of in tha t manner , but as to 
whole: Strieker v. Oldenburgh, 39-653. 

I t need not appear in case of an invalid wdll 
t ha t the witnesses were expressly called on by 
decedent to at test his wi l l : Mulligan v. Leon
ard, 46-692. 

Where it appeared tha t deceased, in answer 
to questions as to the disposition of his prop
erty, answered tha t he wanted a certain per
son named to have it, held, tha t the intention 
to make a elisposition of his property was suffi
ciently shown, and it would be presumed tha t 
he spoke wi th a n unders tanding of the effect 
of his words, so t h a t the animus testandi 
would be inferred: Ibid. 

The fact that a decedent in making a nun
cupative will a t tempts to dispose of real prop
erty and of personal property to a greater 
amount than can be legally disposed of in tha t 
manner will not render "the disposition en
tirely void, but it will be carried out so far as 
such a disposition would tie valid. In such a 
case, held, tha t a sum equal to the amount 
which might legally be disposed of by nuncu
pative will should be paid out of tleoedent's 
peisonal estate to the persona designated: 
Mulligan v. Leonard, 46-692. 

Where it was sought by verbal will to dis
pose of a promissory note of the value of $400, 
held, that such will was invalid, not only as to 
the excess of the amount that might be legally 

3 5 2 5 . S o l d i e r o r m a r i n e r . 2325. A soldier in actual service, or a man
ner at sea, may dispose of all his personal estate by a will so made and wit
nessed. [R , § 2312; C , '51, § 1280.] 

3 5 2 6 . I n w r i t i n g ; w i t n e s s e d ; s i g n e d . 2326. All other wills, to be 
valid, must be in writing, witnessed by two competent witnesses and signed 
bv the testator, or by some person m his presence and by his express direction. 
[ I t , §2113; C , ' 5 1 , § 1281.] 

"Witnessed by two competent wi tnesses" 
means that such witnesses must subscribe the 
will. It is not sufficient to prove the will by 
witnesses who were present but did not sub
scribe i t : In re Will of Boreas, 23-354. 

I t is not necessary that the testator should 
state to the witnesses the character and pur
pose of the ins t rument which he causes them 
to witness: Inre Will of Hulse, 52-6J2. 

Nor need they be shown to have been re

quested by the testator to attest his wi l l : Mul
ligan v. Leonard, 46-692. 

I t is not necessary tha t the witnesses should 
see t he testator subscribe the will. If the sig
na ture be adopted or acknowledged in their 
presence it is sufficient: In re Will of Convey, 
52-197. 

Where a will has only one competent attest
ing witness, but a codicil is adeled on the same 
sheet of paper, referring to and identifying 
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the original .md ihe codicil is duly witnessed, 
the ] root ol execution will be held sufficient 
as to both the will and the codicil: In re Mur-
fleld's Estate, 74-479. 

The interest of a witness to a will, in order 
to disqualify him, must be present, certain and 
vested: Quinn v. Shields, 62-129; Bates v. Offi
cer. 70-343. 

A corporator in a charitable corporation in 
which it is not contemplated tha t any profits 
shall arise, whose only interest therein is con
tingent upon a possible terminat ion of the 
corporation and division of its assets, has no 
such interest as to be disqualified from being 
a witness to a will in which a beeiuest to such 
corporation is made : Quinn v. Shields, 62-129. 

The interest w-hich a husband m a y have in 
real estate devised to his wife is not such an 
interest as to disqualify him as a witness: 
Hatokins v. Hawkins, 54-443; Bates v. Officer, 
70-343. 

A will made in another state, and valid 

where made, but not executed in cpmpliance 
wi th the laws of this state, will not be effectual 
to dispose of real property s i tuated h e r e : 
Lynch v. Miller, 54-516; Ware v. Wisner, 4 
McCrary, 66. 

The signing and execut ing of a will creates 
n o l igh t and vests no title, not even an in
choate one, in the devisee. His r ights , if any . 
first accrue upon the death of the tes ta tor . 
Lorieux v. Keller, 5-196. 

A will has no effect upon the r ights of a n y 
one unt i l the death of the testator. Prior to 
tha t t ime it is inoperat ive: Stephenson v. 
Stephenson, 64-534. 

While a legacy or dis tr ibut ive share in an 
estate vests in the heir or legatee a t t he dea th 
of the testator or intestate, a genera l legacy 
does not operate as p a y m e n t of a debt due 
from the legatee. The paymen t of such debt 
is not regarded as having been m a d e a t the 
da te of testator 's d e a t h : Boiven v. Evans, 70-
368. 

3 5 2 7 . I n t e r e s t of w i t n e s s . 2327. JSTo subscribing witness to any will 
can derive any benefit therefrom,' unless there be two disinterested and com
petent witnesses to the same. [ R , § 2314; C , '51, § 1282.] 

See notes to preceding section. 

8 5 2 8 . S a m e . 2328. But if, without a will, he would be entitled to any 
portion of the testator's estate, he may still receive such portion to the extent 
in value of the amount devised. [ R , § 2315; 0., '51, § 1283.] 

3 5 2 9 . R e v o c a t i o n . 2329. Wills can be revoked, in whole or in part, 
only by being canceled or destroyed by the act or direction of the testator 
with the intention of so revoking them, or by the execution of subsequent 
wills. [R , § 2320; 0., '51, § 1288.] 

The manner ot revocation thus provieled for 
must be observed, and held, that the drawing 
of a scroll through the name of the testator, 
not obliterating the signature, did not consti
tu te a destiuction ot the will, and not being 
witnessed was not a cancellation: Gay v. Gay, 
60-415. 

Evidence of declarations of t estates is not 
admissi jie to prove a cancellation ot his will 
wheie such will has not been destroyed or 
canceled in such manner as is required by 
s ta tu te : Ibid. 

Wheie a testator undeitakes to dispose of 
personal propeity and leal estate, and he sub-
seeiuentiy conveys the real estate, it will not, 
in geneidl, woiK a levocation oi hib will as to 
the pei-oiiil pioperty of which he die-, seized. 
The conveyance of a pai t of the devised prop
erty woiks a revocation pro tanto only : War
ren v. Taylor, 56-182. 

3530. Cancellation 

The birth of a child after t he execution of a 
will and prior to the death of tho decedent 
will operate as an implied revocat ion thereof: 
McCullnm v. McKenzie. 26-510; Negus v. 
Negus, 46-487; Falcon v. Chidester, 46-588; 
Ware v. Wisner, 4 McCrary, 66; Alden v. 
Johnson, 63-124. 

This rule is not changed by t h e fact t ha t t he 
testator had children living a t the l ime of 
making the wil l : Negus v. Aegus. 48-ie7. 

The subsequent birth and recognit ion of an 
illegitimate eiuiei by its father operates in the 
same m-maer to revoke a previous wil l : Mtl-
burn v. Milburn, 60-411. 

In the absence of s ta tutory provision upon 
the subject, tiie same formalities are required 
for tho republication as for t he publication of 
a will. So held as to a will wh ich had been, 
revoked by the subsequent birth of a chi ld : 
Carey v. Baughn, 36-510. 

2330. When done by cancellation, the revocation 
must be witnessed in the same manner as the making of a new will. [ R , 
§ 2321; C . '51, $ 1^89.] 

8 5 3 1 . D a p a s i t . 2331. Wills, duly sealed up and indorsed, may be depos
ited with the clerk of the court, who shall file and preserve the same until the 
death of the testator, unless he sooner demand them. [ R , § 2322; C , '51, 
§ 1290.] 

3 5 3 2 . E x e c u t o r s . 2332. If no executors are named in the will, one or 
more may be appointed to carry it into effect. [R , § 2334; 0., '51 , § 1302; 13 
G. A., cli. 158, v 7. 

If an executor is named in the will, a general adminis t ra tor should not be appointed t o 
supersede h i m : Pickering v. Netting, 47-242. 
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3 5 8 3 . I f n o e x e c u t o r s . 2333. If no executors are named therein, or if 
the executors named fail to qualify and act, it shall be retained until an exec
utor is appointed and qualified in the manner herein prescribed. [E., §2331; 
C , '51, § 1299.] 

POSTHUMOUS CHILDREN DEVISEE. 

3 5 3 4 . P o s t h u m o u s c h i l d r e n . 2334. Posthumous children unprovided 
for by the father's will, shail inherit the same interest a,s though no will had 
been made. [R , § 2316; C , '51, § 1284.] 

Birth of a child after execution of will and prior to the death of the testator acts as an im
plied revocation : See note to § 3529. 

3 5 3 5 . A l l o w a n c e . 2335. The amount thus allowed to a posthumous 
child, as well as that of any other claim which it becomes necessary to satisfy, 
in disregard of or in opposition to the contemplation of the will, must be 
taken ratably from the interests of heirs, devisees, and legatees. [R , § 2317; 
C , '51, § 1285.] 

3 5 3 6 . D e v i s e ; l e g a c y ; b e q u e s t . 2336. The word "devisee" as used 
in this title, shall, when applicable, be construed to embrace "legatees," and 
the word " devised" shall, in like cases, be understood as comprising the force 
of the word " bequeathed." [R, § 2318; C , '51, § 1286.] 

3 5 3 7 . H e i r s of d e v i s e e . 2337. If a devisee die before the testator, his 
heirs shail inherit the amount so devised to him unless from the terms of the 
will a contrary intent is manifest. [R , § 2319; C , '51, § 1287.] 

The widow of a deceased husband cannot The word " heir," as used in this section, in-
inherit property devised by him to a child who eludes the brother of decedent, but does not 
died before the death of the husband (follow- include the widow: Blackman v. Wadsworth, 
ing the cases cited in notes to § 4S658): Will of 65-80. 
Overdieck, 50-244. 

CUSTODIAN PBOBATE. 

3 5 3 8 . P i l i n g . 2338. Any person having the custody of a will, shall, as 
soon as he is informed of the death of the testator, file the same with the 
clerk, who shall open and read the same. [ R , § 2323; 0., '51, § 1201; 13 G. 
A., ch. 158, § 3 ; 14 G. A., ch. 71.] 

3 5 3 9 . P e n a l t y . 2339. If any person having the custody of a will fail to 
produce the same as required by the preceding section after receiving a reason
able notice.so to do, the court may commit him to jail until he produce the 
same; and he shall be liable for all damages occasioned by his failure to pro
duce such will. [R , § 2324; C , '51, § 1292.] 

3 5 4 0 . P r o b a t e ; j u r y t r i a l . 2340; 16 G-. A., ch. 11. After the will 
is produced and read, a day shall be fixed by the court or clerk for proving 
the same, which day shall be during a term of court, and may be postponed 
from time to time in the discretion of the court. Whenever the proving of 
a will is contested, either party shall be entitled to. demand a jury and to the 
verdict of a jury on the issues involved. [R , § 2325; C , '51, § 1293; 13 G. A., 
ch. 158, § 4.] 

While probate of a will is necessary to per- although not prior to the bringing of action 
feet it as an instrument of title, yet, without by the devisee claiming thereunder: Otto v. 
probate, it is capable of conveying an interest Doty, 61-23. 
in land devised, and may be the foundation of Under the facts in a particular case, held, 
an equity and claim therein: Olleman v. Kel- that there had been a change of domicile on 
gore, 52-38. the part of the decedent after the execution 

The title of a devisee vests at the death of of his will, but prior to his death, such as to 
the testator, and, while a probate of the will entitle his will to be probated in the county of 
is necessary to enable such devisee to intro- his death: In re Will of Olson, 63-145. 
duce it in evidence, it is sufficient if the pro- Before the amendment of this section, ex-
bate is had before its introduction in evidence, pressly providing for a jury trial, held, that 
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there was no right to a ju ry t r ia l : Gilruth v. 
Gilruth, 40-346. 

Under the section as amended the parties 
may demand a jury trial as a mat ter of right, 
and the verdict of the ju ry in such cases will 
be as conclusive as is the verdict of the ju ry 
in an action at law. I t cannot be treated like 
a verdict upon issues in chancery, which were 
referred to a jury for the purpose of informing 
the conscience of the cour t : Collins v. Brazil!, 
68-432. 

Since the amendment of this section author
izing a ju ry trial there is no right to hist i tute 
an original proceeding or action a t law to 
again t ry the same questions which have been 
fully adjudicated in a jury trial under this 
section: Smith v. James, 74-462. 

The proceedings in probate cannot be tried 
de novo on appeal in the supreme cour t : Ross 
v. McQuistou, 45-145: Sisters of Visitation 
v. Glass, 45-154: In re Will of Donnely, 68-
126; In re Will of Norman, 72-84. 

The question in a proceeding to probate a 
will is simply whether the wri t ing is the last 
will of the deceased, and whether it was duly 
executed and published by him as such. Ad
mission of the will to probate decides no 
question but that relating to its due execution 
and publication: Lorieux v. Keller, 5-196. 

The probate establishes the execution of the 
will anel renders it admissible as evidence in 
the courts of the state, and nothing more. It 
does not establish the testamentary character 
of the instruments and give validity to a title 
based upon it. The effect of the will and its 
interpretation are matters for a (judication 
wdien rights of property are claimed under i t : 
Fallon v. Chidester, 46-588; Ware v. Wisner, 
4 McCrary, 66. 

When J. will is admitted to probate it is to 
be regarded as a contract of record: Quinn v. 
Shields, 62-129. 

A purchaser from devisee in a will which 
has been probated eloes not stand in the posi
tion of a purchaser without notice as to per
sons claiming adversely to the will. The ques
tion as between the two parties is simply as to 

3 5 4 1 . N o t i c e of h e a r i n g . 2341. The clerk shall give notice of the time 
thus fixed by publishing a notice, signed by himself and addressed to all whom 
it may concern, in a daiby or weekly newspaper printed m the count}7 where 
the will is filed, for three consecutive weeks, the last publication of which 
shall be at least ten days before the time fixed for such hearing; but the court 
in its discretion may prescribe a different kind of notice. [R , § 2326; C , '51, 
§ 1294; 13 G. A., ch. 158, § 5.] 

which holds the legal t i t le : Fallon v. Chides
ter, 46-588. 

As to the jurisdiction of the probate court, 
see notes to g 3509. 

Where the will is not admitted to probate 
because of want of testamentary capacity on 
tho part of testator it is not error to refuse to 
tax the costs to the proponents: Meeker v. 
Meeker, 74-352. 

A subscribing witness cannot testify as to 
his understanding of the purpose and object 
of making the will: Stephenson v. Stephenson, 
62-163. 

A contestant having admitted that testator 
signed the paper purport ing to be his will, and 
the same was properly witnessed, should not 
be permitted to introduce testimony tending 
to show that the will was not witnessed at the 
request of testator: Ibid. 

The probate court having general and orig
inal jurisdiction of probate of wills, and hav
ing exercised such jurisdiction, its proceedings 
are not void when collaterally assailed, al
though the certificate of its action might fail 
to show a direct compliance wi th the provision 
of the s t a tu te : Latham o. Latham, 30-294. 

I t being by statute provided tha t the probate 
court may grant probate upon the testimony 
of one subscribing witness if no objection is 
made to the probating, held, where the record 
showed that but one witness was examined in 
the proceeding it would be presumed that the 
court properly exercised its discretion in al
lowing the probate upon such teotimony: Bar
ney v. Chittenden, 2 G. Gr., 165. 

I t is not a part of the du ty of the probate 
court to place a oonstmetion upon a will 
when it is offered for probate : Murphy v. 
Black, 41-488. 

A contract on the part of a legatee in a will 
to allow the will to be deleated, when offered 
for probate, in order to deprive others ol their 
rights under such will, is illegal: Gray v. 
McReynolds, 65-461. 

As to setting aside the probate, see notes to 
§ 3554. 

and such notice will be binding upon a minor 
anel authorize the court to appoint a guardian 
ad litem: Ibid. 

No other or further notice than by publica
tion is required to give the court jurisdiction 
in the proceeding: In re Will of Middleton, 
72-424. 

P u b l i c a t i o n o f t h e n o t i c e here required 
need not be by the affidavit of the foreman or 
publisher of the newspaper in which the pub-
lii ation is made, but may be by any one hav
ing knowleetgeof the fact: Farrellv. Leighton, 
49-174. 

The notice of tho probate of a will given by 
publication is all tha t is required to be given, 

3 5 4 2 . Cer t i f i ca te . 2342. Wills, when proved and allowed, shall have a 
certificate thereof indorsed on or annexed thereto, signed by the clerk and at
tested by the seal of the court; and every will so certified, or the record 
thereof, or the transcript of such record duly authenticated, may be read in 
evidence in all courts without further proof. [ R , § 2332; 0., '51, § 1300.] 
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The probate of a will does not determine its 
testamentary character and give validity to a 
tit le based thereon, but its effect and interpre
tation are matters for adjudication when 
rights arise thereunder : Fallon v. Chidester, 
46-588. 

Al though the certificate fails to show a com
pliance wi th all the directory provisions of t h e 
s tatute in regard to the probate of wills, yet i t 
will entit le the will to be read in ev idence : 
Latham v. Latham, 30-294. 

3 5 4 3 . R e c o r d e d . 2343. After being approved and allowed, the will, 
together with the certificate hereinafter required, shall be recorded in a book 
kept for that purpose. [R , § 2327; C , '51, § 1295.] 

3 5 4 4 . E x e c u t o r t o h a v e c o p y . 2344. When proved and recorded, the 
court shall direct the will, or an authenticated copy thereof, to be placed in 
the hands of the executor therein named or otherwise appointed. [ R , § 2330; 
C , '51, § 1298.] 

Where real estate is devised to executors as 
individuals, with pov> er to sell whenever they 
shall think it advisable to do so. there cannot 
be a sale of such lanel for distribution to bene

ficiaries unt i l the persons named have re
nounced their t r u s t : In re VanBrockhn's Es
tate, 74-412. 

EXECUTOBS- - TKUSTEES. 

3 5 4 5 . M a r r i e d w o m e n . 2345. A married woman may act as executor 
independent of her husband. [R , § 2336; C , '51, § 1304.] 

3 5 4 6 . M i n o r s . 2346. If a minor under eighteen years of age is appointed 
an executor, there is a temporary vacancy as to him until he reaches that age. 
[ R , § 2 3 3 7 ; C , ' 5 1 , § 1305.] 

3 5 4 7 . V a c a n c i e s . 2347. If a person appointed executor refuses to accept 
the trust, or neglects to appear within ten days after his appointment and 
give bond as hereinafter prescribed, or if an executor removes his residence 
from the state, a vacancy will be deemed to have occurred. [ R , § 2335; C , 
'51, § 1303; 13 G. A., ch'.' 158. § 8.] 

The provisions of this section, as to removal 
from the state, apply also to administrators . 
In ordinary cases a non-resident should not be 
appointed adminis t ra tor : In re Estate of 
O'Brien, 63-622. 

And further, see notes to § 3555. 

An executor may surrender his t rus t by 
resignation, and after a reasonable t ime for 
filling his piace he will be released from the 
du ty of pait icipating in the settlement of the 
estate without ' any" formal order accepting 
such resignation, and a service of notice upon 
him tnereafter as executor will not be good: 
U. S. Rolling Stock Co. v. Potter, 48-56. 

3 5 4 8 . H o w filled. 2348. In case of a vacancy, letters of administration, 
with the will annexed, may be granted to some other person; or if there be 
another executor competent to act, he may be allowed to proceed by himself 
in administering the -estate. [R , § 2339; 0., '51, § 1307; 13 G. A., ch. 158, § 9.] 

[As to the power of the clerk to appoint, see §§ 245-247, 3513.] 

TH case of a vacancy by resignation the per
son appointed succeeds to the duties and obli
gations as well as the powers of the first exec
utor, and can discharge such duties and 
obligations wi thout delay or interruption: 
Shawhan v. Loffer, 24-217. 

As a general rule the power conferred by 
will upon an executor to sell real property-
does not pass to an administrator with t he 
will annexed, and this rule is not affected by 
this section: Hodgin o. Toler, 70-21. 

An administrator de bonis non at common 
law derived title from the deceased and not 
Irom the former administrator, and was en
titled only to the goods and personal property 
i ' m a m i n g in specie, bu t in this state t he 
powers and duties of a substituted adminis

t ra tor are determined by this section: Stewart 
v. Phenice, 65-475. 

A substi tuted administrator may sue his 
predecessor on his bond for funds received by 
h im and not applied to the payment of debts 
of the estate, where there are such debts. I t 
is not necessary tha t the action be brought 
by the creditors entitled to such funds : Ibid. 

"But if there are no claims against the estate, 
then the parties entitled to share in the assets 
and not the administrator de bonis non mus t 
sue : Ibid.; Kelley v. Mann, 56-625. 

Where tho will designates an executor, the 
court has no jurisdiction to appoint a general 
administrator. I t can only appoint a special 
administrator , to serve unti l the will is proved 
and the executor is authorized to ac t : Picker
ing v. Weiting, 47-242. 
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3 5 4 9 . S u b s t i t u t i o n . 2349. The substitution of other executors shall oc
casion no delay in the administration of the estate. The periods hereinafter 
mentioned within which acts are to be performed after the appointment of 
executors, shall all, unless otherwise declared, be reckoned from the issuing of 
the commission to the ihvt general executor. [R, § 2340; C , '51, § 1308.] 

3 5 5 0 . T r u s t e e s t o g i v e b o n d . 23.50. Trustees appointed by will, or by 
the court, must qualiSy and give bonds the same as executors, and shall be 
subject to control or removal by the court in the same manner. [13 G. A., 
ch. 153, § 5. 

Persons lo whom property is bequeathed in of this section, and the probate court cannot 
t ract , to be applied as directed in tiie will, are re ;nire theui to give bonds as here provided: 
legatees, and not trustees, within the m^aiiing Perry v. Drury, 56-60. 

rOCElGS WILLS. 

3 5 5 1 . P r o b a t e d i n o t h e r s t a t e s . 2351. Wills probated in any other 
state or country, shall be admitted to probate in this state without the notices 
required by law in the case of domestic wills, on the production of a copy of 
such will and of the original record of probate thereof, authenticated by the 
attestation of the clerk of the court in which such probation was made; or, if 
there be no clerk, by the attestation of the judge thereof, and by the seal of 
office of such officers, if they have a seal. [R, § 2328; C , '51, § 1296.] 

The probate court having adjudicated the Where a will probated in another state em-
sufficiency of the authenticat 'on on the copy powered the ox< cutors at their discretion to 
presented to it for probate, such adjudication sell real an 1 personal property and appropriate 
cannot be questioned collaterally when the the pioceeds in the manner indicated, held, 
will is ottered in evidence. (See § 3554): Stan- tha t • nch power might be exercised by an ex-
ley v. Morse, 28-454. ecuteir appointed in this state where property 

An allow ar je of a foreign will is conclusive was situated, and that the power conferred 
of the due execution of the will unless set asirle was not in the na ture of a, personal trcist: Lees 
by original or appellate proceedings: Vance v. v. Wetmore, 58-170. 
Anderson, 39-426. The ancillary administrator should proceed 

The order of probate of a foreign will m a y without reference to the condition of the prin-
be set aside by original action on the ground cipal estate, at least until such condition is 
that the will, although valid in the state wheie shown : Ashton v. Miles, 49-564. 
executed, is not m compliance with the re- binder the ancillary administration, claims 
quirenietits of our law, and therefore not valid filed under the principal administration may 
as a disposition of real property here s i tuated: be proved, arid if the ancillary estate is solvent 
Lynch v. Miller, 54-516. the administrator may proceed to pay the 

Tne proceedings ol the court of another state claims against that estate in full, unless it is 
in tlie> probate of a will will be presumed to be made to appear that tne principal estate is in-
regular : Otto v. Doty, 61-23. solvent: Miner v. Austin, 45-221. 

3552. Sale of real estate by foreign executors. 2352; 18 G. A., ch. 
162, § 1. All provisions of law relating to the carrying into effect of domestic 
wills after probate, shall, so far as applicable, apply to foreign wills admitted to 
probate in this state as contemplated in the preceding section; provided, that 
where by any will, first admitted to probate in any other state or country and 
then admitted to probate in Iowa, the executors or trustees under said will 
are empowered to sell and convey real estate; then upon production of and 
recording in the proper probate record a copy of the original record of the. 
appointment, qualification and giving bond, unless such bond was waived 
in the will, of such executois or trustees by the foreign court granting the 
original piobate of the will, duly authenticated in the same manner as foreign 
wills are required to be; then m conformity with the power granted in such 
wills, such executors or trustees may sell and convey real estate within any 
county in tins state where such probate of will and proof of qualification may 
be so of record, without further qualifying in this state, and without reporting 
such sale to the circuit [district] courts in this state for approval; and such sales 
and conveyances shall have the same force and validity as if made by executors 
and trustees duly qualified within this state and reported to and approved by 
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the circuit [district] courts; unless at the time of the execution and delivery 
of said deed, letters testamentary or of administration upon the estate of such 
decedent shall have been granted in this state and remain m force and unre
voked, and due notice of such letters be given in such county in ihis state, if 
other than the one in which such letters were originally granted here, as re
quired by section twenty-six hundred and twenty-nme oi' the code [$* 3K35], in 
reference to actions affecting real estate; in winch case anj7 conveyance made 
shall he subject to all the rights acquired under the appointment and letters 
granted in Iowa; provided that no such conveyance shall be made by such 
execmor or trustee until three months after the recording of a duly authen
ticated copy of the will, original record of appointment, qualification and bond 
^unless bond was waived in the will), m the proper probate record of the 
county where the land is situated. j11 G. A., ch. 139, §§ 1, 2.] 

3 5 5 3 . Lega l i z ing . 18 G. A., ch. 162, § 2. All conveyances heretofore 
made by foreign executors or trustees in which the requirements of this act 
ha \e been compiled with, or in which such proof of authority at the date of 
conveyance shall be hereafter made of record as provided in section one of this 
act [§ 3552J, are hereby declared to be legal and valid in law and equity from 
ihe date of »uch deed; provided, that the provisions of this section shall in 
no manner affect adverse rights vested at the date of such conveyance and 
piior to the taking effect of this act, or the performing the additional require
ments ol this section. 

LA. lor this piovision, held, tha t where such- merely to want of formality, the sale was ren-
eveoutors had under a will a right to sell the dered legal: Smith v. Callaghan, 66-552. 
xand sold, and any detect in the sale was due 

3 5 5 4 . P r o b a t e c o n c l u s i v e ; s e t t i n g a s i d e . 2353. Wills, foreign or do
mestic, shall not be carried into effect until admitted to probate as hereinbe
fore provided, and such probate shall be conclusive as to the due execution 
thereof, until set aside by an original or appellate proceeding. [E., §2329; 
C , '51, § 1297; 13 G. A., ch. 158, % 6.] 

The probate of a will does not prevent a interest or r ight till the death of the maker , it 
subsequent action to set it aside. Such action is a will, or tes tamentary paper. An lustra-
is legal and not equitable in its na tu re : Leigh- men t m a y be part ly a deeei and par t ly testa-
ton o. On; 44-679. m e n t a r y : Burlington University v. Barrett, 

An original action to set aside the probate 22-60. 
of a will may be brought in tho district cour t : In determining whether an ins t rument is 
Lynch v. Miller, 54-516. tes tamentary or contract, the use of language 

Any peison who would have an interest in peculiar to either class of instruments, or t he 
the property if the will wfcre set aside may belief of the maker as to its character, does 
maintain an action in probate to have it set not control inflexibly the construction. But , 
aside on the ground that it has been revoked weighing all the language as well as the facts 
by the subsequent birth of a child: Aid en v. and circumstances a t tending its execution, 
Johnson, 6:1-124. the courts will give it such construction as 

In au action brought in a probate court by will effectuate the manifest intention of the 
the executor of a will to obtain an interpre,- m a k e r : Ibid. 
fation thereof, tho defendants may set up, in An agreement for the disposition of prop-
a cross-petition, facts showing tha t the will is erty intended to continue al ter the death of 
invalid; such proceeding will constitute a the owner cannot be given tes tamentary force 
direct and not a collateral a t tack: Kelsey v. and allowed to have operation unless in such 
Kelsey, 57-3815. form as to be valiel as a wil l : Crispin v. Win-

In determining whether an instrument is a kleman, 57-523. 
contract or will, the m l e is : If the instrument A motion to set aside the probate of a will 
paese-. a present interest, al though the r ight supported by affidavits is not author ized: In 
to its possession and enjoyment may not ac- re Will of Middlcton, 72-424. 
erne till some future time, it is a deed or con- As to the effect of a n order of probate , see 
tract, but if the instrument does not pass an notes to § 3540. 

ADMINISTRATION. 

8 5 5 5 . W h o en t i t l ed ; o r d e r of. 2354. In other cases where an exec
utor is not appointed by will, administration shall be granted: 

1. To the wife of the deceased; 
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2. To his next of kin; 
3. To his creditors; 
4. To any other person whom the court may select. [E., § 2343; C , '51, 

§ 1311.] 
[The clerk may appoint administrators: See §§ 245-247, 3513.] 

The fact tha t there was an agreement of sep- a non-resident may, nevertheless, be re-ap-
aration between husband and wi e will not pointed, if deemed advisable: Ibid. 
deprive* the latter of her preference in the The grant of letters of administration to a 
mat t e r of administering on the estate o t h e r person is not in itself an adjudication tha t 
deceased husband: Read v. Howe, 13-50. such person is an heir, and that there are no 

After the lapse of the t ime allowed to rela- other hehs having a better r ight to admiuis-
tives of different degrees to apply for adminis- t e r : Anson v. Stein, 6-150. 
tration, the court may appoint any proper Administration upon the estate of a non-res-
person even though not next of kin nor a cred- ident may be granted m any county in which 
i tor : Crossan v. McCrary. 37-684. real property of decedent is situated, provided 

The court has some discretion as to appoint- there are debts of decedent, and it does not ap
ing a person designated by this section, and pear that there is personalty, or sufficient per-
m a y properly refuse to make the appointment sonalty, to satisfy them : Little v. Sinnett, 7-
where the pai ty is a non-resident: In re Es- 324; Lees v. Wetmore, 58-170. 
tate of O'Brien, 63-622. As the administrator has nothing to do with 

The mere fact ot non-residence will not nee- the real property of decedent unless it bo found 
essarilj^ disqualify a person from being ap- tha t it is necessary for the payment of debts, 
pointea as an administrator. But it should be an application for the grant of letters ol ad-
considered in determining the qualifications of ministration upon real estate alone should 
an applicant: Chicago, B. & Q. R. Co» v. show that such debts exist: Little v. Sinnett, 
Gould, 64-343. 7-324. 

The provision of § 3547, that the removal _ "Where a court assumes jurisdiction to ap-
from the state of an administrator shall create point an administrator, such appointment can-
a vacancy, does not disqualify a non-resident not 1 e collaterally attacked by showing that 
for holding the office, but simply enables the there was no property uponwdrich administra-
court to take into account the fact of non-res- tion could be gran ted : MWrphy v. Creighton, 
ielence occurring al ter the original appoint- 45-179. 
ment , and the administrator who has become 

3 5 5 6 . Classes u n i t e d . 2355. Individuals belonging to the same or dif
ferent classes, may be united as administrators whenever such course is deemed 
expedient. [R , § 2344; 0., '51, § 1312.] 

An appointment of an additional adminis- peal unless an abuse of the discretion of the 
t ra tor (even against the objection of the one court in such mat ters can be shown: Read v. 
first appointed) will not be disturbed on ap- Howe, 13-50. 

3557. T i m e a l l o w e d . 2356. To each of the above classes in succession, 
a period of twenty days, commencing with the burial of the deceased, is al
lowed within which to apply for administration upon tlte estate. [R , § 2*345; 
C , '51, § 1313.] 

3 5 5 0 . Spec ia l a d m i n i s t r a t o r s . 2357. "When from any cause general 
administration cannot be immediately granted, one or more special adminis
trators may be appointed to collect and preserve the propertj^ of the deceased. 
[ R , § 2352; 0., '51, § 1320; 13 G. A., ch. 158, § 13.] 

In the absence of a direct review, by appeal be presumed tha t a proper occasion existed for 
or otherwise, of the action of the circuit court his appointment : Masterson v. Brown, 51-442. 
in appointing a special administrator, it will 

3559. A p p e a l . 2358. ISTo appeal from the appointment of such special 
executors, shall prevent their proceeding in the discharge of their duties. [R , 
§ 2353; C , '51, §1321.] » 

3560. I n v e n t o r y . 2359. They shall make and file an inventory of the 
property of the deceased, in the same manner in all respects as is required of 
general executors or administrators, and shall preserve such property from in
jury. [R , § 2354; C , '51, § 1322.] 

3561. D u t i e s . 2360. For this purpose they may do all needful acts under 
the direction of the court, but shall take no steps in relation to the allowance 
of claims against the estate, [ R , § 2355; 0., '51, § 1323.] 
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A special administrator does not represent 
the estate in such manner that the statute of 
limitations will commence to run against 
claims from the time of his appointment: 
Pickering v. Weiting, 47-242. 

A special administrator may be substituted 
as plaintiff in a suit pending in behalf of the 

deceased, and may prosecute the same: Mas-
terson v. Brown, 51-442. 

The court has no authority to order a sale of 
real estate upon the petition of a special ad
ministrator, and such sale would bo without 
jurisdiction and absolutely void: Long v. Bur
nett, 13-28. 

- 3 5 6 2 . S p e c i a l ; w h e n p o w e r s cease . 2361. Upon the granting of full 
administration, the powers of the special administrators shall cease, and all the 
business shall be transferred to the general executor or administrator. fR , 
§2356; C , '51, §1324.] 

3 5 6 3 . B o n d . 2362. Every executor or administrator, except as herein 
otherwise declared, before entering on the discharge of his duty, must give 
bond in such penalty as may be required, to be approved by the clerk, condi
tioned for the faithful discharge of the duties imposed on him by law, accord
ing to the best of his ability. [E., § 2348; C , '51, § 1316; 13 G. A., ch. 158, 
§ 10.] 

[As to approval of bonds by clerk, see §§ 245-247, 3513, 3515. As to summary proceedings e n 
the bond, see § 3639.] 

The fact that the administrator's bond is 
signed and sworn to before his appointment 
will not affect the validitv of the appointment: 
Morris v. Chicago, R. I.&P. R. Co., 65-727. 

Action against an administrator for money 
in his hands which should be paid to the dis
tributees is to be brought by the persons en
titled to the money, and not by the administra
tor de bonis non: Kelley v. Mann, 56-625. 

But if claims against the estate remain un-
- paid, the administrator de bonis non may sue 
. tor funds in the former administrator's hands 

which should have been applied to the pay
ment of such claims: Ibid. 

Where, by the failure of the administrator 
to give notice of his appointment, the time 
within which claims must be filed does not 
expire, and it does not become known whether 
or not the assets are sufficient to pay all the 
claims, an action against the administrator on 
his bond may be brought by the new adminis
trator appointed on his removal, and the right 
of action is not confined to creditors having 
claims: Stewart v. Phenice, 65-475. 

Where, however, all claims are paid, and 
the funds remaining in the hands of the ad
ministrator are due only to the next of kin, 
the action on the bond should be brought by 
the persons entitled thereto, and not by a new 
administrator: Ibid. 

An allegation that an administrator fraudu
lently pretended that he would consent to the 
allowance of a claim, and proposed to secure 
the claimant by a conveyance of real property 
in satisfaction thereof, which was not done, 
held not sufficient to show fraud on the part 
the administrator, rendering him personally 
liable: Hazlettti. Burge, 22-535. 

3564. Oath.. 2363. He must also take and subscribe an oath, the same in 
substance as the condition of the bond aforesaid; which oath and bond must 
be filed with the clerk. [E., § 2349; C , '51, § 131T; 13 G. A., ch. 158, § 11.] 

3 5 6 5 . M e w b o n d . 2364. New bonds may be required by the court to be 
given, and in a new penalty and with new sureties whenever the same is 
deemed expedient. [E., § 2350; C , '51, § 1318.] 

3 5 6 6 . L e t t e r s . 2365. After the filing of the bond aforesaid, the clerk 
shall issue letters testamentary or of administration, as the case may be, under 
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If property not belonging to the estate be 
wrongfully seized by the administrator he is 
personally liable, and a claim therefor need 
not be filed as a claim against the estate: Ad-
kinson v. Breeding, 56-26. 

Where an administrator by a fraudulent 
concealment secures a receipt from a claimant 
for the amount of his claim against the estate, 
he does not thereby become necessarily liable 
in an action for* the amount of such claim, but 
the action against him must be as administra
tor, and must be brought in a court having 
jurisdiction of the administrator: Shropshire 
v. Long, 68-537. 

A suit against an administrator for non-fea
sance or malfeasance may be brought in the 
district court: Jenkins v. Shields, 36-526. 

Costs of administration should not be 
charged up to the administrator except so far 
as they are occasioned by a contest arising 
upon exceptions to his report: In re Heath's 
Estate, 58-36. 

Where it appears that the administrator has 
received money belonging to the estate, and 
he fails to show lawful excuse for not paying 
it over upon the order of the court, he may be 
punished for contempt, although ho shows 
that he has otherwise distributed the money 
in payment of claims and demands which he 
had no authority to pay, and has no money of 
his own with which he can repay the amount 
required: Wise v. Chaney, 67-73. 

Failure to file an account tvithin one year 
after appointment, as required by btatute, will 
constitute breach of the bond for which at 
least nominal damages can be recovered: 
Clark v. C ress, 20-50. 
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the seal of the court, giving the executor or administrator the power author
ized by law. [R, § 2351; C, '51, § 1319; 13 G. A., ch. 158, § 12.] 

L e t t e r s : The fact tha t letters of adminis
tration are signed by the clerk will not show 
tha t the appointment of the administrator was 
made by the clerk. Such letters are not the 
evidence of the administrator's appointment, 
and they would be issued in that form, al
though the appointment was made by the 
court during trial t e rm: Citizens' Bank v. 
Rhutasel, 67-316. 

If the clerk issues letters giving greater 
power than authorized by law, the grant of 
such excessive power is void: Pickering v. 
Wetting, 47-242. 

A foreign administrator cannot sue in our 
courts without taking out letters of adminis
t ra t ion: McClure v. Bates, 12-77; Karrick v. 
Pratt's Ex'rs, 4 G. Gr., 144. 

The appointment of an administrator in an
other state will be presumed to be regular : 
Woodruff v. Schultz, 49-430. 

Where the record of the appointment of a 
person as executor was not given, but he was 
referred to and mentioned throughout the rec
ord of the court as the executor, and made the 
report of a sale as executor, and finally re
signed as such, held, that this was prima facie 
sufficient to satisfy the court on appeal tha t 
he was executor in fact: Shawhan v. Loffer, 
24-217. 

P o w e r s c o n f e r r e d ; l i a b i l i t y : To estab
lish title under an executor's deed, the grantee 
must , in addition to introducing it in evidence, 
prove the will and the probate thereof, and 
lawful proceedings eneling in the execution of 
the deed: Miller v. Miller, 63-387. 

A n executor authorized by the will to eon-
vert property into money and put the same at 
interest has no authori ty to mortgage the land 
for the purpose of raising money, and the ap
proval by the court of such proceeding will 
not reneler i t valid, but the estate having re
ceived the money aelvanced upon such mort
gage will be required to repay it with legal 
interest : Deery v. Hamilton, 41-16. 

An executor or administrator cannot give a 
promissory note which will be binding as such 
upon the e»tate. Such a note if executed will 
be individually binding upon him, and he may 
be sued thereon and an individual judgment re
covered against h i m : Winter v. Hite, 3-142. 

In such case, even though he signs tho note 
wdth the addition of words indicating his rep
resentative capacity, he will nevertheless be 
personally l iable: Dunne v. Deery, 40-251. 

The addition of the word "admin i s t r a to r " 
to the signature of an instrument will not ren
der the maker liable in a representative capac
ity when there is nothing in the instrument 
itself melicating tha t it was given in such 
capacity: Try on v. Oxley, 3 G. Gr., 289. 

An administrator is liable individually on a 
note given by him in satisfaction of a claim 
due from the estate. The giving of the note 
is prima facie evidence of a consideration, 
and an admission that he has assets in his 
hands sufficient to pay the amount : Thompson 
v. Maugn, 3 G-. Gr., 342. 

W h n e tho widow of deceased owner of real 
property and his father, each being entitled to 
a half inteiest therein, enter into negotiations 

wi th reference to the purchase by the former 
of the interest of the latter, held, tha t the 
widow, although administratr ix of the estate 
of her deceased husband, was not charged 
with the duty of protecting or regarding the 
interest of the other in tho proper ty: Herron 
v. Herron, 71-428. 

A c t i o n s b y : An administrator may bring 
action to set aside a voluntary conveyance of 
property by decedent if his estate is insolvent, 
and the property or its value is required for 
the payment of his debts : Cooley v. Brown, 
30-470; Doev. Clark, 42-123. 

And such action may be maintained against 
a purchaser from the grantee in such convey
ance who took the property with knowledge 
of the facts: Cooley v. Brown, 30-470. 

The r ight of the administrator to bring an 
action to set aside a fraudulent conveyance by 
his intestate does not defeat the right of the 
creditor himself to maintain such act ion: 
Harlin v. Stevenson, 30-371. 

A foreign administrator or executor cannot 
maintain an action without authori ty of the 
court of probate in the jurisdiction in which 
the debtor resides: Karrick v. Pratt's Ex'rs, 
4 G. Gr., 144. 

Under the provisions of the Code of '51, a 
foreign administrator could not sue in our 
courts without taking out letters af adminis
trat ion. But the letters of such foreign ad
ministrator are admissible in evidence in an 
action by h i m : McClure v. Bates, 12-77. 

A foreign administrator who has acquired 
possession of a note belonging to deceased is 
enti t led to its control and proceeds, which he 
does not lose by sending it for collection to a 
county in this state in wdiich ancillary juris
diction has been granted, and such adminis
t rator may maintain action lor tho proceeds of 
such note in his own name anel personal r igh t : 
Chamberlin v. Wilson, 45-149. 

A foreign executor may make such an as
signment of a note due to his testator as will 
enable the assignee thereof to bring action 
thereon, as owner, against the maker in the 
courts of any state in which such action might 
have been brought by the testator himself. 
Such r ight of action is not limited to the state 
in which the executor making the assignment 
is appointed: Campbell v. Broivn, 64-425. 

Where an administrator is made par ty to an 
action in the state in which he is appointed, 
and therein recovers judgment against the 
opposite party, he may sue upon such judg
ment in another state without re-appointment: 
Greasons v. Davis, 9-219. 

The administrator of a decedent's estate 
may maintain an action grounded upon a 
fraudulent alienation of property by the de
cedent, when the estate is insolvent and the 
property or its value is required for tho pay
ment of debts : Cooley v. Brown, 30-470; Doe 
v. Clark, 42-123; Harlin v. Stevenson, 30-371. 

A c t i o n s a g a i n s t : As an administrator has 
a r ight to resort to the real property for the 
purpose of paying debts, he is a proper par ty 
to tiie proceeding to set aside a sheriff's sale of 
such property: Crawford v. Ginn, 35-543. 

An administrator is not concluded by a judg-
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nient rendered in a cause to which the heirs 
were parties, but in which he was not jo ined: 
Dorr v. Stockdale, 19-269. 

When a judgment is against an administra
tor in his representative capacity, and is to be 
finally paid from the assets of the estate, for 
which he has already given the required se
curity, the appeal bond should be l ight : In re 
Pierson's Ex'rs, 13-449. 

In an action against an administrator in his 
representative capacity, it is error to render 
judgment against him personally: Tyler v. 
Langieorthy, 37-555. 

But advantage cannot be taken of such error 
on appeal unless a motion for the correction of 
the error has been made and overruled in the 
lower court : Wile v. Wright, 32-451. 

C o u n t e r - c l a i m s : In an action by an ad
ministrator for money due decedent, demands 
against the estate acquired by defendant after 
the death of intestate cannot be pleaded as a 
set-off: Cook v. Lovell, 11-81; Woodward v. 
Laverty, 14-381; Lucore v. Kramer, 22-387. 

In an action by an executor to enforce a 
claim due from defendant to decedent in his 
life-time, defendant may set up any claim ex
isting in Ms favor against decedent before 
decedent's dea th : Lucore v. Kramer, 22-387. 

3567. Notice of appointment. 

A person sued for funds in his hands belong
ing to the estate cannot set up by w a y of 
counter-claim a demand which he has against 
the estate for persona! services rendered prior 
to the death of decedent. He mus t file and 
establish his claim therefor in the mode pre
scribed by s t a tu te : Crispin v. Winkleman, 57-
523. 

A creditor of the estate who purchases per
sonal property of the estate cannot have his 
claim against the estate deducted in full from 
the purchase price. If the estate is insolvent 
he must pay the full price of the property and 
accept upon his demand a pro rata share of 
the assets: Eldredge v. Bell, 64-125. 

A claim against the estate not filed wi th in 
the t ime required may still be used as a counter
claim against an action for an indebtedness 
due to the es ta te : Ware v. Hawley, 68-633. 

A n executor cannot make any agreement 
for the discharge of his individual liability by 
the discharge of his creditor's liability to the 
estate of which he is executor, and he cannot 
set up the indebtedness to the estate as a 
counter-claim in an action brought against 
h im individually: Oourley v. Walker, 69-80. 

2366. The executors or administrators 
first appointed and qualified for the settlement of an estate, shall ,*within ten 
days after the receipt of their letters, publish such notice of their appointment 
as the court or the clerk may direct; which direction shall be indorsed on the 
letters when issued. [K., §§ 2389, 2390; C, '51, § 1357; 13 G. A., oh. 158, 
§ 18.] 

the duties pertaining the re to : Johnson v. Bar
ker, 57-32. 

Under § 4949 the affidavit of the executor is 
competent to prove the fact of his having 
posted notice of his appoin tment : Brownell v. 
Williams, 54-353. 

Special administrators are not intended to 
be included herein, and need not give not ice : 
Pickering v. Weiting, 47-242. 

This provision as to giving notice is direct
ory, and omission to give the notice does not 
have the effect to annul the appointment, or 
prevent the administrator from discharging 

3568. Limitation. '2367. Administration shall not be originally granted 
after the lapse of live years from the death of the decedent, or from the time 
his death was known in case he died out of the state. [K., § 2357; C, '51, 
§ 1325.] 

Under this section, held, tha t where it ap
peared that administration on the estate of a 
person dying out of the state was granted 
after five years from the time of his death, it 
would be presumed that it was shown to the 
court that such grant of administration was 
within five years from the t ime his death was 
k n o w n : Lees v. Wetmore, 58-170. 

A n administrator de bonis non may be ap
pointed after the lapse of five years from the 
death of decedent. This section refers to the 
first assumption of management of the estate 
by the probate court in the appointment of 
the first administrator: Crossan v. McCrary, 
37 -684. 

Ancillary administration in this state may 
be granted after the expiration of five years to 
an administrator appointed in another state as 
provided in the next section: Woodruff v. 
Sehultz, 49-430; Dolton v. Nelson, 3 Dillon, 
469. 

3569. Foreign administration. 

The failure to take out letters of administra
t ion unti l the period specified has expired does 
not operate to vest ti t le to personal property 
in the he i rs : Haynes v. Harris, 33-516. As 
to r ights of heirs in personal property when 
no administration is granted, see notes to 
§ 3640. 

A judgmen t creditor who has failed to have 
administrat ion granted wi thin t he t ime speci
fied cannot afterwards mainta in an action to 
revive his judgment against the heirs or others 
holding property which belonged to such de
cedent. Whether any equitable circumstance 
would war ran t the grant ing of original ad
ministration after the expiration of five years, 
qiiaire: Bridgman v. Miller, 50-392. 

Before the expiration of the t ime for grant
ing administration the heirs have no power to 
bind the estate by the submission of a question 
to arbi t ra t ion: Staid v. Brown, 72-720. 

2368. If administration of the estate 
of a deceased non-resident has been granted in accordance with the laws of 
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the state or country where he resided at the time of his death, the person to 
whom it has been committed, may, upon his application, and upon qualifying 
himself in the same manner as is required of other executors, be appointed to 
administer upon the property of the deceased in this state, unless another has 
been previously appointed. [R., § 2341; C , '51, § 1309.] 

Under the ancillary administration, claims administrator is not binding on an admim's-
filed under the principal administration may trator appointed in this state. There is lie 
be proved, and if the ancillary estate is solv- privity between such administrators, and the 
ent the administrator may proceed to pay the allowance of the claim in the foreign jurisdic-
claims against that estate in full, unless it is tion is not evidence as against the adminis-
made to appear that the principal estate is in- trator here : Creswell v. Slack. 68-110. 
solvent: Miner v. Austin, 45-221. A foreign administrator cannot sue in our 

Until if is shown that the principal estate is courts without taking out letters of adminis-
insolvent the ancillary administrator should t ra t ion: McClure v. Bates, 12-77; Carrick v. 
proceed with the payment of the claims prop- Pratt's Ex'rs, 4 G-. Gr., 144. 
erly filed before him, and the settlement of The appointment of an administrator in an-
his affairs, without reference to the principal other state will be presumed to be regular: 
es ta te : Ashton v. Miles, 49-564. Woodruff v. Sehultz, 49-430. 

The allowance of a claim before a foreign 

3 5 7 0 . S a m e . 2369. The original letters, or other authority, conferring 
his power upon such executor, or an attested copy thereof, must be filed with 
the clerk of the proper court before such appointment can be made. [R.., 
§2342; C , ' 5 1 , § 1310.] 

3 5 7 1 . Cer t i f i ca t e a n d a t t e s t a t i o n of. 21 G. A., ch. 103, § 1. A copy 
of the original record of the appointment and qualification of any adminis
trator, executor or guardian in any other state or country including the will 
of decedent if any, as probated, together with the certificate of the custodian 
of such record that such appointment is then in full force, which copy of the 
record shall be duly attested and authenticated as is now provided by law in 
the case of judicial records of another state, may be recorded in the proper 
probate record of any county in this state, such record or a duly certified copy 
thereof shall be presumptive evidence in all cases of such appointment and 
qualification. 

3 5 7 2 . R e l e a s e s of r e c o r d . 21 G. A., ch. 103, § 2. Any administrator, 
executor or guardian, a copy of whose record of appointment or qualification, 
is recorded as provided by section one of this act [§ 3571] is hereby authorized 
to release and fully discharge of record in any manner and bv any instrument 
authorized by law, to the same extent as any administrator, executor or guard
ian appointed under the laws of this state could do, any judgment rendered 
by the supreme court or by any court of the county where such copy of the 
original record is recorded, or any mortgage or deed of trust given as a mort
gage ol property within such county, belonging to the estate or to the minor 
or other person represented by him, and may also in the same manner and to 
the same extent release and fully discharge any property in this state from the 
lien of such judgment, mortgage or deed of trust, provided, that the duly at
tested copies of the records herein provided for also show that the judgment, 
mortgage or deed of trust is listed in the assets of the estate in the court from 
which the said records come; and, provided further, that appended to and as 
a part of such release shall be the certificate of the judge or clerk of the for
eign court, duly attested that said executor, administrator or guardian is, at 
the date of such release or instrument, still acting as such executor, adminis
trator or guardian under authority of said court; and provided farther, thai 
nothing herein contained shall authorize any administrator, executor or guard
ian of another state or country to release or discharge any judgment, i&ortgage 
or deed of trust while any administrator executor or guardian of the estate to 
which such judgment, mortgage or deed of trust belongs is authorized to act 
by virtue of appointment and qualification under the laws of this state. 

3 5 7 3 . Lega l i s ed . 21 G. A , ch. 103, § 3. All releases and discharges of 
record of any judgment mortgage or deed of trust heretofore made by ad-
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ministrators, executors or guardians in the manner and to the extent author
ized by this act where the copy of the original records required by this act 
has been or shall hereafter be recorded as required by this act are hereby de
clared to be legal and valid from the date of such release or discharge. 

CHAPTER 3. 

OF THE SETTLEMENT OF THE ESTATE. 

3574. Inventory. 2370. Within fifteen days after his appointment, the 
executor shall make and file with the clerk an inventory of all the personal 
effects of the deceased of every description which have come to his knowledge, 
and a list of all book accounts which appear by the books or papers of the 
deceased to be unsettled. Such inventory shall be so, made out as to show 
separately and distinctly, each by itself, the property inventoried as general 
assets of the deceased; the property inventoried and which is regarded as ex
empt under the next two sections; and the book accounts. [R., § 2360; C , 
'51, § 1328; 13 G. A., ch. 158, § 14.] 

Unti l the debts and legacies are settled an 
executor is entitled to the personal property, 
and may sue for a recovery of debts due the 
esta te : Grimmell v. Warner, 21-11. 

Upon the appointment of the administrator, 
his title to the personal property relates back 
to the death of the intes ta te : Haynes v. Har
ris. 33-516. 

Possession by devisee of personal property 
is prima facie evidence that he holds it as 
such unless the same person is executor and 
holds in that r ight : White v. Secor, 58-533. 

An administrator has authority to assign 
notes and bills, and in the absence of any 
showing to the contrary it will be presumed 
that this power has been rightly exercised, 
even if the administrator improperly disposes 
of them. His assignee taking in good faith 
acquires good t i t le : Marshall County v. 
Hanna, 57-372. 

Where payment of a claim due an estate 
was made to the widow of decedent, who was 
afterwards appointed administratrix, held, 
that such payment operated as payment to the 
estate: Savery v. Sypher, 39-675. 

If the order of court appointing an admin
istrator is erroneous, and therefore voidable 
merely, all acts of the administrator until his 
appointment is set aside will be valid, and 
payment made to him before removal will 
bind the estate: Chicago, B. & Q. R. Co. v. 
Gould, 64-343. 

Payment to the widow of deceased, who is 
not administratr ix, of damages in causing the 
death of decedent is not a satisfaction of the 
claim of tne estate: Dowell v. Burlington, C. 
R. & N. B. Co., 62-629. 

The administrator has no power to make a 
contract wi th a creditor of the estate by which 
the lat ter is to receive land in satisfaction of 
the claim. Such a contract will not bind the 
heirs : Hazlett v. Burge, 22-531. 

3575. Exempt personal property. 2371. When the deceased leaves 
a widow, all personal property which in his hands as the head of a famih 

I t is doubtful a t least whether an adminis
t ra tor wi thout leave of court can take real 
property in payment of an indebtedness to 
the estate. Where the heir owning the estate 
entered into a parol agreement wi th the ad
ministrator whereby any interest which he 
was entitled t o as heir or distributee of de
ceased was to be applied on such indebtedness, 
held, tha t the administrator did not thereby 
acquire a claim upon real property descend
ing to the heir, such as would take priority 
over the levy of a t tachment against such heir 
at the suit of his creditor: Allison v. Qraham, 
67-68. 

Upon a motion to set aside a compromise 
made by an administrator by leave of court, 
held, tha t the proper remedy was by a suit in 
equity to which the person wi th whom the 
compromise was made was a p a r t y : Henry 
County v. Taylor, 36-259. 

The old common-law rule, t ha t a debtor who 
has been made executor of his creditor's es
ta te is released from his debt, when it does not 
appear tha t the assets of the estate are insuffi
cient to pay the debts, is not in force; but 
where there is a person other than the execu
tor authorized to collect t he debts of the es
tate , a suit or judgment against the executor 
for a debt due by h im to the estate should be 
against h im individually and not as executor : 
Raster v. Pierson, 27-90. 

Where an administrator, after reporting tha t 
there were no assets subject to payment of the 
debts of the estate, sold property which was 
set apart to the widow as exempt, and took 
a note for the same, payable to h im as admin
istrator, held, tha t he was not thereby estopped 
as against a creditor from showing t h a t such 
note was not an asset of the es ta te : Laub v. 
Trowbridge, 71-396. 
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would be exempt from execution, after being inventoried and appraised, shall 
be set apart to her as her property in her own right, and be exempt in her 
hands as in the hands of the decedent. [R., § 2361; C , '51, § 1329.] 

A failure to inventory and appraise the per
sonal property thus to be set apart to the 
widow, as required by statute, will not defeat 
her absolute ownership thereof, nor its exemp
tion in her hands : Adkinson v. Breeding, 
56-26. 

As to who is to be deemed head of a family 
in such sense that upon his decease his widow 
may claim property as exempt, see Linton v. 
Crosby, 56-386. 

I t is doubtful whether the husband can by 
will deprive his widow of personal property 
which in his hands has been exempt from exe
cution: Linton v. Crosby, 61-293. 

It is not provided by statute that the prop
er ty of the wife, exempt in her hands, shall 
upon her death vest m the husband. The 
sta tute (§ 3644), making provisions as to the 
widow of deceased husband applicable to the 
husband of a deceased wife, applies only to 
provisions relating exclusively to real estate. 
The personal propeity of the wife at her death 
goes into the hands of her administrator for 
distr ibution: Wilson v. Breeding, 50-629. 

Under a former statute, which did not give 
the exempt property absolutely to the widow, 

but provided that it should remain in her pos
session unti l disposed of as provided by law, 
it was held tha t she could not sell such prop
erty and receive the proceeds for her own use: 
Meyer v. Meyer, 23-359, 377. 

Also, held, that when such property was no 
longer needed by the widow it did not become 
liable to administration or to be taken to pay 
debts, but was to be distributed according to 
l a w : Ellsworth v. Ellsworth, 33-164; Paup v. 
Sylvester, 22-371. 

The administrator cannot maintain replevin 
against the widow or her vendees for the re
covery of chattels exempt from administra
tion. He has no power to control her disposi
tion of such property: Wilmington v. Sutton, 
6-44. 

The administrator has no right to take into 
his possession property of the widow or that 
to which she is entitled as exempt property of 
her husband's estate: Herd v. Herd, 71-497. 

Pension money is, by § 4305, exempt to the 
pensioner as such, and not because he is the 
head of a family; therefore, his widow is not 
entitled to the same under the provisions of 
this section: Perkins v. Hinckley, 71-499. 

G. A., ch. 5. The avails of any life 
made payable by any mutual aid or 

3576. Life insurance. 2372; 18 
insurance, or any other sum of money 
benevolent society upon the death of a member of such society, are not sub 
ject to the debts of the deceased, except by special contract or arrangement, 
but shall, in other respects, be disposed of like other property7 left by the de
ceased. [R., §2362; 0 . , ' 51 , § 1330.] 

The administrator is charged with the du ty 
of collecting lite insui ance and distributing it 
to the proper persons, and is liable on his bond 
for failure to do so : Kelley v. Mann, 56-625. 

The proceeds of a policy of life insurance 
inure to the separate use of the husband or 
wife and children, if any, and are not to be 
distributed in such case among the heirs gen
erally, as other personal property: Rhode v. 
Bank, 52-375. 

The above provision contemplates a case 
where the policy is payable to deceased or his 

legal representative. If payable to another 
person, for the use and benefit of such person, 
it cannot be otherwise disposed of by will: 
McClure v. Johnson, 56-6s0. 

The facts in a particular case held not suffi
cient to establish an agreement that the avails 
of life insurance should be subject to a debt : 
Herriman v. McKee, 49-185. 

Proceeds of life insurance in the hands of 
the beneficiary are subject to his debts: Mur
ray v. Wells, 53-256. 

See, also, § 1756 and notes. 

3577. A p p r a i s e m e n t . 2373. All property inventoried by the executor 
shall be appraised by three appraisers, who shall be appointed immediately on 
the filing of the inventory. [R., § 2363; C , '51, § 1231.] 

3578. N o t i c e to appraisers . 2374. The clerk shall issue to them a no
tification of their appointment, accompanied by a copy of the inventory as 
returned by the executor, and in making their appraisement they shall affix a 
value to each item of property, separately, as it appears in such inventory. 

3579. A l l o w a n c e t o w i d o w a n d ch i ldren . 2375. The court shall. If 
necessary, set off to the widow, and children under fifteen years of age, of the 
decedent, or to either, sufficient of his property, of such kind as it shall deem 
appropriate, to support them for twelve months from the time of his death. 
[R., § 2370; C , '51, § 1338; 9 G. A., ch. 22, § 1.] 

There is no statutory provision authorizing 
an allowance to be made to the widow for her 
supi ort for any period except for the year 
subsequent to the death of her husband. Un

der particular facts, held, tha t the supreme 
court would not interfere with an order refus
ing to make an allowance to the widow : Cald
well v. Colt well s Estate, 54-456. 
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The probate court has no authori ty to make 
an allowance for this purpose by virtue of the 
terms of an antenuptial contract : In re Es
tate of Collins, 60-79. 

A court in equity may have jurisdiction to 
c i r ry out the terms of an antenuptial con
tract and make an allowance in accordance 
therewith for the support of the widow, but a 
court ot probate cannot grant such relief: 
Ibid. 

The allowance for temporary support where 
necessary is no part of the widow's dower or 
inheritance, but something entiieiy distinct, 
and the r ight thereto is not relinquished by an 
antenuptial release of all rights of dower and 
inheritance as the widow and heir of deceased: 
Mahaffy v. Mahaffy, 61-679. 

This section doubtless confers upon a widow 
and minor children, if they do not have other 
means of support, a r ight to an allowance for 
their support out of the estate even though it 
be insolvent: Dutch v. Marvin, 72-663. 

While the pr imary idea of the statute is t ha t 
specific property must be set off, yet, in case 

it is not possible, the court may charge t he 
executor wi th making money payments , and 
that , too, regardless of the question as to 
whether he has the loquisite amount of money 
in his hands at tha t t ime, if there is property 
which the executor may convert iuto money 
for t h e purpose of making such paymen t s : Es
tate of McReynoids, 61-585. 

I t is improper for the court to postpone the 
payment of the allowance made to the widow-
by ordering tha t an allowance made to a cred
itor shall first be paid. The administrator 
cannot by any agreement or contract with such 
creditor deprive the widow of her r ight to 
priority as to her al lowance: In re Estate of 
Dennis, 67-110. 

Under former s ta tutory provisions, held, t h a t 
if the estate was insolvent so tha t a l ter the 
payment of debts there would be nothing for 
distribution, there was no author i ty for direct
ing the executor to pay an allowance to the 
widow for the support of herself and minor 
chi ldren: In re Application of Hieschler, 13-
597. 

3580. Supplementa l i n v e n t o r y . 2376. A supplemental inventory 
must be made in like manner, whenever the existence of additional property 
is discovered.^ [R., § 2365; G, '51, § 1333.] 

3581. Al lowance reviewed. 2377. The court may, on the petition of 
the widow, or other person interested, review the allowance so made to the 
widow or children, and increase or diminish the same, and make such order in 
the premises as it shall deem right and proper. [9 G. A., ch. 22, § 4.1 

The allowance may, upon a proper applica
tion and showing, be reduced. I t should not 
ordinarily be paid in advance, but a reason
able opportunity should be left to modify and 
reduce the allowance in case it should be found 
necessary to do so: Estate of McReynolds, 6 1 -
585. 

In such mat ter the court must be allowed 
the exercise of a considerable discretion. I n 

a part icular case, held, t ha t the refusal of t he 
lower court to make any allowance would not 
be reversed on appeal : Caldwell v. Caldwell's 
Estate, 54-456. 

A reduction of t he allowance can only opei--
ate upon an unexpended balance thereof. The 
widow cannot be required to account for or 
pay back any portion already expended: 
Harshman v. Slonaker, 53-467. 

35S2. P r o p e r t y in ano the r coun ty . 2378. If any portion of the dece
dent's personal property be in another county, the same appraisers mav serve, 
or others may be appointed. (R-> § 236*5 C., '51, § 1332.] 

3583. Discovery of assets. 2379. The court or judgj may require any 
person suspected of having taken wrongful possession of any of the effects of 
the deceased, or of having had such effects under his control, to appear and 
submit to an examination under oath touching such matters; and if on such 
examination it appear that he has the wrongful possession of any such prop
erty, the court or judge may order the delivery of the same to the executor 
of the estate. [R., § 2366; C, '51, § 1334.] 

The finding of the court upon such proceed
ing cannot be pleaded in bar of an action by 
the administrator to recover the property of 
the estate: Ivers v. Ivers, 61-721. 

The court is not given general jurisdiction 
for the discovery of assets. I t may not de
termine the question as an issue of fact upon 
general evidence whether the person has t aken 
wrongful possession, but its order mus t be 
based on the examination of the defendant 
himself, and such order can only be made 
after having obtained jurisdiction of the de
fendant's person by his presence in cour t : 
Hickman v. Stanton, 32-134. 

In this proceeding the parties are not to be, 

heard as upon a trial , and other evidence t h a n 
tha t ot the party summoned is not to be intro
duced. The objection tha t the adverse par ty 
in such proceeding is an executor (see § 4889) 
cannot be urged against a person thus required 
to submit to an examinat ion: Smyth v. Smyth, 
24-491. 

An administrator de son tort is liable under 
§ 3689 at the suit of a creditor, and the remedy 
by this section, which is only in favor of a n 
administrator, need not be pursued : Madison 
v. Shockley, 41-451. 

WThere it appears tha t the administrator has 
received money belonging to the estate, and he 
fails to show lawful excuse for not paying i t 
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over upon the order of the court, he may be demands which he had no authority to pay, 
punished for contempt as here provided, al- and has no money of his own with which he 
though he shows that he has otherwise dis- can repay the amount required: Wise v. 
tributed the money in payment of claims and Chaney, 67-73. 

3 5 8 4 . C o m m i t m e n t . 2380. If, on being duly served with the order of 
the court or judge requiring him to do so, any person fail to appear in accord
ance with such order; or if, having appeared, he refuse to answer any ques
tion which the court or judge deem proper to be put to him in the course of 
such examination; or if he fail to comply with the order of the court or judge 
requiring him to deliver the property to the executor, he may be committed 
to the jail of the county until a compliance be yielded. [R., § 2367; C , '51, 
55 1335.] 

[The words between "examination," in the fifth line, and " h e may," etc., in the sixth 
line, are not found in the enrolled copy of the Code in the office of the secretary of state, but 
they are m the Code as reported by the commissioners, and are here retained as in the printed 
Code, having probably been inserted by the editor to supply a clerical omission.] 

3 5 8 5 . C o n v e y a n c e s of r e a l e s t a t e . 2381. Whenever it is probable that 
the known and acknowledged property of the deceased will not be sufficient 
for the payment of his debts, any person to whom the legal title of any real 
estate was conveyed by the decedent or any person through whom the legal 
title to any real estate conveyed by the decedent has subsequently passed, or 
any person claiming an interest in any such real estate, may be required to 
appear and submit to an examination as contemplated in the preceding sec
tions, subject to the penalties therein prescribed; and the court or judge shall 
have full power to order the proper declaration of trust to secure the estate, 
to be made by any person who may appear on such examination to hold the 
legal title to any real estate which in the event of the insufficiency of the per
sonal property would be assets for the payment of debts, and to enforce com
pliance with such order as is provided in the next preceding section. 

3 5 8 6 . M a y c o m p o u n d . 2382. The executor, with the approbation of 
the court, ma}r compound with any debtor of the estate who may be thought 
unable to pay his whole debt. [R., § 2368; C., '51, § 1336.] 

3 5 8 7 . M o r t g a g e a s s e t s . 2383. The interest of a deceased mortgagee 
shall be included among his personal assets, and, upon its being paid off, satis
faction shall be entered by the executor. [R., § 2369; C., '51, § 1337.] 

3 5 8 8 . S e c u r i t y t o c r e d i t o r s . 2384. When a person by his will makes 
such a disposition of his effects as to prejudice the rights of creditors, the will 
may be sustained by giving security to the satisfaction of the court for the 
pavment of the claims of the creditors to the extent of the value of the prop
erty devised. [R., § 2371; C , '51, § 1339.] 

3 5 8 9 . F u n d s c o l l e c t e d ; p a i d o u t . 2385. When no different direction 
is given in the will, debts due the estate, shall, as far as practicable, be col
lected, and the debts owing by the estate paid off therewith to the extent of 
the means thus obtained. [R., § 2372; C., '51, § 1340.] 

SALE OF PEOPEETY. 

3 5 9 0 . P e r s o n a l . 2386. The court, on the application of the executor, 
shall, from time to time, direct the sale of such portion of the personal effects 
as are of a perishable nature, or which, from any cause, would otherwise be 
likely to depreciate in value, and also such portions as are necessary to pay 
off the debts and charges upon the estate. [R., § 2373; C , '51, § 1341. 

[By § 245 the clerk is authorized to make such order when no objection is filed.] 

Debts should be paid out of the personal es- property all to one party as a bequest: McGuire 
tate alone unless otherwise directed by the v. Brown, 41-650. 
will, although the will leaves the personal 
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3 5 9 1 . Real estate. 2387. If the personal effects are found inadequate 
to satisfy such debts and charges, a sufficient portion of the real estate may 
be ordered to be sold for that purpose. [R., § 2374; C, '51, § 1342.] 

Proceedings to set aside the widow's distrib
utive share, and thus compel her to elect 
whether she will accept the distributive share 
or retain the homestead for life, should not be 
commenced until it is determined whether 
any portion, and if so how much, of the real 
property of the estate must be sold for the 
payment of debts: Thomas v. 'Thomas, 73-657. 

I t is only the interest of the estate in the 
property owned by decedent, and not the in
terest vested in the wife under § 3644, which 
may be subjected to the payment of debts : 
Mock v. Watson. 41-241. 

This section does not imply tha t the claims 
must have been already proven: Little v. Sin-
nett, 7-824. 

The fact that the petition does not state all 
the claims against the estate will not render 
the proceedings void: Myers v. Davis, 47-325. 

Allegations in a petition tha t no personal 
estate had come into the hands of the admin
istrator, and tha t there were debts remaining 
unpaid, held sufficient to sustain the jurisdic
tion of the court in ordering a sale: Stanley v. 
Noble, 59-606. 

In the absence of a contrary showing it will 
be presumed, in the case of a sale of the whole, 
tha t such sale was ordered for good reason: 
Cowins v. Tool. 36-82, 86. 

Where the records show tha t claims were 
filed against the estate, proceedings for sale of 
property will be upheld against collateral at
tack, although it does not appear tha t such 
claims were ever pa id : Lees v. Wetmore, 58-
170. 

Where the provisions of a will required the 
sale of real property upon the marriage of the 
widow without reference to the condition of 
the assets of the estate, held, tha t it was of no 
importance whether the executor made a 
proper showing of indebtedness, or whether 
he acted m good or bad faith in the manage
ment of the estate, as far as the validity of 
the sale was concerned: Urban v. Hopkins, 
17-105. 

Sale of real estate cannot be ordered upon 
the application of a special adminis t ra tor : 
Long v. Burnett, 13-28. 

Defects in the application will not defeat 
the jurisdiction of the court, and the validity 
of proceedings thereunder cannot be at tacked 
collaterally: Bead v. Howe, 39-553. 

The application will not be sustained if not 
madtj within the time limited for the filing 
and allowance of claims against the estate 
under § 3625, unless the peculiar circumstances 
oi the case are of such a character as to make 
it the duty of a court of equity to depart from 
this general rule, and under such circum
stances the application must be made wi thin 
a reasonable t ime : McCrary v. Tasker, 41-255; 
Creswell v. Slack, 68-110. 

Where an application to sell real estate was 

The widow's r ights mus t be set u p in t he 
proceeding: See notes to § 3593. 

The fact t ha t the personal property is insuf
ficient to pay the debts, by reason of the mis
application thereof by the administrator, will 
not be a ground of objection to the applica
tion for leave to sell : Conger v. Cook, 56-117. 

The adjudication of the court, in an order 
for the sale of real property by the adminis
trator, to the effect tha t such sale is necessary, 
is to be deemed sufficient as to tha t fac t : Lit
tle v. Sinnett, 7-324. 

made more t h a n fifteen years after adminis
trat ion was granted, held, tha t this long delay 
required the plaintiff to establish circum
stances excusing the de lay: Wilson v. Stanton, 
58-404. 

In a part icular case, held, tha t the circum
stances were not such as to authorize an order 
for the sale on an application made after t he 
t ime for filing claims had expired: Hadley v, 
Gregory, 57-157. 

Matters excusing a delay in filing the appli
cation for leave to sell leal estate unt i l after 
the t ime for filing claims may be set up in the 
petition making application for leave to sell, 
and proved: Conger v. Cook, 56-117. 

A judgmen t ordering a sale cannot be col
laterally at tacked, al though rendered after the 
t ime for filing claims has expired: Stanley v. 
Noble, 59-666. 

The petition and notice confer jurisdiction 
to make an order of sale, and if the couit de
termines tha t they are sufficient, any error 
therein must be raised by appeal and not col
laterally: Read v. Howe, 39-553; Hilton v. 
Budgett, 43-684; Lees v. Wetmore, 58-170; 
Stanley v. Noble. 59-666.' 

If the j udgmen t of the court ordering t h e 
sale shows tha t there was notice, and tha t the 
sufficiency thereof was determined, the pro
ceedings cannot be regarded as void for want 
of jurisdiction on account of irregularities ap
pearing in the record which affect the suffi
ciency of the service: Tharp v. Brenneman. 
41-251. 

The question as to wha t must appear in or
der to give the court jurisdiction to order a 
sale, and as to the presumption in favor of 
jurisdiction, discussed a t l eng th : Morrow v. 
Weed. 4-77. 

Before the power to order a sale of real es
ta te to pay debts can arise, a petition, as the 
law directs, mus t be presented by a legal ad
minis t ra tor : Long v. Burnett, 13-28. 

When such petition is presented, jurisdiction 
over tha t subject is acquired, and the subse
quent proceedings, al though those of a court 
of interior and limited jurisdiction, will be 
presumed as regular and conclusive as those 
of courts of general jurisdiction, and cannot 
be collaterally a t t acked : Ibid. 

3592. Applicat ion. 2388. Application for that purpose can be made 
only after a full statement of all the claims against the estate, and after ren
dering a full account of the disposition made of the personal estate. [R., 
§2375; C, '51 , §1343.] 
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3593 . Notice. 2389. Before any order to that effect can be made, all 
persons interested in such real estate shall be served with notice in the same 
manner as is prescribed for the commencement of civil actions, unless a differ
ent notice is prescribed by the judge. [R., § 2376; 0., '51, § 1344; 13 G. A., 
ch. 158, § 15.] 

The proceeding upon application of an ad
ministrator to sell real property is adversary 
and not in rem merely, and the absence of the 
notice of such application required by s tatute 
renders the proceeding absolutely void: Good 
v. Norley, 28-188; Boyles v. Boy lis, 37-592. 

Where a sale of real property of deceased 
was made by bis heirs, and soon afterward 
application to sell such property was made by 
the administrator, of which no notice was 
given to the purchaser from the heirs, held, 
t ha t such purchaser was bound to know tha t 
bis vendors took as heirs, and to inquire 
whether there had been any administration on 
the property, and was bound without other 
notice of the proceedings: Dolton v. Nelson, 
3 Dillon. 469. 

The fact that the service of notice is defect
ive will not render the judgment void: Meyers 
v. Davis, 47-325. 

A recital in the record tha t notice has been 
served is prima fade evidence of tha t fact : 
Little v. Sinnett, 7-324. 

A par ty served by publication only may, in 
the manner provided by § 4084, have an order 
of sale which is made in pursuance of such 
application and notice set aside: Huston v. 
Huston, 29-347. 

In case of proceedings to sell real property 

upon application of an administrator, where 
notice is properly served upon a minor and his 
guardian, it is not essential to the jurisdicticn 
of the court to order a sale that there be a 
formal defense interposed on behalf of the 
minor, at least where it appears that the order 
of sale was not made upon default but upon 
a hearing of the evidence and an investigation 
of the case: Biekel v. Erskine, 43-213. 

A widow properly notified must set up her 
claim to dower in this proceeding or be there
after barred from any claim on the property 
sold in pursuance thereof: Olmsted v. Blair, 
45-42. 

And where the widow appeared and re
sisted the sale, but it was ordered without 
making any reservation of her dower interest, 
held, that she was precluded from subjecting 
the land so sola to any claim for dower in a 
subsequent proceeding: Garvin v. Hatcher, 
39-685. 

W"here the administrator, for the purpose of 
paying a mortgage debt, sells the property 
covered by the mortgage, after proper pro
ceedings, to which the widow is made a party, 
the dower r ight of such widow is thereby ex
tinguished as fully as if the property had been 
sold in pursuance of a foreclosure ot the mort
gage : Mead v. Mead, 39-28. 

3594. Sale in parcels. 2390. If convenient, the real estate must be di
vided into parcels, and each appraised in the manner above provided for per-

[R., § 2377; C, 

This provision is not intended to apply to 
the wife's one-third interest in the land: Mock 
v. Watson, 41-241. 

sonal property, and the appraisement filed in like manner. 
'51, § 1345.] 

3595. Sale of whole. 2391. When a part cannot be sold without mate
rial prejudice to the general interests of the estate, the court may order the 
sale of the whole, or of such parts as can be sold advantageously. [R., §2378; 
C, '51, § 1346.] 

In the absence of a contrary showing it will 
be presumed, in the case of a sale of the whole, 
tha t such sale was ordered for good reason: 
Coivins v. Tool, 36-82, 86. 

3596. Private sale. 2392. Property may be permitted to be sold at 
private sale, whenever the court is satisfied that the interest of the estate 
will be thereby promoted. [R., § 2379; C, '51, § 1347.] 

3597. Public. 2393. In other cases, sales must be made at public auction, 
after giving the same notice as would have been necessarv for the sale of such 
property on execution. [R., § 2380; 0., '51, § 1348.] 

An administrator has no authority, in the 
absence of express order of the court, to ac
cept notes and mortgage in part payment for 
real property sold, and should be charged with 
the sum for which the property was sold as 
money received, nor can he be credited with 
expenses of foreclosing a mortgage so t aken : 
Richards v. Adamson's Estate, 43-248. 

A purchase of land at administrator's sale 
by the attorney or any other agent of the ad
ministration, and for his benefit, cannot be 
upheld, and if the property has passed into 

Where , in a notice of sale dated J u n e 4th, 
the t ime was stated as the 26th of June next , 
held, tha t the date referred to was in the same 
year and not in the next year : Little v. Sin
nett. 7-324. 

Where a town was named as the place of 
sale, but no particular place therein specified, 
held, tha t without showing that a mistake oc
curred, or that an unusual or improper place 
was adopted for the sale, the defect in the no
tice was insufficient to render the sale void: 
Ibid. 
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the possession of an innocent purchaser the and do not a t tach to the fund in the hands of 
administrator will be accountable for its va lue : the adminis t ra tor : Sullivan v. Leckie, 60-326. 
Read v. Howe, 39-553. The rule caveat emptor applies to a judicial 

A purchase at such sale by the administra- sale of land by order of court on an applica
tor is voidable at the election of the parties tion of an administrator unless there is fraud, 
interested, but valid as to others : Harshman and the estate will not be bound by covenants 
v. Slonaker, 53-467; Welch v. McGrath, 59- of warran ty inserted in the deed by the ad-
519. minis t ra tor : Hale v. Marquette, 69-376. 

Under the evidence in a particular case, held, W h e r e it did not appear of record tha t the re 
that a claim against the estate for the payment was any publication, notice, sale, etc.. as re-
of which real property of decedent had been quired, held, t ha t a deed purporting to be made 
solu was not fraudulent, and tha t the sale as a result of such proceeding was inval id : 
should not be set aside: Trimble v. Marshall, Thornton v. Mulquinne, 12-549. 
06-233. Where the court has jurisdiction of the mat-

Where an administrator obtained leave to ter its action in ordering and confirming t he 
sell an equitable interest of the estate in cer- sale cannot be impeached by showing t h a t t he 
tain property which was incumbered, and such requirements of the s tatute in regard to ap-
interest was sold, and subsequently the in- praisement or sale were not complied wi th as 
cumbrance was, in an action for tha t purpose, to mat ters of f o rm: Cowins v. Tool, 36-82. 
found to be void, held, tha t a purchaser of the Where an order of sale is made in a proper 
equitable interest did not take the legal ti t le proceeding after due notice, and the deed is 
free from such incumbrance, and nothing approved, an error in the proceedings can be 
passed by the sale: Crane v. Guthrie, 47-542. corrected only upon appeal and not by col-

Where an administrator sells land which is lateral a t t ack : Hutton v. Laws, 55-710. 
subject to liens, the liens remain upon the land, 

3598. A p p r a i s e d v a l u e . 2394. E o property can be sold at private sale 
for less than the appraisement price, without the express approbation of the 
judge. [R., § 2381; G., '51, § 1349.] 

3599. Credit. 2395. Property may be ordered to be sold on a partial 
credit of not more than twelve months. [R., § 2382; C., '51, § 1350.] 

3600. B o n d to p r e v e n t sa le . 2396. Any person interested in the estate, 
may prevent a sale of the whole or any part thereof, by giving bond to the 
satisfaction of the court, conditioned that- he will pay all demands against the 
estate, to the extent of the value of the property thus kept from sale, as soon 
as called upon by the court for that purpose. [R., § 2383; C , '51, § 1351.] 

3601. B r e a c h of bond. 2397. If the conditions of such bond are bro
ken, the property will still be liable for the debts, unless it has passed into the 
hands of an innocent purchaser, and the executors may take possession thereof 
and sell the same under the direction of the court, or they may prosecute the 
bond, or both at once if the court so direct. [R., § 2384; C , '51, § 1352.] 

3602. Effect of b o n d . 2398. If the conditions of the bond are complied 
with, the property passes by devise, distribution, or descent, in the same man
ner as though there had been no debts against the estate. [R., § 2385; C , '51, 
§ 1353.] 

3603. A p p r o v a l o f c o n v e y a n c e s . 2399. Where real estate is sold, con
veyances thereof, executed by the executor, pass to the purchaser all the in
terest of the deceased therein; but such conveyances shall not be valid until 
approved by the court. [R., § 2386; C., '51, § 1354; 13 G. A., ch. 158, § 16.] 

3604. R e c o r d ; p r e s u m p t i o n . 2400. Such approval shall be entered of 
record. A certificate thereof must be indorsed on the deed, with the signa
ture of the clerk and the seal of the court affixed thereto; and the deed so 
indorsed shall be presumptive evidence of the validity of the sale, and of the 
regularity of all the proceedings connected therewith. [R., § 2387; C.3 '51, 
§ 1355; 13 G. A , ch. 158, § 17.] 

As to presumption of regularity, see notes to § 3597. 

3605. L imi ta t ion . 2401. No action for the recovery of any real estate 
sold by an executor can be sustained by any person claiming under the de
ceased, unless brought within five years next after the sale. [R., § 2388; C , 
'51, § 1356.] 
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This section does not apply to a case where 
the proceedings of the court granting leave to 
sell were absolutely void for want of notice or 
other cause: Good v. Norley, 28-188; Boyles v. 
Boyles, 37-592. Nor does it bar an action 
brought to set aside the sale on the ground of 

fraud within five years after the discovery of 
such fraud. (See §3735): Cowinsv. Tool, 31-
513. 

As to similar provision in regard to sales by 
guardians. See § 3456 and notes. 

POSSESSION OF HEAL P E O P E E T T . 

3 6 0 6 . B y e x e c u t o r . 2402. If there be no heir or devisee present and 
competent to take possession of the real estate left by such decedent, the ex
ecutor may take possession of such real estate and demand and receive the 
rents and profits thereof, and do all other acts relating thereto which may be 
for the benefit of the persons entitled to such real estate. [11 G. A., ch. 139, 
§ 3 . ] 

[The word "devisee ," in the first line, is erroneously printed " d e v i s e " in the Code.] 

and he must aver the facts which authorize 
him to ac t : Kinsell v. Billings, 35-154. 

Where by the terms of a will the executor 
is authorized to control and manage the real 
property of deceased, to rent and dispose of 
the same in accordance with its provisions, 
etc., he may maintain an action to quiet the 
t i t l e : Laverty v. Sexton, 41-435. 

To give an administrator the right to br ing 
action to remove a cloud from the title to land 
belonging to decedent, and subject it to the 
payment of his debts, he must show by a full 
s ta tement of the claims against the estate and 
a like account of the disposition made of the 
personalty that the real property is necessary 
to the payment of the debts. If, how ever, 
it appears that there was no peisonal prop
erty, t he showing of the existence of debts 
would be sufficient: Gladson v. Whitney, 9-
267. 

In such a proceeding heirs are necessary 
part ies: Ibid. 

. W h e r e growing crops are standing upon 
land set apart to the widow as dower they 
pass with the lands, and do not pass to the ex
ecutor : Ralston v. Ralston, 3 G. Gr., 533. 

A lease made by an executor not properly 
approved by the court has no validity, and 
cannot be enforced against h i m : Capper v. 
Sibley, 65-754. 

The administrator has no title in the real 
property of decedent which is subject to sale 
under a judgment against such administrator: 
Lepage v. McNamara, 5-124. 

The administrator has nothing whatever to 
do with the real estate unless it be necessary 
to be sold for tlio payment of debts: Little v. 
Sinnelt, 7-324; Gray v. Myers, 45-158; Hod-
gin v. Toler, 70-21. 

In the absence of statutory provision (which 
is found, however, in § 4862), the adminis
t ra tor cannot maintain an action of forcible 
entry and detainer as to real property of de
cedent : Beezley v. Burgett, 15-192. 

The administrator has no right as such to 
receive the rents accruing after the death of 
decedent from his real property: Foteaux v. 
Lepage, 6-123; Kinsell v. Billings, 35-154. 

Nor has he authori ty to pay out money for 
repairs, improvements and taxes upon such 
proper ty: Foteaux v. Lepage. 6-123. 

The administrator, as such, may, in a proper 
case, sue tor rents, but to justify him in doing 
so it must be shown that there is no heir or 
devisee present and competent to t ake : Shaw-
han v. Long, 26-488. 

Whether under this section an administrator 
might bring action for injury to real estate, 
qiiozre. Whatever he may do is as trustee, 
not simply in his capacity as administrator, 

3607. P r o c e e d s . 2403. Such executor or administrator, under the order 
and direction of the court, may apply the profits of such real estate to the 
payment of taxes and of debts and claims against the estate of the deceased 
in case the personal assets are insufficient. [Same, § 5.] 

3608. A c c o u n t s ; c o m p e n s a t i o n . 2404. Such executor or administra
tor shall account to such heirs or devisees for the rents, profits, or use of such 
real estate, deducting therefrom the payments made under the preceding sec
tion, together with a reasonable compensation for his own services, to be 
fixed by the court. [Same, § 4.] 

3609. T a x e s f o r m i n o r h e i r s w i tho t i t g u a r d i a n s . 2405. When 
there are minor heirs for whom no guardian has been appointed, the executor 
or administrator shall pay out of any assets in his hands, all taxes assessed 
against the estate not otherwise provided for, and he shall be credited there
for as for the payment of other claims against the estate. [Same, § 6.] 

3610. P r o v i s i o n s of w i l l . 2406. When the interests of creditors will 
not thereby be prejudiced, a testator may prescribe the entire manner in 
which his estate shall be administered on; may exempt the executor from the 



CODE, §§ 2407, 2108.] SETTLEMENT OF T H E ESTATE. 9 4 1 

necessity of giving bond, and may prescribe the manner in which his affairs 
shall be conducted until his estate is finally settled, or until his minor chil
dren become of age. [R., § 2358; C , '51, § 1326.] 

3 6 1 1 . B u s i n e s s c o n t i n u e d . 2407. The court, in its discretion, may 
also authorize an executor or administrator to continue the prosecution of any 
business in which the deceased was engaged at the time of his death, in order 
to wind up his affairs with greater advantage; but such authority shall not 
exempt him from returning a full inventory and appraisement as in other cases. 
[R., § 2359; C , '51, § 1327.] 

CLAIMS — PAYMENTS. 

3612. S t a t e m e n t ; n o t i c e ; a l l o w a n c e . 2408. Claims against the es
tate shall be clearly stated, sworn to, and filed, and ten days' notice of the 
hearing thereof, accompanied by a copy of the claim, shall be served on one 
of the executors in the manner required for commencing ordinary proceed
ings, unless the same have been approved by the administrator, in which case 
they mav be allowed bv the clerk without said notice. [R., §§ 2391, 2393; 
C , '51, §§ 1359, 1361; 13 G. A., ch. 158, § 19.] 

F i l i n g o l c l a i m s : The original writ ten in
s t rument which is a basis of the claim r.eod 
not be produced unti l the trial. The filing of 
a copy is sufficient: Brought v. Griffith, 16-26. 

The stating of a claim as provided by stat
u te is in the na ture of a petition, and a copy 
of a writ ten instrument or an account upon 
which it is founded should be a t tached: Baker 
v. Chiitucks, 4 G. Gr., 480. 

The claim filed takes the place of a petition, 
and is to be regarded as a statement of the 
cause of action against the estate, and mus t 
contain all the averments necessary to show 
such cause of act ion: Bremer County v. Cur
tis, 54-72. 

All that is required in the first instance of 
the claimant is to make out, verify and file 
his claim. The administrator may then ap
prove or allow it, if he sees proper; otherwise 
it is deemed denied (§ 3614). But before the 
court can obtain any jurisdiction or power to 
decide as to the correctness of the claim no
tice must be served on the administrator. 
The allowance by the administrator, after fil
ing and before notice, of a part of the claim, 
is not an adjudication as to the balance, and 
is not binding on claimant, and he may prose
cute his demand as to the balance: Smith v. 
McFadden, 56-482. 

That the claim is not properly sworn to does 
not render the filing thereof void: Goodrich v. 
Conrad, 24-254. 

The provision in that respect is directory, 
and the oath may be administered after filing: 
Wile v. Wright, 32-451. 

If the claim is filed in due time, though not 
sworn to, it will be sufficient. The omission 
of the oath will not render the filing void: 
MeCrary v. Dewing, 88-527. 

If the claim is such that action thereon may 
be brought against the administrator in some 
other court, it need not bo first filed, etc., in 
the probate cour t : Linn County v. Day, 16-158. 

The jurisdiction of the probate court is not 
exclusive. After the claim is filed the action 
may be taken to the district court by consent 
of parties, and that court will have jurisdic
tion : MeCrary v. Deming, 38-527. 

So under Revision, § 2395, which prohibi ted 
the prosecution of claims for a mere money 
demand in the district court, except w i th the 
approbation of the county (probate) court , held, 
t ha t such provision did not deprive the distr ict 
court of jurisdiction, but was merely an inhi
bition upon plaintiff, which must be t aken ad
vantage of by way of defense, or it would be 
considered waived, and the district cour t 
would have jurisdiction by consent: Sterritt 
v. Robinson, 17-61; Cooley v. Smith, 17-99. 

And under the same section (which is omit
ted in the Code) it was held tha t a ma t t e r of 
equitable na ture was originally cognizable in 
the district court, without leave of the county 
cour t : Wapl.es v. Marsh, 19-381. 

Also, held, tha t such a proceeding in the dis
trict court, the approbation of the county 
court not being shown, was properly dis
missed : Crane v. Malony, 39-39. 

But where an action was brought in the dis
tr ict court against the heirs and adminis t ra tor 
of decedent to foreclose a mortgage, and a 
judgment was rendered for the amount due, 
held, tha t this was an establishment of the 
claim against the administrator, and t h a t it 
was not necessary tha t such claim be estab
lished in the probate cour t : Crane v. Guthrie 
47-542. 

Where the claim against the estate grew out 
of a contract upon which the testator was 
jointly liable wi th another, and action was 
brought against the survivor and the executors 
of decedent jointly, in the same court in which 
the claim against the surety might have been 
filed, held, tha t the bringing of such action 
was a sufficient filing of the claim against t he 
es ta te : Moore v. McKinley, 60-367. 

The administrator or executor cannot be held 
to take notice of the filing of a claim, against 
the estate so as to take it into account in the 
distribution of the assets unt i l he has been 
notified thereof in the manner required by 
this section: Ashton v. Miles, 49-564. 

W h a t c l a i m s p r o p e r : From the occu
pancy of premises of a married son by his 
mother , not a member of his family, the law 
will presume that the mother is to pay what 
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the premises are reasonably worth, unless it is 
expressly understood t h a t she is to have them 
without charge, and reasonable compensation 
therefor may be recovered by the son from 
the mother's estate: Harlan v. Emery, 46-538. 

Where a minor is received into the family of 
another, and treated as a member thereof, he 
cannot, in the absence of express contract, re
cover compensation from the estate of such 
person for services rendered while a member 
of such family : Smith v. Johnson, 45-308. 

Where decedent had lived in the family of 
his son as a member thereof, held, that , in the 
absence of proof of any express agreement on 
his part to pay for his support, the son had not 
a valid claim therefor upon the estate: Traver 
v. Shiner, 65-57. 

A claim for service rendered by a child of 
the deceased will not be supported by mere 
proof of rendition of services, but it must be 
shown that there was an expectation by both 
parties that compensation should be made. 
The presumption growing out of the family 
relation that services were rendered without 
any obligation for compensation must be over
come by affirmative evidence, and clearly es
tablished : but it is not essential to show that 
the rate of compensation was agreed upon : 
sicUiu ci) v. Roods, 73-363; Cowan v. Mus-
grave, 73-384; Magarrell v. Magarrell, 74-
378. 

A claim to property of an estate arising 
under a contract made between heirs subse
quently to the death of decedent cannot be 
filed as a claim against the estate: Rogers v. 
Gillett, 56-266. 

Where , after a claim is filed against the es
tate of a decedent, the debt is paid by a surety, 
such payment entitles him to be subrogated 
to all the rights of a creditor in relation to such 
claim: Brought v. Griffith, 16-26. 

A claim against an administrator for seizing 
and appropriating property not belonging to 
the estate is not such a claim as must be filed 
against the estate: Adkinson v. Breeding, 
56-26. 

Under the circumstances of a particular 
case, held, tha t the attorney acting for defend
ant in an action against an estate did so in be
half of other parties interested, and tha t an 
allowance to h im of an attorney's fee out of 
the estate was improper: Crane v. Guthrie, 
47-542. 

As to claims for funeral expenses, tomb
stones, etc., see notes to § 3622. 

Payment of liens upon property: 
Where a title bond was transferred by dece
dent before his death to his children, and the 
claim of the obligor of such bond for unpaid 
purchase money was filed against the estate, 
held, tha t the administrator, upon payment of 
such claim out of the personal assets, was not 
entitled to an assignment of the claim under 
the title bond, but that such payment was a 
satisfaction of the indebtedness, and that the 
children to whom the title boud had been as
signed held the property free from such in
debtedness: Black a. Black. 40-88. 

Wnere the administrator had paid out funds 
to general creditors, and was then directed to 
make pro rata payments to a party who had 
also a lien upon real estate which had been 
subject to the claim of the general creditors, 

held, tha t in the absence of funds to make 
such payments he might enforce against such 
real estate the lien of the par ty to whom such 
payments were ordered to be made : Black v. 
Black. 42-694. 

Where the owner of property conveyed the 
same by warranty deed while it was incum
bered by mortgages to secure notes given t y 
him, and such incumbrances were not ex
cepted in the conveyance, and the mortgagees 
filed their claims against the estate after the 
owner's death, held, tha t the administrator 
could pay such claims out of any assets on 
hand, and the mortgagees could not be re
quired to make the amount out of the mort
gaged premises: Sharpless v. Gregg, 45-649. 

M o n e y f u r n i s h e d e x e c u t o r : If money is 
furnished to an executor to pay indebtedness 
against an estate, the estate becomes liable 
therefor, but it is not liable for money fur
nished for improvements: Dunne v. Deery, 40-
251. 

J u d g m e n t s : A judgment rendered against 
decedent in his life-time may be enforced after 
his death against property upon which it be
came a l ien: Baldwin v. Tuttle, 23-66. 

In such case the holder m a y seek payment 
out of the personal assets by filing his claim, 
or he may enforce it against property upon 
which it is a lien without filing it, but if he 
pursues the lat ter method, he must enforce it 
while the lien continues or he will be entirely 
barred: Davis v. Shawhan, 34-91. 

A judgment rendered against deceased in 
his life-time must be paid in the first instance 
out of the personal estate, and must therefore 
be filed and allowed as other claims of the 
fourth class, and becomes barred if not thus 
filed and allowed within proper time. When 
the personal estate is insufficient to satisfy it, 
action may be brought to enforce payment by 
sale of real estate: Bayless v. Powers, 62-601. 

A judgment against decedent can only be 
enforced by proceedings against the estate. 
An action will not lie to revive the judgment 
against the heirs : Bridgman v. Miller, 50-392. 

A judgment against a decedent may be en
forced against the property on which it is a 
lien without being filed as a claim against the 
estate: Boyd v. Collins, 70-296. 

M o r t g a g e s : Claims secured by mortgage 
may be filed and allowed as other claims, but 
a creditor does not thereby waive his right to 
subsequently foreclose the mortgage to enforce 
payment : Moores v. Ellsworth, 22-299. 

A mortgage m a y be enforced against the 
property upon which it is a lien without being 
filed as a claim against the estate: Allen v. 
Moer, 16-307. 

A c t i o n a g a i n s t h e i r s : For indebtedness 
due from decedent a claim must be filed 
against his estate. Action cannot be main
tained thereon against the heirs direct. The 
heir only becomes liable in case there is not 
sufficient personal property to pay the claims, 
in which case real pioperty ot the decedent 
in the hands of the heirs may be subjected to 
its payment : Reynolds v. May, 4 G-. Gr., 283. 

An administrator who has a claim against 
the estate, and has had assets in his hands out 
of which it migh t have been paid, but has 
failed to take any steps to secure its allowance 
and payment unt i l the period prescribed for 
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the presentation of such claims has elapsed, 
cannot enforce it by action against the heirs: 
Janes v. Brown, 48-568. 

Whether in this state an action may be 
brought against the heir for the debt of the 
ancestor, quosre: Ibid. 

Tu an action to subject the land of decedent 
in the hands of the heir to the payment of de
cedent's debts, the administrator of decedent 
ia a necessary party, and the action cannot be 
prosecuted until administration is g ran t ed : 
Postlewait v. Howes, 3-365. 

A c t i o n a g a i n s t a d m i n i s t r a t o r : The ad
judication of a claim against the estate is to 
be deemed a part of the settlement of the es
tate, and an action cannot be brought in the 
district court against the administrator of the 
estate on an indebtednesss of decedent: Till
man v. Bowman, 68-450. 

P a y m e n t o u t o f p e r s o n a l p r o p e r t y : 
Debts should be paid out of the personal estate 
alone unless otherwise directed by the will, 
although the will leaves the personal property 
all to one party as a bequest: McGuire v. 
Brown, 41-650. 

The debts of an estate, secured and unse
cured, should be paid from the proceeds of the 
personal property. The administrator has no 
right to appropriate real estate for that pur
pose unless absolutely necessary: Boyd v. Col
lins, 70-296. 

L a n d c o n v e y e d toy d e c e d e n t to a volun
tary grantee cannot be subjected to the pay
ment of expenses of administrat ion: Willett 
v. Malli, 65-675. 

A b a n d o n m e n t : Where a note having been 
filed as a claim against an estate was after
wards wi thdrawn from the files for the pur
pose of bringing action against the surety 
thereon, and there was no record of any dis
missal of the proceedings, held, tha t the claim 
was not abandoned: Braught v. Griffith, 16-26. 

A l l o w a n c e : The administrator cannot 
make any arrangement with the creditor by 
which the court will be authorized to order 
an allowance to such creditor to have priori ty 
over the allowance made to the widow: In re 
Estate of Dennis, 67-110. 

Whether , when the administrator admits 
the correctness of a claim, the court may hear 
further proof, quozre: Karr v. Stivers, 34-123. 

The heirs cannot, in advance of administra
tion, bind the administrator by submit t ing 
claims against the estate to arbi trat ion: Stahl 
v. Brown, 72-720. 

P r e s u m p t i o n : Where the probate court 
orders a claim to be paid which has been duly 
sworn to and filed, and it is so paid, this is 

sufficient evidence tha t it was admi t ted by the 
administrator wi th the approbation of t he 
cour t : Harlow v. Marlow, 48-639. 

S e t t i n g a s i d e for f r a u d : The allowance 
by the administrator of a claim against the 
estate is not an adjudication binding upon the 
court when the action of such adminis t ra tor 
is properly called in question, and it will be 
set aside if f raudulent : Riordo,n v. White. 42-
432. 

Where an administrator by fraud procures 
an allowance of a claim of his own, the court 
should, in a proper proceeding, set the allow
ance aside, but this should not be done upon a 
mere exception to his report. I t would seem 
tha t an action should be brought for tha t pur
pose : Ashton v. Miles, 49-564. 

S e t t i n g a s i d e a l l o w a n c e m a d e i n vaca 
t i o n : An allowance of a claim by a n adminis
trator, and the proof thereof by the clerk 
made in vacation, may be set aside at the next 
te rm by the cour t : Ordway v. Phelps, 45-279. 

C o n c l u s i v e : The adjudication and order 
of the court allowing a claim and fixing its 
character is conclusive unless corrected on ap
peal or in some other direct proceeding: Hart 
v. Jeioett, 11-276. 

An allowance of a claim is an adjudication 
binding upon the administrator and upon 
creditors who may be deemed to be represented 
by him, but it is not conclusive against the 
grantee of decedent by a voluntary convey
ance when it is sought to subject the land thus 
conveyed to the payment of such c la im: Wil
lett v.'Malli, 65-675". 

Wot a j u d g m e n t : The allowance of a claim 
by the probate court is not a j udgmen t in such 
sense as to be barred in ten years, unde r the 
statute of limitations. The filing and allow
ance of a claim are in the na ture of the filing 
of a petition in an action, and the action will 
be considered as pending unt i l the claim is 
paid or otherwise disposed of: Smith v. Shaw-
hcmi, 37-533. 

The court should not render j u d g m e n t upon 
a claim filed, but simply direct t he payment 
by the administrator of the amoun t a l lowed: 
Little v. Sinnett, 7-324. 

Where a judgment is rendered upon a claim 
against an estate it should be against the exec
utor or administrator as such, and not in his 
individual capacity: Voorhies v. Eubank, 6-
275. 

If a judgment may be rendered against an 
estate it cannot be enforced by execution, but 
onlv by filing it in the probate court as a claim 
established against the estate: Oreutt v. Han
son, 71-514. 

3613. F o r m . 2409. All claims filed against the estate shall be entitled 
in the name of the claimant against the executor, naming him as executor of 
the estate, naming it; and in all further proceedings on the claim, this title 
shall be preserved. [13 G. A., ch. 158, § 19.] 

3 6 1 4 . D e n i a l . 2410. All claims filed and not expressly admitted in writ
ing, signed by the executor with the approbation of the court, shall be consid
ered as denied without anv pleading on behalf of the estate. [13 G. A., ch. 
158, § 19.] 

3 6 1 5 . T r i a l b y j u r y . 2411. If a claim filed against the estate is not so 
admitted by the executor, the court may hear and allow the same, or may sub
mit it to a jury; and, on such hearing, unless otherwise provided, all provisions 



944 PRIVATE LAW. [CODE, §§ 2412-2418 

of law applicable to an ordinary proceeding shall apply. [R., §§ 2392, 2394; 
0., '51, §§ 1360, 1362; 13 G. A., ch. 158, § 19.] 

Either party is entitled to a jury trial upon tor had negligently permitted the allowance to 
demand. If the parties waive a ju ry the trial be made, a court ought not to disturb such al-
m a y be by the court : Ingham v. Dudley, 60-16. lowance without a showing of the existence of 

Where the administrator admits the correct- a meritorious defense: Dessaint v. Foster, 72-
ness of a claim, whether the court may hear 639. 
further proof discussed: Karr v. Stivers, 34- Where a claim has been allowed in favc r of 
123. an administrator of an estate against the estate. 

The allowing of a claim by the court is not the heirs interested may apply for and prose-
a judgment against which the s tatute of limit- cute an appeal from such action in their own 
ations will r u n : See note to § 3612. name, even though such appeal might have 

While a court would be warranted in setting been prosecuted in the name of the adminis-
aside the allowance of a claim shown to be t rator temporarily appointed to defend against 
un jus t or invalid, even where the administra- the claim: Burns v. Keas, 20-16. 

3 6 1 6 . R e f e r e n c e ; e x a m i n a t i o n of a c c o u n t s . 2412. In matters of 
accounts of executors, the court shall have authority to appoint one or more 
referees, who shall have all the powers and perform all the duties of referees 
appointed by the court in a civil action. [13 G. A., ch. 158, § 21.] 

Power is by this section conferred upon a ter of the examination of administrators' ac-
probate court to appoint a referee in the mat- counts : In re Heath's Estate, 58-36. 

3 6 1 7 . D e m a n d s n o t d u e . 2413. Demands, though not yet due, may be 
presented, proved, and allowed as other claims. [R., § 2396; C , '51, § 1364.] 

3 6 1 8 . C o n t i n g e n t l i ab i l i t i e s . 2414. Contingent liabilities must also be 
presented and proved, or the executor shall be under no obligation to make 
any provision for satisfying them when they may afterwards accrue. [R., 
§ 2397; C , '51, § 1365.] 

The fact tha t a contingent claim is allowed claims does not apply to sureties who, having 
does not entitle the claimant to an order of paid the principal's debt, stand in the place ot 
payment unti l the title of the claimant be- creditors who have filed claims against the es-
comes absolute: Blanchard v. Conger, 61-153. t a t e : Brought v. Griffith, 16-26. 

The statutory provision as to contingent 

3 6 1 9 . P r o v e d before referees . 2415. Claims against an estate, and 
counter-claims thereto, may, in the discretion of the court, be proved up be
fore one or more referees, to be agreed upon by the parties or approved by 
the court, and their decision being entered upon the record becomes a decision 
of the court. [R., g 2398; C , '51, § 1366.] 

3 6 2 0 . Sui t s p e n d i n g . 2416. Suits pending against the decedent at the 
time of his death, maj' be prosecuted to judgment, his executor being substi
tuted as defendant, and such judgment shall be placed in the catalogue of es
tablished claims, but shall not be a lien. [R., § 2400; C , '51, § 1368.] 

3 6 2 1 . E x e c u t o r i n t e r e s t e d . 2417. If either of the executors is inter
ested in favor of a claim against the estate, he shall not serve in any matter 
connected with that case. And if ail the executors are thus interested, the 
court shall appoint some competent person a temporary executor in relation to 
such claims. [R., § 2401; C , '51, § 1369.] 

3 6 2 2 . E x p e n s e s of f u n e r a l . 2418. As soon as the executors are pos
sessed of sufficient means, over and above the expenses of administration, 
they shall pay off the charges of the last sickness and funeral of deceased. [R., 
§2402; C , ' 5 1 , § 1370.] 

The purchase and erection of a tombstone is the determination of the court having super-
a proper expenditure to be made by an execu- vision of the settlement of the estate, and, 
tor as pertaining to the funeral expenses, and unless the provision made shall appear to be 
such expenditure may be made without direc- unreasonable or excessive, such determination 
tion by the will, and notwithstanding the in- will be binding on the parties in interest: 
solvency of the estate: Crapo v. Armstrong, Ibid. 
61-697. In case of a refusal by the executor to make 

The propriety of such an expenditure and application to the court for a proper and rea-
the amount thereof may properly be left to sonable allowance for such purpose the widow 
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or heirs may present the mat ter to the cour t : was too expensive, or not otherwise suitable, 
Ibid. and the estate was solvent: Lutz v. Gates, 62-

Where the widow of deceased ordered a 513. 
monument, held, tha t an order of the court The homestead is not liable for the paymen t 
disallowing a claim therefor was improper of charges for the last sickness and funeral ex-
where it did not appear tha t the monument penses: Knox v. Hanlon, 48-252. 

3 6 2 3 . A l l o w a n c e t o w i d o w . 2419. They shall, in the next place, pay 
anv allowance which may be made bv the court for the maintenance of the 
widow and minor children. [R., § 2403; C , '51, §1371; 9 G. A., ch. 22, § 5.] 

The administrator cannot make any ar- dren having been once made, whe the r r igh t 
rangement with the creditor by which the or wrong, the administrator is bound to pay it, 
«ourt will be authorized to order an allowance and cannot bo held liable for doing so where 
to the creditor to have priority over the allow- the funds remaining are not sufficient to pay 
ance made to the widow: In re Estate of the claims of a creditor: Butischaw v. Miller, 
Dennis, 67-110. 72-225. 

The allowance to the widow or minor chil-

3624. Other demands; order of payment. 2420. Other demands 
against the estate are payable in the following order: 

1. Debts entitled to preference under the laws of the United States; 
2. Pnolic rates and taxes; 
3. Claims filed within six months after the first publication of the notice 

given by the executors of their appointment; 
4. All other debts; 
5. Legacies. [R., § 2404; G, '51, § 1372.] 

The filing of a claim within six months en
titles it to precedence in pa3~ment, a l though 
not admitted by the administrator or allowed 
by the court until after that t ime has expired: 
Chandler v. HocketVs Adm'r, 12-269; it is the 
filing which fixes its character as a claim of 
the third class and gives it precedence over 
claims filed after the expiration of the six 
mon ths : Noble v. Morrey. 19-509; but the 
filing of the claim is notice to the administra
tor so as to require him to take account of it 
in the distribution of the assets only where ho 
has been notified thereof in the manner con
templated in § 3612: Ashton v. Miles, 49-564. 

L i m i t a t i o n : This section refers to claims 
sought to be enforced against the personal as
sets of decedent, but not to a claim secured 
by mortgage upon which the creditor relies 
for satisfaction: Allen v. Moer, 16-307. 

Fui ther , as to fifing mortgages and judg
ments, see notes to § 3612. 

Where action on a claim is pending in the 
district court at the t ime administration is 
granted, a failure to file it as a claim against 
the estate will not cause it to be barred under 
this section: O'Donnell v. Hermann, 42-60. 

Where the administrator fails to give notice 
of his appointment, the t ime for filing claims 
does not run, nor does the time for payment 
of claims become fixed: Steivart v. Phenice, 
65-475. 

The limitation begins to run from the t ime 
of giving notice by the general administrator. 
Notice by the special administrator is not con
templated : Pickering v. Weiting, 47-242. 

The limitation does not apply to claims not 
V O L . 1 — 60 

u n d e r Revision, held, t ha t a claim upon 
which action was properly brought in the dis
t r ict court within six months was entitled to 
be t reated as a claim of the third class upon 
the filing of the judgmen t in the comity court, 
a l though such judgmen t was not filed for 
more than eighteen months after administra
tion was g ran ted : Cooley v. Smith, 17-99. 

The fact tha t a contingent claim is allowed 
does not entitle the claimant to an order of 
payment unti l the r ight of the claimant be
comes absolute: Blanehard v. Conger, 6 1 -
153. 

existing a t the t ime of decedent's death, but 
arising thereafter: Savery v. Sypher, 39-675. 

Where a widow's r ight to a share of the real 
property of decedent was not established 
within the twelve months following the giving 
of notice by the administrator, held, t ha t a 
claim by her for rents and profits on such 
share, filed after the expiration of tha t t ime, 
was not barred : Senat v. Fmdley, 51-20. 

Claims of the third class may be approved 
after the expiration of the t ime fixed by the 
foregoing s tatutory provision lor the filing and 
proving of claims of the fourth class: Good
rich v. Conrad, 24-254; Smith v. McFadden, 
56-482. 

Mere delay in bringing a claim of the thi rd 
class on for hearing will not estop the claim
ant from proving it up, where it does not ap
pear that the estate is in any manner damaged 
or injured by the delay, except that during the 
delay the co-obligors of deceased have become 
b a n k r u p t : Smith v. McFadden, 58-482. 

3 6 2 5 . L i m i t a t i o n . 2421. All claims of the fourth of the above classes 
not filed and proved within twelve months of the giving of the notice afore
said, are forever barred, unless the claim is pending in the district or supreme 
«ourt, or unless peculiar circumstances entitle the claimant to equitable relief. 
[R. ,§2405; G , ' 5 1 , § 1373.] 
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Claims of the fourth class are to be both 
filed and approved within the time limited. 
Mere filing is not sufficient to prevent a claim 
ui'i T» barred: Nob.'e v. Morrcy, 19-509: Will-
(• '-. Jackson. 51-296: Brownell v. Williams, 
54-353. 

Equitable relief against statutory bar: 
The mere fact of filing the claim within the 
twelve months provided by statute, but at 
such time that it c m n o t be reasonably ex
pected that ii can be proved within that time, 
will not entitle a party to equitable relief 
against i lie bar of the s ta tu te : Willcox v. Jack
son, 51-296; Clark n. Tollman, 68-372. 

Where it appeared that a claimant was a 
non-resident of the state, and had no notice of 
the death of intestate, and afterwards filed 
his claim s ;x or eight months too late, it ap
pearing that th» debt was just and unpaid, and 
tha t the estate was still unsettled and solvent, 
helil, (hat the circumstances wore such as to 
entitle claimant to relief against the statutory 
ba r : McCormack v. Cook, 11-267. 

W h e i e the claim was filed within such t ime 
tha t there was reasonable ground for believ
ing that it would be passed upon within the 
t ime limited, held, tha t if not proved up in 
t ime, such circumstance would entitle claim
an t to equitable relief, if the failure did not 
result fiom any fault of h i s : Wile v. Wright, 
32-451. 

Where the attorney for claimant had de
layed filing the claim upon the request of the 
administrator, who promised to secure settle
men t of the same without action, and it also 
appeared that the estate remained unsettled, 
and tha t there were sufficient assets to pay 
all,indebtedness, held, tha t the circumstances 
were such as to entitle the claimant to equi
table rebe l : Brayley v. Ross, 33-505. 

As to whether a party whose claim is barred 
is entitled to equitable relief depends upon the 
peculiar facts of the case: Johnston v. John
ston, 36-608. 

The controlling consideration in determin
ing whether equitable relief should be afforded 
in ease of failure to file a claim within the 
t ime provided is that the estate remains un
sett led: Ibid. 

Notv ktnstandiiig an estate may be closed, a 
creditor* may establibh an equitable ground to 
have tilt matter re-opened and his claim al
lowed. Such right to relief depends upon 
various circumstances, such as absence of in
excusable neglect upon plaintiff's part, solv
ency of the estate, e tc . ; but in a particular 
case, held, tha t a showing of equ.table grounds 
was not sufficient: Hazlett v. Purge, 22-531. 

Where a claim was left with attorneys more 
than six months before the expiration of the 
t ime for filing the same, and failure to file re
sulted from accident or mistake on the part of 
such attorneys, held, tha t there was a suffi
cient ground tor equitable relief from the bar 
ot the scatute: Wilcox v. Jackson, 57-278. 

Where the claim is filed in t ime to have it 
properly allowed within the year, the fact tha t 
its allowance is postponed beyond the year, by 
a continuance granted to defendant to enable 
defense to be made, will be a ground of equi
table relief from the bar of the s ta tu te : Ingham 
v. Dudley, 60-16. 

W h e r e the holder of a claim, at the request 

of the administrator and on promise of pay
ment , was induced to delay the tiling ot his 
claim beyond the proper time, held, tha t he 
would be relieved from the bar of the s t a tu te : 
Burroughs v. McLain, 37-189. 

Where it appeared that a claim against the 
estate was placed in the hands ot attorneys in 
due time for filing, and that they delayed fil
ing upon the request of an attorney who had 
been acting for the administratrix, up< n rep
resentation by him that he would see the ad
ministratrix wi th a view to an adjustment of 
the matter, and was then filed three months 
before the expiration ot the limitation, but at 
such time that the term of court, in which it 
would come up for allowance, did not com
mence unti l a few days after the expiration 
of the year, held, that in view of the fact that 
the estate remained unsettled and was solvent, 
a sufficient excuse was shown for the slight 
delay, and tha t the court erred in rejecting 
the claim : Pettus v. Farrell. 59-296. 

Under particular facts held, that by reason 
of a just expectation on the part of claimant 
that his claim would be paid without being 
filed, he was excused for failing to file the 
same at the first term of court, when such 
claim might have been filed, and as after fil
ing the claim at the second term of court it 
was impracticable to have it allowed within 
the year he was entitled to equitable relief 
from the bar of the s ta tu te : Orcut v. Bauson, 
70-604. 

Where a creditor agreed to allow an account 
against his decedent as a payment or set-off 
against certain promissory notes in his hands 
against the owner of said account, and the 
latter, relying on the special agreement, did 
not present said account for probate as he 
otherwise would have done, held, tha t the 
facts did not constitute such peculiar circum
stances as to entitle the owner ol the account 
to equitable relief from fraud as against his 
failure to file the claim in t ime : Preston v. 
Day, 19-127. 

A mere promise of an administrator to pay 
a claim is not sufficient to excuse the failure 
of the claimant to file it within the t ime re
quired : Colby v. King, 67-458. 

The fact that the county judge (then judge 
of the probate court) kept no books of record 
in his office in which to file a claim, and that 
a prior administrator bad promised to pay the 
claim, and that the estate was still unsettled, 
held not sufficient to entitle the claimant to 
equitable relief: Davis v. Shawhan, 34-91. 

Whether the claim was originally legal or 
equitable in its na ture should make but little 
difference, if any, in determining what pecul
iar circumstances are sufficient to excuse the 
delay in filing: Brewster v. Kendriek, 17-479. 

As to whether , when the peculiar circum
stances are found sufficient to entitle a party 
to equitable relief, his claim should be ad
mitted to the class to which it would equitably 
and properly belong, or should under all cir
cumstances be regarded as a fourth class claim, 
the court was equally divided: Ibid. 

Equitable relief will not be extended to a 
party who has been negligent in presenting 
his claim: Ferrall v. Irvine, 12-52; Laeey v. 
Loughridge, 51-629. 

Where, a claimant filed his claim, but failed 
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to prosecute it and have it allowed, and after the estate need not be pleaded to be m a d e 
eight years commenced action thereon against available. No denial of a claim is necessary, 
the administrator, who in the meant ime had and whenever it appears to the court , by in-
obtained a final discharge, held, tha t plaintiff spectiou of the claim or otherwise, t ha t it has 
had been negligent in prosecuting such claim, not been filed or proved as required, it is the 
am I was not entitled to equitable relief: Phelps du ty of the court, independently of any plead-
v. Thompson, 48-641. ing on the paifcof the executor or adminis-

A party at tempting to show equitable cir- trator, to reject i t : Brownell v. Williams, "vl-
cumstances to excuse failure to file his claim 353. 
within the time required should be held to Failure of an administrator to employ an at-
very strict proof w hen he comes in after final torney to defend against a claim on trie ground 
settlement and seeks to interfere with pay- tha t it is barred cannot consti tute i i a u d in 
ments already made, or subject other property itself: Trimble v. Marshall. 66-233. 
to the payment of his debt. The fact of final C o u n t e r - c l a i m : A claim against the estate 
settlement, and especially when made years not filed within the t ime required may still be 
after the grant of administration, is a most used as a counter-claim against an action for 
controlling circumstance under the s t a tu t e : an indebtedness due to t he es ta te : Ware v, 
Shomo v Bissell, 20-68. Howley, 68-633. 

Limitation need not be pleaded: The 
limitation of the t ime for filing claims against 

3 6 2 6 . P a y m e n t of t h i r d c l a s s . 2422. After the expiration of the time 
for filing the claims of the third of the above classes, the executors shall pro
ceed to pay off all claims against the estate in the order above stated, as fast 
as the means of so doing come into their hands. [B., § 2406; C , '51, § 1374.] 

3 6 2 7 . P a y m e n t of f o u r t h c l a s s . 2423. Claims of the fourth class may 
be paid off at any time after the expiration of six months aforesaid, without 
any regard to those claims not filed at the time of such payment. [R., § 2407: 
C , '51, § 1375.] 

3 6 2 8 . O r d e r of c lasses . 2424. No payment can be made to a claimant 
in any one class until those of a previous class are satisfied. [R., ^ 2408; 
C . '51, § 1376.] 

3 6 2 9 . C l a i m s n o t d u e . 2425. Demands not yet due shall be paid off if 
the holder will consent to such a rebate of interest as the court thinks reason
able. Otherwise the money to which such claimant would be entitled shall 
be safely invested until his debt becomes due. [R., § 2409; C , '51, § 1377.] 

3 6 3 0 . O r d e r of p a y m e n t . 2426. Within their respective classes, debts 
shall be paid off in the order in which they are filed, subject to the provisions 
of the next section. [R., § 2410; C , '51, § 1373.] 

3 6 3 1 . D i v i d e n d . 2427. If there are not likely to be means sufficient to 
pay off the whole of the debts of any one class, the court shall, from time to 
time, strike a dividend of the means on hand among all the creditors of that 
class, and the executors shall pay the several amounts accordingly. [R., § 2411; 
C , '51, § 1379.] 

An order for payment pro rata is only con- to be means enough to pay all the debts of any 
templated in the event tha t there are not likely one class: Hart v. Jewetl, 11-276. 

3 6 3 2 . I n c u m b r a n c e s . 2428. The executors may, with the approbation 
of the court, use funds belonging to the estate to pay off incumbrances upon 
lands owned by the deceased, or to purchase lands claimed or contracted for 
by him prior to his death. [R., § 2412; C , '51, § 1380.] 

See notes to § 3612. 

SPECIFIC LEGACIES •—• PAYMENT. 

3 6 3 3 . W h e n p a i d . 2429. Specific legacies of property may, by the court, 
be turned over to the rightful claimant at any time upon his giving unques
tionable real estate security to restore the property, or refund the amount at 
which it was appraised if wanted for the payment of debts. [R., § 2413; C . 
'51, § 1381.] 

A legacy vests in the legatee a t tl.o t ime of lawfully pay it. And where a legacy was 
the death of the testator, but it is not due or given to a person who was indebted to the tes-
payable until such t ime as the executors m a y tator on notes, held, tha t the notes were not to 
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be deemed paid by the legacy a t the t ime of The rule with reference to advancements 
the testator's death, but drew interest until (see notes to § 3663) is not applicable to the 
the legacy could properly have been paid: case of a residuary legatee: In re Estate of 
Bowen v. Evans, 70-368. Lyon, 70-375. 

3 6 3 4 . I n m o n e y . 2430. Legacies payable in money, may be paid on like 
\erms whenever the executors possess the means which can be thus used with
out prejudice to the interest of any claim already filed. [R., § 2414; C , '51 
§ 1382.| 

3 6 3 5 . A f t e r t w e l v e m o n t h s . 2431. After the expiration of the twelve 
months allowed for the filing claims as above provided, such legacies may be 
paid off without requiring the security provided for in the preceding two sec
tions, if the means are still retained to pay off all the claims proved or pend
ing as hereinbefore contemplated. [R., § 2415; C , '51, § 1383.] 

3 6 3 6 . O r d e r of Will. 2432. If a testator has not prescribed the order in 
which legacies are to be paid off, and if no security is given as above pro
vided, in order to expedite their time of payment, they may be paid off in the 
order in which thev are given in the will, where the estate is sufficient to pay 
all. [R., § 2416; ( I , '51, § 1384.] 

3 6 3 7 . Ratably . 2433. When not incompatible with the manifest inten
tion of the testator, the court may direct all oayments of money to legatees to 
be made ratably. [It., § 2417; 0., '51, § 1385.] 

3 6 3 8 . E s t a t e insuff ic ient . 2434. Such must be the mode pursued when 
Ihere is danger that the estate will prove insufficient to pay off all the lega
cies, unless security be given to refund as above provided. [R., § 2418; C , '51, 
§ 1386.] 

3 6 3 9 . J u d g m e n t o n e x e c u t o r s ' b o n d s . 2435. If the executors fail to 
make payment of any kind in accordance with the order of the court, any 
person aggrieved by their failure, may, on ten days' notice to the executors 
and their sureties, apply to the court tor judgment against them on the bond 
of the executors. The court shall hear the application in a summary manner, 
and may render judgment against them on the bond for the amount of money 
directed to be paid and costs, and issue execution against them therefor. If 
any of the oofigors are not served, the same proceedings in relation to them 
may be had with like effect as in an action by ordinary proceedings under 
similar circumstances. [R., §§ 2419-21; C , '51, §§ 1387-9.J 

[As to publication of notice, see §g 3684-3086.] 
I n such summary proceedings to compel tion that the court had jurisdiction: Huey v. 

payment by an executor in accordance with Huey, 20-525. 
the order oi the court, a petition alleging a A non-resident administrator appointed by 
oreach of the bond is not necessary: Hart v. the couit is, in his representative capacity, 
Jeweit, 17-234. subject to its jurisdiction, and the service of 

i t is no defense that a prior order for a pro notice issued to him in a probate proceeding 
rata payment ot the claim has not been made, relative to the estate may be good, a l though 
but the ex"eutor will only be liable to judg- made out of the s ta te : Chicago, B. & Q. R. 
merit for s u c h p i o rata amount as claimant is Co. v. Gould, 64-343. 
ont ' t led t o : Ibid. But if it should appear that process or orders 

The sureties cannot set up as a defense in cannot be served upon him by reason of his 
such proceeding that the claim which the ad- absence from the state, or that prejudicial de-
mmistrator has failed to pay was allowed by lay m securing his service is occasioned by 
h im after it was barred by statute, unless such uon-residence, the court may remove him 
fraud or collusion of the administrator is re- or require prompt periodical appearance in the 
bed o n : Weoer v. Noth. 51-375. court at sufficiently brief intervals, or in other 

Where it was objected, in an action against ways facilitate the service of process and or-
a n executor, that notice of the application for ders upon lum : Ibid. 
an order l equning him to pay over a distnbu- In determining the duty of the executor as 
tive share was served on him in another state, to the payment of legacies, etc., the probate 
of which he was a resident, held, tha t in his court has jurisdiction to interpret the will, 
representative capacity be was subject to the The jurisdiction of a court of chancery is not 
jurisdiction of tho couit graiiting administra- exclusive in tha t respect: Covert v. Sebem, 
tion, and such c <ui t naving expressly found 73-564. 
tha t he was served with due and legal service, Fur ther , as to payment of claims, see notes 
i t would be a t least a prima faeie presump- to § 3612. 
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CHAPTER 4. 

OF THE DESCENT AND DISTRIBUTION OF INTESTATE P U O P E E T T . 

3640. Personal property. 2436. The personal property of the de
ceased, not necessary for the payment of debts, nor otherwise disposed of as 
hereinbefore provided, shall be distributed to the same persons and in the 
same proportionsas though it were real estate. [R., § 2422; C, '51, £ 1390.] 

The estate of a deceased person may consist In case there is no will and decedent leaves 
of both real and personal property, and the 
final distribution of the estate relates to the 
one as well as to the other : Rogers v. Gillett, 
56-266. 

The right to a distributive share of personal 
property vests in the persons entitled thereto, 
whether widow or next of kin, instanter, 
upon the death of the intestate, and not from 
the time of the actual distribution. TTponthe 
death of the distributee before distnoution is 
made, his share goes to his legal representative 
or legatee: Moore v. Gordon, 24-158. 

Under statutes prohibiting an alien from 
inheriting real estate, held, tha t he might 
nevertheless take a distributive share in per
sonal property: Greenheld v. Morrison, 2 1 -
538. 

A contract between the surviving husband 
and the heirs of the wife's estate as to distribu
tion of the assets thereof, construed, and held 
tha t any claim of the husband for deficiencies 
in property taken by him in lieu of his dis
tributive share should be paid pro rata wi th 
the claims of the heirs: Sloan v. Moffatt, 4 1 -
271. 

Where the administrator of an estate re
ported to the court that one of the children of 
decedent was supposed to be dead, giving rea
sons therefor, and subsequently asked that the 
money in his hands, a portion of which would 
have been the share of such child if alive, 
might be ordered to be distributed among the 
other heirs, and such distribution was made 
and the administrator discharged, held, tha t 
there was no adjudication thereby as to the 
death of such child which would preclude his 
creditors from garnishing the heirs to w h o m 
such distribution was made, for the share to 
which their debtor would have been entitled 
upon proof overcoming the presumption of 
dea th : Crosley v. Calhoon, 45-557. 

The widow's distributive share of personal 
property under this section cannot be affected 
by will. (Overruling In re Estate of Davis, 
36-24): Ward v. Wolf, 56-465; Linton v. 
Crosby, 61-293; In re Estate of Lyon, 70-375. 

The fact tha t a widow entitled to a share of 
personal property, notwithstanding the will of 
her husband making other disposition of it, 
made no claim thereto until the execu or had 
paid out a large portion of the personal e a ta te 
in legacies, held not to estop her from after
ward insisting on her distributive share in op
position to the will: Linton v. Crosby, 61-293; 

Crosby, 61-401. 

no children, the wife becomes entitled to one-
half of his personal property the same as in 
case of real es ta te : Dodds v. Dodds, 23-306 

The persons who are entitled to a distribu
t ive share of the personal property, and their 
proportions, are governed by the rule applica
ble to real estate, but the character of the 
title or interest is not so governed. Therefore, 
held, under a law which made the widow'*" 
dower a life estate only, tha t such widow 
would nevertheless take an absolute tit le to 
her share of the personal proper ty : Moore v. 
Gordon, 24-158: Hale v. Hunter, 24-181. 

The widow lias only a distributive share in 
the personal property of which the husband 
dies seized. Dur ing his life-time she has no 
inchoate r ight in such property, and he m a y 
make such distribution of it in his life-time as 
he sees t i t : Santson v. Samson, 67-253. 

In a particular case, held, tha t the action of 
the court in ordering the payment to the 
widow of a sum to apply on the amount to 
which she might be afterward found entitled 
as her share of the personal estate was not 
erroneous in not ordering payment of a larger 
sum or allowing interest on the amount paid, 
the estate being still unset t led: Linton v. 
Crosby, 61-401. 

The amount of advancement is not to be 
added to the personal estate so as to increase 
the avails of the personal estate to be dis
tr ibuted to the widow: In re Will of Millet, 
73-113. 

Fur ther as to advancements , see § 3663 and 
notes. 

The heirs take no title to or ownership of t he 
personal property of the estate while it is sub
ject to administrat ion, but it decends to the 
administrator on his appoin tment : Stahl v. 
Brown, 72-720. 

Where the period fixed for grant ing letters 
of administration has not expired, no action 
can be maintained by the heirs of deceased 
upon a promissory note, the property of de
cedent at the t ime of his dea th : Haynes v. 
Harris, 33-518; Baird v. Brooks, 65-40. 

Where the s ta tu tory period for the grant ing 
of letters of administrat ion has expired wi th
out the appointment of an administrator, and 
it appears tha t there are no debts against the 
estate, the title to personal property vests in 
the heirs jointly, and in such case an action 
by the heirs upon a promissory note belong
ing to decedent may be mainta ined: Phinny 
v. Warren, 52-332. Linton v. 

3 6 4 1 . Payment. 2437 The distributive shares shall be paid over as fast 
as the executor can properly do so. [R., § 2423; C, '51, § 1391.] 

3642. I n kind. 2438. The property itself shall be distributed in kind 
whenever that can be dono satisfactorily and equitably. In other cases the 
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court may direct the property to be sold, and the proceeds to be distributed. 
[R., § 2424; C , '51, § 1392.] 

3 6 4 3 . P a r t i a l d i s t r i b u t i o n . 2439. When the circumstances of the fam
ily require it, the court, in addition to what is hereinbefore set apart for their 
use, imty direct a partial distribution of the money or effects on hand at any 
time after filing the inventory and appraisement, upon the execution of secu
rity Idee that required of legatees in like cases. [R., § 2425; C , '51, § 1393.] 

3644. Share of husband or wife; dower . 2440. One-third in value 
of all the legal or equitable estates in real property, possessed by the husband 
at any time during the marriage, which have not been sold on execution or 
any other judicial sale, and to which the wife has made no relinquishment of 
her right, shall be set apart as her property in fee simple, if she survive him. 
The same share of the real estate of a deceased wife shall be set apart to the 
surviving husband. All provisions made m this chapter in regard to the 
widow of a deceased husband, shall be applicable to the surviving husband of 
a deceased wife. The estates of dower and curtesy are hereby abolished. 
[R., §§ 2477, 2479; C , '51, §§ 1394, 1421; 9 Gh A., ch. 151, §§ 1, 3.] 

D o w e r abo l i s i i ec l : While our statute ex
press 'v abolishes the estate of dower and cre
ates another estate to take its place, yet the 
use of the word has not been dispensed with, 
and m some of its essential characteristics the 
interest ot the wife under the statute has the 
same character as the estate of dower: Mock 
v. Watson, 41-241. 

The widow's interest in the real property of 
her dece ised husband, designated by the stat
u te ab a distributive share, is a materially dif
ferent eotate from that derived by descent: 
llavsch v. Moore, 48-611. 

While the statute abolishes the estate of 
dower, and the interest in the lands of the 
di>tcased husband given by law to tlk- widow 
is designated by other terms used in the stat
ute, the proression continues to use the word 
' • d o w e r " to designate such interest, and no 
eoalusion or misunderstanding arises from 
each use of the word, the piolession untler-
^tandiUf, its meaning in accoi d with the estate 
piesoiib^d by the s t a tu te : Dougherty v. 
Da.ijlieri/), 69-677. 

i£L,jiioaie r i g h t ; w h a t l a w g o v e r n s : 
i l l " inteiest ot the wife m the lands of her 
husband, so long as it is inchoate only, may 
be eWaiged, abridged or eiiinely taken away 
by the legislature. The extent of her interest 
is measured by the law in loice at the t ime of 
liei husband o dea th : Lucas v. Sawyei, 17-517; 
Moore v. Ktnt, 37-20; Parker r. Sn'iall, 55-732; 
r'uieij o. Kane, 53-64; Cunningham v. Wilde, 
56-369 

But l.e-i intoiest in lauds previously alienated 
by ne± husband, to which she lias not r t lm-
quijUeu hei r ight of dower, cannot be in
creased by legislation subsequent to such 
ali«iU'tion: Mooie v. Kent, 37-20: Davis v. 
OTeirull, 4 (}. Gr., 168; Young v. Woieott, 
1-171, Craven v. Winter, 38-471; J'teice v. 
O'Buen, 29 Fed. Rep., 402. 

Uadei the act of 1802, which repealed the 
piovioous oi the statute by w Inch do« er was a 
I lie estate and changed it to a fee-simple, held, 
tha t the dower r ight existing in favor oi the 
wife in piopeity convened before the repeal of 
the prior s tatute was preserved: Moore v. 
Kent, 37-20. 

That act did not take away the estate of 

dower theretofore existing, but simply en
larged i t : Ibid.; Kendall v. Kendall, 42-464. 

That siatute did not change the common-
law rule pieviously in force, tha t until dower 
right is assigned it is not subject to execution 
or a t tachment in an action at law. Whether 
this lu le is changed by later statutory pro
visions, queeie: Rauschv. Moo,e, 48-611. 

W h e i e property of the husband to which 
the wife had not relinquished the right of 
dower was sold at judicial sale, while the 
s tatute did not bar her dower m propel ty sold 
at judicial sale, and the husband died alter 
a change of the statute, by which the dower 
in such propeity was barred, held, that the 
widow coakl not claim dower m the propeity 
so sold: SlmJevant v. Norris, 30-65. 

W h e n v e s t e d : Upon the death of the hus
band the interest of the wife becomes vested 
and cannot be affected by subsequent legis
la t ion: Burke o. Ban on. 8-132. 

Not s u b j e c t t o d e c e d e n t ' s d e b t s : The 
widow's dower right attaches upon the con-
c u n e n c e of seizm of the huoband and covert
u re of the wife, and is not subject to the debts 
of the husband as is the interest of an heir: 
Mock v. Watson, 41-241; Kendall v. Kendall, 
42-464. 

The one-half interest which the wife may 
take uniiei § 3659. in the absence of issue, in
cludes the one-thud interest here provided for, 
and tha t in ex< e»s of one-third is subject to 
debts o^ the husband: See notes to that sec
tion. 

P r i o r i t y of l i e n o r m o r t g a g e for p u r 
c h a s e m o n e y : The widow cannot claim 
dowei in property to which her husband ac
quired an equitable title by a contract to con-
\e_\ as against the vendor's claim for the 
purchase money : Barnes v. Gay. 7-20. 

The widow's dower right is subject to a 
moitgago for purchase money, although she 
did not jom therein to release her dower: 
Thomas v. Hanson, 44-651. 

As to other liens, see notes to § 3648. 
I n w h a t p r o p e r t y d o w a b l e : The widow 

has no mteiest in a pie-emptron r ight : Bowers 
v. Keeseacer, 14-301; Lany worthy v. Heeb, 46-
64. 

Where the husband acquired title to public 
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lands in trust for another, held, that his widow 
was not entitled to dower therein: Lang-
wo'i thy v. Heeb, 46-64. 

The widow of one holding property in t rust 
has no right to dower therein. So held where 
a person leeeived and held a patent from the 
government for land, which he had previously 
conveyed, and to which he thus held the legal 
title by a i rangement merely as t rus tee : 
McDaniel v. Large, 55-312. 

A widow is endowable of lands to which 
the husband has an equitable estate: McRey-
nolds v. Anderson, 69-208. 

Where a guardian of minor heirs without 
authority invented the money of his wards in 
real propeity, causing title to the same to be 
taken m the name of his son as trustee, held, 
that having no power to thus invest the t rus t 
funds, the ownership thereof did not vest in 
his wards, and that he therefore had an equi
table interest in such property to which the 
dower right ot his wife woulrl a t tach: Ibid. 

In such case, held, tha t under the particular 
£a< ts the purchaser from the trustee took his 
title iv ith notice of the equitable interest of 
the guardian, and therefore subject to the 
dower rights of the wife: Ibid. 

The widow ot a member of a partnership 
formed to deal in real property, the provision 
being that the property shall be bought and 
sold in the name of a trustee, does not have 
dower interest in land thus purchased and 
conveyed : Mallory v. Russell, 71-63. 

Where land was conveyed to a partner
ship m the individual names of the partners , 
with the intention that it should be partner
ship property, held, tha t upon the death of one 
ol the paimers , it appearing that the partner
ship was uisolvent, the widow of such par tner 
acquired no dower interest in such proper ty : 
Paige v. Paige, 71-318. 

W here the husband had entered into a con
tract lor the purchase of land for his own bene
fit a ad paid the purchase price, but caused the 
title to be conveyed to his son, held, tha t the 
dower interest ot his wife in such land was not 
•Jieieoy defeated, and that it was immaterial 
that the husband took possession under parol 
contiaet, he having made valuable improve-
uiCxits on the piopeity and continued hi pos
ses ion up to the time of his dea th : Everitt v. 
Ecerat, 71-221. 

In an action to correct a mistake in a deed, 
by which land, not intended to be conveyed 
thereby, is covered, it is not necessary to make 
tne w ite of the defendant a party. She has no 
dower l ight in such premises: Stevenson v. 
Polk, 71-278. 

Eelease of dower by conveyance: A 
joint deed ot husbaiitl and wiie will operate as 
a release of the wife's dower interest, al
though it contain no express relinquishment 
theieof: Edwuids v. Sullivan, 20-502; Jones 
v. Des Moines, 43-209. 

Under former statutory provisions, held, tha t 
a conveyance not expressly releasing dower 
and not acknowledged by the wife, would not 
bar her dower r igh t : Westfall v. Lee, 7-12. 

The execution of a deed by one holding a 
power ot attorney from the husband and wife, 
in the name of the husband alone, will not 
pass the wife's dower, nor will any amount of 
intention aid the defective execution of the 
power: Wilkinson v. Getty, 13-157. 

An ins t rument relinquishing dower m a y be 
valid without being acknowledged or recorded: 
Lake v. Gray, 30-415. 

A wife accepting money as consideration for 
a valid promise not to assert her dower r ight 
as against pioperty conveyed by her husband, 
in tlie conveyance of which she does not join 
to relinquish lier dower, is e&toppecl thereby 
from afterwards sett ing up any dowei interest 
in such land, and the estoppel also operates as 
against her heirs : Dunlap v. Thomas, 69-358. 

I t seems that the wife may, at the t ime of 
conveyance of property by the husband, m a k e 
a separate contract for the sale of her inchoate 
r ight of dower there in : Ibid. 

P u r c h a s e r w i t h o u t n o t i c e : I t is no de
fense in an action for dower that defendant 
is a purchaser in good faith without not ice: 
Cruize v. Billmire, 69-397. 

Nor will the fact t ha t the parties have lived 
separately and apart from each other for a 
long t ime create an estoppel as ugaiu&t the 
claim of the wife for dower : Ibid. 

Where a purchaser of land held under pat
ent from the school fund had no knowledge of 
the fact that such patent was issueel in pursu
ance of a contract of purchase by auother per
son than the patentee, nor that any one was 
entitled to a dower interest in the ' and , held, 
tha t the dower r ight of the wife of a person 
who took a contract for the purchase, and as
signed the same wi thout the wife's joining 
to release her dower, could not be asserted as 
against such innocent purchaser. While, if 
the purchaser had had knowledge, actual or 
constructive, of the interest of the first pur
chaser f iom the school lund, he might have 
been put on inquiry as to the dower interest of 
the wife oi such purchaser, if any he had, it 
cannot be considered tha t he would be put on 
inquiry m regard to the possible dower r ight of 
some wife of whose husband he hail no knowl
edge, actual or construct ive: Robinson v. 
Hague, 63-273. 

Where a man against whom a decree of 
divorce had previously been rendered at the 
suit of a woman claiming to bo his wife, 
made an exchange ol tand wi th another who 
know the fact of such divorce and believed 
that the par ty against whom it was rendered 
was therefore unmarr ied, and the transaction 
of exchange was effected through a son by a 
former marriage of the party against whom 
the divorce was rendered, such son and agent 
remaining silent as to the fact that his mother 
was yet living, held, tha t such son was es
topped from claiming, against the pa»'ty wi th 
whom the exchange oi pioperty was made, 
tha t his mother was living in another state a t 
the t ime tha t such exchange was made, and 
tha t she survived his father and became en
titled to a dower interest in such property, 
which descended to him as her surviving he i r : 
Williams v. Wells, 62-710. 

C o n v e y a n c e i n t r u s t : Where a husband 
had conveyed property in t rust for the benefit 
of his wife, and uj on her death to her heirs, 
subject to a life estate in himself, held, tha t 
lie was entitled upon her death to one-third in 
fee in addition to his life es ta te : Conrad v, 
Starr, 50-470. 

L i m i tact ions: The husband's r ight to clower, 
to which he has made no relinquishment, can
not be barred as againbt the purchaser from 
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the wife by the statute of limitations dur ing 
the life-time of the wife : Hurleman v. Haz-
lett, 55-256. 

As to limitation of actions to recover dower, 
see notes to $ 3648. 

Relinquishment by wife to husband: 
Under the statutory provision (g 3394). tha t 
nei ther husband nor wife has any inl erest in 
the property of the other which can bo the 
subject of contract between them, held, tha t a 
release of dower by the wife in a contract 
wi th her husband wi th reference to a separa
t ion was not valid: Linton v. Crosby, 54-478. 

But in the absence of such statutory provis
ion it was held that a relinquishment of dower 
in an agreement to separate would be binding: 
Robertson v. Robertson, 25-350. 

But aside from any agreement to separate, 
the contingent right of dower could not be
come the subject oi valid grant or convej ance 
between husband and wife: McKee v. Rey
nolds, 26-578. 

Relinquishment before m a r r i a g e : 
Where , previously to their marriage, a hus
band and wife had executed a wri t ten con
tract , by which they waived ail r ight in each 
other 's real estate, held, tha t on the death of 
the husband the wife could not claim dower: 
Jacobs v. Jacobs. 42-600. 

C o n v e y a n c e i n l i e u o f d o w e r : The con
veyance of propei tj to a wife by her husband 
held not to have been made in lieu of dower 
so as to deprive hei of her dower r ight : Trow
bridge v. Sypher, 55-352. 

D i v o r c e b a r s ttower: A wife who obtains 
a divorce from her husband thereupon loses 
all claim to a share in his property should she 
survive h im: Marvin v. Marvin, 59-699; Boyles 
v. Latham, 61-174. 

A wife cannot be allowed dower where a 
decree of divorce obtained before the death of 
the husband remains in force: MeC'ianeyv. 
McCraney, 5-232, 252. 

If the sentence of divorce is void for fraud 
or du i e s s i t should be declared void in toto. 
But until «nob luLef is granted, not only as to 
the portion detei mining the property rights 
but as to the entire decree, dower cannot be 
al lowed: J bid. 

A legislative divorce as well as one granted 
by a court will deieat the widow's dower 
r igh t : levins v. Sleator, 2 G. Gr , 604. 

The mere fact that one party to the mar
riage has r eman ied under such circumstances 
as to render uim guilty of a crime unless a di
vorce has been had will not, as to the other 
par ty claiming (lower and not shown to have 
been cognizant of such acts, raise a presump
tion of divorce: Ellis v. Ellis, 58-720. 

In the absence of record evidence of a di
vorce it will not be presumed from the mere 
fact of long separation of the husband and 
wife so a' IO defeat the wife's r ight to dower: 
Cruize v. Bdlndre, 69-397. 

l u an action for dower, where the marriage 
of the parties is not denied, the burden of 
proof to e tablish a divorce as terminating the 
dower iig.it is upon the par ty denying such 
r ight ; In re Estate of Edwards, 58-431. 

A d u l t e r y : The s tatute ot Westminster 2, 
13 Edwnf'i i, eh. 34. which makes an adulter
ous elopement a bar to dower, never having 
been adopted in Iowa, is not a part of the law 
of the state. I ts provisions are inconsistent 

with the legislation of the state on the subject 
of dower, and the mode in which such r ight 
may be barred or relinquished, and also with 
the statutory provisions in respect to divorce 
on the ground of adul te ry : Smith v. Wood
ward, 4 Dillon. 584. 

F o r e c l o s u r e a s a b a r : If a mortgage 
against the husband in which the wife dirt not 
join is not foreclosed before the death of the 
husband, the foreclosure thereof will not bar 
dower unless her dower right is put in issue 
therein, even though the wife is made par ty 
to the foreclosure: Moomey v. Maas, 22-330. 

But a foreclosure after the husband's death 
of a mortgage in which the wife has joined 
with the husband will bar her dower: Ibid.; 
Mead v. Mead, 39-28. 

And a sale of the property by her husband's 
administrator in pursuance of proper proceed
ings to which she is a party, for the purpose 
of paying a mortgage thereon in which she 
joined, will equally defeat her dower r igh t : 
Mead v. Mead, 39-28. 

Sa l e b y a d m i n i s t r a t o r : A widow who is 
notified and made a proper part} to proceed
ings by an admimst ia tor to sell leal property 
of her deceased husband lor payment of his 
debts, and does not set up dower right in the 
land in such proceeding, cannot afterwards 
claim any dower interest therein: Garvin v. 
Hatcher, 39-685 ; Olmsted v. Blair, 45-42. 

J u d g m e n t a g a i n s t h u s b a n d : Where the 
wife's interest in property has once attached, 
and the question is as to whether it has been 
divested or otherwise affected, a party seeking 
affirmative i-elief on the theory that it has, 
should make her a party to the action brought 
to determine Euch question. But where a ver
dict or decree against the husband shows tha t 
he never had any interest in which the wife 
could have dower or a distributive share, the 
wife is bound thereby, although not made a 
p a r t y : Lea v. Woods, 67-304. 

The fact that the husband has held the legal 
title to the property is only prima facie evi
dence that he had an interest m which his 
wife is dowable. and the wile may bo bound 
by an adjudication against him to which he 
is not a party, determining tha t he never had 
such interest: Ibid. 

J u d i c i a l s a l e : Prior to the enactment of 
Code oi '51 there had not been, either in t he 
state or territory of Iowa, any limitation of 
the common-law rule as to the wife's dower 
interest in the real property ot her husband, 
and up to that t ime the dower right of a wife 
could not be extinguished by a sale un
der execution agamst the husband; Pense v. 
Hixon, 8-402. 

Under the present section, held, that where 
the husband purchased property subject to a 
mortgage which he agreed to pay, and which 
the property was dur ing his lite-tiine sold to 
satisfy, his widow's dower r ight was barred: 
Kemerer v. Bournes, 53-172. 

Under the provisions of Code of '51, author-
izmg a short foieclosure of mortgages by 
notice and sale, held, tha t such a proceeding 
was a judicial sale in such sense as to bar t he 
widow's dower r igh t : Sturdevant v. Norris, 
30-65. 

A sale of real property by an assignee under 
an assignment tor benefit of creditors is a ju
dicial sale within such statutory provision, and 
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bars any contingent right of dower in the 
property: Stidger v. Evans, 64-91. 

A sale by an assignee m bankruptcy is a ju
dicial sale in such sense as to defeat the 
widow's dower r ight under the same statutory 
provision: Taylor v. Highberger, 65-134. 

As to assignment of the dower interest and 
actions to protect or recover the same, see 
notes to g 3618. 

The clause declaring tha t provisions as to 
widow of deceased husband shall apply to sur
viving husband of deceased wife, held not ap
plicable to the provisions of § 3575: See notes 
to that section. 

A divorce procured for the fault of the wife 
deprives her of any interest in the property of 
her husband: S 3421 and note. 

Where the widow's interest and the provis-

Wliere the widow takes her third in fee out 
of the homestead, her share still has the home
stead character, and a judgment existing 
against her will not become a lien thereon: 
Briggs v. Briggs, 45-318; Nye v. Walliker, 46-
308; Knox v. Hunlon, 48-252. 

When a widow elects to take her distribu
tive share and has it so set off as to include the 
homestead, she has the right to ha\ e the por
tion of the property not included in the home-

A s s i g n m e n t o f d o w e r : Where the 
widow's interest exists in several tracts her 
shaie may be assigned in a body. She cannot 
be compelled to take one-thirel of each t r ac t : 
Montgomery v. Horn, 46-285; Jones v. Jones, 
47-337. 

'L'ne court cannot compel the widow to ac
cept dower m one of several tracts conveyed 
by her husband, in which conveyance she did 
not jo in: O'Ferrall v. Simplot, 4-381. 

Proceedings iu admeasurement of dower, 
and to compel the widow to elect whether she 
will hold the homestead or accept a distribu
tive share, should not be brought until the es
tate is so far settled as to determine how much, 

ions of a will are inconsistent the widow m a y 
elect: § 3656 and note. 

The Code commissioners say: " W e have got 
rid ot the word dower, as well as curtesy, en
tirely, because it has been a constant source of 
trouble and surprise upon those who are fa
miliar wi th our statutes alone. The peculiar 
English doctrines of dower have been invoked 
again and again to confuse a right which 
should be as clearly defined by the s tatute as 
any other distributive share. The supreme 
court of Indiana has earned the tendency of 
our recent legislation to its logical result by 
holding tha t the wife takes like any other 
h e i r ; " quoting from Fletcher v. Holmes, 32 
Ind. , 497, and Gaylord v. Dodge, 31 lud. , 4 1 : 
Code Com'rs' Rep. 

stead first exhausted in the payment of a mor t 
gage lien upon the whole premises: Wilson v. 
Hardesty, 48-515. 

The guardian of an insane wife cannot m a k e 
an election for her to have her share net apar t 
from other property t h a n the hornet tead: Rat-
cliff v. Davis, 64-467. 

And as bearing upon this section, see notes to 
§ 3183. 

if any, of the real property must be sold for 
the payment of debts: Thomas v, Thomas, 73-
657. 

A p p o r t i o n m e n t of l i e n s : The widow's 
share in property other than the homestead 
should bear its proportion of mortgage in
debtedness to which she has assented by join
ing in the execution ot the mortgage, and she 
can only claim, in such case, her distributive 
share or the proceeds of the propel ty after the 
mortgage indebtedness has been satisfied there
from: Urowbidge v. Syplier. 55-352; McGloth-
len v. Hitc, 55-392; Cottrell v. Smith, 63-181. 

Likewise the widow's dower inteiest, when 
it is not taken out of the homestead, is subject 

3 6 4 5 . H o m e s t e a d . 2441. The distributive share of the widow shall be so 
set off as to include the ordinary dwelling house given by law to the home
stead, or so much thereof as will be equal to the share allotted to her by the 
last section, unless she prefers a different arrangement. But no different ar
rangement shall be permitted where it would tiave the effect of prejudicing 
the rights of creditors. [R., § 2426; C , '51, § 1395.] 

3 6 4 6 . W i d o w of a l i en . 2442. The widow of a non-resident alien shall 
be entitled to the same rights in the property of her husband as a resident, 
except as against a purchaser from the decedent. [12 (4. A., ch. 5(5, § 2; ch. 
193, § 2.] 

8 3 4 7 . H o w se t off. 2443. The share thus allotted to her may be set off 
by the mutual consent of all parties interested, when such consent can be ob
tained, or it may be set off by referees appointed by the court. [R., § 2427; 
C , '51, § 1396.] 

The finding or judgment of one referee is not sufficient: Jones v. Jones, 47-337. 

3 8 4 8 . A p p l i c a t i o n . 2444. The application for such a measurement by 
referees, may be made at any time after twenty days and withm ten years 
after the death of the husband, and must specify the particular tracts of land 
in which she claims her share, and a&k the appointment of referees. [R., 
§2428; C , ' 5 1 , § 1397.] 
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to a pro i ata proportion of the taxes upon the 
whole property: Ibid. 

Where the portion set off to the widow for 
dower includes iho homestead, such home
stead is not to be subjected to the payment of 
a mortgage covering it, together with other 
property, though the widow joined in such 
mortgage, until such other property is ex
haus ted: Wilson v. Hardesty, 48-515; Mc-
Glothlen v. Ilite, 55-392; Wells v. Wells, 57-
410. 

Where mechanic's liens and taxes on dece
dent 's real property have been paid with money 
provided from the personal estate, such liens 
and taxes should not be deducted from the 
widow's share of the real estate: Conger v. 
Cook, 57-49; Linton v. Crosby, 61-293. 

The widow's share in real property is sub
ject to a pro rata liability for mortgages, in 
which she joined, upon the whole of the prop
erty. In case of a homestead her share therein 
should only be subjected to a pro rala liabil-
itv for the mortgages upon it alone: Conger v. 
Cook, 57-49. 

The widow is under no obligation to pay 
any part of the taxes upon property in which 
she has a dower interest, before assignment, 
and therefore, in an action to recover dower 
from the grantee of her husband, her interest 
should not be held subject to the refunding of 
any taxes paid by such grantor, at least before 
demand made for assignment of dower: Fetch 
v. Finch, 52-563. 

A c t i o n i n e q u i t y : Courts of equity will 
exercise a general concurrent jurisdiction with 
courts of law in the assignment of dower, and 
the widow is not limited to the method pro
vided by statute for admeasurement : Starry 
v. Starry, 21-254; Phares v. Wallers, 6-106. 

Proceedings for admeasurement of dower 
under this section are not exclusive, but it 
may be uboigued and set off in a proceeding in 
chancery, as, for instance, in an action for 
part i t ion: Thomas v. Thomas, 73-657. 

L i m i t a t i o n : The statute of limitations does 
not appi\ to an action in equity, or tor the re-
coveiy of leal property, to recover a dower 
interest. The statute does not commence to 
run until the heir or his assignee denies the 
right to dower: Slurry v. Starry, 21-254: Rice 
v. Nelson, »7-118; Fetch v. Finch, 53-563, 
Berry v. lulnmun, 30-462. 

Tne statutory h/nuat ion as to proceedings 
foi the admeasurement oi dower applies only 
to pioceeejmgs in tiie probate court and not to 
an action to recover dower: Sully v. Neberqull, 
30-339. 

The statute of limitations does not r u n 
against en unrelinquished right ot dower be
fore it becomes vested by the death of the 
husband or w u e : Ilurieman v. Hazlett, 55-
256. 

Unaso ig j aed d o w e r cannot be interposed 
as a detense to an action by the heirs for the 
possession of property. Recovery of pesseo-
sioii by the heirs, however, will not defeat the 
widow's claim for dower: Calender v. Smith, 
8-360. 

D a m a g e s ; r e n t s a n d p r o f i t s : No action 
for damage» by a widow claiming dower can 
be maintained against a person in possession of 
property, receiving the rents and profits, when 
such dower has not been assigned or demand 
therefor made : Huston v. Seeley, 27-183. 

The widow has no right to sue in respect to 
the rents before dower assigned: Laverty v. 
Woodward, 16-1. 

Recovery of dower interest by heirs: 
If a widow, entitled to dower, fails to have 
her interest defined and set apart in her life
time, her heirs may recover the same after her 
dea th : Potter v. Worley, 57-66. 

E i g h t s of c r e d i t o r : The creditor of a 
widow cannot maintain an action in equity to 
have her share in specific land of decedent set 
apart to enforce his claim against such share : 
Getchell v. McGwire, 70-71. 

S e t t i n g off d o w e r ; g r o w i n g c r o p s : 
Where property is set off to the widow as 
dower, growing crops thereon pass with the 
land set off and do not become the property 
of the executor : Ralston v. Ralston, 3 G. Gr., 
533. 

A s s i g n m e n t of i n c h o a t e r i g h t : The in
choate r ight of dower is not subject to grant 
or to assignment: Craven v. Winter, 38-471. 

The inchoate r ight of dower does not pass 
by an assignment in bankruptcy, and a pur
chaser thereof from the assignee acquires no 
rights upon the dower interest becoming 
vested : Lucas v. Bennett, 42-703. 

E i g h t of w a y : The widow cannot, before 
her oower is assigned, maintain an action 
against a rai lway company for the value of 
her one-third interest in property conveyed by 
the husband for right of way. Whether the 
widow can claim any intere ,t in the right of 
way so conveved, quaere: Tulilev. Burlington 
& M. R. R. Co., 49-134. 

A c t i o n t o p r o t e c t i n c h o a t e r i g h t : Al
though during the life-tune of the husband 
the dower r ight is inchoate and contingent, 
yet it possesses the elements of property, and 
may be protected from fiaudulent alienation 
through the connivance of the husband: Buz-
ick v. Buzick, 44-259. 

Therefore, where the husband of plaintiff 
allowed a son bj ' a former marriage to a< quire 
a sheriff's deed upon property for much loss 
than its value, a fraudulent intent on the part 
of such son being shown, held, that the title 
of the son under the sheriff's deed, so far as 
the property exceeded the amount paid at the 
sheriff's sale, should be subject to plaintiff's 
contingent right of dower: Ibid. 

Where the wife voluntarily unites in the 
conveyance of real pioperty, and the proceeds 
are invested by the husband in other property, 
the title of which is taken in tiie name of a 
third person, the wife has no cause of action 
for the protection of her dower right: Beck v. 
Beck, 04-155. 

A c t i o n t o r e c o v e r d o w e r r i g h t : The 
widow may, as against the grantee ol the hus
band, recover her dower in land m which she 
has not relinquished dower, after she has 
made demand thereof, and may recover rents 
and proiits for the t ime subsequent to making 
demand, and within six .years prior to the 
bunging of su i t : O'Ferrall v. Simplot, 4-381. 

The dower r ight is such an interest tha t it 
may be recovered in a rea] action: Rice v. Nel
son. 27-148; Huston v. Seeley, 27-183, 197. 

I n c r e a s e of v a l u e ; i m p r o v e m e n t s : In 
an action by a widow against a grantee of her 
husband, under a conveyance in which she did 
not join to release her dower, to recover her 
dower interest in the property so conveyed. 
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she can only recover her interest in the prop- There is nothing in the present s ta tu te indi-
erty without the improvements put thereon eating an intention to change the equi table 
by the grantee ; and where the grantee had in- rule announced in the case last above cited. 
creased tiie value of the property by securing When an alienation is made by the husband 
the location of a railway depot thereon at con- wi thout the wife joining therein, her r igh t is 
siderable expense, held, tha t such expense was to one-third of the property as owned and pos-
in the nature of improvements, and should bo sessed by tiie husband, and not a r ight to one-
taken into the estimate m favor of the grantee third, also, in the improvements pu t thereon 
to the extent to which it increased the value by the labor and money of one in whose prop-
of the property, not exceeding the amount er ty she has no r igh t : Pierce v. O'Brien, 29 
actually expended. (Decided under statutes Fed. Rep., 402. 
prior to the Code): Fetch v. Finch, 52-503. 

3 8 4 9 . N o t i c e . 2445. The court shall fix the time for making the ap
pointment, and direct sueh notice thereof to be given to all parties interested 
therein as it deems proper. [E., § 2429; C , '51, § 1398.] 

Where it appears tha t there was a notice, record, the judgment will not be held void in 
though it was defective or the service thereof a collateral proceeding. An error of t he cour t 
imperfect, if the court determined in favor of as to the sufficiency of notice can only be at-
its sufficiency, which fact is shown by the tacked on appeal : Shawhan v. Loffer, 24-217. 

3 6 5 0 . M a r k i n g off. 2446. The referees may employ a surveyor, if nec
essary; and they must cause the widow's share to be marked off by metes and 
bounds, and make a full report of their proceeding to the court as early as 
practicable. [R., § 2430; C , ' 5 1 , § 1399.] 

3 8 5 1 . R e p o r t . 2447. The court may require a report by such a time as 
it deems reasonable; and, if the referees fail to obey this or any other order 
of the court, it may discharge them and appoint others in their stead, and 
may impose on them the payment of all costs previously made, unless they 
show good cause to the contrary. [R., § 2431; C , '51, § 1400.] 

3 6 5 2 . C o n f i r m a t i o n ; n e w r e f e r e n c e . 2448. The court may confirm 
the report of the referees, or it may set it aside and refer the matter to the 
same or other referees, at its discretion. [E., § 2432; C , '51, § 1401.] 

Dower should be set off in specific portions w i t h a view to its being paid out of t he assets 
of real property. I t is not proper to deter- of the es ta te : Corrielv. Bronson, 6-471. 
mine simply the value of the dower interest 

8 6 5 3 . C o n c l u s i v e ; w r i t . 2449. Such confirmation, after the lapse of 
thirty days, unless appealed from according to law, shall be binding and con
clusive as to the admeasurement, and the widow may in such proceeding, 
have a writ for the possession of the land thus set apart for her. [ft., § 2433; 
C , '51. § 1402.] 

[In the printed Code the words following " may ," in the third line, are " bring suit to ob
tain possession of the land thus set apart for her ." So the section read in the Revision and in 
the bill reported by the Code commissioners, but it was amended and adopted by the legisla
ture as here printed, and so reads in the original rolls in the office of the secretary of state.] 

8 6 5 4 . "Right c o n t e s t e d . 2450. Nothing in the last section shall prevent 
any person interested from controverting the right of the widow to the share 
thus admeasured. [E., § 2434; C , ' 5 1 , f 1403.] 

3 6 5 5 . S a l e ; d i v i s i o n of p r o c e e d s . 2451. If the referees report that 
the property, or any part thereof, cannot be readily divided as above directed, 
the court may order the whole to be sold and one-third of the proceeds 
to be paid over to the widow; but such sale shall not take place, if any 
one interested to prevent it will give security to the satisfaction of the court, 
conditioned to pay the widow the appraised value of her share with ten 
per cent, interest on the same, within such reasonable time as the court may 
fix, not exceeding one year from the date of such security. If no such ar
rangement is made, the widow may keep the property by giving like security 
to pay off the claims of all others interested upon the like terms. With any 
money thus paid to her the widow may procure a homestead, v, hich shall be 
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exempt from liability for all debts from which the former homestead would 
have been exempt in her hands. And such sale shall not be ordered so long 
as those in interest shall express a contrary desire, and shall agree upon some 
mode of sharing and dividing the rents, profits, or use of such property, or 
shall consent that the court divide it by rents, profits, or use. [E., § 2478; C , 
'51, §§ 1404-6; 9 G. A., ch. 151, $ 2.] " 

3 6 5 6 . S h a r e n o t affected b y w i l l . 2452. The widow's share cannot 
be affected by any will of her husband, unless she consents thereto within six 
months after notice to her of the provisions of the will by the other parties 
interested in the estate, which consent shall be entered on the proper records 
of the circuit [district] court. [E., § 2435; C , '51, § 1407.] 

Effect of w i l l : This section applies as well 
to a will executed before marriage as to one 
executed after that t i m e : Ward v. Wolf, 56-
465. 

That this statutory provision applies also to 
the provisions of a will with reference to per
sonal property, see notes to § 3640. 

The widow's consent must be made of rec
ord withm the six months. She will not be 
bound or estopped by a wil t ing not so made 
of record: Baldozier v. Haynes, 57-683. 

The heirs have no right to rely upon such an 
agreement : Ibid. 

I t is not proper for the court, upon proof 
tha t the surviving husband or wife had knowl
edge of the will from the first, and tha t it was 
in accordance with the wish of such survivor, 
to enter an order, making of record the fact 
of consent, more than six months after the 
death of the party whose consent is thus es
tablished, to take under the will. Consent 
alone, without entry of that fact of record 
•within six months after notice of the provis
ions of the will, does not defeat the party's 
r igh ts : Houston v. Lane, 62-291. 

The fact tnat the widow, without objection, 
aflows the executor to pay out upon legacies 
such smounts as not to leave enough remain
ing in his nands to pay her distributive share 
ot the personal property, will not estop her 
fioin uLiiinmg such distributive share against 
the provisions of the will which she has ac
cepted: Linton v. Crosby, 61-401. 

The statutory provision just referred to ap
plies equally to the husband's rights under the 
will of t.ie wife as to the widow's r ight under 
the will of her husband: Shields v. Keys, 24-
298. 

Under previous statutory provisions which 
required objeeuon by the surviving hus
band or wile to prevent the dower interest 
being barred by other provisions made in the 
will, held, tna t as the will passed the title of 
the property devised to the devisee, subject to 
be diveoted by the objection of the husband 
or wife, if such party did not object, he ac
quired no interest to which the lien of a judg
ment creditor could attach, and the creditor 
could not in equity control the election of the 
surviving husband or wife with reference to 
abiding by or objecting to the wil l : Ibid. 

Under such statutory provision, held, that 
silence and lu i iu i e to perform an act of relin
quishment authorized the conclusion tha t the 
survivor accepted the provisions of the will, 
and a subsequent will made by such survivor 
could not act as a relinquishment of such pro
visions: Kyne v. Kyve, 48-21. 

The devise to the widow of all decedent's 

property will not impose upon her the neces
sity of filing an election to take under the will 
instead of taking her statutory share: Bulfer 
v. Willigrod, 71-620. 

E l e c t i o n t o a c c e p t u n d e r w i l l : The elec
tion, when once made, fixes the widow's rela
tion to the estate, and such relation cannot be 
afterwards changed: Ashloek v. Ashlock, 52-
319. 

But where the consent to the will was given 
in pursuance of an agreement whereby the 
heirs were to give her in addition certain 
other property, which agreement was not con
curred in by all the heirs as contemplated, 
held, tha t she might withdraw her consent: 
Richarl v. Richart, 30-465. 

The acceptance of the provisions of the will 
does not bar a widow's right to dower where 
such provisions are not inconsistent with her 
dower r igh t : Potter v. Worley, 57-G6. 

Where there is no express declaration in the 
will tha t a devise therein to the wife is to be in 
lieu of dower, the intention is to be deduced 
by clear and manifest implication from the 
will, founded upon the fact tha t the claim of 
dower would be inconsistent with the will, or 
so repugnant to its disposition as to disturb or 
defeat i t : Cornell v. Ham, 2-552. 

The widow mav take dower, notwithstand
ing a devi»e to her in the will, unless there be an 
express provision in the will to the contrary, 
or the claim for dower be inconsistent with, 
and will defeat some of the provisions of, the 
will: Dougherty v. Dougherty, 69-677. 

A devise to the wife will not be considered 
as in lieu of her dower unless made so by ex
press words or necessary implication. If there 
is any doubt she will not be put to an election: 
Clark v. Griffith, 4-405. 

Where there is no express declaration in the 
will, barring the widow's dower, the intention 
that the provisions of the will are in lieu of 
dower mus t be adduced by clear and manifest 
implication from the instrument itself, 
founded on the fact that the claim of dower 
would be inconsistent wi th the will, or so re
pugnant to some of its dispositions as to defeat 
t h e m : Metteer v. Wiley. 34-214. 

Therefore, held, t ha t the acceptance of the 
jjrovisions of a will by which all testator's 
real and personal property, not otherwise dis
posed of, was given to the widow for life, to 
be divided among the heirs on her death, did 
not bar dower : Ibid. 

Where a testator devised his entire property, 
real and personal, to his wife during her nat
ural life, or so long as she should remain un
married, and provided further that , in the 
event of her marrying again, her interest 
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should be restricted to her usual dower right, 
held, tha t such provision was not inconsistent 
with the right of the widow to assert her 
claim of dower in property conveyed by the 
husband before his death, and to which she 
did not relinquish her dower r igh t : Corriell v. 
Ham, 2-552. 

The election of the widow to take unde r a 
will which gives her a life estate, so long as 
she remains a widow, in all testator's property, 
with provision that at her death or marr iage 
it is to be equally divided between his heirs, 
will not defeat her right of dower: Sully v. 
Nebergall, 30-339. 

The acceptance by the widow of a bequest 
of a life estate in her husband's lands does not 
bar her right of dower: McGwire v. Brown, 
41- 650; Blair v. Wilson, 57-177; Dougherty v. 
Dangherty, 69-677. 

Therefore, held, tha t a bequest to the widow 
of all testator's real property not otherwise 
disposed of, during the period of her widow
hood, and in the event of her remarriage to take 
the course prescribed by law, did not defeat 
her dower right, and upon remarriage she 
might still claim such interest as she w.ould 
have had without the wil l : McGuire v. Brown, 
41-650. 

A will giving the wife one-third of testator's 
real estate, and directing the distribution of 
the remainder among heirs named, is not in
consistent with the widow's r ight to dower : 
Watrous v. Winn, 37-72. 

The bequest to the wife of one-third of tes
tator's estate, consisting entirely of personalty, 
is not inconsistent with her right to a distrib
utive share in the estate, and she is not re
quired to elect: In re Estate of Blaney, 73-
113. 

Where a wife entered into an agreement, 
upon consideration to be paid, to release the 
dower interest in certain lands of her hus
band, and received a portion of such consid
eration before his death, and afterwards filed 
a claim against his estate for the balance, 

Upon the death of the ancestor his real 
estate descends at once to his heirs, who may 
alien the same, subject to its liability for t he 
payment of debts. The heirs are bound to pay 
taxes, and are entitled to possession and the 
rents and profits, and if the administrator re
ceive them he is individually liable for t hem 
to the heirs or their assignees: Poverty v. 
Woodward, 16-1. 

The heirs take the property as tenants in 
common: Peters v. Jones, 35-512. 

Tin; possession of the heirs follows tha t of 
the ancestor, and the former cannot mainta in 
trespass against one who enters the land and 
cairies away logs which he has purchased 
from the ancestor: Morgan v. Corbin, 21-117. 

"Where a party claims as heir, he must first 
establish affirmatively his relation wi th de
ceased, and second, negatively, tha t no other 

held, tha t she thereby elected to accept the 
provisions of her husband's will based upon 
such agreement , and could not claim dower 
interest in the lands released: Stoddard v. 
Cuteompt, 41-329. 

Under certain facts, the provisions of a will 
were held to be inconsistent w i t h widow's 
dower r igh t : Cain v. Cain. 23-31. 

A devise of property to the wife in t r u s t for 
the children and not for her own benefit is not 
inconsistent wi tn her r ight of dower : Rittgers 
v. Rittgers, 56-218. 

Where the will gave to the wife cer ta in real 
property to be held by her in t rus t for minor 
children, the proceeds arising therefrom to be 
appropriated for their care and benefit, and 
each of them to have an equal share on arriv
ing at majority, other property being given to 
the wife, held, tha t the provision as to t he dis
position of the property left in t rus t for t he 
children indicated the intention t h a t dower 
should not be allowed out of such property, 
and tha t therefore the provisions of t h e will 
must be considered as in lieu of dower, and 
the wife, having accepted the provisions of the 
will and elected to retain them, could not 
claim dower : Van Guilder v. Justice, 56-669. 

Where a will gave certain specific prop
erty to the widow and made distr ibution of 
the entire remaining property of testator , 
held, tha t the provision for the widow mus t 
be considered in lieu of dower : Snyder v. Mil
ler, 67-261. 

Under the provisions of a par t icular will, 
held, ttiat a devise to the wife mus t be consid
ered as in lieu of dower : Severson v. Severson, 
68-656. 

Where the widow elects to take her dis
tr ibut ive share, including the homestead, in
stead of the provisions made for her in the 
will, the devisee of the homestead wdrose 
devise is thus defeated cannot recover its 
value from the es ta te : Gainer v. Gates, 73 -
149. 

descendant exists to impede the descent to 
h i m : Anson v. Stein, 6-150. 

During the brief period elapsing between an 
injury, and death resulting therefrom, an in
ju red person may take by inheritance. If a 
person weaker than he has been involved in 
the same catastrophe and has lost his life by 
t he same means, the law will, in the absence 
of proof as to such question, presume tha t he 
survived the weaker individual and dur ing 
the interval was vested with a perfect r ight to 
such property, which will be disposed of ac-
corrlingly. (Overruling Sherman v. Western 
Stage Co., 24-515): Kellow v. Central Iowa R 
Co., 68-470. 

A conveyance by a deed covenanting to 
stand seized to uses, where the use is executed, 
conveys an inheritable es ta te : Pierson v. Arm
strong, 1-282. 

DESCENT. 

8657. To decedent 's chi ldren. 2453. Subject to the rights and charges 
hereinbefore contemplated, the remaining estate of which the decedent died 
seized, shall, in the absence of other arrangements by will, descend in equal 
shares to his children. [E., § 2436; C, '51, § 1408.] 
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An adopted child inherits from its natural 
parents as well as from its parents by adop
tion : Wagner v. Varner, 50-532. 

The court does not say, even by way of 
dictum, that foster-parents wifl inherit l rom 
adopted children, under the rule of inheritance 
directing the descent of adopted children to 
antt through their natural parents: Burger v. 
Frakes, 67-460. 

Where , by a special act of another state, the 
adoption of a child was authorized, and if was 
declared that such child should inherit from 
the adopting parents, or either of them, as if 
she were their legitimate child, held, that such 
adopted child did not thereby become entitled 
to inherit property situated in this state, left 
by the father of her adopting father, dying in 

3658. Share of deceased child. 
dead, the heirs of such child shall inherit his share in accordance with the 
rules herein prescribed in the same manner as though such child had outlived 
his parents. [E., § 2437; C , '51, § 1409.] 

The mother of a child which dies while 
both its parents are living, cannot, upon the 
death of its father, claim any share in bis es
ta te as heir of such child: McMenomy v. 
McMenomy, 22-148; Journetl v. Leighton, 49-
601. And see Will of Overdieck. 50-244 (con
struing § 3537). 

So, when a devisee dies before the testator, 
the devise will pass to his brother, but not to his 
widow, under the statutory provision just re
ferred t o : Blackman v. Wadsworth, 05-80. 

this state after having survived such adopting 
parents : Estate of Sunderland, 60-732. 

Where, under a will, realty is to take one 
direction and peisonalty anotl er, it may be 
that land directed to be sold is to be regarded 
as personalty in the sense that the proceeds of 
it when sold are to take the direction of per
sonalty, but where there is no such provision 
the party whose interest attaches to the kind at 
the death of the testator, and who is not di
vested until he parts with it by his own act, 
is considered as owner of the rea l ty : Hadley 
v. Stuart, 62-267. 

Degrees of relationship are to be computed 
according to the rule of the civil law. (§ 49, 
11 24): Martindale v. Kendrick, 4 G. Gr., 307. 

2454. If any one of his children be 

Where, at the t ime of decedent's death, his 
son was already deceased, held, that the 
widow of such son could not claim any inter
est in the estate by inheritance from a child of 
herself and such deceased son, said child hav
ing survived its father, but having died with
out issue before the death ot its grandfather. 
The statute only provides for inheritance by 
the parents of the estate of a child dying with
out issue: Leonard v. Lining, 57-648. 

Section applied: MoGuire v. Brown, 41-650. 

3 6 5 9 . W i f e a n d p a r e n t s . 2455. If the intestate leave no issue, the one-
half of his estate shall go to h :s parents and the other half to his wife; if he 
leaves no wife, the portion which would have gone to her shall go to his 
parents. [E., § 2495; C , '51, § 1410.] 

The distributive share which may thus be 
held free from debts is limited to one-third. 
The additional interest making the one-half 
which the surviving husband or wife may 
take as heir in the absence of issue is not ex
empt from indebtedness of decedent: Smith 
v. Zuckmeyer, 53-14. 

The excess of over one-third which the sur
viving husband or wife may take, in the ab
sence of issue, is subject to other disposition 
of the property made by will: Ibid. ; Clark v. 
Griffith, 4-405; Dobson v. Dobson, 30-410; 
Linton v. Crosby, 54-478. 

If one-third of the real property of decedent 
has been set apart to his widow as dower, she 
is, in the absence of issue, further entitled by 
s ta tute to one fourth of the remainder : Ral
ston v. Ralston, 3 G. Gr., 535. 

This provision applies only in the distribu
tion of the estate of an intestate, and not 
where the property is otherwise disposed of by 
wil l : Claik v. Griffith, 4-405; Dobson v. Dob
son, 30-410. 

The one-half given to the wife in cases here 
contemplated is inclusive of her one-third or 
dower interest: Burns v. Keas, 21-257; Nicho
las v. Purczell, 21-265; McGuire v. Brown, 4 1 -
650. 

3 6 6 0 . S u r v i v i n g p a r e n t . 2456. If one of his parents be dead, the por
tion which would have gone to such deceased parent shall go to the surviving 
parent, including the portion which would have belonged to the intestate's 
wife, had she been living. [E., § 2496; C , '51, § 1411.] 

3 6 6 1 . H e i r s of p a r e n t s . 2457. If both parents be dead, the portion 
which would have fallen to their share by the above rules, shall be disposed 
of in the same manner as if they had outlived the intestate and died in the 
possession and ownership of the portion thus falling to their share, and so on 
through ascending ancestors and their issue. [E., § 2497.] 

Where an owner of property died, leaving Where both parents die before intestate's 
neither issue, wife nor parents living, held, decease the property is to descend as though 
tha t his step-mother, surviving him, was on- both had outlived the intestate and died al-
ti t led to one-sixth of his property: Moore v. ready in the possession and ownership of the 
Weaver, 53-11. portion falling to their respective shares : 
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Bassil v. Loffer, 38-451; Neeleyv. Wise. 44-544. which would have been made b y l a w . The 
And see MeGiiire v. Brown, 41-650. persons entitled to distributive shares in de-

Where intestate dies without issue, and his cedent's estate take from him directly, and 
parents are boUi dead, it is immaterial which not through the parent, the supposition tha t 
died first, and it is immaterial whether such such parent died in possession of the property 
parents, or either of them, made any disposi- being merely for the purpose of de termining 
tion of their property by will other than tha t the descent: Lash v. Lash, 57-88. 

3 6 6 2 . W i f e a n d h e r h e i r s . 2458. If heirs are not thus found, the por
tion uninherited shall go to the wife of the intestate, or to her heirs if dead, 
according to like rules; and if he has had more than one wife who either died 
or survived in lawful wedlock, it shall be equally divided between the one who 
is living and the heirs of those who are dead, or between the heirs of all, if all 
are dead, such heirs taking by right of representation, [E., § 2439; C , '51, 
§ 1413.] 

3 6 6 3 . A d v a n c e m e n t . 2459. Property given by an intestate by way of 
advancement to an heir, shall be considered part of the estate so far as regards 
the division and distribution thereof, and shall be taken by such heir towards 
his share of the estate at what it would now be worth if in the condition in 
which it was so given to him. But, if such advancement exceeds the amount 
to which he would be entitled, he cannot be required to refund any portion 
thereof. [E., §§ 2445-6; 0., '51, §§ 1419-20.] 

An advancement is an irrevocable gift in of present advancement of property to them, 
anticipation of the share of the heir in the es- by which they release all interest in his estate, 
t a t e : In re Estate of Lyon, 70-375; In re Will should he die wi thout mak ing a will, and 
of Miller, 73-118. agree in no case to claim anyth ing more from 

Such advancement creates no right of prop- his estate, will be binding upon t h e m in the 
erty in the estate, and cannot be regarded in distribution of his estate, and cannot be varied 
making distribution under § 3640, and the by parol evidence: Jones v. Jones, 46-466. 
share of the widow is not increased by reason In a particular case, held, t ha t the evidence 
of i t : In re Will of Miller, 73-118. established advancements to heirs such as to 

The rule that advancements made to an heir defeat their claim to share in the intestate 's 
are to be brought into hotchpot is not appli- real proper ty: Ramsey v. Abrams, 58-512. 
cable to a case where there is a will under Declarations made by the decedent to t he 
which the heir is a residuary legatee; the rule effect tha t a conveyance to his son was not 
applies to intestate, or possibly to partially in- made by way of advancement is competent 
testate, estates only: In re Estate of Lyon, 70- evidence in an action by such son against the 
375. other heirs of decedent to recover his interest 

A contract during the life of decedent, in the es ta te : Middleton v. Middleton, 81-151. 
made by his prospective heirs in consideration 

LAND PATENTED TO PERSON DECEASED. 

3664. Tit le i n u r e s . 17 G. A., ch. 33, § 1. Where patents have been made, 
or may be issued in pursuance of any law of the state of Iowa, to a person who 
had died, or who hereafter dies before the date of such patent, the title to the 
land designated therein shall inure to, and become vested in the heirs, devisees 
or assignees of such deceased patentee, as if the patent had issued to the de
ceased person during life. 

ESCHEAT. 

3665. W h e n n o he irs . 2460. If there be property remaining unin
herited, it shall escheat to the state. [E., § 2446; C , '51, §*1414.] * 

Where proceedings were brought by the and to release the interest of the state in the 
attorney-general to recover for the state land property to the parties claiming adversely: 
claimed as an escheat, held, tha t the legisla- State ex rel. v. Tilghman, 14-474. 
ture had power to order the proceedings abated 

3 6 6 6 . D u t y of c lerk. 2461. When the judge or clerk has reason to be
lieve that any property within the county should, by law, escheat to the state, 
he must forthwith inform the auditor of state thereof, and must also ap
point some suitable person administrator to take charge of the property, unless 
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an executor or administrator has already been appointed for that purpose in 
some county in the state. [E., § 2468; 0., '51, § 1443.] 

3 6 6 7 . N o t i c e . 2462. The administrator must give such notice of the 
death of the deceased, and the amount and kind of property left by him within 
this state, as, in the opinion of the clerk or judge appointing him, will be best 
calculated to notify those interested or supposed to be interested in the prop
erty. [E., § 2469; C , '51, § 1444.] 

3 6 6 8 . S a l e ; p r o c e e d s . 2463. If, within six months from the giving of 
such notice no claimant thereof appears, such property may be sold and the 
money appropriated by the administrator tor the benefit or the school fund, 
under the direction of the auditor of state; and such sale shall be conducted 
and the proceeds thereof treated like those of other school lands. [E., § 2470; 
0., '51, g 1445.] 

3 6 6 9 . P a y m e n t t o p e r s o n e n t i t l e d . 2464. The money, or any portion 
thereof, shall be paid over to any one who shows himself entitled thereto 
within ton years after the sale'of the property, or the appropriation of the 
money as an escheat, but not afterwards. [E., § 2471; C , '51, § 1446.] 

ILLEGITIMATE CHILDREN. 

3 6 7 0 . I n h e r i t f r o m m o t h e r . 2465. Illegitimate children inherit from 
the mother, and the mother from the children. [E., § 2441; C , '51, § 1415.] 

An illegitimate child will inherit anything marr iage, to rebut the presumption of legiti-
coming to the mother by descent, even though macy of a child begotten before and born after 
the mother be dead before the descent is cast : the alleged marr iage : Ibid. 
McGutre v. Brown, 41-650. A man who knows a woman married by him 

The law presumes the legitimacy of a child to be wi th child by another man at the t ime of 
born a n y t i m e during wedlock, and the issue marriage is regarded as standing i ft loco par-
of a voidable marriage are legitimate until the cutis as to such child at its birth, and as arlopt-
marriage is annulled by proper proceedings, ing it into his family. The law in such cases 
Thej ' cannot be bastardized in a collateral pro- raises a conclusive presumption that the hus-
eeeding: Niles v. Sprague, 13-198. band is the father of the iilegitimate child. 

Declarations of the parent after marriage But this'rtile would not prevail incases mvoiv-
are not competent to bastardize the issue; but iug questions of inheri tance: Slate v. Slioe-
where the question is one of inheritance, such maker, 62-343. 
declarations are admissible, as showing no 

3 6 7 1 . F r o m f a t h e r . 2466. They shall inherit from the father whenever 
the paternity is proven during the life of the father, or they have been recog
nized by him as his children, but such recognition must have been general and 
notorious or else in writing. [E., § 2442; C , '51, § 1416.] 

The recognition in wri t ing here content- upon the paternity of the child, is not sufficient 
plated need not be a formal avowal executed evidence of paternity to entitle the child to 
for the purpose of making known and perpet- inherit from the putat ive fa ther : Koon v 
uating the tact, but any recognition in writing, Mallett, 68-205. 
as by letter or otherwise, is sufficient: Crane For the purpose of inheritance, an iilegiti-
v. Crane, 31-296. mate child, when recognized by its father, 

Evidence m a particular case held sufficient stands on preciseiy the same footing as if it 
to show that decedent was the father of iile- were legitimate, and the birth of such a child 
git imate children, and that he recognized them and its recognition revoke a prior will in the 
in such a general and notorious manner as to same manner as the subsequent birth of a 
entitle them to inherit from h im: Blair v. legitimate child: Milburn v. Milburn, 60-411. 
Howell, 68-6 J 9. A recognition made before the adoption in 

jk verdict for plaintiff in an action for seduc- the Code of "51 of the statutory provision above 
tion in which damages are sought by reason referred to will not entitle the illegitimate 
of defendant being the father of plaintiff's child to inheri t under tha t provision: Uartin-
child, such verdict not being necessarily based ger v. Ferring, 24 Fed. Bep., 15. 

3 6 7 2 . F a t h e r f r o m ch i ld . 2J67. Under such circumstances, if the rec
ognition of relationship has been mutual, the father may inherit from his ille
gitimate children. [E., g 2443; C , '51, § 1417.] 

3 6 7 3 . R u l e i n s u c h ca se s . 2468. But in thus inheriting from an illegiti
mate child, the rule above established must be inverted so that the mother and 
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her heirs take preference of the father and his heirs, the father having the 
same right of inheritance in regard to an illegitimate child that the mother 
lias in regard to one that is legitimate. [R., §2444; C , '51, § 1418.] 

This section is probably retained by mistake, 
*es it has no meaning where it stands. I t is 
Mis t ica l with § 1418 of the Code of '51, where 
the words " the ride above established" refer 
to the rule provided by §g 1410 and 1411, of 
that Code, as to inheritance by parents of a 
decedent leaving no issue. These two sections 

were repealed by 7 G. A., ch. 63, and other 
sections adopted which rendered this section 
meaningless even in its original place, m u c h 
more so here. For the provisions now stand
ing in place of §§ 1410 and 1411 of Code of 
'51, see §§ 3659-3661. 

C H A P T E R 5. 

OF ACCOUNTING AND MISCELLANEOUS PEOVISIONS. 

3 6 7 4 . T i m e of. 2469. On the expiration of six and within seven months 
from the first publication of notice of his appointment, and sooner if required 
by the court, the executor shall render ids account to the court, showing the 
then condition of the estate, its debts and effects, and the amount of money 
received, and, if any received, what disposition has been made of it by him. 
And, from time to time as may be convenient, and as may be required by the 
court, he shall render further accounts until the estate is finally settled. And 
such final settlement shall be made within three years, unless otherwise ordered 
by the court. Such accounts shall embrace all matters directed by the court 
and pertinent to the subject. [II., §§ 2447-8; C , '51, §§ 1422-3.] 

A court of equity will not review or correct 
the acts of an administrator while administra
tion is pending in a probate court. The ad
ministrator must be held accountable to the 
court from which his letters issued, and where 
his bond is, and no other: Hulion v. Laws, 
55-710. 

Where an administrator dies, a new admin
istrator should be appointed in his place and 
an administrator should be appointed over his 
estate. The estate of the deceased adminis
t rator should be settled by his administrator, 
and tha t of the original decedent by the new 
adminis t rator : Ibid. 

Under a prior statutory provision relat ing 
to the powers of a county judge with refer
ence to estates, held, t ha t such judge had au
thori ty to receive money paid by an executor 
upon claims filed and allowed against the es
tate, and that upon such payment by the exec
utor to the county judge, the executor was 
discharged from liability. Also, held, tha t no 
wri t ten order for payment need be made by 
the county judge to authorize such payment 
to be made to h i m : Doogan v. Elliott, 43-342. 

An allegation that the executor has induced 
the guardian to make false charges m the 
guardian 's account, of which the executor re
ceived the benefit, will not be suliicient ground 

for setting aside such executor 's accounts and 
holding him liable for such fraudulent charges. 
His liabimry, if any, will be individual and 
not as executor: Estate of Berryhill, 61-315. 

The pjoper time to contest the propriety of 
allowing items of expense by the administra
tor is when the report is approved, unless it 
is opened by proper showing within three 
mon ths : Ashtonr. Miles, 49-564. 

Where an executor was ordered to pay to 
the widow her distributive share, and, in ap
parent defiance of the citations issued by the 
court from t ime to t ime, he failed to account, 
held, tha t it was proper to charge him not 
only wi th six per cent, interest on the money 
due at the t ime ol the order, but wi th the ad
ditional sums received by h im al ter the o rder : 
Huey v. Huey. 26-525. 

Where an adminis trator failed to properly 
account for notes and moneys coming into his 
hands, held., that it would be presumed tha t 
while he held the notes they were drawing the 
highest customary interest, to wit, ten per 
cent., and tha t he should bo charged with six 
per cent, interest, compounded annual ly, on 
monevs received: Lommen v. Tobiason, 52-
665. 

As to liability of administrator personally 
and on his bond, see notes to § 3563. 

3 6 7 5 . E x a m i n a t i o n of e x e c u t o r . 2470. The executor may be exam
ined under oath by the court, upon any matters relating to his accounts when 
the vouchers and proofs in relation thereto are not sufficiently full and satis
factory. IE., § 2440; 0 . , ' 51 , § 1424.] 

3 6 7 6 . A p p r a i s e d p r i c e . 2471. He must account for all the property 
inventoried at the price at which it was appraised, as well as for all other 

VOL. I —61 



96i PRIVATE LAW. [CODE, g§ 2472-2476. 

property which has come into his hands belonging to the estate. [E., § 2450; 
C , '51, § 1425.] 

3 6 7 7 . P r e s u m p t i o n . 2472. The appraisement is only presumptive evi
dence of the value of an article, and shall be so regarded, either for or against 
the executor. [E., § 2451; C , '51, § 1426.] 

3 6 7 8 . P r o f i t a n d loss . 2473. He shall derive no profit from the sale of 
property for a higher price than the appraisement, nor is he chargeable with 
any loss occurring without any fault of his own. [E., § 2452; C , '51, § 1427.] 

3 6 7 9 . M i s t a k e s c o r r e c t e d . 2474. Mistakes in settlement may be cor
rected at any time before final settlement and discharge of the executor, and 
even after that time on showing such grounds for relief in equity as will jus
tify the interference of the court. [E., § 2457; C , '51, § 1430.] 

3 6 8 0 . S e t t l e m e n t c o n t e s t e d . 2475. Any person interested in the estate 
may attend upon the settlement of accounts by the executor and contest the 
same. Accounts settled in the absence of any person adversely interested and 
without notice to him, may be opened within three months on his application. 
[E., §2456; C , '51, § 1431.J 

[As to approval by the clerk of intermediate accounts and reports, see §§ 245-247.] 

Settlements made by the court wi th the ex
ecutor must stand unti l impeached by evi
dence of fraud or mistake. Where the estate 
remains unsettled, and the executor has not 
been discharged, mistakes which have oc
curred may be corrected by proper action upon 
the final set t lement: Cowins v. Tool, 36-82. 

Unti l the discharge of the administrator, 
a party interested is not concluded by yearly 
settlements made in his absence and without 
notice, even though he has failed to appeal 
therefrom. In such case he may bring action 
upon the bond: Clark v. Cress, 20-50. 

There is no provision for making persons 
interested parties to the settlement, nor for 
requir ing notice of the proceedings to be given 
them. The final settlement and order of dis
charge may be made in their absence and 
wi thout notice to them, and when so made it 
will doubtless have the force of a judgment in 
so far that it cannot be questioned in any 
mere collateral proceeding; but, like any other 
judgment or order, it may be amended or set 
aside entirely for any sufficient cause upon 
timely and appropriate proceedings: Arnold 
v. Spates, 65-570, 

Tne provision as to the t ime within which 
the settlement may be opened is not appli-
caole to a case where it is claimed that the ad
ministrator, by fraud or mistake, has omitted 
to account tor a pot tion of the es ta te : Ibid. 

In the absence of fraud, mistake or other 
grountls of equitable relief, a settlement made 
even in the aosence of persons adversely inter
ested cannot be set aside al ter the expiration 
of the three months allowed by s ta tu te : Pat
terson v. Bell, 25-149. 

A party seeking to avail himself of mistake 
or i r aud for setting aside the settlement after 
the expiration of the period specified by stat-

36S1. Discharge. 2476. 
shall be entered discharging 
[E., §2459; C , ' 5 1 , § 1434.J 

[As to deposit of funds with clerk, and final discharge, see §§ 342-344.] 
The order of discharge may properly be further duty touching the debts of the estate, 

made when the administrator is relieved from and it has been properly found that he has ac

ute must allege sufficient reasons for not 
availing him»cll of those provisions for open
ing up the set t lement; and if he seeks equi
table relief on the ground of fraud, must set 
forth the fraudulent acts complained of, and 
show how he was deceived and misled thereby: 
Kows v. Mower y, 57-20. 

Orders of court approving progressive re
ports must be regarded as correct, and it is 
incumbent on the heirs at tacking the reports 
to show that they were incorrect and fraudu
lent, if so claimed: In re Heath's Estate, 
58-36. 

Equitable relief in case of fraud or mistake 
is not limited to the time within which an ap
plication may be made to have a settlement and 
discharge set aside: Arnold v. Spates, 65-570. 

Settlement by an administrator with the 
probate court in which items of account are 
allowed cannot be collaterally assailed: Har-
linv. Stevenson, 30-371. 

Where a creditor has filed his claim and 
allowed the estate to bo settled up and the ad
ministrator discharged, he cannot afterward, 
in an action against such administrator or 
heirs, subject to the payment of his claim 
pioperty which he insists was fraudulently 
conveyed by decedent in his life-time to such 
heirs for the purpose of defeating it. As he 
might, by proper proceedings, have had such 
property subjected to the payment of his 
claim during the administration, he cannot, 
after the estate has been settled, open up the 
settlement for that purpose. The settlement 
and discharge of the administrator is an ad
judication not only tha t he has accounted for 
all property which came into his hands, but 
also that the estate has been properly admin
istered upon: Daniels v. Smith, 58-577. 

Upon final settlement by the executor, an order 
him from farther duties and responsibilities. 
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counted for the assets of the estate that were ceipts of the distributees or their assignees, 
at any time under his control, al though the given by them for amounts found due them 
estate is not j e t finally settled: Crossan i\ respectively upon a final accounting, and no 
MeCrary, 37-684. application is made to set aside the discharge 

Where an administrator is discharged by a within the t ime allowed, the persons receipt-
court of competent jurisdiction, the burden of ing must be deemed to have acquiesced in the 
proof is upon the party seeking to hold h im order of receipting and final discharge, and 
liable for errors or frauds in his accounts: Read to be concluded the reby : Diehl v. Miller, 56-
v. Howe, 39-553. 313. 

II an order of discharge is based upon re-

3 6 8 2 . J u d g m e n t ; e x e c u t i o n . 2477. If judgment be rendered against 
an executor for costs in any suit prosecuted or defended by him in that ca
pacity, execution shall be awarded against him as for his own debt, if it appear 
to the court that such suit was prosecuted or defended without reasonable 
cause. In other cases the execution shall be awarded against him in his rep
resentative capacity only. [E., § 2458; C , '51, § 1433.] 

[As to judgmen t and execution against the executor, see notes to § 3566.] 

3 6 8 3 . R e c e i p t s b y one e x e c u t o r . 2478. One of several executors may 
receive and receipt for money. Such receipt shall be given by him in his own 
name only, and he must individually account for all the money thus received 
and receipted for by himself; and this shall not charge his co-executor, except 
so far as it can be shown to have come into his hands. [E., § 2467; C , '51, 
§ 1*42.] 

L. and S. qualified as executors and went to transferred to the other 's credit. S. accounted 
the bank where decedent had money deposited for his half, but L. failed to do so. Later, an 
and gave a joint receipt for the whole amount account was i led by them as executors, m 
and directed the bank to pass one-half of said which they charged themselves wi th the en-
sum to the credit of each, which was done, t i re sum. As to the liability of S. for t he share 
The money was never drawn from the bank credited to L.'s account, the supreme court 
and neither party had any actual possession, were equally divided: Nettman v. Scnramm, 
control or custody of the one-half thereof 23-521. 

3 6 8 4 . N o t i c e affecting e x e c u t o r . 2479. Whenever the court shall 
make an order affecting an executor, and such order cannot be personally 
served upon him, service of such order may be made by publication of a notice, 
stating the substance thereof, in some weekly newspaper published in the 
county where such order was made, for four weeks in succession. [E., § 2474. j 

[As to notice, see § 3639.] 

3 6 8 5 . P u b l i c a t i o n . 2480. When there is no newspaper published in such 
county, then said notice may be published in the newspaper published nearest 
to the county seat of the county in which said order is made, which publica
tion may be proved as required in like cases in the court. [E., § 2475.J 

3 6 8 6 . Effect . 2481. Service made as above shall be as effectual as if 
personally served, and suits and proceedings may be prosecuted or commenced, 
had and maintained, m ail respects as if such notice or notices, order or orders, 
had been personally served. [E., § 2476.] 

3 6 8 7 . F a i l u r e t o a c c o u n t . 2482. Any executor failing to account, upon 
being required to do so by the court, or as he is required to do by Jaw, shall, 
for every such failure, forfeit one hundred dollars, to be recovered in a civil 
action on his bond lor the benefit of the estate, bv any one interested therein. 
[E., §2453; C , ' 5 1 , § 1428.] 

3 6 8 8 . E x e c u t o r of e x e c u t o r . 2483. An executor has no authority to 
act m a matter wherein his principal was merely executor or trustee, [It., 
§2463; C , '51, § 1438.J 

3 6 8 9 . E x e c u t o r s i n t h e i r o w n w r o n g . 2484. Any person who, with
out being regularly appointed an executor, intermeddles with the propert}* of 
a deceased person," is responsible to the regular executor when appointed, for 
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the value of all property taken or received by him, and for all damages caused 
by his acts to the estate of the deceased, but his liability extends no farther. 
[E., § 2464; C , '51, § 1439.] 

The wife cannot, by the purchase of prop
erty with the money of her deceased husband, 
become entitled to such propert}7, even to the 
extent to which she is entitled to share in his 
estate, but will hold the property in t rus t : 
Clausseu v. La Franz, 1-226. 

Although the widow or heir is entitled to a 
definite and determined portion of decedent's 
property, yet neither can take the property of 
decedent and invest it and appropriate the 
proceeds: Schaffner v. Grutzmacher, 6-137. 

When in such case the widow assumes to 
administer without right, she cannot take 
credit for tha t which, under a regular admin
istration, might have been her own. The por
tion which would ha re been hers individually, 
but which is so mingled with the property of 
the heirs that it cannot be distinguished, can
not be detained by her as against her heirs as 
a lien against the property purchased by the 
proceeds of the estate: Ibid. 

A person who has been acting as agent of 
decedent during his life-time has no authori ty 
after his death to use funds remaining in his 
hands in payment of claims against the estate, 
and will be accountable for funds so used. 
Even if this were not so, he would not be al
lowed to escape liabilitj' for money used, un
less if were afHrmatn efy shown that the 
amounts were correct: Crispin v. Winklevian, 
57-523. 

Where the widow and heirs have appropri
ated personal property in the purchase and 

3 6 8 0 . A c t i o n a g a i n s t h e i r s o r d e v i s e e s . 2485. In an action against 
the heirs and devisees, where the judgment is to be against them in propor
tion to the respective amounts received by them from the estate, costs awarded 
against them shall be in like proportion. [E., § 2465; C , '51, § 1440.] 

3 6 9 1 . T e n d e r . 2486. In such cases, any one may tender the amount due 
from him to the plaintiff, which shall have the same effect, as far as he is con
cerned, as though he was the sole defendant. [E., § 2466; C , '51, § 1441.J 

3 8 9 2 . Specific p e r f o r m a n c e . 2487. When a person under such obliga
tion to convey real estate as might have been enforced against him if living, 
dies before making such conveyance, the court may enforce a specific per
formance of such contract by the executor, and require him to execute the 
conveyance accordingly. [It., § 2460; C , '51, § 1435.] 

This provision is simply permissive. With- I t is not necessary in a proceeding under this 
out it, an action against the executor would statutory provision that the heirs should join 
have been improper; but the action may still in the conveyance in order to pass a good t i t le : 
be brought, as formerly, against the heirs Fulwider v. Peterkin, 2 Gr. Gr., 522. 
a lone: J add v. Mosely, 30-423. 

3 6 9 3 . W h o m a d e p a r t i e s . 2488. It is not necessary to make any other 
than the executor party defendant to such proceedings in the first instance; 
but the court, in its discretion, may direct other persons interested to be made 
parties, and may cause them to be notified thereof in such manner as the court 
may deem expedient. Heirs and devisees may, on their own motion, at any 
time be made defendants. [E., § 2461; C , '51, § 1436.J 

3 6 9 4 . C o n s i d e r e d a s o n e p e r s o n . 2489. Tn an action against several 
executors they are considered one person, and judgment may be taken and 
execution issued against ail as such, although only part were duly served with 
notice. [It., § 2462; C , '51, § 1437.] 

improvement of land they become liable as 
administrators de son tort in an action by a 
creditor to the extent of the X'alue of the prop
erty coming into their hands, and the funds 
thus improperly appropriated may be pursued 
into the property purchased therewith, subject 
to the payment of the debts of the estate: Mad
ison v. Shockley, 41-451. 

The intermeddler is liable to an action by a 
creditor of the estate, as well as by the regu
larly appointed executor. The last clause of 
this section is only intended as limiting the 
amount of liability in such case: Elder v. Lit
tler, 15-65. 

A person in possession of property under 
color of title cannot be regarded as an execu
tor de son tort, nor will the intermeddling 
with the lands of deceased charge a peison as 
executor in his own wrong, because such in
terference is a wrong done to the heirs or dev
isees: Claussen v. Lafrenz, 4 G. Gr., 224. 

Acts of defendant in dealing with property 
of the estate held not to have resulted in dam
age, and therefore not such as to render de
fendant liable to more than nominal damages: 
Port man v. Klemish, 54-198. 

An agent with whom notes are left for col
lection by decedent in his life-time does not 
become liable as executor in his own wrong 
for failure to turn over eaul notes to a foreign 
administrator without demand having been 
made for the same: Darrv. Dorr, 59-81. 
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EECOBDS OF CLEBK. 

3695. I n p r o b a t e mat ters . 2490. The clerk shall keep a record, addi
tional to the other records required by law, showing as follows: 

1. The name of every deceased person whose estate is administered, and 
who died seized of any real estate situate within the county, and the date of 
his death; 

2. The names of all the heirs at law, and widow of such deceased person, 
and the ages and places of residence of such heirs so far as the same can be 
ascertained; 

3. A note of every sale of real estate made under the order of the court, 
with a reference to the volume and page of the court record, where a complete 
record thereof may be found. [9 Gr. A., ch. 71, § l.J 

3696. L i s t of h e i r s . 2491. In order to ascertain the facts required to be 
stated in such record, the clerk may require each executor or administrator 
to furnish him with a list of the names, ages, and place of residence of the 
heirs, which list shall be sworn to by the executor; but if such executor shall 
certify under oath that there are no heirs, or that, after using due diligence, 
he has been unable to ascertain their names, ages, or residence, the clerk shall 
make an entry in the record accordingly. If deemed necessary, the clerk 
may examine the county records to ascertain whether any deceased person 
died seized of any real estate, and he shall be allowed such fee therefor as 
may be fixed by the court. [Same, § 3.] 

[The word " any" is erroneously printed in the Code before "real estate" in next to the 
last line of the section. ] 

3697. C o m p l e t e record. 2492. In every case where a sale of real es
tate is made under the order of the court, either bjr an executor, administra
tor, or guardian, the clerk shall enter a complete record thereof in the court 
record, including complete records of all papers filed and all orders made, and 
of the deed and the approval thereof. [Same, § 2.] 

3698. B o n d record . 2493. He shall also keep a book known as " rec
ords of bonds," in which he shall record all bonds given by executors, admin
istrators, and guardians. [11 Gr. A., ch. 120. j 

COMPENSATION OF EXECUTOBS. 

3699. A m o u n t of. 2494. Executors shall be allowed the following com
mission upon the personal estate sold or distributed by them, and for the pro
ceeds of real estate sold for the payment of debts, which shall be received in 
full compensation for all their ordinary services: 

For the first one thousand dollars, the rate of five per cent.; 
For the overplus between one and five thousand dollars, a t the rate of two 

and a half per cent.; 
For the amount over five thousand dollars, a t the rate of one per cent. [E., 

§ 2454; C , '51, § 1429.] 
3700. S a m e . 2495. Such farther allowances as are just and reasonable 

may be made by the court for actual, necessary, and extraordinary expenses 
or services. [E., § 2455; C , '51, § 1430.] 

It will be presumed that compensation be- nary services, in the absence of a showing to 
yond that fixed by statute was for extraordi- the contrary: Patterson v. Bell, 25-149. 

EEMOVAL OF EXECTJTOB. 

3701. F o r w h a t causes . 2496. After letters testamentary, or of admin
istration with the will annexed, or of administration, shall have been granted 
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to any person, he may be removed whenever the interests of the estate require 
it, for any of the following causes: 

1. When by reason of age, continued sickness, imbecility of mind, change 
of residence, or any other cause, he becomes incapable of discharging his trust 
in such manner as the interest and proper management of the estate may re
quire. 

2. When any such executor or administrator shall fail or refuse to return 
inventories or accounts of sales of the estate, or to make reports of the condi
tion of the estate, or fail or refuse to comply with any order of the court; or 
fail to seasonably apply to the court for authority to sell personal or real es
tate for the payment of debts or claims against the estate, when it shall be 
necessary for him so to do; or fail or refuse to discharge any of the duties 
prescribed for him by law, or shall be guilty of any waste or maladministra
tion of the estate. 

3. Where it shall be shown to the court by his sureties that such executor 
or administrator has become, or is likely to become, insolvent, in consequence 
of which such sureties have or will suffer loss. [E., § 2338; C , '51, § 1306; 11 
Gr. A., ch. 139, § 7.J 

A party against whom an administrator is is one having a right to a benefit from the es-
proseeuting an action for damages due to the tate which will prompt him to act for the pres-
estate lias not such interest in the estate as to ervation of its assets and the increase of its 
be entitled to ask tor the removal of the ad- value: Chicago, B. & Q. R. Co. v. Gould, 64-
mimstrator . The s tatute contemplates that 343. 
the party authorized to ask for such removal 

3 7 0 2 . P e t i t i o n . 2497. Petition for the removal of executors or administra
tors, or for the purpose of acquiring additional sureties, shall be filed in the 
court from which letters were issued by any person interested in the estate. 
[11 G. A., ch. 139, § 8.] 

3 7 0 3 . Ve r i f i c a t i on . 2498. Such petition must be verified by oath, and 
shall specify the grounds of complaint. [Same, § 9.] 

3 7 0 4 . C i t a t i o n . 2499. Upon the filing of such petition, a citation shall 
issue to the person complained of, reqniring him to appear and answer the 
complaint. [Same, § 10.] 

3 7 0 5 . H o w s e r v e d . 2500. If the executor or administrator is not a res
ident of the county where such complaint is made, notice thereof shall be 
served upon him m such manner as the court or clerk mav direct. [Same, 
§ i1-] 

3 7 0 6 . P r o p e r t y d e l i v e r e d . 2501. "Upon the removal of any executor 
or administrator, he shall be required by order of the court to deliver to the 
person who may be entitled thereto, all the property in his hands or under his 
control belonging to the estate. [Same, § 13.] 

3 7 0 7 . P e n a l t y for f a i l u r e . 2502. If any executor fail or refuse to comply 
with any proper order of the court, he may be committed to the jail of the 
county until compliance is yielded. [Same, § 14.] 

3 7 0 8 . A c t s v o i d . 2503. Whenever the letters of any executor or ad
ministrator are revoked or superseded, all his authority shall cease, and all his 
acts thereafter as such shall be absolutely void. [Same, § 16.] 
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PART THIRD. 

CODE OE CIVIL PRACTICE. 

TITLE XVII. 
OF PROCEDURE IN COURTS OF ORIGINAL JURISDICTION. 

C H A P T E R 1. 

PRELIMINARY PROVISIONS. 

3 7 0 9 . R e m e d i e s c l a s sed . 2504. Eemedies in civil cases in the courts 
of this state are divided into actions and special proceedings. [E., § 2605.] 

3 7 1 0 . C iv i l a c t i o n de f ined . 2505. A civil action is a proceeding in a 
court of justice in which one party, known as the plaintiff, demands against 
another party known as the defendant, the enforcement or protection of a 
private right, or the prevention or redress of a private wrong. I t may also 
be brought for a recovery of penalty or forfeiture. [E., §§ 2606, 2609.] 

Civil actions include everything except those action pending so as to defeat the jurisdict ion 
cases which come under the criminal juris- of the district court which would otherwise 
diction of the cour t : Tomlinson v. Hammond, a t t a c h : Waples v. Marsh, 19-381. 
8-40. W h e r e a note provided for an at torney 's fee, 

The term civil action includes ordinary pro- in case action was brought thereon, held, t h a t 
ceedmgs and also proceedings in equi ty : filing the note as a claim against the estate, 
Kramer v. Rebman, 9-114. the claim being resisted, was sufficient bring-

The granting of letters of administration by ing of action to entitle plaintifl' to the at tor-
a county court held not to constitute another ney's fee: Davidson v. Vorse, 52-384. 

3 7 1 1 . S p e c i a l p r o c e e d i n g s . 2506. Every other remedy in a civil case 
is a special proceeding. [E., § 2607.] 

Proceedings to disbar an attorney are spe- As to method of t ry ing issues in special pro-
cial proceedings: State v. Clark, 46-155. ceedings, see note to § 3944. 

3 7 1 2 . F o r m of a c t i o n s . 2507. All forms of action are abolished in this 
istate; but the proceedings in a civil action may be of two kinds, ordinary or 
equitable. [E., §§ 2608, 2610.] 

All technical forms of action and of pleading proper and legi t imate : Rawsonv. Guiberson, 
are abolished: Heichew v. Hamilton, 8 G. Gr., 6-507. 
596. Under the equity procedure the distinction 

Although forms of proceedings are abolished, as to the form of stat ing an action of trespass 
yet pleas in abatement, such as to the jurisdic- and one of trespass on the case is immate r i a l : 
tion, or of another action pending, are still Brown v. Hendrickson, 69-749. 

967 



9 6 8 CODE OF CIVIL PRACTICE. [CODE, §§ 2508-2510. 

The legislature has no power to abolish the 
distinction between pleadings at law and m 
equity. Such distinction is defined and recog
nized by the constitution: Claussen v. Lafrenz, 
4 G. Gr., 224. 

By the provisions of the Code it was in
tended to assimilate and make uniform the 
procedure in all law and equity cases. The 

Under this section, held, tha t reformation 
of an instrument to correct a mistake could 
not be granted in an action at l aw: Adams v. 
Commercial Nat. Bank, 53-491. 

The provision (g 4567) allowing a nuisance 
to be abated at law does not abrogate the 
equitable remedy before existing by way of 
injunct ion: Bushnell v. Robeson, 62 "540. 

Where plaintiff has an election to bring an 
action at law or in equity, and brings it in 
equity, it is error to transfer the cause on mo
tion of the opposite pasty to the law docket: 
Gribben v. Hansen, 69-255. 

Where the prayer of a petition in an action 
i or the recovery of real property was for judg
ment establishing in plaintiff an estate in 
fee-simple in the land and giving him the im
mediate possession thereof, and determining 
and quieting the title, and for judgment of a 
specific sum, held, tha t as a judgment for 
possesion, together wi th damages for deten
tion, amounted, as between the parties, to all 
tha t was asked for m the prayer, it was not 
error to overrule a motion to transfer the 
cause to the equity docket: Byers v. Roda-
baugh, 11- 53. 

The provision that an action to foreclose a 
mortgage Bhall be by equitable proceedings 
is not in oonfl. ot with the constitution, art. i, 
§ 9, guarantying the right of trial by jury. 
Such j ight was never recognized in equity 
sui ts : State v. Orwig, 25-280; Clough v. Seay, 
49-111. 

All persons interested must be made parties 
to the proceedings before they can be affected 
by the decree: Jones v. Hartsock, 42-147, 153. 

held, that an action at law might, by con
sent ol parties, be tried in connection with 
equitable actions to enforce mechanics' hens 
against the spine defendant, and one judg
ment rendered therein adjusting all claims 
between them: Mines v. Whilebreast Coal, 
etc., Co.. 48-296. 

Under Hi'vision, § 4183, by which an action 
for a mechanic's iien was to he prosecuted as an 

changes introduced by the Code were to be 
applied equally to bo th : Shepard v. Ford, 
10-502. 

The term '" civil actions"' includes proceed
ings in equity as well as ordinary proceedings : 
Kramer v. Rebman, 9-114. 

For somewhat similar provision, see § 3850. 

Where an auxiliary injunction was issued 
to prevent garnishees from paying over money 
upon intervention under the statutory pro
visions for injunction in ordinary proceedings, 
and every is->ue made could be and was tried 
a t law, held, tha t the auxiliary injunction did 
not change the action from one by ordinary 
to one by equitable proceedings, and the court 
might try the case as an action at l aw: Pool 
v. Paul, 23-421. 

The jurisdiction of chancery has been so 
extended as to grant rehei to prevent depriva
tion of rights in connection with real estate, 
as rights to easements, and the like, without 
the allegation tha t the threatened injury 
would be irreparable: Swan v. Burlington, 
C. R. & N. R. Co., 72-650. 

Partnerships and the question of their ex
istence are mat ters of which chancery has 
jurisdiction, and it the pleadings put in issue 
the existence of the partnership, and the right 
to appropriate relief if the partnership is found 
to exist, it is not error to transier the case to 
the equity docket: McReynolds v. MeReynolds, 
74-89. 

Action on a mortgage and to recover judg
ment on the note secured thereby is not an 
improper union of legal and equitable proceed
ings: Ooo.'ey v. Hobart, 8-358. 

As to effect of bringing separate suits on the 
note and mortgage, see § 4556. 

ordinary proceeding, held, tha t subsequent in-
cumbumcers need not be made parties, and 
tha t even though not made parties they could 
not bring action to redeem, and that in such 
cases there was no equity of redemption as in 
case oi a mor tgage: State v. Eaols, 15-114; 
Shields v. Keys, 24-298, 308. 

Even if in such action there is a misjoinder 
of causes of action, objection thereto is deemed 
waived unless made as provided elsewhere in 
refeience to misjoinder of actions: Flynn v. 
Pes Moines & St. L. R. Co., 63-490. 

3 7 1 3 - Eqni+oble p r o c e e d i n g s . 2508. The plaintiff may prosecute his 
action by equitable proceedings in all cases where courts of equity, before the 
adoption of this code, had jurisdiction; and must so proceed in all cases where 
jurisdiction was exclusive. [R., § 2611.] 

8 7 1 4 . A c t i o n o n n o t e a n d mortgage . 2509. The action on a note, 
together with a mortgage or deed of trust, for the foreclosure of the same, 
shall be by equitable proceedings. An action on the bond or note alone, 
without regard therein to the mortgage or deed of trust, shall be bj ' ordinary 
proceedings. |_R., § 4-179.] 

3 7 1 5 . M e c h a n i c ' s l i en . 2510. The action for mechanic's lien shall be 
prosecuted by equitable proceedings, and therewith shall no other cause of 
action be joined. [R., § 4183; C , '51, § 985.] 
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3 7 1 6 . D i v o r c e . 2511. An action for a divorce shall be prosecuted by 
equitable proceedings, and no cause of action, save for alimony, shall be 
joined therewith. [R-> § 4184.] 

An action for divorce being equitable the parties are entitled to a tr ial de novo in t he su-
r ight to a trial by jury does not exist, and the preme cour t : Sherwood v. Sherwood, 44-192. 

8 7 1 7 . S u r e t i e s ; o c c u p y i n g c l a i m a n t s . 2512. Actions by sureties and 
by occupying claimants, and on a lost note or bond, may be by ordinary pro
ceedings. [E., § 4185.] 

Equity cannot take cognizance of an action sion. Such a case does not fall wi th in t he 
upon a note of which the defendant wrongfully reason of the rule allowing suit in equi ty upon 
and fraudulently procured and retains posses- a lost no te : Searcy v. Miller, 57-613. 

3 7 1 8 . O r d i n a r y p r o c e e d i n g s . 2513. In all other cases, except in this 
code otherwise provided, the plaintiff must prosecute his action by ordinary 
proceedings. [E., § 2612.] 

Action for writ of habeas corpus is there
fore to be tried as an ordinary action a t l aw: 
Shaw v. Nachtwey, 43-653; Drumb v. Keen, 
47-435. 

The fact that plaintiff must set out or com

pute various payments for the purpose of de
termining the amount of his cause of act ion 
will not entitle him to bring his act ion in 
equity. Such is not a case of mu tua l account . 
Upton v. Paxton, 72-295. 

3 7 1 9 . E r r o r ; effect Of. 2514. An error of the plaintiff as to the kind 
of proceedings adopted shall not cause the abatement or dismissal of the ac
tion, but merely a change into the proper proceedings, and a transfer of the 
action to the proper docket. [E.. § 2613.] 

That plaintiff has a full, speedy and com
plete remedy at law is not proper g round for 
demurrer . The remedy is by motion to have 
the action changed into the proper proceeding: 
Savery v. Browning, 18-246; Truer v. Lyile, 
20-301; Gray v. Coan, 23-344; Gibbs v. McFad
den, 39-371; Independent School Dist. v. In
dependent School Dist., 41-321. 

The fact that an action is in equity instead 
of a t law is not fatal. Defendant may have 
the action tried as an action at law, and fad
ing to avail himself of that r ight he cannot 
complain: Lewis v. Soule, 52-11. 

By agreement parties may have proceedings 
in a law action joined to and tried wi th those 
in an equitable action in which the parties are 
not the same, but the action still remains one 
at l a w : Hines v. Whilebreast Coal, etc., Co., 
48-296. 

Where an answer to a petition at law set up 
both legal and equitable defenses, and no sep
aration of the legal and equitable issues was 
had on the trial, held, on appeal, tha t it would 
bo treated as an equitable act ion: Van Orman 
v. Merrill, 27-476. 

See, also, notes to §§ 3722 and 3724. 

An action erroneously brought at law m a y 
be changed to an action in equity wi thout 
leading the cour t : Holmes v. Clark, 10-423, 
427. 

Relief will not be denied because plaintiff 
has addressed his petition to the wrong side of 
the court if he is entitled to relief: MeDole v. 
Pnrdy, 23-277. 

The fact tha t plaintiff has improperly com
menced his action by equitable proceedings, 
when it should have been by law. will not pre
vent his having an injunction under the pro
visions of the statute in such cases applicable 
to law actions: Mills v. Hamilton, 49-105. 

Objections to the jurisdiction of the court 
cannot be made on the ground that the action 
should have been brought in equity instead of 
at law. It plaintiff err in the kind of pro
ceeding's adopted, the proper remedy is a mo
tion to transfer the action to the proper 
docket: Spetman v. Gill, 74-717. 

An error in commencing an action in equity 
instead of at law, or vice versa, should be cor
rected by motion. I t is not a ground ot de
mur re r : Vonyugham v. Smith, 16-471; Brown 
v. Mallory, 26-469; Wright v. McCormick, 22-
545; Bella v. Seholle, 21-463. 

3 7 2 0 . H o w c o r r e c t e d b y pla int i f f . 2515. Such error may be corrected 
by the plaintiff without motion at any time before the defendant has an
swered, or afterwards, on motion in court. [R., § 2614.J 

3 7 2 1 . B y d e f e n d a n t . 2516. The defendant may have the correction 
made by motion at or before the filing of his answer, where it appears by the 
provisions of this code the wrong proceedings have been adopted. [E., 
§§ 2615, 2616.] 

The motion here contemplated cannot be apparent , but not taken advantage of, a t the 
made after filing an answer, nor a t the t ime t ime of filing an answer to the original peti-
of filing an answer to an amended petition, t i on : Moore v. District T'p, 28-425. 
when the fact of error in the proceedings was Where an amendment is made dur ing the 
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tr ial changing the na ture of the action, mo
tion to change the cause to the proper docket 
should then bo made, and not a motion to 
s t i ike the amendment from the files on that 
g round : Weaver v. Kmtzley, 58-193. 

Where the plaintiff has an election to bring 
an action at law or in equity and brings it in 
equity, it is error to transfer the case on the 
motion of the opposite party to the law docket: 
Gribben v. Hansen, 69-255. 

3 7 2 2 . O r d i n a r y c h a n g e d i n t o equi tab le . 2517. Where the action 
has been properly commenced by ordinary proceedings, either party shall have 
the right, by motion, to have any issue heretofore exclusively cognizable in 
equity tried in the manner hereinafter prescribed in cases of equitable pro
ceedings; and if all the issues were such as were heretofore cognizable in 
equity, though none were exclusively so, the defendant shall be entitled to 
have them all tried as in cases of equitable proceedings. [E., § 2617.] 

equitable issue by equitable proceedings such 
issue must he one heretofore exclusively cog
nizable in equity. (Decided under Revision, 
§ 2617): Walton v. Gray, 29-440. 

In a particular case, held, tha t the issues 
raised by defendant were such as to entitle 
him to have them tried in equitv: Marling v. 
Burlington, C. R. <& N. R. Co., 67-331. 

Where uaiu.e? who are made defendants in
terpose a defense that is purely equitable the 
case may properly be tried as an equitable 
action: Gresharn v. Chantry, 69-728. 

Where plaintiff seeks to recover real prop
erty m an action at law he cannot recover 
upon proof of an equitable title, and if he asks 
any equitable relief it is not error to hold his 
petition insufficient on demurrer, and it would 
be unavailing in such case to transfer the 
cause to the equity docket: Kitteringham v. 
Blair Town Lot, etc., Co., 66-280. 

As to interposing equitable defenses in an 
action at law, see note.-, to i- 3861. 

Where an answer to a petition at law set up 
both legal and equitable defenses, and no sep
aration of the legal and equitable issues was 
had on the trial, held, on appeal, that it would 
be treated as an equitable action: Van Orman 
v. Merrill, 27-476. 

The interposition of an equitable defense in 
an action a t law does not give rise to an equi
table issue unless defendant asks relief in 
equity. The issue arising upon an equitable 
defense in such action is to be tried according 
to legal and not according to equitable pro
cedure: Carey v. Gunnison, 65-702. 

The issue must be made before the transfer 
to the chancery docket can be ordered by the 
court . The discretion of the court is a legal 
one and is reviewable: Mctlenry v. Sypher, 
12-585. 

A case properly commenced by ordinary 
proceedings is not to be transferred to the 
equi ty docket on liling an answer setting up 
equitable defenses, but either party may have 
such equitable issues tried by equitable pro
ceedings : Byers v. Rodabaugh. 17-53. 

Where derendant in an action to recover 
real property brought his bill inequity, setting 
up certain equitable defenses, and asking that 
the action at law be enjoined until the deter
mination of such equitable defenses, held, tha t 
it was not necessarily an improper exercise of 
discretion to postpone the legal action: Pur-
ington v. Frank, 2-565. 

The equitable issues which either par ty 
elects to have tried by equitable proceedings 
may be, and under ordinary circumstances 
should be, first tried and settled: Hackett v. 
High, 28-539. 

Alter the equitable issues are thus tried, any 
legal issues remaining are to be disposed of in 
the manner provided for the dispoail of such 
issues: Rosierz v. Van Dam, 16-175; Van 
Orman v. Spajford, 16-186; Kramer v. Con
ger, 16-434; Corbin v. Woodbine, 33-297. 

But it is not imperative tha t the equitable 
issue be first tried. That isbue should be first 
tried which may result in rendering a further 
trial unnecessary : Morris v. Merritt, 52-496. 

To entitle a defendant to a trial of such 

3 7 2 3 . C o u r t m a y o r d e r c h a n g e . 2518. If there be more than one 
party plaintiff or defendant who fail to unite on the kind of proceeding to be 
adopted, the court, on its own motion, may direct such proceedings to be 
changed to the same extent as if the parties had united in asking that the 
same be done. 

3 7 2 4 . E r r o r s w a i v e d . 2519. An error as to the kind of proceedings 
adopted in the action is waived oy a failure to move for its correction at the 
time and in the manner prescribed in this chapter; and all errors in the de
cisions of the court are waived unless excepted to at the time, except final 
judgments and interlocutory or iinal decrees entered of record. [E., § 2619.] 

Under this section, held, that where pro
ceedings in the circuit court which should 
have been brought in probate are entitled in 
equity or at law, a motion to change to the 
proper docket is the only remedy: Ashlock v. 
Sherman, 56-311; McName v. Malvin, 56-362; 
First Nat. Bank v. Green, 59-171; Goodnow v. 
Wells, 67-654. 

Objection that the action was brought by 

the wrong kind of proceedings cannot be taken 
advantage of after j udgmen t : Hatch v. Judd, 
29-95. 

If the proper steps to effect the change are 
not taken in the court below the remedy is 
regarded as waived: Parshall v. Moody, 24-
314; Green v. Marble, 37-95; Knott v. Tincher, 
39-628. 

A par ty who fails at the proper t ime to ob-
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ject to the prosecution of an action in equity 
which should have been at law, by moving to 
transfer it to the law docket, is presumed to 
have waived objection on that ground and 
to have assented to the cause proceeding as an 
equitable action, and in such case such relief 
as equity might render in a proper case might 
be given: Richmond v Dubuque & S. C. R. 
Co , 33-422. 504. 

Where an action is improperly prosecuted 
by equitable proceedings, a failure to object 
thereto as provided in § 3721 operates as a 
waiver of a jury t r ia l : Ibid., 490. 

Generally a judgment in an equitable pro
ceeding may be sustained if objection to the 
form of proceeding has not been made in the 
manner prescribed by the statute, though 
the action should have been by ordinary pro
ceeding ; but if, upon the merits of the case, 

the relief granted would have been denied a t 
law and ought not to have been given in an 
equitable proceeding, the j u d g m e n t will not 
be sustained: Ibid., 489. 

The r ight to insist tha t equitable relief can
not be given, where the action is only for a 
judgmen t at law and is by ordinary proceed
ing, is not waived by failing to move for a 
change to the proper docket : Newman v. Cove
nant Mut. Benefit Ass'n. 72-242. 

An objection to the form or the proceeding 
cannot be first raised on appeal : Tugel v. 
Tugel, 38-349; Gould v. Hurto, 61-45. 

Error of the court in sustaining a motion to 
transfer to the equity docket will not be 
ground of reversal on appeal, where it does 
not appear tha t the party excepted to =uch ac
tion or demanded a j u ry t r i a l : State v. Craig. 
58-238. 

3 7 2 5 . U n i f o r m i t y of p r o c e d u r e . 2520. The provisions of this code 
concerning the prosecution of a civil action, apply to both kinds of proceed
ing, whether ordinary or equitable unless the contrary appears, and shall be 
followed in special proceedings not otherwise regulated so far as applicable. 
[E., §§ 2620, 4173; C , '51, § 2516.] 

Proceedings to condemn property for a work applicable in an appeal, in a proceeding to 
of internal improvement should be governed, condemn land for a r ight of w a y : Whitney v. 
as far as practicable, by the rules governing Atlantic Southern R. Co., 53-651. 
ordinary actions: Forney v. Ralls, 30-559. This provision was applied also to proceed-

Thus it was held that the provisions of the ings to disbar an a t to rney: State v. Clarke, 46-
Civil Code as to change of place of trial wore 155, 159. 

3726. Actions on judgments; when brought. 2521. No action 
shall be brought upon any judgment, against a- defendant therein, rendered 
in any court of record of this state within fifteen years after the rendition 
thereof without leave of the court for good cause shown and on notice to the 
adverse party, nor on a judgment of a justice of the peace of this state within 
eight years after the same is rendered, except in cases where the docket of the 
justice, or record of such judgment is, or shall be, lost or destroyed. 

I t is a ground of demurrer to a petition on 
such a judgment that the action appears to be 
brought within fifteen years without leave of 
court : Waits v. Everett, 47-269. 

This statutory provision affects the remedy, 
and applies to judgments rendered before as 
well as after its passage: Ibid. 

Where the record ot the judgment is lost or 
destroyed, suit thereon, even if proper, is not 
the only method for supplying such record: 
Gammon v. Knudson, 46-455. 

An action to foreclose a mortgage, given to 
secure a note which is already reduced to 
judgment , is not prohibited by the s ta tutory 
provision above referred t o : Matthews v. 
Davis, 61-225. 

Piior to the enactment of this section, held, 
tha t an action might be maintained on a domes-

3 7 2 7 . J u d g m e n t s n o t a n n u l l e d i n e q u i t y . 2522. Judgment obtained 
in an action by ordinary proceedings, shall not be annulled or modified by 
any order in an action by equitable proceedings, except for a defense which 

. has arisen or been discovered since the judgment was rendered. But such 
judgment does not prevent the recovery of any claim, though such claim might 
have been used by way of counter-claim in the action on which the judgment 
was recovered. [E., § 2621.] 

This does not prevent the issuance of an in- which is being enforced contrary to the agree-
junction against the collection of a judgment , ment of par t ies : Baker v. Redd, 44-179. 

t ic judgment while in full force, and ujwn 
which an execution might issue, in the absence 
of any legislative restr ict ion: lltompson v. 
Lee County, 22-206; Simpson v. Cochran, 
23-81. 

" There is no reason why a par ty should be 
harassed by suit after suit when one judgmen t 
can be made just as effective as a hundred :"' 
Code Com'rs' Rep., p. 74. 

The restriction here imposed is not appli
cable to actions in the federal cour t s : Phillips 
v. O'Brien County, 2 Dill., 518. 

A judgment rendered in an action on a prior 
j udgmen t is a conclusive adjudication tha t 
plaintiff is owner of such judgment , and is 
entitled to receive the whole amoun t due 
thereon: Virden v. Shepard, 72-546. 
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Judgmen t in garnishment proceedings, al- may in a subsequent action set u p and rely 
though rendered tor an amount in excess of upon equitable mat ters which would have 
garnishee's liability to judgment debtor, can- constituted an available defense in the first 
not be modified in an action in equi ty: Bur- act ion: and semble, tha t the same would be 
lington & M. R. R. Co. r- Hall, 37-620. t rue where the claim available as a defense is 

Where a defendant permits judgment to go a legal one: Fairfield v. McNany, 37-75. 
against him by default on a legal demand, he 

3 7 2 8 . D i s c o v e r y . 2523. ]Sfo action to obtain a discovery shall be brought, 
except that where any pereon or corporation is liable, either jointly or sever
ally with others by the same contract, an action ma}r be brought against any 
parties who are liable, to obtain discovery of the names and residences of the 
others who are liable. In such action, the plaintiff shall state in his petition, 
in effect, that he has used due diligence, without success, to obtain the infor
mation asked to be discovered, and that he does not believe the parties to the 
contract who are known to him have property sufficient to satisfy his claim. 
The petition shall be verified, and the cost of such action shall be paid by the 
plaintiff, unless the discovery be resisted. [E., § 4127.] 

Equity will not take jurisdiction of a case 
on the ground of discovery, if it be not shown 
tha t the practice of the law courts and the 
rules ot evidence prevailing over i t a i e such 
tha t the party can obtain the evidence neces
sary to establish the amount of recovery: 
Richmond v. Dubuque <& S. C. R. Co., 33-422, 
484. 

Eight of action or defense survives: 
Any rights of remedy or defense existing m a 
party pass to his representatives on his death: 
Harper v. Drake, 14-533. 

An action for libel will survive: Carson v. 
McFadden, 10-91. 

Although an action for slander will survive 
against the personal representatives of defend
ant , the plaintiff cannot recover, as against 
such repri sentatives, exemplary or punitive 
damage»: Sheik v. Hdbson, 64-146. 

An action lor injury to the person will sur
vive: MeKinlayv'. McGregor, 10-111. 

A servant's r ight ot action lor peisonal in
jury against his master survives the death of 
the servant : Mumm v. Owens, 2 Dillon. 475. 

An action for seduction brought by the 
female herself survives: Shafer v. Grimes, 23-
550. 

An action for divorce is abated by the death 
of the parties, and with it all claim for ali
mony : Barney v. Barney, 14-189; O'Hagan v. 
O'Hagan s Ex'r, 4-509. 

If a counter-claim is properly maintainable 
in favor of two defendants, the deatn of one of 
them will work no abatement thereof: Moore-
head v. Hyde, 38-382. 

A deposition taken after plaintiff's death 
upon notice served before his death cannot be 
used in subsequent proceedings in which the 
personal representatives are substituted, and 

The fact tha t plaintiff prays that defendant 
be required to produce the note sued on and 
at tach a copy of it to his answer does not 
bring the case within equitable cognizance. 
Under this section an action solely for discov
ery cannot be brought in equi ty: Searcy v. 
Miller, 57-613. 

should be stricken from the files on motion: 
Kershman v. Swhela, 59-93. 

As to survival ot actions pending upon ap
peal, see notes to § 4441. 

A s s i g n m e n t : All causes of action which 
survive under the s ta tutory jjrovision above 
referred to are assignable: Gray v. MeCallis-
ter. 50-497. 

A cause of action for a personal tort is as
signable: Ibid.; Weire v. Davenport. 11-49; 
Vimout v. Chicago & N. W. R. Co., 64-513; 
Hawley v. Chicago, B. & Q. R. Co., 71-717. 

I t seems to have been otherwise held before 
the passage of statutory provisions relating 
to survival of actions: Taylor v. Galland, 3 
G. Or., 17. 

Action upon a right of action arising from 
personal injury may be brought by the as
signee thereof in a state where the assignment 
of such a cause of action is permitted by stat
ute , al though the assignment is made in a state 
where the common-law rule prohibiting such 
assignment is still in force: Vvmontv. Chicago 
& N. W. R. Co., 69-296. 

A cause of action for injuries to stock under 
S 1972 may be assigned, and the assignee may 
recover the double damages which are by tha t 
section allowed to the owner : Everett v. Cen
tral loivaR. Co., 73-442. 

As to assignability, see § 3260 and notes. 
As to survival of actions pending, see § 3766. 

3729. Succes s ive act ions . 2524. Successive actions may be maintained 
upon the same contract or transaction, whenever, after the former action, a 
new cause of action has arisen therefrom. [E., § 4128.] 

Section referred to in Richmond v. Dubuque & S. C. R. Co., 33-422. 

3730. A c t i o n s s u r v i v e . 2525. All causes of actions shall survive, and 
mav be brought, notwithstanding the death of the person entitled or liable to 
the"same. [E., §g 3407, 4110; C , '51, § 2502; 9 G. A., ch. 174, § 4.] 
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3731. Civil remedy not merged in cr ime; damages for act pro
d u c i n g death . 2526. The right of civil remedy is not merged in a public 
offense, but may, in all cases, be enforced independently of, and in addition to, 
the punishment of the latter. When a wrongful act produces death, the dam
ages shall be disposed of as personal property belonging to the estate of the 
deceased, except that if the deceased leaves a husband, wife, child, or parent, 
it shall not De liable for the payment of debts. [E., § 4111.] 

Although the provision of Revision, § 4111, 
Code of 1851, tj 2501, that when a wrongful act 
produces death the perpetrator is civilly liable 
for the injury, is not retained in the present 
Code, the affect of the present provisions is the 
same as though that express language had 
been retained: Conners v. Burlington, C. R. 
& N. R. Co., 71-490. An action for personal 
injuries causing instant death survives, and 
may be piosecuted by the administrator: War
den v. Humeston & S. R. Co., 72-201. 

In determining whether the cause of action 
accrues to the person injured or only to his 
legal representatives, the test is whether he 
lived alter the injury, and not the length of 
t ime he lived thereafter. If he lived but a 
short time, tne cause of action accrued to him 
as actually as it would have done had he lived 
a month or a year thereafter. (Overruling 
Sherman v. Western Stage Co.. 24-515): Kellow 
v. Central Iowa R. Co.. 68-470; Ewell v. Chi
cago & N. W. R. Co., 29 Fed. Rep., 57. 

At common law no action could be main
tained for an injury resulting in death, and 
the right of recovery for such injuries exists, 
ii at all. only by reason of the law of the place 
of the in jury: Hyde v. Wabash, St. L. & P. 
Ii. Co.. 61-441. 

Therelore, held, th::' the personal represent
atives of the person whose death was caused 
by an injury in Missouri, where the s ta tute 
does not authorize a recovery in such cases by 
the personal representatives, could not main
tain an action for such injury in the courts in 
Iowa: Ibid. 

A right of action for personal injury arising 
under the laws of this state, being assignable 
in this state, an action may be brought here 
by an assignee thereof, al though the assign
ment is made in a state where the common-
law rule prohibiting such assignment is still 
in force: Vivwnt v. Chicago & N. W. R. Co., 
68-296. 

Where the r ight of action accrues by v i r tue 
of the s ta tute of one state the action may be 
maintained in another state, if not contrary to 
the public policy or laws of the place where 
suit is brought : Morris v. Chicago, R. I. & P. 
R. Co., 05-727. 

Therefore, where the death which was the 
subject of the action was caused in the state 
of Illinois by the negligence of a railway com
pany, and the s tatutes of Illinois gave to the 
administrator of deceased the r ight of action 
for such injury, held, tha t the courts oi" Iowa, 
within which defendant was also operating its 
line of railroad, might obtain jurisdiction, and 
appoint an administrator to maintain a suit 
for the recovery of the damages allowed by 
the statutes of Illinois: Ibid. 

A corporation is liable in a civil action for 
wronglul acts of its servants, done in its em
ployment and producing death. Its liability, 
however, would not probably be held to ex
empt the immediate agent from liability: 
Donaldson v. Mississippi & 31. R. Co., 18-280. 

Where an employee of a railroad company 
received injuries through the wrongful act of 
a co-employee, result ing in death, the com
pany was held to be the " p e r p e t r a t o r " within 
the language of Revision, § 4111, and civilly 
liable: Philo v. Illinois Cent. R. Co., 33-47. 

As to the amount of recovery in cases of 
death, see Kelley v. Central R. of Iowa, 5 
MeCrary, 653. 

In an action by the administrator of a minor 
to recover damages to the estate result ing 
from injuries causing his death, the recovery 
is limited to those damages accruing after the 
minor would have at tained his majoritjr and 
up to the limit of his probable expectancy of 
life. The damages accruing before majority 
are not to the estate, but to the father or other 
person entitled to the minor's services: Wal
ters v. Chicago, R. I. & P. Co., 36-458; Law
rence v. Bii ney, 40-377. 

3 7 3 2 . P r o c e e d i n g s ; l i m i t a t i o n of a c t i o n . 2527. The actions contem
plated in the two preceding sections may be brought, or the court, on motion, 
may allow the action to be continued by or against the legal representatives 
or successors in interest of the deceased. Such action shall be deemed a con
tinuing one, and to have accrued to such representative or successor at the 
same time it did to the deceased if he had survived. If such is continued 
against the legal representative of the defendant, a notice shall be served on 
him as provided lor service of original notices. [E., § 4111; C , '51, § 1699; 
9 G. A., ch. 174, § 4.] 

pendency of a suit thereon, the action could 
not be continued, jointly, against the admin
istrator of the deceased and the surviving joint 
obligors: Pecker v. Cannon, 11-20; Marsh v. 
Goodrel, 11-474. 

Where action for personal injuries is brought 
by the administrator after the death of the in
jured party, for the benefit of the estate, dam-

No notice to defendant is necessary' when 
the cause is continued in favor of the legal 
representative of plaintiff, and the substitu
tion ot such representative is no cause of con
tinuance on behalf of defendant: Masterson 
v. Brown, 51-442. 

Under Code of '51, held, that where one of 
the joint makers of a note died dur ing the 
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ages for pain, and suffering cannot be recov- for pain and suffering may be recovered as 
ered ; but if the action is brought by the injured though the action had been prosecuted to a 
par ty before his death, and afterward his ad- te immation bj- the person injured: Muldowuey 
ministrator is substituted as plaintiff, damages v. Illinois Cent. R. Co., 36-462. 

3733. Construction; rule of common law not applicable. 2528. 
The rule of the common law that statutes in derogation thereof are to be 
strictly construed has no application to this code. Its provisions, and all pro
ceedings under it, shall be liberally construed with a view to promote its ob
jects and assist the parties in obtaining justice. [E., % 2622; C , '51, § 2503.] 

Similar provision in Code of '51, applied: liability not existing at common law, and at 
Strolher v. Steamboat Hamburg, 11-59; Kra- the same t ime provides a specific mode in. 
mer v. Rebman, 9-114. which such r ight shall be asserted and liabil-

A remedial s tatute should be so construed ity ascertained, tiiat mode and that alone must 
as to meet most effectually the beneficial end be pursued: Cole v. Muscatine, 14-296; Lease 
in view and prevent a failure of the remedy v. Vance, 28-509; Conrad v. Starr, 50-470. 
intended: Steamboat Kentucky v. Brooks, 1 G, The s tatute in relation to mechanics' liens 
Gr., 398. being in derogation of the common law should 

A remedial s tatute ought always to receive be strictly complied wi th : Greene v. Ely, 2 G. 
a l ibeia 'const ruct ion: Steamboat Lake of the Gr., 508; Logan v. Attix, 7-77. 
Woods v Shaw, 2 G. Gr., 91. Statutes authorizing the taking of private 

Statutes made to promote an impartial ad- property for particular purposes are not to be 
ministration of justice should receive a liberal extended by construction to apply to objects 
construction: Lynev. Hoyle, 2 G. Gr., 135. or persons not expresshy wi thm their t e rms : 

Exemption laws are to be maintained in Sandford v. Martin, 31-67. 
spirit as well as letter, and even liberally con- As applicable to a provision not found in the 
strued in favor of those claiming their benefit: Code, see Doolittle v. Greene, 32-123; Foster 
Kaiser v. Seaton, 62-463. v. Elliott, 33-216. 

Where a statute gives a r ight and creates a 

C H A P T E R 2. 

OF LIMITATION OF ACTION'S. 

3 7 3 4 . P e r i o d Of. 2529. The following actions may be brought within 
the times herein limited respectively after their causes accrue and not after
wards, except when otherwise specially declared: 

1. Actions founded on injuries to the person or reputation, whether based 
on contract or tort, or for a statute penalty, within two years; 

2. Actions to enforce a mechanic's lien, within two years from the time of 
filing the statement in the clerk's office; 

3. Those against a sheriff, or other public officer, growing out of a liability 
incurred by the doing of an act in an official capacity or by the omission of an 
official duty, including the non-payment of money collected on execution, 
withm three years; 

4. Those founded on unwritten contracts, those brought for injuries to prop
erty, or tor relief on the ground of fraud in cases heretofore solely cognizable 
in a court of chancery, and all other actions not otherwise provided for in this 
respect, within five years; 

5. Those founded on written contracts, on judgments of any courts, except 
those courts provided for in the next section [subdivision] and those brought 
for the recovery of real property, withm ten years; 

6. Those founded on a judgment of a court of record, whether of this or of 
any other of the United States, or of the federal courts of the United States, 
within twenty years. |E-> §§ 1865> 2 ^ 0 ; C , '51, §§ 948, 1659; 13 G. A., ch. 
140, § 2.] 

I. I N GENERAL. suits in equi ty : Phares v. Walters, 6-106; Relf 
v. Eberly, 23-467; Williams v. Allison, 33-278; 

I n e q u i t a b l e a c t i o n s : The statute of lim- District T'p v. District T'p, 62-30. 
itations applies equally to actions at law and WThile equity will usually, in analogy to the 
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law, follow the statute of limitations, it will 
not in any case cut off rights of parties to re
bel withm a shoiter time than that prescribed 
by the statute, unless the other party is shown 
to have been prejudiced by delay in some 
manner which would render it inequitable to 
g ian t the relief sought: Light v. West, 42-
138 

I n f r i n g e m e n t of p a t e n t : The state stat
ute of limitations is not applicable to actions 
to recover damages for infringement of a pat
en t : May r. Cass County, 30 Fed. Rep., 762. 
^ C o n s t r u c t i o n : The statute of limitations 

should not be viewed m an unfavorable l ight 
or as a delense unjust and discreditable: Pen-
ley v. Water-house, 3-418. 

A g a i n s t m u n i c i p a l c o r p o r a t i o n s : The 
s tatute does not run against the s ta te : Des 
Monies County v. Ilarker, 34-84; Kellogg v. 
Decatur County, 38-524. 

Though the action be brought in the name 
ol a county, yet if it he lor the benefit of tho 
state, as lor the recovery of a part of the 
school fund, it will not be barred by the stat
u t e : Ibid. 

The statute will run against a c i ty: Bella v. 
Scholte, 24-283. 

Statutes of limitations will not r u n to de
feat the exercise by a city of Its governmental 
authori ty in establishing or maintaining a 
street, but in cases wherein arise questions in
volving property or contracts, which do not 
pertain to the exercise of its authori ty, the 
statute will r u n : Waterloo v. Union Mill Co., 
72-437. 

Tiie statute of limitations runs against an 
action by a county for delinquent taxes, for 
which the county is liable to the s ta te : Brown 
v. Painter, 44-368. 

Wheie actions are brought by municipal 
corporations to recover property or to enforce 
contracts made with them in their corporate 
or governmental capacity, the s tatute may bo 
applied in the same manner as where like ac
tions are brought by natural persons: Bur
lington v, Burlington & M. R. R. Co., 41-134. 

The general s tatute of limitations apjilies to 
actions in the name of the state for the use of 
an individual or corporation against whom the 
statute would r u n : State v. Henderson, 40-
242. 

The statute of limitation does not r u n 
against the state university : Manatt v. Starr, 
72-077. 

P e r t a i n s t o t h e r e m e d y : The s tatute of 
limitations in the state in which the action is 
brought prevails, and not that in which the 
contract was m a d e : Bruce v. Luck, 4 G. Gr., 
143. 

Statutes of limitation pertain to the remedy 
and not to the essence of the contract, and an 
act extending the t ime for bringing suit on a 
cause of action is valid: Edwards v. McCad-
don, 20-520. 

And such statutes are not unconstitutional as 
impairing the obligation of existing contracts : 
Parsons v. Caret/, 28-431; Harreneourt v. 
Merrill, 29-71; Campbell v. Long, 20-382. 

The statute of limitations pertains to the 
remedy and not to the r ight of action or valid
ity ol the cause of action, and even though it 
prevent action being brought on a cause of 
action, such as a j udgmen t which is still valid 

and enforceable in another state, it does not 
conflict with the provisions of the consti tution 
of the United States, securing in each state 
full iai th and credit to the judicial p> ovisions 
Of other s ta tes: Veek v. Meek, 45-294. 

The s ta tute ot limitations rtoes not affectthe 
validity ol a debt or obligation of a contract ; 
it simply operates to arrest tho remedy; hence 
an offer to pay a debt legally due applies to a 
debt, the remedy for which is barred by the 
s tatute of l imitat ions: Barke v. Parley, 72-
273. 

C h a n g e s in s tatutes of limitation take effect 
on antecedent contracts : Sleeth v. Murphy, 
MOT., 321. 

The Code being a re-enactment of the pro
visions of the Revision as to limitations of ac
tions, the t ime which had run a t the date 
when the Code was enacted is to be added to 
the time runn ing under the Code in making 
the period of limitation. To construe the Code 
as extending the period of limitation, and al
lowing the full period in each case after its 
taking effect as to causes of action already ex
isting, would affect rights already accrued, 
contrary to the provisions of |$54: McDonald 
v. Jackson, 55-37. 

The statute of limitations applies to the rem
edy only, and if there is a cause of action ex
isting, not barred when the s ta tute takes effect, 
the statute applies to it, even though it is not 
made retrospective in its ope rat ions: Higgins 
v. Mendenhall, 42-675. 

Before the bar of the s ta tute is complete t he 
legislature may by s ta tute enlarge the per iod: 
Harwood v. Quinby, 44-385. 

R e p e a l : Where a s ta tute of l imitations is 
unconditionally repealed without any saving 
clause, the r ights of parties are to be adjudi
cated in the same manner as if the act had 
never existed, unless the period of l imitation 
under the previous s tatute has already ex
pired, in which case the repeal of the previous 
act will not revive the r ight of act ion: Norris 
v. Slaughter, 1 G. Gr., 338. 

While the legislature has the power to en
large the t ime for the s ta tute to run, or to re
peal a s tatute which has r u n lor a par t of t he 
t ime prescribed, and give to pat t creditors t he 
same length of t ime to prosecute their claims 
as future creditors, it cannot levive any r igh t 
of action already bar red : Ibid. 

The repeal or amendment of the s ta tu te of 
limitations cannot act retrospectively so as to 
disturb r ights acquired thereunder, and de
prive parties of protection to which they were 
fully entitled under a prior enactment. Ac
tions which have become barred are not re
vived upon the repeal of the statute of limita
tions : Thompson v. Read, 41-48. 

Where a pievious s ta tute was repealed and 
a new one enacted without any s w i n g clause, 
held, ',hat in computing the s tatutory period 
on an action arising before the taking effect of 
the new law. the period of t ime which had 
elapsed prior to the taking effect of the new 
law could not be included: Ibid.; Forsyth v. 
Ripley, 2 G. Gr., 181; Wile v. Matherson, 2 G. 
Gr., 184. 

Where the s ta tute reduced the period of 
limitation as to existing causes of action, held, 
tha t the new period for such actions was not 
to exceed the whole period allowed by the 



9 7 6 CODE OF CIVIL PRACTICE. [CODE. § 2539. 

new statute, nor the period which would have 
been allowed under the old. (Overruling Ben
nett v. Bevaid. 6-82; phares v. Walters, 0-
106): Wright v. Keithler, 7-92; Montgomery v. 
Chadwiek, 7-114; Campbell v. Long, 20-382. 

And further, as to the effect of the provis
ions of the Coue of '51. as to causes of action 
not alreadv barred, see Kilbourne v. Lockman, 
8-380. 

Ef fec t : Tho fact that the period of limita
tion has expired as against a note will not sup
port an averment of payment . A barred debt 
is not to be regarded as extinguished: Austin 
v. Wilson, 46-362. 

Satisfaction of a judgment will be presumed 
after a lapse of twenty years, subject to expla
nation in regard to the non-residence of de
fendant. W i t h m the twenty years, however, 
the ju ry may be authorized to presume pay
ment from circumstances, but not from the 
lapse of time alone: Hendricks v. Wallis, 7-
224. 

Statutes of limitation do not affect the valid
ity of the cause of action, and the fact that a 
judgment is still valid and may Vie enforced in 
tho state where rendered does not prevent its 
being barred by the provisions of our law, 
notwithstanding the requirements of the con
stitution of the United States that full faith 
and credit shall be given to the judicial pro
ceedings, etc., ol another s ta te : Meek v. Meek, 
45-294. 

I n e a s e of s u r e t y : A claim which is, by 
the statute ot limitations, barred as against the 
principal debtor, is by reason thereof baired 
also as against the surety, whether the stat
u t o r y period as to the surety has expired or 
no t : Auchampaugh v. Schmidt, 72-656. 

The same peiiod of limitation applies in an 
action against suieties upon an official bond 
that would apply in an action against the 
principal, and it is immaterial that judgment 
against the principal has already been ob
ta ined: Wadsiroith v. Gerhard, 55-:367. 

The fact tha t the principal debtor is dis
charged by the statute of limitations does not 
prevent a surety on the original indebtedness 
being held on a new promise or admission: 
Collins v. Bane, 34-385. 

M u s t b e p l e a d e d : The defense of the stat
ute of limitations i» an affirmative one, and 
the party pleading it must show tiie facts con
stituting tiie bar: Ilarlin v. Stevenson, 30-371; 
Tredway v. McDonald, 51-663. 

The statute cannot be relied upon at the tr ial 
unless pleaded: Brush v. Peterson, 54-243. 

I t must be specially pleaded, and will be 
held waived unless taken advantage of by de
mur re r or answer: Robinson v. Allen, 37-27. 

The fact that a claim was barred by the stat
u te of limitations before suit was brought 
thereon does not affect title acquired through 
such action. If parties have tailed to inter
pose the defense ol the statute at the proper 
t une they are deemed to have waived i t : 
Welch v. McGrath, 59-519. 

E a i s e d Dy d e m u r r e r : Where the petition 
shows affirmatively that its cause of action is 
barred by the statute of limitations it may be 
assailed by demurier . (g 3854, % 6): Shorick 
v. Bruce, 21-305. 

A petition in an action for slander, alleging 
the publication of the slander on or about a 

particular date, is demurrable if the date thus 
mentioned is such that the statute of limita
tion appears to have run against the act ion: 
Jean v. Hennessy, 69-373. 

A demurrer in such case will not be defeated 
by the fact that the petition alleges the repeti
tion of such slanderous words at divers times 
after the original publication up to the bring
ing of action. Such allegations of the repeti
tion of the slander constitute only a pleading 
of evidence which is admissible tor the pur
pose of showing malice: Ibid. 

A petition cannot be assailed by demurrer 
on the ground tha t the action was barred by 
the statute until it shows on its face that the 
cause of action accrued against defendant at 
a t ime prior to the period limited by the stat
u t e : District T'p v. Independent Dist., 69-88. 

The objection tha t the action appears to be 
barred by the statute should be raised by de
murrer , but may be taken by answer where 
no objection is made to its presentation in that 
manner : Sao County v. Hobbs, 72-69. 

Where a special form of action is piovided 
by statute, and it is also provided that it shall 
be pursued within a limited time, such limita
tion need not be p'eaded, and tho objection 
may be made byT motion to dismiss the action 
if brought after the t ime limited: Newcomb 
v. Steamboat Clermont, 3 G. Gr., 295. 

H a t t e r r e m o v i n g t h e b a r : Plaintiff may 
in his petition allege matters displacing the 
apparent bar of the s ta tu te : Petchell v. Hop
kins, 19-531. 

Thus, under a former statutory provision by 
which plaintiff might call defendant as a wit
ness to prove a cause of action barred by the 
statute, held, t ha t plaintiff must, in such a 
case, if his cause of action was apparently 
barred, state in his petition that he intended 
to rely upon defendant's testimony or his peti
tion would bo subject to demurrer : Newfiehl 
v. Blawn, 16-297. 

Where the note sued on appears on its face 
to be barred, but plaintiff in his petition sets 
up facts preventing such bar from being ap
plicable, an averment in the answer that the 
note shows on its face that the action is barred 
is no answer to the averments of the peti t ion: 
Walker v. Russell, 73-340. 

W h o m a y t a k e a d v a n t a g e of: Where 
land is sold at foreclosure sale for an indebted
ness represented by a second note secured by 
mortgage, the purchaser may plead the stat
ute Oi limitations in an action in which it is 
sought to subject the land to the payment of 
the lirst note secured by the same mortgage. 
The original maker of the notes and mortgage 
being a party to the action, but no judgment 
being asked against him, cannot make admis
sion» in the pleadings such as will defeat the 
defense of the s tatute of limitations as to such 
purchase..' • Day v. Baldwin, 34-380. 

Where a devise is made upon condition tha t 
the devisee pay all the debts enforceable 
against testator 's estate, the period of limita
tion as against such devisee who accepts under 
the will is not extended: Huston v. Huston, 
37-668. 

S u s p e n s i o n o f r i g h t t o s u e : The t ime 
during which a par ty is prevented by injunc
tion from enforcing a judgment in his favor 
should be excluded in calculating the period 
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of limitation, both as to the person enjoined 
and those claiming under him: Tredivay v. 
McDonald, 51-663. 

Where the statute has commenced to run 
against a cause of action it will not be sus
pended on account of the death of the party in 
whose favor the cause of action has existed 
and the minority of the persons to whom his 
rights have been passed: Bishop v. Knoivles, 
53-268. 

II. WHEN COMMENCES TO RUN. 

W h e n cause of action accrues : The 
statute of limitations begins to run from the 
time the cause of action accrues. After the 
statute once begins to run, no subsequent dis
ability will suspend it unless the statute itself 
provides therefor. Before a cause of action 
will accrue or the statute begin to run, there 
must exist a cause of action and a person 
authorized to prosecute it. So the statute 
will not run against a cause of action accruing 
to the estate of a decedent until there is a 
personal representative in whose name it may 
be prosecuted: Sherman v. Western Stage Co., 
24-515, 553. 

It is not the date of a promise, but the time 
when the cause of action accrues thereon, 
which determines when the statutory period 
commences to run: Walker v. Lathrop, 6-516. 

The statute of limitations commences to run 
when the cause of action has fully accrued: 
Baker v. Johnson County, 43-645. 

Where it was agreed between the heirs of 
an estate that, upon the setting aside of the 
will, a certain amount should be allowed to 
two such heirs upon final distribution of the 
property of the estate, held, that the statute 
of limitations against the claim of the heirs 
for the amount thus agreed upon did not com
mence to run until the final distribution of the 
property: Rogers v. Gillett, 56-266. 

When a person indebted to an estate made 
certain payments, and afterwards failed to set 
such payments up in defense to the action in 
behalf of the estate by reason of an arrange
ment for a compromise, and judgment was 
rendered against him for a larger amount than 
his indebtedness, and thereafter the terms of 
the compromise were violated by the opposite 
party, held, that the debtor's cause of action 
to recover payments not set up by him in the 
action accrued only from the time of the vio
lation of the agreement for the compromise: 
Savery v. Sypher, 39-675. 

A right of action does not accrue for a wrong
ful act until the party complaining has suffered 
injury therefrom: Steel v. Bryant, 49-116; 
Moore v. McKinley, 60-367. 

On w r i t t e n contract to convey: In an 
action to recover the part of the purchase 
money paid, in case of breach of written con
tract to convey, the statute commences to run 
irom the time of demand and refusal to con
vey, and not from date of payment of the 
money, such action not being for money had 
and received: Deming v. Haney, 23-77. 

No time for the performance of a contract to 
convey being specified, it is implied that the 
performance shall be made within a reason
able time, and the statute of limitations will 
commence to run from that time: Harbour v. 
Rhinehart, 39-672. 

VOL. II —62 

U n d e r con t inuous cont rac t : When labor 
is performed during a continuous period under 
one contract, the statute of limitations begins 
to run from the completion of the work: 
Shorick v. Bruce, 21-305. 

It must be presumed that it is the universal 
custom to render compensation for personal 
services at intervals, whatever may be the 
time of employment. But unless the custom 
is known to exist in case of expenses and serv
ices in support of a child or other person run
ning through a long series of years, if the 
contract fixes no time for its termination, the 
law will presume that, unless terminated, 
the contract continues to run so long as the 
services are rendered, or in case of a child, un
til majority, and the amount of charges for 
such services and expenses will be deemed 
entire and not from year to year: Carroll v. 
McCoy, 40-38. 

I n ease of p a r t n e r s h i p : The statute of 
limitations does not begin to run against an ac
tion for settlement of a partnership until the 
partnership is dissolved, or until sufficient 
time has elapsed after demand for accounting 
and settlement: Richards v. Grinnell, 63-44. 

I n case of s u r e t y : The payment of a judg
ment by a surety gives rise immediately to a 
right of action against the principal debtor 
for the money so paid, and the fact that such 
payment is made upon the mere indefinite 
promise by the principal to repay at some fut
ure time will not suspend the surety's right of 
action and the running of the statute of limit
ations thereon: Wilson v. Crawford, 47-469. 

A cause of action by the surety against the 
principal arises when the surety pays the obli
gation and upon an implied promise of indem
nity. Such action'being on an unwritten con
tract must be brought within five years: 
Miller v. Lesser, 71-147. 

Where the grantee of real property, as a part 
of the purchase money, agreed to pay off a 
judgment against the grantor, held, that the 
relation of principal and surety was created, 
and the grantor having paid the judgment, 
his right to recover from the grantee accrued 
from the date of payment, no special time for 
payment being fixed : Foster v. Marsh, 25-300. 

Contract to p a y after dea th : Where 
there is a contract for services to be paid for 
on the death of the party to whom they are 
rendered, the statute of limitations as against 
such claim commenced to run only from the 
death of the party: Riddle v. Backus, 38-81. 

I ndeb t ednes s payab le on d e m a n d : 
Upon an unwritten contract for a loan of 
money payable on demand, the statute com
mences to run from the time of the loan: Hall 
v. Letts, 21-596. 

Claim against c o u n t y : The statute com
mences to run as against an unliquidated claim 
against a county from the time the account ac
crues and not irom the time the demand re
quired by § 3815 is made: Baker v. Johnson 
Co., 33-151. 

Where a warrant is made payable out of a 
certain fund the right of action on the warrant 
does not arise until the fund out of which it is 
made payable comes into existence: Wetmore 
v. Monona County, 73-88. 

W h e r e p re l imina ry s teps are r e q u i r e d : 
A party holding a claim or right of action can-
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not be allowed to prolong the operation of 
the statute by refusing to take the steps which 
the law requires in order to authorize the 
maintenance of the action: Prescottv. Gonser, 
34-175; Hintrager v. Hennessy, 46-600: First 
Nat. Bank v. Greene, 64-445; Squier v. Parks, 
56-407: Hintrager v. Traut, 69-747. 

The right ot action will be deemed to have 
accrued at the t ime when by taking the proper 
steps the action might have been brought : 
Hintrager v. Traut, 69-746. 

Even where a demand may be necessary 
before bringing action, the party having the 
r ight to demand performance at any time can
not delay such demand and thereby prevent 
the s tatute of limitations from commencing 
to r u n ; and where the demand is not neces
sary to create a debt, but is only a preliminary 
step to the enforcement of a remedy for the 
breach of such debt, which breach is complete 
without the demand, the s tatute will com
mence to run from the t ime tha t demand 
might have been made : Preseott v. Gonser, 
34-175. 

A person cannot postpone the operation of 
the s tatute of limitations by failing to make a 
demand where the demand is all tha t is nec
essary to fix the liability of the other pa r ty : 
Lower v. Miller, 66-408. 

When the right of action depends on a de
mand, such demand must be made within the 
statutory period of limitation after the r ight 
to make it accrues, unless there are special cir
cumstances excusing the party from so doing; 
otherwise the demand will be considered as 
not made within a reasonable t ime : Ball v. 
Keokuk & N. W. R Co., 62-751. 

Therefore, held, that where it appeared tha t 
a railway company had a contract with a 
land owner by which the former was entitled 
to a deed for a right of way upon demand as 
soon as the road was located, and no demand 
was made until the expiration of ten years 
after the right to make it had accrued, the 
r ight of the company to a deed had become 
barred: Ibid. 

Cla im a g a i n s t t o w n s h i p or s c h o o l d i s 
t r i c t : Where a township clerk paid an order 
which should have been allowed by the town
ship trustees at the first settlement thereafter, 
held, tha t the statute of limitations, as against 
an action of mandamus to enforce the allow
ance of the claim, commenced to run from 
tha t t ime, and not from the t ime of subsequent 
demand : Dewey v. Bins, 57-235. 

The statute of limitations commences to run 
against warrants drawn by a district township 
on its own treasurer, at least from the time of 
their presentation for payment, although such 
payment is refused only for the reason that 
there are not funds on hand at the t ime : 
Carpenter v. District T'p, 58-335. 

O p t i o n as t o p a y m e n t : Where the debtor 
has the option to pay the debt a t any time 
before a certain date the cause of action does 
not accrue until the expiration of such t ime : 
Cr eight on v. Rosseau, 1-133. 

A g a i n s t she r i f f for r i g h t - o f - w a y d a m 
a g e s : A right of action against a sheriff tor 
money paid to him in pursuance of an assess
ment for damages for right of way accrues at 
the expiration of the thir ty days allowed for 
appeal from such assessment: Lower v. Miller, 
66-40a 

Where a r ight of action against a sheriff has 
accrued during his first term, and he is re
elected for a second term, such re-election 
does not stop the running of the statute a? to 
such money. I t cannot be claimed that he 
received at the beginning of the second te«m 
from himself an amount for which he was 
liable during his first term : Ibid. 

V o i d c o u n t y b o n d s : Where, by reason 
of an adjudication tha t bonds issued in pay
ment of stock in a railroad company were 
void, a county became entitled to the re turn 
of such bonds, or damages on account of their 
having passed into the hands of innocent pur
chasers, held, that such right accrued when 
the bonds were declared void: Wapello County 
v. Burlington & M. R. R. Co., 44-585. 

On accommodation paper: A right of 
action in favor of the accommodation maker 
of paper against the par ty accommodated only 
arises upon failure of the latter to pay the 
paper at maturi ty or to re-imburse the maker 
in case he is compelled to pay if: Jefferson 
County v. Burlington & M. R. Ii. Co., 66-385. 

But where a county issued negotiable bonds 
in aid of a railroad company which had passed 
into the hands of innocent holders, who could 
recover thereon, al though the bonds were m 
fact issued without authori ty, it being be
lieved, however, at the t ime they were issued, 
by all parties, tha t they were valid, held, that 
the r ight of action of the county against the 
rail way company to recover t he amount of 
the liability thus improperly incurred in be
half of such company accrued at the t ime the 
bonds passed into the hands of the railway 
company, and the r ight of action was barred 
in five years thereafter: Ibid. 

Against officer for taking improper 
b o n d : A cause of action against a clerk for 
taking a defective stay bond does not accrue 
unti l plaintiff has been damaged, that is, until 
a r ight of action has accrued on the bond: 
Steel v. Bryant, 49-116. 

Therefore, an action by a clerk against his 
deputy, for default of the latter in approving 
such bond, does not accrue until the same 
t ime: Moore v. McKinley, 60-367. 

A g a i n s t t r u s t e e : The statute of limita
tions will run in favor of the trustee of a 
result ing or constructive t rus t from the t ime 
he disowns the t rust and claims title in his 
own r ight to the t rust property: Otto v. 
Sehlapkahl, 57-226; Gebhard v. Sattler, 40-152. 

The conveyance of the t rust property by the 
trustee holding under a resulting trust by a 
deed in which he asserts t ha t he is the absolute 
owner, followed by possession of his vendee, 
is sufficient to constitute a denial of the t rust : 
Peters v. Jones, 35-512. 

The statute of limitations will limit and con
trol the r ight of action in equity in cases of 
implied or resulting t rus t s : Harbour v. Rhine-
hart, 39-672. 

A contract to make a deed to a certain piece 
of land, provided the grantor should get a pre
emption on the same, •' in the penal sum of 
two hundred dollars," held not to constitute a 
case of direct or express t rust which m equity 
has been considered not to be barred by the 
s tatute of limitations. Even if in such case 
tho purchase money has been paid, the trust 
is still one raised by implication and therefore 
within the statute: Johnson v. Hopkins, 19-49. 
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Although the statute of limitations will not 
run against an express trust, yet a right of 
action accrues whenever there is a breach of 
the trust , and the statute begins then to run, 
at least if tho breach is known to the bene
ficiary: Wilson v. Green, 49-251. 

I n ea se of c o n t i n u i n g i n j u r y : Where 
the injury is such that it follows as the result 
of natural causes in consequence of one 
wrongful act, the action for all the damages 
resulting therefrom accrues at the t ime of the 
doing of the act, and the statute of limitations 
then commences to r u n : Poivers v. Council 
Bluffs, 45-652, 

Where the cause of action is based on wil
ful trespass in construction of a ditch to inter
fere with plaintiff's water-power, the cause of 
acuion will be deemed to have arisen at the 
t ime such ditch was constructed: Williams v. 
Mills County, 71-367. 

Where plaintiff alleged damages resulting 
from the ciiv ersion of a stream of water in the 
negligent construction of defendant's road, 
and that such damages occurred at a t ime sub
sequent to the construction of the road, held, 
tha t the statute of limitations would com
mence to run from the t ime of the damages 
and not from the t ime the road was con
structed: Van Orsdol v. Burlington, C. R. & 
N. R. Co., 56-470. 

In an action for damages suffered from the 
maintenance of a nuisance (the erection and 
use of gas works), it appearing that the nui
sance and injury were of a permanent charac
ter and began when the works were erected, 
held, that , as plaintiff was entitled to recover 
all the damages sustained in one action, the 
action was barred after the lapse of five years 
from the commencement of the nuisance: 
Baldwin v. Oskaloosa Gas Light Co., 57-51. 

The cause of action for damages from the 
improper construction of a ditch does not arise 
unti l the ditch first begins to affect the party 's 
premises: Miller v. Keokuk & D. M. R. Co., 
63-680. 

A cause of action for damages for an over
flow of water caused by an inadequate culvert 
in a railway embankment does not accrue 
when the culvert is built, but when the over
flow occurs: Sullens v. Chicago, R. I. & P. 
R. Co., 74-659. 

As against a cause of action for injury to 
property from the construction of a ditch 
which is of such character as to cause perma
nent injury unless human agency intervene to 
prevent it, the statute of limitations com
mences to r u n from the beginning of the in
jury . In such case there cannot be successive 
actions, but the whole injury is to be compen
sated in the one act ion: Powers v. Council 
Bluffs, 45-652. 

But this does not apply to a case where one 
party is under obligation to protect another 
from injury and fails from t ime to t ime to do 
so: Drake v. Chicago, R. I. & P. R. Co., 63-
302. 

Against action to recover taxes: As 
against an action by one of two claimants of 
land who has been defeated in an action to as
sert title thereto, and thereupon seeks to re
cover from the successlul claimant the amount 
of taxes paid while claiming title, the s ta tute 
of limitations commences to run from the t ime 
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the question of title is finally ad jud ica ted : 
Goodnow v. Stryker. 62-221; Goodnowv. Litch
field, 63-275; Biadley v. Cole, 67-650; Good-
now v. Oakley. 68-28. 

Where a t ax title was, in an action in equi ty 
brought by the holder of the legal tit le, de
clared void for the reason tha t the t a x for 
which the sale was made Imd been in fact paid, 
and thereupon the holder of the legal t i t le was 
required to repay to the holder of the t ax t i t le 
all taxes paid by the lat ter on the land, held, 
tha t such obligation to repay being a mere 
equity, incident to the relief granted, was nob 
affected by the s tatute of l imitations, and 
should not be limited to taxes paid wi th in five 
years : Harberv. Sexton, 66-211. 

As to limitation of actions to recover faxes 
paid by mistake, see notes to next section. 

I g n o r a n c e o f e l a l m : When no fraud is 
charged, ignorance of a r ight will not prevent 
the operation of the s tatute of l imitat ions 
against an action based thereon: Campbell v. 
Long, 20-382; Brown v. Brown, 44-349. 

The fact tha t the extent of injury or dam
age is not fully known at the t ime the cause 
of action therefor accrues does not postpone 
the t ime of commencement of the s t a tu to ry 
period: Guslin v. Jefferson County, 15-158; 
Steel v. Bryant, 49-116. 

Where a judgment plaintiff failed to credit 
a payment made on the judgment , and after
ward, on execution, recovered the whole 
amount thereof, held, tha t the action to re
cover back the amount of the joayment was 
barred in five years, a l though the j u d g m e n t 
defendant was not aware of the failure to 
credit the payment unt i l the expiration of tho 
five years : Shreves v. Leonard, 56 -74. 

A cause of action by one county against 
another for support of a pauper arises when 
the support is furnished, and ignorance of the 
fact as to the proper place of set t lement of 
the pauper will not delay the operation of 
the s tatute as against such c la im: Washington 
County v. Mahaska County, 47-57. 

A party who collects the amount due on a 
note given as collateral security becomes liable 
to pay over the excess beyond the amoun t of 
indebtedness at the t ime of the receipt of t he 
money, and the cause of action commences to 
r u n at t ha t t ime. A failure to pay in such a 
case cannot be deemed a fraud so as to pre
vent the runn ing of the s ta tute until the re
ceipt of the money becomes known to the 
par ty entitled there to : Branson v. Ballon, 
70-34. 

AH actions enumerated in the s ta tute m u s t 
be brought within the period specified, except 
when otherwise specially declared, and the fact 
tha t the creditor has been unable, for any 
reason, to discover the place of residence of 
his debtor, within the s tatutory provision, 
within which an action may be brought, will 
not deleat the bar of the s t a tu t e : Miller v. 
Lesser, 71-147. 

F r a u d u l e n t c o n c e a l m e n t of a cause of 
action by the par ty against whom it exists, 
preventing the opposite party from acquiring' 
knowledge thereol, will prevent the s ta tu te 
from commencing to run until the cause of 
action was or might have been discovered; 
and this is t rue irrespective of the s ta tu tory 
provision as to the cases of r raud and mis take : 



9 8 0 CODE OF CIVIL PRACTICE. [CODE, § 2529. 

District T'p v. French, 40-601; Findley v. 
Stewart, 46-655. 

Where by fraud or fraudulent concealment 
a debtor prevents a creditor from obtaining 
knowledge of the fact of indebtedness, the 
s ta tute commences to run from the time of 
the discovery of the right of action, or when, 
by the use of due diligence, it might have 
been discovered. And this rule applies when 
the cause of action does not grow out of the 
fraud alleged, but exists independent of it, and 
is governed by the general provisions of the 
s ta tute of limitations, and not by the provision 
of S 3735: Bradford v. McCormiek, 71-129. 

Where a party received money under obli
gation to account for it, but concealed the 
fact, and thereby prevented the other party 
from obtaining knowledge thereof, held, tha t 
the statute of limitations did not commence 
to run unti l the right of action might have 
been discovered in the exercise of due dili
gence: Wilder v. Secor, 72-161. 

The liability of the surety is dependent on 
the liability of the principal, and, if by reason 
of fraudulent concealment of the cause of ac
tion, it is not barred as against the principal, 
neither is it barred as against his sureties: 
Bradford v. McCormiek, 71-129. 

III . LIMITATION IN PARTICULAR CASES. 

I n j u r i e s t o p e r s o n : Injuries resulting in 
death are " injuries to the person " within the 
meaning of the statute, and an action by the 
personal representative therefor is barred in 
two years : Sherman v. Western Stage Co., 22-
558; '$ . C, 24-515; Nord v. Burlington & M. 
JR. R. Co., 37-498. 

Where the injury and the death resulting 
therefrom are not simultaneous, the cause of 
action is deemed to have accrued to the person 
injured and not to his personal representa
tives. (Overruling Sherman v. WeHern Stage 
Co., 24-515): Kellow v. Central Iowa R. Co., 
68-470; Ewell v. Chicago cfc N. W. R. Co., 29 
Fed. Rep., 57. 

An action against a carrier of passengers 
upon a contract of transportation for per
sonal injuries received is barred in two years: 
NTord v. Burlington & M. R. R. Co., 37-498. 

In case of injury to the peison, the statute 
of limitations begins to r u n from the t ime of 
the injury and not from the tune the extent 
thereof is discovered by the person injured: 
Gustin v. Jefferson County, 15-158. 

An action by the wife or children against a 
person who causes the intoxication of the hus
band or father by selling intoxicating liquor 
to him in violation of law is an action for per
sonal injuries so as to be barred in two years: 
Emmeri v. Grill, 39-690. 

S t a t u t e p e n a l t y : The double damages al
lowed against a railroad company tor killing 
stock (§ 1972) are not a statute penalty so as 
to come within this section. The action may, 
therefore, be brought within five years. W h a t 
are statute penalties as here contemplated, dis
cussed: Koons v. Chicago & N. W. R. Co., 23-
493. 

The penalty provided by former statute of 
five times the amount of overcharge to be re
covered from a railway company charging a 
greater amount for transportation of freight 

than allowed by law was a statute penalty, 
the action for which was barred in two years : 
Heiriman v. Burlington, C. R. & N. R. Co., 
57-187. 

But an action against the company to re
cover the amount paid in excess of the stat
utory rate held not to be an action for the 
penalty, and therefore not barred in two years: 
Heiserman v. Burlington, C. R. & N. R. Co., 
63-732. 

A n action under § 2407 to recover back 
money paid for intoxicating liquors illegally 
sold is not an action for a statutory penal ty: 
Woodward v. Squires, 41-677. 

A bastardy proceeding is not an action for a 
s tatutory penalty within the meaning of this 
section: State v. Laughlin, 73-351. 

M e c h a n i c ' s l i e n : Although the filing of a 
statement tor a mechanic's lien, within the 
thir ty or ninety clays provided by statute, is 
not essential to enable the mechanic to enforce 
his lien against any one except purchasers or 
incumbrancers in good faith, without notice, 
after the expiration of tha t time, yet the two 
years' limitation commences to run from the 
expiration of the period of thirty or ninety 
days, as the case may be, whether the state
ment for the lien is filed within that t ime or 
no t : Squier v. Parks, 56-407; Dimmick v. 
Hinkley, 57-757. 

Under the provisions of the Revision, that 
in case of action to enforce a mechanic's lien 
suit must be commenced within nine months 
from the t ime of filing the account or state
ment of the lien, held, tha t where the account 
was filed with the clerk within the ninety days 
allowed for filing such statement, the nine 
months ' limitation began to run from the date 
of such filing, and when the account was not 
thus filed, the t ime began to run from the ex
piration of the ninety days within which the 
account should have been filed, al though the 
failure to file the account would not defeat the 
lien as to parties having notice: Gilcrest v. 
Gottschalk, 39-311. 

A c t i o n a g a i n s t p u b l i c officer: An action 
against a treasurer, not on his bond, for mon
eys received and appropriated, is barred in 
three years : Keokuk County v. Howard, 4 1 -
11. 

So an action against a treasurer and his 
sureties on his bond, tor failure to account for 
and pay over revenues in his hands, is within 
this clause, and barred within three years. I t 
does not fall within the provisions of If 5 : 
State v. Dyer, 17-223; State v. Henderson, 40-
242. 

The action of mandamus against a public 
officer to compel the performance of an official 
duty cannot be maintained until there has 
been a refusal to perform such duty, and the 
s tatute commences to run from the time when 
tho plaintiff has a right to demand the per
formance of tho act, and he cannot delay or 
postpone it by neglecting to make such de
mand : Prescott v. Gonser, 34-175; Beecher v. 
Clay County, 52-140. 

In an action against the clerk of the court 
for damages resulting from his negligence in 
accepting an insufficient stay bond, hela, tha t 
the cause of action did not accrue nor the stat
ute begin to ru n unti l the stay expired: Steel 
v. Bryant, 49-116, 



CODE, § 2529.] LIMITATION OF ACTIONS. 981 

Under the Code of 1851. held, tha t the fail
ure of a county judge to pay over money 
received by him in his official capacity was not 
the omission of an official duty, within the 
meaning of this clause, and, therefore, t ha t 
the three years' limitation did not apply to an 
action on his bond to recover such m o n e y : 
Poweshiek County v. Ogden, 7-177. 

If action against the sureties of an officer on 
his official bond be not brought within three 
years after the breach thereof it is barred, al
though in the meantime action may have been 
brought and judgment recovered against the 
principal: Wadsworth v. Gerhard, 55-357. 

Where a new obligation is accepted from an 
officer in satisfaction of his liability on his 
bond, the action upon such new obligation is 
not barred in three years: Sao County v. 
Hobbs, 72-69. 

O n u n w r i t t e n c o n t r a c t s : A parol accept
ance of a writ ten proposition constitutes an 
oral contract : Hulbert v. Atherlon, 59-91. 

A contract by the board of supervisors with 
an agent lor services to be performed does not 
become a writ ten contract from the mere fact 
that the terms of such contract are embodied 
in the records of the board: Baker v. Johnson 
County, 33-151. 

An oral acceptance of such employment by 
the opposite party makes the contract a parol 
and not a written contract: Kinsey v. Louisa 
County, 37-438. 

In order to constitute a wri t ten contract 
sufficient to bring a case within the next para
graph and prevent the bar of five years from 
applying, the essential facts establishing the 
liability of defendant should be in wr i t ing : 
Lamb v. Withrow, 31-164. 

Where it was sought to recover of defend
ant the amount paid by plaintiff in satis
faction of notes upon which the two appeared 
as joint makers, parol evidence being offered 
to show that plaintiff was only surety for de
fendant, held, tha t the action was upon an 
unwri t ten contract and could not be brought 
after five years : Ibid. 

Where a surety on a judgment pays the 
same he may maintain an action against the 
principal for the amount so paid, but such 
action is founded upon a promise to repay, and 
not upon the judgment , and will therelore be 
barred in five years : Johnston v. Belden, 49-
301. 

An action by an accommodation indorser 
who has paid the judgment on a note to com
pel contribution by another indorser who is 
liable as co surety must be brought within five 
years after the payment is made : Preston v. 
Gould, 64-44. 

Action against a party to whom a note has 
been indorsed as collateral security to recover 
the excess of the amount collected on the note 
beyond the amount of the indebtedness is an 
action upon an implied contract and mus t be 
brought within five years from the receipt of 
the money: Brunson v. Ballou, 70-34. 

Under the statutory provision ($5 2407) tha t 
money paid in pursuance of the illegal sale of 
intoxicating liquors shall be held to have been 
received upon a valid promise to repay the 
same on demand, held, tha t an action to re
cover money so paid is only barred after the 
expiration of such time as would bar an action 

to recover money received under a n express 
promise to repay, and tha t the clause of the 
s ta tute l imiting actions for s ta tu tory penalt ies 
to a shorter period is not applicable: Wood
ward v. Squires, 41-677. 

Actions for the use and occupation of real 
estate are to be considered as bi ought upon an 
unwr i t t en contract : Tibbetts v. Morris, 42-120. 

The six years ' limitation upon the recovery 
of rents and profits (see § 4491) applies to an 
action for the recovery of real proper ty by 
one having the legal t i t le ; in an equitable ac
tion for conveyance and accounting, r en t s 
and profits can only be recovered for five 
years previous: Muir v. Bozarth, 44-499. 

W r i t t e n c o n t r a c t s : An action to enforce 
specific performance of a contract to convey 
real estate is governed by the provision as to 
actions on wri t ten contracts : Wright v. Le-
claire, 3-221. 

An action on a wri t ten contract to pay for 
goods to be delivered is not barred in five 
years, al though the fact of delivery is to be 
established by parol evidence: Wing v. Evans, 
73-409. 

Where action was brought to foreclose a 
deed of t rus t given to secure subscriptions of 
money thereafter to be made, held, t ha t t he 
action was properly brought upon the wr i t t en 
instrument , al though parol evidence was neo-
essary to show that the advances were made , 
and therefore tha t the action was not barred 
in five years : White v. Savery, 50-515. 

The s tatutory provisions as to actions upon 
wr i t ten contracts are applicable to suits for 
the foreclosure of mor tgages : Newman v. De 
Lorimer, 19-244. 

And also to actions to redeem: Goiver v. 
Winchester, 33-303; Green v. Turner, 38-112; 
Crawford v. Taylor, 42-260. 

A n action to foreclose or redeem from a 
mortgage is barred at the same t ime as an ac
tion at law on the mortgage debt: Smith v. 
Foster, 44-442. 

Bu t a mortgage is not barred so long as the 
debt is unpaid and capable of being enforced: 
Clinton County v. Cox, 37-570; Brown v. 
Rockhold, 49-282. 

A mortgage does not become barred so long 
as the debt which it was given to secure m a y 
be enforced, even though the form of the debt 
has been changed, as, for instance, by being-
merged into a j u d g m e n t : Shearer v. Mills, 
35-499. 

Therefore where, by reason of t he absence 
of defendant from the state, the action upon 
the indebtedness is not barred by the lapse of 
ten years, neither is the action to foreclose the 
mortgage to secure such indebtedness barred, 
al though the action to foreclose might , by 
proceedings by publication, have been brought 
dur ing defendant 's absence: Clinton County 
v. Cox, 37-570. 

Although an action to redeem from a mort
gage will be cut off at the expirat ion of ten 
years from the t ime the r ight of redemption 
accrued, yet where it is claimed t h a t t he 
mortgage has been satisfied by the receipt of 
rents and profits by the mortgagee in posses
sion, the action to declare the mortgage satis
fied and have it canceled will not be barred 
unt i l ten years after the payment was thus 
completed: Green v. Turner, 38-112. 
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Action for the enforcement of a vendor's 
lien, being treated in the same light as the 
foreclosure of a mortgage, must be brought 
wi th in ten years from the time the cause of 
action accrued: Day v. Baldwin, 34-380. 

F o r t h e r e c o v e r y of r e a l p r o p e r t y : The 
s tatutory provisions as to limitation of an 
action to recover real property are applicable 
to a suit by a widow for dower: Phares v. 
Walters, 6-106. 

But the statute does not commence to r u n 
against her unti l her right to dower is denied: 
Slurry v. Starry, 21-254; Rice v. Nelson, 27-
148; Sully v. Nebergall, 30-339; Fetch v. Finch, 
52-563. 

Lapse of ten years will not bar thedoweress 
of her dower whore there has been no adverse 
possession: Berry v. Furhman, 30-462. 

Tiie statute does not run against the dower 
r ight unti l it has become vested by the death 
of husband or wife: Hurleman v. Hazlett, 
55-256. 

Under the present s tatutory provisions all 
actions for the recovery of real property, and 
personal actions on writ ten contracts com
menced since July 1,1856. must be commenced 
wi thin ten years after the cause of action ac
c rued : Johnson v. Hopkins, 19-49. 

Where an action is brought to set aside a 
sheriff's sale and get possession of the property 
conveyed thereb}- it is an action to recover 
real property within the terms of the s ta tu te : 
Williams v. Allison, 33-278. 

An action against a railway company to re
cover damages to an abut t ing property owner 
by reason of the location of the track along 
the street of a city is not an action relating to 
an interest in real property, and must be 
brought within live years from the t ime when 
the right of action accrues: Pratt v. Des 
Moines N. W. R. Co., 72-249. 

The fact that an action at law to recover 
damages for breach of contract to convey real 
property has become barred will not neces
sarily bar an action for sjjecific perform
ance. Under a former statute, held, tha t the 
lat ter action was within the provision as to 
real property and not within that as to con
t rac t s : Wright v. Leclaire, 3-221. 

An action in equity to compel conveyance 
by a purchaser who has purchased in trust for 
plaintiff and her husband, he being deceased, 
and she claiming to be sole devisee, comes 
wi thin the limitation as to actions for the re
covery of real property ra ther than the pro
visions as to actions for relief on the ground 
of f raud: Stanley v. Morse, 26-454. 

Where the landlord is in an action deter
mined not to be the owner of the premises, 
his tenant becomes liable to eviction by the 
real owner at any time, and the statute of lim
itations against such action for eviction com
mences to run at once and not from the end 
of the term : Tibbelts v. Morris, 42-120. 

Where lots were sold in accordance with a 
plat on which a tract was marked as a public 
square, and which it was represented should 
remain open and without buildings, held, tha t 
a r ight of action to restrain the use or sale of 
such square as private property did not ac
crue until there was an a t tempt on the part 
of the grantor or his grantees to make some 
use or disposition of the premises inconsistent 

wi th such representations: Fisher v. Beard, 
32-346: S. C, 40-625. 

The rule tha t an action by a junior mort
gagee to redeem from a senior mortgage is 
barred in ten years is in nowise dependent 
upon the question of adverse possession: Floyd 
County v. Cheney. 57-160. 

The mortgagor, or his grantee, or a subse
quent incumbrancer, do not hold adversely to 
the mortgagor. Therefore, the statute of lim
itations will not run in favor of a subsequent 
grantee as against a mortgagee. (Explaining 
Jamison v. Perry, 38-14): Hodgdon v. Heid-
man, 66-645. 

Whether there is adverse possession or not 
under a foreclosure sale does not affect the 
period of limitation within which an action by 
a subsequent incumbrancer not made party to 
the foreclosure of a prior incumbrance may 
bring his action to redeem: Gower v. Win
chester, 33-303. 

A d v e r s e p o s s e s s i o n . The limitation com
mences to r u n from the t ime of ouster by one 
who enters with claim of adverse possession, 
and not from the t ime the adverse claimant 
obtains t i t le : Robinson v. Lake, 14-421. 

As against an action for the recovery of real 
property the s tatute begins to run at the t ime 
adverse possession is taken and held by the 
tenant or those under whom he claims. The 
possession of a tenant holding over after his 
term, or that of a mere trespasser, does not 
amount to a disseizin such that the statute 
will begin to run. Disseizin occurs only when 
possession is taken and held without assent of 
the owner, with intent to hold the estate 
therein under claim adverse to h i m : Barrett v. 
Love, 48-103. 

Ten years' use of a h ighway by the public 
under claim of r ight will bar the owner of the 
soil: Keyes v. Tail, 19-123; at least in the ab
sence of proof that the road was used by 
leave, favor or mis take: Onstott v. Murray, 
22-457. 

Whether the s ta tute of limitations run8 
against the public because of adverse posses
sion of a highway established in the manner 
prescribed by law, quaere; but held that, in 
case of non-use of a highway for a long t ime 
and actual adverse possession thereof for ten 
years, the public were estopped from asserting 
any right thereunder : Davies v. Huebner, 45-
574. 

Mere non-user of an easement granted by 
deed will not bar the right. There must be 
some use adverse to tha t of the grantee to have 
tha t effect: Barlow v. Chicago, R. I. & P. R, 
Co., 29-276. 

Mere possession for the statutory period of 
limitation is not sufficient to enable the de
fendant to rely on the bar of the statute. Such 
possession must be adverse under color of 
ti t le or claim of r i gh t : Wright v. Keithler, 
7-92; Jones v. Hockman, 12-101; Clagett v. 
Conlee, 16—187; Larum v. Wilmer, 35-244; 
Davenport v. Sebring, 52-364; Donahue v. 
Lannan, 70-73. 

A party out of possession cannot base a 
r ight of action upon adverse possession for 
less than the s ta tutory period: Hanlenbeck v. 
Riley, 35-105. 

Where a par ty states tha t he entered under 
claim of title, bit* also states that he took pos* 
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session under a conveyance which excluded 
the land in question by description, be will not 
be deemed to have color of t i t le: Weinig v. 
Holcomb, 73-143. 

The abandonment of possession by the real 
owner and tiie taking of possession by one 
claiming under adverse title will not give to 
the latter any valid claim by estoppel or 
otherwise until the expiration of the period of 
l imitat ion: Sunders v. Godding, 45-463. 

A party cannot claim title by prescription 
<:n the strength of adverse possession, where 
he does not show color of title or claim of 
r igh t : Solberg v. Decorah, 41-501. 

Possession, to be adverse, must be with in
tention to claim title. Facts, such as that the 
party has prosecuted an action against his 
grantor for purchase money and accepted pay
ment thereof, and negotiated with the t rue 
owner for the purchase of the property, and 
that he claimed only the ownership of the im
provements, should be considered as showing 
an abandonment of the claim of t i t le : Daven
port v. Sebring, 52-364. 

Mere occupation of land belonging to a city, 
wi th full knowledge of the occupant t ha t he 
has no color of right thereto, does not give 
any presci iptive right therein: Twining v. Bur
lington, 68-284. 

The fact that a person filing a plat, showing 
the dedication of certain streets, remains in 
possession of the land included in such streets, 
does not constitute possession under a claim of 
right adverse to the public in such sense tha t 
the statute of limitations will r u n : McDunn 
v. Des Moines, 34-467. 

Where land bordering on the Mississippi 
river was granted by the United States to the 
city of Dubuque, held, tha t the city took the 
same as a t rustee and held the title for t he 
public, subject to all the liabilities and condi
tions to which the property was subject in the 
hands of the United States, and that a person 
could not, by adverse and hostile possession 
of any part of the strip, claim title against the 
public under the statute of l imitations: Sim-
plot v. Chicago, M. & St. P. R. Co., 5 MeCrary, 
158. 

The statute of limitations is not available as 
a defense unless the defendant holds under 
color of title or has had actual possession for 
the full time limited under a claim of right. 
Mere possession without color of title or claim 
of right is not adverse, but the possessor will 
be deemed by the law to hold under the legal 
owner. No length of possession will m a k e it 
adverse: Qrubev. Wells, 34-148. 

One who enters upon land without color of 
title, as a trespasser, does not hold adverse to 
or interrupt the possession of another ad
versely slaiming the l and : Whalley v. Small, 
29-288. 

A mere continuance in possession by the 
grantor, after conveyance by him, will not 
ripen into a r ight to rely upon the s ta tu te of 
l imitations: Livermore v. Maquoketa, 35-358. 

Where a party is in possession after an ad
judication that he is not the owner of the 
premises his possession is not under claim of 
r ight or color of t i t le : Larum v. Wilmer, 35-
244. 

Claim of right is, however, alone sufficient to 
•entitle a party to rely upon his possession as 

adverse. I t is not essential t ha t he have color 
of t i t l e : Hamilton v. Wright, 30-480; Colvin 
v. McCune, 39-502. 

I t is not essential for one relying upon adverse 
possession as a bar to show legal title. A claim 
of r ight to the land is sufficient, and this claim. 
need not be based upon the legal or a paper 
title, but may rest in parol. A claim based 
upon an equity is sufficient: Montgomery 
County v. Severson, 64-326. 

I t is not necessary tha t a title in order to con
sti tute color of ti t le so as to protect the person 
claiming thereunder shall be valid, and it is 
immaterial whether its want of validity results 
from its inherent defects or from mat ters t rans
piring subsequently to the act ion; or whether 
such want of validity is a t t r ibutable to individ
ual or judicial act ion: Hamilton v. Wright, 
30-480. 

The t e rm color of tit le, used to designate a 
claim of title under which lands are held tha t 
will support a defense based upon the s ta tute 
of limitations, implies tha t the tit le thus de
scribed is not valid, but is claimed to be by 
the par ty holding i t ; and held, tha t a pa r ty 
claiming under a t a x deed which was void for 
the reason tha t the title of the land was in the 
United States government a t the t ime of the 
levy of the tax on it, and therefore taxable, 
constituted color of tit le, and might be pleaded 
as raising the bar of the s ta tute of l imita t ions: 
Chicago, R. I. & P. R. Co. v. Allfree, 64-500. 

A t ax deed, void on its face, is sufficient to 
give color of t i t le : Colvin v. McCune, 39-502. 

A descent cast, or a devise, gives color of 
title, al though the ancestor or cievisor was a 
mere trespasser: Hamilton v. Wright, 30-480. 

The possession of real property by heirs of 
one who held adversely under claim of r ight 
is under color of t i t l e : Teabout v. Daniels, 38-
158. 

Deeds of conveyance purport ing to convey 
the land to the person in possession are evi
dence of color of title, a l though they are in
formal and indefinite in description. I t is not 
necessary tha t they be sufficient to convey the 
t i t l e : Saier v. Meadows, 68-507. 

But in order tha t an informal ins t rument 
shall constitute color of title it mus t appear 
that it was relied upon as the source of t i t l e : 
Moore v. Antill, 53-612. 

A party claiming under a quitclaim deed, 
though he is not to be regarded as a good-faith 
purchaser, nevertheless has sufficient color of 
title to enable him to set up adverse possession: 
Tremaine v. Weatherby, 58-615. 

Merely paying taxes upon wild lands and 
occasionally looking at them and showing 
them to others, held not such actual, visible, 
notorious, adverse possession as is necessary to 
enable a par ty to take advantage of t he stat
u t e : Brown v. Rose, 48-231; S. C, 55-734. 

Payment of taxes is mere evidence of a 
claim and its ex ten t ; it is not, of itself, ad
verse possession: Sioux City & I. F. Town 
Lot, etc., Co. v. Wilson, 50-422. 

The adverse possession need not be in de
fendant personally and solely, but it is suf
ficient if it be in him and those through whom 
hederives title, they claiming t i t le : Kilbourne 
v. Lockman, 8-380. 

The adverse possession must be under claim 
of r ight with intention to claim title, and not 
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by agreenent with the t rue owner: McNamee 
v. Moreland, 26-96. 

Where the intention as an element of ad
verse possession is sought to be shown, the 
declarations of the occupant that he did not 
hold adversley are competent evidence. If 
the entry be permissive, it can be shown that 
the party did some act which would make his 
holding adverse: Ibid. 

The possession, to be adverse, must be act
ual , continued, visible, notorious, distinct and 
hostile, and commenced under claim or color 
of tit le, but actual residence on the land is not 
necessary to constitute such possession. Any 
acts which are open and notorious, done under 
claim or color of title and continued for the 
necessary time, will justify the finding of ad
verse possession: Robinson v. Lake, 14-421; 
Booth v. Small, 25-177. 

The acts relied on as showing actual posses
sion must be such that on the one hand the 
fair inference is that they were done because 
the doer thereof claimed title or ownership in 
the premises, and on the other hand they 
mus t be such as would natural ly lead any one 
interested in the land to understand that they 
were done by some one who was claiming title 
in the premises: Merrill v. Tobin, 30 Fed. 
Eep. , 738. 

The title under which the adverse possession 
is held need not be valid and perfect, but 
must be claimed in good faith; nor need the 
possession be shown to have been known to 
t he adverse party or his grantor : Close v. 
Samm, 27-503. 

Adverse possession must be open and notori
ous, and, if so, the person against whom it is 
maintained is presumed, as a matter of law, 
to know of if: Teabout v. Daniels, 38-158. 

One may hold possession in fact of unin-
closed land by the exercise of such acts of 
ownership over it as are necessary to the en
joyment of the ordinary use of which it is 
capable, and acquire the profits it yields in its 
present condition. Such acts being continued 
and uninterrupted will amount to actual pos
session, and, if under color of title or claim of 
r ight, will be adverse: Colvin v. McCune, 39-
502. 

Where a person exercises such acts of own
ership of real property as is necessary to enjoy 
the ordinary use of which it is capable in its 
existing condition, he is to be regarded as in 
possession of the same: Teabout v. Daniels, 
38-158. 

One who takes possession of timber land, 
and makes such use of it as it is susceptible 
of, cutt ing t imber therefrom every year, is to 
be considered as in adverse possession: Spitler 
v. Scofield, 43-571. 

Where the land in question was uninclosed 
and unimproved prairie land, and it was 
sought to show adverse possession thereof, 
commencing at a t ime when such land is not 
ordinarily put to any use, held, tha t it was 
error to instruct that such possession might be 
inferred fiom such acts of ownership, control 
and dominion over the property as are usually 
exercised by owners of land in such condition 
and si tuation: Brown v. Rose, 55-734. 

Acts of an owner in going upon such land 
and hun t ing and digging thereon for a corner, 
held not sufficient to constitute adverse posses
s ion: Ibid. 

A roving possession from one part of a t ract 
of land to the other will not constitute adverse 
possession as to any part of the land which has 
not been held adversely for the statutory 
period: Messer v. Reginnitter, 32-312. 

The facts relied upon to constitute adverse 
possession mus t be strictly proved. They can
not be presumed. The law presumes that the 
possession of land is always under a legal title, 
and will not permit this presumption to be 
overcome by another presumption. An inten
tion to hold adversely cannot be inferred from 
possession a lone: Grube v. Wells, 34-148. 

Actual possession of a part of a tract is legal 
possession of the whole of the tract covered 
by the title under which the actual possession 
is taken, and possession of the part will impart 
notice of the claim to the whole t rac t : Wai
ters v. Connelly, 59-217. 

Where a party enters upon land and holds 
it under claim of right or color of title, hav
ing possession which is hostile and adverse to 
the holder of the legal title, and cultivates a 
portion as his own, resting his claim to the 
whole upon the same color of title, the law 
will presume him to be in possession of all the 
land within the boundaries as prescribed in 
such t i t le; but such a rule would not apply if 
the adverse party had possession of the portion 
which claimant did not cult ivate: Chicago, 
R. I. & P. R. Co. v. Allfree, 64-500. 

Where one takes possession of a govern
ment subdivision of land under claim of title 
to the whole of it, breaks it up and puts part 
of it under cultivation, and no other person is 
in possession of any part, his possession must 
be held as applying to the whole tract claimed 
by him, especially when the actual possession 
extends to every government subdivision 
embraced in the whole t rac t : Tremaine v. 
Weatherby, 58-615. 

Two government subdivisions in different 
sections, but adjoining each other, may con
sti tute together one tract, possession of a part 
of which will be jwssession of the whole: Kerr 
v. Leighton, 2 G. Gr., 196. 

Facts in a particular case held sufficient to 
show actual, open and exclusive possession by 
defendant, and those under whom lie claimed, 
of open and uninclosed land: Forey v. Bige-
low, 56-381. 

The occupation of a strip of land by reason 
of a mistake as to the t rue boundary line be
tween adjoining owners will not constitute 
adverse possession thereof: Mills v. Penny, 74-
172. 

In case of mistake as to the boundary l ine 
the possession of the par ty against whom the 
mistake exists will not be deemed adverse. 
Mere mistake does not make the possession 
one under claim of r igh t : Grube v. Wells, Si-
US. 

But where parties have established a line 
and used it as a boundary, irrespective of the 
t rue line, the possession will be adverse, and, 
after the lapse of the necessary period, con
clusive upon the parties and their grantees : 
Hiatt v. Kirkpatrick, 48-78. 

In an action to settle a boundary line, 
wherein it was stipulated tha t the adverse 
parties were the owners of the respective gov
ernment subdivisions, and plaintiff claimed 
and introduced evidence to prove adverse pos
session to a certain fence which was not on 



CODE, g 2529.J " LIMITATION OF ACTIONS. 985 

the t rue line, held, tha t such proof of adverse 
possession was admissible: Meyer v. Weigman, 
45-579. 

An owner of land, who, through ignorance 
of the dividing line, includes a part of an ad
joining tract within his inclosure, does not 
hold such portion by adverse possession, so as 
to set the statute of limitations in mot ion: 
Skinner v. Crawford, 54-119. 

Adverse possession of a highway will not be 
presumed on account of a slight mistake or 
variance between the use and the t rue l ine : 
State v. Welpton. 34-144; State v. Gould, 40-
372 ; State v. Schilb, 47-611. 

Where defendant claimed ownership, wi th 
corresponding acts of use and occupation for 
ten years, up to a line fence which was erected 
at the mutual cost of both parties and intended 
to be the division line between them, it was 
held tha t a grant would be presumed under 
the s tatute of limitations in the absence of re
but t ing circumstances: Burdick v. Heivly, 23-
511. 

If a party owning on one side of a division 
line has been in peaceable possession and 
claimed up to the partition line and cultivated 
it as his, claiming adversely to all the world 
for more than ten years, then his title to the 
strip of laud on his side of such division line 
which may not previously have belonged to 
him becomes complete by adverse possession: 
Brown v. Bridges, 31-138. 

Where adjoining owners have, for the period 
of limitation, occupied to a boundary line 
fixed upon by agreement, and not merely 
under a misapprehension as to its representing 
the t rue boundary under their conveyances, 
they are deemed to have held to such line by 
adverse possession: Foulkev. Stockdale, 40-99. 

Where parties agree as to a certain line be
tween their property being the true division 
line, and occupy to such line, each is to be con
sidered as in adverse possession of the property 
so occupied, whether the line is correct or n o t : 
Tracy v. Newton, 57-210. 

Where parties by unmistakable acts adopt 
a corner and boundary line as true, they be
come binding •without any express provisions, 
and possession under such acts is adverse : 
Davis v Curtis, 68-66! 

Where a division line is agreed upon by the 
persons owning adjoining real estate, and pos
session is taken in accordance with such agree
ment , such possession must be considered as 
adverse from the t ime it is t aken : Heinmchs 
v. Terrell, 65-25. 

Adverse possession of public land cannot 
avail against the government : Sater v. Mead
ows, 68-507. 

But if possession originates while the title is 
in the government its adverse character at
taches and becomes operative from the t ime 
the title passes from the goverment to a pri
vate owner : Ibid. 

Where a par ty was in possession of land 
under claim of title from the United States 
government at the t ime that an adverse title 
was acquired, and remained in such posses
sion for the period of limitation, held, tha t 
his defense as against such adverse title was 
complete : Tremaine v. Weatherby, 58-615. 

Possession of public lands under claim of 
title does not create any right as against the 

grantee of the United States, unless continued 
for such length of t ime after the government 
parts wi th the tit le as to entitle the defendant 
to avail himself of the benefits of the s t a t u t e : 
Iowa R. Land Co. v. Adkins, 38-351. 

While the s tatute of l imitations does not r u n 
against the government , there is no provision 
in law declaring tha t a citizen cannot hold ad
versely to the government , or hold under a 
claim of title against i t : Chicago, R. I. & P. 
R. Co. v. Allfree, 64-500. 

Where a person was in possession of land 
under color of title while the tit le was still in 
the United States government , and remained 
in such possession after the title passed from 
the government to the plaintiff for the full 
period of ten years, held, t ha t he might plead 
such possession under color of title as against 
the government 's g ran tee : Ibid. 

Adverse possession makes it immater ia l 
whether the title conveyed by patent issued 
by and divesting the title of the United States 
was in other respects good or n o t : Bicknell v. 
Comstoek, 113 U. S.. 149. 

An entry made upon land even under t he 
title of the owner may become thereafter ad
verse to such title and owner : Hamilton v. 
Wright, 30-480. 

The possession of a mere trespasser who en
ters without color of ti t le and claim of r ight 
will become adverse from tho t ime he places 
on record a deed to him purport ing to convey 
the title to the land. The taking and the re
cording of such deed will operate as a notice 
to the owner tha t the person in possession is 
no longer a trespasser, and the s ta tu te of lim
itations will begin to r u n from t h a t t i m e : 
Ibid. 

Where possession is originally lawful a mere 
forcible entry thereon, not followed by continu
ous possession, will not prevent the s ta tu te 
from continuing to run . But otherwise if en
t ry be peaceable and continuous possession 
thereunder is re ta ined: Petto v. Scholte, 24-
283. 

Where , at the t ime a par ty wall was first 
used for the benefit of adjoining premises, it 
was used by a tenant for years of such prem
ises as a support to a building erected by him, 
and a stipulated sum was paid by him to t he 
person erecting such wall as rental for the use 
thereof, held, tha t the s ta tu te of l imitat ions 
against an action to recover one-half the ex
pense of such wall commenced to run only 
from the refusal of the person owning and oc
cupying the adjoining premises to continue 
to pay such rental for the use of the w a l l : 
Crapo v. Cameron, 61-447. 

Where title is obtained by adverse posses
sion, such title must be presumed to continue 
until it is divested in some manner recognized 
by law. It may be sold and conveyed, and 
the party against w h o m it has become per
fect can do nothing to in any manner im
pair it. The par ty in w h o m such title has 
become perfect will be deemed to be in posses
sion, and actual occupancy is not essential t o 
its cont inuance: Heinriehs v. Terrell, 65-25. 

The seizin and possession of one tenant 
in common are the seizin and possession of 
others, and the s ta tu te of limitation will not 
operate in favor of the former to give h im 
title by adverse possession unless it be sole and 
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exclusive and with the knowledge and acqui
esce! c^ of the co-tenants: Killmerv. Wuchner, 
74-359. 

Seizin and possession of one tenant in com
mon are the seizin and possession of the other. 
One can never be disseized by another without 
an actual ouster, to constitute which physical 
eviction is not required, but a possession at
tended with such circumstances as to evince a 
claim of exclusive right and title and the de
nial of the right of the other tenants to par
ticipate in the profits. Actual ouster and ad
verse possession might be inferred from sole 
possession and an exclusive reception and en
joyment of the rents and profits with the 
knowledge and implied acquiescence of the 
other tenant in common for die period of ten 
yea r s : Burns v. Byrne, 45-285. 

One going into possession as tenant in com
mon is not to be regarded as holding adversely 
to the other tenants in common until eviction: 
Shell v. Walker, 54-386. 

Under the peculiar facts of a particular case, 
held, that plaintiffs had never lost their title 
as tenants in common in the premises in con-
troveisy, and that there had been no act of 
defendant amounting to an ouster of plaintiffs 
or assertion of his title in severalty to the 
whole t r ac t : Hume v. Long, 53-299. 

The possession of a tenant in common is not 
adveise to his co-tenant. I t may, however, 
become such, and is to be regarded as such, 
when the tenant in common holds possession 
under a claim of entire ownership and the co-
tenant has knowledge of it. Such knowledge 
on the part of the co-tenant need not neces
sarily be shown by direct and positive evi
dence. It is sufficient if it is not shown to be 
otherwise, and the circumstances are such 
that it might reasonably be presumed that the 
co-tenant had such knowledge: Knoivles v. 
Brown, 69-11. 

In a particular case, held, tha t the possession 
by a co-tenant was of such character and so 
long continued, and the circumstances other
wise were such, that notice of his occupancy 
must be presumed to have come to his co-
tenant , and his possession would be deemed 
adverse : Ibid. 

I t seems that exclusive occupancy by one 
tenant in common ior a long t ime will consti
tu te ouster of a co-tenant; but under the cir
cumstances of a particular case, held, tha t an 
occupancy of seventeen years would not have 
tha t effect: Flock v. Wyatt, 49-4G6. 

A person entering into possession as tenant 
in common is presumed to continue to hold 
in that maimer, and not adversely, until he 
has none some act amounting to eviction of 
his co-tenant: Shell v. Walker, 54-386. 

While possession of one tenant in common, 
however long continued, will not amount to 
adverse possession as against another tenant in 
common, yet a conveyance by one such tenant 
as his own, and possession taken by his 
grantee under such conveyance, amounts to 
•ouster and disseizin of his co-tenant, and the 
recording ot the deed, accompanied by actual 
and notorious possession in the grantee, is 
notice of such adverse claim, and from that 
t ime the statute will run : Kinney v. Slattery, 
61-353. 

One going into possession under a quitclaim 

deed from a tenant in common does not 
thereby assert adverse possession as against 
the other tenant in common so as to set the 
statute of limitations in motion: Moore v. An-
till, 53-612. And see Hume v. Long, 53-299. 

A person who has been in possession of 
property under color of title for such length of 
t ime that the statute of limitations has run in 
his favor cannot be required to relinquish his 
claim thereunder and rely only upon title to 
one-half of the property as tenant in common 
cast upon him by operation of law al ter the 
commencement of his possession: De Long v. 
Mulcher, 47-445. 

Where a purchaser from a tenant in com
mon ff a portion of the common premises took 
possession thereof and asserted such owner
ship as to indicate his understanding and be
lief that he was the owner in severalty of the 
land thus purchased, and retained such posses
sion beyond the statutory period, held, tha t he 
should be regarded as having held adversely 
to the co-tenants of his grantor, who had 
knowledge of the facts, and as having acquired 
title to the property by adverse possession, al
though the deed under which he held did not, 
as a mat ter of law, confer upon him any r ight 
in severalty: Laraway v. Larue, 63-407. 

The rights of one tenant in common are not 
waived by the fact that another is not barred 
of his action as against an adverse jiossession 
by reason of minori ty: Peters v. Jones, 35-
513. 

An adverse claim of title must exist to en
able defendant in an action for the recovery 
of land to plead the statute of limitations. So 
long as the relation of mortgagor and mort
gagee or of trustee and cestui que trust exists 
between the parties neither can be considered 
as holding a claim adverse to the other: Jordan 
v. Brown, 56-281. 

The possession of mortgagor or mortgagee 
under the mortgage is not to be considered as 
adverse to the other, and this is true where the 
possession is under a deed absolute m terms, 
but which is in law a mor tgage : Crawford v. 
Taylor, 42-260. 

The mere jiossession of a mortgagee will not 
be held adverse to the mortgagor, even after 
payment of the mortgage debt, so as to give 
him the benefit of the statute. Something be
yond mere possession al ter payment is neces
sary to make such possession adverse: Green v. 
Turner. 38-112. 

Possession of the mortgagor or his grantor 
or an incumbrancer is not adverse to that of 
the mortgagee: Hodgdon v. Heidman, 66-645. 

And the grantee or the mortgagor under a 
conveyance subsequent to the mortgage holds 
adversely to the title of a purchaser at the sale 
under a foreclosure to which only the mort
gagor was a pa r ty : Jamison v. Perry, 38-14. 
as exnlained in Hodgdon v. Heidman, 66-645. 

A mortgagor or the grantee of a mortgagor 
or a subsequent incumbrancer in jiossession of 
land does not hold adversely to the mortgagee: 
Hodgdon v. Heidman, 66-645. 

A party having possession under a bond for 
a deed providing that on default the grantor 
might declare the bond forfeited, and the 
grantee, his tenant at will, was held not to be 
in adverse possession against the grantor unt i l 
notice to quit was served, al though tha t wa» 
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not a judgment within the s ta tutory provision 
as to actions upon j u d g m e n t s : Smith v. Shaw-
han, 37-533. 

Under a former s ta tu te not expressly speci
fying judgments , held, tha t an action upon a 
foreign judgment was not barred by the pro
visions as to actions upon bills, notes or writ
ings obligatory for the payment of money or 
delivery of property, e t c . : Latourette v. Cook, 
3 G . Gr., 593. 

Under former s tatutory provisions specifying 
judgments of courts of record and also actions 
upon bills, notes, etc., held, tha t an action 
upon the judgmen t of a justice of the peace 
was within the l imitation relating to judg
ments of a court of record: Danemuller v. 
Burton, 4 G. Gr., 445. 

A revival of a judgment by scire facias is 
not a new judgment against which the s ta tu te 
of limitations commences to run, but the 
period of l imitation continues to r u n against 
the original j u d g m e n t : Meek v. Meek, 45-294. 

A judgment against a decedent mus t be 
filed as a claim under § 3625 or it will be 
barred as there specified: Davis v. Shawhan, 
34-91. 

not until more than ten years after defaul t : 
Austin v. Wilson, 46-362. 

The possession of the vendee under a bond 
to convey is, unti l the contract is declared for
feited by the vendor, regarded as tha t of a 
purchaser, and therefore adverse to that of a 
vendor: Montgomery County v. Severson, 64-
326. 

A vendor under bond for conveyance upon 
payment of the purchase money is regarded as 
a mortgagor until the vendor, if he may do so 
under the contract, declares such contract for
feited. Until such forfeiture, the vendee is 
regarded as a purchaser and holding as such, 
and his possession is therefore adverse to the 
vendor: Ibid. 

A purchaser, going into possession in pur
suance of a void sale under a deed of trust , 
has color of title, and his possession is adverse 
to that of the original g ran tor : Gebhard v. 
Satller, 40-152. 

A right by prescription cannot be set up in 
place of one which is held by grant to defeat 
the terms and conditions of the g r an t : Mosle 
v. Kuhlman, 40-108. 

O n j u d g m e n t s of c o u r t s of r e c o r d : The 
order of a probate court allowing a claim is 

3 7 3 5 . F r a u d ; m i s t a k e ; t r e s p a s s . 2530. In actions for relief on the 
ground of fraud or mistake, and in actions for trespass to property, the cause 
of action shall not be deemed to have accrued until the fraud, mistake, or 
trespass complained of shall have been discovered by the party aggrieved. 
[R., § 2741; 13 G. A., ch. 167, § 9; C , '51, § 1660.] 

A cause of action on account of fraud such ground of fraud " i n a case heretofore solely 
as was heretofore cognizable in chancery 
commences to run from the t ime of the dis
covery of the fraud: Coivin v. Toole, 31-513. 

The fraud contemplated in this section is 
only such as was heretofore solely cognizable 
in chancery: Gebhard v. Saltier, 40-152; 
Brown v. Brown, 44-349; Phoenix Ins. Co. v. 
Dankwardt, 47-432. 

Where the fraud is not of that character, 
but the plaintiff's remedy is concurrent, the 
exception here made does not apply: Relf v. 
Eberly, 23-467; MeGinnis v. Hunt, 47-668. 

An action to rescind a contract for fraud, 
and set aside a deed and restore the parties to 
their rights prior to the fraud, is an action 
solely cognizable in a court of chancery, and 
the statute begins to run with the discovery 
of the fraud: Relf v. Eberly, 23-467. 

Where plaintiff dismissed an action on a 
bond for specific performance upon defend
ant 's testimony that a subsequent conveyance 
to a third person was without notice of plaint
iff's rights, and subsequently learned tha t such 
testimony was false and the pretended con
veyance was fraudulent, held, tha t the s tatute 
of limitations as against an action for relief 
from such fraud commenced to run from the 
discovery thereof, al though the action on the 
bond was barred: Muir v. Bozarth, 44-499. 

In actions brought by an assignee in bank
ruptcy to recover damages for fraud, the limit
ation of two years imposed by the statutes of 
the Dmted States upon such actions com
menced to run when the fraud is discovered: 
Clews v. Traer, 57-459. 

An action for money paid by mistake of one 
party and fraudulently received and retained 
bv the other is not a I action for relief on the 

cognizable in a court of chancery," and there
fore is barred in five years irrespective of the 
t ime of discovery of the fraud or mis take : 
Higgins v. Mendenhall, 51-135. 

The cases of mistake referred to in the 
s tatutory provision are not limited to those 
cognizable solely in equity, but include such 
as are cognizable a t law as well: Higgins v. 
Mendenhall, 42-675; MeGinnis v. Hunt, 47-
668; Higgins v. Mendenhall, 51-135. 

The fact tha t a par ty might have discovered 
a mistake more than five years before bringing 
action will not defeat the recovery if he was 
lulled into security, and the belief that there 
was no mistake by the acts of the opposite 
pa r ty : Manatl v. Starr, 72-677. 

This section is applicable to an action 
brought to enjoin the enforcement of a judg
ment rendered without jurisdiction, and such 
action does not become barred unt i l after five 
years from the discovery of the mistake in 
taking j u d g m e n t : Gerrish v. Seaton. 73-15. 

In an action for relief on the ground of 
fraud, defendant pleading the s tatute of limit
ations must show tha t plaintiff had knowledge 
of the fraud more than five years before the 
action was brought : Baldwin v. Tuttle, 23-66; 
Harlin v. Stevenson, 30-371. 

Bu t the s tatute commences to r u n not 
merely from the actual discovery of the fraud, 
but from the t ime when it might, by the use 
of diligence, have been discovered: Humph
reys v. Matoon, 43-556. 

The recording of a deed is sufficient notice 
of any fraud in its execut ion to cause the 
s ta tute to begin to r u n against an action based 
upon such f raud: Bishop v. Knowles, 53-268. 

Where a sale is made under the provisions 
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of a deed of trust , which is void by reason of 
insufficiency of notice, and that fact appears 
upon the face of the conveyance, the grantor 
in the deed of trust is chargeable with notice 
of the fact that the sale is void from the t ime 
such deed is recorded: Gebhard v. Saltier, 40-
152. 

Where the cause of action is based on a 
fraudulent execution of a deed, the grantee 
will be deemed to have had notice of such 
fraud from the time the deed is filed for rec
ord, and the statute of limitations will com
mence to run from that t ime : Laird v. Kil
bourne, 70-83. 

Evidence in a particular case held sufficient 
to show that the discovery of the mistake re
lied upon was made within five years : Egg-
spieller v. Nockles, 58-649. 

Where the petition alleges the discovery of 
the fraud which is the subject of the action, 
within five years, it is not subject to demurrer : 
Shank v. Teeple, 33-189. 

While, in an action to recover on the ground 

The statute commences to run from the date 
of the last item, whether debit or credit: 
Thorn v. Moore, 21-285; Mills v. Davies, 42-91; 
Keller v. Jackson, 58-629. 

The account here contemplated is one which 
is not interrupted nor broken, not close:! by 
sett lement or otherwise, and is a running, con
nected series of transactions. Where there 
was a hiatus of two years, followed by an 
i tem of a different character than those before, 
held, tha t the last item was not properly a part 
of the same account: Tucker v. Quirnby, 37-17. 

A claim for work performed at different 
periods of t ime, under separate and distinct 
contracts, is not a continuous, open, current 
account : Shoriek v. Bruce, 21-305. 

Where the indebtedness was accruing daily, 
monthly or yearly for items of board, rent, 
etc., held, tha t it would constitute a current 
account : Moser v. Crooks, 32-172. 

And so held in case of a charge for keeping 
and providing for another continuously: Wen-
deling v. Besser, 31-248. 

Though a special contract be made as to a 
specific piece of work, the price thereof may 
still be a proper i tem of account : Mills v. 
Davies, 42-91. 

An objection that a finding in an action 
upon an account is not on an issue submitted, 
because it shows that several items were fur
nished under a contract between the parties, 
is not well founded, because a recovery could 
be had upon the account al though the items 
were furnished under a contract : Haywood v. 
Woods, 28-563. 

The account in a particular case held to be 
an open account : Wing v. Page, 62-87. 

A charge for money due on an executed con
t rac t may form one ol the items of a running 
account : Buford v. Funk, 4 G. Gr., 493. 

The fact that no date, or an incorrect date, 
was fixed to the account, or t ha t it was not 
directly charged to any one, held not to pre
vent the provisions of this section from apply
ing : Tubbs v. Maqnoketa, 32-564, 

of fraud, brought more than the statutory 
period after the commission of the fraud, it 
may be necessary for plaintiff to allege due dili
gence in the discovery of the fraud, yet objec
tion for failure to allege due diligence not 
being raised in the lower court by motion or 
demurrer cannot be raised for the first t ime in 
the supreme court on appeal: Clews v. Truer, 
57-459. 

The statute will run against an action to re
cover taxes illegally exacted from the t ime of 
their payment, and not from the time that 
their illegality is discovered: Callanan v. 
Madison County, 45-561; Beecher v. Clay 
County, 52-140. 

A tax-payer who is entitled to recover from 
the county for money paid in the purchase of 
land on which the taxes are not delinquent, 
and which is sold by the treasurer by mistake, 
may bring his action within five years from 
the discovery of such mis take: Storm Lake 
Bank v. Buena Vista County, 66-128. 

In a case not involving the construction of 
this section, held, tha t an intervening state
ment of a balance did not prevent subsequent 
i tems from iorming a portion of the same con
t inuous account : Lamb v. Hannenian, 40-41. 

An interval of one year and nine months 
between two of the consecutive items of an 
account, both of which were on the credit 
side, held not sufficient to show such break in 
the account or cessation of dealing as to cause 
the statute of limitations to commence to run, 
it appearing that all the items had relation to 
the same open and continuous transaction be
tween the part ies: KeUer v. Jackson, 58-629. 

Where , after the conclusion of the debit 
i tems of an account, the payment of the same 
was assumed by a third person who afterwards 
made payments thereon, held, tha t such pay
ments were not to be treated as items of the 
account, and the running of the statute was 
determined by the date of the last debit i t em: 
Hammond v. Hale, 61-38. 

Under a statute requiring an action to fore
close an account for a mechanic's lien to be 
brought within one year from the time the 
payment should have been made, held, tha t 
no item oi the account of charges for which 
the lien was claimed should be considered as 
due before the date of the last i t em: Merchand 
v. Cook, 4 G. Gr., 115. 

The claim of a public officer for compensa
tion is not in the na ture of an open account. 
Each one of several terms of office is to be 
deemed a separate employment : Griffin v. 
Clay County, 63-413. 

Where, m such a case, plaintiff had con
fessed that his account was made up of sepa
rate causes of action, amending his petition 
and setting out the same in separate counts, 
held, tha t he could not afterwards, for the 
purpose of defeating the statutory bar, claim 
tha t they were parts of an open account : 
Ibid. 

Under a s tatute which authorized defendant 
to be called as a witness to prove a cause of 

3 7 3 6 . Open account . 2531. When there is a continuous open current 
account, the cause of action shall be deemed to have accrued on the date of 
the last item therein as proved on the trial. [E., § 2743; C , '51, § 1662.] 
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action which was barred by the statute, held, to remove the bar by calling defendant as a 
that an account apparently barred was admis- wi tness : Thorn v. Moore, 21-285. 
sible for the purpose of forming a foundation 

3737. Commencement of action. 2532. The delivery of the original 
notice to the sheriff of the proper county with intent that it be served immedi
ately, which intent shall be presumed unless the contrary appears, or the act
ual service of that notice by another person, is a commencement of the action. 
[II., § 2744; C , '51, § 1663.] 

When deemed commenced: Where the 
original notice was not served until a month 
after the petition was filed, held, tha t the 
court would presume the notice was delivered 
to the sheriff at the t ime of the filing of the 
petition with the intent that it be served im
mediately, and that the commencement of the 
action would be presumed from tha t t i m e : 
Snyder v. Ives, 42-157. 

The action is not commenced or pending 
unti l the delivery of the notice to the sheriff, 
al though the petition be previously filed: Col
lins v. Bane, 34-385. 

However, in an injunction proceeding, held, 
that the filing ot a petition and service ot the 
writ operated to commence the action, al
though no original notice was served before 
the period of limitation had expired: Sweatt 
v. laville, 23-321. 

Where a petition was filed, but no original 
notice served and no jurisdiction over defend
ant obtained unti l appearance, which was 
after the expiration of the period of limita
tion, held, tha t the suit was not sufficiently 
begun by the filing of the petition to prevent 
the cause of action being barred : Ewell v. Chi
cago &N. W. R. Co., 29 Fed. Rep., 57. 

The intent m regard to immediate service of 
the notice which the statute contemplates 
should be a continuing intent. So where a 
notice was placed in the sheriff's hands, w h o 
neglected to serve the same, but afterwards 
returned it to the attorney, who lost it and 
afterwards had another notice served, held, 
tha t the action was not begun with the de
livery of the first notice to the sheiiff, and 
that the statutory period having expired be
fore the second notice was placed in his hands, 
the action was barred: Wolfender v. Barry, 
65-653. 

Where an original notice was delivered to a 
constable in which the re turn day was left 
blank and was al terwards filled up by h im and 
served, held, tha t such delivery of notice did 
not constitute a commencement of action 
within the meaning of the s ta tu te : Phinney 
v. Donahue, 67-192. 

This section only fixes the t ime of com
mencement of actions with reference to the 
s tatute of limitations. Other s tatutory pro-

3 7 3 8 . M o n - r e s i d e n c e . 2533. The time during which a defendant is a 
non-resident of the state shall not be included in computing any of the periods 
of limitation above described. [R , § 2745; C , '51, § 1664.] 

visions determine wha t shall be deemed com
mencement of t he action for other purposes: 
Parkyn v. Travis, 50-436. And see notes to 
§ 3804. 

A m e n d m e n t s : The filing of an amended 
petition, if the cause of action remains the 
same, does not affect the question as to whether 
the action is brought in t i m e : Cobb v. Illinois 
Cent. R. Co., 38-601, 626. 

Where an action was commenced in the 
name of two parties as executors before the 
period of l imitation had expired, but after the 
expiration of such period an amended petition 
was filed by one only claiming as sole heir, 
held, tha t as the amendment was allowed 
without objection, defendant could not claim 
tha t the action as made by amendment was a 
different one from tha t originally commenced: 
Wade v. Clark, 52-158. 

An amendment to the petition claiming ad
ditional damages, and predicated upon the 
same cause of action on which the original 
petition was founded, may be interposed after 
the t ime for bringing action on the orig
inal cause of action has expired, provided tha t 
the action on which such amendment was 
filed has been brought wi th in the proper t i m e : 
Cooper v. Mills County, 69-350. 

Where the original petition, al though not 
stat ing all the facts necessary in law to enable 
plaintiff to succeed in the action, was not 
at tacked by demurrer or motion, held, t ha t 
the fact tha t the par ty afterwards filed an 
amendment thereto after the t ime when, but 
for the commencement of the original action, 
the s tatute of limitations would have barred 
the action, would not deprive plaintiff of the 
benefit of having brought his action within 
the proper t i m e : Myers v. Kirt, 68-124. 

Where an amendment filed after the action 
is brought does not pertain to the cause of 
action so far t ha t a new cause of action is pre
sented, bu t simply alleges facts supporting 
plaintiff's r ight of recovery, the action is not 
barred: Barke v. Early, 72-273. 

In a proper case plaintiff may change his 
claim as to the remedy and ask different relief 
wi thout presenting a new cause of act ion: 
Case v. Blood, 71-632. 

Under this section, held, tha t residence and 
not citizenship was within the contemplation 
of the s ta tu te : Savage v. Scott, 45-130. 

A person on his decease ceases to be a non
resident. The disability of non-residence ends 
with his dea th : Ibid. 

The statute commences to r u n in favor of a 

defendant having a residence in this state of 
such character as would subject h im to proc
ess of the courts of this state. Residence, 
and not citizenship or domicile, determines 
the running of the s t a tu t e : laid. 

Under the s tatute of l imitations of Nebraska, 
held, tha t the mere temporary absence of a 
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debtor from the state where he has a usual 
place of residence, such that service of sum
mons might be had upon him, does not sus
pend the statute of limitations, and it was so 
held where defendant, though an unmarried 
man, had in the state a house or rooms, which 
he owned or leased, furnished for his home 
and place of residence, and still his home and 
residence while temporarily absent: Thomas 
v. Brewer, 55-227. 

A foreign corporation doing business within 
the state in such way that action might be 
brought against it and jurisdiction obtained 
in the state courts may take advantage of the 
statutory limitation, and is not to be deemed 
a non-resident: Wall v. ChicacjO & N. W. R. 
Co., 69-498; McCabe v. Illinois Cent. R. Co., 
4 MeCrary, 492; Giiinu v. Iowa Cent. R. Co., 
4 MeCrary, 5"8. 

The fact that a non-resident land owner has 
had a tenant in possession of the property, 
against whom action might have been brought 
under s* 4476, will not cause the statute of 
limitations to run in favor of such non-resi
dent owner : Heaton v. Fryberger, 38-185, 196. 

The expressions " out of this territory " and 
" t h e time of such person's absence." occur
ring in the corresponding section of the act of 
February 15, 1843, relating to the same sub
ject, held lo mean such an absence as sus
pended the power to commence action against 
such party in any of the methods provided by 
law ; but not a mere temporary absence, dur
ing which the family of the party remained at 
his usual place of abode, and service of notice 
might have been had upon him by leaving a 
copy with some member of such family: Pen-
ley v. Waterhouse, 1-^98. 

The term beyond seas, used in a previous 
s tatute as indicating an exception to the run
ning of the statute, was held to be considered 
as beyond the limits of the United States, and 
not merely as beyond the limits of the s ta te : 
Darling v. Meaehum, 2 G. Gr., 602. 

If, by reason of non-residence of the debtor, 
an action on a note is not barred, neither is the 
action to foreclose a mortgage securing the 
s ame : Clinton County v. Cox, 37-570. 

Where the only evidence of absence from 
the state was that defendant went east, held, 
tha t non-residence did not sufficiently appear 
in order to defeat the defense: Tremaine v. 
Weatherby, 58-615. 

3 7 3 9 . B a r i n fore ign jur isd ic t ion . 2534. When a cause of action has 
been fully barred by the laws of any country where the defendant has pre
viously resided, such bar shall be the same defense here as though it had 
arisen under the provisions of this chapter; but this section shall not apply to 
causes of action arising within this state. [13 G. A., ch. 167, § 10; C , '51, 
§ 1665.] 

Where a person leaves the state in the em
ploy of the general government, with the 
intention of re turning when such employment 
shall cease, but the t ime of his returning is 
indefinite, and he retains no domicile in the 
state, he is to be deemed a non-resident: 
Hedges v. Jones, 63-573. 

When a note shows on its face that it is 
barred by the s tatute of limitations, and de
fendant's answer denies the indebtedness and 
interposes the plea of the statute, judgment 
should not be rendered against defendant by 
default without proof of his not having been 
a non-resident of the state through the period 
of l imitation: Smith v. Gage, 31-27. 

I t appearing tha t defendant was not a resi
dent of the state where a judgment was recov
ered against him in 1850, nor subsequently 
when revivors thereof were had, and tha t he 
resided in this state in 1873, at the t ime of 
commencement of suit against him upon such 
judgment , held, tha t under the facts a pre
sumption arose that he had resided here con
tinuously from a period anterior to the 
rendering of the judgment in 1850: Meek v. 
Meek, 45-294. 

When defendant pleading the statute of 
limitations shows when the s tatute commenced 
to run, the burden of proving an exception by 
reason of non-residence is upon the party rely
ing thereon: Evans v. Montgomery, 50-325. 

Heirs of a person dying in this state, and who 
have themselves been residents of the state, 
cannot be presumed in the absence of evidence 
to have afterwards been non-residents: Laird 
v. Kilbourne, 70-83. 

Under previous statutes exempting the 
property of volunteers in the United States 
military service from execution or at tachment, 
providing that the s tatute of limitations should 
not run in favor of such volunteer, held, tha t 
an action to enforce a mechanic's lien against 
the property of such •* olunteer did not com
mence to run until after his discharge from 
the service: Edwards v. McCaddon, 20-520. 

Held, also, tha t such provision did not apply 
in case of action by a soldier against one not 
in the military service: Hulbert v. Hopkins. 
33-122. 

The s tatutory provisions applied in a partic
ular case: Gray v. Spanton, 35-508. 

If the cause of action did not arise in this 
state, the fact that defendant resided here be
fore going to the state where the cause of ac
tion became barred, will not prevent his taking 
advantage of such bar in a subsequent suit 
he r e : Lloyd v. Perry, 32-144. 

The use of the words " has previously re
sided " does not imply that the defendant in
terposing the {ilea of bar must at such t ime 
be a resident of this state. That plea may be 
interposed by either a resident or a non-resi
dent : Lebrecht v. Wilcoxon, 40-93. 

Aside from sta tute the rule is that a debt 
barred by the s ta tute of the state in which it 
was contracted is not barred by the laws of 
another state in which suit may be brought. 
To enable a par ty to avail himself of the pro
visions of our s ta tute to the contrary, he must 
show that he has, previous to his removal to 
this state, resided in another state by the laws 
of which the cause of action has been fully 
bar red: Sloan v. Waugh, 18-224; Petchell v. 
Hopkins, 19-531. 

A par ty must rely upon either the domestio 
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or foreign bar. He cannot weld the t ime 
which elapsed before he came to this state to 
that which elapsed thereafter, in order to ob
tain the years requisite to constitute a bar 
under our s t a tu t e : Sloan v. Waugh, 18-224. 

As against an indebtedness contracted while 
defendant was a resident of another state, the 
statute only commences to run when he be
comes a resident of this state (unless the claim 
was then barred as hero provided): Petchell v. 
Hopkins, 19-531. 

It will not be presumed tha t because notes 
are barred by the law of the state where the 
defendant has previously resided a mortgage 
given to secure them is also barred thereby: 
Gillett v. Hill, 32-220. 

Before the change of the statute in 1870, 
which added the last sentence to this section, 

held, t h a t the provisions as to the bar of a for
eign s ta tute fully completed were applicable 
to actions arising within the state, if they were 
general in their nature , so tha t they m i g h t 
have been prosecuted where defendant re
sided : Davis v. Harper, 48-513. 

And held, also, tha t where a cause of ac t ion 
arising in this state had thus become bar red 
under the laws of a foreign state, the subse
quent enactment of the s tatutory provision of 
1870 did not remove such bar: Thompson v. 
Read, 41-48. 

A cause of action for the recovery of t axes 
paid by a person claiming to be the owner of 
real estate, but against the one subsequently 
adjudged by the owner thereof, is a cause of 
action arising in this state under the s ta tu tory 
provision: Bradley v. Cole, 67-650. 

3 7 4 0 . M i n o r s a n d i n s a n e p e r s o n s . 2535. The times limited for ac
tions herein, except those brought for penalties and forfeitures, shall, in favor 
of minors as defined by this code, and persons insane, be extended so that they 
shall have one year from and after the termination of such disability within 
which to commence said actions. [E., § 2747; C , '51, § 1666.] 

the t ime for redeeming from a t a x sale to a 
year " after such liability is removed," held, 
t ha t such disability was removed by dea th 
and the redemption must be made within t he 
year following and not af terwards: Gibbs v. 
Sawyer, 48-443. 

Under the Revision there was no such ex
ception in favor of insane persons, nor was 
there a t common l a w : Shorick v. Bruce, 2 1 -
305. 

Where plaintiff, within one year after at
taining his majority, brought action to redeem 
from a t ax sale made dur ing his minori ty , 
claiming title by vir tue of a bond for a deed 
executed more than ten years previously, held, 
t ha t the r ight which the grantor in the tit le 
bond would have to interpose the defense of 
the s tatute of limitations, against any claim 
of plaintiff thereunder , passed to defendant by 
the t ax deed and migh t be interposed by h im 
against plaintiff's action to redeem: Byington 
v. Stone. 51-317. 

By this section action for the recovery of 
real property must be b roug l t by a minor 
within one year after at taining majority, 
when the ten years' limitation expires during 
the year or during minority. If the limitation 
runs for more than a year after majority the 
minor's rights are the same as those of an 
adul t : Campbell v. Long, 20-382. 

The statute of limitations will not bar an 
action by a minor brought before the termina
tion of his minor i ty : MeGinnis v. Edgell, 39-
419. 

The s tatute commences to run during in
fancy, but the action is not barred until a t 
least one year after major i ty: Mathews v. 
Stephens, 39-279. 

Where the minor owns as tenant in common 
with others, the tact that his claim or r ight is 
kept alive by this exception in his favor will 
not keep alive the claims of his co-tenants: 
Peters v. Jones, 35-572. 

Under § 1377 extending in favor of a minor 

8 7 4 1 . D e a t h ; e x c e p t i o n . 2536. If the person entitled to a cause of 
action die within one year next previous to the expiration of the limitation 
above provided for, the limitation above mentioned shall not apply until one 
year after such death. [E., § 274S; C , '51, § 1667.] 

3 7 4 2 . F a i l u r e Of act ion . 2537. If after the commencement of an action, 
the plaintiff fail therein for any cause except negligence in its prosecution, 
and a new suit be brought withm six months thereafter, the second suit shall, 
for the purposes herein contemplated, be deemed a continuation of the first. 
[E., §2749; C , ' 5 1 , § 1668.] 

This provision applies when no judgment 
on the merits has been rendered and another 
suit is brought on the same cause of action. 
If judgment on the merits is rendered in the 
first suit it will bar a new one: McDonald v. 
Jackson, 55-37. 

This section will not operate to extend the 
period of limitation where a condition prece
dent to the r ight to bring the action has not 
been complied with in proper t ime, for in
stance, the presentation of the claim to a 
board of directors: District T'p v. District 
T'p, 62-30. 

Nor will this provision apply to dismissal of 
an action by plaintiff unless such dismissal is 
compulsory. Therefore, held, t ha t where 
plaintiff voluntari ly dismissed his action for 
the reason tha t he found tha t he could not 
obtain justice in the court in which the cause 
was pending, a new action brought by him 
after the expiration of the period of l imitation, 
bu t within six months after the dismissal of 
the preceding action, was bar red: Archer v. 
Chicago, B. & Q. R. Co., 65-611. 

Under this s ta tutory provision the fact that 
the first siiit was discontinued (under § 3805), 
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for failure of plaintiff's at torney to file the 
petit ion by the t ime fixed in the notice, con
stitutes such negligence as to prevent another 

suit on the same cause of action being brought 
after the expiration of the statutory period of 
l imitat ion: Clark v. Stevens, 55-361. 

3743. B a n k bi l l s . 2538. The above limitations and provisions shall not 
apply to evidences of debt intended to circulate as money, but shall, in other 
respects, be applicable to all actions brought by or against all bodies corporate 
and politic, except when otherwise expressly declared. [E., § 2750; C., '51, 
§ 1669.] 

The state is not intended to be included But the s tatute does run as against counties 
among bodies corporate and politic here re- and cities: See notes to § 3734. 
ferred to. and the statute does not run against 
i t : Des Moines County v. Harker, 34-84. 

3744. A d m i s s i o n i n wr i t ing . 2539. Causes of action founded on con
tract, are revived by an admission that the debt is unpaid as well as by a new 
promise to pay the same. But such admission or new promise must be in 
writing, signed by the party to be charged thereby. [E., § 2751; C , '51, 
§167U] 

W h a t su f f i c ien t a d m i s s i o n : An admis
sion should not be excluded because made on 
Sunday : Ayers v. Bane, 39-518. 

Part ial payments and indorsements thereof 
on a promissory note are not sufficient to pre
vent the bar of the statute. The rule was dif
ferent before the adoption of the statutory 
provision, but as the statute applies to the 
remedy, it is not unconstitutional as affecting 
contracts already made : Parsons v. Carey, 28-
431; Harrencourt v. Merritt, 29-71; Roberts 
v. Hammon, 29-128. 

An indorsement of part payment made on a 
note signed by the maker of the note does not 
constitute such admission that the debt is un
paid and a new promise to pay the same as is 
required to revive the debt : Hale v. Wilson, 
70-311. 

Without determining whether an indorse
ment ol payment, signed by the party to be 
charged, w ould remove the bar of the statute, 
held, that such indorsement, signed by the 
treasurer of a district township, had no such 
effect, as he had no authority to bind such 
township by his contracts or admissions: Car
penter v. District T'p, 58-335. 

A payment upon a current account before it 
becomes barred will prevent the statute from 
running as to any part of the account until 
five years Irom such payment : Thorn v. Moore, 
21-285. 

A n e w promise to pay a debt at a different 
t ime and in a different manner from that of 
the original contract is not a new agreement, 
but only a new promise, and cannot be en
forced unless it is in writing as required by 
s t a tu t e : Price v. Price, 34-404. 

An agreement extending t ime on the orig
inal obligation without a new consideration 
does not suspend the right of action on such 
obligation, and therefore does not prevent tho 
s ta tute of limitations from runn ing : Ibid. 

Where a party is in default as to a debt or 
obligation, the right of action arises at the 
t ime liability accrues, and the statute of limit
ations begins to run from the t ime that de
fendant first becomes liable. Indulgence 
extended by a par ty to whom defendant is 
bound, or anything short of the extinction of 
the liability, or the commencement of an 
action, will not defeat the statute. Subse

quent promises to comply with the obligation 
will not make a new cause of action: Cobb v. 
Illinois Cent. R. Co., 38-601. 

Whether an admission would be good, if 
made to one not a party in interest or the 
agent of such party, qumre: Collins v. Bane, 
34-385, 389; Palmer v. Butter, 36-576. 

But the admission need not show to whom 
it was made : Mahon v. Cooley, 36-479. 

A writ ing admit t ing the debt proven to be 
bv the nartv sou°*ht to be charged, but not 
signed by him, is not admissible, and the oral 
test imony of defendant that the debt in con
troversy is the one referred to in certain 
wri t ten admissions is not competent, not be
ing an admission in wr i t ing: Collins v. Bane, 
34-385, 390. 

A renewal of notes evidencing partnership 
indebtedness made by the surviving member 
of the firm, held sufficient to remove the bar 
of the statute of limitations as to an action to 
enforce tho payment of the indebtedness out 
of firm property held by the representatives 
of the surviving par tner : Van Staden v. Kline, 
64-180. 

Where a mortgagor, in executing a second 
mortgage to persons as trustees under a will 
expressly stated that it was subject to a prior 
mortgage held by the same persons as trustees 
of the will of a different person, held, tha t the 
recital in the second mortgage was a sufficient 
admission to the mortgagees, so far as they 
held under the first mortgage, to take the case 
out of the statute of limitations, and amounted 
to a sufficient admission of the existence o£ 
the previous mortgage to authorize the infer
ence of a promise to pay the same: Palmer v. 
Bidler, 36-576. 

A proposition to compromise is not a new 
promise to pay and does not revive the debt : 
Morehaid v. Gallinger, 9-519; Brenneman v. 
Edwards, 55-374. 

As to the sufficiency of statements in letters 
to constitute admissions or new promises, see 
Bayliss v. Street, 51-627; Oakson v. Beach, 
36-171. 

The first part of the statutory provision 
already set out relating to admissions or new 
promises simply declares the common-law 
rule. An acknowledgment of the debt is a 
sufficient admission, but it seems that if the 
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admission or acknowledgment is coupled wi th 
the expression of an unwillingness to pay and 
an intention not to pay, it will not revive the 
debt : Penley v. Waterhouse, 3-418. 

Parol evidence may be received to show tha t 
a letter containing an admission was addressed 
to the plaintiff by defendant, and referred to 
She account in suit, but the amount of the 
'.ecovery must be limited to the amount 
therein admit ted: Wise v. Adair, 50-104. 

In a particular case, held, tha t oral testi
mony was admissible to show that a letter ad
dressed " Dear cousin " was sent to one having 
a beneficial interest in the note sued on, and 
therefore constituted an admission taking such 
note out of the statute of l imitations: Collins 
v. Bane, 34-385. 

The question whether a wri t ing sufficiently 
identifies and refers to the claim in suit in 
oraer to constitute an admission taking such 
claim out of the statute of limitations is one 
of intention, and is properly left to the j u r y : 
Ibid. 

The burden of proof is upon plaintiff to show 
that the acknowledgment has reference to the 
claim which he sets out, but the question 
whether it has reference to such claim or not 
is for the j u r y : Dixon v. State, 3-416. 

After a debt has been revived by an admis
sion, the statute commences to run anew 
against the original cause of action, and will 
run for the same length of t ime as against 
tne original claim: Bayliss v. Street, 51-627. 

O r i g i n a l a c t i o n r e v i v e d : The subsequent 
promise is to be considered as a waiver of the 
statute or the bar created by the s ta tu te : Pen-
ley v. W'aterhouse, 3-418. 

An admission or new promise may be made 
before the bar of the statute becomes complete 

3745. Counter-claim. 

as well as af terwards: Ibid.; Lindsey v. Ly
man, 37-206. 

A new consideration is not necessary to sup
port it. The action should be brought on t h e 
original cause of action and not on such ad
mission or new promise: Frisbce v. Seaman, 
49-95. 

Either an admission or new promise is suf
ficient. Both are not necessary: Mahon v. 
Cooley, 36-479; Ayres v. Bane, 39-518. 

A new promise which operates to keep alive 
a debt will also keep alive the lien of a mort
gage given to secure the s ame : Clinton County 
v. Cox, 87-570. 

An admission of the husband, wi thou t t h e 
wife's consent, will keep alive the lien of a 
mortgage given on the homestead to secure 
the deb t : Mahon v. Cooley, 36-479. 

A renewal by acknowledgment or new prom
ise, made prior to the sale of the premises mor t 
gaged to secure the debt so renewed, will be 
binding on the vendee thereof, and ho cannot 
set up the s tatute of limitations against such 
mor tgage : Palmer v. Butler, 36-576. 

But it is otherwise if the renewal is m a d e 
subsequently to the sale: Day v. Baldwin, 34-
380. 

W h e r e a junior mortgage was taken whi le 
a senior mortgage was in existence and not 
barred by the s tatute of limitations, and the 
senior mortgage afterward became barred, b a t 
was subsequently revived by a new promise 
of the mortgagor to pay the debt, made while 
the junior mortgage was in process of fore
closure, held, t ha t no equities having inter
vened in favor of junior mortgagee, t he debt 
secured by the senior mortgage was still a prior 
lien to tha t of the junior mor tgage : Kerndt v. 
Porterfield, 56-412. 

2540. A counter-claim may be plead as a de
fense to any cause of action, notwithstanding the same is barred by the pro
visions of this chapter, if such counter-claim so pleaded was the property of 
the p a n y pleading it at the time it became barred, and the same was not 
barred at the time the claim sued on originated; but no judgment thereon except 
for costs can be rendered in favor of the party so pleading the same. [E., § 2752.] 

Any counter-claim which is authorized by son who is sued by an administrator to recover is 
<5 3865 may be pleaded as a counter-claim, not
withstanding it is barred, and the s tatutory 
provision in tha t respect is not limited to 
counter-claims which were strictly so named 
under previous s ta tutes : Folsom v. Winch, 
63-477. 

No recovery can be allowed on a counter
claim, which is thus interposed, a l though 
barred, for any amount over and above the 
amount of plaintiff's claim, such being the 
express statutory provision: Ibid. 

Special statutes of limitation with reference 
to the time of filing claims against an estate 

a debt due from him to the es ta te : Ware v. 
Howley, 68-633. 

A claim against one who is an heir m a y be 
properly set u p against h im in sett l ing hi« 
distributive share of the estate, although such 
claim be barred by the s ta tute of limitations. 
But the pendency of proceedings in chancery 
for the sett lement of the estate, which are in 
no sense an action on the claim, will not pre
vent the s ta tu te from running;, and, after suf
ficient t ime, would defeat an action a t l aw on 
the c la im: Garrett v. Pierson, 29-304. 

Section applied: Allen v. Maddox, 40-124. 
do not apply to an offset interposed by a per-

3 7 4 6 . I n j u n c t i o n . 2541. When the commencement of an action shall 
be stayed by injunction or statutory prohibition, the time of the continuance 
ot such injunction or prohibition shall not be part of the time limited for the 
commencement of the action. 

3 7 4 7 . Schoo l f u n d . 2542. The provisions of this chapter shall not be 
applicable to any action brought on any contract for any part of the school 
fund. [9 G. A., ch. 148, § 13.] 

For similar provision, see § 3041. 
VOL. 11—63 
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CHAPTER 3. 

OP PAKTIKS TO AN ACTION. 

3 7 4 8 . P a r t y i n i n t e r e s t . 2543. Every action must be prosecuted in the 
name of the real party in interest, except as provided in the next section. 
[R., §2757; C , '51, §1676.] 

R e a l p a r t y i n i n t e r e s t : The par ty hold
ing the legal title of a note or instrument 
may sue on it, though he be an agent or 
trustee and- liable to account to another for 
the proceeds of the recovery; but defendant 
in such cases may interpose any defense which 
he may have against the party beneficially in
terested. The party beneficially interested 
may also sue in his own name : Cottle v. Cole, 
20-481; Fanvell v. Tyler, 5-535; Pearson v. 
Cummings. 28-344. 

H o l d e r of n o t e : An indorsee may sue in 
his own name, although he holds the note 
only as securi ty: Sheldon v. Middleton, 10-17. 

Where a promissorv note is indorsed as col
lateral secmity, the tit le passes to the indorsee, 
who may sue on it in his own name without 
averring or showing that the indebtedness is 
bona fide: McCarty v. Clark, 10-588. 

A party holding a note and mortgage by 
wri t ten assignment may sue thereon although 
he ho lds ! he same only for collection: Mann 
v. Cross, 9-327. 

WThere it appeared tha t the owner of negoti
able instruments had deposited them with his 
agent as collateral security for another party, 
and to be applied in payment of the debt so 
secured, held, tha t such other par ty became 
the owner thereof in such sense that he might 
have brought action on the securities in his 
own name as owner, and therefore tha t the 
death of the original owner did not termi
nate the r ight of such agent to possession of 
the notes and their proceeds: Bennett v. Stod
dard, 58-654. 

Tho holder of notes secured by mortgage re
mains the real par ty in interest al though he 
has assigned the mortgage securing such notes 
without an assignment of the notes ihem-
selv es: Swan v. Yaple, 35-248. 

The real par ty in interest may sue on a ne
gotiable note, although he is not the payee or 
indorsee: McDowell v. Bartlelt. 14-157. 

l i e may be entitled to sue under an assign
ment made otherwise than by indorsement: 
Wamoek v. Richardson, 50-450; Allison v. 
Batrctl, 16-278. 

A verbal assignment will be sufficient to en
able tne assignee of a note to sue : Green v. 
Marble, 37-95. 

The holder without indorsement of a prom
issory note payable to the order of payee may 
mainta in an action thereon in his own n a m e : 
'Pi us-'ees of Northwestern College v. Schwagler, 
"-7-577, 

Where a note intended for a principal was 
executed to the agent of such principal, who 
died without having transferred it, and no ad-
ri ,ei--Uation on the "State was granted, held, 
tha t „h" {• uicipai might sue on the not'» isi h 's 
cv.'iiTi.uno: J.cDoweil v. Bartleil, 14-157. 

Where a note lelt with an agent, after ma
tur i ty for collection by him, was wrongfully 

converted to Ms own use, and afterwards 
seized under execution and sold as his prop
erty to plaintiff, held, tha t plaintiff had not 
become the owner and could not sue thereon, 
not being the real party in interest: McCor
miek v. Williams, 54-50. 

A person in possession of a note payable to 
bearer may maintain suit thereon in his own 
name : AHensworth v. Moore. 8 G. Gr., 273; 
Riggs v. Price, 3 G. Gr., 334. 

A p a i i v wiio assigns notes and mortgages 
as securities, but afterwards pajs oil the in
debtedness for which such assignment of the 
instruments is made, and regains po-session 
of the instruments, may maintain action 
thereon as the real party in interest without 
a writ ten re-assignment: Norris v. Hix, 74-
524. 

A par ty in possession of a non-negotiable 
note, payable to another, may bring suit 
thereon m his own n a m e : Rising v. Teabout, 
73-419. 

A party suing on an instrument not negoti
able by delivery, and not payable to or in
dorsed to him, must show by what right he 
claims to sue. I t is not suflicient to aver 
simply tha t he is the owner : Montague v. 
Reineger, 11-503. 

A party suing on a note must have the legal 
property or beneficial interest. A surety, prior 
to the payment of the note, has no r ight 
therein as against the principal: Dennison v. 
Soper, 33-183. 

The assignee of a chose in action may 
sue thereon in his own n a m e : Roberts v. Cor-
bin, 26-315, 325. 

The assignee by verbal assignment of an 
instrument of guaranty may sue thereon: 
Green v. Marble, 37-95. 

One who has possession of a county war ran t 
assigned to bearer may bring action thereon 
in his own n a m e : McCormiek v. Grundy 
County, 24-382. 

The assignee of a bond by parol assignment 
may sue thereon: Conyngham v. Smith, 16-
471. 

Where plaintiff sued as assignee of a bond, 
the assignor thereof being made party defend
ant and admit t ing such assignment of record, 
held, tha t the obligor in the bond could not 
object tha t plaintiff was not the owner : 
Burrows v. Stryker, 47-477. 

Where the lessor had subsequently to tho 
lease sold the premises, but had not assigned 
the contract of lease, held, that ho might 
bring action in his own name under the lease 
against the lessee and a par ty who had guar
antied the payment of the rent, and tha t the 
vendee might not maintain such action, al
though he nil ;h l have sued lessee alone for the 
r e n t : McLoUv. Savery, 11-323. 

A promise made to a person holding a lien 
is transferable wi th the lien to an assignee, and 
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the surviving partner in the name of the firm: 
Hosmer v. Burke, 26-353. 

Heirs: Where one became entitled to a dis
tributive share in an estate, held, that at her 
death it vested in her administrator, and he 
alone could recover the same for the use of 
the estate, to be expended in the payment of 
debts thereof and to be distributed to the 
heirs, and that the heirs were not proper par
ties to maintain an action for its recovery: 
Rhodes v. Stout, 26-313. 

The heirs are not the real parties in interest 
as to a cause of action in favor of the ancestor, 
although no administration on his estate has 
been taken out, where it does not appear that 
the time for the original application for ad
ministration has expired: Ilaynes v. Harris, 
33-516; Baird v. Brooks, 65-40. 

But if the period for granting administra
tion has expired without an administrator 
being appointed, action on such a note ma3' be 
maintained by the heirs as the real parties in 
interest: Phinny v. Warren, 52-332. 

As to suits by administrators, see notes to 
next section. 

Action by or against boat or vessel: 
Whilst under former statutes suits were au
thorized to be instituted against a boat or ves
sel by name, such statutes did not authorize 
any such boat or vessel to bring suit or sue 
out any writ or process in that name: Steam
boat Kentucky v. Hine, 1 G. Gr., 379. 

An action cannot be prosecuted in a name 
which is not that of a partnership, corporation 
or person. " Steamboat Pembinaw and own
ers, " held not to be the name of a party in 
whose name ' action might be prosecuted: 
Steamboat Pembinaw v. Wilson, 11-479. 

Misnomer of corporation: Where the 
corporate name was " The Trustees of Algona 
College," and a judgment was obtained against 
the corporation in the name of " Algona Col
lege," held, that the judgment was not void 
by reason of the misnomer: Wilson v. Baker, 
52-423. 

Unincorporated association: None but 
a natural or artificial person can become a 
party to a suit. Action cannot be maintained 
in the name of an unincorporated association, 
nor by a third person on a note made for the 
benefit of such association: Nightingale v. 
Barney, 4 G. Gr., 106. 

Such an association cannot sue in that char
acter, nor can individual members thereof 
prosecute a suit in behalf of other members: 
Pipe v. Bateman, 1-369. 

It is not proper for a tax-payer to bring an 
action in the name of the school district to re
cover damages against the members of the 
board of directors individually for an im
proper location of a school-house: Independ
ent Dist. ex ret v. Gookin, 72-387. 

Substitution of proper p a r t y : Where 
objection is made to the capacity of a plaint
iff to bring suit, the court may allow the 
name of the proper party to be substituted. 
A plea of abatement on that ground is no 
longer allowed: Roop v. Clark, 4 G. Gr., 294. 

Where an action was brought by a plaintiff 
who was not a proper party to bring action, and 
he afterwards withdrew and the proper plaint
iff was substituted, held, that the action was 
not thereby dismissed: Griffin v. Sheley, 55-
513. 

Persons who are already parties to a pro
ceeding in any capacity are bound to take 
notice of an order of substitution by which 
they are made parties in another capacity: 
MacGregorv. Gardner, 14-326. 

Want of capacity; who may raise: 
The fact that one of several co-plaintiffs has 
not legal capacity to sue is not a ground of de
murrer. The proper remedy in such case is 
by motion to strike from the petition the name 
of the party improperly joined: District T'p 
v. District T'p, 44-512. 

Want of capacity in one of several defend
ants cannot be raised as a ground of objection 
by a co-defendant: Ibid. 

3 7 4 9 . E x c e p t i o n . 2544. An executor or administrator, a guardian, a 
trustee of an express trust, a party with whom, or in whose name a contract 
is made for the benefit of another, or party expresslv authorized by statute, 
may sue in his own name without joining with him the party for whose bene
fit the suit is prosecuted. [R , § 2758; 0., '51, § 1676.] 

An administrator may be properly joined 
in a bill in equity by parties jointly interested 
with his intestate seeking to set aside a judg
ment in partition of lands: Powell v. Spauld-
ing, 3 G. Gr., 443. 

Where a bond in a replevin suit concerning 
property of an intestate was made payable to 
the executor in his individual capacity, held, 
that he might sue thereon either in his repre
sentative capacity or individually: Oliver v. 
Townsend, 16-430. 

Where decedent gave defendant a title bond 
to real estate, receiving notes for the purchase 
money, and afterwards bequeathed and de
vised the notes and the title to the property 
with power to convey to plaintiff, who was 
also executrix of his will, held, that the latter 
had an election to sue on the notes and for 
foreclosure either individually or as executrix: 
Irimmell v. Warner, 21-11. 

Trustee: The beneficiary in a trust deed 
may sue in his own name: Devin v. Hender-
shott, 32-192. 

The penalty of a bail bond being payable 
into the county treasury for the benefit of 
the school fund renders the county such a 
"trustee" therefor that it may bring action 
for such penalty: Shelby County v. Simmonds, 
33-345. 

Where a contract is made with an agent or 
trustee, the real party in interest may sue in 
his own name without joining such agent or 
trustee, or the latter may sue without joining 
the former: Rice v. Suvery, 22-470. 

An action on an instrument made payable 
to trustees for the benefit of, and to secure re
payment to, subscribers to a fund of the 
amount subscribed and paid by them may be 
brought by the subscribers who have not been 
paid, and any subscriber, if he were the only 
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may be enforced in an action by the assignee 
in his own n a m e : Barker v. Guilliam, 5-510. 

I t would seem that the mortgagee of prop
erty might maintain an action on a policy of 
insurance issued to the mortgagor and as
signed to the mortgagee after loss, notwith
standing a provision therein prohibiting its 
assignment: Mershon v. 2\aiioual Ins. Co., 
31-87. 

If the claim is assigned in fact, though 
m c e l y for the purpose of action, defendant 
cannot object that suit is brought by the as
signee even if there is no consideration there
for: Gere v. Council Bluffs Ins. Co., 67-272. 

An assignment absolute in form \ests plaint
iff vs it 11 ti.e title and pioperty m the claim, 
and is sufficient to enable the assignee to bring 
action thereon in his own name, although the 
assignment to him is merely in t rus t : Good-
now v. Litchfield, 63-275. 

Where a policy of insurance was taken out 
in the name of the owner and assigned to the 
mortgagee as his interest might aopear, held, 
tha t an action on such policy might be brought 
by the owner to recover the entire amount of 
the loss due thereon, there being ample power 
in the court to enter such judgment in the 
case as would fully protect the rights of all 
par t ies : Stevens v. Citizens' Ins. Co.. 69-658. 

The assignee of a personal action for tort 
ma v maintain an action thereon. His right of 
action will not be defeated by reason of an 
agreement made at the time of the assignment 
to pay a poition of the amount recovered to 
the assignor: Vimont v. Chicago & N. W. R. 
Co , 64-513. 

The assignee of a cause of action may bring 
action thereon as the real party in interest, al
though the intention of the assignment was to 
prevent a removal of the cause to the federal 
cour ts : Vimont v. Chicago & N. W. R. Co., 
69-298. 

The fact that an action is being prosecuted 
by the attorney under a champertous con
tract , or that plaintiff is prosecuting the action 
under an assignment by a corporation which 
it has no power to make, cannot be set up to 
defeat the action: Small v. Chicago, R. I. & 
P. R. Co , 55-582. 

A note payable to payee or order may be as
signed without indorsement so that (under 
§ 3751. the assignee may sue in his own name, 
but subject to any detense or set-off existing 
in behalf of the maker against the assignor, 
before notice of assignment: Younker v. Mar
tin, 18-143; Pearson v. Cummings, 28-344. 

A transfer by a separate instrument is an 
assignment ana not an indorsement: Franklin 
v. Twogood, 18-515. 

A valid verbal transfer of an account will 
enable the transferee to bring action thereon: 
West v. Moody, 33-137. 

One to whom an account is assigned with 
an agreement on his part to pay over the pro
ceeds realized is the real party m interest en
titled to sue on the account, and such a t ians-
a c t v n doe» n< t constitute champerty : Knadler 
v. S'u ip, 38-232. 

A judgment may be assigned, and action 
thereon should be prosecuted m the name of 
the assignee: Edmonds v. Montgomery, 1-143. 

Where a party, having recovered a judg
ment for the possession of certain land, con

veyed such land to another, held, that the 
grantee became entitled to the benefit of such 
j udgmen t : Wright v. Parks, 10-342. 

The assignee of a judgment may sue thereon 
in his own name : Charles v. Haskins, 11-329. 

One to whom a judgment has been assigned 
without cons'deration for the purpose of en
abling him to bung action thereon may prose
cute a suit to enforce its collection as the real 
par ty in interest, being the holder of the legal 
title : Searing v. Berry, 58-20. 

Holder of legal title to real property: 
The holder of the legal title to real property 
may sue for trespass, although another party 
is entitled to the proceeds ot the recovery: 
State v. Butterwoi tit, 2-158. 

Where property is sold to one person and at 
his request conveyed to another for a special 
purpose, the one to whom it is actually sold is 
the proper party plaintiff to a suit to recover 
for fraudulent representations in the sale: 
Phillips v. Bush, 15-64. 

The holder of the legal title of real property 
is the real party in interest in an action for 
the recovery thereof, although he be under 
obligation to account to another for the pro
ceeds: Boardman v. Beekivith, 18-292. 

Where the lessor of premises conveys the 
same, the r ight to coiiect rents afterwards ac
cruing and payable is m the \ endee, and he 
may recover the same in an action in his own 
n a m e : Abercrombie v. Redpath, 1-111. 

A party who has conveyed his interest in 
property cannot thereafter maintain an action 
to quiet title to the land so conveyed: Page 
County v. Burlington & M. R. R. Co., 40-
520 

Where a party sued for relief in regard to 
property which it appeared he had before con
veyed, held, tha t the burden of proof was upon 
him to show tha t as warrantor or otherwise 
he had such interest as to entitle him to main
tain the action: Harlow v. Gow, 44-533. 

As to transfer of interest in the subject-
mat ter during the pending of the action, see 
§ 3766 and notes. 

O n e p a r t n e r cannot maintain an action on 
an indebtedness due to the partnership: 
Sypherv. Savery, 39-258. 

A surviving partner of a firm is the real 
par ty in interest as to claims existing in favor 
of the partnership, and he should sue as sur
viving partner without joining the representa
tives of the deceased par tner : Brown v. Allen, 
35-306. 

Where , by the terms of dissolution of a 
partnership, the proceeds of indebtedness due 
the firm was to be applied to the extinguish
ment of indebtedness duo from tho firm to 
one partner, held, tha t action to recover such 
indebtedness was properly brought in the firm 
name, and that the partner entitled to the pro
ceeds was not the i eal par ty in interest in such 
sense that the action must be brought in his 
n a m e : White v. Savery, 50-515. 

Wheie payment was made of a partnership 
note by the adminisfciator of a deceased part
ner out oi the assets of the estate, such note 
having been allowed by the court as a claim 
against such estate, and an action was brought 
by an administrator against the surviving part
ner for contribution, held, tha t such adminis
t rator was the proper par ty plaintiff, and not 
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unpaid subscriber, might bring such action for 
himself. But as to whether one such sub
scriber might bring the action for the amount 
for which he was entitled, if there were other 
unpaid subscribers, the court were not agreed: 
Ibid. 

Where a subscription was made payable to 
the treasurer of an unincorporated association, 
held, that he might sue thereon in his own 
name: McDonald v. Gray, 11-508. 

The trustee of an unincorporated association 
may sue in his own name for the benefit of 
the association as the trustee of an express 
trust: Laughlin v. Greene, 14-92; Arts v. 
Guthrie, 75-674. 

While the beneficiary may bring action in 
his own name to foreclose a deed of trust, it is 
necessary that the trustee of the legal title be 
made a party: Tucker v. Silver, 9-261. 

An assignee suing by virtue of an assign
ment in writing of a cause of action, by setting 
out the assignment by way of exhibit to his 
petition, sufficiently shows that he sues as 
trustee of an express trust, without further 
allegation: Goodnow v. Litchfield, 67-691; 
Goodnow v. Oakley. 68-25. 

Action by agent : Where a contract is 
made in the name of a person acting as agent 
for another, and the promise is made to him, 
he is tho real party having the legal interest, 
and may sue thereon: Fear v. Jones, 6-169. 

An agent who is left in charge of real prop
erty has no such interest therein as to enable 
him to maintain in his own name an action 
for the possession thereof: McHenry v. Painter, 
58-365. 

An action to recover damages for mistake in 
transmitting a message by a broker to his prin-

3750. Plaintiffs joined. 2545. All persons having an interest in the 
subject of the action, and in obtaining the relief demanded, may be joined as 
plaintiffs, except where it is otherwise provided in this code. [R., § 2759; C, 
'51, § 1678.] 

cipal may be brought by the principal in his 
own name: Aiken v. Western Union Tel. Co., 
69-31. 

Pe r son for whose benefit con t r ac t i s 
m a d e : Where one party purchased a stock of 
goods coupled with an agreement on the part 
of the seller not to engage in the same busi
ness, held, that the purchaser might maintain 
an action for the breach of such agreement, 
although the purchase was made for the bene
fit of a third party: Moorehead v. Hyde, 88-
382. 

Where plaintiff had contracted with differ
ent persons to furnish him grain, agreeing to 
procure for them transportation to the com
mon destination of the gram, held, that he 
might be a proper party plaintiff in an action 
against a carrier for refusing to transport the 
grain when tendered by the respective sellers: 
Cobb v. Illinois Cent. R. Co., 38-601. 

In an action brought by a party to recover 
an amount deposited by him for himself and 
others as a wager, held, that the contract being 
void, he could not recover as the " party with 
whom or in whose name a contract is made,'' 
but could only recover the amount of the de
posit belonging to him individually: Toney v. 
Snyder, 50-73. 

Where a box belonging to two persons 
jointly, containing personal property of each, 
was taken by a common carrier for transpor
tation under a contract with them jointly, 
held, that they might join in an action oh the 
contract for the loss of the property as the 
parties with whom the contract was made: 
Anderson v. Wabash, St. L. & P. R. Co., 65-
131. 

W h o may jo in: Sureties who pay money 
for their principal may sue jointly for its re
covery, or severally for the amount paid by 
each: Skiff v. Cross, 21-459. 

Where several independent school districts 
brought action against another independent 
district to recover taxes levied upon them, 
when they were a part of. the same district, 
which taxes they claimed defendant was under 
obligation to pay entirely, held, that plaintiffs 
could not thus join their actions: Independent 
School Dist. v. Independent School Dist., 50-
322. 

One of several joint heirs and the grantee of 
the interest of all the co-heirs in the property 
may join as plaintiffs in an action to set aside 
a tax deed of such property: Watson v. 
Phelps, 40-482. 

Where, by the terms of a contract, two 
parties were bound for the entire work and 
labor to be performed thereunder, and were 
both liable for any failure therein, held, that 
the mere fact that each was to receive there
under a separate sum of money did not neces
sarily render it several, so that they could not 
join in a suit thereon: Fauble v. Davis, 48-462. 

Joint owners of a note should, in a suit 
thereon, be joined as plaintiffs, unless some of 
them refuse to join, in which case those refus

ing to join could be made defendants. The 
fact that the note is payable to them jointly or 
to bearer and is in the possession of one of them 
does not entitle such payee to sue as sole 
owner: MeNamee v. Carpenter, 56-276. 

In action to set aside a contract, brought by 
a third person claiming to have been defrauded 
by such contract, one of the parties executing 
the contract also claiming to be defrauded 
thereby may be joined as party plaintiff: 
McMurray v. Van Gilder, 56-605. 

An action for breach of a joint obligation to 
have lands which are conveyed to different 
parties released from the lien of a mortgage 
may properly be brought in the name of the 
several parties jointly: Binder v. Lake, 6-164. 

Where it was sought to restrain the collec
tion of a tax, on the ground that there was no 
assessment or levy, held, that owners in sever
alty of different portions of the property af
fected by such tax might join as plaintiffs: 
Brandirff v. Harrison County, 50-164. 

Residents and tax payers of an independent, 
district have such direct legal interest in the 
question of the validity of the taxes that they 
are authorized to join in an action to declare 
them void: Wilkinson v. Van Orman, 70-230. 

Where a city instituted proceedings to assess 
damages caused by change of grade of a street 
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and assessed the same in a particular case to 
two persons as joint owners of the lot, when 
their ownership was in fact several as to par
ticular portions thereof, held, that on appeal 
by such owners to recover a larger amount, 
the city could not object to judgment being in 
favor of them joiut lv: Thompson v. Keokuk, 
61-187. 

In an action of certiorari to review the pro
ceedings of a board of supervisors in author
izing the construction of a levee and the 
assessment of taxes upon adjacent land, dif
ferent property owners, each of whom owns 
land subject to assessment on account of such 
action, may join as plaintiffs: Richman v. 
Board of Supervisors, 70-627. 

In an action brought by a tax purchaser of 
one of three parcels of land against the orig
inal owner of all, held, tha t a cross-petition by 
such mortgagee and also by another junior 
mortgagee against the original parties and t ax 
purchasers of other tracts and subsequent pur
chasers thereof for foreclosure of such mort
gage was proper: Sivitz v. Black. 45-597. 

Parties separately owning property on which 
they reside may join in an action to enjoin 
the continuance of a nuisance which affects 
the healthfulness of the neighborhood and in
terferes with the enjoyment of their property: 
Bushnell v. Robeson, 62-540. 

Where there is unity of interest as to the 
object to be attained by a bill in equity, all 
parties seeking redress may join in the same 
complaint: Powell v. Spaulding, 3 G. Gr., 443; 
De Louis v. Meek, 2 G. Gr., 55. 

M i s j o i n d e r : Where two persons are im
properly joined as plaintiffs in an action, the 
one may withdraw therefrom and allow the 
other to continue the action to recover 
the amount due him individually: Stepanck 
v. Kula, 36-563. 

If there is a misjoinder of parties plaintiff, 
it is competent for one of them to dismiss the 
action as to himself, and such dismissal will 
not affect the case as to the other party 
plaintiff, nor render tho filing of an amended 
petition by the latter necessary: Hanks v. 
North. 58-396. 

Two plaintiffs cannot sue in an action for 

3751. Assignment; without prejudice. 

slanderous words spoken of them joint ly: 
Hinkle v. Davenport, 38-355. 

Parties who are jointly arrested and tried 
for larceny cannot join as plaintiffs in an ac
tion for malicious prosecution: Rhoads i\ 
Booth, 14-575. 

Separate and distinct causes of action in 
favor of distinct parties, as, for instance, for 
fraudulent representations in regard to notes 
transferred to them in distinct transactions. 
cannot be joined: Bort v. Yaw. 46-323. 

Such a defect is not waived by failure to 
raise the objection by demurrer or answei : 
Ibid. 

A joint petition by two plaintiffs upon tw > 
distinct causes of action in favor of them may 
be attacked by demurrer : Mervinv. Sherman, 
9-331. 

Misjoinder of parties is not a ground for de
murrer, but should be taken advantage ot by 
motion to strike out the names of the parties 
improperly joined: District T'p v. District 
T'p, 44-512; Independent School Dist. v. Inde
pendent School Dist., 50-322; King v. King, 
40-120. 

Misjoinder of parties plaintiff or defendant 
must be raised by motion. It cannot be taken 
advantage of on demurrer or in arrest of judg
men t : Miller v. Keokuk & D. M. R. Co.. 63-
680. 

Misjoinder of a party as plaintiff who can
not properly be joined as such is not ground 
for dismissing the act ion: Arts v. Guthrie, 
75-674. 

Objection to the misjoinder of defendants 
cannot be taken for the first time by one de
fendant on appeal : Morse v. Close, 11—93. 

Defect of parties may be taken advantage 
of on demurrer, but not misjoinder ot parties: 
Beckwith v. Dargets, 18-303. 

The objection to misjoinder of parties 
plaintiff (as, for instance, where two person -
individually injured by malicious prosecution 
join as plaintiffs in an action to recover dam
ages therefore) may be taken on the trial, i t 
arrest of judgment , or by appeal, and espe
cially is this so where such misjoinder does noi 
appear on the face of the petition: Rhoads v. 
Booth, 14-575. 

2546. In case of the assign
ment of a thing in action, the action by the assignee shall be without prejudice 
to any counter-claim, defense, or cause of action whether matured or not, if 
matured when plead, existing in favor of tho defendant and against the as-
s gnor before notice of the assignment; but this section shall not apply to nego
tiable instruments transferred in good faith and upon valuable consideration 
before due. [R., £ 2760.] 

Aside from statutory provision the trans
feree after matur i ty takes subject to equities 
at taching to the instrument itself, and such as 
between the parties to it would control, qua! ify 
or extinguish any rights arising between them, 
but he is not subject to equities between t'le 
parties to the note arising from other and inde
pendent transactions between them, and is, 
therefore, not subject to a set-off arising out 
of an independent transaction, even though 
existing at the t ime of the transfer: Shipman 
v. Robbins. 10-208; Bates v. Kemp, 13-223; 
Ei/an v. Chew. 13-589; Way v. Lamb, 15-79; 
Staunus v. Stannus, 30-448. 

And this rule was held applicable, notwith-

ITnder this section the transferee after ma
turi ty of a negotiable note, takes subject to 
any counter-claim, though it be an independ
ent cause of action, in favor of the maker and 
against the transferrer, existing before notice 
of the transfer: Downing v. Gibson, 53-517. 

And the same rule is applied to an indorsee 
of negotiable paper before maturi ty , if the 
indorsement is not in good faith and for a 
valuable consideration: Bone v. Tharp, 63-
223. 

Held, also, tha t the indorsee after matur i ty 
takes subject to the defense of payment made 
by maker to payee before notice of the trans
fer : Haywood v. Seeber, 61-574. 
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standing Revision, § 2760, which provided tha t 
an action by an assignee of a chose in action 
should be without prejudice to any set-off or 
other defense existing before notice of the 
assignment; it being considered that the fact 
that the paper was transferred after matur i ty , 
if in the usual mode of transferring negotiable 
paper, would not render it a mere non-nego
tiable chose in action: Richards v. Daily, 34-
427. 

As bearing on this section, see notes to 
g 3260. 

I n f o r e c l o s u r e : The trustee of a deed of 
t rust of real property should be made a par ty 
in a foreclosure proceeding thereon: Tucker v. 
Silver, 9-261. 

The administrator is a proper if not a neces
sary party in a proceeding to foreclose a mort
gage executed by his decedent: Darlington v. 
Effey, 13-177. 

The beneficiary in a prior deed of t rust is a 
proper though not a necessary par ty in the 
foreclosure of a junior mor tgage: Standish v. 
Dow, 21-363. 

In an action to foreclose a mechanic's lien 
the owner of the property is a necessary pa r ty : 
Keller v. Tracy, 11-530. 

Where the property was that of a Catholic 
church unincorporated, the legal title being in 
the bishop, held, tha t the bishop or the indi
vidual members of the church, or both, should 
have been made part ies: Ibid. 

And so in an action to foreclose a mortgage 
executed by defendant before his marriage on 
property which subsequently to such mar
riage became his homestead, the wife is a 
necessary party defendant, and her r ights in t he 
homestead cannot be otherwise cut off: Chase 
v. Abbott, 20-154. 

In an action by a subcontractor to enforce a 
mechanic's lien for the amount of an open, 
unliquidated and unsettled account against 
the principal contractor for labor and material , 
the principal contractor is a necessary parly 
defendant: Vreeland v. Ellsworth, 71-347. 

A wife is not a necessary par ty in a proceed
ing to enjoin the sale of property under a 
mortgage executed by her husband wi th 
whom she joined for the purpose ot releasing 
either her dower or homestead r igh t : Sloan 
v. Coolbaugh, 10-31. 

In an action involving priority of liens to 
which the owner of the property is not a par ty , 
the validity of the respective claims cannot be 
brought in issue: First Nat. Bank v. Jasper 
County Bank, 71-486. 

H e i r s : Under the facts of a particular case, 
held, that the heirs of a person through whom 
the title had passed were not necessary parties 
to the suit, it being simply a question of r ight 
as between plaintiff and defendant: Thomas 
v. Kennedy, 24-397. 

In an action to set aside a fraudulent con
veyance made by a decedent, his heirs are not 
proper parties defendant: Harlin v. Stevenson, 
30-371. 

In proposing the change made in this section 
from the corresponding section of t h e Revis
ion, the commissioners say : " P a r t i e s may 
have claims against each other, bu t not con
nected with or growing out of the same t rans
action. One may assign and become insolvent ; 
in an action by an assignee the other par ty 
cannot bring in his claims as a defense. The 
substi tute provides a remedy, and will do 
much to prevent the transfer of any b u t nego
tiable paper before due. None other should 
be p ro tec ted :" Code Com'rs' Rep., p . 84. 

T h e g r a n t o r in a conveyance which is 
claimed to be in fraud of creditors is not a 
necessary though he is a proper party defend
ant in an action to set it aside: Potter v. Phil
lips, 44-353. 

In an action by equitable proceedings to cor
rect a mistake in a chain of title pievious 
grantors may be made parties d e t e n d a n t : 
Walkupv. Zehring, 13-306. 

As to parties inact ion to enforce a contract 
to convey made by a decedent, see §§ 8692, 
3693 

G r a n t e e s : In an action by a grantee against 
his grantor to set aside a conveyance, where it 
appeared tha t the property had bee' ' recon-
veyed by the grantee to other pan ic s who 
were not parties to the action, held, t ha t in the 
absence of such parties the convej am e would 
not be set aside: Audubon County v. Ameri
can Emigrant Co., 40-460. 

The grantee in a deed fraudulent ly made to 
defeat a creditor is a proper party defendant 
in an action to subject the property conve\ c d 
to the claim of a creditor, and al ter the issu
ance of the a t tachment it becomes a hen upon 
the property attached, to bo enforced by cred
itor's bill in equi ty : Taylor v. Branseombe, 
74-534. 

V e n d o r : In an action to remove a cloud 
from plaintiff's title it was held tha t a vendor 
of the property who had confederated wi th 
the other defendants to perpetrate an alleged 
fraud was properly made a par ty defendant : 
Beekwith v. Dargets, 18-303. 

O t h e r e a s e s : In a part icular case, held. 
tha t the necessary parties to the determination 
of a question arising under a contiact tor tho 
purchase of land were not before the couit . 
and therefore tha t such question could not be 
determined: Decatur County v. Bright, 57-
724. 

A decree declaring an absolute conveyance 
to be merely a mortgage should not be ren
dered when parties directly interested in the 
ins t rument itself are not before the cour t : 
demons v. Elder, 9-272. 

And where the widow of deceased w h o left 
one child as his heir made application for an 
order to have the legal title to land owned by 
deceased and intended for a homestead con
veyed to her, it was held proper to dismiss her 
petition for want of necessary parties, the 
child not having been made a par ty defendant : 
Palmer v. Blair, 25-230. 

3 7 5 2 . D e f e n d a n t s . 2547. Any person may be made a defendant who 
has, or claims, an interest in the controversy adverse to the plaintiff; or who 
is a necessary party to a complete determination or settlement of the question 
involved in the action, except as otherwise expresslv provided by law. [li., 
§ 2761.] 
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I n an action in the na ture of a creditor's against the personal representatives of the de-
bill in equity against husband and wife, upon ceased member : Childs v. Hyde, 10-294. 
the death of the wife her administrator is a The common-law rule t h a t in an action at 
proper, if not a necessary, par ty defendant law a party cannot in his individual capacity 
when it is sought to reach her estate: Parshall bring suit against a partnership or board of 
v. Moody. 24-314. trustees of which he is a member is not ap-

In an action for the cancellation of the as- plicable in a proceeding in mandamus: Cooper 
signment of a contract on the ground of fraud, v. Nelson, 38-440. 
both parties to the assignment are necessary In an equitable action it is not error to make 
defendants, and judgment cannot properly be defendants a firm, one member of which is a 
rendered against the one until the other is member of the firm who are plaintiffs: Ford 
brought in. In such case failure to raise the v. Independent Dist., 46-294. 
objection by answer will not waive it, but Although defendant has been warranted 
such objection may be insisted upon to defeat under the facts in regarding two persons as 
t he filial oeeieo: Milter v. Mahaffy, 45-289. partners, so that he may set u p any defense 

To a bill seeking to reinstate a judgment in an action by one of them which he would 
against a party and make it a lien on land have had if there had been a partnership in 
conveyed by him to another, the original de- fact, yet if they are not in fact partners, he 
fendant in the judgment is a necessary pa r ty : cannot, in an action by the one who is the 
Seely v. Held, 3 G. Gr., 374. real party in interest, insist tha t the supposed 

Judgmen t plaintiff is an essential party to partner join in the action as plaintiff: Enixv. 
an action to set aside a judgment for f raud: Plays, 48-86. 
Hulverson v. Hutchinson, 39-316. J o i n d e r : See § 3755 and notes. 

In an action against a judgment creditor by M i s j o i n d e r : Where plaintiff joins separate 
a surely on tho judgment asking its cancella- causes of action against different parties sepa-
tion, a third petson who is charged with hav- ra te judgments cannot be rendered. The ob-
ing received money which he should have jection may be raised by demurrer if it appears 
applied in satisfaction of the judgment may on the face of the petition, otherwise by 
be made a par ty defendant: Stringfield v. answer or motion in arrest of judgment. In 
Graff, 22-438. such ease perhaps plaintiff might dismiss as to 

In such case the principal judgment debtor, all the parties not jointly liable. So held in 
not having been a direct par ty to the transac- case of a joint action against several owners 
tion claimed to have amounted to satisfaction, of cattle for joint trespass committed by t h e m : 
held not to be a necessary pa r ty : Ibid. Cogswell v. Murphy, 46-44. 

An attorney who, by agreement, is to re- I t being averred in the answer that defend-
ceive a per cent, of the judgment is not such ants are improperly joined and tha t fact being 
a par ty in interest tha t he must be made a admitted, the court should on the request of 
party to the action: McDonald v. Chicago & the defendant instruct tha t there can be no 
N. W. R. Co., 28-124. recovery, or should sustain a motion in arrest 

Where an attorney is not charged with of judgment upon a verdict for plaintiff: Men-
fraud he is not properly joined with his client denhullv. Wilson, 54-589. 
as defendant lor acts done by him as a t torney: 35Ton-joinder: Where it appears by the bill 
Paton v. Lancaster, 38-494. tha t a proper par ty is not before the court so 

Where tne \ alidity of the bonds of a cor- tha t he may have an opportunity to be heard, 
poration was in issue and the officers set up the usual method is to demur or to make tho 
the rights of the stockholders, held, that the objection by answer, and if this non-joinder 
stockholders individually were not necessarily cannot prejudice the rights of the parties to 
parties, al though such bonds were issued in the action, the objection should be taken in 
fraud ol the stockholders, and, if valid, would this manner and cannot be urged for the first 
exhaust the property of the corporation and t ime on the hear ing; but if if appears that the 
render the stock valueless: Des Moines Gas r ights of those who are made parties may be 
Co. v. West, 50-16. prejudiced by such non-joinder, or tha t there 

I n a c t i o n s a g a i n s t p a r t n e r s : A partner- m a y be a failure to mete out complete justice, 
ship may l.e sued in the partnership name or the objection may be made on the hearing, or 
in the individual names of its members: the judge may himself state the objection and 
Markham v. Buckingham, 21-494. refuse to proceed to make a decree. (So held 

In an action to determine the interest of de- under chancery practice): Postlewaitv. Howes, 
fendant m a partnership and subject it to the 8-365. 
payment of a judgment , all the parties are The non-joinder of parties defendant in an 
necessary part ies: Westphal v. Ilenney, 49- action against persons jointly liable cannot be 
542. raised for the first t ime by the evidence after 

Where one partner is sued upon a partner- plaintiff has closed his case: Hine v. Houston, 
ship debt it is not error to allow the other 2 G. Gr., 161. 
par tner to come in and join in the defense: Where a defect of parties is not apparent 
Peck v. Parchen, 52-46. upon the face of the pleadings it must be 

Where one ol the partners dies pending suit pleaded by answer and the issue submitted to 
against the firm, the surviving partner is the the j u r y : Enders v. Beck, 18-86. 
representative of the firm, and it is against As to demurrer on the ground of defect of 
h im tha t suit is to be continued and not parties, see § 3854 and notes. 

375S. Uni ted in teres t . 2548. Persons having an united interest must 
be joined on the same side either as plaintiffs or defendants, except as other
wise expressly provided by law. But when some who should thus be made 
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plaintiffs refuse to join, they may be made defendants; the reason thereof 
being set forth in the petition. [R , § 2762; 0., '51, § 1679.] 

Joint owners of a note should join as plaintiffs, or if one refuses to join he should be made 
defendant: MeNamee v. Carpenter, 56-276. 

8 7 5 4 . O n e s u i n g fo r a l l . 2519. When the question is one of a common 
or general interest to many persons, or when the parties are very numerous 
and it is impracticable to bring them all before the court, one or more may 
sue or defend for the benefit of the whole. [ R , § 2753; C , '51, § 1680.] 

This provision is not applicable where each out, held, tha t an appeal would not lie there
from as the parties not named could not ap
peal and plaintiff was not prejudiced by the 
action of the cour t : Yarish v. Cedar Rapids, 
I. F. & N. W. R. Co., 72-556. 

One or more of the members of an unincor
porated society may be sued or may defend 
for all if they are so numerous tha t it would 
be impracticable to bring them all before the 
cour t : Keller v. Tracy, 11-530. 

In a case wherein parties may jointly sue, 
one of thern may under this s ta tu tory provis
ion prosecute the action for the benefit of the 
others having a common interest : Palo Alto 
Banking, etc., Co. v. Mahar, 65-74. 

of the parties might sue alone, and there is no 
necessity for joining them all in the act ion: 
Fleming v. Mershon, 36-413. 

Therefore, held, that it was not proper for 
one or more tax-payers to bring suit in behalf 
of themselves and other tax-payers interested 
in the same question, to enjoin the collection 
of a tax on the ground of illegality: Ibid. 

Where one party sues for the benefit of 
others, those for whose benefit the action is 
brought are not parties to the suit in such 
sense as to have the right to appeal: Ibid. 

Where the portion of the petition by which 
plaintiff at tempts to maintain an action for 
others not named as plaintiffs was stricken 

3 7 5 5 . J o i n t a n d s evera l o b l i g a t i o n s . 2550. Where two or more per
sons are bound by contract, or by judgment, decree, or statute, whether 
jointly only, or jointly and severally, or severally only, and including the 
parties to negotiable paper, common orders, and checks, and sureties on the 
same, or separate instruments, or by any liability growing out of the same, 
the action thereon may, at the plaintiff's option, be brought against any or all 
of them. When any of those so bound are dead, the action may be brought 
against any or all of the survivors, with any or all of the representatives of 
the decedents, or against any or all such representatives. An action or judg
ment against any one or more of several persons jointly bound, shall not be 
a bar to proceedings against the others. [ R , § 2764; C., '51, §§ 1681, 1082.] 

J o i n d e r : The maker and assignor or guar
antor of an instrument not negotiable may be 
made joint defendants in an action thereon: 
Tucker v. Shiner, 24-334; Huse v. Hamblin, 
29-501. 

So the maker and guarantor or indorser of a 
negotiable instrument may be joined: Marvin 
v. Adamson, 11-371; Mix 'v. Fairchild, 12-351; 
Veaeh v. Thompson, 15-380; Stout v. Noteman, 
30-414. 

Action against two makers of a promissory 
note may be maintained, al though one of 
them has signed it only as surety and after its 
ma tu r i ty : Jones v. Wilson, 11-160. 

Joint action cannot be maintained against a 
a county on a warrant and a guarantor who 
has guaranteed the paj 'ment of such war ran t 
in a separate ins t rument : Griffin v. Grundy 
County. 10-226. 

An action against joint and several makers 
could not, under the provisions of Code of '51 
(different from those now found in this sec
tion), be continued after the death of one 
maker against an administrator and the sur
viving make r : Pecker v. Cannon, 11-20; Marsh 
v. Goodrell, 11-474. 

Under the same provision, held, tha t action 
could not be maintained jointly against the 
surviving par tner of a firm and the adminis
trator of a deceased pa r tne r : Childs v. Hyde, 
10-294. 

Action may be brought against the personal 
representatives of one of two or more joint 
obligors, a l though the other joint obligor or 
obligors are still l iv ing: Sellon v. Braden, 13-
365. 

Where action upon a joint contract is 
brought against a survivor and the executors 
of a deceased par ty in the same court in which 
the claim against the decedent's estate migh t 
have been filed, the bringing of such action 
will be deemed a sufficient filing of the claim 
against the es ta te : Moore v. McKinley, 60-367, 

Action on an obligation of a firm may be 
brought against one par tner alone: Ryerson v. 
Hendrie, 22-480. 

Where a district township was divided into 
independent school districts, held, tha t action 
could not be brought on an indebtedness of 
the township against one of such independent 
districts a lone: Knoxville Nut. Bank v. Inde
pendent Dist., 40-612. 

But tha t a joint action might be brought 
against all the independent districts compos
ing what was formerly the district township, 
and a judgment against all of them might be 
rendered: District T'p v. District T'p, 52-73; 
Kennedy v. Independent School Dist., 48-
189. 

Persons consequentially liable to be affected 
by the recovery of plaintiff against defendant 
should be joined as defendants tha t their lia-
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In an action on a joint policy of insurance 
made by four companies, in which each bound 
itself in case of a loss to pay one-fourth of the 
amount of insurance, the court was divided as 
to whether the cause of action against each 
was separate so tha t they could not properly 
be joined as defendants in one action: Viele v. 
Germania Ins. Co., 26-9. 

An action may be brought against any one 
or all of co-obligors, and the bankruptcy of 
one cannot in any manner affect the right of 
recovery against the o ther : Smith v. McFad
den, 56-482. 

In case of an action against two defendants 
jointly and severally liable, judgment may be 
entered against one, al though the case is not 
disposed of as to the other : Poole v. Hintrager, 
60-180. 

A n action on a promissory note against a 
surety may be brought where there is judg
ment by confession against the principal: Citi
zens', etc., Bank v. Oleson, 47-492. 

As to judgment in action against joint de
fendants', see § 4061 and notes 

bilities may be adjudicated in the one proceed
ing : Camp v. McGillicuddy, 10-201. 

To entitle a par ty to be made a defendant, 
his claim must be made in good faith, with an 
apparent interest in the controversy. A mort
gagor who has conveyed mortgaged property 
wi th covenants may, on his own motion, be 
made a party to a suit to foreclose the mort
gage: Giffordv. Workman, 15-34. 

A petition in foreclosure making third par-
tie,-, defendants for the purpose of cutt ing off 
their equities is not objectionable on the ground 
of multifariousness: Greither v. Alexander, 
15-470. 

A judgment in favor of a sole plaintiff, 
against two defendants jointly, may be set off 
against a judgment against such plaintiff in 
favor of one of the defendants: Ballinger v. 
Tarbell, 16-491. 

J o i n t a n d s e v e r a l l i a b i l i t y : Parties who 
are each liable to an action for separate injuries 
committed by the illegal sale of intoxicating 
liquors (§ 2418) are not so bound by statute as 
to be joined as defendants when they would 
not be otherwise jointly liable: La France v. 
Krayer, 42-143. 

3758 . Other par t ies b rough t in. 2551. The court may determine any 
controversy between parties before it. when it can be done without prejudice 
to the rights of others, or by saving their rights. But when a determination 
of the controversy between the parties before the court cannot be made with
out the presence of other parties, the court must order them to be brought in. 
[R, §2765; C, '51, § 1683.] 

A person cannot be divested of property in 
a pioceeding in which he is not a pa r ty : Moore 
v. Held, 73-538. 

in a proceeding to abate premises as a nui
sance under the prohibitory liquor law, and for 
the destruction of property illegally used on 
the premises, all the owners of the property 
are necessary part ies: Shear v. Green, 73-688. 

This section is especially applicable to cases 
where the debtor is under an apparent liability 
to two different parties for the same debt, and 
only one of them is before the cour t : Fowler 
v. Doyle, 16-534. 

In a proceeding to correct a misdescription 
of the premises, running through prior deeds, 
held, tha t the original grantor conveying with 
sufh mistaken description, or if dead, his 
heirs, were necessary parties, and should have 
been brought in : Flanders v. McClanahan, 
24-486. 

The mortgagee of chattels may be required 
to be made party to a suit by mortgagor 
against a third person for injury to such prop
erty : Evans v. St. Paul Harvester Works, 63-
204. 

In an action by an assignee of a cause of 
action for tort, the defendant cannot require 
that the assignor be made pa r ty : Vimont v. 
Chicago & N. W. R. Co., 61-513. 

Where the controversy may be determined 

3757 . Suit on bond. 2552. When a bond or other instrument given to 
the state or county, or other municipal corporation, or to any officer or per
son, is intended for the security of the public generally, or of particular indi
viduals, suit may be brought thereon in the name of any person intended to be 
thus secured who has sustained an injury in consequence of a breach thereof. 
[R, § 2787; 0., '51, § 1693.] 

by the court between the parties before it 
without prejudice to the rights of others, it is 
not necessary tha t such other parties be 
brought in : Baldwin v. Thompson. 15-504. 

The owner of land is not entitled to be made 
a par ty in the action wherein the land is at
tached as the property of another: Loving v. 
Edes, 8-427. 

I t is not proper in a collateral proceeding to 
determine the question of title as between 
plaintiff and one not a par ty to the action, and 
when such a decree is asked" the adverse claim
ant to the title should be made a party or the 
petition dismissed: Litchfield v. Polk County, 
18-70. 

A par ty to a contract under which a third 
person claims a benefit may show fraud in 
such contract, al though the other party thereto 
be not a par ty to the suit. The determination 
of the question will not be binding upon such 
other party, and if defendant does not choose 
to make him a par ty ho is not obliged to do 
so: Fuller v. Lamar, 53-477. 

An order of court making a person a party 
defendant to an equitable proceeding, and 
service of notice thereunder, is as effective as 
an amendment to the petition bringing in such 
par ty and repeating the allegations: McGregor 
v. McGregor, 21-441. 
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A bond given partly for the benefit of a 
par ty not named therein might be sued on by 
the person in his own n a m e : Huntington v. 
Fisher, 27-276. 

Where a bond intended for tho security of a 
county was improperly given to the county 
judge, held, tha t the county might sue thereon: 
Collins v. Ripley, 8-129. 

Where the bond of a county treasurer was 
given " unto the county of Warren and state 
of Iowa," held, tha t it should be construed as 
a security to the county. Whether the state 
can maintain action on a county treasurer 's 
bond, quaere: State v. Henderson, 40-242. 

A person for whose security an injunction 
bond was evidently intended may mainta in 
action thereon, though it be not made payable 
to h im: Van Gorder v. Lundy, 66-448. 

In case of a bond given to release at tached 
property to the sheriff instead ot the plaintiff, 
held the plaintiff might sue thereon: Moor
man v. Collier, 32-138. 

In such a case, if the judgment is assigned, 
the assignee of the judgment may bring ac
tion on such bond: Rowley v. Jewett, 56-492. 

Where a bond is executed to the sheriff an 
assignment by him is not necessary to enable 
a party intended to be secured thereby to 
bring suit thereon: Sheppard v. Collins, 12-
570. 

Where a constable wrongfully levies upon 
property tha t is exempt from execution t he 
owner of the property may recover damages 
therefor in an action upon his bond: Strunk 
v. Ocheltree, 11-158. 

Suit on an administrator 's bond m a y be 
brought by any person entitled to money com-

3 7 5 8 . P a r t n e r s h i p . 2553. Suits may be brought by or against a part
nership as such, or against all or either of the individual members thereof, 
and a judgment against the firm, as such, may be enforced against the part
nership property or that of such members as have appeared or been served 
with notice. But a new action may be brought against the other members on 
the original cause of action. [ R , § 2785; C , '51, §§ 1690, 1691.] 

A partnership may be sued before a justice par tner unt i l made so by proper proceedings, 

ing into the administrator 's hands which he 
fails or refuses to pay over: Stewart v. Phe-
nice. 65-475. 

Where a contractor gives bonds for the per
formance of his contract, providing for the 
payment of subcontractors, a subcontractor 
may bring action thereon for breach of the 
contract : Baker v. Bryan, 64-561. 

Where a bond was given by one who con
tracted for the execution of a certain portk n 
of the work of constructing a railway for the 
performance of his contract, which provided 
for the payment of all claims against h im or 
his subcontractor for labor performed in the 
prosecution of the work, held, tha t laborers 
employed by a subcontractor or an assignee of 
the claims of such laborers could bring action 
on such bond to recover compensation for 
services rendered: Jordan v. Kavanaugh, 63-
152; Wells v. Kavanagh, 70-519. 

In an action against a road supervisor upon 
his official bond, held, t ha t the township clerk 
entitled to the money, for the misappropria
tion of which the action was 'brought , was the 
proper par ty to sue : Wells v. Siombaek, 59-
376. 

A bond, though not such as is required in a 
particular case by s ta tute , may still be good 
as a common-law bond, and the par ty for 
whose benefit it was given may sue thereon: 
Sheppard v. Collins, 12-570; Garretson v. 
Meeder, 23-21. 

This section was not intended to apply ex
clusively, if at all, to cases of tort, but prima
rily and principally to mat te rs of cont rac t : 
Tucker v. Silver, 9-261. 

of the peace, and notice of service upon the 
resident partner will give the justice jurisdic
tion of the partnership so tha t judgment m a y 
be rendered against the firm as such, and en
forced against the partnership property; bu t 
the justice will not thereby acquire jurisdic
tion as to an individual partner residing in 
another county: Ebersole v. Ware, 59-663. 

Where judgment on a partnership debt is 
recovered against individual members of a 
firm, a sale of individual property thereunder 
will not be invalid, al though an individual 
creditor might, by proceedings in equity in a 
proper case, compel a resort to partnership 
property: Ilamsmithv. Espy, 13-439. 

Whether a judgment against the firm alone, 
as such is a hen upon anything but firm prop
erty, qucere, but the individual property of the 
members may be made liable by proper act ion: 
Maikham v. Buckingham, 21-494. 

Service on one member of a copartnership, 
after dissolution, held sufficient to war ran t 
judgment against the firm, to be satisfied out 
of the partnership property: Hale v. Van, 
Saun, 18-19. 

A judgment against a firm does not become 
a lien on real property held in the name of one 

al though the firm m a y be the equitable own
ers : Stadler v. Allen, 44-198. 

The surviving par tner should sue as such for 
claims in favor of the partnership wi thout 
joining the representative of the deceased 
pa r tne r : Broivn v. Allen, 35-306. 

Service upon one member of the firm is suf
ficient to give the court jurisdiction as against 
the par tnership : Gregory v. Harmon, 10-445. 

In such case it is not necessary tha t the 
service be made upon the member while em
ployed in the general management of the busi
ness. Each member is an agent for all the 
others in the firm business, and a service upon 
any one is sufficient: Walker v. Clark, 8-474. 

Under prior s tatutory provisions authorizing 
judgment against a member of the firm in an 
action against the firm, held, that service on 
one member would authorize a j udgmen t 
against another member not served only in 
case the service was made dur ing the continu
ance of the par tnership : Stephens v. Park-
hurst. 10-70. 

Under such provisions, held, also, tha t serv
ice of notice upon an alleged partner , where 
there was no par tnership in fact, did not give 
the court jurisdiction over other members of 
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the alleged firm not served and not appearing: 
Nixon v. Downey, 42-78. 

Where an action is brought against partners 
individually and not against the partnership, 
service upon one partner does not give juris
diction o\ er the firm or the other par tner : 
Weaver v. Carpenter, 42-343. 

Under the Code of '51, the individual prop-
er tv of a member ol a firm could not be levied 

upon under execution, upon a judgment 
against the firm, unti l such individual member 
had had an opportunity to show cause why 
such levy should not be made. The method 
of subjecting the individual property to the 
payment of the firm debt was by scire faeias: 
Davis v. Buchanan, 12-575. 

In general, as to suits by and against part
ners, see notes to §§ 3748, 3752 and 3755. 

3 7 5 9 . F o r e i g n corporat ions . 2554. Foreign corporations may bring 
suit in the courts of this state in their corporate name. [R , § 2789; C , '51, 
§ 1695]. 

3 7 6 0 . A c t i o n for seduct ion . 2555. An unmarried female may prose
cute as plaintiff an action for her own seduction, and recover such damages as 
may be 'found in her favor. [E., § 2790; C , '51, § 1696.] 

This section does not take away from the 
father the r ight to sue for damages for the se
duction of his minor daughter , which he may 
do under the next section: Stevenson v. Bel
knap, 6-97. 

In an action by an unmarr ied female for her 
own seduction she may recover such damages 
as may be found in her favor, and the fact that 
the petition does not allege that plaintiff was 
damaged in any sum cannot be first raised 
after verdict : Gray v. Bean, 27-221. 

To enable an unmarried female to recover 
for her own seduction it is not necessary that 

she be of previously chaste character (as is re
quired in a criminal prosecution for seduction). 
Wi thou t that, she may recover for loss of 
health, etc., but not for loss of character: 
Smith v. Milburn, 17-30. 

I t is contemplated that the person seduced 
shall be unmarried at the t ime of the seduc
tion : Cover v. Dill, 3-337. 

Such action survives under § 3730 to the 
personal representatives of the female: Shafer 
v. Grimes, 23-550. 

For other cases as to seduction, see notes to 
8 5166. 

3 7 6 1 . I n j u r y o r d e a t h of m i n o r ch i ld . 2556. A father, or in case of his 
death or imprisonment or desertion of his family, the mother may prosecute as 
plaintiff an action for the expenses and actual loss of service resulting from the 
injury or death of a minor child. |R> § 2792; C , '51, § 1697.] 

The damages to be recovered in an ac
tion for the death of a minor child are those 
accruing before the date of the minor's attain
ing majouty . For damages accruing subse
quently the administrator must sue for the 
benefit of the estate: Walters v. Chicago, R. I. 
& P. R. Co., 36-458. 

In an action for seduction brought by the 
parent the damages are very much in the dis
cretion of the jury. Where the act is proved, 
all the aggravating circumstances that follow 
come in by way of increasing damages. De
fendant 's attention to the daughter as a suitor, 
and the flatteries, persuasions, promises, etc., 
made use of by him to acccoiuplish his ends, 
m a y be considered in estimating the damages: 
Stevenson v. Belknap, 6-97. 

The at taining the age of majority by the 
daughter does not take away the father's r ight 
of ac t ion: Ibid. 

The statute, providing a remedy for the 
daughter , should not be construed as taking 
away the r ight of the father, or as restricting 
his damages to the loss of service or actual ex
penses incurred. The father, mother or guard
ian m a y maintain an action, though she be 

3 7 6 2 . N a m e u n k n o w n . 2557. When the precise name of any defend
ant cannot be ascertained, he may be described as accurately as practicable, 
and when the name is ascertained it shall be substituted in the proceedings. 
[R , §2788; C , ' 5 1 , § 1694.] 

In a suit brought against " the heirs of Otis contemplates tha t the defendant shall be a 
Reynolds," held, tha t the defendants were not known person, who can be described wi th 
described wi th sufficient certainty. The Code some cer ta inty: Reynolds v. May, 4 G. Gr., 283. 

not living with, nor in the service of, such per
son, and though there be no loss of service: 
Ibid. 

The father may recover exemplary damages, 
and the ju ry are to look not to the loss of serv
ice but to the damages resulting from all tha t 
the father can feel from the nature of the in
j u r y : Ibid. 

The action by the parent must be based upon 
loss of service and expense incurred. Where 
the daughter, for whose seduction plaintiff 
had sued as father, was married before any 
expense was incurred or loss of service suf
fered, held, tha t plaintiff had no cause of ac
t ion: Humble v. Shoemaker, 70-223. 

Proof ot mere careless indifference on the 
part of the parent as to the daughter 's chastity 
will not defeat his r ight to recover for loss of 
service, but may be introduced in mitigation 
of damages: Zerflng v. Mourer, 2 G. Gr., 520. 

No action can be maintained by the parent 
for the seduction of an adult child. And in 
an action by a parent the fact that the daugh
ter is a minor must be alleged and proved: 
Dodd v. Focht, 72-579. 
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Where action was brought to foreclose a t ax appear by stat ing w h a t was done in the exer-
title as against a t ract of land by description cise of such dil igence: Lot Two v. Sivetland, 
under a former statute allowing such proced- 4 G. Gr., 465, 
ure when the owner was unknown, held, tha t For similar provision as to proceedings be-
reanjnable diligence to discover the owner was fore a justice, see § 4768. 
required by statute, and should be made to 

3763 . Suit on w r i t t e n i n s t r u m e n t . 2558. When an action if founded 
on a written instrument, suit may be brought by or against any of the parties 
thereto, bv the same name and description as those by which they are desig
nated in such instrument. [R, § 2786; C, '51, § 1692.] 

Under this section it is not necessary to allege 
either copartnership or corporate capaci ty: 
Harris Mfg. Co. v. Marsh, 49-11. 

So where the action is against defendant in 
the name in which the contract is signed, it is 
not necessary to allege either copartnership 
or corporate capacity: Wendall v. Osborne, 
63-99. 

Where the name inserted in the ins t rument 
as that of payee is not that of a person, part
nership or corporation, the suit cannot be 
brought in tha t name. So held where a note 
was made payable to •' Steamboat Pembinaw 
and o w n e r s : " Steamboat Pembinuw v. Wil
son, 11-479. 

By signing an instrument in which the payee 
is specified m a particular manner the maker 

estops himself from setting u p t h a t the n a m e 
thus used is not the proper name and descrip
tion of such payee, and an action on the in
s t rument may be brought in such n a m e : 
Davis v. David, 1 G. Gr., 427. 

Proof of defendant 's signature to a note 
given to a partnership in its firm name is suf
ficient evidence to support an action thereon 
in the firm n a m e : Gordon v. Janney, Mor., 
182. 

The mak ing of a note payable to a firm or 
corporation is a wri t ten admission of t he ex
istence of such firm or corporation, and proof 
aliunde of the copartnership or corporation is 
not required in order to make out a prima 
facie case: Griener v. Ulerey, 20-266, 

3764. P r i s o n e r in peni ten t ia ry . 2559. Kb judgment can be rendered 
against a prisoner in the penitentiary until after a defense made for him by 
his attorney, or if there is none, by a person appointed by the court to de-
lend him. [R, § 2784.] 

3765 . Act ions by state. 2560. The state shall commence and prose
cute suits according to the laws of the land as in cases between individuals, 
except that no security shall in such cases be required. [R, § 2793.] 

3766 . Transfer ; aba tement . 2561. No action shall abate by the trans
fer of any interest therein during its pendency. [R, § 2794; C, '51, § 1698.] 

Where plaintiff in an action to recover 
property transferred his interest pending the 
action, held, tha t the suit might still be prose
cuted in his n a m e : Jordan v. Ping, 32-64. 

Where a cause of action is, pending the 
action, assigned to a third person, such action 
may be continued in the name of the origi
nal party, or the court may allow the person 
to whom the transfer has been made to be 
substituted as plaintiff: Chickasaw County v. 
Pitcher, 36-593. 

Such a substitution will not be made if the 
rights of defendant would be prejudiced 
thereby: Snyder v. Phillips, 66-481. 

An alienation of interest pendente lite, either 
voluntary or involuntary, cannot constitute a 
bar to the prosecution of the suit, but may 
render it necessary for the assignee to be made 
a pa r ty : Wright v. Meek, 3 G. Gr., 472. 

A conveyance pending a proceeding to as-
*M3S damages for a r ight of way will not 
affect such proceedings. The purchaser may 
be substituted for the original owner : Forney 
v. Ralls, 30-559. 

Where persons acquired property by con
veyance from one who has bought at fore
closure sale, and while a proceeding is pending 
against h im by a junior mortgagee seeking to 

redeem, they are not necessary parties in the 
further course of such proceeding and are 
bound by a decree therein rendered on a sup
plemental petition filed after such convey
ance, and not asked in the original pet i t ion: 
Hervey v. Savery, 48-313. 

Whi le parties may not, by agreement, upon 
an assignment of the legal ti t le of a note, 
provide tha t suit shall be prosecuted thereon 
in the name of the assignor, yet a par ty may, 
pending an action on a note, assign to another 
his interest in the recovery wi thout rendering 
it necessary to change the name of the par ty 
plaintiff: Allen v. Newberry, 8-65; Howey v. 
Wdltrout, 10-105. 

But where there is a transfer of the owner
ship of the note dur ing the pendency of t he 
suit, the new owner may be substi tuted as 
plaintiff on his own mot ion: Ferry v. Page, 
8-455; Faunon v. Robinson, 10-272. 

Where , pending the action to foreclose a 
mortgage, the mortgagee assigns his interest 
therein, the decree may be rendered in the 
name of the assignee: Wahl v. Phillips, 15-
478. 

A n action against a partnership should on 
the death of one par tner be continued against 
the survivor : Childs v. Hyde, 10-294. 
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MAEKIED WOMEN. 

3767. M a y s u e . 2562. A married woman may in all cases sue and be 
sued without joining her husband with her, to the same extent as if she were 
unmarried, and an attachment or judgment in such action shall be enforced 
bv or against her as if she were a single woman. [ R , § 2772; 13 G-. A., ch. 
167, § 11.] 

The claim of the wife for damages for a tort quired property the same as in case of judg-
against her should be prosecuted in her own ments against other persons: Van Metre V. 
name, and not jointly with her husband. The Wolf, 27-341. 
sections allowing her to sue alone m such cases Where a contract for conveyance was made 
ai-e not simply permissive but imperative: with a married woman individually, held, tha t 
Musselman v. Galligher, 32-383. action thereon could be brought by her alone, 

Personal judgments against married women and that she need not join her husband 
may be enforced against subsequently ac- there in : Malli v. Willelt, 57-705. 

3 7 6 8 . De fense b y . 2563. If husband and wife are sued together, the 
wife may defend for her own right; and if either neglect to defend, the other 
may defend for such one also. [R., § 2774; C , '51, § 1687.] 

3 7 6 9 . W h e n h u s b a n d or wi fe deserts f ami ly . 2564. When a hus
band has deserted his family, the wife may prosecute or defend in his name 
any action which he might have prosecuted or defended, and shall have the 
same powers and rights therein as he might have had; and under like circum
stances the same right shall apply to the husband upon the desertion of the 
wife. [R , § 2776; 13 G. A., ch.'l67, § 12.] 

MDfOES. 

3 7 7 0 . A c t i o n b y . 2565. The action of a minor must be brought by his 
guardian or next friend; but the court has power to dismiss it if it is not for 
the benefit of the minor, or to substitute the guardian of the minor or other 
person as next friend. [R , § 2777; C , '51, §§ 1688-9.] 

A n infant may sue by his next friend, and 
on the trial prove his infancy as establishing 
his right to sue in that manner : Byei'S v. 
Lessees of Des Moines Valley R. Co., 21-54. 

The " n e x t friend " i n whose name a suit 
for a minor is commenced may be discharged 
and another substi tuted: Thurston v. Cavenor, 
8-155. 

In an action brought for a minor by his next 
friend such next iriend is liable for costs: 
Vance v. Fall. 48-364. 

An action brought in the name of the guard
ian of minors instead of the minors themselves, 

I t is error to enter judgment against a 
guardian ad litem. I t should be rendered 
against tho minor pa r ty : Tucker v. McClure, 
17-583. 

In a proceeding to probate a will, the court 
acquires juiisdiction to appoint a guardian ad 
litem by service of notice by publication: Far-
reil v. Leighlon, 49-174. 

Tho appointment of a guardian ad litem 
may be a proper ground for continuance to 
enable him to prepare the case for t r i a l : 
Blythe v. Blythe, 25-266. 

asking the quieting of title, etc., held not im
properly brought in view of the fact that the 
court would have the power by the terms of 
the decree to sufficiently protect the interests 
of such minors : Hanna v. Howes, 45-437. 

Under a finding made by the court that the 
action was not being prosecuted for the benefit 
of the minor, and tha t the further prosecution 
was not for his best interests, held, tha t the 
court was authorized to dismiss the action 
upon a stipulation signed by the next friend 
who brought i t : Ball v. Miller, 59-634. 

At common law, infants were required to 
sue and defend by guardians. An infant is 
supposQd to be incapable of guarding his own 
interests, and it is the duty of the court, be
fore it divests h im of his estate, to be satisfied 
tha t he has had full opportunity to have his 
day in court by proper and suitable guardian, 
and to see, notwithstanding any admission of 
facts by such guardian, that his r ights are not 
saenfied: Cuvender v. Smith's Heirs, 5-157, 
192. 

A guardian ad litem will be appointed either 

3 7 7 1 . De fense b y . 2566. The defense of a minor must be by his regu
lar guardian, or by a guardian appointed to defend him where no regular 
guardian appears, or where the court directs a defense, by a guardian ap
pointed for that purpose. No judgment can be rendered against a minor 
until after a defense by a guardian. [R , § 2778; C , '51, §§ 1688-9.] 
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on motion of plaintiff or defendant, but the be taken advantage of in the state where ren-
court will not permit an adverse par ty to dered and by a direct proceeding. Such a n 
choose the guard ian : Ralston v. Lahee, 8-17. error does not go to the jurisdiction of t h e 

The fact tha t the guardian ad litem is inter- cour t : Milne v. Van Buskirk, 9-558. 
ested adversely to the minor may be a ground Where a guardian ad litem was no t ap -
for his removal. But unless it is shown that he pointed for a minor defendant unti l t he t r ia l 
took advantage of his position to injure the had commenced and plaintiff had rested, when 
interests of the infant, the mere fact of his an attorney for the defendant was appointed 
ad \ ei se interest will not be considered such as such guardian, held, t ha t a refusal of t he 
conclusive evidence of fraud as to authorize court to re t ry the case from the beginning 
the setting aside of the decree: Ibid. would not be sufficient to warran t a reversal , 

In ants are as much bound by the conduct no prejudice appearing to have resulted there
of those who carr}' on their case as adults, f rom: Wickersham v. Timmons, 49-267. 
provided such conduct be bona fide: Ibid. A guardian ad litem in making defense m a y 

Failure to appoint a guardian ad litem, and set up any mat ter which will defeat the ac-
rendition of judgment without defense by a tion, a l though it be such mat te r as m i g h t 
minor, does not render a judgment void. I t have been the basis of an independent action 
is erroneous, but can only be taken advantage in behalf of the minor : Kelsey v. Kelsey, 57-
of by direct proceedings: Drake v. Hanshaw, 383. 
47-291; Myers v. Davis, 47-325, 330: Bickelv. A judgmen t in an action for parti t ion of 
Erskine. 43-213; Hoover v. Kinsey Plow Co., land belonging to minors and adults is conclu-
55-668. sive against such minors, and a j u d g m e n t for 

A judgment against a minor upon appear- costs in the pioceeding is binding upon t h e m : 
ance by attorney, while irregular, is not void. Johnson v. Carson, 3 G. Gr., 499. 
Objection to the judgment cannot be raised in As to answer by guardian, see § 3862. 
an action thereon in another state, but must 

3772. G u a r d i a n ad l i t em. 2567. The appointment cannot be made 
until after service of the notice in the action as directed in this code, and may 
then be made by the court or judge thercol, or during vacation, by the clerk; 
but the court shall have the power to remove such guardian when the inter
ests of the minor require such change. If made by the judge or clerk, it shall 
be done by indorsing the name of the person appointed, and the time thereof, 
on the petition in the action. [R , § 2779.] 

S e r v i c e of n o t i c e b y p u b l i c a t i o n upon of notice the appointment and appearance by 
a minor gives the court jurisdiction to appoint a guardian ad litem will not confer jurisdie-
a guardian ad litem, although it has not au- t ion : Allen v. Saylor, 14-435. 
thouty to render a personal j udgmen t : Judd The court has no author i ty to appoint a 
v. Mosely, 33-123; Hoover v. Kinsey Plow Co., guardian ad litem to act for a minor un t i l 
55-668. complete service upon such minor has been 

Where there has not been sufficient service h a d : Good v. Norley, 28-188, 199. 

3 7 7 3 . A p p l i c a t i o n for . 2568. The appointment may be made on the 
application of the minor if he is of the age ot fourteen years, and applies at or 
before the time he is required to appear and defend. If he does not so apply, 
or is under that age, the appointment may bo made on the application of any 
Iriend of the minor or on that of the plaintiff in the action. [R , § 2780.] 

INSANE. 

3774. Plaintiff. 2569. The action of a person'judicially found to be of 
unsound mind, must be brought by his guardian, and, if he have none, the 
court or judge thereof, or the clerk, in vacation, may appoint one for the pur
poses of the action. [E., § 2781.] 

3775. D e f e n s e ; a p p o i n t m e n t of g u a r d i a n . 2570. The defense of an 
action against a person judicially found to be of unsound mind, or a person 
confined m any state lunatic asylum, who, by the certificate of the physician 
m charge, appears to be of unsound mind, no&t be by his guardian or a guard
ian appointed by the court to defend for him. Such appointment may be 
made upon the application of any friend of the defendant, or on that of the 
plaintiff, but not until service has been made as directed in litis code, and no 
judgment can be rendered against him until defense has been made as herein 
provided. [R, § 2782.J 

Probate jurisdiction over the persons and against an insane person wi th reference to his 
pi operty of insane persons does not exclude p roper ty : Flock v, Wyatl, 49-466. 
the jurisdiction of a court of law in an action 
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3776. P e n d i n g s u i t . 2571. Where a party is judicially found to be of 
unsound mind, or is confined in any state lunatic asylum, and, by the certif
icate of the physician in charge, appears to be of unsound mind during the 
pendency of an action, the fact being stated on the record, if he is plaintiff his 
guardian may be joined with him in the action as such; if he is defendant, 
the plaintiff may on ten days' notice thereof to his guardian, have an order 
making the guardian a defendant also. [R, § 2783.] 

INTERPLEADER. 

3777. Interp leader . 2572. Upon affidavit of a defendant before an
swer, in any action upon contract for the recovery of personal property, that 
some third party without collusion with him has. or makes a claim to the sub
ject of the action, or on proof thereof as the court may direct, the court may 
make an order for the safe keeping, or for the payment or deposit in court or 
delivery of the subject of the action to such person as it may direct, and an 
order requiring such third person to appear in a reasonable time and maintain 
or relinquish his claims against the defendant, and in the meantime stay the 
proceedings. If such third party, being served with a copy of the order, fails 
to appear, the court may declare him barred of all claim in respect to the sub
ject of the action against the defendant therein. If such third person appears, 
he shall be allowed to make himself defendant in the action in lieu of the 
original defendant, who shall be discharged from all liability to either of the 
other parties, in respect to the subject ot the action upon his compliance with 
the order of the court for pavment, deposit, or delivery thereof. [R> § 2767; 
C , '51. §§ 1685, 1686.] 

3778. B y sheriff. 2573. The provisions of the last section shall be ap
plicable to an action brought against a sheriff or other officer, for the recovery 
of personal propertjr taken by him under attachment or execution, or for the 
value of such property so taken and sold by him. And the defendant in any such 
action shall be entitled to the benefit of these provisions against the party in 
whose favor the attachment or execution issued, upon exhibiting to the court 
the process under which he acted, with his affidavit that the property, for the 
recovery of which, or its proceeds, the action was brought, was taken under 
such process. [R , § 2768.] 

This section gives a merely cumulative remedy to the officer. He is entitled to an indemni
fying bond: Raster v. Pease, 42-488. 

3779. S u b s t i t u t i o n . 2574. In an action against a sheriff or other officer, 
for the recovery of property taken under an attachment or execution, the court 
limy, upon application of the defendant and of the party in whose favor the 
process issued, permit the latter to be substituted as defendant, sureties for the 
costs being given. [R , § 2769.] 

This section is independent of other provis- by such officer under an execution against an
ions as to interpleader and the application other person they are unconsti tut ional: Sun-
need not be made before defendant's answer is berg v. Babcock, 61-601; Maish v. Littleton, 
filed. The par ty substituted takes up the case 62-105. 
in the condition it is in at the t ime of substi- These provisions for the substitution of at-
tu t ion : Bixby v. Blair, 56-416. tachment plaintiff m an action against an 

In so far as it is attempted by these provis- officer for wrongful levy of the at tachment 
ions with regard to inteipleader to deprive a have reference to an action for the recovery of 
property owner of his r ight of action against a specific personal proper ty : Sperry v. Ethridge, 
sheriff to recover property wrongfully seized 70-27. 

3 7 8 0 . L a n d l o r d ' s a t t a c h m e n t . 2575. An action to recover the posses
sion of specific personal property taken under a landlord's attachment, when 
it is brought by the tenant or his assignee or under-tenant, may be against the 
party who sued out the attachment; and the property claimed by such action 
may!J under the writ therefor, be taken from the officer who siezed it when he 
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has no other claim to hold it than that derived from the writ. The indorse
ment of a levy on the property made upon the process by the officer holding 
it, shall be a sufficient taking of the property to sustain action against the 
party who sued out the writ. [E., § 2770.J 

CH A P T E E 4. 

OF PLACE OF B E I N G I N G SUIT. 

3781. In relation to real property. 2576. Actions for the following 
causes must be brought in the county in which the subject of the action, or 
some part thereof, is situated: 

1. For the recovery of real property, or of an estate therein, or for the de
termination of such right or interest; 

2. For the partition of real property; 
3. For injuries to real property. [R , § 2795; 0., '51, § 1703.] 

Under the provisions of the Code of '51, tha t was situated, held, t ha t an action of t respass 
an action relating to real property should be quare clausum fregit was governed t h e r e b y : 
brought in the county where the real property Barnes v. Davis, 2-160. 

3782. S a m e . 2577. Actions for injuries to real property maybe brought 
either in the county where the property is, or where the defendant resides. 

[This section and "(T 3 of the preceding section seem inconsistent. In the original, t he t w o 
sections are in different parts of the chapter, but in the re-arrangement by the editor t h e y are 
brought together in the printed Code as here.] 

3783. Mortgage; mechanic's lien. 2578; 20 G. A.,ch. 126. An action 
for the foreclosure of a mortgage of real property, or for the sale of real prop
erty under an incumbrance or charge, or to enforce a mechanic's lien on real 
property, shall be brought in the county in wrhich the property to be affected 
or some part thereof is situated. 

[The amendment of this section was wi th the proviso tha t it should not affect exist ing con
tracts.] 

Under the section as it stood before amend
ment , held, tha t an action to foreclose a m o r t -
gage and for general judgment against the 
mortgagor might be brought where the defend
ant resided : Cole v. Conner, 10-299; Finnagan 
v. Manchester, 12-521. 

Also held, tha t where the note secured by a 
mortgage was made payable at a part icular 
place, action to foreclose the mortgage might 
be brought in the county in which the note 
was made payable, al though the land mort
gaged was situated in another county: Equita
ble L. Ins. Co. v. Gleason, 56-47. 

Also held, tha t al though a mortgage might 
be foreclosed in any county in which the court 
could acquire jurisdiction to render a personal 
judgment on the debt, yet if the proceeding 
was upon publication only, and defendant did 
not appear, the foreclosure could not be had in 
a county where no portion of the property 
was si tuated: Iowa Loan and Trust Co. v. 
Day, 63-459. 

An action being brought to recover upon 
three notes and to foreclose six mortgages 
upon six parcels of land in as many different 
counties, such mortgage being for a specific 
sum, a part of the note described therein, held, 
tna t each mortgage constituted a separate 
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cause of action, and a motion should have 
been sustained to strike from the petit ion the 
portions thereof relat ing to mortgages upon 
lands not si tuated in the county where the 
action was b rought : Chadbourne v. Oilman, 
29-181. 

Under the provisions of the Code of '51, 
held, tha t a bill in equity brought by the 
vendor to foreclose a tit le bond was a local 
action and properly brought in the county 
where the land was s i tua ted: Johns v. Orcuti, 
9-350. 

Where distinct deeds of land in different 
counties were given as security in connection 
wi th an ins t rument of defeasance, in such 
way as to constitute a mortgage, held, t ha t a 
suit to foreclose as to all the lands migh t be 
brought in the county in which a portion 
thereof was s i tuated: Lomax v. Smyth, 50-223. 

I t seems tha t where no personal j u d g m e n t 
can be rendered in an action of foreclosure, it 
is an action in rem, and the court acquires no 
jurisdiction in a proceeding brought in the 
wrong county : Orcutt v. Hanson, 71-514. 

An action against husband and wife for in
debtedness incurred for family expenses, and 
in which it is sought to make such indebted
ness a lien upon real property of the wife, m a y 
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be brought in the county where such real neither husband nor wife be a resident of that 
property of the wife is situated, although county : Hawke v. Urban, 18-83. 

3784.Fines;against officers and on bonds. 2579. Actions for the 
following causes must be brought in the county where the cause, or some part 
thereof, arose: 

1. An action for the recovery of a fine, penalty, or forfeiture imposed by a 
statute, except that when the offense for which the claim is made was com
mitted on a water-course or highway which is the boundary of two counties, 
the action may be brought in either of them; 

2. An action against a public officer or person specially appointed to exe
cute his duties, for an act done by him in virtue or under color of his office, or 
against one who by his command, or in his aid, shall do anything touching 
the duties of such officer or for neglect of official duty; 

3. An action on the official bond of a public officer. [E., § 2796.] 
An action on a bail bond given upon change forfeiture belongs to the county to which the 

of venue from one county to another, condi- change was t aken : Decatur County v. Max-
tioned for the appearance of defendant in the well, 26-398. 
county to which the change is taken, should As to piace of bringing action on bail bond, 
be brought in tha t county and not in the see § 5997. 
county where the indictment was found. The 

3785. A t t a c h m e n t of proper ty . 2580. An action, when aided by at
tachment, mav be brought in any county of the state wherever any part of 
the property sought to be attached may be found, when the defendant whose 
property is thus pursued is a non-resident of this state. If such defendant is 
a resident of this state, such action must be brought in the county of his resi
dence, or that in which the contract was to be performed, except that if an 
action be duly brought against such defendant in any other county by virtue 
of any provisions of this chapter, then such action may, if legal cause for an 
attachment exist, be aided by an attachment. [R, § 2797; C , '51, § 1703.] 

In an action by a t tachment the seizure of in the county in which the contract on which 
property in the county where suit is brought action is based is made payable unless prop-
will be sufficient to give the court jurisdiction, erty of defendant can be attached in tha t 
but jurisdiction cannot be conferred by attach- county : Hedrick v. Brandon, 9-319. 
ing tha t which is not subject to at tachment A court does not acquire juiisdiction by at-
and which could not be made liable under the tachment in an action against a resident of the 
judgment to plaintiff's demands : Courtney v. state not served wi th notice: Langworthy v. 
Carr, 6-238. _ Root, 10-260. 

As to whether the proceedings in an action The provisions of this section restrict attach-
by at tachment against a non-resident defend- ments against resid"nts. An at tachment is-
ant served by publication, brought in a county sued in a case brougnt in a county other than 
where no property is found, but in which pro- thus specified is invalid and should be dis-
ceedings property in another county is levied missed on motion, even if the case itself is 
on, are valid and may be removed to the transferred, upon the application of the de-
proper county under § 3794 (discussing the fendant, to the county of his residence: Was-
question with reference to the provisions of son v. Millsup, 70-348. 
Code of '51), see Laird v. Dickerson, 40-665. The word " contract " in the phrase " tha t 

I t is the service of the at tachment which (county) in which the contract is to be per-
gives jurisdiction where there is no personal formed " refers to such wri t ten contract as is 
service, and an action by at tachment against contemplated in the following section and n it 
a non-resident not served cannot be prosecuted to verbal contracts : Hatch v. Johnson, 44-535. 

3786. P l a c e of contract . 2581. When, by its terms, a written contract 
is to be performed in any particular place, action for breach thereof may be 
brought in the county wherein such place is situated. [E., § 2798; C , '51, 
§ 1704.] 

This section is permissive, and not manda- be brought where the property is a t tached: 
tory, and plaintiff may still sue in the county Hedrick v. Brandon. 9-319. 
where defendant resides: Troy, etc., Mill Co. Action on a wri t ten contract which is, by its 
v. Bowen 7-465. terms, to be performed in a particular place 

This section only applies to cases where per- cannot be brought in that place against parties 
sonal service is had upon defendant within the who have orally under taken to carry out the 
state. If the proceedings are by a t tachment stipulations in such contract and are not resi-
against a non-resident defendant suit can only dents of tha t coun ty : McDaniels v. Wheeler, 
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64-678; Wright, etc., Mfg. Co. v. Kleigel, 70-
578. 

Where defendant bought of plaintiff fruit 
trees, agreeing to pay therefor a certain sum 
on their delivery at a certain place, held, t ha t 
the contract to pay was not, by its terms, to 
be performed in any particular place, and suit 
for the price should bo brought where the de
fendant resided. The agreement to perform 
in a particular place must be in terms, and not 
by implication merely: Hunt v. Bratt, 23-171. 

To entitle plaintiff to prosecute an action in 
the county where the contract is to be per
formed the performance must have been re
quired to be there made by the terms of the 
contract : Ford Dodge Coal Co. v. Willis, 7 1 -
152. 

Where personal property is to be delivered 
by the vendor and received by tho vendee a t a 
particular place, an action for the breach of 
such contract may be brought in the coanty 
where, by its terms, the property was to be 
delivered: Oliver v. Bass, 30-90; Haugen v. 
MeCarthey, 34-415. 

Where a certificate of deposit was issued 
payable at a certain date on re turn of the cer
tificate, held, tha t by its terms it was " to be 
performed " at the place where issued, so tha t 
an action on it might be brought in tha t 
county: Sanbourn v. Smith, 44-152. 

3 7 8 7 . C o m m o n c a r r i e r s . 2582. Actions may be brought against rail
way corporations, the owners of mail stages, or other line of coaches or cars, 
including express companies, car companies, telegraph and canal companies, 
and the lessees, companies, or persons operating the same, in any county 
through which the line or road thereof passes, or is operated. [9 G. A., ch. 169, 
g 8; 12 G. A., ch. 172, § 2; 14 G. A., ch. 95, § 1.] 

Where a bond was given conditioned for the 
payment of a penalty if the principal failed to 
erect a school-house at a place named, accord
ing to a certain wri t ten contract, etc., held, 
t ha t it was not " to be performed in a ] 'articu
lar place," and an action thereon should be 
brought in the county where defendant re
sided: Independent School Dist. v. Reichard, 
39-168. 

Where plaintiff agreed to lay a railroad 
track for defendant in Lucas county, and de
fendant agreed to deliver iron and mater ial 
for laying the t rack at the end thereof, and 
pay plaintiff any damage sustained by reason 
of delay in finishing the grade, held, t ha t as 
to damages for delay, etc., the action could 
not be brought in Lucas county, as the place 
of performance of the contract, but seiuble 
t na t as to damages for not delivering iron, 
etc., a t end of track, action might be brought 
in tha t county as the place where the contract 
was to be performed: Manley v. Wolfe, 24-
141. 

An action upon service by publication to 
foreclose a mortgage cannot be brought in the 
county in which the note is made payable, if 
no portion of the property is si tuated in tha t 
coun ty : Iowa Loan and Trust Co. v. Day, 63 -
459. 

A railway company has a residence in any 
county through which its road passes and in 
which it transacts business : Baldwin v. Mis
sissippi & M. R. Co., 5-518: Richardson v. 
Burlington & M. R. R. Co., 8-260. 

A railway company doing business in the 
state so that action might be commenced 
against it as here provided cannot claim ad
vantages of the provisions of the s tatute of 
limitations as to non-residents: See notes to 
§ 3738. 

An action against a foreign railway corpo
ration not operating a line ot railway nor hav
ing any office in the state cannot bo brought 
in the state on a cause of action arising out of 
business not transacted within the state by 
means of service of notice on an agent found 
within the s ta te : Elgin Canning Co. v. Atch
ison, T. & S. F. R. Co., 24 Fed. Rep., 866. 

3788 . Construct ion companies . 2583. An action may be 
against any corporation, company, or person, engaged in the construction of a 
fail way, telegraph line, or canal, on any contract relating thereto, or to any 
part thereof, or for damages in any manner growing out of the work thereon, 
in any county where such contract was made, or performed in whole or in 
part, or where the work was done out of which arose the damage claimed. 
[14 G. A., ch. 95, § 1.] 

Bringing cars within the state wi th a patent 
air brake for purposes of exhibition does not 
authorize service upon the foreign corporation 
owning such cars : Carpenter v. Westinghouse 
Air Brake Co., 32 Fed. Rep., 434. 

Corporations operating railways wi th in the 
state are subject to the jurisdiction of our 
courts the same as any person resident within 
the s t a t e : Mooney v. Union Pacific R. Co., 60-
346. 

The provision as to telegraph companies is 
applicable to telephone companies, and au
thorizes the bringing of action against such a 
company before a justice of the peace in any 
county through which the line of the com
pany passes or is operated: Franklin v. North
western Telephone Co., 69-97. 

brought 

Under this section, held, tha t where an ac
tion was brought by a subcontractor entitled 
to a mechanic's lien against the contractor for 
the construction of the railway on an agree
men t to pay the amount of such lien, such 

action was properly brought in the county 
through which the road was being constructed, 
and could not be removed, on the application 
of defendant, to the county of his residence: 
Vaughn v. Smith, 58-553. 
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The fa^ts showing tha t the contract has On motion for change of venue the ques-
been performed or the work done in the county tion as to plaintiff's r ight of recovery against 
in winch suit is brought may be established by a portion of defendants cannot be raised, as 
affidavit on the hearing of the motion, if de- such a question must be determined upon de
fendant seeks to change the place of trial to mur re r : Ibid. 
the countv of his residence: Jordan v. Kava-
nangh, 63-152. 

3789. I n s u r a n c e companies . 2584. Insurance companies may be sued 
in any county in which is kept their principal place of business, in which was 
made the contract of insurance, or in which the loss insured against occurred. 
[Same, § 3.] 

Under this section an action may be brought ing action in justices' cour ts : Hunt v. Farmers' 
before a justice of the peace against an insur- Jits. Co., 67-742. 
ance company in another county than that of Suit may be brought in the county where 
i t s residence, notwithstanding the provisions the loss occurs: State Ins. Co. v. Granger, 62-
of § 4756, with relerence to the place of bring- 272. 

3790. Office or a g e n c y . 2585. When a corporation, company, or indi
vidual, has an office or agency in any county for the transaction of business, 
any suits growing out of or connected with the business of that office or 
agencv may be brought in the county where such office or agency is located. 
[R , §2801'; C , '51, § 1705.j 

These pr ovisions are permissive and not man
datory, and the suit, it against a non-resident, 
may be brought in the usual maimer of com
mencing actions against non-residents: Dean 
V. White, 5-266. 

This section merely fixes the county in which 
suit shall be brought ; it does not define the 
manner in which jurisdiction over the person 
is to be acquired: Centennial Mid. L. Ass'n v. 
Walker, 50-75. 

One who accepts the benefits of a sale by a 
person claiming to act as his agent, or who 
accepts the benefits of a proposition made 
turough and forwarded by him, th o reby rati
fies the transaction, so that an action arising 
therefrom may be brought in the county of 
such agency: Mill.'gan v. Davis, 49-126. 

A certain method of doing business between 
a firm and delendant, held, such as to consti
tu te the firm agents for delendant, and au
thorize an action against defendant growing 
out ot the business of such agency to be 
brought in the county where tht agency was 
located: Ibid. 

A personal action may be brought in the 
county where one of tiie defendants resides, 
and the tact as to whether the petition is suffi
cient to entitle the plaintiff to recover against 
Buch defendant cannot be -ietei mined on a 
motion for cbange or venue < > „he county 
whoie other defendants imAe: Arm si. ong v. 
Borland, 35-537. 

Previous to the enactment oi the clause in 
relation to negotiable papei, it was held tha t 

An action by the agent against the pnnci 
pal lor services as agent is connected with the 
business of the agency in such sense that suit 
against the principal may be brought in the 
county of such agency: Oekerson v. Burnham, 
63-570. 

The section does not limit the right to com
mence a suit in the county where the agency 
is located to the time during which the agency 
exists: Ibid. 

This provision is also applicable to suits 
against a partnership brought in a justice's 
court, and the partnership may be considered 
a resident of the county in which the business1 

is transacted although none of its members 
are residents of such county: Fitzgerald v 
Grimmell, 64-261. 

The office or agency referred to is one es
tablished for the purpose of carrying on the 
business for which the corporation is organ
ized. A 1 oi eign corporation does not subject 
itself to suit here by sending hei e an agent to 
advertise, make contracts, e tc . : Carpenter v. 
Westinghouse Air Brake Co., 32 Fed. Rep., 434. 

when a joint action was brought against the 
maker and indorsers of a note it might prop
erly be brought in the county where an in
dorser resided: Stout v. No'enn n, 30-411. 

And tha t the lact that guarantors oi indors
ers became parties to the note subsequent to 
the maker, if in gooci faith, would not i,'i...i"e 
the ru le : Tioi/. «tc. 'Ifill Co. v. Bowen. 7-4C5. 

But held tha t a suit brought in the county 
of the residence of a party who was made de-

3 7 9 1 . P l a c e o f r e s i d e n c e . 2586. Except where otherwise provided 
herein, personal actions must be brought in a county wherein some of the de
fendants actually reside. Uut if none ol them have any residence within this 
state, they may be sued in any county wherein either of them may be found. 
But in all actions upon negotiable paper, except when made payable at a par
ticular place, in which any maker of such paper, being a resident of the state, 
is made defendant, the place ol trial shall be limited to a county wherein some 
one of the makers of such paper resides. [E., § 2800; C , '51, § 1701; 14 
G. A., ch. 64.] 
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fendant merely for the purpose of compelling 
the other defendants to attend at great ex
pense in a county where suit could not have 
been brought against them alone, might be 
removed to the county of residence of the 
proper defendants: Ibid. 

The fact that an at tachment is sought 
against property in another county than tha t 
of defendant's residence will not change the 
rule as to tho place of bringing sui t : Gates v. 
Wagner, 46-355. 

The fact tha t the defendant is a resident of 
another state will not defeat the jurisdiction 
of our courts : Swan v. Smith, 26-87. 

In a personal action the court acquires jur is
diction by getting jurisdiction of the person of 
defendant, no mat ter where the contract was 
made nor where it is to be performed: John
son v. Tostevin, 60-46. 

A person who, having relinquished his resi
dence in one county, is in the act of removing 
to another with intent of residing within the 

latter, has not " a residence within th is s ta te ," 
and may be sued in any county where found. 
The meaning of residence as here used is more 
precise and limited than t h a t of domici le: 
Cohen v. Daniels, 25-88. 

A n action for a libel being a personal action 
must be brought within a county where some 
of the defendants reside: Hall v. Royce, 54-
136. 

Where the action seeks a r emedy against 
an at torney for negligence it is a personal ac
tion, and if not brought in t he coun ty of his 
residence should be changed to such county 
upon proper application, a l though the relief 
asked is in connection with an application for 
an injunction to prevent h im from enforcing 
judgments recovered in an action in which he 
appeared as attorney, and which have been 
assigned to him. In such case an action can
not be brought in the county in which the 
judgments were recovered other t h a n tha t of 
defendant 's residence: Baker v. Ryan, 67-708. 

3 7 9 2 . R e s i d e n t s of d i f f e ren t c o u n t i e s . 2587. Where an action em
braced in the preceding section is against several defendants, some of whom 
are residents and others non-residents of the county, and the action is dismissed 
as to the residents, or judgment is rendered in their favor, or there is a failure 
to obtain judgment against such residents, such non-residents may, upon mo 
tion, have said cause dismissed with reasonable compensation for trouble and 
expense in attending at the wrong county, unless they, having appeared to the 
action, fail to object before judgment is rendered against them. 

cause remains undetermined as to him, it can
not be dismissed on motion on t h e ground 
tha t defendant as to whom the issue is raised 
is a resident of another coun ty : McAlister v, 
Safley, 65-719. 

This section has no application to an action 
for the recovery of specific personal property 
brought in the county in which the property is 
situated : Borter v. Dalhoff, 59-459. 

Where one of defendants is a resident of 
the county where the suit is brought, and the 

3793. C h a n g e of r e s i d e n c e . 2588. If, after the commencement of an 
action in the county of the defendant's residence, he remove therefrom, the 
service of notice upon him in another county shall have the same effect as if 
it had been made in the county from which he removed. 

3 7 9 4 . Ef fec t ; c h a n g e . 2589. If a suit be brought in a wrong county, it 
ma)7 there be prosecuted to a termination, unless the defendant, before answer, 
demand a change of place of trial to the proper county. In which case the 
court shall order the same at the cost of the plaintiif, and may award the de
fendant a reasonable compensation for his trouble and expense in attending at 
the wrong county. And if the sum so awarded, and costs, are not paid to the 
clerk by a time to be fixed by the court, or if the papers in such case are not 
filed by the plaintiff in the court to which the change is ordered ten days be
fore the first day of the next term thereof, or if ten days do not intervene 
between the making of said order and the first day of the next term of said 
court, ten days preceding the first day of the next succeeding term thereof, in 
either event the action shall be deemed to be discontinued. [E., § 2802; C , 
'51, § 1702.] 

•wrong county the only remedy is by motion 
to change the venue to the proper county : 
Goldsmith v. Willson, 67-662. 

The objection tha t parties are improperly 
joined cannot be raised on a motion by one of 
them for change of place of t r ia l : Troy, etc., 
Mill Co. v. Bowen, 7-465; Lyons v. Frazier, 
8-349. 

Where the proceeding is in rem only, t he 
court acquires no jurisdiction in an action 

Motion to change only remedy: Where 
suit is brought in the wrong county, defend
ant 's remedy is not by demurrer to the juris
diction of the court, but by motion to change 
the place of trial to the proper county. If 
such change is not asked, suit may be prose
cuted to judgment in the county where it is 
b rought : Lyon v. Cloud, 7 -1 ; Cole v. Conner, 
10-299; Leach v. Kohn, 36-144. 

If an action of replevin is brought in t he 
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brought in the wrong county, and the provis
ion that it may proceed with the case, unless 
motion to transfer it to the proper county is 
made, is not applicable: Orcutt v. Hanson, 7 1 -
514. 

T i m e for a p p l i c a t i o n : Where a default 
had been set aside and defendant granted a 
certain t ime in which to answer, held, that 
such application, made after the expiration of 
the t ime given to answer, was too la te : First 
Nat. Bank v. Krance, 50-235. 

S h o w i n g for t h e c h a n g e : On the hearing 
of an application of a defendant for the trans
fer of an action to another county upon a 
showing that it is his place of residence, the 
plaintiff should be allowed to make a counter-
showing on that question: Turner v. Maddox, 
6-489. 

Where an application for a change has been 
made and conditionally granted, with oppor
tuni ty for the opposing party to make objec
tion or showing against such order, it is not too 
late for Ihe filing of an amendment dismissing 
one ot tho causes of action so as to defeat the 
ground for the change of venue : Allen v. Bid-
well, 35-218. 

W a i v e r of o b j e c t i o n : A party moving for 
a change of place of trial to the proper county, 
and appealing from the action of the court m 
overruling such application, takes the chances 
as to such appeal, and, if the ruling of the 
court below on the motion is sustained, can
not, after judgment has been rendered against 
h im, be allowed an opportunity to defend in 
the act ion: Breckenridge v. Brown, 9-396. 

Where a transfer is ordered, but the papers 
are filed in the court to which the case is trans
ferred after the t ime required by statute, the 
other party will not be held to have waived 
the r ight to have the action discontinued by 
appearing in the court where the papers are 
filed and moving for such discontinuance: 
Hall v. Royce, 56-359. 

These provisions as to changing the place of 
trial to the proper county have no application 
to actions before a justice of the peace: Post 
v. Browned, 36-497: Meuneh v. Breitenbach, 
41 -527. 

C o s t s : Defendant is to be compensated for 
his actual and necessary trouble and expenses 
in at tending in the wrong county, even where 
the change to the proper county is defeated by 
plaintiff's dismissing the su i t : Allen v. Van, 
1-568. 

D i s m i s s a l : Where one of several counts in 
a petition is upon a cause of action properly 
suable in the county where the action is com
menced, and the causes of action set up in the 
other counts are improperly brought there, de
fendant should move to strike the latter counts 
from the petition if he desires any relief, and 
cannot have the cause changed to another 
county: Davis v. Kimball, 74-84. 

After one of two defendants who is entitled 
to a change of place of trial to another county 
appears and moves for such change and for an 
allowance of expenses, his r ight to have such 
allowance made cannot be defeated by dis
missal of the action: Farmers', etc., Bank v. 
Cohen, 71-473. 

C H A P T E E 5. 

OF CHANGE IK PLACE OF TRIAL, 

3795. Grounds for. 2590; 17 G. A., ch. 118; 20 G. A., ch. 94. A change 
of the place of trial, in any civil action, may be had in any of the following 
cases: 

1. Where the county in which the action is pending is a party thereto, if 
the motion is made by the party adversely interested, and the issue be triable 
by jury; 

2. Where the judge is a party, or is directly interested in the action, or is 
connected by blood or affinity with any person so interested nearer than the 
fourth degree; 

3. Where either party files an affidavit verified by himself and three disin
terested persons, not related to the party making the motion nearer than the 
fourth degree, nor standing in tiie relation of servant, agent, or employee of 
such party, stating that the inhabitants of the county, or the judge, is so prej
udiced against him, or that the adverse party or his attorney has such an undue 
influence over the inhabitants of the county, that he cannot obtain a fair trial. 
But when either party files an affidavit as provided by this subdivision the 
other party shall have a reasonable time to file counter-affidavits, and the 
court or judge, in the exercise of a sound discretion, must decide whether a 
change shall be granted, when fully advised, according to the very right and 
merits of the matter. The court may in its discretion cause the affiants upon 
either side to be brought into court for examination upon the matters con
tained in their said affidavits. 
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4. B}r the written agreement of the parties, and their at torneys; 
5. If the issue is one triable by jury, and it is made apparent to the court or 

judge that a jury cannot be obtained in the county where the action is pend
ing, then, upon the application of either party, a change of place of trial shall 
be granted to the nearest county in which a jury can be obtained. 

Provided, however, that not more than two changes to either part}7" of the 
place of trial shall be allowed for any of the causes enumerated in this section; 
nor shall a change of venue from the county be allowed in case of appeal 
from a justice of the peace; nor shall a change of the place of trial be allowed 
when the issue can only be tried to the court, for any objection to the inhab
itants of the county, or for the objection that the adverse party or his attorney 
has such an undue influence over the inhabitants thereof, that he cannot ob
tain a fair trial; and, provided, that after any change of venue has been taken 
as herein provided, and a trial had and the jury been discharged or a new trial 
has been granted them, a subsequent change of venue may be taken for any 
of the causes mentioned in said section. [E., § 2803; 0., '51, § 1706; 13 G. A., 
ch. 167, § 13.] 

Grounds for change; county a party: 
The tact that the penalty to be recovered in an 
action in the name ot the state on a bail bond 
goes into the county school fund does not 
make the county a party to such action so as 
to be a ground for changing the venue of the 
act ion: State v. Merrihew, 47-112; State v. 
Stewart, 74-336. 

The provision that a change of place of trial 
shall not be granted after a continuance applies 
as well to a case where the county in which 
action is brought is a party as to any other 
case: Ferguson v. Davis County, 51-220. 

P r e j u d i c e o f t h e j u d g e : The fact tha t the 
judge before whom tiie case is tried has pre
viously been counsel for one of the parties will 
not render judgment by him void. Objection 
should be made by motion for a change of 
place of t r ia l : Jewett v. Miller, 12-85. 

Motion for change of venue on account of 
prejudice of the judge, if properly made in va
cation, should be granted, even though the 
judge to whom objection is made is to go out 
of office before the next term of court. The 
change is not merely for purposes of t r ia l ; but 
where the objection is to the court, the s ta tute 
contemplates that it may bo had before the 
issues are made up and the case ready for 
t r ia l : Allerion v. Eldridge, 56-709. 

There is no distinction between a change on 
the giound of prt judice of the judge and on 
the ground of prejudice of the inhabitants of 
the county. I t is not proper to designate one 
as a change of forum and the other as a change 
of place ol t r ia l : Weare v. Williams, 69-252. 

Undue influence of opposite attorney: 
A n affidavit of undue influence of the attor
neys for the opposite party will not be suf
ficient to support an application for change of 
venue on that ground alter some of the attor
neys have wi thdrawn from the case: Ander
son v. Leverich, 70-741. 

B y s t i p u l a t i o n o f p a r t i e s : The s ta tutory 
provision for change ot place of trial on writ
ten agreement of the parties and their attor
neys should be construed to authorize such 
change when the w n t t e n agreement therefor 
is signed by the parties or then- a t to rneys : 
Oltrogge v. Schutte, 51-279. 

On m o t i o n of c o u r t : A court has no au
thority to change the venue of an action on its 

own motion to another court. Therefore, held, 
tha t a change ordered in a case in which no 
application was made was erroneous, a l though 
in another case between the same parties an 
application had been made, supported by affi
davit , on the ground of prejudice of the 
j u d g e : Bennett v. Carey, 57-221. 

A f f i d a v i t s : A n affidavit by counsel, not 
containing any showing or reason why it is 
not made by the party, nor showing the coun
sel's means of knowledge, is not sufficient: 
Dean v. White, 5-266. 

Where the affidavit showed tha t the agent 
making it was the only person, officer or agent 
of the corporation conversant with the facts, 
and tha t the mat ters stated therein were con
nected with his special business, held, tha t it 
was sufficiently apparent t ha t he was the 
proper person to make the affidavit: Jones v. 
Chicago & N. W. R. Co., 36-68. 

Where a change of venue is desired by a cor
poration, the requisite affidavit must be made 
by its officers or agents; and held, t ha t an affi
davit commencing " I, A. B. , vice-president of 
the defendant above named, being duly 
sworn," etc., and not otherwise showing that 
the affiant was vice-president, was not suffi
cient for the reason tha t tiie connection of the 
affiant with the corporation was thus shown 
meiely by an unverified s t a tement : McGovern 
v. Keokuk Lumber Co., 61-265. 

A n affidavit of witnesses tha t they " v e r i l y 
bel ieve" tha t prejudice on the part of the 
judge exists is sufficient: Jones v. Chicago & 
N. W. R. Co., 36-68. 

The facts showing such prejudice need not 
be s ta ted: Turner v. Hitchcock, 20-310. 

Where an application for change is made on 
account of prejudice of the inhabi tants of the 
county, it should be overruled if not supported 
by such affidavits as required by s t a tu t e : Fer
guson v. Davis County, 51-220. 

If the motion is made by more than one 
par ty it must distinctly appear from the affi
davit tha t neither one of the three disinter
ested persons subscribing thereto is related 
nearer than the fourth degree to either of the 
parties making the mot ion : Fairburn v. Gold
smith, 58-339. 

Where the affiants m their affidavit collect
ively declare that they are not related within 
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the specified degree to the one party making 
the motion, that is sufficient: Goodnow v. 
Litchfield, 63-275. 

Where the affidavit for a change on the 
ground of undue influence of the adverse 
par ty or his at torney stated tha t " defendants 
and their attorney " had such undue influence, 
held, tha t it was sufficient to authorize a 
change : Bixby v. Carskaddon, 63-164. 

An application for change of venue on the 
ground of alleged prejudice of the inhabitants 
of the county must be sworn to by the par ty 
asking the change if he is a natural person: 
Hedge v. Gibson. 58-656. 

Where the application is not supported by 
affidavits of " three disinterested persons " as 
required it should be overruled: Ferguson v. 
Davis County, 51-220. 

D i s c r e t i o n : Under the section before its 
amendment by 20 G. A., ch. 94, it was held 
tha t where a party seeking a change made 
such showing as required by statute, it was 
error to refuse his application, and the court 
had not in civil cases the discretion confided 
to it in criminal cases to determine in its dis
cretion the propriety of granting the change : 
Turner v. Hitchcock, 20-310; Miller v. Lara-
way, 31-538; Jones v. Chicago & N. W. R. 
Co., 36-68; Moorman v. Moorman, 39-460; 
Cass v. State. 2 G. Gr., 353. 

C o u n t e r - a f f i d a v i t s : Also held, tha t coun
ter-affidavits could not be received in a civil 
case as authorized in criminal cases: Jones v. 
Chicago &• N. W. R. Co., 36-68. 

The amendment of the section by 20 G. A., 
ch. 94. authorizing- counter-affidavits, is appli
cable on the trial of actions which were com
menced before such amendment : Eikenberry 
v. Edwards, 71-82. 

E x a m i n a t i o n o f a f f ian t : The court may 
protect itself from imposition, and, though 
the affidavit be in due form, may require the 
disinterested persons to be produced in cour t ; 
and in a case where they were not found and 
information concerning them was refused, and 
other suspicious circumstances appeared, held, 
tha t the application for change, though suffi
cient in form, was properly overruled: Davis 
v. Rivers, 49-435. 

Before the special provision for examination 
of affiants was added to the section by 20 
G. A., ch. 94, it was held that the party by 
whom the principal affidavit was made could 
not be compelled to submit to an examination 
as to the t ruth of the matter stated in his 
affidavit: McGovern v. Keokuk Lumber Co., 
61-265. 

A m e n d e d a f f idav i t s not presented until 
the case was called for trial, held, under the 
particular circumstances of the case, to have 
been properly refused: Chicago & S. W. R. 
Co. v. Heard, 44-358. 

A f f i d a v i t s p a r t of t h e r e c o r d : The affi
davits on file become a part of the record and 
may be certified by the clerk on appeal in the 
same manner as other matters of record. I t is 
not necessary that thej r be preserved by a bill 
of exceptions: McGovern v. Keokuk Lumber 
Co., 61-265. 

P r e s u m p t i o n i n f a v o r of a c t i o n : Unless 
the contrary appears from the record, the ac
tion of the court in grant ing a change will be 
presumed correct: Ramsey v. Bush. 27-17. 

J u r i s d i c t i o n : An application for a change 
being within the jurisdiction of the court to 
which it is addressed, its order thereon will 
not be void though erroneous: Joerns v. La 
Nieca, 75-705. " 

I n s p e c i a l p r o c e e d i n g s : The provisions 
of statute for change of venue in civil actions 
are applicable in special proceedings for the 
disbarment of an a t torney: State v. Clarke, 
46-155. 

I n r i g h t of w a y p r o c e e d i n g s : A change 
of place of trial may be had as here provided 
on an appeal in proceedings to assess damages 
for taking property for r ight of w a y : Whitney 
v. Atlantic Southern R. Co., 53-651. 

O n n e w t r i a l : A change of place of trial 
cannot be had while the case is pending on 
motion for new trial, after verdict : Perkins v. 
Jones, 55-211. 

The provisions as to change of place of trial 
are applicable to a proceeding for new trial 
upon petition under § 4384: Gibbs v. Bucking
ham, 48-96. 

On motion to correct the record the law 
makes no provision for a change of place of 
trial, where the case has been tried and judg
ment rendered, and the only mat ter pending 
before the court is a motion to correct the 
record. In such a case a removal of the cause 
cannot be had : Maxon v. Chicago, M. & St. 
P. R. Co.. 67-226. 

T o e n f o r c e j u d g m e n t : A proceeding for 
execution against a partner on a judgment 
already rendered against the partnership can 
only be brought, if proper at all, in the court 
where the judgment was rendered, and cannot 
be removed on the motion of the defendant to 
the county of his residence: Hollowed v. Diek-
erson, 46-569. 

T o v a c a t e j u d g m e n t : Although proceed
ings to vacate and set aside a judgment for 
fraud must be brought in the court where the 
judgment was rendered, a change of venue 
may be taken in such proceedings as in other 
cases: State v. Whitcomb, 52-85. 

Appeals from justices of the peace: A 
change of place of trial on appeal from a jus
tice of the peace cannot be granted to another 
county or district: Ardery v. Chicago, B. & Q. 
R. Co.. 65-723. 

Although an appeal from a justice of the 
peace in a civil case could not be changed from 
the circuit to the district court, yet where such 
appeal was consolidated with an action origi
nally brought in the circuit court, held, tha t the 
consolidated action might be changed as in any 
other case: Browne v. Hiekie, 68-330. 

The provision as to appeals from justices 
positively prohibits a change of venue from 
the county in a case of that kind. Where the 
objection is to t he inhabitants of the county, or 
on any other ground, the provision plainly for
bids the case being sent out of the county: 
Boileau v. Chicago, B. & Q. R. Co., 69-324. 

Effec t of c h a n g e : After grant ing the 
change the court has no further jurisdiction 
over the subject-matter or the part ies: Camp
bell v. Thompson, 4 G. Gr., 415. 

If a change is granted the cause is within 
the jurisdiction of the court to which t h» 
change is taken, and a motion to dismiss it for 
want of prosecution should be made in tha t 
court: Farrv. Fuller, 12-83. 
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The court to which the change is granted 
may dismiss the action where the record as 
filed is defective in not showing tha t there is 
any issue raised for t r ia l : Thompson v. Camp
bell, 4 G. Gr., 322. 

I n g a r n i s h m e n t c a s e s : A garnishee is 
such a par ty as to be entitled to change of 
venue, and where he does not join in applica
tion for the change the cause will proceed 
against h im in the court where commenced: 
Westpnai v. Clark, 42-371. 

W a i v e r of c h a n g e : Where the party who 
has obtained the order lor the change makes 
no objection at a subsequent term to the re-
doeketmg of the cause, and goes to trial, he 
cannot assign such proceeding as error: Eekles 
v. Kinney, 4-539. 

W a i v e r of o b j e c t i o n : A par ty who has 
procured the dismissal of an action in one 
court on the ground that it is properly pend
ing upon change of venue in another is es
topped from afterwards denying the jurisdic
tion of the latter cour t : Perkins v. Jones, 32-
345. 

Where a party has duly objected to a change 
of venue being granted", he does not waive 
such objection by appearing in the court to 
which the cause is changed and going to t r ia l : 
Jones v. Chicago & N. W. R. Co., 36-68; 
McCraeken v. Webb, 36-551; Ferguson v. Davis 
County, 51-220. 

The fact that a party, after properly except

ing to the ruling grant ing a change of venue, 
goes to trial in the court to which the change 
is granted and does not raise an objection to 
the change by motion for new trial or in ar
rest of judgment , does not prevent his alleg
ing it upon appeal: Michaels v. Crabtree, 59-
615; Bennett v. Carey, 57-221. 

E r r o r i n g r a n t i n g c h a n g e : The fact that 
a party has had a fair trial before an un
prejudiced jury does not render an improper 
change of venue previously made error without 
prejudice: Ferguson v. Davis County, 51-220. 

A n a p p e a l will not he from an order grant
ing- or refusing a change of venue, but upon a 
subsequent appeal properly taken, even from 
an intermediate order before final judgment , 
the order as to change of venue may be re
viewed: Allertonv. Eldridge, 56-709. 

By an appeal from an order granting a 
change of venue the supreme court acquires 
no jurisdiction, and will refuse to consider 
the case even though objection to the juris
diction is not made by either pa r ty : Groves v. 
Richmond, 58-54. 

Where the supreme court on appeal deter
mines that a change of venue has been 
granted without authori ty, it will not review 
errors in the proceeding subsequent to such 
change, but will remand the case to the court 
from which it was improperly changed: Ben
nett v. Carey, 57-221; Oilman v. Donovan, 
59-76. 

3 7 9 6 . A p p l i c a t i o n for. 2591. The application for a change of place of 
trial may be made either to the court or to the judge in vacation, and, if made 
in term time, shall not be awarded until issue be made up unless objection be 
to the court; nor shall such application be allowed after a continuance, except 
for a cause not known to the affiant before such continuance; and after one 
change, no party is entitled to another for anv cause in existence when the 
'" " . . . p ^ §2804; C , '51,* §1708.] 

asked by the par ty who did not ask for the 
first change: Schaentgen v. Smith, 48-359. 

After one change ot venue a party applying 
for another change must allege and show that 
the cause upon which he bases his application 
was not in existence when the first change 
was obtained: Michaels v. Crabtree, 59-615. 

A previous change, had by agreement of 
parties, does not, under the statute, prevent a 
subsequent change on statutory grounds, 
whether existing at the t ime of the first 
change or no t : Bixby v. Carskaddon, 63-164. 

The provision prohibiting a second change 
does not apply where a change is granted but 
not perfected, and the cause then proceeds in 
the court where it was originally brought : 
Eekles v. Kinney, 4-539. 

Where a second change is asked the affidavit 
upon which such application is based mus t 
show that the ground relied on did not exist 
when the first application was granted, and it 
is immaterial tha t the first change asked was 
on account of the judge, and the second on 
account of prejudice of inhabitants of the 
county : Weare v. Williams, 69-252. 

Where, after one change of venue had been 
granted, there was a change of judges of the 
court to which the case was sent, held,, tha t a 
subsequent application for a change on the 
ground of prejudice of the judge might be 
entertained without showing that the objec-

first change was obtained. 
T i m e for a p p l i c a t i o n : A change cannot 

be allowed after continuance: Dean v. White, 
5-266; Ferguson v. Davis County, 51-220. 

To warrant a change after a continuance 
the affidavit for the change must state that 
the cause for which it was asked was not 
known to the applicant before such continu
ance : McCraeken v. Webb, 36-551; Finch v. 
Billings, 22-228. 

An application for change on the ground of 
prejudice of the judge, not made until after 
a continuance is had, is too late when it does 
not appear that the grounds therefor were not 
known prior to the cont inuance: Finch v. Bil
lings, 22-228. 

An application made on the day of trial of a 
cause, without previous notice and without 
the showing of a reason why it was not sooner 
made, mnv properly be overruled: Demoss v. 
Noble, 6-530. 

I t cannot be determined unti l the issues are 
made u p whether " the issue can only be tried 
to the court," and an application for change 
on account of the prejudice of the people of the 
county cannot therefore be made even in vaca
tion until tho issues are made u p : Gibson v. 
Abbott, 50-155. 

S e c o n d c h a n g e : After the venue has once 
been changed a second change cannot be 
granted for a cause existing when the first 
was granted, and this is applicable to a change 
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tion did not exist when the first change was take notice of such change of j udges : Upton 
granted, and tha t the supreme court would v. Paxton, 72-295. 

3797. To what county or court. 2592. The place of trial shall be 
changed to some other county in the same district [or circuit], unless the ob
jections are to the judge, or the objections made appear from the affidavits to 
exist as to all the other counties in the district, and shall be to the most con
venient county to which no objection is made. [Whenever the change shall 
be granted on account of the prejudice or disability of the judge, the action 
shall be transferred to the district or circuit court of the same county, unless 
objections exist as to both the judges, in which case it shall be transferred to 
the most convenient county in some other district or circuit.] [E., § 2805; 
C , '51, § 1707; 12 G-. A., ch. 86, § 7; 14 G. A., ch. 167, § 14.] 

[The latter part of the section, in brackets, is superseded by the provisions of § 242, which is 
part of the act by which the circuit court is abolished.] 

The " most convenient coun ty" is not nee- convenient until the contrary appears : Rob-
essarily the one nearest in point of distance, bins v. Neat, 10-560. 
The question as to which county is most con- Before the circuit court was abolished it was 
venient must be determined to some extent held that, when the objection was to the judge , 
by the peculiar circumstances of each case, the change should be to the district or circuit 
taking into account the distance of parties and court of the same coun ty : Polk County v. 
witnesses, the convenience of at torneys, and Hierb, 37-361. Also t h a t where t he case was 
the prospect of reaching a speedy trial, as well one in which the circuit court had exclusive 
as the relative distance of different counties, jurisdiction, it could not be changed to the 
And where nothing is shown to the contrary, district court, but should be sent to some other 
it will be presumed that the county selected circuit cour t : Schuchart v. Lammey, 62-197. 
was, within the meaning of the law, the most To render it error to send a case to a partic-
convenient: Allen v. Skiff, 2-433. ular county on the ground tha t objection ex-

The presumptions are tha t there was suffi- ists thereto, such objection mus t be specific-
cient evidence before the court to justify it in ally made and not in a general, vague 
holding that the county selected was the most m a n n e r : Cobb v. Thompson, 10-367. 

3798. Not i ce i n vaca t ion . 2593. If an application for the change is 
made in vacation, five days' notice of the same, with a copy of the affidavit, 
shall be served on the adverse party or his a t torney; and if the judge grant 
the change, he shall forthwith transmit his order to the clerk, together with 
all the papers used before him. [E., § 2806; C , '51, § 1709.] 

A change should not be granted in vacation been given the opposite p a r t y : Preston v. 
unless notice of the application therefor has Winter, 20-264; Loomis v. McKenzie, 31-425. 

3 7 9 9 . W h e n d e e m e d perfected . 2594. If the order for the change is 
granted in vacation, the same must be perfected by noon of the second day 
after the order is received by the clerk, and, if granted during term time, the 
same must be perfected by the morning of the second day thereafter or before 
the cause is reached for trial, if sooner reached, or such change, whether 
granted in term or vacation, will be deemed waived and the cause tried as 
though no such order had been granted. When the change has been perfected 
or agreed to by the parties, the clerk must forthwith transmit to the clerk of 
the proper court, strongly enveloped and sealed, a transcript of the record and 
proceedings, with all the original papers, having first made out and filed in 
his office authenticated copies of such original papers; but, if less than all of 
several plaintiffs or defendants take such change, the original papers shall not 
be so transmitted, but a copy thereof. And as to those who take no change, 
the cause shall proceed as if none had been taken, except that if the place of 
trial is changed to a court in the same county, no transcript or copies shall be 
made out, but the original papers shall be transmitted. [E., §§ 2807, 2810; 
C , '51, § 1710.] 

If costs are not paid within the t ime pro- after the grant ing of the order, though not by 
vided a subsequent payment will not effect the morning of tha t day, will be sufficient, 
the change: Stryker v. Rivers, 47-108, 110. provided they are paid before any action is 

In case of a change granted dur ing term, taken by the court to vacate the order: Bacon 
the payment of costs dur ing the second day v. Black, 38-162. 
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The provisions of this section as to the t ime where commenced: Westphal v. Clark, 42-
within which the change is to be perfected do 371. See, however, § 3792 and notes, 
not apply to cases where the venue is changed I t does not follow from the mere fact t ha t a 
by agreement of the part ies: Carroll County change is granted to a portion of defendants 
v. American Emigrant Co., 37-371. or plaintiffs a change mus t also be granted to 

A change of venue cannot be granted on the others who do not desire it. In such case 
application of a stranger to the action who the cause must proceed as to t hem as if no 
has applied for but not yet obtained leave to change had been t aken ; but where all tf.o de-
intervene: Barkdull v. Callanan, 33-391. fendants ask for a change, and their defense 

A garnishee is such a party as to be entitled is identical, if one shows a r ight to the change 
to change of venue, and where he does not it should be granted as to a l l : Sweet v. Wright, 
join in an application for the change the 62-215. 
cause will proceed against him in the court 

3 8 0 0 . D o c k e t e d . 2595. Upon filing such transcript and papers in the of
fice of the clerk of the court to which the same were certified, the cause shall 
be docketed without fee and proceeded in as though it had originated therein. 
[ E , $2808; C , ' 5 1 , §1711.] 

3 8 0 1 . Costs of c h a n g e . 2596. Unless the change be granted under sub
division two, four, or five, of section two thousand live hundred and ninety of 
this chapter [§ 3795], all costs caused thereby or that are rendered useless by 
reason thereof, shall be paid by the applicant, and the court, or judge, at the 
time of making the order, shall designate in general terms such costs, and no 
change shall be deemed perfected until such costs are paid. [E., § 2809; 0., 
'51, § 1712.] 

The applicant should be charged not only a legal r i gh t : Bannigan v. Central Iowa R. 
with the costs of the t nusc r ip t but also wi th Co., 58-671. 
the costs of the t e rm: Allen v. Skiff, 2-433. The court cannot, after the change has been 

The clerk's fee for entering order of change allowed, order the applicant to give to the ad-
is part of tiie cost to be paid by the applicant: verse par ty a bond to secure h im in the addi-
Stryker v. Rivers, 47-108. tional costs incurred by such c h a n g e : Eekles v. 

Costs accrued at a former term of court are Kinney, 4-539. 
not to be taxed up to the party asking a change. The court may make the change conditional 
I t is not competent for the court to impose upon upon the payment of the costs wi th in a speci-
him conditions not authorized by law. Upon fied t i m e : Robbins v. Neal, 10-560. 
a pioper showing he is entitled to a change as 

3 8 0 2 . J u r y fees. 2597. Where the place of trial in any civil action is 
changed to any county other than that in which the same was properly com
menced, where the trial thereof takes place at a regular term, and occupies 
more than one calendar day, the judge trying said case shall certify the num
ber of days so occupied, and the county in which the case was originally com
menced shall be liable to the county where the same is tried for the sum of 
two dollars per day for each juryman engaged in the trial thereof. [14 G. A., 
ch. 9, § 1.] 

3 8 0 3 . Spec ia l t e r m . 2598. Where a special term of any court is held 
for the trial of any action contemplated in the preceding section, the court 
trying the same shall make out and certify the amount of county expenses in
curred in the trial of each case, and the same shall be a legal and valid claim 
against the county in which the same was properly commenced. [Same, § 2.] 

C H A P T E E 6. 

OF THE M A N N EE OF COMMENCING ACTIONS. 

3 8 0 4 . O r i g i n a l n o t i c e . 2599. Actions in a court of record shall be com
menced by serving the defendant with a notice signed by the plaintiff or his 
attorney, informing the defendant of the name of the plaintiff, and that on or 
belore a date therein named, a petition will be filed in the office of the clerk 
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of the court wherein suit is brought, naming it, and stating in general terms 
the cause or causes of action, and if the action is for monejr, the amount 
thereof, and that unless he appears thereto and defends before noon of the 
second daj r of the term at which defendant is required to appear, naming it, 
or at such other time as may be by rule of such court prescribed, default will 
be entered against him and judgment rendered thereon. In all cases Tvhere the 
time for the commencement of the term has been changed after tne notice 
has been served, the defendant shall be held to appear at the time to which 
such term has been so changed. [E., §§ 2811, 2812; C , '51, §§ 1714, 1715.] 

N o t p r o c e s s : The original notice is not a 
process of the court and need not be in the 
style of " The State of I o w a " (Const., art. 5, 
£ 8): Nichols v. Burlington, etc., Plank Road 
Co., 4 G. Gr., 42; Kllngel v. Palmer, 42-166. 

A s u m m o n s or subpoena in chancery is not 
sufficient to constitute an original notice under 
the requirements of the s t a tu te : McKee v. 
Harris, 1-364. 

W h e n a c t i o n deemed, c o m m e n c e d : 
Where a notice was placed in the hands of an 
officer for service on the day before the date 
on which the action was based became due, 
but was not actually served until the day 
after matur i ty , held, tha t the actual com
mencement of the action was the day of act
ual service, and tha t § 3737, declaring the 
action to be commenced on the date of plac
ing the notice in the hands of the sheriff for 
service, has reference only to tne bar of the 
s ta tu te of l imitat ions: Parkyn v. Travis, 50-
436. 

So, where a penal bond provided that it 
should be deemed fulfilled unless action 
thereon was begun by a certain day, and no
tice of suit thereon was placed in the hands 
of the sheriff before tha t date but not served 
until afterward, held, that the action was not 
commenced in t ime : Proska v. McCormiek, 
56-318. 

M i s n o m e r : Where the petition and original 
notice gave defendant's christian name incor
rectly, and service was made by leaving a copy 
a t defendant's usual place of residence while 
she was temporarily sojourning elsewhere, 
and defendant was ignorant of the pendency 
of the action until after judgment and levy of 
execution, and then offered to pay the amount 
actually due, but plaintiff, witli notice of the 
facts before the levy, sold defendant's property 
thereunder, held, tha t defendant not being 
personally served, and having no actual notice, 
was not required to take advantage of the 
misnomer by pleading in abatement, and that 
plaintiff and the officer executing the writ 
were liable in trespass: Journey v. Dickerson, 
21-308. 

Publication of notice in which defendant's 
n a m e was stated as " P . T. B. H ," instead 
of " T. P. B. H ," held insufficient to con
fer jurisdict ion: Fanning v. Krapfl, 61-417. 

Bu t where the original notice was directed 
to " P. T. B. H , wife of John C. I I ," 
held, tha t it was sufficient to give the court 
jurisdiction of " T. P. B. H——." it appearing * 
tha t she was generally and better known in 
tne county of her residence as the wife of John 
C. H than by her own name : Fanning v. 
Krapfl, 68-244. 

Where the petition was filed by Levi Rike, 
and the notice stated the plaintiff's name as 

Levi Pike, and a j udgment was rendered by 
default in favor of the latter, held, tha t the 
judgment was absolutely void: Newman v. 
Bowers, 72-465. 

A p a r t y d u l y s e r v e d with notice becomes 
a par ty to the action without appearance: 
Aultman v. McLean. 27-129. 

D e s c r i p t i o n o f t h e c o u r t : A notice in
forming defendant tha t a petition would be 
filed in the office of the clerk of the district 
court of Des Moines county, held sufficiently 
descriptive of the cour t : Nichols v. Burling
ton, etc., Plank Road Co., 4 G. Gr., 42. 

The original notice need not give the name 
of the s ta te : Lyon v. Byington, 10-124. 

P l a c e of h o l d i n g c o u r t : A notice which 
does not state when or where (i. e., in what 
court) defendant is required to appear is fatally 
defective, and a judgment rendered thereon is 
void and may be collaterally a t tacked: Kits-
miller v. Kitchen. 24-163. 

But it is not necessary tha t the name of the 
city or town in which the court is to be held 
should be stated: Bond v. Epley, 48-C00. 

S t a t e m e n t of c a u s e of a c t i o n : A notice 
simply stat ing the amount oi plaintiff's claim 
without stating its na ture is not sufficient: 
Moody v. Taylor, 12-71. 

The notice is not to set forth the cause of 
action in detail, but the defendant should be 
informed with reasonable certainty as to the 
na ture of plaintiff's claim, or the remedy 
sought, as well as of the amount of recovery 
asked: Ibid.; Harkins v. Edwards, 1-298. 

Notice of an action to foreclose a mortgage, 
without claiming any special sum, held suffi
cient to warrant a personal judgment for the 
am iiint duo: York v. Boardman, 40-57. 

Where the original notice advised defend
ants tha t plaintiff claimed of them a judgment 
on a note and foreclosure of the mortgage 
given to secure payment of tho same, while in 
the petition he claimed judgment against 
them for the foreclosure of the mortgage, and 
judgment against only one of them for the 
amount of the note, held, tha t there was no 
material variance between the notice and peti
t ion: Hickman v. Chambers, 10-301. 

The law does not require that the original 
notice, in an action to foreclose a mortgage, 
shall describe the land covered by the mort
gage: Van Sickles v. Town, 53-259. 

A notice informing defendant that there 
was on file in the office of tho clerk, etc., a 
petition of plaintiff claiming of him the sum 
of dollars, " as money due on a promis
sory note," held sufficient, though the plaintiff 
was not the payee of the note, but claimed it 
by t ransfer : Elliott v. Corbin, 4-564. 

A notice stating the claim as upon a promis
sory note, when it was in fact upon a guaranty 
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of a non-negotiable instrument, held sufficient: 
Peddicord v. Whittam, 9-471. 

A notice claiming of defendant a certain 
sum ' ' as money due for your trespasses upon 
and injuries done certain parcels of real estate 
of your petitioner," held sufficient: DesMoines 
Nav. & R. Co. v. Doran, 4-553. 

Wnere the petition contained two counts, 
one for damages under the statute for the kill
ing of stock by a railroad, the other for dam
ages for the same act recoverable at common 
law, held, tha t the original notice claiming the 
damages given by the statute was sufficient as 
to both counts, the cause of action in either 
case being the same: Pearson v. Mihvaukee & 
St. P. R. Co., 45-497. 

In the original notice in an action for divorce 
it is not necessary to state that alimony is 
claimed. I t is allowed as an incident of the 
main action: McEiven v. McEwen, 26-375; 
Darrow v. Darrow, 43-411. 

A slight variance as to the amount claimed 
between the petition and tho notice will not 
be a fatal defect: Anderson v. Kerr, 10-236. 

Statement as to time for appearance: 
The original notice should fix, by name, the 
term at which defendant is required to ap
pear. (Explaining Lemonds v. French, 4 G. 
Gr., 123, and Butcher v. Brand, 6-235): Des 
Moines Branch, etc., Bank v. Van, 12-523; 
Van Vark v. Van Dam, 14-232. 

A notice requiring delendant to appear " o n 
or before noon of the second day of the next 
regular term," etc., but not naming the term, 
is defective: Decatur County v. Clements, 18-
536. 

A notice requiring defendant to " a p p e a r 
and answer on or before noon of the 15th day," 
etc.. it appearing that the day named was the 
second day ot the next term, was held suffi
cient, although the term was not named : 
Knapp v. Ilaight, 23-75. 

Where a notice required defendant to ap
pear " o n or before the 29th day, etc., being 
the second day of the next term," etc., whereas 
tha t day was in fact the fourth day of the 
term, held, that it was not error to refuse to 
set aside a default rendered on the 29th, there 
being no showing that the defendant had been 
misled: Burr v. Wilcox, 19-31. 

A notice giving the date of the commence
ment of the term, but not otherwise naming 
it, held sufficient: Farmers' Ins. Co. v. High-
smith, 44-330. 

Notice requiring defendant to appear on the 
second day of the April term, "commenc ing 
April 12th," etc., when the term really com
menced April 18th, held insufficient: Boats v. 
Shules, 29-507. 

A notice requiring an appearance a t a date 
prior to tho term is void and confers no juris
diction : Haws v. Clark. 37-355. 

Where the notice fixes a date for appearance 
of delendant which is prior to the service of 
the notice, and therefore impossible, the notice 
will not center jurisdiction: Gentherv. Fuller, 
36-604. 

A notice which does not advise defendant of 
t ime and place when and where he is required 
to appear, or notifies h im to appear at a later 

3805. Discontinuance. 2600. If 
thus fixed, and ten days before the tei 
tinned. [E., § 2813; C , '51, § 1716.] 

date than tha t at which the proceedings are 
afterwards had, is not merely a defective no
tice, but is no notice, and confers no jurisdic
tion upon the court m such proceedings, and a 
judgmen t therein rendered is void and subject 
to collateral a t t ack : Lyon v. Vanatta, 35-521; 
Kitsmiller v. Kitchen, 24-163. 

A notice, not stating the t e rm of court a t 
which defendant is required to appear, does 
not confer jurisdiction. And in a case where 
it was required by s ta tute tha t suit be brought 
within a limited t ime, and the notice served 
did not contain a s ta tement as to the nex t 
term, held, tha t a second notice served after 
the expiration of the t ime limited, to which 
the defendant appeared, would not enable the 
court to entertain the act ion: Jones, etc., 
Lumber Co. v. Boggs, 63-589. 

An original notice of action in a justice's 
court in which the r e tu rn day is left blank is 
not such notice as is required by l a w : Phinney 
v. Donahue, 67-192. 

Where the notice is defective in tha t the 
copy incorrectly states the date of commence
ment of the t e rm at which defendant is re
quired to appear, the original being correct in 
that respect, the remedy of defendant is to 
apply to the officer for an amended re tu rn 
showing the facts as to such copy, and then 
move to set aside the default, or, if the t e rm 
has expired, petition for a new trial on the 
ground of having been prevented from mak
ing an appearance and interposing his defense: 
Irions v. Keystone Mfg. Co., 61-406. 

After proper service of notice is made, a 
subsequent change in the t ime of holding the 
term of court will not render the notice insuf
ficient, and defendant must appear at the term 
as so changed: Peoria M. & F. Ins. Co. v. 
Diekerson, 28-274. 

Defendant is not entitled to a continuance 
unless for cause shown, when he has appeared 
in response to a notice defective only m not 
naming the t e r m : Des Moines Branch, etc., 
Bank v. Van, 12-523. 

Plaintiff cannot have judgment for default 
in failing to answer betore the day fixed in 
the notice, even though by rule of court he is 
required to answer on the first instead of the 
second day of the t e r m : Worster v. Oliver, 
4-345. 

The court may by rule provide tha t defend
ant shall be required to appear and answer 
by noon of the first day instead of the second 
day of the term : McGrew v. Downs. 67-687. 

S t a t e m e n t t h a t j u d g m e n t w i l l b e e n 
t e r e d : A notice that , for failure of defend
ant to appear, j udgmen t would be rendered 
against him, held sufficient wi thout specify
ing that default would be entered lor want of 
appearance: Farmers' Ins. Co. v. Highsmith, 
44-330. 

Where the notice fails to inform defendant 
tha t a money judgmen t is claimed, such judg
ment should not be entered against him, but 
if entered it will be simply erroneous and not 
void : Blair v. Wolf, 72-246. 

D e f e c t i v e n o t i c e and the effect thereof, 
see notes to § 3809. 

the petition is not filed by the date 
'in, the action will be deemed discon-
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If the petition is not filed by the date fixed 
in the notice the action will be deemed discon
tinued : Hudson v. Bltinjns, 22-323. And see 
Webster v. Hunter. 50-215. 

But under prior statutory provisions differ
ing slightly from the foregoing, held, tha t a 
failure to file the petition by the time specified 
in the notice would not work a dismissal of 
the action if it was filed ten days before the 
commencement of the t e r m : MeCaffree v. 
Guesford, 1-80; Cheever v. Lane, 3-296; An
derson v. Kerr. 10-233; Sweet v. Porter, 12-
387. 

The fact that a petition is by mistake filed 
in the wrong court will not prevent the cause 
being discontinued for failure to file it within 
proper t ime: Morgan v. Small, 33-118. 

Wnere a petition is marked filed by the clerk 
within the proper time, but he makes no 
memorandum of the fact upon the appearance 
docket, it cannot be considered filed, and the 
provisions of this section are applicable: Nick-
son v. Blair, 59-531. 

In determining whether the petition is filed 
ten days belore the term, Sunday is to be in
cluded in computing the days, although it is 
the last of the ten days : Conklin v. Marshall-
town, 66-122. 

Upon failure of plaintiff to file his petition 
a t the t ime fixed in the notice, the law implies 
tha t the case is discontinued without an order 
of court to that effect: Clark v. Stevens, 55-
361. 

Where the petition was not filed by the date 
fixed in the notice, and it appeared that no 
prejudice resulted to defendant by that fact, 

held, tha t a judgment by default was not ren
dered void on account of such irregulari ty: 
Brown v. Mallory, 26-469. 

A judgment recovered upon a petition filed 
after the t ime named in the notice is not void, 
and cannot be collaterally impeached: Hil-
dreth v. Harney, 62-420 

Where the date fixed for the filing of the 
petition was previous to that on which the 
notice was served, and the petition was filed 
at the time of such service, but not at the 
t ime fixed, held, t ha t the defendant suffered 
no prejudice, and the action should not be 
deemed discontinued: Smith v. Shaw, 49-294. 

An appearance to move for a discontinuance 
for failure to file petition by time fixed in 
notice does not waive the r ight to such discon
t inuance : Cibula v. Pitts' Sons' Mfg. Co., 48-
528. 

If the defendant, after his motion to have 
the case discontinued because the petition is 
not filed in t ime is overruled, files an answer 
in the case, he thereby waives objection to any 
irregularity in the notice or the filing of the 
petition. Appearance to insist upon the dis
continuance of the case would not give the 
court jurisdiction of defendant, but appear
ance to plead and make defense will give t he 
court jurisdiction: Paddleford v. Cook, 74-
433. 

This section is not applicable to actions in 
justices' courts. Even when a petition must 
be filed in an action in such court it is suffi
cient to file it on the re turn d ay : Duffy v. Dale, 
42-215. 

SERVICE OE NOTICE. 

3806. W h o m a y serve . * 2601. The notice may be served by any person 
not a party to the action. [E., § 2814; 0., '51, § 1718.] 

If the notice is served by a constable the 233; but where notice is served by a person 
fees allowed him in such cases by ^ 5081 may not an officer his charges cannot be so taxed: 
be taxed up as costs: Du Boise v. Babcock, 42- (Ponway v. McGregor & M. R. R. Co., 43-32. 

3807. H o w l o n g before t erm. 2602. The defendant shall be held to 
appear at the next term after service, provided: 

1. He be served within the county where suit is brought, in such time as to 
leave at least ten days between the day of service and the first day of the next 
te rm; 

2. He be served without the county, but within the judicial district, so as 
to leave at least fifteen such days; 

3. He be served elsewhere, so as to leave twenty such days for every one 
thousand miles, or fraction thereof, extending between the places of trial and 
service, which distance shall be judicially noticed by the court. If not so 
served, he shall be held to appear at the second term after service. [E., § 2815; 
C , '51, § 1720.] 

In the computation of the periods of t ime 
here mentioned the day of service and the 
first day of the term are both excluded. The 
last day of service for a term commencing 
on Monday falls on Thursday. Sunday is not 
to be excluded in the computat ion: Robinson 
v. Foster, 12-186. 

The fact tha t notice is not served such length 
of t ime before the term as to entitle the plaint

iff to a trial at that t ime will not justify a dis
continuance of the act ion: Lemonds v. French, 
4 G. Gr., 123. 

Even where by s ta tute defendant cannot be 
required to answer unt i l the lapse of a longer 
period than that required for his appearance, 
yet he will be in default for failure to appear 
at the time required: McKinley v. Betchtel, 
12-561. 
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Change of t ime of holding court will not only equivalent to service by publication: See 
affect the sufficiency of the notice: See § 3804 § 3827 and notes, 
and notes. Judgmen t by default rendered upon insuffi-

Personal service outside of the state upon a cient notice cannot be corrected on appeal un
person not a resident or citizen of the state is less motion to set aside the default has been 

made in the trial cour t : See notes to § 43J7. 

3 8 0 8 . S e r v i c e . 2603. The notice shall be served as follows: 
1. By reading the notice to the defendant, or offering to read it in case he 

neglects or refuses to hear it read, and, in either case, by delivering him per
sonally a copy of the notice, or if he refuses to receive it, offering to deliver it ; 

2. If not found within the county of his residence, by leaving a copy of the 
notice at his usual place of residence with some member of the family over 
fourteen years of age; 

3. Bv taking an acknowledgment of the service indorsed on the notice, dated 
and signed by the defendant. [E., § 2816; C , '51, §§ 1721, 1732.] 

Of these methods of service, the first and 
third constitute personal service; the second, 
substituted service, while that by publication is 
constructive. If the defendant is misnamed 
in a notice served by personal or actual service, 
it seems that he can only take advantage 
thereof by appearing and pleading that fact in 
abatement ; and if he fail to do so he cannot 
afterwards question the regularity of the judg
ment. But where the defendant was misnamed 
in a notice served by leaving a copy, etc., and 
had no actual notice of the action, and was 
not in debt to the plaintiff in the amount 
claimed, held, tha t he was not bound by the 
judgment : Journey v. Dickerson, 21-308. 

Where service is authorized on an agent or 
officer of a corporation (or a member or agent 

M e t h o d of s e r v i c e ; r e t u r n : The re tu rn 
should show a strict compliance with the l aw, 
as nothing will be presumed in its favor when 
it appears that the requirements of the stat
ute have not been observed: Diltz v. Cham
bers, 2 G. Gr., 479. 

Therefore, held, tha t a re turn was defective 
which did not state the t ime of service, and 
that the fact that part of the paper containing 
the re turn was torn off, or that the re turn was 
sworn to more than the required length of 
tune before the re tu rn day, would not cure 
the defect: Hakes v. Schupe, 27-465. 

That the re turn does not state the t ime of 
making service will not be a fatal defect in a 
collateral a t tack: Wilson v. Call, 49-463. 

A re turn must show the manner of serv
ice — the acts done — that the court m a y 
judge of their sufficiency. A re turn stat ing 
tha t the notice was " d u l y se rved" is not 
sufficient: Hodges v. Hodges, 6-78; Harris v. 
Powell, 10-553. 

A re turn " served on John Long on the 29th 
day-of August, 1857," held insufficient: Park 
v. Long, 7-434. 

of a partnership, as under Rev., § 2826) per
sonal service is necessary, and service by leav
ing copy at the usual place of residence of 
such person will not be sufficient: Brydolf v. 
Wolf, 32-509. 

A waiver of service indorsed on the notice 
is equivalent to an acknowledgment of serv
ice: Johnson v. Monell, 13-300. 

In an appeal from an assessment of damages 
for the location of a highway, acknowledg
ment of service, signed by the auditor, is suffi
cient to consti tute a valid service upon him, 
al though he is not " de fendant" in the act ion: 
Libbey v. Mcintosh, 60-329. 

S e r v i c e u p o n a t t o r n e y does not consti tute 
service upon the client: Death v. Bank of 
Pittsburg, 1-382. 

A re tu rn s ta t ing " served wi thin by read
ing," held not sufficient: Bain v. Galyear, 10-
585; Boker v. Chapline, 12-204. 

A re turn s tat ing tha t service of notice was 
made ' ' by reading the same in the presence 
and hearing of " defendant, held insufficient. 
Service should be b3' reading to defendant : 
Hynek v. Englest, 11-210. 

But held, t ha t such defect was cured by a 
recital in a r e tu rn tha t defendant demanded 
and received a copy of the not ice : Anderson 
v. Kerr, 10-233. 

And a recital in the re tu rn in such a case 
tha t a t rue copy was left wi th defendant, 
also held sufficient to cure the defect: Gros-
venor v. Henry, 27-269. 

A party may waive the reading of the 
notice to him, and such waiver can be prop
erly proved by recitals in the r e tu rn of the 
officer: Gregory v. Harmon, 10-445. 

A statement tha t a copy was refused by de
fendant sufficiently indicates tha t one was 
offered: Farmers' Ins. Co. v. Highsmith, 44-
330. 

The r ight of defendant to a copy may be 

3 8 0 9 . R e t u r n of persona l s erv ice . 2604. If served personally, the re
turn must state the time and manner and place of making the service, and 
that a copy was delivered to defendant, or offered to be delivered. If made 
by leaving a copy with the family, it must state at whose house the same was 
left, and that it was the usual place of residence of the defendant, and the 
township, town, or city in which the house was situated, the name of the per
son with whom the same was left, or a suflicient reason for omitting to do so, 
and that such person was over fourteen vears of age, and was a member of 
the family. [E., § 2817; C , '51, § 1723.] " 
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waived, and the re turn of the sheriff is suffi
cient evidence of that fact: Chapman v. Allen, 
Mor., 23. 

If the whole re turn shows a substantial 
compliance with the statute it is sufficient, 
and it is not necessary to use the exact lan
guage of the s ta tu te : Maeklot v. Hart. 12-428. 

Where the place of making service was 
stated in the re turn after the signature of the 
officer, held, tha t it sufficiently appeared that 
service was made at tha t place: Wilson v. 
Call, 49-463. 

In a particular case, held, tha t the return of 
service was sufficient: Low v. Barnes, 60-240. 

A re turn of service of notice by reading 
the same " to the within-named defendant, G. 
B. Little, and his wife, Mrs. G. B. Little, a 
member of the family over fourteen years old, 
and delivering her a t rue copy of the same," 
held to be sufficient to sustain a judgment by 
default against Mrs. Ora M. Little as against a 
collateral attack, it not appearing but that 
Mrs. Ora M. Little and Mrs. G. B. Little were 
names by which defendant was known : Peter
son v. Little, 74-223. 

S e r v i c e b y l e a v i n g c o p y ; r e t u r n : I t is 
essential to the sufficiency of service by leav
ing copy, etc., that it appear from the re turn 
tha t the defendant was not found: Davis v. 
Burt, 7-56; Chittenden v. Hobbs. 9-417; Nosier 
v. Git hens, 9-295; Grant v. Harlow, 11-429; 
Bonsall v. Isett, 14-309; Sidles v. Reed, 10-
589; Eikenburg v. Barrett, 10-593. 

The return of the sheriff need not state 
wha t diligence was used to obtain service 
upon defendant in person. A re turn that he 
was not found is sufficient: Neally v. Redman, 
5-387. 

A return, " t h e defendant not being found," 
is a sufficient s tatement of that fact. It is not 
necessary to state that defendant could not be 
found: Wilson v. Call, 49-463. 

A re turn that "defendant was not found" 
will be presumed to mean that he was not 
found within the county of his residence: 
Maeklot v. Hart. 12-428. 

I t should appear from the return that the 
person with wliom the copy was left was a 
member of the family of the defendant. A 
statement that she was the mother of defend
ant , held not sufficient: Li/on v. Thompson, 
12-183. 

A re turn stating that the notice was served 
on defendant Cafl by copy left, etc., " w i t h 
Mrs. Call, she being a member of the family," 
etc., held sufficient: Wilson v. Call, 49-463. 

The place where the copy is left must be re
turned by the sheriff as defendant's usual 
place of residence, and the copy must be left 
wi th some member of his family over fourteen 
years of age. The re turn most further show 
at whose house, and the name of the person 
wi th whom the copy is left, or a sufficient rea
son must be given for the omission: Converse 
v. Warren, 4-158. 

Therefore, held, tha t a return of service 
upon F. II . W., stating, " lef t a copy with 
Mrs. G., at defendant's boarding-house, being 
the residence of E. E. G., the above-named 
Mrs. G. being over fourteen years of age, and 
being a member of the family of E. E. G.," 
was not sufficient to show service upon de
fendant by leaving copy: Ibid. 

But held, tha t a re turn of service by leaving 
a cop}' with a certain person, a member of the 
family of defendant, " i n his usual place of 
residence," stating the town and county, was 
sufficient: Neally v. Redman, 5-387; Farris v. 
Ingraham, 34-231. 

A re turn " served by certified copy left wfth 
[defendant's] wife at his usual residence," 
held not sufficient: Davis v. Burt, 7-56. 

A re turn not showing tha t the copy was left 
at the usual place of defendant's residence, nor 
giving the name of the person with whom it 
was left, held not sufficient: Tavenor v. Reed, 
10-416. 

A re tu rn of service by leaving copy at the 
residence of defendant, not stating that de
fendant could not be found, nor at whose 
house the copy was left, or that it was left at 
defendant's usual place of residence, or the 
name of the person with whom it was left, 
held fatally defective: Clark v. Little, 41-497. 

A party may have more than one residence 
though but one domicile: Love v. Cherry, 24-
204. 

Return of service by leaving copy with a 
member of the family, held insufficient in a 
particular case: Pilkey v. Gleason, 1-85. 

Service by leaving copy at the store of de
fendant with a clerk will not be sufficient 
unless the re turn shows that the store was 
defendant's usual place of residence: Win
chester v. Cox, 3 G. Gr., 575; Hendrey v. Wells, 
10-587. 

Where service is authorized on an agent or 
officer of a corporation, or member or agent 
of a partnership, personal service is necessary, 
and a service by leaving copy at the usual 
place of residence of such person will not be 
sufficient: Brydolf v. Wolf, 32-509. 

M i s n o m e r i n s e r v i c e b y c o p y : Where 
defendant is misnamed in a notice served by 
leaving copy, and has no actual notice of the 
action, and is not indebted to the plaintiff, he 
is not bound by the judgmeut rendered against 
h i m : Journey v. Dickerson, 21-308. 

Effect of defects in substituted service: 
Where the re turn of service by leaving a coj y 
did not state the facts essential to constitute 
such service, held, tha t objection might be 
taken to the jurisdiction of the court render
ing the j udgmen t : Clark v. Little, 41-497. 

Where the requirements of the statute as to 
service by copy are not observed, defendant is 
not in court, and any judgment against him 
is erroneous and will be reversed on appeal: 
Harmon v. Lee, 6-171. 

P r e s u m p t i o n s : Where the re turn of the 
sheriff showed service on " L . Burt " of a no
tice directed to Luther Burt , held, tha t judg
ment thereon for failure to appeal was not 
erroneous, and tha t the court was authorized 
to infer tha t the person served was the person 
named in the notice: Davis v. Burt, 7-56. 

Under the Code of '51, which did not require 
the re turn to state whether a copy of the no
tice had been delivered, held, that in the ab
sence of any statement in the re turn it would 
be presumed that the officer had done his du ty 
in that respect: Watts v. White, 12-330. 

Even though the re turn does not show suf
ficient service, yet it will be presumed, in sup
port of the ruling of the court holding the 
service sufficient, tha t due proof of service 
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was made in some other manne r : Lees v. Wet
more, 58-170. 

The presumption is that the officer made the 
service shown by his re turn in the manner pre
scribed by l aw: Ketchum v. White, 72-193. 

O b j e c t i o n t o s e r v i c e : An objection to the 
sufficiency of the service of notice can be 
made only by the parties as to whom the serv-
i< e is claimed to be defective: Semple v. Lee, 
13-304. 

D e f e c t i v e s e r v i c e : Insufficient service 
will not have the effect of quashing the notice 
and dismissing the cause: Cheever v. Lane, 3 -
296. 

There is a clear distinction between a serv
ice insufficient only in the manner of making 
it and a case where no service at all is made 
or at tempted to be made. In the latter case 
there is no question of jurisdiction to decide, 
and if a judgment is rendered under such cir
cumstances against a par ty it will be nullity. 
But if there is a question of jurisdiction raised 
which the court must decide, if it does so 
erroneously against the defendant, and ren
ders a judgment for plaintiff, such judgment 
will be voidable, but binding upon the parties 
unti l reversed or corrected on appeal: Bonsall 
v. Isett, 14-309. 

Where it appears that there was notice and 
return of personal service, a defect therein 
which is held immaterial by the tribunal can
not be taken advantage of collaterally: Pursley 
v. Hayes, 22-11; Bollinger v. Tarbell, 16-491. 

Though the notice be irregular and insuffi
cient, yet if the court takes jurisdiction to 
render the judgment , the judgment is not 
void, but the error can only be taken advan
tage of on appeal: Moody v. Taylor, 12-71; 
De Tar v. Boone County, 34-488: Wtodbury 
v. Maguire, 42-339. 

Where there is service, though defective, 
tho judgment can only be attacked in a direct 
proceeding. The presumption is in lavor of 
the correctness of the proceedings of a court 
of general jurisdiction and that a public offi
cer prooerly discharges his d u t y : Boker v. 
Chapline, 12-204. 

Therefore, held, tha t the judgment of a 
court of general jurisdiction rendered upon 
service, by leaving a copy, although the re turn 
did not show that defendant was not found, 
could not be attacked collaterally: Bonsall v. 
Isett. 14-309; Gregg v. Thompson, 17-107; 
Muscatine Turn Vere.in v. Funek, 18-469. 

The determination of the court as to the 
sufficiency of proof of service cannot be col
laterally a t tacked: Ketchum v. White, 72-193; 
Baker v. Jamison, 73-698. 

Where there is actual service and the re turn 
is defective, the judgment is not void and can 
only be attacked in a direct proceeding: 
Moomey v. Maas, 22-380. 

Where it appears that there was notice and 
service, though they were defective, yet if the 
court determines in favor of their sufficiency, 
even though the determination be errone
ous, the court will have jurisdiction, and its 
judgment cannot be held void in a collateral 
proceeding: Shaivhan v. Loffer, 24-217; Farm
ers' Ins. Co. v. Highsmith, 44-330; Shea v. 
Quintin, 30-58; Bollinger v. Tarbell, 16-491. 

Where there appears to have been service, 
and the court rendering the judgment deter-
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mined tha t there was such personal service as 
to authorize the rendition of a judgment , t he 
j udgmen t is not open to col 'ateiai a t tack on 
the ground tha t the service was not sufficient: 
Lolterett v. Cook, 1-1. 

The sufficiency of service being subject to 
the determinat ion of the couit, and tha t de
terminat ion being tha t it is sufficient, such 
determinat ion is conclusive against c illateral 
at tack: Telford v. Barney. 1 G. Gr., 575. 

Where the court 's jurisdiction depends upon 
the sufficiency of service of notice, and it finds 
and adjudges tha t due and lawful service has 
been made, this judgment cannot bo at tacked 
collaterally upon proof tha t servio" was in fact 
insufficient: Lees v. Wetmore, 58-1 r*). 

Where a decree recited a findiiig by th<* 
court tha t defendant had been served wi th 
notice, held, tha t the presumption was in 
favor ot" such finding, and the fact that the 
record did not otherwise show service would 
not over throw the presumption. The par ty 
claiming the fact to be otherwise must allege 
and prove such fact : Hale v. First Nat. Bank, 
50-612. 

If there is notice, bu t it is illegal and tech
nically defective, and the court holds it suffi
cient and enters judgment , such judgmen t is 
not void or subject to collateral a t t a ck : 
Dougherty v. McManus, 36-657. 

Where the judgment of the court shows 
tha t there was notice of some kind, ancl t ha t 
the sufficiency of the service was determined 
by the court in favor cf its jurisdiction, the 
proceedings cannot be regarded as void for 
want of jurisdiction on account of irregulari
ties appearing in the record which affect the 
serx ice. Such judgment cannot bo questioned 
in a collateral proceeding, but only upon ap
peal or otherwise as provided by l a w : Wood
bury v. Maguire, 42-339. 

I t will be presumed in such case tha t due 
proof of all mat ters necessary to be shown was 
made to the court upon which the adjudica
tion of tho sufficiency of the service was h a d : 
T'larp v. Brenneman, 41-251. 

Where a j udgmen t was rendered on a re tu rn 
of service which did not state the date thereof, 
held, that it was not subject to collateral at
tack by a motion to vacate the judgment filed 
four years after its rendit ion: Wilson v. Call, 
49-463. 

It there is notice, though defective, the pro
ceeding will not bo void on account of e n or of 
tho court in holding the notice sufficient: 
Bunce v. Bunce, 59-533. 

When the question of jurisdiction upon 
service by publication is necessarily presented 
to a court of general jurisdiction, and v, de
cided in iavor of its jurisdiction, such judg
ment will be conclusive against a collateral 
a t t ack : Wright v. Marsh, 2 G. Or., 94. 

Where a s tatute provided tha t notice in a 
particular proceeding should be given, such as 
the court migh t prescribe, and the court or
dered due notice to all concerned to be given, 
and then entered on its record a recital tha t 
service of notice of the proceeding had been 
made, pursuan t to the direction ot the court, 
held, tha t the determination was sufficient 
and the judgment could not be at tacked col
lateral ly: Stanley v. Noble, 59-666. 

Where the court necessarily determines, in 
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rendering judgment , tha t the service of notice 
wa3 sufficient, the correctness of this rul ing 
cannot be questioned in a collateral proceed
ing : Fanning v. Krapfl,, 68-241. 

Mere wan t of compliance with the require
ments of statute as to form of notice and 
manner and time of service will not constitute 
a want of notice such as to render the judg
ment void. If there is a mere defect in the 
notice or service, it is subject to correction on 
appeal, but cannot be relied on as avoiding the 
judgment : Shear. Qninlin. 30-58. 

For instance, where the notice directs de
fendant to appear at the next term, but does 
not name the term, a judgment rendered in 
pursuance thereof will not be void for want of 
jurisdiction. Such a case is one of defective 
nofi-e and not want of notice: De Tar v. 
Boone CoiMty, 34-488. 

Whe'-p the original notice and return of the 
officer were regular and sufficient, but the 
copy delivered was defective in erroneously 
stating tiie date of commencement of the term 
of court m which defendant was required to 
ippear , Ti 'Id. that the judgment was not void 
and subject to collateral a t tack: Irions v. 
Key si one Mfg. Co., 61-406. 

WI re some essential requirement of the 
law going to make up and constitute notice to 
the pari-y is omitted, so that practically the no
tice lequired by the law has not been given, 
then there is such a fatal defect in the sub
stance of the notice that no jurisdiction is 
conferred thereby; but if a par ty has been 
served with a notice which informs him of the 
remedy sought and the time and place he is 
required to appear, proceedings had in con

formity wi th such notice will not be held void 
in a collateral proceeding, although there are 
defects in the notice or service: Lyon v. Van-
atta, 35-521. 

Where a defendant is personally served w'rth 
notice, a judgment of the court by default 
will not be void for want of jurisdiction, al
though he was not served the requisite num
ber of days before the re turn day, as required 
by law. Such a service will be simply defect
ive and not void: Darrah v. Watson, 36-116. 

Where there is a service insufficient only in 
the manner of making it, a question of juris
diction is raised which the court may decide, 
and if it does so decide erroneously, its judg
ment, though voidable, is binding unti l re
versed and corrected on appeal: Myers v. 
Davis, 47-325. 

Service upon an agent upon whom service 
against the principal is not authorized is not 
simply detective service, but must be regarded 
as no service, and judgmen t rendered in pur
suance thereof will be void for want of juris
diction : State Ins. Co. v. Granger, 62-272. 

A motion to correct a judgment rendered 
by default upon detective service must be 
made in the lower court, or the error in ren
dering such judgment cannot be reviewed on 
appeal : Pratt v. Western Stage Co., 27-363. 

Where a judgment is rendered without no
tice it is void and will be set aside in chancery. 
This relief will not be granted if the party 
holding such void judgment has a valid claim 
whereon it was rendered to which there is no 
defense, but if such claim is barred by the 
statute of limitations the judgment may bo 
enjoined: Gerrish v. Seaton, 73-15. 

8 8 1 0 . D u t y of sheriff. 2605. If the notice is placed in the hands of 
a sheriff, he must note thereon the date when received, and proceed to serve 
the same without delay in his county, and must file the same with his return 
thereon in the office of the clerk, or return the same by mail or otherwise to 
the party from whom he received it. [E., § 2819; C , '51, § 1717.] 

The failure of the sheriff to indorse on the not vitiate the service thereof: Cobb v. New-
notice the time it was received by him will comb, 7-43. 

3 8 1 1 . P e n a l t y ; a m e n d m e n t . 2606. If a notice be not duly filed or 
returned, to the person from whom it was received by the sheriff, or if the re
turn thereon is defective, the officer making the same may bo fined by the 
court not exceeding ten dollars, and shall also be liable to the action of any 
person aggrieved thereby. But the court may permit an amendment accord
ing to the truth of the case. ! E , § 2820.] 

3 8 1 2 . S e r v i c e Oil S u n d a y . 2007. Notice shall not be served on Sun
day, unless the plaintiff', his agent, or attorney, make oath thereon that per
sonal service will not be possible unless then made; and a notice indorsed 
with such affidavit shall be served by the sheriff, or may be served by another 
as on a secular day. [Ii., § 2821.] 

3 3 1 3 , N o t i c e of n o p e r s o n a l c l a i m . 2608. The plaintiff may set forth 
m the notice the general object of the action, a brief description of the prop
erty affected by it, and that no personal claim is made against airy defend
ant, naming him, and if such defendant unreasonably defends he must pay 
costs. [E., § 2822; 0., '51, §1724.] 

.3814. Proof of service; patients in hospital for insane. 2609; 20 
G. A., ch. 77. If service be made withm the state, the truth of the return is 
pi oven by the signature ot the sheriff, or his deputy, and the court shall take 
judicial notice thereof. If made without the state, or by one not such officer 
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within the state, the return may be proven by the affidavit of him making the 
same. Provided, that service may be made on any patient confined in the 
hospitals for the insane by the superintendent or assistant superintendent of 
such hospitals, and the certificate of such officer underthe seal of such hospital 
shall be proof of such service. [E., § 2823; C , '51, § 1732.] 

The best evidence of the service of an orig
inal notice is the officer's re turn thereof, and 
if this cannot be had by reason of the loss or de
struction of the notice, the testimony of the 
officer who made the service is competent to 
prove the fact of service and return of the 
notice: Bridges v. Am.old. 37-221. 

It teems that the officer's return of service 
should be deemed conclusive, and if any dam
age is suffered through his failure to make 
service in accordance with the statements in 
his return, defendant should be left to his 
reme Jy on the officer's bond: Irions v. Key
stone Mfg. Co., 61-406. 

Service made by a constable, or by any per

son not a sheriff, mus t be proven by his affi
davit : Moss v. Blinn, 7-261. 

A sheriff has no power as such to serve 
notice outside of the l imits of his county, and 
the re tu rn of service as made by him out
side of the state in his official capacity, even 
verified by oath, will not show peisonal serv
ice: Weil v. Loweiithal. 10-575. 

Affidavit of service held sufficient a l though 
the ju ra t did not state by w h o m it was sworn 
t o : Kirby v. Gates, 71-100. 

The same presumption arises in favor of a 
re tu rn made by a person not a par ty , when 
properly proven, as in favor of a r e tu rn of a 
sheriff: Maeklot v. Hart, 12-428. 

3815. Service on county; presentation of claims. 2610. If a 
county is defendant, service may be made on the chairman of the board of 
supervisors or county auditor. But no action shall be brought against any 
countv on any unliquidated demand, until the same has been presented to such 
board"and payment demanded. [E., § 2824; C , '51, § 1726; 9 G. A., ch. 93.] 

I t is only unliquidated demands against the 
county tha t must be presented to the board: 
Sanford v. Lee County, 49-148. 

The provision that demand mus t be made is 
not applicable where the claim has already 
been presented and liquidated or allowed, and 
a warrant , note or* bond has been issued there
for : Clapp v. Cedar County, 5-15, 44. 

This s ta tutory provision is applicable to a 
claim by one county against another for relief 
furnished to a pauper : Cerro Gordo County v. 
Wright County, 50-439. 

The s tatute of l imitations commences to run 
against a claim which is thus required to be 
presented from the t ime it accrues and not 
from the t ime it is presented: Baker v. John
son County, 33-151; Kinsey v. Louisa County, 
37-438. 

Proof of the fact of demand m a y be made 
by the test imony of the person mak ing such 
demand : Ferguson v. Davis County, 57-601. 

If a claim is allowed in part the acceptance 
of the allowance bars an action for the bal
ance : Brick v. Plymouth County, 63-462; 
Wapello County v. Sinnaman, 1 G. Gr., 413. 

But unless the par ty filing his claim has ac
cepted a partial allowance under such circum
stances tha t a sett lement or compromise be
tween the parties can be inferred therefrom, 
he is not precluded front mainta ining his ac
tion for the portion disallowed: Wilson v. 
Palo Alto County, 65-18. 

Where partial payment was accepted with
out knowledge on the par t of claimant that 
the balance of his claim was rejected, held, 
tha t the claimant was not precluded from re
covering the portion of the claim disallowed : 
Fulton r. Monona County, 47-622. 

Presentation of a liquidated demand and ac
ceptance oi a part allowed will not estop claim
ant from recovering the ba lance : Sanford v. 
Lee County, 49-148. 

S e r v i c e : Whether service upon the chair
m a n of the board of supervisors made outside 
of his county will confer jurisdiction in an ac
tion against the county, quaere: Gross v. Sioux 
County, 2 Dillon, 509. 

In an action not against the county, bu t 
against the members of the board of supervis
ors, service cannot be made upon the county 
audi tor : Polk v. Forest, 71-26. 

P r e s e n t a t i o n of c l a i m : If the creditor 
presents his demand and it is not allowed after 
a reasonable time, he may bring his action. 
I t is not necessary tha t the fact of the refusal 
to allow the claim shall appear from the rec
ords of tho board. They cannot defeat the 
claim by a failure to take action: White v. 
Polk County, 17-413; Ferguson v. Davis 
County, 57-001. 

This s tatutory provision will be enforced by 
the federal courts. So held in an action to re
cover damages against a county for the in
fringement of a pa tent : May v. Buchanan 
County, 29 Fed. Rep., 469; May v. Cass 
County, 30 Fed. Rep., 762. 

This jorovision, as originally enacted, was 
limited to actions com menced after it took ef
fect; and held that , in an action commenced 
before the act took effect, an amendment to 
the petition, which set out a claim for the 
same recovery, basing it upon an account in
stead of a wri t ten contract, was not a new ac
tion : Mather v. Butler County, 16-59. 

A creditor is not obliged to appeal from the 
action of the board in refusing to allow his 
claim, but may bring action against the 
county: Armstrong v. Tama County, 34-309; 
Curtis v. Cass County, 49-421. 

Tne coni'DOB-bw remedy by action against 
the county is not taken aw ay by this statutory 
provision, but the par ty has bis election of 
appealing from the disallowance of his ciaini 
or instituting his action in the proper cour t : 
State ex ret. v. County Judge, 5-380. 
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ON COEPOEA.TIONS. 

3 8 1 8 . R a i l w a y corporat ions . 2611. If the action is against any cor
poration, or person owning or operating any railway, telegraph line, canal, 
stages, coaches, or cars, or any express company, service may be made upon 
any general agent of such corporation, or person, wherever found, or upon 
any station, ticket, or other agent of such corporation, or person transacting 
the business thereof in the county where the suit is brought; if there is no 
such agent in said county, then service may be had upon an agent thereof 
transacting said business m any other county. [C , '51, § 1727; 11 G. A., ch. 
95, § 4.] 

Service upon the t rackmaster of a railroad, 
held not sufficient to constitute service upon 
the company: Richardson v. Burlington & M. 
R. R. Co., 8-260. 

A ra il way corporation not operating a line 
of railway wi thm the state, and not having 
any office or agency within the state, out of 
the business of which the cause of action 
arises, is not within the jurisdiction of the 
state or federal courts of Iowa, and a service 

upon one of its agents who may be found 
within the state will not confer jurisdiction: 
Elgin Canning Co. v. Atchison, etc., R. Co., 
24 Fed. Rep., 866. 

A foreign corporation doing business in the 
state in such way tha t it may be server! with 
notice under statutory provisions cannot be 
deemed a non-resident in such sense tha t the 
statute of limitations will not run in its i avo i : 
Wall v. Chicago & N. W. R. Co., 69-498. 

3 8 1 7 . M u n i c i p a l corporat ion . 2612. When the action is against a 
municipal corporation, service may be made on the mayor or clerk, and if 
against any other corporation, on any trustee or officer thereof, or on any 
agent employed in general management of its business, or on any of the last 
known or acting officers of said corporation, and if no person can be found on 
whom service can be made as provided in this and the preceding section, serv
ice mav be made by publication as provided in other cases. [It., § 2821; 0., 
'51, § 17*6; 13 G. A., ch. 167, § 15.] 

[" On," in the third line oi this section, between " corporation " and " any," is " or " in the 
printed Code, but the Code commissioners' report , and the evident meaning of the section, 
show that it should be as here given.] 

Service upon the treasurer of an independ
ent school district is a sufficient service upon 
the district: Kennedy v. Independent School 
Dist., 48-189. 

A notice in a garnishment proceeding di
rected to A. B., Mayor of Iowa City; C. D., 
Recorder of Iowa City, and E. F. , Treasurer 
of Iowa City, held not to give the court any 
jurisdiction of the city, the notice not being 
directed to nor served upon such persons as 
officers: Claflin v. Iowa City, 12-284. 

Service upon an agent of a corporation, em
ployed in tho general management of the 
business of a corporation, may be made in all 
actions without regard to t he place where the 
action is brought. The statutory provisions 
with reference to service upon an agent or 
clerk employed in an office or agency are 
not applicable: Centennial Mut. L. Ass'n v. 
Walker, 50-75. 

An agent having no authori ty to act for a 
corporation within the state, and whose duties 
outside of the state were limited to the inves
tigation of facts and reporting them to the 
general manager, held not to be such an agent 
as that service upon him would constitute 
service upon the corporation: Philp v. Cove
nant Mut. Benefit Ass'n, 62-633. 

In an action against a foreign insurance 
company brought in a county in which the 
contract of insurance was made, service of no
tice may be made upon any agent in the state 
designated by the company under the statutes 
of the state as an agent on whom service may 
be made : Niagara Ins. Co. v. Rodeeker, 47-
162. 

As to appointment by foreign insurance 
companies oi agents upon whom service may 
be made, see § 1739. 

3 8 1 8 . S e r v i c e o n a g e n t . 2613. When a corporation, company, or indi
vidual, has, for the transaction of any business, an office or agency in any 
county other than that in which the principal resides, service may be made on 
any agent or clerk employed in such office or agency, in all actions growing 
out of or connected with the business of that office or agency. [E., § 2827; 
0., '51, § 1705.] 

Service cannot be made upon another agent whose agency is of a different scope. In such 
of the s i m e party than tha t who transacts the cases the service mus t be mad»upon some one 
'msines^ out ol which the action arises, and connected wi th the business out of which the 
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action grows, and if made upon an agent not pany. I t is not necessary tha t ho should be a 
connected with such business, it is a case not general agent, have an office, or t ransact all 
of defective service but of entire want of serv- business of the company in. the coun ty : Far-
ice : State Ins. Co. v. Granger, 62-272. TOWS' Ins. Co. v. Highsmith, 44-830. 

This section allows service upon the agent Where service was made upon one who had 
in a suit against the principal in matters con- become agent for a non-resident corporation 
nected with the agency, but the principal is by a wri t ten contract, by the terms of which 
not required to respond to service upon the his agency had expired, but was still acting as 
agent of a notice of garnishment of the princi- agent for the completion of the business, held, 
pal in a j roceeding for the collection of a debt t ha t notice of an action brought to recover 
from the agent in no manner connected wi th upon a breach of war r an ty in a sale made by 
the agency: Upton Mfg. Co. v. Stewart, 6 1 - the corporation th rough such agent was prop-
209. erly served upon h i m : Gross v. Nichols, 72-

Service o t an agent of an insurance com- 239. 
pany whose business is to solicit and forward As to service on insurance companies, see 
risks and whoae residence is in the count3r is § 1707. 
sufficient to constitute service upon the com-

MINOES INSANE PRISONERS. 

8819. Serv i ce u p o n m i n o r . 2614. When the defendant is a minor 
under the age of fourteen years the service must be made on him, and also on 
his father, or mother, or guardian, and if there be none of these within the 
state, then on the person within this state having the care and control of such 
minor, or with whom he shall reside, or in whose service he shall be employed. 
When the minor is over fourteen years of age, service on him shall be sufficient. 
[E., §2828; 0 . , ' 51 , § 1705.] 

Where the service is not upon the father, peal, and cannot be at tacked collaterally: 
mother or guardian it should appear from the Tharp v. Brenneman, 41-251. 
i eturn that neither father nor mother is within Although notice in an action against a minor 
the state, and that there is no guardian on is defective in being directed to the guardian 
whom service could be made : Allan v. Saylor, instead of to the minor, yet if it contains the 
14-435. necessary statements, and is in fact served 

The judgment of a court as to the sufficiency upon the minor, a j udgmen t rendered in pursu-
of such notice can only be questioned on ap- ance thereof will not be void for wan t of 

jurisdiction: Dahms v. Alston, 72-411. 

8 8 2 0 . I n s a n e . 2615. When a defendant has been judicially declared to 
be of unsound mind, or who is confined in any state lunatic asylum, service 
may be made upon him and upon his guardian, and if he have no guardian, 
then upon his wife or the person having the care of him, or with whom he 
lives, or the keeper of the asvium in which he may be confined. [R , § 2829; 
C , '51, § 1729.] 

3 8 2 1 . W h e n con f ined i n a s y l u m . 2616. When it becomes necessary 
to serve personally with a notice or process of any kind, a person who is con
fined in any state lunatic asylum, the superintendent thereof shall acknowl
edge service of the same for such person, whenever, in the opinion of such 
superintendent, personal service would injuriously affect such person, which 
fact shall be stated in the acknowledgment of service. A service thus made 
shall be deemed a personal one on the defendant. [13 (x. A., ch. 109, § 50.] 

As to proof of service on patient in hospital for insane, see § 3814. 

3822. P r i s o n e r i n p e n i t e n t i a r y . 2617. When the defendant is a pris
oner in the penitentiary, a copy of the petition must be delivered to the 
prisoner at the time the notice is served, and a copy of the notice must be 
delivered to the husband or wife of the defendant, if any such there be within 
this state. [R , § 2830.] 

SEE VICE BY PUBLICATION. 

3823. I n w h a t act ions . 2618. Service may be made by publication, 
when an affidavit is filed that personal service cannot be made on the defend
ant within this state, in either of the following cases: 

1. In actions brought for the recovery of real property, or an estate or in
terest therein; 
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2. In an action for the partition of real property; 
3. In an action for the sale of real property under a mortgage, lien, or other 

incumbrance or charge; 
4. In actions to compel the specific performance of a contract of sale of 

real estate, or in actions to establish or set aside a will, where, in such cases, 
any or all of the defendants reside out of this state and the real property is 
within this state; 

5. In actions brought against a non-resident of this state or a foreign cor
poration, having in this state property or debts owing to such defendant 
sought to be taken by any of the provisional remedies, or to be appropriated 
in any way; 

6. In actions which relate to, or the subject of which is real or personal 
property in this state, when any defendant has, or'claims, a lien or interest, 
actual or contingent therein, or the relief demanded consists wholly, or partly, 
in excluding him from any interest therein, and such defendant is a non-resi
dent of this state, or a foreign corporation; 

7. In all actions where the defendant being a resident of the state has de
parted therefrom, or from the county of his residence with intent to delay or 
defraud his creditors, or to avoid the service of a notice, or keeps himself con
cealed therein with like intent; 

8. Where the action is for a divorce, if the defendant is a non-resident of 
the state of Iowa, or his residence is unknown. [R , §§ 2831,2832; 0 . , ' 5 1 , 
§ 1725.J 

W h e n p r o p e r : A proceeding to foreclose 
a mortgage may be brought against a non
resident upon service by publication: Robert
son v. Young, 10-291. 

The provisions for service by publication in 
such cases are not unconsti tutional: Palmer v. 
MeCormick, 28 Fed. Rep., 541. 

An affidavit stating tha t defendant has ab
sconded so that ordinary service cannot be 
made upon him in the state is not sufficient to 
give the court jurisdiction upon service by 
publication : Fuller u. Biggs, 66-328. 

Service by publication in foreclosure pro
ceedings may be made not only in actions 
against non-residents, but when the affidavit 
shows that personal service cannot be made 
within the s ta te : Palmer v. 31cCormieJc, 28 
Fed. Rep., 541. 

S t a t u t o r y r e q u i r e m e n t s s t r i c t l y con 
s t r u e d : Service by publication being only 
constructive service provided for by the legis
lature, and to be resorted to mainly m proceed
ings ex parte, the requirements ol the statute 
must be strictly complied wi th : Broghill v. 
Lash, 3 G . Gr., 357. 

Where a court acquires jurisdiction only by 
publication, unless publication is made as re
quired by s tatute no service is obtained, and 
the proceedings of the court under it are void: 
Hinch v. Weatherford, 2 G. Gr., 244. 

A party relying upon service by publication 
is held to a strict and faithful compliance with 
the s ta tu te : Smith v. Smith, 4 G. Gr., 266; 
Tunis v. Witltrow, 10-305. 

The s tatute authorizing service of notice by 
publication must be strictly pursued, and if 
the recitals in a judgment show a failure to 
comply with these requirements the judgment 
will be void: Bardsley v. Hines, 33-157. 

Judgmen t by default should not be rendered 
against a par ty not personally served unt i l 
the court is satisfied that every requirement 

of the statute with reference to the publication 
has been performed: Pinkney v. Pinkney, 4 G. 
Gr., 324. 

The proof of service of notice required in 
case of publication is a condition precedent 
without which a court has no power to enter 
judgment by default ; the proof required being 
inade an element of jurisdiction, the record 
should siiow that it was made before default 
against the debtor: Broghill v. Lash, 3 G. Gr., 
357; Lot Two v. Swetland, 4 G. Gr., 465. 

P r e s u m p t i o n : The statute permitt ing serv
ice by publication must be strictly complied 
with. Hence, in an action to set aside a judg
ment for want of legal notice, where it is not 
shown bj' the record, nor by evidence aliunde, 
tha t the defendant was a non-resident when 
the service upon him was attempted, the court 
will not presume that he was not a resident: 
Hartley v. Boyuton, 5 McCrary, 453. 

If the record discloses the fact that the 
proper steps lor service by publication which 
are required to be made matter of record have 
not been made to appear to the court, ' the pre
sumption which obtains in favor of the juris
diction of the court of general jurisdiction is 
thereby rebut ted: Txmis v. Withrmo, 10-305. 

Judgment rendered upon service by publica
tion may be at tacked collaterally by showing 
that the essential steps have not been taken. 
So held under a previous statute which re
quired the sending of a copy oi the petition by 
mail to the defendant, although it was decided 
by the decree tha t defendant had been served 
wi th notice as required by l aw: McGahen v. 
Carr, 6-331. 

Under a s tatute providing tha t the court 
might order publication of notice in case cer
ta in facts were shown by affidavit, held, tha t 
the filing of such affidavit was necessary to 
give the court jurisdiction to order publica
tion, and tha t the fact that the affidavit was 
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filed would not be presumed in the absence of 
express adjudication to that effect: Bradley v. 
Jamison, 46-68; Bardsley v. Sines, 33-157. 

Where jurisdiction is acquired only by serv
ice by publication, presumption as to the fact 
of publication will not be indulged to support 
i t : Miller v. Corbin, 46-150. 

But a judgment upon service by publication 
cannot be attacked in a collateral proceeding 
for mere insufficiency in the notice or service, 
if the court has held it sufficient: Gregg v. 
Thompson, 17-107. 

The determination of a court tha t proof of 
service by publication is sufficient cannot be 
questioned in a collateral proceeding to set 
aside the sheriff's deed executed to the pur
chaser at a sale under a judgment recovered 
on service by publication onlv: Fanning v. 
Krapfl, 68-244. 

S t e p s n e c e s s a r y : Two conditions mus t ex
ist to authorize service by publication against 
a non-resident or a foreign corporation having 
property or debts sought to be taken by any of 
the provisional remedies, in order to give the 
court jurisdiction to enter judgment against 
defendant upon such service. First, the action 
must relate to some of the interests enumer
ated in the s ta tu te ; and second, defendant 
must be a non-resident of the state or a foreign 
corporation: Sweeley u. Van Steenburg, 69-096. 

If these two conditions in fact exist at the 
t ime judgment is entered, it is valid al though 
their existence is not shown to be of record. 
The statute does not require that these facts 
be shown, but only that publication be made 
in the manner and for the length of t ime pre
scribed. The fact of publication must be 
shown by the record or the judgment will be 
void. But the existence of the two conditions 
above mentioned need not be thus shown. I t 
is the fact, and not proof of the fact, which 
confers jurisdiction in these respects: Ibid. 

I t is not necessary tha t an affidavit for serv
ice by publication in such cases show that de
fendant is a non-resideut. Such non-residence 
is a jurisdictional fact, but it is to be ascer
tained and proved the same as any other neces
sary fact in the case: Taylor v. Qrinsby, 66-
109. 

11 defendant does not live within the state, 
plaintiff may properly make affidavit tha t 
service cannot be made within the state, not
withstanding the possibility that personal 
service might be made during a temporary 
visit: Palmer v. McCormiek, • 0 Fed. Rep., 82. 

Under a statute authorizing publication of 
notice in certain cases, when defendant could 
not be found within the state, upon proper 
showing of the fact by affidavit, held, t ha t 
proof of the non-residence of defendant, and 
re turn of " n o t found" by the sheriff, was suf
ficient evidence upon which to base the de
termination that the defendant could not be 
found within the s ta te : Byrne v. Roberts, 3 1 -
319. 

While affidavit for publication of notice as 
against parties out of the state under a pre
vious statute should state facts showing tha t 
diligence had been used to ascertain the name 
and residence of the par ty , yet where every
thing else was regular, and the affidavit stated 
the use of diligence, held, tha t the failure to 
state the facts constituting such diligence 

would not deprive the court of jurisdiction so 
as to render its decree void: Little v. Cham
bers, 27-522. 

Under the same statute, held, t ha t the fact 
that the affidavit for publication was made by 
plaintiff's at torney, which did not explain affi
ant 's means of knowledge, or why it was not 
made by plaintiff, was not a ground for at tack
ing collaterally a j udgmen t rendered on such 
publicat ion: Banta v. Wood, 33-469. 

Under previous s tatutory provisions tha t 
publication of notice could only be made upon 
an order of the court, held, tha t such order 
could not be made by the clerk, and that judg
ment upon service by publication thus ordered 
was void: Miller v. Corbin, 46-150; Royer v. 
Foster, 62-321. 

Under provisions of the Code of '51, tha t de
fault should not be entered against a defend
an t served by publication unt i l proof was m a d e 
tha t a copy of the petition and notice had beet* 
mailed to his address, held, tha t j udgmen t by-
default upon such notice without such proof 
being made was void, and tha t the fact that 
the proof of mail ing was made should appear 
of record and would not be presumed: Brog
hill v. Lash, 3 G. Gr., 357; Taylor v. Bidbst, 4 
G. Gr., 534. 

Under the same provisions, held, tha t a sale 
in an a t tachment proceeding in which it did 
not appear tha t the petition and notice had 
been thus mailed to defendant was void, and 
tha t the judgmen t could not be made valid 
by supplementing defects in the service and 
proofs after default was rendered: Hodsou v. 
Ttbbetts, 16-97. 

Also held, t ha t the fact of mailing the notice 
and petition was a jurisdictional step upon 
which the power of the court was made to de
pend and should be made to appear perma
nently upon the record: McQahen v. Cart, 
6-331; Abell v. Cross. 17-171. 

Held, also, t ha t the order for publication in 
such cases should direct the mailing of a copy 
of the petition and notice, but tnafc the fact 
that it did not so direct would not constitute 
an error in the subsequent proceedings if it 
was shown the copies were duly mailed: Lyon 
v. Comstoek, 9-306. 

T h e a f f i dav i t for publication may be suffi
cient though the venue be omitted, provided 
the state and county where it is made appear 
from the con tex t : Palmer v. McCorniick, 30 
Fed. Rep., 82. 

Ef fec t of p u b l i c a t i o n : J u d g m e n t in an 
action to quiet t i t le rendered upon service by 
publication when without appearance for de
fendant, purport ing to bar defendant from 
ever asserting any r ight or title to the land, 
held not a bar against defendant 's seeking in 
another suit to assert title to the same l and : 
Pitts v. Clay, 27 Fed. Rep., 635. 

Service by publication upon a non-resident 
minor is to be made in the same manner as 
upon an adult , and when the service is so 
made the court will have authori ty to appoint 
a guardian ad litem: Judd v. Mosely, 30-423. 

N o p e r s o n a l j u d g m e n t : Judgment s in 
personam cannot be rendered where jurisdic
tion is acquired by publication on ly : Doolittle. 
v. Shelton, 1 G. Gr., 272. 

Where the action is improperly commenced 
by publication, defendant being a resident of 
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the state, and he enters an appearance without 
service of notice, the jurisdiction is not in 
rem only, but is personal to the same extent 
that it would have been if he had been per
sonally served: Equitable L. Ins. Co. v. Glea-
son, 56-47. 

It is error to enter a judgment in personam 
upon service by publication in a proceeding 
for a t tachment against a non-resident: Wilkie 
v. Jones, Mor., 97. 

In such a case judgment should be in rem 
only, and a personal judgment would be void, 
even though the attached property were sold 
thereunder : Smith v. Griffin, 59-409. 

That personal judgment cannot be rendered 
upon service by publication without appear
ance by defendant, see §§ 3827 and 4088 and 
notes. 

J u d g m e n t a g a i n s t p r o p e r t y : A judg
ment m an at tachment proceeding upon serv
ice by publication binds only the property 
attached and cannot be enforced in personam, 
and other property than tha t seized under the 
a t tachment cannot be sold, nor can the at
tachment operate as a lien upon other prop
e r ty : Banta v. Wood, 32-469; 31ayfield v. 
Bennett, 48-19-1. 

Therefoi e, held, tha t where an action by at
tachment was brought upon a note without 
reierence to the mortgage given to secure it, 
the mortgaged property not levied on under 
the a t tachment could not be sold under the 
execution: Banta, v. Wood, 32-469. 

Where a suit is commenced for a t tachment 
upon service by publication only, and no 
property is attached, the judgment is a nul
lity : Judah v. Stephenson, 10-493; Cooper v. 
Smith, 25-269. 

The coui t acquires no jurisdiction in an at
tachment proceeding upon service by publi
cation, unless the property of defendant is 
a t tached: Wells v. Sequin, 14-143. 

F o r m of n o t i c e : Any notice which would 
give jurisdiction if personally served upon the 
par ty is good when served by publication in a 
pioper case if the publicity of the pendency 
of the action which tho law intends is thereby 
given. That is, a description in the notice of 
the person intended, which would be sufficient 
li the service was personal, is also sufficient 
when the service is by publication: Fanning 
v. Krapfl, 68-244. 

L e n g t h of p u b l i c a t i o n : Under a former 
s tatute providing tha t notice of a proceeding 
therein referred to should be published for a 
t ime not less than " once a week for four con
secutive weeks," held, t ha t the notice was 
completed at tho last publication: Banta v. 
Wood, 32-469. 

I n w h a t n e w s p a p e r : I t would seem tha t 
unde r the statute publication of the notice in 
a paper published in the county but printed in 
another county would not be good unless there 

Where, in an action by at tachment against 
a non-resident, no property was levied on m 
the county, but a levy was made in another 
county to which, upon subsequent appearance 
of defendant in the action and motion to 
chan 0 c the venue, the cause was transterred, 
held, tha t the lien of the at tachment was valid 
from the date of the levy, and took precedence 
of an a t tachment in another action brought in 
the county in which the property was situated 
before tho change of venue m the first action 
was had to that county: Laird v. Diekersou, 
40-665. 

Whore notice of garnishment is served in an 
at tachment proceeding commenced by publica
tion, but no debt due the defendant is reached 
thereby, the court acquires no jurisdiction, 
and cannot, by a subsequent proceeding, sub
ject a debt ai terwards coming into existence: 
Morris v. Union Pacific li. Co., 56-135. 

The fact that a writ of a t tachment issues 
against defendant as a non-resident does not 
render the proceedings in rem. where it ap
pears tha t defendant was personally served: 
Darrah v. Watson, 36-116. 

In a suit against a non-iesident by attach
ment upon service by publication, a debt due 
for personal services rendered by such non
resident in the state of his residence, and pay
able there, may be subjected, by garnishment 
of his creditor in this state, to the payment of 
a claim, although by the laws of the state of 
his residence the debt would be exempt from 
execution: Mooney v. Union Pacific R, Co., 
60-346. 

In proceedings for divorce commenced by 
publication of notice the court acquires juris
diction to allow al imony: Harshberg'er v. 
Harshberger, 26-503; Twmg v. O'Meara, 59-
326. 

is no paper printed in the county, and the 
county in which the paper is printed is the 
next nearest county: Cooke v. Tallinan, 40-
133. 

The fact tha t an origiual notice is printed 
in a paper one-halt ol which is " p a t e n t in-
sides " printed in Chicago does not invalidate 
the notice. If the local and characteristic de
partments of the paper are in fact printed in 
the county where the paper is circulated thsro 
is a substantial compliance with the statutory 
provisions: Palmer v. McCormick, 30 Fed, 
Rep., 82. 

The plaintiff has the r ight to designate the 
newspaper in which publication of original 
notices, or notices of execution sales, shall be 
made [̂  5112]: Hemmanv. Moore, 49-171. 

The paper for publication of notice on un
known defendants is to be selected by the 
cour t : §3830. 

3 8 2 4 . H o w m a d e . 2619. The publication must be made by publishing; 
the notice required in section two thousand five hundred and ninety-nine of 
this chapter [§ 3804], four consecutive weeks in some newspaper printed in 
the county where the petition is filed, and if there be none printed in such 
county, then in such paper printed at the next nearest county of this state, 
which paper shall in either case be determined by the plaintiff or his attorney. 
[ R , § 2833; 12 G. A., ch. 165; 13 G. A., ch. 142.] 
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3825. W h e n c o m p l e t e ; p roof . 2620. When the foregoing provisions 
have been complied with, the defendant so notified shall be required to appear 
as if personally served within the county in which the petition is filed, on the 
day of the last publication. Proof thereof being made b}^ the affidavit of 
the publisher, or his foreman, and filed before default is taken. [It., ^ 2834; 
C , '51, § 1732; 9 G. A., ch. 174, § 2.] 

The provision tha t proof of publication shall m a y be made by any one having knowledge 
be made by affidavit of the publisher or fore- of the fact. (Sec § 4948): Farrell v. LciglUon, 
man is only applicable to publication of orig- 49-174. 
inal notices in the actions specified in this As to judgmen t upon service by publicat ion, 
chapter. In other cases proof of publication see notes to § 3823. 

3826. Publication before filing of petition legalized. 18 G. A., 
ch. 124, § 1. In all cases where an action has been begun in any of the courts 
of record of this state, by serving the original notice by publication as by law 
provided, and said publication of the original notice has been begun or com
pleted prior to the time of the filing of the petition in the cause, that in each 
and all said cases the court in which said cause or action is pending, shall be 
deemed to have acquired as full and complete jurisdiction thereof as though 
said petition had been on tile at the time said publication of the original no
tice therein was begun, or at the time the affidavit provided for in section two 
thousand six hundred and eighteen of the code of 1873 [§ 3823], was filed, and 
the service of the original notice in all said causes, shall be deemed a full com
pliance with said section two thousand six hundred and eighteen, and sections 
two thousand six hundred and nineteen, two thousand six hundred and twenty 
and two thousand six hundred and twenty-one of the code of 1873 [§§ 3823-
3827J. 

Prior to the passage of this legalizing act such service was upheld. (Overruling Billings v. 
Eothe, 49-34): Foster v. Henderson, 54-220. 

3827. A c t u a l s e r v i c e . 2621. Actual personal service of the notice, either 
within or without the state, supersedes the necessity of publication. [ R . 
3 2835.] 

S e r v i c e o u t s i d e t h e s t a t e : Personal serv
ice upon defendant outside of the state super
sedes the necessity of service by publication 
and has the same force and effect: Mooney v. 
Union Pacific R. Co., 60-346. 

To authorize personal service wi thout the 
state it is not necessary to file an affidavit tha t 
suctt service cannot be made within the state 
as is required in case of publication: Miller v. 
Davison, 31-435. 

Actual personal service without the state 
upon a person not a resident or citizen of the 
state merely stands in the place of notice by 
publication and does not confer jurisdiction to 
render a personal j u d g m e n t : Weil v. Lowen-
thal, 10 -575; Bates v. Chicago & N. W. R. Co., 
19-260; Hakes v. Shupe, 27-465; Darrance v. 
Preston, 18-396; Lutz v. Kelly, 47-307. 

Service by publication or personal service 
without the state upon a person who is not a 
resident or citizen of the state confers no juris
diction upon the person. I t simply authorizes 
the court to conclude the r ights and interests 
of the non-resident in property over which 
the court, by process of a t tachment or other
wise, has acquired jurisdiction in rem, and to 
subject such property to sale in satisfaction of 
the amount found duo. A personal judgment 
in such a case is a nul l i ty: Lutz v. Kelly, 47-
307. 

Service within the state upon a citizen of 

another s tate will give a court jurisdiction, 
a l though he is but temporarily within the 
jurisdiction a t the t ime of service: Darrah v. 
Watson, 36-116. 

But if the person upon whom the service is 
thus made has been brought within tne jur is
diction by fraud, as, lor instance, by false 
s ta tements as to the purpose for which his 
presence is desired, and concealment of the 
fact t ha t it was intended to serve notice upon 
h im when brought wi th in such jurisdiction, 
the court will not enter tain the jurisdiction 
thus sought to be acquired: Dunlap v. Cody, 
31-260. 

The rule tha t if a person residing in one 
jurisdiction be induced under false pretenses 
and representations to come Within another 
for the purpose of there gett ing service upon 
him, the jurisdiction will be there held fraud
ulent and the judgment void, has no applica
tion in a suit against a non-resident to subject 
debts due to him by a corpoiation operating a 
line of railway within the s ta te : Mooney v. 
Union Pacific R. Co., 60-346. 

The legislature cannot, by any enactment , 
confer upon a court of the state jurisdict ion 
over the person of a citizen of another s t a t e : 
Weil v. Lowenthal, 10-575. 

Service by publication or by personal service 
wi thout the state, upon one who is not a citi
zen or resident, confers no jurisdict ion either 



1 0 3 4 CODE OF CIVIL PRACTICE. [CODE, §§ 2622-2626. 

as to the person or property of such non-resi- pearance, has no binding force nor effect upon i 
dent, other than is acquired in rem: Darrance h im in personam, and an action thereon can- ' 
v. Preston, 18-396. not be maintained in this s t a te : Melhop v. 

The judgment of a court of another state Doaue, 31-397 
against a non-resident not served with notice And see § 4088 and notes, 
within the jiuibdiction, and making no ap-

TMKNOWN DEFENDANTS. 

3 8 2 8 . V e r i f l e i p e t i t i o n . 2622. In actions where it shall be necessary 
to make an unknown person defendant, the petition shall be sworn to, and 
shall state what interest such person has or claims to have, how the same was 
derived or is claimed to have been derived, as exactly as possible, that the 
in me and residence of such person is unknown to plaintiff, and that he had 
pought diligently to learn the same, and thereon proceedings may be had 
against such person without naming him, as follows: [R , § 2836.] 

If the provisions of this section are not complied with, the court acquires no jurisdiction of 
the unknown defendants: Guise v. Early, 72-283. 

8 8 2 9 . F o r m of n o t i c e . 2623. The court shall approve a notice collected 
from the averments of the petition, which notice shall contain the name of 
the plaintiff, a description of the property, and all the allegations of the peti
tion concerning the interest of the unknown person, and the mode of devolu
tion thereof, the relief demanded, also the name of the court and the term at 
which appearance must be made. Said notice must be entitled in the full 
name of the plaintiff against the unknown claimants of property, and shall 
be signed by the plaintiff's attorney. [R , § 2837.] 

8 8 3 0 . O r d e r of p u b l i c a t i o n . 2624. The court, on its approval of said 
notice, shall indorse the same thereon, and order that the said notice be pub
lished m some newspaper of this state, designating such paper as shall be most 
likely to give notice to such unknown person. [It., § 2838.] 

3 8 8 1 . L e n g t h of p u b l i c a t i o n . 2625. Such notice shall be filed in the 
cause, and its contents, without more, shall be published in the paper designated, 
at least, weekly, for six successive weeks, and at the end of said time service 
shall be deemed complete, and such unknown person in court at the next term 
thereafter. [R , § 2839.] 

APPEAKANOE. 

8832. Mode; when required. 2626; 15 G. A., ch. 10. The mode of 
appearance may be: 

i . By delivering to the plaintiff or the clerk of the court a memorandum in 
writing to the effect that the defendant appears, signed either by the defend
ant m person, or his attorney, dated the day of its delivery, and to be filed in 
the ease; 

2. By announcing to the court an appearance, which shall be entered of 
record; 

3. By an appearance, even though specially made, by himself or his attor
ney, for any purpose connected with the cause; or for any purpose connected 
with the service or insufficiency of tho notice. And an appearance, special or 
other, to object to the substance or service of the notice, shall render anv fur
ther notice unnecessary; but may entitle the defendant to a continuance, if it 
shall appear to the court that he has not had the full timely notice required of 
the substantial cause of action stated in the petition. [R> § 2840.] 

4. Mo member of the general assembly shall be held to appear or answer 
any civil action or special proceeding, in any court of record, or inferior court, 
while such general assembly is in session, nor shall any person be so held to 
answer or appear, in any such court, on the first day of January, the fourth 
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day of July, the twenty-fifth day of December, or on any day of thanksgiving 
appointed by the president of the United States or by the governor of this state. 

W h a t su f f i c i en t : The memorandum in 
writ ing need not in terms state that the de
fendant appears. If he files a pleading in the 
action it will be sufficient. Such an appear
ance will be an appearance in court, a l though 
the court be not in session: Conklin v. John
son, 34-266. 

The fact that the order of the court in a case 
is made upon agreement of the parties is suf
ficient to show an appearance by defendant, 
whether such agreement was oral or in writ
ing : Auspach v. Ferguson, 71-144. 

The written memorandum or appearance in 
a particular case, held sufficient: Shaw v. 
National State Bank, 49-179. 

Appearance to object to the service of notice 
is a general appearance to the action: McFar-
land v. Lowry, 40-467. 

A n appearance to object to the original no
tice because not properly stamped, and to 
cross-examine plaintiff's witnesses, held an ap
pearance to the act ion: Wilsey v. Maynard, 
21-107. 

Appearance to object to the sufficiency of 
service upon a director of a corporation de
fendant is sufficient to give the court jur is
diction: Robertson v. Eldora R., etc., Co., 
27-245. 

The rule tha t a special appearance to object 
to the notice confers jurisdiction is applicable 
in proceedings before a just ice: Church v. 
Crossman, 49-444. 

If defendant makes appearance for any pur
pose the notice has then served its purpose and 
a second one will not be required. Being in 
court with timely notice he is held to answer 
unless he can show that by reason of defect in 
the notice, such as failure to specify the t e rm 
at which he is required to appear, he has not 
been able to prepare his defense: Des Moines 
Branch, etc., Bank v. Van, 12-523. 

Prior to the provision found in § 3832, t ha t 
a special appearance to object to the service of 
notice should constitute an appearance, held, 
tha t a special appearance to object to defect 
in the notice would not confer jurisdiction: 
Hodges v. Brett, 4 G. Gr., 345; Milbourn v. 
Fonts, 4 G. Gr., 346; Weil v. Lowenthal, 10-
575; Converse v. Warren, 4-158. 

Under such statute, held, also, tha t defend
ant might appear so far as to object to the ju
risdiction of the court over the person or sub
ject-matter, but if he appeared by motion or 
otherwise, seeking to call into action any 
power of the court except such as pertains to 
its jurisdiction, it was an appearance: Ulmer 
v. Hiatt, 4 G. Gr., 439; Stockdalev. Bucking
ham, 11-45. 

Therefore, held, tha t an application for a 
continuance amounted to an appearance: 
Ibid,; Converse v. Warren, 4-158. 

Held, also, tha t an appearance by motion to 
suppress a deposition or quash an a t t achment 
constituted such appearance as to give the 
court jurisdiction: Clark v. Blackwell, 4 G. 
Gr., 441. 

An appearance by motion to change t h e 
venue confers jurisdiction: Post v. Brownell, 
36-497. 

So held, also, as to a motion to dissolve a n 

a t t a c h m e n t : Chittenden v. Hobbs, 9-417; Wood 
v. Young, 38-102. 

An appearance to a wri t of a t t a ch men t con
st i tutes a general appearance in t h e a c t i o n : 
Winchester v. Cox, 3 G. Gr., 575. 

Appearance to set aside the sale of a t t ached 
property does not constitute an appearance to 
the act ion: Osborn v. Cloud, 21-238. 

The filing of a demurrer by a non-resident 
defendant constitutes general appearance, giv
ing the court jurisdiction: Johnson v. Tostevin, 
60-46. 

Appearance to cross-examine plaintiff's wit
nesses, even though a general appearance is 
disclaimed, is sufficient to give ju r i sd ic t ion : 
Ruhn v. Greer, 37-627. 

As to appearance after default to cross-ex
amine witnesses, see § 4080. 

W h e r e interveners, residents of ano the r 
county, voluntarily appeared in an act ion and 
filed their petition and an amended peti t ion, 
held, tha t they were estopped from saying 
tha t the court did not have jurisdict ion, and 
that they had no cause of action wh ich by 
proper amendment could be joined w i t h the 
pending act ion: Jack v. Des Moines & Ft. D. 
R. Co., 49-627. 

A p p e a r a n c e n o t c o n f e r r i n g j u r i s d i c 
t i o n : A want of notice is not waived by ap
pearance where notice is jurisdict ional , ex
cept where a subsequent notice would have 
the effect to give jurisdict ion: Spurrier v. 
Wirtner, 48-486. 

An appearance does not wai ve t he r igh t to 
have an action discontinued if the peti t ion is 
not filed by the t ime fixed in the notice as pro
vided in § 3805: Cibula v. Pitts' Sons' Mfg. 
Co., 48-528. 

A n appearance after default, to have t he de
fault set aside as being rendered on insufficient 
notice, is not such an appearance as will cure 
the defect in entering default wi thou t proper 
notice, such a case being different from an ap
pearance before the default to object to the in
sufficiency of the notice: Boals v. Shules, 29-
507. 

An appearance by motion to set aside a 
sheriff's sale is not an appearance to t he orig
inal act ion: Osborn v. Cloud, 21-238. 

An appearance of a par ty to testify as a wit
ness is not an appearance to the ac t ion: Nixon 
v. Downey, 42-78. 

Where an action is by s ta tute required to be 
brought within a specified t ime, t he appear
ance by defendant to such action brought after 
the t ime specified, and the filing of pleading 
by him setting out such facts, will not consti
tu te a waiver of the objection: Jones, etc., 
Lumber Co. v. Boggs, 63-589. 

The filing of a pleading to the jurisdict ion of 
the court by defendant will not confer jur is
diction upon the cour t : Elgin Canning Co. v. 
Atchison, etc., R. Co., 24 Fed. Rep., 866. 

Where a motion is made to set aside a sher
iff's sale in a court other than tha t in which 
the action is pending, the act of defendant in 
appearing and moving to str ike t h e motion 
from the files will not confer jurisdict ion upon 
the cour t : White v. Hampton, 14-66. 

Where a j udgmen t was rendered upon serv-



1036 CODE OF CIVIL PRACTICE. [CODE, § 2627. 

ice by publication, and subsequently defend
an t therein filed a petition to set it aside, and 
afterwards filed a motion in that case for 
change of venue, held, tha t this did not 
make the judgment effective as a judgment 
in personam: Moyfield c. Bennett, 48-104. 

"Waives d e f e c t s : By appearing and submit
t ing to the jurisdiction of the court, defend
ant waives all defects in the process and service 
thereof: Bell v. Picrson, Mor., 21; Hall v. 
Biever. Mor., 113; Hediuger v. Silsbee, 2 G. 
Gr . .363 ; Houston v. Waicott, 1-86: Van Vark 
v. Van Dam, 14-232; Childs v. Limback, 30-
398. 

Where the court has jurisdiction of the 
subject-matter, mere irregularity in the pro
cess or its service will be cured by voluntary 
appearance; so held in case of an appeal from 
a justice of the peace: Wilgus v. Gettiugs, 
19-82. 

Appearing and submitt ing to the jurisdic
tion is a waiver of all objection to any pre
ceding irregularity : Cane v. Watson, Mor.. 52. 

A subsequent appearance of defendant will 
validate the previous service of a writ of in
junct ion made without the court having ob
tained jurisdiction of defendant: District T'p 
v. District T'p. 54-115. 

B y a t t o r n e y w i t h o u t a u t h o r i t y : Where 
it is shown that appearance by at torney is 
made without authority, the case stands as if 
there had been no appearance, and if default 
has been entered it is the same as a default 
wi thout service: llice v. Griffith, 9-539; Ma-
comber v. Peck, 39-351. 

Such a judgment is a nullity, and not 
merely voidable, and even though the record 
recites that jurisdiction has been acquited, a 
sale thereunder will pass no title to an inno
cent purchaser: Harshey v. Black man; 20-
161. 

The defendant in an action upon a foreign 
judgmen t may deny the authority of the at
torney who appeared for him in the action: 
Baltzell v. Nosier, 1-588. 

In an action to set aside a judgment defend
an t may show that an agent or attorney who 
entered appearance for him, or accepted serv
ice, had no authori ty to do so, for the purpose 
of showing tha t the judgment was without 
jurisdict ion: Neivcomb v. Deicey, 27-381. 

The presumption is that an attorney who 
appears for a party is authorized to do so: 
Potter v. Parsons, 14-286; Harshey v. Black-
marr, 20-161. 

But if the attorney is in fact not authorized, 
the party may be relieved against the judg
ment by direct action in equity to set it aside: 
Bryant v. Williams, 21-329. 

The fact of an appearance by attorney being 
established, it is for the par ty insisting that 
the appearance was unauthorized and the 
judgment void to show tha t fact: Bond v. 
Epley, 48-600. 

Where a foreign judgment is resisted on the 
ground that the court rendering it had no au
thority, the fact tha t the attorneys who ap
peared for defendant were not authorized to 
do so is immaterial, if it is shown that defend
ant was duly served with notice, and would 
have been precluded without an appearance: 
Woodward v. Willard, 33-542. 

A par ty who adopts the acts of an attorney 
appearing for him, although such appearance 
is without authority, by paying him lor such 
services, thereby ratifies his acts and is bound 
by the judgment rendered: Ryan v. Doyle, 
31-53. 

Where an appearance by attorney is author
ized, the court acquires jurisdiction of defend
ant by reason of such aiopearanee, and any 
irregularity in the original notice, or want of 
authority in the at torney to accept service of 
such notice, is immater ia l : Fanning v. Minne
sota R. Co., 37-379. 

Evidence in a particular case of the author
ity of an attorney to appear for a party, held 
sufficient to overcome the denial of such au
thority on the part of the pa r ty : Ellis v. Wtute, 
61-644. 

Fur ther as to appearance by attorney, see 
notes to § 292. 

T i m e t o p l e a d : I t is not error to enter up 
a judgment by default on the day of the filing 
of such appearance without giving t ime to 
plead when no t ime is asked: Shaw v. National 
State Bank, 49-179. 

Defendant is not entitled to a continuance 
except for cause upon appearing to a defective 
notice: Des Moines Branch, etc., Bank v. Van, 
12-523. 

Where by s tatute defendant was given in 
equity a longer t ime in which to answer than 
that allowed in law cases, held, tliat he would 
nevertheless be in default in failing to enter 
an appearance on the re turn day, al though 
not required to answer on t h a t d ay : McKinley 
v. Betchtel, 12-501. 

W H E N ALL DEFENDANTS A E E NOT SERVED. 

3 3 3 3 . M o d e of p r o c e d u r e . 2627. When the action is against two or 
more defendants, and one or more shall have been served, but not all of them, 
the plaintiff may proceed as follows: 

1. if the action be against defendants jointly, or jointly and severally, or 
severally liable only, he may, without prejudice to his rights in that or any 
other action against those not served, proceed against those served in the same 
manner as if they were the only defendants; if he recover against those jointly 
liable only, he may take judgment against all thus liable, which may be en
forced against the joint property and separate property of those served, but 
not against the separate property of those not served, until they have had op
portunity to show cause why judgment should not be enforced against their 
separate property; or, 
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2. The plaintiff may continue till the next term, and proceed to br ing in the 
other defendants; but at such second term the suit shall proceed against all 
who have been served in due time, and no further delay shall be allowed to 
bring in the others, unless all that appear shall consent to such a delay. [K,., 
§ 2811.] 

E E A L ESTATE - , LIS PENDENS. 

3 8 3 4 . N o t i c e t o t h i r d p a r t i e s . 2628. When a petition has been filed 
atfecting real estate, the action is pending so as to charge third persons with 
notice of its pendency, and while pending no interest can be acquired by third 
persons in the subject-matter thereof as against the plaintiff's title, if the real 
property affected be situated in the county where the petition is filed. [E., 
§ 2812.] 

Effect of t h e n o t i c e : The record in a suit 
to restrain the enforcement of a mortgage is 
receivable in evidence as against a purchaser 
at a foreclosure sale under such mortgage, to 
affect him with notice of the claims of the 
plaintiff in such sui t . Sowden v. Craig. 26-156. 

An action to foreclose a mortgage is notice 
to the world of the rights of the mortgagee in 
the mortgaged premises: Knowles v. Rablin, 
20-101. 

The purchaser at a foreclosure sale is af
fected with notice of another foreclosure pro
ceeding then pending as to the same proper ty : 
Cooley v. Bruyton, 16-10. 

The purchaser at a tax sale of land on which 
a university fund mortgage is being foreclosed 
is bound by the decree therein: Crum v. Cot-
ting, 22-411. 

A purchaser pendente lite takes subject to 
an action pending against hi-, grantor, affect
ing the title, and the fact tha the suit is sub
sequently dismissed without prejudice and a 
new suit commenced will not relieve h im of 
notice: Farrier v. Buziek, 6-258. 

A purchaser after judgment is rendered and 
satisfied, and before appeal, is not affected by 
subsequent proceedings in the case: Davis v. 
Bonar, 15-171. 

But where a purchaser took before judg
ment and without paying consideration, held, 
tha t he was affected with the result of tho 
proceeding: Smith v. Kerns, 24-589. 

While the provisions of the statute render
ing a petition affecting real estate notice of t he 
action so as to charge third persons applies 
only where there is, at the commencement of 
the suit, a personal, vested interest, claim or 
lien in or upon the actual subject-matter of 
the action, held, tha t an action for the illegal 
sale of intoxicating liquors, wherein it was 
also sought to charge the property on which 
the sale was made, was such as to affect a sub
sequent purchaser of the property with notice 
of the claim: O'Brien v. Putney, 55-292. 

The fact that the grantor fraudulently con
ceals from the grantee the pendency of the 
action will not affect the force of the judg
ment as between tho opposite party and the 
gran tee : Blanehardv. Ware, 37-305. 

After action is brought to set aside a deed 
for fraud, a purchaser at execution sale from 
the defendant in such action, of the property 
conveyed thereby, is charged with notice of 
the action: Rider v. Kelso, 53-367. 

I t is the filing of the petition which, under 

the statute, imparts notice. The indexing in 
the appearance docket is no par t of the filing, 
aud iailure to index reversely in n a m e of de
fendant will not invalidate the notice. Nor is 
the service of original notice an essential of 
the filing or necessarv to const i tu te not ice : 
Haverly v. Alcott, 57-171. 

It is the filing of the petition and not the 
service of the notice which creates notice to 
third par t ies : Shropshire v. Lyle, 31 Fed. Rep., 
694. 

In what cases applicable: The doctrine 
of lis pendens is not solely confined to actions 
in equity; it is also a ru le in actions a t l a w : 
O'Brien v. Putney, 55-292. 

The doctrine of lis pendens has no applica
tion to personal property : Miles v. Left, 60-168. 

One who takes negotiable bonds wi th full 
knowledge of the pendency of a suit to avoid 
the bonds and coupons is not enti t led to the 
protection of an innocent and bona fide pur
chaser: Durant v. Iowa County, Wool-
worth, 69. 

A pending action will not const i tute notice 
as to matters not set u p in such action unt i l 
after the acquisition of r ights by a par ty who 
is protected without such not ice: Wheeler <fc 
Wilson Mfg. Co. v. Hasbrouck, 68-554. 

P a r t i e s : I t m a y be questioned whether, in 
the absence of notice to the par ty or his attor
ney, it is necessary, in order to create a lis 
pendens, to make any other persons parties 
than those whose interest in the subject is 
shown in some manner by t he records, or by 
possession of the subject-matter of the contro
versy. But where the plaintiff or his at torney 
has notice that an interest is claimed by some 
person, it is the better practice, if not a 
bounden duty, to make such person a par ty 
to the action, in the absence of notice to such 
person of plaintiff's equity : Mitchell v. Peters, 
18-119. 

A p u r c h a s e r b o u n d b y j u d g m e n t : A 
purchaser pendente lite is bound by the judg
ment which is finally rendered in the case 
al though not made a par ty the re to : Jackson 
v. Centerville, M. & A. R. Co., 64-292. 

T h e a s s i g n e e o f a m o r t g a g e is not af
fected by notice of r ights involved in an ac
tion against the mortgagor 's grantor not 
brought when the conveyance to the mort
gagor was m a d e : Farmers' Nat. Bank v. 
Fletcher, 44-252. 

F i c t i t i o u s m o r t g a g o r : The fact tha t the 
mortgagor was a fictitious person would not, 
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in such case, affect the right of an assignee if purchaser of land from the wife on inquiry as 
he had no knowledge thereof: Ibid. to such suit: Bailey v. McGregor, 46-667. 

F o r e c l o s u r e of m e c h a n i c ' s l i e n : Per- A purchaser from the wife is not affected 
sons purchasing after the commencement of by the fact that suit has been brought against 
an action to foreclose a mechanic's lion, held her husband affecting the iand, he having no 
affected by notice thereof, and estopped notice tha t such suit has relation to the land 
thereby from afterwards setting up as a de- in question: Bailey v. McGregor, 46-667. 
fense to the claim any mat ter which should A j u d g m e n t against one who does not 
have been interposed in such action: Tredway hold the legal title does not prevent the holder 
v. McDonald, 51-663. of the legal title from passing a good title to a 

P u r c h a s e r e n t i t l e d t o b e n e f i t s : Where bona fide purchaser: Joseph v. McOill, 52-127. 
one purchases land pendente lite, and the ac- D e l i v e r y of d e e d ; e s t o p p e l : It seems 
tion is determined m favor of the grantor, tha t one who is a defendant in an act'on to 
such purchaser may claim the benefits of the determine the title to real estate is concluded 
adjudication: Woodin v. demons, 32-';80. from claiming the same by virtue of the de-

P u r e h a s e r f r o m o n e n o t a p a r t y : A livery, by another defendant, of a deed exe-
purchaser of real property during a litigation cuted by the plaintiff and held m escrow, 
affecting the same, but taking title from one when such deliver}' is made while the suit is 
who is not a par ty to such litigation but pending, shortly before decree is entered ad-
holds adversely to such party, is not affected judging plaintiff to be the owner of the laud : 
with notice of the rights involved: Semple v. McGregor v. McGregor, 21-441. 
McCrary, 46-37. A c t u a l n o t i c e : A lis pendens only operates 

A purchaser of real property is not charged as constructive notice to all persons of the 
wi th notice of a suit with respect thereto to title or claim of the parties to the subject of 
which neither he nor his grantor is a pa r ty : the litigation. If actual notice is otherwise 
Parsons v. Hoyt, 24-154. given to one, it is immaterial whether or not, 

Knowledge of a suit against a husband by as to him, there is a lis pendens: Mitchell v. 
his cred.tors is not sufficient notice to pu t a Peters, 18-119. 

3 8 3 5 . P r o p e r t y i n a n o t h e r c o u n t y . 2629. When any part of real 
property, the subject of an action, is situated in any other county than the one 
m which the action is brought, the plaintiff must, in order to affect third 
persons with constructive notice of the pendency of the action, file with 
the clerk of the district court of such county, a notice of the pendency of 
the action, containing the names of the parties, the object of the action, and 
a description of the property in that county affected thereby, and from the 
time of such filing only shall the pendency of the action be constructive notice 
to subsequent vendees or incumbrancers thereof, who shall be bound by all 
the proceedings taken after the filing of such notice, to the same extent as if 
a party to the action, and the clerk of such county must, immediately on re
ceipt of such notice, index and record the same in the incumbrance book. And 
within two months after the determination of such action, there shall be hied 
with such clerk a certified copy of the final order, judgment, or decree, who 
shall enter and index the same in the manner as though rendered in that 
countv, or such notice of pendency shall cease to be constructive notice. [K., 
§ 2843; 13 Gr. A., ch. 167, § 16.] 

CHAPTER 7. 

OF JOINDER OP ACTIONS. 

3 8 3 6 . W h e n p e r m i t t e d . 2630. Causes of action of whatever kind, 
where each may be prosecuted by the same kind of proceedings, provided that 
they be by the same party, and against the same party in the same rights, and 
if suit on all may be brought and tried in that county, may be joined in the 
same petition; but the court, to prevent confusion therein, may direct all or 
any portion of the issues joined therein to be tried separately, and may de
termine tue order thereof. [R-> § 2844; C , '51, § 1751.] 

Two causes of action which m a y b e prose- tract may be joined: Turner v. First Nat. 
cuted by the same oroceeding may properly Bank, 26-502; Jack v. Des Moines & Ft. D. P. 
be joined: Reed v. Howe, 28-250. Co., 49-627. 

A cause of action on tort and one on con- A cause of action upon a note may be joined 
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with one upon an account: Thorpe v. Dickey, 
51-676. 

But such causes of action cannot be joined 
where the parties to the note are not all par
ties to the account, even though the note has 
been indorsed as collateral security for the ac
count : Ibid. 

In an action in tort several distinct trespasses 
may be joined in the same action: Wilson v. 
Johnwn, 1 G. Gr., 147. 

Indebtedness due upon an executed contract 
may be included as an item of account, and 
lorm a part of the action on said account 
which includes other i tems: Buford v. Funk, 
4G. Gr., 493. 

A tender of separate lots of goods a t differ
ent times for transportation, on behalf of the 
same party, does not necessarily show differ
ent causes of action for each amount tendered: 
Cobb v. Illinois Cent. R. Co., 38-601. 

Under statutory provisions for the foreclos
ure of tax deeds, held, that one action of fore
closure might properly be brought on twenty-
two different tax deeds when the title was to 
the same property, the land owned by the 
same party, the deeds all made the same day, 
to the same purchaser, and the right of action 
had accrued on all of t h e m : Byington v. 
Woods, 13-17. 

Where the petition show-s a number of 
causes of action, even though they may be 
different and various, it cannot for tha t rea
son be attacked by demurrer : McFaul v. 
Ramsey, 20 How., 523. 

Equity abhorring a multiplicity of suits will 
never send a suitor i rom its bar to bring 
another action, when relief can be granted 
fully and completely and without injustice to 
others in an action wherein it has acquired 
jurisdiction of the parties and of the subject-
mat ter in controversy : Stapleton v. King, 40-
278. 

In an action for breach of contract plaintiff 
may also have judgment for the foreclosure of 
a mortgage given as security upon such con
t rac t : Ibid. 

A cause of action by the wife for injuries 
suffered by reason of acts of defendant, caus
ing her husband's death, cannot be joined wi th 
an action commenced by the husband for such 

injuries in which tho wife, after his death, is 
substituted as adminis t ra t r ix : Fri<ik v. Tay
lor's Adm'x, 4 G. Gr., 196. 

In an action to foreclose a mor tgage as 
against the maker of a note and mortgage, i t 
is not proper to join the action against the in-
dorser of the note on his indorsement : Breck
inridge v. Brown, 9-396. 

A separate cause of action against one de
fendant, and a cause of action against the 
same defendant and another defendant, can
not be joined in the same action: Addicken v. 
Schrub'be, 45-315. 

An action at law against one par ty cannot 
be joined wi th an action in equity against 
such par ty and another : Stevens v. Chance, 
47-602. 

A joint action for slander cannot be main
tained by two plaintiffs. If the same slan
derous words are a t the same t ime spoken 
respecting several persons they furnish each 
a ground for a separate action, but such per
sons have no communi ty of action and cannot 
sue together : Hinkle v. Davenport, 38-355. 

Where the petition against two defendants 
aveis a joint tort by each, it cannot be as
sailed for misjoinder, but no judgmen t should 
be rendered thereon unless the proof war ran t s 
a joint judgment . Otherwise no judgmen t 
should be rendered at a l l : Barnes v. Ennenga, 
53-497. 

Where , by dismissing a cause of action em
braced in one count as against a portion of 
the defendants, a joinder of actions in the two 
counts is rendered improper, plaintiff m a y be 
allowed to file a new petition settine; u p the 
cause of action in one of such counts, and 
defendants may be required to appear thereto 
wi thout new service: Dorothy v. Hicks, 63-
240. 

Where , by amendment to a petition, a cause 
of action is set u p which cannot be properly 
joined with the action in the original petition, 
if plaintiff does not elect which one of such 
causes of action he will prosecute, the amend
ment may be stricken from the files on mot ion : 
Sweelzer v. Harwich, 07-488. 

As to joint action against a saloon-keeper 
and the owner of premises used for such pur
pose, see §§ 2418, 2419, and notes. 

3837. Plaint i f f m a y s tr ike o u t . 2631. The plaintiff may strike from 
his petition any cause of action or any part thereof, at any time before the 
final submission of the case to the jury or to the court, when the trial is by 
the court. [R., § 2845.] 

Section applied: Allen v. Bidwell, 35-218. 
Where by dismissal of a cause of action em

braced in one count as against a portion of the 
defendants, a joinder of actions in the two 
counts is rendered improper, the plaintiff may 

3838. So m a y c o u r t . 2632. The court, at any time before the defense, 
shall, on motion of the defendant, strike out of the petition any cause or causes 
of action improperly joined with others. [li., § 2846.] 

Where the misjoinder is of causes of action 
against different parties this section and the 
following one are not applicable: Cogswell v. 
Murphy, 46 44. 

That causes of action against several defend
ants are improperly joined does not entitle one 

be allowed to file a new petition s tat ing the 
cause of action in one of such counts, and the 
delendants may be required to appear thereto 
w i thou t new service: Dorothy v. IKcks, 63-
240. 

of the defendants to have the action dismissed 
as to him. At most he is only entitled to 
have the other causes of action stricken from 
the petition against h i m : Wilson v, Pa'-'er, 
52-423. 
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3 8 3 9 . M i s j o i n d e r w a i v e d . 2633. All objections to the misjoinder of 
causes of actions shall be deemed to be waived, unless made as provided in 
the last section. [JR., § 2847.] 

A misjoinder not taken advantage of by 
motion before answer cannot be made the 
ground of a motion in ar res t : Grant v. Mc
Carthy, 38-468. 

Failure to file a motion to strike out an ac
t ion improperly joined waives the objection: 
Flynn v. Des Moines & St. L. R. Co., 63-490. 

If different causes of action which might 
property be joined in one action in separate 
counts are improperly joined in one count, the 
pleading can only be assailed by motion, and 
such objection cannot be raised upon the in
troduction of evidence: Cobb v. Illinois Cent. 
R. Co., 38-601. 

3 3 4 0 . S e p a r a t e p e t i t i o n s . 2634. When a motion is sustained on the 
ground of misjoinder of causes of action, the court, on motion of the plaintiff, 
shall allow him, with or without costs in its discretion, to file several petitions, 
each including such of said causes of action as might have been joined, and 
action shall be docketed for each of said petitions, and the same shall be pro
ceeded in without further service, and the court shall determine, by order, the 
tune of pleading therein. [II., § 2848.] 

OHAPTEB, 8. 

OF PLEADING. 

3841. Time to demur or answer. 2635. The defendant shall, in an 
action commenced in a court of record, demur, answer, or do both as to the 
original petition before noon of the second day of the term. [JR., § 2849; C , 
'51, § 1737.] 

is not required to appear and answer or demur 
before noon of the second day, and ii the at
tention of the supreme court is not called to 
any rule of the lower court authorizing default 
for failure to appear on the first clay it will be 
presumed that the action of the lower court m 
setting aside a default for failure to appear the 
first day was proper: Huebner v. Farmers' Jus. 
Co., 71-30. 

I t is not a sufficient cause for striking an an
swer from the files that it was filed after the 
second day of the term, which is the day re
quired by law for the filing of such pleadings: 
Keeney v. Lyon, 10-516. 

Tho filing of a counter-claim in proper t ime 
is equivalent to the filing of an answer: Town 
v. Bringolf, 47-133. 

i n the absence of a rule of court defendant 

amended petition in 
thereto: Brandt r. 

3 8 4 2 . S u b s e q u e n t p l e a d i n g s . 2636. Each party shall demur, answer, 
or reply to all subsequent pleading, including amendments thereto and substi
tutes therefor, before noon of the day succeeding that on which the pleading 
is filed. But all pleadings must be filed by the time the cause is reached for 
trial. [R, §§ 2850, 2851, 2858.] 

These provisions as to filing pleadings before 
the case is reached for trial are applicable to 
an appeal from a justice cour t : McDowell v. 
Booth, 72-141. 

An answer filed, without leave of court, 
after the full submission of the cause, and pre
senting new issues, may be stricken from the 
files: Svllican Savings Institution v. Cope-
land.n-m. 

Defendant has unti l noon of the next day 

3 8 4 3 . F i r s t d a y of t e r m . 2637. The day on which the judge actually 
opens court shall be, for the purpose of timing the pleading, considered the 
first day of the term. [JR., § 2857.] 

3 8 4 4 . E x t e n s i o n of t i m e . 2638. The court may extend the time of fil
ing any pleading beyond that herein fixed, but shall do so with due regard to 
making up issues at the earliest day possible. [K., § 2859.] 

after the filing of an 
which to file an answer 
Wilson, 58-485. 

The plaintiff may file a reply later than the 
time here fixed, upon such reasonable terms as 
the court may impose: Williams v. Niagara 
F. Ins. Co., 50-561. 

As to default for failure to file pleadings, see 
§ 4076 and notes. 
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The extension by the court of the t ime for 
filing ar> viewer does not deprive defendant of 
his t .ght to demur, nor does it extend the t ime 
for filing such demurrer. A demurrer filed at 
the time fixed by the court for filing an an-
swei should be stricken from the files: District 
T'p v. While, 42-608. 

Where t ime is given to answer, and at the 
expiration of that time and before default a 
demurrer is filed, the action of the court in re
fusing to strike such demurrer from the files 
on motion will not be reversed where the ab
stract does not show all the facts and chcum-
stances surrounding the transaction, and tha t 
there was prejudicial error in the ru l ing: Gray 
v. Myers. 45-158. 

Refusal by the court on motion to strike a 
demurrer from the files because filed al ter the 
time provided amounts in effect to an exten
sion of the t ime : Rumsey v. Robinson, 58-225. 

Where plaintiff was allowed a certain t ime 
to file an amended petition, after a demurrer 
to the original petition had been sustained, 
but did not file such amendment unti l after 

the expiration of the t ime fixed, and defend
ant thereupon moved to strike it from the files, 
and plaintiff asked for t ime to m a i e resistance 
to the motion by filing an affidavit of excuse, 
which he did not file within the t ime fixed by 
the court nor unti l after the a rgument of de
fendant on the motion to strike was closed, 
held, tha t it was not error to strike the amended 
petition from the files, as asked : IJayward v. 
Goldsbury, 63-436. 

Where defendant was given unt i l a certain 
t ime to answer, and before tha t t ime change 
of venue was taken to another county, held, 
t ha t he was not in default for want of answer 
unt i l the first day of the next t e rm in the 
county to which the cause was t aken : Worm-
ley v. District T'p. 45-666. 

Where a motion is made to strike a pleading 
from the files because not filed in the t ime re 
quired by rule of court, and no excuse is of
fered for the failure to comply with the rule, 
the str iking of the pleading < rom the files will 
not be error : Bolander v. Atwell, 14-35. 

3845. Motions assailing pleading; but one motion or demurrer . 
2639. All motions assailing a pleading snail be in writing, and filed before an 
answer or reply has been filed to the pleading assailed, except as provided in 
section two thousand six hundred and fifty of this chapter [§ 3856], and shall 
specify the causes on which they are founded, and none other shall be argued 
or considered. But one motion and one demurrer assailing such pleading shall 
be filed, unless such pleading be amended after the filing of a motion or de
murrer thereto. [JR., §§ 2864, 2865, 2866.] 

same attorney, after receiving proper author
ity, might interpose a new demur re r : Winter-
stein v. Walker, 10-198. 

Where a demurrer has been submit ted and 
not yet decided, the com I may allow the par ty 
filing the demurrer to amend it and re-submit 
it, the prior submission having been set aside: 
Poweihiek County v. Cass County, 63-244. 

A motion which has once been passed upon 
should not be reheard at the instance of the 
unsuccessful par ty unt i l the ruling thereon 
has been set aside on his motion, wi th notice 
to the opposite p a r t y : Toumsend v. Wisner, 
62-672. 

A par ty cannot, by asking to refile a plead
ing which has previously been stricken from 
the files, raise tho same question which was 
determined by str iking it from the files, for 
the purpose of excepting to the rul ing of the 
court thereon: Barkdull v. Callanan, 33-391. 

A motion should state the causes on which 
it is based: Hall v. Crouse, 14-487. 

Where no ruling appears to be made upon a 
motion the presumption is, unless it otherwise 
appears, tha t it was waived: Cook v. Smith, 
50-700. 

A motion should state the causes on which 
it is based: Hall v. Grouse, 14-487. 

A motion urging as an objection to a plead
ing that it is not sworn to is not sufficient to 
cover the objection tha t the affidavit is by a 
pai ty who does not show himself competent 
to make i t : Wood v. Bailey, 12-46. 

Where a motion is founded upon mat ter 
outside of the record it should be verified: 
Shelleuberger v. Ward, 8-425. 

A motion simplj- directing the attention of 
the court to the case as it is piesented in the 
p'eadmgs and record, in order that the par ty 
may have the relief to which he thus appears 
entitled, need not bo in wr i t ing: Palmer v. 
Jones, 49-405. 

The filing of a demurrer waives any error 
in overruling a motion to otrike or to require 
a m i xicific s ta tement : Siineman v. Beath, 
36-7, 

A motion after a motion or a demurrer after 
a demurrer to the same pleading is not allow
able: Paddle v. Backus, 30-430. 

Where a demurrer had been filed by an at
torney without the knowledge or consent of 
the party, and such demurrer was by permis
sion of the court wi thdrawn, hell7, tha t the 

3846. Demurrer or motion suspends other pleadings. 2640. A 
demurrer or motion assailing any pleading or count thereof, suspends the ne-
"Cobity of filing any other pleading to such pleading or count until the same 
nas been determined, and the next pleading shall bo filed by noon of the day 
succeeding such determination. [R., § 2867.] 

[In the printed Code the words " t h e morning '" are erroneously in lerted instead of the word 
" noon " in the fourth line of the section.] 

The substitution ol the word '• uouii" for the word " morning ," in this section, as here 
made, held correct: Brandt u. Wilson, 58-485. 

V O L . I I — 66 
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3 8 4 7 . "When a r g u e d . 2641. All motions and demurrers shall be argued 
and submitted when filed, unless the adverse party is absent or desires time, 
in which case it shall be extended until the morning of the succeeding day 
unless the cause is sooner reached for trial. [JR., § 2869.] 

3 8 4 8 . Mot w i t h d r a w n . 2642. A motion or demurrer once filed, shall 
not be withdrawn without the consent of the adverse party entered thereon or 
of the court. [R., § 2870.] 

3 8 4 9 . A p p e a r a n c e d o c k e t . 2643. The filing of a pleading or motion in 
the clerk's office during a term, and a memorandum of such filing made in the 
appearance docket within the time allowed, shall be equivalent to filing the 
same in open court. [JR., § 2871; 9 G. A., ch. 75, § 1.] 

3 8 5 0 . F o r m s of a c t i o n a b o l i s h e d . 2644. All technical forms of ac
tion and pleading, all common counts, general issues, and all fictions are 
abolished, and hereafter the forms of pleading in civil actions, and the rules 
bv which their sufficiency is to be determined, are those prescribed in this 
code. [R., § 2872; C , '51, § 1733.j 

Our system of pleading ignores all fictions constituting the cause of act ion: Holloway v. 
and technical forms, actions and pleadings. All Griffith, 32-409, 413. 
tha t is required is a statement of the facts For somewliat similar provision, see § 8712. 

3 8 5 1 . P l e a d i n g s de f ined . 2645. Pleadings are the written statements 
by the parties of their respective claims and defenses, and are: 

1. The petition of the plaintiff; 
2. The demurrer or answer of the defendant; 
3. The demurrer or reply of the plaintiff; 
4. The demurrer of the defendant. [JR., §§ 2873-4.] 

PETITION. 

3 8 5 2 . W h a t t o c o n t a i n . 2646. The petition must contain: 
1. The name of the court and county in which the action is brought; 
2. The names of the parties to the action, plaintiffs and defendants, fol

lowed by the word " petition " if the proceedings are ordinary, and by the 
words " petition in equity," if the proceedings are equitable; 

3. A statement of the facts constituting the plaintiff's cause of action; 
4. A demand of the relief to which the plaintiff considers himself entitled, 

and i such demand be for money, the amount thereof must be stated; 
5. Where the petition contains more than one cause of action, each must be 

stated wholly in a count or division by itself, and must be sufficient in itself; 
but one prayer for judgment may include a sum based on all counts looking 
to a money remedy; 

6. In a petition by equitable proceedings, each division shall also be sepa
rated into paragraphs, numbered as such tor more convenient reference, and 
each paragraph shall contain, as near as may be convenient, a complete and 
distinct statement, [li., §2875; C , ' 5 1 , § 1736.] 

I. T H E COMMENCEMENT. 

T h e c a p t i o n determines what court the 
petition is m : Morgan v. Small, 33-118. 

An error in the petition in stating the name 
of the county m which tho action is brought 
is mat te r of form which will not be a ground 
for disturbing the j udgmen t : Holmes v. 
Wriyni, Mor.. 100. 

T i t l e : Where the petition was addressed to 
" T h e judge of the district court," but did not 
contain in the heading the names of the parties 
nor tho word petition, held, that it was merely 
defective in form, and the court did not err in 

refusing, on account of such defect, to dismiss 
tho action on defendant 's motion: Smith v. 
Watson. 28-218. 

Where, in the title, the defendants were 
named and described as late partners of the 
firm named, and in the petition it was alleged 
tha t defendant executed a promissory note, a 
copy of which was set out in the firm name, 
held, tha t it was sufficiently charged that de
fendants were members of said firm: McClos-
keyv. Strickland, 7-259. 

JA paper denominated " synopsis of petition " 
and entitled with the names of parties sxs.1 
filed by the clerk, and entered upon the ap-
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pearance docket of the district court, bu t not 
containing the name of the court or county, 
ar.d which the clerk was not directed to file 
in any particular court, held not sufficient to 
invoke jurisdiction of the court in which it 
was filed, and therefore properly stricken from 
the files on mot ion: Garretson v. Hays, 70-19. 

\ petition entitled in tho circuit court does 
not, by being filed in the district court, give 
the latter any jurisdiction. The fact that an 
indorsement on the back of the wrapper shows 
that the filing in the circuit court has been 
canceled and that it is refiled in the district 
court will not affect the case, the words and 
figures on the wrapper being no part of the 
petition: Jordan v. Brown, 71-421. 

II . STATEMENT OF CAUSE OF ACTION. 

U l t i m a t e f a c t s : Our system of pleading 
is a fact system, one which requires the par
ties to state t ruly and frankly the facts upon 
•which they rely for their action or defense. 
I t does not allow, on tho one hand, the state
ment of legal conclusions, nor on the other 
the statement of evidence of facts: Lumbert 
v. Palmer. 29-104; Pfiffner v. Krapfel, 28-27. 

Presumptions of law need not be averred 
nor proven: Furgison v. State, 4 G. Gr., 302. 

Consideration being presumed in case of 
writ ten instruments (g 3290) need not be 
averred nor proved in the first instance: State 
v. Wright, 37-522. 

In pleading a tax sale, where the execution 
and delivery of the deed by the proper officer 
is alleged, and a copy thereof is attached to 
the petition, it is not necessary to aver facts of 
which the law makes the deed presumptive 
evidence: Byingtou v. Robertson, 17-562. 

Matters of which judicial notice is taken 
need not be stated in the pleading: Clough v. 
Goggins, 40-325. 

It is not necessary to set forth or cite a pub
lic s tatute upon waich the r ight claimed in the 
pleading is based: Chicago, B. & Q. R. Co. v. 
Porter, 72-426. 

In pleadings under the code the s tatement 
of facts should be as much a logical s tatement 
of the cause of action as was ever required by 
the strict rules of the common l aw: McCon-
noughey v. Welder, 2-408. 

Nothing is more clearly condemned by the 
provisions of the Code, nor with greater jus
tice, than the pleading of statements of evi
dence instead of propositions which contain 
the ul t imate results of evidence: Davenport 
Gas, etc., Co. v. Davenport, 15-6. 

A pleading in equity presenting an account 
of payments and credits and referring to the 
evidence upon wduch plaintiff's claim is based, 
found in letters and explanations thereof, in
tended to assist in the proper understanding 
of the facts, held not necessarily improper: 
Ingle v. Jones, 43-286. 

N o t c o n c l u s i o n s of l a w : A pleading must 
state the facts from which the conclusion can 
be drawn that the party is entitled to the relief 
asked or to maintain the defense interposed. 
If conclusions only are stated a motion for 
more specific statement mav be sustained, and 
the pleader may be required to set out the 
facts on which he relies without -ett>ng out 
the evidence to sustain t> e m : Lane v. Bur
lington & S. W. R. Co., 52-18. 

A paragraph of a pleading should contain 
something more than a mere conclusion of law 
based upon s ta tements of facts contained m 
some other paragraph. If it does not, it m a y 
be stricken out on mot ion : Cooper v. French, 
52-531. 

The allegation of conversion of property is a 
legal conclusion. The pleading should show 
wha t was done consti tut ing a conversion. 
Burt v. Decker, 64-106. 

A genera! averment of priority of one mort
gage over another is not the pleading of any 
fact, but the mere assertion of a legal conclu
sion, and under such allegation actual notice, 
not otherwise specially pleaded, cannot be 
proved: Koon v. Tramel, 71-132. 

Under our system of pleading the facts upon 
which a r ight of action is based are required 
to be stated : and it is not permissible for the 
party to plead mere conclusions: Sac County 
v. Hobbs, 72-69. 

A pleading stat ing tha t a city had fixed awl 
established the grade of a street, held to sum-
ciently state an ul t imate fact by stat ing the 
method m which the grade was established: 
Luse v. Des Moines, 22-590. 

An averment in an answer a t tacking the 
validity of a t ax sale, tha t the day on which 
the sale was made " was a day not author
ized by law therefor," held to be a proper 
averment of fact : Plympton v. Sapp, 55-195. 

In an action for seduction the fact of seduc
tion is the ul t imate fact to be established, and 
it is not necessary to aver the means made use 
of to deceive and mislead: Brown v. Kings-
ley, 38-220. 

Certain allegations of an answer held prop
erly stricken out on motion as being merely 
legal conclusions and mat ters of a rg u men t : 
Boggs v. Chicago, B. & Q. R. Co., 54-435. 

The objection tha t an allegation of a plead
ing is a conclusion of law instead of a state
ment of fact should be raised by motion for 
more specific s ta tement or otherwise, and not 
by demurre r : Kendig v. Marble, 55-386. 

I t is not allowable to plead mere abstract 
conclusions of law having no element of fact, 
but if they contain also the elements ol a 
fact, construing the language in its ordinary 
meaning, then force and effect must be given 
them as allegations of fact : Grinde v. Mil
waukee & Si. P. R. Co., 42-376. 

I n f o r m a t i o n n o t s u f f i c i e n t : Where the 
averment ol a tact is essential to entitle plaint
iff to recover, it is not sufficient to aver in
formation oi such fact ; Winneshiek County 
v. Atlantakee County, 62-558. 

C o n t r a c t : The averment tha t defendant 
signed and delivered to plaintiff an agreement 
in writing is sufficient as an averment that de
fendant entered mto such contract : Waukon 
& M. R. Co. v. Dtvyer, 49-121. _ 

In an action upon a policy oi insurance, held, 
tha t the averment in the petition of the issu
ance of the policy, coupled with the averment 
tliac the amount staied in the policy wi th in
terest is due to plaintiff, sufficiently stated the 
cause oi action suppoi tmg the judgment upon 
proper evidence, no objection having been 
made to the form oi the pleading: Revere F. 
Ins. Co. v. Chamherlin, 58-508. 

N e g a t i v i n g d e f e n s e s : The plaintiff need 
not m his petition negative mat ter which 
is would be pioper foi defendant to set up by 
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way of defense to the action: Dunlavey v. 
Watson, 38-398. 

A l l e g a t i o n s a s t o d i l i g e n c e a n d n e g l i 
g e n c e : Where the petition in an action for 
damages against a railway company alleged 
the running of an engine in such a grossly 
negligent manner that the same ran over the 
animal for the killing of which damages were 
sought, held, tha t the defendant was not en
titled on motion to a more specific s ta tement : 
Griude o. Milwaukee & St. P. R. Co., 42-376. 

Under an allegation tha t the injury com
plained of was caused bv tbe employees of de
fendant in charge of a train, recovery cannot 
be had by proving that it was caused by em
ployees elsewhere: Hoben v. Bvrlinqton & M. 
R. R. Co., 20-562. 

In an action for negligence the evidence 
must show tha t the injury for which damages 
a>-e claimed was caused in the manner alleged 
<n the petition. It is not sufficient to show 
tha t the injury occurred in any other maimer 
because of defendant's negligence: Manuel v. 
Chicago. R. I. & P. R. Co., 56-655; Carter v. 
Kansas City, St. J. & C. B. R. Co., 65-287. 

A party averring in his pleading a fact as 
constituting negligence, whereon he bases his 
right (o recover, cannot depart irom the issue 
made by this averment and show other facts 
in order to establish oilier negligence; and this 
will be t rue whether it is necessary or not to 
allege negligence: Miller v. Chicago <k N. W. 
It. Co., 66-364. 

A genei al averment of diligence is not an 
averment of an ul t imate fact, but a conclusion 
o t J a w : Leas v. White, 15-187. 

F r a u d : In order to admit evidence of fraud 
under our system of pleading tnere should be 
at least a general s tatement of the facts con
sti tuting fraud: Hale v. Walker, 31-344. 

A mere charge of fraud in the pleading is 
not sufficient without statements of fpecific 
words or acts constituting fiaud. Such an al
ii gation is the mere averment of a legal con
clusion. The facts upon which the lr.iud is 
based must be averred: Ockendon i: Barnes, 
43-615; Mason v. Searles, 56-532. 

A party asking relief on the ground of fraud 
must set fort a the fraudulent acts complained 
of, and show how he u is defrauded or misled 
thereby : Kows v. A.ota i >/. 57-20. 

While fraud is a good defence to a contiact, 
it is not sufficient to plead it m general icims. 
The specific statements aud acts rcied upon 
•is constituting fraud must be set out. If these 
do not show fraud, the pieaain;; is -u'duioient 
and may be successfully assailed by i e m u u v r : 
Mills c. Collins, 67-164. 

Whoever sets up i raud must do more than 
allege fraud in general and abstiact terms. 
He mut t set out the specific I acts m vv inch the 
fraud consists: Kerr v. Slemna, 72-211. 

in pleading fraud and cohtu.ion it is not 
necessary for the pleader -i I leg m g such fraud 
or coluision to set forth ail the mi,sole facts 
tenumg to establish or confiiiu the allegation, 
but there must .it least be a go.una! « ' a i c i e n l 
of the facts: Singleton c. Scott, j i~5S9. 

in charging i raud it is not necessary or 
proper lor the pleader to set out all tho facts 
• >Stai4i°hiug n . The u amate faot and "H the 
evidence should be picadtt l : Con in v. Toole. 
31-513. 

A petition in an action against the indorser 

of a negotiable instrument, stating that de
fendant falsely and fraudulently represented 
to plaintiff, with a view to induce him to pur
chase the note and take the assignment thereof 
without recourse, tha t it was all right, etc., 
whereas the contrary was true, sets out a suf
ficient cause of act ion: Watson v. Chesire, 18-
202. 

A petition alleging facts constituting fraud, 
without alleging that such facts are fraudulent 
or designating them as a fraud, is sufficient to 
charge fraud: Lafever v. Stone, 55-49. 

A petition stating tha t a sale of real estate 
by an administrator to pay debts was a private 
sale, and void, because effected through fraud 
and collusion between the administrator and 
purchasers, is sufficient, if proved, to avoid 
the sale if the property is still in the hands of 
the first purchaser: Van Horn v. Ford, 16-578. 

A l l e g a t i o n s of i n d e b t e d n e s s : An answer 
denying tha t plaintiff is the real party in inter
est, or that defendant is indebted to him as 
charged, without stating the facts upon which 
such allegations are based, is insufficient: Cot
tle v. Cole, 20-481. 

Where plaintiff alleges an indebtedness 
which was to be repaid in a certain manner, 
and it appears that something has been re
ceived by him, he must, to entitle him to 
recover, state how much has been received: 
Gammel v. Young, 3-297. 

In an action upon a judgment it is not neces
sary to allege that the judgment is still in full 
force and virtue and not satisfied. I t is suffi
cient if it is alleged iu the usual torn» that the 
sum claimed is still d u e : Blake v. Burley, 
9-592. 

A v e r m e n t of n o n - p a y m e n t of a judg
ment in replevin 'held, a sufficient allegation to 
show a breach of the replevin bond: Cameron 
v. Boyle, 2 G. Gr., 154. 

O w n e r s h i p o r t i t l e : Where a party sues 
on a promissory note made payable to him in 
his name, the averment that the demand sued 
on is his property is not necessary. He is 
presumed to be the owner until the contrary is 
shown: Blake v. Burley, 9-592. 

Where a note is payable to bearer, the alle
gation in the petition that it is the property of 
plaintiff is sufficient without alleging the 
method in which it became his property: 
Dabuey v. Reed, 12-315. 

A statement in a peti t ion averring owner
ship is sufficient wi thout stating the facts 
showing plaintiff's t i t le : Sturman v. Stone, 
31-115.' 

An averment that a party holds title to real 
property is not an averment of fact, but of a 
conclusion of l a w : Jordan v. Walker, 56-686. 

In an action to cancel a deed it is sufficient 
if the petition shows a right to the relief asked 
without stating the prior history of the tit le: 
T47tZ.s-o.-i v. Mdier. 16-111. 

"Where a plaintiff in an action of replevin 
seeks to recover on the ground of ownership 
of the property, he cannot sustain the action 
by evidence that he holds a lien thereon under 
which lie is entitled to possession: Knowlton 
v. Lendrmn, 54-758. 

A c t of a g e n t : An allegation as to the doing 
of IUI act by the par ty may be established by 
proof thai l b " act was done by his agent : 
Pooie c. ilmtrager, 60-180. 

A petition a! leging that defendant, through 
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\ an agent named, employed plaintiff, held to 
'i be a sufficient averment of an employment of 
1 plaintiff through an authorized agent : Call v. 

Hamilton County, 62-448. 
P r o o f of p a r t n e r s h i p : Where defendant 

was sued as a partner, held, tha t evidence tha t 
he held himself out to the public as a partner 
was admissible in evidence without such fact 
being pleaded: Hancock v. Hintrager, 60-
374. 

"Want of j u r i s d i c t i o n : Where in a plead
ing it is averred as an essential fact that the 
court rendering a certain judgment , referred 
to therein, had no jurisdiction so to do, the op
posite party is entitled, on a motion for more 
specific statement, to have the facts set out on 
which the alleged want of jurisdiction is 
based: Crewdson v. Middlelon, 57-335. 

E x c e s s i v e j u d g m e n t : In an action to set 
aside a judgment claimed to be excessive the 
fact should be alleged from which it may ap
pear by computation that the amount of the 
judgment is in excess of the amount d u e : 
Byers v. Odell, 56-618. 

W a i v e r : I t is proper to declare on a con
tract and set up a waiver of the conditions 
thereof: Flynn b. Des Moines <fc St. L. R. Co., 
63-490. 

Under our Code system of pleading a plaint
iff cannot, in an action against an indorser of 
a note or bill under an averment of demand, 
protest and due notice, recover upon proof of 
facts amounting to a waiver of them. Waiver 
cannot be proved under an allegation of no
t ice: Lumbert v. Palmer, 29-104. 

But where it was averred that defendant 
waived want of demand and notice in such 
case, held, that this might be relied on in addi
tion to the averment that demand was made 
and notice given: Peck v. Schick, 50-281. 

Under allegations of due diligence in notify
ing the indorser of a negotiable note in order 
to hold him liable, proof that such diligence 
would have been unavailing is not admissible, 
although under the statutes of tho state in 
which the transaction took place the lat ter 
fact would have been sufficient to render the 
indorser liable if it had been properly pleaded : 
Woolsey v. Williams, 34-413. 

Where a pleading avers payment it will not 
be supported by proof of a waiver of payment , 
although waiver, if it is properly pleaded, 
would sustain the cause of action, and it is im
material tha t the pleading would have been 
sufficient without such averment : Bernhard v. 
Washington L. Ins. Co.. 40-442. 

Where there is a condition precedent to 
plaintiff's right of action, he should aver and 
prove the performance of such condition or its 
waiver, and upon averment of performance 
evidence of waiver is not admissible: Edgerly 
v. Farmers' Ins. Co., 43-587. 

Waiver cannot be proven under plea of per
formance, nor is it competent under plea of 
performance to show that the contract was 
altered by the act of the parties. A par ty can
not sue upon one contract and recover upon 
another : Faublev. Smith, 48-462. 

Whore defendant in his answer set up cer
tain printed instructions under which he 
claimed to have acted as agent of plaintiff, 
held, that he could not, under such pleadings, 
prove conversations or directions waiving or 

changing such instruct ions: Howe Machine 
Co. v. Woolly, 50-549. 

Waiver of condition in a policy of insurance 
requiring prel iminary proofs of loss cannot be 
shown wi thout being alleged: Smith v. State 
Ins. Co., 64-716. Evidence of such waiver is 
not admissible under an allegation tha t the 
proofs wTere furnished: Welsh v. Des Moines 
Ins. Co., 71-337. 

When the waiver of a condition is relied 
upon it mus t be pleaded: Eiseman v. Hawkeye 
Ins. Co., "4-11. 

Implied contract; tort; conversion: 
Proof of a tort ious taking of property, where 
the property has not been sold by the wrong
doer, will not support the averment of a con
tract to pay therefor: Moses v. Arnold, 43-187. 

Where the facts stated show a cause of ac
tion for the recovery of purchase money paid 
in pursuance of a contract which the vendee 
has made, on the ground of false representa
tions by the vendor, plaintiff may recover on 
proving tho essential fact as to the false rep
resentation, al though he has also alleged t h a t 
the misrepresentation was wrongfully and 
wickedly made ; the unnecessary allegation as 
to intent will not change the cause of action 
from one of contract to one of to r t : Maichen 
v. Clay. 62-452. 

C o n s i d e r a t i o n : Where a mere simple con
tract is the foundation of an action plaintiff 
must allege a consideration: Decker v. Bir-
hap, Mor., 62. 

Where the consideration for an agreement 
is the compromise of a suit such fact must be 
alleged by the par ty Becking to establish the 
agreement, and such an issue must be made 
in tho pleadings before the fact can be proven 
in his behalf: Richardson v. Barrick. 16-407. 

The objection tha t no consideration is shown 
upon the face of an ins t rument pleaded, or 
tha t none is averred in plaintiff's petition, can
not be taken by demurrer . W a n t of consider
ation, or failure in whole or in par t of the 
consideration of a wr i t ten contract, must be 
averred and shown by way of defense, consid
eration in a wri t ten ins t iument being pre
sumed fS 3290): Under v. Lake, 6-164: Tows-
ley v. Olds, 6-526; Goodpaster <>. Porier, 11-
161; Henderson v. Booth, 11-212; Staie v. 
Wright, 37-522. 

B r e a c h , of c o n t r a c t ; d e m a n d : "Where 
the contract is an agreement to deliver a speci
fied article of personal property, or make 
payment in tha t manner , demand mus t be 
made and alleged as having been made be
fore action was brought : Decker v. Birhap, 
Mor., 62. 

Breach of covenants of warranty: In 
an action upon breach of covenant of seizin it 
is sufficient to negative the words of the cov
enant, and it is not necessary to show wherein 
the grantor was not lawfully seized: Socum v. 
Haun, 36-138. 

in pleading breach of covenant as a defense 
in an action for purchase money, i t is suffi
cient to negative the words of the covenant 
and allege tha t the grantor had no title or 
seizin. I t is not necessary to aver ouster or 
eviction: Camp v. Douglas, 10-586. 

In sett ing out breach of covenant it is not 
sufficient to allege merely a failure of title. 
The denial of ti t le should relate to the t ime of 
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tho conveyance. Nor is it the proper practice 
to set out the deed in full as a part of the 
pleading. The covenants claimed to have 
been broken, alone should be set out : McCamp-
bell v. Vastiiie, 10-538. 

B r e a c h of w a r r a n t y i n s a l e s : In an ac
tion for breach of war ran ty in the sale of a 
horse, held, tha t the allegation that the ani
mal was unfit for one purpose for which he 
was warranted was sufficiently specific with
out an allegation of the cause of such unfit
ness : Schurtz v. Kleinmeyer, 36-392. 

Where a contract of a sale of a machine 
contained a stipulation tha t in case it did not 
comply with the terms of the warranty the 
purchaser should notify the seller of that fact, 
and the latter might have an opportunity to 
make it comply or substitute another machine, 
held, that plaintiff could not recover for 
breach of warranty without also alleging no
tice to the seller and the giving of an oppor
tuni ty to remedy the defects: Davis v. Robin
son, 07-355. 

B r e a c h of b o n d : See § 3935 and notes. 
A l l e g a t i o n s a n d p roo f : The proof must 

sustain the material allegations of the peti
tion. Under an allegation in an action of 
replevin that plaintiff is the absolute and 
unqualified owner of the property he cannot 
recover upon proof of an interest as mort
gagee: Kent v. Wilson, 73-490. 

Under allegations of an oral contract plaint
iff cannot recover on proof of a written con
tract , even though such proof be oral, estab
lishing the contents of a writ ten contract 
which has been lost or destroved: Petersen v. 
Oaks, 40-530. 

When a written warran ty is relied upon evi
dence of a parol war ran ty is not admissible: 
Barrett v. Wheeler. 66-560. 

Under a petition upon a writ ten contract 
plaintiff cannot recover upon proof of an es
toppel : Phillips v. Van Schaik, 37-229. 

Under allegations of an indebtedness for 
work performed plaintiff cannot recover on a 
contract guarantying payment for such work 
by another : Packard, v- Snell, 35-80. 

When plaintiff declares upon a special con
tract he must 'prove the contract as laid, and 
any materia! variance even as to the amount 
due on the contract will be fatal. I t would be 
otherwise if the action were for work and 
labor, in which case the amount claimed 
would be immater ia l : Beebe v. Broivu, 4 G. 
Gr., 406. 

In a particular case, held, tha t there was a 
variance between the contract given in evi
dence and the contract set out m the plead
ings : York v. Wallace, 48-305. 

A party suing on a contract for services per
formed thereunder is limited in his recovery 
to the amount stipulated in such contract, and 
cannot recover an additional amount for 
breach of the contract by the other p a r t y : 
Bush v. Chapman, 2 G. Gr., 549. 

Under the allegations in a particular case, 
held, that plaintiff did not claim under a spe
cial contract, and might recover the reasonable 
value of services rendered: Forey v. Western 
Stage Co., 19-535. 

A plaintiff who declares specially upon a 
contract and also upon the common count for 
goods sold and dehvered may recover upon the 

common count on the quantum,meruit: Form-
holz v. Taylor, 13-500. 

Although at common law an express prom
ise might be alleged although an implied con
tract was relied upon, under code pleading 
proof of an implied promise is not proper 
under the allegations of an express promise: 
Proctor v. Reif, 52-592; Lines v. Lines, 54-
600. 

The allegation of an express contract to 
take a note in payment of a debt will be sus
tained by proof of a state of facts from which 
an agreement to that effect would be implied: 
Hunt v. Iligman, 70-406. 

Although it is well settled that when plaint
iff alleges a special contract he cannot prove 
and recover upon another contract or on a 
count for quantum meruit, yet when plaintiff 
set out one contract which was denied by de
fendant, who in his answer set up another 
contract, under which he claimed plaintiff's 
services were rendered, and the case was fully 
tried upon these issues, held, tha t plaintiff was 
properly allowed to recover the amount to 
which he was entitled under the contract set 
up in defendant's answer : Cook v. Smith, 54-
636. 

When the plaintiff seeks to recover against 
defendant individually upon a several promise 
a joint note containing a joint promise only is 
not admissible in evidence: Roop v. Seaton, 4 
G. Gr., 252. 

Where , in an action on a note, a deposition 
was taken in which the note referred to was 
set out by copy different from the note set out 
in the petition, held, that although such a va
riance might have been ground for objecting 
to the evidence, yet the identity of the note 
referred to in the deposition and the one set 
out in the pleading might have been estab
lished by other evidence, and in the absence 
of a showing that all the evidence in the court 
below was before the supreme court on appeal, 
i t would be presumed that such other evidence 
was introduced: Lauman v. Nichols, 15-161. 

Where the petition in an action for breach 
of warranty averred that paramount title had 
been subsequently purchased by plaintiff from 
a corporation named, but offered in evidence 
in support of that allegation a deed from 
another corporation, held, tha t this was a 
material variance, and the deed, should have 
been rejected: Burns v.. Iowa Homestead Co., 
48-279. 

Plaintiffs, in an action of forcible entry and 
detainer, claimed to recover on the ground 
tha t defendant was tenant at will by holding 
over after the termination of the lease. Held, 
tha t they were confined to these facts and 
could not recover upon proof of fraudulent 
combination to obtain tho lease without 
amendment of the pleadings. As to whether 
such amendment could be made, quaire: Gold
smith v. Boersch, 28-351. 

Where a party induced by fraud to make 
an exchange of one horse for another which 
was diseased brought replevin to recover the 
animal which he had given in exchange, alleg
ing absolute ownership and right to posses
sion, and that defendant falsely pretended to 
have entered into a contract of exchange, etc., 
and that plaintiff had tendered back the horse 
received and demanded the re turn of tua 
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other, and thereupon defendant alleged own
ership by a valid contract of exchange, held, 
tha t plaintiff might show fraud in the contract 
of exchange, rendering it void, at least in a 
proceeding before a justice of the peace, where 
not quite the same strictness of pleading is re
quired as in courts of record: Nolan v. Jones, 
53-387. 

In a particular case, held, tha t an admission 
tending to show a guaranty or war ran ty was 
not admissible in an action for false represen
tations : Clark v. Ralls, 58-201. 

Where plaintiff sought to recover the value 
of property alleged to have been fraudulently 
converted by defendant, and defendant alleged 
title under a bill of sale, no allegation of fraud 
in such transaction being made by plaintiff, 
held, tha t plaintiff could not introduce evi
dence to prove fraud and thus defeat plaint
iff's t i t le : Kervick v. Mitchell, 68-273. 

A petition claiming that defendant cut and 
carried away timber from the land of plaint
iff, held, not necessarily in form an action of 
trespass, and that under such petition plaintiff 
could show a promise to pay for such timber 
though he was not in possession at the time of 
the injury and had not the complete title unt i l 
afterward : Kline v. Mann, 29-112. 

Specific negligence must be proved as set 
o u t : Armstrong v. Ackley, 71-76. 

Where the petition in an action before a 
justice of the peace claimed $100 •' for dam
ages and trespasses," etc., and that defendant 
" broke and entered said premises by force 
. . . and did cut down and carry away one 
hundred trees of the value of $100," held that , 
upon a trial of such action on appeal, plaintiff 
could recover for the consequent injury to the 
realty, as also for the breaking: Dugan v. 
Hunt, 29-447. 

The fact that the cause of action stated in 
the petition is tha t ol trespass, while the evi
dence shows what was formerly known as 
trespass on the case, will not constitute a ma
terial variance: Brown v. Hendrickson, 69-
749. 

As to variance, see § 3892 and notes. 
As to effect of failure to prove allegations, 

see § 3936 and notes. 
A l l e g a t i o n s of d a m a g e : In an action for 

damages to furniture, held, tha t evidence of 
damage to other articles, such as provisions, 
etc., could not be introduced: Whitmore v. 
Bowman, 4 G. Gr., 148. 

Under a petition claiming damages for sell
ing plaintiff a horse having the glanders, held, 
tha t plaintiff could not recover for damages 
resulting from unlawful sale of such diseased 
horse by defendant to another by which plaint
iff was injured : Proctor v. Reif, 52-592. 

Damages occasioned by ph> steal and mental 
suffering may be alleged in a general way, and 
plaintiff cannot be required to make an i tem
ized statement thereof: Gilbert v. Hoffman, 
66-205. 

I t is not necessary to allege in a pleading 
the qualities or uses of the thing which add to 
its value, when recovery is sought for its de
struction or in ju ry : Lanning v. Chicago, B. 
& Q. R. Co., 68-502. 

The averment in an action for personal in
juries that plaintiff was seriously injured and 
Buffered great pain and mental anguish, and 

was pu t a t great expense because of the neg
ligence of defendant causing the injury, held 
not sufficient to entitle plaintiff to recover for 
loss of t i m e : Gardner v. Burlington, C. R. <$; 
N. R. Co.. 68-588. 

Where plaintiff sues for compensation u n d e r 
a contract which he has but partially per
formed, while he is subject to have set off 
against him the damages which the opposite 
par ty has sustained by reason of his failure to 
completely perform, yet it is for such opposite 
par ty to aver and prove such damages, and 
not for the par ty suing upon the contract to 
negative their existence: Wolf v. Gerr; 43-339. 

Where the petition in an action upon a re
plevin bond claimed a certain amount due as 
damages, and stated fully and explicitly t h e 
na tu re of the injury, held, tha t the petit ion 
was sufficient to entitle plaintiff to recover t he 
damages suffered: Keyes v. McNulty, 14-484. 

Plaintiff can recover no more than claimed 
in his peti t ion: Cameron v. Boyle, 2 Q. Gr. , 
154; Stiles v. Brown, 3 G. Gr., 589. 

Kelief which is not claimed in the peti t ion 
cannot properly be afforded: Givynnv. 'Turner, 
18-1. 

I t is against the spirit and intent of our Code 
to allow, as fruits of litigation, tha t which was 
not, by fair and obvious import of the plead
ings, put in issue and litigated between t h e m : 
Ffiffner v. Krapfel, 28-27. 

No judgmen t or other relief should be 
granted where none is asked: McConnell v. 
Denham, 72-494. 

Proof as to the amount of damage should be 
confined to the damages alleged in the peti
tion : Gamble v. Mullin, 74-99. 

The j u ry cannot award a greater sum as 
damages t h a n is claimed in the pleading: 
Charles City Plow, etc., Co. v. Jones, 71-234. 

A claim in a petition for expenses incurred 
for medical a t tendance covers expendi tures 
for medicine used by the physician in giving 
such medical a t tendance : Knapp v. Sioux 
City & P. R. Co., 71-41. 

Where a petition to recover damages caused 
by t he destruction of g ram gave the number 
of bushels of grain destroyed and demanded 
j udgmen t for a specified sum, held, t ha t j udg
ment could not be reversed for failure to al
lege the value of the grain in absence of a 
motion for a more specific s ta tement : Inde
pendence Mills Co. v. Burlington, C. R. & N. 
R, Co., 72-535. 

I I I . P R A Y E R . 

E s s e n t i a l : I t is error to render j u d g m e n t 
against a defendant against whom no prayer 
for relief is m a d e : Mobley v. Dubuque Gas, 
etc., Co., 11-71. 

Where the petition set out facts which 
prima facie entitled plaintiff to be regarded as 
assignee of a dower interest, but did not spe
cifically seek to have such dower assigned, 
and defendant by answer and cross-petition 
set up title under a deed of t rust and asked 
tha t his title be quieted, held, tha t a decree for 
defendant should be modified so as not to bar 
plaintiff from asserting his rights as assignee 
of the dower interest : Huston v. Seeley, 27-
183. 

Where the petition sets out a cause of ac-
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tion with the proper averments showing dam
ages, the fact that it contains no prayer for 
damages cannot be taken advantage of after 
verdict : Humphreys v. Daggs, 1 G. Gr., 435. 

P r a y e r for g e n e r a l r e l i e f : Where there 
is a pray er for general relief the plaintiff may 
have such relief against the parties to the ac
tion as he J IOWB himself entitled to, where 
such relief is consistent with the case made 
by the petition: Taverty v. Sexton, 41-435. 

Under a general prayer for relief in an 
equitable action plaintiff is entitled to any re
lief in equity to which he is entitled under the 
facts pleaded: Iloskinsv. Rowe, 61-180. 

Under a prayer for general relief, any relief 
m a y be granted which is consistent with the 
allegations of the pleading and sustained by 
the proof; and it is error to fail to grant relief 
to which the party shows himself entitled, 
though it be not specially asked: Pond v. 
Waterloo Agl. Works, 50-596. 

Under a general prayer for relief there may 
be a decree for the foreclosure of a mortgage 
if the facts , itcd justify such relief, al though 
the forecIo-,uie is not specifically asked: Her
ring v. Neely, 43-157; Ilait v. Ensign, 61-
724. 

Under a prayer for general relief complain
ant may be entitled to any relief consistent 
with the case made in his petition, but not to 
a decree covering matters not referred to nor 
included therein and as to which defendant 
has not properly had his day in court : Wilson 
v. Hon; 15-489. 

A court of equity cannot, under a general 
prayer for relief, make a decree or grant re
lief which has no proper basis in the facts set 
up in the to t i t ion: Casady v. Woodbury 
County, 13-113. 

Relief cannot be granted by a decree which 
is not specially prayed for and is not within 
the contemplation or a general prayer for 
relief: Johnson r. JIaniz, 69-710. 

E x e m p l a r y d a m a g e s in an action for 
civil damages for saie of intoxicating liquors 
to husband being specially authorized by stat
u te ncad not be asked in the prayer : Gustaf-
sonv. Wind, 0^-281. 

I n t e r e s t : Where the petition prays judg
ment for a ce i t i i a sum " w i t h interest and 
costs." reeoveiy may be had for interest on 
the sum so claimed from the commencement 
of the action, but not for interest accrued 
prior to that t ime: Haven v Baldwin, C-503; 
Butcher v. Brand, 6-235 ; Bat Ion r. Smith, 7-
85; liejfenuan v. Burt, 7-320; Lyon v. Bying-
ton, 10-121; Anderson v. Kerr', 10-233: An
derson v. Kerr, 10-236; Galley v. Tama 
County, 40-49. 

«Interest act ruing after the commencement 
of the action may be included m the judg
ment , alt bough the amount for which judg
ment is asked in the petition is not large 
enough to include such interest: Dawson v. 
Graham, 48-378. 

Where a petition set forth a promissory 
note drawing nitoiest and alleged " that said 
amount spiciiied m said note is wholly due 
and unpaid," and asked for " j u d g m e n t for 
the amount due by the said note,"' held not 
e n oneous to include in the judgment the in
terest due on the note up to the rendition of 
the j udgmen t : Smith v. Watson, 28-218. 

IV. COUNTS AND PARAGBAFHS. 

C o u n t s : Different causes of action should 
not be mingled in one count : Sands v. Wood, 
1-263. 

Two or more notes may constitute but one 
cause of action, and may be embraced in a 
single count with the petition: Stadler v. 
Parmlee, 10-23; Merritt v. Nihart, 11-57; 
Pagan v. Day, 46-239. 

Under the present Code parties are allowed 
to plead the same cause of action in different 
counts, as they might do at common law, 
where it appears tha t the counts relate to the 
same cause of action: Pearson v. Milwaukee 
& St. P. R. Co., 45-497; Peck v. Schick, 50-
281; Van Brunt v. Mather, 48-503. 

The statement in the petition that the counts 
relate to the same cause of action is unneces
sary, but will not vitiate the pleading: Pear
son v. Milwaukee & St. P. R. Co., 45-497. 

I t is allowable, under the Code, to join two 
counts which seek to recover on different and 
inconsistent states of fact: Jack v. Des Moines 
&Ft. D. R. Co., 49-627. 

It is proper to plead the same indebtedness 
in different forms and in different ways ; and 
two claims, one upon an account and the other 
upon a bill of exchange, the indebtedness-
sought to be recovered being the same, may 
bo joined in the same petit ion: Kimball v. 
Bryan, 56-632. 

Although one count fails to state sufficient 
facts to entitle the plaintiff to relief demanded 
therein, yet if such facts are stated in other 
part» ol the petition, and objection to the 
count is not taken by way of motion or de
murrer, it cannot be raised afterward by an 
instruction: Cruver v. Chicago, M. & St. P. 
R. Co., 62-460. 

Under a former statutory provision prohib
iting the statement of one cause of action in 
different counts, held, tha t where tho petition 
showed tha t the cause of action was for one 
wrong which in one count was styfed mali
cious prosecution and in the other false im
prisonment, held, tha t the costs were properly 
taxed against the plaintiff: Watson v. Bell, 
37-640. 

The petition in an action for personal injury 
should not, ordinarily, be divided into counts:. 
Hammer v. Chicago, R. I. & P. R. Co., 61-56. 

Where separate causes of action are set out 
in one count of the petition, the court may 
properly sustain a motion to divide and en
force such order by striking out a substituted 
petition filed without compliance with such 
oruer: O'Conner v. Chicago, R. I. & P. R. Co., 
75-617. 

P a r a g r a p h s : One of the paragraphs into 
which a petition sett ing forth an equitable 
cause of action is divided is not alone subject 
to demurrer. II, when taken with the other 
paragraphs, a cause of action is stated, that 
will be sufficient: Benedict v. Hunt, 32-27; 
Delaware County Bank v Duncombe, 48-488. 

Whatever is numbered as a distinct para
graph should contain something more than a 
mere conclusion of law, based upon t ta tements 
of facts in other paiagraphs, otherwise it may 
be stricken out on mot ion: Cooper v. French, 
52-531. 
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3853. Amended before answer. 2647. The plaintiff may amend his 
petition without leave at any time before the answer is filed, without preju
dice to the proceedings already had; but a notice of such amendment shall be 
served on the defendant or his attorney, and the defendant shall have the 
same time to answer or demur thereto as he had to the original petition. 
[R , § 2975.] 

Leave of court is not necessary to entit le or to demur or answer thereto obviates t he 
plaintiff to file such amendment as here con- necessity of notice of the a m e n d m e n t : Kim-
templated, and an appearance of defendant to ball v. Bryan, 56-632. 
move to strike such amendment from the files 

DEMURRER. 

3854. Causes Of. 2648. The defendant may demur to the petition only 
where it appears on its face, either: 

1. That the court has no jurisdiction of the person of the defendant or the 
subject of the action; or, 

2. That the plaintiff has not legal capacity to sue; or, 
3. That there is another action pending between the same parties for the 

same cause; or, 
4. That there is a defect of parties, plaintiffs or defendants; or, 
5. That the facts stated in the petition do not entitle the plaintiff to the re

lief demanded; 
G. That the petition on the face thereof shows that the claim is barred by 

the statute of limitations; or fails to show it to be in writing where it should 
be so evidenced or, if founded on an account, or writing as evidence of in
debtedness, and neither of such writings, account, or copy thereof is incor
porated into or attached to such pleading, or a sufficient reason stated for not 
doing so. [R> §§ 2 8 ?6, 2918, 2920, 2961, 29G3, 2964.] 

G r o u n d s : The provisions of the s ta tute 
limit the causes of demurrers and no other can 
be urged. The fact tha t the pleading is argu
mentative, not being one of the causes set out, 
cannot be taken advantage of in that m a n n e r : 
Davis v. Bouar, 15-171. 

"Want of j u r i s d i c t i o n : Unless it appears 
on the face of the petition that the court has 
no jurisdiction, an objection on that ground 
cannot be raised by a demurrer, and can only 
be taken advantage of by answer: Childs v. 
Limback, 30-398. 

Demurrer to the jurisdiction of 1he court is 
not the proper method of raising the objection 
that the action is brought hi the wrong county. 
Such objection is to be raised by motion to 
change the place of trial to the proper county : 
Cole v. Conner, 10-299. 

An objection based on the want of jurisdic
tion may be raised at any time, and is not 
waived even by consent: Orcutt v. Hanson, 
71-514. 

A n o t h e r a c t i o n p e n d i n g : A demurrer on 
this ground can only be sustained when the 
lact appears on the lace of the peti t ion: 
Mosher v. Independent School Dist., 42-632, 
635. 

Tnat pendency of another action may be 
pleaded m abatement, see notes to g 3939. 

T h e d e f e c t of p a r t i e s which is a ground 
of demurrer is a non-joinder of parties who 
should have been joined, either as plaintiffs or 
defendants. A misjoinder or unit ing of par
ties who should not be joined is not a ground 
of demurrer : Turner v. First Nal. Bank. 26-
562; Mornan v. Carroll, 35-22; King v. King, 

40-120; Dubuque County v. Reynolds. 41-454: 
District T'p v. District T'p, 44-512, 517: Bort 
v. Yaw, 46-323; Independent School Dist. v. 
Independent School Dist., 50-322. 

The fact tha t a par ty to the proceeding who 
was properly made a party has not been served 
wi th notice cannot be taken advantage of by 
demurrer on behalf of another j jarty who is 
served: Forbes v. Delashmutt, 68-164. 

If causes of action against different part ies 
are joined the defendant may d e m u r : Cogs
well v. Murphy, 46-44. 

If the delect of parties appears on the face 
of the petition it will be held waived, unless 
taken advantage of by demur re r : McCormick 
v. Blossom, 40-256; Lilliev. Case. 54-177. 

If defect of parties be fatal to the character 
of the petition and the relief asked, the objec
tion may be insisted on at the hearing, and if 
the court proceeds to a decree notwi ths tanding 
such objection, it may be reversed for error 
on this account : Swan v. Clark, 36-560. 

The objection tha t a necessary par ty de
fendant has not been served wi th notice need 
not, and perhaps should not, be raised by 
answer of the other defendant, but may bo in
sisted upon to defeat a final decree: Miller v. 
Mahajfy, 45-289. 

M o t r a i s e d o n a p p e a l : A n objection on 
the ground of defect of parties cannot be 
made for the first t ime in the supreme court. 
If not taken advantage of by demurrer or per
haps by plea, it mus t be regarded as waived: 
Bouton v. Orr. 51-473. 

An objection to the non-joinder of parties, 
when first made in the appellate court , if well 
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taken, will operate to remand the cause for 
further proceedings in the court below: Par-
shall v. Moody, 24-314. 

Where it appears in the supreme court that 
parties who are necessary to a full determina
tion of the controversy are not in court, the 
cause will be remanded for the jiurpose of al
lowing such parties to be brought in : Crosby 
v. Davis, 9-98. 

As to misjoinder of parties, see notes to 
§g 3750 and 3753. 

That the facts do not entitle the party 
t o t h e r e l i e f d e m a n d e d : Under the Re
vision a petition was not vulnerable to de
mur re r simply because it asked relief to which 
its averments did not entitle the pleader: 
Byers v. Rodabaugh, 17-53 ; Orman v. Orman, 
26-361; Harwood v. Case, 37-692. 

But the phrase ' ' le l ief demanded " used in 
the Code is broader than the corresponding 
te rm used in the Revision: Watts v. Everett, 
47-269. 

Therefore, held, tha t a demurrer would lie 
in an action or. a judgment brought within 
fifteen 3_ears from its rendition without leave 
of court, as required by § 3726, being alleged: 
Ibid. 

A petition setting out a cause of action upon 
a note alleged to have been executed upon a 
date which fell upon Sunday is subject to a 
demurrer , and the court will take judicial no
tice of the fact that a given day of the month 
falls upon Sunday: Clough v. Goggins, 40-325. 

Where the petition sets out a contract under 
which it is incumbent upon plaintiff to do 
something before it becomes incumbent or 
proper for defendant to perform on his part, 
and the plaintiff fails to allege performance, 
the objection to the defect in plaintiff's peti
tion can be raised by demurre r : White v. Day, 
56-248. 

The fact that tho averments of the petition 
do not entitle plaintiff to the relief demanded 
shou.d be raised by demurrer, and not through 
motion to strike them from the petition; but 
if the motion is made and passed upon with
out objection on that ground, the form of 
raising tho question will not constitute revers
ible error: lilioadabeck v. Blair Town Lot, 
etc., Co., 62-368. 

S t a t u t e of l i m i t a t i o n s : Where a pleading 
shows affirmatively that its cause of action is 
barred by statute of limitations, the proper 
mode of assailing- it is by demurrer : Miller v. 
Dawson, 26-186; Springer v. Clay County, 35-
241. 

To enable a party by demurrer to insist on 
the bar of the statute of limitations, the plead
ing mus t show affirmatively tha t the cause of 
action is barred by tfie laws of tins s.tate or of 
some other state where defendant has resided : 
Moulton v. Walsh, 30-361; Shearer v. Mills, 
35-499. 

Where it appears that before the period of 
limitation expired defendant became a non
resident of the state, and it does not affirma
tively appear that the action has become 
barred by the laws of the state where he has 
subsequently resided, a demurrer will not l ie: 
Brown v. Roekhold, 49-282. 

Under a previous statutory provision which 
did not expressly authorize a demurrer on this 
ground, although it appeared on the face of 

the petition that the cause of action was barred 
by the statute of limitations, held, that the ob
jection could not be taken by demurrer, but 
must be set up by way of answer or plea, for 
the reason that the statute recognized excep
tions which might take the action out of the 
operation of the statute, and the statute ought 
to be pleaded so that the other party might 
have an opportunity to take advantage of such 
exceptions: Wapello County v. Bigham, 10-39. 

This was also the rule at common law, bu4 
it was otherwise in equi ty : Pliares v. Walters, 
6-106. 

WThere it appears on the face of a petition 
on a policy of insurance that the action is 
brought after the expiration of the t ime lim
ited in the policy for bringing such action, the 
objection may be raised by demurrer : Moore 
v. State Ins. Co., 72-414;'and see Carter v. 
Humboldt F. Ins. Co., 12-287. 

S t a t u t e of f r a u d s : The objection that the 
contract sued upon is not in writing cannot be 
urged as a ground of demurrer unless the con
tract appears to be one which must be in 
writ ing to be enforced: Cox v. Carrell, 6-350. 

That a contract relied on appears to have 
been in parol when under the statute of frauds 
it should have been in wri t ing is made a 
ground of demurrer. If plaintiff relies for 
proof of his claim upon the testimony of de
fendant he must make that averment in his 
petition in order tha t it be not subject to de
murrer : Babcock v. Meek, 45-137. 

And it was similarly held as to the s tatute 
of limitations under previous provisions au
thorizing the plaintiff to recover notwith
standing the bar ol the statute, where he 
could establish his claim by defendant's testi
mony : New field v. B lawn, 16-297. 

F a i l u r e t o s e t o u t a c c o u n t o r c o p y 
t h e r e o f : In a petition claiming an amount 
due for services performed for defendant at 
his verbal request and not under writ ten con
tract during a certain period and at a certain 
place, held, that it did not necessarily appear 
tha t the cause of action embraced separate 
items of account so tha t a demurrer on the 
ground tha t the account or a copy thereof 
was not set out should have been sustained: 
O'Brien v. Chicago, M. &St. P. R. Co., 64-411. 

This provision as to setting out a copy of the 
account sued on is to be observed no matter 
how simple may be the account : Winters v. 
Page County, 70-300. 

In an action for balance due on settlement 
of account, a copy of the account need not be 
set ou t : Bnehler v. Reed, 11-183. 

As to bill of particulars, see £ 3919. 
failure to set ont copy of written 

i n s t r u m e n t s u e d o n : Where plaintiff c tdms 
under an assignment wi thout stating whether 
it is in writ ing or not. but without setting out 
any writing, he may be compelled, on motion 
for more specific s tatement, to show how he 
became owner of the claim, but the objection 
cannot be reached by demurrer for failure to 
set out a copy of such instrument, it not ap
pearing that it was in wri t ing: Thompson v. 
Cook, 21-472. 

Xiie oojctuion that a bill of particular», or a 
wri t ten instrument, is not set out or attaeii-d, 
must be taken by demurrer ; it cannot be in
terposed as a ground for the exclusion of evi-
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dence: Faru-ell v. Tyler, 5-535; Peterson v. 
Allen, 12-366; Smith v. McLean, 24-322. 

Objection that writ ten notice of loss of 
stock, in case of injury to such stock on a 
rai lway where the company has a r ight to 
fence and has not done so, as provided in 
§ 1972, is not attached to the petition, should 
be taken advantage of on demurrer, and not 
by objection to the introduction of such notice 
in evidence: McKinley v. Chicago, R. I. & P. 
R. Co., 47-70, 78. 

I t is necessary in an action to recover upon 
a subscription of stock to a corporation to set 
out a copv of the subscription paper: Hudson 
v. Plank "Road Co.. 4 G. Gr., 152. 

Where a pleading is founded upon breach of 
covenants i i r a deed, a-copy of the deed should 
be incorporated into or attached to such plead
ing : Nosier v. Hunt, 18-212. 

Where a negotiable instrument is sued on in 
the name of the indorsee, a copy of the in
dorsement should be set out together with a 
copy of the ins t rument : Mainer v. Reynolds, 
4 G . Gr., 187. 

In an action upon the guaranty of a wr i t ten 
instrument it is not necessary to set out a copy 
of the guaranty . The action is founded on 
the instrument itself: Knight v. Fox, Mor.. 
305. 

In an action on a note and mortgage by an 
assignee the instrument of assignment m a y 
properly be attached to the peti t ion: Franklin 
v. Twogood, 18-515. 

The lact that a petition avers that the mort
gage therein referred to was duly assigned to 
plaintiff does not necessarily imply that it was 
transferred by writ ing, and such petition will 
not, therefore, be subject to demurrer on the 
ground that such wri t ten instrument is not 
set ou t : Barlhol v. Blakin, 34-452. 

Where an action was brought upon a large 
number oi bank-bills of different denomina
tions, held, that it was sufficient to at tach one 
of each denomination as an exhibit : Tarbell v. 
Stevens, 7-1C3. 

The failure to set out in a cross-petition a 
wri t ten imtrunient relied on therein which is 
already set out m the original petition is not 
a ground oi' demurrer : Coe v. Lindley, 32-437. 

If the action is based upon a contract writ
ten in a foreign fanguage it is sufficient to 
at tach a translation to the petit ion; a copy in 
the foreign language need not be set ou t : 
Christenson v. Gorsch, 5-374; Bower v. Dei-
deker, 38-418, 421. 

I t is only necessary to at tach a copy of the 
written instrument when the action is founded 
on such ins t rument : Barney v. Buena Vista 
County, 33-261. 

I t is not the evidence in the case that plaint
iff is to at tach to his petition, but a copy of 
the instrument or account on which he brings 
his sui t : Latterett v. Cook, 1-1. 

Plaintiff is not required to at tach to his pe
tition copies of instruments which he intends 
to introduce in evidence unless they are the 
instruments upon which the action is founded: 
McLott v. Savery, 11-323. 

Plaintiff cannot be required to set up a wri t 
ten instrument which is not the basis of his 
cause of action, but is merely a link in the 
chain of evidence necessary to establish i t : 
Harwood v. Case, 37-692. 

W h e r e a record is not the foundation of a n 
action it need not be set o u t : Ruddick v. 
Marshall, 23-243. 

W h e r e a petition in equity sought to h a v e 
set aside a judgment by confession, held, t h a t 
it was not necessarj r to at tach a copjr of t he 
s ta tement on which such judgment was ren
dered: Vannicev. Green, 14-262. 

In an action for damages for r ight of way, 
held, tha t the deed for such r ight ol way m i g h t 
be introduced as evidence wi thout hav ing set 
it out in the answer : Taylor v. Cedar Rapids 
& St. P. R. Co., 25-371. 

The duplicate receipt of the receiver of t he 
United States land office, relied on to establish 
plaintiff's title in an action of trespass, need 
not be set out by copy: Dorcey v. Patterson, 
7-420. 

In an action of r ight it is not necessary to 
a t tach copies of tit le papers : Boardman v. 
Beckwith, 18-292. 

Where , in an action against a county treas
urer for wrongfully seizing and selling plaint
iff's property, defendant justified under a t a x 
list and warrant , setting out the warran t , held, 
tha t the answer was not demurrable for not 
sett ing out a copy of the t a x l is t : Games v. 
Robb, 8-193. 

In an action to set aside a sheriff's sale, held, 
t h a t it was not necessary to a t tach a copy of 
the execution and sheriff's deed as ins t ruments 
sued on : Walkup v. Zehring. 13-306. 

Where a party suing upon rescission of a con
t rac t for the conveyance of land offered to re
t u r n certificates of stock received by h im in 
payment for such land, held, tha t he need not 
set out a copy of sucli certificates: Carey v. 
Cincinnati & C. R. Co., 5-357. 

Where a note is wri t ten upon the back of a 
paper containing a contract, it is not necessary, 
in making an exhibit of a copy of the note in 
the pleading, to set out a copy of such con
t rac t : Dunning v. Rumbangh, 36-566. 

For objection appearing on the face of 
t h e p e t i t i o n : A demurrer can be interposed 
only for mat ters appearing on the face of the 
pet i t ion: Polk County v. Hierb, 37-361. 

A n exhibit cannot be attached to a demur re r 
in order to take advantage of grounds there
for which would uot otherwise appear : Rud
dick v. Marshall, 23-243. 

Neither the interrogatories a t tached to a 
pleading nor the answers thereto can, on de
murrer , aid a defective pleading: Lane v, 
Krekle, 22-399. 

In ruling upon a demurrer the court cannot 
go outside of the pleading to discover facts 
upon which the pleading m a y be sus ta ined: 
Miller v. Miller, 63-387. 

"What objections raised by demurrer 
a n d w h a t b y m o t i o n : Under previous prac
tice, held, tha t a variance between the decla
ration and the writ could not be raised by de
m u r r e r : Culver v. Whipple, 2 G. Gr., 365. 

If an averment of the petition is claimed to 
be insufficient in law, the proper way to raise 
the objection is by demurrer and not by mo
t ion: Childs v. Griswold, 35-488. 

An objection which is a ground of demurrer 
cannot properly be raised by motion to dismiss 
the act ion: State ex ret. v. De Kruif, 72-488. 
Nor by motion to s t r ike : Irwin v. Yeagar, 
74-178. 
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A demurrer and not a motion to strike from 
the files is the proper mode of determining the 
sufficiency of the pleading: Cl'irk v. Cress. 
20-50; Martin v. Dobbins, 32-5.4; Merchants' 
Nat. Bank v. Montgomery, 82-602. 

An objection that a counter-claim set up in 
the answer cannot be properly interposed on 
account of its not being in behalf of the proper 
parties should be raised by demurrer and not 
by motion to strike from the files: Bird v. 
McCoy, 22-594. 

Objection to the sufficiency of a petition 
cannot properly be raised by motion to strike 
out all the averments thereof. Such objection 
should be raised by demurrer : Rhoadabeck v. 
Blair Town Lot, etc., Co., 62-368. 

However, if such a motion is made and 
passed upon in such a case without objection 
on that ground, the form of raising the ques
tion will not constitute reversible error : Ibid. 

The fact that plaintiff's action should have 
been brought in law instead of in equity, or 
vice versa, or that plaintiff in an action in 
equity has a full, speedy and complete remedy 
at law, are not proper grounds lor demurrer. 
The remedy in such cases is by motion to have 
the action changed to the proper docket: See 
g 3719 and notes. 

An alternative allegation in the petition, of 
a material fact, is not a ground of demurrer : 
The remedy for such defect is by motion: 
Turner v. First Nat. Bank, 26-562. 

Failure of the petition to set out the dam
ages sustained by plaintiff is not a ground of 
demurrer , but can only be reached by motion 
*or more specific s ta tement : McCormick v. 
Bas(d. 46-235. 

Wrhere one count of t he pleading is held in
sufficient on demurrer, and an amendment is 
filed, the same in substance as the original, the 
other party is not required to again demur, 
but the amended pleading should be stricken 
from the fifes on motion: Waukon v. St rouse, 
74-547. 

Where a mortgage provided that upon thir ty 
days' default in payment of interest the whole 
amount of the principal should become due at 
the option of the holder, and at the end of 
such thir ty days' default action was brought, 
it being alleged in the petition tha t plaintiff 
had elected that the whole sum become due, 
held, tha t a demurrer would not lie upon the 
ground that notice of the election had not been 
given, but such objection could only be raised 
by motion for more specific statement or an
swer : Parkyn v. Travis, 50-436. 

Where a petition in an action to recover 
damages for changing the grade of the street 
alleged that the grade was established b.y or
dinance, but neither described the grade nor 
set out tho ordinance, held, tha t while it might 
be subject to be made more specific on motion 
it was not vulnerable to demurrer : Noi/es v. 
Mason City, 53-418. 

D e f e n s i v e m a t t e r : The petition in equity 
in an action to defeat certain tax deeds stated 
tha t the plaintiff was the owner of the prop
erty at the t ime of the several sales and con
tinued to be such owner : that she had re
deemed from the sales and paid all taxes due, 
and that notwithstanding these facts defend
ant had in some manner obtained tax deeds; 
held, tha t if defendant claimed title under a 

sale made at a different t ime from any men
tioned in the petition, such fact could only be 
made available by affirmative pleading on his 
part and that a demurrer would not lie: Gray 
v. Coan, 23-344. 

Where the allegation of the petition, that 
the indebtedness to secure which a vendor's 
lien was sought to be enforced was incurred 
in the purchase of the homestead, was not dis
tinctly negatived by the answer, so that the 
court could not determine therefrom whether 
the homestead right existed and was effectual 
or not, held, tha t it was not error to sustain a 
demurrer to that part of the answer setting 
up a homestead exemption: Pratt v. Delavan, 
17-307. 

Where the defense set up in the answer 
is held insufficient on demurrer , it will not 
be presumed tha t the issue raised by such 
defense was before the court upon final hear
ing in such manner as to render the ruling 
upon the demurrer error without prejudice: 
Schroeder v. Chicago, R. I. & P. R. Co., 4 1 -
344. 

S e v e r a l c a u s e s of d e m u r r e r : Where a 
demurrer assigns several causes, and is sus
tained as to one and overruled as to others, 
such rul ing will not bo reversed on appeal if 
any of the causes assigned are good, although 
as to the particular ground on which it was 
sustained tne ruling be found erroneous: 
Jeiire v. Perkins, 29-262. 

T o e n t i r e p l e a d i n g ; w h e n o n e c o u n t o r 
d i v i s i o n i s su f f i c i en t : A demurrer can only 
properly be interposed to controvert the legal 
sufficiency ol the mat ter stated in the entire 
count or petition, and not to assail a portion of 
a count, or improper, foreign, redundant or 
irrelevant mat ter therein. If the count con
tains sufficient s ta temenls to constitute a cause 
of action or defense it is not vulnerable to de
mur re r : Hayden v. Anderson, 17-158. 

A paragraph of a pleading cannot be assailed 
on demurrer, the demurrer being proper only 
when it at tacks the whole pleading or count : 
Delaware County Bank v. Buncombe, 48-488. 

A demurrer to the entiie petition should not 
be sustained because a portion of it demands 
rebel upon facts improperly pleaded : District 
T'p v. District T'p, 44-512. 

Where an answer sets up bu t one defense it 
is not proper to interpose a demurrer to a por
tion thereof: Chicago. I. & D. R. Co. v. Cedar 
Rapids, I. F. & N. W. Pi. Co.. 67-324. 

Where but a portion of the pleading or 
count is defective, a motion to strike out the 
objectionable mat ter is the proper r emedy : 
Shulte v. Hennessy, 40-352. 

Where distinct defenses are improperly 
joined in one division of an answer, tho de
murrer may be directed against one of them 
alone: Wright v. Connor, 34-240. 

A general demurrer to a pleading containing 
more t h a n one count should be overruled if 
either count or any cause of action set out 
therein is sufficient: Chambers v. Lathrop, 
Mor., 102; Jar vis v. Woriek, 10-29; Coon v. 
Jones, 10-131; Dan- v. Lilley, 11-4; Edmonds 
v. Cochran, 12-488; Zapple v. Rush, 23-99; 
Singer v. Cavers, 26-178. 

Judgmen t against plaintiff on demurrer to 
one count of the petition should not be entered 
while an issue upon a plea to another counii 
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remains undetermined: Roberts v. Albright, 
2 G. Gr., 120. 

A demurrer to the whole of an answer, 
some parts of which are good, should be over
ruled: Bonney v. Bonney, 29-448. 

A demurrer to the whole answer should not 
be sustained where the answer contains a gen
eral denial: Sample v. Griffith, 5-376. 

It is error to sustain a demurrer to the 
\\ hole of an answer when a material issue is 
presented therein by an averment that defend
ant has not knowledge or information suffi
cient to form a belief as to an allegation of the 
petition: McPhail v. Hyatt, 29-137. 

Wheie an entire answer is attacked by a 
demurrer, the demurrer should be overruled 
if the answer contains a defense to the action, 
although some one or more divisions therein 
are vulnerable to demurrer : Holbert v. St. 
Louis, K. C. & N. R. Co., 38-815; Johnson v. 
Tantlinger, 31-500. 

W h a t a d m i t t e d b y d e m u r r e r : A de
murrer only admits such facts to be t rue as are 
well pleaded: Hat kins v. Edwards, 1-426; 
Ilarljo.d Bonk v. Green, 11-476; Scofield v. 
Me Dowel}, 47-129; Bailey v. Landingham, 52-
415. 

A demurrer admits facts well pleaded in the 
pleading attacked, but not conclusions of law 
' t i l e d therein: Gaines v. liobb, 8-193; Lyon v. 
O'Kell. 14-233; Smith v. Henry County, 15-385; 
Freeman v. Hart, 61-525. 

One of the offices of the demurrer is to in
quire whether the matter is well pleaded or 
can be pleaded, and it therefore raises the 
question whether the opposite pleader m a j , 
under the i ules of evidence, prove the facts 
which he has pleaded: Harkinsv. Edwards, 
1-426. 

Where a demurrer is interposed to the peti
tion on an account, on the ground tha t no 
cop) thereof is set out or attached, and is over
ruled, the defendant should not bo held as ad
mitt ing tin aveiments of the petition, and, on 
failure to i.nsvver. plaintiff's claim should be 
established by evidence as on default : Buehler 
v. Reed, 11-182. 

An averment as to the non-existence of evi
dence of a tact or of a conclusion of law is not 
admitted by demurrer : Iowa R. Land Co. v. 
Sac County, 39-124. 132. 

A fact which is judically known to the court 
is to be regarded as a matter of law, and can
not be pleaded. A contradiction or denial of 
such fact cannot, thecefoie, be well pleaded, 
and i- not admitted by demurring to the plead
ing containing such contradiction or denial : 
Cooke v. Tallman, 40-138. 

A demurrer dooo not confess an allegation 
which it appears from the face of tho pleading 
that the pleader is Cotopped to make. Thus a 
party having, in an answer, admitted the exe
cution of a tax deed and also alleged its inva
lidity for want of advertisement of the sale, 
h'ld, that as the deed was conclusive as to the 
regnlaiiry of the sale m this respect, the alle
gation ot invalidity ior want of advertisement 
n^s not admitted bv demurrer to the answer : 
r.eojbeld v. McDowed, 47-129. 

In an action to compel the collection of a t ax 
voted in aid of a r inhoad upon certain condi
tions, held, that an averment thau due proof 
hau been maue as to compliance with the con

ditions was an averment of fact, and was 
confessed by the demurrer to the pet i t ion: 
Burlington, C. R. & M. R. Co. v. Stewart, 39-
267. 

Where a petition, based upon certain certifi
cates, alleged tha t they were in due form of 
law, but the certificates were also set out, 
held, tha t a demurrer on the ground tha t they 
did not contain conditions required by law did 
not admit the averment tha t they were in due 
form: Minnesota & I. S. R. Co. v. Hiams, 53-
501. 

In passing upon a demurrer the court will 
not look to prior or subsequent pleadings for 
facts admitted nor consider facts not pleaded 
or admitted. The facts alleged by the plead
ing alone are to be deemed admit ted ior the 
purpose of its consideration: Johns v. Bailey, 
45-241. 

A m e n d m e n t : A demurrer may be 
amended: Morrison v Miller, 46-84; Powe
shiek County v. Cass County, 63-244. 

D e m u r r e r r e l a t i n g b a c k : The common-
law rule that the demurrer i elates back to the 
first defective pleading is not applicable under 
the Code, and if the objection to the first de
fective pleading is not raised by the opposite 
party, it is no ground for holding such plead
ing bjd when a demurrer is afterward inter
posed to the pleading of the opposite par ty • 
Gano v. Gilruth, 4 G. Gr., 453. 

But under the common-law practice whore 
defendant filed a defective pleading, and 
plaintiff a replication to which defendant de
murred, held, tha t a l though the replication 
was defective, the court would go back to the 
first error- committed and render judgmen t 
in favor of plaintiff on the ground tha t the 
demurrer would relate back to the first mis 
take in pleading: Wile v. Matherson, % G. Gr. 
184. 

Withdrawal of pleading in order to 
d e m u r : I t is a mat ter wi thm the sound dis
cretion of the court to affovv the wi thdrawal 
of a pleading and the filing of a demurrer to 
the previous pleading instead, and such dis
cretion is not reviewable unless shown to have 
been abused: Dubuque County v. Reynolds, 
41-454; Byingtoa v. Stone, 51-317. 

S e c o n d d e m u r r e r : A second demurrer 
to the same pleading is not al lowable: See 
§ 3845. 

A d e m u r r e r i s w a i v e d by interposing a 
second demurrer whilst the first is undisposed 
of: District T'p v. District T'p, 44-512. 

Or by filing an answer : Fisher v. Scholte, 
30-221. 

Or try going to trial on an issue of fact : Por
ter v. "Lane, Mor., 197; Daugherty v. Bridg-
man, Mor., 295. 

C h a n g e o f r u l i n g o n d e m u r r e r : W h e r e 
a pleading was held bad on demurrer , and an 
amendment was filed setting up substantial ly 
the same allegation, and a motion was made 
to stride such amendment from the fifes, held, 
that tho court in passing upon such motion 
might change its ruling"as to the demurrer , 
anil refuse to stril.e the amendment from the 
files: Jeukms v. Shields, 36-526. 

The court is not concluded in the subsequent 
stages of the case by rulings made upon a de
murrer , but may and should change such rul
ings if satisfied of its error. If theieby a par ty 
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is taken by surprise, some order should be notes to § 3859; and as to waiver of objection 
made which will fully protect his r ights : Nor- to ruling by amending or pleading over, see 
ton v. Knapp, 64--112. notes to g 3860. 

As to the effect of a ruling on demurrer, see 

8 8 5 5 . H o w specif ic . 2649. A demurrer must specif^v and number the 
grounds of objection to the pleading, or it will be disregarded; and it shall 
not be sufficient to state the objection in the terms of the preceding section, 
except that a demurrer to an equitable petition for the fifth reason of said sec
tion may be stated in the terms thereof. [R., § 2877; C , '51, § 1754.] 

H o w spec i f i c : The general demurrer is 
abolished: Davenport Gas, etc., Co. v. Daven
port, 15-6. 

A demurrer not distinctly stating tho 
grounds on which it is based should not be 
regarded: Jones v. Brun skill, 18-129. 

In demurrers and motions the t rue ground 
of objection should be distinctly slated in 
order that the party shall be advised what 
specific defect is aimed a t : Danforlh v. Car
ter, 1-546. 

A party will not be allowed to state one 
ground oi demurrer, and argue and obtain 
judgment upon another : Middleton Savings 
Bank v. Dubuque, 15-894. 

Anil an objection not pointed out cannot be 
raised thereunder: Allen v. Cerro Gordo 
County, 34-54. 

Under a demurrer on the ground that the 
facts stated in the answer do not constitute a 
defense, the objection that the facts stated are 
not well pleaded cannot be raised: Traders' 
Bank v. Alsop, 64-97. 

I t is no part of the office of a demurrer to 
contain an argument or anything other than 
jus t such matter as shall call the attention of 
the opposite par ty clearly to the specific points 
made by it. A pieader is not required to give 
tho reason which has led his mind to the con
clusion that the pleading attacked is objection
able in the matters pointed ou t : Davenport 
Gas, etc.. Co. v. Davenport, 15-6. 

I n l a w a c t i o n s ; A demurrer must specific
ally point out the ground upon which it is 
founded: Babbitt v. Walters, 3 G. Gr., 564; 
Traders' Bank v. Alsop, 64-97. 

As an action of mandamus is an action at 
law, a demurrer to the petition must specify 
the grounds of objection: District T'p v. In
dependent Dist., 72-687. 

A demurrer in an action at law that the 
mat ters stated in the petition are not sufficient 
to constitute a cause of action or to entitle 
plaintiff to recover is not sufficiently specific 
and should be disregarded: Crouch v. Crouch, 
9-269; Singer v. Cavers, 26-178; McLaughlin 
v. Bascomb, 36-593; Davidson v. Biggs, 61-
309. 

Demurrers in particular cases held too gen
eral or indefinite: McKellar v. Stout, 13-487; 
McGregor & S. C. R. Co. v. Birdsall, 30-255; 
Chikls v. Limback, 30-398. 

A demurrer to a petition based upon certifi
cates of clerks of election as to the voting of 
a railroad aid tax, on the ground that they 
contained no conditions upon which said tax 
was claimed to have been voted, the statute 
requiring such conditions to be incorporated 

3856. Waiver of; answer; arrest of judgment. 2650. When any 
of the matters enumerated as grounds of demurrer do not appear on the face 

into such certificates, held sufficiently specific: 
Minnesota & I. S. R. Co. v. Hiams, 53-501. 

Where by stipulation of the parties a de
murrer had been recognized as raising an issue 
in the case, held, tha t the objection to such 
demurrer, tha t it was not in proper form, 
could not be taken advantage of: Updegraft 
v. Edwards, 45-513. 

Statement of grounds of demurrer in a par
ticular case, held sufficient: Davenport v. 
Whisler, 46-287. 

I n e q u i t y : In determining a demurrer to 
a petition in equity setting up the objection 
tha t the petition does not show tha t the plaint
iff is entitled to any equitable relief, the ques
tion is not whether plaintiff is entitled to all 
the relief asked for in the prayer of the peti
tion, but whether he is entitled to any relief 
in equity, conceding the facts set forth in the 
petition to be t r u e : Peters v. Pliillips, 63-550. 

Wrhile a general demurrer may be inter
posed to a petition in equity, yet if the party 
undertakes to specify grounds of demurrer he 
will be confined to those designated and can
not raise others which might have beon taken 
advantage of under a general demurrer : 
Allen v. Cerro Gordo County, 84-54; Bisson 
v. Curry, 35-72. 

A demurrer in an equitable action may be 
both general and special, and if the general 
ground is substantially stated and well taken, 
it is sufficient al though the special ground al
leged be not sufficient: Cowen v. Boone, 48-
350. 

A general demurrer to a bill that it is with
out equity reaches matters of substance only 
and not defects which are merely formal: 
Hoskins v. Hattenback, 14-814. 

Under a general demurrer in an equitable 
action, the right of plaintiff to maintain the 
action as a proper par ty may be raised: Hanna 
v. Hawes, 45-437. 

If any of the cases mentioned as ground of 
demurrer except the geneial ground specified 
in "J 5 of the preceding section are intended 
to be relied on, they should be specified in an 
equitable action with the same certainty and 
precision as m a law action or they will be dis
regarded: Ibid. 

Where a proceeding has, without objection, 
been treated as in equity, and a general de
mur re r to the petition has been sustained, 
such ruling will not be reversed in the su
preme court on the ground that the action was 
not properly in equity, and the demurrer 
should have been specified: Hintrager v. Sum-
bargo, 54-604. 
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of the petition, the objection may be taken by answer. If no such objection 
is taken, it shall be deemed waived. If the facts s t i ted by the petition do not 
entitle the plaintiff to any relief whatever, advantage may bs taken of it by 
motion in arrest of judgment, before judgment is entered. [R., § 2878.] 

O b j e c t i o n s n o t p r o p e r l y r a i s e d by mo
tion, demurrer or otherwise must be deemed 
waived: Murphy v. Creigliton, 45-179, 183; 
Hanks v. North, 58-396; Wendull v. Osborne, 
68-99. 

An objection to the pleadings not taken be
fore trial nor by motion in arrest of judgment 
is deemed waived: Great Western Printing 
Co. v. Tucker, 73-755. 

G-round of d e m u r r e r w a i v e d : Defend
ant by taking issue upon the allegations of the 
petition thereby admits that they constitute a 
cause of action, and cannot therefore insist 
tha t plaintiff shail prove facts outside of the 
record in order to make out his cause of ac
tion : Frentress v. Mobley, 10-450. 

A judgment based upon an answer sett ing 
up the statute of limitations will not be set 
aside as erroneous on the ground tha t the 
question might and should have been raised 
by demurrer : tha t objection to the answer 
must be raised at the proper t ime : Brenneman 
v. Edwards, 55-374. 

A demurrer to an amended petition present
ing all the grounds of objection in a previous 
demurrer to the original petition, held to be a 
waiver of the original demurrer : District T'p 
v. District T'p, 44-512. 

Objections raised by demurrer not showing 
warn of jurisdiction are waived by joining 
issue and going to trial upon the meri ts : Stiles 
v. Brown, 3 G. Gr., 589. 

An objection which might have been raised 
by demurrer cannot be first urged by a mo
tion lor juugment where the evidence shows 
the existence of a fact not pleaded which 
would cure the objection: Olson v. Neat, 63-
214. 

The method of taking advantage of a ques
tion which goes to the cause of action as set 
ouc in the petition is by demurrer, motion in 
arrest, and perhaps also upon error duly as
signed, but the advantage of such objection 
cannot be taken by motion for new t r ia l : 
Veach v. Thompson, 15-380; Egleston v. Brass-
field, 38-698. 

The objection that the petition fails to allege 
that the damage claimed was the result of the 
injury imputed to defendant cannot be raised 
where it is not made until after the t r ia l : 
Gray v. Bean, 27-221. 

If defendant both demur and answer to 
the same cause of action, his answer will 
be held as waiving his demurrer : Fisher v. 
Scholte, 30-221. 

De fec t of p a r t i e s : Non-joinder of neces
sary piuties should be raised by demurrer and 
cannot be first interposed by answer wdiere 
tho defect appears on the face of the pet i t ion: 
Hoop v. Seaton, 4 G. Gr.. 252; McCormick v. 
Blossom, 40-256; Ryan v. Mullinix, 45-631. 

Detect of parties not appearing on the face 
of the petition and not raised by answer must 
be deemed waived; but in case of a defect of 
parties in a proceeding in equity where such 
defect was vital to the character of the peti
tion and relief asked, held, tha t it might be 

first insisted on at the final hear ing : Swan v. 
Clark, 36-500. 

The fact tha t a necessary par ty is not served 
need not be set up in the answer, and is not 
waived by failure so to d o : Miller v. Mahaffy, 
45-289. 

Defect of parties not taken advantage of by 
demurrer , answer or motion in arrest of j u d g 
ment will be deemed waived: Melick v. First 
Nat. Bank, 52-94. 

M i s j o i n d e r of p a r t i e s is not a ground of 
demurrer . If not raised by motion it is 
waived, and cannot be afterwards raised, 
even in arrest of j u d g m e n t : Miller v. Keokuk 
&D. M. R. Co., 63-680. 

Where misjoinder of parties does not appear 
on the face of the petition it is waived if not 
taken by answer : McKeever v. Jenks, 59-300. 

Where plaintiff seeks to recover for a joint 
tort of defendants, who, by the evidence, ap
pear not to be jointly liable, the objection 
may be taken by motion in arrest : Cogswell v. 
Murphy, 46-44. 

So where two plaintiffs sued jointly for a 
cause existing in their favor severally, if a t all, 
held, tha t a motion to dismiss was properly 
sustained: Bort v. Yaw, 46-823. 

F a i l u r e t o r e l y u p o n d e f e n s e i n a n 
s w e r : Where a defense such as that of the 
s ta tute of limitations is not set up in the an
swer, it cannot afterward be relied u p o n : 
Robinson v. Allen, 37-27. 

Where a petition in equity to rescind a con
tract to convey real property does not show 
tha t any consideration has been paid, nor con
tain any offer to repay the consideration, de
fendant, ii he desire to rely upon the failure 
of plaintiff to offer to pay the consideration 
received, must state the fact that the consid
eration was paid by way of defense in his 
answer, and the failure to do so will be re
garded as waiving such defense: Seymour v. 
Shea, 62-708. 

Ground of motion or demurrer waived 
i f n o t r a i s e d : Objection to a petition for 
want of definiteness and exactness in state
ment of the cause of action is waived by fail
ure to raise such objection upon motion or 
demur re r : Miller v. Keokuk & D. M. R. Co., 
63-680. 

An objection which might have been raised 
by demurrer to the petition cannot be made 
the ground of motion to dismiss the action, 
but can only be raised by motion in arrest of 
j u d g m e n t : Draper v. Ellis, 12-316. 

Where the petition has not been assailed by 
motion or demurrer , defendant cannot object 
to the introduction of evidence thereunder 
merely on the ground tha t it is too general in 
its te rms to admit of evidence being intro
duced : Ruby v. Shee, 51-422. 

The fact t ha t an allegation in a pleading is 
informal, if not taken advantage of by motion 
or demurrer , cannot be made the ground of 
objecting to the introduction of evidence 
thereunder : Oliver v. Depew, 14-490. 

As a court m a y in the exercise of i ts discre-
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tion permit the withdrawal of an answer and 
filing of demurrer, it is not error to pass upon 
the questions raised by the demurrer after an 
answer has been filed: Wilson v. Mclntyre, 
73-713. 

I n s t r u c t i o n s : That objections cannot be 
first raised by instructions, see notes to § 3996. 

M o t i o n i n a r r e s t is the proper method of 
raising an objection to a petition which is de
fective in substance, and not as matter of form 
only: Edqerly v. Farmers' Ins. Co., 43-587; 
Hahn v. Wic'khain, 55-545. 

Where the petition states facts sufficient to 
entitle plaintiff to some relief tho question 
whether it is sufficiently specific must be 
raised by motion for more specific statement, 
otherwise it is waived, and cannot be raised 
bv motion in arrest : District T'p v. Board of 
Directors, 52-287. 

If the motion in arrest is not made in the 
trial court it cannot be taken advantage of on 
appeal: Smith v. Warren County, 49-386; Me-
lick v. First Nat. Bank, 52-94. 

A motion in arrest of judgment is provided 
where tho facts stated in the petition do not 
entitle the plaintiff to any relief. If there is 
a lack of evidence to sustain a verdict defend
ant 's reinedv is to move for a new t r ia l : Kirk 
v. Litterst, 71-71. 

As to amending to cure defect raised by 
motion in arrest, see notes to tj 4049. 

Objections not to be first raised on 
a p p e a l : An objection which might have been 
raised in the lower court by demurrer or mo
tion in arrest of judgment cannot first be 
raised on appeal: Garland v. Wholeba u, 20-
271 ; Savings Bank v. Horn, 41-55; Church v. 
Higham, 44-482. 

And see notes to § 4397. 
O b j e c t i o n s n o t d e e m e d w a i v e d : Where 

the facts stated in the petition do not entitle 
plaintiff to any relief, al though no demurrer 
on that ground is interposed, the court may 
instruct the jury to find for defendant: Seaton 
v. Hinnenian, 50-895; Smith v. Burlington, 
C. R. & N. R. Co., 59-73. 

Where, after a verdict for defendant, plaint
iff moved to set aside the verdict and for a 
new trial on the ground of error in the admis
sion of evidence, and the court overruled such 
motion, held, tha t as plaintiff's petition was 
not sufficient to show a cause of action the 
decision of the court below would not be re
versed, although the defects in the petition 
had not been r used by demurrer : Wet more v. 
Jlellinger, 64-741. 

if upon a trial evidence is offered in support 
of what the party deems an immaterial aver
ment such evidence may be objected to by the 

opposite party, and if the court deems the 
averment irrelevant the evidence will be ex
cluded : Specht v. Spangenberg, 70-488. 

Waiver of objection on the ground that an 
issue is not involved in the case under the 
pleadings will not arise from the fact that 
evidence is allowed to be introduced without 
objection, which might bear upon such issue 
if it were involved in the case, but which is 
applicable to issues arising under the plead
ings as they s tand: Eikenberry v. Edwards, 
67-14. 

D e f e c t s c u r e d b y v e r d i c t : A defect in 
a petition that might have been assailed by 
motion or demurrer is cured by the verdict: 
Cros.,en v. White, 19-109. 

Where a defect in a petition which might 
be raised by demurier is not thus attacked, 
and defendant succeeds on the trial, he can
not, upon appeal by plaintiff, insist tha t on 
account of such defect plaintiff was not en
titled to recover: Kendig v. Overhulser, 58-
195. 

A defect, whether of substance or form, 
which would have been fatal on demurrer, 
will not be fatal after verdict if the issue 
joined is such as necessarily required proof of 
the facts defectively stated or omitted in the 
pleading, and without which it is not pre
sumed either that the judge would have di
rected the ju ry to give, or the jury would 
have given, a verdict : Cotes v. Davenport, 
9-227.' 

G-oing to trial waives objections not 
r a i s e d : Where the evidence is sufficient to 
support the judgment , it will not be reversed 
by reason of a mere irregularity in the plead
ings as to the manner in which the issues are 
made, which was not raised in the proper 
manner : Union Nat. Bank v. Barber, 56-
559. 

Where allegations of a petition are not 
denied, and the parties proceed to trial on the 
theory that such allegations are admitted, the 
opposite party is estopped from afterwards 
objecting thereto: First Nat. Bank v. War
rington, 40-528. 

M o t i o n s , d e m u r r e r s o r p l e a s u n d i s 
p o s e d of: By consenting to go to trial on an 
issue of fact, 'defendant waives any demurrer 
r emammg undisposed of: Porter v. Lane, 
Mor., 197; Daugherty v. Bridgman, Mor., 295. 

So l-.eld, also, as to a plea on file not dis
posed of: Starr v. Wilson, Mor., 438; Cook v. 
Steuben County Bank, 1 G. Gr., 447. 

Where it appears tha t a motion filed was 
never called to the attention of the court nor 
any ruling made upon it, it will be presumed 
tha t it was waived: Guest v. Byington, 14-30. 

8 8 5 7 . D e m u r t o p a r t ; a n s w e r t o p a r t . 2651. The defendant may 
demur to one or more of the several causes of action alleged in the petition, 
and answer as to the residue. [R., § 2879; C , '51, § 1738.] 

That an answer waives a demurrer, see notes to preceding section. 

i n 3 8 5 8 . J o i n d e r i n . 2852. The opposite party shall be deemed to join i 
a demurrer, whenever he shall not amend the pleading to which it is addressed. 
[R , g 2900.] 

a 8 5 9 . A n s w e r a f t e r . 2653. Upon a demurrer being overruled, the party 
demurring may answer or reply. [JR., § 2976; 0 . , '51 , § 1755.] 
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The party demurr ing has a right, after the 
overruling of his demurrer, to plead over : 
Hillis v. Ryan, 4 G. Gr., 78. 

The overruling of a demurrer to the answer 
does not, when issue is joined, conclude plaint
iff from showing the t rue rights of the respect
ive parties: Slandish v. Dow, 21-363. 

If the party to whose pleading a demurrer is 
sustained does not ask leave to amend, but ex
cepts to the ruling, judgment may be entered 
as for want of a pleading: Bridge v. Livings
ton, 11-57. 

If defendant stands upon his demurrer t he 
court may properly render judgment as upon 
a finding of the facts alleged in the pet i t ion: 
Brown v. Mallory, 26-469. 

But judgment should not be rendered against 
a defendant standing on his demurrer to plaint
iff's petition, without plaintiff proving up his 
claim as required in other default cases: Mus-
ser v. Hobart, 14-248; Buehler v. Reed, 11-182. 

Where it appears from the record that judg
ment against the par ty is entered upon the 
overruling of his demurrer for failure to plead 
further, it will not be considered a judgment 
on the merits, even though it recites tha t it 
was rendered upon the hearing of evidence 

and an inspection of the p leading: Conner v. 
Long, 63-295. 

A judgmen t upon demurrer is a bar t o a n y 
other action upon the facts, the sufficiency of 
which was pu t in issue by such d e m u r r e r : 
Felt v. Turnure, 48-397. 

Where a par ty excepts to an order overrul ing 
his demurrer and judgment is entered against 
h im, and on appeal the action of the court is 
affirmed, the judgmen t is final and he cannot 
have the cause remanded in order t h a t he m a y 
plead: Grimes v. Hamilton County, 87-290. 

Where plaintiff's demurrer to a port ion of 
defendant 's answer, which would, if sufficient, 
consti tute a complete defense, is overruled 
and plaintiff elects to stand on such demurrer , 
he may appeal from the rul ing thereon, and is 
not required to proceed to t r ial on t he other 
defenses set u p in the answer : Wallace v. 
Council Bluffs Ins. Co., 66-139. 

Where a par ty stands on his demurrer , a n d 
appeals from the judgmen t overruling it, j udg
ment should be rendered against h im, and on 
affirmance of the judgment on appeal he can
not be permit ted to wi thdraw his demurre r 
and proceed to t r ial on the mer i t s : Dunlap v. 
Cody, 31-260. 

3860. Failure to amend. 2654. Upon a decision of a demurrer, if the 
unsuccessful party fail to amend or plead over, the same consequences shall 
ensue as though a verdict had passed against the plaintiff, or the defendant 
had made default, as the case may be. [R., § 3086; C, '51, § 1771.] 

T h e f i l ing of a d e m u r r e r waives any error 
in overruling a motion to strike or to require 
a more specific s ta tement : Stineman v. Beath, 
36-73; Baldwin v. Dougherty, 39-50. 

A m e n d i n g : By amending his pleading 
after a demurrer thereto has been sustained, 
a par ty waives any objection which he may 
have to the ruling on the demurrer : Taylor v. 
Galland, 3 G. Gr., 17; Ford v. Jefferson 
County, 4 G. Gr., 273; Duncan v. Hobart, 8 -
337; Rees v. Leech, 10-439; Franklin v. Two-
good, 18-515; Smith v. Cedar Falls & M. R. 
Co., 80-244; Melhop v. Doane, 31-897; Philips 
v. Hosford. 35-593; Muscatine v. Keokuk N. 
L. Packet Co., 47-350; Lane v. Burlington & 
S. W. R. Co., 52-18; Bixby v. Blair, 56-416. 

The rule that the filing of an amended 
pleading waives any error in sustaining a 
demurre r to such pleading is only applicable 
where the party, by pleading over, supplies 
omissions or cures defects m his pleading 
pointed out by the demurrer . Therefore, the 
filing of an amendment to an answer setting 
u p a new defense does not waive error in 
sustaining a demurrer to the defense set up 
in the original answer : Ingham v. Dudley, 
60-16. 

WThere one division of an answer sets out a 
counter-claim, and a demturer to that divis
ion as well as another portion of the answer is 
sustained, an amendment as to the other por
tion w ill not waive error in the ruling as to 
the counter-claim: Folsom v. Winch, 63-477. 

Any error in sustaining a motion striking 
out a portion of the pleading is waived by fil
ing an amendment to such pleading: Marker 
v. Dunn, 68-720. 

B y a n s w e r i n g , defendant waives any ob
jection he may have to the overruling of his 
motion attacking the peti t ion: Rea v. Fluth-

YOL. 11 — 67 

ers, 31-545; Benedict v. Hunt, 32-27; Coakley 
v. McCarty, 34-105; Clary v. Iowa Midland 
R. Co., 37-344; Shugart v. Pattee, 37-422; 
Kline v. Kansas City, St. J, & C. B. R. Co., 
50-656. 

By pleading over, tha t is, filing an answer 
or reply, a party waives any objection which 
he might have to the overruling of his de
m u r r e r to the pleading filed by the adverse 
p a r t y : Moore v. Ross, Mor., 401; Steamboat 
Kentucky v. Brooks, 1 G. Gr., 398; Baldwin 
v. Winn, 3 G. Gr., 180: Ford v. Jefferson 
County, 4 G. Gr., 273; Harmon v. Chandler, 
3-150; Mitchell v. Wiscotta Land Co., 3-209; 
Ayres v. Campbell, 3-582; Abbott v. Striblen, 
6-191; Paukett v. Livermore, 5-277; Cameron 
v. Armstrong, 8-212; Wilcox v. McCune, 2 1 -
294; Walker v. Kynett, 82-524; Coakley v. 
McCarty, 34-105; Conner v. District T'p, 35-
875; State v. Tieman, 39-474; Jones v. Marcy, 
49-188; Westphal v. Henney, 49-542; Smith v. 
Warren County, 49-386; Gray v. Lake, 55-
156; Smith v. Powell, 55-215; Tootle v. Phoenix 
Ins. Co., 62-862. 

The overruling of a demurrer to a peti t ion 
is waived by answering over, and the question 
cannot again be raised unless renewed by a 
motion in ar res t : Mahaska County v. Ingalls, 
14-170. 

However all substantial objections can be 
reached by instructions asked or by rul ings on 
the evidence or by motion in arrest of j udg
ment : Williams v% Soulier, 7-435. 

If the court could not under any circum
stances have jurisdiction over the subject-mat
ter of the action, its error in overruling a 
demurrer would not be waived by pleading 
over. But where, the general jurisdiction of 
the court not being questioned, it is claimed 
tha t a certain fact is pleaded or exists which 
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if t rue would oust it of jurisdiction, any error 
of the court in deciding such claim must be 
preserved and shown of record like any other 
e r ror : Roland v. Brock, 29-284. 

Although the demurrer raises a question 
not raised by tho answer, yet the filing of the 
answer will waive any objection to the rul ing 
on the demurrer : Westphal v. Henney, 49-
542. 

The fact that the defendant, after excepting 
to the overruling of his demurrer, files an 
answer which is wi thdrawn before the case 
comes on for trial, does not constitute a waiver 
of error in the overruling of his demurrer . 
The withdrawal of the answer restores the 
parties to the position they were in before the 
answer was filed: Jorda,n v. Kavunaugh, 63-
152. 

A demurrer to the answer having been sus
tained and the defendant having elected to 
stand thereon and prepare his bill of excep
tions, the plaintiff asked to withdraw his de
murrer , bu t the defendant objected and was 
sustained; held, tha t the defendant waived 
his exception to the error in sustaining the 
demurrer and was estopped from availing him
self of i t : Amon v. Dwight, 18-241. 

Where defendant, upon the overruling of 
his demurrer, took time to answer, but no an
swer was filed, and judgment went against 
him by default, held, tha t he did not waive 
objection to the ruling on demurrer : Watts v. 
Everett, 47-269. 

A plaintiff who files a replication to an 
amended answer thereby waives any objec
tion he might have made to the right of de
fendant to file such amended answer: Phoenix 
Ins. Co. v. Dankwardt, 47-432. 

The filing of an answer to an amended peti
tion which has been improperly filed, and pro
ceeding to trial on an issue thus raised, will 
waive any error in the filing of the amended 
peti t ion: Pumphery v. Walker, 71-383. 

Where , after the sustaining of defendant's 
demurrer, he waives the advantage thereof 
and answers, the plaintiff cannot afterwards 
on appeal complain of the ruling on the de
m u r r e r : Eubank v. Whittaker, 11-197. 

G-oing t o t r i a l : Objections raised by de
mur re r not showing want of jurisdiction are 
waived by joining issue and going to trial on 
the meri ts : Stiles v. Brown, 3 G. Gr., 589. 

Where one of several pleas was demurred 
to and the demurrer sustained without excep
tion of defendant, who went to trial on the 
other issues, and judgment was rendered 
against him, held, tha t he could not complain 
of the action of the court in sustaining the 
demurrer to the plea: Eastman v. English, 
14-95. 

By going to tr ial and resting his defense 
upon remaining pleas, held, tha t defendant 
waived any objection in sustaining a demurrer 
to other pleas filed by h i m : Swaffosd v. Whip
ple, 3 G. Gr., 261. 

Where a party relied upon and went to trial 
upon a plea, held, tha t it would be presumed 

tha t a previous plea was waived, or tha t ob
jection to the ruling of the court in rejecting 
such plea was abandoned: Cook v. Steuben 
County Bank, 1 G. Gr., 447. 

Where a party did not stand upon his plea 
which was overruled, but went to trial upon 
the general issue, held, tha t he thereby v» aivod 
any error in the overruling of the plea: Hotch-
kiss v. Thompson, Mor., 156. 

Error in overruling a demurrer to an answer 
is waived by consenting to go to trial on the 
issues: Finley v. Brown, 22-538; Warren v. 
Seott, 32-22. 

M o t i o n for n e w t r i a l which is granted 
waives objection to the overruling of a motion 
to direct the j u ry to find a verdict for defend
ant : Laverenz v. Chicago, R. I. & P. R. Co., 
53-321. 

S t a n d i n g u p o n t h e p l e a o r d e m u r r e r : 
If a party desires to have the decision upon a 
demurrer against h im reviewed on appeal he 
must suffer judgment to be rendered against 
h im on the demurre r : Plummer v. Roads, 
4-587. 

Upon the overruling of a party's demurrer 
he may either stand thereon and have a review 
of the rul ing of the court on the appeal, or he 
may plead over, thereby waiving his right to 
appeal, or in case no further pleading on his 
part is necessary to raise issue, he may waive 
the issue on the demurrer by proceeding to the 
trial of the cause. By insisting on judgment 
for want of a pleading or refusal to proceed 
with the trial, the adverse party may require 
the unsuccessful party to either stand upon his 
demurrer or waive it, and if the latter elects 
to stand upon his demurrer, judgment may be 
rendered against him, which -may be final in 
case the decision of the court is affirmed on 
appeal. Bu t if no such judgment is entered, 
the affirmance upon appeal will not debar the 
unsuccessful party from pleading over or pro
ceeding with the trial, as the case may be : 
Tyler v. Langworthy, 37-555. 

In cases where no reply to an answer is 
necessary, the party demurring thereto, whose 
demurrer has been overruled, if he elects to 
stand thereon, must so state, and have the 
fact shown ot record. A mere exception to 
the rul ing will not be sufficient: Wilcox v. 
McCune, 21-294. 

When a demurrer is overruled the par ty 
demurr ing has his election to stand on it or 
plead over; he may move the court to plead 
over and proceed to tr ial on the merits. But 
if he fails to do this the court is justified in 
presuming tha t he stands upon his demurrer , 
and may render judgment against him for 
failure to plead in proper t ime : Cameron v. 
Boyle, 2 G. Gr., 154. 

Failure of the unsuccessful party to amend 
or plead over, after the ruling upon a demur
rer, subjects h im to the consequences of an 
adverse ^ erdict if plaintiff, or a default if de
fendant : Grimes v. Hamilton County, 37-290; 
Bridge v. Livingston, 11-57. 

ANSWER. 

3 8 6 1 . W h a t to contain. 2655. The answer shall contain: 
1. The name of the court, of the county, and of the plaintiffs and defend-
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ants, but when there are several plaintiffs and defendants, it shall only be nec
essary to give the first name of each class, with the words, and others; 

2. A general denial of each allegation of the petition, or else of any knowl
edge or information thereof sufficient to form a belief; 

3. A specific denial of each allegation of the petition controverted by the 
defendant, or any knowledge or information thereof sufficient to form a be
lief; 

4. A statement of any new matter constituting a defense; 
5. A statement of any new matter constituting a counter-claim; 
6. The defendant may set forth in his answer as many causes of defense, 

counter-claim, whether legal or equitable, as he may have. [R., § 2880.] 

I. DENIAL. 

W h a t su f f i c i en t : A denial of each and 
every allegation in the adverse pleading in 
any wise material not already admitted or de
nied is a prooer form of denial : Ingle v. Jones, 
43-286. 

An answer consisting of a direct traverse 
of the statements of the petition, a l though 
amounting to a negative pregnant, cannot be 
regarded as a mere nul l i ty: Doolittle v. Greene, 
32-123. 

Where plaintiff, in a petition in equity, al
leged the purchase by defendant of certain 
property with the means of plaintiff, and 
sought to hold defendant as trustee of such 
property, and defendant, after denying the 
allegations of plaintiff's petition, proceeded to 
state what was done with the money alleged 
to have been invested in such property, held, 
tha t such allegations of defendant were not 
by way of counter-claim bu t by way of de
nial, and were not irrelevant: Childs v. Oris-
wold, 15-438. 

A s l e g a l c o n c l u s i o n : An answer which 
makes a denial as a conclusion or inference 
from facts stated is not to be considered as a 
general denial of plaintiff's peti t ion: Wright 
v. Schmidt, 47-233. 

Where plaintiff averred a wri t ten assign
ment to him of the cause of action, held, t ha t 
a denial of the assignment was not sufficient 
and that defendant should have denied the 
execution thereof: Cottle v. Cole, 20-481. 

An answer which simply denies a fact of 
which the record set out in the petition is con
clusive evidence, or which denies the conclu
sion drawn from the facts alleged in the peti
tion, is insufficient and subject to demur re r : 
State v. Bryant, 55-451. 

W h a t d e n i a l p u t s i n i s s u e : A general 
denial in an answer to a petition which alleges 
performance of a contract does not pu t in 
issue the fact of the existence of the contract, 
nor constitute a denial of a recital in the peti
tion tha t a deposit of money has been made as 
a condition precedent: Halferty v. Wilmering, 
112 U. S., 713. 

A n answer by a corporation defendant in an 
action on a note and mortgage, denying tha t 
the note sued on is its note and that it was 
ever made and executed by defendant, held 
to put directly in issue the allegations of the 
petition that the note and mortgage were exe
cuted by defendant through its duly author
ized board of trustees, and to authorize de
fendant to show that persons signing the note 
and mortgage were not trustees of defendant 

and had no author i ty to execute such instru
ments , and therefore tha t the answer was not 
sham and irrelevant: Babbage v. Second Bap
tist Church, 54-172. 

D e n i a l of i n t e n t : Where the peti t ion in 
an action for slander alleges the effect of 
words spoken and the intent of the speaker to 
have been to charge plaintiff with a cr ime, a 
denial tha t defendant intended to or did charge 
plaintiff with the commission of a cr ime by 
the language used raises a mater ia l i ssue: 
Wilkin v. Tharp, 55-609. 

D e n i a l of i n f o r m a t i o n o r be l i e f : A de
nial of any knowledge or information suf
ficient to form a belief as to the t ru th of alle
gations contained in the petition is in effect a 
denial of the mat ter thus pleaded and puts 
the same in issue: Carr v. Bosivorth, 68-669. 

An answer simply denying any knowledge 
or information with respect to a note upon 
which action is brought cannot be held frivo
lous. An answer will not be so held unless its 
insufficiency is so clear tha t it is apparent on 
a mere inspection: McFarland v. Lester, 23 -
260. 

A n allegation tha t defendant has no knowl
edge or information as to a certain fact al
leged in the petition, and, therefore, upon such 
knowledge alleges, upon information and be
lief, tha t the fact is not t rue, is a sufficient 
denial to pu t the allegation of t he peti t ion in 
issue: Leyner v. Fuller, 67-188. 

Averment of want of knowledge or infor
mation sufficient to form a belief as to any 
part icular fact presents precisely the same 
issue as a general denial, and is not sufficient 
where a specific allegation is necessary to put 
the mat te r in issue: Craig v. Hasselman, 74-
538. 

Where plaintiff sought to recover damages 
for the death of a cow, alleged to have been 
caused by the negligence of defendant 's serv
ant , and defendant stated in his answer t h a t 
of the alleged negligence of said servant and 
death of said cow defendant had no knowl
edge or information to form a belief t ha t said 
cow died in consequence of such negligence, 
and thereiore denied the same, held, t ha t such 
denial did not put in issue the acts of negli
gence, but only that the cow died in conse
quence thereof: Beyre v. Adams, 73-382. 

A statement tha t defendant has no informa
tion sufficient to form a belief, etc., is not suf
ficient to raise an issue. The denial should be 
of any knowledge or information: Manny v. 
French, 23-250; Clafiin v. Reese, 54-544. 

A n allegation tha t the party has no knowl
edge sufficient to form a belief is not sufficient 
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to raise an issue: Cutler v. McCormick, 48-406, 
415. 

D e n i a l a n d a d m i s s i o n : A general denial 
in an answer will apply only to facts not ad
mitted in the pleading: Moore v. Isbel, 40-383. 

D e n i a l i n s e n s e n o t i n t e n d e d : Where an 
averment taken in the sense in which it is in
tended by the pleader is not denied no issue is 
raised thereon : Fellows v. Webb, 43-133. 

D e n i a l n o t s u b j e c t t o d e m u r r e r : De
nials, whether general or special, are not sub
ject to demurrer. If informal, redundant or 
otherwise objectionable, the denial should be 
reformed on motion: Oleson v. Hendrickson, 
12-222. 

A denial is not subject to demurrer even 
though it be of a fact shown by a record which 
is set out in the peti t ion: State ex rel. v. Dav
enport, 12-335. 

So far as an answer amounts to a denial of 
the petition it cannot be assailed by demurrer : 
Stuart v. Aumiller, 37-102. 

Where tho answer interposes a general de
nial putt ing in issue some iact which is essen
tial to plaintiff's r ight of recovery, a demurrer 
to the entire answer will not be sustained: 
Hine v. Keokuk & D. M. R. Co.. 42-638. 

A demurrer to such an answer will not be 
sustained unless it contains averments which 
show affirmatively that there is no defense: 
Stratton v. Drenan, 58-571. 

N o t t o b e d e e m e d f r i v o l o u s : The fact 
that an answer is but a general denial will not 
warrant its being stricken from the files. Such 
an answer is not manifestly frivolous, nor is it 
scandalous or i r relevant: Keeney v. Lyon, 10-
546. 

W h a t a d m i s s i b l e u n d e r g e n e r a l d e 
n i a l : Where the evidence tends to disprove 
material mat te r alleged by plaintiff and de
nied by defendant, it is admissible without 
any special defense being pleaded: Johnson v. 
Pennell, 67-669. 

In an action for personal injuries in which 
plaintiff alleges and seeks to prove freedom 
from contributory negligence defendant may, 
under general denial, introduce evidence of in-
foxication for the purpose of showing negli
gence on the part of plaintiff which contrib
uted to the in jury : Fernbach v. Waterloo, 
76-598. 

Wliere a title is attacked on the ground of 
fraud a general denial of the pleading is suffi
cient to authorize any proof showing that the 
title is not f raudulent : Ray v. Teabout, 65-
157. 

And as to wha t may be shown under denial, 
see § 3910. 

G e n e r a l i s s u e : Under a general denial 
defendant may not introduce evidence of all 
the facts which might have been proved under 
the general issue at common law, but is con
fined to contesting the tacts alleged in the 
petit ion; but he may introduce as eyidence 
whatever goes to controvert or disprove the 
fac'ts alleged in the petition which are denied 
in the answer: Oleson v. Hendrickson, 12-222. 

"Under our system of pleading theio is no 
general issue, and a defendant should plead 
any defense he intends to interpose: Hagan 
v. Burch, 8-309. 

The Code m providing ior a general denial 
does not authorize anything corresf oudmg to 

the general issue at common law, which is un
known under our system of pleading. Under 
the general denial any affirmative defense can 
be proved, but no evidence is competent which 
does not tend to negative some fact which 
plaintiff is bound to prove in order to entitle 
h im to recover: Scott v. Morse, 54-732. 

T r e s p a s s : In an action of trespass defend
ant may under the general denial introduce 
evidence to show that he took and held posses
sion of the property under an agreement with 
and by consent of plaintiff: Wallace v. Robb, 
37-192. 

Under an answer by simple denial in an ac
tion for trespass, the defendant cannot excuse 
the trespass by proving the r ight of possession 
or title in a third person: Patterson v. Clark, 
20-429. 

N e g l i g e n c e : Where plaintiff seeks to re
cover tor negligence of defendant, and the an
swer contains a denial of the allegations of the 
petition, defendant may prove acts tending to 
show the exercise of care. Such proof nega
tives negligence and is not in support of an 
affirmative defense: Kendig v. Ovet hulser, 58-
195. 

P a y m e n t : Evidence of payment may be 
introduced in an action upon a contract under 
a general denial of indebtedness: Sinnamon v. 
Melbourn, 4 G. Gr., 809. 

A plea of payment is not an affirmative de
fense: Stacy v. Stichton, 9-399; Powesheik 
County v. Mickel, 10-76. 

Where plaintiff in his petition claimed an 
amount due, and defendant set up a contract 
with plaintiff and alleged full payment there
under, held, tha t the averments of defendant 
were not by way of confession and avoidance, 
but in full denial, and that the burden of prov
ing the sum due was upoii plaintiff: Garretson 
v. Bitzer, 57-469. 

D e n i a l of o w n e r s h i p o f n o t e : Where a 
plaintiff claims to be the owner of a promis
sory note and seeks to recover its value from 
defendant as wrongfully in possession thereof, 
defendant may merely deny plaintiff's allega
tions and need not allege or prove ownership 
in himself. In order to recover, plaintiff must 
prove defendant's possession unlawful : Gas-
kell v. Potion, 58-163. 

D e n i a l o f i n d e b t e d n e s s : An answer 
merely denying that plaintiff is entitled to 
recover the amount claimed, but not put t ing 
in issue plaintiff's cause of action, does not 
raise any issue triable by jury, but the court 
may proceed to render judgment as upon de
faul t : Mannv. Howe, 9-546; Sheldon v. Mid-
dleton, 10-17. 

Denial of an indebtedness to plaintiff in any 
sum whatever raises no issue: Mcintosh v. Lee, 
57-356. 

A denial that " there is due on said note the 
sum of, etc., as claimed by plaintiff," held not 
sufficient as an answer, and assailable by de
mur re r : Stuckslegerv. Smith, 27-286. 

A denial in the answer tha t defendant is 
indebted in the amount claimed in the petition 
does not present an issue of fact and does not 
amount to a general denial : Callanau v. Will
iams, 71-363. 

A general denial of indebtedness as claimed 
in the petition is not sufficient to put in issue 
the execution of a note sued on, nor plaintiff's 
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propertv therein, and such facts will be deemed 
admitted: Morton v. Coffin, 29-235. 

Where defendant denied owung the amount 
claimed in the petition, but proceeded to state 
matters which he claimed showed the absence 
of such indebtedness, and the matters so 
stated were held insufficient, on demurrer, to 
constitute a defense, held, that no issue was 
left on the denial: Bridge v. Livingston, 11-57. 

A denial that defendant owes the sum 
claimed in the pleading or any other sum is a 
sufficient denial to put in issue the indebted
ness : Godfrey v. Cruise, 1-92. 

W h a t p u t in issue b y : Where an answer 
averred that there was no valid ordinance 
under which a certain license was issued, held, 
that in the absence of a motion for more spe
cific statement, it sufficiently put in issue the 
validity of a pretended ordinance under w7hich 
such license was issued: Horner v. Rowley, 
51-620. 

The denial that the contract relied upon in 
the petition as made for defendant by an agent 
as defendant's agreement raises the question 
of the authority of the agent to enter into such 
contract for defendant. It is not necessary to 
specially plead that the agent had exceeded 
his authority in making the contract: Gilbert 
v. Baxter, 71-327. 

II. NEW MATTER; CONFESSION AND AVOID
ANCE. 

W h a t m a y be p leaded as a special de
fense: Defendant may plead as a defense any 
fact which will defeat plaintiff's claim for re
lief: Kelsey v. Keisey. 57-383. 

It is the policy of the la w to settle all con
troversies and litigations without any unnec
essary multiplication of suits, and if m one 
action all the rights of the parties may be de
termined, it will be done without requiring 
other suits to be instituted: Ibid. 

An allegation that a written contract under 
which plaintiff seeks to recover has been altered 
since its execution is an allegation of new mat
ter, which does not cast upon plaintiff the ob
ligation of explaining such alteration until 
evidence in support of such allegation is intro
duced by defendant: Wing v. Stewart, 68-13. 

Defense m u s t be p leaded: In an action 
to enforce a contract for taking and leaving 
cars on a side-track, it was alleged as a part 
of the defense that plaintiffs had been negli
gent in handling cars left for them on said 
side-track. Such defense not being pleaded 
by way of counter-claim or as a defense in bar 
to plaintiffs' action, held properly stricken 
from the files on motion: Amsden v. Dubuque 
& S. C. R. Co., 13-132. 

Facts constituting but a mere argumentative 
denial, which so far as material are admissible 
under the general denial, may be stricken out 
on motion: De Forest v. Butler, 62-78. 

A party may not plead one defense and 
prove another: Ruby v. Sehee, 51-422. 

Mus t be responsive to pe t i t ion: The de
fendant cannot set up a supposed or pre
sumed ground of claim for plaintiff, and then 
plead to it himself, and thus put the plaintiff 
to the necessity of pleading to it also: Kil-
bournev. Lockman, 8-380. 

Defense imposing l iab i l i ty on defend
a n t : A defendant cannot interpose a defense, 
the result of which will be to cause a damage 
which he will be tinder obligation to pay. 
The obligation to pay the damage to result 
would prevent the interposition of the defense, 
a circuity of actions being disfavored: First 
Nat. Bank v. Schlichtiug, 40-51. 

Affirmative denia l : Where defendant, 
denying the allegations of the petition setting 
up plaintiff's claim of right to property and 
possession, affirmed that he (defendant) was 
entitled to such property and possession, held, 
that the latter allegations did not constitute 
new matter: Hunt v. Bennett, 4 G. Gr., 512. 

F a i l u r e to p rove affirmative den ia l : 
If the material allegations of the petition are 
neither proved nor admitted, the plaintiff can
not recover because of the failure of defend
ant to prove the allegations of his answer: 
Iowa County v. Huston, 39-823. 

W a n t of a u t h o r i t y to sue : Where de
fendant by his answer avers that plaintiff haa 
no authority to sue, plaintiff should join issue 
with defendant upon such answer and prove 
his authority. Such an answer cannot be 
attacked by demurrer: Merritt v. Daniels, 
10-196. 

Special defenses: As to what defenses 
must be specially pleaded, see § 3925 and 
notes. 

Confession and avo idance : A party 
pleading new matter in avoidance must first 
confess either expressly or by implication that 
which he proposes to avoid: Martin v. Swear-
engen, 17-346: Anson v. Dwight, 18-241; Mor
gan v. Hawkeye Ins. Co., 37-359. 

The answer should specifically deny, or, ad
mitting, should set forth that which would 
justify and avoid every material allegation in 
the petition: Hutchinson v. Sangster, 4 G. Gr., 
340. 

A party desiring to plead in avoidance must 
confess the fact sought to be avoided: Howes 
v. Carver, 7-491. 

General denial and confession and avoid
ance may be pleaded in separate divisions of 
the same answer: See notes to § 3916. 

If new matter is pleaded in avoidance there 
should be in the same count a confession that 
but for such new matter the action could be 
maintained; and in a particular case, held, 
that the different counts of the answer setting 
up new matter in avoidance did by implica
tion admit a cause of action: Morgan v. 
Hawkeye Ins. Co., 87-359. 

In a particular case, held, that the answer 
contained sufficient confession to warrant 
proof of matter in avoidance: Abbott v. Sar-
tori, 57-656. 

Mi t iga t ion: As to pleading matter in miti
gation, see § 3888 and notes. 

A b a t e m e n t : See notes to § 3939. 

III. EQUITABLE DEFENSES. 

In an action on a judgment defendant may 
set up as an equitable defense any matter 
which he might have made the ground of an 
equitable suit directly assailing the judgment: 
Rogers v. Gwinn, 21-58. 

Affirmative defenses, equitable in their nat
ure, are to be viewed in the same manner as 
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to substance as though the same facts had 
been made the basis of a petition in chancery: 
Penny v. Cook, 19-538. 

The right of a defendant to avail himself of 
an equitable defense is not limited to any par
ticular kind of action, but is general : Thomp
son v. Hurley, 19-331. 

A n equitable defense being interposed, it 
may be sustained by such proof as is properly 
admissible on the trial of such an issue. The 
proper practice is to try the equitable issues 
first, afterward the other issues, if any re
main: Byersv. Rodabaugh. 17-53. 

Where the answer to a petition a t law set 
up both legal and equitable defenses, and the 
cause was tried by a referee without any sep
aration of the issues, held, tha t al though one 
of the parties served separate notice of appeal 
as from two cases, it would be treated on ap
peal as one case, and tried as an equitable ac
t ion: Van Orman v. Merrill, 27-476. 

Where defendant seeks to show tha t by 
reason of mutual , material mistake, a con
tract never received the assent of the parties 
thereto, the iasuo thereby raised is one of law 
and not equitable: Carey v. Gunnison, 65-702. 

Fur ther as to equitable issues, see notes to 
§ 3722. 

The defense tha t certain conditions on which 
a contract to convey land was made have not 
been performed is not an equitable defense, 
bu t it- simply a legal defense to the title under 
the contract: In re Smith, 56-270. 

Where the plaintiff brought action for the 
possession of specific personal property, alleg-
jng his ownership thereof, and on the trial in
troduced a bill of sale as evidence of such 
ownership, held, tha t it was competent for de
fendant to introduce parol evidence to show 
tha t such bill of sale was in fact a mortgage, 
after having pleaded such fact: Me Annuity v. 
Seiek. 59 -586. 

E q u i t a b l e t i t l e : Under prior statutes not 
allowing equitable defenses in actions at law, 
it was neM tha t an equitable tit le was no de-
len^e against a legal one in such an action: 
Page v. Cole, 6-153; Harmon v. Steinman, 9-
11 i ; j?alley v. Gooeher, 11—570; Abbott v. 
C'K.SC, 18-453; Cole v. Gill, 14-527. 

lint under the statutory provision allowing 
equitable defenses in actions at law, an equi
table title may be set up as a defense to an ac
tion to recover real property by a par ty having 
the legal t i t le : Rosierz v. Van Dam, 16-175; 
Van Orman v. Spafford, 16-186; Kramer v. 
Conger, 16-434; Shawhanv. Long, 26-488. 

An equity will not support an action at law 
to recover possession of land against the 
holder of the legal t i t le : Pendergast v. Bur
lington & M. R. R. Co., 53-326. 

Where no equitable defense is pleaded the 
legal title must prevai l : Goepinger v. Ring-

TV. SUFFICIENCY OF ANSWER. 

M e r e c o n c l u s i o n s : I t is not proper to state 
in an answer mere conclusions, whether d rawn 
from facts not stated or from allegations of 
fact found in the opposite pleading, which 
might have been att acked by demurrer : Sao 
County v. Hobbs, 72-69. 

O b j e c t i o n p r e v i o u s l y r a i s e d : A n objec
tion which has been made to the petition by 
demurrer and overruled cannot again be 
pleaded and relied upon by way of answer : 
Kissinger v. Council Bluffs, 73-171. 

A l l e g a t i o n of p a y m e n t : An allegation of 
full payment of the amount due plaintiff, 
wi thout stating the amount paid, is not suffi
ciently specific: Feller v. Winchester, 3 G. Gr., 
244. 

An allegation tha t a par ty gave or delivered 
over to the county all the taxes levied, etc., 
held a sufficient allegation of payment of such 
t axes : Goodnow v. Oakley, 68-25. 

Under an allegation that plaintiff paid money 
for defendaut which he agreed to pay, evi
dence is admissible to show arbitration estab
lishing such indebtedness: Beidler v. Shallen-
berger, 42-203. 

P u r c h a s e r for v a l u e : An allegation by a 
party relying upon the fact of his being an in
nocent purchaser, as a defense, that he paid 
full value, will be sufficient in the absence of 
a motion for a more specific s ta tement : Haven 
v. Kramer, 41-382. 

F r a u d : A general allegation of fraud by 
way of defense to a note is sufficient: Hilolreth 
v. Tomlinson, 2 G. Gr., 360; Strawser v. John
son, 2 G. Gr., 373. 

In a particular case, held, tha t a plea of 
fraud, though not artistically drawn, was suf
ficient, no objection thereto being raised unti l 
on appeal: Clark v. Taylor, 68-519. 

J o i n t a n s w e r : One defendant is not bound 
by the answer of a co-defendant: Mobley V. 
Dubuque Gas, etc., Co., 11-71. 

The failure of one of several partners sued 
upon a partnership claim to set up a defense 
will not deprive another of the r ight to do so: 
Brayley v. Goff, 40-76. 

A defense which is good as to one defendant 
and not as to another will be held bail when 
pleaded by the defendants joint ly: Morton v. 
Morton, 10-58. 

Where two persons are sued as partners and 
service is had on only one of them, he cannot 
by joint answer bind the other alleged partner, 
if no partnership actually exists: Nixon v. 
Downey, 42-78. 

A c o u n t e r - c l a i m is an answer : Town v. 
Bringolf, 47-133. 

No notice need be served on plaintiff of the 
filing of an answer asking affirmative relief: 
Treiber v. Schafer, 18-29. 

land, 62-76. 

3862. Of guard ian . 2656. The guardian of a minor, or person of un
sound mind, or attorney for a person in prison, must deny in the answer all 
the material allegations of the petition prejudicial to such defendant. [R., 
§ 2893.] 

Section applied: Bickel v. Erskine, 43-213. 
As to defense by guardian, see § 3771 and notes. 
8863 . Divisions. 2657. Each affirmative defense shall be stated in a dis

tinct division of the answer, and must be sufficient in itself, and must intelli-
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gibly refer to that part of the petition to which it is intended to apply. 
[JR., § 2882.] 

Several distinct defenses should not be 
pleaded in the same division of the answer : 
Donahue v. Prosser, 10-276. 

Contradictory defenses should not be pleaded 
in the same division: Morgan v. Hawkeye Ins. 
Co., 37-359. 

Each affirmative defense must be stated in 
a distinct division of the answer, and mus t be 
sufficient in itself: Davis v. Robinson, 67-355. 

H o w s e t u p : The provisions of this section 
as to stating each counter-claim in a distinct 
count, etc., refer to pleadings in an action at 
law. The following section requires a counter
claim in equity to be divided into pa iag raphs : 
Pond v. Waterloo Agl. Works, 50-596. 

A countef-claim is not a defense. I t does 
not deny the cause of action or plaintiff's r ight 
to recover thereon. A defense denies the 
right to recover, and shows either that plaint
iff never had a r ight of action or tha t it is dis
charged : Haywood v. Seeber, 61-574. 

A counter-claim is an answer, so that a de
fendant who has interposed such counter-claim 
cannot be adjudged in default for want of an
swer : Town v. Bringolf, 47-183. 

A set-off (now included among counter
claims) is not an answer to plaintiff's claim, 
and should be set forth after and totally dis
tinct from the defense itself: Freeman v. Flem
ing, 5-460. 

Where the case goes to the ju ry upon a 
counter-claim, setting up a cause of action 
which cannot properly be recovered on in tha t 
way. the court cannot on motion disregard 
such allowance, and treat the case as if such 
counter-claim had not been pleaded: Mitchell 
v. Joyce, 76-449. 

M u s t b e s p e c i a l l y p l e a d e d : If a counter
claim is relied upon it must be pleaded: Lord 
v. Ellis, 9-301. 

Affirmative relief cannot be granted to the 
defendant in an equity case without being 
asked by cross-bill or otherwise: Holladay v. 
Johnson, 12-563. 

I n c a s e of p a r t n e r s h i p : An account 
against a firm of which plaintiff is a member 

Each division mus t in itself be sufficient for 
the purposes for which it is pleaded; other
wise it would be subject to demur re r : Na
tional Bank v. Green, 83-140. 

Where an answer is divided into paragraphs 
which do not state separate defenses, but 
which, taken together, state one defense, a 
paragraph of such answTer is not subject to de
m u r r e r : Benedict v. Hunt, 32-27. 

may be pleaded as a set-off (or counter-claim) 
by defendant in an action to foreclose a mort
gage brought by plaintiff in his individual 
r i gh t : Allen v. Maddox, 40-124. 

Where a petition stated a cause of action 
against a partnership, and its answer set u p a 
counter-claim in behalf of the partnership and 
certain individuals, and also contained allega
tions indicating tha t the individuals were 
members of the partnership and tha t t he 
counter-claim related to the same transact ion 
as tha t referred to in the petition, held, t h a t 
such counter-claim was properly interposed: 
Bird v. McCoy, 22-549. 

B y s u r e t y : Where an action is brought 
against a principal and surety, the surety 
may, by consent of the principal, interpose 
any counter-claim which would be available 
in favor of the principal as against such in
debtedness, notwi ths tanding the provisions of 
the third subdivision of the Code, heretofore 
set ou t : Reeves v. Chambers, 67-81. 

B y o n e j o i n t d e f e n d a n t : Where a hus
band and wife were sued jointly, held, t ha t 
the husband could not set up, by way of 
counter-claim, a cause of action in his favor 
alone for malicious prosecution: Musselman 
v. Galligher, 32-383. 

M a l i c i o u s p r o s e c u t i o n : A counter-claim 
for damages for malicious prosecution of a n 
action cannot be interposed in the action. The 
r ight of action in behalf of defendant for ma
licious prosecution does not arise unt i l the 
original action is ended: Brooks v. Westover, 
65-369. 

I n c a s e o f a t t a c h m e n t : A claim for dam
ages on an a t tachment bond m a y be interposed 

3884. No p raye r . 2658. In the defense part of an answer or reply, it 
shall not be necessary to make any prayer of judgment. [R., § 2883.] 

COUNTER-CLAIM. 

3865. H o w s t a t ed ; w h a t m a y cons t i tu te . 2659. Each counter-claim 
must be stated in a distinct count or division, and must be: 

1. When the action is founded on contract, a cause of action also arising on 
contract, or ascertained by the. decision of a court; or, 

2. A cause of action in favor of the defendants, or some of them, against 
the plaintiffs, or some of them, arising out of the contracts or transactions set 
forth in the petition or connected with the subject of the action; or, 

3. Any new matter constituting a cause of action in favor of the defendant, 
or all of the defendants if more than one, against the plaintiff or all of the 
plaintiffs if more than one, and which the defendant or defendants might have 
brought when suit was commenced or which was then held, either matured or 
not, if matured when so plead. [R., §§ 2884, 2886, 2889, 2891; C, '51, § 1740.] 
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as a counter-claim in the action itself: See 
§ 4242 and notes. 

Where defendant in an a t tachment suit had 
previously made an assignment of his prop
er ty , held, tha t the right of action on the at
tachment bond inured to the assignee, and 
tha t a subsequent assignment thereof by the 
la t ter to the defendant would not enable de
fendant to set it up as a counter-claim under 
subdivision 3 of this section: Rumsey v. Rob
inson, 58-225. 
_ I n a n a c t i o n b y a r e c e i v e r of a corpora

t ion to recover indebtedness accruing before 
his appointment, an account against such cor
poration accruing also before the taking pos
session by the receiver m a y b e setoff: Cook 
v. Cole, 55-70. 

I n a c t i o n b y a s s i g n e e , where the claim
ant of property in possession of assignee, 
claiming a lien thereon for compensation to 
his assignor for services rendered in connec
tion with such property, for the purpose of 
gett ing possession of the property gave to as
signor a bond for the payment of any com
pensation which might be found due the latter, 
and an action on such bond was brought by 
the assignee, held, tha t the defendant in such 
action might set off a claim against the as
signor for indebtedness due at the time of 
the assignment: Van Sandi v. Dows, 63-594. 

Fur ther as to how far an assignee is sub
ject to counter-claims against the assignor, 
see § 3751 and notes. 

I n a n a c t i o n t o e o l i e e t a s p e c i a l t a x 
against a property owner for improvements 
on abut t ing streets, the property owner can
not set up by way of counter-claim a claim of 
damages against the city for injuries to his 
property by reason of the negligent manner 
of making such improvements: Burlington v. 
Palmer, 67-681. 

In such case, even though tho claim of the 
city to recover the special tax is defeated, the 
counter-claim against the city for damages 
cannot be maintained: Ibid. 

I n a s u i t b y a n a d m i n i s t r a t o r to collect 
a claim due decedent in his life-time, the de
fendant may set up as a counter-claim a de
m a n d existing in his own favor against deced
ent, but if the counter-claim exceeds the 
original claim, the balance can only bo on-
forced as other claims against the estate: 
Lucore v. Kramer. 22-387; Van Sandt v. Dows, 
63-594. 

But in such case defendant could not set off 
a claim against the estate acquired by him 
subsequently to the death of the intestate: 
Cook v. Lovcll, 11-81. 

The whole theory of the counter-claim is 
based upon the r ight of deduction. If tha t 
does not exist, the claim should be made the 
subject of an independent action, where judg
ment for the whole amount due can properly 
be J ivdered : Eldredge v. Bell, 64-125. 

An executor cannot, in an action against 
h im individually, interpose as a counter-claim 
a debt due to his testator's estate: Gourley v. 
Walker, 69-80. 

And see g 3566 and notes. 
W h e r e c o u n t e r - c l a i m i s b a r r e d : The 

provisions of ^ 3745. allowing a counter-claim 
to be pleaded, even wtien barred as an inde
pendent cause of action, are applicable to 

counter-claims under the first or third subdi
vision of this section, as well as those under 
the second: Folsom v. Winch, 63-477. 

F a i l u r e t o i n t e r p o s e : The fact that a 
counter-claim which might have been inter
posed against a cause of action was not thus 
interposed will not prevent its afterwards be
ing set up in an action on the j udgmen t : Ibid. 

D i s m i s s a l of a c t i o n does not dismiss a 
counter-claim already inter&taed: See notes 
to S 4083. 

W h a t c o n s t i t u t e s c o u n t e r - c l a i m : An 
answer stating mat ters simply intended to de
feat plaintiff's claim, whore no affirmative de
fense is sought, is not a counter-claim: Stuart 
v. Hines, 33-60. 

Where, in an action upon a promissory note 
given for the purchase price of certain sheep, 
defendant alleged that a certain sum was to 
be deducted from the amount of the note in 
accordance with stipulations in a contract of 
purchase, held, tha t such averments set up a, 
defense and not a counter-claim, although 
at the close of the answer defendant claimed 
judgment for the sum specified: Burroughs v. 
McLain, 37-189. 

Matters stated by defendant by way of evi
dence having no other effect than to put in 
issue plaintiff's r ight to recover under his peti
tion, and w hich might have been proven under 
a general denial in the answer, do not consti
tu te a counter-claim: Walker v. Sioux City <fc 
/ . F. Town Lot, etc., Co., 66-751. 

fn an action to foreclose a mortgage in which 
a party is made defendant who, it is alleged, 
claims a lien upon the premises, the answer of 
such party stat ing the nature of his lien does 
not constitute a counter-claim, and such an
swer does not therefore require a reply: 
Vaughn v. Eckler, 69-332. 

Where an answer in an action to foreclose 
a mortgage amounted in itself only to a plea 
of payment, al though defendant prayed 
therein for a cancellation and satisfaction of 
the mortgage, held, t h a t after dismissal of ac
tion by plaintiff, defendant was not entitled 
to any relief as upon a counter-claim, although 
in case of trial upon the petition and answer 
he might, upon recovery of judgment in his 
favor, have been entitled to a decree of can
cellation and satisfaction, as prayed: Union 
Nat. Bank v. Carr, 49-359. 

A pleading in a particular case held to be a 
counter-claim against an intervenor, and not 
a reply to an answer in the case, and there
fore not subject to the rule that a reply must 
not be inconsistent with the peti t ion: Jack v. 
Des Moines & Ft. D. R. Co., 49-627. 

Set-off': Previous to the present s tatutory 
provision which treats set-off as a kind of 
counter-claim, held, tha t the set-off must be 
predicated upon an independent demand 
winch defendant had against plaintiff, and 
was different from a mere r ight to reduction 
of plaintiff's demand or a claim to defeat it 
on account of some mat ter connected there
w i t h : Crookshank v. Mallory, 2 G. Gr., 257. 

The principles upon which set-off in equity 
was based and the rules by which it was gov
erned were entirely different from those which 
governed in common law. In a legal set-off 
a mu tua l dependence or mutua l credit in an 
equitable sense was not required, and it was 
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Where plaintiff is liable joint ly wi th others 
to defend on contract, such liability may be 
set up as a counter-claim (§ 3755): Redman v. 
Malvin, 23-296. 

I t is not proper to set u p by way of counter
claim an independent claim, or new mat t e r 
constituting a cause of action against plaintiff 
in favor of one of several defendants : Jenkins 
v. Barrows, 73-438. 

C r o s s - b i l l : No notice need be served on 
defendant of the filing of an answer in t he 
na ture of a cross-bill asking affirmative relief: 
Trieber v. Shafer, 18 -29. 

While it is t rue , as a general rule, t ha t de
fendant is not entitled to any affirmative relief 
except upon averments of a cross bill or cross-
petition, yet where plaintiff files his petition 
for an account, and a balance is ul t imately 
found in favor of defendant, the lat ter is enti
tled to a decree for such balance: McGregor v. 
McGregor, 21-441. 

If affirmative relief has been granted to de
fendant, as prayed in his answer, wi thout a 
cross-bill or cross-petition, and no objection to 
the form of the pleading is taken in the trial 
court, such objection wilt not be considered on 
appeal. (Overruling MacGregorv. MacGregor, 
9-65): Kellogg v. Aherin, 48-299. 

The j udgmen t on a cross-petition by defend
an t against plaintiff cannot be reviewed on an 
appeal from the judgmen t in the original 
action, unless the party against which t he 
judgmen t on such cross-petition is rendered 
takes an appeal : Mahaffy v. Mahaffy, 63-55. 

As to cross-bill for divorce, see § 3416. 

sufficient tha t there be a debt on each side: 
Zugg v. Turner, 8-223. 

A claim sounding in tort as well as one aris
ing on contract may be used as a set-off: 
Campbell v. Fox, 11-318. 

Defendant in an action on a note duly as
signed cannot litigate a set-off against an as
signor not a party to the record under an 
averment that he was the real par ty in inter
est : Lewis.v. Denton, 13-441. 

To entitle a party to use a set-off it mus t 
have existed in his own favor and not in favor 
of a third person : Reed v. Darlington, 19-349. 

As explaining the difference between set-off 
and counter-claim, as defined by previous stat
utes, see Allen v. Maddox, 40-124. 

C o u n t e r - c l a i m p r o p e r : I t is not required 
that the facts constituting a counter-claim 
under the second division of this section should 
exist at the commencement of the action-: 
Wilson v. Wilson, 40-230. 

A set-off or counter-claim of damages for 
fraud and deceit may be interposed by de
fendant in an action to foreclose a mortgage: 
Moberly v. Alexander, 19-162. 

In an action to recover upon a promissory 
note, a counter-claim in the nature of an 
action for the possession of the note, for the 
purpose of cancellation, is proper: Sigler V. 
Hidy, 56-504. 

In an action in equity by an insurance com
pany for the cancellation of a policy, held, t ha t 
a cause of action in behalf of defendant for 
a loss under the policy was sufficiently " con
nected with the subject of the action " to be 
set up as a counter-claim: Revere Fire Ins. 
Co. v. Chambcrlin, 56-508. 

3 8 6 6 . E q u i t a b l e m a t t e r . 2660. An equitable division must also be sep
arated into paragraphs, and numbered as required in regard to an equitable 
cause of action in the petition. [R., § 2885.] 

S 8 6 7 . C o - m a k e r o r s u r e t y . 2661. A co-maker, or surety, when sued 
alone, may, with the consent of his co-maker or principal, avail himself by 
way of counter-nlaim, of a debt or liquidated demand due from the plaintiff at 
the commencement of the suit to such co-maker or principal, but the plaintiff 
may meet such counter-claim in the same way as if made by the co-maker or 
principal himself. [R., § 2887.] 

The surety may, by consent of his principal, a l though it is not within the province of sub-
interpose a counter-claim which would be division 3 of § 3865: Reeves v. Chambers, 67-81. 
available in an action against the principal, 

3 8 6 8 . N e w p a r t y . 2662. When a new party is necessary to a final de
cision upon a counter-claim the court may either permit such party to be 
made, or direct that it be stricken out of the answer and made the subject of 
a separate action. [R., §§ 2888, 2890.] 

3 8 6 9 . C r o s s - p e t i t i o n , w h e n filed. 2663. When a defendant has a cause 
of action affecting the subject-matter of the action against a co-defendant, or 
a person not a party to the action, he may, in the same action, file a cross-peti
tion against the co-defendant or other person. The defendants thereto may 
be notified as in other cases, and defense thereto shall be made in the time 
and manner prescribed in regard to the original petition, and with the same 
right of obtaining provisional remedies applicable to tbe case. The prosecu
tion of the cross-petition shall not delay the trial of the original action, when 
a judgment can be rendered therein that will not prejudice the rights of the 
parties to the cross-petition. [R., § 2892.] 
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C r o s s - p e t i t i o n s or c r o s s - a c t i o n s : De
fendants to cross-petitions or cross-actions 
brought against them by their co-defendants 
mus t be served with notice of the claim made 
against t hem: Thode v. Spojford, 65-294. 

A decree on a cross-bill of one defendant 
against another should not be rendered unti l 
the latter has been made an adversary party, 
by motion or otherwise, to plaintiff in the 
cross-bill: Miller v. McGalligan, 1 G. Gr., 527. 

Where plaintiffs brought action to set aside 
a guardian's deed to property held by defend
ant , and defendant, by cross-petition against 
certain mortgagees of the property from plaint
iff, sought to have such mortgages set aside, 

held, tha t the mortgagees were properly 
brought in by cross-petition and their r ights 
determined: Bunce v. Bunce, 59-533. 

The dismissal of the original petition after 
the filing of a cross-petition will not operate 
as a dismissal of such cross-petition: Spearing 
v. Chambers, 25-99. 

Cross-petition of one defendant against an
other, held proper in a particular case: Rose 
v. Schaffner, 50-483. 

In an action to foreclose, brought against 
several defendants, held, tha t a cross-bill by 
one such defendant for the recovery of money 
paid by mistake to a co-defendant upon which 
plaintiff had a claim was proper: Ibid. 

3 8 7 0 . D e m u r r e r t o a n s w e r . 2664. When the facts stated in the an
swer, or any count or division thereof, are not sufficient to constitute a defense 
or counter-claim, the adverse party may demur, and shall be held to tho same 
certainty in the statement of the grounds therefor as obtains in a demurrer to 
the petition. [R., § 2894.] 

necessary, the par ty demurring thereto, whose 
demurrer has been overruled, if he elects to 
stand thereon, must so state, and have the 
fact shown of record. A mere exception to 
the ruling will not be sufficient: Wilcox v. 
McCune, 21-294. 

Where two defenses are improperly joined 
in one count of the answer the plaintiff may 
demur to one of them only, and the defendant 
will not be allowed to object thereto on the 
ground that the demurrer does not go to the 
whole count : Wright v. Connor, 34-240. 

An objection that a counter-claim set up in 
the answer cannot be properly interposed on 
account of its not being in behalf of the proper 
parties should be raised by demurrer and not 
by motion to strike from the files: Bird v, 
McCoy, 22-549. 

Demurrer to the whole answer should not 
be sustained where the answer contains a gen
eral denial : Sample v. Griffith, 5-376. 

As to demurrers generally, see §§ 3854, 3855 
and notes. 

D e m u r r e r t o a n s w e r : Where the mat ter 
pleaded does not amount to a denial or to con
fession and avoidance, the defect may be 
reached by demurre r : Davenport Gas, etc., 
Co. v. Davenport, 15-6. 

W a n t of verity in the allegations of an an
swer cannot be made available by demurrer. 
W h e n the answer contains a specific denial of 
every averment in the petition, it is error to 
sustain a demurrer as to these denials: 
McGregor v. McGregor, 21-441. 

W h e n an answer alleging former adjudica
tion was demurred to on the ground that the 
prior suit was not for the same matters, held, 
tha t properly such facts were to be relied upon 
as evidence and not as causes of demurrer: 
Keokuk County v. Alexander, 21-377. 

A demurrer to an answer on the ground 
tha t it does not state facts constituting a de
fense, where tho matters pleaded are neither 
by way of denial nor by way of new matter , 
is sufficiently specific: Davenport Gas, etc., 
Co. v. Davenport, 15-6. 

I n cases where no reply to an answer is 

EBPLT. 

3 8 7 1 . W h e n n e c e s s a r y . 2665. There shall be no reply except: 
1. Where a counter-claim is alleged; or, 
2. Where some matter is alleged in the answer to Avhich the plaintiff claims 

to have a defense, by reason of the existence of some fact which avoids the 
[R., §2895; C , '51, § 1741.] 

v. Sioux City & 1. F. Town Lot, etc., Co., 66-
751. 

Where the answer does not set up an af
firmative defense but simply puts in issue one 
of the material allegations of the petition, a 
reply is not necessary: Bayliss v. Murray, 
69-290. 

However, al though a reply is not called for, 
yet where it raises no new issue, and eveiy 
fact alleged in it could be shown under the 
issues raised on the petition and answer, it 
will not constitute reversible error to refuse to 
strike it from the files: Ibid. 

A reply is not necessary, under our system 
of pleading, to let in proof of a former adjudi-

mafter alleged in the answer. 

"When r e q u i r e d : Allegations of an answer 
not relating to a counter-claim are deemed 
controveited without a reply, and no reply is 
necessary: Davis v. Payne, 45-194; Walker v. 
Sioux City & I. F. Town Lot, etc., Co., 65-
563; Mills County Nat. Bank v. Perry, 72-15. 

No reply is required to an answer which in 
substance pleads payment only: Kirk v. Wood
bury County, 55-190. 

Where the allegations of defendant's an
swer do nothing more than put in issue the 
r ight of plaintiff to recover under his petition, 
and do not set up any mat ter which might 
not have been proved under a mere denial, 
they need not be denied in the reply: Walker 
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cation of matters set u p in the answer, not in 
the nature of a counter-claim: Carleton v. 
Byington, 24-172. 

Where facts, which might be set out by way 
of reply, appear affirmatively in the answer, 
no reply is necessary: Scott v. Luther, 44-570. 

Where defendant in an action on a wr i t ten 
Contract ol subscription set up want of con
sideration, held, tha t plaintiff might prove 
facts showing the incurring of expenses on 
the faith of such subscription, without having 
pleaded it in reply, such mat ter being in denial 
and not in confession and avoidance of the 
mat ter averred in the answer: University of 
Des Moines v. Livingston, 57-307. 

Plaintiff cannot be required to file a pleading 
confessing and avoiding, or denying, the al
legations in the answer or cross-petition: 
Cassidy v. Caton, 47-22. 

If the reply contains a denial of affirmative 
mat ter not constituting a counter-claim, 
coupled with matter in confession and avoid
ance the denial will be disregarded and the 
reply will be considered an admission of the 
allegations of the answer : Meadows v. Hawkeye 
Ins. Co., 62-387. 

The pleading of a waiver or estoppel is not 
necessarily inconsistent with the denial of 
facts pleaded in the answer as a defense, and 
pleading such waiver or estoppel will not be a 
waiver of the denial : Tobinv. Western Mut. 
Aid Soc'y, 72-261. 

While there can be no plea in avoidance 
without confessing the mat ter sought to be 
avoided, yet this confession need not be in 
terms, but may be by implication. I t is suffi
cient if it give color to the alleged r ight of 
the adverse pavtv: Day v. Mill-Owners' Mut. 
F. Ins. Co., 75-694. 

Where , in reply to an answer setting u p a 
previous adjudication, plaintiff, without ad
mit t ing or denying such previous adjudica
tion, alleged tha t it was procured by fraud, 
held, tha t such reply did not constitute a con
fession of the matter alleged in the answer : 
Platner v. Platner, 66-378. 

If plaintiff expects to introduce evidence of 
mat te r to avoid the facts pleaded in the an
swer, as that an assignment set up in the an
swer is a forgery, he should plead that fact by 
way of reply: Hay v. Frazier, 49-454. 

But tho only penalty which attaches for fall
u re to set up mat ter in avoidance by way of 
reply, when relied on, is tha t evidence of such 
mat ter cannot be introduced if the defendant 
objects in proper t ime. Failure to reply does 
not admit the allegations of the answer : Ibid. 

Where a defendant pleads a defense which 

avoids the cause of action, plaintiff cannot in
troduce evidence to show the waiver of such 
defense wi thout having set np such waiver 
in the reply : Zinck v. Phcenjx Ins. Co., 60-266. 

Where plaintiff has a defense to affirmative 
mat te r set up by defendant in his answer , 
such defense should be pleaded in his r e p l y : 
Kervick v. Mitchell, 68-273. 

Under the provisions of the Revision no 
reply to affirmative mat ter in an answer not 
sett ing up a counter-claim was necessary ; and 
where defendant set up a release or other af
firmative matter , plaintiff might meet the issue 
raised by proving fraud, etc., wi thout having 
set u p such mat ter , either in his petition or in 
a rep ly : Noble v. Steamboat Northern Illinois, 
23-109; Barger v. Farris, 34-228; Corbin v. 
Beebee, 36-386. And as other cases under t he 
Eevision, see Stuart v. Hines, 33-60, 101; 
Gicyer v. Figgins, 37-517. I t was to obviate 
this construction tha t the second paragraph 
of the section as it s tands in the Code was 
added : Code Com'rs' Rep., p . 95. 

Mat te r s which should have been al
l e g e d i n t h e p e t i t i o n : A repetition in t he 
reply of allegations of mat ter pleaded in t he 
petition may be stricken out on motion. So, 
also, may prayers for relief which substan
tially appear in the petition, or a prayer ask
ing dismissal of a cross-bill which is answered 
in the rep ly : Hall v. Harris, 61—500. 

The office of the reply is to make an issue on 
the allegations of the counter-claim of defend
ant or to plead mat te r in defense or avoidance 
of the mat te rs pleaded by way of defense in 
the answer. A plaintiff is not permit ted to 
plead in his reply mat ters which are mater ia l 
only to the cause of action alleged in his peti
tion. Much less will he be permit ted to re
cover on a distinct cause of action pleaded 
only in his rep ly : Marder v. Wright, 70-42. 

I t is not proper to set out in the reply alle
gations which are intended as amendatory to 
the petition. But an objection to such plead
ing cannot first be taken on appeal : Willson v 
Harris, 68-443. 

Claims for damages should be made in t he 
petition and amendment thereof, and are not 
sufficient if first made in the reply : Jones v. 
Marshall, 56-739. 

Where one who is defendant in a mor tgage 
foreclosure as having an equity in the premises 
seeks to establish by a cross-bill the fact t ha t 
his lien is a prior one, plaintiff m:>y allege for 
the first t ime in his reply tha t his mor tgage 
was recorded prior to defendant 's : Clarke v. 
Bancroft, 13-320. 

3872. S ta tements of. 2666. When a reply must be filed, it shall con
sist of: 

1. A general or specific denial of each allegation or counter-claim contro
verted, or any knowledge or information thereof sufficient to form a be
lief; or, 

2. Any new matter not inconsistent with the petition constituting a defense 
to the matter alleged in the answer; or the matter in the answer may be con
fessed, and any new matter alleged, not inconsistent with the petition, "which 
avoids the same. [R., § 2896.] 

~ [The word " petition," in the first line of the second subdivision, is erroneously printed 
" position " in the Code.] 
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Where plaintiff dismissed his cause of action, 
but defendants proceeded upon a counter
claim, held, tha t the pleading by plaintiff in the 
na ture of an answer or counter-claim to de
fendants ' claim could not be stricken from the 
files because inconsistent wi th the petition: 
Gardner v. Halstead, 71-259. 

Where, in an action on a note, defendant 
denied that he signed the note and claimed it 
to be a forgery, held, tha t plaintiff might in 
his reply set up an estoppel without abandon-

F a i l u r e t o v e r i f y : The court cannot disre
gard a pleading which is not verified when it 
should be: Lee v. Keister, 11-480. 

An unverified petition, even in a case where 
verification is made necessary, is not a nul
lity, and advantage of the defect can only be 
taken by motion" to strike (§ 3883): Rush v. 
Rush, 46-648. 

Objection that the pleading is not properly 
verified cannot be raised by way of at tack 
upon the judgment in the proceeding: Wright 
v. Marsh,'2 G. Gr., 94 

Filing a demurrer to a petition waives any 
error in the ruling of the court on motion to 
strike out for want of verification: Stineman 
v. Bealh, 36-73. 

F a i l u r e t o v e r i f y a n s w e r : When an an
swer is filed which is not verified when it 
should be, the court should not render judg
ment by default againsc defendant for want 
of an answer, without the proper steps being 
taken to strike the answer from the files: 
Wolff v. Hagensick, 10-590. 

When , alter the filing of the petition and 
answer, both unverified, plaintiff verified his 
petition by leave of court, held, tha t the court 
should not hai*e rendeied judgment by default 
against defendant for want of an answer: Mal-
lory v. Sailing, 48-699. 

The object of the provisions requiring an 
answer to a sworn petition to be verified is not 
merely to enable a party to obtain testimony 
by having his pleadings responded to under 
oath, but to secure the t ruthful statement of 
the defense, and when the petition is verified 
the plaintiff has a right to insist upon a sworn 
answer. If such verified pleading is not filed 

ing the allegation of his petition that the note 
was signed by defendant: Eikenberry v. Ed
wards, 71-82. 

Defendant may set up matters in avoidance, 
thereby colorably confessing the allegations of 
the answer, but not expressly admit t ing them, 
without waiving the general denial implied 
by law of the allegations of the answer. H e 
has the right in this way to set up inconsistent 
defenses: Day v. Mill-Oivners' Mut. F. Ins, 
Co., 75-694. ' 

the other par ty may insist upon and claim a 
default : Wilson v. Preston, 15-246. 

Where the parties go to trial upon the issue 
raised by an unverified answer in a case when 
the answer ought to be verified, the plaintiff 
is not entitled to have the averments of his 
petition deemed true for want of answer : 
Taylor v. Runyan. 9-522. 

The statute does not provide, as a conse
quence of failure to answer under oath, nor 
does it intend, that the pleading sworn to is 
to be taken as t r u e : Ibid. 

The fact that the petition which is verified 
includes an application for an at tachment 
which is specially required by statute to be 
verified does not relieve defendant from veri
fying his answer : Harper v. Drake, 15-157. 

As to verified answer in equity, see § 3885 
and notes. 

A m e n d m e n t : Where a petition for at tach
ment is not sufficiently verified as to the ex
istence of grounds for a t tachment the defect 
may be cured by amendment : Loweustein v. 
Monroe, 52-231. 

The court may permit a.4 amendment to a 
pleading to be made without being verified 
unless a new and distinct cause of action is 
introduced (§3886): Tegler v. Shipman, 33-
194. 

An amendment containing substantial addi
tional mat ter mus t be verified in the same 
manner as the original: Walker v. Ayres, 1-449. 

W h a t su f f i c i en t v e r i f i c a t i o n : Where the 
ju ra t specifies tha t the party " m a k e s oath 
that the matters and things stated in the pe
tition are t rue , " this is sufficient as a verifica
tion, al though affiant does not sign the affidavit 

3873. De fenses t o counter-c la im. 2667. Any number of defenses, 
negative or affirmative, are pleadable to a counter-claim, and each affirmative 
matter of defense in the reply shall be sufficient in itself, and must intelligibly 
refer to the part of the answer to which it is intended to apply. A division 
of equitable matter must also be separated into paragraphs and numbered as 
required in case of such matter in the answer. [R., §§ 2897-8.] 

3874. D e m u r r e r . 2668. When the facts stated in the reply do not 
amount to a sufficient defense, the defendant may demur, subject to the same 
requirements of certainty in statements of grounds thereof as obtain in de
murrer to the petition. [R., § 2899.] 

VERIFICATION. 

8 8 7 5 . W h e n n e c e s s a r y . 2669. Every pleading must be subscribed by 
the party or his attorney, and when any pleading in a case shall be verified 
by affidavit, all subsequent pleadings, except demurrers, shall be verified also; 
and in all cases of verification of a pleading.cthe affidavit shall be to the effect 
that the affiant believes the statements thereof to be true. [R., § 2904.] 
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or pleading. (Decided under Code of '51): 
Bates v. Robinson, 8-318. 

Under the provisions of s tatute tha t answers 
to interrogatories shall be verified by the affi
davit of the party answering, held, tha t an 
affidavit was necessary, and that a simple ver
ification " subscribed and sworn to before me 
this ," etc., wi th the signature and seal of the 
notary public, was not sufficient: Averill v. 
Boyles, 52-672. 

An affidavit as to the t ru th of the pleading, 
" t o the best of affiant's knowledge and be
lief," is not sufficient: Stadler v. Parmlee, 
10-23. 

A verification to the effect that the facts set 
forth m the pleading are t rue is sufficient. 
The word " f a c t s " thus used covers the alle
gations in tho petition the same as though 
affiant had stated tha t the matters and things 
therein set forth were t r u e : Sherrill v. Fay, 
14-292; Wheelock v. Winslow, 15-464. 

An affidavit referring to " the foregoing pe
tition," without giving the title of the action, 
held sufficient: Levy v. Wilson, 43-605. 

J u r a t : I t is not necessary, under the pres
ent Code, tha t the certificate to the affidavit 
show the name of the affiant: Stone v. Miller, 
60-243. 

The ju ra t need not expressly state tha t the 

3 8 7 6 . C o r p o r a t i o n . 2670. Where a corporation is a party, the affidavit 
may be made by any officer thereof. [R., § 2905.] 
' 3 8 7 7 . U n i t e d interest . 2671. When there are several parties united in 

interest, the affidavit may be made by any one of them. [R., § 2906.] 
3 8 7 8 . B y a g e n t o r a t t o r n e y . 2672. If the pleading be founded on a 

written instrument for the payment of money only, and such instrument be 
in possession of the agent or attorney, the affidavit may be made by such 
agent or attorney, so far as relates to the statement of the cause of action 
thereon; but when relief is asked other than a money judgment or decree of 
foreclosure, the affidavit must contain averments showing competency as 
herein provided. [R., § 2907; 13 G. A., ch. 167, § 18.] 
• 3 8 7 9 . B y p e r s o n k n o w i n g facts . 2673. If the statements of a pleading 
are known to any person other than the party, such person may make the affi
davit, which shall contain averments showing affiant competent to make the 
same. [JR., §§ 2908-9.] 

affidavit was subscribed and sworn to b y the 
person whose name is signed thereto . That 
fact will be inferred from the expression " sub
scribed in m y presence and sworn to before 
m e : " Stoddard v. Sloan, 65-680. 

Whi le it should appear that the no ta ry i n 
signing the ju ra t acts in his official capaci ty, 
it is not necessary tha t he append to his desig
nation as notary public the name of the coun ty 
in and for which he acts. The court will t ake 
judicial notice of the county for which he is 
commissioned as notary, and if it appears . that 
tha t county is the one in which the act is per
formed as shown by the evidence it will be 
sufficient: Ibid. 

W h e r e an affidavit was headed " S ta te of 
Iowa, Delaware County," and the officer's sig
na ture , wi th the addition " Notary Pub l ic , " 
was authent icated wi th a seal, held, t h a t it 
was sufficient: Stone v. Miller, 60-243. 

W h e r e the j u r a t was signed wi th the n a m e 
of a person wi th the word " clerk *' added, and 
the seal of the court was at tached thereto , 
held, tha t it sufficiently appeared tha t the per
son before whom the affidavit was made was 
clerk of such court, and that the venue was 
thus sufficiently shown: Levy v. Wilson, 4 3 -
605. 

B y ' w h o m v e r i f i e d : Where the name of 
the person verifying the petition is the same 
as that of plaintiff, it will be presumed tha t 
such person is the plaintiff. Therefore, where 
a petition in an action brought by a partner
ship was verified by a person who did not state 
tha t he was a member of the firm, but the ac
count attached to the petition was verified and 
showed tha t a person of the same name was a 
member of such firm, held, tha t it sufficiently 
appeared tha t the verification of the petition 
was by a member of the firm: Lessem v. Wil
son, 43-488. 

Where a sworn answer was called for in an 
equitable proceeding as to transactions between 
plaintiff and defendant, held, that an answer 
verified by the wife of defendant acting as his 
agent, and showing hersell familiar in general 
with the business to which the controversy 
i elated, but not as to the particular transac
tions referred to, was not sufficient: Leach v. 
Keach, 7-232. 

An affidavit of verification by the at torney 

of a par ty , showing his knowledge of t he facts 
stated in the pleading and the source of it, is 
sufficient: Brady v. Otis, 40-97. 

Where the affidavit does not state t h a t a 
person mak ing it has knowledge as to the t r u t h 
of its allegations, nor state facts from which 
such knowledge can be inferred, the verifica
tion is not sufficient: Clute v. Hazleton, 5 1 -
355. 

Where a person other than the par ty verifies 
a pleading, it is not sufficient if he states in 
his affidavit t ha t he knows the facts s tated to 
be t rue as he verily believes. Why he thus 
knows is not required to be s ta ted : Yoe v. 
Nichols, 51-330. 

But if the affiant states the facts by reason 
of which he claims to have personal knowl
edge, and such facts do not render h im com
petent to speak as from personal knowledge, 
the verification will not be sufficient: Searle 
v. Richardson, 87-170. 

Where the affidavit shows tha t affiant was 
possessed of the requisite knowledge of the 
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facts to make a verification, that is sufficient Verification by the agent of the plaintiff, 
although it be not certain to a certain intent both as to the cause of action and the grounds 
in every particular: First Nat. Bank v. Mason, for attachment, held sufficient in a particular 
57-105. case: Rauschv. Moore, 48-611. 

3880. Counter-claim. 2674. Where the petition is not verified, and 
the answer contains a counter-claim, the same may be verified apart from the 
defense part of the answer, and the foregoing provisions are applicable to the 
counter-claim as if the same were a separate pleading. 

When an answer is required to be verified, a counter-claim may be set up which is not 
verified: Innes v. Krysher, 9-295. 

3 8 8 1 . G u a r d i a n ; execu to r ; pr isoner . 2675. Verification shall not 
be required to any pleading of a guardian, executor, or prisoner in the peni
tentiary, nor to any pleading controverting the answer of a garnishee, nor to 
one grounded on an injury to the person or the character. [JR., §§ 2910,2912.] 

3882 . W h e n canno t be requi red . 2676. When it can be seen from 
the pleading to be answered, that an admission of the truth of its allegations 
might subject the party to a criminal prosecution, no verification shall be re
quired. [R., § 2911.] ' 

3883 . Effect if no t verified. 2677. If a pleading be not duly verified, 
it may be struck out on motion; but such defect will be deemed waived if 
the other party respond thereto, or proceed to trial without such motion. [JR., 
§ 2916.] 

[The word " duly " in the first line is erroneously omitted in the printed Code.] 
An unverified petition, even in a case where error in the ruling of the court on motion to 

verification is made necessary, is not a nullity, strike out for want of verification: Stineman 
and advantage of the defect can only be taken v. Beath, 36-73. 
by motion to strike: Rush v. Rush, 46-648. And see notes to § 3875. 

Filing a demurrer to a petition waives any 

3884. W h e n applicable to a m o u n t claimed. 2678. The verification 
of the pleading does not apply to the amount claimed, except in actions 
founded on contract, express or implied, for the payment of money only. 
[R., § 2914.] 

3885 . Proof. 2679. The verification shall not make other or greater proof 
necessary on the side of the adverse party. [JR., § 2915.J 

The provisions as to verification apply essary to overcome a sworn answer in a chan-
equally to pleadings in ordinary and in equi- eery proceeding is abrogated: Wilson v. Hol-
table proceedings. (Overrulingprevious cases): comb, 13-110; Mitchell v. Moore, 24-394; Smith 
Shepard v. Ford, 10-502. v. Phelps, 32-537. 

The rule as to the amount of testimony nec-

3886. A m e n d m e n t s no t verified. 2680.' Courts may permit the 
amendments authorized by this chapter to be made without being verified, 
unless a new and distinct cause of action or counter-claim is thereby intro
duced. [R., § 2981.] 

Section applied: Tegler v. Shipman, 33-194, 197. 

SLANDEB LIBEL. 

3887 . S ta tements of petition. 2681. In an action for slander or libel, 
it shall not be necessary to state any extrinsic facts for the purpose of show
ing the application to the plaintiff of any defamatory matter out of which the 
cause of action arose, or that the matter was used in a defamatory sense; but 
it shall be sufficient to state the defamatory sense in which such matter was 
used, and that the same was spoken or published concerning the plaintiff. 
[R., § 2928.] 

Allegation of defamatory sense: It is 18-377; Swearingen v. Stanley, 23-115; Clarke 
sufficient to set out the words themselves and v. Jones, 49-474. 
state the defamatory sense: Kinyonv. Palmer, Words are to be .taken in their plain and 
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natura l import and in the sense in which they 
would be understood by those to whom they 
were addressed: Truman v. Taylor, 4-424; 
Wilson v. Beighler, 4-427. 

And explanatory circumstances known to 
both parties will be considered as ;«irt of the 
words : De Moss v. Haycock, 15-149. 

C a u s e of a c t i o n : 'There can be but one 
cause of action for a slanderous conversation, 
although the items of slander are numerous : 
Cracraft v. Cochran, 16-301. 

Plaintiff need only set out in his petit ion 
or prove so much of the conversation as con
stitutes a cause of action, but either he or de
fendant may prove all of the conversation 
occurring at the same time for the purpose of 
showing the quo animo: Ibid. 

S p e c i a l d a m a g e s : Where the words spoken 
are actionable per se, special damages need not 
be alleged or proven: Parker v. Lewis, 2 Q. 
Gr., 311. 

In such case general damages may be proved, 
but plaintiff cannot prove or recover for special 
injuries not alleged: Hicks v. Walker, 2 G. 
Gr., 440. 

Where the words charged are actionable p e r 
se, the fact that averments are made of dam
age to plaintiff as a citizen, farmer and church 
member will not justify the requirement of a 
more specific statement as to the part icular 
damage in the case: Swearingen v. Stanley, 
23-115. 

E v i d e n c e : I t is not necessary for plaintiff 
to prove the precise words as laid in the peti

tion, but it is sufficient to prove t hem substan
tially as set ou t : McClintock v. Crick, 4-453; 
Desmond v. Brown, 29-53; Bower v. Deideker, 
38-418. 

P r o o f of w o r d s s p o k e n i n a f o r e i g n l a n 
g u a g e : While at common law the author i t ies 
are uniform that to allege a publication of ig
nominious words, and prove a publication of 
words in another tongue, is a var iance and 
cause for nonsuit, yet, under our sys tem of 
pleading, it seems tha t it would be sufficient 
to set out a translation of the words spoken in 
the foreign language, averr ing t h a t t h e y were 
spoken in tha t language, and tha t t he words 
charged are a correct translation of them. I n 
such case the proof of the speaking of the 
words in a foreign language would no t con
stitute a var iance: Bower v. Deideker, 38-418. 

The meaning of the words used m a y be in
ferred from their plain import , and evidence 
of the sense in which they were unders tood is 
not necessary, al though test imony of those 
who heard the words as to their unders tand
ing would be proper if their meaning was not 
clear: Hess v. Fockler, 25-9. 

R e p e t i t i o n : If is competent in actions for 
slander to prove a repetition of the slanderous 
charges for the purpose of showing malice, 
wi thout any allegation in the petit ion of such 
repetition, and the portion of the petit ion mak
ing such allegation may be stricken out on mo
tion : Halley v. Gregg, 74-564. 

MATTEK IK MITIGATION; MALICE. 

3 8 8 8 . H o w p leaded . 2682. In any action brought to recover damages 
for an mjury to person, character, or property, the defendant may set forth 
in a distinct division of his answer, any facts of which evidence is legally 
admissible to mitigate or otherwise reduce the damages, whether a complete 
defense or justification be pleaded or not, and he may give in evidence the 
mitigating circumstances whether he prove the defense or justification or not, 
and no mitigating circumstances shall be proved unless plead, except such as 
are shown bv, or grown out of, the testimony introduced by the adverse pa r ty ; 
and in actions for slander or libel, an unproved allegation of the t ruth of the 
matter charged shall not be deemed proof of malice, unless the jury on the 
whole case find that such defense was made with malicious intent. [R., § 2929.] 

[The word " prove," in the sixth line, is erroneously printed " p r o v o k e ' ' in the Code.] 

way of defense or justification: Ronan v. 
Williams, 41-680. 

Facts which might be considered by way of 
mitigation of damages cannot be considered if 
pleaded as a complete defense when they do 
not constitute a defense: Ibid. 

A partial defense, or mat te r in mit igation, 
mus t be pleaded and proved as such, and not 
as a complete defense. Where the ma t t e r set 
up is neither by way of denial nor of confession 
and avoidance, a demurrer will l ie: Davenport 
Gas, etc., Co. v. Davenport, 15-6; Peck v. Par-
chen, 52-46. 

While, in one sense, facts pleaded in mitiga
tion do not constitute a defense, yet, as such 
facts, if relied on, mus t be pleaded to entitle 
defendant to introduce evidence of them, a 
plea of such facts mus t be regarded as tender
ing an issue: Mielenz v. Quasdorf, 68-726. 

M i t i g a t i o n o r p a r t i a l d e f e n s e : All miti
gating circumstances, certainly all contempo
raneous with the act, which might at common 
law have been given in evidence under the 
ge- eral issue, may still be given under an 
answer in denial. But all which tend to show 
the t ruth of the charge must be pleaded. I t is 
the safest rule to state every fact relied on in 
mit igat ion: Beardsley v. Bridgman, 17-290. 

In an action for slander defendant offered to 
amend his answer by alleging tha t there was 
si ch a report in circulation a t and before the 
t ime the words were alleged to have been 
spoken by defendant. Held, tha t such offer 
was properly refused, it not being alleged tha t 
the words were repeated without actual mal
ice: Ibid. 

Facts relied upon as mitigating circum
stances must be pleaded as such, and not by 
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Whether facts can be pleaded in mitigation 
for the purpose of showing that defenu<mt had 
reasonable ground to believe that the facts 
wr i t ten and spoken were true, quaere: Ibid. 

Matter in defense cannot be pleaded hypo-
thetically, nor can a par ty plead to the whole 
cause of action, and also aver mat ter which 
shows only a partial defense: Martin v. Swear-
engen. 17-346. 

Defendant may allege mitigating circum
stances without confessing the speaking of 
the words, and it is not necessary to deny 
malice, or aver belief in the t ru th of the words 
spoken: Desmond v. Brown. 33-13. 

Where mitigating circumstances are pleaded 
it is incumbent upon the party pleading to 
prove them, which must be done in his own 
behalf and not by cross-examination of wit
nesses who are not examined in chief as to 
the mitigating ma t t e r : Hanners v. McClel
land, 74-818. 

Prior to the enactment of this section, held, 
t h a t proof that the words were spoken in the 
heat of passion or under excitement produced 
by immediate provocation might be shown 
without being specially pleaded: McClintoek 
v. Crick, 4-453. 

But this s tatutory provision does not make 
any change m the law as to matters of sub
stance. The same matters only can now be 
pleaded in mitigation which are recognized to 
be such by law, independent of the Code: 
Marker v. Dunn, 68-720. 

In an action for libel in charging plaintiff 
wi th being a defaulter to the government, 
held,, that the action of the government sub
sequent to the publication of the libel, in re
lieving plaintiff from the consequences of 
default, could not be shown in evidence: 
Roberts v. Miller, 2 G. Gr., 122. 

Evidence that plaintiff has made statements 
tending to show the t ru th of the words charged 
as slanderous is admissible: Bower v. Deideker, 
38-418. 

Under an allegation by defendant in a suit 
for slander for charging plaintiff wi th un-
chastity that plaintiff was reported to be un
chaste at the t ime the words were spoken, but 
not alleging the t ru th of the charge, defend
an t cannot prove specific acts of unchast i ty : 
Hanners v. McClelland, 74-318. 

P l a i n t i f f ' s c h a r a c t e r : The bad character 
of plaintiff may be shown in mitigation of 
damages : Armstrong v. Pier son, 8-29; Fletcher 
v. Burroughs, 10-557. 

Plaintiff's bad character is no bar to hia 
right to recover; it only goes in mitigation of 
damages. Defendant may still be held to rec
ompense the injured par ty to the extent of the 
trouble or expense in recovering, or disproving 
the unjust accusation: Armstrong v. Pierson, 
8-29. 

But defendant cannot plead either in defense 
or mitigation that the plaintiff has been guil ty 
of a specific crime in no way connected wi th 
the alleged defamatory words, or the occasion 
on which they were used: Fisher v. Tice, 20-
479. 

Nor can defendant prove specific offenses or 
particular acts of dishonesty not connected 
with the transaction under investigation nor 
set up in the pleadings, nor tha t the plaintiff 
was in the habit of committ ing such offenses: 
Fountain v. West, 23-9. 

P r o v o c a t i o n : That slanderous words were 
spoken through heat of pass o'i, under provoca
tion, ma}* be shown in mitigation, but not in 
complete defense: McClintoek v. Crick, 4-453. 

I n s a n i t y or monomania on the subject-
mat ter of the charge may be pleaded in defense 
to an action for libel: Fisher v. Tice, 20-479. 

I n t o x i c a t i o n : I t is no defense to an action 
for slander tha t defendant was intoxicated a t 
the t ime of the speaking of the slanderous 
words: Reed v. Harper, 25-87. 

J u s t i f i c a t i o n : Where defendant, in an ac
tion for slander in speaking words imput ing a 
crime, a t tempts to justify by proof of t he 
t ru th of the charge, he is not required to prove 
the commission of the crime beyond a reason
able doubt, as would be necessary in a crimi
nal prosecution for such crime. (Overruling 
Bradley v. Kennedy, 2 G. Gr., 231; Forshee v. 
Abrams, 2-571; Fountain v. West, 23-9; EHis 
v. Lindley, 38-461; Georgia v. Kepford, 45-48; 
Motl v. Dawson, 46-533): Riley v. Norton, 65-
308. And see notes to § 5813. 

Matter in justification is not admissible un
less justification is pleaded: Fershee v. Abrams, 
2-571. 

"Where defendant pleads the t ru th of the 
words spoken by way of justification, the mo
tive of plaintiff in prosecuting the action can
not be inquired in to : Bradley v. Kennedy, 2 
G. Gr., 231. 

I t is no justification tha t defendant believed 
the words to be true. To justify, he must 
prove they were in fact true. But the belief 
may be given in evidence in mit igat ion: Foun
tain v. West, 23-9. 

INTERVENTION. 

3889. By person having an interest. 2683. Any person who has an 
interest in the matter in litigation, in the success of either of the parties to 
the action, or against both, may become a party to an action between other 
persons, either by joining the plaintiff in claiming what is sought by the peti
tion, or by uniting with the defendant in resisting the claim of the plaintiff, 
or by demanding anj^thing adversely to both the plaintiff and defendant, 
either before or after issue has been joined in the cause and before the trial 
commences. [R., § 2930.J 

B y t a x p a y e r : A t a x payer, as such, has 
not such an interest in the mat ter in litigation 
as to entitle him to intervene in a suit against 
his county to enforce the payment of a claim, 

at least in the absence of a showing that the 
board of supervisors, acting in bad faith, are 
failing properly to defend against such c la im: 
Cornell College v, Iowa County, 32-520. 



CODE, §§ 2684,2685.J PLEADING. 1073 

But where the board aid, collude and con
spire with the opposite party to procure judg
ments against the county, a tax payer may 
intervene: Greeley v. Lyon County, 40-72; 
Sioux City & St. P. R, Co. v. Osceola County, 
45-168. 

Where the board of supervisors refuse to set 
up a defense in an action against the county, 
a tax payer may do so by intervention: Rich
ards v. Supervisors, 69-612. 

By coun ty : Where tax payers brought 
action against a purchaser of the poor farm 
from the county, for the purpose of having 
the sale set aside on the ground of inadequacy 
of price, etc., held, that the county might in
tervene in the action and join with defendants 
in resisting the granting of the relief: McCon-
uell v. Hutchinson, 71-512. 

By Other par t ies : In a proceeding to en
join the collection of a tax in aid of a railway, 
the railway company may intervene, although 
it be not yet entitled to the tax: Brown v. 
Bryan, 31-556. 

A party claiming to be the equitable owner 
of a promissory note may intervene and have 
his rights established in a suit brought by the 
possessor and holder of the legal title against 
the owner: Taylor v. Adair, 22-279. 

The purchaser at a foreclosure sale is subro
gated to the rights of the mortgagee, and may 
intervene in the foreclosure suit which is still 
pending as to other defendants: Dyer v. Har
ris, 22-268. 

A party held entitled to intervene under the 
facts of a particular case: Young v. Tucker, 
39-596. 

While a party interested in the subject-
matter involved may unite with the defendant 
in resisting the claim of the plaintiff, he can
not ask to be substituted as the defendant to 
the action in place of the original defend ant: 
Britton v. Des Moines, O. & S. R. Co., 59-540. 

B y assignee: An assignee of a debtor un
der general assignment made after a levy of 
attachment may intervene in an attachment 
proceeding for tho purpose of interposing 
against plaintiff a claim for damages growing 
out of a wrongful suing out of an attachment: 
Dunham v. Greenbaum, 56-303. 

Not ice: Where, in a proceeding to foreclose 

3 8 9 0 . D e c i s i o n ; n o d e l a y ; c o s t s . 2681. The court shall determine 
upon the intervention at the same time that the action is decided, and the in
tervener has no right to delay; and if the claim of the intervenor is not sus
tained, he shall pay all costs of the intervention. [R., § 2931.] 

a mortgage executed to a trustee to secure 
bonds, the holder of a portion of the bonds 
intervened and an issue was raised between 
such bondholder and the trustee, on the trial 
of which evidence was introduced, it appear
ing that the petition of intervention was filed 
before default of the defendant corporation, 
held, that the objection that notice of the pe
tition of intervention had not been served 
upon defendant could not be raised for the 
first time in the supreme court: Sanxey v. 
Iowa City Glass Co., 63-707. 

H o w effected: A party cannot by one pe
tition intervene in several distinct and uncon
solidated actions, nor can an agent make his 
principal a party to the intervention by filing 
tho petition in his (the agent's) name: Rosen-
baum v. Adams, 61-382. 

This section empowers a person to become a 
party by intervention to an action or contro
versy between others only during the pend
ency of the action: Edwards v. Cosgro, 71-296. 

J u d g m e n t conclusive agains t in ter 
venor : A j udgmeut in an action where a third 
party has inteiw ened as defendant is conclusive 
both upon the original defendant and the in
tervenor: Witter v Fisher, 27-9. 

As between different intervenors, the court 
may determine their respective rights as to 
liens. One who is adjudged not to have a lien 
cannot object as to the disposition made of 
other claims: Phillips v. Both, 58-499. 

The intervenor cannot object to the amount 
of judgment rendered against defendant in 
the main action: Ibid. 

Dismissal : The intervenor may dismiss his 
intervention at any time before final submis
sion without any express order to that effect, 
and it will be without prejudice to his rights 
in another action: Dalhoff v. Coffman, 37-283. 

S upp lementa l pe t i t ion : Where the court 
had jurisdiction of the subject-matter and the 
parties, held, that it might render judgment in 
favor of an intervenor on an amended petition, 
setting up an award had upon an agreement 
of arbitration made subsequently to the filing 
of the original petition of intervention: Joliet 
Iron, etc., Co. v. Chicago, C. & W. R. Co., 51-
300. 

An intervenor cannot be allowed to tender 
an issue which can be tried only by a change 
in the form of proceeding, and a continuance 
of the cause for testimony: Van Gordon v. 
Ormsby, 55-657. 

The court may refuse to permit an inter
vention where the petition is presented too 
late, or where it is attempted to raise issues 

which would necessarily involve delay: Teach-
out v. Des Moines Broad-Gauge St. R. Co., 
75-722. 

Where a verdict has been rendered, or the 
parties have agreed upon the judgment to be 
entered, it is too late to intervene: Henry v, 
Cass County Mill, etc., Co., 42-33; First Nat. 
Bank v. GUI, 50-425. 

3 8 9 1 . H o w effected. 2685. The intervention shall be by petition, which 
must set forth the facts on which the intervention rests, and all the pleadings 
therein shall be governed by the same principles and rules as obtain in other 
pleadings provided for in this chapter. But if such petition is filed during 
term, the court shall direct the time in which an answer shall be filed thereto. 
[R., § 2932.] 

VOL. 11 — 68 
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AMENDMENTS. 

3 8 9 2 . Var iance . 2686. JNo variance between the allegations in a plead
ing and the proof is to be deemed material, unless it has actually mislead 
[misled] the.ad verse party to his prejudice in maintaining his action or defense 
upon the merits. Whenever it is alleged that a party has been so misled, that 
fact must be shown by proof to the satisfaction of the court, and such proof 
must also show in what respect he has been so misled, and thereupon the court 
may order the pleading to be amended upon such terms as may be just. [R., 

2972; C , '51, § 1758.] 

What variance deemed material: No 
variance is materi tl unless the adverse par ty 
lias been misled to his prejudice: Bower v. 
Deidecker, 38-418. 

A slight variance between the allegations of 
the petition and the proof, which cannot have 
misled the opposite party, is not to be deemed 
mater ia l : White v. Spangler, 68-222. 

Variance in a particular case between the 
allegations and the proof, held not to be ma
terial : Rayburn v. Central Iowa R. Co., 74-
637. 

C o n f o r m i t y of p r o o f t o p l e a d i n g s : The 
rule requiring coniornnty of allegation and 
proof is not materially changed by the Code, 
a l though non-conforn Ly may be now cor
rected by amendment : Hoben v. Burlington 
& M. R. R. Co., 20-562. 

A party cannot, having sued under a pro
vision of statute authorizing him to recover 
treble damages, upon an appeal from the judg
ment awarding such relief, support his r ight 
to actual damages on an entirely different r ight 
of recovery: Bond v. Wabash, St. L. & P. R. 
Co., 67-712. 

W h a t su f f i c ien t o n a p p e a l : The objection 
tha t the evidence does not correspond wi th the 
allegations, if not raised in the court below, 
cannot be flist urged upon appeal: Iselin v. 
Griffith, 62-668; Mathes v. Cover, 43-512; Wil
cox v. Jackson, 57-278. 

If a right to recovery is established to the 
amount claimed such recovery will not be in
terfered with on appeal on the ground tha t 
the facts upon wduch the amount of recovery 
depended differed in some respects from the 
facts pleaded: Jenkins v. Barrows, 73-488. 

IMal iee : Under a petition alleging wilful 
and malicious acts of defendant as a ground 
of recovery, plaintiff may recover on proof 
of careless and negligent acts, without proof 
of malice, if an averment of such acts would 
have authorized recovery: McCord v. High, 
24-336. 

P a y m e n t : Where defendant set up an ac
count against plaintiff by way of payment, 
held, tha t he could not introduce evidence of 
payment ol money not embraced in such ac
count, under his answer: Hoddy v. Osborn, 
9-517. 

M a t t e r s of a c c o u n t : A book of account 
showing doalings between defendant and one 
of the plaintiffs cannot be used as evidence in 
an action brought by two persons holding and 
owning the book jointly with another with
out proof that it was actually the account 
book of the two jo in t ly : Hansen v. Kirtley, 
11-565. 

W h e r e plaintiff claimed in his petition a cer
ta in sum which was not stated to be a balance 

due upon account, but the account was set 
up in items of debit and credit, leaving a bal
ance to the amount claimed, held, the allega
tions of the petition were sustained by proof 
of a balance due upon the account: Keys v. 
Francis, 28-821. 

O w n e r s h i p of t h i r d p e r s o n : Where, in 
an action against sureties on a sheriff's bond 
for negligence of the sheriff in not making a 
levy, it was averred that the execution de
fendant had property subject to execution, 
and that the sheriff was guilty of negligence 
in omitting to levy thereon, the defendant 
denying such averment alleged particularly 
the ownership respectively of the different 
articles of property in the execution defend
ant 's possession, held, that such particular 
averments in the answer were necessary, and 
it was not error in the court to instruct the 
jury that such ownership should be proved as 
averred : Crosby v. Ilungersford, 59-712. 

W r i t t e n i n s t r u m e n t : The slightest vari
ance in any portion of the written instrument 
is fatal unless it should conclusively appear 
tha t the mistake could not operate prejudi
cially to the par ty taking advantage of i t : 
Hight v. White, Mor., 45. 

J u d g m e n t : So held where the judgment 
sued on was described as being for $834.41 
damages and costs, whereas the judgment in
troduced in evidence was for that amount 
besides costs: Ibid. 

Where a portion of the record is set out in 
an action on a judgment , and on the trial 
other portions of the record of the proceed
ings in which the judgment was rendered 
are offered in evidence, such evidence will 
not constitute a variance: Latterett v. Cook, 
1-1. 

Variance as to interest: The fact that 
an instrument as set out in the pleadings con
tains no reference to interest, while the instru
ment introduced in evidence provides for 
interest at a certain rate, will not constitute 
a material var iance: Wilson v. King, Mor., 
106. 

Breach of warranty as defense to note: 
In an action on a note given for fruit trees, the 
defense sot up in the answer was that the 
trees were to be delivered to defendant in good 
condition, and tha t when delivered they had 
been frozen and damaged while in plaintiff's 
possession and owing to his negligence, and 
were worthless, and tha t the trees were frozen 
by the fault of plaintiff; held, tha t evidence of 
improper packing and boxing of the trees by 
plaintiff was admissible tinder the issues: 
Phcenix v. Lamb, 29-352. 

C o p y of w r i t t e n i n s t r u m e n t : W h e n 
there is a variance between the allegations 
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and the proof as to the character of a written 
instrument, and a correct copy thereof is at
tached to the pleading, such variance will be 
immaterial: Walker v. Ayres, Mor., 200; Car-
others v. Green. Mor., 429. 

Date : When if is impossible to determine 
from the instrument what the date is as shown 
by the writing, the question of date should 
be left to the jury in determining whether the 
evidence supports the allegations of the plead
ing: Jefferson Comity v. Savory, 2 G. Gr., 238. 

Under a petition alleging the execution of a 

I. EIGHT TO AMEND. 

I n equ i ty : These provisions apply in equity 
as well as at law: Brink v. Morton, 2-411. 

I n supreme cour t : This section is of a 
general character and applies to all courts, and 
is peculiarly applicable to proceedings in the 
supreme court. Under it the supreme court 
may on motion grant leave to file an amended 
assignment of errors: Stanley v. Barringer, 
74-34. 

The ru le is to a l low: So far as substan
tial rights are not prejudiced the court should 
allow amendments on proper terms rather than 
dismiss the action and compel the party to 
commence anew: Harking v. Edwards, 1-296; 
Seevers v. Hamilton, 11-66. 

The rule is to allow amendments ; to refuse 
them, the exception: Pride v. Wormwood, 27-
257: Hinkle v. Davenport. 38-355. 

Amendments withm the limits of the stat
ute should always be allowed when substantial 
justice will thereby be promoted: Dixon v. 
Dixon. 19-512; Tecjler v. Shipman 38-194; 
Miller v. Perry, 38-301. 

The allowance of an amendment is within 
the sound judicial discretion of the court, and 
if it does not introduce a new cause ol action 
and is in turlherance of justice for the pur
pose of remedying an error, leave should be 
granted: O'Connell v. Colter, 44-48. 

Eelusal to allow defendant to amend his an-

contract on the day it bears date, it is not com
petent to prove that it was executed on a dif
ferent date: Mcintosh v. Lee, 57-356. 

Variance between the allegations and the 
proof as to the date of a note sued on and the 
indorsements on the back thereof, held not 
material and therefore not fatal: Bremer 
County Bank v. Eastman, 34-392. 

Time and place, when material, see §§ 3908, 
3909 and notes. 

Sufficiency of proof: See § 3936 and 
notes. 

svver where there has been a mistrial, and ap
plication for leave is made, will be error: 
Logan v. Tibbotl, 4 G. Gr., 389. 

The statute and the practice under it are 
very liberal in allowing amendments, espe
cially where the object is to make the plead
ings conform to the evidence: Blandon v. 
Glover, 67-615. 

The right to amend cannot depend upon the 
character of the evidence introduced under 
such amendment: Mitchell v. Joyce, 69-121. 

Applications to amend should always be al
lowed when the tendency is to advance justice: 
Wilson v. Johnson, 1 G. Gr., 147. 

Where the facts set up in an amendment 
were maierial, and such that they could not 
be proven without being pleaded, "held, that it 
was error to strike the amendment from the 
files on motion: Fairburn v. Goldsmith, 58-
339. 

Discre t ionary : The right to amend is not 
an absolute and unconditional right, but is to 
be allowed in the sound discretion of the court 
in furtherance of justice: Brockman v. Berry-
hill, 16-183; Hays v. Turner, 23-214; State ex 
ret. v. M§yor of Keokuk, 18-388; Phillips v. 
Van Shaick, 37-229. 

Beview of discretion on appeal: Before 
the discretion exercised in granting leave to 
amend can be held erroneous, satisfactory evi
dence must be furnished of abuse thereof: 
Phcenix Ins, Co. v, Daniavanii, 4.1-482. 

3893. N o t m a t e r i a l . 2687. When the variance is not material as pro
vided in the last section, the court may direct the fact to be found according 
to the evidence, and may order an immediate amendment without costs. [R., 
§2973; C , '51, §1757.] 

3 8 9 4 . F a i l u r e of proof . 2688. When, however, the allegation of the 
claim or defense to which the proof is directed is unproved in its general 
meaning, it shall not be deemed a case of variance within the last two sec
tions, but a failure of proof. [R., § 2974.] 

In a particular case, held, that the allega- this section, and that the variance between 
tionsof the pleading were not "unproved in the pleading and the proof was not material: 
its geneial meaning" within the provisions of Miller v. Kendig, 55-174. 

3895. A m e n d m e n t s a l l o w e d . 2689. The court may, on motion of 
either party at any time, in furtherance of justice, and on such terms as may 
be proper, permit such party to amend any pleadings or proceedings by add
ing or striking out the name of a party, or by correcting a mistake in the 
name of a party, or a mistake in any other respect, or by inserting other alle
gations material to the case, or, when the amendment does not change sub
stantially the claim or defense, by conforming the pleadings or proceedings to 
the facts proved. [R., § 2977; C , '51, § 1759.] 

[The word "pleadings," in the next to the last line, is erroneously printed "pleading" in the 
Code.] 
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The allowance or rejection of amendments 
is a mat ter of sound judicial discretion, and 
the ruling thereon will only be interfered wi th 
by an appellate tr ibunal where substantial 
prejudice lias resulted to the party complain
ing : Fulmer v. Fulmer, 22 230. 

The supreme court will not interfere wi th 
the discretion of the trial court allowing 
amendments within the tune fixed by s ta tu te : 
Marling v. Burlington, C. R. <& N. R. Co., 07-
331. 

E r r o r w i t h o u t p r e j u d i c e : In particular 
cases, held tha t reiusai to allow an amend
ment was error without prejudice; Allison v. 
Barrett, iC-278; State ex ret. v. Mayor of 
Keokuk, 18-388; Simmons v. Jiusl, 39-241; 
Wlwlley v. Small, 29-288. 

L e a v e t o a m e n d : Amendments can only 
be made by leave of court, except in accord
ance wi th J? 3853, authorizing an amendment 
of the petition before the filing of an answer : 
Allen v. Bidwetl, 35-86. And see note to tha t 
set uon. 

Although a party has no right to file an 
amendment without leave, yet the court 
should not strike such amendment from the 
files on motion if it is one which should have 
been allowed if leave had been asked: Miller 
v. Perry, 88-301. 

\ , hero the transcript of the record on appeal 
showed that an amendment to the pleading in 
the court below setting out an ins t rument in 
wri t ing was made by interlineation, held, tha t 
it would be presumed that it was made when 
objection to the introduction of the s tatement 
as evidence was interposed, and that the 
amendment was thus made by leave of cour t : 
Qiddings v. Giddings, 57-297. 

W a i v e r of o b j e c t i o n : The fact t ha t the 
opposite party answers an amended petition 
filed without leave constitutes a waiver of ob
jection to such filing: Keokuk County v. How
ard, 43-851. 

Where a party makes no objection to the 
filing ot an amendment , but take., issue, and 
goes to trial upon the merits, he thereby 
waives any error in allowing the amendment : 
Foley v. McKeegan, 4-1. 

i allure to except to an order of court grant
ing leave to amend waives objection to the 
filing of the amendment , and a motion cannot 
af terwards be sustained to strike such amend
ments from tho files: Scott c. Chickasaw 
County, 53-47. 

Whore a demurrer to the petition was sus
tained on account of failure to set out a writ
ten notice, required by statute, and the plaint
iff, without leave oi court, attached to ins 
petition a copy of such notice, and defendant, 
in answer, set up a want of such notice, held 
that , the issue being raised by the answer, the 
notice was receivable in evidence'. Bell v. Chi
cago, B. & Q. R. Co., 64-321. 

T h e t e r m s upon which an amendment 
m a y be made rest within the discretion of the 
court, and its action with respect thereto will 
not be review ed unless abuse of disci etion is 
shown: Harrison v. Cotton, 31-164. 

I t is not usually proper to tax aU the costs 
accrued to deiendant as a condition of grant-
i ag leave to amend his answer : Poole v. Ilin-
irager, 60-180. 

H e - s w e a r i n g of j u r y : It is net error to re
fuse to re-swear the ju ry a l ter the filing of an 

amendment changing the issue: Arnold v. 
Arnold, 20-273. 

Where an amended petition was filed sub
mit t ing a cause of action in favor of one 
plaintiff in place of a similar cause of action 
in favor of joint plaintiffs, held, tha t it was 
not necessary to have the ju ry re-sworn: 
Hinkle v. Davenport, 38-355. 

S u r p r i s e ; c o n t i n u a n c e : Neither par ty 
should be allowed to be prejudiced or taken 
by surprise: Harkins v. Edwards, 1-296. 

The filing of an amendment which takes the 
opposite par ty by surprise, so that he cannot 
go to trial, may be a good ground for continu
ance, but the amendment cannot for that rea
son be stricken from the files: Snediker v, 
Poorbaugh, 29-488. 

As to when an amendment will be ground 
for continuance, see § 8897 and notes. 

Where the amendment , so far as allegations 
thereof are not in the original pleading, is 
immaterial, filing thereof will constitute no 
ground for continuance: Nelson v. Ilagen, 72-
705. 

I n t r i a l o f a n a p p e a l f r o m a j u s t i c e of 
t h e p e a c e : In an action ponding on appeal 
from a justice of the peace, new or amended 
pleadings cannot be filed as matter of r ight, 
but may be allowed upon proper terms and a 
showing of cause for failure to plead below: 
Dunton v. Thorington, 15-217; Stanton v. 
Warrick, 21-76; May v. Wilson, 21-79; War
ren v. Scott, 32-22; Ping v. Cockyne, 37-211; 
Adae v. Zangs, 41-536; Clow v. Murphy, 52-
695. 

Held not error to allow an amendment cor
recting a mistake in the name ol the plaintiff 
in such a case after the case was called for 
t r ia l : Adae v. Zangs, 41-536. 

An additional pleading by way of amend
ment to defendant's answer setting up a new 
defense may be allowed on such appeal: Nett-
man v. Schramm, 23-521; Warren v. Scott, 
32-22. 

But amended pleadings cannot be filed in 
such cases as a mat ter of r ight. Leave to 
file, even upon cause shown, is a mat ter of 
discretion: Packard v. Snell, 35-80; Griswold 
v. Bowman, 40-367 

I I . W I T H I N W H A T TIME. 

A f t e r d e m u r r e r : I t is error to sustain a 
demurrer to a pleading which has been cor
rected by an amendment filed after the filing 
of the demurre r : Bell v. Byerson, 11-233. 

Where a demurrer was filed before the fil
ing of the amendment to the pleading at
tacked, and was decided after the filing of 
such amendment , it not appearing that the 
court considered such amendment upon pass
ing upon the demurrer, held, that as the rul ing 
upon the demurrer would have been errone
ous if the amendment had been considered, it 
would be presumed that it was not so con
sidered: Johnson v. Tostevin, 60-46. 

D u r i n g t h e t r i a l : Amendments may be 
allowed in a proper case after the jury are 
sworn. (Overruling Cole v. Swan, 4 G. Gr., 
32): Williams v. Miller, 10-344. 

They may be allowed during the progress of 
the trial on proper t e rms : Arnold v. Arnold, 
20-273. 
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An amendment to correct a clerical error 
may properly be allowed during the trial, if 
without prejudice: Avery v. Wilson, 26-573. 

The allowing of an amendment to the peti
tion after plaintiff's opening argument to the 
j- ;ry was finished, held not such an abuse of 
discretion as to be reversible on appeal : Har
rison v. Cotton, 31-16. 

Leave granted to amend an answer after the 
testimony was closed, upon condition tha t the 
party pay ail costs up to that t ime, held not 
improper in the absence of any showing of 
abuse of discretion: Hall v. Doran, 6-433. 

It is not error to allow an amendment after 
the evidence is received, for the purpose of 
adapting the pleadings to the case made by 
the evidence: Ellis v. Lindley, 37-334. 

An amendment may be allowed after com
mencement of argument to the jury , where 
the claim is not changed by the amendmen t : 
Hammond v. Sioux City & P. R. Co., 49-450. 

It is not error to allow an amendment after 
the conclusion of the testimony, and for the 
purpose of conforming the pleadings to the 
proof, even when such amendment changes 
the issue. If, after the amendment, the op
posing- par ty can make it appear tha t he is 
surprised, or is not prepared to meet the issue 
raised by the amendment , a continuance will 
be allowed at the cost of the other par ty . If 
such continuance is not applied for, the objec
tion is waived: Thomas v. Brooklyn, 58-438. 

Where, a l ter the evidence had been partly in
troduced, defendant filed an amended answer, 
setting up a new defense, and plaintiff did 
not ask a continuance but proceeded wi th tho 
trial, held, that he could not complain, after 
verdict, of the filing of the amendment : Shel
don v. Booth, 50-209. 

After defendant has introduced his evidence 
and rested, he should bo granted leave to file 
an amended and substituted answer for the 
purpose of conforming his answers to t he evi
dence : Blandon v. Glover, 67-615. 

In an action to set aside a deed as procured 
by fraud and undue influence, held, tha t it 
was not improper to allow plaintiff, after the 
conclusion of the evidence and dur ing the 
argument by counsel, to file an amendment 
setting up the fact that plaintiff was of weak 
understanding and in financial distress, if 
being considered that such amendment did not 
materially change the issue nor set up a new 
cause of action or ground of relief. The ques
tion whether the amendment shall be allowed 
is addressed largely to the discretion of the 
lower cour t : Clough v. Adams, 71-17. 

In an action to quiet title in which plaintiff 
avers ownership of the property, it is not 
error to allow him, after conclusion of t he 
evidence, to amend so as to ask general relief 
and for possession of the property: Wyland v. 
Mendel, 78-739. 

Where an amendment was allowed while 
the second argument was being made, held, 
t ha t the discietionary power of the tr ial court 
in such matters would not be interfered wi th 
on appeal unless it satisfactorily appeared tha t 
the order was not in furtherance of jus t ice : 
Smith v. Howard, 28-51. 

ft is error to refuse leave to plaintiff, after 
the close of the arguments , to file an amend
ment to his petition for the purpose of con

forming the allegations to the proofs: Tiffany 
v. Henderson, 57-490 

Where leave to amend was granted after the 
conclusion of the a rgumen t to the j u r y , and 
the amendment was filed after t he r e tu rn of 
verdict, it being slight and only for t he pur
pose of conforming the petition to the proof, 
held, tha t it was properly al lowed: Correll v. 
Glasscock, 26-83. 

So held, also, where the allowance of t he 
amendment was made after the decision of 
the court was announced, but before decree 
was formally en tered : Spink v. McCall, 53-
432. 

So, also, where an amendment was allowed 
after the issue on a plea in abatement had 
been tried and de te rmined: Hunt v. Collins, 
4-56. 

Held proper to allow an amendment , after 
verdict, to a petition so as to correct a mistake 
therein and make it apply to the land de
scribed in the evidence: Ball v. Keokuk <& 
N. W. R. Co., 71-306. 

Amendments after verdict and before judg
men t are usually allowed for the purpose of 
conforming pleadings to the evidence, and 
even after j udgmen t the petition may be so 
amended as to ask in the prayer other relief 
which has been granted m the j u d g m e n t : 
O'Connellv. Cotter, 44-48. 

To allow an amendmen t on a second tr ial 
wi thdrawing a denial previously made by the 
pleading, and thus securing for the par ty so 
amending the opening and closing, held not 
erroneous: Bates v. Bates, 27-110. 

An amendment may be made to the peti
tion, wi thout terms, no prejudice result ing to 
the defendant thereby, pending a motion in 
arrest of j udgmen t for var iance: Thomson o. 
Wilson, 26-120. 

Amendments filed too late: After a 
referee's report has been filed, a par ty ought 
not to be allowed to file an amended petition 
tendering a new issue, and have the case re
submitted to the referee, wi thout showing 
proper excuse for the delay: Newell v. Ma-
haska County Savings Bank, 51-178. 

Where leave to amend was asked jus t as the 
j u ry was called, for the purpose of interposing 
a cross-action, and was refused, held, t ha t 
such ruling was not erroneous: Brockman v. 
Berryhill, 16-183. 

Where an amendment to an answer was of
fered after defendant had made his a rgument 
and submitted his cause to the ju ry , and it 
did not appear but t ha t it might have been 
filed sooner, held not error to strike i t from 
the files: Bays v. Herring, 51-286. 

I t is not error to refuse leave to file an 
amendment to the original petition at the 
close of the trial, in which for the first t ime 
appears any cause of action against defend
a n t : Nelson v. Hays, ^5-671 

It will not be considered error to refuse to 
allow an amendment after the cause has been 
submit ted to the ju ry , where no facts indicat
ing an abuse of discretion of the court are 
shown: Hatfield v. Gano, 15-177. 

Where an amended answer was not filed 
unti l the day before tho cause was called for 
trial, a l though it had been pending with op
portuni ty to file it for several years, held, that» 
it was not an abuse of discretion in t he court 
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to strike from the files on motion: McClintoek 
v. Crick, 4-453. 

I n a particular case held tha t an application 
to amend the petition, made at a late day, 
dur ing a second trial, and such as would en
title defenlant to a continuance, was properly 
re jected: Phillips v. Van Schaick, 37-229. 

A n amendment offered after the submission 
of the cause to the court, and which was not 
merely to make the pleading correspond to the 
proof, but set up a material allegation upon 
which defendant would have had the i-'ght to 
take issue, held too late and properly refused: 
Harrington v. Christie, 47-319. 

The filing of an amendment after verdict 
will not enable the supreme court to consider 
an issue in the case which was not raised by 
the pleadings as they stood during Use trial, 
and which was not considered during that 
t ime as involved in the case: Eikeuberry v. 
Edwards, 67-14. 

Where a party failed to file his amendment 
wi tb i r the time granted by the court to do so, 
but afterwards filed it. and the opposite par ty 
mov>d to strike it from the files, and the par ty 
filing iu asLod time to make resistance to the 
motion by affidavit, which affidavit was not 
filed withm the time set therefor, nor until 
after the argument of the motion, held, that 
the motion to strike the amendment from the 
files was properly sustained: playward v. 
Goldshury, 63-436. 

Wheio , in a replevin suit, plaintiff was 
granted leave to file a substituted pleading by 
a certain date and did not file it until five 
months afterward, and after a motion for 
j udgmen t had been filed by the other party, 
held, tha t m view of the nature of the case 
the substituted petition was properly stiicken 
from the files: Becker v. Becker, 50-139. 

I t it not error to refuse leave, after a de
cree is entered and before it is approved, to 
file aii amendment to the pleadings which will 
pic-ent a new issue and require a re-opening 
of the cause: Deere v. Nelson, 73-186. 

The right to amend exists only during the 
proceedings m the case, and cannot be exercised 
after t ne cause is decided and the right ol the 
p a r t u s settled, and judgment finally entered. 
It may be that after judgment an amendment 
niay be permitted to eon*<vrm the pleading to 
the proceedings, but not o re setting up new 
claims or n, w issues: Bicklin v. Kendall, 72-
490. 

ft is not error to refuse the defendant leave 
to set up by way of amendment to his answer, 
after introduction of evidence, that tbe con
tract sued on by plaintiff is void because of 
being entered into on Sunday. Such defense 
being purely technical is not m fuittieranco of 
justice, it appearing by the testimony of de
fendant that the mdebtednessactu'illy existed. 
I t might be otherwise with reference to the 
Statute of l imitations: Chlcn v. Kubat, 72-
J 9 1 . 

A f t e r a p p e a l : I t is too late to amend after 
a cause is ponding in the appellate t r ibunal : 
Johnson v. Chaplin, 28-570. 

A f t o r c a u s e r e m a n d e d fo r n e w t r i a l : 
A par ty may bo allowed to amend after the 
case has been appealed to the supreme court, 
and b<H5n sent back 'or a new t r ia l : Bcbb v. 
Preston, 8-325; Scott v. Chickasaw County, 
53-47; Oi ay v, Megan, 37-688. 

Where a demurrer is overruled in the court 
below, and the rul ing is reversed on appeal, 
final judgment cannot be rendered in the su
preme court ; but the par ty whose pleading ia 
thus assailed has a r ight to amend in the court 
below: Ware v. Thompson, 29-65. 

After trial of an equity cause de novo on ap
peal and the filing of a procedendo in the 
court below, it is error to allow the filing of 
an amended pleading setting up matter which 
might have been set up before the t r ia l : Reed 
v. Howe, 44-300; Sexton v. Henderson, 47-131. 

After appeal in an equity case and trial de 
novo and remand of cause to the lower court 
for further action, the unsuccessful party is 
entitled, upon such showing of newly-discov
ered evidence as would entitle him to a new 
trial after a decree, or material facts transpir
ing subsequent to the decree, to have a hearing 
thereof and introduce amended and additional 
pleadings rendered necessary by such new evi
dence or new facts: Adams County v. Bur
lington & M. R. R. Co., 44-835; Shorthill v. 
Ferguson, 47-284. 

Where an amendment is thus allowed, rais
ing a new issue, the subsequent trial should be 
on such new issue. The other issues must be 
regarded as settled by the previous adjudica
tion : Adams County v. Burlington & M. R. 
R. Co., 55-91. 

Where the par ty entitled to a final decree 
cannot have the same in the supreme court by 
reason of a mistake in his pleading, as to 
which he and his attorney are not chargeable 
wi th negligence, the court may remand the 
case, although it is triable de, novo in the su
preme court, for the purpose of enabling the 
par ty to amend hio petition and secure the re
lief to which he is enti t led: White v. Farlie, 
67-628. 

Where, after a decree adjudging to a par ty 
the ownership of specific property had been 
affirmed in the supreme court and the case re
manded, such party asked leave to amend his 
pleadings so as to allege that the property had 
been converted by the other party, and asking 
for the re turn of the property, or judgment 
therefor, it was held error to reiuse leave to so 
amend : Jones v. Clark, 31-497. 

III . W H A T AMENDMENTS ALLOWABLE. 

C h a n g i n g f r o m l a v / t o e q u i t y : It is not 
improper to allow an amendment which 
changes the cau»e of action from one inequi ty 
to one at l aw: Emmet County v. Griffin, 73-
163. 

C h a n g i n g n a m e of p l a in t i f f : WThere suit 
was brought by an individual partner when it 
should have been by the firm, held proper to 
allow an amendment making the other part
ner a joint plaintiff: Hodges v. Kimball, 49-577. 

And in such case, where a new action would 
have been bnrred, held error to refuse such 
amendment : Dixon v. Dixon, 19-512. 

Where an action was brought in the name 
of a firm as plaintiff, and it was sought to de
feat the r ight of recovery on the ground that 
the evidence showed the name of plaintiff was 
incorrect by reason of the word " l i m i t e d " in 
such name'bemg omitted, held, tha t it was not 
error to allow plaintiff to amend his petition 
by adding such word in the title of the case : 
Paine v. Waterloo Gas Co., 69-211. 
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Where an order is made substituting one 
party for another as plaintiff in the petition, 
and the defendant has answered, it is too late 
to object to the insufficiency of the petition 
in that respect. In such a case there is no 
necessity for a new petition by the substituted 
plaintiff or the formal acceptance of the peti
tion by him: Ream v. Jack, 44-325. 

Where suit was brought in the name of a 
township, held, that, although the township 
had no capacity to sue, the name of the town
ship officer entitled to the possession of the 
money sued for might, on motion, be sub
stituted as plaintiff and the action proceed: 
Wells ix Stomback, 59-376. 

A petition may be amended by striking out 
the name of a party improperly joined as 
plaintiff: Butcher v. Carleton, 11-47; Hinkle 
v. Davenport, 38-355. 

It is proper to allow an amendment to the 
petition substituting for the name of plaintiff 
before her marriage her name after marriage: 
Glick v. Hartman, 10-410. 

.Name of defendant : It is not improper 
to allow an amendment substituting the true 
name of the party defendant when ascertained: 
Arbuckle v. Bowman, 6-70. 

Jo in ing another defendant : In an action 
against one party defendant, an amendment 
showing a cause of action against the same de
fendant and another, held allowable: Harkins 
v. Edwards, 1-296. 

"What may be amended: A demurrer 
may be amended as other pleadings: Morrison 
v. Miller, 46-84. 

Where a demurrer has been submitted and 
not yet decided, the court may allow the party 
filing the demurrer to amend it and re-submit 
it, the prior submission having been set aside: 
Poiveslwk County v. Cass County, 63-244. 

The statement of a relator in his application 
for a writ of mandamus may be amended: 
Slate ex rel. v. Bailey, 7-390. 

The return of an alternative writ of man
damus may be amended: State ex rel. v. Mayor 
of Keokuk, 18-388. 

A motion for a new trial made within three 
days after the rendition of the verdict, as re
quired by statute, may be amended by matter 
germane thereto at any time during the term: 
Sou-den v. Craig, 20-477. 

Where the verification of the pleading is de
fective, the court may allow a new verifica
tion to be made by way of amendment: 
Hughes v. Feeter, 18-142. 

The plaintiff may, after the filing of an un
verified answ er to his petition, amend by add
ing a verification to his petition, whereupon 
it will be necessary for defendant to file a 
verified answer: Wilson v. Preston, 15-246. 

As to amending petition for injunction, see 
notes to g 4622. 

As to the right to amend in attachment pro
ceedings, see § 4246. 

Answer to amended pe t i t ion: When an 
amendment to the petition is made and al
lowed, pending or after the argument of the 
cause below, defendant is entitled to file an 
answer to tho amendment: Fulmer v. Fulmer, 
22-280. 

Demur r ing to amended pe t i t ion : 
Where an amended petition is filed, materially 
changing the cause of action, a demurrer 

thereto may be interposed without withdraw
ing the answer already on file to the original 
petition: Keller v. Bare, 62-468. 

A m e n d m e n t s re la t ing back : Where the 
amendment set up a distinct cause of action, 
which when pleaded was barred by the stat
ute of limitations, held, that it would not be 
considered as relating back to the date of the 
original petition, so as to avoid the bar of the 
statute: Van de Ilaar v. Van Domseler, 56-
671. 

W h a t m a t t e r m a y be set u p b y amend
m e n t : It may be proper under certain cir
cumstances to allow defendant, after the 
introduction of evidence has commenced, to 
amend his answer so as to set up the bar of 
the statute of limitations: Phoenix Ins. Co. v. 
Dankwardt, 47-432. 

It is not error to allow an amendment to a 
petition so as to increase the amount claimed: 
McDonald v. Chicago & N. W. R. Co., 26-124, 
138. 

An amendment may properly be made to 
the petition adding another count seeking to 
recover the same indebtedness but in another 
form. The original notice of the claim for 
the indebtedness will be deemed to cover the 
indebtedness in whatever form it may be set 
up in the amendment: Kimball v. Bryan, 56-
632. 

An amended petition should refer to mat
ters existing previously to the commencement 
of the action. Those matters arising subse
quently thereto should be set up in a supple
mental petition (§ 3938): Seevers v. Hamilton, 
11-66. 

It is not proper to allow an amendment to 
the petition on a promissory note for the pur
pose of setting up a cause of action on a me
chanic's lien, as these two actions cannot be 
joined: Sweetzer v. Harwich, 67-488. 

Where an amendment in the nature of a 
cross-bill was offered by defendant setting up 
want ot authority for appearance for him, and 
attacking the decree upon such ground, it ap
pearing that defendant had been duly and 
legally served with notice of the pendency of 
the action, held, that it was not error to re
ject the amendment: Aultman v. McLean, 27-
129. 

That a cause of action barred by the statute 
of limitation cannot be set up by amendment, 
see notes to § 3737. 

Second a m e n d m e n t : Where a party has 
once amended and asks to do so again, he 
must, by tendering his amended pleading, 
show that the change he offers to make is 
a substantial one: Harvey v. Spaulding, 7-
423. 

A m e n d m e n t m u s t "be subs tan t i a l : If 
it appears that the court has held the pleading 
bad for a certain cause, and the amendment 
does not cover it, such amendment may be re
jected; but if it covers the objection, any 
defect in it must be reached by motion or de
murrer as in case of the original pleading: 
Hamill v. Phenicie, 9-525. 

The court, in the exercise of its discretion, 
must see that the amendment is substantial, 
and not a mere repetition of the former plead
ing : Harvey v. Spaulding, 7-423. 

if it is a mere repetition ot the former 
pleading the amendment may be rejected or 
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stricken from the files upon mot ion: Mayer v. phraseology, and such amendment may be 
Woodbury, 14-57; Robinson v. Erickson, 25- stricken out on motion: Epley v. Ely, 68-70. 
85; Phenix Ins. Co. v. Findley, 59-591. C o n s t r u c t i o n : As to how amendments are 

I t is not allowable, after the pleading has to be construed wi th reference to the original 
been held bad upon demurrer, to file another pleading, see § 3898 and notes, 
which does not differ in substance but only in 

3896. E r r o r s d i s r e g a r d e d . 2690. The court must, in every stage of 
an action, disregard any error or defect in the proceeding which does not af
fect the substantial rights of the adverse party; and no judgment shall be 
reversed or affected by reason of such error or defect. [R., § 2978.] 

A defect in the pleadings will not be re- Section applied: Smith v. Milburn, 17-30; 
garded where no prejudice could have been Kibby v. Harsh, 61-196. 
wrought thereby: Coates v. Davenport, 9-227; An error will not be regarded on appeal un-
Doniphanv. Street, 17-317. less the rul ing is upon a material point : See 

§4043. 

3897. C o n t i n u a n c e . 2691. When either party shall amend any plead
ing or proceeding, the case shall not be continued in consequence thereof, un
less the court shall be satisfied by affidavit or otherwise, that the adverse 
party could not be ready for trial in consequence of such amendment. But 
if the court is thus satisfied, a continuance may be granted to some day in 
the same term, or the next term of said court. [R., § 2979; 0., '51, § 1756.] 

A continuance should not be granted on ac
count of the filing ol an amendment by the 
opposite party unless some showing of cause 
therefor is made : State v. Tieman, 39-474. 

An amendment of the petition in an action 
for personal injuries, by which the amount of 
damage claimed was increased and the de
scription of the injury slightly changed, held 

T o b e c o n s t r u e d w i t h o r i g i n a l : The 
original pleading and the amendment are to 
be construed together: Burrows v. Frank, 67-
502. 

They are to be construed so as to be consist
ent if possible, rather than inconsistent and 
conflicting : Piiaro v. Johnson, 15-560. 

W o t d e e m e d a s u b s t i t u t e : An amended 
pleading which is not expressly made a substi
tu te for a preceding one will be construed 
with the original as m addition there to : Kos-
tendader v. Pierce, 37-645; State v. Finn, 45-
148. 

A pleading which is filed as an amendment 
to a former pleading will not be treated as a 
substitute, but both will constitute one plead
ing and be construed together: Cooley v. 
Brown, 35-475. 

Where the amendment did not wi thdraw 
a par t of the original petition relating to a 
tender, held, tha t it was to be construed in 
connection therewi th : Rump v. Schwartz, 56-
611. 

T h e p r a y e r for r e l i e f in the original peti
tion is applicable to an amendment . The 
amendment and the original constitute but 
one plea: Montgomery v. Shockey, 37-107. 

not sufficient to entitle defendant to a contin
uance : Garlick v. Pella, 53-646. 

Where a person has not asked a continuance 
upon the filling of an amendment by the op
posite party he cannot afteiwards complain 
tha t no t ime was given after filing of the 
amendment before the final decree: Wyland 
v. Mendel, 78-739. 

A n a n s w e r filed after the amendment is to 
be regarded as referring to the allegations of 
the petition as it stands after amendment . 
The original and amendment together consti
tu te the pleading: Flint v. Gauer, 66-696. 

An amended petition, substantially the same 
as the original, requires no further answer 
than the one filed to the original peti t ion: 
Brown v. Ellis, 26-85. 

M o t a n e w a c t i o n : Where an amended 
petition did not set up any different claim from 
that first presented, held, tha t the claim therein 
set forth was not to be regarded as an action 
brought after the passage of an act which was 
enacted subsequently to the original petition 
and prior to the amendmen t : Mather v. Butler 
County, 16-59. 

When to be deemed a substitute: So 
far as an amended answer covers the same 
ground as the original, it is to be deemed as a 
substitute for it, even though embracing ad
ditional mat te rs : While v. Hampton, 9-181. 

An answer headed " amended answer," set
t ing up substantially t he same matters as t he 
pleading to which it was an amendment , held 
to be a substitute and not an amendment to 
such pleading: Bates v. Kemp, 12-99. 

3 8 9 8 . H o w a m e n d m e n t m a d e . 2692. All matters of supplement or 
amendment, whether of addition or subtraction, shall not be made by erasure 
or interlineation of the original, or by addition thereto, but upon a sepa
rate paper which shall be filed and constitute, with the original, but one plead
ing. JBut if it be stated in such paper that it is a substitute for the former 
pleading intended to bo amended, in that case, it shall be deemed such substi
tute, but the pleading superseded by the substitute shall not be withdrawn 
from the files. [R., § 2983.] 
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\ Where an amended answer and not an O r i g i n a l p l e a d i n g d e e m e d a d m i s s i o n : 
t amendment to the answer is filed, it is to be The pleading to which a substi tute is filed still 

deemed a substitute for the original, and the remains as a solemn admission of the facts 
issues are to be ascertained from such amended therein stated by the par ty pleading t h e m : 
answer alone: Lauman v, Des Moines County, Mulligan v. Illinois Cent. R. Co., 36-181, 189. 
29-310. 

INTEEEOGATOEIES. 

3 8 3 9 . A n n e x e d t o p l e a d i n g . 2693. Either party may annex to his 
petition, answer, or reply, written interrogatories to any one or more of the 
adverse parties concerning any of the material matters in issue in the action, 
the answer to which, on oath, may be read by either party as a deposition 
between the party interrogating and the party answering. [R., § 2985.] 

A method of procuring the testimony of the I t is not error to refuse to make an order re-
opposite party is thus provided in addition to quir ing answers to interrogatories attached t o 
other ordinary methods, and an interrogatory a pleading when such interrogatories are friv-
t endmg to elicit evidence pertinent and mate- olous and unimpor tant . Even if one of t hem 
rial to the issue ought not to be stricken out on is proper bu t not particularized, it is not error 
mot ion: Greene v. Woods, 34-573. to refuse an order requiring them all to be an-

Where the interrogatories ask for mat ters swored: Hogaboom v. Price, 53-703. 
-which are immaterial, the refusal of the court Neither the interrogatories nor the answers 
to require them to be answered will not con- thereto will, on demurrer , aid a defect ive 
st i tute error: Mason v. Green, 32-596. pleading: Lane v. Krekle, 22-399. 

3 9 0 0 . A n s w e r s . 2694. The party answering shall not be confined to re
sponding merely to the interrogatories, but may state an)^ new matter con
cerning the same cause of action, which shall likewise be road as a deposition. 
[JR., § 2986.] 

Section applied: Gwyer v. Figgins, 37-517. 

3 9 0 1 . T i m e of r e s p o n d i n g . 2695. The interrogatories shall be an
swered at the same time the pleading to which they are annexed is answered 
or replied to, unless they are excepted to by the adverse par ty ; in which event 
the court shall determine as to the propriety of the interrogatories propounded, 
and which of them shall be answTered, and within what time such answer shall 
be made. [R., § 2987.] 

Where the interrogatories are at tached to dismiss the action for w a n t of such answer : 
an answer which requires no reply, the court Hogaboom v. Price, 53-703; Garvin v. Can-
shotild be asked to fix a t ime within which non, 53-716. 
they should be answered, before moving to 

3 9 0 2 . N o t t o c a u s e d e l a y . 2696. The trial of an action by ordinary 
proceedings, shall not be postponed on account of the failure to answer inter
rogatories, if the party interrogated is present in the court at the trial, so that 
he may be orally examined; nor in case of absence, unless an affidavit be filed 
showing the facts the party believes will be proved by the answers thereto, 
and that the party has not filed the interrogatories for the purpose of delay; 
whereupon, if the party will consent that the facts stated in the affidavit shall 
be considered as admitted by those interrogated, the trial shall not be post
poned for that cause. [R., § 2988.] 

Where interrogatories were filed by the de- Where there was no affidavit made and the 
fendant just before going to trial, a l though cause was reached for trial, held, t ha t t he 
the petition had been on file for several counts containing the interrogatories were 
months, held, tha t they were, on motion, properly stricken o u t : Courtright v. Deeds, 

• properly stricken from the files: Jones v. Ber- 37-503, 5f6. 
ryhill, 25-289. 

3 9 0 3 . P a r t i c u l a r i t y r e q u i r e d . 2697. The party, in answering such in
terrogatories, shall distinguish clearly between what is stated from his personal 
knowledge, and what is stated from information or belief merely. An un
qualified statement of a fact shall be considered as made of bis personal 
knowledge. [R., § 2989.] 
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3 9 0 4 . HOW ver i f i ed . 2698. The answer to the interrogatories shall be 
verified by the affidavit of the party answering, to the effect that the state
ments in them made of his own personal knowledge are true, and those made 
from the information of others he believes to be true. [R., § 2990.] 

Where there was no verification to the an- sworn to before me," held, tha t the answer 
swers to the interrogatories except the usual was not sufficiently verified: Averill v. Boyles, 
certificate of the notary, ' 'subscribed and 52-672. 

3 9 0 5 . F a i l u r e t o a n s w e r . 2699. Where a party filing interrogatories 
shall also file an affidavit that he verily believes the subject of the interroga
tories, or any of them, is in the personal knowledge of the opposite party, 
and that his answer thereto, if truly made from such knowledge, will sustain 
the claim of defense, or any part thereof, and the opposite party shall fail 
to answer therein within the time allowed therefor, or by the court extended, 
the claim or defense, or the part thereof, according to such affidavit, shall be 
deemed to be sustained, and judgment given accordingly. [R., § 2991.] 

This section establishes a rule of evidence, for judgment accordingly, held, t ha t failure 
and the interrogatories unanswered and the of the court to thus order a judgment in his 
affidavit constitute proof of the claim or de- favor could not be taken advantage of on ap-
fense, and on trial judgment should be given peal : Garvin v. Cannon, 53-716. 
accordingly; but they do not entitle the party To entitle a party to have his claim or de-
to judgment without trial, and, after the fifing fense taken as t rue on account of failure of 
ot the affidavit, the opposite party may dis- the opposite par ty to answer interrogatories 
miss: Perry o. Heighlon, 26-451. attached to his pleading, the affidavit of the 

Although the failure to reply to interroga- party that he believes that the facts inquired 
tories thus propounded entitles the opposite about are within the knowledge of the opposite 
par ty to judgment , he cannot avail himself party, and that the answers of such par ty will 
of such failure by first making his objection sustain his claim or defense, should, if the 
on appeal: Sully v. Wilson, 44-394. facts are claimed as applicable to a part of the 

Where the interrogatories were not an- claim or defense, state wha t particular por-
swered, although the affidavit as above re- tion would be sustained by such answers: Hog-
ferred to was filed, but the party did not ask aboom v. Price, 53-703. 

3 9 0 6 . A n s w e r c o m p e l l e d . 2700. The court may compel answers to 
interrogatories by process of contempt, and may, on the failure of the party 
to answer them, after reasonable time allowed therefor, dismiss the petition, 
or quash the answer of tho party so failing. [R., § 2992.] 

GENEBAL PBINOIPLES OF PLEADIHG. 

3907. Denial as to time, sum, quantity, or place. 2701. In all 
cases in which a denial is made by answer or reply, concerning a time, sum, 
quantity, or place alleged, the party denying shall declare whether such de
nial is applicable to every time, sum, quantity, or place, and if not, what time, 
sum, quantity, or place, ho admits. [JR., § 2901.] 

3 9 0 8 . T i m e , w h e n m a t e r i a l ; h o w s t a t e d . 2702. When time is ma
terial, the ' 'ay, month, and year, or when there is a continued act, its duration 
must be alleged. When time is not material, it need not be stated, and if 
stated, need not be proved. [R., § 2955.] 

In an action for trespass the time when tho tax deed alleged redemption on a certain date, 
trespass was committed is not ordinarily ma- and plaintiff denied the making of redemption 
terial and need not be proven as alleged, on that or any other date, held, that it was 
plaintiff being at liberty to prove the trespass not a variance to introduce a certificate of te
at any time before the commencement of the demption bearing a different date from tha t 
action, either before or after the day laid in stated in the answer: Byington v. Bradley, 
tho declaration: Terpenniug v. Gallup, 8-74. 11-78. 

Where an answer in an action to foreclose a 

3 9 0 9 . A l l e g a t i o n as t o p l a c e . 2703. I t shall be necessary to allege a 
place, only when it forms a part of the substance of the issue. \R., § 2957.] 

In an action to recofer damages for the unless it is sought to charge the owner of such 
illegal sale of liquor to plaintiff's husband, the property with the lien of the judgment recov-
description of the property occupied by de- e red: Gustafsonv. Wind, 62-281. 
fendant in making such sale is not material 
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3 9 1 0 . E v i d e n c e u n d e r d e n i a l . 2701. Under a denial of an allegation, 
no evidence shall be introduced which does not tend to negative some fact 
the party making the controverted allegation is bound to prove. [R., § 2914.] 

See notes to ^ 3861. 

3 9 1 1 . C o u n t s a n d d i v i s i o n s n u m b e r e d . 2705. The counts of the pe
tition must be consecutively numbered as such, and so must the divisions of 
tho answer as such, and of the reply as such. [R., § 2902.] 

3 ? 1 2 . C o r r e c t i o n of defect . 2706. If any pleading do not conform to 
the loregoing requirements as to form, divisions, or numbering, or the distinct 
or separate statements of its cause of action or defense, the court may, on its 
own motion, or that of the adverse party, order the same to be corrected on 
such terms as it may impose. [R., § 2903.] 

3 9 1 3 . S h a m d e f e n s e s . 2707. Sham and irrelevant answers and defenses 
may be stricken out on motion, upon such terms as the court may, in its dis
cretion, impose. [R., § 2861.] 

3 9 1 4 . S t a t u t e ; h o w p l e a d . 2708. In pleading a statute, or a right de
rived therefrom, it shall be sufficient to refer to such statute by its title and 
the dav of its passage, and the court shall thereupon take judicial notice 
thereof. [R., § 2926.] 

A ioreign statute must be pleaded, and it the j udgmen t of the pleader, are its genera l 
is not sufficient i nerely to refer to it by its title requ i rements : Carey v. Cincinnati & C. R. 
or date of approval, nor by stating what, in Co., 5-857. 

3 9 1 5 . R u l e s of c o u r t . 2709. Every court of this state shall take judi
cial notice of the rules of any other court thereof, if published as directed by 
law. [R., § 2927.] 

3 9 1 6 . I n c o n s i s t e n t d e f e n s e s . 2710. Inconsistent defenses may be 
stated in the same answer or reply, and when a verification is required, it 
must, be to the effect that the party believes one or the other to be true, but 
cannot»determine which. [R., § 2937.] 

Inconsistent defenses may be stated in the pleaded in avoidance the defense to which it 
same answer: Morgan v. Hawkeye Ins. Co., applies would entitle the party pleading the 
37-359. same to succeed. But this confession need 

The rule of the common law as modified by not be made in t e rms ; it may be made by im-
the statute of 5th Anne was that mat ter in plication. I t is sufficient if it give color to the 
confession and avoidance might be pleaded alleged r ight of the adverse par ty. Plaintiff 
with the general denial and did not take away may thus seek to avoid the allegations of de-
the necessity of plaintiff first making out his fendant 's answer wi thout waiving the denial 
case: Crash v. Saler, 6-801. thereof implied b y l a w . l i e has the r igh t to 

A plea in confession and avoidance does not thus rely upon inconsistent defenses to the al-
destroy the force and effect of a general denial ; legations of the answer : Day v. Mill-Owners' 
the burden of proof still being upon plaintiff: Mut. F. Ins. Co.. 75-694. 
Quigley c. Merrill, 11-147. A defendant cannot, while denying a fact 

An admission in the nature of a confession essential to plaintiff's recovery, base a claim 
and avoidance does not admit matters form- for affirmative relief on the same fact : Baircl 
ally denied in other counts of the answer : v. Morford, 29-531. 
Treudway v. Sioux City & St. P. R. Co., 40- Although a par ty may plead inconsistent 
526. defenses, lie cannot claim property under t w o 

P !eading the statute of limitations as to an inconsistent r ights at the same t i m e : Oraw-
adverse title does not constitute an admission ford, v. Nolan, 70-97. 
of want of title in the party so pleading: Tab- An admission hi one defense made necessary 
ler v. Callanan, 49-363. by tho na ture of that defense is not to be con-

ISfotwithotanding the statutory provision al- s t rued as affecting a different defense incon-
lowing inconsistent defenses, a denial and a sistent with such admission: Barr v. Hack, 
confession and avoidance of the affirmative 46-308; Heinrichsv. Terrell, 65-25. 
allegations of an answer not constituting a Defendant should have the full benefit of 
counter-claim cannot be s e t u p in the reply, each defense pleaded. Therefore, in an action 
Such a denial not being proper in a reply will of slander, where defendant pleaded general 
be disregarded, and the allegation ol the an- denial and justification, held, tha t the admis-
swer will be deemed admitted by the reply in sion in the plea of justification could not avail 
confession and avoidance: Meadows v. Hawk- plaintiff upon trial of the issue raised by the 
eye Ins. Co., 62-387. general denial : Barr v. Hack, 46-308; Hera-

Allegations in the reply by way of avoidance man v. Oberfelder, 51-83. 
must in effect confess tha t but for the mat te r 
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3 9 1 7 . P l e a d i n g ; e x c e p t i o n s . 2711. Whenever a party claims a right 
derogatory from the general law, or when his claim is founded upon an ex
ception of any kind, he shall set forth such claim or such exception particularly 
in his pleading. [JR., § 2910.] 

Where a statute gives a new right or priv
ilege under certain circumstances, conditions 
or qualifications, the party claiming such r ight 
in his petition or setting it up in his defense 

must bring himself within the requirements of 
the s ta tu te : Helfenstcin v. Cave, 6-374. 

An exemption or exception must be pleaded: 
First Nat. Bank v. Baker, 57-197. 

3 9 1 8 . W h a t d e e m e d admi t t ed . 2712. Every material allegation in a 
pleading not controverted by a subsequent pleading, shall, for the purposes of 
the action, be deemed true. But the allegations of the answer, not relating to 
a counter-claim, and of the reply, are to be deemed controverted. But an al
legation of value, or amount of damage, shall not be deemed true by a failure 
to controvert it. A party desiring to admit any allegations which by this sec
tion would be deemed controverted, mav, at any time, file a written admission 
thereof. [R., § 2917; C , '51, § 1742.] 

M a t e r i a l a l l e g a t i o n s in the petition not 
denied in the answer are to be taken as t r u e : 
Bolander v. At well, 14-35; Singer Mfg. Co. v. 
Billings, 39-347. 

Allegations contained in an amendment not 
contiadicted by any subsequent pleading are 
to be deemed t r u e : dough v. Adams, 71-17. 

F a c t s w e l l p l e a d e d : I t is only facts which 
are well pleaded that are admitted by failure 
to deny tnem. Legal conclusions stated in the 
pleading aie not thus admit ted: Alston v. Wil
son, 44-130. 

Denial of a conclusion from the facts stated 
in the petition will not amount to a denial of 
the facts themselves: Benslcy v. McMillan, 49-
517. 

Even where the pleading is to be taken as 
t rue it is only to the extent of admit t ing facts 
and not the correctness of conclusions d rawn 
from them by the pleader as to mat ter of law : 
Twogood v. Coopers, 9-415. 

Allegations which are inconsistent with the 
facts pleaded arc not deemed admitted by fail
ure to deny: Seofield v. McDowell, 47-129. 

P a r t i a l d e n i a l : Where the facts stated in 
the petition tended to show that defendant 
was liable either as common carrier or as wai e-
hou'email , held, that the fact tha t defendant's 
answer denied liability as warehouseman did 
not tend y> show his liability as common car
r ie r : Porter v. Chicago & N. W. R. Co., 20-73. 

Where the answer put m issue only the third 
count of the petition, which was for the at
torney fee provided for in the note sued on in 
the first and second counts, held, tha t judg
men t was properly rendeied on the fiist and 
second counts as being a part of the claim not 
controverted: Musser v. brum, 48-52. 

Under the pleadings of a particular case, 
held, tha t the answer put in issue only certain 
i tems of the account, and that as to the bal
ance plaintiff should have judgmen t : Rodefer 
v. Myers, 56-227. 

D e f a u l t n o t n e c e s s a r y : Where the de
fendant answered, but did not controvert the 
substantial portion of the petition, held, tha t 
plaintiff was entitled to a judgment when the 
cause came on for trial, and that there was 
no need of a formal default being entered as 
for wan t of an answer, and tha t defendant 
would not, in such case, be entitled to a j u r y : 
Mann v. Howe, 9-546. 

E v i d e n c e n o t r e q u i r e d : Where the ma
terial facts upon which plaintiff's right to re
cover depends are admitted or uncontroverted, 
it is not necessary for him to introduce anv evi
dence whatever : Bloomer v. Glendy, 70-757. 

Denial coupled with confession and 
a v o i d a n c e : An admission in an answer in 
the nature of confession and avoidance does 
not operate to admit matters formally denied 
in the other counts of the answer: Treadway 
v. Sioux City & St. P. R. Co., 40-526. 

Pleading the s tatute of limitations as to an 
adverse title does not constitute an admission 
of want of title in the party so pleading: Tab-
ler v. Callanan, 49-362. 

D e n i a l p r e s u m e d : After a trial on the 
merits where justice appeals to ha,ve been 
done, and it does not appear to have been 
claimed dur ing the trial that an allegation of 
a pleading was not put in issue, no advantage 
can be taken of the want of denial thereof: 
Clay v. Alcock, 23-591. 

After trial upon the merits without objec
tion to the pleadings, the judgment will not 
be reversed because a replication had not been 
filed when it was required to prevent the alle
gations of the answer being deemed admitted. 
I t will be considered that the failure to file 
such replication was waived: Sullivan v. 
Finn, 4 G. Gr., 544; Arbuekle v. Bowman, 
6-70. 

Where a plaintiff proceeds with the trial, 
t reating his pleading as denied, even though 
not formally denied, he cannot object after 
verdict tha t his pleading should have been 
taken as t r u e : Ilendrie v. Rippey, 9-351. 

Where m an equity case it did not appear 
that any answer to a cross-petition had been 
filed in the court below, but the parties there 
and the court had proceeded as though such 
answer had been filed, and the allegations in 
the cross-petition were in issue, held, tha t it 
would bo presumed that an answer to the 
cross-petition had been filed at the proper 
t ime : Hervey v. Saveiry, 48-313. 

A l l e g a t i o n s o f a n s w e r : The allegations 
of an answer not relating to a counter-claim 
are ueemed controverted without reply: Davis 
v. Payne, 45-194. 

A n allegation t h a t a wri t ten contract unde r 
which plaintiff seeks to recover has been al
tered since its execution is an allegation of new 
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flrmative allegations of an answer not denied 
in the reply were deemed admitted : Arbuckle 
v. Bowman, 6-70; Alexander v. Doran, 1 3 -
283. 

Fur the r as to when reply is necessary, see 
§ 3871 and notes. 

A l l e g a t i o n s of v a l u e o r a m o u n t of d a m 
a g e s are not deemed t rue by reason of fai lure 
to deny t h e m : Chicago & S. W. R. Co. v. 
Northivestern U. Packet Co., 38-877, 882; Yoe 
v. Nichols, 51-330. 

A n admission of the facts alleged in the pe
tition will not consti tute an admission of t h e 
indebtedness to the amount claimed or to a n y 
a m o u u t : Hallowell v. Fawaett, 30-491. 

Allegations of value of services rendered by 
the plaintiff for which recovery is sought in 
the petition are not admit ted by failure to 
controvert t h e m : Haldane v. Arcadia, 70-
462. 

A par ty failing to deny an allegation of 
value is not estopped from offering evidence 
as to such value, nor is a par ty precluded 
from proving the t rue value where, by mis take , 
he has alleged it incorrect ly: Reilly v. Ring-
land, 39-106. 

Where plaintiff claimed a quantum meruit 
for services, and defendant admit ted the serv
ices but pleaded a special contract and pay
men t thereunder, held, t ha t the finding t h a t 
there was no special contract did not author ize 
judgment for plaintiff for the amount c la imed: 
Templin v. Henkle, 50-95. 

Where a reply controverting a counter-claim 
was stricken from the files, held, tha t it was 
error to render judgmen t for defendant for 
costs wi thout evidence showing t h a t t he 
counter-claim equaled or exceeded the plaint
iff's demand : Yoe v. Nichols, 51-830. 

A denial of an indebtedness to the plaintiff 
in any sum whatever raises no issue: Mcintosh 
v. Lee, 57-356. 

mat ter which does not cast upon plaintiff the 
obligation of explaining such alteration unt i l 
evidence in support of such allegation is intro
duced by defendant: Wing v. Stewart, 68-13. 

The allegations of an answer, not constitut
ing a counter-claim, are deemed denied by 
operation of law, and plaintiff cannot be com
pelled to file a pleading admit t ing or confess
ing and avoiding the same. If defendant 
introduces no evidence supporting his allega
tions they are to be deemed unproved: Cas-
sidy v. Calon, 47-22. 

Where plaintiff replied to an affirmative de
fense in the answer by way of confession and 
av"oidauce, held, tha t tho affirmative defense 
must be considered as admitted by the plead
ings : Clapp v. Cunningham, 50-307. 

No reply is necessary in order to controvert 
affirmative matter in the ansxver not amount
ing to a counter-claim, and if a reply is filed 
containing both a denial of such mat ter and 
also a confession and avoidance thereof, the 
denial will be disregarded and the affirmative 
mat ter in the answer will be deemed admi t ted : 
Meadows v. Haivkeye Ins. Co., 62-387. 

But plaintiff may set up in his reply mat ter 
in avoidance, impliedly confessing the t ru th of 
the allegations of the answer, without waiving 
the denial implied by law. He has a r ight to 
thus rely upon inconsistent defenses in his 
replv: Day v. Mill-Owners' Mut. F. Ins. Co.. 
75-694. 

Under the Eevision it was not necessary tha t 
a reply be filed in order to enable plaintiff to 
prove matter in confession and avoidance of 
affirmative defenses in the answer, but if he 
filed, as he was authorized to do, a formal ad
mission of affirmative mat ter set up in the 
answer, he could not prove matter in avoid
ance without having given notice of his in
tention to do so in the admission: Viele v. 
Germania Ins. Co., 26-9, 42. 

Under the provisions of the Code of '51 af-

3 9 1 9 . B i l l of p a r t i c u l a r s . 2713. If a pleading is founded on an ac
count, a bill of particulars thereof must be incorporated into or attached to 
such pleading, verified as the pleading, and deemed a portion thereof, subject 
to be made more specific on motion, and shall define and limit the proof, but 
may be amended as other pleadings. The items of such bill of particulars 
shall be consecutively numbered. [R., § 2918.] 

not be required to a t tach a bill of par t iculars 
of the i tems included in his claim for dam
ages, a l though his petition may, in a proper 
case, be required to be made more specific in 
this respect (under § 3927): McDonald v. Barn-
hill, 58-669. 

The provisions of this section are applicable 
in cases before justices of the peace: McKen-
ney v. Hopkins, 20-495. 

Failure to at tach a copy of an account on 
which a pleading is founded is ground for a 
demurre r : See § 3854. 

In an action founded upon tort plaintiff can-

3920. Account deemed true, when. 16 G. A., ch. 36, § 1. In all 
actions for money due upon an open account when the defendant has been 
personally served with the original notice therein and the petition is duly 
verified, and where a bill of particulars of said account is incorporated into 
or attached to the petition, if the defendant makes default or-fails to contro
vert or deny the same or any of the items thereof, by pleading duly verified, 
the account, or so much thereof as is not so controverted or denied, shall be 
taken as true and admitted. 

To make this provision applicable the action able by books of original entr ies : Lyman v. 
must be for i tems of account properly pro'»- Bechtel, 55-437. 
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A claim for attorney's fees and various items verified judgment may be rendered on default 
of money advanced by an attorney is properly without further evidence: Eaton v. Peavy, 
a matter of account, and if the petition to 75-740. 
which a bill of particulars is attached is duly 

3 9 2 1 . J u d g m e n t , h o w p l e a d e d . 2711. In pleading a judgment, or the 
determination of a court, or officer of special jurisdiction, it shall not be nec
essary to state the facts conferring jurisdiction, but such judgment or deter
mination may be stated to have been duly given or made. [R., § 2921.] 

3 9 2 2 . C o n d i t i o n s p r e c e d e n t . 2715. In pleading the performance of 
conditions precedent in a contract, it is not necessary to state the facts consti
tuting such performance, but the party may state, generally, that he duly 
performed all the conditions on his part. [R., § 2922.] 

3923. Action in representative capacity. 2716. A plaintiff suing as 
a corporation, partnership, executor, guardian, or in any other way implying 
corporate, partnership, representative, or other than individual capacitj7", need 
not state the facts constituting such capacity or relation, but may aver gener
ally, or as a legal conclusion, such capacity or relation; and where a defend
ant is held in such capacity or relation a plaintiff may aver such capacity or 
relation in the same general way. [R., § 2923.] 

Where plaintiff or defendant is a corpora
tion or partnership, the averment of corporate 
or partnership capacity should be made, and 
a failure to i\o so will be ground of demur re r : 
Sweet v. Ervin, 54-101. 

An action in a name which is not that of a 
person, partnership or corporation cannot be 
mainta ined: Steamboat Pembinaiv v. Wilson, 
11-479. 

Where the action is not against a na tura l 
person the petition should in some manner 
show that as an artificial person the defendant 
named can sue and be sued. Therefore, held, 
tha t in an action of trespass against a railroad 
company, the corporate capacity of defendant 
not having been alleged, the petition was sub
ject to demurrer : Byington v. Mississippi & 
M. R. Co., 11-502. 

Where a city has been incorporated by 
special charter its corporate existence need 
not be averred, but judicial notice may be 
taken thereof. But when incorporated under 

Where a general allegation of corporate 
capacity is made, a bare denial thereof will 
not put in issue such capacity, and it will be 
deemed admit ted: Stier v. Oskaloosa, 41-353. 

But held tha t an answer denying " that de
fendant is or ever was a coiporation duly 
organized . . . under the laws of . . . 
or under the laws of any other state or gov
ernment ," sufficiently pu t in issue the fact of 
corporate existence: Folsom v. Star Union 
Line, 54-490. 

A mere denial tha t plaintiff suing in the 
capacity of a receiver had duly qualified, held 
not sufficient to put his officiai capacity in 
issue, but that the facts relied upon should 
have been stated: Goodhue v. Daniels, 54-19. 

A general denial does not put in issue the 
fact of administratorship, where it is generally 
averred: Mayes v. Turley, 60-497. 

A general denial does not put in issue the 

general incorporation acts its corporate exist
ence must be averred, and, when properly 
put in issue, proved: Hard v. Decorah, 43-313. 

Where a school district sues it need not set 
out the manner in which it was formed. The 
presumption is tha t it was constituted prop
erly: Ft. Dodge School Dist. v. District T'p, 
15-434. 

After the question of organization and capac
ity of a corporation plaintiff to sue has been 
submitted to the court in a collateral proceed
ing by agreement, and a finding had thereon, 
without objection, it is too late to question 
the right of the defendant to raise the question 
in such proceeding: Ft. Dodge School Dist. v. 
District T'p, 17-85. 

The fact that defendant is described in t he 
petition as a city, and its style is averred to be 
" the city of," etc., is a sufficient averment of 
the fact tha t it is a municipal corporation: 
Stier v. Oskaloosa, 41-353. 

existence of a corporation and its capacity to 
sue: Blackshire v. Iowa Homestead Co., 39-
624; nor the validity of the appointment of a 
guard ian : Gates v. Carpenter, 43-152; nor 
the power of a bank to purchase a no te : Com
mercial Bank v. King, 47-64. 

Where plaintiff alleged a consolidation on 
the part of a corporation defendant, held, t ha t 
such allegation was not in the statutory pro
vision above referred to, and was pu t in issue 
by a general denial : Koons v. Chicago & 
N. W. R. Co., 23-493. 

The objection that the petition does not de
scribe the defendant as a corporation cannot 
be raised for the first t ime by motion in arrest 
of j udgmen t : Andre v. Chicago & N. W. R, 
Co., 30-107. 

Where an action is brought by or against a 
corporation or partnership in the name in 
which it is designated in a wri t ten ins t rument 

3 9 2 4 . F a c t s m u s t be s t a t e d . 2717. If either of the allegations contem
plated in the three preceding sections is controverted, it shall not be sufficient 
to do so in terms contradictory of the allegation, but the facts relied on shall 
be specifically stated. [R., § 2925.] 
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on which the action is based, no allegation of 
corporate or partnership capacity need be 
made: See § 3763 and notes. 

Where plaintiff, in an action to enjoin the 
maintenance of a nuisance for the sale of in
toxicating liquor, avers that he is a citizen of 
the county for the purpose of showing himself 
entitled to bring such action, that fact is not 
put in issue by a general denial, but only by 

specially pleading the facts showing such alle
gation not to be true: Littleton v. Harris, 73-
167; Shear v. Green, 73-688. 

In such a case defendant does not raise an 
issue as to plaintiff's citizenship in the county 
by averment of want of knowledge or in
formation sufficient to form a beiief with 
reference thereto: Craig v. Hasselman, 74-
538. 

3925 . Mat ters specially pleaded. 2718. Any defense showing that a 
contract, written or oral, or any instrument sued on, is void or voidable; or 
that the instrument was delivered to a person as an escrow, or showing mat
ter of justification, excuse, discharge, or release, and any defense which admits 
the facts of the adverse pleading, but by some other matter seeks to avoid 
their legal effect, must be specially pleaded. [JR., § 2912. J 

Matter in avoidance, such as that de
fendant is not liable by reason of judgment 
having- been rendered against him for an in
debtedness in a garnishment proceeding, must 
be specially pleaded and cannot be shown un
der a general denial: Walters v. Washington 
Ins. Co., 1-404. 

W a n t of considerat ion: Where plaintiff 
sues upon a wntten contract it is incumbent 
upon defendant to aver want of consideration 
if he relies thereon: University of Des Moines 
v. Livingston, 57-307. 

If defendant relies as a defense to an ac
tion for services performed upon an agree
ment that they should be rendered without 
compensation, he should specially plead that 
fact, and evidence thereof will be irrelevant 
under a general denial: Scott v. Morse, 54-782. 

Where the answer denied that there was 
any consideration for a note sued on, without 
stating the facts upon which this allegation was 
based, held, by part of the court, that it was 
not demurrable, but could be attacked, if at 
all, only by motion to make more specific. 
But the other members of the court held that 
as it was stated that the note was a gift and 
the petition showed that expenses had been 
incurred by reason thereof, the facts stated 
constituted no defense, and the answer might 
be assailed by demurrer: Simpson Centenary 
College v. Bryan, 50-293. 

That consideration is presumed in case of a 
written contract, see § 3290 and notes. 

Excep t ion : Where an exception exists 
which constitutes a defense, such exception 
should be pleaded by defendant, and any 
matter available as against such exception 
should be pleaded by way of reply: McCor-
mick v. Holbrook, 22-487. 

I n case of t respass : If the defense is that 
the property did not belong to plaintiff, but 
belonged to defendant, the answer must set 
up this fact before defendant can be allowed 
to prove it on the trial: Dyson v. Ream, 9-51. 

Defendant cannot excuse a trespass by 
proving that the right of possession or title is 
in some third person, without pleading such 

3926. Irrelevant and redundant matter. 2719. The court may, on 
motion of any person aggrieved thereby, cause irrelevant or redundant matter 
to be stricken from any pleadings, at the cost of any party whose pleading 
contains them. [R., § 2916; C, '51. § 1753.] 

W h a t deemed i r re levan t or r edun - the rule excluding redundant or irrelevant 
d a n t : It is often difficult to say just when matter is infringed upon, but in a case arising 

fact as a general defense: Patterson v. Clark, 
20-429. 

Mat t e r in es toppel must be specially 
pleaded: Ransom v. Stanberry, 22-334; Phil
lips v. Van Schaiek, 37-229; Folsom v. Star 
Union Line, 54-490. 

The facts constituting an estoppel must be 
pleaded, and when this has been done a de
murrer to the pleading will raise the sufficiency 
of the facts to constitute such estoppel: Craw
ford v. Nolan, 70-97. 

The s t a tu t e of l imi ta t ions must be spe
cially pleaded: See notes to § 3734. 

Other defenses: The defense that a con
tract is void because entered into on Sunday 
must be specially pleaded: Riech v. Botch, 68-
526. 

Any defense, such as that the instrument 
sued on is not stamped as required by the 
United States revenue laws, must be specially 
pleaded: Glidden v. Higbee, 31-379. 

Fraud relied upon as a defense must be spe
cially pleaded: Root v. Schaffner, 39-375. 

An allegation in an answer to a petition on a 
note of a fact showing that plaintiff is not a 
bona fide holder thereof, and that it was ob
tained through fraud and without considera
tion, constitutes a sufficient traverse of the 
petition, and, if notice of fraud or of want of 
consideration is established, it will defeat re
covery, although plaintiff prove that he became 
a holder of the note for value before maturity: 
Moore v. Moore, 39-461. 

Where the discharge of a contract is relied 
upon as a defense, such discharge must be 
specially pleaded. Therefore, held, that in an 
action on a note for default in payment of in
terest an admission of the execution of the 
note coupled with a denial of all other allega
tions of the petition would not raise an issue 
as to whether there was such default, the fact 
of the payment of interest not being alleged 
by defendant: Junge v. Bowman, 72-648. 

As to what may be proved under general 
denial, without any special defense being 
pleaded, see notes to § 8861. 
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upon the equity side of the court the violation 
of the rule must be clear in order to justify the 
court in striking mat ter from the pleading 
which is explanatory of the na ture of the de
fense interposed therein: Childs v. Griswold, 
15 -438. 

Matter not pertinent to the cause of action 
upon which the petition is based, but which 
may be regarded as introductory or an induce
ment to the facts relied upon by the plaintiff, 
need not be stricken out upon mot ion: Bel
lows v. District T'p, 70-320. 

Irrelevant or immaterial mat ter is anything 
stated in tho pleading which, if established on 
the trial, would not entitle the par ty to or aid 
him in obtaining the relief demanded or sus
taining the defense pleaded: Johns v. Pattee, 
55-665. 

A paragraph in an answer, setting up mat
ter which does not constitute a defense, may 
be stricken out on motion: Evans v. Bobbins. 
29-472. 

Certain mat ter in a pleading as to which no 
evidence could properly be admitted, even if 
issue had been taken thereon, held properly 
stricken out on motion: Davis v. Chicago & 
N. W. R. Co., 46-389. 

Averments in an answer and amendment 
thereto as to title of defendant to personal 
property sought to be recovered by plaintiff, 
held immaterial, as plaintiff could only recover 
by showing- title in himself: Whitaker v. Sig-
ler, 44-419. 

An allegation in a petition of a fact, the ex
istence of which cannot, as it appears from 
the allegations of the petition, be actually 
known, will be immater ia l : Carl v. Granger 
Coal Co., 69-519. 

When to be stricken out; discretion: 
A mere averment of law, if so voluminous as 
to incumber the record, may be stricken out 
on motion, but to refuse to do so is not error: 
Abbott v. Striblen, 6-191. 

Refusal to strike from the pleading redun
dant mat ter being within the discretion of the 
court is not reversible upon appeal: Buel v. 
Lake. 8-551. 

I t is not error to overrule a motion to strike 
out redundant matter , where it does not ap
pear that the opposite par ty is aggrieved 
thereby: Cate v. Gil man, 41-530. 

Statements of facts which could be proved 
under denials already made in the answer and 
which are inconsistent wi th the allegations of 
the petition should not be stricken from the 
answer on mot ion: Ibid. 

A n y party required to answer a pleading 
containing irrelevant mat ter is aggrieved 
thereby and may have it stricken out on mo
tion : Johns v. Pattee, 55-665. 

While it is the duty of the court to expunge 
redundant or irrelevant mat ter upon motion, 
such motion should not be entertained when 
facts and not tho evidence of facts are stated 
in such a manner as not to prejudice the oppo
site p a r t y : Childs v. Griswold, 15-438. 

M o t i o n t o s t r i k e : A party may properly 
move to strike irrelevant matter from the 
pleading in order to ascertain beforehand 
whether or not the court deems it irrelevant 
and whether the court will permit evidence to 
be introduced in support thereof, but he does 
not, by proceeding to trial after his motion to 
strike has been overruled, waive any objection 
to the relevancy of such allegation: Specht v. 
Spangenberg, 70-488. 

Where the whole statement of a cause of ac
tion is irrelevant or redundant mat ter a de
mur re r would be proper, but if the petition is 
good in part and only objectionable in contain
ing whole statements of irrelevant or redun
dant mat ter which cannot be made the subject 
of a material issue, such matter should be 
purged bv motion: Bolinger v. Henderson, 
23-165; Douglass v. Bishop, 27-214. 

E r r o r w i t h o u t p r e j u d i c e : Where, on mo
tion, certain portions of the answer were 
stricken out, but the issue sought to be raised 
by such portions was sufficiently raised by the 
portions not stricken out, held, tha t the grant
ing of the motion, if error, was without preju
dice : Cooper v. McKee, 49-286. 

Where the party complaining of the over
rul ing of a motion to strike out a portion of 
the pleading would not have been benefited by 
the grant ing of his motion, the error, if any, 
will be deemed to be error without prejudice: 
Holt v. Brown, 63-319. 

N e e d n o t b e p r o v e n : Where the fact 
pleaded is immaterial it need not be proven: 
Billingham v. Bryan, 10-317. 

S u r p l u s a g e : Where one is sued in autre 
droit, and it appears from the allegations of 
the petition that defendant is liable in his own 
right, the words added to defendant's name to 
indicate the right in which he is sued will be 
treated as surplusage or descriptio persona: 
Laverty v. Woodward, 16-1. 

A n irrelevant averment in a pleading, not 
stricken out, becomes mere surplusage, and 
mus t be treated as such in the trial of the 
case: Specht v. Spangenberg, 70-488. 

3 8 2 7 . M o r e specific. 2720. "When the allegations of a pleading are so 
indefinite and uncertain that the precise nature of the charge or defense is not 
apparent, the court may, on motion, require it to be made more definite and 
certain. No pleading which recites or refers to a contract shall be deemed suf
ficiently specific unless it states whether it is in writing or not. Such motion 
shall point out wherein the pleading is not sufficiently specific or it shall be 
disregarded, and if the reason for such demand exists outside of the pleadings, 
the motion must state the same and be supported by affidavit. [R., § 2918.] 

W h a t r e q u i r e d : A demand made should 
be distinctly stated, and, if it is a money de
mand, it should be shown with accuracy: 
Gammel v. Young. 3-297. 

U n c e r t a i n t y c u r e d b y p r o o f s : Allega
tions in a pleading which are indefinite and 

uncertain may have the certainty required for 
a proper judgment or decree afforded by 
proofs: Harrison v. Kramer, 3-543, 557; Rus
sell v. Nelson, 32-215. 

Where the allegations in a petition are gen
eral and indefinite, bu t defendant, without 
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moving for a more specific statement, puts in 
issue the general averments of the petition, 
plaintiff may introduce evidence tending to 
establish the cause of action thus generally 
aveired in his petition: Gunsel v. McDonnell, 
67-521. 

M o t i o n for m o r e spec i f ic s t a t e m e n t : 
There is no piejudice in refusing to sustain a 
motion for more specific statement when the 
.^legation which is sought to be made more 
snecific is surplusage: Schoonover v. Hinckley, 
46-207. 

A motion for more specific statement will lie 
lor indefiniteness in the statement of facts, 
etc., but not 'for indefiniteness in the prayer 
lor judgment : Sieberling Co. v. Dujardin, 38-
403. 

Where a mat ter of fact is alleged in the al
ternative, the remedy for the defect is by mo
tion and not by demurrer : Turner v. First 
Nat. Bank, 26-562. 

Where plaintiff sought foreclosure of certain 
tax deeds, and alleged payment of taxes sub
sequently, for which he asked a lien, held, 
tha t a motion for a more specific s tatement , 
and not a demurrer, was the proper method 
to raise the objection tha t it did not appear 
what the subsequent taxes paid were : Bying-
tonv. Woods, 13-17. 

Failure of plaintiff to state the specific i tems 
constituting his cause of action cannot be 
raised by way of objection to the evidence. 
I t must be interposed by motion for more 

specific s ta tement : Bartle v. Des Moines, 38-
414. 

Any error in overruling the motion of the 
defendant to have the petition made more spe
cific is waived by answer ing: Coakley v. 
McCarty, 34-105: Kline v. Kansas City, St. J. 
& C. B. R. Co., 50-656. 

W h e t h e r a g r e e m e n t i s w r i t t e n o r o r a l : 
A motion for more specific s ta tement should 
be sustained as to an alleged agreement 
whereby defendant claims to have advanced 
money in behalf of plaintiff, in order tha t it 
m a y appear whether such agreement was 
wri t ten or oral, and defendant may also be re
quired to set out a bill of part iculars of the 
amounts and dates at which such moneys were 
advanced: Schoonover v. Hinckley, 46-207. 

The objection tha t the petition does not show 
whether the contract sued on is in wr i t ing or 
not cannot be raised by demurrer , but only by 
motion for more specific s t a tement : Barthol 
v. Blakin, 34-452. 

"Where, in an action to recover on a policy 
of insurance, plaintiff alleged the waiver of 
the provisions of the policy requir ing t he filing 
of proofs of loss, held, tha t a motion by de
fendant to require plaintiff to s tate whether 
such waiver was oral or in wri t ing, and w h a t 
officer or agent undertook to make such waiver, 
should have been sustained: Webster v. Con
tinental Ins. Co., 67-393. 

Failure to set out a copy of a wr i t ten in
s t rument or give reason for not doing so is a 
ground of demur re r : See § 3854 and notes. 

3 9 2 8 . T i t l e of c a u s e . 2721. The title of a cause shall not be changed 
in any of its stages of transit from one court to another. [R., § 2949.] 

3 9 2 9 . J u d i c i a l n o t i c e . 2722. Matters of which judicial notice is taken 
need not be stated in a pleading. [R., § 2950.] 

3 9 3 0 . P l e a d i n g c o n v e y a n c e . 2723. "When a party claims by convey
ance, he may state it according to its legal effect or name. [R., § 2952.] 

3 9 3 1 . P l e a d i n g e s t a t e . 2724. I t shall not be necessary to allege the 
commencement of either a particular or a superior estate, unless it be essential 
to the merits of the case. [R., § 2954.] 

3 9 3 2 . I n j u r i e s t o g o o d s . 2725. In actions for injuries to goods and 
chattels, their kind or species shall be alleged. [R., § 2956.] 

3 9 3 3 . I n j u r i e s t o r e a l p r o p e r t y . 2726. In actions for injuries to real 
property, the petition shall describe the property, and when the injury is to 
an incorporeal hereditament, shall describe the property in respect of which 
the right is claimed, as well as the right itself, eitiher by the numbers by which 
the property is designated in the national survey, or by its abuttals, or by its 
courses and distances, or by any name which it has acquired bj^ reputation 
certain enough to identify it. [R-> § 2958.] 

3 9 3 4 . M a l i c e . 2727. When the party intends to prove malice to effect 
[JR., § 2959.] damages, he must aver the same. 

This section is applicable where plaintiff 
seeks to recover exemplary damages on the 
ground that the acts of defendant were ma
licious: Jones v. Marshall, 56-739. 

An averment of malice by plaintiff when re
quired should be made in the petition or an 

3 9 3 5 . B o n d ; b r e a c h e s of. 2728. In an action on a bond with con
ditions, the party suing thereon shall notice the conditions and allege the facts 
constituting the breaches relied on. [R., § 2960; 0., '51, § 1818.] 
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amendment thereto. I t is not sufficient to 
make it in the reply : Ibid. 

Exemplary damages cannot be recovered 
unless malice is averred : Johnson v. Chicago, 
R. I. & P. R. Co., 51-25. 
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Attaching a copy of the bond to the plead
ing as an exhibit is not a compliance with this 
section: Ryder v. Thomas, 32-56. 

I t is not always sufficient to state the con
dition correctly and aver a breach thereof in 
the words of the instrument itself. The peti
tion should set out the facts fully enough to 
enable the court, upon the admission of the 
facts set forth, to grant the relief sought : 
Leas v. White, 15-187. 

In an action on a delivery bond, held, tha t 
it was not necessary to make an assignment of 
a breach thereof, there being in such case but 
one breach and tho measure of damage being 
fixed by s ta tu te : Gordon v. Atkinson, Mor., 
195. 

In an action on an at tachment bond the 
bond should be set out, the conditions noticed, 
and the facts establishing the breach, as, for 
instance, that the at tachment was wrongfully 
sued out, alleged: Bunt v. Rheum,, 52-619. 

In an action upon a bond plaintiff cannot 
recover any more than a nominal sum unti l 
some damage resulting from the breach 
thereof has been averred and proven, even al
though the breach is alleged and shown: Bin
der v. Lake, 6-164. 

In an action upon a bond it must be alleged 
that the damages which have become payable 
thereunder have not been paid: Ryder v. 
Thomas, 32-56; Horner v. Harrison, 37-378; 
Ilencke v. Johnson, 62-555. 

At common law it was sufficient to assign a 
breach in the words of the contract either neg
atively or affirmatively, or in words co-exten
sive with the import and effect of the contract, 
and as defendant must know in what respects 
he has or has not performed his contract, any 
great particularity ought not to be required. 
Accordingly, in an action upon a penal bond 
providing for the payment of a penalty for the 
illegal sale of intoxicating liquors, held, tha t 
it was sufficient to allege a sale for purposes 
other than those permitted, and it was not 
necessary to state for what purpose such sale 
was made, nor when, where, and to w h o m : 
Jones County v. Sales, 25-25. 

In an action upon a bail bond or recogni
zance, the petition need not aver the particular 
fact that the officer had power to take i t : Fur-
gison v. State, 4 G. Gr., 302; State v. Hufford, 
23-579. 

As to pleading breach of contract in general, 
see notes to § 3852. 

3 9 3 6 . A m o u n t of proof . 2729. A party shall not be compelled to prove 
more than is necessary to entitle him to the relief asked for, or any lower de
gree included therein, nor more than sufficient to sustain his defense. [R., 
§ 2966.] 

Where the petition alleges two states of facts 
upon eitb°r of which defendant would be 
liable, and some of its averments while ma
terial to one are redundant to the other, failure 
to prove the latter, where a right of recovery is 
established without such facts, will not defeat 
the recovery: Way v. Chicago, R. I, & P. R. 
Co., 73-463. 

Where the proof of an occurrence is made by 
s tatute presumptive evidence of liability, it is 
not necessary to prove negligence of the de
fendant in connection therewith, even though 
alleged in plaintiff's peti t ion: Engle v. Chi
cago, M. <& St. P. R. Co., 77-661. 

The fact that plaintiff is allowed to recover 
without proving the entire facts alleged by 
him will not constitute error where his petition 
alleges the grounds necessary to entitle him to 
recover, and sufficient is proved to make out 
a cause of act ion: Little v. McGuire, 38-560. 

I t is necessary to prove only the substance 
of the issue. Thus where, in an action for 
malicious prosecution in charging plaintiff 
wi th being the father of a bastard child, it was 
alleged that defendant was tho father of such 

child, held, tha t this averment formed no part 
of the real issue and need not be proven: Green 
v. Cochran, 43-544. 

Where the question of a t rust is raised by 
the pleadings, the court may grant relief, al
though the t rus t as found does not correspond 
in its entire scope and purpose with tha t al
leged : Jordan v. Brown, 56-281. 

Where the s tatute authorized a party having 
a hedge on the partition line between his own 
and another 's land to select his own half 
thereof and require payment for the other half 
by the adjoining owner, and plaintiff in his 
petition claimed to recover one-half of the 
hed ge, alleging its value to be a certain amount, 
and evidence showed that he had selected one-
half and the fence-viewers had found the value 
of the other half, held, tha t there was no va
riance : McKeever v. Jenks, 59-300. 

Further as to variance, see § 3892 and notes. 
S e c t i o n a p p l i e d : Arnold v. Arnold, 20-

273; Sweezey v. Collins, 36-589; Snyder v. 
Reno, 38-329; Knott v. Tincher, 39-628; Ed
wards v. Cottrell, 43-194; Moseley v. Shattuck, 
43-540, 543; Kearney v. Fitzgerald, 43-530. 

3 9 3 7 . G e n u i n e n e s s of s i g n a t u r e . 2730. When a written instrument is 
referred to in the pleading, and the same, or a copy thereof, is incorporated in 
or attached to such pleading, the signature thereto, and to any indorsement 
thereon, shall be deemed genuine and admitted, unless the person whose sig
nature the same purports to be, shall, in a pleading or writing filed within the 
time allowed for pleading, deny the genuineness of such signature under oath. 
If such instrument bo not negotiable, and purport to be executed by a person 
not a party to the proceeding, the signature thereto shall not be deemed gen
uine or admitted, if a part_y to the proceeding, in the manner and within the 
time before mentioned, state under oath that he has no knowledge or informa
tion sufficient to enable him to form a belief as to the genuineness of such sig-
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nature. The person whose signature purports to be signed to such instrument, 
shall, on demand, be entitled to an inspection thereof. [R., § 2967; 9 G. A., 
ch. 28; 13 GL A., ch. 167, §19.] 

S i g n a t u r e d e e m e d g e n u i n e u n l e s s d e 
n i e d : Where the assignment of a j udgmen t 
is set out, the signature to such assignment 
will be deemed true until denied under o a t h : 
Edmonds v. Montgomery, 1-143; so held, also, 
in an action against the guarantor of a prom
issory note: Partridge v. Patterson, 6-514. 

This statutory provision is applicable in case 
of city warran ts : Clark v. Des Moines, 19-199, 
227. Also in case of county war ran t s : Clark 
v. Polk County, 19-248. 

Signatuiesto a deed, not being denied under 
oath, must be taken as genuine: Blackshire 
v. Iowa Homestead Co., 39-624. 

In an action upon a bond of a district town
ship, the answer not being under oath, held, 
tha t , the signature being shown to be genuine, 
there was no error in admitt ing the bond in 
evidence: Curry v. District T'p, 62-102. 

Effect o f d e n i a l : Where the genuineness 
of the signature is denied under oath, the 
par ty seeking to introduce the instrument in 
evidence cannot do so unti l he has established 
prima facie the genuineness of the s ignature; 
and in case the signature is that of an agent 
purporting to act for the principal, whose 
name is signed to the instrument, the author
ity of the agent to bind the principal must be 
shown: Miller v. House, 67-737. 

W h e r e d e n i a l u n d e r o a t h n o t re 
q u i r e d : The statutory provision does not 
apply to an administrator suing on the note 
of his decedent, and a denial by him of the 
execution puts in issue the genuineness of the 
s ignature: Ashworth v. Grubbs, 47-353. 

B y w h o m d e n i a l m a d e : The denial under 
oath contemplated m the statute must be by 
the par ty whose signature it purports to be : 
Walker v. Sleight, 30-310. 

A denial by the maker of the genuineness 
of the signature of an indorser is not suffi
cient to throw the burden of proving the gen
uineness of such signature upon the par ty 
claiming thereunder : Robinson v. Lair, 31-9. 

Under a prior statute it was held tha t t he 
denial under oath was required to be made by 
defendant, although the instrument purported 
to be signed by an agent or another person for 
h i m : Thompson v. Abbott, 11-193. 

What sufficient denial of signature: 
The denial that a note sued on was tor a valu
able consideration assigned and indorsed to 
plaintiff by defendant or by any other person 
with his knowledge or assent, at the t ime set 
forth in the plaintiff's petition, although under 
oath, does not amount to a denial of defend
ant 's s ignature: Carle v. Cornell, 11-374. 

D e n i a l of e x e c u t i o n : Under this section 
a denial of the execution of the ins t rument 
will not be sufficient to put in issue the genu
ineness of the s ignature: Loomis v. Meicalf, 
30-382. 

Nor will a denial of knowledge or informa
tion as to the signing of the instrument put the 
signature in issue: Hall v. JEtna Mfg. Co., 
30-215. 

Nor will denial that defendant ever signed 
or executed an instrument of such tenor aud 
effect raise such an issue; Douglass v. Math-
eny, 35-112. 

A n answer admit t ing the mak ing of a note 
at the t ime specified in the petition, similar in 
tenor to the copy declared on, but stat ing tha t 
whether the one sued on was the identical 
note, and the defendant 's s ignature thereto 
genuine, were mat ters wi th which he was not 
acquainted, and therefore requiring plaintiff 
to prove the same, held not to be such a denial 
as to raise an issue wi th reference to the exe
cution of the no te : Sheldon v. Middleton, 
10-17. 

I t is not necessary tha t the answer shall be 
sworn to in order to raise an issue on the 
execution of a note. This section gives to 
defendant the privilege of denying the genu
ineness of the signature under oath and thus 
changing the burden of proof to plaintiff, 
who must then prove its genuineness : Lyon v. 
Bunn, 6-48; Seaehrist v. Griffeth, 6-390; Ter-
hune v. Henry, 13-99. 

A denial, though not sworn to, pu ts in issue 
the execution so far as to prevent its being 
taken as admi t ted : Fannon v. Robinson, 10-
272. 

Under a denial of the execution defendant 
may introduce evidence that the ins t rument , 
by reason of alterations or otherwise, is not 
such as he signed, wi thout having denied the 
genuineness of the signature under oa th : Lake 
v. Cruikshank, 31-395. 

B u r d e n of p roo f : Where a wri t ten instru
ment was relied upon by a par ty in his plead
ing, but was not so set out by copy tha t the 
opposite par ty was required to deny the genu
ineness of the signature under oath, held, t ha t 
such instrument should not have been admit
ted in evidence over an objection thereto, 
unt i l evidence tending to prove its genuine 
character had been in t roduced: Hay v. Fra-
zier, 49-454. 

The object of this section is to change the 
burden of proof in respect to tne execution of 
the instrument , and cast it upon defendant, 
but defendant is not estopped from controvert
ing the execution of the instrument , or his 
signature thereto, by proof, where he has de
nied the execution in his answer : Sankey v. 
Trump, 35-267. 

Defendant may, by answer not under oath, 
deny the genuineness of his signature, and 
support such allegation by proper evidence, 
the burden of proof being upon h i m : Brayley 
v. Hedges, 52-623. 

Whilst a denial of the execution of a note 
will not cast upon plaintiff the burden of 
proving the signature, yet it will permit de
fendant to prove tha t the signature is not h i s : 
Sully v. Goldsmith, 49-690. 

WThen a signature is denied under oath, 
while the defendant must introduce some evi
dence to support his defense and overthiow 
the prima facie case made by the writ ing, yet, 
when he has done so, the onus probandi as to 
the genuineness of the signature rests upon 
plaintiff: Farmers', etc., Bank v. Young. 86-14. 

S i g n a t u r e a d m i t t e d : When a written 
contract is set out in the pleadings and recog
nized by tho parties on both sides it is not 
necessary for them to prove the s ignature: 
Brewer's Estate v. Crow, 4 G. Gr., 520. 
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Where the execution of a contract set out 
in the pleadings is not denied under oath and 
there is no evidence tending to show that it 

An amended petition should refer to matters 
existing previously to the commencement of 
the action. Those matters arising subsequently 
thereto should be set up in a supplemental 
peti t ion: Seevers v. Hamilton, 11-66. 

Evidence cannot be given of matters aris
ing after the commencement of the action, 
whether occurring before or after the filing of 
the pleading, unless foundation has been laid 
by a proper supplemental pleading: Allen v. 
Newberry, 8-65. 

Where defendant alleged, by way of de
fense, that the claim sued on was only to be
come mature on a contingency which had not 
happened, held, tha t plaintiff might, in a sup
plemental petition, set up the happening of 
such a contingency after suit was b rought : 
Davenport v. Mitchell, 15-194. 

Where the petition improperly sets up a 
cause of action not yet accrued, but such 
cause of action does afterwards accrue, it may 
then be set up in a supplemental petit ion: 
Sigler v. Gondon, 68-441. 

_ An answer setting up matters in bar occur
r ing since the last adjournment of the court 

Under the provisions of the Code of '51, held, 
tha t a plea to the jurisdiction, or that there 
was another action pending, was as proper 
and legitimate a^ before the adoption of that 
Code: Rawson v. Guiberson, 6-507. 

P e n d e n c y of a n o t h e r a c t i o n : The fact 
tha t there is another action pending between 
the same parties for the same cause of action 
may be pleaded in abatement to another ac
tion in which the same parties are the real 
parties in interest, although there may be 
other parties thereto who are merely nominal : 
Jennings v. Warnock, 37-278. 

Where two actions are brought for the same 
cause of action, but one ot them is dismissed 
before that fact is pleaded in abatement in the 
other, or indeed if the one be dismissed before 
the court has in the other determined the suf
ficiency of the plea in abatement, the plea 
should be overruioJ, (Overruling Rawson v. 
Guiberson. 6-507): Rush v. Frost, 49-183. 

To constitute the defense of a previous ac
tion pending if must appear that the former 
action is still actuallv pending: Hawley v. 
Chicago, B. d? Q. R. Co., 71-717. 

A previous action pending is not a defense 
if the former action is dismissed before the 
question as to its pendency comes before the 
court for determinat ion: Ball v, Keokuk & N. 
W. R. Co., 71-306. 

has not been duly executed, its execution 
should be regarded as admi t ted : Templin v. 
Rothvoeiler, 56-259. 

can only be interposed by leave of court, and 
in the absence of such leave should be disre
garded : Williams v. Miller; 10-844. 

Where t he relief asked in the original peti
tion, being the right to redeem a portion of 
premises sold at foreclosure sale, was granted, 
but before the expiration of the time for such 
redemption as thus allowed a party asked m a 
supplemental petition tha t the decree be modi
fied so as to allow the redemption of an addi
tional portion of the property, and it appeared 
that the full relief was not asked at first 
through mistake or oversight and without 
negligence, held, tha t the relief sought in the 
supplemental petition should be g ran ted : 
Hervey v. Savery, 48-313. 

When in an action to foreclose a mortgage 
securing several notes recovery is sought for 
all the notes that will mature before final de
cree, there is no necessity for amendment or 
supplemental pleading setting u p the matur i ty 
of notes matur ing after the commencement of 
the suit and asking relief as to t h e m : Whiting 
v. Eiehelberger, 16-422. 

The pendency of another action in the name 
of another plaintiff suing on the same cause of 
action is not ground ol' aba tement : Guest v. 
Byington, 14-30. 

An action pending in the federal court 
brought by creditors to set aside a general as
signment will not necessarily pi event an action 
by the same creditors in a state court to have 
the assignee enjoined from paying dividends 
under such assignment: Wurtz v. Hart, 18-
515. 

That a person seeking relief might obtain it 
by cross-bill in another pending action cannot 
be made an objection in an original act ion: 
Osborn v. Cloud, 23-104. 

Where plaintiff in one action asked dam
ages for the use of property by a railway com
pany, and the company in another action 
sought to compel the par ty who was plaintiff 
in the first to convey a r ight of way in accord
ance with an adeged agreement, held, tha t 
although the fact as to the alleged agreement 
was in issue in both actions, the pendency of 
tho first could not be pleaded in abatement 
as to the second: Chicago & S. W. R. Co. v. 
Heard, 44-358. 

The fact tha t the par ty had one action pend
ing against the sheriff to enjoin an execution 
sale, held not to be mat ter which should be 
urged in abatement of an action against the 

3938. Supplemental pleading denned. 2731. Either party may be 
allowed, on motion, to maJbfe a supplemental petition, answer, or reply, alleg
ing facts material to the case, which have happened or have come to his 
knowledge since the filing of the former pleading; nor shall such new plead 
ing be considered a waiver of former pleadings. [JR., § 2968; C , '51, § 1749.] 

3 9 3 9 . Matter i n abatement . 2732. Matter in abatement may be stated 
in the answer or reply, either together with or without causes of defense m 
bar, and no one of such causes shall be deemed to overrule the other; nor 
shall a party after trial, on matter of abatement, be allowed in the same ac
tion to answer or reply matter in bar. [R., § 2969.] 
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purchaser of the property at execution sale : 
Jones v. Brandt, 59-332. 

That the pendency of another action for the 
same cause of action is a ground of demurrer , 
see S 3854. 

J u r i s d i c t i o n : The proper mode of raising 
the objection of want of jurisdiction where it 
is not apparent upon the face of the petition 
is by pleading- the facts in aba tement : Meunch 
v. Breitenbaeh, 41-527. 

A w a r d : The fact that a cause of action has 
been settled by an award on file is mat ter to 
be pleaded in abatement, and cannot be raised 
by motion to dismiss the action: Hynes v. Sa-
bula, A. & D. R. Co., 38-258. 

G a r n i s h m e n t : That defendant has been 
garnished for a debt due the assignor of plaint
iff before assignment, if no judgment has yet 
been rendered in the garnishment proceedings, 
is pleadable in abatement and not in ba r : Clise 
v. Freeborne, 27-280. 

3940. Subsequen t defenses. 2733. Any defense arising after the com
mencement of any action, shall be stated according to the fact, without any 
formal commencement or conclusion, and any answer which does not state 
whether the defense therein set up arose before or after action, shall be deemed 
to be of matter arising before action. [R., § 2970.] 

See notes to preceding section. 

3 9 4 1 . Consolidation of act ions . 2734. Whenever two or more actions 
are pending in the same court which might have been joined, the defendant 
may, on motion and notice to the adverse party, require him to show cause 
why the same shall not be consolidated, and if no sufficient cause be shown 
the same shall be consolidated. [R., § 2980.] 

Effec t of a b a t e m e n t : The sustaining of a 
demurrer to an answer set t ing u p mat te r in 
abatement is not a trial in such sense as to 
prevent a sett ing up of mat te r in bar by way 
of answer : Winetv. Bcrryhill, 55-411. 

The mere filing of an answer sett ing up a 
plea in abatement by reason of defect of par
ties will not war ran t a dismissal of the act ion: 
McCormick v. Blossom, 40-256. 

M u s t b e p l e a d e d : Proof of mat ter tend
ing to abate the action, if objected to, should 
not be received if such mat te r has not been 
pleaded; and held, tha t a l though a champer-
tous contract as to the maintenance of plaint
iff's suit appeared from the evidence, yet, as no 
such fact was pleaded, it was not a ground for 
abating the act ion: Allison v. Chicago & N. 
W. R. Co., 42-274. 

J u d g m e n t : As to form of judgmen t on 
mat t e r in abatement , see § 4058. 

The power of the court to consolidate actions 
has long been exercised in the absence of any 
express statutory direction, and the relief 
which by this section is given to defendant 
wi th reference to actions pending in the same 
court which might have been joined may also 
in a proper case be given to plaintiff: Viele v. 
Germania Ins. Co., 26-9, 46. 

Failure to give notice of the consolidation of 
actions will not render the judgment invalid 
as to so much thereof as might properly have 
been rendered in an action to which defendant 
was properly a party, without consolidation 
being made: Willard v. Calhoun, 70-650. 

Where actions are by consent of parties con
solidated, the two separate actions m a y be 

3942. Lost pleading. 2735. If an original pleading be lost or withheld 
by any one, the court may order a copy thereof to be substituted. [R., § 2982; 
C, '51, § 1760.] 

3943 . Hecords no t to be a l tered . 2736. No record shall be amended 
or impaired by the clerk or other officer of the court, or by any person without 
the order of such court, or of some court of competent authority. [R., § 2984.] 

deemed discontinued, and a new and distinct 
action created, in which is included all of the 
questions presented by t he pleadings in both 
of the former actions, and the power and ju
risdiction of the court wi th reference to this 
new action is the same as though it had been 
brought in the manner in which actions are 
ordinarily ins t i tu ted: Browne v. Hickie, 68-
330. 

Where three separate actions were brought 
against the same defendant joined wi th differ
ent co-defendants in each action, held, tha t 
plaintiff might , after dismissing the action as 
to such co-defendants, have all the actions con
solidated : Harwiek v. Weddington, 73-300. 

[The word " without ," in the second line, is erroneously printed " w i t h " in the Code.] 
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CHAPTER 9. 

OF TEIAL AND JUDGMENT. 

3 9 4 4 . I s s u e s ; l a w a n d fact . 2737. Issues arise in the pleadings, where 
a fact or conclusion of law is maintained by one party and controverted by 
the other. They are of two kinds: 

1. Of law; . 
2. Of fact. [R., § 2993.] 

Issues arising in special proceedings must determined by assigning the proceeding to 
be tried either as an ordinary or equitable whichever class it appropriately belongs t o : 
proceeding, and the mode of trial will be Sisters of Visitation v. Glass, 45-154. 

3 9 4 5 . Of fact . 2738. An issue of fact arises: 
1. Upon a material allegation of fact in the petition denied by the answer; 
2. Upon a material allegation of new matter presented in the answer and 

denied by the reply; 
3. Upon allegations of new matter in the reply, which shall be considered 

as controverted by the opposite party without further pleading. Any other 
issue is one of law. [R., §§ 2991, 2995.] 

[The second subdivision of this section is not consistent with §§ 3871 and 3918, relating to 
reply.] 

ISSUES - •HOW TEIED. 

3 9 4 6 . T r i a l de f ined . 2739. Issues of law must be first tried. At r ia l is 
a judicial examination of the issues in an action whether they be issues of law 
or of fact. [R., §§ 2996-7; C , '51, § 1770.] 

3 9 4 7 . I s s u e s ; h o w t r i e d . 2710. Issues of fact, in an action in an ordi
nary proceeding, must be tried by jury, unless the same is waived. All other 
issues shall be tried by the court, unless a reference thereof is made. [R., 
§2998; C , '51, § 1772.] 

T r i a l b y j u r y : I t is not prejudicial error 
to refuse a ju ry trial where the questions in
volved are such tha t nothing arises for the 
determination of a jury : Brem,er County Bank 
v. Bremer County, 42-394. 

The amount ol damages is to be assessed by 
the jury , and it is improper to order an assess
ment by the clerk: Wiley v. Arnold, 1 G. Gr., 
365. 

An action for divorce being an action in 
equity, the parties have no r ight to a j u ry 
t r ia l : Sherwood v. Shencood, 44-192. 

A n issue of fact in an equitable proceeding 
is to be tried by the court and cannot be sub
mitted to a jury, even as formerly provided 
under Kovision, § 2999, for the purpose of in
forming the conscience of the court. The ref
erence contemplated in this section is not one 
to a .jio-y, but such an one as is provided for in 
§ 4022 et seq. (overruling, in this respect, 
Sherwood v. Sherivood, 44-192, and Howe Ma
chine Co. v. Wooley, 50-549): Hobart v. Ho-
oart, 51-512. 

A par ty may rely as a defense to a contract 
upon mat ter such as fraud in its execution, 
showing that no such contract was entered 
into by the parties, al though he might in 
equity make such fact the ground for a can
cellation of the contract. The interposition 
of such a defense does not raise an equitable 
issue: Carey v. Gunnison, 65-702. 

Where the same action involves issues cog
nizable in equity, and also law issues, either 
par ty is entitled to a jury trial as to the latter, 
and those issues are to be tried first the deter
mination of which will be most likely to dis
pose of the case: Morris v. Merritt, 52-496. 

I t is not error in the court to overrule mo
tion of a party to submit to a jury certain is
sues in an equitable act ion: Shotitz v. Evans, 
40-139. 

The right to trial by j u ry is not inalienable, 
but may be waived or forfeited: Wilkins v. 
Treynor, 14-391. 

I t is immaterial tha t the party complaining 
of the illegality of the j u ry is a municipal cor
poration. Although it may be that such a 
corporation has no constitutional r ight to j tny 
trial, yet the statute does not profess to make 
any special provisions for such cases: Kelsh v. 
Dyersville, 68-137. 

The verdict in a trial by a jury defective as 
to the number will be void unless the defect io 
waived. The mere act of the party in accept
ing the jury will be deemed merely a waiver 
of further objection to individual jurors and 
not a waiver of the objection to number, 
where it appears that the par ty had no knowl
edge of the deficiency in that respect: Cowles 
v. Buckman, 6-161. 

The provision requiring a party to pay a 
j u ry fee, or increasing the j u ry fee, is not un-
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constitutional: Adae v. Zangs, 41-536, 542; 
Little v. McGuire, 43-447; Steele v. Central R. 
of Iowa, 43-109; State v. Verwayne, 44-621. 

In equitable actions triable to the court, a 
reference may be made, even without consent. 
The parties are not entitled, as of right, to a 
trial by j u r y : State v. Orwig, 25-280. 

And as to r ight of tr ial by ju ry , generally, 
see Const., art. 1, § 9, and notes. 

A par ty in default is not entitled to a ju ry 
to assess amount of recovery: See § 4079 and 
notes. 

Waiver of j u ry trial, § 4021. 
Trial to the court wi thout a jury , see § 4070 

and notes. 

3948. Method of trial in ordinary actions; appeal. 2741; 18 G. 
A., ch. 83. All issues of fact in ordinary actions shall be tried upon oral evi
dence taken in open court, except that depositions may be used «as now pro
vided by law; and upon appeal no evidence shall go to the supreme court 
except such as may be necessary to explain any exception taken in the cause; 
and such court shall hear and try the case only on the legal errors so pre
sented. [R., § 2999.] 

To warrant the supreme court in reviewing 
errors of law in the admission or exclusion of 
evidence, the record need not contain all the 
evidence in the case, but need only show the 
purport of the evidence passed upon: Smith v. 
Johnson, 45-308. 

Evidence offered, but rejected, need not be 
t aken to the supreme court on appeal where 
the error assigned is the dismissing of the case 
upon the evidence: State ex rel. v. Chamber-
tin, 74-266. 

The evidence in full is required in law ac
tions only when, as an objection to the judg
ment , it is urged that the verdict is not sup
ported by the testimony. The supreme court 
will pass upon the correctness of instructions 
or rulings as to the admission or rejection of 
testimony when the bill of exceptions contains 
a statement that there was evidence tending 
to prove the facts to which the instructions 
are applicable or states evidence, not neces
sarily in full, about which the question as to 
the admissibility of evidence arises. The is
sues in the case in determining the applica
bility of instructions and the competency and 
relevancy of the evidence are to be deter
mined from the pleadings: Kelleher v. Keokuk, 
60-473. 

In order to determine whether prejudice re
sulted to appellant by reason of the exclusion 
of evidence, not only the questions, but the 
answers, or the facts tha t they would tend to 
establish, should appear in the record. Unless 
prejudice be thus shown, the judgment can
not be disturbed on account ot exclusion of 

evidence: Jenks v. Knott's Mexican Silver Min
ing Co., 58-549. A n d see notes, I I I , b, to 
§ 4424. 

Questions not raised below will not be con
sidered on appeal : See notes, I I I , a, to § 4424. 

Special proceedings (such as probate of wills, 
etc.) are triable in the supreme court upon 
legal errors duly assigned, and not de novo: 
Ross v. McQuiston, 45-145; Sisters of Visita
tion v. Glass, 45-154; Brett v. Myers, 65-274. 

The mode of trial in special proceedings will 
be determined by assigning the proceeding to 
tha t class, legal or equitable, to which it prop
erly belongs: Davis v. Clinton, 55-549. 

If a special proceeding is triable as an ordi
nary action, there is the same r ight to trial 
by ju ry , change of venue, etc., as m ordinary 
proceedings: Whitney v. Atlantic Southern R. 
Co., 53-651. 

The rule is to t ry all causes on oral evi
dence, and, in the supreme court, on excep
tions and errors duly assigned, and if tr ial de 
novo on appeal is desired, tho proper steps to 
secure it mus t be t a k e n : Finch v. Hollmger; 
47-173, 175. 

Under Revision, § 2999, held, t ha t in equity 
actions tried by the second method (as pro
vided in tha t section) the supreme court could 
only consider questions of law properly as
signed, as in actions by ordinary proceedings : 
Snowden v. Snowden, 23-457. 

A trial of a case to a referee does not consti
tu te a trial in open court, nor will a subsequent" 
hearing of the case on exceptions to the report 
of the referee constitute such t r ia l : Hobart v. 
Hobart, 45-501. 

3949. In equitable actions. 2742; 17 G. A., ch. 145; 19 G. A., ch. 35, § 1. 
But in equitable actions, wherein issue of fact is joined, all tho evidence of
fered in the trial shall be taken down in writing, or the court may order the 
evidence, or any part thereof, to be taken in the form of depositions, or either 
party may, at pleasure, take his testimony or any part thereof,-by deposition. 
All the evidence so taken shall be certilied by the judge at any time within 
the time allowed for the appeal of said cause, and be made a part of the rec
ord, and go on appeal to the supreme court, which shall try the cause anew. 

[By 19 G. A., ch. 35, § 2, the provisions of this section as amended are applicable to cases 
pending but not submitted to the supreme cour t ; and it was provided that a certificate pre
viously made within the six months allowed for appeal should be deemed to have been made 
witbin proper time.] 

Cases t r i e d as e q u i t a b l e : Where a pro- the lower court as equitable, it is to be so 
ceeding has been treated wi thout objection in t reated in t he supreme court t Hintrager v. 



1096 CODE OF CIVIL PRACTICE. [CODE, § 2742. 

Sumbargo, 54-604; Batch v. Ashton. 54-123; 
Manchester v. Hoag. 60-649; Fritzler v. Robin
son, 70-500. 

Where ati equitable action and a counter
claim therein were both tried in the court be
low as in equity, held, that on appeal all the 
lbsues would be triable de novo, although the 
lounter-clahn was legal in its na tu re : Taylor 
r. Kier, 54-645. 

Where the issues are equitable it will be 
presumed that the case was tried as an equi
table action, unless the record shows the con
t ra ry : Baldwin v. Davis, 63-231. 

The supremo court regards cases tried in the 
lower couit under the rules governing equi
table actious as belonging to that class, whether 
any question of strictly equitable jurisdiction 
arises or not ; but the fact that the case was 
tried before a court without a jury does not 
show that it was tried as an equitable act ion: 
McCormiek v. Lundburg, 38 N. W. Rep., 409. 

M i s t a k e i n f o r m of p r o c e e d i n g : Where 
a case is tried without objection or exception 
in the court below as a case in chancery, and 
appealed to the supreme court in form to be 
tried de novo, it will be so tried, whether prop
erly triable as an equitable action or no t : Clute 
v. Frasiet; 58-268. 

A party cannot, on appeal, complain tha t 
relief is granted in an action at law which 
could only be given in equity, where the ac
tion, although brought by ordinary proceed
ings, is tried below and upon appeal as an 
equitable action: Graham v. Rooney, 42-567. 

T r i a l d e n o v o i s t h e p r o p e r m e t h o d i n 
e q u i t y : Equity cases tried by the method 
provided by s tatute must on appeal be heard 
de novo. The appellant cannot have the case 
tried in any other manner. I t is the mode of 
trial and not the character of the case and the 
relief sought which determine the method of 
trial on appeal: Blough v. Van Hoorebeke, 
48-40. 

Where a case was on appeal properly triable 
de novo, held, that the court would not refuse 
to t ry it in tha t manner because the at torney, 
by reason of a mistaken belief as to the proper 
method of trial in such an appeal, had not 
embodied all the evidence in the abstract, or 
introduced evidence in the court below which 
he wished to have considered on such appeal : 
Sherwood v. Sherwood, 44-192. 

An equity case will be tried de novo on ap
peal, notwithstanding the special finding of 
the ju ry on the trial below: Cliambers v. 
Ingham, 25-222. 

Where an equitable action is triable de novo 
on appeal, the fact tha t the referee reports the 
facts and conclusions of law separately will 
not give to his findings the effect of a special 
verdict, and the supreme court may still t ry 
the case upon the facts: Cooper v. Skeel, 14-
578. 

The constitution guaranties the r ight of t r ial 
de novo on appeal in an equitable action, and 
a former statutory provision for a lcview of 
divorce and foreclosure cases only upon errors 
assigned was held unconstitutional: Sherwood 
v. Sherwood, 44-192; Howe Machine Co. v. 
Woolly. 50-549. 

Where appellant insists upon a t r ia l de novo, 
and appellee objects, there can be no ground 
of complaint of either par ty where the court 

tries the cause anew and affirms the j udgmen t : 
McClain v. McClain, 57-167. 

I t is competent for the parties, with the con
sent and approval of the court, to waive pro
visions as to the manner of t r ia l : Baker v. 
Jamison, 73-698. 

T r i a l of e q u i t y e a s e o n e r r o r g a s 
s i g n e d : Where it did not appear that the 
steps required by statute, in order to obtain a 
trial de novo on appeal, had been taken, held, 
tha t the case could not be tried in tha t manner, 
but only as a law action upon errors assigned: 
Lynch v. Lynch, 28-326; Mallory v. Luscornbe, 
31-269; Twogood v. Reily, 48-546; Howe Ma
chine C'o. v. Woolly, 50-549. 

Where the necessary steps to secure a trial 
de novo have not been taken, errors of law 
properly assigned may be considered: Jordan 
v. Wimer, 45-65; Lutz v. Kelley, 47-807; Kersh-
man v. Swehla, 62-654. 

I n such a case it will be necessary tha t the 
same steps shall have been taken to preserve 
and present the errors relied upon as must 
be taken in an action at law to secure a hear
ing upon the errors: Buckwalter v. Craig, 24-
215; Krapfel v. Pfiffner, 24-176; Schmeltz v. 
Schmeltz, 52-512. 

Parties have the r ight to prepare and have 
an equity case tried on appeal upon errors as
signed, and may stipulate or agree upon evi
dence introduced and considered in the court 
below for tha t purpose: Hutchinson v. Wells, 
67-430. 

On appeal in an equitable case from a rul
ing upon a motion or demurrer exceptions 
must be taken and errors assigned as in an ac
tion by ordinary proceedings, and the hearing-
will be only upon errors: Powers v. O'Brien 
County, 54-501; Patterson v. Jack, 59-632. 

That exception to a decree is not necessary 
to support an appeal, see notes to § 4038. 

Where in an action in equity judgment is 
rendered on the allegations in the pleading 
and an appeal is taken therefrom, no assign
ment of errors is necessary and the trial in the 
supreme court will be de novo: Ileidlebaugh 
v. Wagner. 72-601. 

L a w c a s e n o t t r i a b l e d e n o v o : Even 
though an action by ordinary proceedings is 
tried on wri t ten evidence, and on appeal to 
the supreme court all the evidence is ta'ken up, 
the case will not be tried de novo, but only 
upon errors : Dove v. Independent School 
Dist, 41-689. 

R e g u l a t i o n s a s t o m e t h o d : Although the 
legislature cannot take away the right of trial 
de novo on appeal in equity cases, yet the man
ner of its exercise m a y be regulated: Rich
ards v. Hintrager, 45-253. 

The right to a trial de novo in equity cases 
on appeal is granted by the constitution only 
where the mode and manner prescribed by 
statute have been followed in the court below 
and the necessary steps taken to obtain such a 
form of trial on appeal: Sisters of Visitation 
v. Glass, 45-154. 

Where a divorce case was not tried in open 
court, as required by statute, but was sent to 
a referee, who reported the evidence with his 
findings to the court, and all the evidence was 
taken to the supreme court on appeal, held, 
tha t as the tr ial in the court below was not in 
the manner prescribed by law,_ the supreme 
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court could not try the case de novo: Hobart 
v. Hobart, 45-501. 

The legislature is not prohibited from pro
viding for the trial of chancery causes in the 
supreme court upon questions of law certified 
by the court below. The provision prohibit
ing appeals in cases where the amount in con
troversy does not exceed one hundred dollars, 
except upon questions of law duly certified, 
is not unconstitutional as prohibiting a trial 
de novo: Andrews v. Burdick, 62-714. 

The rule is to try all cases on oral evidence 
in the lower court, and in the supreme court 
on exceptions and errors duly assigned, and if 
trial de novo on appeal is desired the proper 
steps to secure it must be taken: Finch v. Hoi-
linger, 47-173. 

Change in s t a tu te applicable to ac t ions 
pend ing : A change in the statute as to the 
method of trying equitable actions is appli
cable to a case commenced before the passage 
of the act which comes on for trial after the 
act has taken effect: Bailey v. Malvin, 53-371. 

A change in provisions as to the certificate 
of the judge, required to show that the evi
dence was all reduced to writing, held appli
cable to actions pending but not tried: Cornell 
v. Cornell, 54-366. 

Where an equitable action was sent back on 
appeal for a now trial with permission to the 
parties to replead, and a trial was had after a 
change in the statute as to such method of 
trial, held, that the method of securing trial 
de novo on appeal was to be determined by the 
statute in force at the time of the second trial: 
Cross v. Burlington & S. W. R. Co., 58-62. 

W r i t t e n evidence: Where an order has 
been made for trial in an equitable action upon 
written evidence oral evidence is not admis
sible : Sexton v. Henderson. 47-131; Harlan v. 
Porter, 50-446. 

Taking down in wr i t i ng : The taking of 
the testimony in short-hand, no transcript 
thereof being filed, is not a taking down " in 
writing:" Godfrey v. McKean, 54-127. 

If the court orders the evidence taken down 
in short-hand, and the evidence is so taken and 
properly certified at the time, and it is after
wards transcribed, this is a sufficient taking 
down in writing. It is not necessary that the 
translation or transcript be made at the time 
of the trial: Ross v. Loomis, 64-432; Howe v. 
Jones, 66-156. 

A case cannot be tried de novo on appeal 
unless the evidence be certified by the judge. 
It is not sufficient that the evidence be taken 
in short-hand and the notes preserved: Cars-
kaddon v. Barilett, 63-180. 

But if the evidence is taken down in short
hand by order of the court, and the notes are 
afterwards transcribed by the reporter and 
certified by him and filed, such transcript will 
be deemed written evidence; but this tran
script must be filed within the six months al
lowed for making the judge's certificate. If 
the judge's certificate has been made in proper 
form m connection with the original notes as 
filed, it may be regarded as so connected with 
the transcript when made as to constitute, 
with the reporter's certificate, a sufficient cer
tificate of the evidence; but the certificate is 
not to be deemed complete until the transcript 
is made and certified by the reporter. This 

rule would, perhaps, have no application in a 
case tried by ordinary proceedings: Merrill v. 
Bowe, 69-653. 

Where the short-hand reporter's notes are 
filed, but are not extended or certified to by 
the reporter until after the expiration of six 
months from the trial, the case cannot be tried 
anew upon appeal, although the judge within 
the six months attaches his signature to the 
notes, to the effect that they contain all the 
evidence offered or introduced: Wise v. Usry, 
72-74. 

The translation of the short-hand notes is re
quired to be filed within six months from the 
rendition of the decree: Arts v. Culberlson, 
73-13. 

The burden is upon appellant to show that 
the transcript of the short-hand notes was 
properly certified within six months after the 
entry of judgment: Moody v. Edwards, 72-
456. 

Short-hand notes of the evidence taken on 
the trial and certified by the judge at its close, 
when followed by the filing of the transcript 
of the same, is a sufficient taking down of the 
evidence in writing: Goetz v. Stutsman, 73-
693. 

Where the short-hand notes of the evidence 
are certified to by the judge as containing all 
the evidence introduced and offered, together 
with all the objections and exceptions of the 
parties, and ordered filed and made a part of 
the record, and are so filed, and afterwards 
the translation of the notes by the short-hand 
reporter and his certificate thereto that such 
translation is full, true and complete, is filed 
within proper time, the evidence is sufficiently 
preserved to entitle the parties to trial anew 
on appeal: Adams County v. Graves, 36 N. W. 
Rep., 889. 

It is no objection to the trial of a case de 
novo that the evidence was not taken down 
and certified by the official reporter where it 
is tried upon written evidence: Gaiety v. Kniss, 
64-537. 

Depos i t ions : The granting of an order that 
an equity case be tried upon depositions rests 
in the exercise of the sound discretion of the 
court, and it will be presumed on appeal that 
such discretion has been properly exercised. 
The fact that the party making application 
has failed to avail himself of the opportunity 
to take depositions given by an order at a for
mer term may be sufficient ground for refus
ing the subsequent application for such order: 
Mills County Nat. Bank v. Perry, 72-15. 

Tr ia l t e r m : When an order is made to 
take the evidence in the form of depositions 
the cause is necessarily continued, and the 
appearance term is not the trial term, even in 
actions for foreclosure, divorce, etc.; but if 
the evidence is ordered to be taken down in 
writing there need be no continuance unless 
for cause, and the appearance term is the trial 
term for those classes of equitable actions: 
Holbrook v. Fahey, 51-406. 

Where one party demands a trial the court 
should not continue the cause for the purpose 
of taking depositions without making an order 
for trial of the cause upon depositions: Ell-
wood v. Price, 73-84. 

Question as to admissibility of evi
dence: On the trial of an equitable action 
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de novo on appeal, questions as to competency 
of testimony, admissibility of depositions, etc., 
come up as original questions upon the objec
tions made in the court below, and upon their 
decision the testimony is considered or re
jected, as the case may be. If found compe
tent and admissible the testimony is consid
ered, al though it was excluded in the court 
below, but the decision is not thereby reversed, 
unless the consideration of such testimony 
makes a different conclusion necessary: 
Blough v. Van Hoorebeke, 48-40. 

Error in the admission of evidence in an 
equity case triable de novo on appeal does not 
constitute a ground of reversal: Hasner v. 
Patterson, 70-681. 

Immater ia l evidence will be disregarded, 
whether objected to on the trial below or not : 
Cook v. Smith, 50-700. 

Upon trial of an equitable action de novo, 
the supreme court passes upon the sufficiency 
of the evidence properly admitted, and need 
not consider the objections to the admissibility 
of evidence made in the court below: Hanks 
v. Van Garder, 59-179. 

The fact that evidence has been erroneously 
admit ted in the lower court in such a case will 
not render a reversal necessary, but such evi
dence will be disregarded, and the final deter
mination of the case will be made upon evi
dence properly received: Van Bogart v. Van 
Bogart, 46-359; Putney v. O'Brien, 53-117. 

If, however, testimony which is properly 
admissible, but is rejected by the lower court, 
is not a part of the record, the determination 
tha t there was error in the action of the lower 
court in excluding it would render it necessary 
to reverse the judgment and remand the cause. 
The proper practice in such cases is to permit 
all testimony to which objections are sustained 
to be made part of the record, so tha t if held 
admissible by the supreme court it may be 
considered upon the trial in that court : Blough 
v. Van Hoorebeke, 48-40. 

As the provisions of this section can be com
plied wi th and the full benefit of a trial de 
novo be secured only by causing all the evi
dence offered to be writ ten down, if questions 
asked are not permitted to be answered, and 
thus made pai t of the record, the defeated 
par ty must be allowed to have a review of 
such questions upon error. Otherwise he 
would be denied the benefit of an appeal: 
Clinton Lumber Co. v. Mitchell, 61-132. 

Where in the trial of an equitable action 
a deposition was erroneously stricken from 
the files, held, tha t the supreme court would 
not t ry the case de novo, considering such 
deposition, but would remand the case for a 
new trial, in order that the opposing party 
might have an opportunity to introduce fur
ther evidence on his pa r t : Sweet v. Brown, 
61-669. 

The supreme court will reverse a decree of 
the lower court where it is apparent upon the 
record that there is not sufficient evidence to 
sustain i t ; but if the record entry recites that 
there was other evidence, which would be suf
ficient, and which may have been lost, the 
case will be remanded for a re t r ia l : Webster 
County v. Taylor, 19-117. 

I t being the practice in t he trial of equity 
cases in the trial courts to admit evidence of

fered, without ruling as to its admissibility, a 
party who, by cross-examining a witness, calls 
out the same evidence which he has objected 
to in chief, will not be deemed to have waived 
his objection: Donnell v. Braden, 70-551. 

W h a t q u e s t i o n s c o n s i d e r e d : Where a 
case is tried de novo, all questions may be pre

sen ted in the supreme court which legiti
mately arise on the record, whether they were 
urged or relied on in a rgument in the lower 
court or not : Seymour v. Shea, 62-708. 

Alleged errors in interlocutory proceedings 
will not be considered, but the supreme court 
will t ry the case on its meri ts : Haekworth v. 
Zollars, 30-433; State v. Orwig, 27-528. 

W h a t m u s t a p p e a r o f r e c o r d t o w a r 
r a n t tr ia l d e n o v o : A n equity cause cannot 
be tried de novo in the supreme court unless 
the testimony is all embodied in the record: 
Krapfel v. Pfiffner, 24-176; Maxwell v. Lundy, 
19-576. 

Where it does not appear from recitals in 
tho decree or from a certificate of the judge or 
clerk that the evidence is all before the su
preme court, the case will not be tried de novo: 
Van Orman v. Spafford, 16-186; Anderson v. 
Easton, 16-56; Kellogg v. Kelsey, 16-388; Win-
slow v. Turner, 20-294; Pickett v. Hawes, 20-
335; Wetherellv. Goodrich, 22-583. 

If the evidence is not all in the record the 
same presumption obtains as to the correct
ness of the judgment of the court below as in 
an ordinary act ion: State v. Orwig, 27-528; 
Garner v. Pomroy, 11-149. 

Where the record did not show the evidence 
upon which findings of fact by a referee were 
based, held, tha t the supremo court could not 
t ry the case de novo: Lillie v. Skinner, 46-
329. 

The testimony and not simply the facts 
found by the court should be set out in the 
record: Robb v. Dougherty, 14-379. 

Where the record contained a stipulation as 
to certain facts, but no statement that the 
cause was tried upon such stipulation, held, 
t ha t the cause could not be tried de novo: Da
venport v. Ells, 22-296. 

"Where the bill of exceptions referred to ex
hibits which did not appear of record, so that 
it was apparent that the evidence was not all 
before the court on appeal, held, tha t the de
cree below would not be disturbed: Cook v. 
Woodbury County, 13-21. 

The court cannot t ry a case de novo where 
h has before it the oral evidence taken down 
in writing, but not the documentary evidence: 
Howe v. Jones, 66-156. 

Where the record showed that certain facts 
were proved without setting forth the evidence 
by which such proof was made, held, that the 
supreme court would not refuse to try the case 
de novo because of the omission of such evi
dence when no objection appeared to have 
been made to its sufficiency at the trial, but 
tha t if it affirmatively appeared tha t the rec
ord did not contain all the facts proved or all 
the evidence submitted to the lower court, its 
action would not be reviewed: Pickett v. 
Hawes, 20-335. 

If it should appear from an inspection of the 
record that some item of the evidence irrele
van t to some issue in t he case, or entirely im
material, was omitted from it, the court would 
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not on account of such omission refuse to t ry 
the case anew. But to warrant the court, 
however, in so t rying the cause, the irrele
vancy or immateriality of the omitted testi
mony must be clearly made to appear from 
the evidence: Palo Alto County v, Harrison, 
68-81. 

Appellee cannot object to a trial de novo 
j n the ground tha t the record does not con
tain evidence admitted against his objection 
but not contained in the abstract ; it must be 
presumed that as to him the admission would 
strengthen rather than weaken appellant 's 
cause : Clinton Lumber Co. v. Mitchell, 6 1 -
132. 

W h a t t h e a b s t r a c t m u s t s h o w : To enti
tle the party appealing to a trial de novo in an 
equitable action, it should appear fiom the 
statements of his abstract, which will be 
deemed true if not controverted, tha t the evi
dence is all before the cour t : Britton v. Cen
tral R. Co., 39-390. 

The court cannot consider a case triable de 
uovo where the abstract does not purport to 
contain all the evidence: Britt v. Case, 58-757. 

I t must appear from the abstract not only 
tha t all the evidence was made of record on 
the trial below, but tha t all the evidence is 
substantially embodied in the abstract : Greer 
v. Dickey, 53-755. 

The abstract must purport to contain all the 
evidence: Goodykoonts v. Ringland, 52-782. 

When a trial anew is desired it is essential 
tha t the evidence introduced in the district 
court should be set out in the abstract, and 
upon proper application made to the court it 
must be assumed that such evidence in all 
cases can be procured or supplied: Shear v. 
Brinkman, 72-698. 

It the action is triable on appeal de novo, 
and the abstract does not purport to be an ab
stract of all the evidence, the court will not 
t ry the case, but will simply affirm the decree: 
Overholt v. Esmay, 54-748; Wilson v. Blair, 
55-745. 

Or the appeal may in such case be dismissed 
on motion: Green v. Ronen. 59-83. 

The abstract must contain the s ta tement 
tha t it embraces all the evidence offered or 
introduced on the trial below: Polk County 
v. Nelson, 75-648. 

Where the case was equitable in nature , and 
the abstract purported to contain all the evi
dence, and recited that such evidence wa i by 
order of the court taken down in wri t ing and 
filed with the clerk, and made part of the 
record, held, tha t there appeared a sufficient 
compliance with the s tatute to entitle appel
lant to trial de novo on appeal: Stoddard v. 
Hardwick, 46-160. 

M e t h o d of m a k i n g e v i d e n c e a p p e a r of 
r e c o r d : There are but three modes by which 
the supreme court can know tha t all the evi
dence introduced below is in the record: 1st. 
By bill of exceptions stating tha t fact. 2d. By 
certificate of the judge as contemplated in 
this section; and, 3d, by certificate of the 
judge, agreement of parties, or certificate of 
the clerk, as provided in •§ 4414: Flesher v. 
Groves, 48-700. 

J u d g e ' s c e r t i f i c a t e ; t i m e for m a k i n g : 
The certificate of the evidence by the judge 
must be made during the t ime allowed for ap-
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peal (six months): Mitchell v. Laub, 59-36; 
Page County v. American Emigrant Co., 6 1 -
246; Marshalltown v. Forney, 61-578; Preston 
v. Hale. 65-409; Hartnett v. Sioux City, 66-
253; Wisconsin, I. & N. R. Co. v. Braham, 
71-484. 

Where it does not appear at what t ime t he 
certificate of the evidence is made by the 
judge the cause cannot be heard de noicr. I t 
should be made to appear affirmatively tha t 
the certificate was signed within the t ime 
fixed by s ta tute , and it cannot be presumed 
tha t it was so signed : Russell v. Johnston, 67-
279; Mitchell v. Laub, 59-36. 

Objection to the giving of a certificate after 
the t ime for appeal has expired is not waived 
by a stipulation, entered into by the parties be
fore the expiration of the t ime for perfecting 
appeal, tha t the case shall be hoard at a partic
ular teftn of tho supreme cour t : Hartnett v. 
Sioux City, 68-253. 

Evidence certified at such t ime as is provided 
for under the section as amended, a l though 
before the passage of such amendment , m a y 
be considered in an appeal submitted after the 
taking effect of the ac t : Starr v. Case, 59-
491. 

The judge may certify to the record within 
the proper t ime, even though it be after t he 
appeal is t a k e n : Goff v. Hawkeye Pump, etc., 
Co., 62-691. 

Where the certificate of the clerk as to the 
evidence is sufficient to enable the court to t ry 
the case de novo (under § 4414), the provisions 
as to the t ime the judge's certificate shall be 
made are not applicable: Cross v. Burlington 
&S. W. R. Co., 58-62. 

After the t ime has expired within which a 
certificate of the evidence is required to be 
made, the judge has no power or jurisdiction 
to amend or alter it, and it may be shown in 
the supreme court by evidence outside of the 
record, as, for instance, by a certificate or 
affidavit of the judge, that interlineations ap
pearing in the judge 's certificate were made 
by him after the t ime for making the certifi
cate had expired: Lewis v. Markle, 71-652. 

iviietuei t he court has power al ter six 
months have expired to correct clerical errors 
in the certificate, quaere: Runge v. Hahn, 75-
733. 

Sufficiency of judge ' s certificate: A 
certificate not at tached to any evidence, bu t 
merely showing the names of the witnesses, 
and the side upon which they were introduced 
respectively, wi thout referring to any testi
mony as taken in writing, held insufficient: 
Alexander v. McGrew, 57-287. 

In a particular _-ase, held, t ha t the certificate, 
a l though not at tached to the evidence, identi
fied the different ins t ruments of evidence 
wi th as much certainty as was possible under 
the circumstances, and was sufficient in tha t 
respect: Palo Alto County v. Harrison, 68-81. 

"Where, upon a trial of an issue as to one de
fendant, he introduced the same evidence tha t 
was introduced on the hearing of the case as 
to another defendant, held, t ha t it was suffi
cient tha t the certificate of the judge appeared 
as to the evidence introduced on the first issue, 
and it need not be certified again as evidence 
introduced on the second t r i a l : -<3£fna L, Ins. 
Co. v. Bishop, 69-645. 
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The certificate of the judge, when it prop
erly identifies the evidence, has the effect to 
make it part of the record. I t is not essential 
tha t it contains an express declaration or order 
to tha t effect, but it must sufficiently identify 
the different items of evidence, and cannot in 
this respect be supplemented by the certificate 
of the clerk. And held, tha t a recital in the 
certificate that the cause was submitted upon 
packages of depositions filed upon a certain 
date did not sufficiently identify the evidence: 
Range v. Hahn, 75-733. 

C e r t i f i c a t e b y t n e j u d g e t r y i n g t h e 
c a s e : Where the trial is had before the judge 
of another district holding court by exchange, 
the judge trying the case can give the certifi
cate within the time provided by statute, 
al though he has left the district where the 
trial was held: Howe v. Jones, 66-156. 

W h a t c e r t i f i c a t e m u s t s h o w : To'secure 
a trial de novo in the supreme court in an 
equitable action it is necessary that the certifi
cate of the judge show that all the evidence 
offered upon tho trial is before the court. The 
certificate tha t the evidence preset ved is all 
the evidence which was introduced is not suf
ficient: Taylor v. Kiev, 54-645; Groneweg v. 
Barnum, 70-763; Polk v. Sturgeon, 71-395. 

So held as to a certificate showing that the 
record contained all the evidence used on the 
t r i a l : Hart v. Jackson, 57-75. 

So held, also, as to a certificate that the 
record contained all the evidence "adduced ," 
it further appearing i rom the record itsell tha t 
in several instances evidence was offered and 
excluded which was not made part of the 
record: Tutile v. Story County, 56-316. 

A certificate that the transcript contains all 
the evidence, together wi th the objections of 
the parties, etc., is not sufficient to enable the 

A certificate tha t the evidence certified was 
all tha t was "offered, adduced and intro
duced," held sufficient: Marshalltown v. For
ney, 61-578. 

So held, also, as to a certificate that the evi
dence certified " is all the evidence offered Vj 
said trial, as well as the evidence introduced 
and admitted and used in the t r i a l : " Wood v. 
Wood, 61-256. 

A certificate tha t the evidence certified was 
" all the evidence submitted in said cause," 
held sufficient: Miller v. Wolf, 63-233. 

C e r t i f i c a t e of r e f e r e e : Where a judgment 
is rendered upon a reieree's report it is not 
sufficient that the evidence is certified by the 
referee, but it must be certified by the j u d g e : 
Porter v. Everett, 66-278. 

A g r e e m e n t of p a r t i e s : If by the agree
ment of the parties the facts are reduced to a 
statement in writing, such statement takes the 
place of depositions or of oral testimony re
duced to writ ing and becomes the evidence in 
the case, and upon such evidence the case 
may be tried de novo on appeal: Williams v. 
Wells, 62-740. 

T h e c e r t i f i c a t e of t h e c l e r k tha t the 
transcript contains all the evidence on file 
does not sufficiently show tha t the evidence 
thus certified was all tha t was used in the 
court below: Grant v. Grant, 46-478; Daven
port v. Ells, 22-296. 

Where it appears tha t the evidence on the 
trial of an equitable action consists wholly ot 
depositions and papers on file, the certificate 
of the clerk to such evidence is sufficient to 
authorize the supreme court to entertain the 
appeal. The rule requiring the certificate of 
the judge to be made during the term has no 
application to such certificate of the clerk: 
Cross v. Burlington & S. W. R. Co., 58-62. 

supreme court to t ry the case anew : Lewis v. 
Markle, 71-652. 

3 9 5 0 . F i n d i n g o f facts . 2713. In all ' trials of fact by the court, other 
than those contemplated in the preceding section, the court shall, if either 
party request it, give its decision in writing, stating, separately, the facts found 
and the legal conclusion founded thereon; and the whole decision shall be a 
part of the record, and the finding shall have the effect of a special verdict. 
[JR., §3088; C , '51, §1793.] 

T h e f i n d i n g : The court is to find the facts, 
and not the evidence of the facts: Myers v. 
Smith, 15-181. And such facts should be 
stated with the same certainty and definite-
ness tha t would be required in a pleading: 
Van Riper v. Baker, 44-450. 

Where the findings of fact are so indefinite 
tha t judgment cannot properly be rendered 
thereon, the judgment will be set aside: Kelly 
v. Burns, 36-507. 

H e q u e s t : The court may upon its own mo
tion make such a finding of facts: Jennings v. 
Jennings, 56-288. 

If a finding is made by the court it may be 
presumed on appeal that it was done in pur
suance of a request of one of the parties, in 
t he absence of anything to the contrary in the 
record: McCue v. Wapello County, 56-698; 
Corner v. Gaston, 10-512. 

A finding of facts cannot be required where 
there is no competent evidence before the 
court upon which such a finding could be 
made: Golden v. Newbrand, 52-59. 

Where a party asked findings of fact and 
the court directed him to present the points on 
which he wished findings to be made, and he 
did so without objection, held, tha t he had no 
ground of complaint on appeal : Olson v. Mar
tin, 38-346. 

Also held, in such case, that the par ty could 
not complain because the findings were not in 
the form required by law or did not present 
conclusions of l a w : Ibid. 

Where a decision m writ ing is not requested 
the final judgment is the only finding neces
sary to be made by the cour t : Gallinger v. 
Vale, 6-387. 

The neglect of the court to find upon any 
particular fact involved upon which no find
ing is asked will not be error, even though the 
court does find specially upon some other facts 
in controversy: Ruble v. Atkins, 39-694. 

Ef fec t : The special finding of facts by the 
court, like the special verdict of the j u r y , 
when entered of record becomes part of the 
judgment entry, and takes the place of a bill 
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of exceptions for all questions of law legiti
mately deducible from the same: Corner v. 
Gaston, 10-512. 

M e t h o d of t r i a l to the court, see § 4070 
and notes. 

P r e s u m p t i o n i n f a v o r of o n a p p e a l : 
The finding of facts by the lower court m a 
trial before it has the same presumption in its 
favor in the supreme court upon appeal as 
are entertained in favor of the verdict of a 
j u r y : State v. Haskell, 20-276: Malloryv. Lus-
combe, 31-269; Hambell o. O'Neal, 39-562; 
Clark v. Reynolds, 46-674: Doi>e v. Independ
ent School Dist., 41-689 

In all actions or special proceedings not 
triable de novo on appeal, the finding of the 
lower court upon questions of fact stands as 
the verdict of a jury, and will not be disturbed 
on appeal unless clearly unsupported by the 
evidence. Hamilton v. Iowa City Nat. Bank, 
40-307; Sisters of Visdationv. Glass, 45-154; 
Knox v. Hanlon, 48-252; Smith v. Walker, 49-
289; In re Will of Donnelly, 68-126; Gold
smith v. Wilson, 68-685; Brainard v. Van 
Kuran, 22-261. 

The findings of fact by the court must be 
clearly and manifestly unsustained by the 
evidence to justify the appellate court in 
granting a new trial on this ground: Berryhill 
v. Jones, 35-335: Fonts v. Pierce, 64-71. 

To authorize a reversal in such case there 
must be such want of testimony in support of 
the findings of the lower court as to raise the 
presumption tha t the finding is not the unprej
udiced and honest exercise of the disci et ion 
of the cour t : Vogel v. Wadsworth, 48-28; 
Root v. Gay, 64-399; Woodman v. Dutton, 57-
442; Ross v. McQuislon, 45-145; Gibson v. 
Fisher, 68-29. 

C o n f l i c t i n g e v i d e n c e : A finding of facts 
by the low er court will not be disturbed on 
account of insufficiency of the evidence to sup
port it, where the evidence is conflicting: Har
ris v. Heackman, 62-411; In re Railsback's 
Heirs, 54-459; Hallam v. Haywood, 21-398; 
Mclnlosh v. Livingston, 41-2i9; Watkins v. 
Swiggett, 41-684; Perry v. Cottmgham, 63-41. 

Unless it appears that a finding of facts by 
the court below is so manifestly against the 
evidence as to demand a reversal, the supreme 
court will not interfere with such finding, 
although if t rying the case for itself it might 
have reached a different conclusion: Will
iams v. Brown, 45-102; Starker v. Luse, 33-
595. 

I t is only when the finding of facts by the 

lower court is clearly and manifestly in con
flict wi th the evidence tha t the appellate cour t 
is warranted in interfering therewi th : Ruble 
v. Atkins. 39-694; Pearson v. Mint urn, 18-36; 
Goldsmith v. Boersch, 28-351. 

The supreme court will not, in a l aw case, 
reverse the judgment of the court below based 
unon a finding of facts, if there is any evidence 
upon which such finding can be sus ta ined: 
Leighion v. Orr, 44-679. 

It is only where the finding evinces passion 
or prejudice, and eanndt be supported u n d e r 
any reasonable view which may be taken of 
the evidence, tha t it should be set aside on ap
peal : Van Steenburg v. Mtlford Water Power 
Improvement Co., 64-711. 

The question before the court on appeal, 
where there has been a finding of facts in a 
law action, is not whether the finding is sus
tained by the evidence, but whether there was 
evidence tending to support such finding: 
Altman v. Farrington, 45-620. 

W h e n the evidence submitted to t he cour t 
below leaves a question of fact in doubt t h e 
supreme court will not reverse the f inding: 
Welter v. Hawes, 19-443. 

Wiien t he finding of t he court below is no t 
sustained by the testimony a new tr ial will 
be awarded : Keokuk County v. Alexander, 2 1 -
377. 

Where no finding of facts is made the su
preme court can on appeal determine whether 
the testimony is sufficient to support a con
clusion of fact which would in law author ize 
the judgmen t rendered: Vogel v. Wadsworth, 
48-28. 

F i n d i n g n o t c o n c l u s i v e i f j u d g m e n t 
t h e r e o n r e v e r s e d : Where final j udgmen t is 
rendered in favor of a defendant he cannot 
appeal from a finding of facts which is against 
him. But if defendant has properly objected 
to the correctness of such finding, it is not 
proper, in case of a reversal on plaintiff's ap
peal, to render judgment against defendant 
thereon without opportunity for a new t r i a l : 
Boyce v. Wabash R. Co., 63-70. 

C o n c l u s i o n o f l a w : A finding by the lower 
court, which is merely a conclusion of l aw 
from the facts, there being no dispute or con
troversy as to the facts themselves, is review
able on appeal, and is not conclusive in t h e 
same sense that a finding of fact i s : North
western Coal Co. v. Bowman, 69-150. 

As to wha t is necessary to secure a review-
in the supreme court of a case tried by the 
court , see § 4399. 

3951. Tr ia l t e r m . 2741. Except where otherwise provided, causes shall 
be tried at the first term after legal and timely service has been made. [JR., 
§ 3007; 0., '51, § 1762; 13 G. A., ch. 167, § 20.] 

3952. I n e q u i t a b l e ac t ions . 2715. The appearance term shall not be 
the trial term for equitable actions, except those brought for divorce, to fore
close mortgages and other instruments of writing whereby a lien or charge on 
property is created, or to enforce mechanics' liens. [R., § 2856; 13 G. A., ch. 
167, § 17.] 

Where the court, in an action triable by 
equitable proceedings, orders the evidence 
taken down in the form of depositions, the 
appearance te rm cannot be the trial t e r m ; but 
it no such order is made and the court directs 
the evidence to be taken down in wri t ing a t 

the trial , then the appearance t e rm is t he t r ia l 
t e rm in such equitable actions as are specified 
by this section, to wit, divorce, foreclosure of 
mortgage or other lien, and enforcement of 
mechanic 's l ien: Holbrook v. Fahey, 51-406. 

If a t the first t e rm the court orders t he testis 
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mony in an equitable action, such as that for 
foreclosure of a mortgage, to be taken by dep
osition, and either par ty elects to take his 
testimony in tha t form, the trial of the case 
must of necessity be continued to give an 
opportunity for the taking of depositions. 
Trie court exercises its discretion as to 
whether it will order the testimony taken in 
this form; and if it refuses to do so, and the 
par ty requesting such action does not elect to 
have his testimony taken in that manner, he 
cannot complain of the refusal to grant a con
t inuance to t he next t e rm: Lombard v. Thorp, 
70-220. 

As to the provisions in relation to the trial 
te rm in actions of divorce, foreclosure, etc., 
see Sherwood v. Sherwood, 44-192; Palmer v. 
Call, 4 Dillon, 566. 

As to the effect upon this, and the preceding 
section, of the substitute for § 2742, see notes 
to tha t section. 

The fact that the first term is not the trial 
te rm for a cause does not make it improper to 
render judgment at tha t term by default in 
the absence of any motion or claim by defend
ant for a continuance: Duncan V. Hobart, 8-
337; Holt v. Smith, 9-373. 

3 9 5 3 . S e p a r a t e t r i a l s . 2746. The court may, in its discretion, allow 
separate trials between the plaintiff and any defendant, or of any cause of 
action united with others, or of any issue in an action; and such separate trials 
may be had at the same or different terms of the court, as circumstances may 
require. [JR., §§ 3021-5; C , '51, § 1768.] 

The granting of separate trials is discretion- error in the court to refuse to grant separate 
trials upon the two counts : Childs v. Dobbins, 
61-109. 

Where a motion for separate trials is over
ruled by the court below in the exercise of its 
discretion, the supreme court should require a 
very strong showing before holding such dis
cretion to have been improperly exercised: 
Forshee v. Abrams, 2-571. 

Where separate trials are granted, a trial as 
to one defendant is not an adjudication as to 
the other: Eikenberry v. Edwards, 71-82. 

ary with the court : Kilbourne v. Jennings, 
40-473. 

And where a husband and wife brought 
joint action for slander, held, tha t it was not 
error to allow the plaintiffs to sever their 
causes of action: Blades v. Walker, 80-266. 

Where a plaintiff seeking to recover a sum 
of money based his right in the first count of 
his petition upon the ground of his minority 
at the time of making the contract, and in 
the second count upon the ground of fraud
ulent representations, held, tha t it was not 

3 9 5 4 . C a l e n d a r . 2717. The clerk shall keep a calendar distinguishing, 
first, criminal causes, and next, civil causes, and arranging each in the order 
of their commencement, and shall, under the direction of the court or judge, 
apportion the same to as many days as is believed necessary, and, at the re
quest of any party to a cause, or his attorne\ r, shall issue subpoenas accordingly. 
The clerk shall furnish the court and the bar with a sufficient number of 
printed copies of the calendar. [R., § 3005; 0., '51, §§ 1761-2.] 

A bar-docket printed in pursuance of the has been made, make a re-apportionment, and 
provisions of this section is no part of the offi- if the party is not taken by surprise, or thus pre-
cial records of the cour t : Gifford v. Cole, 57- vented from obtaining his testimony, he will 
272. have no ground of objection: Elliott v. Cad-

The court may, after an assignment of causes ivallader, 14-67. 

CONTINUANCES. 

3 9 5 5 . A p p l i c a t i o n for . 2748. When time is asked for making applica
tion for continuance, the cause shall not lose its place on the calendar, or it 
may be continued at the option of the other party, and at the cost of the 
party applying therefor; for which cost, judgment may at once be entered by 
the clerk unless the contrary be agreed between the parties. [R., § 3008; C , 
'51, § 1764.] 

3 9 5 6 . C a u s e for . 2749. A continuance shall not be granted for any cause 
growing out of the fault or negligence of the party applying therefor; subject 
to this rule, it may be allowed for any cause which satisfies the court that sub
stantial justice will thereby be more nearly obtained. [R., § 3009; C , '51, 
§ 1765.] 

I n c r i m i n a l e a s e s : The provisions of these 
sections are apolioable in criminal cases: See 
§ 5804. 

P a r t y n o t a t f a u l t : A continuance should 
not be granted for a cause growing- out of the 
fault of a p a r t y : Connor v. Oriffin, 27-248. 

A continuance on the ground of the absence 
of a witness should not be granted to defend
ant in default, who offers no defense, nor 
when the residence of the witness is not given, 
and diligence in ascertaining it is not shown: 
James v. Arbuckle, 8-272. 



CODE, § 2749.] TRIAL AND JUDGMENT. 1103 

D i l i g e n c e r e q u i r e d : Application for con
tinuance, based upon absence of papers which 
have been taken from the court by the at torney 
of the party asking the continuance, may prop
erly be refused: Wright v. Clark, 2 G. Gr., 86. 

The party seeking a continuance on the 
ground of the absence of a witness must show 
that he has availed himself of the means given 
by the statute to procure the attendance of 
such witness, or to obtain his deposition: State 
v. Cross, 12-66. 

The fact that a witness examined before the 
grand jury, and whose name is indorsed upon 
the indictment, is subpoenaed by the prosecu
tion but does not appear, cannot be made the 
basis of a motion by defendant for continu
ance, after the ju ry is sworn, upon the ground 
that he is a material witness for defendant. If 
his attendance on behalf of defendant is de
sired he should be subpoenaed by defendant 
and steps taken to ascertain whether he will 
be present: State v. Hayden, 45-11. 

Where defendant was a resident of Cali
fornia, and his attorney had been for more 
than two months in communication wi th him, 
but it did not appear that he had taken any 
steps to secure the testimony of his client, 
held, that there was not sufficient showing of 
diligence to entitle defendant to a continuance 
for the purpose of having his testimony t a k e n : 
Argoll v. Pugh, 56-308. 

Absence of a witness held not sufficient 
ground tor a continuance where the deposition 
of the witness could have been taken : Bell v. 
Chicago, B. & Q. R. Co., 61-321. 

A party must show, not only that he made 
proper efforts to obtain the desired evidence 
after he knew that it might be obtained, but 
also that he used due diligence in discovering 
i t : State v. Bell, 49-440. 

An affidavit in a particular case held insuffi
cient, in that it did not show tha t the witness' 
absence was unknown until so near the t e rm 
tha t his deposition could not be taken : Wid-
ner v. Hunt, 4-355. 

A party is held to greater diligence in pro
curing the deposition of a non-resident than 
that of a resident witness: Peck v. Parchen, 
52-46: 

Where a commission issued in December to 
take the deposition of a witness, and was not 
returned before trial in the following June , 
held, tha t sufficient diligence was not shown: 
Cole v. Strafford, 12-845. 

It is not required of a party, in the exercise 
of proper diligence, that he have witnessess in 
attendance from a distance to meet a claim 
not yet made in the pleadings, al though he 
may have noticed tha t such claim will be 
made : Sapp v. Aiken, 68-699. 

The supreme court would be slow to disturb 
an order of continuance made upon applica
tion of the prosecution after the failure of the 
jury to agree in a criminal prosecution sub
mitted to them, where the ground for asking-
such continuance is that witnesses for the 
prosecution have been allowed to depart from 
the court before the conclusion of the tr ial and 
cannot be secured befoie the next t e r m : Stale 
v. Miller. 65-60. 

A party is not entitled to a continuance for 
the purpose of taking testimony where the 
action has been so long pending and tho neces

sity of the testimony has been apparent for 
such length of t ime tha t it is negligence on 
his part not to have piocured his tes t imony 
sooner: Greither v. Alexander, 15-470. 

A par ty cannot have a continuance on ac
count of the absence of a witness where i t does 
not appear that proper steps were t aken to se
cure his at tendance or tha t the par ty had any 
reason to believe that the witness would re
main within the reach of a subpoena dur ing 
the t e r m : Fiske v. Bei ryhill, 10-203. 

As to whether sufficient diligence was used 
under particular circumstances, see Fiske v. 
Berryhill, 10-203; State v. Scott, 44-93; State 
v. Spurbeck, 44-667; State v. Dakiu, 52-395; 
Brandt v. McDoioell, 52-230; Kimball v. 
Bryan, 56-632; State v. Stone, 65-366. 

D i s c r e t i o n : The application for a contin
uance is addressed peculiarly to the sound 
legal discretion of the judge, and his ru l ing 
thereon will not be interfered wi th on appeal, 
unless the supreme court is clearly satisfied 
tha t this discretion has been abused and injus
tice thereby done: Widner v. Hunt, 4-355; 
Childs v. Heaton, 11-271; State v. Rorabacher, 
19-154; Boone v. Mitchell, 33-45; Finch v, 
Billings, 22-228; Harrison v. Charlton, 37-
134; Peck v. Parchen, 52-46; State v. Wells, 
61-629; State v. Reid, 20-413. 

The discretion which is conferred upon the 
court is, however, not arbitrary, bu t is to be 
governed and controlled by legal ru les : Pur-
ington v. Frank, 2-565. 

Where a party clearly brings himself wi th in 
the law in an application for continuance, and 
no special circumstances are shown defeating 
his right, it is the du ty of the court to gran t 
the motion, and a refusal to do so will consti
tu te reversible error : Welsh v. Savery, 4-241; 
State v. Barrett, 8-536. 

While much is left to the discretion of the 
court in passing upon such an application, its 
rul ing should not be arbi trary nor in violation 
of the r ights of either pa r ty : Slate v. Painter, 
40-298. 

The judge , being acquainted wi th all the 
facts in connection with the case, can deter
mine whether the par ty has, wi th due dili
gence and in good faith, made efforts to pre
pare for t r ia l : State v. Stegner, 72-13. 

Grounds; absence of evidence: In a 
criminal case the state as well as defendant is 
entitled to reasonable opportunity to procure 
its witnesses and be prepared for trial , and 
where a proper application for a continuance 
is made by the state wi th sufficient showing 
of diligence i^ should be g ran ted : Slate v. 
Painter, 40-298. 

In a particular case, held, tha t a continuance 
should have been granted on application of de
fendants to allow them to procure test imony 
as to their general character : State v. Nash, 
7-347, 373. 

Where , in a prosecution for murder , defend
ant asked a continuance on account of the ab
sence of a witness by whom he expected to 
prove that he (witness) did tiie killing, held, 
tha t the improbability tli^t the witness would 
thus subject himself to a c i m n n a l prosecution 
was not sufficient ground for refusing a con
t inuance : Stale v. Farr, 38-558. 

A continuance could not be granted on ac
count of the absence of a witness whose testi-
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mony would relate only to a portion of the 
< laim which is dismissed: Herdv. Herd, 71-497. 

A b s e n c e of c o u n s e l : A continuance may 
be granted in a particular case on account of 
absence of counsel, but if such application is 
refused, the supreme court would require very 
strong circumstances, manifesting a clear 
abuse of discretion, before it would interfere: 
Brady v. Malone, 4-146. 

While the absence of a party's at torney on 
account of sickness might be a ground for 
continuing a cause to a later day in the same 
term, under the circumstances of a particular 
case, held, tha t it was not sufficient to require 
a continuance over the t e rm: Slate v. Os-
trander, 18-435, 448. 

Sickness of the defendant's counsel in a crim
inal case will not, per se, be sufficient ground 
for continuance if, m t h e exercise of reasonable 
diligence, defendant conld have been ready 
for trial. Under the circumstances of a par
ticular case, held, that it was not error to re
fuse a continuance on that g round: State v. 
Rainsbarger, 74-196. 

Held not error to refuse to grant a continu
ance to defendant on account of sickness of 
his at torney in view of the fact that the in
dictment had been pending for fifteen months, 
and a continuance on the same ground had 
been granted at the previous t e rm: State v. 
Stegner, 72-13. 

Where it was shown tha t the attorney for 
one of the parties at the t ime of the motion 
ior continuance was very sick and unable to 
do business, and the na ture of the case was 
such that no other at torney could prepare for 
its trial at tha t time, held, tha t it was error to 
refuse a continuance, al though it appeared 
tha t afterwards, and prior to the time of the 
trial, such attorney had so far recovered as to 
be at the court-house, though not in a con
dition to t ry the case: Rice v. Melendy, 36-166. 

A b s e n c e of t h e p a r t y : To warrant the 
grant ing of a continuance on account of the 
absence of the party himself, the court should 
require much stricter showing of diligence or 
cause for such absence than in case of a wit
ness not a pa r ty : Gates v. Hamilton, 12-50. 

Where an affidavit for continuance showed 
the absence of a party to the suit, but did not 
show that his presence was necessary except 
as a witness, and did not state what was ex
pected to be proved by his testimonj' nor the 
particular facts to which he would testify, 
held, tha t a continuance was properly refused: 
Jackson v. Boyles. 64-428. 

The showing in a particular case held not 
sufficient to entitle defendant to a continuance 
on account of his own absence: Brandt v. 
McDowell, 52-230. 

The appointment of a guardian ad 
l i t e m may be a proper ground for continu
ance to enable him to prepare the case for t r ia l : 
Blythe v. Blythe, 25-266. 

T h e s u b s t i t u t i o n o f a n a d m i n i s t r a t o r 
as a party is not a ground for continuance: 
Masterson v. Brown, 5f-442. 

A m e n d m e n t of pleadings as a ground for 
continuance, see notes to § 3895. 

P r e j u d i c e m u s t a p p e a r : Under equity 
practice, held, t ha t where defendant had called 
for a replication under oath, and the same was 
duly given, he was not entitled to a continu
ance in order to procure attendance of plaint
iff as a witness to testify concerning the same 
mat ter already embraced in his sworn replica
tion : Stevens v. Campbell, 6-538. 

Where a criminal case was continued to a 
special term in the absence of the prisoner on 
account of the previous connection of the 
judge with the case, held, tha t no prejudice 
resulted to the accused in view of the fact 
that the continuance would have resulted 
from operation of law in anv event: State v. 
Linhart, 23-814. 

A party complaining of the refusal of the 
court to grant a continuance upon an amend
ment being filed by the opposite party must 
show tha t he suffered prejudice, such as 1 hat 
he had not information of all the evidence re
quired to make his defense, or that his wit
nesses were not all present, or the lime: Yot k 
v. Clemens, 41-95. 

Where a defendant asked for a two days' 
continuance for the purpose of procuring tes
timony, which was overruled, and the cause 
was proceeded with, but defendant was not 
called upon to introduce evidence until the 
third day after, held, tha t he was not prej
udiced by refusal to g ian t his application: 
Winklemans v. Des Moines Northwestern R. 
Co., 62-11. 

Where a case has been continued upon the 
application of a par ty at previous terms, rea
sonable prejudice should be shown before an
other continuance is granted: Rosecranes v. 
Iowa & M. Telephone Co., 65-444. 

Facts in a particular case held not to show 
sufficient prejudice to entitle a party to con
tinuance on account of the absence of testi
mony : Owens v. Hart, 66 -565. 

3 9 5 7 . S h o w i n g . 2750. Motions for continuance on account of the ab
sence of evidence, must be founded on the affidavit of the party, his agent, or 
attorney, and must state: 

1. The name and residence of such witness, or, if that be not known, a suffi
cient reason why not known, and also, in either case, facts showing reasonable 
grounds of belief that his attendance or testimony will be procured at the 
next term; 

2. Efforts, constituting due diligence, which have been used to obtain such 
witness, or his testimony; 

3. What particular facts, as distinguished from legal conclusions, the affiant 
believes the witness will prove, and that the affiant believes them to be true, 
and that he knows of no other witness by whom such facts can be fully proved. 
[B.,§§ 3010-11; 0. , '61, § 1766.] 
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A f f i d a v i t s : I t is not competent for the at
torney tb swear to an affidavit as to facts for 
a continuance which are solely within the 
knowledge of his client: Widner v. Hunt, 4 -
355. 

C o u n t e r - a f f i d a v i t s : See notes to § 3961. 
A b i l i t y t o p r o c u r e w i t n e s s a t n e x t 

t e r m : The provision that the affidavit shall 
show reasonable ground of belief as to the at
tendance of witnesses at the next term, etc., 
contemplates more than a mere statement of 
a belief that tiie testimony can bo procured: 
State v. Rorabacher; 19-154. 

S h o w i n g of d i l i g e n c e : I t is not sufficient 
to state that due diligence has been used; the 
facts constituting such diligence must be 
shown: Thurston v. Cavenor, 8-155. 

The facts constituting due diligence must be 
shown, and from such facts the court will de
termine whether the necessary diligence has 
been exercised: Brady v. Malone, 4-146. 

Affidavits for the purpose of showing due 
diligence should be strictly construed and 
most strongly against the applicant for the 
continuance: Ibid. 

The showing in particular cases for a contin
uance on account of the absence of mater ial 
witnesses held sufficient: State v. Dakin, 52-
395; Slate v. Nash, 7-347, 373. 

In particular cases held tha t the showing of 
diligence was not sufficient to require the 
court to grant the continuance: Thurston v. 
Cavenor, 8-155; Walker v. Seofield, 39-666; 
Adams v. Peck. 4-551; Brotherton v. Brother-
ton, 41-112; State v. Spurbeck, 44-667; Ran
dall v. Fockler. 52-618; Finch v. Billings, 22-
228. 

Statement as to what absent witness 
w i l l p r o v e : Where the application for con
tinuance is made on account of tho absence of 
witnesses the affidavit ought to give the names 
of the witnesses, their residence and the par
ticular facts which the party expects to prove, 
or give some excuse for not doing so, not only 
in order that it may appear that substantial 
justice requires the continuance, but because 
the opposite par ty has a r ight to know the 

facts expected to be proved in order t h a t he 
may adm it t hem and thus prevent a cont inu
ance if he so desires, as provided in t he nex t 
section: State ex rel. v. Tiighman, 6-496; Olds 
v. Glaze, 7-86. 

The affidavit as to what affiant believes wit
ness will prove must state facts, as distin
guished from legal conclusions: State v. Fet
ter, 25-67. 

A s ta tement tha t the par ty expects t o prove 
by the witness " all the material al legations 
contained in his answer" is not sufficient: 
Olds v. Glaze, 7-86. 

The affidavit must show t h a t t he witness 
would, if present, testify to facts mate r ia l and 
relevant to the issue: State v. Bennett, 52-724; 
State v. Williams, 8-583; Stale v. Falconer, 
70-416. 

Where the ground for cont inuance was t he 
absence of defendants to the suit, w h o it was 
claimed were the only witnesses by whom the 
defense could be proven, held, t ha t the appli
cation was not sufficient wi thout se t t ing out 
t he facts to which such witnesses would tes
t i fy: Jackson v. Boyles, 64-428. 

Where the showing as to wha t it was ex
pected to prove by a witness whose absence 
was made the basis of an application for con
t inuance did not indicate tha t the ma t t e r s to 
which he would testify would show a legal 
defense, held, tha t the continuance was prop
erly refused: Slate v. Clark, 69-196. 

N o o t h e r w i t n e s s e s : The affidavit mus t 
show tha t there are no other witnesses by 
whom the facts stated can be fully proved: 
Thompson v. Abbott, 11-198. 

But where a par ty stated in his affidavit 
t ha t he knew of no person by whom the same 
facts could be " a s fully proved as by s a i d " 
witness, held, tha t the affidavit was sufficient: 
Welsh v. Savery, 4-241. 

A continuance should not be g ran ted upon 
an affidavit tha t the party knows of no wit
ness in the state by whom he can prove the 
desired fact, where he fails to s tate t h a t there 
is a person anywhere by w h o m such fact can 
be proven: Thompson v. Lord, 14-591. 

3 9 5 8 . A d m i s s i o n b y o p p o s i t e p a r t y . 2751. If the application is in
sufficient, it shall be overruled; if held sufficient, the cause shall be continued, 
unless the adverse party will admit that the witness, if present, would testify 
to the facts therein stated, in which event the cause shall not be continued, 
but the party may read as evidence of such witness the facts held by the 
court to be properly stated. [R., §§ 3012-13; C , '51, § 1767.] 

Where the opposite party admits t ha t the 
witness, if present, would testify to the facts 
stated, tho affidavit may be read to the j u ry 
as the basis of such admission: Strong v. Hart, 
7-484. 

But it can be read only in so far as it states 
facts which the witness, if present, would be 
allowed to testify t o : State v. Saier, 8-420. 

The admission does not preclude legal ob
jections which might be made to the testimony 
if the witness were present: State v. Geddis, 
42-264. 

The statements of the affidavit, if admitted 
and read, are to be taken as the testimony of 
the witness in court, and cannot be impeached 
by proof of" different statements made out of 
court , unless a proper foundation therefor has 

V O L . 11 — 70 

been laid, even though such outside state
ments were under oa th : Slate v. Shannehan, 
22-435. 

The affidavit and admission are not admissi
ble as evidence at a subsequent t e r m : State v. 
Fetter, 32-49. 

As to whether the provisions denying a con
t inuance on the ground of absence of witnesses 
in case of admission as to wha t the witness is 
expected to prove is in violation of defend
ant 's constitutional r ight to compulsory pro
cess for the at tendance of his witnesses, quaere: 
Truloek v. State, 1-515. 

Al though where the facts stated by the affi
davit as those which it is expected to show by 
an absent witness are not material a change 
should not be granted, yet the ru l ing of the 
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court in granting a change will not, in case the low the affidavit to be read in evidence on the 
opposite party elects to allow the affidavit to ground that the facts to be proven by the 
be read in evidence, preclude the court from absent witness are immater ia l : Whitney v, 
changing its former rul ing and refusing to al- Brownewell, 71-251. 

3 9 5 9 . F i l i n g m o t i o n . 2752. The motion must be filed on the second 
day of the term, if it is then certain that it will have to be made before the 
trial, and as soon thereafter as it becomes certain that it will so need to be 
made, and shall not be allowed to be made when the cause is called for trial, 
except for cause which could not, by reasonable diligence, have been before 
that time discovered, and if made ai'ter the second day of the term, the affi
davit must state facts constituting an excuse for the delay in making it. If 
time is taken when the case is called to make such motion, the motion shall be 
made and determined as soon as the court opens after the next ordinary ad
journment. [R., § 3014.J . 

The motion should be filed as soon after the Under the facts in a particular case, held, 
second day of the term as it becomes certain tha t it did not sufficiently appear that the ap-
tha t it will have to be filed: Bays v. Herring, plication was made as soon as it became cer-
51-286. ta in that it would need to be made as required 

If the affidavit is not made on the second by s ta tu te : Bays v. Herring, 51-286. 
day, a sufficient excuse therefor should be Where the application was made on the day 
therein stated : Randall v. Fodder, 52-618. the cause was regularly reached for trial, held. 

If filed after tho second day, and no reason tha t in the absence of any showing to the con-
for the delay is shown, the motion should bo trary, it would be presumed that it was over-
overruled: Lucas v. Casady, 12-567; Chicago ruled for the reason tha t it was not made 
& S. W. It. Co. v. Heard, 44-358; Bell v. Chi- within the time required: Woolheather v. Ris-
cago, B. & Q. R. Co., 64-321; State v. Benge, ley, 38-486. 
61-658. 

3960. A m e n d m e n t . 2753. The application shall be amended but once, 
unless by permission, to supply a clerical error. [R., § 3015.] 

Before the enactment of this provision, held, much evil, and wdiich should be permitted 
tha t the practice of suffering affidavits or con- wi th great caution, if a t al l : Widner v. Hunt, 
t inuance to be amended, or new ones to be 4-355. 
filed, was one which might be productive of 

3961. W r i t t e n object ions to. 2754. To such motion, both as original 
and as amended, the adverse party may. at once, or within such reasonable 
time as the court shall allow, file written objections stating wherein he claims 
that the same is insufficient, and on such motion and objections no argument 
shall be heard unless the court desire it. [R-> § 3016.] 

C o u n t e r - a f f i d a v i t s : In case of a motion Where a continuance is asked on account of 
for continuance on account of the absence of excitement and prejudice against defendant 
evidence, counter-affidavits are not receivable: i n a criminal case, the application may be re-
State v. Bowers, 17-46; State v. Dakin, 52- sisted by counter-affidavits as to the matters 
395; State v. Wells, 61-629. relied upon: State v. Wells, 61-629. 

Bu t where the motion was overruled be- The statement of facts which are expected 
cause insufficient in itself, held, tha t the ac- to be proven by an absent witness cannot be 
tion of the court could not be reversed on contradicted by counter-affidavits, but as to 
appeal although counter-affidavits had been facts showing diligence and the like counter-
received and considered: Williams v. Niagara affidavits are receivable: State v. Rainsbarger, 
F. Ins. Co., 50-561. 74-196. 

3962. P a r t of record . 2755. Such motion and objections shall be a 
part of the record, and error in refusing a continuance or in compelling an 
election may be reviewed. [R., § 3017.] 

As to review, on appeal, of a rul ing on a motion for continuance, see § 4393 and notes. 

3 9 8 3 . N o t i c e book. 2756. JNo copy need be served of a motion for con
tinuance or of objections thereto, but a notice of such motion shall be entered 
on the notice book. [R., § 3018.] 

3 9 6 4 . Costs . 2757. JEvery continuance granted upon the application of 
either party, shall be at the costs of such party, unless otherwise ordered by 
the court. [R., § 3019.] 
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Where a continuance was granted to de- plaintiff's witness being absent, the costs were 
fendant for the reason tha t plaintiff had asked properly taxed to plaintiff: Voorhees v. Chi' 
and obtained leave to introduce evidence ma- cago, R. I. & P. R. Co., 71-735. 
terial to the case, after both parties had rested After a par ty has accepted a n unnecessary 
and after defendant's witness had left the order for a continuance, accompanied by a n 
court, held, tha t the cost of the trial being ren- order for the payment of costs, he should not 
dered useless by the continuance, and the con- be heard to complain of the la t ter order : Rob-
Uuuance being rendered necessary by the insonv. Chicago, R. I. & P. R. Co., 73-506. 

3 9 6 5 . P a r t i e s m a y a g r e e . 2758. The court shall grant continuance 
whenever the parties agree thereto, and provide as to costs as may be stipu
lated. [R., § 3020.] 

8 9 6 6 . Case r e m a i n s o n d o c k e t . 2759. A case continued remains for 
ail purposes except a trial on the facts. [R., § 3022.] 

3 9 6 7 . O n e of s e v e r a l d e f e n d a n t s . 2760. Where the defenses are dis
tinct, any one of several defendants may continue as to himself. [R., § 3023.] 

Where the action was against two defend- would operate as a continuance against bo th : 
ants as a firm and not against them as indi- Butler v. McCall, 15-430. 
viduals, held, that a continuance against one 

SELECTION OF JURY. 

3 9 6 8 . H o w d o n e . 2761. When a jury trial is demanded, the clerk shall 
select twelve jurors by lot from the regular panel. [R., § 3026; C , '51, § 1773.] 

Where the jury consisted of but eleven be considered as wa ived : Cowles v. Buckman, 
jurors, it appearing tha t the parties had no 6-161. 
knowledge of tha t fact unt i l after verdict, As to tr ial by jury , see § 3947 a n d Const., 
held, tha t the defect was fatal and could not art . 1, § 9. 

3 9 6 9 . C h a l l e n g e . 2762. A challenge is an objection made to the trial 
jurors and is of two kinds: 

1. To the panel; 
2. To an individual juror. [R., § 3027; C , '51, § 2972.] 
3 9 7 0 . J o i n t c h a l l e n g e s . 2763. Where there are several parties plaint

iffs or defendants, and no separate trial is allowed, they are not allowed to 
sever their challenges, but must join in them. [JR., § 3028.] 

3 9 7 1 . T o t h e p a n e l . 2764. A challenge to the panel can be founded 
only on a material departure from the forms prescribed by statute in respect 
to the drawing and return of the jurj^. [R., § 3029; C , '51, § 2974.] 

A challenge to the panel should be sustained not been summoned : Baker v. Steamboat Mil-
where the requisite number of trial jurors has waukee, 14-214. 

* 3 9 7 2 . W h e n m a d e . 2765. A challenge to the panel must be taken be
fore a juror is sworn, and must be in writing, specifying plainly and distinctly 
the facts constituting the ground of challenge. [R., § 3030; C , '51, § 2075.] 

3 9 7 3 . H o w t r i e d . 2766. A challenge to the panel may be taken by 
either party and upon the trial thereof, the officers, whether judicial or min
isterial, whose irregularity is complained of, as well as any other persons, may 
be examined to prove or disprove the facts alleged as the ground of the chal
lenge. [R., § 3031; C , '51, § 2976.] 

3 9 7 4 . A l l o w a n c e . 2767. If the facts of the challenge be allowed by the 
court, the jury must be discharged and its members disqualified from sitting 
as jurors so far as the trial in question is concerned; if it be disallowed, the 
court shall direct the jury to be impaneled. [R., § 3032: C , '51, 2977.] 

The fact that vacancies in the panel from should be raised by challenge to such tales-
which the ju ry is drawn have been filled wi th men when called: Bvfoidv. McGetchie, 60-
talesmen in an illegal manner is not a ground 298. 
for challenge to the panel. The objection 

3 9 7 5 . T o j u r o r s . 2768. A challenge to an individual juror is either per
emptory or for cause. [R., § 3033; C , '51, § 2978.] 
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3 9 7 6 . W h e n m a d e . 2769. It must be taken when the juror apncars and 
before be is sworn, but the court may, for good cause, permit it to be taken 
at any time before the jury is completed. [JR., § 3031; ( I , "51, § 2979.] 

3977. P e r e m p t o r y . 2770. A peremptory challenge is an objection to a 
iuror for which no reasons need be given, but upon which the court shall ex
clude him. [JR., § 3035.] 

3978. N u m b e r of; h o w m a d e . 2771. Each party shall have the right 
to challenge peremptorily,live jurors and no more; and the parties shall chal
lenge alternately, commencing with the plaintiff, and the challenges for cause 
being first exhausted or waived, the parties shall then, in turn, in the same 
order, exercise the right of peremptory challenge. [R., § 3036; C , ' 5 1 , § 1774; 
9 G. A., ch. 174, § 3. J 

A n error in overruling a challenge I'1 a juror Where a ju ry was selected and accepted by 
for cause is waived if the party making ^ ich the parties and then dismissed upon the atl-
cbaileugo afterward wai>. oi a peri t.i; tory join nment of court unt i l tho next day without 
challenge to the jury eoiuami i» such r>uior: being sworn, held, that at the opening oi the 
Barnes t\ Newton, 1G-Cu, , Stale v. George, next session and before the actual sweaiiugof 
62-(>82. Acd s'o note , K ; '105. the jury a par ty might interpose a peremptory 

A v, aiver of peremptory challenge by a challenge not exercised by h.m in the impan-
paviy only counts as one of the number to eling of the j u r y : Spencer v. De France, 3 G. 
which he .8 entitled, and, after a challenge by Gr., 21(4. 
the other party, he may use any lemaming By waiving peremptory challenges and ac-
rigiit oi challenge, even as to a juror in t>-,e cepting t h j jury the defendant waives any 
0">x when tho waiver was made : Fount-*in v. e i ro- in overruling previous challenges for 
West, 28-9. cause: State v. Winter, 72-827. 

o n, i „ ^. Causes Of; v a c a n c y fillod. 27 f 2. After each challenge, the va
cancy shall be filled before further challenges are made, and any new juror 
thus introduced may be chalknged. A challenge for cause is an objection to 
a juror, and may be for any of the following causes: 

J. A conviction for felony; 
•2. A want of any of the qualifications prescribed by statute to render a 

portion a competent juror; 
3. inability to understand the English language, unsoundness of mind, or 

such defects in the faculties of mind or organs of the body as render him in
capable of performing the duties of a juror; 

4. Consanguinity or affinity within the ninth degree to the adverse par ty; 
5. Standing in the relation oi guardian and ward, attorney and client, mas

ter and servant, landlord and tenant, or being a member of tho family, or in 
the employment of the adverse party; 

0. Being a party adverse to the challenging party in a civil action, or hav
ing complained against, or been accused by him in a criminal prosecution; 

7. llaving already sat upon the rrial of the same issues; 
8. Having served as a grand or trial juror in a criminal case based on the 

same transaction; 
S. When it appears tho juror has formed or expressed an unqualified opin

ion on the merits of the controversy, or shows such a state of mind as will 
preclude him from rendering a just verdict; 

10. Reing interested in a like question with the issue to be tried. TR., 
£§ 2271, 3037-40; C , '51, § 1775.] 

D i s c r e t i o n : Questions as to tho qualiflca- qualifications, held, t ha t he was incompetent, 
t ie i iu i jurors are cuomi tud to the «onud dis- and that a new trial should have been gran ted : 
croiiun of the court, and its action will not bo Seatou v. Swem, 58-41. 
reviewed unless an abuse ciieioof is shown: In an action against a city for damages a 
Anson v. Dwight, 18-241; May v. Elam. 27- citizen and uax payer of the city is not a com-
385. petent j u ro r : Davenport Gas, etc., Co. v. Dav-

Causes of c h a l l e n g e : Â h u e it w.i j shown enpott, 13-229; Divelyv. Cedar Falls, 21-565; 
that a juror htt'i a bet oi Uvet.ly-ir» c -cuts Cramer v. Burlington, 42-815; McGmty v. 
outstanding n'hi"L *usi' i b( ad ecu d !•} 'he Keokuk, 86-725. 
iisuli , oi the u ia l , <ti i t V s fai t ,-< . t o . ,"'.&- A in.^ payer of a city is subject to challenge 
closed when he was interrogated as to his as a juror by plaintiff in an action againstthe 
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city for damages, although he is a non-reoi-
deut of the ci ty: Kendall v. Albia, 73-241. 

The right to challenge is a right allowed 
parties to protect themselves in the.r interests, 
but it is not a ground of challenge by one par ty 
that the juror has an interest adverse to tha t 
of the other. Therefore held, tha t on appeal in 
a proceeding to assess damages for change of 
the grade ol a street the city could not chal
lenge a juror on the ground that he was a l a s 
payer : Conklin v. Keokuk, 73-343. 

In an action against a city for damages the 
defendant cannot object to a resident of the 
city acting as juror on tho ground that he is 
not a t ax payer : Hollcnbeck v. Marshalltown, 
62-21. 

Jurors who have rendered a verdict of 
guilty in a criminal prosecution are not com
petent to sit in a civil action for trespass 
against the same defendant, arising out of t he 
same transaction, even though they state upon 
their voir dire that they have not formed or 
expressed any opinion in the case: Spear v. 
Spencer, 1 G. Gr., 534. 

Where it appeared, in an action to collect a 
subscription to a railway company, tha t a 
juror was united with others along the road ia 
resisting suits brought to recover upon con
tracts given for the same putpose as the con
tract in suit, held, tha t he was properly ex
cluded from the ju ry for cause: Courtwright 
v. Strickler, 37-382. 

Where a juror was a partner of one of tbo 
parties, held, tha t he was properly excused 

3980 . Chal lenge; h o w t r ied . 277S 
an individual juror, the juror challenged may be examined as a witness to 
prove or disprove the challenge, and must answer every question pertinent 
to the inquiry thereon; and other evidence may also be heard. [R., § 3042; 
C , '51, § 2988.] 

8 0 8 1 . S a m e . 2774. In all challenges, the court shall determine the law 
and the fact, and must either allow or disallow the challenge. [R., g 3043* 
C , '51, § 2990.] 

See notes to § 3979. 

3 9 8 2 . T a l e s m e n . 2775. When the requisite number of jurors cannot, 
otherwise be obtained, the sheriff shall select talesmen to supply the deficiency 
from the body of the county. [R-> § SOU; C , '51, § 1777.] 

Where the panel of jurors regularly sum- crotion on the par t of the court is shown: 
moned is exhausted by challenges it may be Emerick v. Sloan. 18-139. 

upon challenge for cause: Stumm v. Hummel, 
39-478. 

Cases of express and implied bias, as those 
terms were used in a previous s ta tute , dis
cussed : May v. Elain, 27-365. 

C a u s e s t a t e d : A challenge for cause not 
further specifying the objection made to the 
juror should be overruled: Bonney v, Cocke, 
01-303. 

E r r o r i n e x c l u d i n g j u r o r : W h e n a chal
lenge to a juror is sustained, e \ei i tnougli 
erroneously, and an unobjectionable j u r y is 
procured, the supremo court mus t be well sat
isfied tha t tho challenge was sustained with
out any cause in order to justify a reversal on 
t h a i ground : Wise-hurt v. Dielz, 67-121. 

Where a juror was discharged on a showing 
tha t one of the parties was the father of the 
juror 's wife, it not appearing wha t other 
showing there was as to bias, held, t h a t the 
judgmen t would not be reversed on tha t 
g round: Ibid. 

O b j e c t i o n w a i v e d : A motion for a new 
trial or the ground that one of the jurors had 
already sat on the trial of the same issues 
should not be sustained in the absence ol a 
showing tha t the par ty complain.ng was igno
ran t of tha t fact : Hurterl v. Weines. 27-134. 

Where tho par ty does not examine the jurors 
under oath or otherwise as to their quahfiea-
tif n and competency, he cannot make an ob
jection to a juror which would haw» Ihus been 
disclosed a ground for a new t r ia l : Stewart v. 
Ewbank, 3-191. 

the trial of a challenge to 

I t is not a ground for challenge to the panel 
from which the j u ry is d rawn tha t vacancies 
in tho panel have been filled with talesmen m 
an illegal manner . The objection should bo 
raised by challenge to such talesmen when 
called: Buford v. McGelehie, 60-298. 

filled by calling persons present in court, and 
it is not error to refuse to order it filled from 
the jury lists and delay tho trial for tha t pur
pose : Slate v. Harris, 64-287; Brentner v. 
Chicago, M. & St. P. R. Co., 68-530. 

The fact that a jury is filled up by talesmen 
is no ground of objection unless abuse of dis-

3 9 8 3 . P e r s o n s w h o k e e p t h e s e v e n t h d a y . 2776. A person whose 
religious faith and practice are to keep the seventh day of the week as a day 
set apart by divine command, and dedicated to rest and religious uses, cannot 
be compelled to attend as a juror on that day, and shall, in other respects, be 
protected in the enjoyment of his opinions to the same extent as those who 
keep the first day of ' the week. [R., § 4112; C , '51, § 2504.J 

3 9 8 4 . E x e m p t i o n . 2777. An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person exempted. [R., § 3 0 4 i ; 
C , '51, § 2987.J 

The section applied: Slate v. Adams, 20- As to wha t persons are exempted, see § C08. 
486. Section 5791 is identical wi th this section. 
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3985. Majori ty v e r d i c t ; s truck j u r y . 2778. The parties may at any 
time, either before the jury is sworn, or after, agree to take the verdict of the 
majority, which agreement being stated to the court and stated on the record 
to have been made, shall bind the parties, and, in such case, a verdict signed 
by any seven or more and duly rendered, when read and not disapproved by 
said majority, shall, in every particular, be as binding as if made by a full 
ju ry ; or, when both parties require it, a struck jury may be ordered, where
upon eighteen jurors shall be called into the box, and the plaintiff first, and 
then the defendant, shall strike out one juror in turn until each has struck six, 
and the remaining six shall t ry the cause. [R., § 3045; C , '51, § 1776.] 

OliDEE o r TBIAL. 

3 9 8 6 . A f t e r j u r y is s w o r n . 2779. When the jury has been sworn, the 
court shall proceed in the following order: 

1. The party on whom rests the burden of proof, may briefly state his 
claim and the evidence by which he expects to sustain i t ; 

2. The other party may then briefly state his defense, and the evidence by 
which he expects to sustain i t ; 

3. The party on whom rests the burden of proof in the whole action, must 
first produce his evidence; the adverse party must then produce his evidence; 

4. The parties then will be confined to rebutting evidence, unless the court, 
for good reasons, in furtherance of justice, permit them to offer evidence in 
their original case; 

5. Hut one counsel on each side shall examine the same witness, and upon 
interlocutory questions, the party moving the court or objecting to testimony 
shall be heard first; the respondent may then reply by one counsel, and the 
mover rejoin, conlining his remarks to the points tirst stated, and a pertinent 
answer to respondent's argument. Debate on the questions shall then be 
closed, unless the court request further argument. [R., § 3046.] 

I m p a n e l i n g j u r y : When the jury have Action of the court in determining who is 
been svvoin, as usual, to try the l&sues between entitled to the opening and closing is not sub
file parties, the subsequent allowance of an ject to review on appeal: Goodpaster v. Voris, 
amendment presenting a new issue will not, 8-334. 
it seems, make it necessary to reswear the While tho right of review of the decision of 
j u r y : Arnold v. Arnold, 20-273. the court as to who has the affirmative is not 

B u r d e n of p roof ; o p e n i n g and. c l o s i n g : absolutely denied, theie must be a clear case 
The question as to wlio has the burden of of prejudice arising from error in the decision 
proof is properly a matter of practice, and the of the court upon tha t point to justify a re
la t ing OJ the court thereon will not be re- versal on such g round: Fountain v. West, 23-9; 
viewed unless there is evidence of an abuse of Preston v. Walker, 26-205; Woodward v. Lao-
discretion: Viele v. Gennania, Ins. Co., 26-9. erty, 14-381; Smith v. Cooper, 9-376; Ashworth 

The true test, to deteimmo upon whom is v. Grubbs, 47-353; Dent v. Smith, 58-262; Van 
the uurcieu oi proof, is to consider which Horn v. Smith, 59-142. 
party would be entitled to the verdict il no In an at tachment suit, where a counter-claim 
evidence were offered on either side. The on the bond is interposed, if plaintiff intro-
burden is upon the party agamt-t whom, in duces no evidence to show defendant's liability 
such case, one verdict ought to be: Ibid.; on the cause of action, defendant has the 
Vieths v. Hagge, 8-163, 192. opening and closing with reference to the lia-

The party having the affirmative of the bility on the bond: Whitney v. Brownewell, 
issue does not always have the burden of proof: 71-251. 
SiUyinau v. King, 36-207. The burden of proving freedom from con-

Where , under the issues, plaintiff is not re- t r ibutory negligence is upon the party alleging 
quired to introduce any evidence and is en- negligence, al though the fact of contributory 
titled to judgment for all he claims if defend- negligence may be alleged in the answer : 
ant fails to establish matters pleaded by him, Hawes v. Burlington, C R. & N. R. Co., 64-
the buruen oi proof «nd the r ight to open and 315; Gamble v. Mullin, 74-99. 
•close the case are upon defendant: Bixbyv. Where a parly has insisted on the right to 
Carskaddon, 70-726. open and close, against the objection of the 

Where , upon the material issues in a case, other party, and has been allowed by the 
the burden was upon defendant, held not error court to do so, he cannot complain of an in
to give him the opening and closing, al though struction tha t the burden of pioof is upon 
the allegations of the petition were not, in h i m : Lister v. Clark, 48-168. 
terms, admitted by the answer : Delaware As to opening and closing the argument , see 
County Bank v. Buncombe, 48-488. next section. 
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O r d e r of e v i d e n c e : The order in which 
the proof of facts shall be received is in the 
sound discretion of the cour t : Cannon v. Iowa 
City, 34-203; Woolheather v. Risley, 38-486; 
Carman v. Roennan, 45-135; Duffees v. Judd, 
48-256; State v. Fry, 67-475. 

And in the absence of any proof of preju
dice to tho appellant or of abuse of discre
tion bv the court, the supreme court will not 
feel justified in interfering, on appeal, wi th 
the exercise of such discretion: Pearson v. 
South, 61-232. 

A decision of the court in such mat te r will 
not be overruled on appeal unless manifest 
abuse of such discretion is shown: Samuels 
v. Griffith, 13-103; Donaldson v. Mississippi 
& M. R. Co., 18-280. 

The supieme court will not be justified in 
interfering wi th the exercise of this discretion 
by the lower court, unless in a clear case of 
its abuse, even where it is exercised m exclud
ing evidence which is not strictly rebut t ing in 
its character, after the original case for tha t 
par ty has been closed: Boalsv. Shields, 35-231. 

I t is within the discretion of the court to 
permit a witness at any time during the trial 
to correct the evidence previously given. If 
tho opposite par ty is taken by surprise, and he 
is unable to controvert the new evidence be
cause of the absence of witnesses, he should 
a t least apply for a continuance: Miller v. 
Hartford F. Ins. Co., 70-704. 

O u t of r e g u l a r o r d e r : In the exercise of 
its discretion, and in accordance with common 
practice, the court may admit testimony the 
relevancy or competency of which is not at 
the t ime apparent, on the promise of the par ty 
offering it, and with the understanding that 
he will introduce other testimony by which its 
competency or relevancy shall become ap
parent, and tha t otherwise it shall be ruled 
ou t ; but the court may, in its discretion, re
quire the evidence to be introduced in its 
proper order: Rutledge v. Evans, 11-287; 
Cramer v. Burlington, 42-315. 

Where the pleadings of defendant alleged 
tha t he had fully complied with the condi
tions of a title bond, which he offered in evi
dence, held, tha t an objection to the introduc
tion of such bond offered in evidence because 
defendant had showed no title or interest 
therein was properly overruled, defendant 
being permitted first to introduce the bond 
and then to show his tit le and interest in i t : 
Van Orman v. Spafford, 16-186. 

The record in another case may be intro
duced in evidence to prove a prior adjudica
tion without previous proof tha t the former 
action was between the same parties or in
volved the same rights. Those facts might be 
established by evidence af terwards: Searle v. 
Richardson, 67-170. 

I t is not error to admit secondary evidence 
of an instrument claimed to be lost before 
there is evidence authorizing the introduction 
of such secondary evidence, if af terwards 
facts are shown m the testimony of either 
party rendering the introduction of such 
secondary evidence proper: Cook Mfg. Co. v. 
Randall, 62-244. 

Where it is sought to prove by parol evi
dence a sale which is taken out of the s ta tute 
of frauds by par t performance, evidence of 

the sale may be first introduced, to be fol
lowed by proof of par t performance: Camp
bell v. Ormsby, 65-518. 

A d d i t i o n a l e v i d e n c e i n c h i e f a f t e r 
p a r t y h a s r e s t e d : The entire subject of the 
examination of witnesses and the order of 
production of test imony rests very largely in 
the discretion of the judge t ry ing the cause, 
and it is wi th in his discretion, in the further
ance of justice, to admit new test imony on 
the part of the affirmative after the test imony 
on the part of the negative has been closed: 
Hubbell v. Ream, 31-289. 

Unless an abuse of discretion is shown the 
action of the court in allowing the plaintiff on 
rebut ta l to introduce evidence which is not 
strictly rebut t ing furnishes no ground of re
versal : Hess v. Wilcox, 58-880. 

So where defendant, under the allegations 
of his answer, introduced test imony upon a 
point as to which the burden of proof was 
properly upon plaintiff under the pleading, 
held, that it was not error in the court to then 
allow plaintiff to introduce adverse evidence, 
a l though it was not in rebu t ta l : Crane v. Ellis, 
31-510. 

Al though the mat te r of the order of intro
ducing evidence is largely in the discretion of 
the court, yet where evidence was allowed 
out of its proper order and the court refused 
to allow additional evidence in rebut tal , held, 
tha t there was such error as to require re
versal: McDonald v. Moore, 65-171. 

Testimony offered merely lor the purpose of 
corroborating a witness may properly be ex
cluded unti l the test imony of the witness has 
been impeached: State v. Rorabacher, 19-154. 

A d d i t i o n a l e v i d e n c e a f t e r e v i d e n c e i s 
c l o s e d : The admission of testimony after both 
sides have rested their case is so much a ques
tion of discretion tha t it will not be interfered 
wi th on appeal wi thout a showing of abuse of 
discretion or prejudice to appel lant : Tisdale 
v. Connecticut Mut. L. Ins. Co., 28-12. 

The court may in its discretion allow the in
troduction of addit ional evidence after the 
evidence has been closed and the a rguments 
of counsel have been m a d e : Darlan v. Rosen-
crans, 56-122. 

I t is the common practice in trial courts to 
permit parties to introduce material evidence 
a t any time belore the verdict, which has been 
omitted by mistake or inadver tence: Meadows 
v. Hawkeye Ins. Co., 67-57. 

Kvidence may be received out of its regular 
order for other reasons than " to correct an 
evident oversight or mistake," as provided in 
§ 4006: Huey v. Huey, 26-525. 

WThere plaintiff had omitted to prove t i t le 
necessary to make out his case, held not error 
to allow him to introduce proof thereof after 
the evidence had been closed: McNichols v. 
Wilson, 42-385. 

Where an issue is finally submit ted to the 
court and determined, it is too late afterwards 
to introduce additional evidence bearing 
thereon: Byington v. Moore, 62-470. 

E v i d e n c e t o r e b u t c o u n t e r - c l a i m : After 
defendant has introduced proof to establish a 
set-off, plaintiff should be allowed to introduce 
evidence to show tha t defendant 's claim has 
been paid. He is not called upon to introduce 
such evidence unt i l after defendant has intro-
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duced the evidence on his part Luke v. 
Biuner, 15 3 

P r e l i m i n a r y s t a t e m e n t : The introduc
tion of evidence is not to be precluded by the 
statement of the c^se to the jury by the attoi-
ney m opening Admissions thus i ide are 
not binding on the par ty Frederick v Gas
ton, 1 G Gr , 101 

Introduction of written evidence: 
W h e i e a cise was be rig fried on the wut len 
repoi t of evidence oftcied on a formei trial, 
held, tha t a paity mil h i on his own motion 
wi thdraw oi Withes >id a portion of the evi
dence offered 1 , himself on such trial Hen-
dc son v Chicago, R I & P R Co , 48 216 

I n t r o d u c t i o n of record- I t is not neces-
saiy to tonsi tute a lull introduction of the 
recoid m evi ie ice that it be actually handed 
to the jUiy laoianv Davis, 5-4)6 

W h e i e » w m t e n in t iument is offeied in 
evidence and no o iject on is made the i t to , it 
is to be it aided as intiodu d Stephens v 
Pcnci 56 >->7 

W ( e. a p a < \ m r i an oi al si t tement that 
heo i f e i tu i c i i o n of a oook m evidence, 
but did not l i t « m f n cioC noi produce if on 
the l i a l he1 i (1 > it could not be consideied 
a i H I t oi tl ( u i e m e received, ami tha t 
the n n h t to i i n d de novo on aope il could 
not be d iv. to bv t « i i t J i a t to„ ie ord 
did not c iin i n " en copy Palo Alto County 
o U ii i &on (>8 81 

l u ^ f ^ t i ^ a of i n s t r u m e n t : "V\ hen a note 
is .ii i< iluted n i \ u^ iL.e the oppo ite pai ty 
ha i n ' I t u i i j *• bit same, but if, t tLing 
advanta c < f su ii t J, oi iry posse^um, lo 
fads to r t t i n r it ot } ut i out oi hi" nower to 
re turn it a c >y m i ot mt ioduc ci and used • 
Selman v ( ilr A > > 1 

3 9 8 7 . A r g u m e n t . 2780. The parties maj then either submit or argue 
the u s e l o t i f ]ilsy- In the aigument the paitv having the buiden ol the 
issue, si ail h >«e tlio opening and closing, hut shall disclose m the opening all 
the point, ubed on m the cause, and if m the close he should refei to any 
new m it ii u x>mt, or 1 ict not relied upon m the opening, the adverse pir ty 
shall tiavo ih ii->ht o t ieplv thereto, which rep' j shall close the atgument m 
the case [L , § ^0.o ] 

I t is not impioper foi counsel m argument 
to lead to the j m y by quc^tioi and answei a 
poi f io i of t1) testimony of a witness, and he 
cannot be lequiii d as a condiuon of doing so 
to l e . d t h e cntiie te&timonv oi such witness . 
Gcodson v Des Jlomcs, 66-2ot> 

It is not impiopti t ) al 'ow an at torney in 
his a igument to tne j u i y to exhibit a di iv m g 
which he claims grves the ze„ult of the evi
dence suomitted to tue juiy St iff o> do Oska
loosa 61 ,io 

Gic^t l i t u u d o is allowed to coui 3
Q1 in ap

pealing to the sympathy of the jury Dowdell 
v Wilcox, 04-721 

t h e ibseni e of the judge during the argu
ment oi the case to the jui y w ill iiou constitute 
t n o i sufnoientto au thon / c reversal ot a judg-
m t n t , nmess pioiudicc ieoUltm° i r o n hio ab 
sencc, oi some giound i 'o in winch such e n o r 
can be presuoicd, is shown Baxtei v Rut), 02-
3ob Hi II v Wolff, 6 1 - O J 9 . 

Unless an abube of discietion by the court 
below is show n the case w ill not be reversed 
upon appeal for alitor d eiroi m tne c r 0 u m e n t 
of counsel: Hull v Alexander, 26-569. 

N u m b e r of w i t n e s s e s : The trial court if 
authorized to exercise a discretion as to the 
number of witnesses that shall be introduced 
to a particular point oi to establish any par 
tioular fact Kesee v Chicago <& N W R Co., 
30-78 Baysv Het ring, 51-286, Bays v. Hunt, 
60-251 

~\\ hcie the f ouit , m advance, mfoimcd the 
lespective parties that the number of wit
nesses as to a particular point (the \ a lue ot 
piopei ty m an appeal from an assessment for 
damages lor l ight of w ry) wouid oe, limited 
to five on each side, held, t i n t sueh action was 
no tenoncous Everett v Un Mil Pacific R Co, 
59-213 

In the absence ot manifest abuse of >>uch 
dis iet on the ippellate court v. ill not mte i -
feie with the action of the lowci c o m ! with 
le ie ience theieto Kesee v Chicago cl V If 
R Co , 30 78 

E x c l u d i n g j u r y : Whi le it is son et imts 
do liable that l em irks made by the ju l_,c and 
aigui icnts by the counsel upon quts ion» in
volved m the e so be not n u d e in the piescnoe 
oi tin | iuv, yet it is nol alw lys pi i^ticibie or 
desn ible to h ive such questions a i^u d and 
dcteimmed m then abotneo I he pit per 
pi act oe m each case is to be d d u m i n t I by 
the l u l l court m the exeic so of oouiid legal 
d sci tion Hallv (aitei, 14 364 

S a t o m i i s i o n : So long as the case is ope i 
for e\ ideiice by agicc neiit ol cot nsc 1 oi oi (i< i 
of couit it u open foi all piopei a, pncitions 
and orelcis, i id cannot be co lsit'^ied as sub
mitted wit lout havm c been c i l l c i m couit loi 
th it puipose, ot pcicmptonlv o i d c e d bv the 
judge Gate i. Oilman, 54-5iu 

W h i l e a d i e i l i i t idmits the allegations 
of plaint i s j utii n i s entnVci eo open and 
close the 0 u wii lliloiocllv Faucet I, 60-
491. 

The oreler oi u°u*nent is co n uch a m ittor 
of discietion „iic.« the cppcU te i >uit wd l not 
if \iew on ipjtcd i i i i , with leierence 
t cicto Woodwind % Lai t/, 14 3S1 

Ri iusal of t/ c Hi u cc urt to a low a pie\ IOUS 
opinion of the s u » me c iui t m tut. c ame case 
to be r ail m x gum n t i o i t I puiposcoi com
ment n la uou Kind IOI icvci at in the ab 
senr t o i It v in j t i a t such opinion « " 0 
apphccb t i l u ciot anel tliat the discietion 
of the o i M a w i o i , f u l l y exeioi ( ei Slicpj-
ha?d v i e in > )-41 

It is c u e t> iU counsel m argument to 
read to * u m -> uai t of his argument e\i-
dence ml oauct t on a ioiiuei U"al ot the same 
caus , nut iiji ii o un.e I in the pending trial 
Martin o Orndo ff >-o04 

A motio i ioi continuance being pa i t of the 
recoid is a p i o °i mattci oi conn tent by coun
sel wi thout b i j ton ally o i l e i edmevidence . 
Cross v. Qai i ett, 3">-480. 
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As to the r ight of adverse counsel to reply That misconduct of counsel in a rgumen t 
to any leference made by counsel in closing to may be ground for new trial , see § 4044 and 
new matter , see Cross v. Garrett, 35-480. notes. 

3 9 8 8 . W a i v e r of o p e n i n g . 2781. If the party holding the affirmative 
waive the opening, he shall be limited in the close simply to a reply to his 
adversary's argument, otherwise ihe other party shall have the concluding ar
gument. * [JR., § 3048. j 

3fW*. Number of attorneys allowed; court to arrange order. 
2782. Every plaintiff or defendant shall be entitled to appear by one attorney, 
and it there be but one plaintiff or defendant, he may appear by two, and 
where there are several defendants havmg the same or separate deienses and 
appearing b\ the same or different attorneys, the court shall, beiore argument, 
arrange their order. [R., § 3019.] 

3 9 3 0 . A r g u m e n t r e s t r i c t e d . 2783. The court may restrict the time of 
any attorney in any argument to itself, but shall not do so in any case before 
a jury. [K.', § 3050.] 

Befoie the adoption ol this provision it was would not be interfered wi th on appeal unless 
held that the time allowed l o a n at torney for it should appear tha t the par ty was great ly 
addressing the jury might be limited by the piepidiced by the exercise of such discret ion: 
court in its discietion, and that such action Fletcher v. Burroughs, 10-557. 

IHSTUUCTJOKS. 

8 3 9 1 . T o b e i n w r i t i n g . 2781. When the argument is concluded, either 
party may request instructions to the jury on points of law, winch shall be 
given or refused by the court. All instructions asked, and the charge of the 
court shall be m writing. [R., § 3051.] 

3 9 9 2 . Mod i f i c a t i ons . 2785. Tf the court refuse a written instruction as 
demanded, but g n e the same with a modification, which thp court may do, 
such modification shall not be by interlineation or erasure, but sh< il be welt 
defined, and shall follow some such clnuacterizmg words as "changed thus,' ' 
which v, ords shall themselves indicate that the same was refused as demanded. 
LB., § 3053.] 

3 9 9 8 . G i v i n g a n d r e f u s i n g . 2788. The court must read over all the 
instructions which it intends to give, and none other, to the jury, and inu&t 
announce them as given, and shall announce as refused, without reading to the 
jury all tuose which are refused, and must write the words '"given" or - r e 
fused," as the case may be, on the margin of each instruction. [IL, j$ 3054.J 

3 9 9 4 . E x c e p t i o n s ; r e c o r d . 2787. If the giving or refusal be excepted 
to, the same ma] be without any stated reason tiierefor, and all instructions 
demanded must be filed, and shall become a part of the record. [Ii., § 3055.] 

3 9 9 5 . C n a r g e of t h e c o n r t . 27S8. After argument the court may, also, 
of its own motion, charge the jury. Such charge shall be written in consecu
tively numbered paragiaphs; and no oral explanation thereof shall be allowed. 
The provisions of this section shall also apply to the instructions allied by the 
parties. [JR., £§ 3057, 3058, 3060.] 

3 9 3 6 . E x c e p t i o n s a f t e r v e r d i c t . 2789. Either party may take and file 
exceptions to the charge or instructions given, or to the roiusal to give any in
structions offered, within three days alter the verdict, and may include the 
same in a motion fot a new trial, but in either case the exceptions shall specify 
the part ot tiie charge or instruction objected to and the ground of the objec
tion [B ,§3059 . j *" 

I. FOAM OF AND METHOD off GIVING. ° r *? c&arger te j u ry verbal ly: Head v. Lang-
worthy, lo~2do. 

I n w r i t i n g : Under the provision (§ 3991) Where the j u r y sent questions to the j udge , 
requiring instructions to be m writing it is in lesponse to winch he told them orally tha t 
error to orally explain an instruction given, their questions had nothing to do wi th the 
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case, and that it was their duty to determine 
the case under the evidence and instructions 
given, held, that such action was not errone
ous, it not being an instruction to the jury, 
but a refusal to instruct: Sullivan v. Collins, 
18-228. 

It is not error in the court, after reading to 
the jury instructions asked by one of tho par
ties, to state orally that such instructions are 
given at the request of such party: Scott v. 
Chicago, M. & St. P. R. Co., 68-360. 

A direction to the jur3' to find a verdict for 
one party, when such direction is proper, need 
not be in writing: Milne v. Walker, 59-180. 

Instructions asked, written in pencil, cannot 
be refused as not being in writing, as required 
by the statute: Harvey v. Tama, County, 53-
228. 

The rule requiring instructions to be in writ
ing is sufficiently complied with by presenting 
them in print: State v. Fooks. 65-196. 

Where instructions were given orally and 
afterwards reduced to writing, with the ac
quiescence of defendant, held, that it was not 
ground for reversal on defendant's appeal: 
State v. Sipult, 17-575. 

IE a party sits by with the knowledge that 
the statute requiring instructions to be in 
writing is not being complied with, and with
out excepting to the oral charge, he cannot 
afterwards be allowed to complain: Head v. 
Langworthy. 15-235. 

Modification of instructions asked may 
be made b3' cutting oil a part of the sheet on 
which the instruction is written, notwith
standing the particular provisions of § 3992 as 
to the method of making modifications: Ham, 
v. Wisconsin, I. & N. R. Co., 61-716. 

Giving instructions to jury without 
r ead ing : A party who, without objection, 
permits instructions to be handed to J he jury 
as given, without being read, cannot alter 
verdict object to the action of the court in so 
doing: Langworthy v. Meyers, 4-18; Talty v. 
Lusk, 4-469. 

W h e n to bo asked: Instructions which 
are submitted during the opening and only 
argument made at the trial cannot be refused 
as being presented too late: McCalebv. Smith, 
22-242. 

Marking as " given " or as " refused: " 
Where several instructions were asked, writ
ten on sheets of paper lastened at the top, and 
on the margin of the first sheet the court 
wrote, "instructions one to seven, all refused," 
held, that this was a substantial compliance 
with the statute (i? 3993) requiring the court 
to write "given" or '-refused" in the margin 
of each instruction, and was a refusal such 
that exception might be taken thereto: Har
vey v. Tama County, 53-228. 

Unless it is stated on the margin or else
where that an instruction complained of was 
"given,"' it will not be regarded as properly 
before the court on appeal. The recital in the 
clerk's transcript that an instruction was 
given is not sufficient: Cadwallader v. Blair, 
18-420. 

As to making instructions part of the rec
ord, and preserving exceptions thereto, see 
infra, V. 

Addi t iona l ins t ruc t ions : If further in
structions are to be given to the jury after 

they have retired they must be given in open 
court, that an opportunity may be offered to 
know what they are, and except to them if 
desired, and to ask others if deemed necessary: 
0'Conner v. Guthrie, 11-80. 

Additional instructions should not be given 
without notice to counsel of the parties: Davis 
v. Fish, 1 G. Gr.,406. 

Special in ter rogator ies : It is proper and 
not uncommon, in the submission of special 
interrogatories, to instruct the jury as to the 
mode and manner of answering each one, ac
cording as they find the facts to exist: State 
v. Geddis,, 42-264. 

II. DUTY TO INSTRUCT; REFUSAL; MODIFICA
TION. 

A just ice of the peace has no authority 
to give instructions to a jury in his court: St. 
Joseph Mfg. Co. v Harrington, 53-380. 

D u t y to ins t ruc t : It is the duty of the 
judge to see that every case is so presented to 
the jury that they have clear and intelligent 
notions of what they are to decide, and neces
sary instructions should therefore be given, 
although not requested by counsel; and a fail
ure to give such instructions may be ground 
for new trial when the verdict does not effect
uate justice between the parties: Owen v. 
Owen, 22-210. 

If the instructions asked by counsel are de
fective and insufficient, and the case is compli
cated, or the law applicable to it not supposed 
to be within the knowledge of jurymen, and, 
particularly, if the charge is of a high crimi
nal offense, it is the duty of the court to point 
out to the jury controverted questions of fact, 
and state the law applicable to them, and a 
failure to do so will be error: State v. Brain-
ard, 25-572. 

Where, in a criminal prosecution, the court 
gave full instructions as to the theory of the 
case relied on by the prosecution, but omitted 
to give instructions upon an essential part of 
the case upon the theory upon which defend
ant relied, held, that the judgment should be 
reversed: State v. O'Hagan, 38-504. 

Where instructions, although correct as far 
as they go, tlo not announce such rule as is 
necessary for the guidance of the jury, the 
giving of them will amount to error: Durant 
v. lish, 40-559. 

The fact that an instruction directs the at
tention of the jury to certain things proper to 
be considered, as well as to the facts and cir
cumstances surrounding the case, will not con
stitute error merely because it omits to direct 
their attention to other facts which might be 
proper for them to consider: Allender v. Chi
cago, R. I. & P. R. Co., 43-276. 

The reasons for the rules of law contained 
in instructions to the jury need not be stated: 
State v. Turner, 19-144; State v. Rorabacher, 
19-154. 

Ins t ruc t ions should be asked: It is not 
incumbent on the court, on its own motion, to 
instruct as to a matter upon which an instruc
tion is not requested by the party desiring it: 
Smith v. Chicago, M. & St. P. R. Co., 60-512. 

Where it does not appear but that substan
tial justice has been effected, and further in
structions have not been asked, the case 
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should not be reversed for failure of the court 
to more fully instruct the j u r y : Hubbell v. 
Ream, 31-289. 

If instructions given do not embrace the law 
applicable to the case it is the duty of the 
par ty desiring a fuller or broader instruction 
to ask it, and if he fails to do so he cannot 
object to an instruction which is given and is 
correct as far as it goes: Gwinn v. Crawford, 
42-63. 

Mere failure to instruct may be reversible 
error if it appears that defenelant has not bad 
a fair trial. But where instructions are cor
rect as far as they go, defendant cannot be 
heard to complain of failure to instruct as to 
mat ters as to which no instructions have been 
asked: State v. Helvin, 65-289. 

Failure to state the law upon a particular 
point will not avail defendant if he has not 
asked instru tions on such point: State v. 
Tweedy, 11-350; State ex rel. v. O'Day, 69-368. 

A partj7 cannot object on the ground of fail
ure of the court to fully instruct the ju ry un
less he has asked proper instructions on the 
point on which he claims the charge to be de
fective : Ault v. Sloan, 4-508. 

Failure of the court to instruct as to other 
points upon which no instructions were asked 
will not be error where the instructions given 
are correct as far as they go : Mackie v. Cen
tral R. of Iowa, 54-540; 'Hall v. Stewart, 58-
681. 

Where an instruction is correct as far as 
it goes, it will not generally be considered 
erroneous for not stating additional rules ap
plicable to the same point, unless the opposite 
party asks an instruction for the purpose of 
supplementing i t : Gwynn v. Duffield, 66-708. 

Objection tha t instructions are not more 
specific cannot be urged by a par ty who failed 
to ask more specific instructions: Dixon v. 
Steirart, 33-125; Harrison v. Iowa Midland 
R. Co., 36-323; Koehler v. Wilson, 40-183. 

If a party desires to have a question spe
cifically presented to the attention of the j u ry 
he should ask an instruction upon i t : Slate v. 
Hazen, 39-648; MeCausland v. Cresap, 3 
G. Gr., 161. 

Where an instruction contains affirmative 
error, appellant will not be debarred from 
complaining thereof because he fails to ask an 
instruction which would have contravened 
the one given and expressed the correct ru l e : 
State v. Penned, 56-29. 

Failure to give an instruction which is ab
solutely essential to enable the ju ry to cor
rectly apply the rule laid down in the instruc
tion given will constitute error even though 
no such instruction is asked: Seekel v. Nor
man, 71-264. 

Refusal of irrelevant instructions: It 
is not error to refuse instructions which are 
irrelevant to the issue: Ford v. Jefferson 
County, 4 G. Gr., 273. 

Instructions may be refused which, while 
correct, are not essential to enable the ju ry to 
understand tho questions involved: Hale v. 
Philbrick, 47-217. 

R e f u s a l t o m o d i f y : Although the court 
may in its discretion modify instructions 
asked and give them as modified, yet it is not 
under obligation to so correct or limit them. 
I t may retuse them entirely anel leave the 

par ty proposing them to assume the hazard of 
their entire correctness: Tifield v. Adams, 3 -
487; Keenan v. Missouri State Mut. Ins. Co., 
12-126. 

I t is not error to refuse an instruction wh ich 
could not be properly given wi thout modifica
t ion : Grimes v. Martin, 10-347; Morrison v. 
Myers, 11-538. 

R e f u s a l a s t o f a c t s i n d e t a i l : The court 
may properly refuse instructions which merely 
call the at tent ion of the jury to par t icular 
facts and circumstances testified to by the wit
nesses in the case which are proper for their 
consielerati on. I t might be impractical to in
s truct as to all the facts in detai l : Kline v. 
Kansas City, St. J. & C. B. R. Co., 50-656; 
State v. Miller, 65-60. 

The ju ry having been instructed tha t plaint
iff could not recover unless they found the 
existence of the contract relieel on by h im, 
held, tha t it was unnecessary to further in
struct tha t plaintiff could recover upon proof 
of other ma t t e r s : Poole v. Hintrager, 60-180. 

Refusal of proper instructions error: 
The court shall give instructions asked if t hey 
are correct and there is any basis for t hem in 
the tes t imony: State v. Gibbons, 10-117. 

Where letters were put in evielence to prove 
an admission and also to be used by w a y of 
comparison to prove the genuineness of a sig
nature , held, t ha t it was error to refuse to in
s truct the j u r y tha t they might make such 
comparison: Saunders v. Hoivard, 51-517. 

The refusal of the court to give instructions 
correct in law and supported by the evidence 
and not cewereel by instructions given consti
tutes reversible er ror : Prichard v. Hopkins, 
52-120; Spaulding v. Adams, 63-437. 

It is not sufficient tha t the ju ry might have 
consieiered evidence referreel to wi thou t an in
struction. If it is proper for the ju ry to con
sider mat te rs referred to in the instruction it 
is proper for the court to so instruct t h e m : 
Spaulding v. Adams, 63-437. 

An instruction sinipfy calling the at tent ion 
of the j u r y to certain mat ters which the evi
dence tends to establish, informing them t h a t 
they should consider such circumstances, 
should be given if requested and correct in 
l a w : Ibid. 

Instructions cannot be refused on the ground 
of being unnecessarilv lengthy and n u m e r o u s : 
McCaleb v. Smith, 22-242. 

The refusal of an instruction calling at ten
tion to the effect of impeaching evidence upon 
the credibility of any part icular witness, held 
not error where a general instruction on t h a t 
question was g iven . State v. Curran, 51-112. 

Also held not error to refuse an instruction 
cautioning the ju ry not to put a strained con
struction upon the testimony of the prosecut
ing witness: Ibid. 

R e f u s a l o f i n s t r u c t i o n s o t h e r w i s e 
g i v e n : I t is not error to refuse instructions 
asked where the subject is properly covered 
by instructions given by the cour t : Rusch v. 
Davenport. 6-443; State v. Castello, 62-404; 
Seekel v. Norman, 71-264. 

The court is not bound to repeat t he instruc
tions previously g iven : Trustees of Iowa Col
lege v. Hill, 12-462. 

I t will not constitute error to refuse instruc
tions when others given by the court cover 
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preeiselv and fully the same ground: Harper 
v. Madren, 21-407. 

I t is not error to refuse instructions which 
are correct if others to the same effect have 
been given: Clinton Nat. Bank v. Torry, 30-
85; Todd v. Branner, 30-439; Hopper v. Moore, 
42-563. 

I t is not error to refuse instructions which, 
though correct, are substantially covereel by 
instructions given by the coui t : Pi ice v. Alex
ander, 2 G. Gr., 427", Raver v. Webster. 3-502; 
Rw-ch v. Davenport, 6-443; Mills v. Mabon, 
9-484; Payne v. Bdlhighum, 10-300; State v. 
Hoekenbei ry, 11-269: Rmdskoff v. Barrett, 
14-101; Puss v. Steamboat War Eagle. 14-363; 
State v. Roi abacher. 19-154; State v. Sel laqel, 
19-169; Harper v. Madren, 21-407; Robinson 
v. Illinois Cent. R. Co., 30-101; Willi elm v. 
Fimple, 31-131; Maxwell v. Gibbs, o2-32: State 
v. Moiphy, 33-270, Kline v. Kansas City, St. 
J. & C. h. R. Co., 50-856; Thomas v. Biook-
lyn, 58-43 i . Thompson v. Keokuk, 61-187; 
Vol aw v. I)" tt, 62-016; Gee v. iWoss, 68-318. 

When the law ol the case hao once been 
stated to il.e ju ry all iiirliier mstiuetions 
should be lefused: Wilsoit Sewing Machine 
Co. v. Bull, ,)2-554. 

I t is not eiror to ielu=e an instruction sub
stantially given in anolher foim which is as 
beneficial (o thf pai ty a» if given in the ioi m 
asked by hi*, counsel: Siate v. Stanley, 33-526. 

W h e n bv ; gicvment ol the paiiies instiue-
tions gn en by the court wetc to be deceive of 
the case, held, that the refusal to give enery 
instruction aoked by one of tlie p.ntics could 
not be consuaed as error: Persons v. Hedges, 
15-119. 

I t is not error to refuse one instruction and 
give another m n s place which diffeia fiom 
the former merely in words and not in essen
tial meat1 ing: Guipinv. Wilson, 40-90. 

I t is not oi ior to refuse instinotions embody
ing pioposilioiib winch aie all foicibly and 
favorably pi (seated m instract.oafa given: 
State v. Donutker, 40-340. 

I t is not enoi to ieiu-.ean instruction which 
p r e s e n t a dud> ir- • tha t has been la . r l j stated 
in s 'noth'r mot-uctioii: Allen v. Buihugton, 
C. R. & A. Jl. Co , 57-C23. 

Yih<"etbe nioiructious given fairly submit 
the .u( i its of the < onliovcisy to the ju>\ , the 
refusal to give otheis substantially covoiec bv 
tho-,6 g i \en will not con-dilute error: Van 
Winter v. Hinry County, 01-681. 

Where one nijUuct.on states to the ju ry the 
rule .is to an element of the ca-e it is noi n< c-
essaiy to repeat the same l life m io> uct ion 
wit'i oilier l i istiuctioas: Slate v. Ileaiherton, 
b0-l',5. 

P a r t i c u l a r i n s t r u c t i o n s : Each party has 
flu iighe to Jiave the jury nistriieteil upon the 
law of the case clcaily anel pointe lly, so as to 
h\i\e no gioiiuu ior eiror or m'stake, and if is 
en or to it-fuse an instruction co' iect m Law 
and applicable to the eviuencc which instruct , 
as to ,i pait icidar t ia te oi fac ts although the 
genetal pi >p^,ition is coieied by other m-
st inot ions: Muldowney v. Illinois Cent. R. 
Co., 32-176; leiiy v. Dubuque Southwestern 
R. Co., 36-102; Manuel v. Chicago. R. I. & 
P. R. Co, 56 -6J5 ; Patkhill v. B.ighton, 6 1 -
103. 

I t is error to leiuse an instruction directly 

applicable to facts of which there is evidence 
befoie the jury , al though the principles of 
law to winch such facts relate are properly 
stated in the instructions given: Muldowney 
v. Illinois Cent. R. Co., 39-615. 

It is error to refuse correct instructions 
which are relevant, even though the same in
structions are given in a different form: Web
ster v. Rarer, 4 G. Gr., 426. 

M o d i f i c a t i o n s of instructions asked should 
not t e by uiceihneatioii or erasure: Phillips 
v. Starr, 26-349. 

In g i \ ing in struct ions the court is not lim
ited to the language Adopted by the pa i ty re
questing them, but may modify them to meet 
its views; but if, as so modified, they do not 
express the law they are subject to objection: 
State v. Gibbons, 10-117; Aobott v. Striblen, 
6-191. 

I t will not constitute error to add to an in
struction a modification which does not change 
its mean ing : Moore v. Chicago, B. & Q. R. 
Co., 65-505. 

Held not error to modify an instruction so 
as to make if a» bioad ?s the issues between 
the par t ies : Large u. Moore, 17-258. 

Modnications will not be erroneous which 
are merely words of explanation expressing 
that which must have been understood had 
thov not been added: Paukeit v. Liver more, 
5-277. 

W h e i e an instruction asked by a pai ty is 
modified by the couit with matter riot perti
nent thereto, oi c u r a c o i b if peitinent, it will 
con&titate error: Suite v. Green, 20-424. 

A modiiicat.on ox an in f rac t ion by cutt ing 
out a peition of it, held, not to constitute error 
where the change was a proper one: Ham o. 
Wisconsin, I. tic N. R. Co., 61-710. 

111. SUBJECT-MATTER O F INSTRUCTIONS. 

a. In General; Misleading and Erroneous; 
Effect 0/ Et r\jr. 

T h e c h a r g e i n g e n e r a l : I t is better as a 
general rale /oi the judge to put aside the in
structions asked anel cover the whole ground 
in a methodical charge ol his o w n : State v. 
('ollias, 20-85. 

W h e i e numerous and co iflicting instruc
tions aie asked by the opposite paities they 
should be subjected to the mental alembic of 
the judge and mateiial ly reduced and purified 
anel moulded to the lacts of the case: Murphy 
v. Chicago, S. I. & P. R. Co., 38-539. 

11 is not gooel practice for the court to charge 
the ju ry m chief and then give all the in
structions asked by either par ty. A clear and 
distinct enunciation of the law should be 
given: Wilson Sewing Machine Co. v. Bull, 
52-o54. 

Ordinarily where the whole law of the case 
is given to ihe ju iy , al though at the instance 
oi the d'iferent parties, tho bupieme couit 
will not intei fere, but the insn notions must 
be consilient as a whole, and not niisi'Mclmg: 
tlobei, v. Burlington & M. R R. Co., 20-562. 

Instructions to the j u ry which partake of 
the na ture of an argument are to be discour
aged, and courts should labor to give such 
only as present the issues in a clear, simple, 
plain and unincumbered m a n n e r : /Siate v. 
Turner, 19-144. 
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While it is not good practice to ask instruc
tions which are simply intended to constitute 
a reply to the argument of counsel on the 
other side, and such instructions can usually 
be properly refused, yet where the a rgument 
of counsel contained statements not war
ranted by the evidence, lield, that it was error 
to refuse an instruction which was intended 
to correct any misapprehension growing out of 
such improper a rgument : State v. McCart
ney, 65-522. 

F o r e i g n t e r m s : The use of the word onus 
in an instruction held not objectionable; for, 
though a Latin word, it is incorporated into 
our language: In re Will of Convey, 52-197, 

S h o u l d "be c l e a r a n d c o n s i s t e n t : In
structions should be brief and perspicuous; 
and where they are confused or in conflict, to 
the probable prejudice of the complaining 
party, a new trial should be granted: Eyser v. 
Weissgerbcr, 2-463; Hoben v. Burlington & M. 
R. R. Co.. 20-562. 

The whole charge, as given, should be con
sistent, and so framed as not only to state the 
law correctly, but in such manner as not to 
confuse the jury: Hoben v. Burlington & M. 
R. R. Co., 20-562. 

A b s t r a c t p r o p o s i t i o n s : Instructions 
should clearly present the rules applicable to 
the peculiar iacts of the case rather than gen
eral and abstract propositions of law, the bear
ing and force of which will not be fully un
derstood and correctly applied by the j u r y : 
State v. Glynden, 51-563. 

The giving or refusal of an instruction 
upon a mere abstract proposition of law, not 
referring in any way to the evidence, is not 
sufficient to warrant a reversal, unless it may 
be fairly inferred that tho jury was thereby 
misled to the prejudice of tne party com
plaining: McGregor v. Armill, 2-30. 

While the giving of instructions containing 
abstract propositions of law not applicable to 
the evidence wilt not in itself constitute prej 
udicial error, yet, if the jury are thereby left 
without any other guide m applying the evi
dence to the case, tha t fact may in itself con
stitute error warrant ing a reversal: State v. 
Thompson, 45-414. 

It may al=o be error to give instructions em
bodying abstract propositions of law which are 
correct in themselves, but are not applicable 
to the evidence, where such instructions have 
a tendency to make an erroneous impression 
upon the jury and mislead t h e m : MoJJltt v. 
Cressler, 8-122; Van Tuyl v. Quintou, 45-459; 
Williamson v. Reddish, 45-550. 

C o n t r a d i c t o r y : I t is error sufficient to 
war ran t a reversal that instructions lay down 
two contradictory rules for the guidance of 
tne jury , if it appears tha t they may have 
adoptetl the erroneous instead of the correct 
one : State v. ITartzell, 58-520. 

l'onfiict in the instructions is a ground for 
i >versal on appeal : Moore v. Des Moines & Ft. 
l\ H. Co., 09-491. 

Where an erroneous instruction is given the 
fsi.cc that the jury are elsewhere correctly in-
•-t n u t( d will not cure the error. In such case 
l b " instructions would be conflicting and in-
co:i8it,reiit: State v. Keasling, 74-528. 

M i s l e a d i n g : An instruction embracing a 
legal pimciple may be misleading as applied 

to the part icular facts of the case, and there
fore erroneous: State v. Benliam, 23-154. 

An instruction embracing a correct legal 
principle, but couched in such language as t o 
be likely to mislead the jury, may properly be 
refused: Perry v. Dubuque Southwestern R. 
Co., 36-102-

Where the instructions are such tha t t h e 
j u r y have been prooably misled and confused 
by the language used, a new trial should be 
granted, even though the law may have been 
correctly stated in some of the ins t ruc t ions : 
Preston v. Dubuque & P. R. Co., 11-15. 

In a part icular case, held, tha t an ins t ruct ion 
referring to a mat ter which, owing to the cir
cumstances of the case, was not proper for t h e 
j u ry to consider, was misleading and therefore 
erroneous: Dolan v. Jean, 35-413. 

Where an instruction is mibieading by rea
son of being susceptible of an erroneous con
struction, a l though technically correct, it m a y 
be a ground for reversal : McCracken v. Webb, 
36-551. 

An instruction which is inapplicable to t he 
test imony, and has a tendency to mislead t h e 
•jury, will constitute er ror : Aultman v. Lee, 
43-404. 

Giving an instruction so framed t h a t i t 
migh t have misled the j u ry as to the a m o u n t 
of proof necessary on the part of defendant , 
held sufficient error to war ran t a reversa l : 
Williamson v. Reddish, 45-550. 

An instruction collecting together var ious 
th ings which, if t rue, woulel exonerate defend
ant from liability, held, to be misleading in 
tha t it tended to lead the j u ry to believe t h a t 
all such circumstances must concur to exon
erate defendant, whereas a portion of them 
only were sufficient, as a mat ter of law, for 
tha t purpose: Van Tuyl v. Quinlon, 45-459. 

An instruction directing the j u ry t h a t if 
they find a certain fact to be t rue to r e tu rn a 
verdict for plaintiff, when the r ight of recovery 
depends upon other facts in connection wi th 
the fact thus mentioned, is mis leading: 
McKern v. Albia, 69-447. 

An instruction directing the j u ry as to the. 
effect of a particular fact, which fact is in 
itself not essential as to the rights of either 
par ty , i s misleading: Campbell v. Wheeler, 69-
588. 

An instruction to the effect tha t a bill of sale 
was invalid unless possession of the property-
passed thereunder, held misleading, as no ex
planation was made as to the effect of notice 
to other persons of the t ransact ion: Tiffany v. 
Anderson, 55-405. 

Where an instruction was such tha t it au
thorized the jury , if they found a certain fact, 
to consider it only in mitigation and allow 
some damage, when the fact itself was such 
as to entirely preclude plaintiff's recovery, held 
error sufficient to require a reversal : Guptill 
v. Veroach, 58-98. 

A part icular instruction excluding from t h e 
j u ry any s ta tements of counsel as to the issues 
on a former trial, held not erroneous as tend
ing to exclude the pleadings on the former 
t r i a l : Wormley v. Hamburg, 46-144. 

An instruction to the ju ry tha t if they be
lieved plaintiff had testified falsely to any ma
terial fact they would be authorized to reject 
all his testimony unless corroborated by other 
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credible evidence, held not misleading: Broimi 
v. Chicago, R. I. & P. R. Co., 51-235. 

A mere mistake of the court in directing the 
j u ry that , if their verdict was for plaintiff, the 
form should be " that the ju ry find for the de
fendants," etc., held not such error as likely to 
mislead the j u r y : Eldredge v. Bell. 64-125. 

The fact that the court in stating the issues 
to the j u ry confounds the action of trespass 
wi th trespass on tho case is not such an error 
as can be made a ground for reversal: Brown 
v. Hendrickson, 69-749. 

E r r o r w i t h o u t p r e j u d i c e i n g i v i n g i n 
s t r u c t i o n s : A case will not be reversed for 
the giving of an erroneous instruction which 
could not have worked any prejudice to the 
complaining pa r ty : Eyser v. Weissgerber, 2-
463; McGregor v. Armill, 2-30; McKay v. 
Leonard, 17-369; Clagett v. Coulee, 16-487; 
Ocheltree v. Carl, 23-394; Hunt v. Chicago <& 
N. W. R. Co., 26-363; Horr v. Reed, 20-591; 
Thompson v. Blanehard, 2-44: First Nat. 
Bank v. Breese, 39-6-10; Blackburn v. Powers, 
40-681: State v. Hart. 67-142; Kendig v. Over-
hulser, 58-195; Parkhurst v. Masteller, 57-
474 ; Walthem v. Artz, 70-609. 

The giving of an irrelevant instruction will 
be considered error without prejudice where 
it could not have been detrimental to the 
par ty complaining: Sullivan v. Finn, 4G. Gr., 
544. 

Where the result could not have been dif
ferent if erroneous instructions which were 
given by the court had not been given, the 
giving of such instructions will be deemed 
error without prejudice: Farwellv. Salpaugh, 
32-582. 

The failure to give a correct instruction 
will not be reversible error, if, even had the 
instruction been given, the result must have 
been the same, and any other verdict would 
properly have been set aside: Cedar Falls & 
M. R. Co. v. Rich, 33-113; Olson v. Neal, 63-
214. 

The refusal to give a correct instruction as 
to a mat ter properly before the ju ry will be 
error without prejudice if the jury specially 
find that the facts on which the instruction 
was founded did not exist : Martin v. Algona, 
40-390; Clinton Nat. Bank v. Graves, 48-228. 

Where it is clear from the verdict tha t the 
j u r y have not been misled by an erroneous in
struction, the giving thereof will not be ground 
for reversal: Gwinn v. Crawford, 42-63; Peake 
v. Conlan, 43-297. 

An instruction which might be erroneous as 
a general proposition, but is not misleading 
under the evidence, will not be ground for a 
reversal: Ross v. Davenport, 66-548. 

Error in giving an instruction will be error 
without prejudice where the verdict of the 
j u r y is in favor of the person complaining: 
Dunham v. Dennis, 9-543. 

Where an erroneous instruction as to a par
ticular mat ter is given, but from the verdict 
it is apparent that the ju ry have adopted a 
view of the case which renders such mat ter 
immaterial , the error will be considered as 
wi thout prejudice: Hall v. Stewart, 58-681; 
Hall v. Ballou, 58-585. 

Error in the giving of an instruction will be 
wi thout prejudice where it appears tha t the 
j u ry have made such a finding upon the facts 

t ha t such instruction can have had no influ
ence upon the result : Keyser v. Kansas City, 
St. J. & C. B. R. Co., 61-175; Lalhropv. Cen
tral Iowa R. Co., 69-105. 

Where an instruction in stating the liability 
of defendant fails to notice a limitation on 
that liability, but the evidence clearly shows 
the non-existence of such limitation, the error 
in failing to state the limitation will be deemed 
to be without prejudice: Brentner v. Chicago, 
M. &St. P. R. Co., 68-530. 

Wnere instructions were given as to the 
right of plaintiff to recover exemplary dam
ages, which were claimed to be erroneous, 
held, tha t as, under the circumstances, plaint
iff was not entitled to actual damages, the 
instruction was, if erroneous, error wi thout 
prejudice: Myers v. Wright, 44-3S. 

Where the verdict necessarily implies the 
finding of every fact as established which 
under the law is required to establish right to 
recovery, there is no ground to set aside the 
verdict, even though under the instructions 
plaintiff was required to prove in addition, as 
a condition of his right to recover, another 
fact which was not essential: Tuck v. Singer 
M'f'gCo., 67-576. 

Error in general instructions to the ju ry 
as to mat ters of law will be deemed error 
without prejudice where the verdict of tho 
ju ry is special, having no connection or rela
tion whatever with any principle of l a w : 
Wilkinson v. Connecticut Mut. L. Ins. Co., 30-
119. 

Where the ju ry has, by special findings, de
termined every fact necessary to authorize 
judgment , error in giving or refusing instruc
tions as to the legal conclusions to be d rawn 
from such facts -n ill constitute error wi thout 
prejudice: Boats v. George, 30-601, 

I t is not error to refuse instructions asked 
which are substantially given in the charge of 
the court: Wilhelmv. Fimple, 31-181. 

A par ty cannot claim tha t he has been 
prejudiced by the failure to instruct at his re
quest as to wha t his rights would have been 
under a condition of things which the verdict 
shows conclusively did not exist : Ibid. 

Judgment will not be reversed because of 
an erroneous instruction given by the court 
below when the controlling question in t h e 
case was fairly left to the jury, and correctly 
decided by t h e m : Bondurant v. Crawford, 
22-40. 

If a par ty complains of erroneous instruc
tions he must not only show the error, but tha t 
it resulted to his prejudice, and for that pur
pose it must appear that judgment was ren
dered against h i m : Shannon v. Scott, 40-629. 

E r r o r of w h i c h p a r t y c a n n o t c o m 
p l a i n : A par ty cannot complain of the giving 
of instructions which are of the same purport, 
though not identical wi th those asked by him
self -."Smith v. Sioux City & P. R. Co., 38-173. 

Where an instruction given is erroneous on 
a particular point, but as to tha t point the in
structions asked by the par ty complaining 
contain the same error, the par ty cannot take 
advantage of such error in the instruction 
given: Welter v. Hawes, 49-45; Campbell v. 
Ormsby, 65- 518. 

Where instructions follow the theory of the 
case as set forth in the petition, plaintiff can-
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not complain of error in the instructions as to 
the basis of recovery: Briscoe v. Reynolds, 
51-673. 

An error in presenting issues to the jury by 
which defendant is allowed the benefit of a 
defence which he is not entitled to will not be 
a ground of reversal in favor of such party: 
Chlein v. Kabat, 72-291. 

General direct ions to j u r y : A statement 
by the judge to the jury, that, a case having 
been twice tried, it was important that they 
should agree if they could satisfy their minds 
as to the right of the case, field not improper: 
Niles v. Sprague, 13-198. 

It is not error to caution the jury, after they 
have been out for some time without agree
ment, that each juror should lay aside pride 
of opinion and examine their differences in a 
spirit of fairness and candor, and state to 
them that a new trial would involve large ex
pense: Frandsen v. Chicago, R. I. & P. R. 
Co., 36-372. 

The court may properly instruct upon a 
point not suggested by counsel for either 
party, and intimate to counsel his intention of 
instructing on such point, and his desire to 
have the point discussed, even though thereby 
he discloses to the counsel of one party an 
error which such counsel might have over
looked, and which would have been fatal to 
his case: Hinkle v. Davenport, 38-355. 

b. Stating the Issues. 

B y the cour t : It is the province of the 
court, and not that of the jury, to determine 
the nature of the action, or what issues are 
made by the pleadings: McKinney v. Hart-
man, 4-154; Beebe v. Stutsman, 5-271; Potter 
v. Wooster, 10-334; Reid v. Mason, 14-541; 
Pharo v. Johnson, 15-560; Hempstead v. Des 
Moines, 52-303. 

D u t y to state the i ssues: In a proper and 
necessary case the court is to inform the jury 
specifically as to the issues involved and not 
leave it to them to determine such issues; 
but when the necessity for such a case does 
not exist, no such direction can be asked as a 
matter of right: Fannon v. Robinson, 10-272. 

It is the province and duty of the court to 
determine what are the issues in the plead
ings, and this cannot be left to the jury: West 
v. Moody, 33-137. 

It is the duty of the court to instruct as to 
the issues, and state directly and plainly the 
claims made by the parties: Little v. McGuire, 
43-447. 

The court should make a full statement of 
the issues to the jury: Hollis v. State Ins. Co., 
65-454. 

Failure of the court to state fully to the 
jury the material issues made by the plead
ings will constitute error: Potter v. Chicago, 
R. I. # P. R. Co., 46-399. 

The fact that an issue is ignored in the in
structions given to the jury will constitute 
reversible error: Hill v. Aultmann, 68-630; 
Kennedy v. Rosier, 71-671. 

It is error to omit reference to a material 
issue in the case, as, for instance, the issue of 
contributory negligence: Gamble v. Mullin, 
74-99. 

In a particular case, held, that there was no 

prejudicial error in referring in an instruction 
to the matter charged in the petition, without 
specifying also an amendment to the peti
tion: Fuhs v. Osweiler, 59-431. 

Instructions in a particular case, held suffi
ciently to present to the jury the issues before 
them, although the fact that defendant denied 
the averment of plaintiff's petition was not 
stated in express terms: Gunsel v. McDonnell, 
67-521. 

It is not necessary to present to the jury 
questions which have been disposed of by rul
ings made during the progress of the trial: 
Wells v. Kavanaugh, 74-372. 

E r r o r in s t a t ing : As to the correctness of 
statement of tho issues in particular cases, see 
Stafford v. Oskaloosa, 57-748: Beems v. Chi
cago, R. I. & P. R. Co., 58-150. 

Ma t t e r s no t in i ssue: It is not error in 
the court to fail to state to the jury the effect 
of impeaching evidence as to the credibility of 
a witness where no instruction on that ques
tion is asked. The impeachment of a witness 
does not constitute a defense, but merely re
lates to the credibility to be given to the testi
mony, and the failure to instruct as to the 
effect of an effort to impeach does not consti
tute a failure to state the issues in the case: 
State v. Kirkpatrick, 63-554. 

Matters of dispute arising upon the law or 
the evidence are not issues which the court 
ought specifically to present to the jury: State 
v. Nadal, 69-478. 

Failure to give an instruction with reference 
to immaterial questions on matters which, 
though pleaded by way of defense, do not 
constitute a defense in law, will not be deemed 
prejudicial to the party seeking to raise the 
immaterial question or plead the incompetent 
matter: Tuck v. Singer Mfg. Co., 67-576. 

It is error to submit to the jury an issue not 
in the case; Storrs v. Emerson, 72-390; Ben
ton v. Chicago, R. I. & P. R. Co., 55-496. 

Issues not supported by evidence: 
Failure to state to the jury an issue raised by 
the pleadings will not constitute error where 
there was no evidence for the party intro
duced upon such issue: Van Vechten v. Smith, 
59-173. 

It is not necessary for the court to state to 
the jury an issue involving matters as to 
which there is no conflict in the evidence: 
Kimball v. Monarch Ins. Co., 70-513. 

H o t sufficiently specific: If the issues 
are stated in the instructions, a failure to state 
them more specifically will not be reversible 
error where more specific instructions are not • 
asked by the opposite party: Dixon v. Stewart, 
33-125. 

Issues withdrawn: Where the court de
clines to submit an issue to the jury upon 
which evidence has been introduced, the evi
dence bearing on that issue should be taken 
from the jury, and it is error in such case to 
instruct them that the facts concerning that 
matter may properly be considered in deter
mining the issues that are submitted: Ham
mer v. Chicago, R. I. & P. R. Co., 70-623. 

Reference to pleadings: It is improper to 
direct the jury to the pleadings for the pur
pose of ascertaining what the issues are: Fitz
gerald v. McCarty, 55-702; Porter v. Knight, 
63-365; Bryan v. Chicago, R. I. & P. R. Co., 
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63-464; Hollis v. State Ins. Co., 65-454; Lind
say v. Des Moines, 68-368. But such refer
ence will not constitute error if the issues are 
clearly stated without regard to such refer
ence : Dorr v. Simerson, 73-89. 

The statement of the issues should be in 
writing, and it is error to make such state
ment by reading from the pleadings portions 
which are not incorporated in the instruc
t ions : Hall v. Carter, 74-304; Slate v. Bir
mingham, 74-107. 

I t is not error to refer the jury to the plead
ings to ascertain the narrat ive of the facts 
therein contained : Marion v. Chicago, R. I. 
& P. U. Co., 04-568. 

I t is not improper to refer the jury to the 
petition and the amendment thereto lor a 
fuller statement of the several items of the 
plaintiff's claim for damages: Lanning v. Chi
cago, B. &Q. Ii. Co., 68-502. 

It is not error to state the issues in the form 
presented by the parties -. Fleming v. Shenan
doah, 71-456. 

I t is a sufficient s tatement of the issues 
if the court sets out the pleadings and adopts 
t hem as a pai t of the instructions where che 
pleadings contain a plain statement of the 
mat te r in controversy: Crawford v. Nolan, 72-
673. 

I t is not required tha t the issues should all 
be stated in a single paragraph of the charge. 
I t is sufficient if they are fully stated to the 
jury in some part of the charge in such a man
ner as to be understood: Timins v. Chicago, R. 
I. & P. R. Co., 72-94. 

IV. PERTINENCY TO ISSUES AND EVIDENCE. 

a. In General. 

M u s t b e p e r t i n e n t t o i s s u e s i n p l e a d 
i n g s : I t is error to submit to the jury a ques
tion not presented by the pleadings: Stein v. 
Seaion, 51-18: Whitsettv. Chicago, R. I. & P. 
R. Co., 67-150. 

An instruction to the ju ry as to liability for 
a cause of injury not alleged in the petition is 
ground for a reversal: Cressy v. Postville, 
59-62. 

Instructions should not bo given upon a 
mat te r which is not in issue: Troughear v. 
Lower Vein Coal Co , 62-576; Fisk v. Chicago, 
M. & St. P. R. Co.,74-424. 

I t is error to give an instruction containing 
a correct legal proposition which is not appli
cable to any issue involved in the case: Deppe 

' v. Chicago, R. I. & P. R. Co., 36-52; Roberts v. 
Richardson, 39-290; Sioux City & P. R. Co. 
v. Walker, 49-273; Wood v. Chicago, M. & St. 
P. R. Co., 68-491. 

Where evidence is admitted without objec
t ion upon an issue not raised by the pleadings, 
the court may properly instruct the jury as to 
the effect of such evidence. The objection 
tha t no such issue is raised in the pleadings 
comes too la te : Collins v. Collins, 46-60. 

The objection tha t instructions given per
tain to an issue not in the case cannot be con
sidered if the par ty objecting has asked in
structions upon tha t issue: Hahn v. Miller, 
60-96. 

R e f u s a l of i n s t r u c t i o n s n o t p e r t i n e n t : 
An instruction not pert inent to the pleadings 

or evidence should be refused although con
taining correct jiropositions of law: Cutter v. 
Fanning, 2-580; Gover v. Dill, 3-387; Conger 
v. Dean, 3-463; Oliver v. Depew, 14-400; 
Packer v. Cockayne, 3 G. Gr., I l l ; State v. 
Gibbons, 10-117. 

I n s t r u c t i o n s n o t s u p p o r t e d b y e v i 
d e n c e : I t is error to give an instruction on a 
state of facts not proven, even though the in
struction is correct as an abstract proposition 
of law, if the giving of such instructions may 
tend to mislead the jury : Moifiti v. Cressler, 
8-122; Farrv. Fuller, 8-347. 

Where an instruction is based upon a theory 
wholly unsupported by the evielence and cal
culated to mislead the jury , the giving thereof 
will constitute e i ror : Mundhenk v. Central 
Iowa R. Co., 57-7i8; Murphy v. Chicago, R. 
I. & P. R. Co., 38-539. 

An instruction which though correct is not 
adapted to the facts of the case upon any 
hypothesis which the evidence tends to estab
lish should not be given, especially when the 
jury is properly instructed otherwise: Tisdale 
v. Connecticut Mut. L. Ins. Co., 28-12. 

Refusal of an instruction as to a state of 
facts finding no support in the evidence will 
not constitute erior, though the instruction be 
abstractly correct: Messer v. Regiunitier, 32-
312; Cross v. Garrett, 35-480. 

An instruction should be refused where 
there is no evidence to which if is applicable: 
State v. Corvette, 12-358; Co66 v. Illinois 
Cent. R. Co., 38-601; Davis v. Robinson, 7 1 -
618. 

A court cannot be required to give an in
struction containing an abstract propo=ition 
which is correct in itself, but which is not le
git imately connected with the evidence in the 
case: Try on v. Oxley, 3 G. Gr., 289; Hall v. 
Hunter, 4 G. Gr., 539; Trustees of Iowa Col
lege v. Hill, 12-402; Conners v. Burlington, 
C. R. & N. R. Co.. 74-'-83 

An instruction correct in law, bu t based 
upon a state of facts as to which there is no 
evidence, should not be given: McCramer v. 
Thompson, 21-244; First Nat. Bank v. Hur-

ford, 29-579; Byingion v. McCudden, 34-216; 
Case v. Illinois Cent. R. Co., 38-581; Murphy 
v. Chicago, R. I. & P. Ii. Co., 38-539; Leffing-
well v. Gilchrist, 40-416; Howell v. Price, 40-
548; State v. Fraunburg, 40-555; O'Laughlin 
v. Dubuque, 42-539; Henderson v. Chicago, R. 
I. <t P. R. Co., 43-620; State v. Osborne, 43-
425; Clark v. Ralls, 58-201; Hess v. Wilcox, 
58-380; Hall v. Wolff, 61-559; Snyder v. 
Kurtz, 61-593; Johnson v. Miller, 63-529; 
State v. Archer, 69-420; Stein v. Council 
Bluffs, 72-180. 

I t is error to submit a material question of 
fact to the ju ry upon which there is no evi
dence, even though the rule of law as to such 
question of fact be properly stated: Bank of 
Monroe v. Anderson Bros. Mining & R. Co., 
65-692: Whitsett v. Chicago, R. I. & P. Ii. Co., 
67-150; White v. Spangler, 68-222: State v. 
Mijer, 69-148; Johnson v. Miller, 69-562; Grif
fith v. Burlington, C. R. & N. R. Co., 72-645. 

Error in giving an instruction which states 
a correct proposition of law, but is not founded 
upon anyth ing appearing in the evidence, will 
not be considered to be without prejudice, 
where all of the instructions given are of tha t 
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character, and fail to show their applicability 
to the case or the evidence before the jury: 
State v. Thompson, 45-414. 

An instruction cannot be held erroneously 
refused when there is nothing in the record to 
indicate what testimony was before the jury, 
as the refusal may have been justified on the 
ground of inapplicability: Little v. Martin, 
28-558. 

It is error to direct the attention of the jury 
to matters as to which there is no evidence be
fore them: Allender v. Chicago, R. I. & P. R. 
Co., 37-264. 

The jury cannot be required to pass upon 
the effect of a fact as to which there is no evi
dence : Stier v. Oskaloosa, 41-353. 

It is error to give an instruction based upon 
facts as to which there is no evidence, assum
ing to the jury thereby that there is such evi
dence, the sufficiency of which is left for them 
to pass upon: Moorehead v. Hyde, 38-382. 

An instruction assuming that the jury may 
find a fact as to which there is no evidence 
whatever is erroneous: Hand v. Langland, 
67-185. 

An instruction directing the jury that they 
may allow damages as to which there is no 
evidence is erroneous: Reed v. Chicago, R. I. 
&P. R. Co., 57-23. 

Where there is no evidence whatever tend
ing to show the amount of a particular item 
of damage, it is error to authorize the jury to 
allow damages for such item. So held as to 
expenses incurred for medical treatment in 
case of personal injury: Stafford v. Oska
loosa, 57-748. 

Held, that it was error to instruct the jury 
that they might allow for loss of time and ex
penses of medicine and nursing in an action 
for personal injuries, where there was no alle
gation in the pleadings as to loss of time and 
no evidence of expense: Gardner v. Burling
ton, C. R. & N. R. Co., 68-588. But held, that 
it was not error to give such an instruction 
where the petition asked a recovery for such 
expenses, and the evidence showed them to 
have been incurred: Knappv. Sioux City & 
P. R. Co., 71-41. 

It is improper to leave to the jury the deter
mination of damages, based upon the employ
ment of counsel, where there is no evidence as 
to the amount of counsel fees: Parkhurst v. 
Masteller, 57-474. 

Where there is some evidence upon the 
point, an instruction which is applicable to 
that point and correct in law should be given 
without regard to the weight of such evidence: 
De Camp v. Mississippi^: M. R. Co., 12-348. 

The statement of an abstract proposition not 
inherently erroneous and not purporting to 
relate to the evidence will not require a rever
sal merely on the ground that there is no evi
dence to which it is applicable: Kearney v. 
Fitzgerald, 43-580. 

An instruction embodying a correct presen
tation of the law, which may have been given 
to meet positions taken in argument, will not 
be ground for reversal, although not applica
ble to the evidence, if not of such nature as to 
mislead the jury: Hall v. Stewart, 58-681. 

AVliere there is evidence introduced relating 
to a particular matter, the court will be justi
fied in instructing the jury in regard to the 
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law pertaining to such matter, even though 
the evidence is not such that the party intro
ducing it could properly claim anything there
from, if there appears to be any danger that 
the jury may be misled by such evidence: 
Walker v. Camp, 69-741. 

A party who has asked instructions upon a 
particular point cannot afterwards complain 
of instructions given by the court upon that 
point, on the ground that there is no evidence 
whatever to support the instructions: Spears 
v. Mt. Ayr, 66-721. 

b. As to Questions of Fact. 

Mat te r s of l aw a n d not of fact : The in
structions must state rules of law only, leaving 
to the jury the decision of the facts and the ap
plication of the rules of law given them by 
the court: Muldowney v. Illinois Cent. R. 
Co., 32-176. 

The court cannot instruct the jury upon 
questions of fact: Frederick v. Gaston, 1 G. 
Gr., 401. 

The sufficiency or insufficiency of testimony 
to establish a given fact or determine an issue 
cannot be passed upon by the court, but must 
be left to the jury: Franks v. State, 1 G. Gr., 
541. 

The court cannot instruct the jury upon 
the sufficiency of the evidence to entitle a 
party to recover. If there is evidence tending 
to entitle him to a verdict it is the exclusive 
province of the jury to pass upon its suffi
ciency: Robinson v. Illinois Cent. R. Co., 30-
401. 

It is not error to submit to the jury a ques
tion relating to a matter as to which the evi
dence on one side is not contradicted by any 
direct evidence on the other, if there are cir
cumstances to bo considered by the jury in de
termining whether the fact is established by 
the evidence or not: Saar v. Fuller, 71-425. 

It is error to give an instruction which, 
though stating a correct proposition of law, 
assumes facts to be true which are in issue: 
Human v. Kerr's Adm'r, 4 G. Gr., 159. 

It is error to charge the jury as to the weight 
and sufficiency of the testimony: Houston v. 
State, 4 G. Gr., 437. 

The court may explain to the jury the legal 
effect of facts, but the facts themselves must 
be determined exclusively by the jury: I bid. 

An instruction which assumes as true the 
very fact in controversy, and bases thereon the 
relative duties and liabilities of the parties, 
should bo refused: Russ v. Steamboat War 
Eagle, 14-363. 

It is error to assume a fact as proven which 
is properly for the determination of the jury: 
State v. Jones, 33-9. 

An instruction based upon an assumption of 
fact is erroneous: Walters v. Chicago, R. I. 
& P. R. Co., 41-71. 

The court would not be justified in giving 
an instruction which assumes facts as true 
which are for the jury to determine: Ruter 
v. Foy, 46-132. 

An instruction should not assume facts as 
not proven of which there is some evidence: 
Napper v. Young, 12-450. 

It is error to assume as true in an instruc
tion a fact which is in issue and upon which 
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the evidence is conflicting: Case v. Burrows, 
52-146; Bruan v. Brazil, 52-350; Bowersock v. 
Winers, 60-84. 

I t is error to give an instruction based upon 
an assumption as to a fact which is in issue 
and upon which there is a conflict in the evi
dence, and such an instruction will be consid
ered prejudicial: Roach v. Parcel!,, 61-98. 

A fact should not be assumed to be true of 
which there is no proof: Howes v. barver, 
3-257. 

However slight the effect of testimony, and 
however little the consideration to which i t is 
entitled from a jury , still its weight is to be 
determined by them, and should not be deter
mined beforehand by the court in an instruc
t ion: Miller v. Mutual Benefit L. Ins. Co., 3 1 -
216. 

I t is not the province of the court to direct 
t he ju ry to consider what is or is not probable 
as between conflicting theories in the case. I t 
is the duty of the ju ry to determine, as best 
t hey can, which is supported by a preponder
ance of the evidence and not which is proba
bly t r u e : Butler v. Chicago & N. W. R. Co., 
71-206. 

Remarks made in the presence of the jury, 
based upon an assumption of the facts upon 
which it is tho province of the jury to pass, 
and which would be erroneous if contained in 
an instruction, will entitle defendant to a n e w 
t r i a l : State v. Stowell, 60-535. 

A n instruction that if the jury find the tes
t imony of plaintiff to be the only positive evi
dence in support of material allegations, and 
tha t it is contradicted in all material points by 
an unimpeachable witness, they must find for 
defendant, held error, as taking from the ju ry 
the province of weighing the entire evidence: 
Delvee v. Boardman, 20-446. 

The practice of emphasizing evidence by in
structions is not as a rule to be commended, 
bu t the court should exercise wise discretion 
in the mat te r : West v. Chicago & N. W. R. 
Co. 77-654. 

The law does not require the court in its in
structions to the jury to call special attention 
to the facts testified to by the several wit
nesses : State v. Laughlin, 73-351. 

As to whether instructions in particular 
cases were erroneous as containing an assump
tion of fact, see Perigo v. Chicago, R. I. & 
P. R. Co., 55-326; Richardson v. Hoyt, 60-68; 
State v. Tarr, 28-397. 

The assumption in an instruction that a cer
tain fact is conceded will not be presumed to 
be erroneous, it not appearing by the record 
bu t that such concession or admission was 
made in some proper manne r : Walsh v. JEtna 
L. Ins. Co., 30-133. 

Where there is no controversy as to the facts, 
especially where the evidence is documentary, 
t he court may direct the jury as to the appli
cation of such evidence to the law that mus t 
govern the case: Thorp v. Craig, 10-461; Wood 
v. Porter, 56-161; Hughes v. Monty, 24-499; 
State v. Meshek, 61-316; Russ v. Steamboat 
War Eagle, 14-363. 

I t is always proper for the court to instruct 
the j u r y as to every fact about which there is 
no controversy: State v. Archer, 73-320. 

Stat ing to the jury the law as applicable to 
a part icular state of facts will not necessarily 

be erroneous as an assumption that such facts 
are proven: State v. Ziebart, 40-169. 

Instructions with reference to certain facts 
which the evidence tends to prove, stating 
what the legal effect of such facts will be if 
found by the jury, m a y b e proper: Pritchett 
v. Overman, 3 G. Gr., 531. 

The grouping together in one instruction of 
legitimate facts which the evidence tends to 
prove, and charging tha t such facts constitute 
circumstantial evidence, is not necessarily 
erroneous: State v. Carnahan, 17-256. 

I t is proper for the court to announce to the 
ju ry rules sanctioned by reason and experience 
to enable them rightly to weigh the evidence 
submitted in tho case. Thus the j u ry may be 
told that a wri t ing is entitled to more weight 
t h a n statements founded merely on memory ; 
and that expert testimony is of the lowest 
order and most unsatisfactory character: 
Whitalcer v. Parker, 42-585. 

I t is not improper for the court to advise the 
ju ry as to the character of the evidence intro
duced on the trial and the relative weight 
of different kinds of evidence: Buford v. 
McGetchie, 60-298. 

Held prejudicial error to erroneously state 
t he testimony of a par ty in such a way as to 
make such testimony appear to be in conflict 
with admissions shown to have been made by 
h i m : State v. Richards, 72-17. 

c. As to Effect of Written Instruments, Rec
ords, etc. 

T h e c o n s t r u c t i o n of a w r i t t e n i n s t r u 
m e n t is for the cour t : Lucas v. Synder, 2 G. 
Gr., 499; Durham v. Daniels, 2 G. Gr., 518; 
Hendrick v. Kellogg, 3 G. Gr., 215. 

The court may charge the jury as to whether 
or not a wri t ing introduced, in evidence is a 
contract: Eyser v. Weissgerber, 2-463. 

The question whether certain letters intro
duced in evidence constituted a contract is to 
be determined by the cour t : Lea v. Henry, 56-
662. 

Ef fec t of w r i t t e n i n s t r u m e n t : The legal 
effect of an ins t rument is to be determined by 
the court and not by the jury, and if such in
strument is conclusive evidence of a fact, it is 
error to leave that fact to the ju ry for deter
mination : Chandler v. Keiler, 44-371. 

I t is the duty of the court to construe a con
tract , and it is error to leave its construction 
to the j u r y : Kilbourne v. Jennings, 40-473; 
Vaughn v. Smith, 58-553. 

Where the evidence is undisputed it is for 
the court to determine whether a wri t ten in
s t rument has been duly executed or not so as 
to effect the purposes for which it was in
tended : Snyder v. Kurtz, 61-593. 

When a contract is in writ ing the c o u t 
should interpret it and not submit to tho ju ry 
the question of its meaning as dependent upon 
parol evidence which is not admissible for the 
purpose of varying i t : Daly v. W. W. Kimball 
Co., 67-132. 

Where a question arises as to the construc
tion of a wri t ten contract it is for the court 
and not for the ju ry to construe i t : but where 
the question in controversy is as to whether 
the contract has been lawfully performed, and 
tha t question depends upon extrinsic evidence, 
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the weight and effect of the evidence is for 
the jury: Fairbanks v. Jacobs, 69-265. 

Where the court is unable to determine the 
date of an instrument owing to the manner in 
which the figures are written, it may submit 
the question to the jury: Partridge v. Patter
son, 6-514. 

Where letters are plain in their language 
and require no interpretation, it is not neces
sary for the court to put a construction upon 
them but they may be left to the jury as 
other evidence: Avery v. Chapman, 62-144. 

Where the objects of an association were to 
be determined from the constitution and by
laws held, that it was for the court to con
strue such instruments, and the question as to 
the purposes of the association should not 
have been submitted to the jury: Johnson v. 
Miller, 63-529. 

Ordinances: The construction of an ordi
nance of a city should be made by the court 
and not left to the jury: Ingram v. Chicago, 
D. &M. R. Co., 38-669. 

Record of road : It is the province of the 
court to determine the sufficiency of the 
records to sustain a road, and an instruction 
may properly be given that the records and 
papers offered in evidence are sufficient proof 
of the establishment of a public highway: 
State v. Prine, 25-231. 

Tit le to real estate: The court may in
struct the jury as to who holds title to real 
estate as shown by deeds introduced, or when 
the question of title is one of law upon the 
testimony: State v. Delong, 12-453. 

i ssues in former j udgmen t : It is the 
province of the court and not the jury to de
termine what issues were involved in a case 
which is pleaded as a former adjudication: 
Neumeister v. Dubuque, 47-465. Or where it 
is claimed that the issues in another case were 
identical with those in the pending action: 
Hempstead v. Des Moines, 52-303. 

d. Construction; Conflicting Instructions. 

All the ins t ruc t ions given should be read 
and construed together for the purpose of de
termining the correctness of any part of the 
charge: Burrows v. Lehndorff, 8-86, 104; 
Brown v. Bridges, 31-138; State, v. Maloy, 44-
104; Locke v. Sioux City & P. R. Co., 46-109, 
114; State v. Stanley, 48-221; Albertson v. 
Keokuk & D. M. R. Co., 48-292; State v. Gol
den, 49-48; Beazan v. Mason City, 58-233; 
Gronau v. Kukkuck, 59-18; Carter v. Monti-
cello, 68-178. 

Circumstances of the case: Instructions 
must always be considered with reference to 
the circumstances of the case in which they 
are given: State v. Johnson, 8-525. 

Hot e r roneous as qualified: Even though 
the instruction be abstractly erroneous or ca
pable of misconception, yet if, when taken with 
the other instructions and in the connection 
m which it was given, it could not have been 
misunderstood, the giving of it will not con
stitute ground for reversal: Ferguson v. Bea
dle, 30-477. 

Even though one clause of an instruction be 
apparently erroneous, yet if it is so clearly 
qualified by what follows that from the entire 
instruction the jury cannot have failed to re-
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ceive a correct impression, the instruction 
will not be erroneous: Dixon v. Stewart, 33-
125. 

If, as a whole, the instructions contains a 
correct exposition of the law, the supreme 
court will not ordinarily interfere, even 
though, if separately considered, they might 
be objectionable. Where, however, they are 
so framed as to present a conflict or tend to 
mislead the jury, that fact will constitute 
error: Brown v. Bridges, 31-138. 

Although an instruction, if standing alone, 
might be susceptible of an interpretation which 
would make it erroneous, yet if, when con
strued with other instructions, it cannot be 
reasonably understood in such erroneous sense, 
the giving of it will not be ground tor reversal: 
Parker v. Dubuque Southwestern R. Co., 34-
399. 

The charge of the court must be taken to
gether, and if, when so considered, it fairly 
presents the law, and is not liable to misappre
hension nor calculated to mislead, the judg
ment should not be reversed simply because 
some one of the instructions may lay down 
the law without sufficient qualification: Rice 
v. Des Moines, 40-638. 

If, as a whole, the instructions contain a 
correct exposition of the law the case will not 
be reversed, although, separately considered, 
they may be objectionable: Green v. Cochran, 
43-544. 

It is not proper to select out single sentences 
or phrases from the instructions as a subject 
for criticism as distinct from the entire in
structions : State v. Pierce, 65-85. 

Instructions must be regarded as a whole, 
and a defect in one may be cured by other 
portions of the charge: Hamilton v. State 
Bank, 22-306. 

Though one of the instructions is too broad 
in its statements, if it is properly limited by a 
subsequent one the charge will not be consid
ered erroneous: Ruble v. McDonald. 18-493. 

An instruction cannot be complained of for 
not containing limitations or qualifications 
given in another instruction: Stier v. Oska
loosa, 41-353. 

Where an instruction presents a correct 
proposition of law, but one which needs to 
be explained, modified and corrected by some 
other proposition, it cannot ordinarily be pre
sumed that the jury is misled if the other 
proposition is expressed in a different instruc
tion : Lombard v. Chicago, R. I. & P. R. Co., 
47-494. 

The omission in one instruction of a proper 
qualification which is given in another may be 
sufficient to prevent the instructions from 
being erroneous: Allen v. Burlington, C. R. 
& N. R. Co., 57-623. 

It is not usual, and in ordinary cases not 
possible, to state in a single instruction all the 
propositions to which the attention of the 
jury should be directed, and if the instructions 
taken together present a correct statement of 
the law applicable to the case there will be 
no ground of reversal: Funston v. Chicago, R. 
I. & P. R. Co., 61-452. 

All the essential ideas necessary to the ex
pression of a single rule should be expreosed 
m a single instruction: Wordon v. Humeston 
& S. R. Co., 72-201. 
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C o n f l i c t i n g i n s t r u c t i o n s : I t is error to 
give instructions which are conflicting: Hart 
v. Chicago, R. I. & P. R. Co., 56-186; Brown 
v. Bridges. 31-138. 

Whore instructions are inharmonious and 
misleading, and directly in conflict, the judg
men t will be reversed on appeal: Vanslyck v. 
Mills, 34-375. 

Where instructions are contradictory it can
not be said tha t the error of one is cured by 
the giving of the other. I t cannot be deter
mined in such case which one of the instruc
tions the ju ry followed, and it cannot be said 
tha t no prejudice resulted from the error: 
Conway v. Illinois Cent. R. Co., 50-465. 

Where the instructions are contradictory 
and it is impossible to tell which the jury fol
lowed, such conflict will c institute error and 
war ran t a reversal: Hawes v. Burlington, C. 
R.&N.R Co., 64-315. 

C o m m o n u n d e r s t a n d i n g : Where an in
struction, taken m connection with others 
given, states the law in such a manner as to 
enable a person of common understanding to 
know what is intended, it is sufficient: Smoth
ers v. Hanks, 34-286. 

A verbal inaccuracy in an instruction will 
not be ground for reversal if it is not such as 
to tend to mislead or confuse the jury, and 
the meaning is plain to the common under
s tanding: Harger v. Spofford, 46-11. 

It is not necessary, m an instruction, for the 
f-oiirt to define words tha t may be understood 
bv men of ordinary intelligence: Rogers v. 
Millard, 44-466. 

S e n s e i n t e n d e d : Where a word is used in 
an instruction which might be taken in differ
ent senses, and the j u ry follows the instruc
tion in the sense in which it was intended, a 
judgment on the verdict will not be reversed 
because the ju ry might have followed it in 
the sense in which it was not intended: Park-
hurstv Masteller, 57-474. 

O r d i n a r y m e a n i n g : I t is not proper to 
seek after some far-fetched and unusual sig
nification of the ianguage of an instruction 
and base a reversal thereon. The language 
should be given its usual and ordinary mean
i n g : State v. Huxford, 47-16. 

The language of an instruction should re
ceive a reasonable construction in view of all 
the circumstances, anel not a strange or forced 
o n e : Davenport v. Cammings, 15-219. 

e. Duty of Jury to Follow. 

L a w of t h e c a s e : The instructions of the 
court to the jury constitute the law of the 
case, and must be followed by the jury 
whether right or wrong : Taylor v. Cook. 14— 
501 j Baird v. Chicago, R. L & P. R. Co., 55-
121; Stewart v. Smith, 60-275; Roberts v. Leon 
Loan, etc., Co., 63-76; Crane v. Chicago & N. 
W. R. Co.,74-330. 

The instructions constitute the law of the 
cabe for the jury, and a verdict contrary to 
the instructions will be set aside or the judg
ment reversed without regard to whether the 
instructions are correct or no t : Caffrey v. 
Gtoome. 10-548; Sioery v. Baside, 11-487; 
Jewettv. Smart, 11-505; Farley v, Budd, 14-
289; Porter v. Thomson, 32-391; Leal o. Stone, 
22-447; Morss v. Johnson, 38-430; Cobb v. 

Illinois Cent. R. Co., 38-601: Sullivan v. Otis, 
39-328; Howell v. Snyder, 39-610; Peterson v. 
Ochs, 40-530; Baird v. Chicago, R. I. & P. B. 
Co., 55-121; Fur man v. Chicago, R. I & P. 
R. Co., 57-42; Musser v. Maynard, 59-11; 
Griffith v. Parian, 59-31; Graham v. McGeoch. 
61-51; Browne v. Hickie, 68-330; Way v 
Chicago, R. I. & P. R. Co., 73-463. 

The instructions to the ju ry must be re
garded as the law of the case, and if the ver
dict of the jury is wi thout support in the 
evidence under the instructions a new trial 
should be gran ted : Dutton v. Wabash, St. L. 
& P. R. Co., 66-352; Griffith v. Burlington, C. 
R. &N. R. Co., 72-645. 

A refusal of the lower court to grant a new 
trial on that ground will require a reversal : 
Nic ols v. Chicago, R. I. & P. R. Co., 69-154. 

Where an instruction states that to entitle a 
par ty to recover the j u ry must find a certain 
fact, and there is no evidence establishing such 
fact, the case will be reveised although the 
instruction itself is erroneous, and the fact 
referred to is not essential to support the ver
dict : Bowman v. Broivn, 52-437. 

I t is the duty of the ju ry to regard the law 
as laid down by the court, even if it is incor
rect ; and where a verdict has been returned 
which is contrary to the instructions given, 
and a new trial has been granted upon tha t 
ground, the supreme court will affirm the 
order without reviewing the instructions: 
Boyer v. Riley, 41-13. 

I t cannot be presumed in favor of the ver
dict on appeal that it was rendered upon a 
theory of the case correct m law, but in con
flict with the instructions given: Mast v. 
Pearce, 58-579. 

While an instruction given is binding on the 
j u ry without regard to its correctness, yet it 
is not binding upon the court, and the court 
may, in ruling upon a motion for judgment 
upon a special finding or upon the pleadings, 
disregard instructions which would have been 
binding upon the jury, and which it considers 
erroneous: Baird v. Chicago, R. I. & P. R. 
Co., 61-359; Haldane v. Arcadia, 70-462. 

Where a general verdict is set aside because 
in conflict with an instruction given, it does 
not follow that the court should render judg
ment on a special verdict in accordance with 
the law in such instruction. If the instruction 
is incorrect the court may refuse to render 
judgment in accordance therewith, and award 
a new t r ia l : Evans v. St. Paul Harvester 
Works, 63-204. 

Where the court instructed the jury tha t 
they could not award plaintiff more than 
nominal damages, and the ju ry returned a 
verdict for a larger amount, held, tha t the 
court might reduce the verdict to nominal 
damages, but that it could not, after having 
done so, set it aside and grant a new trial on 
the ground merely tha t the jury had disre
garded the instruct ions: Morlan v. Russell, 7 1 -
214. 

f. What Objections May be Raised or Errors 
Cured by Instructions. 

D e f e c t s i n p l e a d i n g : The question as to 
the sufficiency of a pleading cannot be raised 
by an instruct ion: Nollen v. Wisner, 11-190; 
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Mclntirev. Mclntire, 48-511; Bushnellv. Robe
son, 62-540. 

An objection to defendant's cross-demand, 
which should have been raised by demurrer , 
comes too late when made for the first t ime, 
after a trial on the merits, by an instruction, 
and is deemed waived: Young v. Broadbent, 
23-539. 

That a contract is void because made on 
Sunday must be specially interposed as a de
fense. It cannot be raised by instructions to 
l i . j u r y on the evidence if not pleaded: Riech 
v. Bold, 68-526. 

The objection that the facts stated in the 
petition will not entitle the plaintiff to any 
relief whatever is waived by going to trial on 
the merits and cannot be first raised in an in
struct ion: Cruver v. Chicago, M. & St. P. R. 
Co., 62-460. 

O b j e c t i o n s t o e v i d e n c e cannot be first 
taken by an instruction to the jury. Such 
evidence should be disregarded: State v. Pratt, 
20-267. 

I t is error to exclude from the jury, by an 
instruction, evidence which has been admit ted 
without objection: Becker v. Becker, 45-239. 

An objection to evidence, made at the t ime 
the evidence is introduced, cannot be raised 
by objecting to the giving of instructions 
based on such evidence: Le Grand Quarry Co. 
v. Reichard, 40-161. 

Where a defense in a criminal prosecution 
for obstructing a highway rested upon the in
sufficiency of the record of the establishment 
of the highway, held, tha t such objection 
could be raised by instructions although it 
might have been interposed to the admission 
of the record in evidence: State v. Anderson, 
39-274. 

Withdrawing improper evidence from 
j u r y : If the court, by an instruction excludes 
from the consideration of the jury evidence 
which has been improperly received, such ex
clusion of the evidence will be considered as 
preventing any prejudice which would other
wise result from the admission thereof. I t is 
not to be presumed tha t the minds of the jurors 
would become poisoned or prejudiced by the 
introduction of evidence which the court after
ward directs them not to take into considera
t ion : State v. Postlewait, 14-446. 

Where improper evidence was admit ted 
against objection, but was afterwards by the 
court expressly wi thdrawn from the considera
tion of the jury, held, tha t there was not suffi
cient error to require a reversal of the case: 
State v. Spurbeck, 44-667. 

Where the court in its charge to t he j u ry 
plainly directs them to disregard evidence im
properly admitted, error in admitt ing the evi
dence is thereby cured: Cook v. Robinson, 42-
474. 

Error in admitt ing evidence as to a mat te r 
not in issue by the pleadings is cured by an 
instruction plainly taking such evidence from 
the j t r y : Bard well v. Clare, 47-297. 

T^M prompt exclusion of evidence erro-
neoiif,y admitted will correct the error: State 
v. Davis, 56-202; Ham v. Wisconsin, I. & N. 
R. Co., 61-716. 

By an instruction wi thdrawing from the 
ju ry the consideration of evidence which has 
been improperly admitted, the error in such 
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admission may be cured: Davis v. Danforth, 
65-601. 

Error in refusing, on motion, to strike out 
improper evidence cannot be cured by an in
struction to the j u r y which correctly states 
the law of the case: Wicks v. De Witt, 54-130. 

Instructions of the court to the j u ry to dis
regard matters which it has impioperly al
lowed to be read to the ju ry , held not suffi
cient in a particular case to cure the e r ror : 
Martin v. Orndorff, 22-504. 

Where evidence which is incompetent in 
any event is introduced, even without objec
tion, it may properly bo excluded on motion 
or the jury instructed to disregard it ent i rely; 
but where secondary evidence which may be 
made competent is introduced without objec
tion, it ought not to be wi thdrawn by an in
s t ruct ion: Davis v. Strohm, 17-421. 

V. EXCEPTIONS; R E V I E W ON A P P E A L . 

H o w m a d e of r e c o r d : By this section in
structions and the action of the court thereon 
in giving or refusing t hem constitute a part of 
the record, and need not be set out in the bill 
of exceptions in order to bring them before the 
supreme cour t : Roberts v. Leon Loan, etc, 
Co., 63-76. 

The instructions when filed become a pai t of 
the record and may be certified by the clerk: 
Parker v. Middleton, 65-200. 

Where the giving and refusal of instructions 
and exception to such rulings are noted on the 
margins of the instructions, the supreme court 
can review such rulings, al though they are not 
preserved by a bill of exceptions: Wells v. Bur
lington, C. R. & N. R. Co., 56-520. 

Whi le it is not essential t ha t instructions 
should be jireserved by a bill of exceptions 
when they have been filed and made par t of 
the record, yet it is essential t ha t they be cer
tified by the clerk of t he tr ial court to the su
preme cour t ; and if they cannot be made a 
par t of such transcript, error in the giving of 
them cannot be considered: Bonney v. Cocke, 
61-303. 

E x c e p t i o n s n e c e s s a r y : The action of the 
trial court in giving instructions cannot be 
reviewed on appeal unless exceptions there to 
have been duly taken in the trial cour t : Kelle-
her v. Keokuk, 60-473; Todd v. Brauner, 30-
439; Norton v. Swearengen, 19-566; Cadwal
lader v. Blair, 18-420; State v. Moran, 7-230; 
Kirk v. Litterst, 71-71; Lewis v. Lewis, 75-
669. 

So held, also, as to refusal to give instruc
tions: Morse v. Close, 11-93. 

The record must show tha t exception to the 
giving of instructions was duly t aken : May v. 
Wilson, 21-79: Wilcox v. McCune, 21-294. 

N o t i n g e x c e p t i o n s : Where the lac t of 
giving or refusing to give instructions and ex
ceptions thereto is entered m the margin in 
the handwri t ing of the judge, and the giving 
of such instructions is afterwards made a 
ground for sustaining a motion for new trial, 
it will be presumed tha t such entry was made 
a t the t ime the instructions were passed u p o n : 
Kellow v. Central Iowa R. Co., 68-470. 

If the rul ing of the court upon an instruc
tion with a proper exception thereto is noted 
on the margin of the instruction it is suffi-
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cient, and a formal bill of exceptions is not 
accessary, although proper: Cadwallader v. 
Blair, 18-420; Phillips v. Starr, 26-349. 

Objections to an instruction cannot be raised 
for the first t ime in the supreme cour t : Norris 
v. Kipp 74-444 

T i m e for e x c e p t i n g : Under this section 
exceptions to the giving or refusal of instruc
tions may be taken within three days after 
verdict, but it is not sufficient to take them 
after tha t time, even in a bill of exceptions 
allowed and signed: Bailey v. Anderson, 6 1 -
749. 

The ruling of the court in giving or refus
ing instructions cannot be reviewed when such 
rul ing was not excepted to at the t ime or 
wi th in three days after verdict: Maxon v. 
Chicago, M. & St. P. R. Co., 67-226; Robinson 
v. Linn County, 71-224. 

Exceptions taken in a motion for new trial 
filed within the three days after verdict al
lowed by statute, the grounds of objection 
being set out, are sufficient: Deere v. Needles, 
65-101; Parker v. Middleton, 65-200. 

But if the motion is not filed within the 
three days the exceptions cannot be regarded: 
Gardner v. Jaques. 42-577; Kirk v. Wood-
but y County, 55-190; Ewalalt v. Farlow, 62-
212. 

If objections to instructions are not taken at 
the t ime, but are taken in a motion for a new 
trial, the grounel of objection must be s ta ted: 
Parsons v. Parsons, 66-754. 

Exceptions to instructions preserved dur ing 
the course of the tr ial may be considered on 
appeal, al though the motion for a new trial, in 
which they are also incorporated, is stricken 
from the file because filed too la te : Beems v. 
Chicago, R. I. & P. R. Co., 58-150. 

A claim that it is the practice in a trial 
court to regard all instructions as excepted to 
will be of no avail in the supreme court if the 
fact of the existence of such practice does not 
appear in the record: Steyer v. Curran, 48-
580. 

S t a t e m e n t of g r o u n d s : The grounds of 
exception to the giving or refusal of instruc-

-tions need not be stated if exceptions are 
taken at the t ime of giving or refusal: Van 
Pell v. Davenport, 42-308, 314; Johnson v. 
Chicago, Ii. I. & P. R. Co., 51-25; Williams 
v. Baiieii, 52-637; Williamson v. Chicago, R. 
I. & P. R. Co., 53-126; Boyce v. Wabash R. 
(Jo., 63-70. 

If exceptions are not taken when the in
structions are given such exceptions must 
specitv the ground of objection: Hale v. 
Oibbs, 43-380, 384. 

In such case the ground of objection tha t 
" t h e y are not applicable" is not sufficiently 
specific where it is urged that the instructions 
are essentially erroneous: Miller v. Gardner, 
49-234. 

A n objection tha t an instruction is contra
dictory, erroneous and misleading, without 
more, is too general : Patterson v. Chicago, M. 
& Si. P. R. Co., 70-593. 

So where the exception was first taken in 
the motion for a new trial, no grounel being 
alleged, held, tha t error in the instructions 
could not be considered on appeal: Stevens v. 
Taylor, 58-664. 

An exception stat ing that " the court mis

directed the jury in a mat ter of law," held too 
general where the exception was not taken a t 
the t ime the instruction was given: Benson v. 
Lundy, 52-265. 

Where grounds are stated no others can be 
considered on appeal: Price v. Burlington, C. 
R. & M. R. Co., 42-16; Davenport v. Cum-
mings, 15-219; Patterson v. Chicago, M. & St. 
P. R. Co., 70-593. 

W h a t suf f i c i ent ly spec i f ic as t o t h e 
i n s t r u c t i o n s o b j e c t e d t o ; e x c e p t i o n e n 
m a s s e : A general exception en masse to all 
the instructions given is sufficient if no por
tion of the charge is correct: Eddy v. Howard, 
23-175. 

But if any portion of the instructions given 
is correct such an exception en masse will not 
be regarded. (The rule being different under 
the present statutory provision from tha t an
nounced in Eyser v. Weissgerber, 2-463, de
cided under a former statute.) Davenport 
Gas, etc., Co. v. Davenport, 13-229; Loomis 
v. Simpson, 13-532; Jack v. Naber, 15-450; 
Armstrong v. Pierson, 15-476; Cousins v. 
Westcott, 15-253; Lyons v. Thompson, 16-62; 
Shephard v. Brenton, 20-41 ; Spray v. Scott, 
20-473; Verholf v. Van Houwenlengen, 21-429; 
Carpenter v. Parker, 23-450; Redman v. Mal-
vin, 23-296; MeCaleb v. Smith. 24-591; Mer-
shon v. National Ins. Co., 34-87; Cook v. 
Sioux City & P. R. Co., 37-426: Bartle v. Des 
Moines, 38-414; Moore v. Gilbert, 46-508; 
Ruter v. Foy, 46-132; Pitman v. Molsberry, 
49-339. 

And it was held tha t an instruction to the 
charge in the words '• to the giving of each of 
which instructions the defendant excepted" 
was not sufficient: Davenport Gas, etc., Co. 
v. Davenport. 13-229. 

Where but one instruction was given, only 
a portion of which was considered objection
able, held, tha t an exception to the entire in
struction was not sufficiently specific: Brown 
v. Scott County, 36-140. 

D e s i g n a t i o n b y n u m b e r suff ic ient: An 
exception to instructions which specifies them, 
by number is sufficiently definite as to the part 
objected t o : Miller v. Gardner, 49-234. 

An exception to all the instructions between 
certain numbers, " and to each of them," is 
sufficientlv specific: Mann v. Sioux City <& P. 
R. Co , 46-637. 

An exception to the refusal to give instruc
tions, as follows, " t o which said refusal as to 
each of said instructions separately the de
fendant at the t ime excepted," held sufficient, 
even if exception to refusal to give was re
quired to bo specific, which it is no t : William
son v. Chicago, R. I. & P. R. Co., 53-126 

An exception to the giving of each and 
every instruction given, taken at the t ime the 
instructions are given, is sufficient. A change 
in the s tatute since the decision in Davenport 
Gas, etc., Co. v. Davenport, 13-229, renders 
the rule of tha t case to the contrary no longer 
aoplicable: Hawes v. Burlington, C. R. & N. 
R. Co., 64-315: Eikenberry v. Edwards, 67-14, 

S i n g l e p r o p o s i t i o n : If there is but a sin
gle proposition stated in the charge an excep
tion thereto is sufficiently specific: Boyce v. 
Wabash R. Co., 63-70. 

A g e n e r a l e x c e p t i o n t o t h e re fusa l t o 
g i v e several instructions is sufficient: Daven-
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port Gas. etc., Co. v. Davenport, 13-229; Har
vey v. Tama County, 53-228; Williamson v. 
Chicago, R. I. & P. R. Co., 53-126, 143. 

Par t i cu la r except ion cons t rued: Where 
the judge lefused certain instructions which 
he had before announced that he would give, 
to which exception was taken, and gave in 
their place another instruction in which a spe
cific question was submitted to the jury, held, 
that an exception to this instruction suffi
ciently called in question the correctness of 
the action of the court, not only as to the time 
and manner of giving the instruction, but 
also as to the matter thereof: Eddy v. Howard, 
23-175. 

W h a t necessary to enable cour t t o re 
view ins t ruc t ions : So much of the evidence 
should be set out in the record as relates to the 
instructions that their applicability may ap
pear, but it is not absolutely essential that all 
the evidence should be set out. Instructions 
which are erroneous and misleading in any 
possible view will be reviewed, although the 
record does not present all the evidence: Stev
enson v. Greenlee, 15-96; Murphy v. Johnson. 
45-57. 

Evidence to suppor t ins t ruc t ions : As 
an instruction may not state all of an abstract 
proposition of law, and yet be correct as ap
plicable to the facts of the case, the supreme 
court cannot pass upon the correctness of in
structions without some statement of the facts 
which the evidence tended to establish being 
before it: Mudge v. Agnew, 56-297. 

The supreme court cannot pass upon the 
correctness of the action of the lower court in 
giving or refusing instructions unless the evi
dence upon which such instructions are based 
appears of record and is appropriately brought 
before such court: Potter v. Wooster, 10-334; 
Wilcox v. McCune, 21-294. 

Where instructions are founded on evidence 
they will not be reviewed unless all the evi
dence is before the court: Reid v. Mason, 14-
541. 

As instructions, abstractly correct, may be 
properly refused if not applicable under the 
evidence, a party complaining of the refusal 
to give an instruction must bring before the 
court on appeal the evidence showing such ap
plicability: Cutter v. Fanning, 2-580; Gover 
v. DiZZ, 3-337; H-lnan v. Hale, 7-153; Frost 
v. Inman, 10 187; Wisner v. Brady, 11-248; 
Paden v. Grifdh, 12-272; Wilcox v. McCune, 
21-294; Ch asf-v. Scott, 33-309. 

The refusal of instructions which might have 
been proper under a certain state of the proof 
will nevertheless not be held erroneous on ap
peal when the evidence is not all before the 
court: Shephardv. Brenton, 20-41. 

The court cannot, upon appeal, pass upon 
the pertinency of instructions given, unless 
all the evidence is before it: Nollen v. Wisner, 
11-190; Preston v. Walker, 26-205. 

The presumption is that instructions were 
Correctly given, and that there was evidence 
introduced on the trial to authorize them, un
less the absence of such evidence is made to 
appear: Bridgman v. Steamboat Emily, 18-
509: State v. Rice, 56-431; Roby v. Appanoose 
County, 63-113. 

The court cannot say that an erroneous in
struction was without prejudice, unless such 

fact affirmativelv appears: Carlin v. Chicago, 
R. I. & P. R. Co., 31-370; Potter v. Chicago, 
R. I. & P. R. Co., 46-399; Roby v. Appanoose 
County. 63-113. 

In order to secure the review of instructions 
properly excepted to, it is only necessary that 
the record present so much of the evidence as 
will show that facts to which instructions are 
applicable were before the court. And what 
is usually necessary is a statement in the bill 
of exceptions that there was evidence tending 
to prove such facts: Kelleher v. Keokuk, 60-
473. 

W h e n all t h e ins t ruc t ions m u s t ap
pea r : The supreme court cannot reverse a 
criminal case for failure of the court to prop
erly instruct the jury, when it has not before 
it all the instructions and evidence: State v. 
Hamilton, 32-572. 

To warrant a reversal on account of refusal 
of the lower court to give instructions asked, 
it must appear that those given are all before 
the appellate court: State v. Johnson, 19-230; 
Bower v. Stewart, 30-579; Chase v. Scott, 33-
309; State v. Nichols, 38-110; Moody v. St. Paul 
& S. C. R. Co., 41-284; State v. Stanley, 48-
221; State v. Williamson, 68-351; Huff v. 
Aultman, 69-71. 

If an instruction given is so far erroneous 
that any modification thereof properly pre
senting the law would have been in conflict 
with it, the error will be ground for reversal 
although all the instructions are not before the 
court; but it will be otherwise if there might 
have been, in another instruction, modifica
tions or limitations such as, with the instruc
tion complained of, would have correctly pre
sented the law: Bland v. Hixenbaugh, 39-
532. 

Verd ic t against i n s t ruc t ions : The grant
ing of a new trial on the ground that the ver
dict is against the instructions will not be 
reviewed unless the instructions appear in the 
record: Caffrey v. Groome, 10-548; Briggs v. 
Hartman, 10-63; Beal v. Stone, 22-447; How
ell v. Snyder, 39-610. 

P r e s u m p t i o n s : In passing upon the cor
rectness of the action of the trial court in re
fusing instructions as not applicable to the 
facts of the case, the presumption will be in 
favor of the correctness of the ruling of the 
court in the absence of evidence showing it to 
be erroneous: Stier v. Oskaloosa, 41-353. 

A case will not be reversed for refusal to 
give instructions asked where it does not ap
pear what instructions were actually given: 
Moody v. St. Paul <& S. C. R. Co., 41-284. 

Where it appears that instructions were 
given which were not before the court, which 
might have modified or changed those given 
which are insisted upon as being erroneous, 
the court cannot presume that there were not 
other instructions correcting any error in the 
one relied upon as being erroneous: State v. 
Stanley, 48-221. 

Where instructions are objected to as not 
applicable to the evidence, and the evidence is 
not all before the court, on appeal, it will be 
presumed that there was evidence to which 
the instructions were applicable, rather than 
the contrary: Blackburn v. Powers, 40-681: 
Qantz v. Clark, 31-254. 

Where instructions would be correct under 
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a possible state of facts, and the evidence is giving of the instructions: Ric v. Des Moines, 
not all before the court, it will be presumed 40-638: State v. Hemrick, 62-414; Wallace v. 
t ha t t h e evidence was such as to justify the Robb, 37-192; Warbasse v. Card. 74-306. 

BULKS REGARDING- JURIES . 

3997. V i e w of premises . 2790. Whenever, in the opinion of the court, 
it is proper for the jury to have a view of the real property which is the sub
ject of controversy, or of the place in which any material fact occurred, it 
may order them to be conducted in a body, under the charge of an officer, to 
the place which shall be shown to them by some person appointed by the 
court for that purpose; wThile the jury are thus absent, no person other than 
the person so appointed shall speak to them on any subject connected with 
the trial. [JR., § 3061; C , '51, § 1779.] 

The purpose of viewing tho premises is to 
enable the ju ry to better understanel the testi
mony of witnesses respecting the same, and 
more intelligently apply such testimony to the 
issues befoie them, and not to make them si
lent witnesses in the case. Therefore, held, 
tha t it was error to instruct them to "de te r 
mine from all the evidence in the case, and all 
the facts and circumstances discleised on the 
trial, including your personal examination, 
whether ," e tc . : blo.se v. Samm, 27-503. And 
see Harrison v. Iowa Midland R. Co., 36-323. 

Where the value of property is in issue and 
the ju ry have inspected the premises, it is not 
error to instruct tiiem that in determining the 
market value ot the property they are to 
weigh the e\ idence in the light of what they 
have seen : Thompson v. Keokuk, 61-187. 

3 9 9 8 . D e l i b e r a t i o n ; k e p t t o g e t h e r . 2791. When the case is finally 
submitted to the jury, they may decide in court or retire for deliberation. If 
they retire, they shall be kept together, under charge of an officer, until they 
agree upon a verdict, or are discharged by the court. The officer having 
them under his charge shall not suffer any communication to be made to 
them, or make any himself, except to ask them if they have agreed upon their 
verdict, unless by'order of the court, and he shall not, before their verdict is 
rendered, communicate to any person the state of their deliberations, or the 
verdict agreed upon. [JR., § 3062; C , '51, § 1781.] 

Conversation by the officer with the ju ry ex- porter come into the ju ry room and read from 
cept as herein pei nutted constitutes a sufficient his notes portions of the testimony as re-
ground lor setting aside the verdict: Cole v. quested by t h e m : Fleming v. Shenandoah, 
Swan, 4 G . Gr., 32. 67-505. And see notes to g 4044. 

I t is misconduct on the part of tho jury, suf- As to the separation of the jury where a 
ficient to warrant a new trial, to have the re- sealed verdict is returned, see § 4012 and notes. 

3 9 9 9 . S e p a r a t i o n ; a d v i c e . 2792. If the jury are permitted to separate 
during the trial, they must be advised b^ the court that it is the duty of each 
one of them not to converse with any other of them, or with any person, nor 
to suffer himself to be addressed by any person on any subject of the trial, 
and that during the trial it is the duty of each one of them to avoid, as far as 
possible, forming any opinion thereon until the cause is finally submitted to 
them. [JR., § 3063; 0., '51, § 1780.] 

4 0 0 0 . D i s c h a r g e of j u r o r . 2793. If, after the impaneling of the jury 
and before verdict, a juror becomes sick so as to be unable to perform his 
duty, he may be discharged, in such case the trial shall proceed with the re
maining jurors, provided the number has not been reduced below ten, or the 
court mav, in its discretion, order the jury to be discharged. [E., § 3064; C , 
'51, § 1782.] 

The legislature has no authori ty, in provid- authorize such tr ial by a less number thai? 
ing for a jury t r ial under the constitution, to twelve jurors . Therefore this section is un -

There is no impropriety in allowing the j u ry 
to go to view personal property, the ident i ty 
of which is a question in controversy, where 
it is impracticable to have the property brought 
before t h e m : Nutter v. Rieketts. 6-92 

The exercise of the authori ty to elirect the 
jury to view the premises rests in the judg
ment and discretion of the court, and the re
fusal to exercise it wilj not constitute reversi
ble error where it is not made to appear that 
the decision was not correct or that the discre
tion of the court in the mat ter was abused: 
King v. Iowa Midland R. Co., 34-458; Clayton 
v. Chicago, I. & D. R. Co., 67-238. 

For similar provisions in criminal cases, see 
§ 5817. 
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constitutional: Eshelman v. Chicago, R. I. & one juror being necessarily excused, and the 
P. R. Co., 67-296; Kelsh v. Dyersville, 68-137. new jury as impaneled consisting of the same 

The fact that the party objecting to the jurors except the substitution of a talesman, 
cause being tried by a less number than twelve for the juror excused, held, that no error ap-
proceeds with the trial does not constitute a peared, the case not having proceeded with the 
waiver of his objection: Eshelman v. Chicago, first jury further than a statement of the case 
R.l. & P.R. Co., 67-296. by counsel: State v. Laughlin, 73-351. 

Where the jury was discharged on account of 

4 0 0 1 . D i s c h a r g e of j r a y . 2794. The jury m a y b e discharged by the 
court on account of any accident or calamity requiring their discharge, or by 
the consent of both parties, or, when on an amendment a continuance is or
dered, or after they have been kept together until it satisfactorily appears tha t 
there is no probability of their agreeing. [II., § 3665.] 

Where a jury was impaneled and sworn to dismissed and a new jury formed: Lyons v. 
Hamilton, 69-47. 

Where a jury is dismissed and an order of 
continuance is made, not a mere adjournment 
of the court, but a continuance of the cause to 
another day in the term, the jury should be 
regarded as discharged: Ibid. 

try a cause, and the court thereupon ad
journed until the following day, when, by 
reason of the filing of an amended pleading, 
the case was postponed for a day and another 
cause tried in which some of the same jurors 
served, held, that upon the subsee^ent trial of 
the first cause the first jury should have been 

4 0 0 2 . C a u s e r e t r i e d , w h e n . 2795. In all cases where the jury are 
discharged during the trial, or after the cause is submitted to them, it may be 
tried again immediately, or at a future time, as the court mav then direct. 
[R., § 3066.] 

4 0 0 3 . A d j o u r n m e n t . 2796. The court may also, at any time after hav
ing entered upon the trial of any cause, where it may deem it right for the 
purposes of justice, order an adjournment for such time within the term, and 
subject to such terms and conditions as to costs and otherwise, as it may think 
just. [R., § 3067.] 

4 0 0 4 . W h a t j u r y m a y t a k e W i t h t h e m . 2797. Upon retiring for de
liberation, the jury may take with them all books of accounts, and all papers 
which have been received as evidence in the cause, except depositions, which 
shall not be so taken, unless all the testimony is in writing, and none of the 
same has been ordered to be struck out. [E,., § 3068; C , '51, § 1783.] 

The jury has nothing to do with papers not 
introduced as evidence, such, for instance, as 
a motion for a continuance: McClinlock v. 
Crick, 4-453. 

The jury may take with them the instruc
tions of the court: Head v. Langworlhy, 15-
235. 

They may take with them, also, papers ad
mitted in evidence: Peterson v. Huugen, 34-
895. 

A party cannot be heard to complain that 
the jury xook a deposition with them to their 
room unless he objected at the proper time 
and it appears that prejudice lesulted : Shields 
v. Qvjfey, 9-322; Davenport v. Cummings, 15-
219. 

Where the jury took with them a deposition 
attached to the pleadings, with the presumed 
consent of appellant, and no prejudice was 
showiij held, that there was not sufficient error 
to warrant a reversal: State v. Delong, 12-
453. 

Where a deposition which was material to 
the issue, hut which had not been offered in 
evidence, was taken by the jury to their 
room without the knowledge or consent of the 
party, held, that it was error in the court be
low to refuse a new trial: Coffin v. Qephart, 
18-256. 

So held, also, where the jury took with 

them and considered a deposition not in evi
dence, and favorable to the successful party: 
Stewart v. Barliuglon & M. R. R. Co., 11-62. 

But such misconduct would not vitiate the 
verdict if the deposition was favorable to the 
party complaining, or could not have preju
diced him: Ibid.; Abel v. Kennedy, 3 G. (jr., 
47. 

The statute does not prohibit the jury from 
taking with them any evidence except deposi
tions which is in proper form to be considered 
by them; and held, that it was not erroneous 
to allow them to take with them a photo
graphic view which had been introduced in 
evidence: Barker v. Perry, 67-146. 

The right of a party who has introduced 
books of account to have them taken by the 
jury to the jury room may be waived by his 
action: Davenport v. Cummings, 15-219. 

The fact that the jury improperly takes with 
them an account book which has been intro
duced in evidence will not vitiate their verdict 
if it does not appear that the party objected 
thereto, or had no opportunity to object, or 
that his rights were prejudiced: Turner v. 
Kelley, 10-573. 

It is not error to allow the jury to take the 
pleadings with them to the jury room: 
McGinty v, Keokuk, 66-725; Dorr v. Simer-
son, 73-89. 
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The jury cannot be permitted by adding evi
dence to make the case other or different than 
tha t which was taken wi th them to their r oom: 
Kruidenier v. Shields, 70-428; Griffin v. Har-
riman, 74-436. 

The ju ry must t ry the case in the light of 
the evidence and not upon their private 
knowledge or prejudice: Pumphreyv. Walker, 
71-383. 

I t is in the discretion of the court to allow 
a party to introduce testimony as to a certain 
point claimed to have been omitted by over
sight, al though the case had been partially 
argued to the jiury: McManus v. Finan, 4-283. 

So held, also, where a party was allowed to 
introduce evidence after the conclusion of the 
a rgument of one of the counsel for the oppo
site par ty: McCormick v. Holbrook, 22-487. 

But lield, in a particular case, tha t the re
fusal of the court to allow defendant to intro
duce additional evidence after the opening 
argument m the case had been made was not 
sufficient ground for reversal, it not appearing 
that the court's discretion had been abused: 
Kemerer v. Bournes, 53-172. 

This provision is applicable to a case where 
a witness is by accidental delay prevented 
from reaching the place of trial in t ime for the 
introduction of his testimony at the proper 
t ime: Smith v. State Ins. Co., 58-487. 

Even if the power of the court under this 
provision is discretionary, the abuse of such 
discretion in refusing to admit testimony in 
a proper case will be ground for reversal : 
Ibid. 

In a case tried in equity upon depositions, 
held, tha t the par ty should be allowed, after 
the announcement of the decision of the court 
and before entry of judgment , to introduce 

Additional instructions should always be 
given in open court. I t is error to send them 
to the j u ry in their room: O'Connor v. Guth
rie, 11-80. 

Additional instructions should not be given 
wi thout notice to counsel of the part ies: Davis 
v. Fish, 1 G. Gr., 406. 

It is not error to instruct a j u ry which has, 
after some time, failed to come to an agree
ment, tha t it is the duty of each juror to lay 
aside all pride of opinion and carefully review 
(she ground of his opinion; tha t a new trial 

The evidence of an intelligent witness mus t 
r be accepted, unless he is contradicted or im-
: peached by other evidence in t he case, or his 
- statements are improper in view of other tes

t imony or impossible in the na ture of th ings : 
f Ibid. 
3 J u d g m e n t for a greater sum than t h a t 
, shown to be due by the evidence will be re

versed : Callender v. Drabelle, 73-317. 

r oral evidence to correct a misstatement in the 
l witness' deposition: Eggspieller v. Nockles, 
- 58-649. 
r I t is not an abuse of discretion to refuse to 
. re-open a case after it has been submitted to 
) give a par ty opportunity to introduce newly-
3 discovered evidence which mig' t, in the exer-
- cise of a reasonable degree of diligence, have 

been discovered before the t r ia l : Baker v. 
- Jamison, 73-698. 

Under particular circumstances, held, tha t it 
t, was improper to refuse a par ty leave to recall 
t a witness after his case was closed for the pur-
j pose of establishing material facts: Cowan v. 
: Musgrave, 73-384. 

The privilege of recalling a witness to re-
5 examine him upon the same subject-matter, 
I for the purpose of explaining an apparent con-
s tradiction, is a matter within the discretion of 
• the cour t : State v. Rorabacher, 19-154. 

Although this provision relates only to civil 
! cases, yet in criminal cases also, under some 
i circumstances and for some purposes, a wit-
i ness may be recalled after the evidence is 
: closed, and in the absence of a showing to the 

contrary it will be presumed tha t he was prop-
, erly recalled: Slate v. Shean, 32-88. 

In general, as to order of introducing evi-
; dence, etc., see notes to § 3986. 

would involve a large expense, etc., ami di 
rect them to re turn to their room and examine 
their differences in a spirit of fairness and 
candor: Frandsen v. Chicago, R. I. & P. R, 
Co., 36-372. 

Where the jury , after retiring, re turned 
into court and requested permission to exam
ine a witness as to testimony given by him, 
held, tha t it was not error to allow such exam
ination and refuse permission to counsel to 
make further examinat ion of the witness -
Herring v. State, 1-205. 

4005 . Court open for verdict. 2798. When the jury is absent, the 
court may adjourn from time to time in respect to other business, but it is to 
be deemed open for every purpose connected with the cause submitted to the 
jury, until a verdict is rendered or the jury discharged. [E,., § 3069; C, '51, 
§ 1784.] . 

4006. F u r t h e r testimony to correct mistake. 2799. At any time 
before the cause is finally submitted to the court or jury, either party may be 
permitted by the court to give further testimony to correct an evident over
sight or mistake, but terms may be imposed upon the party obtaining the 
privilege. [It., § 3070; C, '51, § 1778.] 

4007 . Reques t for addi t ional information. 2800. After the jury 
has retired for deliberation, if they desire to be informed as to any point 
of law arising in the case, they may request the officer to conduct them into 
court, which he shall do, when the information required shall be given in the 
presence of, or after notice to, the parties or their counsel. [R., § 3071.] 
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4 0 0 8 . H o w g i v e n . 2801. Such information shall be in writing, and shall 
be held approved unless it be excepted to in the same way as the charge, and 
no discussion thereon shall be allowed to either party. [R., § 3072.] 

4009. F o o d a n d lodging . 2802. If, while the jury are kept together, 
either during progress of the trial or after their retirement for deliberation, 
the court order them to be provided with suitable food and lodging, they must 
be provided by the sheriff, at the expense of the county. [R., § 3076.] 

VERDICT. 

4010. How signed and rendered. 2803. The verdict must be written 
and signed by a foreman chosen by the jury itself, and when agreed, the jury 
must be conducted into court, their names called, and the verdict rendered by 
him and read by the clerk to the jury, and the inquiry made whether it is 
their verdict. If any juror disagrees, the jury must be sent out again, but if 
no disagreement is expressed and neither party requires the jury to be polled, 
the verdict is complete and the jury discharged from, the case. [R., § 3073* 
0., '51, § 1789.] 

I. SUFFICIENCY IN GENERAL. 

F o r m : Whore the intention of the jury is 
sufficiently indicated by the language of the 
verdict, it may be carried out although in
formal, and where the verdict was for the 
plaintiff for the amount of a note and inter
est, held, that it was not error to direct the 
clerk to compute the amount and enter up 
judgment therefor: Stevens v. Campbell, 6-
538. 

Where the foreman filled up and signed the 
blank form of verdict given to the jury by 
the court in its instructions, and returned the 
same as the verdict of the jury, and the jurors 
were thereafter polled, held, that there was no 
ground of Objection on appeal: McGinty v. 
Keokuk. 66-725. . 

The provision as to signing is directory 
merely, and if it is in fact returned by the 
jury, a failure to sign it will not be fatal: 
Morrison v. Overton, 20-465. 

Where a verdict, taken in connection with 
the charge of the court as to form, etc., 
thereof, leaves no doubt as to what the court 
and jury mutually understood and intended, 
it is sufficient: Slate ex rel. v. Funek, 17-365; 
Harrell v. Stringjield, Mor., 18. 

The form of a verdict is sufficient if it ex
presses the intention of the jury. In arriving 
at this intention, it is always proper to look at 
the nature of the case, the issue made, and 
especially the whole language used by the 
jury: Casselv. Western Stage Co., 12-47. 

A verdict which unmistakably expresses the 
intention of the jury is sufficient: Armstrong 
v. Pierson, 15-476. 

A judgment will not be disturbed on account 
of any defect in the verdict, provided the in-
ivition of the jury is unequivocal and evi
dent : Cane v. Watson, Mor., 52. 

A verdict, however informal, is good if the 
court can understand it; and where, in an 
action in which exemplary damages were 
claimed, the jury rendered- a general verdict 
for $100 actual damages, and a special verdict 
for $200 exemplary damages, held, that a 
judgment for $300 was not erroneous: Ward 
v, Thompson, 48-588. 

Where the verdict in an action on a note 
was for " the amount of the note and inter
est," and the only question at issue was as to 
the right to recover at all, held, that the court 
might order the clerk to compute the amount 
and enter judgment accordingly: McGregor v. 
Armill, 2-30. 

Where a counter-claim is interposed and the 
jury find for the plaintiff in a certain amount, 
it will be understood that the counter-claim 
has been passed upon by the jury: Stepanck 
v. Kula, 36-563. 

Where, in an action against four defend
ants, all of whom set up counter-claims, a 
verdict in favor of plaintiff against two of the 
defendants was returned, held, that such ver
dict was also conclusi, e as to the counter
claims of the two defendants against whom 
no damages were allowed: Ibid. 

In an action of right in which damages were 
claimed for the unlawful detention, held, that 
a verdict for plaintiff in a certain sum was 
sufficient to support judgment for plaintiff for 
possession of the property: Daniels v. Chicago 
&N. W. R. Co., 35-129. 

A verdict in an action of replevin finding the 
party "entitled to the following articles de
scribed in her petition, viz. (naming the arti
cles)," held to be insufficient for uncertainty 
in not describing the articles to which the 
party was found entitled: Richardson v. 
MeCormick, 47-80. 

Correct ion b y t h e cou r t : The verdict of 
the jury may be put in form by the court, if 
it can be definitely ascertained from the data 
given by them for whom and in what i.mount 
they intended to render a verdict: Stevens v. 
Canvpbell, 6-538; Cassel v. Western Stage Co., 
12-47; Armstrong v. Pierson, 15-476. 

WThen the amount cannot be definitely as
certained by reference to the pleadings, or to 
some certain data given by the jury, the court 
cannot assume the power to fix the amount: 
Fromiuev. Jones, 13-474; Moore v. Devol, 14-
112. 

Where the jury return a verdict for a larger 
amount than authorized by the instructions of 
the court, the court may, by its own order, re
duce the amount of the award, but having 
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done so it cannot afterward set aside the ver
dict as being in violation of the instruction 
and grant a new t r ia l : Morlan v. Russell, 71-
214. 

A verdict may be amended in mat ter of form 
a t any time before the judgment is rendered: 
Cane v. Watson, Mor., 52. 

The court may change the language of the 
verdict of the ju ry and make it correspond to 
t he usual forms, whenever such change can
not, by possibility, alter its meaning; and such 
change may be made after the separation of 
t h e j u r y : Gordon v. Higley, Mor., 13. 

Al though a court may put the finding of the 
jur_, in proper legal form, it cannot change it 
for the purpose of curing a substantial defect 
there in : Wise v. Hiue, 1 G. Gr., 62. 

To justify a court in modifying or reforming 
a verdict, it must have unmistakable data upon 
which to base its action, and when the verdict 
is for a specified amount, " with interest," it 
cannot be altered so as to draw interest from 
a date prior to the verdict : Edwards v. McCad-
don, 20-520. 

Modification of the verdict, by which plaint
iff is allowed to recover less than the amount 
found in the verdict, cannot be complaint d of 
by the opposite pa r ty : Blakley v. Bird, 12-601. 

Correction of verdict and entry of judgment 
in a different amount by the court, held er
roneous under particular circumstances: Flan
agan v. Me Williams. 52-148. 

R e t u r n i n g t o j u r y for c o r r e c t i o n : The 
par ty against whom a verdict is rendered can
not complain of the action of the court in 
permit t ing the ju ry to reduce the amount 
thereof, when the record contains no evidence 
nor exceptions to rulings to show tha t he 
could have escaped a judgment for the first 
a m o u n t : Hamilton v. Barton. 20-305. 

Where the controversy was as to the right 
to recover at ail, and not as to the amount, 
and the jury rendered a sealed verdict " for 
the plaintiffs," held not error to call the ju ry 
into the box and direct them to find the 
amoun t due plaintiffs: Lee v. Bradivay, 25-
216. 

Where the verdict re turned by the ju ry is 
informal or ambiguous, it is the du ty of the 
court to have it corrected in form or have the 
ambigui ty explained by the j u ry at any time 
before their discharge: Orton v. Slate, 4 G. 
Gr., 140. 

Where a verdict is rendered which does not 
express the intention of the jury, through a 
failure to include in the computation interest 
which the ju ry intended to allow, the remedy 
of the par ty prejudiced is by motion to reform 
the verdict or have it set aside. He cannot, 
upon failure to take advantage of his r ights 
in this respect, have relief in equi ty : McFaul 
v. Woodbury County, 57-99. 

Grant ing it to be technical error to send a 
j u ry back to re turn a different verdict in the 
absence of the attorney for defendant, the 
verdict must stand in the absence of a show
ing of prejudice: Rowell v. Williams. 29-210. 

As to correction of sealed verdict, see notes 
to § 4012. 

I n g r o s s u p o n t w o c o u n t s : Where a ver
dict is rendered for a gross sum upon two 
counts, and it does not appear wha t amount 
was allowed under each count, the error as to 

one count will operate upon appeal to cause 
the reversal of the entire j udgmen t : Sioux 
City & P. R. Co. v. Walker, 49-273. 

A general verdict in a case where the peti
tion sets up distinct causes of action will not 
be set aside as against the evidence if it can 
be sustained on any one of the causes of ac
t ion: Burtis v. Chambers, 51-645. 

In such case the verdict will be presumed to 
have been based upon the count which is sus
tained by the evidence: Bays v. Herring, 5 1 -
286. 

S e t t i n g a s i d e v e r d i c t : Although the stat
ute provides for setting aside a verdict on the 
application of the par ty aggrieved, this does 
not preclude the court from taking such ac
tion on its own motion where an error is ap
paren t : Allen v. Wheeler, 54-628. 

Fur ther as to setting aside verdicts, see 
§ 4044. 

I I . DIRECTING V E R D I C T ; TAKING CASE FROM 
J U R Y . 

.When ease may toe taken from jury: 
Where there is no evidence on behalf oi a 
party having the burden of proof as to the 
issue, or where essential or integral elements 
of his cause of action or defense are wholly 
wi thout proof, the court may properly refuse 
to let the case go to the jury , or it may direct 
the ju ry as to the verdict to bo re turned: 
Allen v. Pegram, 16-163; Powers v. Council 
Bluffs, 45-652; Murphy v. Chicago, R. I. & P. 
B. Co., 45-661; Allen v. Wheeler, 54-628. 

This is t rue where there is no controversy 
as to the facts, and especially where the evi
dence thereof is documentarv : Ttwrp v. 
Craig, 10-461. 

Where facts are established without conflict, 
which as a matter of law will defeat the right 
to recover, the court should, upon motion, 
take the case from the jury : C'ouners v. Bur
lington, C. R. &N. R. Co., 74-3^3 

Where there is an ut ter want of evidence to 
sustain a defense it is proper for the court to 
direct the ju ry to render a verdict accord
ingly : Atkinson v. Blair, 38-156. 

In an action for personal injuries, held, tha t 
there was no evidence showing negligence on 
the part of defendant causing the injury, and 
that the court properly directed the verdict 
for defendant: Skelienger v. Chicago & N. W, 
R. Co., 61-714. 

Where, in an action for personal injuries, 
it appears without controversy that plaintiff 
was not in the exercise of ordinary care at the 
t ime of receiving the injury, the court may 
properly direct a verdict to be rendered for 
defendant : Starry v. Dubuque & S. W. R. 
Co., 51-419; Griffin v. Chicago, R. I. & P. R. 
Co., 68-638. 

So where in such an action there was noth
ing to show absence of contributory negli
gence on plaintiff's part , held, tha t it was 
proper to direct a verdict for defendant: Mur-
plty v. Chicago, R.I. & P. It. Co., 45-661. 

Where there is no testimony sustaining the 
charge in a criminal case, or where it is so 
slight tha t a verdict of guilty would be in
stantly set aside, the court may direct an 
acquittal, but not where there is a conflict in 
the tes t imony: State v. Smith, 28-565. 
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Where it would be the duty of the court to 
set aside a verdict for plaintiff, if rendered, it 
may properly, on motion, at the conclusion of 
the evidence, direct a verdict for defendant: 
Starry v. Dubuque & S. W. R. Co., 51-419; 
Bothwell v. Chicago, M. & St. P. R. Co., 59-
192. 

In a particular case, held, that the evidence 
should have directed the jury to find a verdict 
for plaintiff and assess his damages at a cer
tain sum: Fairburn v. Goldsmith, 58-339. 

Evidence in a particular ease held to be 
such as to warrant the withdrawal of the case 
from the jury: Bemis v. Woodivorth, 49-340. 

If the facts stated in the petition do not en
title plaintiff to relief, the court may, at the 
trial, direct the jury to find for defendant: 
Smith v. Burlington, C. R. <£ N. R. Co., 59-73. 

When there is nothing for the jury to do but 
determine the amount of a note, the court may 
direct their verdict: Potter v. Wooster, 10-334. 

Wiiere, on an issue of fact raised by petition 
and answer in denial, ail evidence was ruled 
out, held error to direct a verdict for plaintiff, 
as plamtiff was bound to prove the substance 
of his complaint, and whether he had done so 
was a question for the jury: Oleson V. Hen-
driekson, 12-222. 

It is not proper to direct a verdict against a 
party for failure to allege and prove an essen
tial element of his cause of action or defense 
(as, lor instance, for failure to aver perform
ance of conditions of a contract on which he 
relies1. Such failure is a ground for motion in 
arrest of judgment, and the party should be 
allowed the opportunity to cure it as provided 
in £ 4049: Wrought Iron Bridge Co. v. Greene, 
53-562. 

Mus t toe ent i re absence of evidence: 
The couit is justified in taking a case from the 
jury only when there is an entire absence of 
evidence tending to establish the claim or de
fense which is set up in the pleading: Sperry 
v. Etheridge, 63-543; Citizens' Bank v. Rhu-
tasel, 67-316. 

The trial court is warranted in taking the 
case from the jury only in case there is an en
tire want of evidence tending to prove some 
of the facts essential to plaintiff's right of re-
cox ery, and when, without conflict, the evi
dence establishes some right which defeats his 
right of recovery: Lane v. Central Iowa R. 
Co., 69-443. 

Conflicting evidence: Where there is a 
conflict in the evidence the court should not 
direct the verdict of the jury: Woods v. 
Mains. 1 G. Gr., 275. 

If there is evidence tending in any degree 
to establish a cause of action or defense, it is 
error to take the case from the jury: Craie-
ford v. Burton, 6-476; flail v. JEtna Mfg. 
Co., 30-215; Green v. Milwaukee & St. P.'R. 
Co., 38-100. 

It is only where the facts are settled and 
there exists no controversy or conflict of evi
dence respecting them that a motion to take 
the case from the jury or an instruction di
recting their verdict is proper: Greenleaf v. 
Illinois Cent. R. Co., 33-608. 

The court should not take the case from the 
jury or pronounce an opinion upon the suffi
ciency or weight of the evidence where there 
is evidence in any degree tending to establish 
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a cause of action or defense, except in cases 
where the proof is documentary: Muldowney 
v. Illinois Cent. R. Co., 32-176. 

Where there is evidence tending in any de
gree to establish a cause of action or defense, 
however slight it may be, the question of fact 
involved should be left to the jury, even 
though the court should feel in duty bound to 
set aside a verdict for one of the parties if it 
should be found in his favor: Way v. Illinois 
Cent. R. Co., 85-585. 

After party has rested: A motion to di
rect a verdict for defendant on plaintiff's evi
dence cannot be entertained until plaintiff has 
rested his case: Miller v. House, 63-82. 

Weed not be in writ ing: An instruction 
of the court to the jury directing a verdict for 
a party on the evidence is not such an instruc
tion as is required to be in writing: Stone 
v. Chicago & N. W. R. Co., 47-82; Milne v. 
Walker, 59-186. 

A motion to direct the jury to return a ver
dict for a party upon the evidence need not be 
in writing, nor need it state the facts and con
clusions which are admitted thereby: Foley 
v. Chicago, R. I. & P. R. Co., 64-644. 

Where defendant elected to stand upon his 
motion to have the court direct a verdict of 
the jury in his favor, held, that he thereby 
waived errors which had previously occurred, 
and that he could not complain of the action 
of the court in directing the verdict for the 
plaintiff, unless such direction was against the 
evidence: Battis v. McCord, 70-46. 

What deemed admitted: Where the 
court is asked by defendant to instruct the 
jury to find in his favor, the plaintiff is en
titled to have everything regarded as estab
lished which the testimony tends to prove: 
Stone v. Chicago & N. W. R. Co., 47-82, 84. 

Where the court dismisses an action or 
counter-claim, after the evidence has been in
troduced, the party prejudiced by such ruling 
is entitled to have everything on which his 
right to recover depends, which the evidence 
tended to prove, regarded as established: 
Welch v. Jenks, 58-694. 

There is no rule requiring the court or jury 
to specifically find the facts before a verdict 
may be directed, nor will all the facts be con
sidered as admitted or established which the 
jury might have inferred from the evidence. 
The court is authorized to determine what con
clusions of fact may be lawfully inferred from 
the facts proved, and may direct accordingly: 
Griffin v. Chicago, R. I. & P. R. Co., 68-638. 

Where the defendant moves the court to 
direct the jury to find a verdict for him on 
plaintiff's evidence, plaintiff is not entitled to 
have an admission of record by defendant of 
all the facts that the evidence tends to prove: 
Youll v. Sioux City & P. R. Co., 66-346. 

Although it is true that by a motion to di
rect a verdict a party admits every fact which 
the evidence introduced by the opposite party 
tends to prove, yet the admission is not such 
that if the motion for a verdict is overruled 
and on appeal the supreme court holds that it 
should have been sustained, the supreme court 
may thereupon render judgment as upon a 
finding of tacts: Meadows v. Hawkeye Ins. 
Co., 67-57. 

By a motion to instruct the jury to return a 
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verdict a par ty does not waive his right to 
afterwards submit evidence in case the motion 
is overruled: Case Threshing Machine Co. v. 
Merrill, 88-540. 

D e m u r r e r t o e v i d e n c e : I t may be 
doubled whether under the reform system of 
procedure a demurrer to evidence "was in
tended to be allowed in any case, but, if per
missible, the demurrant should bring himself 
within the established rules of common law, 
one of which is t ha t a part of the evidence 
cannot be arrested from the jury by demurrer 
unless it embraces all the evidence offered by 
the same par ty : Hardin v. Snyder, 15-460. 

I t is the peculiar province of the jury to as
certain the t ru th of the facts and the credibil
ity of witnesses, and a pai ty ought not to be 
allowed by a demurrer to evidence to refer the 
question to another tribunal. Therefore such 
a demurrer admits on the record not only the 
t ru th of all the facts proven by the evidence, 
but every conclusion which the evidence of
fered conduced to prove: Ibid. 

However loose and undetermined the evi
dence may be, if it conduces to prove any 
relevant fact it should be left to the deter
mination of the j u r y : Franks v. State, 1 G. 
Gr., 541. 

In determining a demurrer to the evidence, 
all the facts which the evidence tends to prove 
are to be regarded as admitted, and the court 
must pass upon the legal effect of such facts 
as proved, admitted or inferred, and not upon 
the sufficiency of the evidence submitted to 
prove them: Ibid. 

On taking the case from the ju ry it must 
be conceded that those facts were fully estab
lished which the testimony tended to establish: 
Miles v. Townsend, 3 G. Gr., 546. 

A demurrer to evidence not only admits the 
t ru th of the facts found, but every fact and 
conclusion in favor of the other party which 
the evidence conduces to prove, or which the 
ju ry might have inferred therefrom in his 
favor: Jones v. Ireland, 4-63. 

Before a party can demur to evidence the 
facts must "be first ascertained and found and 
admitted on the record. The demurrer admits 

the facts foand and every fact and conclusion 
which the evidence conduces to prove or which 
the jury might have inferred from it. Wi thout 
these admissions plaintiff is not bound to join 
in the demurrer, or if he should the court could 
pronounce, no judgment thereon: Coates v. 
Galena & C. V. R. Co., 18-177. 

Upon a demurrer to evidence the testimony 
is to be taken most strongly against the par ty 
demurr ing: Stanchfleld v. Palmer, 4G . Gr , %i. 

A demurrer to evidence is only allowable 
in the discretion of the cour t : Jones v. Ire
land, 4-63. 

N o n s u i t : If the testimony offered does not 
support the action or is so insufficient as to 
justify an arrest of judgment , the court may 
nonsuit the plaintiff, but great care and cau
tion should be exercised to guard against any 
interference wi th the province of the jury . 
I t should not be done if there is any room for 
doubt as to the sufficiency of the evidence: 
Mason v. Leivis, 1 G. Gr., 494; Eddy v. Wilson, 
1 G. Gr., 259. 

On a motion to nonsuit the plaintiff on the 
evidence, the court should not take the case 
from the ju ry if the evidence tends, a l though 
remotely, to show facts which, if established, 
would support the action. Such a motion is 
like a demurrer to evidence, and admits all 
the facts to be proved on which the evidence 
bears: Wiley v. Slioemak, 2 G. Gr., 205. 

Under the practice in this state it is not 
proper to nonsuit the plaintiff on the evidence, 
even when the evidence is so insufficient that 
a verdict for plaintiff would be set aside, pro
vided there is any evidence tending to support 
plaintiff's claim: Way v. Illinois Cent. R. Co., 
35-585. 

Where there is any proper evidence before 
the jury it is error to nonsuit the plaintiff on 
the motion of defendant : Hall v. JEtna Mfg. 
Co., 30-215. 

Eefusal to enter a nonsuit on defendant's 
motion will not be ground for reversal on ap
peal where defendant has afterward intro
duced his evidence and there has been a t r ial 
on the mer i t s : Ayres v. Hartford F. Ins. Co., 
17-176. 

4011. Po l led . 2804. "When the verdict is announced, either party may 
require the jury to be polled, which shall be done by the court, or clerk, ask
ing each juror if it is his verdict. If any one answer in the negative, the jury 
must be sent out for further deliberation. [R., § 3074.] 

4 0 1 2 . Sea led verd ic t . 2805. When, by consent of the parties and the 
court, the jury have been permitted to seal their verdict and separate before 
it is rendered, such sealing is equivalent to a rendition and a recording thereof 
in open court, nor shall such jury be polled or permitted to disagree thereto, 
unless such a course has been agreed upon between the parties in open court 
and entered on the record. [R.. § 3075; C , '51, § 1785.J 

If the jury agree upon their verdict and 
seal it a t an unusual hour, it need not be at 
once filed wi th the clerk: Bass v. Hanson, 9-
563. 

Where a j u ry sealed up their verdict and 
left it wi th the bailiff to be handed to the clerk, 
and then separated without the parties hav
ing consented to a verdict being rendered in 
tha t manner, held, tha t the separation did not 
necessarily render the verdict void: Cook v. 
Walters, 4-72; Heiser v. Van Dyke, 27-359. 

Where a verdict though sealed is merely in
formal, the ju ry may be afterwards directed 
to put it in fo rm: Bass v. Hanson, 9-563; Ti-
fteld v. Adams, 3-487. 

A jury may, after re turn ing a sealed verdict, 
be permitted to correct an error in the amount 
which was caused by a single omission: Ham
ilton v. Barton, 20-505. 

A sealed verdict, being opened, read as fol
lows: " We, the jury , find for the plaintiffs." 
The ju ry , being recalled by the court and in-
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structed to put their verdict in form, did so 
by adding, "for the sum of," etc., that being 
the sum due, if anything, on the note sued on. 
Held, that the action of the court was only 
requiring the jury to do a ministerial act 
which the clerk might have done, and if error, 
was without prejudice: Iligley v. JSewell, 28-
516. 

In all cases of the rendition of a sealed ver
dict the court should be careful to have the 
jury present at the opening of the verdict, if 
it is at all practicable, in order to recommit it 
to them if it is so informal that it cannot be 
rectified by the court: Tifield v. Adams, 3-487. 

It is not proper to recommit a sealed verdict 
to the jury except for the purpose of correct
ing formal errors. They should not be allowed 
afterwards to return another verdict contrary 
to the former: Miller v. Mabon, 6-456, 

The jury may be allowed to reconsider a 
sealed verdict for the purpose of correcting an 

error occurring through inadvertence: Hamil
ton v. Barton, 20-505. 

In case of a sealed verdict the jury should 
not be polled, but if they are, the dissent of a 
juror to the verdict will not affect its validity: 
Bingham v. Foster, 37-339. 

It is not improper to allow the jury to sepa
rate under the agreement of counsel upon the 
return of their sealed verdict, although having 
failed to answer special interrogatories sub
mitted, it not appearing that the party re
quested that such jury should be sent out 
again to consider further of such special find
ings: Rogers v. Hanson, 35-283. 

Where the case is such that the court is au
thorized to direct a verdict for plaintiff, it is 
at most only error without prejudice to direct 
the jury, after having returned a special ver
dict and separated, to render a general verdict 
for the defendant: Allen v. Wheeler, 54-628. 

As to what is " open court," see Hobart v. 
Hobart, 45-501. 

4 0 1 3 . G e n e r a l o r spec ia l . 2808. The verdict of a jury is either gen
eral or special. A general verdict is one in which they pronounce generally 
for the plaintiff or for the defendant upon all, or upon any of the issues. [R., 
§ 3077.] 

4 0 1 4 . S p e c i a l de f ined . 2807. A special verdict is one in which the 
jury finds facts only. I t must present the ultimate facts as established by the 
evidence, and not the evidence to prove them, so that nothing remains to 
the court but to draw from them its conclusions of law. [R., § 3078.] 

[The words " and not the evidence," in the third line, are erroneously omitted in the printed 
Code.] 

In an action involving an issue as to the ex
ecution of an instrument, it being claimed by 
defendant that only a part of it had been 
read over to him, held, that a finding by the 

jury that defendant signed the instrument 
was not the finding of an ultimate fact, but 
only an item of evidence to prove such fact: 
Hardin v. Branner, 25-364. 

4 0 1 5 . G e n e r a l a n d s p e c i a l ; i n t e r r o g a t o r i e s . 2808. In all actions, 
the jury, in their discretion, may render a general or special verdict; and in 
any case in which they render a general verdict, they may be required by the 
court, and must be so required on the request of any party to the action, to 
find specially upon any particular questions of fact to be stated to them in 
writing, which questions of fact shall be submitted to the attorneys of the ad
verse partv before the argument to the jury is commenced. [R., § 3079; C , 
'51, §§ 1786-7.] 

Where certain facts amounting to a settle
ment were alleged as a defense, and the jury 
in a special verdict found that there was such 
settlement, held, that it was not error to have 
refused instructions asked by plaintiff as to 
what constituted a settlement: Wales v. In
dependent School Hist., 49-200. 

A special finding by one jury is not bind
ing upon the court on a second trial: Hollen-
beck v. Marshalltown, 62-21. 

If a special verdict be sufficiently definite 
to enable the court to pronounce judgment 
thereon, it is not necessary that there be a 
general verdict for either party. And where 
a special verdict affords the court all the data 
necessary, judgment may be entered though 
there is no assessment by the jury: Helphrey 
v. Chicago & R. I. R. Co., 29-480. 

Where one of the findings of fact having a 
material bearing upon the issues in the case is 
without support in the evidence, the verdict 

Special findings; general verdict: 
Either party has aright to a general verdict if 
he demands it and the jury renders it, and 
the court has no authority, against the objec
tion of a party, to direct the jury to return 
only a special verdict: Schvltz v. Cremer, 59-
182: Morgan v. Thompson, 60-280. 

The jury may return special findings on 
their own motion without instructions: Hall 
v. Carter, 74-364. 

The statutory provisions for the submission 
of interrogatories to the jury and requiring 
special findings thereon are not applicable in 
criminal cases: State v. Ridley, 48-370; State 
v. Fooks, 65-196. 

The fact that special interrogatories are im
properly submitted to the jury will not con
stitute prejudicial error sufficient to reverse 
the judgment where such judgment has been 
rendered on a general verdict which is not 
shown to be erroneous: Petrie v. Boyle, 56-163. 
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should be set aside and a new trial granted: 
Heath v. Whitebreast Coal, etc., Co., 65-737. 

Where a party asks to have a general verdict 
set aside and for a new trial on account of cer
tain special findings of fact inconsistent with 
the general verdict, and the entire verdict is 
set aside, he cannot be bound by special find
ings as to which no objection was m a d e : Ru
ble v. Atkins, 39-694. 

As to judgment upon special verdict, see 
§ 4065. 

As to special verdict in criminal cases, see 
§ 5848. 

Submission to opposite attorney: The 
requirement to submit all questions to the at
torney of the adverse party is limited to such 
questions as are requested by the parties, and 
is not applicable to those submitted by the 
court on its own motion: Clark v. Ralls, 71-
189. 

T i m e for p r e s e n t i n g : Where a party pre
sented his interrogatories just before the final 
a rgument to the jury was commenced, held 
not error to refuse them as not being presented 
in t ime : Hopper v. Moore, 42-563. 

I t is not error to refuse to submit to the ju ry 
interrogatories not submitted to opposing at
torneys until after the argument has com
menced. I t is not sufficient that they are 
submitted to the court before tha t t ime : 
Crosby v. Ilungerford, 59-712. 

Whether the interrogatories submitted to 
the ju ry by the court on its own motion are 
required to be submitted to the attorneys of 
the parties before the a rgument is commenced, 
quaere: Petrie v. Boyle, 56-163. 

A party cannot, after a general verdict, have 
the case resubmitted to the ju ry in order to 
have them make special findings: Rogers v. 
Hanson, 35-283. 

F o r m of i n t e r r o g a t o r i e s : The questions 
so submitted should be such that they can be 
answered by yes or no, or in some brief and 
pertinent way: Marshall v. Blackshire, 44-475. 

It is not error to refuse to submit to the jury 
particular questions not ul t imate in their nat
ure, or which could not well be considered or 
answered without danger of confusion and 
misapprehension: Phoenix v. Lamb, 29-352. 

The court cannot be required to propound to 
the jury interrogatories which call for a find
ing of facts not necessarily determinative of 
the case. A par ty is not entitled to a special 
finding upon every circumstance which might 
have some bearing upon the case: Haivley v. 
Chicago, B. & Q. R. Co., 71-717. 

The ju ry should not be required to find 
specially on a queotion, an answer to which 
would involve, not the s tatement of a single 
fact, but a conclusion drawn from many facts: 
Home Ins. Co. v. Northwestern Packet Co., 32-
223, 246. 

The questions of fact presented to the jury 
for special findings must be founded upon the 
mater ial facts in the pleadings in such form 
as to elicit conclusions of fact as established 
by the testimony, and not what the evidence 
was, nor conclusions of law: Hatfield v. Lock-
wood, 18-296. 

I t is not error to refuse to instruct the ju ry 
to make a special finding upon a fact which is 
immaterial: Bonham v. Iowa Cent. Ins. Co., 
25-328. 

The statute contemplates tha t specific ques
tions of fact shall be submitted to the jury, 
and not such questions as whether a person 
was guilty of negligence as to a certain mat
ter, and if so, in wha t manner , e tc . : Lewis v. 
Chicago, M. & St. P. R. Co., 57-127. 

I m m a t e r i a l or n o t p e r t i n e n t : The court 
cannot be required to ask special findings as 
to immaterial facts: Lawson v. Chicago, R. I. 
& P. R. Co., 57-672; Liston v. Central Iowa 
R. Co., 70-714. 

Interrogatories which demand special find
ings not pertinent to the issues may properly 
be withheld from the j u r y : Bellows v. Dis
trict T'p, 70-320. 

N o t r e l e v a n t t o t h e e v i d e n c e : I t is not 
error to refuse to submit to the jury questions 
which it is not practicable for them to answer 
under the evidence in the case: Wivkleman 
v. Des Moines Northivestem R. Co., 62-11. 

Modi f i ca t ion : A court is not required to 
submit improper questions to the jury because 
requested so to do by a party, nor to give such 
as are proper in substance in the precise form 
in which they are presented: Mickey v. Bur
lington Ins. Co., 35-17'4. 

Modifications by the court of interrogatories 
submitted, held proper as more fully adapting 
them to the issues and evidence in the case: 
Dunning v. Van Bur en, 46-492. 

I m p r o p e r i n t e r r o g a t o r i e s : Interrogato
ries asked in particular cases, held propei lyre-
fused : Cummins v. Des Moines & St. L. R. Co., 
63-397; Hotlingsworth v. Des Moines & St. L. 
R. Co., 63-443. 

The fact that the answer to a special inter
rogatory is not inconsistent with the general 
verdict, and nothing is claimed for it, does not 
prove tha t its submission to the ju ry was not 
erroneous; it may nevertheless have misled 
the ju ry as to the effect to be given to the 
facts therein referred t o : Ferguson v. Central 
IowaR. Co., 58-293. 

R e f u s a l t o s u b m i t : Where the fact which 
a par ty asks to have submitted to the ju ry is 
important as bearing upon the issue involved 
in the case it will be error to refuse to submit 
i t : Day v. Mt. Pleasant, 70-193. 

A r g u m e n t u p o n : Held not error to permit 
an attorne3' submitt ing special interrogatories 
to read such interrogatories to the jury and 
instruct them how they ought to be answered 
in the light of the evidence: Timins v. Chi
cago, R. 1. &P.R. Co., 72-94. 

A n s w e r s : If the evidence is insufficient 
to enable the jury to answer an interroga
tory in the affirmative, a negative answer 
should be given and not an evasive and un
certain one: Fish v. Chicago, M. & St. P. R. 
Co., 74-424. 

F a i l u r e t o a n s w e r i n t e r r o g a t o r i e s : 
Where the jury, in their answer to interroga
tories for findings of fact as to matters which 
are pert inent and material to the finding of a 
general verdict, reply " w e do not know," a 
motion for a new trial on that ground should 
be sustained: Darling v. West, 51-259. 

Where the answer of the jury to an inter
rogatory is tha t they do not know, and such 
answer is plainly contrary to the undisputed 
evidence in the case, the court will be justified 
in grant ing a new trial on such ground: Lytton 
v. Chicago, R. I. & P. R. Co., 69-338. 
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Where the jury in answer to special inter
rogatories used the words " think " and " have 
reason to believe," held, tha t such answer pre
sented in positive language the conclusion 
reached by the j u r y : Martin v. Central Ioiva 
R. Co., 59-411. 

Held not prejudicial error to dismiss t he 
ju ry Without requiring answer to an interrog
atory propounded, where such answer, if 
given, could not have controlled the general 
verdict: Dreher v. Iowa Southwestern R. Co., 
59-599. 

The failure of a j u ry to answer a specific in
terrogatory, upon a point upon which there 
was no conflicting evidence, heldnot to justify 
a new trial, especially if the general verdict 
was warran ted : Dively v. Cedar Falls, 27-227. 

The action of the court below, in refusing to 

re turn a j u ry to their room because they fail 
to find definitely as to certain specific in ter
rogatories, will not be interfered wi th on ap
peal, except abuse is clearly shown; especially 
when the materiality of the answer sought is 
not apparent, or the general verdict is incon
sistent wi th but one answer to such ques t ions : 
Greenleaf v. Illinois Cent. R. Co.. 29-14. 

Where a jury , in connection wi th answers t o 
certain interrogatories, addressed a communi 
cation to the court s tat ing tha t they were of 
such a na ture tha t the evidence would ha rd ly 
war ran t definite answers to the same e i ther in 
the affirmative or negative, held, t h a t a gen
eral verdict in accordance with the answers t o 
the special interrogatories should not be set 
as ide: Bayliss v. Davis, 47-340. 

4016 . Special controls general . 2809. When the special finding of 
facts is inconsistent with the general verdict, the former controls the latter, 
and the court may give judgment accordingly. [R., § 3080.] 

Where the special verdict is inconsistent 
with the general verdict the latter should be 
set aside and judgment entered on the former: 
McGregor & S. C. R. Co. v. Foley, 38-588. 

To entitle to a judgment upon a special ver
dict against a general verdict in favor of the 
other party the special findings must be incon
sistent with the general verdicc, and sufficient 
of themselves, when taken together wi th the 
facts admitted by the pleadings, to establish or 
defeat (as the case may be) the right to re
cover: Hardin v. Branner, 25-364; Conners 
v. Burlington, C. R. & N. R. Co., 71-490. 

I t is only when the general and special ver
dicts are so inconsistent that both cannot stand 
that the latter will be allowed to defeat the 
former; and where there is evidence to sus
tain the general verdict it will stand, a l though 
the special verdict does not seem to sustain i t : 
Phoenix v. Lamb, 29-352. 

To jubtify a judgment upon special findings 
against a general verdict the findings must be 
inconsistent with the general verdict : Bills v. 
Ottumwa. 35-107. 

Where the special findings, while inconsist
ent with the general verdict, are not sufficient 
m themselves to authorize a judgment for the 
opposite party, the court may be justified in 
setting aside the general verdict and grant ing 
a new t r ia l : Hammer v. Chicago, R. I. & P. 
R. Co., 61-56; Davenport Savings, etc., Ass'n 
v. North Am. F. Ins. Co., 16-74. 

Where the jury found special facts which 
under the instructions of the court showed 
contributory nt ghgence on the part of plaint
iff, held, tha t the general verdict was incon
sistent with such special finding and mus t be 
set aside, irrespective of whether the instruc
tions of the court were correct or no t : Baird 
v. Chicago, R. I. <& P. R. Co., 55-121. 

Where the jury , in an action for negligence 
of a railway company causing an injury, 
found generally for the plaintiff, but in an
swer to special interrogatories as to which of 
the employees of the company was negligent 

responded tha t it was the brakeman or t he 
fireman, held, tha t their general verdict should 
be set aside: Ford v. Central Iowa R. Co., 69-
627. 

Where , to entitle a par ty to recover, t w o 
facts must be found by the ju ry , and they re
t u r n a general verdict in his favor, it will be 
presumed that they found both facts in his 
favor, and a special finding as to one of t h e m 
only will not amount to a finding t h a t t he 
other does not exist: Nockles v. Eqqspieler, 
53-730. 

Where , under the special findings, plaintiff 
had no cause of action, and they were incon
sistent and irreconcilable with the verdict , 
held, t ha t the lat ter should have been set aside 
and a judgment rendered on the former: 
Cooper v. McKee, 53-239. 

The court cannot go outside of the special 
and general verdicts of the j u ry regular ly ren
dered for the purpose of penetrat ing t he coun
sels of the ju ry room; and where it appeared, 
by reason of certain words w n t t e n after one 
of the instructions of the court, t ha t t he j u r y 
misunderstood such instruction as being a spe
cial interrogatory asking for a finding of fact, 
held, tha t the words thus wri t ten and relied 
upon as impeaching the verdict mus t be dis
regarded: Cooper v. Mills County, 69-350. 

Action of a court in refusing to set aside a 
general verdict, and render a j udgmen t upon 
the special findings, will be waived, if t he 
par ty afterwards moves to set aside the gen
eral verdict for a new trial and such motion 
is g ran ted : Williams v. Frick, 71-362. 

Where a general verdict in behalf of defend
an t is rendeied m an action in which a coun
ter-claim is pleaded, it will not be error for the 
court to refuse to set it aside on t he ground 
tha t the claim set up cannot be properly in
troduced by way of counter-claim, bu t only 
as an independent cause of act ion: Mitchell v. 
Joyce, 76-449. 

As to judgment on b'L eoial verdict, see § 4065 
and notes. 

4017 . Assessment of recovery . 2810. When, by the verdict, either 
party is entitled to recover money of the adverse party, the jury in their ver
dict must assess the amount of such recovery. |_R., § 3081; C., '51, § 1788.J 

V O L . 11 — 72 
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4 0 1 8 . J o i n t or s e v e r a l verdic ts . 2811. Where there are several plaint
iffs or defendants, whether the pleadings are joint or several, the verdicts shall 
be moulded according to the facts and to suit the exigencies of the case. [R., 
§ 3083.J 

4 0 1 9 . F o r m . 2812. The verdict shall be sufficient in form if it expresses 
the intention of the jury. [R., § 3084; C , '51, § 1790.] 

[As to sufficiency in form, see notes to § 4010.] 

4 0 2 0 . E n t e r e d of r e c o r d . 2813. The verdict shall in all cases be filed 
with the clerk and entered upon the record, after having been put into form 
by the court, if necessary. [R., § 3085; C , '51, § 1789.] 

4 0 2 1 . W a i v e r of j u r y t r i a l . 2814. Trial by jury may be waived by 
the several parties to an issue of fact in the following cases: 

1. By suffering default or by failing to appear at the trial; 
2. By written consent, in person or by attorney, filed with the clerk; 
3. 13y oral consent in open court, entered in the minutes. [R., § 3087.] 

The right to trial by j u ry is not inalienable, such right was demanded and refused, the 
but m a y b e waived or forfeited: Wilkins v. cause being then continued, does not render a 
Treynor, 14-391. new demand for jury trial necessary, when 

Where the parties appear and a trial is had the cause again comes on for t r i a l : Davidson 
to the court without objection, it will be pre- v. Wright, 46-383. 
sinned that jury trial is waived: Saum v. By consenting to a reference a party waives 
Jones County, 1 G. Gr., 165; McGuire v. Kemp, his right to a trial by jury, and cannot after-
3 G. Gr., 219. wards, upon a new order directing the ret eree 

Where it does not appear on appeal that a to proceed, object and claim a ju ry t r i a l : 
j u ry was not waived, the supreme court will Hewitt v. Egbert, 34-485. 
not reverse a case on the ground that the court By making default a par ty waives his r ight 
below refused to submit the cause to a j u r y : to jury t r ia l : Chile v. Hazleton, 51-355. 
Hawkins v. Rice, 40-435. Waiver of ju ry trial relates to all issues in 

The right to j u ry trial is waived by failing the case as they exist or may arise upon fur-
to demand i t when the cause comes u p for ther pleadings as authorized by l a w : Henny 
trial, and the fact tha t a t a previous t e rm Buggy Co. v. Patt, 73-485. 

KEFEKENCE. 

4022. B y c o n s e n t . 2815. All or any of the issues in an action, whether 
of fact or of law, or both, may be referred upon the consent of the parties, 
either written or oral, in court entered upon the record. [R., § 3089; 0., '51, 
§§ 1650, 1794.] 

There cannot be a reference in an action for Where a par ty is present when an order for 
divorce, even by consent of par t ies : Hobart v. reference is made, and nothing appears of rec-
Hobart, 45-501. ord to the contrary, his consent to such order 

Where the parties have agreed to a refer- will be presumed: Vandall v. Vandall, 13-
ence, neither can afterward demand a trial by S47. 
j u r y : Hewitt v. Egbert, 34-485. 

4023. W i t h o u t consent . 2816. When the parties do not consent, the 
court may, upon the motion of either, or upon its own motion, direct a refer
ence in either of the following cases: 

1. When the trial of an issue of fact shall require the examination of mut
ual accounts, or when, the account being on one side only, it shall be made 
to appear to the court that it is necessary that the party on the other side 
should be examined as a witness to prove the account, in which case the ref
eree may be directed to hear and report upon the whole issue, or upon any 
specific question of fact involved therein; or, 

2. When the taking of an account shall be necessary for the information of 
the court before judgment, or for carrying a judgment or order into effect; or, 

3. When a question of fact shall arise in any action by equitable proceed-
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ings, in which case the court, in the order of reference, shall prescribe the 
manner in which the testimony shall be taken on the trial. [R., § 3090.] 

Iteference w i t h o u t consent: The cases 
which may be referred without consent of 
parties are only those which were formerly 
cognizable in equity, and it is only in such 
cases that a reference can be made without 
consent of the parties. Otherwise the right 
of trial by jury would be infringed: McMartin 
v. Bingham, 27-234. 

Where accounts were to be examined and a 
series of calculations made, held, that the rem
edy by means of a reference would be more 
complete and adequate, and that, therefore, 
equity would have jurisdiction and a compul
sory reference might be ordered: Blair Town 
Lot, etc., Co. v. Walker, 50-376. 

The provision for compulsory reference in 
cases of account is not unconstitutional, since 
such cases come within the jurisdiction of 
courts of equity: Burt v. Harrah, 65-643. 

A mortgage foreclosure, although it was 
triable under the Revision as an action at law, 

Repor t ing conclusions: Where a cause 
was referred to a commissioner in equity " to 
examine and report his conclusions under the 
rules of practice of this court," held, that a 
report in the form of a statement by the com
missioner of the import of the testimony as he 
understood it sufficiently followed the order 
of the court: Byingion v. Hampton, 13-23. 

The fact that a referee who is only author
ized by the submission to find the facts re
ports also his conclusions of law, which are 
adopted by the court, constitutes error with
out prejudice: Shindler v. Luke, 43-89. 

was held to be nevertheless of equity cogni
zance so that it might be referred without 
consent of the parties: State v. Orwig, 25-280. 

I n l aw act ions : A compulsory reference 
cannot be made in an action at law. There
fore where plaintiff's cause of action was t<i 
recover for money which defendant had re
ceived and converted to his own use, held, that 
a compulsorv reference was erroneous: Dis
trict T'p v. Bulles, 69-525. 

A p roba te cou r t has power in proceedings 
as to accounts of executors to appoint a ref
eree (§ 3616): In re Heath's Estate, 58-36. 

Discret ion of cour t : An order appointing 
a referee in an equity case is so essentially a 
matter of practice, so preliminary in its nat
ure, and so much in the discretion of the 
court, that it cannot be successfully assigned 
as error without a showing of prejudice: 
Hatch v. Judd, 23-499. 

Repor t of ba lance : In the absence of in
structions by the court the referee is not 
bound to find as to the items of a mutual ac
count, but may simply report the final sum 
due from one party to the other: Hewitt v. 
Egbert. 34-485. 

Fac t s no t u l t i m a t e : Failure of the referee 
to make findings as to certain facts will not be 
ground for reversal where the facts as to 
which findings were requested were immate
rial or were not ultimate facts: Keokuk County 
v. Howard, 42-29. 

4024. Majori ty m a y dec ide . 2817. Where not otherwise declared in 
the order of reference, all the referees must meet to hear proofs, arguments, 
and to deliberate, but a decision by the majority shall be regarded as their 
decision. [R., § 3091; C , '51, § 1652.] 

4025. V a c a n c i e s . 2818. When appointed by the court, the judge thereof 
may fill vacancies in vacation. [R., § 3092; 0., '51, § 1653.] 

4026. P o w e r s . 2819. The referee shall stand in the place of the court, 
and shall have the same power, so far as necessary, to discharge his duty. 
[R., §3093; C , ' 5 1 , § 1769.] 

Although the report of a referee is like the submission to the court or a jury: Belzor v. 
verdict of a jury or a finding by the court, Logan, 32-322. 
yet under the language of S 4051, If 1, a party The referee is not the court: Hobart v. Ho-
may dismiss his action after a submission to barl, 45-501. 
the referee, although he could not after a like 

4027. Trial . 2820. The trial by referee shall be conducted in the same 
manner as a trial by the court. He shall have the same power to summon 
and enforce by attachment the attendance of witnesses, to punish them as 
for a contempt for non-attendance or refusal to be sworn or to testify, and to 
administer all necessary oaths in the trial of the case, to take testimony by 
commission, allow amendments to pleadings, grant continuances, preserve 
order, and punish all violations thereof. [R., § 3094.J 

4028. R e p o r t ; j u d g m e n t . 2821. The report of the referee on the 
whole issue, must state the facts found and the conclusions of law separately, 
and shall stand as the finding of the court, and judgment may be entered 
thereon in the same manner as if the action had been tried by the court; the 
report may be excepted to and reviewed in like manner. [R., § 3095.] 
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U n c e r t a i n t y : Where the report of a ref
eree is so uncertain and defective that it is 
impossible to ascertain therefrom the facts 
governing a material issue in the cause, it 
should be set aside on motion: Doyle v. Reilly, 
18-108. 

Official c a p a c i t y p r e s u m e d : In order to 
support a referee's report the presumption will 
be entertained, in an action upon the official 
bond, that the official capacity of the referee 
was fully established: Keokuk County v. How
ard. 42-29. 

C o r r e c t n e s s p r e s u m e d : I t must be pre
sumed, in the absence of any showing what
ever, tha t the matters stated in the report of 
the referee are correct: Shindler v. Luke, 43-89. 

I t is to be presumed that the referee in his 
findings has determined the question of inter
est upon the evidence before him, and the 
court should not, in rendering judgment upon 
Such finding, provide for the recovery of in
terest upon the amount found d u e : Keokuk 
County v. Howard, 43-354. 

Where upon the evidence it is impossible to 
determine whether a referee's report is cor
rect or not, it should be allowed to s t and : In 
re Heath's Estate, 58-36. 

Ef fec t of r e p o r t : Where the reference is 
made by order ot court the pleadings consti
tu te the submission, and an agreement be
tween the parties that the award shall be 
made a rule of court is unnecessary. When 
the award is returned to the court a judg
ment may be rendered upon the same, or the 
court may set it aside in whole or in part, or 
make a new reference: Sehohmer v. Lynch, 
11-401. 

C e r t i f i c a t i o n of t h e e v i d e n c e : The ref
eree should certify all the evidence. If he fail 
to do so the report may be set aside and re
committed with an order to report with all 
the evidence duly certified. If the evidence 
was not taken in writing, and such time has 
elapsed ihat the reiereo cannot make the re
quired certificate, it seems he should, on due 
notice, recall witnesses. The report of the 
evidence certified by the referee should have 
all the elements of certainty of a bill of excep
t ions: Smith v. Harlan, 49-101. 

The court should require the referee to pre
serve and report the evidence with his findings 
of fact and conclusions of law unless there is 
some good reason for not doing so: Goodale v. 
Case, 71-431. 

U n a u t h o r i z e d findings: Findings of a 
loieree which he has not been authorized nor 
required to make should be set aoide upon ex
ception being made to the report : Sage v. 
Nichols, 51-41 

Reference toack to make specific: The 
court may refer the case back to the referee 
to have the findings of fact made mor J specific, 
but the additional findings should be confined 
to matters specified in the order recommitt ing 
the case: Ibid. 

A m e n d e d p l e a d i n g s : A party should not 
be allowed to tile an amended pleading and 
tender a aev,- issue after a referee's report has 
been filed, and thereupon have a resubmission 
to the referee, without at least offering some 
excuse for not filing the amendment before 
t he making oi the rofeiee's report : Newell v. 
Mahaska County Savings Bank, 51-173. 

Review toy the court; preservation of 
t h e e v i d e n c e ; e x c e p t i o n s : The court ap
pointing a refeiee is not authoiized to review 
the evidence taken before him, or his ruling-,, 
unless such evidence and rulings are preserved 
by bill of exceptions: Inman v. Jamison, 
18-32. 

And if the finding is Claimed to be against 
the evidence, all the evidence should be pre
served and certified by the cour t : Oliver v. 
Townseud, 16-430. 

F i n d i n g s of l a w ; e x c e p t i o n s : But a 
party may have a review of the findings of law 
and fact made by the referee, irrespective of 
whether an3' exceptions thereto were taken 
before the referee. The power of the court in 
acting on the report of a i-eferee is not merely 
appellate: Edwards v. Coitrell, 43-194; Hod-
gm v. Toler, 70-21. 

Exceptions before the referee need only be 
taken to make that of record which would not 
otherwise appear. Error in his conclusion of 
law may be taken advantage of by motion to 
set aside the report, or by exceptions tiled upon 
the coming in of the repor t : Washington 
County v. Jones. 45-260. 

Exceptions before court and before 
r e f e r e e : The pro visions of this section as to 
exceptions to the report do not refer to excep
tions taken before the referee under g 4030: 
Michael v. Longman, 42-484. 

And wdiere no such exceptions were taken 
either to the report or to the judgment thereon, 
a review cannot be had in the supreme court, 
even though the report was filed or the judg
ment rendered in vacation: Roberts v. Cass, 
27-225. 

Where the report of the referee is to be re
viewed, exceptions should be taken to it as 
the foundation of the review; an exception to 
the final judgment will not enable the supreme 
court on an appeal to inquire into the correct
ness of the report : Bauder v. Hinckley, 60-185. 

The party desiring to except to the finding, 
when the evidence is not all certified, should 
have the whole report recommitted. I t is not 
proper to allow the referee to make such cer
tificate after his lepori is filed and judgment 
is rendered thereon, nor is it sufficient that he 
certify to the best of his recollection after his 
report is filed: Smith v. Harlan, 49-101. 

Where a referee's report is filed in vacation 
without agreement, it cannot be regarded as 
coming in until presented to the court and 
acted upon. Therefore where it is agreed tha t 
any exceptions to the master 's report should 
be filed within a limited t ime after the coming 
in thereof, such exceptions may be filed within 
that t ime after the fust day oi the next t e r m : 
Michael v. Longman, 42-484. 

T o o g e n e r a l : An exception that a finding 
is contrary to law is too general and uncertain : 
Sage v. Nichols, 51-44. 

Irregularities in proceeding; setting 
r e p o r t a s i d e : Exceptions to the mastei 's re
port relating to irregularities in his proceeding 
should bo overruled. Such errors or defects 
are to be readied by motion to set aside the 
report or refer it back for correction: White 
v. Hampton, 10-238. 

The report of the referee is not to be set 
aside on the mere affidavit of the party as to 
a matter of opinion inconsistent with the find-
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The report will not be set aside on appeal 
where there is a conflict in the tes t imony: 
Carson v. Cross, 14-463; Brainard v. Sim
mons, 67-646. 

The judgment upon the report cannot be re
viewed by the supreme court unless all t he 
evidence is cont- med in the record: Haywood 
v. Woods, 28-563. 

A certificate of the referee tha t the record 
contains the substance of all the mater ial evi
dence will not war ran t such rev l ew: Sears v. 
Sellew, 28-501. 

The repoi t is not to be over thrown if there 
is any evidence in its suppor t : Corley v. Os
borne, 50-526. 

Where the evidence upon which t he referee 
makes his report is not before the court, his 
findings of fact must be accepted as correct : 
Peck v. Schick, 50-281. 

The finding of fact by the referee being re
garded as a verdict of the ju ry , the action of 
the lower court in set t ing it aside will not be 
interfered wi th on appeal if there is any th ing 
in the record to support such ac t ion: Lyons u 
Harris, 73-292. 

ing of the referee: Dunn v. Starkweather. 
6-466. 

On a p p e a l : The finding of the referee is 
regarded the same as the verdict of a ju ry , 
and will not be disturbed unless clearly and 
manifestly against the weight of the evidence: 
.Johnston v. Johnston, 19- 74. 

In ordinary actions a finding of facts by a 
referee has the effect of a special verdict of a 
jury and can only be disregarded when pal
pably against the weight of the evidence; but 
in equitable actions, triable as such, it is the 
duty of the court to adjudicate the case upon 
the evidence, and not alone upon the finding 
of facts: Wdgus v. Gettings, 21-177. 

The report of the referee is to be regarded 
as the verdict of a jury, and a judgmen t 
thereon should not be reversed unless there is 
sucli an absence of evidence in its support as 
to authorize the conclusion that it was not the 
result of the exercise of honest, intelligent 
and unprejudiced judgment : Taylor v. French 
Lumbering Co., 47-662; Moore v. Brown, 49-
130. And see Childsv. Shower, 18-261; John
ston v. Johnston, 19-74; Whicherv. Steamboat 
Ewing, 21-240 ; Lyon v. Harris, 73-292. 

4 0 2 9 . F i n d i n g of fac ts . 2822. When the reference is to report th@ 
facts, the report shall have the effect of a special verdict. [R., § 3096.] 

See notes to preceding section. 

4 0 3 0 . B i l l of e x c e p t i o n s . 2823. The referee shall sign any true bill of 
exceptions taken to any ruling by him made in the case whereto any party 
demands a bill of exceptions; and the party shall have the same rights to ob
tain such bill as exist in the court, and such bill shall be returned with the 
report. [R., § 3097.] 

See notes to § 4028. 

4 0 3 1 . S e l e c t i o n of r e f e r e e s . 2824. In all cases of reference, the pap-
ties, except when a minor may be a party, may agree upon a suitable person 
or persons, not exceeding three, and the reference shall be ordered accord
ingly; and if the parties do not agree, the court shall appoint one or more 
referees, not exceeding three, who shall be persons free from exception, or the 
court may allow each partv to select one, and itself to select a third. [R., 
§ 3098; 0., '51, §§ 1651, 1795.] 

4 0 3 2 . A p p o i n t e d i n v a c a t i o n . 2825. A judge of the court, when a 
case is pending, may, in vacation, upon the written consent of the parties, 
make an order of reference. In such case the order of reference shall be 
written in the written agreement to refer, and shall be filed with the clerk of 
the court with the other papers in the case. [R., § 3099.] 

4 0 3 3 . S w o r n . 2826. The referee must make affidavit well and faithfully 
to hear and examine the case, and make a just and true report therein accord
ing to the best of his understanding. The affidavit shall be returned with the 
report. [R., § 3100.] 

If the affidavit here required is shown to 
have been made, but lost, its absence will not 
war ran t the setting aside of a referee's report r-
Sears v. Sellew, 28-501. 

A failure to re tu rn the affidavit wi th the re
port is not a fatal objection to the report. The 
fact tha t the referee was duly sworn may be 
otherwise shown: Shmdler v. Luke, 43-89. 

Where the record showed tha t the referee 
was only properly sworn three days before 
filing his i tpor t , but it appeared by affidavit 
on the hearing of a motion to set aside t he re

port t ha t he had been properly sworn before 
he commenced the t r ia l of the case and the 
affidavit had been lost, held, there was no error 
in refusing to set aside the repor t : Harper v. 
Kissick, 52-733. 

Where an exception is filed to the report of 
the referee on the ground tha t he has not been 
sworn, and evidence is introduced, not ob
jected to, to the effect t ha t he was duly sworn, 
the exception should be overruled: Quick v. 
Cox, 3S-568. 
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4 0 3 4 . P r o c e d u r e . 2827. The order shall not be made until the case is 
at issue as to the parties whose rights are to be examined on the reference. 
The order may direct when the referee shall proceed to a hearing, and when 
he shall make his report; but in the absence of such direction, he shall do so 
on the morning of the tenth day after the day on which was made the order 
of reference, and shall file his report as soon as done; of the time thus fixed 
or determined the parties shall take notice, and non-attendance of either 
party within an hour of such time shall be attended with like consequences as 
if the case were in court, which consequences shall be reported as any other 
fact or finding of the referee. [R., § 3102.] 

Where the referees are directed to proceed, that time he ceases to have authority as a ref
und it is left to them to fix the time of hear- eree: Goodale v. Case, 71-434. 
ing both by agreement of parties and order of That plaintiff's attorney on account of some 
court, they will not be compelled to set the conversation and negotiation between him and 
heating of the cause on the tenth day after the defendant failed to appear at a trial be-
the issuing of the order: Corbitt v. Ncaly, 29- fore a referee, held no excuse, the circum-
445. stances not being such as to warrant the 

The report of the referee ought not to be re- attorney in being misled: Washington County 
ceived after the term at which he is required v. Jones, 45-260. 
to report by the order appointing hirn. After 

4 0 3 5 . A c c e p t a n c e b y r e f e r e e . 2828. The referee must be called on by 
the court to accept or refuse the appointment, and his acceptance shall be 
entered of record; and he shall be under the control of the court, who may, on 
the motion of either party, make proper orders with a view to his proceeding 
with all due dispatch, and the court or judge may, on his motion, on good 
cause siiown, enlarge the time for making his report. [R.. § 3103.] 

4 0 3 6 . P r o c e s s ; a d m i n i s t e r i n g o a t h s . 2829. Any one of such referees 
may issue and sign subpoenas and other process, and administer oath neces
sary for the discharge of their duties and the full exercise of all their powers. 
[R", §3104; C , ' 5 1 . § 1654,] 

4 0 3 7 . P r o c e e d a s c o u r t . 2830. The form of procedure which in the 
court itself regulates service, pleading, proof, trial, and the preparation, pro
gress.on, and method of each of these, shall obtain before the referee; and in 
every incident of the proceeding before him, the rights and responsibilities of 
parties, and of their attorneys, and of the referee, shall be the same as if the 
referee was the court engaged in the same matter. [R., § 3105.] 

Imtaa te r ia l ma t t e r s ; costs: Where a taxed to him, although he recovered judg-
reierte upon request oi a party investigated ment in the case: Keokuk County v. Howard, 
rnatttis not in issue under the pleadings, and 42-29. 
the findit.gthereon was adverse to such party, Section applied: Keokuk County v. Howard, 
held, tlicit the costs thereof were properly 43-354. 

EXCEPTIONS. 

4 0 3 8 . W h a t a n d w h e n t a k e n . 2831; 18 G-. A., ch. 209. An exception 
is an objection taken to a decision of the court or party acting as the court 
on matter of law. The party objecting to the decision must do so at the 
time the same is made (but if decision is on motion, demurrer or judgment, 
exception may be taken within three days) and embody his objection m a 
bill of exceptions to be hied during the term or within such time thereafter 
as the court may fix. Rut in no event shall the time extend more than 
thirty days beyond the expiration of the term, except by consent of parties, or 
by order of the judge. Rut m an equitable action, tried as such, no bill of 
exceptions shall be required. [R., § 3106; C , '51, § 1805.] 

Exceptions necessary: The supreme duly taken: Chapman v. Lobey, 21-300; Hoi-
court will not review, on appeal, a ruling of ton v. Butler, 22-557; Appanoose County v. 
the lower court to which exception is not Walker, 23-26; Redding v. Page, 52-406. 
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The fact that exception was properly taken 
must affirmatively appear: Beason v. Jona-
son, 14-399. 

This rule is not affected by the statutory 
provision (§ 4398) dispensing with the neces-
sitv of a motion for new trial: Eason v. Ges-
ter. 31-475. 

The supreme court will not review a case on 
appeal where the record prese' Is no finding 
of facts by the court below, oi motion for a 
new trial or other exception taken to its rul
ing : Marshall v. Richards, 19-571. 

Where no exceptions were taken save to the 
ruling on a motion for new trial, and the rec
ord contained nothing to show the truth of 
the grounds assigned for new trial, the judg
ment was affirmed: Kline v. Moore, 20-599. 

Where no exceptions are taken on the trial 
of an equity case, and the proper steps are 
not taken to have the case tried anew in the 
supreme court, there is nothing which the 
court can consider on appeal: Richards v. 
Hintrager, 45-253. 

No objection to a judgment not excepted to 
in the court below can be considered upon 
appeal: Redding v. Page, 52-406; Soup v. 
Smith. 26-472. 

Appeal cannot be taken from the ruling 
upon a demurrer unless such ruling is duly 
excepted to: Cain v. Story, 15-378. 

An exception to the overruling of a de
murrer is all that is necessary to preserve the 
party's right of appeal from such ruling. It 
is not necessary for him to except again when 
the final judgment is entered: Jordan v. 
Kavanaugh, 63-152. 

Where a motion for continuance was made 
by defendant, but overruled, and judgment 
entered against him by default, and no ex
ception was made to the ruling on the motion, 
nor was any niotion made to set aside the de
fault, held, that there was nothing which 
could be reviewed on appeal: Carter v. Grif
fin, 54-62. 

The action of the court in ordering a change 
of place of trial should be excepted to or it 
cannot be made a ground for objection on 
appeal; if not known to the appellant in time 
for taking proper exceptions, he should move 
to set aside the order on that ground, and ex
cept to the action of the court if adverse to 
him: Scott v. Neises, 61-62. 

Objections to a referee's report cannot be 
urged on appeal unless exceptions to the re
port have been filed in the trial court: Blake 
v. Dorgan, 1 G. Gr., 547. 

Hot necessary in e q u i t y : An exception 
to a final decree ia an equitaole action is not 
necessary where the party is entitled to a trial 
de novo on appeal: Dieken v. Morgan, 59-157; 
Gately v. Kniss, 64-537. 

Where a party in an equitable suit stands 
upon the ruling upon a motion or demurrer, 
and desires to appeal therefrom, he should ex
cept thereto as in a law action: Powers v. 
O'Brien County, 54-501; Patterson v. Jack, 
59-632: Phipps v. Penn, 23-30; Hodgin v. 
Toler, 70-21. 

By w h o m t a k e n : An exception by the 
party who is the real party in interest in the 
appeal, although not technically the party ap
pealing, will be sufficient to save the question 
for review: Fries v. Porch, 49-351. 

Wa ive r of excep t ion : An exception prop
erly taken, but afterwards expressly waived 
upon appeal, cannot be taken advantage of by 
the opposite party: Fortney v. Jaeoby, 51-95. 

W a i v e r of necess i ty for excep t ion : 
Where upon the transfer of a cause by agree
ment from one court to another for trial, it 
was stipulated that the judgment to be ren
dered should be entered in the court from 
which the transfer was taken, as of the pre
vious term, and that either party should have 
the right to appeal, held, that such stipulation 
amounted to a waiver of the necessity of ex
cepting to the judgment: Wolf v. Smith, 36-
454. 

Successful p a r t y need no t excep t : The 
successful party cannot, in any way, be prej
udiced by the failure to except to any action 
of the court adverse to him: Baird v. Chicago, 
R. I. & P. B. Co., 61-359. 

Therefore where, on appeal, a judgment was 
reversed because the verdict was contrary to 
an instruction given, and the cause was re
manded for a new trial, and the unsuccessful 
party then moved for judgment on special 
findings, on the theory that under the doctrine 
of the instruction he was entitled to judgment 
on such findings, held, that the successful 
party might controvert the correctness of such 
instruction although he had not excepted 
thereto, and that the instruction was not bind
ing on the court: Ibid. 

Time for t a k i n g : An exception to a de
cision or ruling must be taken at the time the 
decision or ruling is made. The only departure 
from this rule is that authorized by statute in 
regard to instructions (§ 3996): Joliet Iron, etc., 
Co. v. Chicago, C. & W. R. Co., 50-455; Nagel 
v. Guittar, 62-510; Boardman v. Beckwiih, 
18-292. [But by express provision now incor
porated into this section, exception to c eoision 
on motion or demurrer, or to a judgment, may 
be taken within three days.] 

Objection to the introduction of evidence 
must be made at the time, it is offered: State 
v. Benge, 61-658. 

Time for filing: It is not error to refuse to 
stop a trial for the purpose of allowing a party 
to prepare a bill of exceptions, when time is 
granted within which to prepare the same: 
Anson v. Dwight, 18-241; Hanan v. Hale, 7-
153. 

Where, pending the argument of a motion 
for a new trial by the party applying tnerefor, 
the court adjourned without giving an oppor
tunity to file a bill of exceptions, held, that 
the action of the court could not be reviewed 
on affidavits: Campbell v. Ayres, 4-358. 

Where a motion in arrest and for a new 
trial has been continued to a succeeding term, 
it is sufficient to embody the exceptions into 
one bill and have it signed by the judge, un
less dissent of the opposite party is shown: 
Courtney v. Carr, 11-295. 

In the absence of an express agreement or 
consent the judge has no power to sign a bill 
of exceptions after the final adjournment of 
the term: Claggett v. Gray, 1-19; State v. 
Orwig, 34-112;' Hahn v. Miller, 60-96; Gates 
v. Brooks, 59-510; Gibbs v. Buckingham, 
48-96. 

The subsequent verbal alteration of an order 
or judgment made on approving it at a subse-
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quent te rm will not entitle the par ty to a bill 
of exceptions at tha t term, including' objec
t ions raised at the t r ia l : State v. Orwig, 34-112. 

An exception can be preserved only by hav
ing it embodied in the bill of exceptions, or 
by having it noted in the record of the de
cision to which it relates (?) 4040), and a par ty 
w h o would save his exception by the first 
method must have his bill of exceptions signed 
and filed within the t ime prescribed therefor; 
and where, upon a demurrer being overruled, 
followed by an order dismissing the action, 
t he unsuccessful party filed a motion for re
hearing, which was, on the same day. sub
mi t ted and taken under advisement, but not 
overruled unti l the following term, held, that 
t he bih of exceptions signed at following term 
was insufficient: State exrel. v. Leach, 71-54. 

A bill of exceptions may, by agreement of 
parties, be settled and signed after the conclu
sion of the t e rm: Harrison v. Charlton. 42-
573; Dedrick v. Hopsou, 62-562. 

A n agreement between two attorneys for an 
extension of t ime to file a bill of exceptions, 
duly filed, is binding upon the parties without 
any approval by the court : State ex rel. v. 
Cliamberlin, 74-266. 

If t ime for filing the bill of exceptions is ex
tended by consent, it must be filed within the 
t ime so given, and will not be considered if 
filed a i t e rwaids : Lynch v. Kennedy, 42-220; 
Lloyd v. Beadle, 43-659; St. John v'. Wallace, 
25-21; Frost v. Senior, 44—706; Parmenter v. 
Elliott, 45-317; Deland v. Weddington, 54-
698; Hahn v. Miller, 60-96; Mineral Ridge 
Coal Co. v. Smith, 08-561. 

A bill of exceptions signed after the expira
tion of the term or after the tune allowed for 
that purpose, if the t ime has been extended, 
will be stricken out on motion in the supreme 
cour t : Lynch a Kennedy, 42-220; Gibbs v. 
Buckingham, 48-96; Templin v. Exchange 
Bank, 69-119: McCarthy v. Wotrous, 69-200. 

If not filed withm the time prescribed in 
the order of court extending the time, the bill 
will be di^ro^ai ded or stricken from the rec
ord : McFarlaud i\ Folsom, 61-117. 

4 0 8 9 . F o r m ; g r o u n d s . 2832. Ho stated form of exception is required. 
If the exception is to the admission or exclusion of evidence, oral or written, 
the ground oi the objection must be also stated, and no other shall be re
garded, [ l i , § 3107.]' 

W nere thir ty days was agreed upon to set
tle a bill of exceptions, and no showing was 
made of a proper effort to settle the same 
within the t ime fixed, held, tha t without such 
showing a par ty could not have the benefit of 
exceptions signed by the judge after that t ime, 
and that he was in no better position when it 
was thus signed by by-standers: St. John v. 
Wallace, 25-21. 

Where the time was extended to a day beyond 
the term, by consent, for signing and filing a 
bill of exceptions, and the bill was signed by 
that date, but not filed, held, tha t it was not 
valid, and the judge could not, by order made 
in vacation at the t ime of signing, direct that 
it be made a part of the record: Cobb v. Chase, 
54-196. 

Where it appears that within the t ime al
lowed for settling and filing a bill of excep
tions said bill was signed, but it does not ap
pear, except by statement in the abstract, not 
based upon mat ter of record, that such bill 
was filed with the clerk, the supreme court 
cannot consider i t : Anderson v. Leaoerieh, 70-
741. 

P r e s u m p t i o n : Where it appears that the 
bill of exceptions was signed within proper 
time, and it is made part of the transcupt, i t 
will be presumed, in the absence of all show
ing to the contrary, tha t it was filed within 
t he proper t ime : Wilson v. First Presb. 
Church, 60-112. 

Where the bill of exceptions is silent as to 
when it was settled, it will be presumed that 
it was taken in trial te rm regularly, or settled 
by agreement without reference to the time of 
filing; and if consent to an extension of t ime 
beyond the term is shown, it will be presumed 
tha t the bill was reduced to form and made 
par t of the record within the time contem
plated by law. But if it appears to have been 
taken in vacation, and assent is not shown, 
t he bill will be stricken from the record upon 
objection properly m a d e : Claggett v. Gray, 
1-19. 

W h a t su f f i c i en t : An exception to the 
overruling of a motion for a new trial is a 
sufficient exception to the j udgmen t : Gulli-
her v. Chicago, R. I. & P. R. Co., 59-416. 

Where a motion asking for judgment on 
the findings of a special verdict was over
ruled, and proper exception taken, held, tha t 
it was not necessary to except to the judg
ment afterwards rendered: Aldrich v. Price. 
57-151. 

Where the judgment is founded upon a 
concuision of ' iw which is duly excepted to, 
it seems that <-uch exception will be sufficient 
to entitle the party to have the correctness of 
such conclusion determined upon appeal, al
though no exception to the final judgment 
appears : Harnhart v. Farr. 55-366." 

To admission or rejection of evidence: 
W h e n exception is taken to the admission or 
exclusion of evidence the ground of objection 

mus t be stated, otherwise the ruling cannot 
be reviewed on appeal : Peck v. McKeanr 
45-18; Davidson v. Smith, 20-466; Thompson 
v. Blanchard, 2-44. 

Objections to evidence not raised in the 
court below cannot be first taken on appeal : 
Johnson v. Miller, 69-562. 

If incompetent evidence is not objected to 
by the prisoner at the t ime it is produced its 
admission cannot afterward be made «round 
for reversal: State v. McLaughlin, 44-82. 

In the absence of objection at the time and 
a showing of prejudice the fact that one who 
read testimony reduced to writing to the j u ry 
in a criminal action was not sworn to do so 
correctly cannot be urged as an objection on 
appeal : State v. Poison, 29-133. 

A n objection to the competency of a wit
ness not made in the lower court cannot be first 
urged on appeal: Schmidt v. Littig, 69-277. 
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Evidence which is competent as determin
ing the rights of the parties, and which might 
have been made admissible by the amendment 
of the pleadings on the trial, if not objected 
to then cannot afterwards be objected to in 
the supreme court on appeal as not admissible 
under the issues raised by the pleadings: 
Council Bluffs Lodge v. Billups, 67-674. 

A party cannot, on appeal, object to evi
dence on a different ground from that inter
posed in the court below: Luke v. Bruner, 
15-3; Iowa Homestead Co. v. Buncombe, 5 1 -
525. 

The record must show that the introduction 
of evidence was objected to upon the same 
ground urged against it upon appeal: Childs 
v. McChesuey, 20-431. 

A party having alleged one objection to evi
dence on which it is improperly excluded, 
cannot, on appeal, allege other objections 
thereto in support of the action of the court 
below: Lines v. Lines, 54-600. 

For instance, under the objection tha t evi
dence is incompetent, irrelevant and imma
terial under the pleadings, he cannot urge 
that it was improperly^idmitted in rebut ta l : 
Davidson v. Dwyer, 62-332. 

When the admission in evidence by the 
defendant of a deed void upon its face is 
objected to on other grounds, which are over
ruled, the plaintiff may upon appeal offer 
such objection to its validity, when the record 
shows that the court found for the defendant 
solely upon the evidence of the deed, and tha t 
plaintiff excepted to this finding and made it 
a ground of a motion for a new t r ia l : Ferguson 
v. Heath, 21-438. 

G r o u n d s m u s t b e s t a t e d : The ground of 
objection to evidence should be distinctly 
s ta ted: State v. Wilson, 8-407. 

It is not necessary to show by bill of excep
tions the reason or ground of an objection to 
the action of the court below where the entire 
basis of the action of the court necessarily ap
pears from the record; in such case any objec
tion which may be raised to the action of the 
court can be urged under an exception taken 
to such act ion: McGovern v. Keokuk Lumber 
Co., 61-266. 

Error in admit t ing testimony cannot be 
complained of if introduced without objec
tion : State v. Smith, 46-670; State v. Hamil
ton, 32-572. 

The degree of particularity required in 
pointing out objections to testimony when 
offered must depend very much on the kind 
of testimony and the circumstances and att i
tude of the case: Rindskoff v. Malone, 9-540. 

Where testimony was received " subject to 
all legal objections," and no objection was 
made a t the trial nor in the motion for a new 
trial, held, tha t the objection that papers were 
thus introduced without proper authentica
tion, or tha t records were used without ac-
c c m t i n g for the absence of the originals, vsjere 
not objections which could be first made on 
appeal: Guest v. Byington, 14-30. 

Objection to evidence as " incompetent , 
irrelevant and immate r i a l " does not raise the 
question of the competency of the witness to 
testify as to a question of va lue : White v. 
Smith, 54-233. 

Nor does such objection raise the question 
as to whether the evidence offered is the best 

evidence: Iowa Homestead Co. v. Duncombe, 
51-525; but contra, see Hunt v. Higman, 
70-406. 

The objection " incompetent, irrelevant and 
i m m a t e r i a l " to .offered testimony, wi thout 
more, goes to the testimony, and not to the 
competency of the witness: Ball v. Keolmk 
& N. W. R. Co., 74-13>. 

An objection to evidence " as incompetent 
under the law " raises the objection tha t the 
examination of the witness in the manner 
proposed is not authorized by Jaw as well as 
tha t the evidence sought to be introduced is 
inadmissible. Therefore, held, tha t such an 
objection was sufficient to raise the point t ha t 
a witness could not be cross-examined as to 
his belief as to a future state of existence for 
the purpose of discrediting his testimony, 
a l though other evidence of the fact would be 
admissible: Dedriev. Hopson, 62-562. 

A p a r t y ' s r i g h t t o t h e r e l i e f asked in 
his pleadings or objections to defects in his 
pleading, cannot be raised by objections to 
evidence: Jones v. Maray, 49-188. 

A g e n e r a l o b j e c t i o n to the introduction 
of evidence, specifying no ground upon which 
it is raised, cannot be taken advantage of on 
appeal: Gelpecke v. Lovell, 18-17; Carleton v. 
Byington, 18-482; Davidson v. Smith, 20-466; 
O'Hagan v. Clinesmith, 24-249; Chase v. 
Walters, 28-460: Keough v. Scott County, 28-
337; Williams v. Meeker, 29-292; Smjder v. 
Nelson, 31-238; Lake v. Miller, 31-596; State 
v. Benge, 61-658. 

Where the par ty appealing has made a gen
eral objection to the admission of evidence, 
the giound of which does not appear of record, 
and it is overruled, such ruling cannot be re
viewed upon appeal, for the reason that , in 
presenting such objection, he might have re
lied upon an insufficient ground, and should 
noi be allowed, upon appeal, to rely upon 
another and sufficient ground. But where the 
successful par ty makes a general objection 
which is sustained, if the appellant can show 
tha t there could be no legal or possible ground 
upon which such ruling can be sustained, he 
will be entitled to a reversal: Clark v. Connor, 
28-311; Engleken v. Webber, 47-558. 

When the bill of exceptions does not dis
close the ground of objection to a question, 
but the objection is sustained, the court will, 
on appeal, if the question is vulnerable to 
any objection, presume tha t such was the one 
made and rightfullv sustained: Iioben v. Bur
lington & M. R. Pj.Co., 20-562. 

W h a t s u f f i c i e n t l y s p e c i f i c : An exception 
on the ground of incompetency is sufficiently 
specific: Greenleafv. Dubuque & S. C. R. Co., 
30-301. 

W h e r e test imony was introduced to im
peach a witness by showing bad moral char
acter, held, t ha t an objection to such test imony 
as incompetent and improper was not suffi
ciently specific to raise the objection that the 
testimony related to a specific vice and not to 
the general moral character : Kilburn v. Mul
len, 22-498. 

M o t i o n fo r n e w t r i a l is not necessary to 
enable the court to pass upon a ruling as to 
the admission or exclusion of evidence, where 
such ruling is duly excepted to, and virtually 
disposes of t he whole case: McCoy v. Jiuien, 
15-371. 
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4 0 4 0 . E x c e p t i o n no ted . 2833. When the decision objected to is en
tered on the record, and the grounds of the exception appear in the entry, or 
when any error appears of record, the exception may be taken by the party 
causing to be noted at -the end of the decision, or in connection therewith, 
that he excepts. [R., § 3108.] 

An oral exception entered of record at the 
end of the decision excepted to is sufficiently 
t a k e n : Cramer v. White, 29-836. 

An exception thus entered need not be em
bodied in a bill of exceptions: Laub v. Paine, 
46-550; Winet v. Berryhill, 55-411. 

An exception to the conclusion of law in 
the judgment , held sufficient to raise a ques
tion whetiier the conclusion reached from the 
facts found was correct: Henkle v. Keota, 68-
334. 

A bill of exceptions makes that a part of 
the record which was not so before. If the 
error appears without it there is no necessity 
for i t : Eyser v. Weissgerber, 2-463. 

It is not necessary to preserve by a bill of 
exceptions the decision on a demurrer, or the 
judgment of the court : State v. Strong, 6-72. 

A written agreement of facts signed by the 
parties and filed becomes a part of the record 

4 0 4 1 . "Writings ident i f i ed; ske le ton bi l l . 2834. An exception, when 
presented for signature, need not include therein, spread out at length, any 
writing filed in court, but may incorporate the same by any unmistakable 
reference thereto; and the clerk, in making a transcript of the bill of excep
tions, shall write therein at length all of such writing included therein by 
reference. [R., § 3109.] 

without being embodied in a bill of excep
t ions: Black v. Howell, 56-630. 

Exceptions entered by a judge upon his 
calendar and not otherwise preserved are not 
sufficiently made of record: Lewis v. May, 22-
599. 

Errors with reference to the introduction or 
rejection of evidence cannot be considered 
where there is no bill of exceptions showing 
tha t the rulings complained of were m a d e : 
Acton v. Coffman, 74-17. 

Misconduct on the part of an attorney in 
arguing to the jury must be shown by a bill 
of exceptions and not by affidavit: Rayburn 
v. Central Iowa R. Co., 71-637; Hall v. Car
ter, 74-364; Fowler v. Strawberry Hill, 74-
644. 

As to the proper method of taking excep
tions to instructions, ^ t c , see § 3996 and notes. 

W r i t t e n i n s t r u m e n t s : To make writings, 
etc., a part of the record they should be incor
porated into the bill of exceptions or plainly 
identified thereby. They cannot bo made a 
part of the record by the mere certificate of 
the clerk (under £ 4414): Garber v. Morrison, 
5-476; Heed v. Hubbard, 1 G. Gr., 153; Jordan 
v. Quick, 11-9; Strde ex rel. v. Jones, 11-11; 
Harmon v. Chandler, 3-150. 

A paper which is not of itself a par t of the 
record cannot be made a part of the record 
by being certified to by the clerk and inserted 
injghis transcript. I t must be preserved by a 
bill of exceptions. An entry by the judge in 
his private calendar, or even by the clerk in 
his record, that a ruling was made and that an 
exception was taken to the ruling, is not such 
an exception as is contemplated by l a w : Stale 
ex rel. v. Jones, 11-11. 

Papers not identified by a bill of exceptions 
are not properly a part of the record although 
embiaced in the transcript;: Green v. McFad-
dm, 5-549. 

In all cases where a wri t ten instrument is 
relerred to as connected with the action of the 
court to which exception is taken, it should be 
contained in the bill of exceptions: Heed v. 
Hubbard, I G. Gr., 153. 

I d e n t i f i c a t i o n of i n s t r u m e n t s o r e v i 
d e n c e : It is the safer practice, when excep
tions are taken in relation to any instrument 
in writ ing, to copy the same into the bill of 
exceptions, but it this is not done it should be 
so particularly described and referred to in the 
bill as to enable the clerk to copy the same 
without mistake into the record and to enable 
the supreme court to refer to it with positive 
cer ta in ty : Humphry v. Burge, 1G. Gr., 223. 

A paper sought to be incorporated into a bill 
of exceptions by description must be desig
nated and identified with clearness and cer
t a in ty : Sands v. Wood, 1-263; Bryan v. State, 
4-349. 

The reference in a bill of exceptions to 
papers on file, not otherwise identifying them, 
is not sufficient to make them a part of the 
bill of exceptions: Freher v. Geeseka, 5-472. 

The statement in a bill of exceptions tha t 
the plaintiff offered in evidence " t h e tran
script sued o n " is not sufficiently definite to 
identify the instrument offered in evidence, 
although it was in fact the instrument at
tached to the petition: Smith v. Taylor, 11-214. 

The fact that the bill of exceptions refers to 
depositions marked as exhibits cannot be suffi
cient to identify and make part of the record 
depositions which are not identified by the 
certificate of the clerk or the judge, or by any 
exhibit marks, as depositions read upon the 
t r ia l : Pierce v. Locke, 11-454. 

Where the bill of exceptions stated that the 
party fiied a certain motion with affidavits 
attached, etc., held, tha t the mention in the 
affidavits was not sufficient to make them a 
part of the record: Moffit v. Rogers, 15-453. 

Wri t ings referred to in the bill of exceptions 
shcjuld be copied at length in their proper 
place in the transcript: Ibid. 

Although, if attached and clearly identified, 
the writ ings referred to may be embodied in 
the transcript wi thout being copied out in the 
bill of exceptions, the sufficient and better 
plan is to follow the course laid out and insert 
them in the bill: Lyons v. Thompson, 16-62. 

If the evidence or other papers attached to 
the bill of exceptions are not sufficiently idea-
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tilled therein they will be disregarded: Van 
Orman v. Spafford, 16-186. 

When the testimony is not in the body of 
the bill of e- 'options, and there are discrep
ancies in the paging or references made, the 
supreme court will disregard i t : Burlington 
Gas Light Co. v. Green, 21-335. 

S k e l e t o n b i l l s : A bill of exceptions which 
does not contain Ihe evidence, but directs the 
clerk to ' ' inser t all the evidence, rulings, ob
jections and exceptions," does not sufficiently 
identify such evidence, and it may, upon mo
tion, be stricken from the files: Hill v. Hollo-
way, 52-678. 

A skeleton bill of exceptions which does not 
identify the evidence which is to be inserted, 
but merely directs the clerk to insert all the 
evidence, or " plaintiff's evidence" and " d e 
fendant's evidence," is not sufficient. The 
clerk has no power to determine what is to be 
inserted under such a direction. The bill must 
so identify the evidence that a mistake of the 
clerk as to wha t is to be inserted in the t ran
script may be readily corrected: Tootle v. 
Phcenix Ins. Co., 62-362: Wilson v. Tenant, 
61-194; Wooster v. Chicago, M. & St. P. R. 
Co., 74-593 

A bill of exceptions directing the clerk to 
copy as a part thereof the evidence and the 
instructions given and refused, leaving the 
clerk to determine what he shall copy, and 
giving no means of identification whereby he 
may be directed what papers he shall copy, 
and whereby errors, if any should be made, 
could be corrected, is not sufficient to make 
the evidence thus referred to a part of t he 
record. The bill should identify the different 
papers intended to be made a part of the 
record: Wells v. Burlington, C. R. & N. R. 
Co., 56-520. 

A bill of exceptions in which the clerk is 
merely directed to insert the evidence, with
out such evidence being otherwise identified, 
is not sufficient: Lockard v. Chicago, St. P., 
M. & O. R. Co.. 60-250; Williams v. Williams, 
69-715; Parks v. Council Bluffs Ins. Co., 70-
655. 

Where the bill of exceptions directed the 
clerk to insert the evidence taken by the short
hand repoiter and filed in the case, marked 
" C," and certified by the court, but no t ran
script of such short-hand report was ev,.->i 
filed, held, t ha t the evidence was not siiiii-
cientlv made of record: Warbasxe v. Caul. 
71 ' ' 

A bill of exceptions, though a skeleton bill 
in form, is sufficient if it only refers to the 
short-hand report of the evidence, and directs 

4 0 4 2 . S ign ing . 2835. When the decision is not entered on the record, or 
when the grounds of objection do not sufficiently appear in the record, the 
party excepting must reduce his exception to writing and present it to the 
judge for his signature. If he deems it true he shall sign it. If the judge 
refuses to sign it, the party may procure the signature of two by-standers at
testing that the exception is true and that the judge has refused to sign the 
same, and the bill of exceptions shall then be filed with the clerk and shall 
become a part oi the record. But the truth of such exception may be con
troverted and maintained by affidavits, not exceeding five on each side, which 
shall become part of the record. All affidavits impugning the exception must 
be filed within three dsija from the time of filing the bill of exceptions, and 

the evidence thus referred to to be inser ted: 
Glenn v. Gleason, 61-28. 

A skeleton bill of exceptions which suffi
ciently identifies the evidence which is to be 
inserted therein, as, for instance, by a proper 
reference to the notes or transcript of the evi
dence as taken down by the short-hand re
porter and filed with the clerk, will make such 
evidence a Dart of the record: McCai thy v. 
Watrous, 69-260, 

Where the bill of exceptions directed the 
clerk to insert the transcript of the evidence 
produced and offered by plaintiff, contained 
in the reporter 's notes, filed in the office of 
the clerk of the court, held, tha t such identi
fication was sufficient, al though the t ranscr ipt 
was not on file when the bill of exceptions 
was signed, it being filed, however, when the 
bill was filed: Gardner v. Burlington, C. R. 
& N. R. Co., 68-588. 

A bill of exceptions referred to the evidence 
in the following m a n n e r : " The following 
rulings were had and reduced to wri t ing by 
said reporter, being all the testimony in said 
trial. Here insert evidence in full." Held to 
sufficiently identify the evidence: Wilson v. 
First Presb. Church, 60-112. 

Where the bill of exceptions directed the 
clerk to insert the instructions given by the 
court on its own motion, and such instructions 
wore incorporated by the clerk in the t ran
script, held, tha t it would not be presumed 
tha t instructions were given by the court other 
than on its own motion, and therefore tha t it 
would be considered tha t all the instructions 
given were before the court, and tha t t he 
identification of the instructions in the skele
ton bill of exceptions was sufficient: King v. 
Barber, 61-674. 

The evidence m a y be sufficiently incorpo
ra ted into the bill of exceptions by reference 
to the stenographer 's report of the evidence, 
whether such repoi t is certified by the re
porter or not. A transcript or extension in 
long-hand of the reporter 's notes is not nec
essary to complete the bill of exceptions, and 
is not necessary unless a transcript is required : 
Hampton v. Moorehead, 62-91. 

Where the original notes of the reporter are 
filed, and the reporter has therein marked and 
identified, in writ ing, the papers offered in 
evidence, and the clerk is directed to insert in 
the bill of exceptions all exhibits referred to 
and identified by said reporter, the wr i t t en 
evidence offered is sufficiently identified to 
become a par t of t h e r e c o i d : Manson v. Ware, 
63-345. 
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all affidavits sustaining the same withi 
'51, §§ 1806-7.] 

W h a t d e e m e d of r e c o r d : Under the pro
visions of § 4414 a motion properly filed be
comes part of the record: Lemonds v. French, 
4 G. Gr., 123; Mays v. Deaver, 1-216; Ells
worth v. Moore, 5-486. 

The fact that a mat ter is recited in a motion 
which is made a part of the record does not 
make the matter itself of record umess ex
pressly made so: Herring v. State, 1-205: 
Pharo v. Johnson, 15-560. 

The answer of a garnishee does not become 
a par t of the record unless embodied in a bill 
of exceptions: Brainard v. Simmons, 58-464. 

Affidavits introduced on the hearing of an 
application for a temporary injunction in re
sistance thereof are no part of the record un
less preserved by bill of exceptions or other
wise : Hart v. Foley. 67-407. 

I t is not necessary that affidavits which 
have been presented on a motion for change 
of venue be preserved and made matter of 
record by a bill of exceptions. When filed 
they become part of the record and may be 
certified by the clerk on appeal in the same 
manner as other matters of record: McGovern 
v. Keokuk Lumber Co., 61-265; Wiuet v. Ber-
ryhill, 55-111. 

An affidavit for publication, when filed, be
comes part of the record: Bradley v. Jamison, 
46-68, 73. 

Where exceptions are duly made of record, 
and the question presented arises from the 
pleadings, and nothing else, the pleadings 
being of record, no bill of exceptions is neces
sa ry : Gardner v. Hcdstead, 71-259. 

Evidence taken in short-hand: It is the 
better practice to preserve evidence which is 
taken down in short-hand by a bill of excep
tions. Whether it may be done by filing the 
original notes and making certified transcripts 
theiefrom. queere. At any ra te the record 
must bo made up in the court below: State v. 
Hessian, 58-68. 

A report of the evidence by the short-hand 
reporter which is not filed in the cause, nor 
any transcript thereof, does not become a par t 
Of the record: Ferris v. Anderson, 72-420. 

The provisions of £ 5029, as amended, with 
reference to the taking down of evidence by a 
stenographer, do not dispense wi th formal bill 
of exceptions, and such bill filed within the 
proper time, and referring to . the original 
notes or transcript, is necessary in order to 
make the evidence a part of the record on ap
peal : McCarthy v. Watrous, 69-260. 

The only way oral evidence introduced on 
the trial of the cause can be preserved and 
identified for the purposes of an appeal is by 
bill of exceptions signed by the trial judge. A 
paper purporting to contain a portion of the 
evidence introduced on the trial , and certified 
to by the official reporter, but not embodied 
in the bill of exceptions, cannot be recognized 
as a nart of the t ranscr ipt : State v. Hemriek, 
62-414. 

The stenographer's notes, when filed wi th 
the clerk as a part of the record of the case, 
may be amended or corrected by the court 
when it is ascertained in a proper proceeding 
that they do not fully or correctly embody 

i two days thereafter. [R., § 3110; C , 

the action or proceeding of which they were 
intended to be the record: Mahaffy v. Mahaffy, 
63-55. 

The filing of the stenographer's .-ciginal 
notes and the subsequent incorporation of 
them into the bill of exceptions, and the inser
tion of a duly certified copy thereof in long
hand in the transcript, is sufficient to make 
the evidence of record: McAnnuity v. Sdck, 
59-580. 

To render a short-hand report of the evidence 
a par t of the record it must be filed with the 
clerk, together with the reporter's transcript 
thereof. I t cannot be made of record by be
ing merely referred to in the bill of exceptions 
without being filed: Lowe v. Lowe, 40-220. 

Where the exception refers to the evidence 
taken in the case by the official reporter, and 
certified to by the judge, " and marked Ex
hibit A." the fact that neither the original nor 
the translation of such notes is marked " Ex
hibit A " will not prevent its being considered 
a part of the record, it being otherwise suffi
ciently identified: Miller v. Chicago, M. & St. 
P.R. Co., 70-302. 

In order to make a transcript of the reporter's 
notes a part of the record they should be cer
tified by him to be a correct transcript. A 
certificate of the judge to such notes is*not 
sufficient: Richards v. Lounesbury, 65-587. 

C e r t i f i c a t e of j u d g e : A certificate of the 
judge showing the several rulings made dur
ing the trial as to the admission or exclusion 
of evidence, and that the same were duly ex
cepted to, is sufficient as a bill of exceptions: 
State v. Fay, 43-651; Hay v. Frazier. 49-454. 

While a certificate of the judge to the evi
dence, that it is all the evidence offered and 
received on the trial of the case, is a sufficient 
compliance with the s tatute respecting bills 
of exception, yet this certificate must be filed 
within the time prescribed, and if not so filed 
will be disregarded and stricken from the rec
ord : Gibbs v. Buckingham, 48-96; State v. 
Newcomb, 56-335; McCarthy v. Watrous, 69-
260. 

The translation of the short-hand notes of 
evidence duly certified by the judge may be 
regarded as having the effect of a bill of ex
ceptions, but it must be certified and filed 
within the t ime prescribed for filing a bill of 
exceptions: Wadsworth v. First Nat. Bank, 
73-425. 

The short-hand report of the evidence, ob
jections, rulings and exceptions, certified to 
by the judge and made a part of the record 
by him, and filed within proper time, is suffi
cient as a bill of exceptions: Hurlburt v. 
Fyock, 73-477. 

U p o n j u d g e ' s o w n m o t i o n : A judge 
may, on his own motion and without the re
quest of either party, make and file a hill of 
exceptions, but the par ty should have notice 
of it. Such notice, however, will be pre
sumed in the absence of a contrary showing: 
Shepherd v. Brenton, 15-84. 

Bill cannot be contradicted: A bill of 
exceptions, when signed and filed, becomes a 
part of the record, and the judge cannot 
change or modify it by a contradictory state-



CODE, {5 2830.] TRIAL AND JUDGMENT. 1149 

ment or certificate. Where a par ty has ex
cepted to rulings upon the evidence when 
made and has not waived his objection, and 
his bill of exceptions is filed within the t ime 
allowed by law or agreed upon between the 
parties, it is competent for h im to embody in 
it all grounds of objection upon which he de
sires a review of the cause, and to waive such 
others as he sees fit: Dedric v. Hopson, 62-
662. 

The record entry of a verdict by the clerk is 
higher evidence thereof than the bill of ex
ceptions embodying such verdict. I t is not 
strictly the office of the bill of exceptions to 
show the amount of the verdict: Cook v. 
United States, 1 G. Gr., 56. 

Where there are affidavits and counter-
affidavits as to the action of the court, the re
citals of the bill of exceptions will be relied 
upon as stating the facts : Shepherd v. Bren-
ton, 15-84. 

Wot c e r t i f i e d : A paper purpoi-ting to be 
a bill of exceptions and not certified as a part 
of the record cannot be considered: Conrad 
v. Baldwin, 3-207. 

I m p e a c h m e n t : A witness' testimony, as 
embodied in a bill of exceptions, cannot be 
introducfd on a subsequent trial to impeach 
him : Boyd v. First Nat. Bank, 25-255. 

W h a t su f f i c ien t s i g n i n g : A bill of ex
ceptions, signed wi th the last name of the 
judge, the final designation " j u d g e " being 
added, if properly certified by the clerk, will 
be presumed to have been signed by the 
judge and tiled in the case in which the cer
tificate is given: Mays v. Dearer, 1-216. 

I t is contemplated tha t a bill of exceptions 
shall be signed by the trial j udge except in 
cases where signature by by-standers is au
thorized : Independent School Dist. v. Farmer, 
74-744. 

R e f u s a l of j u d g e t o s i g n : I t is not proper, 
by proceedings in mandamus, to control the 
discretion of the trial judge in regard to pro
ceedings which are to be shown by bill of ex
ceptions. If the parties have agreed to extend 

R u l i n g n o t r e v i e w e d u n l e s s p r e j u d i 
c i a l : An exception will not be regarded in the 
supreme court unless the ruling has been on a 
material point, and prejudicial to the rights of 
the party excepting: Bremer County Bank v. 
Eastman, 34-392. 

A judgment will not be reversed for an error 
committed by the trial court, unless appellant 
has been prejudiced thereby: Tuck v. Singer 
Mfg. Co., 67-576; Whitney v. Browuell, 71-251. 

A judgment will not be reversed in conse
quence of errors which do not operate injuri
ously upon the party seeking reversal: Gran
ge v. Buzick, 3 G. Gr., 570. 

& case will not be reversed on account of 
error in the action of the court below which 
iias worked no prejudice to the appel lant : 

• Union Ag'l, etc., Ass'n v. Neill, 31-95; Wile v. 
Wright, 32-451; Hamilton v. Floyd, 20-598; 
Crawford v. Paine, 19-172; Bell v. Bycrson, 11-
233; Smith v. Eaion, 50-48«. 

One of two co-parties cannot object on ap-

the t ime for filing a bill unt i l it is too la te t o 
have a bill signed by by-sfcanders, they m u s t 
rely upon the discretion of the j u d g e : Jamison 
v. Reid, 2 G. Gr., 394. 

S i g n i n g b y b y - s t a n d e r s : The only rem
edy, when the court refuses to sign a bill of 
exceptions or signs an incorrect one, is by t he 
signature by by-standers to a correct bill. A 
bill cannot be impugned by affidavits: Wood-
worth v. Byerly, 43-106. 

Where a bill of exceptions is signed by by
standers, it should be d rawn up and signed a t 
the t ime of the t r i a l : Clark v. Parvin, Mor., 
371. 

Where t ime beyond the t e rm has been given 
for filing the bill t ha t method does not ob ta in : 
St. John v. Wallace, 25-21. 

The at torneys of a par ty are not proper per
sons, as by-standers, to sign a bill of exceptions 
of such p a r t y : Ibid.; Simon v. Weigel, 10-505. 

I t is not necessary tha t the judge certify to 
his refusal to sign the bill of exceptions. Tha t 
fact may be proved by the evidence of the by
standers, as here provided: Craig v. Andrews, 
7-17. 

A bill of exceptions signed by by-standers is 
not sufficient if it merely states w h a t they 
unders tand the action of the court to be : 
Clark v. Parvin, Mor., 371. 

To authorize a bill of exceptions signed by 
by-standers it must appear tha t the judge re
fused to sign i t : Edgar v. Caldwell, Mor., 434. 

W h e r e a judge refuses to sign a correct bill 
of exceptions the only remedy is by obtaining 
the signatures of by-standers. Whe the r this 
method can be pursued where the t ime to file 
a bill of exceptions is extended beyond the 
term, queere. But if the par ty accepts the in
correct bill and prosecutes his appeal there
from, and judgmen t is rendered against him. 
he cannot upon such facts obtain relief from 
such judgment in an action in equi ty : Bellows 
v. Tod, 52-359. 

As to signing bills of exception by referee, 
see g 4030. 

• peal t ha t a j udgmen t against them jointly is 
i erroneous because a judgment against his co-

par ty was not proper, such co-party not 
having appealed: Hoadley v. Hammond, 63 -
599. 

A par ty cannot, on appeal, complain of rul-
• ings which are in his favor, or a j udgmen t so 
; far as it is in his favor: Boyce v. Wabash R. 
• Co., 63-70; Hintrager v. Hennessy, 46-600; 

Day v. Mill Owners' Mut. F. Ins. Co., 70-710. 
A par ty having objected to evidence, which 

• was thereupon admit ted only for a par t icular 
• purpose, cannot afterwards complain on ap

peal» tha t such evidence should have been ad-
' mit ted for other purposes: Henderson v. Chi-
. cago, Ii. I. & P. R. Co., 48-216. 
; Refusal to strike out immaterial ma t t e r in a 

pleading, upon motion, cannot be reviewed 
; upon appeal : Abbott v. Striblen, 6-191. 

Refusal to allow an amended answer to be 
filed will be deemed error without prejudice, 

• where it appears that ail the facts alleged in 

4 0 4 3 . M u s t Ibe o n m a t e r i a l po in t . 2836. No exception shall be regarded 
in the supreme court unless the ruling has been on a material point and the 
effect thereof prejudicial to the rights of the party excepting. [R., § 3111.] 
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t he amended answer might have been proven 
under the original answer : Hough v. Housel, 
20-19. 

Allowance of an amendment which works 
no prejudice to the par ty appealing cannot be 
made a ground for reversal: Tabor v. Foy, 56-
539. 

W h e i e an objection to a juror based upon 
his having a previously formed opinion with 
reference to the facts relating to a certain 
issue in the case was overruled, held, that such 
ruling would be error without prejudice where 
it appeared that the facts as to that issue in 
the case were not in controversy: Albia v. 
Of Harm, 61-297. 

The exclusion of evidence by the consent of 
a par ty cannot be made ground for reversal: 
Wilson v. MeAdams, 10-590. 

W a i v e r o f e r r o r : Where improper evi
dence is permitted to remain in a criminal 
case, without objection, the error in its ad
mission is waived: State v. Stickley, 41-232. 

The action of the court in requiring ad
ditional security on a replevin bond, held not 
to be ground for reversal, as such order could 
not affect the validity of the judgment when 
rendered on the merits, and the error, if any, 
was waived by the compliance the rewi th : 
Pritchard v. Hopkins, 52-120. 

Where defendant was by the court ordered 
to answer, and thereafter obtained an exten
sion of t ime within which to answer, and, 
upon his failure to comply, default was en
tered against him, held, tha t any error in t he 
first order requiring defendant to answer was 
error without prejudice: Rock v. Wallace, 
15-379. 

E r r o r s s u b s e q u e n t l y c u r e d : Where an 
action of the court is at the time erroneous 
(as, for instance, in admit t ing a writ ten instru
ment without proper proof of the signature), 
yet if subsequent evidence is such as to render 
the action of the court proper thereunder, 
there is no ground for reversal : Davenport v. 
Cummings, 15-219. 

Judgment in favor of the par ty beneficially 
interested will not be reversed on account of 
error of the referee in finding in favor of a 
par ty not enti t led: Williams v. Brown, 28-247. 

Error in striking defendant's answer from 
the files, on motion, is cured by subsequently 
allowing defendant to prove the defense al
leged when the evidence fails to establish the 
s ame : McNamara v. Estes, 22-246. 

E r r o r s w h i c h h a v e c e a s e d t o b e p r e j u 
d i c i a l : A judgment will not be reversed 
which, however erroneous when made, has, 
by reason of a change in circumstances, ceased 
to be prejudicial to the co nplaining pa r ty : 
State ex rel. v. Waterloo Savings Bank, 39-
706. 

The supreme court will not reverse a case in 
behalf of a party where the right which he 
seeks to protect, if it ever existed, has expired : 
Cvtcomp v. Utt, 60-156. 

The improper substitution of a new appeal 
bond on an appeal from a justice of the peace, 
held to be error without prejudice where judg
men t on such appeal was for the party appeal
ing and giving the bond: Hammitt v. Coffin, 
3 G. Gr., 205. 

Where persons bound over to await the ac
tion of the grand jury bring a proceeding, by 

habeas corpus, to test the correctness of the 
action of the magistrate, and being remanded 
to custody thereupon appeal from such order, 
a subsequent indictment by the grand jury 
for the same offense will render the decision 
in the habeas corpus proceeding immaterial 
and the appeal will be dismissed: Wit more v. 
Burgan, 70-161. 

R u l i n g s u p o n d e m u r r e r , w h e n d e e m e d 
w i t h o u t p r e j u d i c e : The fact that a demur
rer based on an insufficient ground is errone
ously sustained will not be ground for re
versal, where there could have been no 
recovery upon the count of the petition to 
which the demurrer was directed: Childs v. 
Dobbins, 61-109. 

Where the lower court, in ruling on the 
demurrer to a petition, erroneously sustains it 
as to some portions thereof, bu t the action is 
determined in favor of plaintiff, and he isgiven 
the relief demanded, the ruling on the demur
rer will bo considered as error without preju
dice : Scott v. Union County, 63-583. 

The fact tha t the court erroneously sustains 
a demurrer to a count of the answer is error 
without prejudice, where the issue raised by 
such count is elsewhere presented and passed 
upon by the j u r y ; McKeever v. Jenks, 59-300. 

Where a demurrer to a petition was over
ruled and plaintiff thereupon filed an amended 
petition setting out the cause of action fully, 
held, tha t any error of the court in overruling 
the demurrer was without prejudice to the 
defendant: Gillis v. Matthews, 4 G. Gr., 254. 

Where a demurrer to a portion of an answer 
was overruled, but under the instructions the 
issue thereby presented was, by implication, 
excluded from the ju ry and not considered by 
them, held, t ha t the error, if any, in the 
ruling on the demurrer was without preju
dice: Flanagan v. MaWilliams, 52-148. 

Where a demurrer is erroneously sustained 
upon one ground, and overruled upon another 
as to which it should have been sustained, the 
action of the court will be reversed on appeal 
in order that the appellant may bo enabled to 
take such action as he might have taken in 
the lower court if the demurrer had been sus
tained on a proper ground: District T'p v. 
Independent Dist., 63-188. 

Error w i t h o u t p r e j u d i c e i n r u l i n g s 
u p o n e v i d e n c e : Where, from the instruc
tions or from other parts of the record, it is 
made to appear tha t error in the admission of 
testimony has worked no prejudice to the 
par ty objecting, the cause should not be re
versed on tha t g round : Woodward v. Horst, 
10-120. 

A cause will not be reversed for the admis
sion of evidence which cannot have been 
prejudicial to the par ty complaining, even 
though such evidence was inadmissible: Quin-
ton v. Van Tuyl, 30-554; Cooper v. Mills 
County, 69-350; Walsh v. JEtna L. Ins. Co., 
30-133. 

Where, under the issues and the evidence, 
plaintiff could not recover, even had defend
ant introduced no evidence whatever, any 
error in the admission or exclusion of evidence 
cannot be complained of by plaintiff: George 
v. Eason. 69-461. 

Where it appears tha t answers to questions 
which were properly objected to were favor-
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able ra ther than adverse to the par ty object
ing, the overruling of the objection will be 
considered as error without prejudice: An
drews v. Woodcock, 14-397; Draih v. Deitz, 
15-4-36. 

A judgment will not be reversed for im
proper iejection of testimony when the court 
is satisfied that justice has been done, and tha t 
there is no reason to believe that a different 
result would be reached upon a new t r ia l : 
Pelamourges v. Clark, 9-1. 

Where the ju ry have returned their verdict 
against a party seeking to recover, any error 
in the admission of evidence having a tend
ency merely to limit the extent of his recov
ery will be error without prejudice: Chambers 
v. Grout, 63-342. 

The admission of unimportant and irrelevant 
evidence, if without prejudice, will not oper
ate to reverse a case on appeal, though such 
admission may have been error: McKenzie v. 
Killer, 27-254; Curl v. Chicago, R. I. & P. R. 
Co., 63-417. 

Where immaterial evidence was admitted, 
in the main without objection, held, tha t the 
judgment would not be reversed because an 
inconsiderable portion thereof was admit ted 
over the party's objection: Weitz v. Ewen, 
50-34. 

Error in admit t ing or rejecting evidence is 
cured by a subsequent admission, by the par ty 
objecting, of the fact which the evidence 
tended to prove: Murray v. Wells, 57-26; Lis-
ton v. Centred Iowa, R. Co., 70-714. 

The supreme court will not reverse a case 
for the rejection of testimony which could not 
have changed the verdict : Robinson v. Keith, 
25-321; State v. Hallett, 63-259. 

The execution of a deposition will not be 
made a ground for reversal where it appears 
tha t it does not tend to prove or disprove any 
fact in issue between the part ies: Kelly v. Ford, 
4-140. 

Error in admit t ing or refusing to exclude 
evidence will not be sufficient ground for re
versal where the result must have been the 
same if the evidence had been excluded: 
Bray ley v. Ross, 33-505; Courtwright v. 
Strickler, 37-382; Jaques v. Sax, 39-367; 
Langford v. Oltumwa Water Power Co., 59-
283; Amsden v. Dubuque & S. C. R. Co., 13-
132; Holt v. Brown, 63-319; Bela.tr v. Chicago 
& N. W. R. Co., 43-662; Hubbard v. Mason 
City, 60-400. 

A cause will not be reversed for the admis
sion of evidence which does not cast any 
greater burden upon the opposite party t h a n 
he would have had without the admission of 
such evidence: Barker v. Kuhn, 38-392. 

Admission of improper evidence as to a 
mat ter which is self-evident or of common 
observation known to ail men, and in accord 
wi th such common observation, cannot be 
considered prejudicial: State v. Smith, 46-670; 
Kline v. Kansas City, St. J. & C. B. R. Co., 
50-656. 

The exclusion of evidence will constitute 
error without prejudice where the witness is 
afterwards allowed to testify fully as to the 
matters called for by the question objected t o : 
Keough v. Scott County, 28-337; State v. 
Geddis, 42-264: Allison v. Chicago & N. W. 
R. Co., 42-274; Ham v. Wisconsin, I. & N. R. 

Co., 61-716; Reed v. Chicago, R. I. & P. R. 
Co., 57-23; Abell v. Cross, 17-171; State v. 
Nelson, 58-208. 

Error in allowing the introduction of a por
tion only of a deposition, lield to be error wi th
out prejudice in view of the fact that the ent i re 
deposition was afterwards in t roduced: Bixby 
v. Carskaddon, 63-164. 

The overruling of a motion to suppress a 
deposition is error wi thout prejudice, whe re 
the witness testifies in person on the trial , and 
such test imony is more favorable to the par ty 
complaining than tha t in the deposit ion: 
Curry v. Allen, 60-387. 

J u d g m e n t will not be reversed for erroneous 
admission of evidence to establish a fact wh ich 
is sufficiently established by other and com
petent evidence: Elhvood v. Wilson, 21-523; 
McCrary v. Deming, 38-527; Le Grand Quarry 
Co. v. Reichard, 40-161; Wallace v. Wallace, 
62-651; State v. Shelton, 64-333; Jackson v. 
Boyles, 64-428; Stone v. Ballingall, 41-291; 
Siltzv. Hawkeye Ins. Co., 71-710; Morgan v. 
Wilfley, 71-212. But see Oppenheimer v. Barr, 
71-525. 

A judgmen t will not be reversed for error in 
admit t ing test imony to prove title when the 
title is subsequently established by competent 
evidence: Des Moines v. Casady, 21-570. 

Error in rejecting evidence will be deemed 
to have been wi thout prejudice where the 
facts to be proven by such evidence are other
wise fully established: Lowe v. Lowe, 40-220; 
State v. Woodson, 41-425; Hoadley v. Ham
mond, 63-599; State v. Pratt, 40-631; Parcell 
v. McReynolds, 71-623. 

Held, tha t defendant was not prejudiced by 
the rejection of testimony which had been. 
once introduced and was again offered to t he 
j u r y : Smith v. Howard, 28-51. 

Where the ju ry has failed to allow exem
plary damages, any error in the admission of 
evidence as to malice will be error wi thout 
prejudice: Brown v. Hendrickson, 69-749. 

The admission of evidence upon a prosecu
tion for murder , tending to show malice and 
deliberation, held error without prejudice in 
view of the fact tha t defendant was convicted 
only of mans laughter : State v. Middleham, 
62-150. 

W h e r e a witness, in a prosecution for assault 
wi th intent to commit murder , gave evidence 
tending to show malice, and a cross-question 
to such witness by defendant 's counsel was 
overruled, held, tha t as defendant was con
victed only of assault and battery, the error, 
if any, was wi thout prejudice: State v. Gra
ham, 51-72. 

A cause will not be reversed on appeal upon 
the ground tha t the evidence is not admit ted in 
the proper order, or for the reason tha t a fact 
which should be proved in the first instance 
by one par ty is established by the testimony of 
the o ther : Cook Mfg. Co. v. Randall, 62-244. 

If, in answer to an improper question, mat 
ter is elicited not responsive thereto, the error 
of the court in overruling an objection to the 
question will not justify a reversal on the 
ground of prejudice from the part of the an
swer not responsive to the question. In such 
case the court should be asked to strike out 
the irresponsive ma t t e r : Hatfield v. Chicago, 
R. I. & P. R. Co., 61-434. 
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A verdict will not be set aside because in 
conflict wi th evidence which is irrelevant and 
immaterial , even though admitted without 
objection: Scott v. Morse, 54-732. 

A cause will not be reversed on the ground 
tha t an objection to an improper question has 
been overruled, if the question itself was not 
followed by an improper answer: State v. 
Groome, 10-308. 

As to what must appear in the record in 
order tha t error in rulings upon evidence may 
be considered, see notes to § 4414. 

Error in admit t ing evidence cured by tak
ing it from jury, see notes to § 3996. 

Error wi thout prejudice as to instructions, 
see notes to S 3996. 

T h a t e r r o r i s pre jud ic ia l m u s t affirm
a t i v e l y a p p e a r : A party appealing from a 
rul ing of the lower court must not only show 
affirmative error, but also error prejudicial to 
his substantive r igh ts : Fulmer v. Fulmer, 22-
230; Blackburn v. Powers, 40-681; Brewington 
v. Palton, 1-121. 

Where the evidence in an action triable de 
novo was not properly certified, and was on 
niotion stricken from the abstract, held, tha t 
the court would not consider an alleged error 
of the court below in dismissing plaintiff's pe
tition, for the reason tha t even if there was 
error in the ruling it could not be determined, 
in the absence of the evidence, whether plaint
iff was entitled to recover: Hoy v. Cowgill, 
52-711. 

Where it is claimed tha t the jurors have 
taken improper considerations into account 
in determining their verdict, prejudice must 
be shown, or sufficient ground must appear 
for presuming prejudice, to war ran t a reversal 
on account of refusal of the lower court to 
grant a new trial on tha t g round: Slate v. 
Woodson, 41-425. 

E r r o r a p p e a r i n g , p r e s u m e d pre jud i 
c ia l : Error in the admission of evidence will 
not be deemed to have been without prejudice 
if such evidence is material . The admission 
of incompetent evidence has been held to be 
error without prejudice in cases where it ap
pears that the judgment or verdict could not 
have been diffeiont had the evidence been ex
cluded; but no such ruling has been made 

where the evidence held to be unlawful con
stituted the whole of the proof of the party 
offering it, or added to the weight of the testi
mony in his behalf: Smith v. Johnson, 45 
308. 

When there has been error a presumption 
of prejudice arises, and if the record fails to 
satisfy the supreme court tha t no prejudice 
has been caused, then such error cannot be 
disregarded: Potter v. Chicago, R. I. & P. R. 
Co., 46-399; Sfro&eZv. Moser, 70-126; Reynolds 
v. Keokuk, 72-371; McCormiek Harvesting 
Machine Co. v. Jacobson, 73-546. 

Where a conflict in the instructions arises 
from giving an erroneous instruction incon
sistent with others given, although it is not 
shown that such instruction was considered 
and had an effect upon their decision, it will 
be presumed tha t it was considered, and the 
verdict will be set aside: Carlin v. Chicago, 
R. I. & P. R. Co., 31-370. 

Wheie evidence is admitted over the objec
tion of a party it will be presumed that the 
court considered it, and that, if it was errone
ously admitted, prejudice resulted: Leasman 
v. Nicholson, 59-259. 

An erroneous instruction will not be deemed 
to be without prejudice unless the fact ap
pears affirmatively: Roby v. Appanoose 
County, 63-113. 

If tiie instruction is erroneous or mislead
ing it will be presumed that there was evi
dence to which it was applicable, and that it 
therefore constituted prejudicial error: Har
rison v. Charlton, 37-134; Warbasse v. Card, 
74-306. 

If error in admit t ing evidence appears it 
must be affirmatively shown to be without 
prejudice to warrant its being disregarded: 
George v. Keokuk & D. M. R. Co., 53-503. 

Prejudice will be presumed from an errone
ous ruling upon a motion for change of place 
of tr ial : Ferguson v. Davis County, 51- 220. 

While a presumption of prejudice will arise 
from a legal error, yet such presumption may 
be overcome; and where it is made to appear 
affirmatively tha t no prejudice did or could 
have resulted from the error, the case should 
not be reversed therefor: Dunne v. Deery, 40-
251. 

NEW TRIALS. 

4 0 4 4 . G r o u n d s for . 2837. A new trial is a re-examination in the same 
court of an issue of fact, or some part or portions thereof after verdict by a 
jury, report of a referee, or a decision by the court. The former report, ver
dict, or decision, or some part or portion thereof, shall be vacated and a new 
trial granted on the application of the party aggrieved for the following 
causes affecting materially the substantial rights of such party: 

1. Irregularity in the proceedings of the court, jury, referee, or prevailing 
par ly; or any order of court or referee, or abuse of discretion, by which the 
party was prevented from having a fair trial; 

2. Misconduct of the jury or prevailing party; 
3. Accident or surprise, which ordinary prudence could not have guarded 

against; 
4. Excessive damages, appearing to have been given under the influence of 

passion or of prejudice; 
5. Error in the assessment of the amount of recovery, whether too large or 

too small, where the action is upon a contract or for the injury or detention 
of property; 
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6. That the verdict, report, or decision is not sustained by sufficient evi
dence, or is contrary to law; 

7. Newly discovered evidence material for the party applying, which he 
could not with reasonable diligence have discovered and produced at the t r ia l ; 

8. Error of law occurring at the trial, excepted to by the party making the 
application. [R., § 3112.] 

of an irregularity for which a new trial is 
asked was acquired by the party in time to do 
anything to avoid the prejudice resulting from 
the misconduct of the jury, held, that his right 
to a new trial was not defeated: Oleson v. 
Header, 40-662. 

Where a party does not examine the jurors 
under oath or otherwise as to their qualifica
tions and competency, he cannot make an ob
jection to a juror, which would thus have been 
disclosed, the ground for a new trial: Stewa,rt 
v. Ewbank. 3-191; McKinney v. Simpson, 51-
662; State ex rel. v. Funek, 17-365; Faville v. 
Shehan, 68-241. 

As to the diligence in discovery of evidence, 
see infra, II, f. 

Concur r ing ve rd ic t s : The court should 
require a much stronger case to be made in 
the application for anew trial, where two ver
dicts have been rendered in favor of the same 
party; yet such second verdict by no means 
concludes the court from again granting a new 
trial, and especially when the second applica
tion is based on another grouna: Jourdan v. 
Heed, 1-135. And see notes to § 4424. 

If the jury have disregarded the law or ha\ o 
rendered two concurring verdicts that show a 
want of fair and proper exercise of judgment 
on the testimony submhted, and are against 
the evidence, a third trial ought to be granted : 
Oarlin v. Chicago. R. 1. & P. H. Co., 37-316. 

To one of t w o pa r t i e s : Where a judg
ment is rendered against two defendants, the 
granting of a new trial as to one does not affect 
the judgment as to the other: Cordon v. Pitt, 
3-385. 

In an action against joint wrong-doers the 
court may set aside the verdict and award a 
new trial as to a portion of the defendants, 
and render a judgment upon the verdict as to 
the others: Terpenning v. Gallup, 8-74. 

As to p a r t of t h e case: While, as a gen
eral rule, if granted at all. a new trial is 
awarded for the entire case, yet, where it can 
be done without danger of confusion or preju
dice, it may be granted as to one count and 
refused as to another: Woodward v. Horst, 
10-120. 

It seems that the court may in a proper case 
grant a new trial as to a part of the case and 
allow the judgment to stand as to the other 
portion, but this will not generally be done; 
and if it appears on appeal that the judg
ment is erroneous as to a portion thereof the 
whole judgment will be reversed: Bond v. 
Wabash, Si. L. & P. R. Co., 67-712. 

As to granting new trial on appeal, see notes 
to § 4424. 

As to new trial in criminal cases, see §S 5872-
5875. 

As to new trial on petition, see §§ 4383-4391. 

I. IN GENERAL. 

Presumpt ion in favor of cour t ' s ac
t ion: There are many things attendant upon 
the trial in a nisiprius court which never can 
be presented to an appellate court. The for
mer has much better facilities for determining 
whether justice has been done, or whether 
there has been accident or surprise to the 
prejudice of the unsuccessful party, and its 
luling is always regarded by the supreme 
court as having a presumption in its favor: 
Conklin v. Dubuque, 54-571; Hill v. Denslin-
ger, 61-240; Johnson v. Chicago, R. I. & P. 
R. Co., 58-348. 

Discret ion: A motion for a new trial is 
addressed to the sound discretion of the court, 
and such discretion will not be interfered with, 
unless it is manifest that it has been improp
erly exercised: Freeman v. Rich, 1-504; Ruble 
v. McDonald. 7-90; Pickering v. Kirkpatrick, 
32-163; New York Piano Forte Co. v. Mueller, 
38-552; Donahue v. Lannan, 70-73. 

But this discretion is a legal one, and must 
be exercised according to the rules ol law: 
Stewart v. Burlington & M. R. R. Co., 11-62: 
Stockwell v. Chicago, C. cfe D. R. Co., 43-470. 

And see notes to § 4424, with reference to a 
review on appeal of the action of the court 
below in granting or refusing a new trial. 

Subs tant ia l jus t ice : A new trial should 
not be granted where justice has been done 
and the merits correctly decided: Woodward 
v. Horst. 10-120. 

If there are strong probable grounds to be
lieve that all the merits of the case have not 
been fully tried and that justice has not been 
done, the court will be justified in granting a 
new trial: Deere v. MeConnells, 15-269. 

Bill of except ions : A rule of court to the 
effect that no motion for new trial should be 
heard until a bill of exceptions was presented 
ready for signature, etc., held inconsistent 
with the statutory provisions for new trial. 
The trial court is presumed and bound to know 
what occurred during the trial without a bill 
of exceptions: Emery v. Emery, 54-106. 

Waive r : A motion for new trial is waived 
by motion for judgment upon special findings 
in opposition to the general verdict. Such 
temporary waiver of a motion for new trial 
has the effect of a withdrawal of it: Nixon v. 
Downey, 49-166. 

Negl igence: Both in equity and in law, 
the negligence of a party or his agent or attor
ney, which alone produces an adverse result, 
will estop him from claiming relief as to such 
result: White v. Doorman, 24-108. 

Where it does not appear that the knowledge 
VOL. II —73 

II. GROUNDS. 

a. Misconduct of Jury. 

W h a t sufficient: To vitiate the verdict of 
a jury for misconduct, it must be such as to 
satisfy the court that a fair and impartial trial 
has not been had, and that the verdict is con-
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t ra ry to the law and the evidence: Lang-
worthy v. Myers, 4-18; State v. Aceola, 11-24$. 

Q u o t i e n t v e r d i c t : Where the jury de
termined their verdict by adding together 
twelve different amounts marked down by 
them respectively, and dividing the same by 
twelve, having agreed befoiehand to bo bound 
by the result as their verdict, such verdict 
should be set aside: Manix v. Malony, 7-81; 
Schanler v. Porter, 7-482; Denton v. Lewis, 
15-301; Hendrickson v. Kingsbury. 21-379. 

In such case i\, is error to allow plaintiff to 
remit all above the lowest amount set down 
by any member of the jury, and render judg
ment in the plaintiff's favor for that amount ; 
Darland v. Wade, 48-547. 

But where the verdict is on this account ir
regular as to only a part of the amount found, 
the valid portion will be allowed to s tand: 
Fuller v. Chicago <& N. W. R. Co., 31-211. 

Where , however, by this method a sum is 
found, without an agreement in advance to 
be bound by it, and afterwards, upon dis
cussion, it is agreed to and adopted, the ver
dict will be val id: Burton v. Holmes, 16-252; 
Hamilton v. Des Moines Valley R. Co., 36-31; 
Deppe v. Chicago, R. I. d> P. R. Co., 38-592; 
Sullens v. Chicago, R. I. & P. R. Co., 74-
659. 

V e r d i c t d e t e r m i n e d b y l o t : Wheie the 
jury , some or ail of the member» having fiist 
agreed to be hound by the result, determine 
their verdict by lot or ballot, such verdict 
will be set aside and a new trial granted: 
Merseve v. Shine, 37-253; Ruble v. McDonald, 
7-90. 

While they may, after having so formed an 
illegal verdict, repudiate it and find a valid 
one as the result of due deliberation, yet the 
evidence of such action mus t be clear and 
satisfactory; and where a subsequent vote is 
bu t a ratification of the verdict by lot, it will 
not be sufficient: Thompson v. Perkins, 26-
486. 

T h e d r i n k i n g of i n t o x i c a t i n g l i q u o r 
ey a juror during the discharge of his duty as 
such is sufficient ground for setting aside the 
verdict and ordering a new t r ia l : Slate v. 
Baldy, 17-39; Berry v. Berry, 31-415. 

The fact that one of the jurors became in
toxicated on the evening of the day on which 
the trial commenced and before the conclusion 
thereof, held sufficient ground to warrant a 
new t r ia l : Fairchild v. Snyder, 43-23. 

The drinking of intoxicating liquors by a 
juror alter the submission of the case to the 
j u ry will be sufficient to war ran t the grant ing 
of a new trial, whether he drinks so much as 
to come under the influence thereot or no t : 
Ryan r. Harrow, 27-494. 

Taking intoxicating liquor as medicine he-
fore the final submission of the case in not 
ground for new t r ia l : State v. Morphy, 33-
270; O'Neill v. Keokuk & D. 31. R. Co., 45-
546. 

Indnigence in intoxicating liquors during 
the adjournment of a court and bofoio the 
final submission of the cause to the jury will 
not be a ground for setting aside the verdict 
and gror tn j ' ; a new trial in the absc ace of a 
showing ot prejudice resulting thereiroun: 
State v. Bruce, 48-530; Van Buskirk v. Dough
erty, 44-42; State v. Livingston, 64-560. 

The drinking of intoxicating liquors at the 
instance and solicitation of one of the parties 
cannot be made a ground for new trial on the 
motion of such pa r ty : Webster County v. 
Hutchinson, 60-721. 

The affidavit of a par ty to the fact of a 
juror 's intoxication should be admitted, if at 
all, only in cases wheie no other proof is 
practicable and failure of justice might result 
from its rejection: State v. McLaughlin, 
44-82. 

B e t : The fact that a juror had an outstand
ing bet, which would be directly affected by 
the result of the trial, which fact was not dis
closed by him when questioned as to his com
petency and was not known to the adverse 
party, held sufficient ground for a now trial, 
a l though the bet was trifling in amount : Sea-
ton v. Swem, 58-41. 

Social intercourse between juror and 
a t t o r n e y : Acts of social intimacy between a 
juror and an at torney in the case during the 
progress of the trial held sufficient misconduct 
to require the grant ing of a new t r ia l : Stafford 
v. Okkaloosa, 57-748. But in a particular 
case, held, that the facts were such as not to 
require Hie grant ing oi a new trial on that 
g round: Koester v. Ottumwa. 34-41. 

C o m m u n i c a t i o n w i t h j u r o r : Conversa
tion held with the jury by the officer in charge 
except for the purpose of ascertaining whether 
they have agieed on a verdict is sufficient 
ground for setting the verdict aside: Cole v. 
Swan, 4 G. Gr., 32. But statements by bail
iff to jurv in a particular case held not such 
as to require a new t r ia l : State v. Cowan, 
74-53. 

Conversation of a juror with counsel of one 
of the parties, had after the conclusion of the 
a rgument in the case, held sufficient miscon
duct to warrant the grant ing of a new tr ial : 
Oleson v. Meader, 40-662. 

The fact that after the verdict had been 
agreed to and signed, but before it was re
turned and the ju ry had separated, one of the 
jurors disclosed to the attorney lor one of the 
parties the result, held not such misconduct as 
t o require the grant ing cf a new t r ia l : Hyde 
v. Lookabill, 66-453. 

Where during the adjournment of the court 
a part3 r not knowing tha t the person addressed 
was a juror asked him what he thought ot the 
case, etc., but, upon being informed that the 
person addressed was a juror, said no more, 
held, that no misconduct was shown: Wise v. 
Bosley, 32-34. 

Statements of fellow jurors in regard to the 
credibility of a witness, made al ter they have 
agreed upon their verdict, are not grounds lor 
sett ing the verdict aside: Ibid. 

The fact that dur ing an intermission of the 
court pending the trial, a person not connected 
wi th tile case spoke to the juror m relation to 
the merits thereof, without any reply uy the 
juror being shown, held not sufficient to re
quire a reversal: MeCash v.' liurlinglon, 72-26, 

Misconduct of a juror in asking an immate
rial question of a witness while viewing the 
premises, and also of another juror in convers
ing with disinterested persons regarding the 
case, held error without prejudice: Stockwell 
v. Chicago, C. & D. R. Co.. 43-470. 

Under the showing in particular cases, held, 
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that it did not appear that a juror was in 
fault in reference to overhearing a conversa
tion in regard to the case between outsiders, 
and that there was not such prejudice shown 
as to warrant the granting of a new trial on 
that account: Ridenour v. Clarinda, 65-465; 
Thrift v. Redman, 13-35. 

WThere it appeared that a paper was thrown 
t r a member of the jury which was picked 
up by the attorney of the successful party, 
but it did not appear that it was for him, and 
it was by him at once shown to the judge, 
held, that misconduct sufficient to require the 
setting aside of the verdict did not appear: 
Allison v. Chicago & N. W R. Co., 42-274. 

Separation of the j u r y without some 
showing of prejudice will not be sufficient to 
warrant the setting aside of the verdict: Ibid. 

A new trial should not be granted for the 
separation of the jury for a short time and 
for a necessary purpose, after submission and 
before a verdict is agreed upon, when it ap
pears that they have communicated with no 
one and no prejudice has resulted: Boggs v. 
Chicago & N. W. R. Co , 29-577. 

Sta tements b y a j u ro r to his fellow 
jurors, made after their retirement, and relat
ing to matters outside of the case for their 
consideration in making up their verdict, may 
be a ground for new trial, if prejudice is 
shown to have resulted: Hall v. Robison, 
25-91. 

Statements by a juror to his fellows as to 
personal knowledge with reference to a mat
ter in issue may be shown as ground for new 
trial: Griffin v. Harriman, 74-436 

Improper discussion: The fact that the 
character and standing of one of the parties 
was canvassed and discussed by the jury while 
considering the case, held not sufficient to 
show misconduct of the jury: Fulliam v. 
Muscatine, 70-436. 

Disqualification of j u ro r : Affidavits that 
a juror has stated that he is a non-resident 
will not be sufficient to require the setting 
aside of the verdict: Parkinson v. Parker, 
48-667. 

A motion for a new trial on the ground that 
one of the jurors has already sat on the trial 
of the same issues should not be sustained in 
the absence of a showing that the party com
plaining was ignorant of that fact: Hurtert 
v. Weines. 27-134. 

Leaving j u r y room: Held not to be suf
ficiently prejudicial error to warrant reversal 
that one of the jurors, after the case was sub
mitted to the jury, was permitted to withdraw 
from the jury room and attend the trial of 
another case in the same court in which he 
was a party: State v. Fertig, 70-272. 

Mis take of j u r o r s : It is not a sufficient 
reason for setting aside the verdict of a jury 
and ordering a new trial that a portion or ail 
the jurors supposed that their verdict, if for 
defendant, would not be a bar to a subsequent 
s?uit by plaintiff for the same cause of action: 
M'utsr v. Hite, 4-5S3. 

Taking improper papers : Where coun
sel prepared a statement in writing of the 
damages, and after using the same in his ar
gument to the jury handed it to them with 
the papers in the case, as his estimate of the 
proper claims, without any intention to con

ceal the fact, held, that in the absence of a 
showing of bad faith, or prejudice to the other 
party, or objection to such action, the case 
would not bo reversed for such irregularity: 
Greff v. Blake, 16-222. 

The fact that a deposition is improperly 
taken by the jury will not be ground for a new 
trial, where it is shown that no prejudice re
sulted to the complaining party by reason of 
the irregularity: Morris v. Howe, 36-490. 

Where the jury sent for the petition in the 
case, to which was attached a copy of the note 
sued on, and, assuming that such exhibit was 
the original and not a copy, proceeded to com
pare the signature thereof with the signature 
of the same person to another paper claimed 
to have been signed by him, held, that such 
facts might be shown as ground for a new 
trial: Kruidenier v. Shields, 70-428. 

Where, without fault attributable to either 
party, a paper, which was not in evidence and 
which was capable of influencing the jury, 
was in their hands and read by them, held, 
that their verdict would be set aside, although 
the trial court may have decided that the ver
dict was not subject to be set aside as not be
ing supported by the evidence before the jury: 
McLeod v. Humeston cfe S. H. Co., 71-138. 

Further as to what papers the jury may take 
with them on retiring, see notes to g 4004. 

Heading pa r t s of ev idence : It is miscon
duct on the part of the jury sufficient to war
rant a new trial to have the reporter come into 
the jury room and read from his notes por
tions ot the testimony as requested by them : 
Fleming v. Shenandoah, 67-505. 

H o w misconduc t shown: In order to 
take advantage of misconduct on the part of 
a juror, the party complaining must set out 
the misconduct complained of in order that 
the opposite party may be prepared to meet 
the complaint with counter-affidavits: Beat 
v. Stone, 22-447. 

An affidavit of the party as to misconduct 
of the jury based upon information and belief 
is not sufficient: State v. Tucker, 68-50. 

An affidavit of a person who states that he 
heard a juryman talking about the evidence 
that had been produced m the case, but not 
giving the name of the juryman nor the state
ments made by him, is not sufficient to require 
the verdict to be set aside for misconduct: 
Brant v. Lyons, 60-172. 

Discre t ion: The question whether the ver
dict ought to be set aside on account of al
leged misconduct is left very largely to the 
sound discretion of the trial court, and, in the 
absence of a showing of an abuse of discretion, 
its action will not be reversed upon appeal: 
Perry v. Cottingham, 63-41. 

b. Misconduct of Opposite Party or Attorney. 

False t e s t imony : That the successful 
party has introduced false testimony consti
tutes misconduct which, upon motion, re
quires the granting of a new trial: First Nat. 
Bank v. Wabash, St. L. & P. R. Co., 61-700. 

W i t h o u t p re jud ice : Misconduct in a par
ticular case held to be without prejudice: 
Stockwell v. Chicago, C. & D. R. Co., 43-470. 

Where the opposite party rode m the same 
conveyance with the jury and counsel on both 
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sides in going to view the premises, no objec
tion thereto being at the time made, held, tha t 
there was not such misconduct as to require a 
new t r ia l : Hahn v. Miller, 60-96. 

Improper statements or argument to 
j u r y : Improper statements made in argument 
to the ju ry by the attorney of the successful 
par ty may be such misconduct as to justify 
the court in setting aside the verdict : Wicker-
sham v. Timmons, 49-267. 

But misconduct in the at torney of the pre
vailing par ty in the argument to the jury , in 
referring to mat ters not pertaining to the case, 
held not sufficient ground for a new trial when 
it did not appear that prejudice had resulted 
to the other par ty therefrom: Hammond v. 
bioux City & P. R. Co., 49-450. 

I t is not improper for counsel in a rgument 
to the jury to read and comment upon a mo
tion and affidavit filed by the opposite par ty 
at a previous t e rm to obtain a continuance: 
Hanners v. McClelland, 74-318. 

The conduct of the opposite counsel and 
party in appealing to the sympathies of the 
ju ry , in a particular case, held not sufficient 
to require a new t r ia l : Doivdell v. Wilcox. 64-
721. 

Counsel must be permitted some lati tude 
and discretion in addressing the jury, and ab
solute correctness of statement as to matters 
of law is not required: Scott v. Chicago, M. 
dkSt.P. R. Co., 68-360. 

Misconduct of opposing counsel in an argu
ment to the jury cannot be made ground for 
new trial unless objected to at the t ime ; at 
least, the action of the lower court in over
ruling an application for a new trial on tha t 
ground will not be reversed on appeal: Ross 
v. Davenport, 66-548. 

Where the improper action of counsel in ad
dressing the jury was not objected to unti l 
after the verdict, held, tha t the action of the 
lower court in overruling the application for 
a new trial on tha t ground would not be in
terfered with on appeal, it not appearing tha t 
the complaining par ty was prejudiced by 
what occurred: Sunberg v, Babcoe'k, 66-515. 

The act of counsel in seeking to introduce 
in evidence an offer to permit judgment to be 
taken will constitute misconduct, but if ob
jection thereto is not taken at the t ime by 
moving to discharge the ju ry and have an
other trial, it cannot be urged as a ground for 
new trial after verdict : Riech v. Bolch, 68-
526. 

I n such case a direction to the jury to dis
regard such statement will not cure the mis
conduct : McCormiek v. Chicago, R. I. & P. 
R. Co., 47-315. 

Where objection was made to remarks of 
counsel in addressing the jury, and the judge 
stated orally that he would instruct the j u ry 
not to consider any remarks of tha t kind, but 
failed to do so, held, tha t what was said to the 
ju ry sufficiently corrected any improper effect 
to result from such r emarks : Liudsey v. Des 
Moines, 74-111. 

Where statements were made by an at
torney in his concluding argument not war
ranted from anyth ing in the evidence and re
lating to the animus actuat ing the other 
party, etc., held, tha t it was misconduct for 
which a new trial should have been gran ted ; 

and tha t where such statements were made 
while the judge was not present, but was hear
ing another case, the fact tha t objection was 
not made to the court by the opposite par ty at 
the t ime of the misconduct did not defeat his 
r ight to call it in question: Hall v. Wolff, 61-
559. 

Action of counsel in making statements to 
the j u ry as to the existence of facts of which 
there is not only no evidence, but no claim 
that they are proven, for the purpose of in
ducing the jury to make deductions preju
dicial to the other party, might, it seems, be 
ground for a new trial a l though no objection 
thereto was made at the t ime Whitsett v. Chi
cago, R. I. * P. R. Co., 67-150. 

Remarks of the counsel of the plaintiff to 
the jury, in an action for personal injury, in
sinuating the possibility of, although not ex
pressly charging, improper action on the part 
of defendant in seeking to bring disrepute 
upon the plaintiff so as to damage his testi
mony in the case, held to be such as, under 
the circumstances, to require the grant ing of 
a new t r i a l : Henry v. Sioux City & P. R. Co., 
70-233. 

While a delicate sense of propriety ought 
probably to deter counsel from stating to the 
jury the result of a former trial, it is not nec
essarily such misconduct as to demand any
thing more from the court than an admonition 
to the ju ry that the knowledge of the amount 
of the former verdict should have no influence 
upon t h e m : Ball v. Keokuk & N. W. R. Co., 
74-132. 

When a reversal is asked on the ground of 
the misconduct of an attorney the record 
should show such misconduct without ques
t ion: Everett v. Central Iowa R. Co., 73-442. 

The action of the trial court in overruling 
the motion to set aside the verdict on the 
ground of the misconduct of attorneys will be 
presumed to be correct: Seekel v. Norman, 71-
264. 

Where misconduct of attorney in argument 
is relied on for reversal on appeal it should be 
shown by bill of exceptions, and not by affi
davits filed in the trial cour t : Rayburn v. 
Central Iowa R. Co., 74-637; Hall v. Car
ter, 74-364; Fowler v. Strawberry Hill, 74-
644. 

T h e i n c o m p e t e n c e of c o u n s e l will not 
ordinarily constitute ground for a new trial. 
Indeed, in civil cases, the rule may be re
garded as almost invariable: State v. Benge, 
61-658. 

c. Accident or Surprise. 

A b s e n c e of w i t n e s s : A new trial should 
not bo granted on account of the absence of a 
witness where the party goes to trial without 
asking for a cont inuance: Mai/s v. Leaver, 
1-216: Gee v. Moss, 68-318. 

C a s e s o f s u r p r i s e : The grant ing of a new 
trial where it was shown that a reply to de
fendant's answer had been prepared and 
handed to the clerk for filing and not filed, 
held proper : Barnes v. MeDaniels, 35-381. 

Where, by agreement of attorneys, a cause 
was to be continued, and the at torney for 
plaintiff was to see that the entry was made, 
and owing to his absence from court plaintiff 
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employed another attorney and procured 
judgment without a defense and without the 
knowledge of defendant, held, that there was 
such surprise as to entitle defendant to a new 
trial: Chicago & N. W. R. Co. v. Gillett, 38-
434. 

When a new trial has been granted on the 
ground of error in instructions given, a party 
cannot claim, upon another trial, that he is 
taken by surprise by the giving of the same 
instructions: Lowe v. Lowe, 40-220. 

Mis take : A party will not be granted a 
new trial on account of mistake of law on his 
part founded in negligence: Russell v. Nelson, 
32-215. 

Accident ; s ickness: Where a party, who 
was also an important witness, was detained 
by illness from being present, but a continu
ance was not asked, held, that, under the cir
cumstances, sufficient diligence was not shown 
to entitle him to a new trial on the ground of 
accident: Whilworth v. Murphy, 29-470. 

The fact that a material witness who is ex
pected to be present at the trial is accidentally 
delayed and unable to reach the place of trial 
in time would be ground for a new trial. But 
if he might be introduced after the conclusion 
of the testimony, and even after some of the 
arguments have been made to the jury, ap
plication for leave to introduce him should be 
made: Smith v. Slate Ins. Co., 58-487. 

The affidavit of defendant, on a motion for 
a new trial, to the effect that he was unable 
to be present on account of sickness, held not 
sufficient, as not showing that a continuance 
might not have been asked; also, in not show
ing that the facts which he proposed to testify 
to would have been admissible under the is
sues : Nolan v. Grant, 53-392. 

Where the attorney of the party, not being 
able to be present at the term of court, em
ployed another attorney to be present, and his 
failure to do so was not due to want of ordi
nary diligence, held, that the judgment was 
properly set aside and a new trial granted on 
account of accident and surprise: First Nat. 
Bank v. Harwick, 74-227. 

d. Excessive or Deficient Verdict. 

Reduction of excessive verdict: If the 
damages are deemed excessive, the court may 
fix a reasonable amount and give the success
ful party the option to accept such sum or 
submit to a new trial: Brockman v. Berry hill, 
16-183. 

But the party cannot, by offering to remit 
the amount found excessive, without specify
ing any amount, compel the court to say how 
much is excessive. The court may refuse to 
fix any amount and order a new trial: La 
Salle v. Tift, 52-164. 

Where a verdict is excessive the court may 
give the plaintiff his election to remit the ex
cess or submit to an order for a new trial. In 
like manner, when the verdict is too small, 
defendant may be given the election to sub
mit to a proper verdict or have a new trial, 
and if defendant submits to the larger verdict 
fixed by the court, plaintiff cannot have a new 
trial: Callananv. Shaw, 24-441. 

The court has no power to render judgment 
for a less sum than the verdict without giving 

the successful party the option of accepting 
such less amount or accepting; a new trial: 
Noel v. Dubuque, B. & M. R. Co., 44-293; 
Brown v. McLeish, 71-381. 

Where the court has reduced the verdict 
because excessive under the instructions, it 
cannot afterward set it aside because contrary 
to instructions: Morlanv. Russell, 71-214. 

Where the trial court, on a motion for a 
new trial upon the ground that the damages 
are excessive, reduces the amount of recovery, 
to which the successful party consents, the 
case stands as though a verdict of the jury 
in that amount had been returned, and de
fendant cannot complain on the ground of 
excessive damages unless the amount thus 
allowed is excessive: Van Winter v. Henry 
County, 61-684; Duffy v. Dubuque, 63-171. 

The court has no authority to direct a re
mittitur of a portion of the verdict and enter 
a judgment for the balance where it is ascer
tained that there has been misconduct of the 
jury vitiating the verdict. In such case the 
verdict should be set aside entirely and a new 
trial granted: Darland v. Wade, "48-547. 

Verd ic t against evidence: In an action 
sounding in tort a wide latitude is allowed 
the jury, and the court will seldom interfere 
with the verdict because excessive or because 
in the opinion of the judge it may be less than 
he would have given; but where the fact that 
the amount is less than the amount to which 
the party is entitled is susceptible of ascer
tainment by computation, a verdict which is 
not supported by the evidence as to the 
amount will be set aside: Faweetl v. Woods, 
5-400. 

The provision of § 4046 is an absolute limit
ation upon the power of the courts to grant 
new trials on account of smallness of damages 
for injury to person or reputation, but it does 
not follow that they are required to grant a 
new trial where the damages do not include 
the actual pecuniary injuries sustained: Hub
bard v. Mason City, 64-245. 

That the verdict is excessive, as, for in
stance, in allowing actual damages when only 
nominal damages are proper, can only be 
taken advantage of by motion for new trial; 
arrest of judgment cannot be granted on that 
ground: Carl v. Granger Coal Co., 69-519. 

Correct ion of ve rd ic t b y j u r y : Where, 
under the direction of the court to correct an 
error, the jury reduced the amount of their 
verdict, and there was nothing to show that 
the party against whom the verdict was ren
dered could have escaped the fiist verdict, 
held, that a motion by him for a new trial was 
properly overruled: Hamilton v. Barton, 20-
505. 

e. Verdict Against the Evidence or the Law. 

When sufficient to warrant new trial: 
The rule of the supreme court, that it will not 
interfere with the decision of the court belosv 
in refusing a new trial on account of the in
sufficiency of evidence where there is a con
flict, has no application whatever to nisi prius 
courts. They should independently exercise 
the power to grant new trials, whenever their 
superior and more comprehensive judgment 
teaches them that the verdict of the jury fails 
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to administer substantial justice to the par
ties, using caution, however, in the exercise 
of the power, so as not to invade the legiti
mate province of the j u r y : Deivey v. Chicago 
& N. W. R. Co., 31-373. 

To justify the grant ing of a new trial on the 
ground that the verdict is against the weight 
of evidence the want of evidence must relate 
to a material issue legitimatelv made by the 
pleadings: Parker v. Hendrie, 3-263. 

A verdict should not be sot aside as against 
the evidence when that evidence is irrelevant 
or immaterial under the issues: Scott v. Morse, 
54-732. 

The fact tha t a jury by a special verdict 
show that they excluded from their considera
tion a material fact appearing from the evi
dence may be ground for a .new t r ia l : Bald
win v. St. Louis, K. & N. W. R. Co., 63-
210. 

Where it appears that one of the findings of 
fact made by the jury, which relates to a mat
ter having an important bearing upon the lia
bility of defendant, is contrary to the evidence, 
a new trial should be gran ted : Heath v. White-
breast Coal, etc., Co., 65-737. 

Where the general conclusion readied by 
the ju ry appears to tiie com t to be wrong, 
and it is shown by special findings that the 
j u ry are unable to assign any certain or tan
gible grounds for their conclusion, it is clearly 
the duty of the court to interfere and grant 
a new t r ia l : Ford v. Central Iowa R. Co., 69-
627. 

Where the direct testimony and circum
stances shown could be reconciled and made 
harmonious, held, tha t a verdict in conflict 
with such testimony should have been set 
aside and a new trial granted: Sullivan v. 
Wabash, St. L. & P. R. Co., 58-602. 

In a particular case, held, tha t the verdict 
was not so want ing suppoit in the evidence as 
to warrant the court in saying the jury were 
governed by either passion or prejudice, and 
therefore it could not reverse the j udgmen t : 
Beazan v. Mason City, 58-233. 

Conf l ic t in the evidence will not warrant 
reversal for failure of the trial court to grant 
a new tr ia l : See notes to S 4424. 

P a s s i o n a n d p r e j u d i c e : In a particular 
case, held, that the damages allowed were so 
disproportionate to the actual injury as to lead 
irresistibly to the conclusion that the verdict 
was not the result of a deliberate and dispas
sionate examination of the testimony, and a 
ruling refusing a new trial was reversed: Sad
ler v. Bean, 38-684. 

A special finding against the express admis
sion of the party in whoso favor the verdict 
was found, lield to sufficient!}' indicate passion 
on the part of the j u r y : Jeffrey v. Keokuk & 
D. M. R. Co., 51-439. 

V a r i a n c e : A new trial will not be granted 
(or variance between the allegations and proof 
when no objection was offered to the evi
dence when int roduced: Schrimper v. Heil-
man, 24-505. 

V e r d i c t a g a i n s t i n s t r u c t i o n s : That the 
verdict of the ju ry is contrary to the law as 
laid down in the instructions of the court will 
be a ground for new trial, regardless of the 
correctness of the instructions, see notes to 
§ 3996. 

f. Newly-discovered Evidence. 

S u c h a s t o p r o d u c e d i f f e r e n t r e s u l t : 
An application for new trial on this ground 
should be denied when it is apparent t ha t the 
ground relied on is technical, and that the 
rights of the parties have been once fairly ad
judicated and settled: McLain v. Lawson, 25-
277. 

A new trial in such cases should not be 
granted, unless the court should think tha t 
upon a new trial such newdy-discovered evi
dence might probably lead to a different re-
result : Millard v. Singer, 2 G. Gr., 144: State 
v. Bowman, 45-418: Cornish v. Chicago, B. & 
Q. R. Co., 49-378; Carpenter v. Brown, 50-451; 
Harber v. Sexton, 66-211. 

M u s t b e m a t e r i a l : The par ty moving for 
a new trial on the ground of newly-discovered 
evidence must make it appear that the pro
posed evidence is competent and mater ia l : 
Manson v. Ware, 63-345; Lisher v. Pratt, 9-
59; Harnett v. Harnett, 59-401. 

W h a t su f f i c ien t s h o w i n g : Affidavits as 
to what a certain party had told others, with
out a statement that affiant believed such 
facts to be true, or tha t such party would so 
testify if called as a witness, held not suffi
cient to require the grant ing of a new t r ia l : 
State v. Wells, 48-671. 

Where a party seeks to prosecute a new trial 
on the ground of newly-discovered evidence, 
it should give the court the best evidence pos
sible of the t ruth of the allegations that such 
evidence has been discovered, where it is, and 
that it can be had at the proper t ime: Reeves 
v. Royal, 2 G. Gr., 451. 

The application for a new trial on the ground 
of newly-discovered evidence should be ac
companied by the affidavit of the newly-dis
covered witness, where it can be procured, 
stating the facts to be established by his testi
mony : Warren v. State, 1 G. Gr., 106; Mays 
v. Leaver, 1-216; Manix v. Malony, 7-81; 
Sully v. Kuehl, 30-275; Hand v. Langland, 
67-185. 

To authorize a new trial on the ground of 
newly-discovered evidence, the facts to be 
proven by such evidence must be made to ap
pear so that the court may determine whether 
it is material or not : State v. Bowman, 45-118 

A f t e r r e m a n d i n g of c a s e i n e q u i t y 
Where , after the remanding of an equitj 
cause, tried de novo in the supreme court, anc. 
before the final decree m the lower court, a 
party makes such showing of newly-discov
ered evidence as to entitle him to a new trial, 
he may file amended pleadings, if necessary, 
and introduce such evidence before final de
cree is rendered: Adams County v. Burlington 
& M. li. H. Co., 44-335; Shorthill v. Ferguson, 
47-284. 

But in such case the tr ial will be lim ded to 
the new issue presented. The issues pre
viously determined are to be regaided as 
already adjudicated: Adams County v. Bui-
linglon & M. R. R. Co., 55-94. 

l i u e d i l i g e n c e : If a party is surprised on 
the trial by evidence whicli he is not prepared 
to meet, he should ask a continuance, ano, if 
he does not do so, the discovery of evidence 
to meet it afterwards will not entitle him to a 
new trial. Diligence to procure the evidence 
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in t ime for trial must be shown: Dunlavey v. 
Watson, 38-398; Hopper v. Moore, 42-563; 
Mehan v. Chicago, B. I. <&P. R. Co., 55-305. 

Where witnesses are discovered before the 
termination of the trial, a l though after the 
proper t ime for the introduction of their tes
t imony, the par ty should ask to have their 
testimony received, and, upon failure to do so, 
cannot ask a new trial on the ground of such 
testimony as newly-discovered evidence: Dett-
man v. Zimmerman, 53-709. 

The fact that the attorney for the par ty ap
plying for a new trial because of newdy-dis-
covered evidence knew of facts tending to 
rebut the testimony of the opposite party, and 
did not take the stand as a witness for his 
client, held not sufficient to constitute negli
gence on the part of his client. An at torney 
should avoid, if possible, being a witness for 
his cl ient: Alger v. Merriit, 16-121. 

I t must appear that reasonable diligence has 
been exercised to discover the evidence, the 
discovery of which is relied upon as a ground 
for new t r ia l : Bingham v. Foster. 37-339, 341; 
Mather v. Butler County, 33-250; Lay v. Wiss-
man, 36-305; Kilburn v. Mullen, 22-498; 
Reeves v. Royal, 2 G. Gr., 451; Millard v. 
Singer, 2 G. Gr., 144; Hesser v. Doran, 4 1 -
468; Stuekslager v. MeKee, 40-212; Carman v. 
Roenan, 45-135: Clark v. Nelson, 40-678; Nor-
ris v. Hix, 74-524. 

WThere a party had on the trial introduced 
evidence of a particular character, and after
wards asked a new trial on the ground of the 
discovery of new evidence of the same char
acter, without showing diligence in seeking 
to obtain such newly-discovered evidence be
fore the trial, held, tha t a new trial was prop
erly refused: First Nat. Bank v. Charter Oak 
Ins. Co., 40-572. 

I t is not sufficient to show tha t the testi
mony was not discovered before the close of 
the trial, but the party must show tha t he 
used diligence to ascertain whether such testi
mony was in existence or that such diligence 
would have been unavai l ing: Pelamourges v. 
Clark, 9 -1 ; Lisher v. Pratt, 9-59; Hopper v. 
Moore, 42-563; State v. Bowman, 45-418. 

Where the new evidence relied upon was 
tha t of a party to the suit, held, that it would 
be presumed, in the absence of the clearest 
showing, that the omission to introduce it on 
the original trial was through his own negli
gence: Jack v. Des Moines & Ft. D. B. Co., 
53-399. 

Where newly-discovered evidence relied 
upon is that of a witness who was called and 
examined on the first tr ial , a new trial will 
not be gran ted : Fanning v. McCraney, Mor., 
398. 

In particular cases, held, tha t sufficient dili
gence in discovering the evidence on account 
of which a new trial was asked was not shown: 
Smith v. Wagaman, 58-11; Roziene v. Wolf, 
43-393; Bailey v. Landingham, 52-415; Lin-
dauer v. Hay, 61-663. 

W h a t su f f i c i en t d i l i g e n c e : Only reason
able diligence to discover the evidence is re
quired to be shown in an application for a new 
trial on the ground of newdy-discovered evi
dence: Stineman v. Beath, 36-73. 

Showing of diligence in particular cases held 
sufficient: Eckel v. Walker, 48-225; Wayt v. 

Burlington, C. R. & M. R. Co., 45-217; Van 
Horn v. Redmon, 67-689. 

F a c t s c o n s t i t u t i n g d i l i g e n c e : A general 
allegation of diligence as to the discovery of 
the evidence on which a new tr ial is asked is 
not sufficient. The party mus t show wha t he 
did towards discovering the evidence in order 
tha t the court mav judge whefhev it consti
tu ted due diligence: Carson v. Cross, 14-463, 
Sully v. Knehl. 30-275; Cohol v. Albm, 31-449: 
Moody v. Priest, 69-23; Boot v. Brewster, 75-
631. 

C u m u l a t i v e e v i d e n c e : A new trial will 
not be granted for newly-discovered evidence 
which is merely cumula t ive : Reeves v. Royal, 
2 G. Gr., 451; Manix v. Malouy. 7-81 ; Stur
geon v. Ferron, 14-160; Wilhelmi v. Thoring-
ton. 14-537 ; Keys v. Francis, 28-321; Coholv. 
Allen. 37-449; * Bingham v. Foster, 37-339; 
German v. Maquoke'ta Savings Bank, 38-368; 
First Nat. Bank v. Charter Oak Ins. Co., 40-
572; Morrow v. Chicago, R. I. & P. H. Co., 
61-487. 

Though the evidence be in some respects 
cumulative, still, if in any degree it has an in
dependent and distinct bearing upon the issue 
it will be sufficient: Stineman v. Beath, 36-73; 
Hambel v. Williams, 37-224. 

W h a t d e e m e d c u m u l a t i v e : Evidence 
which is simply additional to evidence already 
introduced of the same kind upon the point in 
dispute, and which would uol be conclusive, 
is cumula t ive : First Nat. Bank v. Charter 
Oak Ins. Co., 40-572. 

Evidence may tend to establish the same is
sue and yet be so unlike and distinct from any 
evidence before produced as not to be deemed 
cumula t ive : German v. Maauoketa Savings 
Bank, 38-368. 

That new evidence tends to establish the 
same ul t imate fact, if it is not of the same 
kind and to the same point, will not render it 
cumulat ive: Eckel v. Walker, 48-225; Able v. 
Frazier, 43-175 ; Alger v. Merritt, 16-121. 

Evidence is not necessarily cumulat ive be
cause it tends to establish the same issue which 
was controverted on the trial. I t must not 
only be to the same point, hut of the same 
kind as tha t before produced: Wayt v. Bur
lington, C. JR. & M. R. Co., 45-217.' 

A d m i s s i o n s o r d e c l a r a t i o n s of p a r t y : 
Therefore, held, tha t evidence as to an admis
sion of the opposite par ty as to a mat ter in 
controversy was not cumulat ive with original 
evidence of a different kind as to the same 
point: Ibid. 

Evidence as to declarations of a par ty in 
relation to the te rms of the contract sued upon 
is not to be deemed cumulat ive with other 
evidence of such cont rac t : Cook v. Smith, 58-
607. 

Evidence of admissions of the opposite 
par ty in a particular case, held sufficient to 
authorize a new trial where it could not have 
been discovered before the t r ia l : Eckel v. 
Walker, 48-225. 

Newly-discovered evidence, consisting of ad
missions of plaintiff showing negligence on 
his part such as to defeat his recovery, held 
sufficient ground for a new trial on the part of 
defendant where it appeared tha t there was no 
negligence in not discovering the evidence in 
t ime to introduce it on the tr ial , notwithstand-
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ing the alleged admission was denied in an 
affidavit by the par ty by whom it was claimed 
to have been made : Spears v. Mt. Ayr, 66-
721. 

Where the testimony on the former trial 
was conflicting and the preponderance doubt
ful, held, tha t newly-discovered evidence as 
to the statements of plaintiff in which he 
claimed much less than the sum recovered 
was sufficient to warrant the granting of a 
new t r ia l : Woodman v. Button, 49-398. 

In a particular case, held, tha t the showing 
as to admissions made by a plaintiff was suffi
cient to entitle defendant to a new trial for 
the purpose of introducing such newly-discov
ered evidence: Seeley v. Perry, 52-747. 

M i t i g a t i o n of d a m a g e s : A new trial will 
not be granted on account of newly-discov
ered evidence which would go in mitigation 
of damages : Ruble v. McDonald, 7- 90. 

I m p e a c h i n g t e s t i m o n y : A new trial will 
not be granted on account of newly-discovered 
evidence impeaching an opposing witness: 
Wise v. Bosley, 32-34: Dunlavey v. Watson, 
38-398; Morrow v. Chicago, R. I. & P. R. Co., 
61-487. 

Evidence of admissions and conversations 
of defendant inconsistent wi th the whole 
theory of the defense, but not relating to the 
veracity of defendant or contradicting his 
s tatements as a witness, held not to be im
peaching, but original evidence, and if discov-

T i m e for f i l i n g : Except when based upon 
t h e ground of newly-discovered evidence the 
application must be made at the term, and 
within three days after the verdict or decision: 
Boaidmauv. Beckwith, 18-292. 

W h e i e the record shows tha t the motion 
was not made in t ime the decision of the trial 
court in overruling it will not be reviewed. 
If the record is wrong in this respect it should 
bo corrected in the court below: Stiles v. Bot-
kin's Estate, 30-60. 

A motion filed after the t ime specified can
not be considered for any cause except newly-
discovered evidence: Clinton Nat. Bank v. 
Graves. 48-228; Patterson v. Jack, 59-632. 

Where a court takes a recess during- the 
term, such recess is not to be excluded in de
termining the t ime when a motion for a new 
tr ial shall be filed: Ewaldt v. Farlow, 62-212. 

Under facts in a particular case, held, t ha t 
there was not sufficient excuse for not filing 
motion for new trial by the t ime stipulated by 
the parties, even conceding that in a proper 
case such failure might be excused: Beerns v. 
Chicago, R. I. & P. R. Co., 58-150. 

I t is not required that a motion to reinstate 
a cause which has been dismissed for want of 
prosecution shall be filed within three days, 
as in case of a motion for a new t r ia l : Bying
ton v. Quincy, 61-480. 

O n a c c o u n t o f n e w l y - d i s c o v e r e d e v i 
d e n c e : If a motion is made on the ground of 

ered after the trial, a sufficient ground for 
new t r i a l : Alger v. Merritt, 16-121. 

g. Error of Law. 

W h a t s u f f i c i e n t : An erroneous statement 
of the law upon a material matter , orally made 
by the judge to the j u ry in the progress of 
the trial, will entitle the unsuccessful party to 
a new trial: Beardsley v. Bridgman, 17-290. 

E x c e p t i o n n e c e s s a r y : Error of law is not 
ground for new trial unless duly excepted t o : 
Darrance v. Preston, 18-398. 

Under previous statutory provisions, held, 
tha t error in giving instructions might be 
made a ground for sustaining a motion for 
new trial, a l though the instructions were 
not excepted to a t the t i m e : Farr v. Fuller, 
8-347. 

Also that mere failure to except to an error, 
where it did not appear that the nature of the 
error was apparent at the t ime it was com
mitted, would not necessarily render the 
grant ing of a new trial erroneous: Head v. 
Langworthy, 15-235. 

E r r o r i n i n s t r u c t i o n s : An error in giving 
an instruction will not be ground for reversal 
where it appears that any other verdict than 
that reached by the ju ry would have been 
clearly against t he evidence and ought to 
have been set aside: Middleton v. Middleton, 
31-151. 

newly-discovered evidence after the expira
tion of three days it should be by petition and 
within one year, as provided in § 4384: First 
Nat. Bank v. Murdough, 40-26. 

Where the t ime for filing a motion for new 
trial is extended by consent beyond the term, 
such motion, if on the ground of newly-dis
covered evidence, may be made at the next 
term, provided it is made within the time 
agreed upon, and need not be. in such cases, 
by peti t ion: Eckel v. Walker, 48-225. 

A m e n d m e n t : A motion for new trial on 
the ground of newly-discovered evidence is 
not required to be filed within three days after 
the verdict, and therefore an amendment to a 
motion on tha t ground, filed more than tha t 
length of t ime after the verdict, but during 
the same term, may be considered: Van Horn 
v. Redmon, 67-689. 

If the motion be made in proper time, an 
amendment thereto, germain to the object and 
purposes of the original niotion, may be made 
after the t ime specified: Sowden v. Craig, 20-
477. 

An amendment to a motion for a new trial 
filed more than three days after the verdict in 
accordance wi th the order of court, in which 
the opposite par ty was given time to make re
sistance to such motion, such party making 
no objection to accepting the provisions of the 
order in his behalf, held sufficient: Spears v. 
Mt. Ayr, 66-721. 

4 0 4 5 . W h e n t o b e m a d e . 2838. The application must be made at the 
term and within three days after the verdict, report, or decision is rendered, 
except for the cause of newly-discovered evidence; must be by motion upon 
written grounds, and if for the causes enumerated in subdivisions two, three, 
and seven of the preceding section, mav be sustained and controverted by affi
davits. [E., §§ 3114, 3115; C , '51, §§ 1808, 810.] 
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M o t i o n after j u d g m e n t : A judgment en
tered before the expiration of the t ime for fil
ing motion for a new trial, under the s ta tute 
or stipulation of the parties, could not be set 
aside on that account: Beems v. Chicago, R. 
I. & P. R. Co., 58-150. 

The granting of a new trial after a formal 
ei try of judgment upon the verdict operates 
at » vacation of the judgment entered: Low 
V. VJX. 50-221. 

C o n t i n u a n c e of m o t i o n : The law primar
ily contemplates the disposition of motions 
for new trial at the trial term, and they should 
never be continued except from the necessi
ties of the case: Laird v. Ashley, 1-570. 

I t is not required that the motion for new 
trial be determined a t the term at which it is 
filed. I t stands like any other mat ter sub
mitted to the court, and upon final adjourn
ment , in absence of agreement that it may be 
decided in vacation, goes over to next t e rm 
by operation of law; and the court has juris
diction to determine it at such t e rm: Van de 
Haar v. Van Domseler, 56-671. 

W a i v e r : Where a motion for judgment , 
notwithstanding the general verdict, is made 
and overruled, the party is not thereby de
prived of his r ight to file a motion for new 
trial if filed within the proper t ime : Stone v. 
Hawkeye Ins. Co., 68-737. 

T h e g r o u n d r e l i e d o n must he set out in 
the motion, otherwise affidavits in support 
thereof cannot be received: Beal v. Stone, 22-
447. 

Aff idavi t s : Where the grounds for a mo
tion do not appear in the record, they should 
be established by extrinsic proof before the 
court can be required to act on t h e m : Coch
rane v. Knowls, 3 G. Gr.. 115. 

Aff idavi ts of jurors t o i m p e a c h v e r 
d i c t : Affidavits of jurors may be received for 
the purpose of avoiding a verdict by showing 
any mat ter occurring dur ing the trial or in 
the ju ry room, which does not essentially in
here in the verdict itself. But such affidavits 
cannot be received as to any mat ter essen
tially inhering in the verdict itself, as tha t a 
juror did not assent to it, that he misunder
stood the instructions, tha t he was unduly 
influenced or mistaken, etc., e tc . : Wright v. 
Illinois & Miss. Tel. Co., 20-195; Cowles v. 
Chicago, R. I. & P. R. Co., 32-515; Garretty 
v. Brazell, 34-100; Shepherd v. Brenton, 
15-84; Turney v. Barr, 75-758. 

I t cannot be shown by affidavits of jurors 
tha t they did not voluntarily assent to the 
verdict: Coofc v. Sypher, 3-484; State v. 
Douglass, 7-413. 

The affidavit of one juror tha t he agreed to 
the verdict because he was sick, and tha t of 
another that he agreed thereto solely on ac
count of the sickness of the first and the 
threatened injury to him by reason of longer 
(onlineuient, etc., held not receivable for the 
purposj of impeaching the verdict : Brown 
v. Cole, 45-601. 

Affidavits of jurors cannot be received to 
show tha t the special findings were not as
sented to by all the j u r y : Garretty v. Brazell, 
34-100. 

A juror cannot be allowed to make affidavit 
tha t his judgment did not approve of the ver
dict rendered. The ground upon which he 

agreed to the verdict is a mat te r essentially 
inherent in it, and his affidavit cannot be re
ceived to explain or contradict i t : Fox v. 
Wunderlich, 64-187. 

The affidavit of a ju ror is not receivable to 
show tha t he only concurred in the verdict 
because he had learned tha t his father was 
very sick, and for t ha t reason was unwill ing 
to hold out longer, and tha t the verdict was 
not his deliberate j u d g m e n t : Ibid. 

Affidavit of a juror cannot be received to 
show tha t the jurors concurred in the verdict 
under a misapprehension of the l a w : Ward v. 
Thompson, 48-588. 

Such affidavits were held not competent 
where they were produced to show tha t the 
j u ry supposed tha t exemplary damages, al
lowed in an action for damages for salo of 
intoxicating liquors to plaintiff's husband, 
would go to the school fund and not to plaint
iff: Ibid. 

Such affidavits are not admissible to show 
tha t the ju ry misunderstood the instructions 
of the court or the tes t imony: Davenport v. 
Cummings, 15-219; Jack v. Naber, 15-450; 
Mofflt v. Rogers, 15-453. 

Nor are affidavits of jurors receivable to 
show the motives which influenced their de
cision: Darrance v. Preston, 18-396. 

Nor to show tha t they read and were influ
enced by a par t of the answer in the case 
which had been stricken out on demur re r : 
Coioles v. Chicago, R. I. <& P. R. Co., 32-515. 

Nor tha t they were unduly influenced by 
fellow jurors in the determinat ion of the ver
dict : Bingham v. Foster, 37-339. 

Nor tha t their action was influenced by 
statements made by one of their number of 
his own knowledge: Dunlavey v. Watson, 38-
398. 

Nor that their action was influenced by wha t 
was said to the j u ry by the bailiff: State v. 
Cowan, 74-53. 

Nor that they erroneously rejected evidence 
which was properly before t h e m : Stale v. 
McConkey, 49-499. 

Affidavits of jurors are not receivable to 
explain their verdict by showing wha t i tems 
of account were allowed and what re jec ted: 
Lloyd v. McClure, 2 G. Gr., 139. 

Affidavit of a juror is not competent to show 
a mistake in calculation or an errcr in judg
ment in reaching a verdic t : Wilkins v. Bent, 
66-531. 

Affidavits of jurors tha t it was agreed tha t 
if the court made no response to a request for 
instructions as to certain points a verdict of 
guil ty was to be rendered, which was done on 
failure of the court to give any instructions 
on the points in question, held not competent 
for the purpose of impeaching the verdict : 
State v. McConkey, 49-499. 

A f f i d a v i t s of j u r o r s t o s h o w m i s c o n 
d u c t : Affidavits of jurors are receivable to 
show misconduct of the jury , as taking with 
them and considering a deposition not intro
duced in evidence: Stewart v. Burlington & 
M. R. H. Co., 11-62. 

Or to show the s ta tement , by a juror to his 
fellows, of a fact outside the case made in 
cour t : Hall v. Robison, 25-91. 

Or to show tha t a fellow juror made state
ments of his own personal knowledge as to the 
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matter» in issue: Griffin v. Ilarriman, 74- assessment was actually m a d e : Jamison v. 
436. Burlington & W. R. Co., 69-670. 

Or to show that the verdict was a quotient When it is sought to sustain the verdict, or 
verdict : Schanler v. Porter, 7-482; Manix v. to show the basis upon which the verdict was 
Maioay, 7-81; Hendrickson v. Kingsbury, 2 1 - found, not for the purpose of impeaching, hut 
37t»; Darland v. Wade, 48-547; Fuller v. Chi- for the purpose of determining the rights of 
cago & N. W. R. Co., 31-187. the parties in a mere mat ter of costs, affidavits 

Also to show that the verdict was arrived of jurors may be considered; for instance, on 
at by lot: Ruble v. McDonald, 7-90; Wright the question whether any allowance of in-
v. Illinois & Miss. Tel. Co., 20-195. terest was included in the verdict : Swails v. 

A f f i d a v i t s of j u r o r s t o s u s t a i n v e r d i c t : Cissna, 61-693; Butt v. Tuthill, 10-585. 
Whi le affidavits of jurors are not receivable V o l u n t a r y a f f i dav i t s : The affidavits of 
for the purpose of impeaching their verdict jurors which may be received on a motion for 
wi th reference to matters which inhere a new trial must be voluntary. The court 
therein, it does not necessarily follow that cannot, by rule upon the jury, compel them 
such affidavits are not admissible for the pur- to answer under oath as to the manner of 
pose of sustaining their verdict; and where it making up their verdict: Forshee v. Abrams, 
appeared that a deposition had been improp- 2-571; Grady v. State, 4-461; Crumley v. Ad-
erly taken by the ju ry to their room, held, that kins, 12-363. 
the affidavits of jurors showing that no preju- A f f i d a v i t s a s t o s t a t e m e n t s b y j u r o r s : 
dice resulted from that fact were receivable: Affidavits of the attorney of the unsuccessful 
Morris v. Howe, 36-490. par ty as to statements made to him by jurors, 

M a t t e r s n o t i n h e r i n g i n t h e v e r d i c t showing misconduct of the jury, held not ad-
m a y be shown by the affidavits of jurors, as, missible to impeach such verdict. Such evi-
for instance, that in determining whether a dence is merely hearsay: State v. Quinton, 
witness had, as he testified, signed a paper 59-362. 
which was in evidence, they compared it with An affidavit showing tha t a juror has made 
another paper which was erroneously sup- statements to the effect tha t the jury did not 
posed to be one which he also claimed to have take into consideration the instructions of the 
wr i t t en : Kruidenier v. Shields, 70-428. court, and that members of the jury refused 

Tnerefore, held, also, that affidavits of jurors to make affidavit as to tha t fact, cannot be 
selected to assess damages for taking right of considered: Grady v. State, 4-461. 
w a y might be received to show when such 

4046. For smallness of damages. 2839. A new trial shall not be 
granted on account of the smallness of damages in an action for an injury to 
the person or reputation, where the damages equal the actual pecuniary injury 
sustained. [11., § 3113.] 

I t does not follow from this section tha t a iary injury received: Hubbard v. Mason City, 
court is required to grant a new trial where 64-245. 
the damages allowed do not equal the pecun-

4047. Costs . 2840. The costs of all new trials shall either abide the 
event of the suit or be paid by the party to whom such new trial is granted, 
according to the order of the court to be made at the time of granting such 
new trial. [R., § 3117.] 

4048. On c o n d i t i o n s . 2841. The court may determine not to grant a 
new trial, unless certain terms or conditions named by the court shall be 
agreed to by the opposite par ty; in the event of his agreement to which, the 
terms or conditions named shall be entered on the record, and no new trial 
shall be granted if the party refuse to agree to the terms or conditions upon 
which a new trial shall be awarded. [R., § 3118.] 

The court may make the filing of a bond for I t m a y also give the successful party the al-
the payment of judgmen t and costs the con- fernative of submitt ing to certain terms or to a 
dition upon which a new trial will be g ran ted : new t r i a l : Brockman v. Berryhill, 16-183. 
Loring v. Holt, 39-574. 

4049. If for omitted statement that alone may be tried. 2842. 
Upon any motion for a new trial in arrest of judgment, or for judgment not
withstanding the verdict by reason of the non-averment of some material fact, 
the party whose pleading is thus alleged defective may, if the court deem it 
necessary, file a statement of the omitted fact, which, if true, would remedy 
the alleged defects, and such statements shall be filed before the hearing of 
the motion and shall suspend the same. If the facts thus stated would not, 
if proved, defeat the object of the motion, it shall be granted. If such new 
averments would, if proved, defeat the object of the motion and be not ad-
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mitted, they must be denied, or confessed and avoided by the opposite party 
within such time as the court shall direct unless the same are denied by legal 
operation, and in such case the law of pleading and of procedure applicable to 
actions and pleadings of that kind shall obtain, except that the party stating 
the new fact shall be held the plaintiff therein, and the statement and response 
shall not need to be verified. [R., § 3119.] 

Amending after motion in arrest: 
Under this section an objection made upon 
motion in arrest of judgment on account of 
the non-averment of some material fact m a y 
be obviated by the filing of a statement of 
such omitted fact : Boude v. Methodist Ep. 
Church, 47-705. 

Therefore it is not proper to direct a verdict 
against a party on account of the insufficiency 
of his petition in failing to aver an essential 
fact, as, for instance, the performance of the 
conditions of a contract on which he relies, 
as such action of the court would deprive him 
of the benefit of the statutory provision for 
curing such defect: Wrought Iron Bridge Co. 
v. Greene, 53-562. 

Where the averments of a petition are too 
indefinite to entitle plaintiff to any relief, and 
upon a recovery by him being attacked by 
motion in arrest, he does not proceed as pro-

A t w h a t t i m e p e r m i t t e d : The provision 
that plaintiff may dismiss his action at any 
time before final submission is equivalent to a 
denial of a right to dismiss after such submis
sion : Belzor v. Logan, 32-322. 

After final submission it is too late to take a 
nonsui t : Hays v. Turner, 23-214; Mansfield v. 
Wilkerson, 26-482. 

Plaintiff may dismiss his suit before the 
filing of an answer: Allen v. Van, 1-568. 

Where , after submission of the case, t he 
court allowed plaintiff to file an amended pe
tition, not for the purpose of conforming the 
pleadings to the evidence, but in order to raise 

vided in this section, he cannot be relieved 
from such defect on appeal : Sloan v. Rebman, 
66-S1. 

Where plaintiff amends his petition to avoid 
an objection after verdict, which should have 
been made before trial, he cannot afterwards 
be heard to insist tha t such amendment was 
unnecessarv: Coatesv. Galena &C. U.R. Co., 
18-277. 

A r r e s t i n g j u d g m e n t : The court has full 
control over the action of the j u r y by arrest
ing judgment upon their verdict and grant ing 
the injured party a new tr ia l ; and it will not 
g ran t to a defendant a judgment notwith
standing the verdict : Bradshaw v. Hedge, 10-
402. 

A judgment on a verdict will not be arrested 
on the ground tha t it is excessive: Carl v. 
Granger Coal Co., 69-519. 

a new issue, held, t ha t plaintiff migh t there
upon dismiss the action, it being presumed 
tha t the first submission had been set aside in 
order to permit the new issue to be tendered: 
Jones v. Currier, 65-533. 

W h a t d e e m e d final s u b m i s s i o n : The di
rection of the court to the ju ry , after the 
giving of the instructions, to enter upon the 
consideration of the cause, is the final submis
sion to the j u r y : Harris v. Beam, 46-118. 

WThere, by the rul ing of the court, in an 
action tried before it, all of plaintiff's evi
dence was excluded, and he was left wi thout 
test imony, held, t ha t he should be allowed to 

4 0 5 0 . J u d g m e n t ; costs . 2843. If the facts thus stated be admitted or 
found to be true, the party stating the same shall be entitled to such judg
ment as he would have been entitled to if such facts had been stated in the 
original pleading and admitted as proved on the trial, together with the costs 
of and occasioned by the new pleading and the proceedings therein; but if 
the fact be found untrue, the opposite party shall be entitled to his costs of 
and occasioned by the new pleading and proceedings therein, in addition to 
any other costs to which he may be entitled. [R., §3120.] 

DISMISSAL OF ACTION. 

4 0 5 1 . W h e n p r o p e r ; w i t h o u t pre judice . 2844. An action may be 
dismissed, and such dismissal shall be without prejudice to a future action: 

1. By the plaintiff, before the final submission of the case to the jury, or to 
the court when the trial is by the court; 

2. By the court, when the plaintiff fails to appear when the case is called 
for trial; 

3. By the court, for want of necessary parties, when not made according to 
the requirement of the court; 

4. By the court, on the application of some of the defendants when there 
are others whom the plaintiff fails to prosecute with diligence; 

5. By the court, for disobedience by the party of an order concerning the 
pleadings or any proceeding in the action. [R., § 3127; C , '51, §§ 1808,1804.] 



1164 CODE OF CIVIL PRACTICE. [CODE, gg 2845, 2846. 

dismiss, although the court w-as ready to give 
its decision: Partridge v. Wilscy, 8-459. 

Where the character of the court 's instruc
tions to the jury was stated to the parties, 
but they had not yet been read over to the 
jury , held, tha t the plaintiff had a right to 
dismiss: Mullen v. Peck, 57-430. 

Plaintiff may withdraw a portion of his 
petition after the instructions are given but 
before the cause is filially submitted to the 
j u r y : Livingston v. McDonald, 21-160. 

A submission to a referee not being men
tioned, a party may dismiss at any time before 
the filing of the referee's report, notwithstand
ing the referee stands in the place of the 
cour t : Belzor v. Logan, 32-322. 

Plaintiff may dismiss after filing of the 
affidavit provided for, in case interrogatories 
annexed to the answer are not responded to. 
Such affidavit only entitles to judgment on 
trial, and does not operate immediately as a 
j u d g m e n t : Perry v. Heighten, 26-451. 

If a case has been fully tried, submitted, and 
the decree determined, the court should refuse 
leave to withdraw it and dismiss: Chicago, I. 
& D. R. Co. v. Estes, 71-603. 

O n a p p e a l f r o m j u s t i c e ' s c o u r t : Where 
a cause is being tried on appeal from a justice's 
court, the right to dismiss is the same as in an 
action originally brought in the higher courts; 
certainly so in an action which might origi
nally have been prosecuted in such court : 
Harris v. Laird, 25-143; and see notes to 
§ 4833. 

After cause remanded by supreme 
c o u r t : Where a cause is remanded al ter re
versal on appeal it is not error to allow plaint
iff to dismiss without prejudice: Rynear v. 
Neilin, 4 G. Gr., 524. 

A s t o o n e c a u s e of a c t i o n : A party may 
dismiss as to one or more of several causes of 
action and prosecute as to others : Bollinger 
v. Davis, 29-512; Cooper v. Wilson, 71-204. 

There is nothing to prevent plaintiff's with
drawing a part of his demand before trial 
commences: Campbell v. Ayres, 9-108. 

A s t o o n e d e f e n d a n t : In actions ex con
tractu as well as ex delicto, plaintiff may enter 
a nolle prosequi as to a part of the defendants, 
if they have severed in their defenses and have 
pleaded matters going to their personal dis
charge : Quigley v. Merritt, 4-475. 

In a suit upon a joint and several note 
plaintiff may dismiss as to one defendant and 

take judgment as to the o ther : Young v. 
Brown, 10-537. 

Where an action was pending against a 
partnership and was by plaintiff dismissed as 
to one partner, held, tha t such dismissal oper
ated to dismiss the action against the partner
ship, and it could not be continued as an indi
vidual action against the other par tner : Storm 
v. Roberts, 54-677. 

The dismissal of an action as to one defend
ant who has already appeared and moved lor 
change of place of trial to the county of his 
residence will not defeat his r ight to have an 
allowance made for his expenses in at tending 
in the wrong county: Farmers' & Traders' 
Bank v. Cohen, 71-473. 

R e i n s t a t i n g : The grant ing or refusal of a 
motion to reinstate a cause of action is within 
the discretion of the district court, and where 
there has been unreasonable delay in making 
it, and it is then made without notice to or 
appearance by the adverse party, an appellate 
court will not reverse the order refusing to re
instate the cause, even when wrongfully dis
missed : Chapman v. Lobey, 21-300. 

Before the adjournment of the term an or
der of dismissal may be set aside, proper ex
cuse for the failure to prosecute being shown: 
Taylor v. Lusk, 9-444. 

Where the cause has been dismissed for 
want of prosecution and not for default in 
pleading, the court may, at its discretion, re
instate it on the motion of plaintiff: Byington 
v. Qw'ncy, 61-480. 

D i s m i s s a l w a i v e s e r r o r : A plaintiff who 
voluntarily dismisses his action cannot com
plain, on appeal, of any action of the court 
previous to such dismissal: Marsh v. Graham, 
6-76. 

Ef fec t of d i s m i s s a l : After plaintiff has 
manifested his intention of dismissing his 
cause, and both parties have acted accordingly, 
the action is deemed dismissed, and its pend
ency cannot be relied upon to defeat a sub
sequent action for the same cause: First Nat. 
Bank v. Haire, 36-443. 

W i t h o u t p r e j u d i c e : Although it is pro
vided by s tatute that the dismissal of an action 
shall be without prejudice, yet this does not 
enlarge nor extend the s ta tute of limitations, 
and a new suit cannot be brought after the 
expiration of the statutory period except un
der the special circumstances authorized by 
g 3742: Archer v. Chicago, B. cfe Q. R. Co., 
65-611. 

4052 . On the merits. 2845. In all other cases upon the trial of the ac
tion the decision must be upon the merits. [R., § 3128.] 

This section and the preceding are applicable 
in equitable actions as well as in actions at 
iaw, and the court has no authori ty upon the 
final submission of an equitable action to dis
miss the bill at plaintiff's cost without preju
dice : Forsythe v. McMurty, 59-162. 

A decree of the circuit court of the United 
States showing tha t an equitable cause was 
submitted to the court upon pleadings and 
proofs, and that complainant 's bill was dis
missed with costs, shows an adjudication 
upon the merits and is a bar to another action. 
The fact that it appears from the record that 

an a t torney for plaintiff wi thdrew his appear
ance before such submission will not change 
its effect: Scully v. Chicago, B. & Q. R. Co., 
46-528. 

The statutory provisions as to dismissal of 
actions are not applicable in determining the 
effect of a decree in equity in the federal court 
dismissing complainant 's bill: Ibid. 

A decree dismissing a bill in chancery abso
lute in terms, unless not made on grounds go
ing to the merits, is a bar to further litigation 
on the subject between the same part ies: 
Adams County v. Graves, 36 N. W. Rep., 889. 

4053 . Counter-claim tried. 2846. In any case, when a counter-claim 
has been filed, the defendant shall have the right of proceeding to the trial of 
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his claim, although the plaintiff may have dismissed his action or failed to ap
pear. [R., § 3129; C , '51, § 1801.]*' 

U. less an answer setting up a counter-claim 
has been filed, defendant cannot prevent a dis
missal of the action by plaintiff on the ground 
that he desires to interpose a counter-claim: 
Kuhn v. Bone, 10-392: Holmes v. Hull, 48-177. 

Withdrawal of plaintiff's suit does not au
thorize the dismissal of defendant's cross-bill 
against his objection: King v. Thorp, 21-67. 

But for this section the dismissal of an ac
tion would end all proceedings in the case, 
and a counter-claim pleaded could not be tried 
or would be regarded as dismissed, The stat
utory provision was not intended to authorize 
the trial of new causes of action in favor of 
defendant not set up before the dismissal: 
Page v. Sackett, 69-226. 

The withdrawal by one of two joint plaint
iffs to an action of his claim does not dismiss 
a counter-claim of defendant against h i m : 
Stepanek v. Kula, 36-563. 

N a t u r e : A judgment is not, in a strict 
sense, a contract : Sprott v. Iteid, 3 G. Gr., 
489; Johnson v. Butler, 2-535. 

But it is a debt : Gray v. Ferreby, 36-146. 
A judgment is not an " action " or a " spe

cial proceeding commenced." I t is the deter
mination of an action or a special proceeding: 
Gray v. Iliff, 30-195. 

W h a t c o n s t i t u t e s : A final j udgmen t is 
not a resolve or decree of the court, but the 
sentence of the law pronounced in the court 
upon the action or question before i t : Zeigler 
v. Vance, 3-528. 

The filing and allowance of a claim against 
an estate in a probate court which has no au
thority to issue execution upon such allow-

A plaintiff who dismisses his action cannot 
insist on the dismissal of a counter-claim 
against him on the ground tha t he has the 
r ight to dismiss wi thout prejudice, and tha t 
if the counter-claim is allowed it will be prej 
udicial to h i m : Sigler v. Hidy, 56-504. 

Dismissal of an action by plaintiff on appeal 
from a justice of the peace does not war ran t 
a j udgmen t against h im upon a counter-claim 
of defendant wi thout proof of the amoun t 
thereof: Joy v. Huit, 31-22. 

Notwiths tanding the dismissal of plaintiff's 
action, defendant may proceed with the tr ial 
of the case made by a cross-bill: Foster v. 
Ellsworth, 71-262. 

As to effect of dismissal in replevin on de
fendant 's claim for damages, see notes to 
§ 4469. 

ance is not a j u d g m e n t : Smith v. Shawhan, 
37-533. 

A judgmen t or decree of the court controls 
the wri t ten opinion, and, if they are at vari
ance, the former prevails and determines the 
r ights of the par t ies : Goodenow v. Litchfield, 
59-226. 

Final j udgmen t is the application of the law 
by the court to the particular case before it, 
and specifically denying or gran t ing the rem-
edv sought by the act ion: Taylor v. Runyan, 
3-474. 

F o r m : Whi le no particular form of words 
is necessary there must be something to show 
tha t the judgmen t stated or indicated by the 
court has been entered by the c lerk: Ibid. 

4 0 5 4 . O r d i s m i s s e d . 2847. The defendant may. also, at any time before 
the final submission of the cause to the jury, or to the court when the trial is 
by the court, dismiss his counter-claim without prejudice. [R., § 3130; C , ' 5 1 , 
§'1802.] 

Defendant cannot take a nonsuit on his submit ted to the cour t : Gunsaulis v. Cad-
counter-claim after the case has been finally wallader, 48-48. 

4 0 5 5 . D i s m i s s a l i n v a c a t i o n . 2848. Any party to any claim may dis
miss the same in vacation, and the clerk shall make the proper entry of dis
missal on the record, and, if the costs are not paid, may enter judgment against 
such party therefor in favor of the party entitled thereto, and issue execution 
therefor at the order of such party. The party so dismissing shall be liable 
for no costs made bv the other party after notice to him of such dismissal. 
[R., §3131; C , ' 5 1 , § 1822.] 

JUDGMENT. 

4 0 5 6 . F i n a l a d j u d i c a t i o n . 2849. Every final adjudication of the rights 
of the parties in an action, is a judgment; and such adjudication may consist 
of many judgments, one of which judgments may determine for the plaintiff or 
defendant on the claim of either as an entirety; or when a claim consists 
of several parts or items, such judgment may be for either of them on any 
specific part or item of such aggregate claim, and against him on the other 
part thereof; or a judgment may, in either of these ways, determine on the 
claims of co-parties on the same side against each other. [R-> § 3121; C , '51, 
§§ 1814-15.] 
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A mere memorandum of the minutes of the 
judge from which the record of the case is 
afterwards to be drawn up does not constitute 
a j udgmen t : Ibid. 

A record not corresponding in form to what 
would be necessary for a judgment in this 
state may be shown by the laws, practices and 
usages of the state in which the suit is brought 
to be sufficient to constitute a judgment there : 
Ibid. 

Fur ther as to what is a sufficient entry to 
constitute a judgment , see notes to g 258. 

An order for the recovery of money against 
one of two defendants, without naming which, 
is sufficient if it is manifest from the whole 
record which one is referred t o : Finnagan v. 
Manchester, 12-521. 

A judgment rendered against "Dan ie l 
Dougherty, Treasurer," held to be a personal 
judgment , and that in order to make it a 
judgment against hinr in his official capacity 
only it should have been rendered against 
him " a s t reasure r : " Dougherty v. McManus, 
36-657. 

I t is not necessary to set out in a decree the 
facts upon whicli it is founded: Campbell v. 
Ayres, 6-339. 

Where the petition in an action upon a for
eign judgment alleged tha t it was duly ren
dered by the court, and set forth the entry 
thereof, which recited the name of the court, 
the title of the case, service, -entr}' of judg
ment , etc., and was signed by the clerk, held, 
t ha t a demurrer to the petition on the ground 

In actions against several defendants 
jointly ant! severally liable, judgment may bo 
taken as to one and the case continued as to 
otheis, and such judgment will not bar a 
r ight to recover against those as to whom the 
case is continued, when the cause is ripe for 
disposition as to t h e m : Smith v. Cooper, 9-
376. 

tha t the judgment record showed that judg
ment was rendered by the clerk instead of the 
court was nroperly overruled: Thompson v. 
Cook, 21-472. 

As to form of judgments in justices' courts, 
see notes to g 4801. 

On contract payable in property: A 
judgment upon a promissory note payable in 
county orders should be for such property, 
and not for money, unless the notes have be
come money demands : Ransom v. Stanberry, 
22-334. 

A l t e r n a t i v e : The finding of the court tha t 
defendant is indebted in one or the other of 
two different amounts , leaving the question 
as to which of the two is proper to be deter
mined in the future, is not a judgment. A 
judgment cannot be alternative, conditional 
or contingent: Battell v. Lowery, 46-49. 

A judgment awarding an execution against 
a par ty for costs if not paid within a t ime lim
ited is not a condition, but a final and absolute 
j udgmen t : Sprott v. Heid, 3 G. Gr., 489. 

D e c e a s e d d e f e n d a n t : Where defendant 
dies after the submission of the cause, and be
fore the rendition of judgment , the judgment 
should be entered as of the date of submission 
or at least of a date prior to the death. I t is 
irregular to enter it as of a date subsequent to 
the dea th : Flock v. Wyatt, 49-466. 

D e c e a s e d p la in t i f f : A judgment in a 
party 's favor, after his death, is not void but 
voidable: Oilman v. Donovan, 53-362. 

In an action of replevin against joint de
fendants judgment may be rendered against 
one, al though plaintiff is not entitled to judg
ment against the other: Carothers v. Van 
Hagan, 2 G. Gr., 481. 

If plaintiff maintains his cause of action 
against one of several defendants, he may 
have judgment against tha t one, and the other 

4 0 5 7 . J u d g m e n t fo r p a r t . 2850. Any party who succeeds in part of 
his cause, or in part of his causes, and fails as to part, may have the entry in 
such case express judgment for him for such part as he succeeds upon, and 
against him on the other part. [R., § 3122.] 

4 0 5 8 . I n a b a t e m e n t . 2851. "Where matter in abatement is plead in con
nection with other matter not such, the finding of the jury or court must dis
tinguish between matter in abatement and matter in bar, and the judgment 
must, if it is rendered on the matter in abatement, and not on the merits, so 
declare. [R., § 3124.] 

The judgment in a particular case finding pleaded in the action and not on the meri ts : 
for defendant, and reciting an offer to plaintiff Atkins v. Anderson, 63-739. 
of a nonsuit and the acceptance thereof by Section applied: Clisev. Freeborne, 27-280. 
plaintiff, held sufficient to indicate that the As to how mat te r in abatement is to be 
j udgmen t was upon mat ter in abatement pleaded, etc., see § 3939. 

4 0 5 9 . W h e n spec i a l e x e c u t i o n d e s i r e d . 2852. Where any other than 
a general execution of the common form is required, the party must state in 
his pleading the facts entitling him thereto, and the judgment may be entered 
in accordance with the finding of the court or jury thereon. [R., § 3125.] 

4 0 6 0 . S e v e r a l p la in t i f f s a n d d e f e n d a n t s . 2853. In an action by sev
eral plaintiffs, or against several defendants, the court may, in its discretion, 
render judgment for or against one or more of them whenever a several judg
ment is proper, leaving the action to proceed as to the others. [R.. §§ 3123. 
3128: C , '51, §1816.] 
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defendants may have judgments against 
plaintiff for their costs: Eyre v. Cook, 9-185. 

Judgment against one of several defendants 
jointly and severally liable may be rendered 
without the cause being disposed of as to the 
others : Poole v. Hintrager, 60-180. 

Where one of two joint defendants pleads 
matter going to the cause of action or which 
constitutes a defense for both in its nature , 
the other defendant, though in default, should 
have the benefit of such defense: Morrison v. 
Stoner, 7-493; Campbell v. MeHarg, 9-354. 

It often happens in actions in chancery tha t 
the same relief is not sought or granted against 
all the parties joined as defendants: Taylor v. 
Branscombe, 74-534. 

The practice is where there are two defend
ants to an action on contract, one of whom 
makes defense, whilst the other suffers judg
ment to be given against h im by default, not 
to enter final judgment against the party in 
default unti l the issues joined by the other 
defendant are disposed of: Pierson v. David, 
4-410; Loeber v. Delahaye, 7-478; Greenough 
v. Shelden, 9-503. 

Where judgment is entered against two de
fendants, motion for new trial may be granted 
as to one without vacating the judgment as 

Relief not called for by the pleadings will 
not be granted by the decree: Byam v. Cook, 
21-392. 

A judgment different from that prayed for 
in the petition should not be entered: Lafever 
v. Stone, 55-49; Marder v. Wright, 70-42. 

The court should not grant to the plaintiff 
relief in any respect greater than that claimed 
in the petition: Tiee v. Derby, 59-312. 

When an answer is filed the plaintiff is not 
limited to the relief asked bv his pet i t ion: 
Wilson v. Miller, 16-111. 

If the court has jurisdiction of the subject-
mat ter and of the defendant, a judgment in 

If only part of the claim is controverted by 
the pleading, judgment may be rendered for 
the part not controverted: Davenport v. Chi
cago, R. I. & P. R. Co., 88-633, 638. 

Where plaintiff sued on two notes, and in a 
th i id count in his petition claimed the attor
ney's fee provided for therein, held, tha t a de
nial of the r ight to the attorney's fee did not 
put in issue the counts for amounts due upon 
the notes respectively, and judgment was 

against the o ther : Gordon v. Pitt. 3-385; Ter-
penning v. Gallup, 8-74. 

Where defendant has recovered on a cause 
of action against joint defendants on winch 
they are severally liable, the fact that , as be
tween them, one ra ther than the other is un
der obligation to satisfy the judgment , will 
not affect plaintiff's r ight as to its enforce
m e n t : Palmer v. Stacy, 44-340. 

So held in an action for injuries received by 
reason of the obstruction of a street, brought 
against t he city and the par ty guil ty of t h e 
obstruction jo in t ly : Ibid. 

Where separate judgments are rendered 
against two or more defendants jointly sued 
for the same tort , plaintiff may elect wha t 
j udgmen t he will enforce, and when it is 
satisfied the other will be regarded as dis
charged: Putney v. O'Brien, 53-117. 

In an action for damages for a tort against 
two or more defendants sued jointly, j udg
ment may be rendered against the defendant 
found liable: Boswell v. Gates, 56-143. 

A judgmen t cannot be rendered in favor of 
one defendant against a co-defendant unleos 
such judgmen t is asked for and there is an 
adjudication of the claims between t h e m : 
Beall v. West, 13-61. 

excess of tha t asked is not void, bu t voidable 
on ly : O'Connell v. Colter, 44-48. 

Where the petition prayed for foreclosure 
of an equity of redemption, Iieid, tha t pei-
sonal j udgmen t could not be rendeied upon 
defaul t : McGlaughhn v. O'Rourke, 12-459. 

W h e r e the petition asked only for judg
ment for the amount due a t the commence
ment of the action, held, t ha t it was error to 
give judgmen t for instalments of the indebt
edness falling due after the suit was com
menced and before decree: Blake v. Blake, 
13-40. 

properly rendered thereon for want of denial y 
Musser v. Crum, 48-52. 

In an action to recover real property the 
par ty showing himself entitled to an undi
vided interest may recover such interest, bu t 
not full title, and may have the r ight ot pos
session as against a si r anger : Hughe y v. Jl'A< -
day, 3 G. Gr., 30. 

A par ty is not eniiUed to judgmen t for par t 
of a claim not controverted, when such claim 
has not yet m a t u r e d : King v. Howell, 28-65. 

4061. Judgment against one of joint defendants. 2854. Though all 
the defendants have been served with notice, judgment may be rendered 
against any of them severally, where the plaintiff would be entitled to judg
ments against such defendants if the action had been against such alone. [R., 
§ 3132.] 

4082. Relief asked or that is consistent granted. 2855. The relief 
granted to the plaintiff, if there be no answer, cannot exceed that which he 
shall have demanded in his petition. But, in any other case, the court may 
grant him any relief consistent with the case made by the petition and em
braced within the issue. [R., § 3133; CL '51, § 1820.] 

4 0 6 3 . "When p a r t c o n t r o v e r t e d . 2856. If only part of the claim is 
controverted by the pleading, judgment may at any time be rendered for the 
part not controverted. [R., § 3135.] 
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4064 . J u d g m e n t on verdict . 2857. When a trial by jury has been had, 
judgment must be entered by the clerk in conformity with the verdict, unless 
it is special or the court orders the case to be reserved for future argument or 
consideration. [R., § 3136.] 

4 0 6 5 . W h e n verdic t is special. 2858. When the verdict is special, or 
when there has been a special finding on particular questions of fact or issues, 
or when the court has ordered the case to be reserved, it shall order what 
judgment shall be entered. [R., § 3137.] 

To justify a court in rendering a judgment 
upon a special finding of facts against a gen
eral verdict, such finding must be manifestly 
inconsistent with the general verdict : Bonham 
v. Iowa Cent. Ins. Co., 25-328; Clark v. 
Warner, 32-219; Mershon v. National Ins. 
Co., 34-87. 

To war ran t such judgment , the special ver
dict must be such that , when taken together 
wi th the facts admitted in the pleadings, it 
establishes the r ight of the party to recover: 
La.mb v. First Presb. Society, 20-127; Hardin 
v. Branner, 25-361. 

I t is only where the general and special ver
dict are so inconsistent that both cannot stand 
tha t the latter will be allowed to defeat the for
mer. The mere fact that the special verdict 
does not support the general will not render 
judgmen t on the general verdict erroneous: 
Phccnix v. Lamb, 29-352. 

The court cannot properly render judgment 
for a party upon a special verdict, unless, 
taken in connection with the pleadings, it is 
such as to show conclusively that the party is 
entitled to j u d g m e n t : Crouch v. Deremore, 
59-43. 

When a court is called to rule upon a motion 

4066 . J u d g m e n t no twi ths tanding verdic t . 2859. When, by the state
ments of the pleadings, one party is entitled by law to judgment in his favor, 
judgment shall be so rendered by the court, though a verdict has been found 
against such party, unless the other party proceed as provided in section two 
thousand eight hundred and forty-two of this chapter [§ 4049]. [R., § 3138.] 

for judgment upon a special verdict, it is to 
consider what the law is, and is not bound by 
its instruction previously given to the j u r y : 
Baird v. Chicago, R. I. & P. R. Co.. 61-359; 
Evans v. St. Paul Harvester Works, 63-204. 

Under peculiar facts, held, tha t a special 
verdict was not sufficient to entitle plaintiff to 
judgment in a case where a general verdict for 
defendant was set aside on account of error in 
the instruct ions: Pettus v. Farrell, 59-296. 

Where the special finding of the jury is in 
direct conflict with the general verdict, the 
judgment must be entered on the finding: 
O'Donnell v. Hastings. 68-271. 

Where , after judgment upon a general ver
dict, the court on motion, without having 
first set aside such judgment , rendered a judg
ment for the opposite par tv upon a special 
verdict, held, t ha t such final judgment was 
val id: Mornyer v. Cooper, 35-257. 

The fact tha t it appears by the special ver
dict of the jury that they excluded t rom their 
consideration a material fact appearing in the 
evidence may be a ground for a new t r ia l : 
Baldwin v. St. Louis, K. & N. R. Co., 63-210. 

As to special verdict see g 40 i 5. 

Where there was no answer, held, tha t judg
ment should have been rendered for plaintiff, 
notwithstanding evidence on the part of the 
defendant disproving the claim had been erro
neously received: Singei' Mfg. Co. v. Billings, 
39-347. 

Also held, tha t where defendant pleads a 
tender, judgment in plaintiff's favor for the 
amount of the tender should be rendered, al
though the verdict of the ju ry is for defend
a n t : Sheriff v. Hull, 87-174. 

Where, upon motion for judgment for an 
amount admitted on the pleadings to be due, 

the opposite party asked to amend and leave 
was granted, held, tha t the court properly re
fused to enter judgment on the pleadings until 
the amendment was filed: Snyder v. Phillips, 
66-484. 

Under the former system of pleading and 
practice, a motion for j udgmen t notwithstand
ing the verdict was only entertained by the 
court under a certain state of the pleadings 
and findings of the jury , and was never enter
tained on behalf of the defendant. I t is only 
for plaintiff tha t such a judgment can be ren
dered : Bradshaio v. Hedge, 10-402. 

4067 . Excess of counter-claim. 2860. If a counter-claim, proved, ex
ceed the plaintiff's claim so established, judgment for the defendant must be 
given for the excess; or, if it appears that the defendant is entitled to any 
other affirmative relief, judgment must then be given therefor. [R., § 3139; 
0., '51, § 1798.] 

4068 . J u d g m e n t by agreement . 2861. Any judgment in a case pend
ing other than for divorce which may be agreed upon between the parties in
terested therein, may at any time be entered, and if not done in open court, 
the judgment agreed to shall be in writing, signed and filed with the clerk, 
who shall thereupon enter the same accordingly, and execution thereon may 
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issue forthwith unless therein otherwise agreed upon between the parties. 
§3143; C, '51, §§ 1821-2.] 

An agreement for judgment , when properly 
filed, becomes a par t of the record in the case, 
and a subsequent pleading inconsistent there
with should be stricken from the files: Vail 
v. Stone, 13-284. 

The fact that counsel for a par ty is in court 
when judgment is rendered against his client 
and makes no objection thereto does not show 
that the judgment thus rendered is by agree
ment or consent: Hershee v. Hershey, 15-185. 

Where an action for recovery of real estate 
was tried under an agreed statement of facts 
which recited tha t the plaintiffs were entitled 
to the realty, excepting improvements thereon, 
unless prevented by the facts stated, held, 
tha t a judgment determining rights to the 
improvements as well as to the land was er
roneous: Burns v. Keas, 21-257. 

When parties by agreement determine the 

4069 . No dis t inct ion between deb t a n d damages . 2862. In all ac
tions where the plaintiff recovers a sum of money, the amount to which he is 
entitled may be awarded him by the judgment generally, without any distinc
tion being therein made as to whether such sum is recovered by way of debt 
or damages. [R., § 3144.] 

4070. Provisions as to ju r ies to govern cour t . 2863. The provisions 
of this chapter relative to juries, are intended to be applied to the court when 
acting as a jury on the trial of a cause so far as they are applicable and not 
incompatible with other ^provisions herein contained. [R., § 3145; 0., '51, 
§ 1823.] 

[R, 

amoun t which is to be paid by w a y of com
promise of the suit, their determinat ion s tands 
in place of a judgment of the court, and upon 
payment of the sum agreed upon defendant 
has the r ight to demand tha t the plaintiff shall 
do what in his petition he has expressed a 
willingness to do, al though defendant has not 
asked such specific relief: Robertson v. Central 
R. Co., 57-376.-

Where a petition embraced two claims, and 
an offer to compromise by permit t ing judg
ment was accepted, held, tha t both claims 
were thereby satisfied and adjusted: Ibid. 

Where an officer holds liquors under a war
ran t in a proceeding for their condemnation 
he has no author i ty to stipulate for j u d g m e n t 
against him in a proceeding by a thi rd pa r ty 
for their recovery: Fries v. Porch, 49-351. 

Where the cause is submitted to trial by the 
court without a jury , questions both of law 
and of fact are for the court, and the fact t ha t 
it treats a question belonging to one class as 
though it belonged to another will not be re
versible error if the result reached is correct : 
Ayres v. Bane, 39-518. 

The same rules as to the admission or rejec
tion of evidence are applicable in trials to the 
court as in trials to the j u r y : Williams v. 
Soutter, 7-435, 439. 

In a particular case, held, tha t by the terms 
of a stipulation «with reference to the trial the 
judge was authorized in vacation to pass upon 
all matters and interlocutory motions in the 
same manner as in case of a trial before the 
cour t : Clews v. Traer, 57-459. 

Where the cause is tried to the court with
out a jury, a judgmen t of the court stands as 
a general verdict of the jury, and will not be 
interfered with unless palpably against the 
weight of evidence: Woods v. Gevecke, 28-561; 
Mellenger v. Parsons, 51-58. 

Where there is a conflict in the evidence 
the court will not set aside a judgment because 

it is not supported by the tes t imony: Boone 
County v. Wilson, 41-69. 

To authorize the supreme court to reverse a 
j u d g m e n t on the ground of want of evidence 
for its support, there mus t be such absence of 
proof as to war ran t the conclusion tha t the 
decision of the lower court was the result of 
passion or prejudice: Murray v. Wells, 57-26; 
Melendy v. Rice, 94 U. S., 796; Patterson v. 
Seaton, 70-689. 

In the absence of a special finding of facts 
by the court it will be presumed tha t the 
judgment is based upon facts which in the 
proper exercise of judicial discretion the court 
below could have found under the evidence: 
Bower v. Webber, 69-286. 

The supreme court may review the findings 
of the court below in like manner as it may 
re-examine the verdict of a ju ry , bu t for t h a t 
purpose the entire evidence must be taken np. 
This takes the place of a motion to set aside 
the verdict of the ju ry for the reason tha t it is 
not supported by the evidence: Snell v. Kirn-
mell, 8-281. 

As to finding of facts by the court and 
review thereof, see § 3950 and notes. 

CLEEK. 

4071. J u d g m e n t s a n d orders entered . 2864. All judgments and 
orders must be entered on the record of the court and must specifiy clearly 
the relief granted, or order made in the action. [R., § 3140.] 

As to entry of judgments of record, see § 258 and notes. 

4072. Satisfaction of judgmen t . 2865. Where a judgment is set aside 
or satisfied by execution or otherwise, the clerk shall at once enter a memo-

V O L . I I — 74 
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randum thereof on the column left for that purpose in the judgment docket. 
[R., §3141; 0 . , ' 51 , § 1819.] 

4 0 7 3 . C o m p l e t e r e c o r d . 2866. In cases where the title to land is in
volved and expressly settled or determined, the clerk shall make a complete 
record of the whole cause and enter it in the proper book. But in no other 
case need a complete entry be made except at the request of a party who will 
pay the expense of such record. [R., § 3142; C , '51, § 1817.] 

This section contemplates only cases where husband. I n a proper case for making the 
plaintiff claims title in himself and defendant record here provided, all tha t should be re-
disputes such claim, and not a case where jt is corded is the original notice and return, the 
sought to subject real estate, standing in the pleadings and the judgment or decree: Smith 
name of the wife, to a judgment against the v. Cumins, 52-143. 

DISCHARGE OF JUDGMENT. 

4 0 7 4 . O n m o t i o n . 2867. A defendant against whom a judgment has 
been rendered, or any person interested therein, having some good matter of 
discharge which has arisen since the judgment, may, upon motion, in a sum
mary way, have the same discharged either in whole or in part, according to 
the circumstances. [R., § 3146.] 

In the absence of s tatutory authori ty the not entitled to take an assignment of the judg-
court has no jurisdiction to cancel a judgment , ment and enforce it by execution; but pay-
and the r ight to cancel given by statute arises men t is a satisfaction ot the j udgmen t : Bones 
only out of matters subsequent to the judg- v. Aiken, 35-534; Drefahl v. Tuttle, 42-177; 
m e n t : Brett v. Myers, 65-274. Johnston v. Belden, 49-301. 

In some cases the question whethu- the But if judgment is rendered against the 
judgment has been satisfied or not may be maker of a promissory note and one who in-
raised by motion, while in others it might be dorses it after the. payee, such indorser may, 
necessary io go into equity to obtain proper upon payment of the judgment , take an 
relief: Traer v. Lytle, 20-301. assignment thereof and enforce it against the 

Sureties, upon paying a judgment rendered make r : Schleissman v. Kallenberg, 72-338. 
upon contracts whereon they are bound, are 

4 0 7 5 . F r a u d u l e n t a s s i g n m e n t . 2868. The court shall have power, on 
motion, to inquire into the facts attending or connected with the assignment 
of a judgment, or the entry of the same to the use of any party, and to strike 
out such use, or to declare such assignment void either in whole or in part, 
whenever such assignment or use shall be determined to be inequitable or 
fraudulent, or in bad faith. [R., § 3147.] 

DEFAULT. 
« 

4 0 7 6 . W h e n m a d e a n d e n t e r e d . 2869. If a party fail to file or amend 
his pleading by the time prescribed by the rules of pleading, or, in the absence 
of rules, by the time fixed by the court; or if, having plead, his answer or 
reply on motion or demurrer is held insufficient or is struck out, and he fail to 
amend or to answer or reply further as required by the rules of or by the 
court, or if he withdraw his pleading without authority or permission to re
plead, judgment by default may be rendered against him on demand of the 
adverse party made before such pleading is filed. [R., § 3148; C , '51, § 1824.] 

W h a t c o n s t i t u t e s d e f a u l t : When a par ty swer by agreement of parties, but some months 
seeks to prevent his adversary from a hearing before the next te rm of court, and in answer 
upon the merits, he ought to show that such to an amended petition setting up a new cause 
adversary has failed to comply wi th some stat- of action, and in pursuance of an order of 
u te or some special or general rule of cour t : court made in vacation upon application ex-
Wright v. Howell, 24-150. tending the t ime, but without notice to the 

F a i l u r e t o file p l e a d i n g : A pleading is adverse party, held, tha t there was no abuse 
in t ime to prevent default if filed previous to of discretion on the part of the court in refus-
the actual entering of the default, in the ab- ing to grant default on motion: Redfield v. 
sence of expr< ss »mes to the conu-i ry: Davis Miller, 59-393. 
v. Brady, Ivlor., 101. Under the showing in a particular case, held, 

Where an answer was filed some eighteen that it was not error to refuse a motion for 
days after the t ime allowed for filing of an- default for want of answer and allow an an-
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swer to be filed: Walker v. Hutchinson, 50-
364. 

As to when pleadings should be filed, see 
S 3842. 

I n a s u i t a g a i n s t j o i n t d e f e n d a n t s : 
Judgment by default should not be entered in 
an equitable action against a p irtion of d i-
fendants when one of them has on file a de
murrer or answer going to the merits of the 
action as to all of t h e m : Jenkin v. MeCully, 
Mor., 447. 

Final judgment should not be rendered 
against one of two joint debtors by default so 
lone; as an answer by one of them going to the 
. alidity of the cauce of action remains unde
termined: Campbell v. McHarg, 9-354. 

Where there are two defendants, one of 
whom makes default and the other appears, 
it is not the practice to enter judgment on de
fault against the first, before the issue raised 
by the answer of the second is disposed of: 
Greenough v. Shelden, 9-503. 

F a i l u r e t o a n s w e r a n a m e n d e d p e t i 
t i o n will be accompanied with the same con
sequences as failure to plead to the original, 
and the fact that a plea to the original is on 
file will not prevent defendant from being in 
default if he has been ruled to replead to the 
amended petition: Porter v. Moffett, Mor., 58. 

A failure to answer an amended petition en
titles plaintiff to default as fully as if the orig
inal petition had not been answered : Brenner 
v. Gundershiemer, 14-82. 

Where plaintiff, after the filing of an an
swer to his unverified petition, amends t he 
same by adding a verification, defendant must 
file a verified answer, and will be deemed in 
default upon failing to do so: Wilson v. Pres
ton, 15-246. 

Appearance without answer: Where 
defendant enters a wri t ten appearance, but 
does not file any pleading nor ask time to 
plead, it is not error to enter default and judg
ment at once: Shaw v. National State Bank, 
49-179. 

Where defendant who was in default for 
wan t of answer was present when the case 
was submitted, making no objection, and 
there was no issue to try, held, tha t the case 
was properly heard as one of default, and 
there being nothing to show upon what evi
dence the case was heard, the judgment would 
be affirmed on appeal: White v. Kelley, 23-
275. 

Negligence in filing pleading: Where 
the defendant is ruled to answer by a certain 
day in vacation, if he is unable to do so then, 
for a good reason, he should do so as soon 
thereafter as possible; and on a motion to set 
aside a default for a failure to answTer, an ex
cuse will not be sufficient which applies to the 
failure to answer on the day fixed, but does 
not apply to the failure to answer subsequently 
and before default was t aken : Thatcher v. 
Haun, 12-303. 

An action at law being commenced to re
cover rent by at tachment , and defendant, 
after the lapse of nearly three years, having 
iiied his answer and cross-petition, the lat ter 
being in equity and bringing m a new par ty 
and praying affirmative relief, held, that , no 
notice having been given plaintiff, a decree 
for defendant based on ex parte testimony 

should be vacated upon mot ion: Allen v. 
Rogers, 27-106. 

Failure to file pleading in vacation: 
W h e r e an action for an injunction was com
menced dur ing term time, and defendants 
were required to appear and show cause w h y 
a temporary injunction should not be allowed, 
and did appear and demur to the petit ion, 
which demurrer was overruled, held, t ha t 
plaintiff was not entitled to default for want of 
answer unti l the next term, which was the 
regular appearance term of the ac t ion: Mat
ter v. Phillips, 52-232. 

Where , by rules of conrt, defendant w-ns re
quired to plead by demurrer or answer in 
vacation wi thin ten days al ter service, and 
upon failure to do so was to bo regarded as in 
default, held, tha t the fact that the notice 
simply advised him that he was to answer by 
the t ime therein fixed could not have misled 
him as to the character of the pleading which 
he was entitled to file, and that , not having 
filed any pleading, default was properly en
tered : Lyman v. Beehtel, 55-437. 

D e f a u l t a s t o o n e c o u n t : Where one of 
several counts remains unanswered, bu t t he 
defense interposed as to other counts is equally 
applicable to it, the refusal to gran t default on 
such count will not constitute reversible e r ro r : 
Kinyou v. Palmer, 20-138. 

A f t e r r u l i n g o n d e m u r r e r : W h e r e a 
demurrer to an answer is sustained default 
should not be rendered for failure to answer 
further, in the absence of any rule or order 
of the court fixing the t ime in which an an
swer must be filed : Wright v. Howell, 24-150; 
Rollins v. Coggshall, 29-510. 

D e f e c t i v e a n s w e r : I t is erroneous to ren
der j udgmen t by default against defendant 
who has an answer on file undisposed of, 
a l though it may be defective: Arbuckle v. 
Bowman, 6-70 ; Canal Bank v. Newberry, 7-4; 
Burlington & M. R. R. Co. v. Mar'chand, 
5-468; Keeneyv. Lyon, 10-516; Markey v. Met-
tler, 1-528; Broivn v. Hollenbeck, 2 G. Gr., 318; 
Wolff v. Hagensick, 10-590; Mallory v. Sail
ing, 48-699; Levi v. Monroe, 11-453. 

T w o a n s w e r s : Also held tha t it was erro
neous to gran t default, where defendant had 
two answers on file, one of which was assailed 
by demurrer but the other remained undis
posed of: Crafts v. Clark. 31-77. 

M o t i o n o n f i l e : I t is error to render judg
ment by default where defendant has a ma te 
rial motion on file: Coffin v. Kemp, 4 G. Gr., 
119. 

A n s w e r n o t r a i s i n g i s s u e : A n answer 
denying the amount of defendant 's indebted
ness as claimed by plaintiff, bu t not denying 
his cause of action, does not entitle defendant 
to trial, but leaves him substantially in defaul t : 
Mann v. Howe, 9-546. 

Failure of defendant to appear at 
t r i a l , when he has an answer on file, is not 
a ground of default, but the issue should be 
tried by a j u rv : Brown v. Hollenbeck. 2 G. Gr., 
318. 

A judgment against a defendant who has 
appeared to an action and filed an answer, but 
at t ime of trial fails to appear, is not a judg
ment by default : Douglass v. La.ngdon, 29-245. 

P r e s u m p t i o n : Where default is granted 
upon motion it mus t be presumed, in support 
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of the court's action, in the absence of a show
ing to the contrary, tha t a sufficient ground 
for the default was made to appear to the 
court : Thompson v. Savage, 43-398. 

P a r t y i n c o n t e m p t : While a par ty is in 
contempt the court may refuse to receive 
pleadings offered by him. and treat h im as in 
default : Saylor v. Mockbie, 9-209. 

Where defendant in a suit for divorce was 
in contempt for failure to pay temporary 
alimony as ordered by the court, held, that it 
was error to strike his answer from the files 
wi thout grant ing leave, which he asked, to 
show cause why he had failed to comply with 
the order: Peel v. Peel, 50-521. 

A party who is in contempt has no right to 
be heard in defense of the action and will be 
deemed in default. But this rule does not 
apply to the mere failure to pay temporary 
alimony awarded in an action for divorce, 
where judgment has been entered: Badly v. 
Baily, 69-77. 

F i l i n g p l e a d i n g a f t e r d e f a u l t : The an
swer of a defendant who is in default when 
the answer is filed should be stricken from the 
files on motion. Defendant is not entitled to 
plead in such case until the default is set aside: 
Brayton v. Delaware County, 16-44; Glute v. 
Hazleton, 51-355. 

W a i v e r of d e f a u l t : An answer being filed 
after entry of default without leave of court, 

4 0 7 7 . N o t i c e . 2870. "Where no appearance is made, default shall not be 
had until the court determines from an inspection of the record that notice 
has been given as required by this code. [R., § 3149; C , '51, § 1826.] 

This provision is simply directory; and if 
service has been actually made, a judgment 
rendered thereon by default is not void, even 

and no steps being taken to strike the answer 
from the files, but issue being joined upon it 
and trial had. held, tha t complainant waived 
any objection on account of defendant's de
fault : Jones v. Jones, 13-276. 

The subsequent filing of an amended peti
tion bringing in other parties, but not chang
ing the relief asked against the defendant in 
default, will not operate to set aside a default; 
McDonald v. Donaghue, 30-568. 

D i s c r e t i o n : The question of allowing de
faults and setting them aside is laigely 
within the discretion of the court : and where 
it appeared that the court did not consider a 
petition to have been filed a sufficient length 
of t ime before the t e rm to entitle plaintiff to 
default a t tha t term, and continued the case 
instead of dismissing it, held, that its action 
in refusing the default would not be reversed 
on appeal: Jones v. Merrill, 73-234. 

J u d g m e n t : The judgment here contem
plated is one purely by default, and may be 
set aside as provided for by ^ 4078: Park v. 
Ratcliffe, 43,-42. 

I t is not essential tha t the judgment of de
fault be first rendered; the final judgment 
may embrace the judgment of default as well 
as the determination of the liability of de
fendant on the cause of act ion: Davis v. Burt, 
7-56. 

though there is no re turn of service: Lawrence 
v. Howell, 52-62. 

Where judgment by default is rendered, it 
will be presumed tha t proper notice appeared 
to have been had, unless the contrary is al
leged and clearlv proved: Hale v. First Nat. 
Bank, 50-642. 

Where there is service, though defective, a 
judgment by default will not be void, even 
when it is error in the court to render i t : Pratt 
v. Western Stage Co., 27-363; Muscatine Turn 
Verein v. Funck, 18-469. 

The affidavits, etc., required to be filed in 
cases of service by publication are essential to 
the validity of a judgment on such service; if 
materially defective, the judgment will be 

4 0 7 8 . S e t t i n g a s i d e ; t e r m s . 2871. Default may be set aside on such 
terms as the court may deem just, among which must be that of pleading issu-
ably and forthwith, but not unless an affidavit of merits be filed and a rea
sonable excuse shown for having made such default, nor unless application 
therefor be made at the term in which default was entered, or if entered in 
vacation, then on the first day of the succeeding term. [R , § 3150; C , '51, 
§ 1827.] 

erroneous, even though it recites that defend
ant was served with notice. The presump
tions in favor of the jurisdiction of the court 
do not cure such a defect: Tunis v. Withrow, 
10-305. 

Where a judgment is taken by default it 
should appear affirmatively that there has 
been such service and compliance with the 
provisions of the law as gives the court juris
diction over the person of defendant, and it is 
clearly irregular to take such judgment where 
the record discloses the fact that there has not 
been such service and compliance: Woodward 
v. Whitescarver, 6-1. 

Default rendered wi thout legal authori ty 
should be set aside wi thout a compliance 
with the terms prescribed in the next section : 
See notes to tha t section. 

O n a p p l i c a t i o n of c o - d e f e n d a n t : Where 
a judgment by default against one defendant 
will affect the interest of a co-defendant who 
is not in default, such judgment should be set 
aside: Broghill v. Lash, 3 G. Gr., 357. 

Af f idav i t of m e r i t s : The defendant seek
ing to have a default set aside must present 
a,u affidavit of merits, as well as a reasonable 

excuse: Smith v. Watson, 28-218; McDonald 
v. Donaghue, 30-568; King v. Stewart, 48-334. 

It is not sufficient to state generally that 
defendant has a good and substantial defense, 
bu t the facts should be stated that the court 
may determine therefrom the question of 
mer i t s : King v. Stewart, 48-334; Jaeger v. 
Evans, 46-188; McGrew v. Dow?is, 67-687. 
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The par ty seeking to have a default set aside 
must in an affidavit of merits set out and 
show the facts constituting the defense which 
he claims to be meritorious, to the end tha t 
the court itself may adjudge whether it be so. 
In the absence of such showing it is error to 
set aside the default: Palmer v. Rogers, 70-
381. 

The filing of an affidavit of merits, after 
the niotion to set aside the default has been 
overruled for want of such affidavit, is not 
sufficient to cure the defect: Thompson v. 
Savage, 43-398. 

Grounds for setting aside default: The 
fact that defendant failed to defend for the 
reason that he was advised by an a t torney 
that he had no defense, where it appears tha t 
such advice was given by the attorney of the 
opposite party, and it does not appear that the 
fact that the attorney giving this advice was 
employed by the opposite party was known 
to defendant, will be ground for setting aside 
the default: Simmons v. Church, 31-284. 

A mistake, even though it relate to a mat
ter concerning which the party is charged by 
law with notice, may offer sufficient ground of 
excuse; so also may an assurance of the judge 
as establishing a course which will be pursued 
in reference to the trial of the case, even 
though unauthorized, if it has in good faith 
been acted on by the par ty : Jean v. Hen-
nessy, 74-348. 

Where rules of court provided for the filing 
of a copy of petition for the use of defendant, 
and three days before the appearance day de
fendant applied for such copy and it was not 
on file, and he thereupon filed an affidavit of 
such fact and asked to have a copy, and to be 
allowed reasonable time thereafter to defend, 
and thereafter was detained at home by sick
ness for nine days, held, that upon proper ap
plication default against him entered on the 
regular appearance day should have been set 
aside: Brett v. Far?; 58-442. 

In a particular case, held, tha t the sickness of 
defendant did not appear to have been of so 
serious a character as to warrant interference 
with the action of the lower court in refusing 
to set aside default on that ground: Reiher v. 
Webb. 73-559. 

The excuse shown for having made default, 
held sufficient in particular cases: McNulty v. 
Everett, 17-581; Willett v. Millman, 61-123. 

N e g l i g e n c e : Default should not be set aside 
where it is the result of a party's own negli
gence : Harrison- v. Kramer, 3-543: Thatcher 
v. Haun, 12-303. 

An excuse based upon forgetfulness and 
carelessness of counsel, held not sufficient to 
justify interference with the refusal of the 
court below to set aside the default: State v. 
Elgin, 11-216. 

A part v should not be relieved from the con
sequences of his own neglect or tha t of his 
a t torney: Reiher v. Webb, 73-559; Ordway v. 
Sucliard, 31-481. 

But under the particular facts, held, t h a t 
default due to oversight of attorney, caused 
by mislaying papers, should have been set 
aside: Ordway v. Suchard, 31-481. 

Held a sufficient excuse for setting aside a 
default tha t the attorney of the party in de
fault was so ill tha t forgetfulness of his em

ployment in the case could not be imputed to 
him as negligence: Montgomery County v. 
American Emigrant Co., 47-91. 

Variance between the notice and the peti
tion may be made a ground for set t ing aside a 
de iau l t : Wright, etc., Manuf'g Co. v. Kleigel, 
70-578. 

Where it appears tha t a default was ren
dered on the first day of appearance te rm, and 
the at tention of the supreme court is not 
called to any rule of the court authoriz ing de
fault on the first day, it will be presumed tha t 
the default was properly set as ide: Huebner 
v. Farmers' Ins. Co.. 71-30. 

A g r e e m e n t of p a r t i e s : A j u d g m e n t on 
default should not be set aside for an alleged 
oral unders tanding between the parties as to 
the t ime for appearance, when such agree
ment was not communicated to the court , or 
satisfactorily and clearly established in the ap
plication : Dixon v. Brophey, 29- 460. 

S u f f i c i e n c y of s h o w i n g : A default will 
not be set aside merely upon the affidavit of 
defendant that his at torney filed an answer to 
plaintiff's petition, and that the same was not 
marked " f i l e d " by some accident and was 
lost from the papers, it not being satisfactorily 
shown tha t such answer was in fact ever 
filed: Barnes v. Anderson, 19-70. 

I n a part icular case, held, tha t the affidavit 
of meri ts did not set up any defense, and 
tha t the motion to set aside the default was, 
therefore, properly overruled: District T'p v. 
White, 42-608. 

The showing of excuse in a part icular case 
held not sufficient to require a reversal of the 
action of the court below in refusing to va
cate a j udgmen t by default : Miracle v. Lan
caster, 46-179. 

Where a showing to set aside a default was 
sufficient as to the term to which default was 
taken , but it appeared from the record tha t 
defendant had failed to answer for more than 
two years anterior to the t e rm in question, 
for which no reason or explanation was given, 
held not an abuse of discretion to overrule 
the mot ion: Kreisinger v. Icarian Commu
nity, 16-586. 

Judgmen t of nonsuit for failure to file dec
larations in t ime may be set aside upon show
ing of excuse: Martin v. Van Beig^n, 1 G. 
Gr., 314. 

A n answer should accompany the applica
tion to set aside the defaul t : Thatcher v. Haun, 
12-303. 

Where the motion to set aside a default was 
accompanied with a verified answer, which, if 
t rue , constituted a complete defense to the ac
tion, and defendant asked tha t the answer 
might be accepted and taken by the court as 
an affidavit of merits, held, t ha t the coui t 
might properly so consider i t : Huebner v. 
Farmers' Ins. Co., 71-30. 

Defendant is required, in addition to pre
senting an excuse for default, to plead issuably 
and forthwith, and a s ta tement in his affida
vit tha t he has an answer ready to file will 
not be sufficient to show tha t the court erred 
in refusing to permit him to file such answer 
where it does not appear wha t the answer con
tained : King v. Stewart, 48-334. 

Defendant is not entitled to file his answer 
unt i l the default is set aside: Ibid. 
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The affidavit of merits may be made by the 
at torney if it appears that the attorney has 
full knowledge of the facts constituting the 
defense: Jean v. Henuessy, 74-348. 

A judgment by default cannot be set aside 
because it is in the alternative unless defend
an t files an answer and affidavit of meri ts : 
Brunson v. Nichols, 72-763. 

The showing of a defense must be by giving 
a statement of the facts constituting such de
fense ; but held, that the allegation that the 
mat ters alleged in the petition were involved 
and litigated in a former action, and declared 
invalid, was sufficient: Jean v. Henuessy, 74-
348. 

Defendant must show by his affidavit that 
he has a meritorious defense, and also that he 
has a reasonable excuse for having made de
fault ; but no evidence in addition to that of
fered in support of the motion can be received 
as to the merits of the defense. If the affida
vit shows a defense good in law it must be 
accepted, and there can be no further inquiry 
as to the t ru th of the facts s ta ted: Joerns v. 
La Nicca, 75-705. 

Where default is set aside on an affidavit of 
merits, defendant may be required to plead 
by answer and the court may refuse to con
sider a demurre r : Perkins v. Davis, 3 G. Gr., 
235. 

The fact that the defendant has, after the 
sett ing aside of the default, filed a demurrer 
instead of an answer, cannot be raised as an 
objection to the action of the court in not set
t ing the default aside. In such a case plaint
iff should file a motion to strike the demur
rer from the files: Jean v. Hennessy, 74-
348. 

D e f a u l t a g a i n s t g a r n i s h e e for failure to 
appear and answer should be set aside on 
showing of slighter excuse or diligence than 
would be necessary in case of default against 
a defendant debtor: Evans v. Mohn, 55-302. 

D e f a u l t i m p r o p e r l y g r a n t e d : The pro
vision requiring an affidavit of merits before a 
default shall be set aside applies only to cases 
where the party is really m default. Where 
default has been entered by mistake or im
properly, it should be set aside without such 
affidavit: Messenger v. Marsh, 6-491; Rice v. 
Griffith, 9-539; Boats v. Shules, 29-507; United 
States Rolling Stock Co. v. Potter, 48-56. 

Where default has been improperly granted, 
it should be set aside upon motion without the 
showing of a meritorious defense: Beasley v. 
Cooper, 42-542. 

Default improperly entered should be set 
aside without showing of excuse or affidavit of 
mer i t s : Brandt v. Wilson, 58-485. 

Where a default was attempted to be set 
aside because a copy of the petition was not 
served with the notice as required by a rule of 
court, held, that such service of the petition 
was not a jurisdictional prerequisite, and, there 
being no affidavit of merits, the default 
should not be set aside. In the absence of a 
showing the presumption is that such rule 
was complied w i th : Knapp v. Haight, 23-75. 

T i m e for s e t t i n g a s i d e : It would seem 
that the limitation of t ime within which a 
motion to set aside a default may be made ap
plies to judgments by default and not to sim
ple defaults, and tha t the lat ter may be set 

aside at any t ime before or at the term when 
judgment is rendered thereon, whilst it might 
also be t rue tha t simple defaults taken in va
cation are to be set aside at the commence
ment of the succeeding t e r m : Harper v. 
Drake, 14-533. 

D i s m i s s a l : Where a cause has been dis
missed, not for default in pleading, but merely 
for failure of the plaintiff to appear and prose
cute at the t ime set for trial, it may be rein
stated on motion of the plaintiff at the discre
tion of the cour t : Byington v. Quincy, 61-480. 

D i s c r e t i o n : The court has a large discretion 
in passing upon motions to set aside defaults, 
and unless it is shown that such discretion is 
abused the appellate court will not interfere: 
Marsh v. Colony, 36-603; Rogers v. Cummings, 
11-459; Gilbert v. Wilcox, 33-594. 

Unless it appears tha t the court has im
properly exercised its discretion in refusing to 
set aside a judgment on default, the judgment 
will be affirmed on appeal : King v. Kinney, 
8-521. 

While motions to set aside a default are not 
to be granted as of course, yet the court has a 
large discretion, and the supreme court will 
not interfere with its ruling unless it is mani
fest that such discretion has been abused: 
Clarke v. Hedge, 10-528. 

The matter of setting aside a default granted 
for failure to file pleadings within the time 
required by rules or order of court is largely 
within the discretion of the court, and the su
preme court will not interfere unless such dis-
ci'etion has been abused: Bolander v. Atwell, 
14-35; Clutev. Hazleton, 51-355. 

But the ruling will be reversed when there 
is a clear abuse of discretion or misapprehen
sion of du ty ; and default should be set aside 
on application made before judgment is ren
dered, when based upon proper grounds: Sim
mons v. Church, 31-284. 

I t will require a stronger case to warrant 
the reversal of the action of a court in setting 
aside a default than in case of refusing to set 
it aside: Westphal v. Clark, 46-262. 

T h e p r e s u m p t i o n in favor of the correct
ness oi the rulings of the court in respect to 
setting aside a default is stronger than in 
other cases: Willett v. Millman, 61-123. 

T h e t e r m s upon which a default will be set 
aside rest within the sound discretion of the 
judge, and his action thereon will not be in
terfered wdth unless an abuse of discretion be 
made to appear: Blough v. Van Hoorebeke, 
48-40. 

C a n c e l i n g o r d e r : Where the court can
cels a previous order setting aside default and 
grant ing leave to answer, the answer filed in 
pursuance of such previous order is to be re
garded as stricken from the files: Kirby v. 
Gates, 71-100. 

R e v i e w o n a p p e a l : Before judgment on 
default will be reviewed in the supreme court, 
motion to set it aside must have been made 
and overruled in the court below: Downing 
v.Harmon, 13-535; Hunt v. Stevens, 25-261. 

Where judgment is rendered at a t ime ear
lier than tha t at which defendant can be re
quired to answer, a motion to correct the judg
ment should be made in the trial court before 
prosecuting the error on appeal: Pigman v. 
Denney, 12-396. 
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4079. When clerk to compute amount. 2872. When the action is 
for a money demand, and the amount of the proper judgment is a mere mat
ter of computation, the clerk shall ascertain the amount, but no fee shall be 
charged therefor. When long accounts are to be examined, the court may 
refer the matter. In other cases the court shall assess the damages, unless a 
jury be demanded by the party not in default. The proper amount having 
been ascertained by either of the above methods, judgment shall be rendered 
therefor. [R., § 3151; C , '51, §§ 1828-30, 1832.] 

W h a t d e e m e d a d m i t t e d b y d e f a u l t : held error to render j udgmen t against him 
Upon an answer controverting the amount of wi thout an assessment of damages : Musser v. 
indebtedness claimed bj- plaintiff to be due, Hobart, 14-248. 
but not denying his cause of action, the court 
may proceed to render judgment as upon de
fault : Mann v. Howe, 9-546. 

A party in default cannot contest the r ight 
of plaintiff to recover something. Ho cannot 
question the sufficiency of the pet i t ion: Loe-
ber v. Delahaye, 7-478. 

Where no cause of action is stated in the 
petition a default does not admit any indebt
edness. Although defendant may be con
cluded by default, where the facts stated do 
not constitute a good cause of action in law, 
or where the petition is so defective as to be 
vulnerable to a demurrer, yet where the peti
tion omits a necessary averment to show lia
bility against defendant, the court can and 
should, even upon default, refuse to enter 
j udgmen t : Bosch v. Kassing, 64-312. 

A default admits matters well pleaded, but 
entitles plaintiff to recover nothing more than 
the relief sought in the petit ion; and a judg
ment should not be rendered by default where 
no judgment is prayed for: Johnson v. Mantz, 
69-710. 

A s s e s s m e n t of d a m a g e s : A judgment by 
default admits the averments of the cause of 
action as alleged in the petition, and tha t 
something is due and payable. The only mat
ter to be found in such case is the amount of 
damages: Whitley v. Douge, 9-597. 

But where the amount due upon a subscrip
tion of stock was dependent upon how many 
instalments had been called for by the board 
of directors, etc., held, tha t such facts must 
be proved to the court before it could assess 
the amount of recovery: Burlington & M. H. 
R. Co. v. Shaw, 5-463; Burlington & M. R. R. 
Co. v. Marehand, 5-468. 

Where the amount to be computed by the 
clerk was left blank, to be filled in when as
certained, and was not filled in, held tha t , 
although the rights of third parties had inter
vened, the judgmerlt was not void as to t h e m : 
Lind v. Adams, 10-398. 

Where a reasonable attorney's fee is pro
vided for, it may be proved up and should be 
allowed, a l though the petition does not state 
the amount claimed on that account : Nelson 
v. Everett, 29-184. 

Defendant's demurrer being overruled, and 
he being in default for want of an answer, 

4080. Cross-examine witnesses. 
at the time of the assessment and cross-examine the witnesses against him, but 
for no other purpose. [R., § 3152; 0., '51, § 1831.] 

Nor can he object to the introduction of evi
dence by the opposite p a r t y : Wright v. Lacy, 
52-248. 

The party in default has no right to offer 

An assessment of damages is not necessary 
on an appeal from a just ice of the peace. If 
appellant does not appear in such case, judg
ment of affirmance may be rendered : Taylor 
v. Barber, 2 G. Gr., 350. 

A cause will not be reversed upon appeal 
because testimony was improperly admit ted 
when the appellant is in default and liable to 
judgment on the pleadings: Pfantz v. Culver. 
13-312. 

Default against joint defendants: 
Where some of several defendants answer, 
and others make default, plaintiff should not 
have any greater relief against those in de
fault t han against those who answer : Pierson 
v. David, 4-410. 

And in such case, if the cause of action is 
not made out against those who appear, judg
ment should not be rendered against those in 
default, but the action should bo dismissed as 
to them also: Curtis v. Smith, 42-665. 

A defendant, though in default, should h . U ' 
the benefit of a mat ter pleaded by a co-defend
an t going to the cause of action, or in its nat
ure constituting a defense for both: Horn ho n. 
v. Stoner, 7-493. 

A par ty in default is not entitled to have the 
damages against h im assessed by j u r y : W ilk-
ins v. Treynor, 14-391; Carleton v. Byington, 
17-579; Armstrong v. Catlin, 17-581; Clute v. 
Hazleton, 51-355. 

A party in default waives his r ight to de
mand a ju ry to assess the damages : Preston v. 
Wright, 60-351. 

Default waives j u ry t r i a l : See § 4021. 
An attorney's fee is a part of the costs, and 

defendant in default as to the principal in
debtedness cannot put in issue the amount of 
such fee and claim a j u ry trial t he reon : Mus
ser v. Crum, 48-52. 

Where plaintiff in a replevin suit dismisses 
his action he is to be regarded as in default, 
and cannot demand a j u ry trial upon the ques
tion as to the amount of defendant 's damages : 
Wilkins v. Treynor, 14-391. 

I t is immater ia l wdien the witnesses of 
plaintiff are examined, and whether any one 
at tends for the purpose of making cross-exam
ination, where the par ty in default has not 
claimed the r ight of such cross-examination : 
Ohm v. Chicago, M. & St. P. R. Co., 61-250. 

2873. The party in default may appear 

The par ty in default cannot object to the 
admissibility of witnesses called by the plaint
iff to establish his c la im: McLott v. Savery, 
11-323. 
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evidence, address the jury , nor ask instruc
tions : Cook v. Walters, 4-72. 

A par ty in default may appear a t the time 
ot the assessment of damages and cross-ex
amine the witnesses against him, but for no 
other purpose. He cannot introduce evidence 
in his own behalf: Carleion v. Byington, 17-
.)79. 

A party in default cannot object to the evi-
uenee offered, nor cross-examine the witness 

4 0 8 1 . I n e q u i t a b l e p r o c e e d i n g . 2874. When the action is of an equi
table character, the court, upon hearing the pleadings and proofs, and hearing 
the testimony offered, shall render such judgment as is consistent with the rules 
of equity. [R , § 3153; C , '51, § 1833.] 

in relation to portions of the claim which are 
not referred to in the testimony in chief of 
such witness; thus held, that where a por
tion of plaintiff's claim was sufficiently estab
lished by a sworn account, and a witness was 
introduced to prove another portion, the cross-
examination could not be extended to items of 
account established by the sworn account : 
Lyman v. Bechtell, 58-755. 

WThere a bill is taken as confessed, all 
definite and positive allegations are to be 
taken as t rue without proof; but if the allega
tions are indefinite, or the prayer is uncertain, 
the certainty requisite to a proper decree must 
he afforded by proof: Harrison v. Kramer, 3 -
543: Bolander v. Alwell, 14-35. 

Whore a bill is taken pro confesso, all dis
t inct and positive averments are to be con
sidered a s t r ue ; but if allegations are indefinite, 
or plaintiff's demand is uncertain, the requisite 
certainty must be afforded by the proof: At
kins v. Faulkner, 11-326. 

4 0 8 2 . W h e n n o p e r s o n a l service . 2875. A defendant served by pub
lication alone, shall be allowed at any time before judgment to appear and 
defend the action, and upon a substantial defense being declared, time may 
be given on reasonable terms to prepare for trial. [R., § 3154.] 

A decree by default or pro confesso cannot 
be assailed by a bill of review on the ground 
that it was taken without evidence to support 
it, when it is recited therein that the cause 
was heard on the evidence: Barnes v. Ander
son, 19-70. 

The allegations in a petition to quiet title, 
tha t defendant holds certain real estate fraud
ulently and in t rus t for another, are to be 
taken as t rue when default is made : Greeley 
v. Sample, 22-338. 

SEBVICE BY PUBLICATION. 

4083. Security" requ ired . 2876. When judgment by default is ren
dered against a defendant who has not been personally served, the court, be
fore issuing process to enforce such judgment, may, if deemed expedient, 
require the plaintiff to give security to abide the future order of the court as 
contemplated in the following section. [R., §§ 3156-9; C , '51, § 1834; 9 G. A., 
oh. 150.] 

4084. N e w trial a f t e r j u d g m e n t . 2877. When a judgment has been 
rendered against a defendant or defendants served by publication only and 
who do not appear, such defendants, or any one or more of them, or any per
son legally representing him or them, may, at any time within two years 
after the rendition of the judgment, appear in court and move to have the ac
tion retried, and, security for the costs being given, they shall be admitted to 
make defense; and thereupon the action shall be retried as .to such defend
ants as if there had been no judgment; and upon the new trial, the court may 
confirm the former judgment or may modify or set it aside, and may order 
the plaintiff to restore any money of such defendant paid to him under it and 
yet remaining in his possession, and pay to the defendant the value of any 
such property which may have been taken in attachment in the action or under 
the judgment and not restored. [R-> § 3160; C , '51, § 1835.] 

The filing of the motion here provided for, 
wi th the clerk, within a proper t ime is a suffi
cient "' appearance in court," even though filed 
in vacation, and though the t ime therefor has 
expired before a te rm of court commences: 
Oonklin v. Johnson, 34-266. 

Upon the filing of such motion the defend
an t is entitled to a retrial of the entire pro

ceeding: Fleming's Heirs v. Hutchinson, 36-
519. 

Upon the retrial depositions which were 
taken upon a notice filed with the clerk as 
provided in § 4984 are admissible. The fact 
tha t there was no cross-examination by de
fendant will not exclude them: Watson v. 
Russell, 18-79. 
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Where, upon a retrial, no sufficient defense 
is found to the action, the original j udgmen t 
should be confirmed. I t is not necessary 
that plaintiff again introduce evidence which 
he had before produced in taking the default, 
as, for instance, the note sued on: Morton v. 
Coffin, 29-235. 

This section authorizes a retrial in all cases 
where a judgment by default has been ren
dered against one served by publication only. 
I t has no reference to a case wherein a judg
ment is void'f or want of jurisdiction to render 
i t : Smith v. Griffin, 59-409. 

The provisions of this section are applicable 
where the party is served by publication with 
notice of the application by an executor to 
sell real estate under § 3593. Such par ty 
may, in the time and manner here provided, 
have an order of sale, made in pursuance of 
such application and notice, set aside: Huston 
v. Huston, 29-347; but these provisions are 
not applicable to divorce suits; and whether 
they are not limited in their application to ac
tions in rem, quwre: Gilruth v. Gilruih, 20-
225; Whiteomb v. Whitcomb, 46-437. 

The provisions of this section are, under 
§ 4765, applicable to proceedings in justices' 
cour t s : Taylor & Farley Organ Co. v. Plumb, 
57-33. 

A defendant personally served outside of the 

state cannot claim the benefit of this section: 
McBride v. Ham, 52-79. 

A defendant served by publication only 
cannot appeal unti l he has moved for a retr ial 
as here provided (see § 4397): Berryhill v. 
Jacobs, 19-346; but an affirmance on appeal for 
failure to make such motion will not deprive 
the party of the r ight to still make the motion, 
if wdthin proper t ime : Berryhill v. Jacobs, 20-
246. 

Section held not applicable in a part icular 
case: Hulverson v. Hutchinson, 39-316. 

The s tatute does not provide tha t notice of 
the motion shall be served upon the plaintiffs, 
and such notice is not required. The theory 
of the statute is tha t the case remains virtu
ally in court for two years for the purpose of 
such motion, if any defendant shall see fit to 
make it. The court should, however, exercise 
some proper discretion as to the t ime for which 
the cause should be set for t r ia l : Pollock v. 
Simpson, 67-519. 

One who was not a par ty to the proceeding 
cannot in his own r ight have a new tr ial 
under this section: Parsons v. Johnson, 66-
455. 

The legal representatives of a par ty served 
by publication only may have the action re
tried under the provisions of this section: 
Williamson v. Wachenheim, 62-196. 

4 0 8 5 . Tit le to p r o p e r t y n o t affected. 2878. The title of a purchaser 
in good faith to any property sold under attachment or judgment, shall not 
be affected by the new trial permitted by the preceding section, except the 
title of propert}' obtained by the plaintiff and not bought of him in good faith 
by others. [R., § 3163; C , '51, § 1836.] 

Section applied: Union Bank v. Ames, 37-672. 

4 0 8 6 . Serv ing c o p y of j u d g m e n t . 2879. The plaintiff may, at any 
time after the judgment, cause a certified copy thereof to be served on a de
fendant served by publication only, whereupon the period in which such de
fendant is allowed to appear and have a new trial shall be reduced to six 
months after such service. [R., § 3161.] 

4 0 8 7 . M a n n e r . 2880. The service of the copy of the judgment shall be, 
whether made within or without the state, actual and personal by delivery of 
copy, and made and returned as in case of original notice. [R., § 3162.] 

4 0 8 8 . P e r s o n a l j u d g m e n t . 2881. No personal judgment shall be ren
dered against a defendant served by publication only who has not made an 
appearance. But a personal judgment shall be rendered against a defendant, 
whether he appear or not, who has been served in any mode in this code pro
vided other than by publication, whether served within or without this state. 
[R., § 3164.] 

Service by publication or by personal serv- ment would he void even though the at tached 
ice without the state, upon one who is not a property were sold the reunder : Smith v. Grif-
citizen or resident, confers no jurisdiction fin, 59-409. 
either as to the person or property of such As personal service wi thout the state only 
non-resident, other than is acquired in rem: stands in place of notice by publication, no 
l^arrance v. Preston, 18-396. personal j udgmen t can be rendered thereon: 

In a proceeding by at tachment , when the Bates v. Chicago & N. W. R. Co., 19-260. 
defendant is personally served, the judgmen t And see notes to §§ 3823 and 3827. 
should be in rem only, and a personal j udg-

LIBHS OF JUDGMENTS. 

4 0 8 9 . I n State c o u r t s . 2882; 17 G. A., ch. 129, § 1. Judgments in the 
supreme, district [or circuit] court of this state, are liens upon the real estate 
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owned by the defendant at the time of such rendition, and also upon all he 
may subsequently acquire for the period of ten years from the date of ihe 
judgment, [R.,'§§ 4105, 4109; C , '51, §§ 2485, 2489.] 

If, on appeal from the judgment , it is af
firmed and a procedendo issues, the lien of 
the judgment continues; but if a new judg
ment is rendered in the supreme court upon 
the appeal bond, the former judgment is 
merged therein, and its lien is lost: Swift v. 
Conboy, 12-444. 

The lien of a judgment will" not be de
stroyed by a sale of the property under a 
judgment subsequently rendered: Lathrop v. 
Brown, 23-40. 

A judgment upon the former judgment , not 
by way of revivor, but as upon a debt, merges 
the old judgment in the new, and the hen 
of the old judgment ceases to exist : Denegre 
v. Haun, 13-240. 

R e l e a s e of l i e n : In order to establish a 
parol release of real estate from a judgment 
lien the proof must be clear, satisfactory and 
conclusive: Dolby v. Cronkhite. 22-222. 

Where a judgment is canceled the lien 
thereof ceases' to exist : Polk County v. Nelson, 
75-648. 

A f t e r d e a t h of j u d g m e n t d e b t o r : A 
judgment may be enforced against property 
upon which it is a lien, after the death of a 
debtor, without filing it as a claim against 
the estate; but this mus t be done while the 
judgment lien exists: Baldwin v. Tutile, 23-
66; Davis v. Shawhan, 34-91; Boyd v. Col
lins, 70-290. 

Ef fec t of b a n k r u p t c y : A valid, subsist
ing judgment hen in a state court existing at 
the t ime of bankruptcy of defendant cannot 
be assailed in the bankrupt court, and a de
cree in the state court subsequent to tlie 
bankruptcy, subrogating a surety to the bene
fit of such hen on account of payment of the 
judgment made before bankruptcy, will not 
be void, although the assignee in bankruptcy 
is not made a par ty to the act ion: Perry v. 
Miller, 54-277. 

I. COMMENCEMENT AND CONTINUANCE. 

W h e n l i e n a t t a c h e s : A verdict without 
the rendition of judgment thereon does not 
give plaintiff any interest in the property of 
defendant in advance of the rendition of judg
ment : Miller v. Wolf, 63-233. 

A nunc pro tunc judgment will not become 
a lien upon property prior to its actual rendi
tion so as to bind third persons: Ibid. 

As between the judgment debtor and a pur
chaser under execution on such judgment , the 
purchaser may show by the pleadings or 
record in the action that the judgment at
tached as a lien on the property purchased by 
him, though from the face of the judgment 
tha t fact does not appear: Markham v. Buck
ingham, 21-494. 

So held where individual property was sold 
under judgment nominally against a partner
ship: Ibid. 

A judgment on a debt contracted prior to 
the time that property assumes the homestead 
character, although rendered after that t ime, 
is a lien on such property, certainly as to per
sons chargeable with notice of the character 
of the debt ; and if one claims under a home
stead right he is bound to ascertain when 
such right began: Hale v. Heaslip, 16-451. 

As between judgment creditors and third 
persons it is not competent for the judgment 
creditor to extend the lien of his judgment by 
proof aliunde, but as between the parties to 
the judgment and their heirs such proof is 
admissible: Delavan v. Pratt, 19-429. 

Under prior statutory provisions, the lien of 
a j udgmen t on a note secured by mortgage 
at tached as between the parties from the date 
of the recording of the mortgage, but as to 
thi rd persons the lien only attached from the 
date of the rendition of the judgment unless 
the propeity was described in the judgment 
and a special execution directed: State v. 
Lake, 17-215. 

In such case the mortgage lien continues 
unt i l the debt is satisfied and is not merged in 
the judgment on the note secured: Ibid. 

H o w l o n g l i e n c o n t i n u e s : The lien of a 
j udgmen t expires in ten years, and cannot be 
revived or continued after that t ime by any 
proceeding on the j udgmen t : Denegre v. Haun, 
18-240 ; Virden v Shepard, 72-546. 

A judgment lien which has expired by lim
itation cannot be revived as against another 
j udgmen t lien acquired after the expiration 
of the ten years and prior to such revivor: 
Boyle v. Maroney, 73-70. 

But al though the lien ceases the judgment 
itself is not barred until the expiration of 
twenty years, and during tha t t ime an execu
tion may be issued and a sale had thereunder; 
hut an execution issued after the ex juration 
of the ten years only operates as a lien from 
the t ime of its levy: Stahl v. Roost, 34-475. 

In case of a mortgage foreclosure the lien 
of the mortgage is not merged in that of the 
judgment , and continues after the judgment 
lien ceases, and unt i l the judgment itself is 
bar red : Ibid.; Hendershott v. Ping, 24-134; 
Shearer v. Mills, 35-499. 

II. U P O N W H A T PROPEKTY. 

O r i g i n of j u d g m e n t l i e n s : Before the 
s tatute of Westminster 2, judgments could 
not be collected by sale of land, but by that 
s tatute creating the writ of elegit, although 
no hen was created, yet lands were considered 
as subject to judgment and the courts inferred 
a lien from the power to take lands on execu
tion : Woods v. Mains, 1 G. Gr., 275. 

T n e m o r t g a g e e ' s i n t e r e s t being deemed 
personal property, a judgment against the 
mortgagee does not become a lien upon the 
real property covered by the mortgage: Scott 
v. Mcwhirter, 49-487. 

C l a i m for t o r t : The holder of a judgment 
against one having a claim for a tort has no 
equities as against such claim which give him 
a prior right thereto over a creditor to whom 
the claim may be assigned: Gray v. McCallis-
ter, 50-497. 

A l e a s e h o l d i n t e r e s t is such interest in 
real estate as is subject to the hen of a 
j udgmen t : First Nat. Bank v. Bennett, 40-
537. 

The creditor does not, in such cases, need 
the aid of a court of equity to enforce hia 
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judgment. He can sell the leasehold interest 
upon execution: Sweezyv. Jones, 65-272. 

The hen of a judgment attaches to the in
terest of a tenant in real property leased by 
him and a building erected thereon, unless the 
right to remove such building at the expira
tion of the tenancy appears, and the lien of 
the judgment will be prior to that of a chattel 
mortgagee of such building: Hayden v. Gop-
pinger, 67-106. 

It appears that the same rule would apply 
even where the right of the tenant to remove 
the building at the expiration of the lease is 
shown: Ibid. 

License: A judgment lien will not attach 
to a mere license or privilege to use real prop
erty for a particular purpose, which may be 
terminated at pleasure by the party having 
such privilege: Melhop v. Meinhart, 70-685. 

A building erected under a license upon the 
land of another is a chattel and is not subject 
to the lien of a judgment: Walton v. Wray, 
54-531. 

A vendor ' s l ien is not such an interest in 
real estate, without a judgment against the 
purchaser, that it can be enforced against such 
real estate. Equitable proceedings, or pro
ceedings by garnishment, must be resorted to 
for that purpose, and until such proceedings 
are commenced the purchaser of the real es
tate may discharge the hen by payment to the 
vendor: Baldwin v. Thompson, 15-504; Wood
ward v. Dean, 46-499. 

Does not a t tach to fund: Where land sub
ject to a hen is sold, the lien still remains on 
the land, and does not attach to the fund: 
Sullivan v. Leckie, 60-326. 

Option to purchase : The mere right of 
an option to purchase real property is not a 
right in the property to which a judgment 
lieu can attach: Sweezy v. Jones, 65-272. 

A pre-emption r i gh t to lands being a 
right which is temporary in its nature and un
known to the common law is not subject to 
the hen of a judgment: Harrington v. Sharp, 
1 G. Gr.. 131. 

N a k e d legal t i t l e : A judgment lien does 
not attach to property, the naked legal title of 
winch passes through the judgment debtor 
without any interest in such property having 
vested in him: Atkinson v. Hancock, 67-452. 

In enforcing a judgment lien the law looks 
for the equitable interest in the property. If 
defendant has no such interest and holds only 
the legal title, the lien does not attach. If he 
has such interest, and another person holds the 
legal title, the hen will attach: Rice v. Kelso, 
57-115. 

Therefore, held, that a judgment would not 
attach to property already acquired by the 
judgment defendant which had been mort
gaged by him previous to its acquisition. In 
such case the prior mortgage would attach to 
the subsequently acquired title before the at-
Vjflhment of the judgment hen: Ibid. 

The lien of a judgment attaches, not to the 
naked legal title of property, but to the inter
est which the debtor has therein: Blaney v. 
Hanks, 14-400; Patterson v. Binder, 14-414; 
Churchill v. Morse, 23-229. 

Equ i t ab l e in te res t s : A judgment becomes 
a lien upon any interest in real estate owned 
by the debtor, whether it be equitable or legal: 

Blain v. Stewart, 2-378; Crosby v. Elkader 
Lodge, 16-899. 

But the unsatisfied portion of a judgment 
does not remain a lien upon the debtor's inter
est in property which has been sold in partial 
satisfaction of such judgment: Clayton v. 
Ellis, 50-590. On this point see notes to 
§ 4331. 

A judgment is a lien upon any equitable in
terest in land in the judgment debtor which 
may be sold on execution, but is subordinate 
to vendors' liens and homestead rights exist
ing prior to the judgment: Twogood v. Ste
phens, 19-405. 

A judgment is a lien upon the equitable in
terest of the debtor in real estate, and if such 
equitable interest is of record it may be sold 
under execution, and the title thereby ac
quired will prevail as against an equitable 
action to subject such interest to the payment 
of another judgment on the same debt: Lip-
pencott v. Wilson, 40-425. 

A judgment is enforceable as a lien against 
an equitable interest in real property: Bartle 
v. Curtis, 68-202. 

As between the parties, it is immaterial 
whether the equitable interest appears of rec
ord or not: Denegre v. Haun, 13-240; Lathrop 
v. Brown, 23-40. 

A purchaser at the execution sale of an 
equitable interest takes only such interest as 
the debtor actually has in the property. The 
lien of a judgment on such equitable interest 
will not affect the legal title of a person hold
ing bona fide without notice of such equity: 
Harrison v. Kramer, 3-543; Hultz v. Zollars, 
39-589. 

A junior judgment creditor taking advan
tage of the proceedings provided by § 4379 et 
seq. for subjecting equitable interests to the 
satisfaction of a judgment may acquire by 
reason of his greater diligence a lien upon 
such property which will be superior to that 
of a prior judgment: Bridgman v. McKissick, 
15-260; Boyle v. Maroney, 73-70. 

A judgment lien upon an equitable interest 
in real property will not prevail as against 
subsequent bona fide purchasers without no
tice: Stadler v. Allen, 44-198; Farmers' Nat. 
Bank v. Fletcher, 44-252. 

In te res t of p a r t n e r s h i p in rea l p rop
e r t y : A judgment being a lien upon equitable 
interests in real property is a lien upon land 
owned by a partnership where the naked legal 
title is still in the former owner: Lathrop v. 
Brown, 23-40. 

Whether a judgment in an action brought 
against a partnership in their firm name 
alone is a lien only upon the partnership prop
erty, quaere: Markham v. Buckingham, 21-494. 

A judgment against a firm is not a lien 
upon real estate equitably belonging to it, but 
held in the name of one partner: Stadler v. 
Alien. 44-198. 

The lien of a judgment rendered upon a 
partnership debt, if prior in time to one on an 
individual debt, is not postponed to the latter. 
The rule that individual creditors are to have 
priority as to individual property applies only 
in equity: Gillaspy v. Peck, 46-461. 

The fact that the holder of a judgment 
against a partnership releases land which is 
subject to the lien of the judgment will not 
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relieve one of the partners from liability under 
such judgment : Gegner v. Warfield, 72-11. 

P r o p e r t y h e l d i n t r u s t : A judgment is a 
lien upon the equitable interest of the debtor 
in property conveyed by t rust deed, and the 
surplus in the hands of the trustee may be 
subjected to the payment of the judgment , 
but the lien does not attach to such surplus 
unt i l steps are taken to subject it to the pay
ment of the judgment : Cook v. Dillon, 9-407. 

If proceedings have been commenced to 
reach the surplus in the trustee's hands, the 
jurisdiction of the court in such proceedings 
will not be ousted by garnishment of the 
trustee to subject the money in his hands to a 
judgment against the debtor: Ibid. 

A judgment against a person in his individ
ual capacity does not become a lien upon land 
conveyed to him as t rustee: Boardman v. 
Willard, 73-20. 

Property fraudulently conveyed: A 
j udgmen t recovered by a creditor after a 
fraudulent conveyance by his debtor does not 
become a lien upon the property so conveyed, 
in the absence of proceedings to subject the 
property to such judgment . The conveyance 
is absolute as to the grantor, and leaves no in
terest in him subject to the l ien: Howland v. 
Knox, 59-46. 

Where the debtor has made a fraudulent 
conveyance of his property to one who pur
chases in bad faith, the lien of the judgment 
attaches, and the creditor may sell the land 
under execution, and after expiration of the 
t ime of redemption may bring action to set 
aside the fraudulent conveyance and quiet his 
t i t l e : Harrison v. Kramer, 3-543. 

Survivor's right in homestead: A 
j udgmen t against the husband does not be
come a lien on his r ight to occupy the home
stead as survivor upon the death of the wife, 
owning the fee: Smith v. Eaton. 50-488. 

E x e m p t p r o p e r t y : The lien of a judg
ment does not at tach to property which is 
exempt from execution, as, for instance, a 
homestead: Lamb v. Shays, 14-567; Cummings 
v. Long, 16-41. 

Therefore, a judgment against a city does 
not become a lien upon its public buildings 
which by § 4273 are exempt from sale on exe
cut ion: Davenport v. Peoria M. & F. Ins. Co., 
17-276. 

III . E F F E C T OF L I E N ; PRIORITIES. 

N a t u r e of l i e n : A judgment lien upon 
land constitutes no property or r ight in the 
land itself: Independent School Dist. v. Wer
ner, 43-643. 

Eights of owner subject to lien: The 
owner of property subject to a judgment lien 
has the right to cut wood and timber upon 
the land. Timber thus cut but not removed 
becomes personal property, and does not pass 
under a sale of the property, under execution 
subsequently levied: Ibid. 

E n j o i n i n g s a l e : Where execution is levied 
on real property upon which the judgment is 
not a lien, a sale may be enjoined to prevent a 
cloud being cast upon the t i t le : Key City Gas 
Light Co. v. Munsell, 19-305. 

Bu t if the judgment is a lien it cannot be 
enjoined on the ground tha t it is inferior to 
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the lien of plaintiff. The senior lienholder is 
not entitled to an injunction to prevent the 
junior lienholder from selling: Wiedner v. 
Thompson, 66-283. 

R e d e m p t i o n b y l i e n h o l d e r : The holder 
of a judgment lien not made a party to a fore
closure proceeding may make equitable re
demption from a purchaser at the foreclosure 
sale: Wright v. Howell, 35-288. 

P r i o r i t y of l i e n : The lien of a judgment 
creditor is subject to equities against the 
property of the debtor existing in favor of 
third persons at the t ime of the recovery of 
the j udgmen t : Jones v. Jones, 13-276; Parker 
v. Pierce, 16-227; Welton v. Tizzard, 15-495. 

A specific lien, though unrecorded, such as 
that specially arising by stipulation in a con
fession of judgment , takes priority over a 
judgment lien : Sigworth v. Merian, 66-477. 

A judgment creditor, not having a specific 
lien upon the property, but merely such lien 
as the s tatute gives, acquires no priority over 
an unrecorded mortgage oi other conveyance. 
Seeversv. Delashmutt, 11-174; Welton v. Tiz
zard, 15-495; Hays v. Thode, 18-51; Hoy v. 
Allen, 27-208; Rice v. Kelso, 57 415. 

A judgment lien will not take priority over 
a subsequent mortgage given in renewal of a 
previous mor tgage: Young v. Shaner, 73-555. 

If the prior unrecorded instrument is re
corded before sale of the property under an 
execution issued upon the judgment , the pur
chaser at such sale is affected with notice 
thereof. In this respect the assignee of the 
judgment stands in no better position than 
the original judgment creditor, and is equally 
affected wi th all equities and conveyances 
of which he has notice before becoming a 
purchaser a t the sale: Chapman v. Coats, 26-
288. 

That a judgment creditor is not a purchaser 
in such sense as to be protected against prior 
unrecorded instruments, see notes to § 3112. 

Neither a judgment creditor nor an assignee 
of such judgment acquires any interest in 
lands standing in the name of the judgment 
debtor, such as will be paramount to the right 
of one who has conveyed such lands, to have 
the conveyance set aside on the ground tha t 
it was procured by fraudulent representations: 
Rider v. Kelso, 53-367. 

One who purchases property subject to a 
mortgage and pays the amount of such mort
gage does not thereby acquire rights superior 
to the lien of the judgment upon the premises, 
even though it is subsequent to the mor tgage: 
First Nat. Bank v. Thompson, 72-417; Good
year v. Goodyear, 72-329. 

A v e n d o r ' s l i e n is subordinate to a judg
ment lien acquired without notice of the 
vendor's r ights : Cutler v. Amnion, 65-281. 

P r i o r s a l e u n d e r j u n i o r j u d g m e n t : The 
purchaser at a sale under a judgment which is 
in existence as a lien will acquire priority over 
a purchaser at a sale prior in point of time, but 
under a junior j udgmen t : Marshall v. McLean, 
3 G . Gr., 363. 

J u d g m e n t s of s a m e d a t e : As between 
judgment creditors whose liens are of the 
same date, he who first takes the property in 
execution has the preference to be first pa id : 
Coo7<; v. Dillon, 9-407: Lippencott v. Wilson, 
40-425; Wilson v. Baker, 52-423. 
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P r i o r i t y o f s e i z u r e : Where neither of but in equity the lien will be regarded as sur-
two judg n e n t s i s a lien upon the real property viving for his protection, and by an action in 
i n q u e s t k n 1 he one under which the real prop- equity he may avail himself of the lien. But 
erty is f rst seized by actual levy will be a the action to recover from the principal the 
prior hen thereon: Lathrop v. Brown, 23-40. amount paid is based upon an implied promise, 

A s b e t w e e n j u d g m e n t s for p a r t n e r s h i p and is barred in five years from the t ime of 
a n d i n d i v i d u a l d e b t s : A judgment against paymen t : Johnston v.'' Belden, 49-301. 
an individual partner for a partnership debt The s ta tements of the petition in a particu-
which is prior in t ime to a judgment against lar case held sufficient to entitle plaintiff, as 
him for an individual debt will be prior in hen surety, having paid the claim, to subrogation 
also. Such priority is not affected by the rule to the rights of the judgment creditor against 
for marshaling assets in such cases: Gillaspy the estate of a deceased defendant, whether 
v. Peck, 46-461. such deceased defendant was the principal 

L i e n u n d e r j u d g m e n t s b y a g r e e m e n t : debtor or a co-suretv wi th plaintiff: Hollings-
With regard to the effect of particular stipu- worth v. Pearson, 53-53. 
lations in judgments wdfh respect to the liens The purchaser of a judgment in foreclosure 
thereof, see Perry v. Miller, 54-277; Sigworth becomes subrogated to the rights of the orig-
v. Meriam, 66-477. inal holder, and may have the premises, upon 

S u b r o g a t i o n : Where a surety pays off a which the judgmen t is a lien, sold the reunder : 
judgment the judgment is considered dis- Shimer v. Hammond, 51-401. 
charged and can no longer be enforced at law, 

4 0 9 0 . W h e n a t t a c h . 2883. When the lands lie in the county wherein 
the judgment was rendered, the lien shall attach from (he date of such ren
dition. [R., § 4106; C , '51, § 2486.] 

4 0 9 1 . I n a n o t h e r c o u n t y . 2884. If the lands lie in any other county, 
the lien does not attach until an attested copy of the judgment is filed in the 
office of the clerk of the district court of the count v m which the land lies. 
[R., §4107; C , '51, §2487] 

As to filing transcripts in another county, As to transcripts of judgments in justices' 
see § 4256. courts, see § 4816 and notes. 

4 0 9 2 . T r a n s c r i p t d o c k e t e d . 2885. Such clerk shall, on the filing of a 
transcript of the judgment in his office, immediately proceed to docket and 
index the same in the same manner as though rendered in the court of his 
own county. [R., § 4108; C , '51, § 2488.] 

The clerk of the court where the transcript is docketed cannot issue execution thereon: 
Seaton v. Hamilton, 10-394. 

LIENS OF JUDGMENTS IN FEDERAL COURTS.1 

4093. P i l i n g copy . 17 G. A., ch. 129, §"2. Judgments in the district or 
circuit court of the United States, if- rendered in this state, may be made liens 

•The following recent act of congress is of importance in relation to this subject : 
" A N A C T to regulate the liens of judgments and decrees of the courts of the United States. 

" Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That judgments and decrees rendered in a circuit or district court of the 
United States within any state, shall be liens on property throughout such state in the same 
manner and to the same extent and under the same conditions only as if such judgments and 
decrees had been rendered by a court of general jurisdiction of such s ta te : Provided, tha t 
whenever the laws of any state require a judgment or decree of a state court to be registered, 
recorded, docketed, indexed or any other th ing to be done, in a part icular manner , or in a cer
tain office or county, or parish in the state of Louisiana, before a lien shall a t tach, this act 
shall be applicable therein whenever and only whenever the laws of such state shall authorize 
the judgments and decrees of the United States courls to be registered, recorded, docketed, 
indexed or otherwise conformed to the rules and requirements relat ing to the judgments and 
deciees of the courts of the state. 

" SEC. 2. That the clerks of the several courts of the United States shall prepare and keep 
in their respective offices complete and convenient indices and cross-indices of the judgmen t 
records of said courts, and such indices and records shall at all t imes be open to t^e inspection 
and examination of the public. 

•' SEC. 8. Nothing herein shall be construed to require the docketing of a judgment or de
cree of a United States court, or the filing of a transcript thereof, in any state office wi th in 
the same county or parish in the state of Louisiana in which the judgment or decree is ren
dered, in order tha t such judgment or decree may be a lien on any property within such 
county. 

'•Approved August 1, 1888." 
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upon the real estate owned by the defendant, and also upon all he may sub
sequently acquire, for the period of ten years from the date of the judgment, 
by filing an attested copy of the judgment in the office of clerk of the state 
district court of the county in which the land lies; and no lien shall attach to 
the lands in any county of this state until the date of filing such transcript, 
except in the county wherein the judgment was rendered, in which case the 
lien shall attach from the date of such rendition. 

4 0 9 4 . D u t y of c l e r k . 17 Gk A., ch. 129, § 3. The clerk shall, on the 
filing of such transcript in his office, immediately proceed to docket and index 
the same in a separate book kept for that purpose, in the same manner as 
though rendered in the court of his own county, and he shall be allowed to 
charge and receive the same fees as provided by law for like service. 

4095. Sa t i s f ac t i on of j u d g m e n t . 17 G. A., ch. 129, § 4. When the 
amount due on any judgment is paid off or satisfied in full, the plaintiff, or 
those legally acting for him, must acknowledge satisfaction thereof in the 
margin of the record of the judgment, or by the execution of an instrument 
in writing, referring to the judgment, and have it duly acknowledged and filed 
in the office of the clerk of the district court in every county where the judg
ment is a lien. If he fails to do so within sixty days after having been re
quested in writing so to do, he shall forfeit to the plaintij', [defendant.! the 
sum of fifty dollars. 

CONVEYANCE B T COMMISSIONER. 

4 0 9 6 . W h e n author ized . 2886. Real property may be conveyed by a, 
commissioner appointed by the court: 

1. Where, by judgment in an action, a party is ordered to convey such prop
erty to another; 

2. Where such property has been sold under a judgment or order of the 
court, and the purchase money paid. [R., § 3165.] 

4 0 9 7 . D e e d . 2887. The deed of the commissioner shall refer to the judg
ment, orders, and proceedings authorizing the conveyance. [R., § 3166.J 

4098. T i t l e . 2888. A conveyance made in pursuance of a judgment, shall 
pass to the grantee the title of the parties ordered to convey the land. j_R., 
§ 3167.] 

4 0 9 9 . P a r t i e s t o t h e a c t i o n . 2889. A conveyance made in pursuance of 
a sale ordered by the court, shall pass to the grantee the title of all the parties 
to the action or proceeding. [R., § 3168.] 

4 1 0 0 . A p p r o v a l b y c o u r t . 2890. A conveyance by a commissioner shall 
not pass any right until it has been examined and approved by the court, 
which approval shall be indorsed on the conveyance and recorded with it. 
[R , § 3169.] 

4 1 0 1 . F o r m . 2891. I t shall be necessary for the conveyance to be signed 
by the commissioner only, without affixing the names of the parties whose 
title is conveyed; but the name of such parties shall be recited in the body of 
the conveyance. [R., § 3170.] 

4 1 0 2 . R e c o r d e d . 2892. The conveyance shall be recorded in the office 
in which, by law, it should have been recorded had it been made by the parties 
whose title is conveyed by it. [R., § 3171.] 

4 1 0 3 . A p p r o v a l b y j u d g e . 2893. In all cases under this code, when
ever by law it is permitted or required that judicial or other sales and convey
ances of land may or shall be confirmed and approved by a court, it shall be 
lawful for the judge of the court, in vacation, to confirm or approve the same, 
and to cause the proper entry or entries thereof to be made required by law 
and the rules of such court. 
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C H A P T E R 10. 

OF JUDGMENT BY CONFESSION. 

4 1 0 4 . H o w entered . 2894. A judgment by confession without action, 
mav be entered bv the clerk of the district [or circuit] court in the manner 
hereinafter prescribed. [R., § 3397; C , '51, § 1837.] 

The statute does not authorize the confes
sion of a judgment by the debtor without 
the knowledge or consent of the creditor. 

I t is not sufficient to state that the sum for 
which judgment is confessed is due upon a 
note, but the s tatement should show the man
ner in which the indebtedness arose for which 
the note was given, and it must state tha t the 
amount is justly d u e : Edgar v. Greer, 7-136. 

Where the s tatement was tha t the amount 
was due on a promissory note given for a bal
ance due on settlement, and it was not alleged 
tha t the amount was justly due, held, tha t a 
judgment on such statement was illegal and 
should not affect third parties, and tha t an ex
isting creditor, subsequently obtaining judg
ment, might have the judgment by confession 
set aside on motion: Bernard v. Douglas, 10-
370. 

As between the parties judgments by con
fession are valid, although the statement does 
not substantially comply with the s tatute in 
showing how the indebtedness arose. (Criti
cising Edgar v. Greer, 7-136, and Kennedy v. 
Lowe, 9-580, which held that the defendant 
himself might take advantage of such defect): 
Plummer v. Douglas, 14-69. And see Churchill 
v. Lyon, 13-431. 

A statement that the amount due was for 
money borrowed from plaintiff and interest, 
etc., evidenced by a promissory note, etc., held 
sufficient: Van fleet v. Phillips, 11-558. 

And so held where" the statement was for 
" m o n e y borrowed:" Marvin v. Tarbell, 12-
93; Kendig v. Marble, 58-529. 

As to sufficiency of statements in particular 
cases, see Daniels v. Claflin, 15-152; Miller v. 
Clarke, 37-335. 

In a particular case, held, tha t the state
ments of the confesbiou of judgment did not 
render a party theieto liable to judgment 
thereon as principal, but only as sure ty : Ja-
rosh v. Easton, 57-569. 

Such a j u d g m e n t m a y be canceled on motion 
of the credi tor : Farmers', etc., Bank v. 
Mather, 30-283. 

The mere fact t ha t t he s ta tement for the 
confession of judgment is sworn to before a 
notary public who at the t ime is one of the at
torneys of the plaintiff does not necessarily 
render it void. But such circumstance might 
be considered if it were claimed tha t fraud 
was practiced in procuring the confession: 
Vanfieet v. Phillips, 11-558. 

Fai lure of the notary to affix his seal to t he 
ju ra t of the affidavit to the s ta tement will 
render j udgmen t thereon erroneous: Chase v. 
Street, 10-593. 

Where the ju ra t to the s ta tement for con
fession of j udgmen t was defective in tha t the 
notary public omitted to sign his surname, but 
the seal at tached gave his name in full, held, 
tha t the authenticat ion was sufficient and the 
confession valid: Grattan v. Matteson, 54-
229. 

As between the parties, the s ta tement wil l 
be sufficient wdthout being sworn to. A de
fect in tha t respect may be amended on leave 
of cour t : Thorp v. Piatt, 34-314. 

As between the parties, if defendant swears 
that a certain sum is due and consents to the 
rendition of judgment for that amount , there 
is no necessity for a sworn s ta tement : Plum
mer v. Douglas, 14-69. 

If the honesty and integrity of the transac
tion is affirmatively shown, the judgment will 
not be invalid as to creditors or parties, though 
based upon a defective s ta tement : Vannice v. 
Greene, 19-574. 

A confession of judgment can only be made 
as here provided, and a war ran t of ai tcrm y 
to confess judgmen t which would be valiu m 
another state whore it is executed will not b* 
sufficient in this state to authorize the entry 
of judgment the reunder : Hamilton v. Sehoeil-
berger, 47-385. 

4105. O n l y for m o n e y . 2895. Such confession can be only for money 
due, or to become due, or to secure a person against contingent liabilities on 
behalf of the defendant, and must be for a specified sum. [R., § 3398; C , 
'51, § 1838.] 

4106. S ta tement . 2896. A statement in waiting must be made and 
signed by the defendant and verified by his oath to the following effect, and 
filed with the clerk: 

1. If for money due or to become due, it must state concisely the facts out 
of which the indebtedness arose, and that the sum confessed therefor is justly 
due, or to become due as the case may be. 

2. If for the purpose of securing the plaintiff against a contingent liability, 
it must state concisely the facts constituting such liability, and must show that 
the sum confessed therefor does not exceed the same. [R., § 3399; C , '51, 
§ 1839.] 
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One partner has no authority to confess 
j udgmen t against the firm, and such a judg
ment would be void as to the other par tners : 
Christy v. Sherman, 10-535. 

Bnt it would be binding as to the par tner 
confessing judgmen t : North v. Mudge, 13-
496. 

Where the s tatement was signed in the firm 
name, and sworn to by one member, and the 
judgment entry recited that the firm acknowl
edged themselves justly indebted, etc., held, 
tha t the judgment would bind the firm: 
Edwards v. Pitzer, 12-607. 

4 1 0 7 . J u d g m e n t ; e x e c u t i o n . 2897. The clerk shall thereupon make 
an entry of judgment in his court record for the amount thus confessed and 
costs, and shall issue execution thereon as in other cases. [R., § 3400; C , '51, 
§§ 1840-1.] 

E n t r y b y c l e r k : All the power the clerk 
has to render judgment on confession is given 
by the statute, and, unless its provisions are 
strictly complied with, the power of at torney 
under which the clerk acts is a nullity : Edgar 
v. Greer, 7-136: S. C, 10-279. 

The s tatute authorizing confessions of judg
ment does not give judicial powers to the clerk 
of the court. The judgment entered is to be 
treated as one entered by the court itself: 
Grattan v. Matteson. 54-229. 

I n v a c a t i o n : Judgment may be entered by 
the clerk in vacation and approved at the next 
t e r m : Vanfleet v. Phillips, 11-558: Kendig v. 
Marble, 58-529. 

A p p e a r a n c e b y a t t o r n e y is not necessary 
in ordnr to support a confession of j udgmen t : 
Edmonds v. Montgomery, 1-142. 

L i e n of: Where a confession of j udgmen t 
stipulated that execution thereon should not 
be issued for two years, and that the judg
ment should be a lien upon the property de
scribed therein until fully paid, held, tha t such 
confession of judgment constituted in effect a 
mortgage upon the property described which 
would have priority over the lien of a subse
quent judgment creditor, even after the expi
ration of ten years from the time of rendering 
judgment on the confession: Sigworth v. Mer-
iam, 66-477. 

A l t e r a t i o n o f r e c o r d : Evidence in a par
t icular case, held insufficient to establish the 
alteration of the record of a judgment by con
fession : Wright v. Howell, 35-288. 

A p p e a l : The judgment when entered is a 
j udgmen t by the court, and is subject to re
vision on appeal in the same manner as any 
other j udgmen t : Edgar v. Greer, 7-136; Troxel 
v. Clarke, 9-201: Surge v. Bums, Mor., 287. 

E x e c u t i o n : Process may issue for the en
forcement of a judgment by confession before 
the approval of the record of such j udgmen t : 
Vanfleet v. Phillips, 11-558; Wright v. Howell, 
35-288. 

Effect of: In the absence of fraud or other 
ground of equitable relief, the judgment is 
conclusive as to any defense, such as usury, 
which might have been interposed before 
j udgmen t : Twogood v. Pence, 22-543; Troxel 
v. Clarke, 9-201; Miller v. Clarke, 37-325. 

But a j udgment by confession, entered into 
with the purpose of evading the usury laws, 
is void, as between the parties, as to the 
amount in excess of the sum lawfully d u e : 
Mullen v. Russell, 46-386; Ohm v. Dickerman, 
50-671. 

The mere fact that the note upon which 
judgment by confession is rendered is usurious 
does not in itself show that the parties caused 
judgment to be entered for the purpose of con
cealing usury or to avoid the statute against 
i t : Kendig v. Marble, 58-529. 

Where a surety's signature to a note was 
obtained by false representations amounting to 
fraud on the part of the payee, held, tha t a 
confession of judgment thereon, made before 
the fraud was known to the surety, would not 
estop him from setting up tha t fact in an ac
tion to set aside the j udgmen t : Mehck v. First 
Nat. Bank, 52-94. 

Where, in an action of foreclosure, mort
gagee set up a writ ten agreement by mort
gagor to confess judgment , and an issue was 
made upon the allegation that such agreement 
was obtained by fraud, which issue was found 
for plaintiff, held, tha t such determination 
only settled the validity of the agreement, and 
tha t defendant could still file another answer, 
setting up usu ry : Lyon v. Welsh. 20-578. 

Confession of judgment by a principal will 
not bar action thereon against a surety: Citi
zens' Savings Bank v. Olsen, 47-492. 

Errors or irregularities, not rendering the 
judgment by confession void, cannot be taken 
advantage of by a garnishee: Henny Buggy 
Co. v. Patt, 73-485. 

I n j u s t i c e s ' c o u r t s : See § 485. 

4 1 0 8 . Offer to confess before action. 2898. Before an action for the 
recovery of mone}T is brought against any person, he may go before the clerk 
of the courts of the county of his residence, or of that in which the person 
having the cause of action resides, and offer to confess judgment in favor of 
such person for a specified sum on such cause of action as provided for in the 
foregoing sections. Whereupon, if such person, having had the same notice 
as if he were defendant in an action, that the offer would be made, of its 
amount and of the time and place of making it, refuses to accept it, and 
should afterwards commence an action upon such cause and not recover more 
than the amount so offered to be confessed, he shall pay all the costs of action; 
and on the trial thereof, the offer shall not be deemed to be an admission of 
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the cause of action or amount to wThich the plaintiff was entitled, nor be given 
in evidence. [R., § 3403.] 

4 1 0 9 . Offer t o confess after ac t ion b r o u g h t . 2899. After an action 
for the recovery of money is brought, the defendant may offer in court to 
confess judgment for part of the amount claimed, or part of the causes in
volved in the action. Whereupon, if the plaintiff, being present, refuses to 
accept such confession of judgment in full of his demands against the defend
ant in the action, or, having had three days' notice that the offer would be 
made, of its amount and of the time of making it, fails to attend, and on the 
trial does not recover more than was so offered to be confessed, such plaintiff 
shall pay the costs of the defendant incurred after the offer. The oiler shall 
not be deemed to be an admission of the cause of action, or amount to which 
the plaintiff was entitled, nor be given in evidence upon trial. [R., § 3404.] 

Under this section an offer to confess judg- not entitle plaintiff to j u d g m e n t for t he 
ment may be made orally, and there is noth- amount offered: Holmes v. Hamburg, 47-348. 
ing requiring it to be a mat ter of record. I t If the offer to confess is insufficient it is 
is thereiore competent, when the amount of to have no effect on the question of costs : 
the offer is questioned, to prove it by paro l : McClatchey v. Finley, 62-200. 
Barlow v. Buckingham, 68-169. The provisions as to offer to confess judg-

An offer to confess judgment for a certain ment are applicable in cases of appeal from 
amount carries with it liability for costs, and the award made by commissioners in assessing 
it is not necessary tha t the offer to confess ex- the damages for taking r ight of w a y : Harri-
pressly include costs: Manning v. Irish, 47- son v. Iowa Midland R. Co., 36-323. 
650. Where an offer to confess was made in a 

Where in an action for balance on mutua l justice's court, and plaintiff recovered judg-
accoums an offer to confess was made for a ment fof a larger amount than the amoun t of 
certain amount , held, tha t it was an offer to the offer, but on appeal j udgmen t was given 
confess a balance of tha t amount due and not for an amoun t not greater than the offer, held, 
merely to confess items of indebtedness on de- tha t plaintiff should pay the costs. The pro-
fendant's part to plaintiff amounting to the visions of this section have reference to t he 
sum specified: Ibid. amount finalty recovered: Watts v. Lamberi-

The offer to confess must be confined to son, 39-272. 
claims embraced in the sui t : Phillips v. The provision as to offering to confess judg-
Shearer. 56-261. ment does not contemplate admissions or con-

An offer to confess, unless accepted, does fessions contained in the pleadings: Davenport 
v. Chicago, R. I. & P. R. Co., 38-633. 

C H A P T E R 11. 

OF AN OF-FEB TO COMPROMISE. 

4 1 1 0 . Offer Of j u d g m e n t . 2900. The defendant m an action for the re
covery of money only, may, at any time after service of notice and before the 
trial, serve upon the plaintiff or his attorney an offer in writing to allow judg
ment to be taken against him for the sum of mone\r, or to the effect therein speci
fied with costs. If the plaintiff accept the offer, and gives notice thereof to 
the defendant or his attorney within five days after the offer is made, the offer, 
and an affidavit that the notice of acceptance was delivered in the time lim
ited, may be filed by the plaintiff, or the defendant may file the acceptance 
with a copy of the offer verified by affidavit; and, in either case, the offer and 
acceptance shall be entered upon record and judgment shall be rendered by 
the court accordingly. If the notice of acceptance is not given in the period 
limited, the offer shall be deemed withdrawn, and shall not be given in evi
dence or mentioned on the trial. If the plaintiff fails to obtain judgment 
for more than was offered by the defendant, he cannot recover costs but shall 
pay the defendant's costs from the time of the offer. [R., § 3405.] 

Under this section if is error to allow the The only effect of the offer is as to costs: 
s tatement of an offer to compromise to be Ibid. 
made to the j u r y : McCormick v. Chicago, R. Where an offer to allow judgmen t to be 
I. & P. 11. Co., 47-345. taken is not accepted, an a t tempt on the par t 
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of the counsel for the par ty to whom it is r ight of way for a street, plaintiff offered to 
made to introduce it in evidence constitutes submit to judgment in a certain amount , and 
misconduct, but no steps being taken at on the trial a less amount was found for defend-
t h e t ime to have the ju ry discharged and a ant, held, that it was not a case for taxing 
new one impaneled on account of such mis- costs against defendant, the action not being 
conduct, held, that the act of the party ob- one for the recovery of money: Cherokee v, 
ject ing in proceeding wi th the trial of the Sioux City & I. F. Town Lot Co., 52-279. 
cause was a waiver of his objection: Riech v. Where an offer to confess judgment has 
Botch, 68-526. been made which is insufficient in amount, it 

An offer to pay a sum of money and costs if will have no effect upon the question of costs 
plaintiff will dismiss his action is not within where the matter to which the confession re-
the provisions of this section: Quinton v. Van lates is only one of the questions upon which 
Tuyl, 30-554. the controversy is determined: McClatchey v. 

Where, in a proceeding to condemn the Finley, 62-200. 

4111. Condi t ional offer. 2901. In an action for the recovery of money 
only, the defendant, having answered, may serve upon the plaintiff or his at
torney an offer in writing, that if he fails in his defense the amount of recov
ery shall be assessed as a specified sum. If the plaintiff accepts the offer, and 
gives notice thereof to the defendant or his attorney within five days after it 
was served, or within three days if served in term time, and the defendant 
fails in his defense, the judgment shall be for the amount so agreed upon. If 
the plaintiff does not so accept the offer, he shall prove the amount to be re
covered as if the offer had not been made, and the offer shall not be given in 
evidence or mentioned on the trial. And if the amount recovered by the 
plaintiff does not exceed the sum mentioned in the offer, the defendant shall 
recover his costs incurred in the defense, and in respect to the question of 
amount, to be taxed under the direction of the court. [R., § 3406.] 

4112. Wo c a u s e for c o n t i n u a n c e . 2902. The making of any offer pur
suant to the provisions of this chapter, shall not be a cause for a continuance 
of an action or a postponement of a trial. [R., § 3407.] 

CHAPTER 12. 

OF KECEIVERS. 

4113. When and how appointed. 2903. On the petition of either 
party to a civil action or proceeding, wherein he shows that he has a probable 
right to, or interest in, any property which is the subject of the controversy, 
and that such property, or its rents or profits, are in danger of being lost or 
materially injured or impaired, and on such notice to the adverse party as the 
court or judge shall prescribe, the court, or, in vacation, the judge thereof, if 
satisfied that the interests of one or both parties will be thereby promoted, 
and the substantial rights of neither unduly infringed, may appoint a receiver 
to take charge of and control such property under its direction during the 
pendency of the action, and may order and coerce the delivery of it to him. 
Upon the hearing of the application, affidavits, and such other proof as the 
court or judge deems proper, may be introduced, and upon the whole case 
such order made as will be for the best interest of all parties concerned. [R., 
§ 3419; C , '51, § 1656.] 

Insolvency not sufficient: Insolvency of where a party can assert his right by a direct 
the defendant held not sufficient to authorize action at law as for possession: Ibid. 
the appointment of a receiver in an action to I n a l a w a c t i o n : Under this section a re-
recover possession of real proper ty: Cofer v. ceiver may be appointed in a law action, and, 
Echerson, 6-502. in a proper case, before the defendant is 

O t h e r r e m e d i e s : I t does not seem to be affected with notice of the pendency of the 
the practice of the courts to appoint a receiver suit: Jones v. Graves, 20-596. 
where the question is upon the legal r ight, or 
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P r o b a b l e r i g h t : I t is not necessary tha t it 
should conclusively appear that the par ty is 
entitled to recover, before a receiver can be ap
pointed ; a probable r ight only is required: 
Des Moines Gas Co. v. West, 44-23. 

I n e q u i t y ; s e t t l e m e n t of p a r t n e r s h i p 
a c c o u n t s : I t is a legitimate and regular mode 
of proceeding for a court of equity, in an ac
tion for the settlement of accounts between 
partners, to appoint a receiver to take charge 
of the partnership assets, e tc . : Saylor v. Moek-
bie, 9-209. 

In such a case it must first be made to ap
pear that there is a partnership in existence, 
and a right in the party applying to share in 
the profits; a mere agreement for a partner
ship will not be sufficient: Hobart v. Ballard, 
31-521. 

In a particular case, held, tha t the facts were 
not sufficient to authorize the appointment of 
a receiver of partnership property on the peti
tion of one of the par tners : Loomis v. McKen-
zie, 31-425. 

I n a c t i on a g a i n s t b a n k : In a particular 
case, held, that , although the facts shown were 
not consistent with entire good faith on the 
par t of the officers of a bank, they were not 
sufficient to justify the appointment of a re
ceiver to take charge of the business of the 
bank : French v. Gifford, 30-148. 

B i g h t s o f t h i r d p a r t i e s : While it is com
petent for a court of equity to take possession of 
property, which is the subject of litigation, by 
an interlocutory order, yet if the rights of th i rd 
persons, not parties to the record, have inter
vened, as by purchase in good faith, the prop
erty will not be ordered into the possession of 
a receiver in this summary manne r : Levi v. 
Karrick, 13-344. 

A t t a c h e d p r o p e r t y : As to appointment 
of receiver of attached property, see § 4184. 

P a r t i c u l a r fac t s : Under the facts in a par
ticular case, held the party was not entitled 
to the appointment of a receiver: Sleeper v. 
Iselin, 59-379. 

M o r t g a g e d p r o p e r t y : The appointment 
of a receiver to take charge of mortgaged 
premises, after final judgment of foreclosure, 
is allowable, if at all, only upon a strong show
ing : Adair v. Wright, 16-385. 

Where a mortgagor is insolvent and the 
mortgaged property is insufficient to pay the 
debt, if the rents and profits are included in 
the mortgage, the general rule is to appoint a 
receiver as of course: Des Moines Gas Co. v. 
West, 44-23. 

There is a clear and well defined distinction 
as to the r ight to have a receiver appointed 
where the bonds and mortgage pledge the 
rents or income for the payment of the debt, 
and where they do no t : Ibid. 

Where the rents and profits are applied to 
the mortgage debt there is no occasion for the 
appointment of a receiver and none will be 
appointed: Fitzgerald v. Daniels, 52-744; My-
ton v. Davenport, 51-583. And see Barnett v. 
Nelson, 54-41. 

The possession of mortgagor, pending pro
ceedings to foreclose, should not be disturbed 
by the appointment of a receiver, except in 
cases of fraud clearly proved, or in order 
to protect the rights of a party having a 
clear, strong c la im: Callanan v. Shaw, 19-
183. 

In order to authorize the appointment of a 
receiver of mortgaged property it mus t appear 
that the property, or its rents ami profits, a r e 
in danger of being lost or materially impaired. 
W h e r e a mortgagee is in possession of a stock 
of goods and selling them out in the usua l 
course of trade, and it does not appear tha t he 
is an improper person to be intrusted wi th t h e 
property, a receiver will not be appointed a t 
the instance of a creditor of the mor tgagor 
w h o garnishes the mor tgagee : Silverman v. 
Kuhn, 53-436. 

Whe the r a receiver can be appointed on 
foreclosure of a mortgage to collect the ren t s 
and profits dur ing the period of redemption, 
queere: Goodhue v. Daniels, 54-19. 

Even though a mortgage creates a lien upon 
rents and profits and stipulates for t he ap
pointment of a receiver, yet the mortgagee is 
not as a mat ter of course entitled to such re
ceiver after j udgmen t of foreclosure, where it 
does not appear tha t such rents and profits are 
being wasted or tha t they are being properly 
applied to prior mortgages: Paine v. McElroy, 
73-81. 

Where a chattel mortgagee brought an 
action in equity to foreclose his mor tgage 
against the mortgagor and certain a t tach ing 
creditors, the mortgage being upon a stock of 
dry goods which would have been great ly de
preciated in value if taken and withheld from 
sale by the mortgagee, and the mor tgagee 
having by the mortgage the r ight to t ake 
possession whenever he should choose to do so, 
and proceed to subject the property to the 
payment of the amount due or to become due 
on his mortgage, held, tha t the case was a 
proper one for the appointment of a receiver 
upon request of such mortgagee, a l though 
the action was commenced before the mort
gage indebtedness had become d u e : Maish v. 
Bird, 59-307. 

As to appointment of receiver when mort
gagor is guil ty of fraud, see Callanan v. 
Shaw, 19-183; White v. Griggs, 54-650. 

One t e n a n t i n c o m m o n cannot have a re
ceiver appointed for a co-tenant who is in 
possession of the premises, unless the circum
stances are such as to make the co-tenant 
liable to account : Varnum v. Leek, 65-751. 

Errors of court and of receiver: Any 
errors in the proceedings of the court appoint
ing a receiver and controlling and directing 
his action must be corrected by the proper ap
plication to the court, or by appeal from its 
orders or decisions as provided by the law 
applicable to such cases. Errors or irregular 
proceedings of the receiver mus t be corrected 
by the court having control of his action. 
They cannot be set up in an action brought by 
h im under the direction of the cour t : Stewart 
v. Lay. 45-604. 

Fraud in appointment of receiver; 
w h e n t o b e p l e a d e d : Fraud in the appoint
ment of a receiver of a corporation should be 
set up in the action in which the receiver is 
appointed and not t ha t in which the receiver 
sues for a stock subscription: Schoonover v. 
Hinckley, 48-82. 

E e s a d j u d i c a t a : Where the appointment 
of a receiver is asked in an action to v» md u p 
a partnei ship, and refused, after which the 
action is dismissed by the plaintiff, it is not a 
res adjudicata, and a party may apply again 
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in a new action brought for the same purpose 
some time afterwards: Anderson v. Powell, 
44-20. 

A p p o i n t m e n t i n v a c a t i o n : The judge 
may appoint a receiver in vacation. Such ap
pointment should not, except under peculiar 
c i rcnm' ta ices, be made without no* ice to the 
opposite party, and where peculiar circum
stances are relied on they should be set for th: 
French v. Gifford. 30-148; Bissou v. Curry, 
35-72, 80; Howe v. Jones. 57-130. 

"Notice: Where the adverse party is not 
within the jurisdiction of the court and can
not be served with notice, the court may, 

under some circumstances, appoint a receiver 
without notice: Maishv. Bird, 59-307. 

I m p r o p e r a p p o i n t m e n t : Where a bond 
was required of the party asking the appoint» 
ment of a receiver, held, tha t he might be 
liable on such bond f o r i n j m \ lesulting from 
an improper appointment, nil hough the re
ceiver was guilty of no act rendering him 
liable on Lis bond: Thayer v. Hurlburt, 5-521. 

Wheie the court appoints as receiver a per
son agreed upon by the parties, it will bo con
sidered that the parties have consented that 
the receiver be appointed: Jaffray v. Raab, 
72-335. 

4 1 1 4 . O a t h a n d b o n d of. 2904. Before entering upon the discharge of 
his duties, he must be sworn faithfully to discharge his trust to the best of 
his ability, and must also file with the clerk a bond with sureties, to be by 
;;im approved, in a penalty to be fixed by the court or judge, and conditioned 
Jor the faithful discharge of his duties and that he will obey the orders of the 
court in respect thereto". [R, § 3420; C , '51, § 1657.] 

4 1 1 5 . P o w e r of. 2905. Subject to the control of the court or judge, a 
receiver has power to bring and defend actions, to take and keep possession of 
property, to collect debts, to receive the rents and profits of real property, 
and, generally, to do such acts in respect to the property committed to him 
as may be authorized. [R., 5̂ 3421; C , '51, § 1658.1 

"Failure to intervene; no appeal: A 
.ecei \er who does not intervene ami have 
himself niudo a party to the action against 
the former holder of the property, over which 
le claims custody by virtue of his receiver

ship, cannot maintain the appeal horn the 
judgme.,I rendered: Borgalthous v. Farmers', 
'ale, In'.. Co., 36-250. 

I n w h a t c o u r t r e c e i v e r m a y b s s u e d : 
The fact that a corporation is in the hands of 
a r e c e i v r will not deprive another court of 
luiivholion to entertain an action against 
uch receiver of the corporation without the 

ooiis"iit oi the court appointing the receiver 
ha\ ing been first obtained. But the court 
sppolnthig the receiver may interfere and 
protect the possession of its receiver wuenever 
lUi'h possession is f l i g h t to be disturbed: 
Allen 0. Central 11. Co., 12-083. 

To b i i iu an action in a state court against a 
receiver i.^poiiH^d in a fedeiai coun, leave 
not having his t been o)<L;ii,-"(,, i /m-ritntes 
a contempt: Thompson v. Sejtt, 4 Dillon, 
r>03. 

G a r n i s h m e n t of r e c e i v e r : !>ee . ,d ' s of 
ii'soU-cnt debtors being roprt ent^tive., of the 
oui t are not subject to garnishment even 

wnere permission to proceed against the re
ceive, ŝ nivea by the judge in Vc.cadon. 
LVon. A-> between judgment cieditoi-, while 
they may ask to have the iundo in J he hands 
(•!' die icceiver applied to the pavn'eut of 
their judgments , they cannot acquire pnori ty, 
one ove- the other, by means of \ x< ruisli-
menf: McGowan v. Myers, 88-9«. 

E r r o r s of r e c e i v e r : E i io i s ox h i^gular 
proceedings of a icceiver must he corrected 
by the cuint having control of his action, and 
cannot be not up in an actio.i brought by him: 
Stewart v. Lay, 45-601. 

A. rocevtv u<: m a y - ippoa l from ;.s order er-
roueoiibb 1'Xii"., H>c <n. ou; I oi p i o p e r ; :n Ins 
«lands, and diiocting inni to tu rn o er more 
than he has in custody: How v.. Jones, 60-70, 

F r a u d i n t h e a p p o i n t m e n t of a r e 
c e i v e r should be set up in the action in 
which the receiver is appointed, and not in an 
action in which the icceiver brings the sui t : 
Sclioonover v. Hinckley, 48-82. 

P o w e r s : Where a 'receiver was appointed 
to receive the rents and profits of '" Burrow's 
Lock and Mills,'' it was held that ihis lan
guage included and covered a wharf located 
on the biock and which was constructed and 
used in furtherance of the business of the 
mills: Grant v. Davenport, 18-179. 

C o n v e r s i o n , a n d d i s t r i b u t i o n : W h e n 
the receiver converts the property into money 
the money takes the place oi the property and 
is distributed to the parties who establish 
their rights to the property: Gilbei I v. Green-
baum, 00-211. 

D i s b u r s e m e n t for a t t o r n e y ' s f ee : Dis-
butseinents by a receiver for attorney's fees 
and other charges in collecting money made 
in good faith, which are necessary and bene
ficial to the parties ultimately entitled to the 
fund, should be naid out of the fund: How v. 
Jonet; 60-70. 

P r e f e r e n c e g i v e n b y d e b t o r a f t e r r e 
c e i v e r a p p o i n t e d : Alter the appointment 
of such receiver without resistance ou the 
part of the debtor and without appeal from 
the order of appointme it, such debtor has no 
such control over the fund and power to direct 
its application that he can by assignment 
give one creditor preference over another : 
McGowan v. Myers, 66-99. 

R a i l r o a d s ; p e r s o n a l i n j u r i e s : I t seems 
that the court appointing a receiver may prc-
v ide for the pa / .non t by him of all just claims 
mi-leg out oi the operation of the road, while 
in lu , charge, including damages for \ ersonal 
injuries, but the claim for such damages can
not be enforced agiantt the purchaser oi the 
road at a for'vlo-Au-»- sale who toh.e, his deed 
te io ie the rendition of judgment on such 
claim: White v, Keokuk & D. M. R. Co., 53-97. 
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Larceny from a receiver : In a prosecu
tion for larceny of goods from the hands of a 
receiver it is not necessary for the state to 
prove that a bond had been given before the 
property was taken b}- such receiver, it appear
ing that he was acting under a proper order 
of the court, and that defendant, before the 
convulsion of the acts charged, knew that he 
was so acting: State v. Rivers, 60-381. 

Ownership may be laid in the rece iver : 
The owneiship oi the goods may be laid in the 
receiver. It is not a case falling under the 
provisions of § 5221, whicli relates to the 
wiongful taking of property while in posses
sion of an officer by vhtue of legal process: 
Ibid. 

Resis tance: One who resists a receiver 
seehmg to take possession of property under 
the order of the court is guilty of the crime of 
resisting a " person authorized by law . . . 
to execute a legal order" (% 5268): State v. 
Hiveis, 64-729; S. C, 66-653. 

Control of proper ty pending an appea l 
from appo in tment : Where the order oi the 
court appointing a receiver is affirmed on ap
peal, the property of the debtor corporation 
conies under the control of the receiver only 
when such appeal is determined and the order 
appointing the receiver confirmed: Cook v. 
Cole, 55-70. 

.Receiver to complete a ra i l road; cer
tificates issued by : Where an order of the 
court appointing a receiver confer red upon 
him unusual powers as to purchasing material 
and boi rowing money for the completion oi a 
line ol railroad, and to issue certificates there
for, which should be a first lien upon said 
iGdd, held, that the receiver had no implied 
powers other than those conferred by the 
order of the court, and could not issue valid 
certificates except for material actually fur
nished, and a holder of certificates improp
erly issued was chargeable with notice of the 
powers of the receiver and could not claim 
protection as an innocent holder: Bank of 
Montreal v. Chicago, C. & W. R. Co , 48-518. 

To incu r expenses in extens ion: The 
question as to what expenses a receiver of a 
railway may be authorized to incur, and as to 
whether he may be authorized to incur in
debtedness for extensions which shall be a first 
lien upon the whole property, considered, and 
held, that where a lienholder was not a party, 
the expenses of an extension could not be 
made paramount to ins hen: Snow v. Wins-
low, 54-200. 

Sale by receiver as affecting l ienhold-
ers no t pa r t i e s : A leceivei a>«pointed in a 
proceeding to which a lienholder is not a party 
does not represent such nenholdor. and can
not seh the property divested of the lien, nor 
can an execution sale be made in such case 
which will divest said hen: Ibid. 

Mingling of pr iva te and t r u s t funds : 
The fact that a receiver mingles money re
ceived by him as such with his ind'vidua! 
funds, and from the aggregate amount draws 
money for his own use. will not be sufficient 
to justify his being required to pay interest 
upon money received: Radford v. Folsoin, 
55-276. 

Set t lement of accounts : The mere fact 
that a receiver's report is held incorrect as to 

certain matters, when it is not shown that the 
errors were intentional or for dishonest pur
poses, is not enough to tax him with the costs 
incurred in passing upon his accounts, no bad 
faith or fraud being shown: Ibid. 

Charging receiver w i t h i n t e r e s t : It is 
error to charge a receiver witii interest upon 
monev u. his hands, without any evidence of 
wrong on his part: How v. Jones, 60-70. 

Receiver 's ' r epo r t ; m i s t a k e : Where a 
recentr shows to the cou-t that there was a 
mistake in the former report, in that he 
charged himself therein with money not re
ceived, such mistake should be corrected by 
the court: Ibid. 

Negligence of the receiver : Action foi 
injuries to personal property resulting from 
the fraud or negligence of a receiver must be 
brought against him and not the plaintiff at 
whoso instance he was appointed, when the 
latter acted in good faith upon probable cause: 
Katfer v. Kellar, 21-95. 

Compensat ion: While a receiver should 
receive compensation according to the degree 
of his business capacity, and the integrity and 
responsibility required in the case, vet such 
compensation should be limited to what would 
have been necessary to employ a person ot 
such qualifications to periorm the services 
by private contract: French v. Gifiord, 31-
428. 

When no question is made as to the locality 
and propiietyof the appointment oi a receiver 
and he ha 5 closed up the business in pnrstiar.ee 
of his appointment, his compensation should 
bo paid from the funds in his hands: Radford 
v. Foteom, 5V2J6. 

Receiver improperly a p p o i n t e d : 
Where it has been determined that the re
ceiver has been improperly appointed, and he 
is ordered to turn over property coming into 
his hands to an intervenor who establishes his 
right thereto against the receiver and the 
party to the suit at whose instance the re-
cei\ er was appointed, the costs and expenses 
of the receivership and the compensation oi 
Hie receiver should not be deducted out of the 
fund or the property thus directed to be 
turned over,"but the receiver should look for 
his compensation to the party procuring his 
appointment *. How v. Jones, 60-70. 

Where a receiver wrongfully appointed paid 
out a portion, of the iunds coming into his 
hands 111 good faith under order of the court, 
held, that he was entitled to credit foi money 
thus paid om, even though it was afterwards 
determined that such third party was not en
titled to the payment. But held, that as to 
that portion of the amount claimed to have 
been paid out to such third person, which he 
retained as attornej 's fee due to himself from 
such third party, he could not assert priority 
over the rightful claimant of the fund: Ibid. 

It is a general rule that the compensation of 
the receiver is not taxable to the tarties, but 
is taken from the sum in conti rversy between 
them : J affray v. Haab, 72-335. 

A receiver who refuses to pay over money 
in accordance with an adjudication against 
him may be held to pay interest from the 
time ot such adjudication: Howe v. Jones, 
71-92. 
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CHAPTER 13. 

OF STJMMAKY PROCEEDINGS. 

4116. J u d g m e n t s o n m o t i o n . 2906. Judgments or final orders may be 
obtained on motion by sureties against their principals, by sureties against 
their co-securities, for the recovery of money due them on account of pay
ments made by them as such; by clients against attorneys; plaintiffs in execu
tion against sheriffs, constables, and other officers, for the receiving of money 
or property collected for them, and damages, and in all other cases specially 
authorized by statute. [R., § 3422.] 

The court, under this section, may order an So the court may make an order against a 
at torney to pay to the client money collected clerk to compel payment of money received 
for him in the course of professional employ- by him on a j u d g m e n t : Elliott v. Jones, 47-
uient, and disobedience to such order may be 124. 
punished under § 296: Cross v. Ackley, 40-493. 

4 1 1 7 . N o t i c e ; s e r v i c e . 2907. Notice of such motion shall be served on 
the party against whom the judgment or order is sought at least ten days be
fore the motion is made. [R., § 3423.] 

4118. F o r m . 2908. The notice shall state in plain and ordinary language 
the nature and grounds of the motion, and the day on which it will be made. 
[R., § 3424.] 

See Mansfield v. Wilkerson, 26-482. 

4 1 1 9 . W h e n a b a n d o n e d . 2909. Unless the motion is made and filed 
with the case on or before the day named in the notice, it shall be considered 
as abandoned. [R., § 3425.] 

4 1 2 0 . N o w r i t t e n p l e a d i n g s . 2910. The motion shall be heard and de
termined without written pleadings, and judgment given according to law and 
the rules of equity. [R., § 3426.] 

See Mansfield v. Wilkerson, 26-482. 

CHAPTER 14. 

OF MOTIONS AND OEDEES. 

4121. M o t i o n d e n n e d . 2911. A motion is a written application for an 
order addressed to the court, or to a judge in vacation, by any party to a suit 
or proceeding, or by any one interested therein. [R., § 3428.] 

A decree or judgment is not an order within the meaning of the words here used: Wagner 
v. Tice, 36-599. 

4 1 2 2 . S e v e r a l ob jec t s . 2912. Several objects may be included in the 
same motion, if they all grow out of, or are connected with, the action or pro
ceeding in which it is made. [II., § 3438.] 

4 1 2 3 . P r o o f b y af f idavi t . 2913. Testimony to sustain or resist a mo
tion may be in the form of affidavits, or in such other form as the parties may 
agree on or the court or judge direct. If by affidavit, the person making the 
same may be required to appear by the court or judge and submit to a cross-
examination. [R., § 3440.] 

Similar provision, see § 4946. 

T r i a l of m o t i o n o n a f f i d a v i t s : Matters and held, tha t a motion to discharge the at-
which may be tried on motion by affidavit are tached property might be submitted on affi-
limited, but it is difficult to define the l imit ; davits showing tha t the a t tachments were 
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made outside of the limits of the county in After the decision upon a motion leave was 
which the officer was authorized to ac t : Pom- granted to the unsuccessful par ty to file 
roy v. Parmlee, 9-140, 148. additional affidavits; held, t ha t such action 

Where certain affidavits were presented on amounted to a suspension of the decision u p o n 
a motion to discharge garnishee, held proper the motion, and tha t the new affidavits were 
to consider the same affidavits on a subsequent properly considered: Winet v. Berryhill, 55-
motion to the same effect: Scholes v. Murray 411. 
Iron Works Co., 44-190. 

4124. N o t i c e of m o t i o n . 2914. A party who has appeared in an action, 
or who has been served with the original notice in such action in anj^ manner 
provided by this code, shall take notice of all motions filed during term time 
upon the same being filed by the clerk and entered in the appearance docket. 
All motions filed in vacation shall be entered on such docket and served as 
herein required. [R., § 3429.] 

A party must take notice of motions filed Where a motion to set aside a decree ren-
during term. No other notice is necessary: dered on default was filed after the expiration 
Wagner v. Tice, 36-599. of the term, and was granted wi thout notice 

Notice of a motion for change of venue, to the opposite par ty , bu t such opposite par ty 
made in vacation (under § 3796), should be appeared and filed a niotion to set aside the 
given as here required: Preston v. Winter, 20- order thus made and was fully heard, held, 
264; Loomis v. McKenzie, 31-425. t ha t the wan t of notice would not render the 

A motion to set aside a judgment rendered action of the court er roneous: Rivers v. Olm-
at a prior te rm should not be heard wi thout sted, 66-186. 
notice to the parties interested: Keeney v. Where the opposite par ty appeared in con-
Lyon, 21-277. nection wi th a motion to vacate t he j u d g m e n t 

Notice of a motion affecting an action, bu t and excepted to the ruling, held, t ha t he could 
in which no parties are named, will not bind not object tha t formal notice was not served 
the party upon whom it is served: Eastman on h i m : Billings v. Kothe, 49-34. 
v. Moore, 14-586. 

4 1 2 5 . N o t i c e ; w h a t t o c o n t a i n . 2915. When notice of a motion is 
required to be served, it shall state the names of the parties to the action or 
proceeding in which it is made, the name of the court or judge before whom, 
it is to be made, and the place where, and the day on which it is to be heard, 
and, if affidavits are to be used on the hearing, the notice shall be accompa
nied with copies thereof and shall be served such length of time before the 
hearing as the court or judge deems reasonable. [R., § 3430.] 

SEEV1CE. 

4 1 2 6 . H o w m a d e . 2916. Notices, and copies of motions mentioned in 
this chapter, may be served by any one who would be authorized to serve an. 
original notice. [R., § 3431.] 

4 1 2 7 . O n e a c h p a r t y . 2917. The service shall be on each of the par
ties adverse to the motion, if more than one, or on an attorney of record of 
such party. [R., § 3432.] 

4 1 2 8 . P e r s o n a l o r o n a t t o r n e y . 2918. The service may be personal 
on such party or attorney, or may be made in the same manner as is provided 
for the service of the original notice in civil actions; or it may be served on 
the attorney bv being lelt at his office with any person having the charge 
thereof. [R., §3433; C , '51, § 2496.] 

4 1 2 9 . R e t u r n . 2919. Any officer authorized to serve any notice, shall 
serve at once the same and make prompt return to the party who delivered 
the same to him, and a failure to do so shall be punished as a disobedience of 
the process of the court. [R., § 3435.] 

4 1 3 0 . W h a t t o s t a t e . 2920. The return of proof of service must state 
the manner in which it was made. [R., § 3436; C , '51, § 2499.] 

4131. W h e n c o u r t m a y d i r e c t . 2921. When the party has no known 
place of abode in this state, and no attorney in the county where the action 
is pending, or where the parties, plaintiffs or defendants, are numerous, the 
court or judge may direct the mode of serving notices, and on whom they 
shall be served. [R,, § 34.37. J 
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OEDEBS. 

4132. Order def ined. 2922. Every direction of a court or judge, mad© 
or entered in writing and not included in a judgment, is an order. [R., 
§ 3427.] 

There is a distinction between an order and such sense tha t the statute of limitations ap-
a judgment . An order is not a judgment in plies to i t : Smith v. Shawhan, 37-533, 535. 

4133. M a y i s s u e i n vaca t ion . 2923. For good cause shown, a judge's 
order may issue in vacation, directing any of the officers of the court in re
lation to the discharge of their duties. [R., § 3795; C , '51, § 2210.] 

Under this section, held, tha t where the This section furnishes a plain, adequate and 
sheriff published notice of sale in another speedy remedy to the party claiming a right 
pa, er than that designated by plaintiff, the to have execution issued on a judgment, and 
j u d g e in vacation, upon proper application, he cannot, therefore, maintain mandamus 
might make an order directing the publication against the clerk to enforce the issuance of 
to be made in the proper paper: Hemman v. such execution : Pickell v. Owen, 66-4' 5. 
Moore, 49-171. 

4 1 3 4 . H o w l o n g i n forco. 2924. Such order shall be in force only 
during the vacation in which it is grunted and for the first two days of the 
ensuing term. [It., § 3796; C. , '51. g 2211.] 

This section applies only to an order direct- Nor does such provision apply to an order in 
ing officers of the court m relation to the dis- a proceeding by habeas corpus: Shaw v. 
charge ot th t i r duties and not to a temporary Me Henry, 52-182 
injunction granted in vacat ion: Curtis v. 
Crane, 38-459. 

4 1 3 5 . B o n d . 2925. The judge granting it may require the filing of a 
bond as in case of an injunction, unless from the nature of the case such re
quirement would be clearly unnecessary7 and improper. [R-> S 3797; C , '51, 
§ 2212.] 

4 1 3 8 . F i l e d a n d e n t e r e d of r e c o r d . 2926. Orders made out of court 
shall forthwith be, filed with and entered by the clerk in the journal of the 
court in the same manner as orders made in the term. [R., § 3439.] 

C H A P T E R 15. 

OF SECURITY FOE COStS. 

4 1 3 7 . W h e n r e q u i r e d . 2927. If a defendant shall, at any time before 
answering, make and iile an affidavit slntmg that he has a good defense in 
whole or in part, the plaintiff, if he be a non-resident of this state or a private 
or foreign corporation, before any other proceeding in the cause shall file in 
the clerics office a bond, with a sufficient security to be approved by the clerk, 
for the payment of all costs which may accrue in the action m the court in 
which it is brought or in any other to which it may Le carried, either to the 
defendant or lo the officers of the court. The application for such security 
shall be by motion, filed with the case, and the facts supporting it must be 
shown by affidavits annexed thereto, which may be responded to by counter-
affidavirs on or be! ore the hearing of the motion, and each party shall iile all 
his affidavits at once, and none thereafter. [R., §§ 3442, 3.1-4-8.] 

The=>e provisions apply to domestic as well Whetiier, in an action on appeal from a jus-
as to foreign corf orat ions: Des Moines Valley, tice's court, security for costs can bo required, 
etc., Ins. Co. v. Henderson, 38-446. queere; but the motion therefor should at least 

But they aie not applicable to proceedings Be made at the earliest practicable momen t : 
in justices' courts : Smith v. Humphrey, 15- Adae v. Zangs, 41-536, 540. 
438, These provisions for requiring a cost bond 
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have relation to the ordinary forms of action 
and arc not applicable to a proceeding for the 
trial of exceptions to a claim or demand filed 
against the estate of an insolvent: Meyer v. 
Evans, 66-179. 

This section does not mean tha t a par ty may 
have his own time to file the motion. W h e n 
the time jrr ives lor an answer, demurrer , or 
motion, be may property be required to do 
somethmci. and if he chooses to make the mo
tion, Ire must make it mstanter, or within such 
time as is given him by the court. If he fails, 
without sufficient excuse, he may properly be 
held to have waived his right to file the mo
tion, and may be required to answer or de
m u r : Spraguev. Haight, 54-446. 

Whe ie defendant did not file his motion for 
securrty for costs by noon of the second day 

of the term, nor by the further t ime fixed by 
the court theiefor, bu t filed such motion after 
the t ime fixed by the court for answering, 
held, t ha t the r ight to insist on such motion 
was waived and the motion properly over
ruled : Ibid. 

The affidavit tha t the par ty has a good de
fense need not state the facts consti tuting such 
defense. The affidavits and counter-affidavits 
provided for in the lat ter part of the section 
are as to facts on w inch the motion is based, 
for instance, the residence or non-residence of 
plaintiff: Des Moines Valley, etc.. Ins. Co. v. 
Henderson, 38-446. 

An appeal will lie from an order dismiss
ing the action for wan t of a bond when re
quired, but not from an order requiring a 
bond: Ibid. 

4 1 3 8 . C a u s e d i s m i s s e d . 2928. An action in which a bond for costs is 
required by the last section, shall be dismissed if a bond is not given in such 
time as the court may allow. [R., § 3443.] 

4139. When plaintiff becomes non-resident. 2929. If the plaintiff 
in an action, alter its institution, becomes a non-resident of this state, he may 
be required to give security for costs in the manner and under the restrictions 
provided in the preceding sections of this chapter. [R., § 3444.] 

The requirement that defendant muse file cable under this section: Gilbert v. Hoffman, 
his affidavit before answering (j, 4137) is apph- 66-205. 

4 1 4 0 . A d d i t i o n a l s e c u r i t y . 2930. In an action in which a bond for 
costs has been given, the defendant may, at any time before trial, make a mo
tion lor additional security on the part ot the plaintiff; and if on such motion 
the court is satisfied that the surety m the plaintiff's bond has removed from 
the state, or is not sufficient for the amount thereof, it may dismiss the action, 
unless, in a reasonable tune to be ILied by the court, sufficient security is 
given by the plaintiff. [R., § 3445.] 

4141. A t t o r n e y o r officer c a n n o t be . 2931. No attorney or other of
ficer of the court shall be received as security in any proceeding in court. [R., 
g 3446.] 

This provision applies not only to the bond accepted as surety cannot escape liability 
for costs, but to injunction, a t tachment and through the provisions of this section: Wright 
other bonds: Mat-^ie v. Mann, 17-131. v. Schmidt, 47-233. 

An attorney who tenders himself and is 

4 1 4 2 . J u d g m e n t o n b o n d r e n d e r e d o n m o t i o n . 2932. After final 
judgment has been rendered m an action in which security for costs has been 
given as required by this chapter, the court, on motion of the defendant or 
any other person having the right to such costs or any part thereof, may ren
der judgment summarily, according to the chapter on summary proceedings, 
in the name of the defendant or his legal representatives, against the sureties 
for costs, for the amount of costs adjudged against the plaintiff or so much 
thereof as may remain unpaid. [R., § 3447.] 

C H A P T E R 16. 

OF COSTS. 

4 1 4 3 . R e c o v e r a b l e b y s u c c e s s f u l p a r t y . 2933. Costs shall be recov
ered by the successful against the losing partjr. But where the party is suc
cessful as to a part of his demand, and fails as to part, unless the case is 
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otherwise provided for, the court may, on rendering judgment, make an equi
table apportionment of costs. [R., § 3449; C , '51, § 1811.] 

W h e n t a x a b l e t o plaintiff: Where de
fendant's answer was in effect a counter-claim, 
and he was successful thereon, held, tha t the 
costs incurred by reason of the trial of such 
issue should be taxed to plaintiff: Judd v. Day, 
50-247. 

Where , as to the mat ter in litigation, defend
an t was successful, but was ordered to pay off 
a claim upon the property involved which was 
acquired by plaintiff pending the suit, held, 
t ha t no costs appearing to have been incurred 
as to the repayment of such claim, it was 
proper to t ax costs to plaintiff: Semple v. 
McCrary, 46-37. 

Where the merits of a proceeding by injunc
tion were found substantially against plaintiff, 
held, tha t the costs were properly taxed 
against him, although as to a mat ter which 
might have been corrected without action he 
was successful: Tredway v. McDonald, 51-663. 

Under the peculiar circumstances of a par
ticular case, held, tha t the costs were properly 
taxed to plaintiff: Bare v. Wright, 23-101. 

In an equitable action under § 1378 to re
deem from a tax sale, the costs of establishing 
the right to redeem should be taxed to and 
paid by plaintiff as a part of the expense of 
making the redemption: Serrin v. Brush, 74-
489. 

Where defendant admitted plaintiff's claim, 
and the only contest was on a counter-claim 
in which defendant was successful, held, tha t 
plaintiff should pay all costs excepting those 
for commencing action and entering judgment 
for balance found due h i m : Hall, v. Clayton, 
42-526. See, also, Judd v. Day, 50-247. 

C o s t s a g a i n s t d e f e n d a n t : Where plaint
iff sought, by motion, to have a judgment 
which had been discharged restored, and de
fendant resisted, held, tha t upon the sustain
ing of the motion all of the costs should have 
been taxed against the defendant: Kanke v. 
Herrum, 48-276. 

Where plaintiff sought to set aside a t ax title 
for fraud, and offered to pay the amount just ly 
due from him to the owner of such title, and 
succeeded in the action, held, tha t costs should 
be taxed against defendant notwithstanding 
j udgmen t was entered in his favor for taxes, 
interest and penalties: Springer v. Bartle, 46-
688. 

W h e n p r o p e r : While these provisions as to 
apportioning costs refer primarily to a case 
where the petition embraces several causes of 
action, or where several issues are joined 
thereon, or upon new mat ter in the answer, 
they may include a case where plaintiff recov
ers upon his demand, and defendant in whole 
or in par t upon his counter-claim: Arthur v. 
Funk, 22-238. 

Where plaintiff sued defendant for assault 

D i s c l a i m e r : A party who, having filed a 
disclaimer of interest and moved to be dis
missed, after such motion is denied contests 
plaintiff's r ight to recover, and is defeated, 
is liable for costs notwithstanding such dis
claimer: Wilcox v. Goldsmith, 44-573. 

I n a c t i o n b y m i n o r : In an action for an 
infant by his next friend, such " n e x t f r iend" 
is liable for costs: Vance v. Fall, 48-364. 

In an action by a minor in his own name 
a valid judgment for costs may be rendered 
against h i m : Albeev. Winterink, 55-184. 

I n a c t i o n a g a i n s t a d m i n i s t r a t o r : Where, 
in an action by the widow against the admin
istrator of her deceased husband's estate, the 
administrator did not defend, but counsel ap
pearing for the heirs defended in his name and 
plaintiff secured judgment , held, that the costs 
of the suit should not be taxed against the es
tate, but against the heirs in whose behalf the 
defense was conducted: Drummond v. Irish, 
52-41. 

I n p r o b a t e p r o c e e d i n g : Costs in a pro
ceeding to probate a will where the will is 
not admit ted to probate should not be taxed 
against proponents if the result is not due to 
undue influence exercised by them, but to 
want of testamentarv capacity: Meeker v. 
Meeker, 74-352. 

J u d g m e n t : Where a court has jurisdic
tion to render judgment it may also render a 
valid iudgment for costs: Sprott v. Reid, 3 G. 
Gr., 489. 

One who is served wi th notice of an action 
which does not state tha t no personal claim is 
made against him cannot, after default and 
judgment against him for costs, have such 
judgment corrected or inquired into by an in
junction. Having the power to render such 
judgment , the court's action can only be cor
rected by motion or on appeal : Davis v. Keilh, 
23-419. 

A provision in a judgment for the reoovery 
of costs by the successful party against his 
adversary is an adjudication with reference 
there to : Fairbairn v. Dana, 68-231. 

And the correctness of such determination 
cannot be urged by motion to re tax the costs: 
Ibid. 

and battery and slarrdei-, and defendant de
fended and also set up a counter-claim for 
slander, and the ju ry re turned a verdict of 
ten dollars for plaintiff for the assault and bat
tery and a like amount for defendant for 
slander, held, tha t the action of the court be
low in taxing certain unnecessary costs to one 
par ty and dividing the balance equally be
tween them was proper, it being impossible 
to assort the witnesses and apportion the 

4 1 4 4 . A p p o r t i o n m e n t . 2934. In actions where there are several plaint
iffs or several defendants, the costs shall be apportioned according to the 
several judgments rendered; and where there are several causes of action 
embraced in the same petition, or several issues, the plaintiff shall recover 
costs upon the issues determined m his favor, and the defendant shall recover 
costs upon the issues determined in his favor. [R., § 3451.] 
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costs on each issue t r ied: Ferguson v. Thorpe, 
54-422. 

Where plaintiff asked the reformation of a 
deed, but the relief granted was only a por
tion of that asked, held, tha t the claim was 
not indivisible and that an apportionment of 
the costs was proper: Slrayer v. Stone, 47-333. 

In an action before a justice upon four sep
arate items, plaintiff recovered judgment , but 
upon appeal he obtained a general verdict for 
a less amount ; held, tha t the case was a proper 
one for apportionment of costs, and tha t 
£§ 4841, 4842, as to costs in cases of appeal 
from justices, did not prevent such apportion
ment: Howder v. Overholser, 48-365. 

In an action for the recovery of certain ar
ticles of specific personal property, where 
plaintiff recovered as to certain articles and 
failed as to others, held, tha t an apportion
ment of costs was proper: Whitaker v. Sigler, 
44-419. 

So held, also, where plaintiff failed as to a 
par t of his demand, and had increased the 
costs by bringing his action in equity, when, 
as to a part of his claims, an action might 
have been brought at l a w : Hatch v. Judd, 
29-95. 

Where a number of witnesses were sum
moned by plaintiff, and in attendance, to 
testify touching an issue presented by the 
pleadings, and the defendant, just before the 
impaneling of a jury, withdrew his answer 
and thereby rendered the testimony of such 
witnesses unnecessary, held, tha t al though de
fendant was successful in the suit, it was 
proper to tax up a portion of the costs against 
h i m : Whitney v. Hackney, 20-460. 

Equitable apportionment of costs made in a 
particular case: Starr v. Case, 59-491. 

As to apportionment of costs of compensa
tion of a receiver, see French v. Gifford, 3 1 -
428. 

Where plaintiff's claim is indivisible and he 
recovers a portion of the amount claimed, the 
costs should be taxed to defendant. There is 
no ground in such case for apport ionment: 
Upson v. Fuller, 43-409. 

Where plaintiff recovers the whole of his 
claim, an apportionment of costs should not 
be made : Drummond v. Irish, 52-41. 

Nor should apportionment be made when 
recovery is had for fess than his claim, if the 
claim is indivisible: Hammond v. Sioux City 
& P. R. Co., 49-450. 

Failure of plaintiff to recover a portion of 
the amount claimed does not exempt tiie de
fendant Irom liability for any part of the costs 
unless there wa= a tender made and pleaded, 
or an offer to permit judgment to be entered 
for a sum equal to or greater than the amount 
of the judgment finally entered: Rand v. 
Wiley, 70-110. 

Where plaintiff obtains relief in part , the 
costs may properly be charged to defendant 
in the discretion of the cour t : Burton v. 
Mason, 26-392. 

4 1 4 5 . Col lect ion . 2935. All costs accrued at the instance of the success
ful party which cannot be collected of the other party, may be recovered on 
motion by the person entitled to them against the successful party. [R., 
§ 3452.] 

The judgment , so far as it covers costs, is costs, and the successful par ty has no interest 
for the use of the parties entitled to such in that part of the judgment except in so far 

Where final j udgmen t is rendered for» de
fendant upon a voluntary nonsuit or plea in 
abatement, there should not be an apportion
ment of costs : Hyde v. Cole. 1-106. 

Where plaintiff sued to redeem in equity 
from a t ax sale and deed, and offered to pay 
such amount as should be found due defend
ant, but did not tender any specific sum, the 
amount to be paid not being ascertainable in 
advance, held, t ha t it was not error to t a x 
one-half the costs to defendant : Elliott v. 
Parker, 72-746. 

Where certain costs in an action in equity 
would not have been necessary except for the 
laches of the par ty in failing to rescind as 
early as he might have done and before the 
making of improvements , held, tha t he could 
not complain of the apport ionment of costs, 
even though he was successful: McMurray v. 
Day, 70-671. 

D i s c r e t i o n a r y : An order apportioning the 
costs will not be interfered wi th on appeal 
where the record does not show the basis on 
whicli the order was made below: Brinck v. 
Neiweg, 29-444. 

The order as to costs is largely discretion
ary, and where no abuse of discretion is ap
parent the action of the court below will not 
be disturbed on appeal : Boone County v. Wil
son, 41-69. 

The question of costs rests very largely in 
the sound discretion of the trial court. Where 
a petition embraced several distinct charges, 
amount ing to $249, and plaintiff recovered 
only $5, held,, t ha t it was not error to assess 
one-third of the costs against h i m : Andrews 
v. Zimmerman, 42-708. 

The apport ionment of costs in certain cases 
is in the discretionary power of the trial court, 
and tha t discretion will not be interfered wi th 
on appeal unless an improper exercise thereof 
is shown: Bush v. Yeoman, 30-479. 

T h e p r e s u m p t i o n in regard to the action 
of the court as to apport ionment of costs is in 
favor of the correctness of such action, and 
the rul ing will not be disturbed on appeal 
unless all the facts and circumstances are 
before the court, and it is manifest tha t t he 
rul ing is w r o n g : Koestenbader v. Peiree, 4 1 -
204. 

When the record does not disclose the facts 
or circumstances a t tending the trial, the ac
tion of the lower court in refusing to t a x in 
defendant 's favor costs accrued in support of 
his cross-claim, only a small portion of which 
was established, will be presumed to have been 
based upon sufficient reasons: Arthur v. Funk, 
22-238. 

The mere fact t ha t a decree in favor of the 
defendants directed tha t they pay the costs 
in the first instance, to be afterward recov
ered by t hem of the plaintiffs, held not of it
self sufficient to wa r r an t a reversal, when the 
facts on which the court acted were not 
shown: Scott's Adm'rs v. Cole, 27-109, 
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as such costs have been paid by h im; there- does not contemplate the issuance of a fee hill 
fore a payment to him of the costs covered by against a part)- against whom no judgment 
the judgment will not release his judgment has been rendered: Ibid. 
debtor from the claims of parlies entitled to Officers and witnesses entitled to fees in a 
such costs: McConkey v. Chapman, 58-281. case cannot have process issued for the col-

The party against whom the judgment is lection of such fees. The judgment is subject 
rendered is primarily liable for all the costs to to the control of the party in whose favor it is 
the parties ert i t led thereto. They m i y Ksue rendered: Ex paiie Hampton, 2 C. fir., 137. 
their fee bill therefor, and failing in that they If fees are unreasonably delayed in their 
may, by motion, require the successful party collection the petsoa entitled thereto may 
to pay such of Uie costs as accrued at m's in- proceed againot the party liable: Ibid. 
stance, as provided in this section. The s tatute 

4 1 4 6 . W h a t i n c l u d e d in . 2936. The necessary fees paid by the success
ful party in procuring cop'es of deeds, bonds, wills, or other records filed as a 
part of the testimony, shall bo taxed in the bill of costs. |R., § 3453.] 

4 1 4 7 . S a m e . 2937. Postage paid by the officers of the court, or by the 
parties in sending process, depositions, and other papers being part of the ie> 
ord by mail, shall be taxed m the bill of costs. [R., $ 3454.] 

4148. Costs; allowed party who confesses matter which arose after 
a c t i o n . 2938. When a pleading contains a defense stating matter whicli 
arose after the commencement of the action, whether such matter of defense 
be alone or with other matter of defense which arose bctore the action, the 
party affected by such matter may confess the same, and thereupon shall be 
entitled to the costs of the cause as to the party pleading such matter up to 
the tune of such pleading. [R., § 3455.] 

414-9. On dismissal of action or death of party. 2930. When a 
plaintiff dismisses the action or any part thereof, or suilers it to abate by the 
death of the defendant or other cause, or where the suit abates by the death 
of the plaintiff, and his representatives fail to revive the same according to 
law, judgment for costs may be rendered against such plaintiff" or represent
ative, and, if against a representative, shall be paid as oiher claims against 
the estate. [ Li., § 345(5.] 

Plaintiff is liable not only for costs taxed at properly taxed in the case: Acio's v. Hancock, 
the tirue oi »uclr dismissal, but for all costs 4-568. 

4 1 5 0 . B e t w e e n c o - p a r t ics. 2940. The co-parties against whom judg
ment has been recovered, are entitled as between themselves to a taxation of 
the costs of witnesses whose testimony was obtained at the instance of one of 
the co parties, and inured exclusively to his benefit. [R., § 3157.] 

4151. When dismissed for want of jurisdiction. 2941. Where an 
action is dismissed from any court for want of jurisdiction, or because it has 
not been regularly transferred from an inferior to a superior court, the costs 
shall be adjudged agahist the party attempting to institute or bring- up the 
cause. [R., § 3458. j 

4 1 5 2 . C l e r k t o t a x . 2942. The clerk shall tax in favor of the party re
covering costs, the allowance of his witnesses, the fees of officers, the compen
sation of referees, the necessary expenses of taking depositions by commission 
or otherwise, and any lurther sum for any other matter which the court may 
have awarded as costs in the progress of the cause or may deem just to be 
taxed. [R., § 3459.] 

The court may lax in addition to compen- witness foes for witnesses who were properly 
sat ion for seivices specially mentioned a subpoenaed and at tended the trial, a l though 
further sum lor other matters wlicr deemed they gave no mater ial evidence. Tue fact tha t 
just. Thus, held, that the cost of writing down a witness does not give material evidence in a 
the testimony by a person appointed by the case is no reason why his fees should not be 
court for that purpose, on agreement of the taxed to the losing party, i t may be proper 
partie-, mighi.be taxed as costs: Kuhnlee v. ind w-cessary to summon witnesses whose 
Independent Di'i., 36-99. e\rdence afterwards becomes n, .mat ' r ia l and 

Bui f ins secKon afl'o'ds no warrant for rax- unnecessary: Manners v. McClelhi'id, 74-
ing up as cosls any lee for officers, except it is 318. 
allowed by l aw: Spioat v. Kelly. 37-44. As to taxing jury fees, see § 5088. 

The losing party may be taxed with costs of 
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4153. When cause of action assigned. 2943. In actions in which the 
cause of action shall, by assignment after the commencement of the action, 
or in any other manner, become the property of a person not a party to the 
action, such parfv shall be liable for the costs in the same manner as if he 
were a party. [R., § 3460.] 

4 1 5 4 . R e l a x a t i o n . 2944. Any person aggrieved by the taxation of a 
bill of costs, may, upon application, have the same retaxed by the court, or 
by a referee appointed by the court, in which the application or proceeding 
was had, and in such retaxation all errors shall be corrected; and if the party 
aggrieved shall have paid any unlawfui charge by reason of the first taxation, 
the clerk shall pay the costs of retaxation, and also to the party aggrieved 
the amount which he may have paid by reason of the allowing of such unlaw
ful charges. [R., § 3461-; C , '51, § 1813.] 

The rul ing on a motion to re tax costs be- the supreme court on appeal : Levi v. Karrick, 
cause certain costs taxed in the case were tin- 15-444. 
necessary cannot be reviewed where it is not The court may , in determining the mat te r 
affirmatively shown to what extent, if at all, of costs, consider affidavits and counter-affi-
unnecessary costs were t axed : Toohey v. Low- davits, or may require the affiants brought in 
ell, 68-661. and subjected to examinat ion and cross-oxam-

A motion to re tax costs cannot be made in ination : Packer v. Packer, 24-20. 
the lower court while the case is pending in 

4 1 5 5 . O n a p p e a l s t o s u p r e m e c o u r t . 2945. In cases of appeals from 
the district [or circuit] court, the clerk shall make a complete bill of costs 
showing the items which shall accompany the record, and a copy of the same 
shall be placed upon the execution docket of the court below. [R., § 3462.] 

4156. Costs i n s u p r e m e court . 294G. When the costs accrued in the 
supreme court and the court below are paid to the clerk of the supreme court, 
he shall pay so much of them as accrued in the court below to the clerk of 
said court and take his receipt for the same. [R.. § 3463.] 

4 1 5 7 . D u t y of Clerk b e l o w . 2947. On receiving such costs, the clerk 
of the court below shall charge himself with the money upon his execution 
docket, and pay it to the persons entitled to the same. [R., § 3464.] 

4 1 5 8 . I n t e r e s t . 2948. When the judgment is for the recovery of money, 
interest from the time of the verdict or report until judgment be finally en
tered, shall be computed by the clerk and added to the costs of the party en
titled thereto. [R., § 3466.] 

See notes to § 3253. 
A T T O R N E Y S ' F E E S . 

4 1 5 9 . L i m i t e d . 18 G. A., ch. 185, § 1. In any action upon a written con
tract for the payment of money, made after the taking effect of this act, m 
which it is an agreement to pay an attorney's or collection fee, no greater 
recovery for attorney's fee shall be had against the maker of such contract 
than is provided for in section two hereof, anything in said contract contained 
to the contrary notwithstanding. 

Contract for, valid: A stipulation in a What is bringing of action: Where a 
contract or note for the payment of an attor- note provided for taxat ion ol reasonable attor
ney's, fee in case action shall be brought neys' tees lor collection if an action should be 
thereon is valid: Kuhu v. Myers, 37-351: Shu- brought thereon, held, tha t a resort to legal 
gartv Patlee, 37-422. So in case of mor tgage : proceedings was contemplated as the occasion 
Williams v. Meeker, 29-292. for taxing such fee, and tha t filing the note as 

B o o s n o t a f lec t n e g o t i a b i l i t y : Such a a claim agamst the estate of the maker, and 
provision m a note does not destroy its negoti- pioving it as such claim, was sufficient to 
a l rhU : Sperry v. Horr,,32-18-1. w a n an t the allowance of the fee: Davidsonv. 

Tf t h o n o t e i s "usu r ious an attorney's fee Vorse, 52-384. 
, lov.ued tor therein cannot be recovered: L i q u i d a t e d d a m a g e s : Where the con-
Jjitll'r r. Gardner, 49-234. t rac t or note specifics the amount to be taxed 

3 u r e t y 3 iab le fo r : A surety on a note pro- as a t torneys ' fees , the amount thus specified 
\ idm ' for attorneys' fees is liable therefor: is not m the na ture of a penally, but is li'ini-

Fit st Nat. Bank v. Breese, 39-640. dated damages, for which recovery may be 
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had without proof of the reasonable value of 
the services: Melntirev. Cagley, 37-676. 

E v i d e n c e of v a l u e : Upon default in an 
action upon a note providing for the allowance 
of reasonable attorneys' fees it is error to allow 
an amount for such fees without evidence as 
to their va lue : First Nat. Bank v. France, 
50-235. 

A t t o r n e y ' s t e s t i m o n y : The testimony of 
plaintiff's attorney as to the value of his serv
ices in an action on a contract providing for 
the allowance of attorneys' fees will, in the 
absence of other evidence, bo taken as estab
lishing such value; and the court wdll not, for 
itself, judge of the value of such services: 
Sehlichl v. Stivers, 61-746. 

P l e a d i n g : Where the claim for attorneys' 
fees is in a separate count of the answer an 
answer to that count will not be regarded as 
put t ing in issue the averments of the other 
counts : Musser v. Crum, 48-52. 

Where the provision is for the allowance of 
a reasonable amount as attorney fees it is not 
necessary in the petition to aver wha t is a 
reasonable a m o u n t : Nelson v. Everett, 29-184. 

A c t u a l fee a l o n e t a x e d : Whether the 
note provides for a fixed sum or a reasonable 
fee no more can be taxed than the actual fee. 

I t is not by such agreement intended tha t the 
par ty shall, in any event, have any part of the 
fee t axed : White v. Lucas, 46-319. 

Collusive taxation of excessive fee: 
Where, apparently to reduce the balance 
which would remain after satisfaction of the 
mortgage, and be subject to a judgment lien, 
it was agreed between defendant and plaint
iff's attorney in a foreclosure suit tha t a larger 
amount than the attorney claimed should be 
taxed as attorney's fee, and the excess re
turned to defendant, held, tha t action by de
fendant to recover such excess from the mort
gagee purchasing under the foreclosure could 
not be maintained: Remley v. Johnson County 
Savings Bank, 52-575. 

P r o v i s i o n i n m o r t g a g e : Where the pro
vision authorizing the taxation of attorneys' 
fees is in the mortgage and not in the note se
cured, judgment for the fee should be against 
the mortgagor alone and not against parties 
who are liable on the note but are not parties 
to the mortgage: Floyd County v. Morrison, 
40-188. 

H o t u s u r i o u s : A stipulation for attorney's 
fee does not render a contract usur ious: Nel
son v. Everett, 29-184. 

4 1 6 0 . A m o u n t of. 18 G. A., ch. 185, § 2. When judgment is recovered 
on a written contract, made after the taking effect of this act, containing an 
agreement to pay an attorney's fee, there shall be an attorney's fee allowed 
by the court, and taxed as part of the costs, except as provided in sections 
three and four hereof; but in no case shall the amount allowed be greater 
than the following, to wit: For the first two hundred dollars, or fraction 
thereof, ten per cent, of the amount found due. For the excess of two hun
dred dollars, up to five hundred dollars, five per cent. For the excess of five 
hundred dollars, up to one thousand dollars, three per cent. For all in excess 
of one thousand dollars, one per cent,; provided, that the plaintiff shall be en
titled to recover not to exceed one-half of the above collection fee in case 
payment is made after commencement of suit and before return day, and in 
case of payment before judgment and after return day, the plaintiff may re
cover not to exceed three-fourths of the said amount and have judgment there
for; and no fee shall be allowed if suit has not been commenced or expense 
incurred. 

Taxed as costs; not assessed by jury: 
Attorneys ' fees provided for in a contract are 
to be treated as costs in the action and not 
as part of the amount in controversy: Spies-
berger v. Thomas, 59-606. 

The defendant is not entitled to have the 
amount thereof assessed by j u r y : Musser v. 
Crum, 48-52. 

But where the parties consent, or fail to ob
ject, to a submission of the matter to the jury, 
they cannot be heard afterward to say that 
the trial was not in the proper t r ibunal : Dent 
v. Smith, 53-262. 

The taxation of the fee is an independent 
mat ter , and may be made after the services in 

the case are concluded. Therefore, where a 
motion to t ax attorney's fee was not made 
unt i l after taking appeal, held, tha t such taxa
tion was improper at t ha t t ime, and should 
be postponed until the termination of the ap
peal : Mason v. Searles, 56-532. 

The amount of at torneys ' fees to be taxed 
may be determined after the trial and de
cision of the case; and where it appears that 
they have been thus taxed, it will be pre
sumed on appeal, in the absence of any show
ing on the subject, that there was evidence 
to support such taxation, and that the judg
ment was in accordance therewi th : Kelso v. 
Fitzgerald, 67-266. 

4 1 6 1 . F e e for a t t o r n e y o n l y ; affidavit. 18 G. A., ch. 185, § 3. Be
fore any allowance of attorney's fee shall be made by the court, the court 
shall be fully satisfied by affidavit of the attorney engaged in the cause, 
which affidavit shall be filed with the original papers, that there has been 
and is no agreement expressed or implied, between the attorney and his client, 
or between the attorney and any other person, except a practicing attorney en-
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gaged with him as attorney in the cause, for any division or sharing of the 
fee to be taxed; and no fee shall be taxed except in favor of a regular at
torney, and in compensation for services actually rendered in the cause. 

The attorney's affidavit required by statute, 
tha t there is no agreement to divide the fee, 
is not evidence to be introduced by the plaint
iff; it is ra ther a condition precedent to be 
performed by the attorney before the attor
ney's fee can be allowed in his favor: Spies-
berger v. Thomas, 59-606. 

Such affidavit should be filed wi th the orig
inal peti t ion: that is, at the same t ime tha t 
the original petition is filed: Wilkins v. Trout-
no- 66-557. 

The attorney's fee must be disallowed where 
the affidavit is not filed: Sweney v. Davidson, 
68-386. 

A requirement that an attorney shall file an 
affidavit tha t he has not directly or indirectly 

4 1 6 2 . O p p o r t u n i t y t o p a y . 18 G. A., ch. 185, § 4. Before any attor
ney's fee shall be allowed by the court, the court shall be fully satisfied tha t 
the defendant, if he be a resident of the county and the suit is not aided by 
an attachment, had information of the whereabouts of the contract, and had 
a reasonable opportunity to pay the same before suit was brought. But this 
provision shall not apply when the contract is by its terms payable at a par
ticular place, and the maker of the contract has not tendered the money due 
at the place named in the contract. 

received any compensation for his service 
from any source must be complied w i t h ; it is 
not sufficient t ha t his affidavit states tha t t he 
claim is jus t and t r u e : Ryee v. Mitchell County, 
65-447. 

The allowance of at torneys ' fees will not be 
held erroneous on the ground tha t no affidavit 
was filed in the lower court, where the ab
stract does not show on appeal whe ther the 
affidavit was filed or no t : Mills County Nat. 
Bank v. Perry, 72-15. 

These provisions as to filing affidavit, as 
well as the other provisions of this s ta tute , 
are not applicable to contracts made before i ts 
passage: Eikenberry v. Edwards, 71-82. 
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TITLE XVIII. 

OF ATTACHMENTS, EXECUTIONS, AND SUPPLEMENTARY PROCEEDINGS. 

CHAPTER 1. 

OF ATTACHMENTS AND G-AENISHMENT. 

4163. P r o p e r t y a t t a c h e d . 294:9. The plaintiff in a civil action may 
cause any property of the defendant which is not exempt from execution to 
be attached at the commencement or during the progress of the proceeding, 
by pursuing the course hereinafter prescribed. [R., § 3172; C , '51, § 1846.] 

In equitable actions: An attachment 
may issue in au equitable proceeding as well 
as in an action at l aw: Baldwin v. Buchanan, 
10-277; Ciouchv. Crouch, 9-269. 

In an equitable action by one partner against 
another to recover the amount due on partner
ship account, plaintiff may have an attach
ment , if there are proper grounds, although 
he may also be entitled to a receiver: Cmry 
v. Allen, 55-318. 

A g a i n s t o n e of s e v e r a l d e f e n d a n t s : In 
an action against several defendants, the 
plaintiff may have an at tachment against any 
as to whom there are proper grounds therefor, 
without regard to whether there are any 
grounds as to the others or not. (Overruling 
Gourrier v. Cleghorn, 3 G. Gr., 523; Ogilvie v. 
Washburn, 4 G. Gr.. 548): Chittenden v. Hobbs, 
9-417; Austin v. Burgeti, 10-302. 

Where there are several defendants, the 
property of a non-resident defendant may be 
attached, it being shown tha t the resident de
fendants are insolvent: Smith v. Coopers, 9-
376. 

A debtor who has made a fraudulent con
veyance is ru 0aided as a cestui que trust hav
ing an interest m the trust property which 
m a y b e attached in a civil action: Taylor v. 
Bra nseombe, 14-534. 

B y l a n d l o r d a g a i n s t p r o p e r t y of t e n 
a n t to enforce landlord's lien for rent, see 
S3193. 

4164. Separate petition. 2950. 
ment of the action, a separate petition 
ceedings relative to the attachment 
ordinary proceedings and only auxihar 

S e p a r a t e p e t i t i o n : Even when the at
tachment is asked a t the beginning of the 
action it is net improper to file a separate pe
tition setting forth the grounds of the attach
m e n t : Shapleigh v. Hoop, 6-524; but it is not 
necessary: Van Winkle v. Stevens, 9-264; 
Shaffer v. Sunchrall, 33-579. 

The at tachment and the suit are distinct, 
and any irregularity in the former will not 

When action deemed commenced: 
Under the statute allowing an at tachment 
" a t the commencement or dur ing the prog
ress of the proceeding," the action may be 
regarded as commenced as soon as the petition 
is filed, and before notice is placed in the hands 
of the sheriff, or served : Hagan v. Burch, 8-
309. 

Where it appears tha t the original notice 
and at tachment were issued at fhe same time, 
it will be considered that the suit was com
menced before the issuance of the a t tachment : 
Nuckols v. Mitchell, 4 G. Gr.. 133. 

So, where the filing of pet ' t ionand issuance 
of writ bear the same date, it will be pi com it c: 
tha t the writ was issued inter the rihng oi the 
pet'tion : Pit kins v. Bond. 4 G. Gr.. 2">o. 

Return of "no t found" unnecessary: 
In case of a t tachment against a non-resident 
it is not necessary tha t the re turn of " not 
f o u n d " be made before issuance of attach
men t : Elliott r. Stevens, 10-418. 

W h e r e b r o u g h t : Proceedings by attach
ment against a resident are, by § 37^5, re
quired to be brought in the county of the 
defendant's residence or the county in which 
the contract is to be performed, and if they 
are brought in another county the a t tachment 
will be invalid and should be dismissed, even 
if the case is, upon application of defendant, 
t ranslerred to the county of his residence; 
Wasson v. Millsap, 70-348. 

S e r v i c e b y p u b l i c a t i o n , see § 3823. 

If it be subsequent to the commence-
must be filed, and in all eases the pro-
are to bo deemed independent of the 
y thereto. [R., § 3173; C , '51, § 1847.] 

affect the la t ter : Elliot v. Mitchell, 3 G. Gr., 
237. 

A m o u n t d u e : If the amount due is stated 
in the body of the petition asking judgment , 
it need not be repeated rn that part asking the 
wri t. It is not essential tha t tiie portion ot 
the petition asking an a t tachment be separate 
and distinct from tha t in the main cause and 
contain all the essential averments : Shaffer v. 
Sundwall, 33-579. 
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4 1 6 5 . W h a t pe t i t ion m u s t s ta te . 2951. The petition which asks an 
attachment must in all cases be sworn to. I t must state: 

1. That the defendant is a foreign corporation, or acting as such; or, 
2. That he is a non-resident of the s ta te ; or, 
3. That he is about to remove his property out of the state without leaving 

sufficient remaining for the payment of his debts; or, 
4. That he has disposed of his property, in whole or in part, with intent to 

defraud his creditors; or, 
5. That the defendant is about to dispose of his property with intent to de

fraud his creditors; or, 
6. That he has absconded, so that the ordinary process cannot be served 

upon him; or, 
7. That he is about to remove permanently out of the county and has 

property therein not exempt from execution, and that he refuses to pay or 
secure the plaintiff; or, 

8. That he is about to remove permanently out of the state, and refuses to 
pay or secure the debt due the plaintiff; or, 

9. That he is about to remove his property, or a part thereof, out of the 
county with intent to defraud his creditors; or, 

10. That he is about to convert his property, or a part thereof, into money 
for the purpose of placing it beyond the reach of his creditors; or, 

11. That he has property or rights in action which he conceals; or, 
12. That the debt is due for property obtained under false pretenses. [R., 

§ 3174.; C , '51, § 1848; 13 G. A., ch. 161, § 1.] 

I. IN GENERAL. 

Verification: The verification of the peti
tion may be by a person other than the plaint
iff without any peculiar means of knowledge 
as to the facts being shown: Pitkins v. Boyd, 
4 G. Gr., 255. 

But it is desirable that the means of knowl
edge of such party be shown: Bates v. Robin
son, 8-318. 

Affidavit by plaintiff's attorney, stating a 
knowledge on his part of the facts, held suffi
cient: Chittenden v. Hobbs, 9-417. 

If the petition is actually sworn to, the 
fact that the jurat is not signed by the officer 
administering the oath will not invalidate 
subsequent proceedings: Coo7i; v. Jenkins, 30-
452. 

At t achment m u s t be asked for in the 
petition: Dawson v. Jewett, 4 G. Gr., 157; 
Queen v. Griffith, 4 G. Gr., 113. 

Amendments to pet i t ion are allowable 
which do not interpose any new cause of action 
and will not affect the attachment: McCarn 
v. Rivers, 7-404. 

But that an amended petition shall support 
an attachment already issued, the petitron as 
amended must state the cause to have existed 
at the date of the attachment: Wadsworth v. 
Cheeny, 10-257; Crouch v. Crouch, 9-269; 
Bundy v. McKee, 29-253. 

If the amendment changes the cause of ac
tion, and under the petition as amended no 
cause of attachment appears to have existed 
at the time of the issuance of the attachment, 
it will be deemed to have been wrongfully 
sued out: Young v. Broadbent, 23-539. 

Amendments to the petitiorr setting up no 
new ground of attachment, but merely mak
ing the original more specific, and to the bond 
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as to the amount of the penalty, should be al
lowed: Gourley v. Carmody, 23-212. 

Verification of a m e n d m e n t : Where the 
amendment does not change the ground of the 
attachment nor introduce a new cause of 
action, nor claim a greater amount, but is 
merely a new statement of the same cause, it 
need not be verified: Hamill v. Phenicie, 9-
525. 

Defective affidavit of verification to the 
petition nray be cured by amendment: Bunn 
v. Pritchard, 6-56; Langworthy v. Waters, 
11-432; Shaffer v. Sundwall, 33-579; Lowen-
stein v. Monroe, 52-281. And see § 326. 

Effect of a m e n d m e n t : A party is not to 
be prejudiced by any defects which are cor
rected by amendment: Waasworthv. Cheeney, 
13-576. 

And the attachment should not be dissolved 
for such a defect after its correction: Gourley 
v. Carmody, 23-212. 

Where, after the filing of a motion to quash 
for a defect in the affidavit, such defect is 
cured by amendment, tire niotion should not 
be sustained: Stout v. Folger, 34-71. 

So, where the action of the lower court in 
overruling a motion to quash the attachment 
for a defect in the affidavit was reversed on 
appeal and the cause remanded, and there
upon the defect was cured by amendment, 
held, that the proceedings under the attach
ment were thereby rendered valid: Stadler v. 
Parmlee, 14-175. 

Leave to a m e n d : Where it does not ap
pear that plaintiff asked for leave to amend, 
to cure a defect raised by motion to dissolve 
the attachment, it is not necessary that it ap
pear from the record that leave to amend was 
given: Pittman v. Seareey, 8-352. 

As to amendment in general, see § 4246. 
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II. STATEMENT OF GROUNDS. 

Fol lowing s t a tu t e : In alleging the cause 
of attachment the petition need not follow the 
exact language of the statute. It is sufficient 
if there is a substantial compliance wrth its 
provisions, the requisite facts being clearly 
stated: Drake v. Hager, 10-556; Crew v. Ma-
Clung, 4 G. Gr., 153. 

Al te rna t ive : Two or more causes for at
tachment may be stated, but they cannot be 
stated in the alternative: Stacy v. Stiehton, 
9-399. And see .S, 4246. 

Non-res idence: The allegation that de
fendant is " not now an inhabitant of this 
state" is equivalent to saying that he is a 
" non-resident of the state:" Wiltse v. Stearns, 
13-282. 

Removing p rope r ty ou t of s ta te : To 
justify an attachment on the ground that de
fendant is about to remove his property out of 
the state, etc., the contemplated removal must 
be of a permanent character, and not merely 
temporary : Warder v. Thrilkeld, 52-134. 

Whore attachment is asked on that ground, 
an intention to defraud creditors need not be 
averred: Branch of State Bank v. White, 12-
141; Sherrill v. Fay, 14-292. 

Actual fraud need not exist in such cases. 
(Overruling Lockard v. Eaton, 3 G. Gr. 543; 
Bowen v. Gilkison, 7-503; Pittman v. Searcey, 
8-352, all decided under the Code of 1851): 
Mingus v. McLeocl, 25-452. 

Disposal of p rope r ty w i t h in ten t to de
fraud creditors is not shown by allegation of 
disposal " with intent to delay and hinder 
creditors and prevent and defeat them from 
the collection of their claims." An intention 
to defraud must be alleged to bring the case 
within that ground: Torbert v. Tracy, 12-20. 

Evidence of in t en t to defraud: Where 
the ground is that defendant is about to dis
pose of his property with intent to defraud his 
creditors, the allegation should be predicated 
upon some indication by word or act warrant
ing a reasonable belief that defendant is about 
to defraud his creditors: Lewis v. Kennedy. 3 
G. Gr , 57. 

Contemplated removal of p r o p e r t y 
from state rs not ground for attachment unless 
it also appears that sufficient is not left to pay 
debts: State v. Morris, 50-203. 

Absconding: That defendant is absenting 
himself from the state does not alone consti
tute an absconding: Ibid. 

4166 . I s sued on Sunday. 2952. Where the petition states, in addition 
to the other facts required, that the plaintiff will lose his claim unless the at
tachment issues and is served on Sunday, it mav be issued and served on that 
day. [10 G. A., ch. 14.] 

4167 . On c o n t r a c t ; a m o u n t due. 2953. If the plaintiff's demand is 
founded on contract, the petition must state that something is due, and, as 
nearly as practicable, the amount, which must be more than five dollars 
in order to authorize an attachment. [R., § 3175; C, '51, § 1849.] 

The fact that defendant appears to the ac
tion does not disprove the allegation that he 
has absconded: Phillips v. Orr, 11-283. 

Contemplated removal of person: To 
make a contemplated removal and refusal to 
pay or secure the debt a ground for attach
ment, it must appear that defendant was not 
willing either to pav or secure: Drummond v. 
Stewart, 8-341. 

Inconsis tent g rounds : The allegation, in 
stating one ground, that defendant has prop
erty not exempt from execution and refuses to 
pay or secure, and in stating another, that he 
has disposed of all his property with intent to 
defraud creditors, are not necessarily incon
sistent and contradictory: Holloway v. Herry-
ford, 9-353. 

Sufficiency of g rounds no t raised b y 
d e m u r r e r : The averments of the grounds of 
attachment are not a part of the petition in 
the sense that they can be demurred to. If 
they are insufficient, a motion to dissolve the 
attachment is the proper remedy; if incon
sistent grounds are alleged, the plaintiff may, 
on niotion, be required to elect between them: 
Holloway v. Herryford, 9-353; Hunt v. Col
lins, 4-56. 

T r u t h ot g rounds of a t t achment no t 
in issue: No issue can be joined in the prin
cipal suit on the averment of facts constitut
ing the ground for the attachment. The party 
injured by the wrongful suing out of the writ 
has no other remedy than by an action on the 
bond, unless in cases where an action of tres
pass would lie: Veiths v. Hagge, 8-163, 192; 
Churchill v. Fulliam, 8-45: Saekelt v. Part
ridge, 4-416; Sample v. Griffith, 5-376; Berru 
v. Gravel, 11-135; McLaren v. Hall, 26-297. 
And see §4242. 

Therefore an answer raising such an issue 
may be stricken from the files on motion: 
Burrows v. Lehndorff, 8-96. 

Much less can such an issue be made by an 
entire stranger to the suit: Whipple v. Cass, 
8-126. 

T r u t h of g r o u n d s cannot be ra ised b y 
motion to dissolve: A motion to dissolve 
the attachment, based upon affidavits that the 
cause for attachment, as stated in the petition, 
is not true, cannot be sustained. No issue 
can be joined as to the facts stated as cause 
for the attachment. The only remedy is on 
the bond: Sturman v. Stone, 31-115. 

A m o u n t d u e : A writ of attachment should 
be quashed when the petition therefor founded 
on contract does not state that something is 
due, and as nearly as practicable the amount 
due: Blakley v. Bird, 12-601; Kelley v. Don
nelly, 29-70. 

It is the petition, and not the affidavit at
tached to it, which is to state the amount 
claimed to be due: Chittenden v. Hobbs, 9-
417. 

It is not necessary that the portion of the 
petition asking the attachment state the 
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amount due when that amount is stated in 
the portion of the petition asking judgment: 
Shaffer v. Sundwall, 33-579. 

But where the petition stating the cause of 
action on contract is not under oath, the 
sworn petition asking an attachment must 
state the amount due: Blakley v. Bird, 12-
601. 

False statement as to amount due: 
That the amount sworn to as due is uncon
scionable and unreasonable is no ground for 
dissolving an attachment, although it may 

render plaintiff liable on his attachment bond: 
Lord v. Gaddis, 6-57. 

I n act ions for t o r t : When the plaintiff's 
claim is not founded on contract he is not re
quired to state in his petition the amount due: 
Sherrill v. Fay, 14-292. And see § 4169. 

Nor is it required in such actions, as it is in 
actions on conti act, that the amount sued for 
must exceed five dollars to authorize an at
tachment : Welter v. Hawes, 49-45. 

In justice's court the amount must exceed 
five dollars: See § 4855. 

4 1 6 8 . A m o u n t of p r o p e r t y a t t a c h e d . 2954. The amount thus sworn 
to is intended as a guide to the sheriff, who must, as nearly as the circum
stances of the case will permit, levy upon property fifty per cent, greater in 
value than that amount. [R., § 3176; C , ' 5 1 , § 1850.] 

4169. A l l o w a n c e of a m o u n t . 2955. If the demand is not founded on 
contract, the original petition must be presented to some judge of the supreme, 
district [or circuit] court, who shall make an allowance thereon of the amount 
in value of the property that may be attached. The provisions of this sec
tion apply only to cases in the district [and circuit] court. [R., § 3177; C , '51, 
§1851; 13 G. A., ch. 161, §2. ] 

Mot necessary in actions on contract: 
Where plaintiff's right of action arises out of 
contract, no allowance of the amount for 
which attachment may issue is necessary, al
though the case is one in which, under the 
common-law rules of pleading, an action in 
tort might have been brought: McGinn v. But
ler, 31-160. 

Unliquidated damages; penal bond: 
If the action is on contract and not in tort, no 
allowance is necessary even though the dam
ages are unliquidated. The distinction in
tended by the statute is that between actions 
arising ex contractu and those arising ex de
licto. Therefore, no allowance is necessary 
in an action on a penal bond: Lord v. Gaddis, 
6-57. 

Action on j u d g m e n t : Where a judgment 
has been recovered for a tort, the cause of ac
tion on such judgment is no longer ex delicto, 
but is ex contractu, and the amount due being 
properly stated, no allowance is required: 
Johnson v. Butler, 2-535. 

Action to recover penalty: No allow
ance is required in an action to recover a 
liquidated sum as a forfeiture provided by a 
penal statute or ordinance, the remedy being 
by action of debt: Decorah v. Duuston, 34-
360. 

Action for false representations: An 
action for damages [for false representations 
as to the soundness of sheep sold, held to be 
an action founded on contract, so that no 
allowance was required: Swan v. Smith, 26-87. 

In actions for tort: An attachment under 
any circuinstances in actions for tort is not 
allowed m many of the states; and never, un
less under some restrictions other than those 
provided in actions on contract; and hence, 
under our Code, an allowance is required of 
the amount of property to'be attached wdtich 
is not required m actions on contract: Raver 
v. Webster, 3-502. 

FOE DEBTS 

4 1 7 0 . W h a t p e t i t i o n m u s t s t a t e . 2956; 21 G. A., ch. 29. The prop
erty of a debtor may be attached previous to the time when the debt becomes 

Conversion: Actions for tortious conver
sion of property still in possession of defend
ant cannot be considered as on contract, and 
an allowance is necessary: Moses v. Arnold, 
43-187. 

Misrepresentation in sale of land: In 
an action for damages sustained by reason of 
misrepresentations as to the quality of land 
sold, not being founded upon a written con
tract, and the damages being unliquidated, 
there must be an allowance: Gates v. Rey
nolds, 13-1. (This case is not consistent with 
the latter one of Swan v. Smith, 26-87, supra. 
The statute does not, and did not when the 
above case was decided, require the action to 
be on written contract to render an allowance 
unnecessary.) 

Allowance relating back; amendment: 
Where a writ of attachment, m an action not 
founded on contract, issues and is levied, with
out an allowance being made as required by 
statute, and a motion is made to quash the 
writ on that ground, the court may then make 
an allowance, to relate back, as between the 
parties, to the issuance of the writ, and fix 
the additional amount of property which may 
be levied on: Magoon v. Gillett, 54-54. 

Allowance to be by judge: The allow
ance is to be made by a judge acting in his 
individual capacity and need not be attested 
by the seal of his court: Sherrill v. Fay, 14-
292. 

But it would seem that an allowance by the 
judge of the court m which the action is pend
ing, while sitting as the court and not as a 
judge individually, would be sufficient: Ma
goon v. Gillett, 54-54. 

Subsequen t allowance: Upon a motion 
to discharge attached jjroperty on the ground 
that there has been no allowance when re
quired, the court may make an order as to 
how much property shall be held: Ibid. 

NOT DUE. 
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due, when nothing but time is wanting to fix an absolute indebtedness, and 
when the petition, in addition to that fact, states: 

1. That the defendant is about to dispose of his property with intent to de
fraud his creditors; or 

2. That he is about to remove or has removed from the state and refuses to 
make any arrangements for securing the payment of the debt when it falls 
due, and which removal or contemplated removal was not known to the 
plaintiff at the time the debt was contracted; or, 

3. That the defendant has disposed of his property in whole or in part with 
intent to defraud his creditors; or, 

4. That the debt was incurred for property obtained under false pretenses. 
PEL, §3178; C , ' 5 1 , § 1852.] 

A surety upon indebtedness not yet due, rnents for securing the indebtedness: Dan-
said which he has not paid, cannot have an forth v. Carter, 1-546. 
a t t achment against the principal, under the In an action under these provisions in re-
provisions for a t tachment in case of unma- gard to unmatured indebtedness, the defense 
tured indebtedness: Dennison v. Soper, 33- that the debt is not due cannot be set u p : 
183. Churchill v. Fulliam, 8-45. 

To bring a case wdthin these provisions, a Where suit was brought for a debt as due, 
disposition or removal of the property must be and at tachment procured, and defendant de-
with intent to defraud: Pride v. Wormwood, nied t he indebtedness on the ground that it 
27-257. was not mature , and asked damages for 

That defendant is about to dispose of his wrongful suing out of the at tachment , held, 
property with intent to defraud his creditors tha t it was proper to give him judgment for 
will bring a case within these provisions, with- such damages, without giving plaintiff judg-
out alleging a refusal to make any arrange- ment for the amount of the c la im: Wetherell 

v. Sprigley, 43-41. 

4 1 7 1 . W h e n t o p l e a d . 2957. If the debt or demand on which the at
tachment suit is brought is not due at the time of the service of the attach
ment, the defendant is not required to file any pleadings until the maturity of 
such debt or demand; but he may, in his discretion, do so and go to trial as 
early as the cause is reached. [R., § 3179.] 

4 1 7 2 . J u d g m e n t . 2958. And no final judgment shall be rendered upon 
such attachment unless the party consents as in the last section, until the debt 
or demand upon which it is based becomes due. But property of perishable 
nature may be sold as in other attachment cases. [R., § 3180.] 

BOND. 

4 1 7 3 . M u s t b e g i v e n ; a m o u n t . 2959. In all cases, before an attach
ment can be issued, the plaintiff must file with the clerk a bond for the use of 
The defendant, with sureties to be approved by such clerk, in a penalty at least 
double the value of the property sought to be attached, and in no case less 
than two hundred and fifty dollars in a court of record, nor less than fifty 
dollars if in a justice's court, conditioned that the plaintiff will pay all dam
ages which the defendant may sustain bv reason of the wrongful suing out of 
the attachment. [R., § 3181; C , '51, § I853.J 

[The word " i t " is erroneously substituted in the printed Code for " an a t t a c h m e n t " in the 
first line of this section.] 

T h e a m o u n t of the bond is to be double the S i g n a t u r e of p l a i n t i f f is not essential : 
value of the property which the sheiiff may Pitkins v. Boyd, 4 G. Gr., 255. 
a t tach, or throe times the amount sworn to by P a r t n e r s h i p n a m e : A bond signed by 
plaintiff. It is not sufficient tha t it be double both principal and sureties in their partnership 
the amount sworn to, or double the value of name is not prima facie insufficient: Dan-
the property which is actually a t tached: forth v. Carter, 1-516; Churchill v. Fulliam, 
Churchill v. Fulliam, 8-45; Hamit'l v. Phenieie, 8-45. 
9-525; Van Winnie v. Stevens, 9-264; Horrible Where an a t tachment was sued out against 
v, Owen, 20-50. a member of a firm for a partnership indebt-

S u r e t y : One surety is sufficient if his pectin- edness, held, tha t a bond executed to the firm 
iary responsibility satisfies the requirements was not sufficient: Courrier v. Cleghorn, 3 G. 
of t he l a w : Elliott v. Stevens, 10-418. Gr,, 523. 
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Where the bond runs to a firm and the writ 
issues against firm property, it will not cover 
damages for wrongful attachment of the indi
vidual property of a member of the firm, al
though such partner is joined as defendant in 
the action: Mason v. Rice, 66-174. 

Giving an appeal bond does not release 
fronr liability on the attachment bond: McCall 
v. Bradley, 3 G. Gr., 200. 

Independen t ly of s t a tu t e : An action 
might be maintained independently of the 
statute against a party who, maliciously and 
without probable cause, should sue out a writ 
of attachment; but in the absence of proof of 
malice and want of probable cause, the only 
remedy is on the bond: Tallant v. Burlington 
Gas Light Co., 36-262. 

Where a writ of attachment is sued out ma
liciously and wdthout probable cause, and 
damage ensues, the defendant has a remedy 
on common-law principles, aside from the 
remedy on the attachment bond: Preston v. 
Cooper, 1 Dillon, 589. 

The only remedy of the attachment defend
ant, it seems, is upon the bond, or by an action 
for malicious attachment, in which latter case 
it is not sufficient to allege that the writ was 
wrongfully procured, but there must be alle
gations of malice and want of probable cause: 
Ibid. 

Where by statute no bond in attachment is 
required and none given, the defendant, in 
the absence of legislation giving the right, 
cannot maintain an action against the plaintiff 
in attachment, by showrng merely that the 
writ was wrongfully sued out, because there 
was no debt due from him, but ho must show 
malice, want of probable cause, and damage, 
as required by the principles of the common 
law in actions for malicious prosecution: Ibid. 

Action should be on bond : An action 
for wrongfully suing out an attachment should 
be brought on the bond: Abbott v. Whipple. 
4G. Gr.,320. 

That the truth of the facts alleged as ground 
for attachment can only be questioned in 
action on bond, see § 4242. 

Motion t o dissolve the attachment for in
sufficiency of the bond may be made whea» 
the amount is not as large as required by stat
ute : Hamble v. Owen, 20-70. 

And this remedy, and not demurrer, is avail
able for failure to give bond: Brace v. Grady, 
36-352. 

As to amending defective or insufficient 
bond, see, also, gg 4246 and 326. 

"Want of actual ground or reasonable 
belief: The question in an action on the bond, 
for improperly suing out the writ, is not alone 
whether the facts alleged as grounds for at
tachment were actually true, but whether 
plaintiff, exercising that degree of caution that 
a reasonably prudent man should have exer
cised, had good cause to believe that they 
were true: Winchester v. Cox, 4 G. Gr., 121; 
Mahnke v. Damon, 3-107; Burton v. Knapp, 
14-196; Nordhaus v. Peterson, 54-68. 

Defendant may show, as a defense, either 
that he had good cause to believe the ground 
stated to be true, or that it was true in fact, 
irrespective of his grounds of belief: Vorse v. 
Phillips, 37-428. 

To constitute reasonable ground of belief 
that the facts alleged for securing an attach
ment are true, it is not necessary that the 
facts bo such as to lead a reasonably prudent 
man to act rn matters of the highest moment 
to Himself. Reasonable grounds of belief of 
their truth is sufficient: Carey v. Gunnison, 
51-202. 

A verdict allowing a recovery on the bond 
necessarily implies a finding that the plaintiff 
in attachment had not reasonable grounds to 
believe his allegations true, as well as that 
they were not true: Nockles v. Eggspieler, 53-
730. 

P lead ing b reach : In an action on the 
bond the conditions of such bond must be set 
out, and facts alleged constituting their breach: 
Ryder v. Thomas, 32-56. 

As, for instance, the non-payment of dam
ages which the party injured claims to have 
suffered: Horner v, Harrison, 37-378. 

A failure to make such averment may be 

4174. A d d i t i o n a l s e c u r i t y . 2960. The defendant may, at any time be
fore judgment, move the court or judge for additional security on the part of 
the plaintiff, and if, on such motion, the court or judge is satisfied that the 
surety in the plaintiff's bond has removed from this state, or is not sufficient, 
the attachment may be vacated and restitution directed of any property taken 
under it, unless, in a reasonable time to be fixed by the court or judge, security 
is given by the plaintiff. [R., § 3182.] 

This section relates to a case where addi- the removal of the surety, or the like: Hamble 
tional security becomes necessary because of v. Owen, 20-70. 

4175. A c t i o n on . 2961. In an action on such bond, the plaintiff therein 
may recover if he shows that the attachment was wrongfully sued out, and 
that there was no reasonable cause to believe the ground upon which the same 
was issued to be true, the actual damages sustained and reasonable attorney's 
fees to be fixed by the court; and if it be shown such attachment was sued 
out maliciously, he may recover exemplary damages, nor need he wait until 
the principal suit is determined before suing on the bond. [R., § 3183; C , '51, 
§ 1854.] 

[The word " fixed," in the fifth line, is erroneously printed "filed" in the Code.] 
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raised for the first t ime on motion in arrest of 
judgment , at least where no evidence of dam
age is offered: Heneke v. Johnson, 62-555. 

A n allegation that " t h e at tachment was 
•wrongfully sued out with wilful wrongful
ness," held a sufficient allegation of want of 
reasonable belief of the t ru th of the grounds 
set out on the part of the plaintiff in the at
t a chmen t : Abbott v. Whipple, 4 G. Gr., 320. 

A c t i o n a c c r u e s w h e n : The breach of the 
bond consists in the wrongful suing out of the 
wri t , and whatever damages have resulted to 
defendant are to bo deemed a claim held by 
h im at the commencement of the suit and 
filing of the bond, when they are concurrent 
ac t s ; but otherwise if the at tachment is sued 
out subsequently to the commencement of the 
act ion: Reed v. Chubb, 9-178. 

The right of action on the bond accrues as 
soon as the defendant in the at tachment is dis
turbed in the possession of the property levied 
on by vir tue of the writ, if it is wrongfully 
issued, and he need not wait until the termina
tion of the principal suit to sue on the bond: 
Campbell v. Chamberlain, 10-337. 

B y w a y of c o u n t e r - c l a i m : Therefore 
(without the statutory provision to that effect 
now found in § 4242, which see), held that , 
where the a t tachment was sued out at the 
commencement of the action, a claim on the 
bond for damages for the wrongful suing out 
of the a t tachment might be interposed as a 
set-oif or counter-claim: Reed v. Chubb, 9-178; 
Stadler v. Parmlee, 10-23. 

The decision of the court on this point in 
the foregoing cases would be subject to very 
grave doubts did not the statute now expressly 
authorize suit on the bond by way of counter
c la im: Branch of State Bank v. Morris, 13-
136. 

Assignment of claim on bond: Where 
the debtor, after the suing out of the attach
ment , makes a general assignment, the as
signee may intervene in the a t tachment pro
ceeding in which the debtor has set up the 
claim for damages on the bond as a counter
c la im: Dunham v. Greenbaum, 56-303. 

Where defendant had, previous to the at
tachment , made an assignment of his prop
erty, held, tha t the r ight of action on the at
tachment bond inured to the assignee, and 
tha t a subsequent assignment thereof by the 
lat ter to the defendant would not enable de
fendant to set it up as a counter-claim in the 
action against h i m : Rumsey v. Robinson, 58-
225. 

H o i n d e b t e d n e s s : If there was no indebt
edness from defendant to plaintiff in the at
tachment suit, tha t fact alone would probably 
be conclusive evidence that the a t tachment 
was wrongfully sued ou t : Nordhaus v. Peter
son, 54-68. 

The plaintiff's belief in such case with refer
ence to the truthfulness of the grounds of at
tachment would not prevent such liability: 
Porter v. Wilson, 4 G. Gr,, 314. 

D i s m i s s a l of a t t a c h m e n t s u i t by plaint
iff therein and release of attached property 
does not, of itself, show tha t the a t tachment 
was wrongfully sued o u t : Noakles v. Egg-
spieler, 47-400. 

A m e n d m e n t : Where the petition stating 
the indebtedness in an a t tachment suit was 
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amended after the suit was brought, so as to 
set up another cause of action, held that , as 
the second cause of action, as stated, arose 
after the bringing of suit, and was also incon
sistent with the first, the filing of the amend
ment must be deemed an abandonment of the 
first cause of action and an admission that it 
did not exist when the at tachment was sued 
ou t : Young v. Broadbent, 23-531). 

Recovery of less than five dollars does 
not, in actions of tort, show that the at tach
ment was wrongfully sued out. (See § 4167, 
distinguishing; Gaddis v. Lord, 10-141) \ Welter 
v. Hawes. 49-45. 

T h e j u d g m e n t in the at tachment suit may 
be introduced in evidence in an action on the 
bond, and is conclusive as to the indebtedness 
between the parties, but not as to the plaint
iff's belief in regard to the t ru th of the matters 
stated in his pet i t ion: Gaddis v. Lord, 10-141; 
Raver v. Webster, 3-502. 

Proof of cause of action not conclusive: 
The at tachment may be wrongful, or even 
wilfully wrongful, although the cause of ac
tion is a just o n e : Drummond v. Stewart, 8-
341. 

T h e b u r d e n o f p r o o f is upon the par ty 
claiming that the a t tachment was wrongfully 
sued out, to establish that fact: Burrows v. 
Lehndorff, 8-96; Veiths v. Hagge, 8-163, 191. 

The party seeking to recover for the wrong
ful suing out of the writ has the burden of 
showing, not only tha t the grounds stated 
therefor were not true, but also that the par ty 
suing out the writ did not have reasonable 
ground to believe tha t they were t r u e : Dent 
v. Smith, 53-262. 

Although plaintiff in the a t tachment suit in 
which defendant sues on the bond, by way of 
counter-claim, may have the burden of proof 
as to the alleged liability of defendant on the 
cause of action, yet if no evidence to tha t ef
fect is offered the defendant has the opening 
and closing on the question of plaintiff's lia
bility on the bond: Whitney v. Brownewell, 
71-251. 

I n t e n t of d e b t o r : Testimony as to the in
tent of defendant is immaterial with reference 
to whether plaintiff had reason to believe tha t 
defendant was about to dispose of his property 
with intent to defraud his creditors: Selz v. 
Belden, 48-451; Charles City Plow, etc., Co. 
v. Jones, 71-234. 

The opinion of a witness as to the debtor's 
intention in disposing of property is not ad
missible: Carey v. Gunnison, 51-202. 

R e f u s a l t o s e c u r e o r p a y , while no 
ground for suing out an at tachment , is ad
missible in evidence on the question whether 
the a t tachment was wrongfully sued o u t : 
Myers v. Wright, 44-38. 

So. also, refusal of defendant to secure or 
pay indebtedness to others, such fact being 
known to plaintiff before suing out the at tach
ment , may be shown: Dent t>. Smith, 53--<i62. 

D e f e n d a n t ' s i n d e b t e d n e s s at the t ime 
of a t tachment m a y be material as bearing on 
the question whether plaintiff was actuated 
by malice in suing out the a t tachment : Milch-
ell v. Hareourt, 62-349. 

D e e d s of c o n v e y a n c e b y d e f e n d a n t of 
his property, made subsequent to the issuance 
of the a t tachment , are not admissible on the 
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question as to whether he was about to dis
pose of his property at the time of attachment 
with intent to defraud his creditors: Dynes v. 
Robinson, 11-137. 

The w r i t and r e t u r n thereon are admis
sible as evidence in an action on the bond: 
Drummond v. Steivart, 8-341. 

Sta tements of a t tach ing plaintiff at 
the time of suing out the attachment are not 
admissible in evidence for the purpose of 
showing want of malice: Shuck v. Vander-
venter, 4 G. Gr., 264. 

Such statements made after the commence
ment of suit, and not connected with its com
mencement, are not receivable to show malice: 
Burton v. Knapp, 14-196. 

Evidence that plaintiff, on the day on which 
attachment was levied, said, concerning the 
levy, that defendant therein " had had his 
time, and now he [plaintiff] would have his," 
held admissible to show the wrongful suing 
out: White v. Beck, 64-122 

Advice oZ counsel will go to rebut the 
idea of malice, but it must be proved that the 
party submitted his cause to the attorney, and 
was by him advised that he had aright to sue 
out an attachment. Proof of such advice 
may defeat the recovery of exemplary, but 
not of actual, damages: Raver v. Webster, 3-
502. 

It must appear that a full and fair state
ment of the facts was made to the attorney: 
Boner v. Knight, 63-365. 

The fact that the attorney consulted was a 
stockholder and officer in the corporation suing 
out the attachment, or was not in practice, will 
not preclude the corporation from showing 
such legal advice. In such cases the question 
is whether plaintiff acted in good faith on the 
advice ot counsef, and that is for the jury: 
Charles City Plow, etc., Co. v. Jones, 71-234. 

The conversation with the attorney may be 
shown by plaintiff for the purpose of showing 
that the advice was given on a full and fair 
statement ot the facts of the case: Ibid. 

Damages; expenses of defending: In 
an action on the bond, either original or by 
way of counter-claim, the party, if entitled to 
recover at all, may recover all expenses in
curred in making defense to the attachment 
proceeding : Vorse v. Phillips, 37-428. 

At to rneys ' fees: In the absence of any 
express statutory provision, the party suing 
•on an attachment bond cannot recover, as a 
part of the costs or expenses covered by the 
bond, the fees of his attorney in prosecuting 
such suit: Ibid. 

Nor even his attorneys' fees on defending 
against the principal suit: Plumb v. Wood-
mansee, 34-116. 

The allowance of attorneys' fees for the 
services of attorneys in defending the entire 
case will not be erroneous where the whole 
defense made tended to show the wrongful
ness of the attachment: Whitney v. Browne-
well, 71-251. 

At to rneys ' fees; how assessed: Under 
this section the jury have nothing to do with 
fixing the amount of such fee. The better 
practice would be not to introduce any evi
dence as to the fee during the trial, but if, 
in answer to a special interrogatory, the jury 
find that the attachment was wrongfully sued 

out, then evidence as to the amount of the fee 
should be introduced to the court and a find
ing made, and the amount so fixed should 
then be added to or deducted from the amount 
found by the jury, as the case may require: 
Selz v. Belden, 48-451. 

Attorneys' fees constitute a part of the costs, 
and the legislature may authorize the court to 
fix the amount, without submitting the ques
tion to the jury: Welter v. Hawes, 49-45. 

A verdict for actual damages, in an action 
on the bond, and a special finding that the at
tachment was wrongfully sued out, are suffi
cient to warrant the allowance of an attor
ney's fee. That there was no reasonable cause 
to believe the ground upon which the attach
ment was issued to be true is implied in such 
verdict and special finding: Noekles v. Egg-
spieler, 53-730. 

In fixing the attorney's fee the court is not 
to take into account the trial of the principal 
case, but only the fee for prosecuting, by 
original action or counter-claim, the cause of 
action on the bond, on account of the wrong
ful suing out of the attachment: Porter v. 
Knight, 63-365. 

The misprint of "filed" for " fixed" in this 
section in the Code is referred to and recog
nized as an error in Selz v. Belden, 48-451, and 
Welter v. Hawes, 49-45. 

Ac tua l a n d no t r emote damages : Where 
the suing out of an attachment was not wilful 
and malicious, the damages recoverable are 
confined to actual compensation for damages 
immediately consequent upon the wrongful 
act: Plumb v. Woodniansee, 34-116. 

Use : While the party against whom the 
attachment issues is entitled to compensation 
for the loss sustained by reason of being de
prived of the use of property levied on, the 
value of this use must be predicated upon the 
condition of the property when it was attached 
and not upon what its condition was before, 
or what it was intended to be in the future: 
Ibid. 

Value of goods: In an action on the bond 
the true measure of the value of the goods 
attached is the cost of replacing them at the 
place where levied upon: Selz v. Belden, 48-
451. 

The measure of damage is the fair cash 
value of the property at the time wdien it was 
wrongfully taken and interest thereon: Porter 
v. Knight, 63-365. 

The e lements of damage to be consid
ered include diminution in value of stock by 
reason of the levy and the closing up or stop
ping the business; also rent of store during 
the time the business is stopped; also loss of 
employment during the interruption in busi
ness if the debtor had been giving his personal 
labor and attention to the business and has 
been unable to obtain other employment: 
Lowenstein v. Monroe, 55-82. 

The defendant in the attachment is to re
cover such losses as he may have sustained by 
reason of being deprived of the use of the 
property levied on, and any injury thereto by 
its loss or depreciation in value: Ibid.; Camp
bell v. Chamberlain, 10-337. 

In jur ies t o charac te r , o r c red i t , or 
bus iness are too remote and speculative to 
be considered: Ibid. 
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l o s s of profits in the retail of the goods 
is to be disregarded: Lowenstein v. Monroe, 
55-82. 

Injuries to credit cannot be shown as an 
element of damage: Mitchell v. Harcourt, 62-
349. 

Chattel mor tgage : Where property levied 
on in attachment was taken from the officer 
under a prior chattel mortgage and sold, the 
balance only in excess of the mortgage being 
turned over to the officer by virtue of his levy, 
the damage for the wrongful act in suing out 
the writ will be limited to the balance paid the 
officer after the satisfaction of the mortgage, 
and interest, and the damages sustained by 
being deprived of the property during its de
tention under the attachment: Porter v. 
Knight, 63-365. 

R e n t s : Where the rent of a mill was in
cluded in the claim for damages on the bond 
given in an attachment sued out by the land
lord against the tenant on an independent in
debtedness, held, that the tenant was thereby 
barred from afterward setting up the inter
ruption of his possession as a defense in an 
action for the rent, although the claim on the 
bond had been mterposed before the entire 
damage had accrued and the whole amount 
thereof was not then recoverable: Davis v. 
Milburn, 4-246. 

Attachment defendant cannot recover, in 
an action on the bond, for the use of a store-
building rn which the goods levied on are kept, 
where it appears that the attachment defend
ant had the privilege of using the building 
during that time, and voluntarily relinquished 
such privilege: Charles City Plow, eta., Co. v. 
Jones, 71-234. 

The object of t h e w r i t is to seize and 
hold the property ol the defendant, or its 
equivalent, to await the event of the suit. If 
plaintiff recovers, the property is considered 
as having been levied on under execution, and 
defects in the writ or the proceedings there
under cannot vitiate the proceedings in the 
suit in winch the attachment rs secured, the 
proceedings by attachment being merely aux
iliary: Carolhers v. Click, Mo-., 54. 

The cause of action or its nature need not 
be stated hi the writ: Wadsworth v. Cheeney, 
13-576; Pitkins v. Boyd, 4 G. Gr., 255; West-
phal v. Sherwood, 69-364. 

The fact of bond being given need not 
necessarily Do recited in the writ: Hays v. 
Gorby, 3-203 (commenting upon Barber v. 
Swan, 4 G. Gr., 853): Ellsworth v. Moore, 5-
486: Westphal v. Sherwood, 69-364. 

The duties of the officer as to manner of 
making levy, return, etc., need not be stated 
in the writ: Westphal v. Sherwood, 69-364. 

Against one of several defendants : It 
is not necessarily a ground for quashing the 
writ that it is against only one ol several de
fendants in the action, or that the bond is to 

At t achmen t of p r o p e r t y of wrong 
p a r t y ; t respass : Where the proceeding was 
commenced against a firm and its members, 
but the bond was to the firm only, and the 
writ was directed against firm property only, 
held, that although the attachment was wong-
fully sued out. yet there could not be a recov
ery on the bond by a member of the firm for 
damages caused to him by the levy of the at
tachment on his property, for the reason that 
the levy was not authorized under the writ 
and was a trespass by the officer for which the 
plaintiff in attachment was not liable on the 
bond : Mason v. Riee, 66-174. 

E x e m p l a r y damages : To entitle a party 
to exemplary damages it must appear that the 
attaching plaintiff procured the attachment 
without reasonable grounds to believe the 
truth of the matter stated in his application, 
and with the intention, design or set purpose 
of injuring the defendant therein: Gaddis v. 
Lord, 10-141; Raver v. Webster, 3-502. 

Somethrng more must be made to appear 
than that the ground alleged for the attach
ment did not exist, and that attaching plaint
iff had no ground to believe it did. These 
facts must be proven to establish the right to 
recover actual damages. To recover exem
plary damages it must be shown that plarntiff 
acted with the intention, design or set pur
pose of injuring him: Nordhaus v. Peterson, 
54-08. 

There cannot be a recovery of exemplary 
damages where actual damages are not recov
erable : Myers v. Wright, 44-38. 

J u d g m e n t no t b ind ing on sure t ies : A 
judgment on the bond, in an action to which 
the sureties are not parties, is not binding 
upon them: Bunt v. Rheum, 52-619. 

the one against wdrom the writ issues and not 
to all: Patterson v. Stiles, 6-54. 

Successive wr i t s may issue in the same 
county until the proper amount of property is 
attached: Hamill v. Phenicie, 9-525. 

Or to different counties without the filing 
of a new affidavit or bond: Elliott v. Stevens, 
10-418. 

Defects in affidavit: The writ is not void 
in the hands of the officer for defects in the 
affidavit which might be cured if objected to: 
State v. Foster. 10-435. 

A m e n d m e n t ; absence of seal: Under 
the provisions of § 4246, it is held that the ab
sence of the seal of the court, or the affixing of 
the seal of the wrong court, is a defect which 
may be cured by amendment: Murdough v. 
McPherrin, 49-479. 

A m e n d m e n t as t o a m o u n t c la imed: 
Where the writ is defective in not stating the 
sum claimed in the action, it may be amended 
in this respect after levy: Atkins v. Womel-
dorf, 53-150. 

Lost w r i t : Where the writ under which a 
levy has been made is lost, but the date and 
title of the cause and amount of property au-

MODK OF ATTACHMENT. 

4176 . To w h o m directed. 2962. The clerk shall issue an attachment, 
directing the sheriff of the county therein named to attach the property of the 
defendant to the requisite amount therein stated. [R., § 3185; C, '51, § 1856.] 
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form, and tinder seal : French v. Reel, 61-
MeNorton v. Akers, 24-369. 

143: thorized to be attached are established, there 
will be a prima facie presumption tha t the 
wr i t was issued by the proper officer, in due 

4177. Several writs to different counties. 2963. Attachments may 
be issued from courts of record to different counties, and several may, at the 
option of the plaintiff, be issued at the same time, or in succession and subse
quently, until sufficient property has been attached; but only those executed 
shall be taxed in the costs, unless otherwise ordered by the court; and if more 
property is attached in the aggregate than the plaintiff is entitled to have 
held, the surplus must be abandoned and the plaintiff pay all costs incurred in 
relation to such surplus. [K., § 3184; C , '51, §§ 1855, 1858.] 
' 4 1 7 8 . P r o p e r t y a t t a c h e d . 2964. The sheriff shall in all cases attach 

the amount of propert\r directed if sufficient, not exempt from execution, found 
in his county, giving that in which the defendant has a legal and unquestion
able title a preference over that in which his title is doubtful or only equitable. 
[E., §3186; C , ' 5 1 , § 1857.] 

B e y o n d j u r i s d i c t i o n : An a t tachment levy 
made by a sheriff outside of his county, or se
cured by fraud or violence, is void, and m a y 
be dissolved by motion: Pomroy v. Parmlee, 
9-140. 

W h a t a c t s c o n s t i t u t e : To constitute a 
valid levy, even between the parties, the officer 
should do tha t which would amount to a 
change of possession, or something equivalent 
to a claim of dominion coupled with the power 
to exercise i t : Crawford v. Newell, 23-4i3. 

Therefore, held, tha.t the act of the sheriff 
in barricading the front door of the building 
in which a stock of goods was situated, with
out entering and taking possession of the 
goods, the owner of the stock having a key to 
the back door, by which he might have access 
thereto, such door not being barricaded or 
guarded, was not sufficient to constitute a 
levy: Bickier v. Kendall, 66-703. 

The officer must do such acts as that , bu t 
for the protection of the writ, he would be 
liable in trespass therefor: Allen v, McCalla. 
25-464. 

Therefore, held, t ha t a levy upon certain 
patterns, which remained locked up in a build
ing, the key of which was in the possession of 
the owner, was not sufficient: Rix v. Silknit-
ter, 57-262. 

The mere intention to levy, where no levy is 
actually made, will not create a lien as against 
a subsequent mortgagee: Collier v. French, 

. 64-577. 
A b a n d o n m e n t of l e v y : Where the officer, 

after levying his at tachment, put the property 
in the possession of a workman on the prem
ises, taking his receipt for it, and did not after
wards, eitner himself or through his agent, 
assert any pos'ession over or control of the 
property, and permitted an assignee to take 
possession of such property and apply it to the 
payment of the debts of the owner, and gave 
him no notice of the fact of levy, and made 
no claim upon him for the property unt i l 
more than two years after the levy, held, tha t 
the lien of the a t tachment was lost and the 
levy would be regarded as having been aban
doned: Littleton v. Wyman, 69-248. 

An «attachment lien upon personal property 
is lost by surrender of possession: Ibid. 

P o s s e s s i o n m u s t b e t a k e n : I t seems tha t 
a lei-y upon property not capable of manua l 

delivery may be valid as between the parties, 
al though the same is left in possession of the 
a t tachment defendant ; but where proper ty 
capable of possession, such as beer in tubs and 
vats, was left in defendant 's possession, wi th 
authori ty to use as he wished by sale or other
wise, provided he should keep the quant i ty 
good, held, t ha t the levy was not sufficient 
and was invalid, even as between the par t ies : 
Nocklcs v. Eggspieler, 47-400. 

The thing against which the proceeding is 
directed mus t be brought within the jurisdic
tion of the court by vir tue of a seizure, the 
evidence of which is the service of the writ 
and the r e t u r n : McDonald v. Moore, 65-171. 

T i m e of l e v y : Levy of the a t tachment 
may be made at any t ime before judgmen t 
and before the r e t u r n : Westphal v. Sherwood, 
69-364. 

The interest of mortgagor in chattels 
covered by a chattel mortgage cannot be at
tached. The provision of this section as to 
giving preference to property in which de-
lendant has a legal and unquestionable title 
relates to the du ty of the officer as to the order 
in which property shall be seized, but does not 
establish a rule as to wha t interests may be 
levied upon : Wells v. Sabelowitz, 68-238. 

U n a s s i g n e d d o w e r r i g h t of a widow in 
lands of her deceased husband was not a t 
common law subject to a t tachment , nor did 
the act of 1862, which enlarged the dower to a 
fee-simple interest, change the rule. Whe the r 
the provisions ot $ 3644 as to the dower inter
est have changed it, queere: Rausch v. Moore, 
48-611. 

L a n d l o r d ' s s h a r e of c r o p s : The r ight of 
a landlord to receive as rent a share of the 
crops grown upon the premises does not give 
him such interest in the crops, before his share 
is set off to him, tha t such share can be levied 
on under a t tachment . The landlord's interest 
can be reached only by garnishment of the 
t enan t : Howard County v. Kyte, 69-307. 

A m e r e l i c e n s e or privilege to erect build
ings upon real property and use the same for 
a particular purpose, wdnch may be surren
dered at any t ime, does not constitute an in
terest in real estate, but is personal prop
erty, which can be levied upon only as other 
personal p roper ty : Melhop v. Meinhart, 70-
685. 
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Equitable interests in real property, 
the legal title to which is in third persons, are 
not to be reached by garnishment : Seymour 
v. Kramer, 5-285. 

The statement in the incumbrance book of 
an a t tachment of an equitable interest in land, 
not appearing of record, does not constitute 
notice to a purchaser or mortgagee of the per
son holding the legal t i t le : Farmers' Nat. 
Bank v. Fletcher, 44-252. 

Wrongful levy; trespass of officer: 
W h e r e the writ is substantially defective, it 
will constitute no defense in an action against 
the officer for trespass in acting under i t : De
forest v. Swan, 4 G. Gr., 357. 

A Unrted States marshal seizing property 
under a t tachment issued from a federal court 
can be sued personally by the owner of prop
er ty seized by him which is not subject to the 
wr i t : Sperry v. Ethridge, 70-27. 

A b o n d t o i n d e m n i f y the officer for not 
levying, in accordance with his legal duty , is 
void both as to the officer and the party in
ju red : Colev. Parker, 7-167. 

T r e s p a s s i n p l a in t i f f : The possession of 
an officer who has taken property under an 
a t tachment is tne possession of plaintiff in the 
a t t achment proceeding, and the latter will be 

N o t i c e of the levy, required in case of at
tachment of property in possession of defend
ant or a third person, is not necessary in case 
of garnishment : Phillips v. Germon, 43-101. 

I t seems that the direction that notice be 
given to defendant extends to levies on all 
property subject to a t t achment : First Nat. 
Bank v. Jasper County Bank, 71-486. 

C o r p o r a t e s t o c k : At common law, shares 
of stock in an incorporated company could 
not be levied on. The only method, at pres
ent, of effecting levy under a t tachment is to 

held liable for a wrongful levy to the same ex
tent as the former, whether he has actual 
knowledge of the seizure or no t : Robinson v. 
Keith, 25-321. 

Where chattel property in the possession of 
the mortgagor under a valid mortgage is lev
ied upon in an at tachment proceeding, and 
sold by order of the court procured by the at
tachment plaintiff, such plaintiff becomes 
liable to the mortgagee in an action of tres
pass : Meyer v. Gage, 65-606. 

C o n v e r s i o n ; l i a b i l i t y of p la in t i f f : 
Where the seizure under the writ is not shown 
to be wrongful, the a t tachment plaintiff can
not be held liable for conversion without an 
allegation and proof tha t he did, or authorized 
the officer to do, some unlawful act with ref
erence to the property: Burt v. Decker, 64-106. 

L i a b i l i t y o f a t t o r n e y : An attorney is not 
liable for causing property to be seized under 
an at tachment, if he acts in obedience to the 
instructions of his cl ient: Dawson v. Buford, 
70-127. 

A p p r a i s e m e n t of the property levied on is 
not necessary to make the levy good; it is 
only required where a delivery bond is g iven: 
Smith v. Coopers, 9-376; Woodward v. Ad
ams, 9-474. 

follow the method pointed out by this section: 
Mooar v. Walker, 46-164. 

The at taching creditor acquires priority 
over a transfer of the stock which does not 
appear on the books of the company as re
quired by § 1628: Fort Madison Lumber Co. 
v. Batavian Bank, 71-270. 

D e b t s d u e d e f e n d a n t are levied on by 
garnishment, which is a mode of a t t achment : 
Woodward v. Adams, 9-474. 

J u d g m e n t s owned by defendant are only 
to be reached, as other debts due him, by gar-

4179. S e v e r a l a t t a c h m e n t s . 2965. Where there are several attach
ments against the same defendant, they shall be executed in the order in 
which they were received by the sheriff. [II., § 3187.] 

4180. F o l l o w i n g p r o p e r t y . 2966. If, after an attachment has been 
placed in the hands of the sheriff, any property of the defendant is moved 
from the county, the sheriff may pursue and attach the same in an adjoining 
county within twenty-four hours after removal. [E., § 3188.] 

This section has no application to the case of .the removal of idle debtor : Budd v. Durall, 
36-315. 

4181. W h a t a t t a c h e d a n d h o w . 2967. Stock or interest owned by the 
defendant in any company, and also debts due him, or property of his held by 
third persons, may be attached, and the mode of attachment must be as 
follows: 

1. By giving the defendant in the action, if found within the county, and 
also the person occupying or in possession of the property, if it be m the 
hands of a third person, notice of attachment; 

2. If the property is capable of manual delivery, the sheriff must take it into 
his custody if it can be found; 

3. Stock in a company is attached by notifying the president or other head 
of the company, or the secretary, cashier, or other managing agent thereof, 
of the fact that the stock has been so attached. 

4. Debts due the defendant, or property of his held by third persons and 
which cannot be found, or the title to which is doubtful, are attached by 
garnishment thereof. [JEL, § 3194; 0., '51, §§ 1859-60.] 
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nishment, there being no statutory provision, 
as there is in case of execution (§ 4271), for 
levy of the writ thereon: Ochiltree v. Missouri, 
I. & N. R. Co., 49-150. And see Osbom v. 
Cloud, 21-238. 

In t e r e s t of mor tgagee : The lien of a mort
gagee upon land cannot be levied on by at
taching the land. Garnishment is the method 
of reaching such interest: Courtney v. Carr, 
6-238. 

4 1 8 2 . E x a m i n a t i o n of d e f e n d a n t . 2968. Whenever it appears by the 
affidavit of the plaintiff, or by the return of the attachment, that no property 
is known to the plaintiff or the officer on which the attachment can be exe
cuted, or not enough to satisfy the plaintiff's claim, and, it being shown to the 
judge of any court by affidavit, that the defendant has property within the 
state not exempt, the defendant may be required by such judge to attend be
fore him, or before the court in which the action is pending, and give informa
tion on oath respecting his property. [R , § 3189; 13 G. A., ch. 137, § 21.] 

It is not necessary to show otherwise than pending in which an attachment has issued: 
by the affidavit here contemplated that suit is Lutz v. Aylesworth, 66-629. 

4 1 8 3 ! W h e n p r o p e r t y b o u n d . 2969. Property attached otherwise than 
by garnishment, is bound thereby from the time of the service of the attach
ment only. [R , § 3215; C , '51,'§ 1874.] 

v. Harshberger, 26-503; Bacon v. Thompson, 
60-284; Rogers v. Highland, 69-504. 

P r i o r u n r e c o r d e d conveyance : The lien 
of an attachment does not, under our registry 
laws, take priority over an unrecorded con
veyance, even though the attachment creditor 
had no notice of such conveyance: First, Nat. 
Bank v. Hayzlett, 40-659; Savery v. Brown
ing, 18-246; Norton v. Williams, 9-528. 

Not ice t o t h e officer before receiving the 
writ of attachment under which the levy is 
made of prior claims on the property must be 
deemed notice to the attaching plaintiff: 
Lyons v. Hamilton, 69-47. 

And see notes to § 3094. 
Ass ignment : If the property has been as

signed prior to the levy and the assignee is 
diligent in asserting his rights, he will be en
titled to a release of the levy: Stephenson v. 
Walden, 24-84. 

Evidence of t ransfer ; bi l l of sale : But 
evidence of a bill of sale, not accompanied by 
evidence of change of possession, cannot be 
received to defeat a levy of attachment on 
the property as that of the grantor: Bevan v. 
Hayden, 13-122. 

J u d g m e n t ; r e s i n t e r alios ac ta : Where 
an inter venor sought to defeat an attach ment 
lien, under claim that he was the owner of 
the property attached, held, that, a decree in 
an action between him and attachment de
fendant, to which attaching plaintiff was not 
a party, was not admissible: McBride v. Ham, 
48-151. 

The b u r d e n of proof is upon an attach
ment creditor claiming priority over an at-
ment which is first in point of time: Allen v. 
Loring. 37-595. 

Ac tua l l evy necessary : The mere in
tention to levy, where no levy is actually 
made, will not give the attaching creditor any 
priority over a mortgage of the property sub
sequently executed: Collier v. French, 6*4-577. 

4 1 8 4 . U e c e i v e r a p p o i n t e d . 2970. The court before whom the action 
is pending, or the judge thereof in vacation, may, at any time, appoint a re
ceiver to take possession of property attached under the provisions of this 
chapter, and to collect, manage, and control the same, and pay over the pro-

¥ o l ien i n garn ishment : In case of at
tachment a lien is acquired against the prop
erty, but no personal claim against a third 
party; while in garnishment there is no lien 
upon the property, but a personal claim is ac
quired against garnishee: Mooar v. Walker, 
46-164; McConnell v. Denham, 72-494. 

Lien on corporate s tock: A levy on 
shares of stock by notice to the officers of the 
corporation, as provided by statute, gives rise 
to a lien. The proceeding is not in the nature 
of a garnishment: Ibid. 

The l ien is a vested r igh t which nothing 
subsequent can destroy except the dissolution 
of the attachment. The legislature may sus
pend the enforcement of such liens, but can
not destroy them: Hannahs v. Felt, 15-141. 

Therefore, held, that a statute providing that 
levies already made upon property of volun
teers in the United States army should be dis
charged was unconstitutional: Ibid. 

The dea th of defendant will not destroy 
alien alrenely ae-quired: Lord v. Allen, 34-281. 

Abandonment : Where the second writ 
was levied before the officer levying under a 
previous writ hael taken possession, but the 
second levy was abandoned and the officer 
levying under the first writ was garnished, 
held, that there was no right acquired by the 
second levy: Hanson v. Taper Sleeve Pulley 

• Incorporation, 72-622. 
Inconsis tent r igh t s : An attaching plaint

iff who has seized property as that of defend
ant cannot afterward assert a prior right in 
himself thereto, as untler a pleelge or sale: 
Citizens' Bank v. Dows, 68-460; Crawford v. 
Nolan, 70-97. 

Righ ts no t greater t h a n those of de
fendant : An attaching creditor acquires no 
greater right in the property attached than 
was held by the defendant at time of attach
ment : Manny v. Adams, 32-165; Harshberger 
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ceeds according to the nature of the property and the exigency of the case. 
[R , § 3216.] 

Under this section something more than the must be shown rendering the exercise of the 
mere fact of a t tachment must be shown to power necessary or proper: Silverman v. Kuhn, 
just ify the appointment of a receiver. Facts 58-436. 

4185. M o n e y p a i d c lerk. 2971. All money attached by the sheriff, or 
coming into his hands by virtue of the attachment, shall forthwith be paid 
over to the clerk to be by him retained fill the further action of the court. 
[R , § 3217; C , '51, §§ 1875, 1882.] 

4186. O t h e r p r o p e r t y . 2972. The sheriff shall make such disposition of 
other attached property as may be directed by the court or judge, and where 
there is no direction upon the subject he shall safely keep the property subject 
to the order of the court. [R , § 3218.] 

I n c u s t o d y of t h e l a w : Where property the terms of the w a r r a n t y : Rogers v. Hanson, 
was held by the sheriff under a t tachment in 35-283. „ 
an action for breach of warranty in the sale C a r e r e q u i r e d of off icer: The officer 
thereof, held, tha t being thus in the custody holding property under writ of a t tachment is 
of the law, defendant was not entitled, on ap- only held to the exercise of ordinary care in 
plication to the court, to an order allowing the preservation of the property in his hands : 
h im temporary possession thereof, for the pur- Cresswell v, Burt, 61-590. 
pose of t rying whether it would conform to As to compensation for keeping, see § 4238. 

PARTNERSHIP PROPERTY. 

4187. I n v e n t o r y a n d a p p r a i s e m e n t . 2973. In executing an attach
ment against a person who owns property jointly or in common with another, 
or who is a member of a partnership, the officer may take possession of such 
property so owned jointly, in common, or in partnership, sufficiently to enable 
him to inventory and appraise the same, and for that purpose shall call to his 
assistance three disinterested persons; which inventory and appraisement shall 
be returned by the officer with the attachment, and such return shall state 
who claims to own such property. [R , § 3190.] 

4188. E q u i t a b l e p r o c e e d i n g s . 2974. The plaintiff shall, from the time 
such property is taken possession of by the officer, have a lien on the interest 
of the defendant therein, and may, either before or after he obtains judgment 
in the action in which the attachment issued, commence an action by equitable 
proceedings to ascertain the nature and extent of such interest and to enforce 
the hen ; and, if deemed necessary or proper, the court or judge may appoint 
a receiver under the circumstances and conditions provided in chapter twelve, 
of title seventeen. [R , §§ 3191-2.] 

By the garnishment of a partner, a creditor property, it is only the defendant 's interest in 
cannot acquire a greater interest in the prop- the funds garnished which can be reached; 
er ty of the debtor than as provided in this sec- Cox v. Russel, 44-556. 
tion. In case of an a t tachment of partnership 

LEVIES UPON MORTGAGED PERSONAL PROPERTY. 

4189. H o w m a d e . 21 G. A., ch. If 7, § 1. Personal property not exempt 
from execution hereafter mortgaged, or heretofore mortgaged when the debt 
secured thereby is due, may be taken on attachment or execution issued at the 
suit of a creditor of a mortgagor, but before the property is so taken the offi
cer or plaintiff must pay or tender to the holder of the mortgage the amount 
of the mortgage debt and interest accrued, or must deposit the amount thereof 
with the clerk of the district court of the county wherein the mortgaged prop
erty is found payable to the order of the holder of the mortgage. When the 
debt secured by a mortgage hereafter made is not due, as shown by such chattel 
mortgage, he must also deposit with the clerk, interest on the principal sum 
at the agreed rate specified in the mortgage, for the term of sixty days from 
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the date of deposit; provided however, if the debt secured fall due in less than 
sixty days from the date of deposit, then interest shall be deposited only for 
such shorter period; and when such sums are tendered to the holder of the 
mortgage, or deposited with the clerk, the attaching creditor shall be subro
gated to all the rights of the holder of the mortgage; and the proceeds from 
the sale of the mortgaged property shall go, first to the discharge of such in
debtedness and costs of execution; provided however, that if the judgment 
debtor shall pay the debt for which the attachment or execution was issued, 
the property shall be released, and the creditor shall be entitled to receive 
money deposited to pay the mortgage debt, and shall have no right or inter
est in the mortgage, or in the mortgaged property. 

A s i d e f rom s t a t u t e , the mortgagee has he m a y do so even after levy, and leave no in-
the title and right of possession, subject to be terest in the mortgagor subject to l evy : Wells 
divested only on performance of the condition, v. Chapman, 59-658. 
and the mortgagor has therefore no interest in Where a contract creating a lien carries wi th 
the property which can be seized and sold if the r ight to take possession, if, in the exer-
under execution: Campbell v. Leonard. 11- cise of this r ight, possession is taken forcibly 
489; Gordon v. Hardin, 33-550; Vanslyck v. and by violence, the mortgagee may be liable 
Mills, 34-375; Porter v. Knight, 63-365. for the injury done in thus taking possession, 

Nor is such interest subject to levy under but not for the value of the property t aken in 
a t t achment : Wells v. Sabelowitz, 68-238. accordance wi th the terms of the agreement 

The reason of holding that the interest of for the l ien: Brown v. Allen, 35-306. 
the mortgagor in the mortgaged property can- Where the mortgagor of chattels is in pos-
not be levied on and sold under execution is session and has the r ight to possession of the 
not tha t he has no interest therein which could mortgaged property for a definite period, his 
be appropriated in satisfaction of his debts, interest prior to the expiration of such period 
but that the statutes ol the state have made is the subject of levy and sale. But it is other-
no provision under which his interest can be wise when the mortgagee may take possession 
appropriated to that object by judicial sale: at his pleasure, or where the mortgagor 's r ight 
Ibid. of possession is for no definite t ime: Rindskoff 

If mortgagee has the right to take possession, v. Lyman, 16-260. 

4 1 9 0 . A m o u n t t o b e p a i d . 21 G. A., ch. 117, § 2. The holder of the mort
gage shall state over his signature and under oath on the back of said mort
gage, the amount due. or to become [due] thereon, and deliver the same to the 
person paying him said amount, and if the said sum has been deposited with 
the clerk of the district court, the holder of the mortgage shall only receive 
the amount so stated to be due, and shall surrender to the clerk the mortgage 
and other evidence of indebtedness, and the surplus, if any, shall be returned 
to the person who made the deposit; provided however, that the execution or 
attaching creditor shall have the right to controvert,'in the court from which 
the process issued, such statement of indebtedness in the manner provided in 
other garnishment proceedings, if he give notice in writing to the clerk at the 
time of the deposit; and the clerk shall hold the deposit until such matter is 
determined. If the attaching or judgment creditor fail to sustain his claim 
against the mortgage, he shall pay to the holder of the mortgage interest 
upon the debt at the rate of ten per cent, per annum, together with the costs of 
the proceeding, and an attorney's fee of ten per cent, on the amount of the debt. 

4 1 9 1 . B i d for d e b t a n d cos t s . 21 G. A., ch. 117, § 3. At the sale of 
said property no bid shall be received for a less sum than the amount then 
due, on said mortgage, together with the costs made by virtue of such levy of 
attachments or executions, and the costs of said sale. And unless,there shall 
be a bid of more than such amount, the execution or attachment creditor shall 
pay the costs made by such levy and sale. If said property shall sell for more 
than the amount due on said mortgage and the costs aforesaid, the officer 
shall immediately pay the sum due on said mortgage to the person who paid 
the same, and shall apply this surplus on the execution or attachment held by 
him. 

4 1 9 2 . V a l i d i t y c o n t e s t e d . 21 G. A., ch. 117, § 4. But nothing contained 
in this act shall in any way affect the right of any creditor to contest for any 
reason the validity of such mortgage. 
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4193. Statement of amount due. 21 G. A., ch. 117, § 5. Upon written 
demand of a creditor, his agent, or attorney, or of any mortgagor of personal 
property other than exempt property, the person entitled to receive said debt 
shall deliver to said creditor a statement in writing under oath, which statement 
shall show the nature and amount of the original debt secured by the mort
gage, the date and amount of each payment, if any, which has been made 
thereon, and an itemized statement of the amount then due and unpaid. 

4 1 9 4 . F a i l u r e t o c o m p l y . 21 G. A., ch. 117, § 6. The refusal of the 
person entitled to receive said mortgage debt, or his failure within a reason
able time after demand to deliver to the attachment or execution creditor, or 
to his attorney or agent, or either of them, the statements required by the 
second and fifth sections of this act, is hereby declared to be a misdemeanor, 
and wilfully swearing to a greater amount of mortgage debt than is actually 
due, shall be deemed perjury. The person who fails or refuses to furnish the 
verified statements or either of them, required by the second and fifth sections 
of this act, shall also be liable to the attachment or execution creditor for all 
damages which shall result from such refusal or failure, and for reasonable 
attorney's fees and costs in any action brought to recover such damages, or to 
ascertain the amount of the mortgage debt. 

INDEMNIFYING BOND. 

4195. Levy; notice of ownership. 20 G. A., ch. 45, § 1. An officer 
is bound to levy an attachment on any personal property in the possession of, 
or that he has reason to believe belongs to, the defendant, or on which the 
plaintiff directs him to levy. But if after such levy he shall receive notice in 
writing under oath from some other person, his agent or attorney, that such 
property belongs to him, and stating the nature of his interest and the facts 
showing how he acquired such interest and for what consideration, such offi
cer may release the property unless a bond is given as provided in the next 
section. But such officer shall be protected from all liability by reason of such 
levy until he receives such written notice. 

The officer may, at the peril of showing the but held, tha t in case the property was after-
real ownership of the property, discharge it wards held under an execution subsequently 
on the ground tha t it is not the property of issuing in the same case, such provisions would 
defendant in a t tachment , the burden of proof apply: Allen v. Wheeler, 54-628; Wadsworth 
being on him to show that fact. Therefore, in v. Walliker, 45-395. 
an action against the officer for damages for And held, tha t even if such bond should be 
wrongfully discharging attached property, given in an a t tachment case, it would only 
evidence of ownership of the property by an- have the effect of a common-law bond, and 
other person than the defendant in a t tachment would not render the officer liable absolutely 
should be admi t ted : Wadsworth v. Walliker, for releasing property from the levy: Wads-
45-395; S. G, 51-605. worth v. Walliker, 45-395. 

An officer wdro has levied upon property, A bond to indemnify the officer for not 
the title of which is in doubt, will render him- levying under the writ , in accordance wi th 
self liable on his official bond by releasing his official duty, is void, both as to the officer 
such property if it is found that it was in fact and the par ty injured: Cole v. Parker, 7-167. 
subject to the a t t achment : Wadsworth v. The notice to the officer by a third person, 
Walliker, 51-605. claiming the property, stating t he nature and 

The provsions of this and the following sec- extent ot his interest therein, and under wha t 
tions as to indemnifying bond are not uncon- right he claims, is sufficient. Where such 
st i tut ional : Cheadle v. Guittar, 68-680. claim is based upon a mortgage securing 

These sections are similar to those of gg 4280- notes, the consideration for the notes and 
4282, wi th reference to executions. Those mortgage need not be s ta ted: Crawford v. 
sections are not applicable to a t tachments ; Nolan, 70-97. 

4196. Not i ce to plaintiff; b o n d . 20 G. A., ch. 45, § 2. When the offi
cer receives such notice, he may forthwith give the plaintiff, his agent or 
attorney, notice that an indemnifying bond is required. Bond may thereupon 
be given by or for the plaintiff, with one or more sureties, to be approved by 
the officer, to the effect that the obligors will protect and indemnify him 
again.st the damages which he may sustain in consequence of the seizure and 
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sale, and warrant to any purchaser of the property such estate or interest 
therein as is sold, and thereupon the officer shall proceed to subject the prop
erty to the attachment, and shall return the bond aforesaid to the district [or 
circuit] court of the county in which the levy is made. 

The return of the sheriff is evidence of the service of the notice, and any other proof thereof 
is wholly unnecessary: Crawford v. Nolan, 70-97; S. C, 72-673. 

4197. Where bond not given. 20 G. A., ch. 45, § 3. If such bond is 
not given, the officer holding the attachment may, within a reasonable time 
after demand being made by said officer, restore the property to the person 
from whose possession it was taken, and the levy shall stand discharged. 

4 1 9 8 . I n j u s t i c e s ' c o u r t s . 20 G. A., ch. 45, § 4. The provisions of the 
foregoing sections shall apply to attachments issued by justices of the peace, 
and such bonds shall be returned to the justice issuing said writ. 

4 1 9 9 . 20 G. A., ch. 45, § 5. All acts and parts of acts in conflict with this 
act are hereby repealed. 

GARNISHMENT. 

4200. H o w effected. 2975; 18 G. A., ch. 58. The attachment by gar
nishment is effected by informing the supposed debtor or person holding the 
property, that he is attached as garnishee, and by leaving with him a written 
notice to the effect that he is required not to pay any debt due by him to the 
defendant or thereafter to become due, and that he must retain possession of 
all property of the said defendant then, or thereafter, being in his custody or 
under his control, in order that the same may be dealt with according to law, 
and the sheriff shall summon such persons as garnishees as the plaintiff may 
direct. But no judgment shall be entered in any garnishment proceedings 
condemning the property or debt in the hands of the garnishee until the 
principal defendant shall have had ten days' notice of such proceedings. If 
the case is pending in the district [or circuit] court, the notice shall be served in 
the same manner as original notices are required to be served. If the case is 
pending before a justice of the peace, the defendant shall have at least five 
days' personal notice of such proceeding, if he be a resident of the county; 
otherwise service of such notice may be made by posting the same in three 
public places m the township in the manner provided by sections three thou
sand six hundred and nine and three thousand six hundred and ten of the code 
[§§ 4858, 4859]. The fact that the defendant is not a resident of the county 
may be shown by the affidavit of the plaintiff or his attorney, filed with the 
justice before such notices are posted. [JR., § 3195; C , '51, § 1861.] 

At tachment necessary: Garnishment is Effect: The effect of the garnishment is to 
simply a mode of attachment: Woodward v. stop the payment of any debt, but it does not 
Adams, 9-474. prevent any transaction which does not grow 

It is only where the sheriff has a writ of at- out of the relation of debtor and creditor, as 
tachment that he is authorized to garnish: a sale of property to the garnishee for cash 
Vanfossen v. Anderson, 8-251. in hand, or a loan to him by the execution 

Garnishment is, however, also an incident debtor, for a limited time, of a horse, etc.: 
of execution: See gg 4276, 4277. Victor v. Fire Ins. Co., 33-210, 214. 

H o w shown: The proper evidence of the Garnishment does not effect a lien: See 
fact of garnishment is the officer's return on notes to g 4183. 
the writ of attachment. Such fact cannot be J u r i s d i c t i o n : Garnishment being in the 
proved by parol evidence of the officer nor his nature of a proceeding in rem, the thing 
indorsement of service upon the notice to the against which the proceeding is directed must 
garnishee: Rockv. Singmaster, 62-511. be brought within the jurisdiction of the court 

When the fact of garnishment is put in issue by a virtual seizure thereof, and the court does 
the proper evidence of it is the same as the evi- not acquire jurisdiction except by the proper 
dence of any levy, to wit, the return thereof, issuance of the writ of attachment and notice 
The fact that the garnishee appears and an- of garnishment tliereunder: Ibid. 
swers the interrogatories does not preclude A proceeding in garnishment is in the nature 
him from afterwards putting in issue the fact of a proceeding im rem and the res or thing 
of garnishment: McDonald v. Moore, 65-171. which is subject to the action must be before 
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the court. Therefore, held, tha t a justice of 
the peace acquired no jurisdiction in a gar
nishment proceeding under an execution is
sued in another county than tha t in which the 
notice of garnishment was served: Gage v. 
Maschmeyer, 72-696. 

If the proceeding is by publication and it is 
sought to effect the a t tachment by service of 
notice of garnishment, and no debt is due a t 
the t ime so as to be actually reached by such 
garnishment, the court acquires no jurisdic
tion whatever in the case, and cannot acquire 
jurisdiction by reason of a debt afterwards 
arising from the party garnished to the defend
a n t : Morris v. Union Pacific R. Co., 56-135. 

H o t i c e : Though the notice to a garnishee 
to appear and answer specifies the wrong 
court, yet, if answers are taken by the sheriff 
under execution from the proper court and 
such answers are duly returned, that court ac
quires jurisdiction to render judgment against 
the garnishee: Fanning v. Minnesota R. Co., 
37-379. 

A notice to a garnishee requiring him to ap
pear on any other day than the first day of the 
next te rm of the court is void, and confers no 
jurisdiction over sucli garnishee: Padden v. 
Moore, 58-703. 

Where a garnishee seeks in equity to have 
a judgment against him set aside on the 
ground that the notice was not sufficient to 
give the court jurisdiction, the burden is not 
upon him to show that the judgment is also 
erroneous, but is upon the adverse party who 
insists that it is just . The garnishee is not 
presumed to be indebted : Ibid. 

The garnishment process may be served be
fore service of notice of action by a t tachment : 
Phillips v. Gerrnon, 43-101. 

By this section as it now stands notice to the 
defendant in the principal action is required 
before the rendition of judgment against the 
garnishee, and such notice should be served 
ten days before the trial of the issue, and, in 
case tnere is no issue, ten days before judg
ment is rendered against the garnishee: Will
iams v. Williams. 61-612. 

This notice is essential to the jurisdiction of 
the court over the subject-matter in contro
versy, and if the garnishee fails to assert his 
r ight to be discharged on account of such 
w a n t of notice, but submits the case without 
making that question of record, it is proper 
for the court to set aside the trial and submis
sion as premature and continue the cause for 
such action as either of the parties may t ake : 
Ibid. 

Service of original notice of the action itself 
does not make this service of notice of the 
garnishment proceedings unnecessary: Wise 
v. Rothschild, 67-84. 

Where it is sought to at tach the sum due 
by a railway company to a land owner for 
r ight of way taken by the company, the notice 
of garnishment should be served on the com
pany and not upon the agent of the company 
individually, al though such agent is author
ized to procure the right of way, and is doing 
so at his own risk for a gross sum : Buchanan 
County Bank v. Cedar Rapids, I. F. & N. W. 
R. Co.. 62-491. 

P r o p e r t y i n h a n d s o f a g e n t : Where the 
answer of a garnishee showed tha t he was au

ditor and cashier of the corporation defendant 
in the principal action, and had charge of the 
accounts, receipted for cash remitted by its 
agents, made collections and disposed of the 
cash from time to t ime as directed by the gen
eral manager of the corporation, and that he 
had, at the t ime of the garnishment, certain 
money belonging to the corporation kept in the 
safe provided by it, to which he alone had a key, 
held, that it was his du ty as garnishee to re
tain the money on hand subject to the garnish
ment , and be could not escape liability on the 
ground tha t he did not have independent con
trol of the money, bu t was under obligation 
to dispose of it as directed by his superiors: 
First Nat. Bank v. Davenport & St. P. R. Co., 
45-120. 

Though the answer of the garnishee dis
closes tha t it was his du ty to pay out tfie money 
in his possession on the order of another, the 
process of garnishment imposes upon him a 
paramount duty to retain it in his possession: 
Ibid. 

T h e p o s s e s s i o n o r c o n t r o l referred to in 
this section is something more than construct
ive possession or control. In order to make 
the garnishee liable he must have the property 
in his possession so tha t he can surrender it, 
if the court so directs, in exoneration of his 
liability as garnishee. If out of possession and 
he can obtain it on demand, it may be that he 
is bound to make such demand, but nothing 
more can be required: Smalley v. Miller, 
71-90. 

The fact that a railroad company receiving 
household goods for transportation detains the 
same for some time under garnishment pro
ceedings, without knowledge of the fact that 
they are claimed as exempt, but releases them 
within a reasonable t ime after receiving notice 
of tha t fact, will not render the company liable 
for damages on account of such detention: 
Hynds v. Wynn, 71-593. 

M o n e y h e l d for t h i r d p e r s o n : Where, 
by agreement between a railway company and 
a contractor, it was provided tnat the tormer 
might reserve out of money due the latter 
such amount as might become due by the con
tractor to laborers, and superintend the pay
ment of the same, held, tha t the money in the 
hands of the railway company thus reserved 
to be paid over to laborers was not subject to 
garnishment for the debts of the contractor: 
Taylor v. Burlington & M. R. R. Co., 5-114. 

^Equ i t ab l e c u s t o d i a n : A garnishment will 
be valid as against a fund of which the gar
nishee is the equitable custodian, al though it is 
not within his possession: Des Moines County 
v. Hinkley, 62-637. 

As to executor, see next section. 
"What r i g h t s r e a c h e d : The garnishee pro

cess only reaches the r ight which the defend
an t actually has at the t ime in the property 
thereby sought to be a t tached: Thomas v. 
Hillhouse, 17-67. 

The liability of a garnishee is measured by 
his obligation to the execution defendant at 
the t ime of service of garn ishment : Hunting
ton v. Risdon, 43-517. 

The garnishee cannot be held for a debt 
which had no existence at the t ime of the 
garnishment but was subsequently contracted: 
Thomas v. Gibbons, 61-50. 
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I t must be made to appear that the gar
nishee was indebted to defendant at the t ime 
of service of notice. Where the service of 
notice and the assignment by the debtor of 
his claim against the garnishee appeared to 
be of the same date, held, tha t the garnishee 
would not be liable without further proof tha t 
the service was prior to the assignment: Weire 
•*'. Davenport, 11-49. 

Judgment should not be rendered against 
the garnishee where it appears tha t his in
debtedness to the principal debtor is only con
ditional and it is not shown that the condi
tion has been fulfilled: Williams v. Young, 
46-140. 

Where the claim of a land owner against a 
railway company for damages for r ight of 
way was pending in court upon a claim for a 
greater amount of damages than allowed by 
the commissioners, held, tha t the garnishment 
of the railway company would hold any 
amount afterwards found due or which the 
company should agree to pay in satisfaction 
ot the claim: Buchanan County Bank v. 
Cedar Rapids, I. F. & N. W. R. Co., 62-494. 

Garnishee should not be held liable on a 
judgment where he has a cause of action 
which he might bring against the judgment 
creditor greater in amount than the amount 
of the judgment , even though such cause of 
action might have been interposed as a de
fense in the proceeding in which the judg
ment was recovered: Fairfield v. McNa,ny, 
37-75. 

If a third person is garnished, in an action 
against one of two persons, for notes in his 
hands belonging to a partnership, and it ap-
1 ears that the partners are entitled to equal 
shares therein, and no claim of fraud is set up 
by partnership creditors, judgment may be 
rendered against hirn for the interest of de-
iendant partner remaining in his hands : Har-
lan v. Moriarty, 2 G. Gr., 486; Robinson v. 
Moriarty, 2 G. Gr., 497. 

Where the purchaser of property was ad
vised, after making the contract of purchase, 
that the property belonged to another, and 
gave his note to such other for the balance of 
the purchase price, and was subsequently gar
nished as the debtor of the person with whom 
the contract was made, held, tha t he would 
not be protected in making payment to the 
payee of the note, with knowledge tha t the 
indebtedness was actually due to the par ty 
from whom the purchase was made : Kesler 
v. St. John, 22-565. 

The fact tha t an innkeeper has a lien on the 
baggage of his guest for his charges will not 
prevent the guest from being garnished as the 
debtor of the innkeeper. The guest could, by 
paying over to the sheriff the amount due, re
lease his baggage from the l ien: Caldwell v. 
Stewart, 30-379. 

Where a conveyance of property from 
grantor to grantee is rescinded by the action 
of the grantor, after a conveyance has been 
made to a subsequent grantee, the original 
grantor is not a debtor of his first grantee and 
subject to garnishment as to the consideration 
which is to be refunded, but his liability in
ures to the benefit of the subsequent g ran tee : 
Deere v. Young, 39-588. 

Where horses belonging to a married woman 
V O L . 11 — 77 

were entered at a fair by her husband in his 
name, and the entrance fee was paid w i t h 
money belonging to her, held, tha t under cir
cumstances rendering the re turn of the en
trance money proper, such money was not 
liable to garnishment by the creditor of the 
husband, a l though the payment thereof by t he 
society to the husband would have relieved it 
from further l iabili ty: Me Arthur v. Garrnan, 
71-34. 

C a p i t a l s t o c k : At common law stock in 
an incorporated company could not be reached 
under an a t tachment , nor a valid t ransfer 
thereof prevented. The a t taching creditor 
mus t follow the mode pointed out by § 4181, 
which requires notice to the president or o ther 
officer tha t the stock has been at tached. Gar
nishment of the secretary as an individual will 
not accomplish the object, even though he un 
derstands that the a t tachment of the stock is 
in tended: Mooar v. Walker, 46-164. 

I n t e r e s t of m o r t g a g e e : The interest of 
the mortgagee of real property cannot be 
seized under a t tachment by levy on the land. 
The method of procedure is by ga rn i shmen t : 
Courtney v. Carr, 6-238. 

A l a n d l o r d ' s r ight to a share of the crops 
grown on the leased premises can only be 
reached by garnishment of the t enan t : How
ard County v. Kyte, 69-307. 

I n t e r e s t o f m o r t g a g e e of c h a t t e l s : A 
mortgagee of personal property not in his pos
session is not liable on garnishment for such 
property, or the amount by which the value 
thereof exceeds his c laim: Curtis v. Raymond, 
29-52; First Nat. Bank v. Perry, 29-266. 

But the mortgagee in possession may be gar
nished for the surplus remaining in his h a n d s : 
Doane v. Garretson, 24-351. 

Unconditional judgment cannot be rendered 
against a chattel mortgagee, as garnishee, for 
the excess of the value of the mortgaged prop
erty over his debt, where he is not in actual 
possession of the property by vir tue of the 
mor tgage : Fountain v. Smith, 70-282. 

The equity of redemption of the mor tgagor 
of personal property after condition broken is 
subject to sale or transfer as other property 
and passes under a general assignment. After 
such general assignment the mortgagee is not 
subject to garnishment in a suit against the 
mortgagor : Gimble v. Ferguson, 58-414. 

Where it was agreed by and between the 
mortgagor and at taching creditors and the 
mortgagee tha t the property should be sold in 
bulk and the proceeds applied upon the a t tach
ment , field, tha t the proceeding operated as a 
transfer of the equity of rede'mption of the 
mortgagor, and took priority over a subsequent 
garnishment by a second at taching creditor of 
the surplus in the sheriff's hands after the 
satisfaction of the first mor tgage : Phelps v. 
Winters, 59-561. 

The mortgagee of a stock of merchandise, 
when garnished wdiile in possession, m a y dis
charge the landlord's lion lor accrued rent out 
of surplus lelt after satisfying his mortgage, 
wi thout being liable under garnishment for 
the amount thus applied: Doane v. Garretson, 
24-351. 

F raudu len t mortgagees, who are garnished 
by the mortgagor 's creditors, mus t retain the 
property or its proceeds, and if they par t wi th 
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the same in payment of the mortgagor 's debts 
they act at their peri l : Brainard v. Van Ku-
ran, 22-261. 

A person holding property under a bill of 
sale to secure him for any liability as surety 
may be garnished for the proceeds of such 
property remaining a iter satisfying his claim: 
Davis v. Wilson, 52-187. 

E x e m p t e a r n i n g s : While a garnishment 
of an employer for wages of his employee will 
hold not only wages due but such as after
wards become due, yet, as the employee, if a 
married man, is entitled to have ninety days' 
wages exempt (under § 4299). the employer is 
not to be held liable to judgment in such case, 
unless it appears that at the t ime of garnish
ment , or some t ime subsequent thereto, he 
had more than ninety days ' wages in his 
hands : Davis v. Humphrey, 22-137. 

The burden rests upon defendant or gar
nishee to show that an amount due to the de
fendant in the principal action is exempt as 
earnings, and, unless that fact clearly appears, 
the debt will be held subject to garnishment : 
Oahes v. Marquardt, 49-643. 

The debtor cannot, in a garnishment pro
ceeding, appear and plead an exemption under 
the laws of another s ta te : Leiber v. Union 
Pacific R. Co., 49-688. 

A debt duo to a non-resident for services 
performed in another state may be attached 
in an action in this state by publication against 
such non-resident, by garnishment of the 
debtor in this state, notwithstanding any cus
tom of the garnishee to pay for such services 
in the state where they are rendered : Mooney 
v. Union Pacific R. Co., 60-346. 

Exemption laws of another state are not to 
be relied upon as a defense, either by the gar
nishee or bv the judgment debtor: Broad-
street v. Clark, 65-670. 

A creditor cannot, by inst i tut ing a garnish
ment proceeding in another state, seize a debt 

P r o p e r t y i n h a n d s of officer: Where 
money of a debtor was taken under a search-
warrant sworn out by a third person, and was 
in the hands of a justice of the peace to whom 
the search-warrant was returned, held, that a 
creditor of the prisoner might attach such 
money for his debt : Patterson v. Pratt, 19-
358. 

So an officer who in making an arrest has 
setirched the pei'son of the prisoner and taken 
therefrom property, such as a watch, money, 
etc., may be garnished for such property by 
a creditor of the prisoner, it not appearing 
tha t the arrest was collusively made or with 
•<a.y fn."'ditic.it; purpose: Reifsnyder v. Lee, 
44-101. 

But property taken by an officer from the 
person of a prisoner which is not connected 

due the debtor in this state, and which would 
be here exempt from execution: Teager v. 
Landsley. 69-725; Hager v. Adams, 70-746. 

A s s i g n m e n t : Where the creditor of the 
garnishee has, by assignment, in any form ap
propriated the property or indebtedness, and 
the assignment has been accepted by the as
signee, the garnishee cannot be held liable: 
Smith v. Clarke, 9-241. 

An equitable assignment will secure the 
property against garnishment for a debt of 
the assignor, though no notice be given to 
the party holding the property prior to the at
tachment, if such notice is given in t ime to 
enable the garnishee to bring it before the 
court in tinre for j udgmen t : Ibid. 

The assignee of a non-negotiable debt should 
give notice of the assignment to the garnishee 
in t ime to enable him to show such assignment 
in his answer, or at least before judgment 
against h i m : Wallers v. Washington Ins. Co., 
1-404. 

A garnishee who has notice of the assign
ment before answering and fails to set up that 
fact by way of defense, and allows judgment 
to go against him, cannot plead such judg
ment against the assignee: Ibid.; Dalhoff v. 
Coffman, 37-283. 

The assignment of a debt will be good as 
against a garnishment of the debtor in a pro
ceeding against the original assignor, though 
the claim is not taken by the assignee as pay
ment but only as collateral security: Moore v. 
Lowrey, 25-336. 

The assignor of a judgment taking it subject 
to garnishment of the judgment debtor ac
quires no right as against the plaintiff in the 
garnishment : Phillips v. German, 43-101. 

A debtor having notice of the assignment 
of the debt before garnishment cannot be held 
liable in an action against the assignor: Bailey 
v. Union Pacific R. Co., 62-354. 

As to negotiable paper, see g 4215. 

wi th the crime is to be deemed in the personal 
possession of the prisoner and cannot be at
tached in the officer's hands : Commercial Ex
change Bank v. McLeod, 65-665. 

Property in the hands of a receiver is in the 
custody of the law, and therefore not liable 
to seizure on execution: Martin v. Davis, 2 1 -
535. 

A sheriff may, at the suit of the creditor of 
the mortgagor, be garnished tor any balance 
of proceeds of the sale of property under a 
chattel mortgage, put in his hands lor collec
tion, remaining after satisfying the mor tgage: 
Hoffman v. Wetherell, 42-89. 

And in such case, held, tha t a garnishment 
proceeding against the mortgagee of the prop
erty would not bind the balance in the hands 
of the officer: Ibid. 

4 2 0 1 . Garnishment of officer, judgment debtor, executor, mu
nicipal corporation. 2976. A sheriff or constable may be garnished tor 
money of the defendant in his hands. So may a judgment debtor of the de
fendant when the judgment has not been previously assigned on the record, 
or by writing filed in the office of the clerk and by him minuted as an assign
ment on the margin of the judgment docket, and also an executor for money 
due from the decedent to the defendant may be garnished, but a municipal 
or Dolitical corporation shall not be garnished. [K., § 3196; C, '51, § 1862.J 
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M u n i c i p a l c o r p o r a t i o n s : The provisions 
of this section as to municipal corporations ap
ply to all cases and without condition, and a r e 
not dependent upon whether such exemption 
is necessary to protect them against embarrass
ment in the execution of their political, civil or 
corporate duties : Jenks v. Osceola T'p, 45-554. 

W a i v e r : The municipal corporation itself 
may waive the exemption in its favor : and 
where the objection was not raised unti l upon 
a second trial, when the court first instructed 
in regard thereto, held, tha t the r ight to the 
exemption had been waived and could not 
then be raised: Clapp v. Walker. 25-315. 

Where a municipal corporation, at the same 
term at which its answer in the garnishment 
proceeding, made before a commissioner, was 
reported to the court, raised the question of its 
r ight to exemption under the law, held, t h a t 
such claim was in t ime and not waived: Jenks 
v. Osceola T'p, 45-554. 

The fact that a county brings an action to 
determine to whom it shall pay a sum of 
money due by it to a contractor, a n d . m a k e s a 
creditor who has at tempted to garnish the 
county for its indebtedness to h im a par ty to 
the action, does not constitute a waiver of 
exemption from garn i shment : Des Moines 
County v. Hinkley, 62-637. 

4 2 0 2 . F u n d i n court . 2977. Where the property to be attached is a 
fund in court, the execution of a writ of attachment shall be by leaving with 
the clerk of the court a copv thereof, with notice, specifying the fund. 
[ E , § 3197.] 

Where a deputy sheriff, proceeding to fore
close a chattel mortgage, seized a sum of 
money not covered by the mortgage, held, 
tha t lie was liable therefor in a garnishment 
proceeding in which he was served with notice 
of garnishment before paying the money over 
to the mortgagee to apply on his claim: Min-
thorn v. Hemphill, 73-257, 

A n e x e c u t o r cannot be held liable as gar
nishee in his individual capacity for an indebt
edness due as executor: Clark v. Shrader, 41-
491. 

E x e m p t i o n f r o m g a r n i s h m e n t : The ex
ception of municipal corporations from liabil
ity to garnishment is the only exemption i rom 
such liability: Caldwell v. Stewart, 30-379. 

C o r p o r a t i o n s generally may be garnished. 
So held of a railroad c i m p a n v : Taylor v. Bur
lington & M. R. R. Co., 5-114. 

Under statutory provisions which did not 
exempt a municipal corporation from garnish
ment , held, tha t a corporation, whether public 
or private, might be garnished, and tha t if 
there was any exemption ol" a municipal cor
poration, such an exemption was a privilege 
which it alone could assert, and which could 
not be interposed by the debtor: Wales v. Mus
catine, 4-302; Burton v. District T'p, 11-166. 

Money in the hands of an officer of the court 
may be attached as here provided. So held, 
where the money of a debtor, being taken 
under a search-warrant sworn out by another 
person, and being in the hands of a justice, 

was at tached for a debt due his creditor: Pat
terson v. Pratt, 19-358. 

Proper ty in the hands of a receiver is in t he 
custody of the law, and therefore not liable t o 
seizure on execut ion: Martin v. Davis, 2 1 -
535. 

4 2 0 3 . D e a t h of g a r n i s h e e . 2978. If the garnishee die after he has been 
summoned by garnishment and pending the litigation, the proceedings may 
be revived by or against his heirs or legal representatives. [R., § 3198.] 

4204. G a r n i s h e e t o a p p e a r . 2979. Unless exempted as provided in 
the next section, the notice must also require the garnishee to appear on the 
first day of the next term of the court wherein the main cause is pending, or 
on the day fixed for trial if in a justice's court, and answer such interroga
tories as may be then propounded to him, or that he will be liable to pay the 
entire judgment which the plaintiff eventually obtains against the defendant. 
[R., §3199; C , ' 5 1 , §1863.] 

The creditor has the r ight to examine the 
garnishee personally, and where the garnishee 
did not appear, but filed a sworn answer, held, 
tha t such answer was properly stricken from 
the files and judgment rendered against h im 
on default : Penn v. Pelan, 52-535. 

4 2 0 5 . Sher i f f m a y t a k e a n s w e r s . 2980. When the plaintiff, m writ
ing, directs the sheriff to take the answer of the garnishee, the sheriff shall 
put to the garnishee the following questions: 

1. Are you in any manner indebted to the defendant in this suit, or do you 
owe him money or property which is not yet due? If so, state the particulars; 

2. Have you in your possession or under your control, any property, rights, 
or credits of the said defendants? If so, what is the value of the same, and 
state all particulars; 

A notice to a garnishee requiring h im to 
appear on any other day than the first day of 
the next te rm of the court is void, and confers 
no jurisdiction over such garn ishee : Padden 
v. Moore, 58-703. 
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3. Do you know of any debts owing to the said defendant, whether due or 
not due, or any property, rights, or credits belonging to him and now in the 
possession or under the control of others? If so, state the particulars; and 
append the examination to his return. [R., §§ 3200-1; C , '51, §§ 1864-5.] 

I t is only when the sheriff has a wri t of at- A deputy sheriff may administer the oath 
tachment tha t he is authorized to take answers to the garnishee: Conable v. Hylton, 10-593. 
as provided by s ta tu te : Vanfossen v. Ander- As to answers, see g 4207 and notes. 
son, 8-251. 

MODE. 

4206. R e q u i r e d to appear i n court . 2981. If the garnishee refuses 
to answer fully and unequivocally all the foregoing interrogatories, he shall 
be notified to appear and answer on the first day of the next term of court, 
or on the dav fixed for trial as above provided, and so he may be required in 
any event, if the plaintiff so notify him. [R., § 3202; C , '51,'§ 1866.] 

The questions need not be propounded or that the garnishee makes answer to the sheriff 
filed unti l the garnishee has appeared to from prosecuting the examination further if 
answer : Parmenter v. Childs, 12-22. he sees fit: Thompson v. Silvers, 59-670. 

The plaintiff is not precluded by the fact 

4207. E x a m i n a t i o n . 2982. The questions propounded to the garnishee 
in court, may be such as are above prescribed to be asked by the sheriff, and 
such others as the court may think proper and right. [R., § 3203; C , '51, 
§ 1867.] 

"Written interrogatories: It is within 
the discretion of the court to require tha t 
questions to be propounded to the garnishee 
shall be reduced to wri t ing and submitted to 
the court before answer : Elwood v. Crowley, 
64-68. 

A n s w e r s of w i f e : A wife who is garnished 
as the debtor of her husband is not exempt 
from answering on the ground tha t her an
swers would be test imony against her hus
band. I t is not to be regarded as against her 
husband's interest tha t his property in her 
hands i's subjected to payment of his debts : 
Thompson v. Silvers, 59-670. 

A n s w e r of c o r p o r a t i o n : Where a corpo
ration aggregate is garnished it may answer 
in wri t ing through some officer or agent duly 
authorized- Bailey v. Union Pacific R. Co., 
62-354. 

O b j e c t i o n s t o q u e s t i o n s : Where the gar
nishee object» to the competency of a ques
tion asked him, he should, after the court 
has determined tha t the question is a proper 
one, have an opportunity to respond before 
being charged absolutely: Sawyer v. Webb, 
5-315. 

A n s w e r a s e v i d e n c e : The answer of gar
nishee is competent evidence on the trial of 
the issue as to his liability: Fairfield v. 
McNany, 37-75. 

The credit and weight to which the answer 
of the garnishee is entitled should be left to the 
j u r y : Drake v. Buck, 35-472. 

The garnishee's answer is not a pleading in 
the case, but is in the na ture of evidence, and, 
therefore, is not a part of the record unless 
made so by a bill of exceptions: Brainard v. 
Simmons, 58-464. 

While the garnishee may be required not 
only to answer with reference to his liability, 
but to disclose what he knows with reference 
to other persons who may have property or 
credits of the debtor under their control, such 

answer does not bind any one but the one 
making it. Therefore, the answer of a mem
ber of the firm, garnished individually, will 
not be binding upon the firm: Bean v. Barney, 
10-498. 

The garnishee's answer is not competent 
evidence on an issue raised by an intervener 
claiming the debt sought to be reached by the 
garnishment : Easley v. Gibbs, 29-129. 

S e t t i n g n p d e f e n d a n t ' s e x e m p t i o n s : 
A debtor who procures himself to be garnished 
without the knowledge of his creditor, for a 
debt the proceeds of which are exempt, and 
does not set up such exemption, or notify his 
creditor so tha t the latter may do so, is guilty 
of fraud, and will not be released from liabil
ity by a judgment against h i m : Smitii v. 
Dickson, 58-444. 

Whether a garnishee is required to set up 
any defense that the debtor may have, as tha t 
the property or debt is exempt, or should no
tify the debtor of the fact of garnishment, in 
order that the latter may set up such defense, 
queere: Moore v. Chicago, R. I. & P. R. Co., 
43-385; Leiber v. Union PacificR. Co., 49-688. 

An answer of the garnishee that he was in
formed and believed that the defendant was 
a married m a n living wi th his family, held 
not sufficient to show the right of exemption, 
for the reason that it did not allege such to be 
the fact, nor allege that he was a resident of 
the s ta te : Smith v. Chicago & N. W. R. Co., 
60-312. 

Where the garnishee interposes an objection 
that the indebtedness is exempt and defend
ant has notice of the proceeding, and judg
ment is nevertheless rendered against gar
nishee, such judgment is conclusive against 
defendant in any subsequent action to recover 
the indebtedness. It is his duty to set up the 
exemption and to appeal from the judgment 
rendered, if erroneous: Wigwall v. Union 
Coal, etc., Co., 37-129. 
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signment before final j u d g m e n t : McPhail v. 
Hyatt, 29-137. 

Where an at torney was garnished for money 
collected by h im on a note, and had knowl
edge of facts which, if made known, would 
have protected the rights of an assignee of 
such note, held, tha t he should have set up 
such facts in his answer : Large v. Moore, 17-
258. 

Where a debtor is garnished in a suit against 
a creditor, but no judgment has been rendered 
in the proceeding, he may, in defense to an 
action by an assignee of his creditor's claim, 
to whom such claim has been assigned after 
the garnishment, plead the pendency of such 
proceeding as mat te r in abatement , bu t not 
in bar of the act ion: Clise v. Freeborne, 27-
280. 

S e t t i n g n p a s s i g n m e n t : An assignee of 
non-negotiable paper must give the maker no
tice of the assignment before such maker is 
required to answer as garnishee in a suit 
against the assignor, or at least before judg
ment is rendered against such garnishee, or he 
will be barred by such judgmen t : Walters v. 
Washington Ins. Co., 1-404; McCoid v. 
Beatty, 12-299. 

If the paper is assigned after the garnish
ment of the maker he may be held liable, not
withstanding he knew of the assignment before 
answering: Stevens v. Pugh, 12-430. 

Up to final judgment against him the gar
nishee may protect himself from liability by 
showing the assignment of the debt to a thi rd 
person, and judgment in garnishment will not 
bar an action against the garnishee by such 
assignee if the garnishee had notice of the as-

4208. W i t n e s s fees . 2983. Where the garnishee is required to appear 
at court, unless he has refused to answer as contemplated above, he is entitled 
to the pay and mileage of a witness, and may, in like manner, require pay
ment beforehand in order to be made liable for non-attendance. [R., § 3204; 
C , '51, § 1868.] 

If his fees are not tendered the garnishee 
may refuse to attend, but will not be released 
from bis obligation to retain any property be
longing to, or money due, defendant, and his 
attendance may be secured at a subsequent 
term by proper summons and tender of fees: 
Westphal v. Clark, 42-371. 

The power to compel the attendance of a 
garnishee is not limited to seventy miles, as is 
provided in case of witnesses: Ibid. 

4209 . Fa i lu re to appear or answer . 2984. If, when duly summoned, 
and his fees tendered when demanded, he fail to appear and answer the inter
rogatories propounded to him without sufficient excuse for his delinquency, 
he shall be presumed to be indebted to the defendant to the full amount of 
the plaintiff's demand, and shall be dealt with accordingly. [R., § 3205; .0., 
'51, § 1869.] 

was properly rendered, and it was immater ia l 
whether a continuance from term to term was 
entered or no t : Longford v. Ottumwa Water 
Power Co., 53-415. 

A slighter showing of diligence or excuse 
will be sufficient to war ran t setting aside de
fault against a garnishee than in case of de
fault against a defendant : Evans v. Mohn, 
55-302. 

Where a court appoints a commissioner to 
take the answer of a garnishee, wi thout fixing 
a t ime or place for such answer, the garnishee 
should not be judged in default for failure to 
appear aud answer unless notified by t he com
missioner of the time and place fixed for t ak ing 
his answer : Thomas v. Hoffman, 62-125. 

Where judgment has been rendered against 
garnishee for failure to appear when he has 
not been served wi th notice to appear, he may 
at a subsequent t e rm have the j u d g m e n t 
against h im vacated upon mot ion : Ibid. 

The non-payment of the fees of a garnishee, 
if lawfully demanded, will excuse his fai lure 
to testify, but if he appears wi thout prepay
ment of fees, he cannot then demand mileage 
before testifying, and judgmen t may be ren
dered against him for failure or refusal to 
testify on account of such non-payment : 
Stockberger v. Lindsey, 65-471. 

Where a garnishee refuses to answer ques
tions propounded before a referee appointed to 
take such answers, and plaintiff, upon the 
facts being reported by the referee, moved for 
an order requiring her to answer at a particu
lar time, at which l ime she refused to answer 
and her refusal was sustained by the court, 
held, upon appeal, tha t although the plaintiff 
might have been entitled to judgment by de
fault against the garnishee for refusal to an
swer questions propounded by the referee, yet, 
having obtained an order for further examina
tion, he could not have judgment against the 
garnishee for refusal to answer when the court 
sustained her objections, al though in so doing 
the court erred: Thompson v. Silvers, 59-670. 

D e f a u l t : Where the garnishee was notified 
to appear and answer a t the March term, but 
no appearance being made by him then, or a t 
any time, default was taken a t the October 
term of the next year, held, tha t such default 

4 2 1 0 . M a y s h o w c a u s e . 2985. But, for a mere failure to appear, he is 
not liable to pay the amount of the plaintiff's judgment, until he has had an 
opportunity to show cause against the issuing of an execution. [R., § 3206; 
C, '51, § 1870.] 
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I t is not essential tha t such notice be served 
ten days before the t e rm at which judgment 
is sought. Where it was served during the 
term, but more than ten days before the time 
a t which the garnishee was required to show 
cause, held, tha t it was sufficient. Also, 
held, tha t it was not error, in the absence of 
any appearance by the garnishee in response 
to such notice, to render final judgment 
against him at a later day in the term than 
tha t fixed in the notice; Langford v. Ottumwa 
Water Power Co., 53-415. 

Where the court has not acquired jurisdic
tion of the garnishee by proper notice, the 
fact that the garnishee, wdien served with 
notice to show cause why execution should 
not issue against him, appears and protests 
t ha t the court has acquired no jurisdiction, 
will not render judgment by it valid: Padden 
v. Moore, 58-703. 

The garnishee may, when called upon to 
show cause why judgment should not be ren
dered against him, answer to the original no
tice of garnishment, al though he is in default 
by failing to appear as required in such notice. 
His answer to the merits should be presented 
with his excuse for default, but it is not to be 
considered unti l his excuse is held sufficient 
and his default set aside: Fifield v. Wood, 
9-249. 

Garnishee should not only rebut the pre
sumption of indebtedness, but show sufficient 
excuse for his defaul t : Parmenter v. Childs, 
12-22. 

4 2 1 1 . P a y i n g o r d e l i v e r i n g . 2986. A garnishee may, at any time after 
answer, exonerate himself from further responsibility, by paying over to the 
sheriff the amount owing by him to the defendant, and placing at the sheriff's 
disposal the property of the defendant, or so much of said debts and property 
as is equal to the value of the property to be attached, all of which may after
wards be treated as though attached in the usual manner. [R., § 3207; C , '51, 
§ 1871.] 

Where default has been rendered against a 
garnishee who has appeared, but has failed to 
answer in accordance with an order of the 
court, judgment by default may be rendered 
against him as for failure to plead, and such a 
default can only be set aside under the provis
ions relative to setting aside judgments by de
fault in general : Scamahorn v. Scott. 42-529. 

As long as the judgment against the gar
nishee stands as only for failure to appear, 
and until he is called on to show cause, he 
may protect himself from liability by showing 
an assignment of the debt from the judgment 
debtor to another, and the judgment in gar
nishment will not bar an action against the 
garnishee by the assignee of the claim: 
McPhail v. Hyatt, 29-137. 

Fur ther as to assignment, see notes to 
g 4207. 

The notice required to be given defendant 
of an opportunity to show cause is not a scire 
facias: Duncan v. Sangamo F. Ins. Co., 35-20. 

The showing in a particular case held suffi
cient to sustain the setting aside of default 
against the garnishee for failure to appear: 
Westphal v. Clark, 46-263. 

The judgment which can be rendered 
against garnishee after he has been given an 
opportunity to show cause, in default of ap
pearance, should not be greater than that for 
want of appearance. I t is not proper to add 
interest or costs: Langford v, Ottumwa Water 
Power Co., 53-415. 

The garnishee cannot be held liable for not 
turning over property to the sheriff, where he 
holds such property under a lien which has 
not been satisfied: Smith v. Clarke, 9-241. 

A failure to tender or bring into court 
money or property in his hands liable to gar
nishment does not subject the garnishee to 
costs: Randolph v. Heaslip, 11-37. 

A garnishee is not liable for interest unless 
it be shown that he used the money for which 
he is liable, instead of sett .ng it apart as a sep
ara te fund; and this rule is not changed by 
the fact that he might, under the provisions 
of statute, pay over the money to the sheriff: 
Moore v. Lowrey, 25-336. 

4 2 1 2 . A n s w e r c o n t r o v e r t e d . 2987. When the garnishee has answered 
the interrogatories propounded to him, the plaintiff may controvert the same 
by pleading by him filed, and issue may be joined and the same tried in the 
usual manner. The answer of the garnishee shall be competent testimony on 
such trial. [JR., § 3208; C , '51, § 1872.] 

Where property is turned over by the gar
nishee to an officer upon certain conditions, 
such conditions should be recognized when 
shown to the court, and carried ou t : Buck-
ham v. Wolf, 58-601. 

The statutoiw provision with reference to 
turning over property does not authorize the 
discharge of a judgment against a garnishee 
upon the payment of a sum less than the 
amount of such judgment , even though the 
judgment rendered is for an amount greater 
than the amount actuallv d u e : Burlington & 
M. R. R. Co. v. Hall, 37-620. 

Notice of subsequent proceedings: The 
garnishee is bound to take notice of proceed
ings subsequent to his answer until he is dis
charged. He may move for a discharge upon 
filing his answer: Chase v. Foster, 9-429. 

If issue is not taken upon the answer of the 
garnishee at the term it is filed, the garnishee 

is entitled to not ice: Kienne v. Anderson, 13-
565. 

I s s u e u p o n g a r n i s h e e ' s a n s w e r : The 
plaintiff may take issue upon the general an
swer of the garnishee denying indebtedness: 
Bebb v. Preston, 3-325. 

While it may be that formal pleadings are 
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not necessary in reply to the answer of a gar
nishee in order to enable the defendant to dis
pute its truthfulness by evidence, yet, when 
the plaintiff files an answer setting up the 
facts upon which he bases the denial of the 
garnishee's answer, thus presenting an issue 
of fact he caj-not depart therefrom and ask 
recovery upon grounds not pleaded: Freese v. 
Co-operative Coal Co., 67-42. 

Where plaintiff, seeking to take issue on the 
garnishee's answer, filed a pleading contro
verting and denying the same and alleging 
tha t the garnishee was indebted to plaintiff in 
a certain sum, and asking judgment therefor 
without stating the facts constituting the in
debtedness, held, that such pleading not hav
ing been assailed by motion or demurrer, the 
garnishee could not object to the introduction 
of evidence thereunder on the ground tha t it 
did not raise any issue: Ruby v. Sehee, 51-422. 

Whether the facts disclosed in the answer 
of the garnishee show an indebtedness to the 
principal debtor is a question of law which 
may be reviewed upon an appeal to the su
preme court, but when the garnishee's answer 
is denied and evidence is introduced on both 
sides upon the issue thus made, which issue is 
tr ied and decided, the supreme court cannot 
pass upon the conectness of the decision with
out having the entire evidence before i t : Ship
yard v. Downing, 14-597. 

Where plaintiff sought to take issue upon 
the answers of two garnishees by one plead
ing, and one of them was on motion discharged 
from m e issue raised thereby, held, tha t it was 
error to strike from the files a subsequent 
pleading by the plaintiff controverting the an
swer of such other garnishee: Coffman v. 
Ford, 56-185. 

When an intervenor in the garnishment pro
ceeding who claims an assignment of the debt 
to him prior to the service of garnishment 
process has introduced evidence tending to es
tablish such claim, he is entitled to judgmen t 
unless other facts are properly shown which 
defeat his claim, and the garnishee's answer 
is not competent evidence on such issue: Eas-
ley v. Gibbs, 29-129. 

I t is not necessary that plaintiff's pleading 
shall in express language controvert the an
swer of the garnishee. It is sufficient if it de
nies the allegations thereof: Henny Buggy Co. 
v. Patt, 73-485. 

A pleading controverting garnishee's an
swer need not be sworn t o : See g 3881. 

V e n u e : Garnishment proceedings upon an 

execution cannot be brought in any other 
court t h a n tha t in which the j udgmen t to be 
satisfied is entered. No other court would 
have jurisdiction and the garnishee mus t take 
notice of tha t fact : McGwire v. Pitts' Sons, 
42-535. 

The issue raised on the answer of garnishee 
mus t be tried in the court wherein the princi
pal action is pending, and the venue cannot 
be changed to the county of the garnishee's 
residence: Miller v. Mason, 51-239; Smith v. 
Dickson, 58-444. 

Where a change of venue is taken by de
fendant in the principal case, such change 
does not apply to the garnishee unless he 
joins in the application therefor, and the case 
should be tried as to him in the court where 
the proceeding is commenced: Westphal v. 
Clark, 42-371. 

T r i a l : W lien a trial is required to determine 
the rights of all the parties, the question as 
to whether the garnishee is indebted to t he 
defendant is not to be presented separate from 
tha t as to whether the debt in the bands of 
the garnishee is to be condemned for the pay
men t of such indebtedness: Williams v. Will
iams, 61-612. 

A justice has jurisdiction in proceedings 
against a garnishee, a l though the j udgmen t 
on which garnishment issues be for more than 
one hundred dollars: Gillett v. Richards. 46-
652. 

As a proceeding in garnishment must be 
tried as an ordinary proceeding, or as an ac
tion at law, none but legal as distinguished 
from equitable issues can be tried therein. 
Plaintiff cannot controvert the answer of gar
nishee by showing an independent cause of 
action against the garnishee: Seers v. Thomp
son, 72-61. 

A garnishee is not relieved from the garnish
ment liability by a failure to have the garnish
ment proceedings continued from one t e rm to 
another by order of the court. If be pays 
the debt before an order of discharge, it is a t 
his peri l : Hughes v. Monty, 24-499. 

The fact that one or more te rms intervene 
between the garnishment process and the 
judgment against the garnishee does not show 
an abatement of the proceeding: Phillips v. 
Germon, 43-101. 

E v i d e n c e : While the answer of the gar
nishee is competent evidence on the trial , 
Fairfield v. McNany, 37-75, the credit and 
weight to which it is entitled should be left to 
the j u r y : Drake v. Buck, 35-472. 

JUDGMENT. 

4 2 1 3 . M a y be entered . 2988. If, in any of the above methods, it is 
made to appear that the garnishee was indebted to the defendant, or had any 
of the defendant's property in his hands, either at the time of being served 
with the garnishee notice aforesaid or at any time subsequent thereto, he is 
liable to the plaintiff in case judgment is finally recovered by him, to the full 
amount of that judgment, or to the amount of such indebtedness and of the 
property so held by him; and a conditional judgment shall be entered up 
against him accordingly, unless he prefers paying or delivering the same to 
the sheriff as above provided. [R., § 3209; C.', '51, § 1873.] 

G a r n i s h e e ' s l i a b i l i t y : Primarily the gar- to stand indifferent between the parties, and if 
nishee is taken to be an innocent person, and no issue is raised on his answer i t is the sole 
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test of his indebtedness. His rights are to be 
carefully protected, and he is not to be placed 
in a situation where he will be compelled to 
pay the debt twice : Walters v. Washington 
Ins. Co., 1-404. 

The garnishee is not presumed to be indebted: 
Padden v Moore, 58-703. 

l ie is in no case to be placed in a worse con
dition than he would be if the defendant him
self was enforcing his c la im: Williams v. 
Housel, 2-154 ; Smith v. Clarke, 9-241; Burton 
v. District T'p, 11-166. 

Judgmen t should not be rendered against a 
garnishee except by default, unless his liabil
ity is clearly established: Brainard v. Sim
mons, 67-646. 

The indebtedness of the garnishee or his 
possession of property must be affirmatively 
shown in order to render him liable: Morse v. 
Marshall, 22-290. 

Where there is nothing in the special verdict 
or evidence to justify charging the garnishee, 
a judgment against him will be reversed: Kig-
gins v. Woodke, 78-34. 

While the garniskee is to be looked upon as 
an indifferent person as between the plaintiff 
and defendant, and is not to be required to 
pay his debt but once, yet he will not be pro
tected against the consequences of his own 
carelessness and negligence, especially where 
such negligence may result to the injury of 
bona fide creditors: Houston v. Woleott, 7-
173. 

While the garnishment stops the payment 
of any debt due from garnishee to defendant, 
it does not prevent any transaction not grow
ing out of the relation of debtor and creditor, 
nor prevent the payment by the garnishee to 
defendant of money which such garnishee is 
under no legal obligation to pay : Victor v. 
Hartford F.^Ins. Co., 33-210. 

Where a person, being insolvent, by an at-
tornej ' in fact sold his entire stock of goods to 
a creditor to secure the payment of a debt, and 
after such creditor had taken possession he 
was garnished under an a t tachment issued in 
favor of another creditor, held, that the gar
nishee was not to be presumed liable, and the 
burden was upon plaintiff to show such liabil
ity, either from the garnishee's answer or by 
taking issue thereon, and showing it by evi
dence on such issue, and that upon failure to 
show tha t the garnishee did not hold the goods 
under a valid sale or pledge he was not to be 
held liable: Farwell v. Howard, 26-381. 

Where the garnishee answered that the note 
in his hands sought to be readied by the gar
nishment proceeding was received by h im 
from the defendant for the specific purpose of 
paying a judgment on which the garnishee 
was liable as surety, held,, tha t the action as to 
garnishee was properly dismissed: Dryden v. 
Adams, 29-195. 

Garnishee's liability is to be measured by 
his responsibility and relation to the defend
ant . Therefore, held, tha t where garnishee 
was surety for defendant and authorized to 
pay the secured debt out of property held by 
garnishee belonging to defendant, he should 
not be liable for so much of the proceeds of 
such property as was necessary to satisfy the 
secured debt: Cox v. Russell, 44-556. 

Where the creditor requires payment or 

pledge to secure payment in advance of the 
contracting of indebtedness, no indebtedness 
is created that can be the subject of garnish
ment : Caldwell v. Stewart, 30-379. 

The garnishee is not to be held liable for 
proceeds of exempt property of the debtor, 
held by him at the t ime of garnishment under 
mortgage which he has sold or allowed to be 
sold for the debtor's benefit: Brainard v. Sim
mons, 67-646. 

A garnishee fraudulently appropriating 
property in his hands to his own use may be 
lawfully charged with interest from the day 
of such appropriation: Risser v. Rathburn, 7 1 -
113. 

"When answer shows liability: To 
charge a garnishee on his answer alone, there 
must be in it a clear admission of a debt due 
to, or the possession of attachable property of, 
the defendant. If there is a reasonable doubt 
whether he is chargeable, he is entitled to 
judgment in his favor: Morse v. Marshall, 22-
290; Church v. Simpson, 25-408; Ilibbard v. 
Everett, 65-372. 

But, al though the garnishee deny generally 
having property of, or being indebted to, the 
defendant, if it appear from the other state
ments of his answer that he is so indebted, 
judgment should be rendered against h i m : 
Bebb v. Preston, 1-460. 

Although the admissions of the answer are 
not explicit, yet if from the entire answer it 
clearly appears tha t the garnishee is liable, 
judgment should go against h i m : Smith v. 
Clarke, 9-241. 

Where the answer of the garnishee stated 
that he was indebted to the judgment debtor 
at a certain date, " a b o u t the t ime of the serv
ice of garnishment, in the sum of," etc., held, 
tha t the answer was sufficient to justify the 
conclusion tha t he was indebted at the t ime 
of service of notice, which was on the next 
day after the day mentioned in his answer : 
Hoops v. Culbertson, 17-305. 

Tire s ta tement of a person that he is in
debted to defendant, and a promise on his 
part to retain the amount of such indebted
ness in his possession until a garnishment pro
ceeding can be instituted against him, will 
not estop him from stating, when summoned 
as garnishee, that he is not indebted to the de
fendant in such proceeding: Starry v. Korab, 
65-267. 

J u d g m e n t : The judgment rendered against 
the garnishee should not exceed the amount 
of the judgment against the original debtor 
and the costs of the proceeding in which such 
judgment was obtained: Timmonsv. Johnson, 
15-23. 

Without a recovery against the debtor there 
can be no judgment against the garnishee: 
Barton v. Smith, 7-85. 

And a judgment against a garnishee will be 
reversed on appeal where it does not appear 
from the record that judgment was rendered 
against the defendant in the main action: 
Bean v. Barney. 10-498; Toll v. Knight, 15-
370. 

C o n d i t i o n a l j u d g m e n t : Where the gar
nishee is found indented to defendant on a 
contract payable in property other than 
money, the judgment should be conditioned 
tha t it m a y be discharged in property, or, on 
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failure thereof, become absolute, and a gen
eral execution issue: Stadler v. Parmlee, 14-
175; Ransom v. Stanberry, 22-334. 

Where it appears that the garnishee has a 
lien upon property of defendant in his hands 
the judgment should be conditioned tha t it be 
discharged upon the property being turned 
over to the sheriff, the proceeds to be applied 
to the original judgment , after satisfying the 
lien of the garnishee: Hawthorn v. Unthank, 
52-507. 

It would not be proper in such a case to 
render an unconditional money judgment 
against the garnishee and thus make him a 
purchaser of the property without his consent: 
Ibid. 

A l t e r n a t i v e j u d g m e n t : While the judg
ment against garnishee may be, in one sense, 
conditional, tha t is, contingent upon final re
covery of judgment against the principal 
debtor, it should be absolute as to the amount 
of his indebtedness. If the judgment is for 
one of two amounts in the alternative, de
pending upon a future contingency, it cannot 
be regarded as final: Batlell v. Lowery, 46-49. 

A judgment tha t plaintiff recover from gar
nishee, providing that the garnishee be first 
fully indemnified, as by law provided, or tha t 
the notes be surrendered, is not a final judg
men t : Seals v. Wright. 37-171. 

Defendant may set up exemptions: 
The defendant in the principal action may set 
up, by way of objection to a judgment against 
the garnishee, that the indebtedness is exempt 
from execution, or that the judgment is satis
fied, etc. But he cannot interpose an objec
tion which is personal to the garnishee: Wales 
v. Muscatine, 4-302. 

O t h e r p o i n t s a s t o j u d g m e n t : Where 
garnishee was under obligation to account to 
defendant for one-half the proceeds of certain 
uncollected notes and accounts, held, t ha t 
judgment could not be rendered against h im 
for one-half the amount thereof, as some of 
them might be uncollectible, and the gar
nishee, being owner of the other half of such 
notes and accounts, was not under obligation 
to turn them over to the sheriff to escape lia
bility : Cox v. Russell, 44-556. 

Where the judgment in a garnishment pro
ceeding was rendered jointly against different 
garnishees, who answered separately, and a 
reply was filed as to all of such answers, and 
no showing was made that a joint liability 
was not established, held, that the judgment 
was proper: Boyd v. Rutledge, 25-271. 

Where the liability of the other garnishees 
would be increased by the discharge of one, 
such other garnishees have an interest in the 
determination of the liability of their co-gar-
nishee: Creasap v. Bower, 41-210. 

l i re judgment in the garnishment suit need 
not in express terms recite the satisfaction of 
the indebtedness from the garnishee to de
fendant : Stadler v. Parmlee, 14-175. 

The garnishee cannot object to a j udgmen t 
by confession under which he is sought to be 
held liable on account of errors or irregulari
ties not rendering such judgmen t void: Henny 
Buggy Co. v. Patt, 73-485. 

A judgment discharging the garnishee can
not be rendered by a judge in vacat ion: 
Laughlin v. Peckham, 66-121. 

Effect of judgment: The legal effect of a 

j udgmen t against a garnishee is to satisfy, to 
the extent of such judgment , the indebted
ness between such garnishee and the principal 
debtor : Stadler v. Parmlee, 14-175. 

The garnishee is protected by the judgment , 
al though for error therein it might be reversed 
on appeal: Houston v. Waleoit, 1-86. 

If the debtor brings a suit against the gar
nishee, in this state, for a debt due him, the 
lat ter can successfully defend by sett ing n p 
the fact that he has been garnished upon such 
debt in another s t a te : Moore v. Chicago, B. 
I. & P. R. Co., 43-385; Leiber v. Union Pacific 
R. Co., 49-688. 

Although exemption laws can have no ter
ritorial effect, yet where the debtor and cred
itor both reside in this state, and the creditor 
caused proceedings to be brought m another 
state, and an indebtedness due to the debtor 
in this state, and exempt here, to be garnished, 
held, tha t the debtor might maintain an action 
against the creditor to enjoin the prosecution 
of such proceedings, and tha t the creditor, 
having violated such injunction and collected 
the amount of the indebtedness in the foreign 
jurisdiction, might be held liable in damages 
therefor in the same act ion: Teuger v. Lands-
ley, 69-725; Hager v. Adams, 70-746. 

The judgment against tbe garnishee by a 
court having jurisdiction as to the subject-
matter , tha t is, a debt due from the garnishee, 
is a j udgmen t in rem and cannot be at tacked 
in a collateral proceeding: Moore v. Chicago, 
R. I. & P. R. Co., 43-385. 

Where defendant relies upon garnishment 
proceeding in another state as a bar to an 
action, it is competent to show tha t the prin
cipal judgment on which the garnishment 
proceeding was based was invalid for w a n t of 
service sufficient to give the court jurisdict ion: 
O'Rourke v. Chicago, M. & St. P. R. Co., 55-
332. 

The release of a garnishee who is in fact in
debted does not estop the creditor from levy
ing on property bought wi th money paid by 
the garnishee to the debtor and which was due 
and unpaid at the t ime of garnishment and 
release: Milligun v. Bowman, 46-55. 

Where a judgment debtor has been gar
nished and judgment rendered against h im 
wi thout notice of a prior assignment of the 
judgment , the assignee cannot compel pay
ment while the judgmen t in the garnishment 
proceeding remains in full force: McGuire v. 
Pitts' Sons, 42-535. 

Money paid out by the garnishee in connec
tion wi th the proceedings in the original case, 
but not in accordance wi th any judgmen t in 
such case, cannot bo allowed in satisfaction of 
his indebtedness: Myers v. McHugh, 16-335. 

A grantee to whom real property has been 
conveyed in fraud of creditors is not subject 
to garnishment at the suit of creditors for the 
value of such property, and a discharge in 
such garnishment proceeding will not bar a 
subsequent proceeding against the grantee by 
a creditor to set aside such conveyance: Boyle 
v. Maroney, 73-70. 

One who is simply a pretended purchaser of 
property without consideration paid or agreed 
to be paid or wi thout transfer of possession to 
h im does not become liable as garnishee: Kig-
gins v. Woodke, 78-34. 

Appeal: See § 4218 and notes. 
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4214. W h e n debt n o t d u e . 2989. If the debt of the garnishee to the 
defendant is hot due, execution shall be suspended until its maturity. [R., 
§ 3210.] 

4215. n e g o t i a b l e p a p e r . 2990. The garnishee shall not be made liable 
on a debt due by negotiable paper, unless such paper is delivered, or the gar
nishee completely exonerated or indemnified from all liability thereon after 
he may have satisfied the judgment. [R., § 3211.] 

Under a similar provision, held, tha t a judg- These provisions as to indemnity in case of 
merit on a mortgage lien could not be ren- negotiable paper may be taken advantage of 
dered unless the mortgage was delivered or 
the mortgagee exonerated: Timmons v. John
son, 15-23. 

Held, also, tha t such statutory provision 
was applicable to the case of negotiable paper 
after matur i ty , and that the maker thereof 
could not be held liable as garnishee without 
exoneration or indemni ty : Hughes v. Monty, 
24-499. 

But without reference to such provision, 
held, tha t the maker of a note who was gar
nished after matur i ty thereof, without notice 
or knowledge of any assignment, might be 
held liable as a debtor of the payee of the 
no te : MeCoid v. Realty, 12-299. 

Held, also, tha t this rule was applicable 
where the assignment of tiie note past due 
was made alter service of the notice of garnish
ment, but before the answer of the garnishee, 
if the garnishee at the t ime of answering had 
notice of such assignment, the rights of the 
assignee being subordinate to the garnish
ment : Stevens v. Pugh, 12-430. 

by the garnishee, but if waived by him the 
failure to comply wi th them does not affect 
the power of" the court to render j udgmen t : 
McPhail v. Hyatt, 29-137. 

But though the garnishee fails to demand 
indemnity and allows judgment to go against 
him, such judgment will be no defense against 
a holder of the paper who acquired it before 
the garnishment: Yocumv. White, 36-288. 

In the case of negotiable paper, the court 
may order that plaintiff have judgment when 
the provisions as to indemnity are complied 
with. But such order will not be a final 
judgment upon which execution may issue: 
Seals v. Wright, 37-171. 

Where the garnishee, after notice of gar
nishment, paid a note, made to the defendant 
or bearer, to the indorsee of such note, held, 
tha t under the evidence as to ownership in
troduced in the case, a judgment in favor of 
garnishee was not so wholly unsupported as 
tha t it should be reversed: Kauffman v. 
Jacobs, 49-432. 

4216. J u d g m e n t conc lus ive . 2991. The judgment in the garnishment 
suit condemning the property or debt in the hands of the garnishee to the 
satisfaction of the plaintiff's demand, is conclusive between the garnishee and 
defendant. [R., § 3212.] 

[The word " i n , " in the first line, is erroneously printed " of " in the Code.] 
As to effect of judgment , see notes to § 4214. 
As to when assignee is bound, see notes to § 4207. 

4 2 1 7 . Docket to s h o w g a r n i s h m e n t s . 2992. The docketing of the 
original case shall contain a statement of all the garnishments therein, and 
when judgment is rendered against a garnishee, the same shall distinctly refer 
to the original judgment. [R., § 3213.] 

This section is sufficiently complied with if which such original judgment was rendered: 
the record entry of the judgment against the Boyd v. Rutledge, 25-271. 
garnishee contains the title of the cause in 

4218. A p p e a l . 2993. An appeal lies in all garnishment cases at the in
stance of the plaintiff, the defendant, the garnishee, or an intervenor claiming 
the property or money. [R., § 3214.] 

If t he garnishee allows judgment to go 
against him for an amount in excess of his 
indebtedness, and does not appeal therefrom, 
he cannot be relieved, even on payment of the 
amount actually duo: Burlington & M. R. R. 
Co. v. Hall, 37-620. 

A judgment against a garnishee will not be 
reviewed on appeal when the appellant has 
taken no exceptions to any ruling of the court, 
or submitted any motion to set aside the judg
m e n t : Eason v. Gester, 31-475; Robison v. 
Saunders, 14-539. 

The principal defendant m a y appeal from a 
judgmen t against the garnishee: Sinard v. 
Gleason, 19-165. 

Where a judgment is rendered against the 

garnishee, defendant cannot complain thereof 
on appeal unless he has ground of objection 
to the judgment rendered against him for the 
indebtedness sued upon : Fanning v. Minne
sota R. Co., 37-379. 

The decision that garnishee is indebted to 
defendant is not conclusive, although the gar
nishee does not appeal. If the case is again 
opened by appeal, other parties, claiming that 
the indebtedness is due to them, may inter
vene: Daniels v. Clark, 38-556. 

An order discharging a garnishee is an order 
substantially affecting ther ign ts of the parties 
and may be appealed f rom: National Bank v. 
Chase, 71-120. 
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EBLEASE OF ATTACHED PBOPEETY. 

4219. By defendant executing a bond. 2994. If the defendant, at 
any time before judgment, causes a bond to be executed to the plaintiff with 
sufficient sureties to be approved by the officer having the attachment, or, 
after the return thereof, by the clerk, to the effect that he will perform the 
judgment of the court, the attachment shall be discharged and restitution 
nade of property taken or proceeds thereof. The execution of such bond 
shall be deemed an appearance of such defendant to the action. [R., g§ 3191, 
3192, 4129.] 

[The word " sureties," in the third line, is erroneously printed " securities " in the Code.] 

Termina tes the l ien: Where the statutory 
bond discharging the attachment is executed, 
the property seized may be levied on under 
other attachments. The lien of the attach
ment is discharged by giving the bond: Jones 
v. Peasley, 3 G. Gr., 52. 

The bond here contemplated must be for the 
performance of the judgment. A bond for 
the return of the property on demand does not 
release it from the lien of the attachment and 
terminate the detention for which the defend
ant may claim damages on the attachment 
bond in case the attachment is wrongful: Selz 
v. Belden, 48-451. 

This bond is a new security taking the place 
of the attachment lien, and a motion to dis
solve the attachment cannot properly be made 
after such bond is given: Austin v. Burgett, 
10-302. 

Charges for keep ing ; costs: When such 
bond is given it is erroneous to require defend
ant to pay the charges accrued for keeping 
the attached property before releasing it to 
him. Such charges go with the costs in the 
case: Milburn v. Marlow. 4 G. Gr., 17. 

Formal i t ies of t h e bond: The plaintiff 
may sue on the bond, although not executed 
to him but to the sheriff: Moorman v. Collier, 
32-138. 

It is not essential that it be signed by de
fendant: Selz v. Belden, 48-451. 

A bond, irregular in form, held sufficient: 
Sheppard v. Collins, 12-570. 

P r e s u m p t i o n of r e g u l a r i t y : It will be 
presumed, in the absence of anything in the 
record to the contrary, that a bond taken and 
approved by the clerk was taken under such 
circumstances as to render his action proper: 
Budd v. Durall, 36-315. 

N o t re leased b y appea l b o n d : The giv
ing of a supersedeas bond on appeal does not 
affect a bond previously given to discharge 
the attachment. The plaintiff may recover to 
the full amount of the discharge bond if nec
essary to satisfy his judgment, and, if there is 
any part of the judgment unsatisfied, may 
also recover upon the supersedeas bond to that 
extent: State v. MeGlothlin, 61-312. 

Discharge of su re t i e s : Where the sure
ties on such bond have been discharged upon 
judgment against plaintiff without exception 
to the order of discharge, but on reversal, 
upon appeal, there is a new trial and plaintiff 
recovers, he cannot have judgment against 
the sureties if, after the order of discharge, 
they have surrendered indemnity previously 
held: Barton v, Thompson, 66-526. 

4220. J u d g m e n t o n bond. 2995. Such bond shall be part of the rec
ord, and, if judgment go against the defendant, the same shall be entered 
against him and sureties. [R., § 3193.] 

This remedy on the bond is additional to the remedy by action: Slate v. MeGlothlin, 61-312. 

4221. D e l i v e r y b o n d . 2996. The defendant, or any person in whose pos
session any attached property is found, or any person making affidavit that he 
has an interest in it, may, at any time before judgment, discharge the prop
erty attached, or any part thereof, by giving bond with security, to be ap
proved by the sheriff, in a penalty at least double the value of the property 
sought to be released, but if that sum would exceed three times the claim, 
then in such sum as equals three times the claim, conditioned that such prop
erty, or its estimated value, shall be delivered to the sheriff to satisfy any 
judgment which may be obtained against the defendant in that suit» within 
twenty days after the rendition thereof. This bond shall be filed with the 
clerk of the court. [R , § 3219; 0 . , ' 51 , § 1876.] « 

Does not discharge attachment: A bond 
given under this section does not terminate 
the attachment, nor prevent defendant from 
moving for its discharge: Allerton v. Eldridge, 
56-7-09. 

Nor does it prevent a third party claiming 
title to the property from, disputing the valid

ity of the attachment by summary proceed
ings (under § 4241): Tuttle v. Wheaton, 57-304. 

The execution of a delivery bond for the re
lease of the property constitutes a waiver of 
any objection to irregularities or defects in the 
return of the attachment: Case Threshing Ma
chine Co. v. Merrill, 68-540. 
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B e i n g for benef i t o f plaintiff , the bond the assignee of the a t tachment plaintiff: Row-
is not limited to the officer serving the process, ley v. Jewett, 56-492. 
but delivery must be made, if delivery be- A n a l t e r a t i o n made in the bond at the 
comes necessary, to the officer who has the t ime of delivery to the officer, for the purpose 
final process: Ramsey v. Coolbaugh, 13-164. of more fully describing the property, held not 

D e f e c t s i n f o r m : A mistake in the bond to release the sureties, al though made without 
as to the court m which the a t tachment issued their knowledge, for the reason tha t the bond 
will not render the bond invalid as to the sure- would have been sufficient wi thout the alter-
t ies : Ripley v. Gear, 58-460. ation, which was therefore immater ia l : Ibid. 

A delivery bond, though so defective as not T h e v a l i d i t y of t h e l e v y , not being ques-
to be sufficient under the statute, may still be tioned on the trial of an action on the delivery 
enforced as a common-law bond, and the at- bond, cannot be first objected to on appeal in 
tachment defendant will be liable thereon if the supreme cour t : American Ex. Co. v. Smith, 
judgment goes against him in the proceedings 57-242. 
in which the a t tachment was issued: Garret- T h e e x e c u t i o n o f a n a p p e a l b o n d , on 
son v. Reeder, 23-21. appeal to the supreme court from a judgment 

Order for sa l e o f t h e p r o p e r t y , upon the rendered in an at tachment proceeding, does 
rendering of judgment against defendant, is not operate to discharge the delivery bond, 
not necessary in order to fix liability on a de- The plaintiff may avail himself of either or 
livery bond on which the property has been both such securrties: Williams v. Robison, 
released: Ibid.; Waynant v. Dodson, 12-22. 21-498. 

A p p l i c a b l e i n g a r n i s h m e n t : Under the An appeal bond does not take the place of 
corresponding provision of Code of '51, held, the delivery bond: Jennings v. Warnoek, 37-
tha t debts or property attached by garnish- 278. 
ment might be released in the same way as T h e a p p r a i s e m e n t provided for by s tatute 
property actually seized, and that the provis- to determine the amount of the bond to be 
ions as to appraisement were applicable to given is not prima, facie, at least, essential to 
such cases: Woodward v. Adams, 9-474. the validity of the bond, and need not be shown 

A c t i o n o n t h e b o n d may be brought by in the first instance in an action thereon: 
Woodward v. Adams, 9-474. 

4222. A p p r a i s e m e n t . 2997. To determine the value of property in cases 
where a bond is to be given, unless the parties agree otherwise, the sheriff 
shall summon two disinterested persons having the qualification of jurors, 
who, after having been sworn by him to make the appraisement faithfully and 
impartially, shall proceed to the discharge of their duty. If such persons dis
agree as to the value of the property, the sheriff shali decide between them. 
[R., § 3220; 0., '51, §§ 1877-8.] 

The appraisement is not, primafaeie at least, Appraisement is not necessary in a t tachment 
essential to the validity of the bond, and need except under the circumstances here provided: 
not be shown in the first instance in an action Smith v. Coopers, 9-376. 
thereon: Woodward v. Adams, 9-474. 

4223. Defense . 2998. In an action brought upon the bond above con
templated, it shall be a sufficient defense that the property for the delivery of 
which the bond was given, did not, at the time of the levy, belong to the de
fendant against whom the attachment was issued, or was exempt from seiz
ure under such attachment. [R., § 3221; C , '51, § 1879.] 

A defendant in an action on a bond, who his answer to whom it did belong : Blatchley 
seeks to take advantage of the fact that the v. Adair, 5-545. 
property did not oolong to him, must state in 

SALE OP PBBISHABLE PEOPEETY. 

4224. H o w a n d w h e n m a d e . 2999. When the sheriff thinks the prop
erty attached in danger of serious and immediate waste and decay, or when 
the keeping of the same will necessarily be attended with such expense as 
greatly to depreciate the amount of proceeds to be realized therefrom, or when 
the plaintiff makes affidavit to that effect, the sheriff may summon three per
sons having the qualification of jurors to examine the same. The sheriff shall 
give the defendant, if within the county, three daj^s' notice of such hearing, 
and he may appear before such jury and have a personal hearing. If they are 
of the opinion that the property requires soon to be disposed of, they shall 
specify in writing a day beyond which they do not deem it prudent that it 
should be kept in the hands of the sheriff. If such day occurs before the trial 
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day, he shall thereupon give the same notice as for sale of goods in execution, 
and for the same length of time, unless the condition of the property renders 
a more immediate sale necessary. The sale shall be made accordingly. If the 
defendant gives his written consent, such sale may be made without such find
ing. [E., § 3222; C , '51, § 1881; 13 Gr. A., ch. 167, § 22.] 

SPECIFIC ATTACHMENTS. 

4 2 2 5 . I n w h a t a c t i o n s . 3000. In an action to enforce a mortgage of, 
or lien upon personal property, or for the recover}7, sale, or partition of such 
property, or by a plaintiff having a future estate or interest therein, for the 
security of his rights, where it satisfactorily appears by the petition, verified 
on oath or by affidavits, or the proofs in the cause, that the plaintiff has a 
just claim, and that the property has been or is about to be sold, concealed, or 
removed from the state, or where plaintiff states on oath that he has reason
able cause to believe, and does believe, unless prevented by the court, the 
property will be sold, concealed, or removed from the state, an attachment 
may be granted against the property. [R., § 3225; 13 Gr. A., ch. 167, § 23.] 

Grounds urged in a particular case, held not sufficient: Allerton v. Eldridge, 56-709. 

4 2 2 6 . B y v e n d o r . 3001. In an action by a vendor of property fraudu
lently purchased, to vacate the contract and have a restoration of the prop
erty, or compensation therefor, where the petition shows such fraudulent 
purchase of property and the amount of the plaintiff's claim, and is verified 
bv his oath, an attachment against the property may -be granted. [R., 
§3226.] 

4 2 2 7 . B y w h o m g r a n t e d ; t e r m s . 3002. The attachment in the cases 
mentioned in the last two sections may be granted by the court in which the 
action is brought, or by the judge of any court, upon such terms and condi
tions as to security on the part of the plaintiff for the damages which may be 
occasioned by them, and with such directions as to the disposition to be made 
of the property attached, as mav be just and proper under the circumstances 
of each case. [R., § 3227; 13 Gr". A., ch. 167, § 24. J 

4 2 2 8 . D e s c r i b e p r o p e r t y ; i n d o r s e d . 3003. The attachment shall de
scribe the specific property against which it is issued, and shall have indorsed 
upon it the direction of the court or judge as to the disposition to be made of 
the attached property. I t shall be directed, executed, and returned as other 
attachments. [R., § 3230.] 

4 2 2 9 . T e r m s of b o n d t o d i s c h a r g e . 3004. The court may, in any of 
the cases mentioned under this head of specific attachments, direct the terms 
and conditions of the bond to be executed by the defendant, with security, in 
order to obtain a discharge of the attachment or to retain the attached prop
erty. [R., § 3231.] 

INDEBTEDNESS DUE THE STATE. 

4230. Secur i ty d e m a n d e d . 3005. In all cases in which any persfn is 
indebted to the state of Iowa, or to any officer or agent of the state for the 
use or benefit of the state, the proper district [county] attorney, or the attor
ney-general, shall demand payment or security therefor, whenever, in the 
opinion of said district [county] attorney or attorney-general, the debt is not 
sufficiently secured. [10 Gr. A., ch. 133, § 1.] 

4 2 8 1 . A t t a c h m e n t . 3006. In all suits for money due to the state of 
Iowa, or due to any state a^ent or officer for the use of the state, it shall be 
lawful for an attachment to issue against the property or debts of the defend
ant not exempt from execution, upon the filing of an affidavit by the district 
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[county] attorney of the proper district [county], or of the attorney-general, 
that he verily believes that a specific amount therein stated is justly due, and 
the defendant therein has refused to pay or secure the same, and that unless 
an attachment is issued against the property of the defendant there is danger 
that the amount due will be lost to the state. [Same, § 2.] 

I t is evidently contemplated tha t an attach- and tha t the defendant is absent from tho 
rnent shall issue for the cause herein stated state, so that demand cannot be made upon 
only when demand lias been made upon the him, does not change the ru le : State v. Morris, 
debtor for payment or security and is refused; 50-203. 

4 2 8 2 . N o b o n d requ ired . 3007. The attachment so issued shall be 
levied as m other cases of attachment, and no bond shall be required of the 
plaintiff in such cases, and the sheriff shall not be authorized to require any 
indemnifying bond before levying the same. [Same, § 3.] 

4233. D e l i v e r y bond. 3008. Any property taken on attachment under 
the provisions of the two preceding sections, shall be subject to be released 
upon the execution of a delivery bond, with sufficient security as provided by 
law in other cases. [Same, § 4.] 

4 2 3 4 . Sher i f f i n d e m n i f i e d . 3009. In case any sheriff shall be held 
liable to pay any damages by reason of the wrongful execution of any writ 
of attachment issued under the three preceding sections, and if a judgment 
be rendered therefor by any court of competent jurisdiction, the amount of 
such judgment when paid by such sheriff shall become a claim against the 
state of Iowa in favor of such sheriff, and a warrant therefor shall be drawn 
by the auditor upon proper proof. [Same, § 5.] 

SHERIFF'S EETUEN; DISPOSITION OF PEOPEBTY. 

4235. Shal l Show What; w h e n m a d e . 3010. The sheriff shall return 
upon every attachment what he has done under it. The return must show 
the property attached, the time it was attached, and the disposition made of 
it, by a full and particular inventory; also the appraisement above contem
plated, when such has been made. When garnishees are summoned, their 
names, and the time each was summoned, must be stated. And where real 
property is attached, the sheriff shall describe it with certainty to identify it, 
and, where he can do so, by a reference to the book and page where the deed 
under which the defendant holds is recorded. He shall return with the writ 
all bonds taken under it. Such return must be made immediately after he 
shall have attached sufficient property, or all that he can find; or, at latest, 
on the first dav of the first term on which the defendant is notified to appear. 
[R , §3224.] 

W a n t of: The officer may justify under a 
writ under which a levy has been made, al
though the writ has not yet been re turned: 
Kingsbury v. Buchanan, 11-387. 

D e f e c t s i n : It is the levy of the attach
ment , and not the sheriff's re turn on the writ, 
tha t gives the court jurisdiction of the subjeet-
i r i U ' r ; and a defect in the re turn will not 
render the proceedings void, nor subject to 
collateral a t tack; but they will be voidable 
only, and subject to correction in a direct 
proceeding : Rowan v. Lamb, 4 G. Gr., 468. 

The lact that the re turn does not state the 
property levic d on to be that of defendant will 
not render subsequent proceedings under such 
levy void. (Overruling Tiffany v. Glover, 3 
Q. Gr., 887): liowan v. Lamb, 4 O. Gr., 4G8. 

Irregularities or defects in the re turn of an 
officer to the at tachment are waived by acqui
escence in the levy and consenting to the 
property being put into the possession of the 

officer. Such consent is shown by executing 
a delivery bond for the release of the property 
as authorized by law: Case Threshing Ma
chine Co. v, Merrill, 68-540. 

W h e n t o toe m a d e : I t is not required that 
the wri t be returned the first day of the first 
te rm succeeding its issuance. The levy of the 
writ m a y be made at any time before judg
ment or before its r e tu rn : Westphal v. Sher-
ivood, 69-364. 

Be turn as evidence; parol to vary: The 
re turn of the writ , being the act of a sworn 
officer, is prima faeie evidence of the facts 
therein stated. Whether it can lie contra
dicted by parol testimony, qticere: Kingsbury 
v. Buchanan, 11-387. 

The re turn is the s tatutory evidence of wnat 
it purports to show. It constituf 's, with the 
writ , one record. Without a r°tjwn the court 
has no proper evidence before it or. ayy^h fto 
base any proceedings against specific property 
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levied upon, or credits garnished: Boch v. 
Singmaster, 63-511. 

The service and re turn of the writ are the 
evidence of the levy: McDonald v. Moore, 05-
171. 

The re turn of the wri t showing service upon 
the sheriff of notice by a third person claiming 
ownership of the property is sufficient evi-
d ence of the service of such notice: Craivford 
c. Nolan, 73-673. 

The return should show what property was 
attached and the disposal made of it, and all 
acts done by the officer in the execution of it, 

and such re turn is evidence against the parties 
as to the acts done by the parties in executing 
it, which are required by law to be shown by 
the re turn, but it is not evidence of facts not 
necessarily involved in the execution of the 
writ , such as a malicious trespass: Charles 
City Blow, etc., Co. v. Jones, 71-334. 

L e v y a f t e r r e t u r n of the writ and after 
default upon service by publication will not 
confer jurisdiction over the property, and a 
sale thereunder will be a nul l i ty : Osborn v. 
Cloud, 33-104. 

A m e n d m e n t of r e t u r n : See notes to 
*5 4346. 

4 2 3 6 . J u d g m e n t , h o w satisf ied. 3011. If judgment is rendered for 
the plaintiff in any case in which an attachment has been issued, the court 
shall apply in satisfaction thereof, the money, arising from the sales of perish
able property, and if the same is not sufficient to satisfy the plaintiff's claim, 
the court shall order a sale by the sheriff of any other attached property 
which may be under his control. [ R , § 3232; 13 Gr. A., ch. 167, § 25.] 

A special execution may be issued in case of 
property held under a t tachment to awai t the 
rendition of judgment , al though the judgment 
be general and no particular allowance of a 
special execution be made therein: Cornell v. 
Doolittle, 3 G. Gr., 385. 

In case of judgment in a t tachment proceed
ings a special execution in pursuance thereof 
cannot issue after the death of the judgmen t 
debtor: Welch v. Battem, 47-147. 

Where attached property is sold it will be 
presumed that it was sold under special execu
tion as provided by s t a tu te : Beterson v. Foli, 
67-403. 

The lien of the a t t achment is not lost by 
reason of an omission to order a special execu
tion. The property may be sold under a gen
eral execut ion : Kingsbury v. Buchanan, 11-
387. 

In an a t t achment suit commenced by publi
cation of notice, in which the court does not 
acquire jurisdiction over the person of defend
ant by personal service or appearance, t he 
plaintiff cannot have judgmen t for a general 
execution for any residue of the debt left un
satisfied after exhaust ing the at tached prop
erty : Johnson v. Dodge, 19-106. 

4 2 3 7 . Cour t m a y contro l p r o p e r t y . 3012. The court may, from time 
to time, make and enforce proper orders respecting the property, sales, and the 
application of the moneys collected. [R., § 3233. j 

4 2 3 8 . E x p e n s e s for keeping . 3013. The sheriff shall be allowed by the 
court the necessary expenses of keeping the attached property, to be paid by 
the plaintiff and taxed in the costs. [R,, § 3234.] 

The sheriff is liable to a person employed by 
him to take care of a t tached property, anil 
this claim for necessary expenses of keeping 
such property is to be presented by the sher
iff, and not by the person employed by him 
for tha t purpose: Rowley v. Bainter, 69-432. 

4 2 3 9 . S u r p l u s . 3014. Any surplus of the attached property and its pro
ceeds shall be returned to the defendant. [R., § 3235.] 

4 2 4 0 . D i s c h a r g e of p r o p e r t y . 3015. If judgment is rendered in the 
action for the defendant, the attachment shall be discharged, and the property 
attached, or its proceeds, shall be returned to him. [R., § 3236.] 

While the sheriff is entitled to be allowed 
his necessary expenses for keeping the at
tached property he is not to have any compen
sation for personal services in addition to his 
statutory fees and salary: King v. Shepherd, 
68-315. 

J u d g m e n t a g a i n s t p l a i n t i f f u p o n d e 
m u r r e r o r n o n s u i t discharges the attach
m e n t : Harrow v. Lyon, 3 G. Gr., 157; Brown 
o. Harris, 2 G. Gr., 505. 

H o t r e v i v e d b y r e v e r s a l : Where attach
ment has been dissolved by judgment against 
plaintiff, if is not revived by reversal of the 
judgment on appeal: Harrow v. Lyon, 3 G. 
Gi., 157. 

N o r b y s e t t i n g a s i d e n o n s u i t : Where 
the at tachment is released by judgment of 
nonsuit, it is not revived by an order sett ing 
aside the nonsuit upon motion: Brown v. 
Harris, 2 Q. Gr., 505. 

Judgment dissolving the attachment 
o n m o t i o n is suspended by appeal, if the ap
peal is taken within a reasonable time, and it 
the judgmen t is reversed the a t tachment re
mains : Danforih v. Carter, 4-230. 

Such a j u d e nont is a final adjudication 
upon all question.-, involved therein, unless ap
pealed from in proper time. To continue the 
hen ii3 to third p 'isous the appeal nut-t bo 
taken fonhvwth. [but see now, statutory j re
vision referred to helow], but as Detween i,„e 
parties four days is a reasonable t ime. In the 
absence of notice tha t the plaintiff purposes 
appealing from the judgment dissolving the 
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at tachment on motion, the officer holding 
money which is the proceeds of the attached 
property may at once pay it over to the par ty 
thus appearing to be entitled thereto: Dan-
forth v. Rupert, 11-547. 

Where the special verdict of the ju ry showed 
tha t at the time the a t tachment issued plaint
iff had no cause of action, held, that the at
tached property was discharged, a l though 
there was a verdict for plaintiff on an amended 
petition subsequently filed: Cramer v. White, 
29-336. 

J u d g m e n t a g a i n s t p l a i n t i f f discharges 
the a t tachment without any order of court, 
dnd an appeal, taken after the two days from 
the rendition of such judgment , allowed by 
j? 4244, within which to appeal, will not revive 
tne a t tachment : Harger v. Spofford, 4/1-3C9. 

The fact that defendant afterward formally 

moves for a dissolution will not enable plaint
iff, by appealing within two days from such 
order, to keep the a t tachment in force: Ibid. 

S u r e t i e s d i s c h a r g e d : Where no exception 
was taken to an order discharging sureties on 
a discharge bond upon a judgment being en
tered against plaintiff, held, tha t a subsequent 
reversal would not entitle plaintiff to judg
ment against the sureties, it appearing that 
after -the order discharging them they had re
leased indemnity which they held: Barton v. 
Thompson, 66-526, 

T h e i n v a l i d i t y of j u d g m e n t for p l a i n t 
iff, for whatever cause, does not defeat the at
tachment lien, but the case stands as if no 
judgment had been rendered, all fights de
pending upon the preceding steps being unim
paired : Hodson v. Tibbetts, 16-97. 

4 2 4 1 . I n t e r v e n t i o n . 3016. Any person other than the defendant may, 
before the sale of anj7 attached property, or before the paj-ment to the plaint
iff of the proceeds thereof or any attached debt, present his petition, verified 
by oath, to the court, disputing the validity of the attachment, or stating a 
claim to the property or money, or to an interest in, or lien on it under any 
other attachment or otherwise, and setting forth the facts upon which such 
claim is founded; and the petitioner's claim shall be in a summary manner in
vestigated. The court may hear the proof or order a reference, or may im
panel a jury to inquire into the facts. If it is found that the petitioner has 
title to, a lien on, or any interest in such property, the court shall make such 
order as may be necessary to protect his rights. The costs of such proceed
ings shall be paid by either party at the discretion of the court. [R.,*§ 3237.J 

A third party claiming the property 
may avail himself of the summary proceed
ings here provided to have his right to the 
property determined, although he has already 
secured possession of the property by a de
livery bond: Tuttlev. Wheaton, 57-304. 

This section simply provides an additional 
remedy to the third person whose property is 
wrongf ulty seized. He is not bound to follow 
i t : Sperry v. Ethridge, 70-27. 

By this section any person other than de
fendant may intervene at any time before the 
sale of attached property or before the pro
ceeds thereof, or the attached debt, is paid 
over to the plaintiff in the action, and make a 
claim to the property or money. This section 
13, by virtue of § 4276, also applicable in gar
nishments under execution: Edwards v. Cos-
gro, 71-"396. 

Damages for the use or loss of service 
of the property cannot be recovered in such 

proceeding. Such relief can be had only in 
an independent act ion: Jennings v. Iloppe, 
44-305. 

A n y c l a i m , l i e n , i n t e r e s t o r t i t l e to or 
in the property attached may be set up at 
any time before the proceeds are paid to the 
plaintiff in a t t achmen t : Howe v. Jones, 57-
130. 

A p p l i c a b l e i n g e n e r a l a s w e l l a s s p e 
cific a t t a c h m e n t s : These provisions are not 
limited to cases of specific a t t achment : Jen
nings v. Iloppe, 44-305. 

U p o n a p p e a l f r o m j u d g m e n t of a j u s 
t i c e agamst a garnishee, taken by the defend
ant in the action, a third person may intervene 
and assert his claim to the debt under these 
provisions al though the garnishee does not ap
peal : Daniels v. Clark, 38-558. 

A proceeding under this section is not neces
sarily in equi ty : Clinton Nat. Bank v. Stude-
rnann, 74-104. 

4242. R e m e d y o n b o n d . 3011. The fact stated as a cause of attach
ment, shall not be contested in the action by a mere defense. The defendant's 
remedy shall be on the bond, but he may m his discretion, sue thereon by way 
of counter-claim, and in such case shall recover damages as in an original ac
tion on such bond. [R., § 3238.] 

The facts stated as ground of a t tachment A suit on a bond, by way of counter-claim, 
cannot be contested in the action: See notes is an answer in the action sufficient to prevent 
eo§4165. default: Town v. Bringolf, 47-133, 135. 

As to suing by way of counter-claim on the 
bond, see notes to § 4175. 

4243. Di scharge m o t i o n . 3018. A motion may be made to discharge 
the attachment, or any part thereof, at any time before trial, for insufficiency 
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of statement of cause thereof, or for other cause making it apparent of record 
that the attachment should not have issued, or should not have been levied on 
all or on some part of the property held. [R., § 3239.] 

F o r a defect appa ren t on the r eco rd : 
Attached property will be discharged on mo
tion only where it is apparent of record that 
it should not have been levied on; a third 
party claiming the property should proceed in 
accordance with the provisions of § 4241: Tid-
rick v. Sulgrove, 38-339; Williams v. Walker, 
11-77. 

That the petition for attachment does not 
state sufficient ground therefor cannot be 
raised by demurrer, but must be reached by 
motion as here provided: Hunt v. Collins, 
4-56. 

Discharge no t defeated b y g r o u n d 
of a t t achment subsequen t ly acc rued : 
Where it appears that, at the time the writ 
issued, plaintiff had no cause of action, the 
propertj should be discharged, although a 
cause of action, as made out in an ameuded 
petition, has accrued subsequently to the 
writ: Cramer v. White, 29-336. 

ffor defects in pe t i t ion : Ima particular 
case, held, that an attachment should have 
been quashed for defects in the affidavit to 
the petition: Studler v. Barmlee, 10-23. 

Insufficiency of amoun t of bond may 
be a proper ground for motion to dissolve: 
Hamble v. Owen, 20-70. 

Defect in wr i t or w a n t of bond is to be 
raibed in this manner, and not by demuirer: 
Brace v. Grady, 36-352. 

Fa i lu re of plaintiff to recover on the 
whole of the claim sued on is not ground for 
quashing the attachment, pro tanto, after 
judgment: Sackett v. Partridge, 4-416. 

The t r u t h of t h e facts alleged as 
g r o u n d Of a t t achment cannot bo questioned 
on motion to dissolve. The remedy it, by suit 
on the attachment bond: Slur man v. Stoue, 
31-115. 

Exempt ion : That property levied on is 
exempt trom execution may be set up as a 
ground for its release: Wilson v. Stripe, 4 G. 
Gr., 551. 

Where it was shown that the property at
tached was exempt, held, that it should have 
been discharged upon motion, and that such 
showing was not inconsistent with the allega
tions in the petition for attachment, that 
plaintiff was about to remove his property 
from the state: Hastings v. Phoenix, 59-394. 

II the party fails to take advantage of his 
exemption by motion to have the property re
leased, he may still do so by replevin: Wilson 
v. Stripe, 4 G. Gr., 551. 

Where attached property was released on 
iv otiou as exempt, held, that upon seizure of 

4 2 4 4 . T i m e for appeal . 3019. When an attachment has been discharged, 
if the plaintiff then announce his purpose to appeal from such order of dis-
cnarge, he shall have two days in which to perfect his appeal, and during that 
tune such discharge shall not operate a return of the property nor divest any 
lien, if such appeal be so perfected at the end thereof. [R., § 3240.] 

4 2 4 5 . Same . 3020. But, if judgment in the action be also given against 
the plaintiff, he must also, within the same time, take his appeal thereon, or 
such discharge shall be final. [R., § 3241.] 

VOL. 11 — 78 

the same property upon execution in the same 
action defendant might recover it by replevin, 
although a writ of error had been taken from 
the decision on the motion, no supersedeas 
bond being filed: Pellersells v. Allen, 56-717. 

E x e m p t i o n m u s t be c lear ly s h o w n : 
To justify the discharge of property on motion 
on the ground of exemption, the case should 
be made clear and entirely satisfactory. 
Otherwise the party should be left to other 
and ordinary means for testing the liability of 
the property to seizure under the writ: 
McLaren v. Hall, 26-397. 

Wrongfu l l ev y : The fact that the prop
erty was attached by the sheriff outside of his 
county, or that the levy was secured by fiaud 
or violence, is a ground for discharge of the 
property on motion: Pomroy v. Barmlee, 9-
140. 

Ti t le t o r ea l p r o p e r t y : The question 
whether certain real estate is subject to at
tachment may properly be determined on 
motion, but if the title to such property be a 
matter of dispute between the parties, upon 
the facts, it cannot properly be determined in 
this manner : Rausch v. Moore, 48-611. 

W a n t of an a l lowance of t h e a m o u n t 
of p r o p e r t y to be a t tached, as required in 
actions on tort, will not be ground to dis
charge the entire attachment where f lie action 
is both on contract and tort; but if more 
property is seized than can be held under at
tachment on the portion of the action founded 
on contract, the excess may be released: Mosei 
v. Arnold, 43-187. 

Where there is an absence of such allowance 
in an action on tort, and motion is made to 
discharge the attachment on that ground, the 
court may then make an allowance to relate 
back, as between the parties, to the issuance 
of the writ, and refuse to discharge the attach
ment : Magoon v. Gillett, 54-54. 

P l e a d i n g ; ev idence ; es toppel : No 
pleading controverting the motion is required 
or allowed. Evidence of any tacts contro
verting the ground for release set up in the 
motion may be introduced without pleading 
them, even though they establish an estoppe!: 
Joyce v. Miller, 59-761." 

Dissolut ion after discharge b y b o n d : 
Dissolution of the attachment should not be 
ordered alter the attachment has been dis
charged by bond: Austin v. Burgett. 10-302. 

Appearance b y mot ion to release at
tached p r o p e r t y is a general appearance to 
the action: Chittenden v. Hobbs, 9-417. 
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Judgmen t against plaintiff discharges the rendition of such judgment , will not revive 
a t tachment wi thout any order of court, and the a t t achment : Harger v. Spofford, 44-3o9. 
an appeal, taken after two days from the And see notes to § 4340. 

4246. Liberal construction; amendments. 3021. This chapter shall 
be liberally construed, and the plaintiff, at any time when objection is made 
thereto, shall be permitted to amend any defect in the petition, affidavit, bond, 
writ, or other proceeding; and no attachment shall be quashed, dismissed, or 
the property attached released, if the defect m any of the proceedings has, or 
can be amended so as to show that a legal cause for the attachment existed 
at the time it was issued; and the court shall give the plaintiff a reasonable 
time to perfect such defective proceedings; the causes for attachment shall 
not be stated in the alternative. [R., § 3242.] 

a sufficient bond: Van Winkle v. Stevens, 9-
364. 

This section is broader than Rev,, § 3242, 
and clearly authorizes an amendment to a 
wri t t ha t is defective by reason of having the 
seal of the wrong court at tached thereto: Mur-
dough v. McPherrier, 49-479 (overruling Pons 
v. I sett, 4 G. Gr., 76, and Shaffer v. Sundirall, 
33-579, decided under prior statutes). 

Where the writ was defective in not stating 
the sum claimed in the action, held, tha t it 
might be amended in this respect after levy: 
Atkins v. Womeldorf, 53-150. 

The sheriff's re turn on the writ of attach
ment may be amended upon application to 
the court after as well as before the expira
tion of his term of office: Jeffries v. Rudloff, 
73-60. And iur ther as to the return, see notes 
to § 4262. 

As to amendment of petition, see notes to 
§ 4165. 

4 2 4 7 . E n t r y o n i n c u m b r a n c e book. 3022. S o levy of attachment 
on real estate shall be notice to a subsequent vendee or incumbrancer in good 
faith, unless the sheriff making such levy shall have entered in a book which 
shall be kept in the clerk's office of each county by the clerk thereof, and 
called "incumbrance book," a statement that the land, describing it, has been 
attached, and stating the cause in which it was so attached, and when it was 
done and signed by such sheriff; and such book shall be open as other books 
kept by such clerk to public inspection. [R., § 3243.] 

Amendments to the petition setting up no 
new ground of at tachment, but merely mak
ing the original more specific, and to the bond 
as to the amount of the penalty, should be al
lowed, and the a t tachment should not be dis
solved tor any defects thus corrected: Gourly 
v. Carmody, 23-212. 

A party is not to be prejudiced by any de
fects which are corrected by amendment : 
Wadsworlh v. Cheeney, 13-576. 

An amendment is allowable correcting a de
fect m the form of the affidavit: Shaffer v. 
Sundirall, 33-579; Lowenstein v. Monroe, 53-
331; or a defect in the bond: Cheever v. Lane, 
9-193; Holmes v. Budd, 11-186. 

A substituted bond is to be treated in all re
spects as if filed a t the beginning of the action: 
Branch of State Bank v. Morris, 13-136. 

The objection that the bond is not sufficient 
in amount may be avoided by substitution of 

Unt i l the re turn of the writ, persons acquir
ing an interest in the property are not affected 
wi th notice thereof: First National Bank v. 
Jasper County Bank, 71-486. 

The mere entry in the incumbrance book of 
a s tatement of the fact of levy (as required by 
statute), coupled wi th the intention to make a 
levy, will not constitute a levy. The purpose 
of the entry is not as a part of the levy, but as 
constructive notice thereof: Collier v. French, 
64-577. 

An entry of the fact of levy on lands under 
an a t tachment against the husband consti
tutes no notice to a purchaser from the wife 
holding the legal t i t le : Bailey v. McGregor, 
46-667. 

The entry in the incumbrance book of an at
tachment on an equitable interest in land is 
not notice to a vendee or mortgagee of the per

son holding the legal t i t l e : Farmers', etc., 
Bank v. Fletcher, 44-253. 

Failure to enter the levy in the index of 
liens will not defeat the effect of the entry of 
the proper statement in the incumbrance book. 
The entry in the incumbrance book consti
tutes notice and affects the lien ; the indexing, 
while directed to be made, is not made essen
tial to the validity of the entry in the incum
brance book: Blodgett v. Huiseamp, 64-548. 

Section applied: First National Bank v. 
Hayzlett, 40-659. 

Where an a t tachment is levied in proceed
ings pending at a place where court is held 
other than the county seat, failure of the 
deputy clerk to t ransmit a transcript there 
and have it entered in the incumbrance book 
as required by § 237 will prevent such attach
ment becoming a lien on the l and : Benjamin 
v. Davis, 73-715. 

4 2 4 8 . Sheriff; cons tab les . 3023. The words "sheriff" as used in this 
chapter, is meant to apply to constables when the proceedings are in a jus-
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tice's court, or the like officer of any other court. [R., § 3244; 0., '51, 
§ 1883.] 

4 2 4 9 . J u s t i c e ; clerk. 3024. When the proceedings are in a justice's 
court, the justice is to be regarded as the clerk of the court for all purposes 
herein contemplated. [R., § 3245; C , '51, § 1884.] 

C H A P T E R 2. 

OF EXECUTION'S. 

4 2 5 0 . L i m i t a t i o n o n i s s u a n c e of. 3025. Executions may issue at any 
time before the judgment is barred by the statute of limitations, and but one 
execution shall be in existence at the same time. [R., § 3246.] 

tended by statute, held, tha t such s ta tu te was 
applicable to judgments already in existence 
and extended the t ime within which execu
tion might be issued thereon: Gray v. IVff, 
30-195. 

J u d g m e n t e s s e n t i a l t o v a l i d i t y : If there 
is no valid existing judgment when the exe
cution is issued, it is void: Balm v. Nunu, 63-
641. 

B u t o n e e x e c u t i o n : The s ta tu tory provis
ion tha t but one execution can be in existence 
at the same t ime is mandatory and not merely 
directory. Nevertheless it may be waived by 
the par ty for whose benefit it is enacted: Mer-
ritt v. Grover. 61-99. 

The mere issuance of a second writ before 
the r e tu rn of the prior execution unde r which 
the levy has been made is not of itself suffi
cient to establish the abandonment of such 
levy: West v. St. John, 63-387. 

A second execution should not be issued un
til a levy under a prior execution has been dis
posed of: McWilliams v, Myers, 10-325. 

N o n o t i c e of the issuance of execution need 
be given the defendant therein: Ayres v. 
Campbell, 9-313. 

W i t h i n w h a t t i m e m a y i s s u e : At com
mon law, if execution was not sued out within 
a year and a day after judgment , it was pre
sumed that the judgment was satisfied or 
execution released, and a proceeding by scire 
facias was necessary before execution could 
afterwards issue: Von Buhl v. Mucker, 6-187. 

Under the statute, execution on a judgmen t 
of a court of record may issue at any t ime 
within twenty years, but as the lien of such 
judgment upon real property terminates a t 
the end of ten years, an execution on the judg
ment after that t ime only operates as a lien 
upon real property from the t ime of levy: 
Stahl v. Roost, 34-475. 

Execution on a judgment of a justice of the 
peace cannot issue after the expiration of ten 
years unless a transcript thereof has been filed: 
Givens v. Campbell, 30-79. 

Where the t ime within which an execution 
might be issued upon a judgment was ex-

4251. On judgments or orders; attachment for contempt. 3026. 
Judgments or orders requiring the payment of money, or the delivery of the 
possession of property are to be enforced by execution. Obedience to those 
requiring the performance of any other act, is to be coerced by attachment 
for contempt. [R., § 3247; C , '51, § 1885.] 

Proceedings for contempt: The proper 
method of enforcing obedience to a continuing 
order in the na ture of a mandatory injunction 
is by a t tachment for contempt: State v. Bald
win, 57-366. 

Failure to pay money awarded as temporary 
alimony in a divorce suit, and for which judg
ment has been entered, cannot be treated as a 
contempt : Baily v. Baily, 69-77. 

An order to pay to the clerk a sum allowed 

in a divorce suit for temporary al imony m a y 
be enforced by execut ion: Allen v. Allen, 73-
502. 

A certified copy of an order appoint ing a 
receiver and directing him to take possession 
of property serves the same purpose as the 
wri t itself, and a resistance to the receiver 
acting thereunder will constitute a resistance 
to the execution of an order of cour t : State v. 
Rivers, 66-653. 

4252. I n t o a n y c o u n t y . 3027. Executions from any court of record 
may issue into any county which the partjr ordering them may direct. [R., 
§3248; C , ' 5 1 , § 1888.] 

See notes to § 4256. 

4253. O n S u n d a y . 3028. An execution may bo issued and executed on 
Sunday, whenever an affidavit shall be filed by the plaintiff or some person in 
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his behalf, stating that he believes he will lose his judgment unless process 
issue on that day. [R., § 3263.] 

4 2 5 4 . On d e m a n d of p a r t y ; d u t y of clerk. 3029. Upon the rendi
tion of judgment, execution may be at once issued, and shall be by the clerk 
on the demand of the party entitled thereto; and upon its issuance, the ulerk 
shall enter on the judgment docket the date of its issuance, and to what 
county and what officer issued, and shall also enter on said docket the return 
of the officer with the date of the return, the dates and amount of all moneys 
received into or paid out of the office thereon; and these entries shall be made 
at the time of the thing done. [R., § 3265.] 

As to the re turn, see g 4363. 

4255. P e n a l t y . 3030. The clerk wilfully neglecting or refusing to per
form any one of the duties in this chapter imposed, shall be liable to a pen
alty of five hundred dollars, and to damages to the party aggrieved, and shall 
he guilty of a misdemeanor in office, and on conviction thereof, shall be re
moved from office. [R., § 3266.] 

4 2 5 6 . T r a n s c r i p t i n a n o t h e r c o u n t y . 3031. In case execution is 
issued to a county other than that in which the judgment is rendered, a tran
script of such judgment must be filed in the office of the clerk of the district 
court of such county, who shall make an entry thereof in the judgment docket 
of suoii court, and the officer having such execution shall return a copy thereof, 
with his return and doings indorsed thereon, to such clerk, who shall make 
entries thereof in the same manner and extent as if such judgment had been 
entered in and execution issued from such court. [R., § 3249.] 

This section is directory only, and a sale of When the sheriffs deed is recorded in pur-
lands in one county may be madeon an execu- suaiiee of such a sale, it « i l l operate as ron-
tsort issued from another county without the structivo notice of the title of the purchase!, 
filing of the transcript provided for. The although a transcript of tiie judgment wa» 
'fl'cci of failure to file the transcript will be not filed: Foreman o. Higham, 35-383. 
tha t the levy and sale under the execution will Execution cannot be issued on the transcript, 
not impart constructive notice to a sucsequent I t must issue l rom the court originally render-
purciiao'H- ol the property before the recording ing the judgment : Seaton v. Hamilton, 10-
i-f the sher.ff's deed. But actual notice of the 394; Furman v. Dewell, 35-170. 
proceedings will supply the want of such As to transcript, see, also, §4091. 
recoxd notice: Hubbard v. Barnes, 39-239; 
McGtunis v. Edgell, 39-419. 

4257. Return from another county; money, how sent. 3032. 
When sent into any county other than that in which the judgment was ren
dered, return may be made by mail. But money cannot thus be sent except 
by the direction of the party entitled thereto, or his attorney. [R., § 3250; 
(1 , '51, § 1889.] 

4 2 5 8 . G e n e r a l i brm. 3033. The execution must intelligibly refer to the 
judgment, stating the time and place at which it was rendered, the names of 
the"parties to the action as well as to the judgment, its amount, and the 
amount still to be collected thereon, if for money; and, if not for money, it 
must state what specitic act is required to be performed. If it be against the 
property of the judgment debtor, it shall require the sheriff to satisfy the judg
ment and interest out of property of the debtor subject to execution. [R., 
§3251; 0., '31, §1890.] 

"Form: While an execution must pursue which contained a statement of the sum due 
s i j I>P warranted by the judgment , yet a under the decree, held sufficient: Cooley v. 
mere irregularity as to date will not tender a Brayton, 16-10. 
tide thoreuiitler'void. If it so desenbes and A simple variance between the execution 
ideiit.uea the judgment as to rendei ler ta iu and judgment held not oiiffioient to affect the 
the authori ty on which it is issued, it is suffi- validity of the sale: Cn.iwlnyhai/i v. Fetker, 
cient to vest the sheriff with powei to sell: 36-117. 
Sproi! v. B.cid, 3 U. (Jr., A&. AA execution showing that the judgment 

Au • Yo'-utiofli wnicn did not state the under which it was issued was recovered 1 e-
aiiioiu.t to oe niaae out of the property, but K re a peison described by name, but not s t a n d 
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with it as a necessary incident the r ight to uso 
the n a m e of the par ty in whose favor t h e j u d g 
ment was rendered, for the purpose of issuing 
execut ion: McWilliams v. Myers, 10-325. 

A l t e r a t i o n : Where it appeared that t he 
n a m e of the execution debtor h a d been 
changed in the execution, and it was sought 
to defeat the sale on the ground of such alter
ation, held, t ha t it would not be presumed 
tha t the alteration was fraudulently m a d e by 
one not authorized to make it, end after t he 
sale, but that the sale would be u p h e l d : Pres
ton v. Wright, 60-351. 

R e c a l l b y c o u r t : Where a genera l execu
tion was improperly issued on a j u d g m e n t , 
held, tha t on motion of defendant an order-
should have been granted in the court in which 
the judgment was rendered, recalling t he exe
cution and releasing the lev}' m a d e there
under : Mayfield v. Bennett, 48-194. 

to be a justice of the peace, held not sufficient 
to render the wri t void, where the wri t was so 
described and identified as to render certain 
the authori ty on which it was issued: Dean v. 
Goddard, 13-393. 

An execution from a justice of the peace 
specifying who recovered the judgment , and 
against whom it was recovered, but not the 
names of the parties, held sufficient: Williams 
v. Brown, 38-347. 

In a particular case, held, tha t the execution 
sufficiently referred to the judgment and 
stated the matters necessary to be stated as 
required by s ta tu te : Bur dick v. Shigley, 30-63. 

I n w h o s e n a m e t o i s s u e : Execution can 
only issue in the name of the judgment cred
itor except in case of his death, bankruptcy, 
or the like. It cannot issue in the name of 
the assignee of the judgment : Corriell v. Doo-
little, 3 G. Cr., 385. 

The assignment of the judgment carries 

4 2 5 9 . A g a i n s t r e p r e s e n t a t i v e s . 3034. If it be against real or personal 
property in the hands of personal representatives, heirs, devisees, legatees, 
tenants of real property, or trustees, it shall require the sheriff to satisfy the 
judgment and interest out of such property. [R., § 3252.] 

4 2 6 0 . F o r d e l i v e r y of p o s s e s s i o n . 3035. If it be for the delivery of 
the possession of real or personal property, it shall require the sheriff to de
liver the possession of the same, particularly describing it, to the party entitled 
thereto, and may, at the same time, require tiie sheriff to satisfy any costs, 
damages, or rents and profits, with interest, recovered by the same judgment 
out of the property of the party against whom it, was rendered subject to exe
cution, and uie value of the property for which judgment was recovered to be 
specified therein if a delivery thereof cannot be had, and shall in tha t respect 
be deemed an execution against property. [R., § 3253.] 

4 2 8 1 . W h e n fo r p e r f o r m a n c e of a n y o t h e r a c t . 3036. When it re
quires the performance of any other act, a certified copy of the judgment may 
be served on the person against whom it is given, or upon the person or officer 
who is required thereby, or by law, to obey the same, and his obedience thereto 
enforced. [R., § 3251.] 

See notes to § 5904. 

4 2 6 2 . Officer t o r e c e i p t fo r . 3037. Every officer to whose bands an 
execution may legally come shall give a receipt therefor, if required, seating 
the hour when the same was received, and shall make sufficient return thereof, 
together with the money collected, on or before the seventieth day from such 
delivery. [R., § 3255.] 

after the execution itself has expired : Stein v. 
Chambless, 18-414; Moomfy v. Jhuis, ta-38i); 
Childs r. MeCibesney, aO-431; Btdierjicld r. 
Walsh, 21-97; Tho.inglou r. Aih.i, 31-291; 
Wright v. Howell, 35-288. 

The rule that a sale made after the expira
tion of the execution is valid applies to execu
tions issued by justices ol the peace: Walton 
v. Wray, 54-531. 

Where the r ight of the sheriff to subject the 
property levied on to the satisfaction of the 
execution is contested by an action of replevin 
he should not make any re turn un t i l a l ter the 
disposition of the leplevin suit. Hav rag made 
a levy it is competent for linn to exliau>t the 
property on tha t execution, no mat t e r wha t 
t ime expires between the levy and sale of ti.e 
property: Cox v. Cun ter, 03-551. 

F a i l u r e t o r e t u r n : An execution must be 
regarded as existing until it is returned, al
though the re turn da3~ has passed ; and a sale 
under a second execution, issued before the 
first is returned, should, as to the j u d g m e n t 
creditor purchasing thereat, be set aside: Mer-
ritt v. Or over, 57-493. 

The failure ol the sheriff to make re turn of 
a sale within the year following, dur ing which 
redemption is allowed, will not render the sale 
void: Cooper v. French, 52-531. 

Failure to re turn execution within the t ime 
here required does not render the officer liable 
to an action for damages, unless special in jury 
is alleged and proved: Musser v. Maynard, 
S5-197. 

Sale after expiration of execution: If 
a levy be made while the execution is alive a 
sale thereunder will be valid, al though made 
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4 2 6 3 . I n d o r s e m e n t b y officer. 3038. The officer to whom an execu
tion is legally issued, shall indorse thereon the day and hour when he received 
it. and the levy, sale, or other act done by virtue thereof, with the date, and 
the dates and amounts of any receipts or payment in satisfaction thereof; 
the indorsements must be made at the time of the receipt or act done. [R., 
§ 3257.] 

H o w m a d e ; e v i d e n c e : The officer's re- t ha t a statement in the re turn that the ex» 
t u r n indorsed on the wri t is the evidence as to cution was satisfied by defendant giving se-
w h a t property is covered by the levy, and it curity, which was taken by order of plaintiff, 
is not proper for the officer as a witness to and an entry by the clerk upon the judgment 
testify as to whether other property was record of the same facts, did not show a 
levied upon: Flannigan v. Althouse, 56-513. satisfaction upon which a subsequent incum-

If the execution and re turn be shown to brancer could re ly: Aultman v. McGrady, 58-
be lost, parol evidence may be introduced 118. 
to show the contents of such re turn, but for The re turn of the officer " n o property 
no other purpose: Le Barron v. Taylor, 53- found" is sufficient evidence to show that 
637. property of defendant, on which to make a 

An officer is required to make his return in levy, has not been found within the s ta te : 
wr i t ing indorsed on the execution. If the ex- Cameron v. Boyle, 3 G. Gr.. 154. 
ecution is lost or destroyed, it may be that it Statements made by the officer in his re turn 
would be competent to make the re turn on a as to acts w hich are no par t of his official duty 
copy, but unless the fact of such loss or de- are not evidence of such ac ts : Wiekersham v. 
btrucfion is shown by the re turn , a re turn Reeves, 1-413. 
made upon a copy cannot be introduced in As to return of writ of a t tachment , see 
evidence; nor can the re turn be explained by § 4335 and notes. 
parol , unless it is shown that it has been made Ef fec t of i r r e g u l a r i t i e s : The validity of 
and lost or cannot be produced: West v. the sale does not depend upon the regularity 
St. John, 63-287. of the sheriff's re turn, and a purchaser at 

Where the sale is treated as a nullity by the such sale who pays his money and receives his 
part ies, parol evidence tha t it was never com- deed cannot be prejudiced by want of or ir-
pleted may be received: Winnebago County v. regularity m the sheriff's re turn of the sale: 
Brones. 68-682. Hopping v. Brunatn, 2 G. Gr., 39; Corriell v, 

A re turn upon an execution should be a Doolittle, 3 G. Gr., 385. 
s ta tement of wha t is done by the officer in Failure to state in the re turn that notice was 
obedience to the wr i t ; and a statement given to the execution defendant will not in-
therein purporting to show the acts of a per- validate the deed in a collateral a t tack: 
son oth.T than the officer is without author- Humphry v. Beeson, 1 G. Gr., 199. 
i ty ot law, and surplusage; therefore, held, 

PRINCIPAL AND SUEETY. 

4 2 6 4 . P r o p e r t y of p r i n c i p a l first l i a b l e . 3039. When a judgment is 
against a principal and his surety, the officer having the collection thereof shall 
exhaust the property of the principal before proceeding to sell that of the 
surety. [R., § 3258; 0., '51, § 1915.J 

One of two joint judgment debtors cannot This provision only applies when judgment 
compel the creditor to resort to the other one has been obtained against both principal and 
first, unless so directed in the judgment , surety, and not then, unless the order of lia-
a l though as between the two the latter is bility is stated in the j udgmen t : State v. 
primarily liable: Palmer v. Stacy, 44-340. McGlothlin, 61-312. 

4 2 6 5 . M e a n i n g of s u r e t y . 3040. The term "surety " in the foregoing 
section, shall embrace accommodation indorsers, stayers, and all other per
sons whose liability on the claim is posterior to that of another; but the surety 
shall, if requested by the officer, show property of the principal to entitle him
self to the benefit of this provision. [R., § 3259.] 

4 2 6 6 . P r o p e r t y of s u r e t y . 3041. After exhausting the property of the 
principal, the officer shall subject the property of the other parties in the 
order of their liability in the execution. But the partj r subsequently liable, 
shall, if requested by the officer, show property of the party liable before him 
so as to entitle himself to the benefit of this provision. [R., § 3260.] 

4 2 6 7 . O r d e r of l i a b i l i t y . 3042. But all the parties will be considered 
as equally liable in all cases, unless the order of liability is shown to the court 
and recited in the judgment, and the clerk issuing execution on the judgment 
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containing such recital shall state the order of liability in the execution. 
[R., § 3261.] 

The object of this provision is to enable one 
who is a surety to have it so declared of record, 
to the end tha t the property of the principal 
m a y be exhausted; but such a finding by the 

H o n o t i c e of a levy need be given to the ex
ecution defendant: Ayres v. Campbell, 9-313. 

D e s c r i p t i o n : A levy in the following 
words, ' • levied upon a lot of lumber, consist
ing of fencing, flooring, sheeting, etc., etc., as 
the property of," etc., held not sufficiently 
definite as to the description of the property 
to be valid. The levy should describe the prop
erty with such certainty as to enable either 
the successor of the officer or the purchaser a t 
the sale to find and identify i t : Payne v. Bil
ling}! am, 10-360. 

R e t u r n : See notes to §§ 4263, 4363. 
L e v y c o n s t i t u t e s s a t i s f a c t i o n : After 

levy of execution on goods and chattels suffi
cient to satisfy the judgment , and defendant 
in the execution is divested of his r ight to the 
property, and the officer making the levy be
comes liable to the plaintiff for the debt in 
case of failure to perform his duty with refer
ence to the property, such levy becomes prima 
facie satisfaction of the j udgmen t : Lucas v. 
Cassaday, 2 G. Gr., 208. 

And the subsequent release of such a levy 
without the knowledge of a surety will oper
ate as a release of the sure ty : Sherraden v. 
Parker, 24-28. 

While proceedings for the satisfaction of a 

AWhat a c t s : In order to make a legal and 
valid levy upon personal property the officer 
mus t take possession and control, by doing 
such acts as that , but for the protection of the 
writ , he would be liable in trespass therefor. 
Levy upon property which remained locked 
in an outbuilding, the key of which was in 
possession of the debtor, held not sufficient: 
Rix v. Silknilter, 57-262. 

Merely noting the fact of levy upon per
sonal property without taking and keeping 
possession of it, held not sufficient to create a 
l ien: Teehmeyer v. Waltz. 49-645. 

As to levy of at tachment , see notes to S 4178. 
L e a v i n g p r o p e r t y w i t h d e f e n d a n t , who 

remains in possession without giving a deliv
ery bond, will prevent the levy being valid as 
against a subsequent levy under execution, 

court will not be an adjudication as t o t h e 
facts, a t least unless the principal debtor was 
a pa r ty to the proceeding: Walters v. Wood, 
61-290. 

j udgmen t are going on, and property sufficient 
to satisfy it is held under execution, t he j u d g 
men t cannot be sued on : Beck v. Parchen, 
52-46. 

Levy on sufficient personal property to sat
isfy the judgmen t is only considered a satis
faction in certain cases, as where the r ights of 
a junior execution creditor intervene, or where 
the delay in the sale is occasioned by the plaint
iff himself wi thout the agency or consent of 
defendant, but as between the parties, levy is 
not satisfaction; and where property which a t 
the t ime of levy was sufficient to satisfy a 
claim afterwards depreciated in value, owing 
to the postponement of the sale a t the request 
of defendant, held, t ha t the levy did not con
st i tute a satisfaction: Williams v. Gartrell, 4 
G. Gr., 387. 

The rule tha t a levy upon personal proper ty 
is a satisfaction of the judgment unde r which 
the levy is made does not apply in case of levy 
upon real property. Therefore, where a levy 
was made upon real property supposed to be
long to defendant, and the same was bid in by 
plaintiff, but it af terwards appeared t h a t de
fendant had no title, held, tha t plaintiff migh t 
recover from defendant the amoun t of t he 
b id : Reed v. Crosihwait, 6-219. 

under which possession is t a k e n : Border v. 
Benge, 12-330. 

G r o w i n g c r o p s : A levy of execution upon 
an unripe and growing crop is not valid as 
against subsequently acquired liens, if made 
so long befoie the officer can properly proceed 
to advertise or sell as to evince an intent ion 
on the part of the judgment creditor to hold 
the levy for a t ime merely as security, and es
pecially if it is reasonably certain a t the t ime 
of the issuance of the writ tha t it cannot be 
fully executed by the sale of the crop dur ing 
the life of the writ , but t ha t the j udgmen t 
debtor mus t be put to the expense of another 
wr i t : Burleigh v. Piper, 51-649. 

Where the sheriff levied upon corn in the 
field ungathered, and notified parties claiming 
the property of his intention to levy, going 

LEVY. 

4 2 6 8 . H o w m a d e a n d i n d o r s e d . 3043. When an execution is deliv
ered to an officer, he must proceed to execute the same with diligence; if exe
cuted, an exact description of the property at length, with the date of the 
levy, shall be indorsed upon or appended to the execution, and if the writ was 
not executed, or only executed in part, the reason in such case must be stated 
in the return. [R., § 3262.] 

4 2 6 9 . W h a t a c t s n e c e s s a r y . 3044. The officer must execute the writ 
by levying on the property of the judgment debtor, collecting the things in 
action by suit in his own name, if necessary, or by selling the same, selling 
the other propertv and paying to the plaintiff the proceeds, or so much thereof 
as will satisfy the execution. [R, § 3267; C., '51, § 1904.] 
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into the field for the purpose of making a 
levy, held, tha t having done all tha t could be 
done in order to take possession and give no
tice to persons interested, the sheriff was not 
required, in order to maintain his levy, to do 
more than owners of property usually do under 
such circumstances to retain possession : Barr 
v. Cannon, 69-20. 

Where crops were levied upon as property 
of a tenant and left in his hands as agent, 
held, tha t this was a sufficient levy to consti
t u t e a conversion as to the landlord, who had 
a chattel mortgage on the crops, and tha t the 
conversion dated from such levy, and not 
merely from the t ime of sale: Sluart v. Phelps, 
39-14. 

E s t o p p e l : The action of a par ty in dis
claiming ownership in property before levy 
thereon cannot be relied on as estopping him 
from setting up a claim subsequently ac
quired, the par ty making the levy not having 
been deceived or induced to act by any prece
dent act or declaration of the par ty thus 
claiming under the subsequently acquired 
c la im: Davidson v. Diryer, 62-332. 

L i a b i l i t y for p r e s e r v i n g p r o p e r t y u n 
d e r l e v y : An officer is required to exercise 
only ordinary care in the preservation of prop
erty held by him under execution or attach
ment : Cressivell v. Burt, 61-590. 

After the officer has le\ ied upon personal 
property it is. in legal contemplation, in his 
possession, custody or control; and if left 
wi th a third person as bailee for safe keeping, 
such custody is deemed the custody or pos
session of the officer unci for bis benefit. Al
though the bailee may be liable in replevin, it 
by no means follows that the officer is not 
also liable : Ralston v. Black, 15-47. 

Where , in an action against a constable for 
the valee of properly levied on by him, it was 
alleged that be had negligently permitted the 
same to be stolen from him, held, tha t evi
dence of the b i d that the property was so 
stolen was admissible in behalf of defendant, 

notwithstanding the fact of the levy appeared 
from his re turn on the wr i t : Harper v. Mojfit, 
11-527. 

A constable who is unable by reason of sick
ness to discharge his duties as to property 
levied upon may relieve himself from respon
sibility by turn ing the property over to an
other constable, and it seems that the latter 
may in such case demand indemnity if in
demnity should properly be given, and could 
not then refuse to receive the property: Ev
ans v Thurston, 53-123. 

Liability for execution of process: If 
the officer in executing process acts in good 
faith, and in entering upon" the premises of 
the party against whom the writ is directed is 
guilty of no oppression, and makes no dis
turbance further than is necessary in making 
the seizure, the trespass, even if made without 
authority, is nominal only, and nominal dam
ages will limit the extent of the recovery 
against h i m : Pluwnner v. Harbut, 5-308. 

The sheriff who seizes property beyond the 
limits of his own county is a wrong-doer, and 
is liable to the owner and possessor in an ac
tion for trespass: Parmlee v. Leonard, 9-131. 

A process in a case over which the court or 
officer issuing it had jurisdiction, but in exer
cising which he does not in all particulars ful
fill the requirements of the law, is not void. 
The officer cannot in such case determine the 
validity of the proceeding, nor refuse to exe
cute the writ , and is therefore protected under 
i t : Slate v. Foster. 10-435. 

A sheriff who commits a trespass by taking 
goods illegally is liable alter going out of of
fice, though bis successor sells the s jme and 
receives the money: Duke v. Vincent, 29-308. 

F a i l u r e t o m a k e l e v y : A sheriff is not 
liable in damages for iailure to levv execution 
upon property m defendant's hands il he uses 
ordinary skill and reasonable diligence in the 
discharge of his dut ies : Crosby v. Hunger-
ford, 59-713. 

4 2 7 0 . W h a t p r o p e r t y . 3045. The officer shall in all cases select such 
property, and in such quantities, as will be likely to bring the exact amount re
quired to be raised, as nearly as practicable, and having made one levy, may, at 
any time thereafter, make other levies if he deem it necessary. But no writ of 
execution shall be a hen on personal propertv before the actual levy thereof. 
[R., § 3268; C.,'51. § 1903; 9 G. A., ch. 174, §10.] 

Property which may be seized: The 
general rule is that the right to seine and sell 
is co-extensive only wi th the power to take 
and deliver possession: Campbell v. Leonard. 
11-4S9. 

I n t e r e s t of p l e d g o r : The pledgee under 
a valid pledge has a right to the property 
prior to that acquired thereon by levy of exe
cution against the pledgor with knowledge 
of the pledgee's r ights : Reeves v. Sebern, 16-
234. 

Interest of mortgagor of chattels: See 
§ 4189 and notes. 

L e a s e h o l d i n t e r e s t : A leasehold interest 
is subject to sale under execution: Sweezy v. 
Jones, 65-272. 

But the rights of a tenant in possession, with 
option of purchasing, are not greater than a 
leasehold iuteiest, and cannot be sold distinct 
therefrom: Ibid. 

A n e q u i t a b l e i n t e r e s t in real property, 
which is a matter of record, may be sold under 
execution without an equitable action being-
brought to subject it to the j udgmen t : Lip-
pencott v. Wilson, 40-425. 

A b u i l d i n g elected by one person upon 
land of another under a parol license, being 
chattel property, may be sold by a constable 
under execution from a justice of the peace: 
Walton v. Wray, 54-531. 

R e a l p r o p e r t y of a p e r s o n d e c e a s e d 
cannot be seized under a judgment recovered 
in an action against the administrator. Such 
sale would not be binding against the he i r s : 
Lepage v. McNamara. 5-124. 

T h e r i g h t of r e d e m p t i o n and possession 
during the redemption period which a debtor 
has in property which has been sold at judi
cial sale is subject to levy and sale, at least in 
a case where the debtor would not be entitled 
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A s e c o n d l e v y cannot be made unt i l the 
first is disposed of: Downard v. Crenshaw, 
49-296. 

The assignee of a judgmen t cannot disregard 
a levy already made and issue a second exe
cution and have another levy made thereunder 
unt i l the levy under the first execution has 
been disposed of in some way known to the 
l a w : McWitliams v. Myers, 10-325. 

Where real estate has been levied on, such 
levy must be disposed of by sale or abandon
ment , or set aside by a court, before a second 
execution can issue, except as authorized by 
§ 4315: Downard v. Crensliaw, 49-296. 

But one execution can be in existence at the 
same t i m e : See § 4250 

L i e n o n p e r s o n a l p r o p e r t y : A wri t of 
execution does not become a lien upon per
sonal property until actual levy is m a d e : 
Reeves v. Sebern, 16-234. 

to redeem from a second sale, and a surety 
may require tha t such property be subjected 
to the payment of the debt before his property 
is levied on : Barnes v. Cavauagh, 53-27. And 
see notes to § 4331. 

P r o p e r t y i n t e n d e d for s p e c i a l u s e is 
subject to a levy although it cannot thereafter 
be applied to such use and does not realize on 
sale the amount of money it would have 
brought for use tor the purpose intended. In 
such case the officer will not be liable for the 
damage resulting, if the levy is r ightful : Coffey 
v. Wilson, 65-270. 

P r o p e r t y i n t h e h a n d s of a r e c e i v e r ap
pointed by a court is not liable to seizure by 
an officer under execution: Martin v. Davis, 
21-535. 

E x c e s s i v e l e v y will be ground for sett ing 
aside a sale, even though the whole property 
sold has been previously attached in t he same 
action: Cook v. Jenkins, 30-452. 

4 2 7 1 . J u d g m e n t s ; b a n k - b i l l s ; t h i n g s i n a c t i o n . 3046. Judgments, 
bank-bills, and other things in action, may be levied upon and sold, or ap
propriated as hereinafter provided, and assignment thereof by the officer 
shall have the same effect as if made bv the defendant. [R., § 3272; C , '51, 
| 1893; 13 G. A., ch. 167, § 26.] 

J u d g m e n t s : Aside from the provisions of 
this section, j udgmen t s cannot be levied on 
and sold as piopeity, but garnishment of the 
judgment debtor would be the proper r emedy : 
Osbom v. Cloud, 2 J - 1 0 4 . 

Although by express statutory provisions 
a j udgmen t may now be levied on and sold 
under execution, it i=> nevertheless a debt and 
net to be reached under an at tachment by a 
levy, but only by garnishment : Ochiltree v. 
Missouri, I. & N. R Co., 49-150. 

Wbe ie an agent recoveis a judgmen t in his 
own nrme , but lor the benefit of the principal, 
and to which the principal is entitled, such 
agent has no interest ' therein which can be 
subjected to bis debts : Beavtr Valley Bank v. 
Cousins. 07-310. 

N e g o t i a b l e n o t e s may, by the above statu
tory pro\ision, be taken and sold by indorse
ment, and such transfer will vest the trans
feree vvith a title discharged ot infirmities: 
Earhart v. Gant, 32-481. 

The word " defendant" will apply to a de
fendant in a garnishment proceeding as well 

4 2 7 2 . P e r s o n s i n d e b t e d m a y p a y . 3047. After the rendition of judg
ment, any person indebted to the defendant in execution may pay to the 
sheriff the amount of such indebtedness, or so much thereof as is necessary to 
satisfy the execution, and the sheriff's receipt shall be a sufficient discharge 
therefor. [R., § 3273; C , '51, § 1894.] 

[The word ' ' sheriff " is erroneously inserted in the Code following ' ' necessary," in the thi rd 
line of this section.] 

4 2 7 3 . P u b l i c p r o p e r t y . 3048. Public buildings owned by the state, or 
any county, city, school district, or other municipal corporation, or any other 
public property which is necessary and proper for carrying out the general 
purpose for which such corporation is organized, are exempt from execution. 
The property of a private citizen can in no case be levied on to pav the debt, 
of any such. [R., § 3274; C , '51, § 1895.] 

Public buildings of a municipal corporation them is not a lien thereon : Davenpoi t v. Peona 
are exempt i rom execution. Therelore, a M. & F. Ins. Co., 1 
judgment against the corpoiauon owning As such buildings: 

as to the defendant in the original act ion: 
Ibid. 

Without reference to s tatutory provision, 
held, t ha t a bona fide puichaser of a note 
levied on ai d sold under execution wa» pro
tected against a prior purchaser of the note 
by vt rbal t ia rs fer from tile judgment debtor, 
wlteie the note was found in the hands of 
payee's agent, and without any marks ol as
signment to the puichaser : Allison v. King, 
21-302. 

A purchaser of a note at a sale under exe
cution against c ne with whom it had been 
left a l ter matur i ty for collection, and who 
had wrongfully converted it to bis own us», 
a e q u h e s n o title and cannot main ta in action 
thereon: McCormick v. Williams, 54-50. 

B o n d s ol a railroad company « i n c h had 
been negotiated and afterwards bought back 
by the company, but not de lue i ed to it, held 
subject to be levied on bv execution against 
the company: Helheringlon v. Hoyden, 11-
335. 

270. 
cannot be seized and sold 
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under execution, a mechanic's lien cannot be 
enforced against t h e m : Lewis v. Chickasaw 
County, 50-234; Loring v. Small, 50-371; 
Charnock v. District T'p, 51-70; Whiting v. 
Story County, 54-81. 

An averment tha t property levied on is t ha t 
of a municipal corporation, and necessary and 
proper for its use in carrying out its purposes, 
is a sufficient allegation as to its public char
acter : Fort Dodge v. Moore, 37-388. 

4274. Tax levied to pay corporate debt. 3049. If no property of a 
municipal corporation against which execution has issued can be found, or if 
the judgment creditor elect not to issue execution against such corporation, a 
tax must be levied as early as practicable to pay off the judgment. When 
a tax has been so levied and any part thereof shall be collected, the treasurer 
of such corporation shall pay the same to the judgment creditor, or to the 
clerk of the court in which the judgment was rendered, in satisfaction thereof. 
[R., § 3275; C , '51, § 1896; 13 Gr. A., ch. 43 ; 14 G. A., ch. 87.] 

be distributed and partial payments required, 
such as can be legally made: Coffin v. City 
Council of Davenport, 36-515. 

But where the tax cannot be levied by rea
son of the limit of taxation, mandamus will 
not be awarded: Polk v. Winett, 37-34; Rice 
v. Walker, 44-458; Supervisors v. United 
States, 18 Wall., 71. 

Where the limit of taxation has been reached, 
and it appears that the payment of a judg
ment would seriously embarrass the county 
in meeting its current expenses, a writ of 
'mandamus will not lie to compel the county 
to reserve a part of the t ax collected in order 
to pay the j udgmen t : Clay County v. McAleer, 
115 U. S., 616. 

Where taxes were levied for judgment fund 
and for city judgment tax, held, tha t the offi
cers of the city could be enjoined at the suit 
of judgment creditors from diverting the pro
ceeds to other purposes, and that evidence was 
not admissible to show that the levy was for 
another purpose: Rice v. Walker, 44-458. 

The statutory provisions as to the enforce
ment of judgments are applicable to a school 
district, and mandarfms may be brought 
against its officers to compel the levy of a t ax 
as provided: Boynton v. District T'p, 34-510; 
Stevenson v. District T'p, 35-462, 471; Curry 
v. District T'p, 62-102. 

Under the provisions of Revision of 1860, 
that a judgment creditor might have the 
amount of his judgment and costs in the ordi
nary evidences of indebtedness of the corpora
tion,' held, tha t a creditor could not be com
pelled to take such evidences of indebtedness 
m payment of bis j udgmen t : State ex rel. v. 
Davenport, 12-335; Oswald v. Thedmga, 17-13; 
Porter v. Thomson, 33-391. 

The fact that a city cannot meet an indebt
edness out of the funds raised by one year's 
levy, by reason of a restriction on the amount 
of such levy, cannot operate to defeat the right 
of a party having a contract with the city to 
ul t imate payment : Davenport, etc., Co. v. Da
venport, 13-229. 

The fact that a judgment when rendered 
cannot be enforced against the city by reison 
of the want of power of the city to levy a tax 
to pay such judgment will not be a defense to 
the act ion: Slusser v. Burlington, 42-378. 

This section confers upon such corporations 
no additional power to tax which is not other
wise granted to them, and a corporation can
not be compelled under such provision to levy 
a t a x in excess of the limit imposed by its 
char te r or the limit imposed by statute or the 
const i tut ion: Clark v. Davenport, 14-494; 
Polk v. Winett, 37-34; Iowa R. Land Co. v. 
Sac County, 39-124: Jeffries v. Lawrence, 42-
498, 505; Supervisors v. United States, 18 
Wall . , 71 (modifying Butz v. Muscatine, 8 
Wall . , 575). 

But the limitations found in § 676, as to the 
ra te of city taxes, apply only to taxes there 
specified, and do not prevent the levying of 
additional taxes to pay indebtedness on which 
a judgment has been rendered: Rice v. Walker, 
44-458. 

A judgment creditor has, under this provis
ion, the right to require that the levy and col
lection of a tax to pay his judgment be made, 
and a sufficient amount thereof set apart lor 
the payment of his claim, and this duty may 
be enforced by mandamus: Stale ex rel. v. 
Davenport, 12-335. 

But the payment of a claim not yet reduced 
to judgmen t cannot be thus enforced: Ibid. 

A judgment creditor, having demanded the 
levy of a tax for the payment of his judgment , 
is entitled to have his debt paid in preference 
to other simple contract debts, and may have 
an order m an action by 'mandamus for the 
levy of a tax for the specific payment of such 
j u d g m e n t : Coy v. Citu Council of Lyons, 
17-1. 

The order may direct tha t if the amount 
which may be legally levied is not sufficient, 
similar taxes shall be levied for tha t purpose 
tor subsequent years : Ibid. 

Mandamus is the appropriate remedy to 
compel the authorities to levy the tax when it 
is their duty to do so: Butz v. Muscatine, 8 
Wall . , 575. 

Where a tax has been levied and collected, 
as provided by statute, an action of n andamus 
will lie to compel the treasurer to pay it over 
to the creditor: Blown v. Crego, 32-498. 

Where a judgment cannot be paid out of the 
prooer fund under a full legal levy in addition 
to the ordinary expenses of the municipal gov
ernment , the payment of the judgment will 

4275. Stock; debts; property in hands of third persons. 3050. 
Stock or interests owned by the defendant in 'any corporation, and also debts 
due him, and property of his in the hands of third persons, may be levied 
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upon in the same manner provided for attaching the same. [R., § 3269; C , 
'51, § 1892.] 

[The provisions as to at tachment are in § 4181. Levy upon mortgaged personal p roper ty is 
provided for by §§ 4189-4194.] 

PROCEEDINGS BY GARNISHMENT. 

4 2 7 6 . N o t i c e ; i s s n e ; t r i a l . 3051. In proceedings by garnishment on 
execution, the garnishee shall be served as incase of attachment. The plaint
iff may, also, if the garnishee is called into court, have a case docketed against 
him without docket fee, and upon his answer to the officer, issue may be made 
and notice thereof given him, or issue may be made on his answer in court 
-without any notice thereon, if made at the same term; and in all these and 
every other particular, the proceedings shall be the same as under garnish
ment cm attachment, as near as the nature of the case will allow. [R., 
§ 3270.] 

If issue is not taken upon the answer of the The proceeding by garnishment does not 
garnishee at the term it is filed, the garnishee obtain where the creditor seeks to subject t he 
is entitled to notice: Kienne v. Anderson, 13- real estate of his debtor in the hands of th i rd 
565. persons to the payment of his debts. The pro-

There is no provision requiring notice of the visions for garnishment under execution relate 
garnishment proceeding to be served on the to personal property, and not to proceedings 
judgment debtor, and the court may proceed where the equitable interest of the debtor in 
against the garnishee without having junsdic- real property is sought to be reached : Sec
tion of such debtor: Smith v. Dickson, 58-444. movrv. Kramer, 5-285. 
But contra, Williams v. Williams. 61-612. The provisions of § 4241 as to in tervent ion 

If the judgment on which the execution was are applicable in cases of garn ishment under 
issued, al though voidable for error on appeal, execution as well as in garnishment unde r at-
is not void, it is sufficient to protect the gar- t a chmen t : Edwards v. Cosgro, 71-296. 
nishee, and he cannot object there to : Hous- I n general, see notes to § 4200. 
ton v. Walaott, 1-86. 

4277. Not affected by expiration of execution. 3052. Proceedings 
by garnishment on execution shall not be in any manner affected by the ex
piration of the execution or its return; and where parties thereunder have 
been garnished, the officer shall return to the next term thereafter a copy of 
the execution with all his doings thereon, so far as the garnishments thereon 
are concerned. [R., § 3271.] 

JOINT OE P A R T N E R S H I P PBOPEBTY. 

4 2 7 8 . I n v e n t o r y a n d a p p r a i s e m e n t . 3053. When an officer has an 
execution against a person who owns propert}' jointly, in common, or in part
nership with another, such officer may levy on and take possession of the prop
erty owned jointly, in common, or in partnership, sufficiently to enable him to 
appraise and inventory the same, and for that purpose shall call to his assist
ance three disinterested persons, which inventory and appraisement shall be 
returned by the officer with the execution, and shall s.tate in his return who 
claims to own the property. [R., § 3287; C , '51, § 1917.] 

4 2 7 9 . E q u i t a b l e p r o c e e d i n g . 3054. The plaintiff shall, from the time 
such property is so levied on, have a lien on the interest of the defendant 
therein, and may commence an action by equitable proceedings to ascertain 
the nature and extent of such interest and to enforce the lien; and, if deemed 
necessary or proper, the court or judge may appoint a receiver under the cir
cumstances provided in chapter twelve of title seventeen of this code. [R., 
§§ 3289-91.] 

A partner 's interest in partnership property simply pertain to the method of enforcing the 
is liable to execution which may be levied liability of the property to the wr i t : Lambert 
thereon and will remain a lien until satisfied v. Powers, 36-18. 
by sale or otherwise. The equitable proceed- In determining the interest of the debtor in 
ings contemplated by this section in such cases the partnership, partners and creditors may 
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be made parties to the equitable proceeding, 
and where the case demands, the partnership 
m a y in such proceeding be fully settled and 
•woundup: Richards v. Haines, 30-574. 

Where a creditor levied on firm property 
under an individual judgment against one 
par tner , and sold the property without bring
ing the equitable action provided for by stat
u te , just referred to, held, tha t a creditor of 
t he firm obtaining judgment against the part-
ners individually might subsequently levy 
upon such property and maintain an equitable 
action to have the property subjected first to 
t h e payment of the firm debt, it appearing 

D u t y t o l e v y ; b o n d : An officer is bound 
to levy on anj personal property in the pos
session of, or that he has reason to believe be
longs to, defendant, or any on wmch the 
plaintiff directs him to levy, and is not liable 
in any way by reason of such levy until he 
receives the notice provided for in this section. 
H e cannot demand an indemnifying bond un
til such notice is served. His remedy by in
terpleader is merely cumula t ive : Kaster v. 
Pease, 42-488. 

A simple disclaimer at the t ime of the levy, 
by the execution debtor, of any interest in 
the piopei ly, will not bo sufficient in itself to 
pu t the officer on inquiry as to the ownership 
of the property, or justify him in postponing 
the levy and incurring the risk of having the 
execution debtor dispose of the propeity or 
otherwise place it beyond his reach: West v. 
St. John, 63-287. 

Where the execution plaintiff has given an 
indemnifying bond, the officer must hold the 
property at all events ami apply it to the exe
cution unless it is taken from him by legal 
process, and cannot escape liability for not so 
doing by showing that it was not the property 
of the judgment defendant: Evans v. Thurs
ton, 53-122. 

But the officer is not liable in damages for 
failure to levy upon property in defendant's 
possession, if it is shown that such defendant 
had no interest therein subject to levy: 
Crosby v. Ilungerforcl, 59-712. 

Where the officer has been indemnified it 
is his utity to use the proper means to make 
the levy effective on the proper ty: Cox v. Cur
rier, 02-551. 

This section does not apply to a case where 
t he execution defendant claims tha t the prop
erty is exempt from execution: McCoy v. Cor
nell, 40-457; Parsons v. Thomas, 62-319. 

These provisions as to the indemnifying 
bond, as they originally stood, did not apply 

that there was no other firm property: Ault-
man v. Fuller, 53-60. 

Where an execution against the partnership 
was returned nulla bona as to the partnership 
and also as to an individual partner, except 
as to certain property standing in his wife's 
name, held, tha t before a proceeding by scire 
facias (authorized by statutory provisions not 
now in force), plaintiff could maintain his ac
tion in equity to subject the property to the 
satisfaction of the execution, and require de
fendant to show cause in the same action why 
individual property should not be levied on to 
pay the firm debts : Ticonic Bank v. Harvey, 
16-141. 

to levies under a t t achment : Wi dsworlh v. 
TValtiktr, 45-395 Hall v. Ballou, 58-585. But 
now see §S 4195-4199. 

Where the officer, without requiring an in
demnity bond, proceeds to sell property as to 
which a third person has given him proper 
notice of ownership, such owner may main
tain against him an action of replevin for the 
propeity. although at the t ime the action was 
brought the property was not in the posses
sion tit the officer: Hardy v. Moore, 62-65. 

J o i n t b o n d : Where an officer has several 
writs of execution by different judgments 
against the same defendant, and is served 
wi th notice of a claim to the property by a 
third person, an indemnifying bond may be 
given jointly by the execution plaintiffs, a,nd 
on such bond an action against them jointly 
may be mainta ined: Baxter v. Rcy, 62-336. 

T h e n o t i c e provided for by s tatute in order 
to authorize the officer to require an indemni
fying bond must be delivered to him. I t is 
not sufficient to simply read it to h im: Gray 
v. Parker, 49-634. 

The object of this notice is not for the pur
pose of pioving claimant's title to the prop
erty, but to enable him to maintain an aclion 
against the officer. 11 should run to the offi
cer and be unequivocal in character : and held, 
tha t a bill of sale from judgment defendant to 
the claimant, for the property levied on, was 
not a sufficient notice under the s ta tu te : Gray 
v. Parker, 53-505. 

Service of the writ ten notice upon the dep
uty sheriff who makes the levy is sufficient: 
Burrows v, Waddell, 52-195. 

But an acceptance of service of such notice 
by the sheriff's deputy is not binding: Chapin 
v. Pmkerton, 58-236. 

If the levy is by the deputy sheriff service 
of notice of the claim upon the property by a 
third person made upon the sheriff is suffi
c ient : Headington v. Langland, 65-276. 

INDEMNIFYING- BOND. 

4 2 8 0 . W h e n r e q u i r e d . 3055. An officer is bound to levy an execution 
on any personal property in the possession of, or that he has reason to believe 
belongs to the defendant, or on which the plaintiff directs him to levy, unless 
he has received notice in writing from some other person, his agent, or at
torney, that such property belongs to him; or, if after levy he receives such 
notice, such officer may release the property unless a bond is given as pro
vided in the next section; but the officer shall be protected from all liability 
bv reason of such levy until he receives such written notice. [R., § 3277; C , 
'51, §1916.] 
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The fact that upon a claim by a third par ty necessary to allege the giving of such no t ice ; 
to the property the levy has been released, Allen v. Wheeler, 54-628. 
upon failure of the execution plaintiff to give Al though the officer is to be protected from 
an indemnity bond, will not render the seiz- all liability by reason of the levy unt i l notice 
ure of such property under a second execution is received, he cannot mainta in an action for 
in-al id as against the owner of the property expenses and attorneys'foes in defending a re
al a fraudulent grantee thereof: Clark v. plevin suit for the property levied on, in which 
Reiniger, 66-507. he is successful: Rickabaugh v. Bada, 50-56. 

R e m e d y a g a i n s t off icer: In the absence Where plaintiff gives an indemnifying bond 
of the notice of ownership of, or claim to, the upon notice being served upon the officer by a 
property required by statute in order to au- third person tha t he has a lien upon the prop-
thorize the officer to demand an indemnifying erty as mortgagee, and the proper ty is then 
bond, replevin will not lie against the officer seized and sold, recovery on the bond cannot 
to recover the property levied on : Finch v. be defeated on the ground tha t the mor tgagee 
Hollinger, 43-598; Peterson v. Espeset, 48-262. still has a lien upon the property, and m a y 

And in an action to recover the property take it under the mor tgage : Rand v. Barrett, 
from the officer holding it under a levy, it is 66-731. 

4 2 8 1 . C o n d i t i o n s . 3056. When the officer receives such notice he may 
forthwith give the plaintiff, his agent, or attorney, notice that an indemnifying 
bond is required. Bond may thereupon be given by or for the plaintiff, with 
one or more sufficient sureties, to be approved by the officer, to the effect that 
the obligors will indemnify him against the damages which he may sustain in 
consequence of the seizure or sale of the property, and will pay to any claim
ant thereof the damages he may sustain in consequence of the seizure or sale, 
and will warrant to any purchaser of the property such estate or interest 
therein as is sold; and thereupon the officer shall proceed to subject the prop
erty to the execution, and shall return the indemnifying bond to the district 
court of the county m which the levy is made. [R., § 3277.] 

4 2 8 2 . I f n o t g i v e n l e v y d i s c h a r g e d . 3057. If such bond is not given, 
the officer may refuse to levy, or if he has done so, and the bond is not given 
in a reasonable time after it is required by the officer, he may restore the 
property to the person from whose possession it was taken, and the levy shall 
stand discharged. [R., § 3278.] 

4 2 8 3 . Officer p r o t e c t e d . 3058. The claimant or purchaser of any prop
erty, for the seizure or sale of which an indemnifying bond has been taken 
and returned by the officer, shall be barred of any action against the officer 
levying on the property if the surety on the bond was good wThen it was taken. 
Any such claimant or purchaser may maintain an action upon the bond, and 
recover such damages as he may be entitled to. [R., § 3279.] 

This section is unconstitutional so far as it berg v. Babcock, 61-601; Cheadle v. Guittar, 
domes to a claimant of property levied on the 68-680. 
r ight to maintain an action lor its recovery The owner of property wrongfully seized is 
against an officer levying on such property not bound to bring an action upon the indem-
under execution against another person, in nifying bond, but in whatever proceeding re-
1hat it deprives the owner of his property covery for the wrongful seizure and sale is 
without due process of law, by substi tuting claimed, payment by and d'scharge ot one 
the liability ot the par ty to the bond for t ha t wrong-doer, as, for instance, the execution 
ol the officer for his trespass: Foide v. Mann, plaintiff, will discharge other joint wrong-
53-42; Craig v. Fowler, 59-200. And see Sun- doers, for instance, the sheriff: Alwood v. 

Brown, 72-733. 

4 2 8 4 . A p p l i c a t i o n of p r o c e e d s . 3059. Where property, for the sale of 
which the officer is indemnified, sells for more than enough to satisfy the exe
cution under which it was taken, the surplus shall be paid into the court to 
which the indemnifying bond is directed to be returned. The court may order 
such disposition or payment of the money to be made, temporarily or abso
lutely, as map be proper in respect to the rights of the parties interested. 
[R., § 3280.] 

4 2 8 5 . E x e c u t i o n s b y j u s t i c e s . 3060. The provisions of the preceding 
t i ' lions as to bonds, shall apply to proceedings upon executions issued by jus
tices of the peace. Indemnifying bonds shall be returned in such cases with 
the execution under which thej' are taken. [R., § 3286.] 
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STAY OF EXECUTION, 

4 2 8 6 . H o w effected. 3061. On all judgments for the recovery of money, 
except those rendered in any court on an appeal or writ of error thereto, or 
against any officer, person, or corporation, or the sureties of any of them, for 
money received in a fiduciary capacity, or for the breach of any official duty, 
there may be a stay of execution if the defendant therein shall, within ten 
days from the entry of judgment, procure one or more sufficient freehold sure
ties to enter into a bond acknowledging themselves security for the defendant 
for the payment of the judgment, interest, and costs from the time of render
ing judgment until paid, as follows: 

1. If the sum for which judgment was rendered, inclusive of costs, does not 
exceed one hundred dollars, three months; 

2. If such sum and costs exceed one hundred dollars, six months; provided, 
tha t the provisions of this chapter in relation to stay of execution shall not 
apply to existing contracts, but such contracts shall be governed by the laws 
in force at the time they were made, which are as follows: 

When judgment has been rendered against any one for recovery of money, 
he may, by procuring one or more sufficient freehold securities to enter into 
a recognizance acknowledging themselves security for the defendant for the 
payment of the judgment, together with the interest and costs accrued and to 
accrue, have a stay of the execution from the time of rendering judgment, as 
follows: 

If the sum for which judgment was rendered, inclusive of costs, does not 
exceed live dollars, one month; 

If such sum and costs exceed five, but not twenty dollars, two months; 
If such sum and costs exceed twenty, but not forty dollars, three months; 
If such sum and costs exceed forty, but not sixty dollars, four months; 
If such sum and costs exceed sixty, but not one hundred dollars, six months; 
If such sum and costs exceed one hundred, but not one hundred and fifty 

dollars, nine months: 
If such sum and costs exceed one hundred and fifty dollars, twelve months; 
And provided further, that all judgments shall bear interest at the rate of 

ten per cent, per annum on which stay is taken. [R., § 3293.] 
The privilege of staying the judgment is ex- rendered, the intention to do so should be 

tended to any one who, being a party to the clearly expressed; and where the time dur ing 
proceeding, has such an interest as that , in which stay might be applied for was abridged, 
equity, as between him and the judgment held, tha t in the absence of any expression ot 
debtor, he may be compelled to pay the debt, an intention to the contrary, the new statute 
Therefore, held, tha t a subsequent purchaser was not applicable to the t ime within which 
of mortgaged premises, who had assumed the stay might be taken as to judgments existing 
payment of the incumbrance, might stay a at the t ime of the change: Du Boise v. Bloom, 
j udgmen t against the original mortgagor 38-513. 
under a foreclosure proceeding to which both Under a prior statute which did not forbid 
were part ies: Moses v. Clerk of Court, f 3 - stays of judgment on appeal, held, tha t the 
139. provisions as to stay applied also to judgments 

While the legislature may abridge or take in the supreme court : Beoria F. & M. Ins. 
away the r ight to a stay ot execution existing Co. v. Dickerson, 29-98. 
when the contract was made or the judgment 

4 2 8 7 . Aff idav i t of s u r e t y . 3062. Officers approving stay bonds shall 
require the affidavit of the signers of such bond that they own real estate, not 
exe'inpt from execution and aside from incumbrance, to the value of twice the 
amount of the judgment. 

Failure of the clerk to require the sureties As to liability of clerk for approval of insuf-
to justify will not defeat the s tay : Du Boise ficient bond, see § 328 and notes. 
v. Bloom, 38-512. 

4 2 8 8 . N o a p p e a l . 3063. Wo appeal shall be allowed after such stay has 
been obtained, nor shall a stay be taken on a judgment entered as herein con
templated against one who is surety in the stay of execution, nor shall such 
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stay be allowed to any judgment obtained bv a laboring man or mechanic for 
his wages. [R., § 3294. J 

A p p e a l w a i v e d : The r ight of appeal is consent of the parties, j udgmen t is entered, 
waived by taking a s tay : Seacrest v. Newman, so tha t there is a stay under a substantial 
19-323. waiver of further proceedings, an appeal 

Even though stay of execution is not t aken should not be allowed: Warford v. Eads, 10-
in the form prescribed by statute, yet if, by 592. 

4 2 8 9 . Clerk to take a n d record . 3064. The surety for stay of execution 
may be taken and approved by the clerk, and the bond shall be recorded in a 
book kept for that purpose and have the force and effect of a judgment con
fessed from the date thereof against the property of the sureties, and the clerk 
shall enter and index the same in the proper judgment docket, as in case of 
other judgments. [R., §§ 3295, 3298.] 

This section is not obnoxious to the objection voidable only and not void: Maynes v. Brock-
thai it deprives the parties on the bond of the way, 55-457. 
right to trial . Such r ight of trial is waived W h e r e an ins t rument intended as a bond for 
by the execution of the bond: Cavender v. stay of execution is accepted and approved, 
Smith's Heirs, 5-157, 186. * and recorded as such by the clerk, it has the 

Under previous statutory provisions, some- force and effect of a judgmen t against the 
what different from the present, held, tha t a property of the sureties, and cannot be ques-
stay bond, al though filed, would not become a tioned in a collateral proceeding by proof tha t 
lien on the property of a sui ety as against per- it was not given until long after the expira-
sons not having actual notice, unless entered tion of the period for tak ing such stay, or 
of record as provided by s ta tu te : Waldron v. tha t the cause was one in which a stay was not 
Dickerson, 52-171. al lowable: Wishard v. Biddle, 64-526. 

The determination of the clerk as to whether Where a stay bond was accepted by the clerk 
the bond is filed within the t ime required by bu t not recorded, held, t ha t al though as be-
statute, or whether the filing within the t ime tween the parties it became a lien upon the 
specified is essential to its validity, in a case property of the sureties, subsequent mort-
where such question arises, is a judicial act, gagees and purchasers wi thout notice were 
and an error in his decision on tha t question not affected thereby: Waldron v. Dickerson, 
will render a judgment against the sureties 53-171. 

4 2 9 0 . E x e c u t i o n recal led . 3065. "When the surety is entered after exe
cution issued, the clerk shall immediately notify the sheriff of the stay, and he 
shall forthwith return the execution with his doings thereon. [R., § 3296.] 

4 2 9 1 . P r o p e r t y re leased . 3066. All property levied on before stay of 
execution, and all written undertakings for the delivery of personal property 
to the sheriff, shall be relinquished by the officer upon stay of execution being 
entered. [R., § 3297.] 

4 2 9 2 . E x e c u t i o n against d e b t o r a n d suret i e s . 3067. At the expira
tion of the stay, the clerk shall issue a joint execution against the property of 
all the judgment debtors and sureties, describing them as debtors or sureties 
therein. [R., § 3299.] 

Delay in issuing execution after expiration of stay does not discharge the lien of the judg
ment : "Barish v. Elwell, 46-162. 

4 2 9 3 . Object ion b y s u r e t y . 3068. When any court shall render judg
ment against two or more persons, any of whom is surety for any other in the 
contract on which judgment is founded, there shall be no stay of execution 
allowed if the surety object thereto at the time of rendering the judgment, 
whereupon it shall be ordered by the court that there be no stay, unless the 
surety for the stay of execution will undertake specifically to pay the judg
ment in case the amount thereof cannot be levied of the principal defendant. 
[ R , § 3300.] 

Unless the surety in the original j udgmen t redeem his property if sold under execution, 
objects to the grant ing of a stay thereof, he no r ight to redemption being allowed from a 
will be presumed to have consented to the sale under a j udgmen t which has been stayed. 
stay, and thereby to have waived the r ight to (§ 4331): Chase v. Welty, 57-230. 

4 2 9 4 . S u r e t y m a y t e r m i n a t e . 3069. Any surety for the stay of execu
tion may file with the clerk an affidavit, stating that he verily believes he will 
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be liable for the judgment, interest and costs thereon unless execution issues 
immediately; and the clerk shall thereupon issue execution forthwith, unless 
other sufficient surety be entered before the clerk as in other cases. [R., 
§ 3301.] 

4295. Other s u r e t y g i v e n . 3070. If other sufficient surety be entered, 
it shall have the force of the original surety entered before the filing of the 
affidavit, and shall discharge the original surety. [R., § 3302.] 

4296. L i e n n o t r e l e a s e d . 3071. Where a stay of execution has been 
taken, such confessed judgment shall not release any judgment lien by virtue 
of the original judgment for the amount then due. The officer holding the 
said execution shall return thereon what amount was made from the principal 
debtor, and how much from the surety. [R., § 3303.] 

EXEMPTIONS. 

4297. Property enumerated; selection. 3072; 15 G-. A., ch. 42; 19 
O. A., ch. 49. If the debtor is a resident of this state and is the head of a fam
ily, he may hold exempt from execution the following property: All wearing 
apparel of himself and family kept for actual use and suitable to their condi
tion and the trunks or other receptacles necessary to contain the same; one 
musket or rifle and shot gun; all private libraries, family bibles, portraits, 
pictures, musical instruments, and paintings, not kept for the purpose of sale; 
a seat or pew occupied by the debtor or his family in any house of public 
worship; an interest in a public or private burying ground, not exceeding one 
acre for any defendant; two cows and caif; one horse, unless a horse is exempt 
as hereinafter provided; fifty sheej.» and the wool therefrom and the materials 
manufactured from such wool; six stands of bees; five hogs, and all pigs 
under six months; the necessary food for all animals exempt from execution, 
for six months; all flax raised by the defendant on not exceeding one acre of 
ground and the manufactures therefrom; one bedstead and the necessary bed
ding for every two m the family; all cloth manufactured by the delendant, 
not exceeding one hundred yards in quantity; household and kitchen furni
ture, not exceeding two hundred dollars in value; all spinning wheels and 
looms, one sewing-machine and other instruments of domestic labor kept for 
actual use; the necessary provisions and fuel for the use of the family tor six 
months; the proper tools, instruments, or books of the debtor, if a farmer, 
mechanic, surveyor, clergyman, lawyer, physician, teacher, or professor; the 
horse, or the team, consisting of not more than two horses or mules, or two 
yoke of cattle, and the wagon or other vehicle, with the proper harness or 
tackle, by the use of which the debtor, if a physician, public officer, farmer, 
teamster, or other laborer habitually earns his living; and to the debtor, if a 
printer, there shall also be exempt a printing press and the types, furniture, 
and material necessary for the use of such printing press ami a newspaper 
office connected therewith, not to exceed in all the value of twelve hundred 
dollars. Any person entitled to any of the exemptions mentioned in this sec
tion does not waive his rights thereto by failing to designate or select such 
exempt property or by failing to object to a levy thereon, unless failing or re
fusing so to do when required to make such designation or selection by the 
officers about to levy. [R., §§ 3304, 3305, 3308; (J., '51, §§ 1898-9; 11 O. A., 
oh. "91; 13 G-. A., ch*. 167, S§ 27, 28; 14 GL A., ch. 42.] 

H e a d of f a m i l y : The term " h e a d of a f am- thereby ceased to be the head of the family, 
ily"' is used m reference to the relation exist- and the team became subject to execution on 
ing between the members of the family as a judgmen t against her: Van Doian v. Mar-
recognized by law and the usages of society; den, 48-186. 
and wheie a woman, who, as a widow and The question as to who is head of the fam-
the mother of children, held the team belong- ily is one of law and not of fact : and when 
ing to her former nusband exempt from exe- the husband is subject to no disability, he, and 
cution, subsequently remarned, held, tha t she not the wife, is the head of the family, with-
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out regard to which one is the owner of t he 
property: Ibid. 

Where a widower kept house, employing a 
domestic, and having living wi th h im his son 
and son's wife, who paid no compensation, 
held, tha t he was the head of a family: Tyson 
v. Reynolds, 52-431. 

An unmarried man wi th whom his brother 
and brother's wife lived and for whom they 
kept house, he furnishing the necessaries, held 
not to be the head of a family: Whalen v. 
Cadman, 11-326. 

Where husband and wife lived separate for 
seven years prior to his death, he neither con
tr ibuting to nor being asked to contribute to 
her support, and it not appearing tha t the 
separation was intended to be temporary, held, 
tha t he was not the head of a family, and, 
therefore, his widow was not, after his death, 
entitled to have set off to her (under § 3575) 
personal property which would have been in 
his hands as head of a family exempt from 
execution : Linton v. Crosby, 56-386. 

Team and vehicle with which, debtor 
e a r n s h i s l i v i n g : Held, tha t the two horses 
with which a physician habitually earns his 
living will be exempt although he does not use 
them as a team, but singly; but he must show 
that they are so used, before he can have the 
benefit of the exemption: Corp v. Griswold, 
27-379. 

Evidence held sufficient in a particular case 
to show that the horses of a farmer were ex
empt as habitually used to earn his l iving: 
Bevan v. Hayden, 13-123. 

One who abandons one employment, and 
procures a team or part of a team, intending 
to complete the same, for the purpose of using 
it in good faith to earn his livelihood, may 
have the same exempt, without regard to the 
amount of use he has made thereof: Ibid. 

A person may be a farmer within the mean
ing of this section if tha t is his business, al
though he does not at the t ime own a farm or 
have a lease for one and is not doing any specific 
thing as a fa rmer : Hickman v. Cruise, 72-528. 

Where plaintiff, whose stock of goods as a 
retail grocer had been taken on execution, con
tinued to use a spring wagon for the purpose 
of delivering goods for the person buying the 
stock, whether wi th or without compensation 
it did not appear, and had no other occupation 
or method of earning a living, held, tha t he 
was entitled to the wagon as exempt, al though 
he had been using it in that manner but for a 
day or t w o : Baker v. Hayzlett, 53-18. 

One who is engaged in the livery business 
is or may be a laborer, and if he in such busi
ness uses a team of horses, or wagon, or other 
vehicle, and thereby earns his living, the same 
is exempt : Root v. Gay, 64-399. 

Where , at the t ime of seizure of a buggy by 
the officer, it was the vehicle by the use of 
which the plaintiff, as a physician, habitually 
e ' l i . i d his living, held, tha t it was exempt 
irom seizure irrespective of the t ime when or 
tue motive wi th which it had been procured: 
Earner v. Turner, 1-53. 

Where it appears that the debtor has the 
right to select one of several vehicles as ex
empt, and such selection is made beiore levy, 
it should be respected by the officer: r>r„.i.m, 
v. Haley. 60-325. 

V O L . 11 — 79 

T w o c o w s a n d a calf: A yearling heifer 
is not exempt under the provision wi th refer
ence to two cows and a calf: Mitchell v. Joyce, 
69-131. 

T o o l s : A par ty claiming tools as exempt 
mus t show that he is a mechanic, and tha t 
they are the tools of his t r ade ; but he need 
not show that by t he use of them he habit
ually earns his l iv ing: Perkins v. Wisner, 9-
320. 

The tools contemplated are those used or 
handled by the mechanic, and do not include 
the building or place where the t rade is pur
sued. Therefore, held, tha t the building used 
by a photographer in carrying on his busi
ness, a l though shown to be personal property, 
was not exempt in the absence of any showing 
tha t a building constructed in a part icular 
manner is required in tha t business: Holden 
v. Stranahan, 48-70. 

A threshing-machine owned and used for 
the purpose of gain, by threshing for others, 
is not a part of the proper tools of a farmer 
so as to be exempt : Meyer v. Meyer, 23-359, 
375. 

The ordinary office furniture of a lawyer 
who is the head of a family is exempt under 
this section: Abraham v. Davenport, 73-111. 

P r o v i s i o n s fo r t h e f a m i l y do not include 
provisions for s trangers or boarders lodging 
with the family. Therefore, held, tha t pro
visions prepared for boarders by the keeper of 
a res taurant were not exempt from execution : 
Coffey v. Wilson, 65-270. 

P a r t n e r s h i p p r o p e r t y : A par tner cannot 
hold partnership property exempt from exe
cution for the debts of the firm, and this is so 
wi thout regard to the r ights and liabilities ex
isting between the pa r tne r s : Van Staden v. 
Kline, 64-180. 

L i f e i n s u r a n c e is exempt from the debts 
of the assured: See fc'^ 1756 and 3576. 

E x c h a n g e of e x e m p t p r o p e r t y : Where 
exempt property is exchanged for property 
not by law exempt from execution, such 
newlj'-acquired property becomes liable for 
the owner's debts : Friedlander v. Mahoney, 
31-311. 

U s e of: Wages for personal services earned 
in the use of exempt property are exempt, 
and it is not f raudulent for the husband to 
contract to render such services to another : 
Patterson v. Johnson. 59-397. 

S a l e : When property is exempt from exe
cution the owner may transfer it free from 
any claim of his creditors wi thout regard to 
the uses to which he diverts the proceeds, 
there being no provision in the s ta tute to the 
cont rary : Wavgh v. Bridgeford, 69-334. 

Therefore, where the wife of an absconding 
husband becomes entitled to property which 
was exempt in his hands, she may sell the 
same, and the property sold and the proceeds 
thereof will remain exempt : Ibid. 

The mortgagee of chattel property taking 
possession thereof and selling the same for t he 
benefit of the mortgagor is not liable as gar
nishee so far as sucli property is exempt from 
execution, whether the mortgage is in itself 
fraudulent or no t : Brainai-d »> Simmons, 67-
fU-6. 

P r o c e e d s "f a voluntary sale of exempt 
prone.rtv are not exempt t rom execution, and 
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a judgment against the purchaser of such 
property for the purchase money may be 
I"vied on by garnishment : Harrier v. Fassett, 
56-284. 

Where exempt property is invaded and con
verted in whole or in part into a money claim, 
against the will of the owner, the money col
lected theieon is exempt, at least Cor a reason
able t ime: Kaiser v. Sealon, 62-463; Muclge v. 
Banning, 68-641. 

.Liens o n e x e m p t p r o p e r t y : The statu
tory provisions as to exemptions were not 
designed to prevent the accruing of liens 
otherwise recognized, such, for instance, as 
an innkeeper's lien, and such lien can be en
forced against property to which it attaches 
wi thout regard to the exemption: Swan v. 
Bournes, 47-501. 

A lien, such as tha t of an innkeeper or agis
ter, may anse upon exempt property under 
the same circumstances as upon property not 
exempt : Munsonv. Porter, 63-453. 

W r o n g f u l l e v y u p o n : A mortgagor of 
exempt property may maintain an action for 
the wrongful levy upon such property under 
execution as to which the property is exempt : 
Evans v. St. Paul Harvester Works, 63-204. 

In an action by replevin to recover exempt 
property wrongfully levied upon under execu
tion, the residence of plaintiff need not be 
alleged, ft is for defendant to allege and 
p r o \ e non-residence as a defense: Newell v. 
Hayden, 8-140. 

As to the remedy against the officer for 
wrongful levy upon exempt property, see 
notes to § 4280. 

A u:editor resident in this state may be re
strained by injunction from proceeding in an 
action brought in another state to subject to 
his judgment property of a debtor, also a resi
dent of this state, which under the statutes of 
this s tate is exempt from execution: Mumper 
v. Wilson, 73-163. 

L i b e r a l c o n s t r u c t i o n : Exemption laws 
will be liberally construed: Davis v. Hum
phrey, 22-137; Bevan v. Hayden, 13-123; 
Kaiser v. Sea ton, 62-463. 

P e r t a i n t o r e m e d y : Exemptions relate to 
the remedy and are to be governed by the law 
of the forum and not by the place ot the con
tract : Newell v. Hayden, 8-140. 

4 2 9 8 . F a m i l y de f ined . 3073. The word " family," as used in the last 
section, does not include strangers or boarders lodging with the family. [E., 
§3906; C , '51, § 1900.] 

4 2 9 9 . P e r s o n a l e a r n i n g s . 3074. The earnings of such debtor for his 
personal services, or those of his family, at any time within ninety days next 
preceding the levy, are also exempt from execution and attachment. [It., 
§3307; C. , '51, § 1901.] 

When exemption must be claimed: 
The owner of personal property exempt from 
execution may claim sucn exemption fiom 
levy at any time during the progress of the 
sale thereof, unti l the sale becomes effectual 
i n l a w : Bevan v. Hayden, 13-122. 

S e l e c t i o n : Where the debtor is to select 
the animal to be held exempt, such selection 
may be made by serving written notice on the 
sheriff claiming the animal levied on: Maloin 
v. Christoph, 54-562. 

W a i v e r of e x e m p t i o n : A simple waiver 
of the benefit of exemption laws, made con
temporaneously with the contract or debt, will 
not entitle the creditor, in case of a failure to 
pay, to levy an execution under a judgment 
thereon upon exempt property, aga list de
fendant 's objection: Curtis v. O'Brien, 20-
376. 

A stipulation in a lease by which the land
lord is given a lien for his rent upon crop'-, 
stock, etc., of the tenant upon the p remies , 
whether exempt or not, is in the nature o! .i 
mortgage and is val id: Fejavary v. Broeseh, 
52-88. 

Prior to the enactment of the statute form
ing the last sentence of the section as it now 
stands, it was held that a voluntary surrender 
of property to the sheriff having th" execu
tion, or allowing the levy to be made without 
objection, precluded the debtor from after
wards sotting up the exemption: Richards v. 
Haines, 30-574; Angell v. Johnson, 51-625; 
Moflitt v. Adams, 60-44. And see Green v. 
Blunt, 59-79. 

Under the section as it now stands, held, 
tha t meresuopeoof defendant, when miormed 
of the levy, and failure to object there!o for 
two weeks, would not estop linn lrom claim
ing his exemption, it not appearing what , if 
any, expense had been incurred by the officer 
in consequence of the l e w : Ellsworth v. Sa-vre, 
07-449. 

An interest in the property itself would not 
be waived by a failuie to assert if at the t ime 
of the seizure, unless the party making the 
seizure was thereby misled or induced to 
change his relations with refeiente to the 
proper ty : Gunsel v. McDonnel, 67-521. 

E a r n i n g s : The exemption of earnings ex
tends to prolessional men as well as to labor
e r s : McCoy v. Cornell, 40-457. 

If the employer of the debtor is garnished, 
lie is not liable unless more than ninety days' 
earnings are in his hands. The earnings for 
t ha t length of t ime, whether accruing before 
or after the garnishment, are exempt : Davis 
v. Humphrey, 22-137. 

The object of the exemption of earnings is 
t o protect the earnings for personal service, as 
contradistinguished from the income arising 

from a business involving other elements of 
gain than the mere personal service of thote 
conducting i t ; therefore, held, tha t the busi
ness of keeping a boarding-house involves 
many elements of profit aside from the mere 
personal earnings of the proprietor and his 
family, and that money due to him in tha t 
business is not exempt from execution as per
sonal earnings: Shelly v. Smith, 59-453. 

The earnings ot a debtor as subcontractor 
for personal services are exempt. Whether a 
contractor who furnishes materials on his own 
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exempt by the laws of tha t s t a t e : Mooney v. 
Union Pacific R. Co.. 60-346. 

F o r e i g n e x e m p t i o n s : The exemption 
laws of another state or terr i tory cannot be 
relied upon and pleaded as a defense, either 
by a garnishee or j udgmen t debtor: Broad-
sh eet v. Clark, 65-G70. 

A creditor cannot, by inst i tut ing a proceed
ing by garnishment in another state, seize 
a debt due to a debtor in this state, and which 
would be here exempt i rom execution : Teager 
v. Landslet/, 69-725; Eager v. Adams, 70-
746. 

And see notes to § 4200. 

account, as well a^ labor, may divide his 
claim and hold exempt the proceeds of his 
labor, quoite: Banks v. liodeubaeh, 54-695. 

The person entitled to hold earnings exempt 
from execution may use such earnings in pay
ment of property purchased by his wife, and 
such property will be held by the wile free 
f iornhis debts: Robb v. Brewer, 60-539. 

E a r n i n g s of n o n - r e s i d e n t : To entitle a 
debtor to this exemption it must be shown 
that he is a resident of the s ta te : Smith v. 
Chicago & N. W. R. Co., 60-312. 

If defendant is a non-resident he cannot 
claim exemption of earnings, even if they are 
rendered in the state of his residence, and are 

4 3 0 0 . U n m a r r i e d p e r s o n s ; n o n - r e s i d e n t s . 3075. There shall be ex
empt to an unmarried person not the head of a family, and to non-residents, 
their own ordinary wearing apparel and trunk necessary to contain the same. 
[K , § 3308; C , '51, § 1902*; 13 G. A., ch. 167, § 28.J 

4 3 0 1 . P e r s o n s s t a r t i n g t o l e a v e t h e s t a t e . 3076. Where the debtor, 
if the head of a family, has started to leave this state, he shall have exempt 
only the ordinary wearing apparel of himself and family, and such other prop
erty, in addition, as he may select, in all not exceeding seventy-five dollars in 
value; which property shall be selected by the debtor and appraised accord
ing to the provisions of section two thousand nine hundred and ninetv-seven 
of chapter one of this title [§ 4222J, but any person coming into this state with 
the intention of remaining, shall be considered a resident wnhin the meatun«' 
of this chapter. [E., § 3208; C , '51, § 1902; 13 G. A., ch. 167, § 28.] 

A person who had avowed his purpose to re
move Irom the state, had placed his wagon in 
position for loading, had boxed some of his 
goods, and removed them from the house, 
held to have '"started to leave the s t a t e : " 
Gram v. Manning, 54-719. 

The mere e_xpression of intention on the 
part of a debtor to leave the state will not be 
sufficient to justify the levy upon his goods, 
which would otherwise be exempt from exe
cution, and if, by reason of a subsequent 
change of intention, the debtor is not about to 
leave the state, the levy will be wrongf u l : 
Tubbs v. Garrison, 68-44. 

The tact that the officer making the levy is 
informed that the debtor is about to leave the 

state is not admissible as a defense for the 
wrongful levy: Ibid. 

Facts indicating an intention to remove 
from the town, wi thout more, are not admis
sible as evidence of an intention to leave the 
s ta te : Ibid. 

While the word " s tar t ," in connection wi th 
leaving the state, in this statutor} ' provision, 
is not limited to the actual setting out upon a 
journey, yet, where the intention wi th which 
a removal was effected w;n to change the resi
dence from one part of the state to another, 
held, thac there could not be any start ing to 
leave the state within the definition of the 
s t a tu te : Ibid. 

4 3 0 2 . P u r c h a s e m o n e y . 3077. None of the exemptions prescribed in 
this chapter shall be allowed against an execution issued for the purchase 
money of property claimed to be exempt, and on which such execution is 
levied. [13 G. A., ch. 167, § 27.J 

4 3 0 3 . A b s c o n d i n g d e b t o r . 3078. Where a debtor absconds and leaves 
his family, such property shall be exempt in the hands of the wife and chil
dren, or either of them. [B,., § 3309.] 

To constitute an absconding the depar ture property which ho held exempt, and which by 
need not be without the knowledge and con- s ta tu tory provision remain» exempt in her 
sent of the wife: Malvinv. Christoph, 54-562. hands, and hold the proceeds free from his 

The wife of an absconding husband may sell debts : Waugh v. Bridgeford, 69-334. 

4 3 0 4 . S e w i n g - m a c h i n e . 19 G. A., ch. 62, § 1. If the debtor is a seam
stress, one sewing-machine shall be exempt from execution and attachment. 

4 3 0 5 . P e n s i o n m o n e y . 20 G. A., ch. 23, § 1. All money received by 
any person, resident of the state, as a pension irom the United States govern
ment, whether the same shall be in the actual possession of such pensioner, or 
deposited, loaned, or invested by lima, shall be exempt from execution or at-
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tachment, or seizure by or under any legal process whatever, whether such 
pensioner shall be the head of a family or not. 

The exemption of pension money under the had power to make a gift of his pension 
provisions of the Revised Statutes of the money, or the donee to receive the same or 
United States applies only to money due the the property purchased therewith, free from 
pensioner while in course of transmission to the claim of donor's creditors; but where an 
him, and not after the money comes into his action to subject such pension money to the 
possession and is deposited in a bank or in- payment of the pensioner's debts was brought 
vested in property: Webb v. Holt, 57-712; before the taking effect of the s tatute exempt-
Triplett v. Graham, 58-135. ing such money, held, that such statute could 

But where a pensioner transferred his pen- not be given effect: Goble v. Stephenson, 68-
sion check to his wife, who purchased real 370. 
property therewith in her own name, held, This s ta tute is unconstitutional so far as it 
tha t such property was exempt from the hus- a t tempts to make exemption of property pur-
band's debts, and the transfer could not be chased wi th pension money apply to liability 
deemed fraudulent: Farmer v. Turner, 64-690. under a contract previously entered in to: Fos-

By this section pension money, whether in ter v. Byrne, 76-295. 
the pensioner's possession or deposited, loaned The pension money is not exempt from exe-
or invested, remains exempt. But this act is cution because the pensioner is the head of a 
not applicable to such money coming into the family, and therefore, upon his death, his 
pensioner's possession before it took effect: wife does not become entitled thereto under 
Baugh v. Barrett, 69-495. the provision of § 3575, with reference to prop-

From the t ime of the taking effect of this erty exempt to her husband as the head of a 
act exempting pension money, any pensioner family: Berkins v. Hinckley, 71-499. 

4 3 0 6 . H o m e s t e a d . 20 G. A., ch. 23, § 2. The homestead of every such 
pensioner, whether the head of a family or not, purchased and paid for with 
any such pension money, or the proceeds or accumulations of such pension 
money, shall also be exempt as is now provided by the law of this state in re
lation to homesteads; and such exemption shall also apply to debts of such 
pensioner contracted prior to the purchase of such homestead. 

4 8 0 7 . A b s c o n d i n g d e b t o r . 20 G. A., ch. 23, § 3. When a debtor ab
sconds and leaves his family, the property exempted by this act, shall also be 
exempt to his wife and children, or either of them. 

SALE. 

4 3 0 8 . N o t i c e . 3079. The sheriff must give four weeks' notice of the time 
and place of selling real property, and three weeks' notice of personal prop
erty. [R , § 3310; 0., '51, § 1005'] 

4 3 0 9 . H o w g i v e n . 3080. JXotice shall be given by being posted up 
in at least three public places of the county, one of which shall be at the 
place where the last district court was held, in addition to which, in case 
of the sale of real estate, or where personal property to the amount of two 
hundred dollars or upwards is to be sold, there shali be two publications of 
such notice in some newspaper printed in the county, if there be one. In con
stables' sales, there shall be no newspaper publication, and the notice shall be 
posted in three public places of the township of the justice, and one of them 
at his office door. The time of such notice shall be two weeks. [R , § 3311; 
C , '51, § 1906.] 

The proprietor of a newspaper cannot, by mandamus, compel publication in his paper: See 
i otes to § 1355. 

4.310. P e n a l t y for se l l ing w i t h o u t n o t i c e . 3081. An officer selling 
without the notice above prescribed shall forfeit one hundred dollars to the 
defendant in execution, iu addititm to the actual damages sustained by either 
pa r ty ; but the validity of the sale is not thereby affected. [R , § 3312; C , 
'51, § 1907.] 

If it appear.* tha t the officer sold the prop- authorized by this section: Coffey v. Wilson, 
erty, without notice, lor a sum equal to its 65-370. 
value, and applied ibe proceeds upon i be exe- So where plaintiff in such case on the trial 
cution and costs, so that the propei ty owner withdrew his claim for actual damages, held, 
sustained no actual damage for want ol notice, tha t the t ena l ty could not be recovered: En-
the xatter cannot recover the- penalty ol $100 field v. Blyler, 67-395. 
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4 3 1 1 . T ime and m a n n e r . 3082 
between nine o'clock in the forenoon 
the hour of the commencement of the 
§ 3313; C , '51, § 1908.] 

After expiration of execution, not in-
-(Alid: See notes to § 4262. 

F a i l u r e t o m a k e r e t u r n of sale before 
the expiration of a year from the date thereof 
will not render the sale void: Cooper v. 
French, 52-531. 

I n j u n c t i o n a g a i n s t s a l e : A sale of prop
erty on which the judgment is not a lien will 
be enjoined: Key City Gas Light Co. v. Mun-
sell, 19-305. 

But the sale will not be enjoined if the judg
ment is a lien on the property, al though it is 
inferior to other l iens: Wiedner v. Thompson, 
66-283. 

W h o m a y b e p u r c h a s e r : One of several 
execution defendants has the r ight at the sale 
to purchase the property of another defendant : 
Windle v. Brandt, 55-221. 

Where, at a foreclosure sale, a corporation 
not party to the foreclesure became the suc
cessful bidder, and by consent of the court the 
bid was transferred to the plaintiff in the 
foreclosure, to whom the deed was issued, held, 
tha t the Utter was the purchaser and not the 
former: Oilman v. Des Moines Valley R. Co., 
42-495. 

P r o p e r t y of o n e n o t p a r t y : Property of 
one person cannot be sold under a decree to 
which ho is not a party, and a sale cannot be 
made under a decree in one action for the sat
isfaction of a judgment in another action, 
even though it is intended thereby to apply 
the property to the satisfaction of different 
claims thereto. Such a sale should be treated 
as entirely invalid: Brown v. Brown, 73-430. 

E i g h t s ' o f p u r c h a s e r : The rights acquired 
by a purchaser of personal property at execu
tion sale are only the rights of a judgment de
fendant at the t ime of levy. They are subject 
to the rights of a prior purchaser: Rakestraw 
v, Hamilton, 14-147. 

Where, without fraud, the execution de
fendant has sold his interest in the property 
before seizure under the process, al though no
tice of such sale is not brought home to the 
execution plaintiff or the officer until after 
such seizure, the rights acquired under such 
previous sale are paramount to those ac
quired under the process: Thomas v. Hill-
house, 17-67. 

A purchaser at sale under execution acquires 
no title where it is apparent of record tha t the 
judgment debtor has no interest in or title 
to the property sold: Stuart v. Hines, 33-60. 

The purchaser at execution sale wi thout 
actual notice of a mortgage executed after the 
lien of the judgment has attached, and not re
corded unti l after the sale, is not affected 
thereby : Wood v. Young, 38-102. 

Where the purchaser at execution sale had 
notice o£ a prior conveyance of the property, 
bu t such conveyance appeared by the record 
to have been made at such time that it was 
subject to the lien under which the judicial 
sale was had, held, tha t in order to affect the 
purchaser at the execution sale with notice 
that such conveyance was superior to his 
rights, it must appear that there was some-

. The sale must be at public auction, 
and four o'clock in the afternoon, and 
sale must be fixed in the notice. [ R , 

th ing to indicate tha t the conveyance was 
made in fact before the t ime indicated by the 
record of the deed : Brown v. Wade, 42-647. 

A purchaser at an execution sale does not 
acquire priority over the purchaser at a pre
vious foreclosure sale under a mortgage exe
cuted and of record before the sale under 
execution was had : Bell v. Hall, 4 G. Gr., 68. 

Facts of a part icular case held not to impute 
to the purchaser a t judicial sale notice of a n 
equitable interest in the property held by a 
thi rd p a r t y : Bonnell v. Allerton, 51-166. 

A sheriff's deed under a sale on execution 
not only operates to transfer the premises 
sold, but relates back to the day when the 
judgment became a lien on the premises, and 
as against the purchaser avoids all immediate 
liens and alienations: Kane v. Mink, 64-84. 

The at torney of the execution plaintiff, pur
chasing at a sale under execution of property 
levied on by a t tachment , is not to be deemed 
an innocent purchaser. He and his heirs hold
ing under him are chargeable with equities or 
any illegalities in the proceedings: Cook v. 
Jenkins, 30-452. 

A n execution plaintiff who purchases at the 
sale in good faith, and before notice of appeal, 
will be protected to the same extent as a 
s t ranger : Frazier v. Craft, 40-110. 

A judgmen t creditor purchasing under exe
cution an equitable interest in real estate takes 
subject to prior equities of third persons of 
which he has no notice: Wallace v. Bartle, 3 1 -
346. 

The plaintiff in execution who purchases at 
the sale is protected against outs tanding equi
ties of which he has no notice, actual or con
structive, before the sale. He stands upon 
the same ground as any other purchaser : Bui-
terfield v. Walsh, 36-534, and cases cited. Arid 
see Bear v. Burlington, C. R. & M. R. Co., 48-
619. 

P u r c h a s e r p r o t e c t e d : A purchaser at an 
execution sale, even if he is the plaintiff in 
execution, is protected against equities and 
unrecorded ins t ruments of which he has no 
notice: See notes to g 3113. 

A s a l e e n m a s s e of t racts which could ad
vantageously be sold separately will be &et 
aside, either on motion or in an independent 
proceeding in equity for tha t purpose: White 
v. Watts, 18-74; Boyd v. Ellis, 11-97; Brad
ford v. Limpus, 13-424. 

So held in case of a sale in gross of distinct 
parcels under judgment of foreclosure on a 
mortgage covering all of t h e m : Lay v. Gib
bons, 14-377. 

But such a sale, after an offering in parcels 
wi thout a bid, will not be i r regular : Hill v. 
Baker, 32-302. 

And see, wi th reference to sales of home
stead, notes to § 3167. 

Distinct or separate parcels or t racts which 
can have no increased value by reason of being 
sold together cannot be sold en masse even if 
no bid is made tor them when offered sep
arately. And this is the common-law ru le : 
Williams v. Allison, 33-278. 
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I t may be questioned whether sale of two 
lots together, instead of separately, is such an 
irregulari ty as can. after the execution of the 
deed, be made available to defeat the title in 
a third party, though it is available to set aside 
a sale to the execution plaintiff: Love v. 
Cherry, 24-204. 

Held, that a sale en masse, not shown to 
have been to the injury of the debtor and not 
at tacked for six years, would not be set aside: 
Cunningham v. Felker, 36-117. 

A sale of a large tract within the corporate 
limits of a city, held not invalid as a sale en 
•masse, it not being shown that it had been 
divided into lots: Wallace v. Bcrger, 25-456. 

Whether or not a sale of two parcels for a 
gross sum will avail in a direct proceeding to 
set aside the deed, it is clear that such deed 
cannot be regarded as void in a collateral at
tack : Foley v. Kane, 53-64. 

If in case of a levy upon a congressional 
subdivision of land there should be an excess 
over all execution claims ol the least legal sub
division theieof, it should not be sold: Hum
phrey v. Bd'son, 1 G. Gr., 199. 

F r a u d of officer o r p u r c h a s e r : An aver
ment that theie was a fraudulent agreement 
between the purchaser and the officer, by 
which the tormer was to pay nothing on the 
property and that the return should not be 
made during the year for redemption, etc., 
etc., held not sufficient to affect the validity 
of the sale: Cooper v. French, 52-531. 

In a particular case, h"ld, tha t the facts were 
not sufficient to show fraud: Wallace v. Ber-
ger, 25-450. 

The rights of a purchaser at an execution 
sale will not be affected by the improper con
duct of the sheriff in the absence of a fraudu
lent combination between t h e m : Swortzell v. 
Martin, 16-510 

Where if appeared thai the purchaser at a 
s t le under partition proceedings had for a 
consul"!-ition persuaded others intending to 
bid fr.ji.i doing so, held, tha t the sale and ap
proval theieof by the court should bo set aside 
tor fraud : Fleming's Heirs v. Hutchinson, 30-
519. 

I l l e g a l i t y : Where a second execution was 
i°sued at the instance of the judgment cred-
iior before the return of the first, held, that 
the sale under the &<vond should be 'vt aside, 
f t le.ist in a case where the creditor was him
self the pmchaser at such sale: Mern'tt v. 
Grouer, 57-493. 

Fut thei held, tha t ; .i such case ap execution 
could properly issue lor the sale of the prop
erty levied on, and remaining undisposed of 
]>r l- •s.-.on of the setting aside •"•/ t ee sale: 
Ibid. 

I n a d e q u a c y of p r i c e : Gross inadequacy 
of price is r.ot of it<-elf sufficient !o requite the 
f.etthig aside ol a sale, but may b e >me an 
element quite controlling m eoinio't 'on with 
other circumstances: Cavender v. Smith's 
Heirs, 1-306. 355; Bond v. Ellis, 11-97; Will
iams v. Allison, 33-278. 

So held wheie there was a sale en ma»j-;p of 
separate parcels at an rn-idequate price: Boyd 
v. Ellis, 11-97; King r. Tha.p, 26-283, 

I t seems that whun inauoquacy of price is 
great and the bidders were few, and the 
power to adjourn was not judicious exercised, 

the sale should be set aside upon application 
seasonablv made : Swortzell v. Martin, 16-
519. 

A sale was set aside in favor of beneficiaries 
under an unrecorded mortgage when some of 
them were minors, the price was inadequate, 
there was a prior levy undisposed of, the legal 
title was in another than the judgment de
fendant, and application was made before the 
rights of third parties had attached and was 
accompanied with a tender of the amount of 
the j udgmen t : Miller v. Colville, 31-135. 

That the interest in real estate sold en masse 
under execution was not only merely equi
table, but also contingent, and that there were 
other claims against the property prior to that 
of the judgment creditor, may be considered 
by the court in determining the adequacy of 
the amount paid at the sale: Twogood v. 
Stephens, 19-405. 

Where there was an incumbrance on record 
against the property amounting to more than 
the value thereof, held, tha t the sale on exe
cution of such property would not be set aside 
on account of inadequacy of price, al though 
subsequently the incumbrance was held f n u d -
ulout and void: McDonald v Johnson, 48-72. 

In a particular case, held, tha t the sum real
ized at the execution sale was so inadequate 
as to constitute ground for setting the sale 
aside: Wood v. Young, 38-102. 

In a particular case, held, tha t the inade
quacy in price was not sufficient to invalidate 
t h e s a l e : Wallace v. Berger. 25-450. 

Gross inadequacy of puco is not available to 
impeach the sale as to the original purchaser, 
who was a stranger to the transaction, the 
premise.-) having in good faith been sold to a 
third person: Hill v. Baker, 32-302. And see 
Shine v. Hill, 23-264. 

Where property is sold subject to redemp
tion it is not expected tha t there will be com
petition at the sale, and the protection of the 
judgment debtor against inadequacy of price 
is to be found in his r ight to redeem: Equi
table Trust Co. v. Shrope, 73-297. 

Gross inadequacy of price is not sufficient 
to avoid a judicial sale, and a sale to the judg
ment creditor, having a small claim, of an in
divisible tract of land much greater iu value, 
upon a bid of the amount of his judgment and 
costs, will not beset aside: Betei sou v. Little, 
74-223. 

I t is not allowable for defendant in execu
tion to institute an original action in equity at 
a ly t ime within the s tatute of limitations to 
set"aside a sale under such execution upon the 
ground of inadequacy of consideration, where 
the sale has been regular and no fraud appears: 
Sigerson v. Sige, son, 71-476. 

M i s t a k e a s to t i t l e : Where the defendant 
in execution did not have any interest at the 
t ime of the sale in the pr -perty sold, or where 
all the interest he did have has been t'ikori 
away irom the purchaser by virtue ol a prior 
claim, the sale may be set aside. The doc-
t n u e of caveat emptor does not apply to such 
cases: Bitter v. IBnsliaw, 7-97. 

An notion m equity may be maintained to 
set aside an execution sale where the officer 
mistakenly understood that the pioperty was 
covered bv incumbrances to a greater amount 
than it was in fact, especially where Hi < • 
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cumstances show bad faith on the part of the 
purchaser: Whitney v. Armstrong, 32-9. 

Where property was bid in at execution un
der mistake as to the quanti ty sold, held, t ha t 
the sale should be set aside: Kellogg v. De
catur County, 38-524. 

Where the property was sold and bid in un
der a mistaken description, held, tha t the sale 
Bhouid be set aside, and that , under the cir
cumstances, there was no such negligence on 
the part of the attorney of purchaser as to 
deprive him of the r ight to such r emedy : 
Latimer v. Jones, 55-503. 

Where, in recording a decree rendered in a 
foreclosure proceeding, the clerk omitted to 
include a portion of the property therein de
scribed, and this omission was perpetuated in 
the execution and at the sale at which plaint
iff's attorney bid off the property for the 
amount of the debt, supposing that he was 
purchasing all that was embraced in the mort
gage, lield, tha t the sale should be set aside: 
Snyder v. Ives, 42-157. 

Equity will refuse to correct a mistake of 
this kind on the ground of negligence only 
where the par ty seeking relief is bound to 
make inquiry which would have enabled h im 
to correct the mistake or obviate its conse
quences and he negligently fails to make it. 
In such a case the law requires only reasonable 
diligence, to the end that culpable negligence 
may not be encouraged: Ibid. 

Mere uncertainty of description of the prop
erty will not be a ground tor setting aside the 
sale in equity where the land sold is actually 
the same as that levied on : Ilackivorth v. Zol-
lars, 30 -433. 

As to setting aside for defective title, see 
§4319. 

Setting aside sale does not release 
s u r e t y . If the judgment is against principal 
and surety, and the sale is set aside as author
ized in th° s tatutory provision just referred to, 
the surety will not be held discharged, umess 
he has by reason of the sale changed his con
dition or be i nrojudiced: Ibid. 

C a v e a t e m p t o r ; d e f e c t i v e t i t l e : The 
doctrine of caveat, emptor applies to the pur
chaser at the sale under execution, and such 
sale will not ordinarily be set aside to relieve 
one who has acquired a defective title. If the 
execution defendant has some interest in or 
title to the property, the sale will be upheld, 
although such interest be of no va lue : Ham-
smith '*. Espy, 19-141: Holtzinger v. Edwards, 
51-383. And see S 4319. 

Thuo w here the legal title was in defendant, 
but by reason ot a sale under a prior execu
tion and other prior liens the interest acquired 
by plaintiff was valueless, held, tha t there was 
no ground for setting aside the sale or the sat
isfaction of mdgment affected thereby: Holt
zinger v. Edwards, 51-383. 

A purchaser at execution sale cannot avoid 
his bid or excuse himself from paying the 
amount by showing a defective title in tile 
judgment debtor: Dean v. Morris. 4 G. Gr., 
312; Cameron v. Logan, 8-434. 

The fact that property sold at judicial sale 
is covered by liens to nearly its entire value 
will not entitle the put chaser to rescind the 
sale: Downard v. Crenshaw, 49-398. 

O t h e r g r o u n d s for s e t t i n g a s i d e : Where 
the levy is excessive the sale will be set aside, 

even though the whole property sold had been 
previously at tached in the same action : Cook 
v. Jenkins, 30-453. 

If the sale of the property of a debtor is 
made to satisfy a joint indebtedness, the fact 
t ha t the joint debtor is p re ju l icea by such 
sale will not be a ground on which the j u d g 
ment creditor can have the sale set a s ide : 
Miller v. Felkner, 43-458. 

The indorser of a note secured by a m o r t g a g e 
under foreclosure of which the sale is made , 
and who is collaterally liable on the indebted
ness, has such interest as to be eutit led to 
main ta in an action for setting aside the sa le : 
Whitney v. Armstrong, 32-9. 

W h e r e land was sold by a sheriff under t he 
representation tha t the excess bid over t h e 
amount of the execution would be applied to 
satisfy a mortgage existing thereon, and the 
purchaser bid the 'whole amount of the j u d g 
ment and mortgage, under the belief and rep
resentation tha t the excess would be so applied, 
held, t ha t the mistake under winch the part ies 
acted was a mixed mis take of law and fact, 
and tha t the sale should be set aside upon ap
plication of the purchaser : Bay v. Ha.rnett, 
58-344. 

Where the price was inadequate, and the 
deed was issued at once in denial of execut ion 
defendant 's r ight to redeem, held, t ha t the sale 
should be set aside m an action in equ i ty : 
Fitzgerald v. Kelso. 71-731. 

BTotice of m o t i o n t o s e t a s i d e : A n order 
sett ing aside a sale on motion, without notice 
to the other par ty or a voluntary appearance 
by him, is not binding upon h i m : Wright v. 
Leclaive, 3-221; Lyster v. Brewer, 13-461. 

The sale will not be set aside on motion 
when the purchaser is not a party to the exe
cution, a t least without notice to h i m : Osborn 
v. Cloud, 21-238. 

R e s t r a i n i n g s a l e : Where the r ights of a 
lienholder are such tha t they will not be af
fected by judicial s?Je under another lien, he 
cannot maintain an action in equity to res t ra in 
such sale: Ruthvenv. Mast, 55-715. 

Canceling satisfaction of judgment: 
Where a sale has been judicially set aside, t he 
satisfaction of the judgment which followed 
the sale and was entered ot recoi d oy reason 
thereof should be also set aside: Farmer v. 
Sasseen, 63-110. 

Where a special execution contained a de
scription of" a larger tract than the j u d g m e n t 
was against, and plaintiff bid it in for t he 
judgment , held competent for plaintiff by mo
tion to have the satesraction en lere j upon the 
execution, canceled to the extent of the excess 
at which the ex t ra quantify ot land was bid 
off, leaving his judgment unsatisfied to t h a t 
a m o u n t : Parks v. Davis, 16-20. 

Where land was sold under execution to 
which defendant had no title, but there was no 
evidence as to the price tor which the land 
was sold, or whether it was sold in separate 
tracts , or the relative value of the t racts a t t i i e 
date of sale, held, tha t the credit on the j u d g 
ment entered in pursuance of such sale could 
not be set aside: State Bank v. Harrow, 26-
426. 

D i l i g e n c e : Application to vacate a sale 
should be reasonably made. Acquiescence 
ma, ' be inferred from delay, and long delay 
wi th knowledge of the facts m a y justify a re-
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fusal of relief, especially if intervening rights 
have attached or the circumstances have es
sentially changed: Chambers v. Cochran, 18-
159. 

A motion to set aside a sale filed fifteen 
months after the sale was made, held too la te : 
Stewart v. Marshall, 4 G. Gr., 75. 

J u r i s d i c t i o n t o s e t a s i d e : Where a case 
was taken from one court to another on change 
of venue, and the d ^ r e e rendered was ordered 
to be recorded in the court from which the 
change was taken, held tha t such court had 
not jurisdiction to set aside a sale on execu
tion under sucli j udgmen t : White v. Hamp
ton, 14-663. 

F a i l u r e t o o b j e c t ; e s t o p p e l : Where the 
debtor consents to the proceedings at the sale, 
and they are made under an agreement to 
which he is a party, he is estopped from setting-
up illegality or fraud for the purpose of defeat
ing such sale as against the purchaser: Craw
ford v. Ginn, 35-513. 

Where the debtor has knowledge of a con
templated private sale and does not object 
thereto, he will be eotonped from complaining: 
Maquoketav. Willey, 35-323. 

Objection to a sale on the ground that it 
was made en masse, not raised until eleven 
j ears afterwards, it not appearing that the 
execution defendant was in any manner in
jured therebv, held not sufficient to warrant 
setting it aside: Wood v. Yo'tng, 38-103. 

Where it regularities in a sale were not taken 
advantage oi for eight years, held, tha t by 
such lapse of t ime they were cured: Coriell v. 
Ham, 4 G. Gr., 455. 

The execution defendant, having knowledge 
of irregular ties in the manner of sale before 
the making thereof, and not objecting thereto, 
cannot defeat the title under the deed, at 
least without offering to refund the purchase 
money. The irregularities should be taken 
advantage of by motion in the court to which 
the execution is re turnable : Cooleyv. Wilson, 
42-425. 

Where a surety, against whom judgment on 
a debt was recovered jointly with the prin
cipal, directed execution to be levied upon 
property of the principal, which was sold there
under, held, that such surety could not after
wards , as against the purchaser at the sale, 
insist upon and foreclose a mortgage given 
him on the same property by the principal, to 
secure him for any liability which he might 
incur as such sure ty : Exline v. Lowery, 46-
556. 

Where it appeared tha t the par ty against 
whom, execution was issued knew that an
other execution was in existence under the 
same judgment , and not only stood by and 
made no objection to the sale under the sec
ond, but at the expii ation of the t ime for re
demption suirendered the possession of the 
property, held, that he could not thereafter, 
in. the absence of a showing tha t the land was 
sold for less than its value and an offer to pay 
the judgment , take advantage of the error: 
Merritt v. Graver, 61-99. 

Where the execution purchaser has con
veyed portions of the property to other pur
chasers in good faith, even though there is 
such irregularity in the sale tha t it might have 
been held void as to such purchasers, if 

promptly asserted, yet great delay in taking 
it may be ground for upholding the sale as to 
t h e m : Williams v. Allison, 33-278. 

Return of purchase money: A party 
seeking to have an execution sale to him set 
aside must re turn or offer to re turn the prop
erty, or. if he has sold it in good faith before 
knowledge of defect in the sale, must tender 
the proceeds: First Nat. Bank v. Conger, 37-
474. 

Where , on account of irregularities, a sale 
was set aside so far as the property remained 
in the hands of the purchaser, but there was 
no proof of fraud, held, tha t as to the portions 
of the property conveyed by him, he would 
be charged with its proportion of the amount 
bid and not with the amount for which it had 
been sold by him, the owner having lost his 
r ight to proceed against the persons deriving 
title f rom the purchaser by reason of laches: 
Williams v. Allison. 33-378. 

A judgment plaintiff who has received the 
proceeds of a sale under his judgment , which 
is of doubtful validity, and afterwards accepts 
money deposited as a tender, will be held to 
have taken such tender in full satisfaction of 
his judgment , and will be required to account 
for the full proceeds of the sale: Cotter v. 
O'Connel, 48-553. 

No tender of the amount bid need be made 
to the purchaser where it is sought to set 
aside a sale which is void: Osborn v. Cloud, 
23-104. 

Where the purchaser at an execution sale 
pays his money without any knowledge of ir
regularities therein, he is entitled, upon the 
sale being set aside, to have refunded to him 
the money paid, and for that purpose may be 
subrogated to the rights of the execution 
plaintiff, although such plaintiff may have 
afterwards received full satisfaction of his 
j u d m n e n t : Fleming v. Maddox, 32-493. 

L i a b i l i t y for r e n t o r w a s t e : The pur
chaser of premises under a foreclosure sale 
afterwards set aside is not liable for rent or 
waste accruing between such sale and annul
ment, if possession was taken by another with
out his knowledge and he was not m uny man
ner connected with the acts of the tenant : 
Vulgamore v. Stoddard. 21-115. 

E v i d e n c e of s a l e : To establish title under 
a sale on execution, the purchaser may give 
in evidence the judgment and execution under 
which the property was sold and prove the 
sale, which mayr be done by the sheriff's deed 
or the re turn on the execution: Lepage v. 
McNamai a. 5-124. 

V a l i d i t y ; p r e s u m p t i o n s : A purchaser a t 
execution sale is only required to look at the 
judgment , execution, levy and sale under ap
praisement. If these are in conformity with 
the law, prima facie he is justified in paying 
the price required by law for the property, and 
he is only required to ascertain the amount as 
re turned and need not go into an examination 
of the action of the appraisers: Johnson v. 
Carson, 3 G. Gr., 499. 

When such a sale appears to have been reg
ularly conducted by vir tue of a judgment ren
dered, final and conclusive, the rights of a 
purchaser cannot be affected by any error or 
irregularity in the j udgmen t : Ibid. 

The purchaser depends upon the judgment , 
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levy and deed. All other questions are between 
the parties to the judgment and the officer. 
Therefore, a failure to make an appraisement 
as requiied by law would not render the sale 
void as to the purchaser: Shaffer v. Bolander, 
4 G. Gr., 201. 

The purchaser has a right to roly upon the 
judgment , levy and deed. These being valid 
he cannot be affected by other irregularities 
ot which he has no notice: Cooley v. Wilson, 
42-435. 

Where the officer making the sale has power 
to make it, and there is merely a failure on his 
par t to comply with some statutory piovision, 
directory in its character, the title of the pur
chaser will be protected in the absence of 
f raud: Cavender v. Smith's Heirs, 1-306. 

A sale should not be held void and liable to 
collateral at tack for mere irregularities, for 
instance in the selection of appraisers: Hill v. 
Baker, 33-303; Davis v. Spaulding, 36-010. 

A bona fide purchaser, even if he be the exe
cution plaintiff, is not affected by any irregu
larity of the sheriff in giving notice and con
ducting the sale: Goriell v. Ham, 4 G. Gr., 455. 

Irregularities such as a sale en masse or be
fore the hour fixed in the notice will not affect 

the tit le in such purchaser : Olmstead v. Kel
logg, 47-460. 

I t will be presumed tha t the officer did his 
duty and made the sale within the hours di
rected by law, a l though the notice fixed t he 
t ime for the sale dur ing hours some of which 
are not thus authorized by l a w : Cole v. Por
ter, 4 G. Gr., 510. 

As to t he presumption of regulari ty arising 
from the execution of the deed, see £ 4355. 

I n a b i l i t y of off icer : A purchaser of prop
er ty on which execution has been levied u n d e r 
a void judgment may maintain action against 
the officer for unlawfully selling the proper ty . 
I t is not necessary to entitle h im to recover 
tha t he should have owned the property prior 
to levy: Gates v. Neimeyer, 54-110. 

The policy of the law is to uphold judicial 
sales, and they will not be held invalid for ir
regularit ies in the acts of the officer. If t he 
one making the sale holds himself out to be a 
public officer, or acts as an officer de facto, he 
cannot be heard to object tha t he is not an 
officer de jure. By acting as an officer he 
estops himself from denying- bis r ight to do so, 
even when indicted for malfeasance: State v. 
Stone, 40-547. 

4 3 1 2 . Officer m a y p o s t p o n e . 3083. When there are no bidders, or 
when the amount offered is grossly inadequate, or when from any cause the 
sale is prevented from taking place on the day fixed, the sheriff may postpone 
the sale for not more than three days, without being required to give any farther 
notice thereof; but he shall not make more than two such postponements, and 
such postponement shall be publicly announced when the sale should have 
taken place. [R , § 3314; C , '51, § 1909.J 

The discretion of the sheriff, as to adjourn
ment , should be exorcised with a fair and im
partial attention to the interests of all parties 
concerned. Where his power in that respect 
is not judiciously exercised, it may be a 
ground for setting the sale aside: Swortzell v. 
Martin, 16-519. 

The fact that there was one more adjourn
ment than is authorized by statute, and tha t 
the t ime was extended beyond the period al
lowed, held, a mere irregularity, to be taken 
advantage of only on a snowing of prejudice: 
Reese v. Dobbins'51-382. 

The adjournment of a sale by plaintiff's at
torney is a gross irregularity', and a sale at a 
t ime to which it is so adjourned will be vo id : 
Wolf v. Van Metre, 27-348. 

The postponement of the sale byr public 
proclamation and agreement of the parties in 
interest will not render a subsequent sale in
val id: Coriell v. Ham, 4 G. Gr., 155. 

Postponement of the sale at t^.e instance 
and for the benefit of delendant m execution 
will not render it invalid between the pa t t i e s : 
Payne v. Billingham, 10-360. 

4 3 1 3 . O v e r p l u s . 3084. When the property sells for more than the 
amount required to be collected, the overplus must be paid to the defendant, 
unless the officer have another execution in his hands on which said overplus 
may be rightfully applied. [ R , § 3315; C , '51, § 1910.] 

Aside from this provision the sheriff woutd not be subject to levy, but mus t first be paid 
not be authorized to apply such overplus to to the par ty whose property is sold: Bayne v. 
another execution in his hands. The money Billingham, 10-360. 
being deemed in the custody of the law would 

4 3 1 4 . A n o t h e r e x e c u t i o n . 3085. If the property levied on sell for less 
than sufficient for that purpose, the plaintiff may order out another execution, 
w hich shall be credited with the amount of the previous sale. The proceed-
in os under this second sale shall conform to those hereinbefore prescribed. 
[ R , §3316; C , ' 5 1 , §1911.] 

4 3 1 5 . L e v y h o l d s good . 3086. When property is unsold for want of 
bidders, the Jevy still holds good ; and, if there be sufficient time, it may again 
be advertised or the execution returned and one issued commanding the offi
cer to sell the property, describing it, previously levied on, to which a clause 
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may be added, that if such property does not produce a sum sufficient to sat
isfy such execution, the officer shall proceed to make an additional levy, on 
which he shall proceed as on other executions, or the plaintiff may, in writ
ing filed with the clerk or justice, abandon such levy upon paying the costs 
thereof. In which case execution may issue with the same effect as if none 
had ever been issued. [R , § 3317; C , '51, § 1912.] 

A second levy cannot be made until the first 
is disposed of: Downard v. Crenshaw, 49-296. 

A sale under an execution which has ex

pired is valid if the levy was made while the 
execution was in force: Butterfield v. Walsh, 
21-97. And see notes to § 4363. 

4 3 1 6 . N o t i c e t o d e f e n d a n t ; sa le v o i d w i t h o u t . 30S7. If the defend
ant is in actual occupation and possession of any part of the land levied 
on, the officer having the execution, shall, at least twenty days previous to 
such sale, serve the defendant with written notice, stating that the execution 
is levied on said land, and mentioning the time and place of sale; and sales 
made without the notice required in this section, may be set aside on motion 
made at the same or the next term thereafter. [ R , § 3318.] 

the court below with such discretion that its 
action cannot be reviewed on appeal. Though 
mandatory rather than permissive, it seems 
there might be cases within the letter of the 
statute where it would not be enforced: Jen
sen v. Woodbury, 16-515. 

This section applies to sales under special as 
well as under general execution: Ibid.; Flem
ing v. Madclox, 30-339. 

It is not essental that the re tu rn of the exe
cution show notice to the par ty m possession 
of the premises. It would be presumed tha t 
such notice was g n e n according to the re
quirements of the s ta tu te : Corrielv. Doolittle, 
2 G. Gr., 385. 

Notice is not required where defendant is 
not personally in possession or actual occupa
tion of the property: Babcock v. Gurney, 42-
154; Bennett v. Burton, 44-550. 

The owner is not, within the meaning of 
this section, " i n the actual occupat ion" of 
land leased to, and occupied by, a t enan t ; but 
where the owner is in the actual use and en
joyment of the property, al though not resid
ing thereon, be is in such actual occupation 
and possession as is here required. So held 
where the owner, by means of employees re
siding on the land, was operating a saw-mill 
thereon: Fleming v. Maddox, 30-239. 

The provision that in the cases here referred 
to the sale may be set aside does not invest 

4 3 1 7 . P l a n of d i v i s i o n . 3088. At any time before nine o'clock A. M. of 
the day of the sale, the defendant may deliver to the officer a plan of division 
of the land levied on, subscribed by him, and in that case the officer shall sell 
according to said plan so much of the land as may be necessary to satisfy the 
debt and costs and no more. If no such plan is furnished, the officer may sell 
without any division. [£., § 3319.] 

This section applies to sales under special 
as well a» general execution: Taylor v. Ttu-
loch, 59-558. 

Distinct or separate parcels or tracts which 
can liave no increased value by ieabon of being 
sold together cannot be sold en masse, even if 

no bid is made for them when offered sepa
rate!}. This is the common-law lule. The 
provision ol this section as to subdivision does 
not affect t ha t rule except as here specified: 
Williams v. Allison, 33-278, 288. And as to the 
effect of a oale en masse, see notes to 8 4311. 

4 3 1 8 . W h e n p u r c h a s e r fails t o p a y . 3089. When the purchaser fails 
to pay the money when demanded, the plaintiff or his attorney may elect to 
proceed against him lor the amount; otherwise the sheriff shall treat the sale 
as a nullity, and may sell the property on the same day, or after a postpone
ment as above authorized. [R . § 3320; C , '51, § 1913.] 

Where the execution debtor bid off the prop
erty and a>forwards failed to pay the money, 
held, that the officer could not, on the next 
day, accept the next highest bid and strike off 
the property to such bidder: Swortzell v. Mar
tin, 16-519. 

While tlie sheriff must sell for cash, yet if 
the person entitled to the proceeds is the pur
chaser, he can properly treat the satisfaction 
of the judgment as a cash payment : Beat v. 
Blair, 33-318. 

Where the execution creditor bids in tiie 

property, al though he cannot be required to 
pa\ to the sheriff that pai t ot the puiciiPbo 
money which is to be credited on his judg
ment, he is to pay the costs, mid il he does not 
do so ihe sheriff is to treat the sale as a nul
l i ty: Reese v. Dobbins, 51-282. 

Where a purchaser at the sale bids with the 
understanding, and upon the condition, that 
the amount bid is first to be used to satisfy ex
isting hens on the premises, his bid cannot be 
enfmced unless the proceeds are thus applied; 
Vaii^lyeL' v. Mills, 34-375. 
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Where the property sold was defendant's creditor, by mistake bid more for land offered 
undivided interest in a crop, and the bid was at the sale than he was authorized, but i inme-
by the acre, held, tha t under the circumstances diately wi thdrew his bid and paid coots ot sale, 
of the case the bid should be considered as so held that , as the execution debtor h a d not 
much per acre for the acres which defendant's changed his position on account of the sale, 
portion of the crop would amount to, and not the wi thdrawal was authorized and the prop-
as that amount for defendant's undivided in- erty might be again offered for sa le : Fuson v. 
terest in each acre of the crop: Benny v. Coch- Connecticut General L. Ins. Co., 53-609. 
ran, 51-652. Where it was claimed tha t the bid was mis-

Whore tiie property has been sold to the understood by the sheriff, and by mis take the 
plaintiff in execution he nas not a right there- record thereof differed from the bid made , 
after to wi thdraw his bid and prevent the sat- held, t ha t the bidder having notice of the rec-
isfaction of the judgment , at least without the ord, and having failed to comply with t h e bid 
assent of the sheriff', and probably also tha t as claimed to have been made, was not en-
of the execution debtor: Downard v. Cren- titled to relief after redemption of t he p rem-
shaw, 49-296. ises: Morrison v. Spencer, 72-445. 

Where an agent, acting for the execution 

4 3 1 9 . Sa les v a c a t e d . 3090. When any person shall purchase at a sher
iff's sale any real estate on which the judgment upon which, the execution 
issued was not a lien at the time of the levy, and which fact was unknown to 
1 be purchaser, the court shall set aside such sale on motion, notice having been 
given to the debtor as in case of action, and a new execution may be issued to 
enforce the judgment, and upon the order being made to set aside the sale, 
the sheriff or judgment creditor shall pay over to the purchaser the purchase 
money; said motion may also be made by any person interested in the real 
estate. [R, § 3321.] 

This section held not applicable to a case If the j udgmen t is against principal and 
where defendant had title to the property surety, and the sale be set aside, as here pro-
sold, and the judgment was not a lien thereon, vided, the surety will not be held discharged, 
because it was rendered in another county and unless he has, by reason of the sale, changed 
no transcript was filed in the county where his condition or been prejudiced: Ibid. 
the land was s i tuated: Chambers v. Cochran, See, also, notes to § 4311. 
18-159. 

4 3 2 0 . M o n e y l e v i e d o n . 3091. Money levied upon may be appropri
ated without being advertised or sold. The same may be done with bank-
bills, dralts, promissory notes, or other papers of the like character, if the 
plaintiff will receive them at their par value as cash, or if the officer can ex
change them for cash at that value. [R , § 3322; C , '51, § 1914.] 

The excess remaining in the sheriff's hands Bank-bills, etc., may be levied on and sold: 
from sale of property under execution mav See § 4371 and notes, 
be appropriated .as here provided: See § 4313 
and notes. 

4 3 2 1 . J u d g m e n t against e x e c u t o r or decedent . 3092. When a judg
ment has been obtained against the executor of one deceased, or against the 
decedent m his life-time, which the personal estate of the deceased is insuffi
cient to satisfy, the plaintiff may file his petition in the office of the clerk of 
the court where the judgment is rendered against the executor, the heirs and 
devisees of real estate, if such there be, setting forth the facts, and that there 
is real estate of the deceased, describing us location and extent, and praying 
the court to award execution against the same. [R , §3323;*0.5 '51,-§ 1918; 
13 G. A., ch. 167, § 29.j 

[The printed Code has " a l i en" in the fifth line, in place of " r en d e red , " as above and as in 
the original. The section so stood in the bill as re^ orfed oy the Code commissioners, following 
13 G. A., ch. 167, £ 29, but beioie adoption by the legislature it was amended to lead as here 
given and as it originally stood m the Revision. This amendment was not incorpoiated into 
the printed Code.] 

The judgmen t should be filed and approved specified in £ 3625, for payment out of the 
as a claim, ot the fourth class, within the t ime personal estate: Bayliss v. lowers, 62-601. 

4 3 2 2 . Not ice . 3093. The person against whom the petition is filed 
shall be notified by the plaintiff to appear on the first day of the term, and 
show cause, if anv he have, whv execution should not be awarded. [R , § 3321; 
C , '51, § 1919; 13 G. A., ch. 150, § l.j 
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4323. H o w s e r v e d a n d re turned . 3094. The notice shall be served 
and returned in the ordinary manner, and the same length of time shall be 
allowed for appearance as in civil actions, and service of such notice on non
resident defendants may be had in such cases by publication. [ R , § 3325; C , 
'51, § 1920; 13 G. A., ch. 150, § 2.J 

4324. E x e c u t i o n a w a r d e d . 3095. At the proper time the court shall 
award the execution unless sufficient cause be shown to the contrary. [R , 
§ 3 3 2 6 ; C , ' 5 1 , §1921.] 

4 3 2 5 . Non-age . 3096. The non-age of the heirs or devisees shall not be 
deemed such sufficient cause. [R , § 3327; C , '51, § 1922.] 

4 3 2 6 . M u t u a l j u d g m e n t s s e t off. 3097. Mutual judgments, the execu
tions on which are m the hands of the same officer, may be set off the one 
against the other; except that the costs shall not be set off, unless the balance 
of cash actually collected on the large judgment is sufficient to pay the costs 
of both judgments, and such costs shall be paid therefrom accordingly. [R, 
§3328; C , '51, § 1923.] 

Judgmen t against two persons, jointly, may judgment for costs should be set off against 
be set off against a judgment in favor of one the judgment for debt, notwithstanding the 
of them against the creditor in such joint assignment of the judgment for debt to tha 
j udgmen t : Bollinger v. Tarbell, 10-491. attorney in satisfaction of his claim for serv-

Judgments cannot be set off, the one against ices in the action for which he had filed a 
the other, unless they are strictly mutua l and claim for a lien: Tiffany v. Stewart, 60-207. 
are still m fact the property of the respective In an at tachment suit, where the defendant 
parties thereto: Bell v. Retry, 43-308. sued, by way of counter-claim, ou an attach-

W h e i e the judgment has been fraudulently ment bond executed by plaintiff to others, 
assigned for the purpose of preventing the held, tha t he might have judgment thereon 
set-off, such set-off may be obtained in an ac- set off agninst a judgment in favor of such 
tion i n e q u i t y : Hurst v. Sheets, 14-322. plaint, ff: Btaiich of State Bank v. Morris, 

But where the assignment was verbally 13-136. 
made, before the recovery of the judgment This provision as to setting off mutual jttdg-
sought to be set-off, the assignment not ap- ments is not defeated by an attorney's lien: 
pearing to be fraudulent, a set-off was denied: National Bank o. Eyre, 3 McCrary, 175. 
Gray v. McCallister, 50-497. Where judgments are originally mutual , 

Where judgment was rendered against one but have ceased to be mutua l by reason of the 
par ty for costs, and subsequently in a second assignment of one of them, they cannot be 
action the same par ty recovered a judgment set off, the one against the other: Gallaher 
for debt against the other party, field, tha t the v. Pendleton, 55-142. 

4 3 2 7 . W h e n sa l e a b s o l u t e . 3098. When real property has been levied 
upon, if the estate is less than a leasehold having two years of an unexpired 
term, the sale is absolute. [R , § 3329; C , '51, §1924.]' 

4 3 2 8 . W h e n r e d e e m a b l e . 3099. When the estate is of a larger amount, 
the property is redeemable as hereinafter prescribed. [R , § 3330; C , ' 5 1 , 
§ 1924.] 

APPKAISEMENT OF PEESONAL FBOPEBTY. 

4 3 2 9 . H o w m a d e ; effect. 3100. Personal property levied upon and ad
vertised for sale on execution must be appraised before sale by two disinter
ested householders of the neighborhood, one of whom shall be chosen by the 
execution debtor and the other by the plaintiff, or in case of the absence of 
either party, or if either or both parties neglect or refuse to make choice, the 
officer making the levy shall choose one or both, as the case may be, who 
shall forthwith proceed to return to said officer a just and true appraisement, 
under oath, of said property if they can agree; and in case they cannot agree, 
they shall choose another disinterested householder, and with his assistance 
they shall complete such appraisement, and the property shall not be sold for 
less than two-thirds of said valuation; provided, the same shall be offered for 
three successive days at the same place and hour of day as advertised, and if 
no offer equal to two-thirds the value thereof be made, then it shall be lawful 
to sell said property for one-half of said valuation. 

Where one of the appraisers selected by an the property, held, tha t the sale should be set 
execution creditor lived thirty-five miles from aside t.s against such creditor, who was a pur-
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chaser thereat, it appearing that the appraise
ment was at less than one-half the value of 
the land, the selection of the appraiser being 
in violation of the requirement that he should 
be a householder of the neighborhood: Woods 
v. Cochrane, 38-484. 

The fact that one of the appraisers is selected 
by the deputy sheriff does not vitiate the sale, 
ft is a mere irregularity, not affecting the 
power of the officer to sefl nor the validity of 
the title acquired by the purchaser: Davis v. 
Spaulding, 36-610. 

The fact that where it appears that the sher
iff appointed one appraiser, his re turn does not 
show that the par ty for whom he acted in 
making such appointment was absent or re
fused to appoint, will not render the sale void: 
Preston v. Wright, 60-351. 

Whether the appraisers in fixing the value 
of the property should find the amount of 
prior liens and incumbrances and fix the value 
with reference thereto, or should fix the whole 
.-alue without reference to prior lions, and 
leave the mat ter of ascertaining such liens to 
the sheriff, qucere. But held, that a judicial 
sale could not be set aside as having been made 
for an amount less than the two-thirds value, 
except it should be made to appear that it was 
for less than two-thirds of the value after de
ducting incumbrances: Brown v. Butters, 40-
5.4. 

Where a party sought relief on the ground 
that the sale was for less than two-thirds of 
the appraised value, held, tha t he had the bur
den of showing such fact, and unless it was 
established affirmatively, the sale could not 
be set aside: Barber v. Tryon, 41-349. 

Fur ther held, tha t the purchaser at such a 
sale is not bound to look beyond the records 
for the purpose of determining whether ap
parent liens or incumbrances have not been-
discharged. Where the records show an in
cumbrance which, added to the amount paid, 
makes two-thirds of the appraised value, the 
sale should not be set aside, although evidence 
is introduced to show that the incumbrance 
has been in fact satisfied: Ibid.; McDonald v. 
Johnson, 48-72. 

The property appraised must be sold for a 
sum which, when added to the prior incum
brance, shall realize to the debtor two thirds 
of the fair value ot the property as the same 
lias been ascertained by the appraisement: 
Sargent v. Pittman, 16-469; McDonald v. John
son, 48-72. 

A sale for a less proportion than tha t au
thorized will be invalid, at least as between 
the parties, and the fact tha t the debtor's title 
is doubtful, or other circumstances affecting 
the value of the property, will be immaterial . 
Such fact should be taken into account by the 
appraisers, and the value fixed by them should 
be tha to t defendant's interest in the p roper ty : 
Maple v. Nelson, 31-323. 

Rent accruing after the execution of t he 

sheriff's deed is not directly the subject of 
sale, but passes merely as an incident. I t is 
not necessary, therefore, t ha t it be appraised 
separately from the land. I t would be pre
sumed tha t tha t r ight was considered in de
termining the appraised value of the p rope r ty : 
Townsend v. Isenberger, 45-670. 

An appraisement is not proper evidence of 
the value of the property in an action by a 
third person claiming to be the owner thereof 
and seeking to recover for its convers ion: 
Flannigan v. Althouse, 50-513. 

Fai lure to have the appraisement made , 
held not to affect the validity of tne sale as to 
the purchaser : Shaffer v. Bolander, 4 G. Gr., 
201. 

The purchaser a t the sale is not required to 
take notice of the regulari ty of the appraise
m e n t : Johnson v. Carson, 3 G. Gr., 499. 

But , per contra, held, tha t the provisions as 
to appraisement were not merely directory, 
bu t affected the question of power to sell, on 
which the \ alidity of the sale depended: 
Sprott v. Reid, 3 G. Gr., 489. 

Any change in the appraisement laws cal
culated to impair r ights under existing con
tracts cannot be made applicable to an execu
tion sale in an action brought under such 
cont rac t : Burton v. Emerson, 4 G. Gr., 393. 

Where , a t the t ime of the making of a con
tract , the law does not provide for appraise
ment , and, a t the t ime of j udgmen t there
under , appraisement is provided for, t he sale 
should be made under the law in force a t the 
t ime of the contract, and appraisement should 
not be al lowed: Olmstead v. Kellogg, 47-460. 

While legislation depriving the j u d g m e n t 
debtor of the benefit of appraisement or re
demption laws is not inhibited by any consti
t u t e nal provision, still under the s ta tu tory 
provision tha t the repeal of a prior s ta tu te 
shall not affect any act done or r ight accruing, 
and which has been established, etc., held, t h a i 
a judicial sale upon a judgment rendered be
fore the taking effect of the Code should be 
made under the law as to appnusement and 
redemption existing when the judgmen t was 
rendered, and not in accordance with the law 
in existence at the t ime of the sale, unde r 
which the r ight to appraisement was t aken 
a w a y : Holland v. Dickerson, 41-367. 

But where the judgment was rendered after 
the taking effect of the Code upon a contract 
made before tha t t ime, held, tha t the sale 
should be according to the Code provisions 
which took away the r ight of appraisement, 
and not in accordance with the law as it ex
isted at the t ime of the making of the con t rac t : 
Babeock v. Gurney, 42-154; Fonda v. Clark 
43-300. 

Appraisement pertains to the remedy, and is 
to be governed by the law of the forum and 
not tha t of the lex loci contractus: Shaffer v. 
Bolander, 4 G. Gr., 201. 

REDEMPTION". 

4 3 3 0 . D e e d o r ce r t i f i c a t e . 3101. If the property sold is not subject to 
redemption, the sheriff must execute a deed therefor to the purchaser; but if 
the same is subject to redemption, he shall execute to such purchaser a certifi
cate containing a description of the property and the amount of money paid 
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by such purchaser, and stating that unless redemption is made within one year 
thereafter according to law, he or his heirs or assigns, will be entitled to a 
deed for the same. [R , § 3331; C , '51, § 1925.] 

D e e d : As there might possibly be circum
stances under which a court of equity might 
order a sale of real property without redemp
tion, a decree ordering a sale without redemp
tion, while it may be eironeous, will not be 
void for want of jurisdiction: Truer v. Whit
man, 56-443. 

So, although it is held in the federal courts 
tha t decrees m foreclosure proceedings in such 
courts in this state where, by state laws, re
demption from foreclosure sale is provided for, 
should not order an absolute sale without re
demption, yet such a decree, though erroneous, 
will not be void and cannot bo collaterally at
tacked: Moore v. Jeffers, 53-202. 

Where land was sold under the appraise
ment law of 1880, and notice of election to 
have the sale made subject to redemption was 
not filed with the clerk within the t ime re
quired by that statute, held, that defendant 
was not entitled to have the sale set aside and 
made subject to redemption: Gillett v. Edgar, 
22-293. 

WThere a purchaser takes a deed immediately 
after the sale, relying upon the claim that the 
opposite party has no l ight to redeem, it is not 
necessary that an offer to redeem be made in 
order to entitle the execution defendant to 
have the deed set aside: Fitzgerald v. Kelso, 
71-731. 

And see notes to § 4353. 
A s s i g n m e n t of c e r t i f i c a t e : The assign

men t to a junior benholder of the certificate 
of purchase " and the lands therein described," 
held to tiansfer to the assignee not only the 
title under the certificate, but also the pur
chaser's right under a tax t ide wdiich was ma
tured in his hands a t the t ime of the assign
m e n t : Scribner v. Vandereook, 54-580. 

The a-signee in good faith of the certificate 
of purchase from a purchaser a t the sale can
not be held responsible for the application of 
the purchase money bv the sheriff: Gray v. 
Bye, 39-360. 

Where a creditor pays money to the pur
chaser, claiming it to be by way of redemp
tion, and takes an assignment of the certificate, 

P e r i o d for r e d e m p t i o n : Under a statu
tory provision, not now m force, which au
thorized action at law on a note secured by 
mortgage, and provided that the judgment in 
such case might be declared a lien from the 
date of the recording of the mortgage, and 
t h a t the mortgagor or a lienhoider might re
deem from such sale as from any other sale 
under execution, held, tha t a lienhoider, al
though not a party to the proceeding, could not 
redeem except within the t ime and in the 
manner thus provided: Mayer v. Farmers' 
Bank, 44-213. 

he acquires by such assignment the rights of 
the purchaser, even though his redemption is 
not effectual: Wilson v. Conklin, 23-452; Rush 
v. Mitchell, 71-333. 

A junior lienhoider may become the pur
chaser at a sale under a prior lien, or may take 
an assignment of a certificate of purchase 
under such sale; and where the acts of such 
junior lienhoider were not such as required by 
statute in case of redemption, held, that they 
would be considered as a purchase rather than 
an at tempt to redeem: Streeter v. First Nat. 
Bank, 53-177. 

Where the holder of a portion of the notes 
secured by mortgage foreclosed the mortgage 
and bid off a portion of the land, and also pro
cured the assignment to him of the certificate 
of purchase of the same premises at a sale of 
the balance of the land lor the remaining note 
secured by the mortgage, and also purchased a t 
judicial sale the equity of redemption of a 
grantee of the land who had taken it agreeing 
to pay the mortgage, held, that the assignment 
of the certificate was in the nature of a re
demption: Brooks v. Keller, 45-303. 

The assignee of a certificate of purchase 
takes it subject to any equities existing against 
the assignor: Van Oorder v. Lundy, 66-448. 

A pun baser of an equity of redemption has 
no rights other than those of the execution 
debtor, and cannot, on making redemption 
from the holder of the certificate of purchase, 
insist upon the assignment of such certificate: 
Hum v. Hill, 70-38. 

T h e l e g a l t i t l e of the owner of the property-
is not divested and transferred to the pur
chaser until the expiration of the period of re
demption. During- the period of redemption 
the purchaser has an equitable title only, 
which may or may not ripen into a legal t i t le : 
Shimer v. Hammond, 51-401. 

The purchaser acquires only a lien for the 
amount of his purchase money and interest, 
which may ripen into a perfect title at the ex
piration of the t ime allowed for redemption: 
Curtis v. Millard, 14-138. 

Where the execution and re turn were kept 
in the office of the attorney for the execution 
plaintiff, and not filed in the clerk's office, and 
an inquiry there, and also of the attorney, 
failed to secure a knowledge of the amount 
necessary to effect redemption, held, tha t 
upon a tender being made after the expira
tion of the t ime for redemption it should have 
been allowed: Hammersham v. Fairall, 4t4r-
463. 

The fact t ha t property is misdescribed in a 
mortgage and sale thereunder, and that the 
description is subsequently corrected during 

4 3 3 1 . B y d e f e n d a n t . 3102. The defendant may redeem real property at 
any time within one year from the day of sale as herein provided, and will, 
in the meantime, be entitled to the possession of the property. But in no 
action where the defendant has taken an appeal from the [circuit or] district 
court, or stayed execution on the judgment, shall he be entitled to redeem. 
[ R , §3332; (1, '51, § 1926; 13 G. A., ch. 167, § 30.] 
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the period of redemption, the party entitled 
to redeem being a party to the proceeding 
and asking- no relief, will not operate to ex
tend the period for redemption: McKissick v. 
Mill Owners'Mut. F. Ins. Co., 50-116. 

The statutory right to redeem within one 
year cannot be extended by an act of the 
par ty claiming the right, such as a suit to re
deem, or the like, without more : Hughes v. 
Feeler, 23-547. 

In a particular case, held, tha t an action 
brought by a purchaser of land at an execu
tion sale against execution defendant dur ing 
the period for redemption, in which it was 
sought to have the title declared to be in the 
purchaser as against such execution defend
ant, did not constitute a fraud against the ex
ecution defendant, such as to entitle h im to 
make equitable redemption after the s ta tu tory 
pe-iod had expired: Bradford v. Bradford, 
60-201. 

Where, by reason of a mistake of the clerk 
in computing the amount required to redeem, 
the amount paid was not quite sufficient, held, 
tha t the redemptioner might, after the ex
piration of the year, have equitable relief 
against the deed upon paying the deficiency 
and interest on the whole amount up to the 
time ol completing the redemption: Wake
field v. Rotherham, 67-444. 

In computing the year allowed for redemp
tion the day ot sale is excluded, and redemp
tion may be made any t ime during the cor
responding day of the same month of t he 
next year : Teucher v. Hiatt, 23-527. 

The statutory right of redemption can be 
exercised only within the period and in the 
manner prescribed bv the statute creating i t : 
Teabout v. Jaffray, 74-28. 

Where the party does not tender and bring 
into court the amount necessarj- for making 
the redemption he cannot, after the t ime for 
redemption has expired, have equitable relief 
a»ainst the issuance of the deed: McConkey 
v. Lamb, 71-636. 

R e d e m p t i o n w a i v e d ! Under the provis
ion that the taking of an appeal defeats the 
right of redemption, it is hrunaterial whether 
a supersedeas bond is filed on the appeal or 
no t : Dobbins v. Lusch, 53-304. 

The provision that stay of execution waives 
the right of redemption is applicable to cases 
where such st-iy is taken in a justice's court 
where the judgment is rendered, and after
wards a sale of real property under such judg
ment is had bv filing a transcript thereof in 
the (ircuit cour t : Brown v. Markley, 58-689. 

The restriction upon the right of redemp
tion in case of taking an appeal or stay of 
execution does not apply to creditors who 
would otherwise be entitled to redeem, and 
such creditors have the same r ight to redeem 
in case the debtor takes an appeal or a stay as 
in other cases: Sieben v. Becker, 53-34. 

An appeal or stay of execution by the exe
cution debtor will not defeat the r ight of re
demption by his vendee: Thayer v. Coldren, 
57-110. 

Wnere a surety does not object (as provided 
in g 3068) to stay of execution being granted, 
he will be considered as having assented 
thereto, if taken, and held to have thereby 
waived the right to redeem his property, if 

sold under such j u d g m e n t : Chase v. Welty, 
57-330. 

W h e n the appeal is not perfected by serving 
notice upon the clerk as well as upon the op
posite pa i ty until after the sale, the r ight to 
redeem from the sale exists, and a deed exe
cuted immediately will be invalid as against 
the subsequent redempt ion: Fitzgerald v. 
Kelso, 71-731. 

B y d e f e n d a n t ' s v e n d e e : The r igh t of re
demption may be in both the j u d g m e n t debtor 
and his vendee where the proper ty has been 
conveyed wi th covenants of title prior to the 
execution sale: Harvey v. Spavlding, 16-397. 

The vendee of an execution defendant m a y 
redeem. He is to Vie considered as wi th in the 
meaning of the term "de fendan t , " as used in 
this section: Thayer v. Coldren, 57-110. A n d 
see £ 4353. 

Fur ther as to who may redeem, see § 4333 
and notes. 

Sale of debtor's redemption right: 
Defendant 's r ight of possession and redemp
tion dur ing the statutory period may be levied 
upon and sold under execution: Barnes v. 
Cavanagh, 53-37; Crosby v. Elkader Lodge, 
10-399. 

But such redemption r ight cannot be sold 
under an execution issued on the balance of 
the same judgment under which the original 
sale was m a d e : Hardin v. White. 63-633. 

By the first sale the creditor exhausts his 
r ight as to the property, and it is immater ia l 
tha t the same indebtedness is embraced in two 
different decrees, one by foreclosure of a per
sonal property mortgage, and the other upon 
foreclosure of a mortgage on real property. 
If real property is sold under special execution 
issued under a decree on foreclosure of tiie 
real property mortgage, the debtor 's r ight of 
redemption therein cannot be levied on and 
sold under a general execution issued upon a 
decree rendered in foreclosure of t he personal 
property mor tgage: Ibid. 

A judgment recovered against t he debtor 
dur ing the period allowed him for redemption 
becomes a lien on his interest in property in 
which he has the r ight of redemption, and in 
case he or his grantee by conveyance made 
after such judgmen t redeems from the prior 
sale, such judgmen t may be enforced against 
the property so redeemed, a l though the holder 
of the judgmen t failed to exercise his own 
statutory r ight of redemption from the sa le : 
Curtis v. Millard. 14-138. 

After redemption by the debtor or his 
grantee or assignee of land sold in partial sat
isfaction of a judgment , it at once becomes 
liable to pay the unsatisfied balance of such 
j u d g m e n t : Crosby v. Elkader Lodge, 16-399; 
Stein v. Chambless, 18-474. 

Therefore, held, where a debtor conveyed 
his r ight of redemption to his wife and fur
nished her the money to make redemption, 
wi th intent to hinder and delay his creditors, 
the land so redeemed remained subject to the 
balance of the j u d g m e n t : Peckenbaugh v. 
Cook, 61-477. 

The execution debtor does not, by redemp
tion from a sale of his property for a portion 
of the judgment , acquire the same r ights 
which would be acquired by a creditor or by a 
purchaser who is a stranger to the judgment , 
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or by a mortgagee in case of redemption from 
such sale, and the land may be sold again in 
case of such redemption under execution for 
the balance of the j udgmen t : Campbell v. Ma-
ginnis, 70-589. 

The purchaser of property from a judgment 
debtor which has been sold upon execution 
has the same right to redemption which the 
j udgmen t debtor has. Where the sale is 
unde r foreclosure of mortgage covering differ
ent instalments and for the amount of only 
one of such instalments, the grantee, having 
redeemed, holds the property free from the 
lien of the judgment for other instalments 
covered by the same mortgage, whereas, if 
the judgment debtor had himself redeemed, 
the property would have become subject to 
the payment of such other instalments: 
Harms v. Painter, 73-446. 

Whi le a par ty cannot have successive fore
closures of the same mortgage lien, this i tile 
has no application where the r ight to foreclose 
for notes not yet due is expressly reserved by 

A holder of a simple judgment lien has not 
an equitable right to redeem fiom a senior 
lienhoider, after the execution ol the sheriff's 
deed, made in pursuance of a sale thereunder. 
So held in case of a sale under foreclosure of a 
mechanic's lien, made under the Revision, 
which provided that such actions should be at 
l a w : Diddy v. Risser, 55-099. 

The purchaser of property at a sale under a 
j udgmen t which is junior to a mortgage may 
redeem from such mortgage before the fore
closure thereof, in the same manner as the 
debtor himself might have redeemed: plam-
mond v. Leavitt, 59-407. 

A mortgagee may redeem from an execu
tion sale ot the property covered by his mort
gage, although the liability secured by the 
mortgage is only a contingent one and may 

the decree of the cour t : Burroughs v. Ellis, 
76-61 

Where the debtor's r ight of redemption was 
sold under a second execution, held, tha t he 
might within the time for redeeming from the 
first sale make redemption from both sales, 
and tha t the purchaser at the second sale had 
no ground of objection to such redemption: 
Harrison v. Wilmering, 72-737. 

B e d e m p t i o n i n f o r e c l o s u r e p r o c e e d 
i n g s : Where it was provided by statute that 
foreclosure sales should be subject to redemp
tion as in case of sales under general execu
tion, and afterwards other statutor3' provis
ions as to redemption were made, field, tha t 
such provisions were applicable to sales on 
foreclosure al though such sales were not 
specifically ment ioned: Davis v. Spaulding, 
36-610. 

The provisions of this section aie applicable 
to foreclosure sales: Barret v. Blackman, 47-
565. 

possibly never ripen into a cer ta inty: Crossen 
v. White, 19-109. 

A mortgagee cannot, after buying in the 
property at his own foreclosure sale for a por
tion of his judgment , redeem under such sale 
by virtue ot the judgment held by him, either 
before or after a redemption is made by the 
mortgagor. The purchase of the property at 
the sale exhausts his lien with reference 
there to : Todd v. Davey, 60-533. 

Neither can an assignee of a portion of the 
mortgage debt redeem from a sale on foreclos
ure ol another portion of such debt, whether 
his assignment was made before or after such 
foreclosure: Harms v. Palmer, 61-483. 

A par ty who has no interest in the property 
sold, but is only liable as surety or otherwise 
for the payment of the indebtedness for which 

4 3 3 2 . When, b y creditors . 3103. For the first six months after such 
sale, his right to redeem is exclusive; but if no redemption is made by him at 
the end of that time, any creditor of the defendant whose demand is a lien 
upon such real estate, may redeem the same at any time within nine months 
from the day of sale. But a mechanic's lien, before judgment thereon, is not 
of such character as to entitle the holder to redeem. [R . § 3333; C , '51, § 1927.] 

T i m e for r e d e m p t i o n b y c r e d i t o r o r 
l i e n h o i d e r : A creditor or lienhoider cannot 
make statutory redemption after the expira
tion of nine months : Newell v. Pennick, 63-
133. 

And this is so even though the purchaser is 
also a junior judgment creditor: George v. 
Hart, 56-706. 

Redemption by creditor within the first six 
months , during which the debtor's r ight to re
deem is exclusive, will be good as to a subse
quent lienhoider. I t is only the debtor and 
purchaser who can object to such redemption: 
Wilson v. Couklin, 33-453. 

The t ime within which the creditor may re
deem cannot be enlarged by the assent of the 
purchaser : Hum v. Hill, 70-38. 

4 3 3 3 . W h o c r e d i t o r . 8104. Any creditor whose claim becomes a lien 
prior to the expiration of the time allowed by law for the redemption by cred
itors, may redeem. A mortgagee may thus redeem before or after the debt 
secured by the mortgage falls due. [R , § 3334; C , '51, § 1928.] 

M e t h o d of m a k i n g r e d e m p t i o n : See 
§ 4335 anil notes. 

B y a g e n t : A redemption of real property 
from sale under execution, made within the 
proper t ime by a sub-agent under color ot 
authori ty, whose act was subsequently rati-
filed by the principal, held sufficient against 
the purchaser under the sale: Teucher v. 
Hiatt, 33-527. 

M e c h a n i c ' s l i e n : The holder of a mechan
ic's ben before judgment thereon not being 
entitled to redeem, he does not become en
titled to redeem by obtaining a mere money 
judgment on his claim as against a person not 
the owner of the property upon which the lien 
is claimed : Spink v. McCall, 52-432. 
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the sale is made, has not a right to r edeem: 
Brooks v. Keister, 45-303: Miller v. Ayres, 59-
424. 

A judgment creditor who has purchased the 
property under his execution may redeem 
from a sale made under a senior j udgmen t 
l ien: Seevers v. Wood, 12-295. 

And an attorney who has bought in t he 
property for his client at a sale under execu
tion in favor of such client may exercise such 
right of redemption which the client would 
have as against another sale under senior 
judgment : Ibid. 

A junior lienhoider whose debt antedates 
the homestead may redeem from the sale of 
the homestead under a senior lien, and, for 
the purpose of entitl ing himself to thus re-
dee n, may show by evidence aliunde, as 
against the senior lienhoider who has pur
chased at the execution sale, the fact as to t he 
date of his claim with reference to the com
mencement of the homestead r igh t : Phelps v. 
Finn, 45-447. 

A creditor holding a judgment which is a 
lien upon real property of his debtor m a y be
come the purchaser of such real property at a 
sale tinder another judgment , and make re
demption from such sale in the same manner 

as if some other person had been the pur
chaser: Citizens' Savings Bank v. Percival, 6 1 -
183. 

A n execution creditor w h o has bid in t h e 
property under his own execution does not 
have a lien upon such property for any un
satisfied balance of his claim by vi r tue of 
which he or his assignee can reedeem under 
such sale. (Overruling Crosby v. Elkader 
Lodge, 16-399): Clayton v. Ellis, 50-590. 

Where the execution defendant has no r ight 
of redemption, a j udgmen t creditor, who did 
not become such unt i l after the sale, cannot re
deem : Brown v. Markley, 58-689. 

Where the par ty seeking to redeem was one 
of several plaintiffs at whose suit the proper ty 
in question was in equity declared subject to 
their judgments and sold to satisfy the same, 
held, tha t redemption could not be made by 
h i m : Hayden v. Smith, 58-385. 

A judgmen t creditor of a grantor , who has 
made a fraudulent conveyance, has not such 
a lien upon the property thus conveyed as to 
entitle h im to redeem the same from execution 
sale, made under a decree obtained by other 
j udgmen t creditors subjecting such property 
to the lien of their j u d g m e n t s : Howland v. 
Knox, 59-46. 

4 3 3 4 . M a y r e d e e m f r o m e a c h o t h e r . 3105. Creditors having the 
right of redemption may redeem from each other within the time above lim
ited, and m the manner herein provided. [R , § 3335; C , '51, § 1929.] 

4 3 3 5 . T e r m s Of. 3106. The terms of redemption in all cases will be the 
reimbursement of the amount paid by the then holder, added to the amount 
of his own lien, with interest upon the whole at the rate of ten per cent, per 
annum, together with costs, subject to the exception contained in the next sec
tion. But where a mortgagee whose claim is not yet due is the person from 
whom the redemption is thus to be made, a rebate of interest at the rate of 
ten per cent, per annum must be made by such mortgagee on his claim. [ R , 
§3336; C , ' 5 1 , §1930.] 

M e t h o d o f m a k i n g r e d e m p t i o n : In re
demptions made before the expiration of nine 
months before the date of sale the redemption 
is to be performed b3' the parties themselves, 
without the aid of the clerk, and the only 
evidence of the transaction necessary is the 
proper transfer of the certificate of sale. The 
statutory provisions with reference to the ac
tion of the clerk are applicable only to redemp
tions, as provided for, after the expiration of 
nine months : Goode v. Cummmgs, 35-67. 

A redemption after six and prior to nine 
months of the sale can be made between the 
parties, without the aid of the clerk; and if the 
parties do just what, in law, is necessary to 
effect the redemption, the act will be deemed 
a redemption: Lamb v. Feeley, 71-742; West 
v. Fitzgerald, 72-306. 

These provisions as to the amount to be paid 
in order to effect redemption refer to s tatutory 
redemption from execution sale, and not to a 
case where a junior lienhoider, not made par ty 
to a foreclosure proceeding, seeks to redeem 
from the sale thereunder by an action in 
equity: Jones v. Hartsock, 42-147. And as to 
equitable redemption, see notes to § 4557. 

Such junior lienhoider seeking to redeem in 
equity from a prior judgment under winch 
there has been no sale must pay the full 
amount of such judgment , but in making stat-

V O L . 11 — 80 

utory redemption from a sale under the judg
ment he is-only required to pay the amount 
for which the property was bid in at the sale, 
with interest, costs, etc. : Hays v. Thode. 18-51; 
Tuttle v. Dewey, 44-306; Iowa County v. Bee-
son, 55-262. 

In redeeming from an execution creditor 
who has bought in the property a t the sale 
the debtor need only pay the amoun t bid by 
such creditor, and is not required to pay, in 
addition thereto, any portion of the j udgmen t 
remaining unsatisfied by the sale. Such bal
ance is not a lien upon the property sold. 
(Overruling Crosby v. Elkader Lodge, 16-399): 
Clayton v. Ellis, 50-590. 

There is no distinction between the debtor 
and the creditor as to the mat ter of making 
redemption: Ibid. 

Where a junior creditor a t tempts to redeem 
from a senior creditor who has taken an assign
ment of a certificate of purchase, he must pay 
to such senior creditor the amount of purchase 
money and also the amount of the senior cred
itor's l ien: Wilson v. Could in, 22-452. 

Where a mortgage was foreclosed for one 
instalment of the debt secured thereby, and 
the decree directed tha t the entire property 
covered should be sold and any balance re
alized in excess of the instalment due should 
be applied to the paj nient of instalments not 
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yet due, and the property wTas bid in by the Where a par ty redeems from a sale under a 
mortgagee for the entire amount secured by judgment which by mistake is for too small an 
t he mortgage, held, tha t the mortgagor could amount, he is under no obligation to tender 
not redeem from such sale upon payment more than the amount for which the prop-
simply of the amount of the instalment already erty was bid in with interest and costs: Day 
due with interest and costs, but only upon pay- v. Cole, 44-452. 
m e n t of the entire amount for which the prop- Where the holder of the first two of three 
er ty was bid in by the purchaser, although mortgages on the same property foreclosed the . 
such purchaser had not paid to the clerk any first and bid in the property at the sale there 
sum except the costs: Williams v. Dickerson, under, and thereafter the holder of the third 
66-105. foreclosed and bid in the property at his sale, 

A judgment creditor whose lien is subse- and then redeemed from the sale under the 
quent to an unrecorded deed cannot defeat the first after nine months from the date of such 
priori ty of the deed by first redeeming from a sale, held, tha t such redemption was made 
prior judgment creditor. The grantee in the under the right of the mortgagor and not as 
deed may redeem from, the subsequent judg- junior creditor, and tha t the redemptioner did 
m e n t creditor in such case by paying the not thereby acquire priority over the second 
amount due the prior judgment creditor: mortgage: Diekerman v. Lust, 66-444. 
Fords v. Vance, 17-94. 

4336. Senior credi tor . 3107. When a senior creditor thus redeems 
from his junior, he is required to pay off only the amount of those liens which 
are paramount to his own, with the interest and costs appertaining to those 
liens. [E., § 333T; C , '51, § 1931.] 

4337. J u n i o r m a y p r e v e n t . 3108. The junior creditor may in all such 
cases prevent a redemption by the holder of the paramount hen, by paying 
off the lien, or by leaving with the clerk beforehand the amount necessarv 
therefor. [R . § 3338; C , ' 5 1 , § 1932.] 

4338. J u n i o r m a y r e d e e m . 3109. A junior judgment creditor may 
redeem from a senior judgment creditor, by paying to the party, the clerk, or 
the sheriff, if execution has issued, the full sum due, with interest and costs, 
and shall become therebv vested with the title to the judgment so redeemed. 
[E., § 3339.] 

4339. M o n e y pa id t o sheriff. 3110. If paid to the sheriff, he shall give 
to the party redeeming a certificate that he has paid such sum for the redemp
tion of the judgment, describing it, which being presented to the clerk, he shall 
enter such redemption on the judgment docket, as he shall also do if the money 
is paid to himself. [E., § 3340.J 

4340. J u n i o r i n t u r n f rom senior . 3111. Whenever a senior creditor 
redeems from a junior creditor, the latter may in return redeem from the 
former, and so on, as often as the land is taken from him by virtue of a para
mount lien. [R , § 3341; C , '51, § 1933.] 

4341. W h e n r ight e x p i r e s . 3112. After the expiration of nine months 
from the day of sale, the creditors can no longer redeem from each other ex
cept as hereinafter provided. But the defendant may still redeem at any time 
before the end of the year as aforesaid. [R , § 3342; C , '51, § 1934.J 

The following provisions (§g 4343 to 4348) apply only to redemptions after the expiration of 
nine months: Goode v. Cummings, 35-67. 

See, as to this section, notes to § 4332. 

4342. W h o gets proper ty . 3113. Unless the defendant thus redeems, 
the purchaser, or the creditor who has last redeemed prior to the expiration 
of the nine months aforesaid, will hold the property absolutelv. [E., § 3313; 
C , '51, § 1935.] 

4343. Cla im e x t i n g u i s h e d . 3114. In case it is thus held by a redeem
ing creditor, his lien, and the claim out of which it arose, will be held to be 
extinguished, unless he pursues the course pointed out in the next section. 
[ R , § 3344; C , '51, § 1936.] 

The omission to file the statement will not mand the ext inguishment of all the claims of 
prejudice the right of other creditors to re- the creditor so lading to file his s ta tement : 
deem, nor defeat the r ight of the debtor to de- Goode v. Cummings, 35-07. 
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"Where a junior mortgagee did the acts nec
essary as between the parties to amount to a 
redemption after six months and prior to the 
expiration of nine months from the sale, and 
did not, within ten days after the expiration 
of the nine months, enter on the sale book the 
amount he was willing to credit 1-1 his claim, 
held, tha t his mortgage was ext inguished: 
Lamb v. Feeley, 71-742. 

This provision, as to the whole of the re-
demptioner 's claim being satisfied, unless the 
steps pointed out by s ta tute are taken to pre
vent its having- that effect, are applicable to 
redemptions made before the expirat ion of 
nine months as well as those made after t h a t 
t ime : West v. Fitzgerald, 72-306. 

4 3 4 4 . E x c e p t i o n ; e n t r y of credit . 3115. If he is unwilling to hold 
the property and credit the defendant therefor with the full amount of his 
lien, he must, within ten days after the nine months aforesaid, enter on the 
sale book the utmost amount that he is thus willing to credit on his claim. 
[ R , §3345; C , '51, §1937.] 

Omission by a creditor who has made re
demption to make the entry in the sale book 
as required by this section, in case he is not 
willing to credit the execution defendant wi th 
the full amount of the claim under which such 
redemption is made, will not prejudice the 
rights of other creditors to redeem nor defeat 
the r ight of the debtor to demand the extin
guishment of all the claims of the creditor so 
failing to make such en t ry : Goode v. Cum
mings, 35-67. 

Such provisions apply only to redemptions 
made after the expiration of nine months from 
the date of sale. Previous to that t ime no en
t ry in the sale book is required: Ibid. 

Redemption in all cases except where other
wise provided by statute has the effect to dis
charge and satisfy the whole of the debt and 
lien under which it is made : West v. Fitzger
ald, 72-306. 

The absolute r ight of redemption on the 
part of creditors is terminated at the end of 
nine months from the date of the sale, and it 
is for the creditor last redeeming within the 
nine months to determine whether the r ight of 
redemption shall be again opened to the other 
creditors. If he is willing to have his lien and 
claim wholly extinguished he is entitled to 

hold the property a t t ha t price, and no fur
ther redemption can be made by the creditors. 
If he is not willing to t ake t he property in full 
satisfaction, then he must , wdthin ten days, 
enter on the sale book the utmost amoun t he 
is willing to credit on his claim, and by so 
doing he confers upon the other creditors the 
r ight to redeem under the provisions of fej 4345: 
Woousoeket Institution v. Goulden, 28 Fed. 
Rep., 900. 

The s tatute does not prescribe the s ta tement 
to be entered by a junior creditor redeeming 
from a judgment sale as to the amount which 
he is willing to allow on his claim, and if it 
indicates with sufficient certainty such amount 
it is sufficient: Craig v. Alcorn, 46-560. 

Failure of the clerk to enter in the sale book 
the amount which a redeeming creditor is will
ing to allow on his claim, when a s ta tement 
thereof is furnished by the creditor in due 
t ime, the s ta tement being in fact known to the 
parties affected thereby within the ten dayp 
given by s ta tu te for mak ing t he entry, will 
not operate to defeat the effect of such entry, 
the object of the requirement being to secure 
to the debtor notice of the intention of the re-
demptioner; and actual notice will effect tha t 
purpose: Ibid. 

4 3 4 5 . Far ther r e d e m p t i o n . 3116. Any unsatisfied lien creditor, within 
ten days after the expiration of the time thus allowed to make the entry re
quired in the last section, may redeem the property by paying the amount of 
the legal disbursements of the last holder as hereinbefore regulated, added to 
the amount thus entered on the sale book, together with interests and costs. 
[E., § 3346; C , ' 5 1 , § 1938.] 

[The words "of the t ime," following " e x p i r a t i o n " in the second line, are erroneously omit
ted in the printed Code. J 

Whether a senior lienhoider m a y redeem tion must be wi th in one year, as provided by 
from a junior who has already redeemed from § 4331: Bhelps v. Finn, 45-447. 
him, qucere; but redemption under this sec-

4346. F i n a l r e d e m p t i o n . 3117. Such redemptioner shall also credit 
the defendant with the full amount of his lien, unless wdthin ten days after 
redeeming as aforesaid, he likewise makes a like entry on the sale book, in 
which case any unsatisfied lien creditor may in like manner redeem within 
ten days as aforesaid, and so on until there are no more unsatisfied liens, or 
until the expiration of the year for redemption, the defendant having the 
final privilege of redeeming from the last redemptioner at the end of the 
year. [R , § 3347; C , '51, § 1939.] 

4 3 4 7 . M o d e . 3118. The mode of making the redemption is by paying 
the money into the clerk's office for the use of the persons thereto entitled. 
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The person so redeeming, if not defendant in execution, must also file his affi
davit, or that of his agent or attorney, stating as nearly as practicable the 
amount still unpaid and due on his own claim. [E., § 3348; C , '51, § 1940.] 

WThere the party making redemption pays, to receive the money will be equally valid, 
and the clerk in good lai th receives, a bank- The provisions of the Code of '51, allowing 
er's check, or currency which is not legal money to be paid to the clerk, held to be for 
tender , before the expiration of the t ime for the benefit of the holder, and that a payment 
redemption, the redemption will be complete, to the execution plaintiff would be effectual: 
a l though in case of the check the money is Armstrong v. Bierson, 5-317. 
not realized thereon by the clerk unt i l after Whether the requirement tha t an affidavit 
the t ime for redemption has expired: Webb v. be filed by a creditor redeeming applies to re-
Watson, 18-537. demptions made before the expiration of nine 

Whenever a payment to the clerk would be months, doubted: Wilson v. Conklin, 22-452. 
good, a payment or tender to the party entitled 

4 3 4 8 . E n t r y i n sa le b o o k . 3119. The clerk shall thereupon give him a 
receipt for the money, stating the purpose for which it was paid. He must 
also, at the same time, enter in the sale book a minute of such redemption, 
of the amount paid, and the amount of the lien of the last redemptioner as 
sworn to by him. [R., § 33±9; 0., '51, § 1941.] 

4 3 4 9 . A s s i g n m e n t of ce r t i f i ca t e . 3120. A creditor redeeming as above 
contemplated, is entitled to receive an assignment of the certificate issued by 
the sheriff to the original purchaser as hereinbefore directed. [E., § 3350; 
C , '51, § 1942.] 

4 3 5 0 . R e d e m p t i o n of p o r t i o n . 3121. When the property has been 
sold in parcels, any distinct portion may be redeemed bv itself. [E., § 3351; 
C , '51, § 1943.] 

4 3 5 1 . T e n a n t s i n c o m m o n . 3122. When the interests of several ten
ants in common have been sold on execution, the undivided portion of any or 
either of them uury be redeemed separately. [E., § 3352; C , '51, § 1944.] 

4 3 5 2 . T r a n s f e r of r i g h t . 3123. The rights of a defendant in relation 
to redemption are transferable, and the assignee has the like power to redeem. 
[ R , § 3353; C , '51. § 1945.] 

See notes to § 4331. 

S H E R I F F ' S D E E D . 

4 3 5 3 . D e e d . 3124. If the defendant or his assignee fail to redeem, the 
sheriff must, at the end of the year, execute a deed to the person who is enti
tled to the certificate as hereinbefore provided, or to his assignee. If the per
son entitled be dead, the deed shall be made to his heirs, but the property will 
be subject to the payment of the debts of tne deceased in the same manner as 
if acquired during his life-time. [It., § 3354; C , '51, § 1946.] 

S h e r i f f ' s d e e d : The recital ol the execu- chase, and admissible in evidence for the pur-
l ion in a sheriff's deed is not essential to its pose of showing the sale: Warfield v. Wood-
vahdi ty, and any variance or mistake in such ward, 4 G. Gr., 386. 
rec i tarwi l l not impair the deed: Humphry v. The fact that the sheriff gives a deed abso-
Beeson, 1 G. Gr., 199. lute in form instead of issuing a certificate of 

Sufficiency of description in the deed may purchase will not defeat the r ight of redemp-
cnie any n ncertainty of dcscnption in the l e w tion, and cannot be considered prejudicial to a 
and r e t u r n : Hopping v. Burnam, 2 G. Gr., 39. party entitled to redeem: Olmstead j . Kellogg, 

The sheriff in office a t the t ime the deed is 47-460. 
executed is the proper person to make a deed. The fact that the deed is improperly executed 
and not a person who was sheriff at the time before the expiration of the period of redemp-
of the sale but whose term of office has ex- tion will not render it invalid, if redemption is 
p i red: Conger v. Converse, 9-554. And see not made : Conner v. Long, 63-395. 
§ 483. If the deed is issued to one who is not a pur-

The fact that the deed is executed by a dep- chaser, the presumption is that the sheriff had 
u t y is no cau=e for setting it aside at the in- evidence of the fact that the purchaser's r ights 
stance of the defendant in execut ion: Chase had been transferred to the person to whom 
v. Parker, 14-207. the deed was issued : Ibid. 

A deed issued prior to the expiration of the T o w h o m d e e d m a d e : The judgment 
period of redemption is not necessarily void, debtor and the purchaser are ordinarily the 
I t may be equivalent to a certificate of pur- only parties who can object tha t the right of 
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redemption has not been properly exercised; 
and where money had been paid for the pur
pose of making the redemption, by a par ty 
claiming the r ight to redeem, and had been 
accepted by the purchaser and the certificate 
assigned, held, tha t the sheriff could not re
fuse to make a deed to the assignee of the cer
tificate on any real or supposed r ight in the 
execution plaintiff to resist such redempt ion: 
Kilbride v. Mnnn, 55-445. 

The sheriff may make his deed to a different 
person from the purchaser, with such pur
chaser's consent: Ehleringer v. Moriarty, 
10-78. 

Where the person making redemption is the 
owner, or redeems as owner and not as cred
itor, he is not entitled to a sheriff's deed: 
Dickerrnan v. Lust, 66-444. 

If a party not entitled to redeem, neverthe
less pays money for tha t purpose and secures 
an assignment of the certificate of purchase, 
he is entitled to a deed. The execution de
fendant or his grantee has no ground of ob
jection: Rush v. Mitchell, 71-333. And see 
notes to § 4330. 

E i g h t t o c r o p s , r e n t , e t c . : The estate of 
the debtor is not divested until execution of 
the deed, and any crops upon the premises al
ready matured do not pass thereby, al though 
they were not matured when the purchaser 
became entitled to his deed: Ereringham v. 
Braden, 58-133. 

A purchaser under an execution sale is en
titled to the rent accruing or falling due after 
the execution of the sheriff's deed, and the fact 
that the sale is in an action by a t tachment 
upon notice by publication does not prevent 
the application of the ru le : Townsend v. Isen-
berger, 45-670. 

Where a party, by holding over after the 
execution of a sheriff's deed to the premises, 
becomes a tenant at will, ho becomes so as to 
the land in its condition at tha t t ime and liable 
to action for the rental value of the premises 
with unmatured crops growing thereon: Mar
tin v. Knapp, 57-336. 

After the execut.on of the sheriff's deed the 
tenant of the former owner ceases to have 

R e c o r d i n g ; n o t i c e : One who, in good 
faith, purchases the property after the expira
tion of the period allowed for recording the 
deed, and before it is recorded, is not affected 
with constructive notice of the proceedings: 
Harrison v. Kramer, 3-543: Churchill v. 
Morse. 23-239. 

But a failure to record the deed is not ma
terial as against one who is not a purchaser in 
good faith, or who purchases with actual no
tice of the sale: Harrison v. Kramer, 3-543; 
Walker v. Schreiber, 47-529, 533. 

Only a bona fide purchaser, without notice, 
is protected against a deed not recorded: Rush 
V. Mitchell, 71-333. 

A party cannot complain of delay in tak ing 
and recording the sheriff's deed unless he ac-

any r ight to the possession, and if he takes 
crops therefrom he mus t account to the exe
cution purchaser and not to the former owner : 
Ibid. 

A tenant of the execution defendant, sow
ing or planting- crops after the sale, vi i th 
knowledge tha t they cannot be harvested be
fore the expiration of the period of redemp
tion, is not entitled to possession for the 
purpose of harves t ing such crops, after t he 
r ight of the purchaser to possession under Ins 
deed has become complete : Wheeler v. Kirk-
endall, 67-612. 

Taking deed for benefit of another: A 
contract whereby a thi rd person was to pur
chase certificates of sale of real property sold 
under execution, and upon securing a deed to 
the property convey a portion or all of it to the 
other par ty to the contract , who had lost his 
r ight of redemption, held not to consti tute a 
mortgage, or to entit le the latter to any r ight 
of redemption except in accordance with the 
express terms of the contract : Hens/eu v. 
Whiffin, 58-436. 

Where a purchaser under execution agree» 
to convey to the debtor the property purchased 
upon being paid a certain amount within a 
certain t ime, the debtor cannot, after failure 
to pay the amount within the t ime agreed, 
maintain an equitable action to r edeem: Tark-
ington v. Corley, 59-28. 

In a part icular case, held, t ha t even though 
a purchase at execution sale was made for 
the benefit of another wi th the r ight to him to 
avail himself thereof upon payment of certain 
specified amounts , yet the party seeking to 
avail himself of the purchase did not show 
such payments as to entitle h im to the bene
fits of the agreement : Ja,ck v. Brown, 60-371. 

Under part icular facts, held, tha t the pur
chase at execution sale was in trust , and tha t 
sufficient steps for redemption having- been 
taken, the execution of the sheriff's deed 
should have been ordered to be made to the 
person who, by agreement between the par
ties, had effected the redempt ion: Kennedy v. 
Stranahan, 39-305. 

quires his interest after the period allowed for 
recording: Wood v. Young, 38-102. 

The constructive notice of the sheriff's sale, 
imparted by the publicity of the proceedings 
themselves and the recording of the sheriff's 
deed, affects only those persons claiming under 
the title divested by the sale and not those 
claiming under an independent or hostile t i t le : 
Hultz v. Zollars, 39-589; Gardner v. Jaques. 
43-577. 

Where the certificate is assigned by the pur
chaser to a third person, failure by the assignee 
to put his deed on record will not defeat his 
claims as against a subsequent purchaser from. 
the assignors. The requirement ot notice ap
plies only as against purchasers from the judg
ment defendant : Lindley v. Mays, 66-265. 

4 3 5 4 . R e c o r d i n g . 3125; 21 G. A., ch. 146. The purchaser of real estate 
at a sale on execution, need not place any evidence of his purchase upon rec
ord until sixty days after the expiration of the full time of redemption. Up 
to that time," the" publicity of the proceedings is constructive notice of the 
rights of the purchaser, but no longer. [E., § 3355; C , '51, § 1947.] 
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A levy upon and sale of land in another The deed, when duly «xecuted and recorded, 
county than that in which the judgment is is notice of the prior proceedings, and it is im-
i-endered, without the filing of a transcript of material whether the judgment under which 
the judgment , are not proceedings of which a the execution issued was properly indexed or 
subsequent purchaser of the property is bound n o t : Gushing v. Edwards, 68-145. 
to take notice until the deed is actually re
corded : McGinnis v. Eclgell, 39-419. 

4355. Deeds i m p l y regular i ty . 3126. Deeds executed by a sheriff in 
pursuance of the sales contemplated in this chapter, are presumptive evidence 
of the regularity of all previous proceedings in the case, and may be given in 
evidence without preliminary proof. [E., § 3356; C , '51, § 1948.] 

W h e r e a sheriff's deed is silent as to the nat- cording to the provisions of Code of ' 51 : Sec
ure of the writ under which the sale is made, vers v. Drennon, 29-335. 
and no other evidence is offered, the sale is to Recitals in a sheriff's deed to the effect that 
be presumed regular : Childs v. McChesney, a t the sale the property conveyed was struck 
20-431. off to the purchaser " together with other real 

But aside from statutory provisions, it is not estate . . . for the sum of," etc., held not 
evidence of the regularity of prior proceedings, sufficient to show a sale for a gross sum and 
nor even of the existence of the judgment or overcome the presumption that the officer sell-
execution. So held in case of a sale under strict ing did his d u t y : Foley v. Kane, 53-64. 
foreclosure without proceedings in court, ac-

4356. D a m a g e s . 3127. When real estate has been sold on execution, the 
purchaser thereof, or any person who has succeeded to his interest, may, after 
his estate becomes absolute, recover damages for any injury to the property 
committed after the sale and before possession is delivered under the convey
ance. [E., § 3357; C , '51, § 1949.] 

See § 4575. 

4357. " D a f e n d a n t , " "plaintiff ." 3128. The term "defendant" as 
herein used, is intended to designate the party against whom, and the term 
"plaintiff" the party in favor of whom, anv execution is issued. [E., § 3358; 
0., '51, § 1951.] 

The term defendant, as here used, must be deemed, but does not include the surety for 
construed to mean the particular debtor or per- the indebtedness who has no interest in the 
son who has the legal, or possibly an equitable, property sold: Miller v. Ayres, 59-434. 
t i t le in and to the premises sought to be re-

4358. Applicable to justice's proceedings. 3129. The provisions of 
this chapter are intended to embrace proceedings in justices' courts, so far as 
they are applicable; and the terms " sheriff " and " clerk " are accordingly to 
be understood, as qualified in this chapter, in the same manner in this respect 
as in that relative to attachment. [E., § 3359; C , '51, § 1952.] 

EEVIVOE OF JUDGMENTS. 

4359. Death of plaintiff; how execution may issue. 3130. The 
death of one or all the plaintiffs shall not prevent an execution being issued, 
but on such execution the clerk shall indorse the death of such of them as are 
dead, and if all be dead, the names of the personal representatives, or the last 
survivor, if the judgment passed to the personal representatives, or the names 
of the survivors' heirs, if the judgment was for real property. [E., § 3482.J 

A n execution issued in the name of a de- name of a deceased person, and judgment is 
ceased plaintiff without the indorsement here rendered and sale had thereunder, the proceed-
provided for may be enjoined: Meek v. Bunker, ings are invalid: White v. Secor, 58-533. 
33-169. And see notes to § 4056. 

Where action is brought, by mistake, in the 

4360. Officer 's d u t y . 3131. The sheriff, in acting upon an execution 
indorsed as provided in the last section, shall proceed as if the surviving plaint
iff or plaintiffs, or the personal representatives or heirs, were the only plaintiffs 
in the execution, and take bonds accordingly. [R , § 3483.] 
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4361. Aff idavit r e q u i r e d . 3132. Before making the indorsements 
named above, an affidavit shall be filed with the clerk by one of the plaintiffs 
or personal representatives, or heirs or their attorney, of the death of the de
fendant, and that the persons named as such are the personal representatives 
or heirs, and in the case of personal representatives, they shall file with the 
clerk a certificate of their qualification, according to law in this state. 
[R , § 3484.] 

[The words " of the defendant," in t he thi rd line, should evidently be " of the plaintiff," 
bu t the section stands as here given, both in the printed Code and the original bill.] 

4362. D e a t h of p a r t of d e f e n d a n t s . 3133. The death of part only of 
the defendants, shall not prevent execution being issued, which, however, shall 
operate alone on the survivors and their property. [E., § 3485.] 

At common law an execution cannot be is- a special lien upon the shares of the property 
sued on a judgment after the death of defend- of vendee: Sprott v. Reid, 3 G. Gr., 489. 
ant therein, and sales made in pursuance of A judgment against a person af terwards de-
such execution are void, and this rule is recog- ceased should be filed with claims against the 
nized by this section. The fact that the prop- estate and approved as a claim of the fourth 
er ty levied on under the execution is already class, within the t ime specified in § 3635, in 
held by the sheriff by writ of a t tachment levied order to secure payment out of the personal 
before the death of the judgment debtor will estate. If not thus filed, the action authorized 
not affect the ru le : Welch v. Battern, 47-147. by § 4331 to subject real property of decedent 

The r ight to issue an execution against prop- to execution thereon cannot be main ta ined : 
erty of execution defendant terminates a t his Bayless v. Bowers, 63-601. 
death, and, in the absence of any order or pro- A judgment against a decedent m a y be re-
ceeding re-establishing such right, the sale vived against his adminis t ra tor : Carnes v. 
and deed under such execution are ineffective Crandall, 10-377. 
for any purpose: Boyle v. Maroney, 73-70. A creditor cannot bring an action to revive, 

The death of defendant after levy, but be- as against the heirs, a judgmen t rendered 
fore sale, cannot be shown for the purpose of against decedent in his life-time. The only 
defeating the sale. So held where the judg- method provided for the enforcement of such 
ment was in partition for costs, and was made a judgment is by proceedings against dece

dent 's es ta te : Bridgman v. Miller, 50-392. 

4363. E x e c u t i o n quashed . 3134. The defendant may move the court 
to quash an execution, on the ground that the personal representatives or heirs 
of a deceased plaintiff are not properly stated in the indorsement on the exe
cution, and, during the vacation of the court, may obtain an injunction, upon 
its being made to appear that the persons named are not entitled to the judg
ment on which the execution was issued. [E., § 3486.] 

C H A P T E E 3. 

PKOCEEDIi reS AUXILIARY TO EXECUTION'. 

4364. D e f e n d a n t e x a m i n e d . 3135. When execution against the prop
erty of a judgment debtor, or one of several debtors in the same judgment, 
has been issued from the district, [circuit], or supreme court to the sheriff of 
the county where such debtor resides, or if he do not reside in the state, to the 
sheriff of the county where the judgment was rendered or a transcript of a 
justice's judgment has been filed, and execution issued thereon is returned un
satisfied in whole or in part, the owner of the judgment is entitled to an order 
for the appearance and examination of such debtor. [E., § 3375; C , '51, 
§ 1953.] 

4 3 6 5 . U p o n affidavit as t o p r o p e r t y . 3136. The like order may be 
obtained at any time after the issuing of an execution, upon proof, by the affi
davit of the party or otherwise, to the satisfaction of the court or officer who 
is to grant the same, that any judgment debtor has property which he un-
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justly refuses to apply towards the satisfaction of the judgment. [E., § 3376; 
O., '51, § 1954.] 

A second examination without a new affidavit may be held as a continuation of an exam
ination previously had: McDonnell v. Henderson, 74-619. 

4366. B y w h o m o r d e r g r a n t e d . 3137. Such order may be made by 
the district [or circuit] court of the county in which the judgment was ren
dered, or to which execution has been issued, or in vacation by a judge thereof. 
And the debtor may be required to appear and answer before either of such 
courts or judges, or before a referee appointed for that purpose by the court 
or judge who issued the order, to report either the evidence or the facts. [E., 
§§3377, 3385; C , '51, §1955.] 

4367. D e b t o r i n t e r r o g a t e d . 3138. The debtor, on his appearance, may 
be interrogated in relation to any facts calculated to show the amount of his 
property, or the disposition which has been made of it, or any other matter 
pertaining to the purpose for which the examination is permitted to be made. 
And the interrogatories and answers shall be reduced to writing and pre
served by the court or officer before whom they are taken. All examinations 
and answ ers under this chapter shall be on oath, and no person shall, on such 
exam.nalion, be excused from answering any question on the ground that his 
examination will tend to convict him ot a fraud, but his answers shall not be 
used as evidence against him in a prosecution for such fraud. [It., § 3378; C , 
'51, § 1956.] 

4 8 6 8 . W i t n e s s e s e x a m i n e d . 3139. Witnesses may be required by the 
order of the court or judge, or by subpoenas from the referee, to appear and 
testify upon any proceedings under this chapter in the same manner as upon 
the trial of an issue. [E., § 3379. ] 

Pr< cecdings for contempt in violating an order of the court are to be tried before the court 
without a jury: McDonnell v. Henderson, 74-619. 

4 8 6 9 . D i s p o s i t i o n of p r o p e r t y . 3140. If any property, rights, or 
credits, subject to execution are thus ascertained, an execution may be issued 
and they may be levied upon accordingly. The court or judge may order any 
property of the judgment debtor not exempt by law, in the hands either of 
himself or any other person or corporation, or clue to the judgment debtor, 
to be delivered up, or in anv other mode applied towards the satisfaction of 
the judgment. [R , § 3380 ; "C, '51, § 1957.J 

4 3 7 0 . R e c e i v e r . 3141. The court or judge may also, by order, appoint 
the sheriff of the proper county, or other suitable person, a receiver of" the 
property of the judgment debtor, and may also, by order, forbid a transfer or 
other disposition of the property of the judgment debtor, not exempt by law, 
or may lorbid any interference therewith. [E., § 3381.J 

4 3 7 1 . E q u i t a b l e i n t e r e s t . 3142. If it shall appear that the judgment 
debtor has any equitable interest in real estate in the county in which proceed
ings are had, as mortgagor, mortgagee, or otherwise, and the interest of said 
debtor can be ascertained as between himself and the person holding the legal 
estate, or having any lien on, or interest in the same, without controversy as 
to the interest of such person, the receiver may be ordered to sell and convey 
such real estate or the debtor's equitable interest therein, in the same manner 
as is provided bv this code for the sale of real estate upon execution. [ R , 
§ 3382.] 

4 3 7 2 . Sher i f f l i a b l e . 3143. If the sheriff shall be appointed receiver, 
he and his sureties shall be liable on his official bond for the faithful discharge 
of his duties as such. [E., § 3383.] 

4 3 7 3 . C o n t i n u a n c e . 3144. The judge or referee acting under the pro
vision of this chapter, shall have power to continue his proceedings from time 
to time until they shall be completed. [E., § 3384.J 
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4374. D e f e n d a n t fai l ing to appear . 3145. Should the judgment debtor 
fail to appear after being personally served with notice to that effect, or 
should he fail to make full answers to all proper interrogatories thus pro
pounded to him, he will be guilty of contempt, and may be arrested and im
prisoned until he complies with the requirements of the law in this respect. 
And if any person, part}', or witness, disobey an order of the court or judge, 
or referee, duly served, such person, party, or witness may be punished as for 
contempt. [E., § 3386; C , '51, § 1958.] 

The corresponding provisions of Revision, court), of questions as to liability of property, 
§§ 3375-3390, for compelling the judgmen t etc., not adjudicated in the original judgment , 
debtor to appear and answer as to bis property, and the enforcement by imprisonment of an 
and to deliver in satisfaction of the execution order made in such proceedings: Ex parte 
any property thus discovered, on penalty of Grace, 12-308. 
contempt, were held unconstitutional, not be- The foregoing sections are constitutional, 
cause providing for imprisonment for debt, the proceedings provided for being required 
but as authorizing the determination in a sum- to be before a court of general jurisdiction or 
mary proceeding, without a jury, and in a a judge thereof: Eikenberry v. Edwards, 67-
court of inferior jurisdiction (the county 619. 

4 3 7 5 . S e r v i c e of o r d e r . 3146. The order mentioned herein shall be in 
writing and signed by the court or judge or referee making the same, and shall 
be served in the same manner as an original notice in other cases. [E., § 3387.] 

Where it appears tha t a party was present show tha t he was served with the wri t ten 
a t every stage of the proceedings and had op- order here contemplated: McDonnell v. Hen-
por tumty to be heard, it is not necessary to derson, 74-619. 

4 3 7 6 . C o m p e n s a t i o n of officers a n d w i t n e s s e s . 3147. Sheriffs, ref
erees, receivers, and witnesses, shall receive such compensation as is allowed 
for like services in other cases, to be taxed as costs in the case, and the collec
tion thereof from such party or parties as ought to pay the same shall be 
enforced by an order. [R , § 3388.] 

4 3 7 7 . W a r r a n t of a r r e s t . 3148. Upon proof to the satisfaction of the 
court, or officer authorized to grant the order aforesaid, that there is danger 
that the defendant will leave the state, or that he will conceal himself, the 
said court or officer, instead of the order aforesaid, may issue a warrant for 
the arrest of the debtor, and for bringing him forthwith before the court or 
officer authorized to take his examination as hereinbefore provided. After 
being thus brought before the said court or officer, he may be examined m the 
same manner and with the like effect as is above provided. [R , § 3389; C , 
'51, § 1959.] 

4378. B o n d . 3149. Upon being brought before the court or officer, he 
may enter into an undertaking in such sum as the court or officer shall pre
scribe, with one or more sureties, that he will attend from time to time for 
examination before the court or officer as shall be directed, and will not, in 
the meantime, dispose of his property, or any part thereof; in default whereof 
he shall continue under arrest, and may be committed to jail on the warrant 
of such court or officer from time to time for sale keeping until the examina-_ 
tion shall be concluded. [E., § 3390.] 

EQUITABLE PBOCEEDINGS. 

4379. H o w a n d w h e n b r o u g h t . 3150. At any time after the rendition 
of a judgment, an action by equitable proceedings may be brought to subject 
any property, money, rights, credits, or interest therein belonging to the de
fendant, to the satisfaction of such judgment. In such action, persons in
debted to the judgment debtor, or holding any property or money in which 
such debtor has any interest, or the evidences of securities for the same, may 
be made defendants. \_ll., § 339f.] 

The provisions of this section are applicable to equitable interests in real estate: Bridgman 
v. McKissick, 15-360. 
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4 3 8 0 . A n s w e r s ver i f i ed ; pe t i t ion t a k e n as t rue . 3151. The an
swers of all defendants shall be verified by their own oath, and not by that 
of an agent or attorney, and the court shall enforce full and explicit discov
eries in such answers by process of contempt; or upon failure to answer the 
petition, or any part thereof, as fully and explicitly as the court may require, 
the same, or such part not thus answered, shall be deemed true, and such or
der made or judgment rendered as the nature of the case may require. [E., 
§ 3392.] 

4 3 8 1 . L i e n created. 3152. In the case contemplated in the two preced
ing sections, a lien shall be created on the property of the judgment debtor, 
or his interest therein, in the hands of any defendant or under his control, 
which is sufficiently described in the petition, from the time of the service of 
notice and copy of the petition on the defendant holding or controlling such 
property or any interest therein. [E., §§ 3393, 3394.] 

While a judgment at law is a lien upon any ceedings under this and the preceding sec-
equitable interest ot the debtor in real prop- tions, acquire a superior lien upon the prop
eity (§ 4089 and notes), it is not so in such erty by reason of his greater diligence: 
sense as to affect bona fide purchasers without Bridgman v. McKissick, 15-260. 
notice, and a judgment creditor may, by pro-

4 3 8 2 . S u r r e n d e r of p r o p e r t y enforced. 3153. The court shall en
force the surrender of the money, or securities therefor, or of any other prop
erty of the defendant in the execution which may be discovered in the action, 
and for this purpose may commit to jail any defendant or garnishee failing or 
refusing to make such surrender until it shall be done, or the court is satisfied 
that it is out of his power to do so. [E., § 3395.] 
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TlJ-_Lui/ .X.1-X-. 

OP PROCEEDINGS TO REVERSE, VACATE, OR MODIFY JUDGMENTS, OR THE 
PROCEEDINGS OF BOARDS OR INDIVIDUALS ACTING JUDICIALLY. 

C H A P T E E 1. 

OF PEOCEEDINGS TO E E V E E S E , VACATE, OE MODIFY JUDGMENTS I N T H E COUETS I N 

WHICH E E N D E E E D . 

4 3 8 3 . B y c o u r t w h e r e r e n d e r e d . 3154. The district [or circuit] court 
in which a judgment has been rendered, or by which, or by the judge of 
which, a final order has been made, shall have power after the term at which 
such judgment or order was made to vacate or modify such judgment or 
order: 

1. By granting a new trial for the cause, within the time, and in the manner 
prescribed by the sections on new trials; 

2. By a new trial granted on proceedings against defendants served by pub
lication only, as prescribed in title seventeen, chapter nine, section two thou
sand eight hundred and seventj^-seven [§ 4084] ; 

3. For mistake, neglect, or omission of the clerk, or irregularity in obtain
ing a judgment or order; 

4. For fraud practiced by the successful party in obtaining the judgment 
or order; 

5. For erroneous proceedings against a minor or person of unsound mind, 
when the condition of such defendant does not appear in the record, nor the 
errors in the proceedings; 

6. For the death of one of the parties before the judgment in the action; 
7. For unavoidable casualty or misfortune preventing the party from prose

cuting or defending; 
8. For error in a judgment shown by a minor within twelve months after 

arriving at full age. [R , § 3499.] 

Petition to vacate: The application should 
be by petition and not by motion; but where a 
motion was filed and the question as to the 
right to a new trial was determined there
under without objection, held, that the action 
of the court would not be reversed on appeal: 
Storm Lake v. Iowa Falls & S. C. R. Co., 62-
218. 

The fact that a motion for a new trial has 
been previously made and overruled does not 
debar the party from seeking, by proceedings 
undei this section, to have the judgment 
vacated on other grounds than those previ
ously urged. Such application may be united 
with other facts than those directly connected 
with the cause in which the vacation is sought, 
when such facts constitute a defense to the 
claim upon which the judgment was founded: 
Reno v. Teagarden, 24-144. 

Where judgment is against joint de
fendants and one of them shows himself en
titled to have it set aside, it should be set aside 
as to both: Storm Lake v. Iowa, Falls & S. C. 
R. Co., 62-218. 

In -what cases granted: The statutory 
provisions as to vacating judgments are ap
plicable to judgments in adversary proceed
ings, but not to an order for a guardian's sale 
of property: Bunce v. Bunce, 59-533. 

Grounds for vacating; fraud: The term 
fraud is used in this section in its ordinary 
sense: Lumpkin v. Snook, 63-515. 

It may admit of question whether a false 
statement in a pleading, which the opposite 
party has a full and fair opportunity to deny, 
can amount to fraud practiced by the success
ful party: Miller v. Albaugh, 24-128. 

Fraud and negligence of defendant's at
torney in not interposing a valid defense is 
not a ground for vacating a judgment and 
granting a new trial: Jones v. Leech, 46-186. 

Under the facts of a particular case, held, 
that a combination was shown to surprise and 
defraud the plaintiff in the proceeding in which 
the judgment had been rendered from which 
relief was sought: Bfiffner v. Krapfel, 28-27. 

A party cannot be charged with fraud in 
procuring a judgment, unless some device or 
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artifice is resorted to in obtaining it whereby 
the court is misled or deceived, and the par ty 
against whom it is rendered is prevented from 
asserting his claim or making his defense. The 
mere fact of offering in evidence a tax deed, 
valid on it&jace, but which may be invalid by 
reason of S i n e fact connected with a prior 
proceeding in which the deed was obtained, 
and of which the person offering- it has no 
knowledge, will not constitute fraud: Brown-
ell v. Storm Lake Bank, 63-754. 

The production of false testimony may 
amount to such fraud as to entitle the adveise 
par ty to a new trial, but this will not be so if 
the opposite party, being advised in advance 
tha t testimony of tha t character would be re
sorted to, neglects to produce evidence which 
he knows of to meet such false tes t imony: 
Heathcolc v. Haskins, 74-566. 

Where it appears that a defendant bad al
lowed default to be rendered against him 
under a promise of the attorney of a co-de
fendant thai his interests would be protected 
without his appearance, held, that he was en
titled to a new t r ia l : Ben net v. Carey, 72-476. 

Dismis al of an action cannot be considered 
as having I ecu procured by fraud whore it is 
alleged to 1 «ve been on the ground that the 
pa i ty was lulled into a sense of security by 
promises on the part of the other par ty to 
make some fair offer of compromise: Dahlhojf 
v. Keenan, 66-679. 

The promise of a person seeking to foreclose 
a mechanic's lien, that he will pay the claim 
of a prior lienhoider upon the premises if 
such lienhoider will not appear and assert bis 
prior lien, will not constitute fraud authoriz
ing the setting aside of the judgment thus ob
tained on failure of the promisor to make 
such payment, oven though the promise was 
made without intention of performance: 
Lumpkin v. Snook, 63-515. 

A court of equity can only grant relief from 
a judgment for grounds specified by the stat
u te , even though such relief is not sought 
unt i l after the expiration of the year within 
which the proceedings provided for by s tatute 
are to be brought : Ibid. 

The district court has jurisdiction of an ac
tion in winch it is sought to set aside a judg
ment in the probate court for f raud: Cowiu v. 
Toole, 31-513. 

Fraud of the prevailing par ty on the former 
tr ial being shown which is sufficient to consti
tu te reasonable grounds to believe that a dif
ferent result may be anticipated on the retrial , 
the judgment should be vacated and the new 
trial ordered: Brown v. Byam, 59-52. 

The fraud shown in a particular case held 
sufficient to warrant the setting aside of the 
j u d g m e n t : Independent School Dist. v. Schrei-
ner, 46-172. 

I n d i v o r c e e a s e s : A decree of divorce ob
tained by fraud of the successful par ty m a y 
be set aside under the statutory provision, 
even though the r ights of innocent third par
ties have intervened by reason of a remar
riage, and in the petition for such relief it need 
not be alleged that r ights of innocent parties 
have not intervened, tha t fact being imma
terial : Rush v. Rush, 46-648; S. G, 48-701. 

The fact that the party procuring the fraudu
lent decree has again married will not prevent 

its being set aside: Whitcomb v. Whitcomb, 
46-437. 

A party who has remarried after procuring 
a fraudulent decree of divorce which is set 
aside upon application of the opposite par ty 
may be convicted of adultery in such remar
r iage: State v. Whitcomb, 52-85. 

C a s u a l t y o r m i s f o r t u n e : That a party in
tended to appear and defend an action, but was 
prevented from doing so by a severe illness 
which rendered him incapable of attending to 
and interposing his defense, held sufficient 
ground for a vacation of the judgment against 
him by default : Luscomb v. Malay. 26-444. 

And so held where defendant, having left 
home in t ime to re turn to the trial, was pre
vented from doing so bv sickness: Brewer v. 
Holborn, 34-473. 

The evidence in a particular case held not 
to establish casualty or misfortune sufficient 
under this section to warrant the setting aside 
of a j udgmen t : Niagara F. Ins. Co. v. Ro-
dccker, 47-162. 

That defendant was misled by an error in 
the copy of the notice served upon him in re
gard to "the date of commencement of the t e rm 
of court might be a sufficient averment of una
voidable casualty or misfortune, but where the 
petition contained an inconsistent averment 
that defendant had taken legal advice as to 
whether the error relieved him Irom obliga
tion to appear at the 'proper time, held, tha t 
he did not make out a ca-^e for relief: Irions v. 
Keystone Mfg. Co., 61-406. 

Where it appeared that notice of the action 
was served on a married woman who was de
fendant therein, and she testified that she did 
not suppose tha t it concerned her individually, 
and therefore failed to defend, held, that there 
was not sufficient unavoidable casualty or mis
fortune shown to entitle her to have it set 
aside: Teabout v. Roper, 62-603. 

The fact tha t a party asking a new trial is a 
foreigner, and laboring- under that disadvan
tage in making defense, will not be sufficient 
to constitute casualty or misfortune entitl ing 
him to a new t r ia l : Heathcote v. Haskins, 74-
566. 

S i c k n e s s of c o u n s e l is a sufficient ex
cuse for want of attention to the case, where 
it appears that such sickness has not been of 
such long standing that the party must be 
deemed guilty of negligence in not employ
ing another at torney to take his place: Snell 
v. Iowa Homestead Co., 67-403. 

I r r e g u l a r i t y : A judgment rendered by 
default upon a petition not filed by the t ime 
stated in the notice, as required by § 3805, 
held sufficiently irregular to be set aside upon 
application: Morgan v. Small, 33-118. 

In case of death of plaintiff before 
j u d g m e n t : A judgment rendered m a party 's 
favor after his death, without substitution of 
his representatives, is not void, but only void
able, and is not to be set aside as a matter of 
course. Such judgment would, at least in 
another action, be conclusively presumed to 
have been rendered while plaintiff was l iv ing: 
Oilman v. Donovan, 53-362. 

At any rate, under this section, proceedings 
to have such judgment set aside must be 
brought within a year, and the judgment will 
not be vacated unti l it is determined that 
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there is a valid defense to the action in which 
the judgment was rendered: Ibid. 

L o s t r e c o r d : The fact that after rendition 
of judgment all the writ ten evidence upon 
which an equity case had been tried was lost, 
held not to be a sufficient reason for grant ing 
a new t r ia l : Loomis v. McKeuzie, 48-416. 

In case of judgment against minor: 
Under this section the right of an infant de
fendant to attack a judgment against him is 
fixed and determined, and it is not allowable 
for the infant to come in as a matter of course 
wi th a new defense, or new evidence, and t ry 
the case over again : Bickel v. Erskine, 43-213; 
Webster v. Bage, 54-461. 

The minor can onlj' take advantage of error 
in the judgment apparent on the record, and 
such as would be ground for reversal on wri t 
of error or appeal: Ibid. 

A minor cannot, after the expiration of the 
year allowed by this section, question the cor
rectness of a judgment against him by col
lateral proceedings: Duhms v. Alston, 72-411. 

Where in an action against a minor an at-
torne3r appeared for him. and was dur ing the 
trial appointed guardian ad, litem, and made 
defense, held, that there was no ground, in 
the absence of prejudice being shown, to au
thorize setting aside the verdict and grant ing 
a new t r ia l : Webster v. Bage, 54-461. 

Where the court appointed a guardian ad 

I n w h a t c a s e s : This provision contem
plates application for a new trial made after 
the expiration of the three days. If made 
v, ithin that t ime, it should be by motion; if 
afterwards, by peti t ion: First Nat. Bank v. 
Murdough, 40-26. 

Where the ground for a new trial is discov
ered so near the close of the term tha t applica
tion cannot be made at tha t term, it may be 
made at the following one: Alger v. Merritt, 
16-121. 

T i m e for a p p l i c a t i o n : Where an amended 
petition for a new trial was filed after the ex
piration of one year, setting out new grounds, 
held, tha t it couid not be considered: Harnett 
v. Harnett, 59-401. 

Laches cannot be imputed to a par ty who 
brings his action within the t ime given: In
dependent School Disl. v. Schreiner, 46-172. 

"file p e t i t i o n in such cases need only show 
the facts upon which the new trial is asked as 
in other cases: Stineman v. Beath. 36-73. 

The petition should be entitled as in the 
original cause: Hiuirager v. Sumbargo, 54-
604. 

K 'o t i ce : Where the original proceeding is 
by at tachment , notice of petition for new trial 
by a plaintiff in the original action may be 

litem to answer for a minor, and an answer 
was filed by him denying the allegations of 
the petition, but it appeared that nei ther t he 
minor nor the guardian knew of the facts 
which showed tha t no claim existed, held, 
tha t the minor was entitled to a new t r ia l 
under the provisions of this section: Heath-
cote v. Haskins, 74-570. 

i N e g l i g e n e e : The fact tha t a j u d g m e n t is 
for an amount in excess of what was actual ly 
due will not be a ground for setting aside t he 
judgmen t where the par ty was represented 
by an at torney, who consented to the en t ry of 
judgment , and it does not appear tha t the re 
was any fraud or concealment. The judg
ment can be modified as to the amount of t he 
recovery only for mistake or omission of t he 
clerk, fraud by the successful par ty in obtain
ing the judgment , or unavoidable casualty or 
misfortune preventing the party from prose
cuting or defending. Relief will not be gran ted 
for negligence of the par ty in ascertaining the 
defense in t ime to plead it in the ac t ion : 
McConkey v. Lamb, 71-636. 

To entitle a par ty to new trial on the ground 
of newly discovered evidence, it mus t appear 
that he exercised all reasonable diligence to 
discover the evidence before the trial and ren
dition of judgment , and that he was unable 
to do so: Heathcote v. Haskins, 74-566. 

served in the same manner as the original no
tice in an a t tachment proceeding; tha t is, by 
publication or personal service on defendant 
wi thout the s t a t e : Darrance v. Preston, 18-
396. 

G r o u n d s of: A petition charging tha t the 
at torney of defendant procured a c h a r g e in 
the ent ry of judgment after the recoru had 
been read and approved by the court, held to 
sufficiently set out fraud on the part of de
fendant and entitle plaintiff to a new trial . 
Also held, t h a t it was not necessary in the pe
tition to charge fraud in words, but tha t fraud 
was sufficiently set out by alleging the facts 
const i tut ing it wi thout designating them as 
f raud : Lafever v. Stone, 55-49. 

Sickness of the party 's at torney will be 
ground for a new trial only when it has not 
been of such long duration that the par ty is 
guil ty of negligence in failing to employ an
other at torney. If it appears that the case is 
such tha t another at torney, if employed, might 
have conducted it as well as the one disabled, 
it will not be a sufficient g round : Snell v. 
Iowa Homestead Co., 67-405. 

Where a party bases his petition for a re
trial on the ground of accident or surprise, he 
must show tha t he could not, by reason of the 

4 3 8 4 . P e t i t i o n for n e w t r i a l . 3155. Where the grounds for a new trial 
could not with reasonable diligence have been discovered before, but are dis
covered after the term at which the verdict, report of referee, or decision wTas 
rendered or made, the application may be made by petition filed as in other 
cases, not later than the second term after the discovery, on which notice shall 
be served and returned, and the defendant held to appear as in an original 
action. The facts stated in the petition shall be considered as denied without 
answer. The case shall be tried as other cases by ordinary proceedings, but 
no petition shall be filed more than one year after the final judgment was 
rendered. ("R, § 3116.] 
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accident or surprise, with reasonable diligence, 
property defend the action, or could not, by 
such diligence, have discovered the evidence 
previously to the t r ia l : Richards v. Nuckolls, 
19-555. 

Newly-discovered evidence set out in a par
t icular case as a ground for a new trial in an 
action for divorce, held not sufficient: Harnett 
v. Harnett, 59-401. 

Where it appeared that one of the attorneys 
for a party did not appear through misunder
standing as to the extent of his employment, 
and the other, living out of the district, was 
misinformed by the opposite attorney as to the 
t ime for holding the term of the court, in con
sequence of which judgment was rendered 
against defendant, held, tha t there was not 
such negligence as to defeat the right to an
other trial upon petition: Buena Vista County 
v. Iowa Falls & S. C. R. Co.. 49-657. 

Where the newly-discovered evidence was 
tha t of a witness on the former trial whose 
test imony was entirely contradictory to that 
first given, held, that the new trial was prop
erly refused, as such evidence would not au
thorize a different judgment from that ren
dered : Carpenter v. Brown, 50-451. 

The rules applicable in determining when 
newly-discovered evidence will be a ground 
for a motion for new trial are also applicable 
in determining when such newly-discovered 
evidence will be sufficient to entitle the appli
cant to relief upon petition for new tr ial : 
Morrow v. Chicago, R. I. & B. R. Co., 61-487. 

D i l i g e n c e : A partv asking a new trial on 
the ground of newly-discovered evidence 
must show the exercise of diligence in procur
ing or discovering such evidence: Stuckslager 
v. McKee, 40-212: Miller v. Albaugh, 24-128. 

But only reasonable diligence need be 
shown: Stineman v. Death, 36-73. 

Where a petition for a new trial on account 
of newly-discovered evidence stated that such 
evidence did not come to plaintiff's knowledge 
unti l about the close of the trial, held, that he 
should have asked a continuance on account 
of such evidence, and, having failed to do so, 
was not entitled to relief: Bailey v. Landing-
ham, 52-415. 

But he need only allege that he could not 
w i th reasonable diligence have discovered the 
testimony before the tr ial ; wha t was done by 
him, or what facts existed to show due dili
gence, is mat ter of evidence, and need not be 
stated in the petition, al though necessary in 
an affidavit accompanying a motion for a new 
trial on such ground: Woodman v. Dutton, 
49-398; but, holding contra, see Cohol v. Al
len, 37-449. 

C h a n g e of v e n u e : Upon the trial of the 
petition a change of venue may be granted as 

in other cases: Gibbs v. Buckingham, 48-96; 
State v. Whitcomb, 52-85. 

T r i a l of t h e p e t i t i o n : The court may 
first hear and decide upon the grounds to 
vacate the judgment , and such trial should 
not be by jury. (Overruling Chicago & N. W. 
R. Co. v. Gillett, 38-434): Carpenter v. Brown, 
50-451. 

The provision that the case should be tried 
as other cases refers to the mode of producing 
evidence in the ordinary manner instead of by 
affidavit, as in the case of the motion: Ibid. 

Although a trial by jury is not authorized 
in such a case, yet if a party asks a jury he 
cannot afterwards complain of the submis
sion of questions of fact to i t : Bennett v. 
Carey, 72-476. 

P e n d e n c y o f a p p e a l : The fact tha t an 
appeal from the original judgment is taken 
and pending cannot be pleaded in bar of an 
action under this provision: Cook v. Smith, 
58-607. 

Effect o f p e t i t i o n : The filing of a peti
tion for a new trial under this section cannot 
have any greater force and effect than would 
a motion seeking the same thing when filed 
within the time prescribed by statute. The 
petition for a new trial is deemed denied by 
operation of law. and before there can be a 
new trial the court must make an order grant
ing it, which should be entered of record 
among the proceedings of the cour t : Brown 
v. Byam, 59-52. 

No n e w q u e s t i o n : In this proceeding a 
party seeking a new trial is not entitled to 
raise any new question such as that of estop
pel ; the only effect of the order is the award 
of a new trial in the original cause: Bennett 
v. Carey, 73-476. 

N e w tr ia l i n e q u i t y : An action in equity 
asking a new trial cannot be sustained where 
a plaintiff may have relief under the s ta tutory 
provisions as to a petition for new t r ia l : Ilin-
trager v. Sumbargo, 54-604. 

A court of equity will direct new trials in 
actions at law, in cases where such new trials 
would have been ordered by the courts wdierein 
the actions were tried, had timely application 
been made to them, provided proper reasons 
are shown why application was not made in 
t ime, or the grounds upon which the inter
ference of chancery is claimed arose after the 
courts of law were deprived of power to grant 
the relief: Bowen v. Troy Portable Mill Co., 
31-460. 

Courts of equity have jurisdiction to gran t 
relief against a j udgmen t where the ground of 
relief is not discovered until after the expira
tion of one year; but the extent of the juris
diction of a court of equity is to grant relief 
on the grounds enumerated in the preceding 
section: McConkey v. Lamb, 71-636. 

4 3 8 5 . M i s t a k e s of c l e r k a n d i r r e g u l a r i t y . 3156. The proceedings to 
correct mistakes or omissions of the clerk, or irregularity in obtaining a judg
ment or'order, shall be by motion served on the adverse party, or on his at
torney in the action, and within one year; and when made to vacate a judgment 
because of irregularity in obtaining it, must be made on the second day of the 
succeeding term. [E., § 3500.] 

Pa3 rment and satisfaction of a judgment by iff, within proper t ime, to correct a mistake of 
defendant will not bar a proceeding by plaint- the clerk: Goldsmith v. Clausen, 14-278. 
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Where a mistake of the clerk has remained 
undiscovered unti l too late to coirect it by 
motion, under the statutory provision, the 
par ty being wi thout fault and remediless in 
law. may be granted relief in an action in 
equity, and the fact that the erroneous judg
ment has been affirmed on appeal will not 
affect such r i gh t : Bartridge v. Harrow, 27-96. 

This section does not apply to an application 
for the entry of a judgment nunc pro tunc 
which has been entirelv omitted: Fuller v. 
Stebbins, 49-376. 

Nor does such statutory provision apply to a 
motion to correct a record, made by a par ty 
against whom the court has by mistake ren
dered a personal judgment without having 
jurisdiction to do so: Shelley v. Smith, 50-543. 

4 3 8 6 . W h e n pet i t ion m u s t be filed. 3157. The proceedings to obtain 
the benefit of subdivisions four, five, six, seven, and eight of section three 
thousand one hundred and fifty-four, of this chapter [§ 4383], shall be by peti
tion, verified by affidavit setting forth the judgment or order, the facts or 
errors constituting a cause to vacate or modify it, and the facts constituting a 
defense to the action if the party applying was a defendant, and such pro
ceedings must be commenced within one year after the judgment or order 'was 
made, unless the party entitled thereto be a minor or person of unsound mind, 
and then within one year from the removal of such disability. [E., § 3501.] 

Application to vacate a judgment must be 
made wi thin a yea r : Hunt v. Stevens, 26-399. 

The t ime within which the proceedings must 
be instituted commences to run from the ent ry 
of the judgment , and not from the lime of 
final judgment on appeal. It seems tha t tak
ing an appeal waives the r ight to this proceed
ing: Gray v. Coan, 48-424. 

If the proceeding to set aside a judgment 
for fraud is brought within the period allowed 
by s tatute it cannot be objected to as not pros
ecuted with sufficient diligence. The fact t h a t 
the judgmen t has been assigned to an innocent 
par ty before the bringing of the action does 
not defeat the r ight to relief against i t : Inde
pendent School Dist. v. Schreiner, 46-172. 

The statutory limitations to proceedings to 
vacate or set aside a judgment do not apply 
to actions in equity founded upon the general 
jurisdiction which equity exercises to g ran t 
relief in cases of f raud: District T'p v. White, 
42-608. 

A court of equity will grant a new trial in 
an action at law, if the t ime for applying for 
relief under the statute has elapsed, only when 
proper reasons are shown for such application: 
Ibid.; Bowen v. Troy Bortable Mill Co., 3 1 -
460; Bond v. Epley, 48-600. 

A par ty who has knowledge of the error 
complained of before the expiration of the 

year, and does not pursue his remedy as herein 
provided, cannot have equitable relief against 
the j u d g m e n t : Freeman v. Hart, 61-525. 

A judgmen t cannot be set aside in an equi
table proceeding or enjoined on grounds 
which would be sufficient to secure a new 
trial under the statutory provision above re
ferred t o : Hintrager v. Sumbargo, 54-604. 

The law contemplates tha t the motion to set 
aside a j udgmen t should be made a t the term, 
next succeeding the one at which ent ry of the 
j udgmen t was made. If such motion is after
wards made, t he mistake should be clearly 
manifest and the court fully satisfied tha t no 
prejudice could result therefrom: Keeney v. 
Lyon, 21-277. 

That the petition to set aside is not verified 
as required by s ta tute will not render the pro
ceedings thereunder void. Such defect should 
be taken advantage of by motion to strike the 
pleading from the" files: Rush v. Rush, 46-648, 
651. 

That the application for vacat ing or se t t ing 
aside does not set forth the facts const i tut ing 
a defense is a defect which must be taken ad
vantage of by motion for more specific state
ment , or possibly by demurrer , but cannot be 
made available on a tr ial on the meri ts or by 
objection on appeal : Turner v. First Nat. 
Bank, 30-191. 

4 3 8 7 . P r o c e e d i n g s . 3158. In such proceedings the party shall be brought 
into court in the same way, on the same notice as to time, mode of service, 
and mode of return, and the pleadings shall be governed by the principles, and 
issues be made up by the same form, and all the proceedings conducted in the 
same way, as near as can be, as in original action by ordinary proceedings, 
except that defendant shall introduce no new cause, and the cause of the peti
tion shall alone be tried. [E., § 3502.J 

The proceedings authorized under this stat
u te are in the nature of a writ of error coram 
nobis and are provided for a review of a case, 
al ter final judgment , in the very court wherein 
it was rendered. The jurisdiction of all other 
courts of such proceeding is thereby excluded, 
and a change of venue cannot be had : Oilman 
v. Donovan, 59-76 (apparently overruling 

4 3 8 8 . Va l id defense . 3159. The judgment shall not be vacated on mo
tion or petition until it is adjudged that there is a valid defense to the action 

State v. Whitcomb, 52-85, in which it was 
held tha t if the proceeding was properly com
menced in t he court where the j u d g m e n t was 
rendered, a change of venue to another county 
migh t be had as in other cases). 

No new cause such as tha t a par ty asking a 
new trial is estopped from claiming it can be 
in t roduced: Bennett v. Carey, 72-476. 
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in which the judgment is rendered; or. if the plaintiff seeks its vacation, that 
there is a valid cause of action; and when judgment is modified, all liens and 
securities obtained under it shall be preserved to the modified judgment. |R> 
§ 3503.] 

The proceedings provided for by this section 
contemplate a trial as to whether there is a 
valid defense. Plaintiff need not again intro
duce the evidence necessary in the first in
stance to entitle h im to recovery: Morton v. 
Coffin, 29-235. 

If the court finds tha t there are not suffi
cient grounds for vacating the judgment , it 
need not inquire into the validity of the de
fense offered. If it becomes necessary to do 
so, however, not only the sufficiency of the 
answer, but the t ru th of its averments must 
be determined: Niagara Ins. Co. v. Rodecker, 
47-162. 

The judgment is only to be vacated after a 
trial of the defense on its merits, and the fhixl-
ing of the sufficiency thereof: Brewer v. Hail-
born, 34-473. 

No showing of defense to the action in 
which the judgment was obtained being 
made, the judgment should not be set aside: 
Russell v. Pottawottamie County, 29-256. 

It must appear tha t a plaintiff seeking relief 
from a judgment against him has a valid ac
tion beiore the judgment can be vacated: 
Coleman v. Case, 66-534. 

Where irregularity and fraud in obtaining 
a judgment were found, but there was no 
evidence that there was a valid defense, held 
error to order the judgment vacated: Dryden 
v. Wyllis, 51-534. 

The court should first t ry the question of 
the validity of the defense, and if tha t should 
appear insufficient should overrule the appli
cation : Miracle v. Lancaster, 46 -179. 

The court, without a jury, is to decide upon 
the question of whether the judgment shall 
be vacated or not, and a new trial g ran ted : 
Carpenter v. Brown, 50-451. 

I t is not the duty ot the court, where it is 
sought to have a judgment vacated on the 
ground of fraud in procuring it, to carefully 

weigh the evidence and determine upon which 
side there is a preponderance as to whether 
there is a defense to the action or not, but to 
examine the evidence produced, and there
from, in connection with the evidence intro
duced on the former trial, determine whether 
there is a reasonable ground to believe that a 
different result will be reached upon a retr ia l ; 
and it is not proper for the court to render 
another judgment without first having de
cided whether the original judgment should 
be set aside and a new trial ordered: Brown 
v. Bt/am, 59-52. 

Where the party asking tha t a judgment be 
set aside presents a meritorious defense, the 
court will not pass upon the sufficiency of the 
evidence to support it. If the evidence tends 
to support it, even though it is not conclusive 
as to the facts, tha t will be sufficient: Bowen 
v. Troy Bortable Mill Co., 31-460: State Ins. 
Co. v.'Granger, 62-272. 

The court in which a judgment is rendered 
may, in a proceeding to set it aside, inquire as 
to whether jurisdiction was acquired by serv
ice of notice or otherwise, although the 
judgment itself recites the fact of service: 
Newcomb v. Dewey, 27-381. 

Such a proceeding is a direct attack, and 
the fact of want of service being shown, the 
judgment should be vacated: State Ins. Co. 
v. Granger, 62-272. 

An appeal lies from a proceeding to vacate 
a judgment for f raud: Dryden v. Wyllis, 51-
534. 

Such appeal is not triable in the supreme 
court de novo: Independent School Dist. v. 
Schreiner, 46-172. 

A par ty cannot, by moving to vacate a 
judgment , and then appealing from the order 
refusing to grant such relief, extend the time 
for taking appeal from the j udgmen t : Russell 
v. First Nat. Bank, 65-242. 

4 3 8 9 . F i r s t t r y g r o u n d s t o v a c a t e . 3160. The court may first t ry and 
decide upon the grounds to vacate or modify a judgment or order before 
trying or deciding upon the validity of the defense or cause of action. [E., 
§ 3504.] 

4 3 9 0 . I n j u n c t i o n . 3161. The party seeking to vacate or modify a judg
ment or order, may obtain an injunction suspending proceedings on the whole 
or part thereof, which injunction may be granted by the court or the judge 
upon its being rendered probable, by affidavit or petition sworn to, or by exhi
bition of the record, that the party is entitled to have such judgment or order 
vacated or modified. [E., § 3505.] 

4 3 9 1 . W h e n j u d g m e n t i s a f f i rmed . 3162. In all cases of affirmance 
of the judgment or order, when the proceedings have been suspended, judg
ment shall be rendered against the plaintiff in error for the amount of the 
former judgment, interests, and costs, together with damages at the discretion 
of the court, not exceeding ten per cent, on the amount of the judgment. 
[ R , § 3506.] 
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C H A P T E E 2. 

OF APPELLATE PROCEEDINGS IN THE SUPREME COUET. 

4 3 9 2 . F r o m w h a t a p p e a l s t a k e n . 3163. The supreme court has appel
late jurisdiction over all judgments and decisions of all other courts of record, 
as well in case of civil actions as in proceedings of a special or independent 
character. [R , § 2631; C , '51, § 1555.] 

[The jurisdiction of the supreme court is provided for in article five of the const i tut ion.] 

I . JUBISDICTION. 

Wot o r i g i n a l : The supreme court has no 
original jurisdiction. I t can review or correct 
judgments of a lower court only upon appeal 
or writ of error: Powell v. Spaulding, 3 G. Gr., 
417; Westbrook v. Wicks, 36-382; Reed v. Mur
phy, 2 G. Gr., 568; Preston v. Daniels, 2 G. 
Gr., 536. 

It can only t ry issues presented on appeal. 
I t cannot, by way of a ruling on a motion, 
determine that , by reason of matters arising 
pending the appeal and shown by affidavit, 
appellee should be barred from further prose
cuting the case: Simonson v. Chicago, R. I. & 
P. R. Co.. 48-19. 

Appeals are tried upon the record in the 
court below. Original pleading and proceed
ings are never filed or had in the supreme 
court : Manatt v. Starr, 72-677. 

W o t c o n f e r r e d b y c o n s e n t : Parties can
not by agreement confer j urisdiction upon the 
supreme court in a case in which an appeal is 
not authorized. So held, where, by consent, 
an appeal in a criminal case was taken wi thout 
judgment having been rendered: Rutter v. 
Slate, 1-99. 

j?or c o r r e c t i o n of e r r o r s : In a law case 
it is a court for the correction of errors at law, 
and it will not decide a case upon an agreed 
statement of facts which does not purport to 
embody the evidence, and when no error of 
law is presented: Harvey v. Miller, 25-219. 

A p p e a l s i n e q u i t y : The distinction be
tween the law and equity attributes of the 
supreme court as recognized in Const., art . 5, 
§ 4, is too well defined to be erased by legisla
tive action: Claussen v. Lafrenz, 4 G. Gr., 224. 

The supreme court can only acquire juris
diction in a chancery cause by appeal, and it 
can only review and decide questions made in 
and decided by the court below. Upon a tr ial 
de novo of a chancery cause, it cannot con
sider new testimony, and it has no power to 
entertain a bill of review: McGregor v. Gard
ner, 16-538. 

The method to be pursued for securing a 
trial de novo upon appeal may be regulated by 
s t a tu te : Richards v. Hintrager, 45-253. 

The right to a trial de novo upon appeal can
not be insisted upon unless the method pre
scribed by s tatute for securing such form of 
trial has been pursued: Cross v. Burlington & 
S. W.R. Co., 51-683. 

The right of trial de novo may be limited 
wi th respect to the amount in controversy: 
See notes to § 4402. 

But the r ight o£ trial de novo in equitable 
actions cannot be entirely taken away by 
s ta tu te : Sherwood v. Sherwood, 44-192. 

V O L . 11 — 81 

Jurisdict ion of the supreme court in chan
cery cases can be exercised only upon appeal 
and not upon wri t of error : Stockwell v. David, 
1 G. Gr., 115. 

The supreme court has jurisdiction to hear 
a case de novo on appeal only in actions in 
chancery and not in special proceedings: Brett 
v. Myers, 65-274. 

Its jurisdiction may be restricted by 
the general assembly; and therefoie, field, 
t h a t where an act gave the district cour t final 
jurisdiction in a matter , there was no r igh t of 
appael from its judgment to the supreme 
cour t : Lampson v. Piatt, 1 -556. 

I I . A P P E A L S FROM F I N A L JUDGMENT. 

F o r f e i t u r e of b a i l b o n d : An order de
claring a bail bond foifeited, and tax ing costs 
to defendant, is a final judgment in such sen^o 
t h a t an appeal may be taken theref rom: State 
v. Conneham, 57-351. 

Dismissal of appeal from justice: The 
overruling of a motion to dismiss the appeal 
from a justice on the ground tha t tho court 
has no jurisdiction of such an appeal is such 
final order as may be appealed f rom: Curran 
v. Excelsior Coal Co., 63-94. 

A d e c r e e in. a p a r t i t i o n p r o c e e d i n g , set
tl ing the r ights and interests of the pait ies, is 
final in its na ture , and m a y be appealed from 
before the division of the property m accord
ance therewith is actually m a d e : Williams v. 
Wells, 62-740. 

D e c r e e for a n a c c o u n t i n g : Where , in an 
equitable action, plaintiff sought to have a 
deed set aside and also asked to have an ac
counting, and a decree for a reconveyance was 
made wi th an order of reference for an ac
counting, held, tha t an appeal from the decree 
for reconveyance might be taken, and tha t 
therefore an appeal from the decree for ac
counting would not bring up the question as 
to the correctness of the decree for reconvey
ance : McMurray v. Dai/, 70-671. 

V o i d j u d g m e n t : The fact t ha t a judg
ment is entered wholly without author i ty , as, 
for instance, by a person not qualified as 
judge, before whom the trial is had by con
sent, will not prevent the correction of the 
error on appeal, alfhougn the judgmen t itself 
is absolutely void: Petty v. Durall, 4 G. Gr., 
120. 

J u d g m e n t b y d e f a u l t : An appeal n n y 
b e t a k e n from a judgment by defaul t : Doo-
little v. Shelton. 1 G. Gr., 211; Woodward v. 
Whitescarver, 6-1. 

An order deny ing to t h e d is t r ic t at
t o r n e y t h e r i g h t t o appea r for tho 
coun ty , where the county is a party, is a de-
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cision from which an appeal may be t aken : 
Clark v. Lyon County, 37-469. 

A r r e s t of j u d g m e n t : An order of court 
arresting judgment is not such a final judg
men t as that an appeal may be taken there
f rom: Wallis v. Sparks, Mor.. 20. 

A n o r d e r p u n i s h i n g for c o n t e m p t can
not be reviewed by appeal: See § 4748. 

W h e n c r o s s - b i l l i s p e n d i n g : An appeal 
m a y be taken from a decree which determines 
the rights of the parties to property in contro
versy, even though a cross-bill be still pending: 
Lucas v. Picket, 20-490. 

M i n i s t e r i a l a c t : Under a statute allowing 
an appeal from ' ' all decrees and decisions of 
the county court," held, that an appeal could 
not be taken from the mere ministerial act of 
the county judge : Kennedy v. Cress, 19-42. 

J u d g m e n t m u s t a p p e a r : The record must 
show the rendition of judgment , tha t being a 
jurisdictional fact: Heath v. Grace, 10-591; 
Warder v. Schwartz, 65-170. 

A party against whom no judgment has 
been rendered cannot appeal: Boyce v. 
Wabash R. Co., 63-70. 

III . RIGHT OP A P P E A L AND W A I V E K . 

M u s t a f f i r m a t i v e l y a p p e a r : The supreme 
court can entertain an appeal only when a 
judgment has been rendered from which an 
appeal may be taken. The judgment must be 
affirmatively shown, and the court will dis
miss the case where it does not appear tha t 
such judgment has been rendered, even 
though the parties fail to present the objec
t ion; for, being jurisdictional in its nature, 
the parties cannot waive it by silence or con
sent : Green v. Ronen, 59-83; Groves v. Rich
mond, 58-54. 

Where the record shows a verdict to have 
been rendered, but does not show that a judg
ment has been entered thereon, the appeal 
should be dismissed: Heath v. Groee, 10-591; 
Pitiman v. Pittman, 56-769. 

B y w h a t l a w d e t e r m i n e d : The r ight of 
appeal is governed by the law in force a t the 
t ime judgment was rendered: Rivers v. Cole, 
88-677; Davenport v. Davenport & St. P. R. 
Co., 37-624. 

A n o t h e r r e m e d y : The fact that there is 
another remedy for the error complained of 
does not take away the r ight of appeal from 
an erroneous judgment or decision in cases 
where an appeal is authorized: Wilson v. 
Shoriek, 21-332. 

W a i v e r b y a c c e p t i n g b e n e f i t s ; e s t o p 
p e l : A party who accepts the benefits of an 
adjudication, so far as favorable to him, 
thereby waives his right to appeal therefrom: 
Buena Vista County v. Iowa Falls & S. C. R. 
Co., 55-157; Independent Dist. v. District T'p, 
44-201; Mississippi db M. R. Co. v. Byington, 
14-572. 

The acceptance of a portion of the judgment 
admit ted to be due will not waive the right to 
appeal from a part of the judgment claimed 
to be erroneous: Upton Mfg. Co. v. Huiske, 
63-557. 

if the r ight of appeal has been waived the 
appeal will be dismissed on motion: Inde
pendent Dist. v. District T'p, 44-201. 

Whether such question can be raised on mo

tion after the appeal has been determined, 
doubted; but under the peculiar facts of a 
particular case, held, tha t there had been no 
such acceptance of benefits as to constitute a 
waiver : Crane v. Guthrie, 48-693. 

Where a party to the suit has had his claim 
satisfied by reason of having redeemed the 
property from execution sale, he thereby loses 
his right to appeal: West v. Fitzgerald, 72-
306. 

A c c e p t a n c e of f ine : Under a statute al
lowing to the prosecution an appeal from tho 
action of a justice of the peace in criminal 
cases, held, tha t the acceptance by the county 
treasurer of the fine imposed by the justice 
would not deprive the state of the right to ap
peal : State v. fait, 22-140. 

P a y m e n t of j u d g m e n t : A party who has 
paid a judgment against him. cannot after
ward appeal from such judgment : Borgalt-
hous v. Farmers', etc., Ins. Co., 36-250. 

An appeal cannot be maintained after the 
judgment complained of has been satisfied, if 
such satisfaction is made solely for the pur
pose of relieving property from the lien of 
such judgment . Such a satisfaction must ba 
considered voluntary: Hipp v. Crenshaw, 64-
404. 

The mere payment of the fees of an officer 
for his service in an action will not estop the 
unsuccessful party from prosecuting an ap
peal: Slate ex rel. v. Martland, TU-543. 

I n v o l u n t a r y p a y m e n t ; u n d e r p r o t e s t : 
Payment of the judgment , to prevent its sat
isfaction by sale of real property under execu
tion which has already been levied thereon, 
will not constitute such voluntary payment as 
to defeat the right to appeal: Grim v. Sempjle, 
39-570. 

So held, also, as to payment made after the 
taking of appeal and under protest to prevent 
sale of property under special execution: Bur
rows v. Stryker, 45-700. 

A c c e p t a n c e of t e n d e r : Where the 
amount of a tender was paid into court and 
judgment was rendered for plaintiff for tha t 
amount, from which he appealed, claiming an 
additional sum as interest, and plaintiff, after 
the announcement of the judgment and sign
ing of the bill of exceptions, had accepted 
the amount of the tender, held, tha t the r ight 
of appeal was not thereby waived: Dudman 
v. Earl, 49-37. 

I t will not amount to a waiver of an appeal 
tha t money paid in to the clerk by the op
posite par ty is applied in par t by the clerk in 
satisfaction of a claim for an attorney's lien, 
without the knowledge of appellant, where 
he, as soon as he becomes awaie of the fact, 
repudiates the transaction, and pays back to 
the clerk the amount so paid in : Jewell v. 
Reddington, 57-92. 

C h a n g e of v e n u e b y c o n s e n t : Whe ie , 
after perfecting his appeal from a judgment , 
the party consented to a transfer of the case 
to another court for trial , held, that the ap
peal was thereby waived: Lillie v. Skinner, 
46-329. 

I s s u a n c e o f e x e c u t i o n : The issuance of 
execution after perfecting the appeal and 
•filing transcript and abstract in supreme court, 
on which execution nothing was realized, held 
not to be a waiver of the appeal, on which 
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the appeal would be dismissed on mot ion : 
Hornish v. Peck, 53-157. 

F i l i n g t r a n s c r i p t i n a n o t h e r c o u n t y : 
The right to appeal is not waived by filing 
transcripts of the judgmen t in other counties 
so as to make it a lien on property in such 
counties: Tama County v. Melendy, 55-395. 

A c t i o n t o enjo in j u d g m e n t : An action 
in equity to enjoin the collection of a judg
ment waives the right to appeal from such 
judgmen t : Gordon v. Ellison, 9-317. 

Order v a c a t i n g a j u d g m e n t : A final 
order in a proceeding to vacate a j udgmen t 
for fraud is a " final order in a special pro
ceeding, affecting a substantial r ight therein," 
from which an appeal may be taken: Dryden 
v. Wyllis, 51-534. 

Certiorari p r o c e e d i n g : An appeal will 
lie in a certiorari proceeding from a decision 
granting the wri t and ordering a stay of pro
ceedings in the court to which the wr i t is
sues : Iske v. Newton, 54-586. 

Revocation of permit to sell liquor: 
An order of a district judge (§ 23681, revoking 
a permit to sell intoxicating liquors, is a final 
order in a special proceeding, affecting a sub
stantial right, from \vhich an appeal may be 
prosecuted: State v. Schmidtz, 65-556. 

A p r o v i s i o n a l r e m e d y is one provided 
for temporary purposes, as to meet a present 
exigency, and an order for temporary alimony 
may therefore be appealed from: Blair v. 
Blair,,74-311. 

Intermediate orders must affect the 
m e r i t s : An appeal will not lie from an inter
mediate order or ruling, as upon questions of 
practice or the admission or exclusion of evi
dence, but only from such judgments or or
ders as determine the rights of the parties to 
the relief or remedy asked, or to a substantial 
r ight as to the course of proceedings, whereby 
the cause is determined or is tried in a man
ner not authorized by law. The decbion ap
pealed from must be one affecting the meri ts 
of the case. (Explaining McCoy v. Julien, 15-
371): Richards v. Burden, 31-305. 

Erroneous action of the lower court in al
lowing a party to introduce additional evi
dence, when an equity case is remanded to the 
lower court for a decree in harmony with the 
opinion of the supreme court, is not a ruling so 
materially affecting the final decision as to au
thorize an appeal therefrom before final decis-

The bringing of a second action waives 
any error in dismissing a former action 
brought for the same indebtedness: Ibid.; 
Liebuck v. Stahle, 66-749. 

J u d g m e n t p r o c u r e d b y t h e p a r t y ap
p e a l i n g : A par ty will not be allowed to ap
peal from a judgmen t wdiich he caused to be 
rendered on his own mot ion: Hughes v. 
Feeter, 23-547. 

T a k i n g s t a y of e x e c u t i o n is, by § 4288, 
made a waiver of the r ight to appeal : Sea
crest v. Newman, 19-323. 

ion is rendered. I t cannot be said tha t there 
will necessarily be an adjudication against the 
par ty complaining by reason of such error : 
Garmoe v. Sturgeon, 67-700. 

C o n t i n u a n c e : An order of cont inuance is 
a mere intermediate order, not mater ial ly af
fecting the merits, and an appeal does not lie 
therefrom: Jaffray v. Thompson, 65-323. 

A finding o f fac ts , even though consid
ered as an intermediate order, is not consid
ered as so far prejudicial to the substantial 
r ights of the par ty to whom it is adverse 
tha t an appeal can be taken therefrom before 
final j u d g m e n t : Boyce v. Wabash R. Co., 
63-70. 

Order a s t o p r o s e c u t i o n i n d i s b a r 
m e n t : The ruling of the court in a disbar
ment proceeding, in refusing to compel a 
member of the bar to prosecute the case, is 
not such as tha t an appeal can be t aken there
from : Byinglon v. Moore, 70-206. 

M o t i o n t o e x p u n g e : An appeal lies from 
an order sustaining a motion to expunge a 
final order from the records, such an order for 
a change of the record virtually consti tut ing a 
new t r ia l : Guthrie v. Guthrie, 71-744. 

The ruling on a motion to suppress 
d e p o s i t i o n s cannot be reviewed on appeal 
before final j u d g m e n t : Baldwin v. Mayne, 
40-687. 

E x c e p t i o n s t o i n t e r r o g a t o r i e s : A rul
ing upon exception to interrogatories, answers 
to which would be used as evidence in the 
tr ial of the case, held not to be a ru l ing from 
which an appeal could be t aken : State v. 
Arris, 72-555. 

C h a n g e of v e n u e : Appeal cannot be taken 
from an order grant ing or refusing a change 
of venue : Alter Ion v. Eldridge, 5G-709. 

On such an appeal the supreme court ac
quires no jurisdiction, and will reiuse to en
ter tain the case, al though no objection on 

4 3 9 3 . F r o m orders . 3164. Appeal may also be taken to the supreme 
court from the following orders: 

1. An order made affecting a substantial right in an action, when such 
order, in effect, determines the action and prevents a judgment from which 
an appeal might be taken; 

2. A final order made in special proceedings affecting a substantial right 
therein, or made on a summary application in an action after judgment; 

3. When an order grants or refuses, continues or modifies a provisional 
remedy; or grants, refuses, dissolves, or refuses to dissolve an injunction or 
attachment; when it grants or refuses a new trial, or when it sustains or over
rules a demurrer; 

4. An intermediate order involving the merits and materially affecting the 
final decision; 

5. An order or judgment on habeas corpus. [E., § 2632; C , '51, § 1556.] 
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tha t ground is made by either pa r ty : Groves v. 
Richmond. 58-54. 

Where the court has jurisdiction of the sub
ject-matter and of the parties, the fact that 
the action is brought in the wrong county 
will not render the overruling of a motion for 
a change of venue such ruling as may be re
viewed upon appeal before final j udgmen t : 
Horalt v. Horak, 68-49. 

But where the motion for change of venue 
was treated as raising the question whether the 
action on a bail bond was properly brought in 
the county where the suit was commenced, 
and by that county, for the use of the school 
fund, or whether it should not have been 
brought in and by another county, held, tha t 
the decision of tha t question would be treated 
in the same manner as though made upon a 
demurrer , and an appeal therefrom would 
be entertained: Lucas County v. Wilson, 59-
354. 

If, however, the rul ing upon the motion for 
change of venue is properly excepted to, an 
appeal from the final judgment will bring up 
the rul ing for review if it was adverse to the 
par ty appealing: McCracken v. Webb, 36-551; 
Allerton r. Eldridge, 56-709. 

I n t e r m e d i a t e o r d e r r e v i e w e d o n a p 
p e a l f r o m f ina l j u d g m e n t : In general, error 
m intermediate orders upon questions of prac
tice, the admission of evidence, etc., from 
which an appeal cannot be directly taken, may 
be urged upon appeal from the final judgment : 
Richards v. Burden. 31-305. 

But in such cases the error in the inter
mediate order will not be considered unless 
the record shows that a final judgment was 
rendered: Shaniion v. Scott, 40-629; Jordan 
v. Henderson, 19-565. 

An intermediate order may be reviewed on 
appeal from the final judgment taken within 
the proper t ime after the rendition of such 
judgment , although the time for appeal from 
such intermediate order separately has elapsed. 
The failure to appeal from an intermediate 
order, even when such appeal is allowable, 
will not waive the right to have such order 
reviewed on appeal from finai j udgmen t : 
Jones v. Chicago & N. W. R. Co., 36-68. 

An appeal from final judgment brings up 
for review all intermediate rulings to which 
exceptions are taken. So field as to a ruling 
sett ing aside a default : Palmer v. Rogers, 70-
381. 

An order requiring security for costs 
cannot be appealed from, but appeal may be 
taken from an order dismissing an action for 
failure to give such secuti ty: Des Moines Val
ley, etc., Ins. Co. v. Henderson, 38-446. 

O r d e r n o t c o n t e m p l a t e d b y l a w : Where 
an intermediate order was one which tho law 
did not contemplate, held, tha t it would be 
presumed that such order would not affect tho 
final decision, and an appeal therefrom would 
not l ie : Botleli v. Lowery, 46-49. 

R u l i n g o n d e m u r r e r : An appeal may be 
taken from the ruling on a demurrer if the 
party against whom the ruling is made excepts 
and elects to stand on his demurrer or plead
ing, as the case may be. I t is not necessary 
that it appear that final judgment has been 
•endered: C'&cen v. Boone, 48-350. 

But if the par iy pleads over or amends, he 

thereby waives any error in the ru l ing: See 
notes to S, 3860. 

A plaintiff, to whose petition a demurrer 
has been sustained, has the right to appeal, 
unless it appears tha t such r ight has been in 
some manner waived: Hampton v. Jones, 58-
317. 

An appeal maj ' be taken from the action of 
the court in overruling plaintiff's demurrer to 
defendant's answer and dismissing the action 
upon plaintiff's refusing further to plead, and 
giving a judgment lor costs against plaintiff: 
Arnold v. Kreulzer, 67-214. 

M o t i o n t o s t r i k e : A ruling striking mat
ter from a petition on motion, thus preventing 
plaintiff from introducing evidence of matter 
thus alleged, may be reviewed by appeal before 
final j udgmen t : Stanley v. Bavenport, 54-463. 

The fact that the cause is still pending below 
does not prevent the supreme court from de
termining an appeal from an intermediate 
order involving the meri ts : Ibid. 

A refusal by the court to sustain a motion 
to strike out a part of a petition not designed 
to show a distinct cause of action is not a 
rul ing from which direct appeal will l ie: 
Specht v. Spangenberg, 70-488. 

T h e r u l i n g o n a m o t i o n t o s t r i k e a 
p e t i t o n of i n t e r v e n t i o n from the files on 
the ground tha t the original action had been 
settled, held to be an intermediate order from 
which an appeal would lie: First Nat. Bank 
v. Gill, 50-425; Bicklin v. Kendall, 72-490. 

M o t i o n for n e w t r i a l : This section ex
pressly proiides that an appeal may be taken 
where the court refuses a new trial, and it is 
immaterial whether any judgment has been 
rendered on the verdict or no t : Baldwin v. 
Foss. 71-389. 

A d q u o d d a m n u m : An appeal in an ad 
quod, damnum proceeding from a decision of 
the court overruling a motion to set aside the 
verdict and quash the writ, held proper with
out final judgment being rendered : Burnham 
v. Thompson, 35-121. 

D i s s o l u t i o n of a t t a c h m e n t : An appeal 
lies from an order dissolving or sustaining an 
a t t achment : Johnson v. Butler, 1-459. 

But such appeal does not bring up the main 
case for review, except so far as material to 
the understanding and disposition of the order 
from which the party appeals: Berry v. Gravel, 
11-135. 

J u d g m e n t i n g a r n i s h m e n t : An appeal 
m a y be taken from a judgment holding or 
discharging a garnishee: Bebb v. Breston, 
1-460; National Bank v. Chase, 71-120. 

D i s s o l u t i o n of i n j u n c t i o n : I n appeal 
will lie from the action of a court in dissolv
ing an injunction granted by a judge in vaca
tion : Trustees v. Davenport, 7-213. 

Tho action of a judge allowing or re-
fusang a n i n j u n c t i o n in lacation may be re
viewed by appeal therefrom (an express statu
tory provision having changed the law under 
which Monticello Bank v. Smith, 25-248; Jew-
ett v. Squires, 30-92; In re Curley, 34-184, and 
other cases, were decided): Bennett v. Hether-
ington, 41-142. 

A p p o i n t m e n t of r e c e i v e r : An appeal 
may be taken from an order appointing or re
fusing to appoint a receiver: Callanan v. 
Shaw, 19-183. 
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E j e o m m i t m e n t of cause to a rb i t ra 
to r s : An order recommitting a cause to arbi-
u ators is a decision from which an appeal lies: 
Brown v. Harper, 54-546. 

Subs t i tu t ion of o ther defendants : An 
order of court substituting other defendants 
in a case and releasing the original defendants 
may bo appealed from, and such appeal may 
be prosecuted even though after such substi1-
fcution the new defendants have procured a 
transfer of the case to the circuit court of the 

United States: Sunberg v. District Com t, 61-
597. 

Dismissal of habeas corpus proceed
ings : Under a statute authoiizing an appeal 
from a ccunty ci urt to the district court, upon 
the merits, of any matter affecting the rights 
and interests of individuals, held, that an order 
of the county court overruling a motion to 
dismiss proceedings under a writ of habeas 
corpus was not a final judgment from which 
an appeal would lie: Smith v. Bigelow, 19-459. 

4 3 9 4 . O r d e r b y j u d g e . 3165. If any of the above orders are made by a 
judge, the same is reviewable in the same way as if made by a court. \_M., 
§ 2633.] 

4 3 9 5 . C o u r t m a y p r e s c r i b e r u l e s . 3t66. The court may, also, in its 
discretion, prescribe rules for allowing appeals on such other intermediate or
ders or decisions as is deemed expedient, and for permitting the same to be 
taken and tried during the progress of the trial in the court below; but such 
intermediate appeals must not retard proceedings in the court from which the 
appeal is taken.' [R , § 2634; C , '51, § 1557.] 

4 3 9 6 . M i s t a k e of c l e r k b e l o w . 3167. A mistake of the clerk shall not 
be ground for an appeal until the same has been presented and acted upon by 
the court below. [R., § 3498.] 

Section applied: Daniels v. Claflin, 15-152; Rising v. Teabout, 73-419. 

4 3 9 7 . M o t i o n t o c o r r e c t e r r o r . 3168. A judgment or order shall not 
be reversed for an error which can be corrected on motion in an inferior 
court, until such motion has been made there and overruled. [E., § 3545.] 

W h e n necessary: Any objection to er
roneous action of the court below, which 
might have been corrected in that court if 
attention had been called thereto, will not be 
considered if first raised in the supreme court: 
Garvin v. Cannon, 53-716. 

So held as to an objection which might 
have been raised in the lower court by motion 
in arrest of judgment: Smith v. Warren 
County, 49-336. 

So held, also, in regard to the objection that 
the judgment was excessive, no motion to 
correct such error having been made m the 
court below: Black v. Boyd, 52-719; Dickey 
v. Harmon, 26-501; Finch v. Billings, 22-228 ; 
Keller v. Jackson, 58-629. 

So held, also, where the objection that the 
judgment below was improperly entered m 
vacation was not made in that court: Car-
michael v. Vandebur. 50-651. 

A party who has failed to ask for the cor
rection of a judgment in the court below, in 
a matter as to which it might have been there 
corrected, cannot complain thereof on appeal: 
Richman v. Board of Supervisors, 70-627. 

If plaintiff has failed to show himself en
titled to recovery defendant should move the 
court to direct a verdict in his favor or ask an 
instruction to that effect. He cannot have a 
reversal without motion in the lower court for 
a verdict upon the ground that the evidence 
does not sustain the allegations of the peti
tion: Kirk v. Litterst, 71-71. 

An error or mistake as to the amount of the 
judgment cannot be corrected in the supreme 
court unless a motion to correct the same ha 5 
first been made in the lower court: Rising v. 
Teabout, 73-419. But see Kenyan v. Tramel, 
71-693. 

Mot ion t o set aside defaul t : A judg
ment by default will not be reviewed in the 
supreme court until a motion to set it aside 
has been made and overruled in the court be-
1OWT: Hunt v. Stevens, 25-261; Savings Bank 
v. Horn, 41-55. 

Thus, objection to judgment by default, 
that the notice was not served in time to ren
der defendant in default, cannot be raised on 
appeal if no motion to set aside default was 
made below: Pigman v. Deuney, 12-396; 
McKinley v. Betchtel, 12-561. 

So held, also, as to objections to judgment 
by default, on the ground of defective manner 
of service, or defect in the notice itself: Van 
Vark v. Van Dam, 14-232; Bethel v. Leay, 
14-592; Downing v. Harmon, 13-535; Decatur 
Counti/v. Clements, 18-536; Pratt v. Western 
Stage Co., 27-363. 

E r r o r s in t axa t ion of costs cannot be 
urged m the supreme court unless motijn for 
relaxation has been made in the court below: 
Hemphill v. Salladay, 1 G. Gr., 301; Yeager 
v. Circle, 1 G. Gr., 438. 

Mot ion for re t r i a l b y defendant served 
b y pub l ica t ion : As the statute gives to a 
defendant served by publication only a right 
to retrial upon motion within a specified time, 
he cannot, on appeal, object to the sufficiency 
of the service, unless such motion for retrial 
has first been made and overruled in the lower 
court: Berry hill v. Jacobs, 19-346; $. C , 20-
246. 

Reason of t h e provis ion: The statutory 
provision above reierred to was designed to 
prevent the expense and delay of appeal 
where the error relied upon is a mere irregu
larity, mistake or omission on the part of 
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some ministerial officer, or the court itself. 
which could readily be corrected in tho trial 
court on motion: Pigman v. Denney, 12-396. 

O t h e r cases , applying the statutory pro
vision, are as follows: Rdbison v. Saunders, 
14-539; Barnes v. Hayick, 15-602; Carleton v. 
Byington, 17-579; Boyd v. Rutledge, 25-271; 
Coakley v. McCarty, 34-105; Grimes v. Ham
ilton County, 37-290. 

M i s t a k e s o f c l e r k cannot be urged as ob
jections to tho judgment on appeal unless a 
motion to correct such error has first been 
made in the lower cour t : Daniels v. Claftin, 
15-152. 

Applicable in appeals from justices' 
c o u r t s : The same provision is applicable in 
case of appeal from the judgment of a justice 
of the peace: Smith v. Barker, 28-359; Leon
ard v. Hallern, 17-564. 

But not in case of wri t of error from the 
judgment of a justice of the peace which is 
entered without jurisdiction: Holmes v. Hull, 
48-177. 

W h a t d e e m e d suff ic ient c a l l i n g a t t en 
t i o n o f c o u r t t o error: Where a motion for 
change of venue is resisted on the ground that 
the court to which it is proposed to send the 
case has no jurisdiction of such cases, and 
notwithstanding such objection the change is 
granted to such court, the error may be le-
viewed on appeal, al though no motion to 
change the order and send the case to a court 
which would have had jurisdiction is made by 
the objecting pa r ty : Sayles v. Deluhrey, 64-
109. 

S t a t u t e n o t a p p l i c a b l e : Such provision 
applies only to such errors as without motion 
would not be called to the attention of the 
lower cour t : Brown v. Rose, 55-734. 

M o t i o n for n e w tr ia l : The necessity of a 
motion being made below to correct errors, 
etc., is not removed by the following section, 
making motion for new trial unnecessary to 
secure the review of a cause in the supreme 
cour t : Webster v. Cedar Rapids & St. P. R. 
Co., 27-315. 

4 3 9 8 . M o t i o n for n e w t r i a l . 3169. The supreme court may review and 
reverse on appeal any judgment or order of the district [or circuit] court, al
though no motion for a new trial was made in such courts. [11 G. A., 
ch. 49, § 1.] 

The preceding section applies only to such 
errors as, without motion, would not be called 
to the attention of the lower court. This sec
tion rendeis a motion for new trial in the 
lower court unnecessary in order to authorize 
the appellate court to review any judgment or 
order of the court below: Brown v. Rose, 55-
734; Drefahl v. Tuttle, 42-177. 

Before the enactment of this statutory pro
vision, held, tha t a judgment would not be re
versed, on the ground that the verdict was 
contrary to the evidence, when a motion for 
a new trial upon that ground had not been 
made in the court below: Brayton v. Boone, 
19-506. 

But the question was unsettled whether a 
motion for a new trial was necessary to bring 
up for review errors of law occurring at the 
t r ia l : Bresnall v. Herbert, 34-539; Rindskoff 
v. Lyman, 16-260. 

A motion for new trial was, however, held 
not necessary in order to enable the supreme 
court, on appeal, to review a decision upon 
the admissibility of evidence properly excepted 
to when such decision virtually disposes of 
the whole case: McCoy v. Julieu, 15-371. 

This provision affects the remedy, and hence 
is not unconstitutional as applying to actions 
arising before its passage: Johnson v. Semple, 
31-49. 

Nor is it in conflict wi th Const., art . 5, § 4, 
providing that m actions at law the supreme 
court shall be a court for the correction of er
rors. Previous to the enactment of this pro
vision, tha t court would review, as matter of 
law, the ruling- of the lower court upon a mo
tion for a new trial on the ground that the 

4399 . F inding of facts ; evidence certified. 3170. Where a cause is 
tried by the court, it shall not be necessary, in order to secure a review of the 
same in the supreme court, that there should have been any finding of facts 
or conclusions of law stated in the record, but the supreme court shall hear 
and determine the same whenever it shall appear from a ccrtiiicate of the 

verdict was contrary to the evidence, and this 
act simply authorizes the court to treat the 
case as if such motion for a new trial was 
made and entered, and may be regarded as a 
standing motion in all cases: Coffin v. City 
Council, 26-515. 

Where exceptions are duly preserved in the 
course of tho trial they may be brought up on 
appeal, al though the motion for new trial is 
stricken from the files because filed too late: 
Beems v. Chicago, R. 1. & P. R. Co., 58-150. 

The necessity of a motion being made below 
to correct enors , etc., is not removed by the 
provision making motion for new trial unnec
essary to secure the review of a cause in the 
supreme cour t : Webster v. Cedar Rapids & 
St. P. R. Co., 27-315. 

Under this provision, however, errors of law 
committed by the judge might be reviewed on 
appeal without any motion for new t r ia l : 
Delvee v. Boardrnan, 20-446; Bresnall v. Her
bert, 34-539. 

Nor does such provision dispense with the 
necessity of taking exceptions to rulings ob
jected t o : Root v. Illinois Cent. R. Co., 29-
102; Eason v. Gester, 31-475. 

Where defendant moved in arrest of judg
ment, and thereupon, in order to euro the 
defect insisted upon, plaintiff amended his 
petition and introduced certain evidence to 
which a demurrer was sustained, the judg
ment arrested, and defendant recovered costs. 
held, tha t no motion for a new trial was nec
essary in order to present the exceptions, duly 
taken, on appeal: Coates v. Galena & C. U. 
R. Co., 18-277. 
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judge, agreement of parties or their attorneys, or, in case the evidence con
sists wholly of written testimony, from the certificate of the clerk, tha t the 
transcript contains all the evidence introduced by the parties on the trial in 
the court below. [11 G. A., ch. 49, § 2.] 

How reviewed: Before the enactment of 
this section it was held that, in order to enable 
the supreme court, on appeal, to review the 
correctness of the findings of the court below 
upon the facts, exceptions must have been 
taken to such findings and a new trial asked 
for: Kelso v. Ely, 11-501; Gillett v. Foreman, 
11-512. 

Before the enactment of this section there 
was, in an action at law tried by the court 
without a jury, no way of securing the review 
on appeal of the conclusions of the court upon 
the evidence, unless there was a special find-

the court upon the evidence: Wormley v. 
District T'p, 45-666. 

It is only when the evidence is all before 
the supreme court that it can review a find
ing of the court below as to a question of fact: 
Van Riper v. Baker, 44-450. 

As to certificate of clerk, short-hand note», 
etc., see notes to f? 4414. 

Ass ignment of e r ro r s : This section does 
not dispense with assignment of errors: Sis
ters of Visitation v. Glass, 45-154. 

Tr ia l de novo on. appea l : The section is 
applicable only in actions at law, and there-

ing of facts by the court, except by a motion fore does not interfere with the provisions for 
for new trial based upon the ground that the : .._.-.i -J- :- ^ - n. •. 
judgment was against the evidence, and an 
exception to the ruling on such motion: 
Warner v. Bace, 10-391; Corner v. Gaston, 
10-512; Roberts v. Hoyt, 12-345: Allman v. 
Gilbert, 14-538; Robison v. Saunders, 14-539; 
Reynolds' Heirs v. Miller, 14-97. 

The certificate referred to cannot be made 
by the judge in vacation, unless by agreement 
of parties. The term " judge" means the 
same as if the word "court" had been used: 
Luxe v. Des Moines, 22-590. 

In the absence of the certificate, or an 
agreement of the parties, the supreme court 
cannot, on appeal, review the conclusion of 

4400. H o w docketed . 3171. The cause shall be docketed as it was in 
the court below, and the party taking the appeal shall be called the appel
lant, and the other party the appellee. [R , § 3508.] 

A case should on appeal be entitled as in 
the lower court: Hollenbecle v. Stearns, 73-
570. 

Where a case is docketed in the supreme 

4401. Proces s . 3172. The court may issue all writs and process neces
sary for the exercise and enforcement of its appellate jurisdiction. [E., 
§2635; 0 . , ' 51 , §1558.] 

4402. Time for taking; amount in controversy; certificate. 
3173. Appeals from the district [and circuit] courts may be taken to the su
preme court at any time within six months from the rendition of the judg
ment or order appealed from, and not afterward. But no appeal shall be 
taken in any cause in which the amount in controversy between the parties' 
as shown by the pleadings, does not exceed one hundred dollars, unless the 
trial judge shall certify that such cause involves the determination of a ques
tion of law upon which it is desirable to have the opinion of the supreme 
court, but this limitation shall not affect the right of appeal in any cause in 
which is involved any interest in real property. [E., § 3507; 0., '51, § 1973.1 

securing a trial de novo in equity cases: Ibia. 
Vinsantv. Vinsant, 47-594. 

F i n d i n g of facts, and effect thereof, see 
§ 3950 and notes. 

As the finding of the court upon a question 
of fact in an action at law has the force of a 
verdict of a jury, the admission of improper 
evidence in such a case will be a ground for 
reversal, as fully and to the same extent that 
it would be in an action tried by a jury, w i t J e 
it does not appear but that such improper evi
dence was considered by the court in its filial 
determination of the case: Jaffray v. Thomp
son, 65-323. 

court under another title than that in which 
it is tried in the lower court the appeal will 
be dismissed: Lewis v. Minthorn, 73-80. 

I. TIME FOE TAKING. 

I n comput ing the six months within 
•which an appeal may be taken, the day on 
which judgment was rendered will be ex
cluded and the corresponding day at the end 
of the time included: Carleton v. Byington, 
16-588. 

Therefore, held, that an appeal taken Sep
tember 30, from a judgment rendered March 
30, waa in time: Parkhill v. Brighton, 61-103. 

The service of t h e not ice within the 
time specified is sufficient. It is not necet -
sary that it be filed with the clerk within 
that time: Baldwin v. Tuttle, 23-66. 

Secur ing t h e clerk 's fees for a transcript 
is not necessarily a part of the perfecting of 
the appeal which must be completed within 
six months: Fairburn v. Goldsmith, 56-347. 

An appeal from final j u d g m e n t taken 
within the proper time will raise objections 
to previous proceedings in the case although. 
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more than the time prescribed for taking the 
appeal has elapsed since such previous pro
ceedings : Holladay v. Johnson, 12-583. 

Whejje j udgmen t re la tes back : Where 
judgment is entered in vacation as of the pre
ceding term, by agreement, the period for 
taking appeal will commence to run from the 
time the decision is, in fact, made, and not 
from the time to which by agreement it re
lates back: Carter v. Sherman, 63- 689. 

Where the judgment appealed from bore 
date more than the prescribed length of time 
before the taking of the appeal, but it appeared 
that the cause was held under advisement and 
decided in vacation and within the prescribed 
time, without any agreement that judgment 
should be entered as of the last day of the 
preceding term, held, that the appeal was not 
barred: Kendall v. Lucas County, 26-395. 

Where a decree, in an action seeking to have 
set aside a deed of real property, and for a 
reconveyance thereof, and also for an account
ing of rents and profits and improvements, 
was rendered for reconveyance upon payment 
by plaintiff of the sum paid, with interest, and 
also the value of the improvements, less rents 
and profit-,, etc., and the case was sent to a 
referee to take an account, held, that an appeal 
from the decree as to the recomeyance, etc., 
must be taken within six months from the 
time such decree was entered, and that the 
questions involved therein could not be raised 
on an appeal taken more than six months 
after that time, but within the six months after 
a final decree, based upon the referee's report, 
as to the accounting. Such decree is to be 
deemed final, although something further is 
required to be done afterwards: McMurray v. 
Day, 70-671. 

Where a decree was rendered in a cause, 
adjudicating all the issues between the orig
inal parties, but the final disposition of the 
cause was delayed by reason of an interven
tion, held, that the time for taking an appeal 
from the decision of the issues between the 
original parties commenced to run from the 
time of such first decree, and its correctness 
could not be called into question in any appeal 
taken after six months from such decree: Car
ter v. Davidson, 73-45. 

Ru l ing on motion for new t r ia l : An ap
peal taken within six months from the decis
ion of the court on a petition for a new trial, 
but more than six months from the rendition 
of the judgment upon the verdict, does not 
bring up for review the action of the court in 
rendering such judgment and its proceedings 
prior thereto, the appeal thercfiom being 
barred: Cohol v. Allen, 37-449; Carpenter v. 
Brown, 50-451. 

Where judgment is entered and afterwards 
a motion for new trial is made and overruled, 
an appeal from, the judgment must be taken 
within six months after the entry thereof, and 
an appeal from the overruling of the motion 
for a new trial will not raise any question not 
involved in the ruling upon such motion: Bat-
terson v. Jack, 59-632. 

An appeal m an equity case not taken until 
more than six months after the rendition of 
judgment, although within six months from 
the time of the overruling of a motion for a 
new trial, does not bring up for consideration 

in the supreme court any of the proceedings 
of the court prior to the filing of the motion, 
and therefore does not enable the court to try 
the case de novo: Bosch v. Bosch, 66-701 

II. AMOUNT IN CONTROVERSY. 

Determined b y t h e p lead ings : To jus
tify an appeal it must appear from the plead
ings that it was possible for the court, consist
ently therewith, to render judgment against 
one of the parties to the action for moi e than 
one hundred dollars: Madison v. Spitznogle, 
58-369. 

When the amount in controversy appears by 
the pleadings to exceed one hundred dollars 
an appeal may be taken, and it is immaterial 
that, upon the trial, the evidence does not 
support the claim to that amount: Ormsby v. 
Nolan, 69-130. 

The allegations and no t the p raye r of 
t h e p leading govern in determining the 
amount in controversy: Cooper v. Dillon. 56-
367. 

The amounts of the or iginal claim and 
a counter-c la im cannot be added together 
in determining the amount in controversy un
der this section: Madison v. Spitznogle, 58-
369; Foxv. Duncan. 60-321. 

W h e r e defendant concedes a pa r t of 
t h e claim, the amount in controversy is the 
part not admitted: Thompson v. French, 57-
559. 

Tender : Thus, if by tender defendant re
duces the amount of plaintiff's claim which is 
contested to not exceeding- one hundred dol
lars, there can be no appeal without a certifi
cate : 3Iarlow v. Marlow, 56-299. 

If plaintiff 's claim is admi t t ed and a 
counter-cla im interposed, the counter
claim determines the amount in controversy: 
Alsip v. Hard. 38-697. 

W h e r e defendant claims a credi t of 
more than one hundred dollars on a claim for 
less than that amount, but does not interpose 
a counter-claim, the amount in controversy 
does not exceed the plaintiff's claim: Kurtz v. 
Hoffman, 65-260. 

P a r t of claim abandoned : Where the 
plaintiff claims more than one hundred dol
lars, but no evidence is introduced in support 
of a part of it, so that such part may be 
deemed abandoned, such part will not be con
sidered in determining the amount in contro
versy: Ibid. 

If by reason of dismissal of a part of plaint
iff's cause of action the amount in controversy 
is reduced below one hundred dollars, the 
right of appeal does not exist: Cooper v. Wil
son, 71-204. 

So by amending after verdict plaintiff may 
reduce the amount of claim so as to prevent 
the right of appeal: Wilson v. Hawkeye Ins. 
Co., "4-212. 

Consolidation of act ions on appeal from 
a justice, whereby the amount in controversy 
is increased to over one nundred dollars, will 
entitle to an appeal: Brock v. Barr, 70-390; 
Edwards v. Cosgro, 71-298. 

I n t e r e s t i nc luded : Where an action to 
set aside a previous judgment for one hun
dred dollars and costs was brought a year 
after the rendition of such judgment, held, 
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that the interest accrued on the j udgmen t 
would be included in determining the amount 
in controversy: Dryden v. If"yllis, 51-534. 

Where the claim in controversy is for one 
hundred dollars and interest from commence
ment of suit, it is sufficient to entitle to an 
appeat: Koltze v. Messeubrink, 74-242 ; Griffin ' 
v. liarriman, 74-436. 

Where writ of error was brought in the 
circuit court to review the judgment of a 
justice of the peace for one hundred dollars, 
held, tha t interest accrued on the judgmen t 
before suing out the writ of error would be 
included in determining the amount in con
troversy in the circuit court, and tha t the 
amount involved exceeded one hundred dol
lars : Holmes v. Hull, 48-177. 

But in case of an appeal from a judgment 
of a justice of the peace for one hundred dol
lars, held, t ha t the amount in controversy in 
the circuit court was to be determined by the 
pleadings in the justice's court, and tha t in
terest on the justice's judgment could not be 
included: Hays v, Chicago, B. & Q. R. Co., 
64-593 

C o s t s taxed in the case and included in the 
judgment cannot be considered in determin
ing the amount in controversy. That depends 
u ion the pleadings: Hakes v. Doit, 54-17; 
Bradenberger v. Rigler, 68-300. 

C o s t s i n j u s t i c e ' s c o u r t : In an appeal 
from the action of a court on appeal from a 
judgment before a justice of the peace, the 
costs in the justice's court cannot be included 
in determining the amount in controversy: 
Ardery v. Chicago, B. & Q. R. Co., 65-723. * 

I n a n a c t i o n of r e p l e v i n wheiein de
fendant does not claim ownership of the prop
erty but only an interest therein, less than 
one hundred dollars in value, such interest and 
not the entire value of the property deb rmines 
the amount in controversy: Mohrnev. Living
ston, 54-458; Davis v. Upright, 54-752. 

A p p e a l d i s m i s s e d : Where the amount in 
controversy does not exceed one hundred dol
lars, and there is no certificate of the judge, 
the appeal will be dismissed: Harrington v. 
Bierce, 38-260. 

' A m o u n t m u s t a p p e a r t o d e f e a t j u r i s 
d i c t i o n : As the supreme court has appellate 
jurisdiction in every case not falling wi thin 
the exception of the statutory provision as to 
amount in controversy, the fact as to the 
amount , to bring a case within the exception 
and defeat the jurisdiction of the supreme 
court on appeal, must affirmatively appear : 
Babcock v. Board of Equalization, 65-110; 
Henkle v. Keota, 68-334. 

This provision as to the amount in contro
versy applies only to cases where the amount 
in controversy as shown by the pleadings does 
not exceed one hundred dollais. I t does not 
have reference to cases where the pleadings 
show no amount in controversy: District T'p 
v. Independent Dist., 72-687. 

III . CERTIFICATE AS TO QUESTION INVOLVED. 

M u s t s t a t e t h e q u e s t i o n : I t is not suffi
cient tha t the certificate of the judge states 
that the case " involves the determination of 
a question of law," etc., but it must state the 
question of law upon which the decision of 
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tho supreme court is desired. (So held in pur
suance of a rule of court requir ing the ques
tion to be set out, overruling in this respect 
Fell v. Burlington, C. R & M. R. Co., 43-177. 
decided before the adoption of such rule.) If 
the question is not thus set out wliere a cer
tificate is necessary, the appeal wiil be dis
missed: King v. Derby, 51-11; Welz v. AiisHn, 
51-342; Minnich v. Chicago, R. I. & P. R. Co., 
51-363; Throckmorton v. Morton, 52-737; 
Dawley v. Houck, 53-733. 

And such rule of the court is not void as 
limiting the jurisdiction of the court fur ther 
than authorized by s t a tu t e : Wilson, v. Iowa 
County, 52-339. 

T h e q u e s t i o n m u s t b e o n e of l a w , as 
distinguished from one of fact, and the certifi
cate must specifically point out the questions o£ 
law, which munt not be mingled wi th ques
tions of fact : Gilloob'i v. Chicago, M. & St. 
P. R. Co., 61-53; Chilton v. Chicago, R. I. & 
P. R. Co.. 72-689. 
' The certificate should not submit Questions 
of fact: Riddle v. Fletcher, 72-454. 

I t is not sufficient tha t tne cestiiicate states 
tha t " a question " is involve !; it mus t state 
tha t the case involves " a question of l a w : " 
Kierulff v. Adams, 40-31. 

Questions presented in a part icular case held, 
not to be questions of l a w : Landers v. Boyd, 
59-758. 

Where the court is required to determine 
the law on a given state of ul t imate facts, as 
certified, all of the necessary facts should be 
found by the trial cour t : Vreeland v. Ells
worth, 7i-347. 

M e r e a b s t r a c t q u e s t i o n s : Tne s tatute 
does not contemplate tha t mere al stiaci, ques
tions of law shall be certified, but only such 
as are decisive of the case: Ecket i v. "picket, 
59- 545. 

Certificate must intelligibly state the 
q u e s t i o n s w i t h o u t t h e r e c o r d ! The certifi
cate must point out tho questions upon wh tch 
it is desirable to have the opinion of the couit 
in such a way as to bo intelligible in and of 
themselves, without requiring the couit to ex
amine the wdiole case and de te imme what the 
questions a r e : Hawkeye Ins. Co. v. Lewis, 83-
514. 

The certificate must be sufficiently explicit 
and definite to explain itself wi thout refi :-
ence to the record or any part of i t : Meeker v. 
Chicago, M. & St. P. R. Co., 64-641; White v. 
Beatiy, 64-331; Bower v. Kavaiiaugh, 62-757. 

The questions coitified should cinbiace state
ments of the specific facts which are to bo 
taken into consideration by the cou i t ; it is not 
sufficient to refer generally to the facts as 
shown by the evidence: Brown v. Betrie, 56-
209. 

A certificate of the judge which fails to in
dicate the specific question or questions to be 
determined, but presents the whole case and 
every question involved therein, wi thout 
showing what they are, or wha t one or more 
of them it is deemed desirable to present for 
determination, is not sufficient: Dunn v. Zol-
ler, 61-227. 

The certificate must contain the abstract 
question of law which it is desired the su-
p ieme court shall determine. I t will not 
make an examination of the record in order 



( 

1 2 9 0 CODE OF CIVIL PRACTICE. [CODE, § 3173. 

to determine what ruling it is desired to re
v i ew: Buchanan Countu Bank v. Cedar 
Rapids, I. F. & JN. W. R. Co., 62-494; Long 
v. Chicago, M. & St. F. R. Co., 64-541. 

A question of law should be plainly set out 
in the certificate: McLenon v. Kansas City, 
St. J. & C. B. R. Co., 69-320. 

The certificate should point out the question 
to be determined and recite the facts upon 
which the question of law arises, so tha t it 
may be determined without resorting to the 
evidence in the case. It is not sufficient to 
refer the court to the record and ask it to de
termine whether there was error in particular 
ma t t e r s : Ibid. 

The certificate must set out and define the 
question which it is thought desirable to have 
determined, and the question set out should 
be so explicit as to render an examination of 
the record unnecessary: Bennett v. Barker, 
67-451. 

I t is not proper to certify a general question 
which cannot be full}' determined without a 
search of the entire record and a determina
tion of two or more questions: Wheaton v. 
Foster, 58-661. 

W h e r e the certificate stated that there was 
a question of law involved in certain instruc
tions which involved more than one question, 
and did not point out which one it was desired 
t o have determined, held, tha t it was not suf
ficient : Gregg v. White, 55-744. 

Several questions must be so stated that the 
supreme court can readily ascertain the point 
to be determined, and that it is a question of 
law. Questions of law and fact cannot be 
mingled together under the guise of a question 
of l a w : Centerville v. Drake, 58-564. 

The certificate in a particular case held suf
ficient : Nichols v. Wood, 66-225. 

E x a m i n a t i o n of t h e r e c o r d : The court 
will sometimes look at the record for the pur
pose of determining whether the question 
certified properly arises in the case, and will 
refuse to consider the question if it appears 
tha t it has not been properly raised: Swails 
v. Cissna, 61-693; McLenon v. Kansas City, 
St. J. & C. B. B. Co., 69-320. 

The court will not, upon a certificate, con
sider an instruction differing from tha t whicli 
appears by the record to have been given in 
the case: Cunningfiam v. Chicago, B. <& Q. 
R. Co., 67-514. 

The court cannot answer questions certified, 
but which are not presented in the record: 
Ibid.; Miller v. Buena Vista County, 68-
711. 

And the court will not consider a cer
tificate sufficiently specific which requires 
examination of the record to determine what 
the question certified is : Votaw v. Corwin, 
62-39. 

C e r t i f i c a t e s h e l d d e f e c t i v e : A certifi
cate of a question as to whether judgment 
could be rendered for a party " upon the 
agreed statement of facts filed in the case," 
held not sufficient: Dawley v. Houck, 53-733. 

Held, in a particular case, tha t the certifi
cate did not sufficiently point out the question 
of law upon which the opinion of the supreme 
court was desired: Fitch v. Flynn, 58-159. 

In cases which come before the supreme 
court only upon a question certified by the 

judge of the lower court, the supreme court 
has jurisdiction only to determine such ques
tions of l aw as may be certified. If the ques
tion certified is one of fact, it cannot be de
termined : Hanua v. Collins, 69-51. 

M u s t s e t o u t q u e s t i o n : A certificate 
which does not set out the question of law 
upon which it is desirable to have the opinion 
of the supreme court is not sufficient: Bra-
denberger v. Rigler, 68-300. 

A certificate is not sufficient which asks 
whether certain action was erroneous " in 
view of all the evidence in the ca se : " Gillooby 
v. Chicago, M. & St. B. R. Co., 61-53. 

Where the appellant's abstract failed to 
show that the judge's certificate stated that it 
was desirable to have the opinion of the 
supreme court on the question certified, held. 
that the supreme court did not acquire any 
jurisdiction by the appeal: Milliken v. Dough
erty, 59-294. 

S u f f i c i e n c y of e v i d e n c e : While the 
sufficiency of the evidence to support a ver
dict may, in a certain sense, be said to be a 
question of law, yet it is not such a question 
as can be certified: Hudson v. Chicago & N. 
W. R. Co., 59-581. 

Q u e s t i o n s i n v o l v e d : The certificate must 
state that the questions certified are involved 
in the case: Van Sickle v Downs, 72-624; Ball 
v. Van Riper, 74-146; Beach v. Donovan, 74-
543. 

Q u e s t i o n s m u s t Tae s u c h a s a r i s e a n d 
a r e a r g u e d : I t is not the province of the 
supreme court to decide questions certified 
but not argued, nor questions argued but not 
certified, nor questions certified and argued 
where it is shown that they do not arise in the 
case: Spiesberger v. Thomas, 59-606. 

Q u e s t i o n s n o t c e r t i f i e d : Only such ques
tions as are presented in the certificate will be 
considered: Thorpe v. Dickey, 51-676; Miller 
v. Haley, 66-260. 

The supreme court has no jurisdiction in 
such cases to determine any questions except 
those certified: Ardery v. Chicago, B. & Q. li. 
Co., 65-723; Vreeland v. Ellsworth, 71-347: 
Chilton v. Chicago, R. I. & P. R. Co., 72-689. 

Q u e s t i o n s p r e s u m e d t o h a v e a r i s e n ; 
Where the question is certified by the trial 
judge, it will be presumed tha t it arises in the 
case unless it is shown affirmatively other
wise: Noble v. Chase, 60-261. 

I t will be presumed that the facts are cor
rectly found, whether any finding appears of 
record or not, unless the contrary appears: 
Thorpe v. Dickey, 51-676. 

Questions certified will be presumed to have 
been involved in the case; but where it is 
claimed by the appellee that such questions 
did not arise in the case the supreme court will 
look into the record to determine that fact: 
Parker v. Michaels, 74-209. 

The court will not go back of the record to 
determine whether an assumption of facts 
therein is war ran ted : Miller v. Haley, 66-260. 

Or whether the case involves the question ot 
law stated in the certificate: Curran v. Excel
sior Coal Co., 63-94. 

P r e s u m p t i o n a s t o f a c t s ; r e m a n d i n g : 
The presumption being that the court found the 
fact upon which the question of law is based, 
and tha t such fact appeared of record, upon a 
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determination of the question of law the case 
may be remanded for final judgment, and the 
party will not be entitled to a further trial un
less on account of newly-discovered evidence: 
Andrews v. Bur dick, 64-692. 

Provis ions const i tut ional ; cases in 
e q u i t y : The statutory provision requiring a 
certificate in cases involving less than the 
amount named applies to chancery cases as 
well as actions at law, and as thus applied is 
not unconstitutional, as depriving a party in 
such cases of a right of appeal and trial de 
novo. It amounts simply to a restriction or 
regulation of appeals in such cases: Andrews 
v. Burdick, 62-714; Johns v. Pattee, 61-393; 
Teager v. Landsley, 69-725. 

Time of mak ing certificate: The certifi
cate of the judge must be made at the time of 
the trial, and before the adjournment of the 
term of court at which the judgment is ren
dered: Fallon v. District T'p, 51-206; Inde
pendence v. Pnrdy. 48-675; Rose v. Wheeler, 
49-52; Lomax v. Fletcher, 40-705; Rivers v. 
Cole, 38-677; Hershfield v. First Nat. Bank, 
39-699; Nicely v. Rogers, 39-441. 

The parties cannot by stipulation provide 
that the certificate may be made in vacation: 
Fallon v. District T'p, 51-206. 

The certificate must be given at the time of 
the trial, unless delayed upon order or for 
cause: Angus v. Shannon, 60-311. 

Where the date of certificate shows that it 
was given after the term at which the case 
was tried it cannot be considered: Sayles v. 
Smith, 71-241. 

The certificate must be signed by the trial 
judge at the term at which tho case is tried. 
A signature afterwards made nunc pro tunc 
will not give the supreme court jurisdiction, 
even though the failure to sign the certificate 
at the term was an oversight on the part of 
the judge: Hinesley v. Mahaska County, 69-
511. 

The certificate cannot be properly made 
until the case is finally disposed of, as by the 
ruling on a motion vacating a judgment and 
granting a new trial: Hickok v. Buell, 51-655. 

The making and filing of a certificate dur
ing the same term, but subsequent to the ren
dition of judgment, is not sufficient; it must 
be made by the time the final judgment is 
rendered: Foyev. Walker, 62-251. 

W here the certificate was filed after judg
ment, but it did not appear when it was 
signed, held, that the appeal would be dis
missed : Hakes v. Dott, 54-17. 

Where the certificate was entitled of a 
proper term, but did not show when it was 
made, nor that it was made at the time of the 
trial, or even during the term of the trial, 

4403 . Appeal by OO-parties. 3174. A part of several co-parties may-
appeal; but in such case they must serve notice of the appeal upon all the other 
co-parties, and file the proof thereof with the clerk of the supreme court. [E., 
§3517; C, '51 , §1979.] 

held, that it was not sufficient: Babcock v. 
Chickasaw County, 60-752. 

Where it appears that the certificate was 
signed at the proper time it will be presumed 
that it was also filed in proper time: Long v, 
Chicago, M. & St. P. R. Co., 64-541. 

N o t a m a t t e r of r i g h t : The purpose of 
the law in requiring a certificate in such cases 
was to prevent appeals in such cases in which 
the amount is trifling, unless there is an im
portant question of law involved which should 
be decided in order that the decision may 
serve as a precedent, and the trial judge should 
not give a certificate unless he deems such 
question to be involved: Meeker v. Chicago, 
M.&St.P. R. Co., 64-641. 

Cannot be s t ipu la ted for: The parties 
cannot stipulate that the judge shall give a 
certificate in such cases. It is not a right of 
the unsuccessful party to have the certificate, 
and it can only properly be made where the 
judge believes it to be desirable for the proper 
administration of justice that some specified 
question in the case should be settled by the 
court of last resort: Fallon v. District T'p, 51-
206. 

Appellant cannot question the correctness of 
a certificate given by the trial judge, stating 
the questions on which the opinion of the su
preme court is desired. The court is not bound 
to give any certificate at all, and if the appel
lant does not get the questions certified which 
were tried he is not bound to appeal: Hager 
v. Adams, 70-746. 

The certificate is ju r i sd ic t iona l : The 
sufficiency of the certificate is a jurisdictional 
matter, and if it is not sufficient the court will 
take notice of it, although the objection is not 
made: White v. Beatty, 64-331. 

Jurisdiction is conferred by the certificate 
and not by the pleadings or the evidence: 
Beach v. Donovan, 74-543. 

IV. INTEREST IN REAL ESTATE. 

Eight of public h i g h w a y : Where the 
case involves the right ot the public to occupy 
and use real estate as a highway, an interest 
in real estate is involved within the meaning 
of this section: McBurney v. Graves, 66-314. 

Es t ab l i shmen t of l ien: The fact that it is 
sought to establish a lien, special or general, 
upon real estate, does not make the case one 
involving an interest in real property, author
izing an appeal without regard to the amount 
in controversy: Colyar v. Pettit, 63-97; Johns 
v. Pattee, 61-393. 

Therefore, held, that an action to foreclose 
a mechanic's lien was not within the excep
tion: Andrews v. Burdick, 62-714. 

Co-part ies: It is essential in an appeal 
from tfie decree in a partition proceeding taken 
by one defendant that notice of appeal be 
served upon his co-defendant, otherwise the 
supreme court cannot review a ruling which 
would necessarily affect the interest of such 
co-defendant, and the appeal will be dismissed: 
Hunt v. tlawley, 70-183, 

Failure to serve notice upon co-parties is 
not jurisdictional, but the court can consider 
such questions in the case as affect only the 
rights and interests of the appellant and the 
adverse party: Moore v. Held, 73-538. 

Where the supersedeas bond recited ex
pressly that one of two defendants alone had 
appealed, and such defendant's name alone 
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appeared in the heading of the notice of ap
peal, held, that he onty could be considered as 
having appealed, although the body of the 
notice spoke of the appeal being by defendants: 
Webster v. Cedar Rapids & St. P. R. Co., 27-
315. 

One defendant cannot upon appeal complain 
of any error which results in injury only to 
his co-defendant: Eyre v. Cook, 9-185. 

M u s t b e p a r t y t o t h e r e c o r d : One who 
has not had himself made a party to the record 
cannot appeal from the judgment , although 
having an interest therein: Borgalthous v. 
Farmers', etc., Ins. Co., 36-250; Ferguson v. 
Board of Supervisors, 44-701. 

If a person having an interest in the result 
desires to questiou the action of the court, he 
should apply to be made a party. Until he is 
thus made a party he is in no way liable for 
costs, and therefore cannot be allowed to in
terfere with the rights of the original parties 
in the suit by appeal: State ex rel. v. Jones, 
11-11. 

If such a person should apply to be made a 
par ty and his application be refused, such 
refusal might be investigated upon appeal: 
Phillips v. Shelton, 6-545. 

Where the complainant simply asks to re
deem, a senior incumbrancer may appeal from 
an improper order in permit t ing the redemp
tion, so that he does not get the full amount 
due on his mortgage, al though he did not an
swer the bill: White v. Hampton, 13-259. 

The parties for whose benefit suit is brought 
or defended, under g 3754, are not parties in 
such sense as to have the right of appeal: 
Fleming v. Mershon, 36-413. 

In an action against the unknown owners 
of certain land, held, tha t there could be no 
appeal on behalf of the land, or the owners 
thereof, unless some one appeared in the ac-* 
tion and made himself a par ty as the owner: 
Fuller v. Unknown Owner, etc., 9-430. 

Persons for whom plaintiff sues, but not 
named in the petition as plaintiffs, cannot ap
peal. And plaintiff in such a case has no 
ground to complain if the court strikes from 
the petition such parts thereof as have refer
ence to such plaintiffs not named : Yarish v. 
Cedar Rapids, I. F. & N. W. R. Co., 72-556. 

A d e c e a s e d p a r t y cannot appeal nor can 
the r ight of bis estate be adjudicated if an 
appeal in form is t aken : Tracy v. Roberts, 59-
624. 

4404. P a r t i e s n o t j o i n i n g . 3175. If the other co-parties refuse to join, 
they cannot, nor can any of them, take an appeal afterwards; nor shall they 
derive any benefit from the appeal, unless from the necessity of the case. [E., 
§ 3518; C , ' 5 1 , § 1980.] 

A party who has not appealed cannot insist Part ies who do not join in the appeal cannot 
upon other or different relief from that present questions affecting their claims or in-
awarded him in the court below: Alexander teres! not involved in the questions arising 
v. Buffington, 66-360; Devoe v. Hall, 60-749. upon the appeal as taken by appellant. They 

A par ty not appealing can have no relief: can have no modification of the decree: Bid-
Huff v. Olmstead, 67-598; Lamb v. Council ler v. Barkley, 67-491. 
Bluffs Ins. Co., 70-238. 

4405. "When d e e m e d t o j o i n . 3176. Unless they appear and decline to 
join, the_y shall be deemed to have joined and shall be liable for their due pro
portion of costs. [E., § 3519; C , '51, § 1981.] 

If such co-defendant does join in the appeal, 
appellant may thereupon urge any objection 
as to the judgment against his co-defendant 
which ult imately affects his own liability: 
Engleken v. Webber, 44-558. 

If co-parties, upon being served, elect to 
join in the appeal, they are entitled to all the 
benefits thereof, and may bo allowed to file 
an assignment of errors, and be heard : Bar
low v. Scott's Adm'rs, 12-63. 

4 4 0 6 . P a r t of j u d g m e n t o r o r d e r . 3177. An appeal from part of an 
order, or from one of the judgments of a final adjudication, or from part of a 
judgment, shall not disturb or delay the rights of any party to any judgment, 
or part of a judgment, or order not appealed from, but the same shall proceed 
as if no such appeal had been made. [E., § 3510.] 

NOTICE AND FILING TRANSCRIPTS. 

4 4 0 7 . H o w t a k e n ; not ice . 3178. An appeal is taken by the service of a 
notice in writing on the adverse party, his agent, or any attorney who ap
peared for him in the case in the court below, and also upon the clerk of the 
court wherein the proceedings were had, stating the appeal from the same, or 
from some specific part thereof, defining such part. [E., § 3509; C , '51, 
§ 1971.] 

E r r o r i n n o t i c e : The fact that the notice shown by the transcript will not defeat the 
of appeal designates the judgment as having appeal, it not being claimed but that the ap 
been rendered at a different day from that peal is from the judgment intended to be r t 



^ 

CODE, §3178.] APPELLATE PROCEEDINGS IN SUPREME COURT. 1 2 9 3 

ferred to in the notice or that it is not taken 
in t ime: Kennedy v. Rosier, 71-671. 

S e r v i c e of n o t i c e : To give the supreme 
court jurisdiction, the service of notice upon 
appeal is as essential, where there is no volun
tary appearance, as is the service of original 
notice in suits commenced in the lower cour t : 
McClellan v. McClellan, 2-312; Lewis v. Miller, 
4 G. Gr. 95. 

Service of notice of appeal upon the ad
verse party and upon the clerk is necessary to 
give the supreme court jurisdiction of the 
cause, and the fact of such service should be 
stated in the abstract : Bhillips v. Foilett, 
69-39. 

Appellant can have no relief on appeal as 
against a judgment in favor of a par ty not 
served with notice: Hunt v. Clark, 46-291. 

Where the notice of appeal was directed to 
J. M. W. instead of to John M. W. , and ac
ceptance of service was made by the at torney 
of the proper person, held, tha t the defect was 
immater ia l : Horst v. Wagner, 43-373. 

The s ta tute makes no provision for service 
by leaving a copy with a member of the 
party's family, as is authorized in case of 
service of an original notice, and such a serv
ice will not be valid: Draper v. Taylor, 47-407. 

Service of notice of appeal upon the wife of 
attorney for appellee is not sufficient. Such 
notice of appeal can be served only in the 
manner prescribed by s ta tu te : Webster v. 
Carson, 69-243. 

Service of notice of appeal may be made by 
taking a written acknowledgment of service 
by the person upon whom it is served : Sanxey 
v. Iowa City Glass Co., 68-542. 

Service of notice of appeal on the deputy 
clerk, shown by an acceptance of service 
signed by him with the name of the clerk by 
himself as deputy, is sufficient notice of ap
peal: Ibid. 

Service of notice cannot be made by a par ty 
to the action: Draper v. Taylor, 47-407; 
Marion County v. Staufield, 8-406. 

Previous to the enactment of the provisions 
of § 4444, there was no method authorized for 
service of notice of appeal by publication: 
McClellan v. McClellan, 2-312. 

F i l i n g -with c l e r k : I t is not necessary 
that the notice be filed in the office of the 
clerk within the time allowed for perfecting 
the appeal: Baldwin v. Tuttle, 23-66. 

But, upon service of the notice, it should be 
filed or deposited with the clerk, and it there
upon becomes one of the original papers in 
the case and a part of the record. It is such 
a portion of the record as that it may be cor
rected by proper proceedings in the court in 
which it is filed, for instance, for the purpose 
of making it show the correct date of servicj 
upon the clerk: Brier v. Chicago, B. & P. 
R Co., 66-602. 

New notice after delay in procuring 
a p p e a l : Where four years had intervened be
tween the taking of the appeal and the filing 
of the transcript, held, tha t the case would 
not be heard on motion of the appellant with
out additional notice to appellee, who had 
made no appearance: Byington v. Robinson, 
16-591. 

M u s t a p p e a r : Service of notice of appeal 
is essential to give the court jurisdiction of 

the case, nnd that fact must be shown bv the 
record: M rhet v. Michel, 74-577. 

The fact oi the taking of the appeal mus t 
be shown m the abstiact or the appeal will 
not be considered: Names v. Names, 74-
213. 

S u b s t i t u t e d d e f e n d a n t : Where plaintiff 
appealed fro n an order subst i tut ing a third, 
par ty in place of the sheriff against whom the 
action was brought, held, tha t the appeal 
might be prosecuted by plaintiff upon the 
sheriff without notice being served upon the 
substituted party, the substitution having 
been made on the joint application oi the 
sheriff and such third pa r ty : Sunberg v. Bab-
cock. 61-601. 

N o t i c e u p o n s u p e r v i s o r s : The county 
auditor is not the agent of the board of super
visors in such sense tha t service of notice of 
appeal can be made upon him in an notion 
against the members of such board: Polk r. 
Foster, 71-26. 

A notice of appeal from a judgment 
brings up all the objections properly saved on 
the trial of tho cau=e, including the motion for 
a new t r ia l : Gulliher v. Chicago, R. I. & P. 
R. Co , 59-416. 

A p p e a r a n c e in the supreme court is a 
waiver ot any irregulari ty in taking the ap
peal: Romaine v. Commissioners, Mor., 357. 
But if the lower court had no jurisdiction it 
will not be conferred by an appeal : Burling
ton University v. Stewart's Ex'rs, 12-442. 

Such appearance is a waiver of notice: Mor
row v. Carpenter. 1 G. Gr , 469. 

Where there is no judgment rendered in the 
court below fiom which an appeal may be 
taken, consent of parties will not give the su
preme court jurisdiction: Long v. Long, Mor., 
381; Butter v. State, 1-99; Kimble v. Riggin, 
2 G . Gr. ,245. 

Appearance in the supreme court by filing 
additional abstract, etc., will not waive objec
tion on account of want of notice, if such ap
pearance is made prior to the expiration of 
the t ime during which notice might be served : 
Brier v. Chicago, B. & P. R. Co., 66-602, 

Unless the abstract shows the taking of an 
appeal it does not show that the supreme court 
has acquired jurisdiction of the case, and the 
appeal will be dismissed, even though the ap
pellee appears and does not urge the objection: 
Plummer v. People's Nat. Bank, 73-752. 

Ef fec t of a p p e a l : An appeal from a final 
decree in a chancery case deprives the trial 
court of all further jurisdiction in the case 
unt i l it is remanded. I t cannot make an order 
retaxing the costs, or amending the record: 
Levi v. Karrick, 15-444; McGlaughlin v. 
O'Rourke, 12-459. 

And this rule applies also in actions at law, 
when the entire cause is brought to and pend
ing in the supreme court on appeal : Turner v. 
First Nat. Bank, 30-191; Carmichael v. Van-
debur. 51-225. 

C o r r e c t i o n of r e c o r d : The appeal does 
not so divest the jurisdiction of the lower 
court but tha t it may order a lost record sub
stituted, or correct its record by supplying 
omissions, and do whatever else is proper to be 
done to enable the supreme court to review 
its alleged errors : Steiner v. Steiner, 49-70; 
Becker v. Becker, 50-139; State v, Dillard, 
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52-749; Mahaffy v. Mahaffy, 63-55; Maxon 
v. Chicago, M. & St. P. R. Co., 67-226; Buck-
waiter v. Craig, 24-215. 

The court below may settle and sign a bill 
of exceptions after appeal is taken, if done 
within the time allowed for that purpose: 
Tiffany v. Henderson, 57-490. 

The lower court retains jurisdiction after 

the taking of the appeal to perfect the record 
by giving the certificate as to the evidence in
troduced in an equitable case: Goff v. Hawkeye 
Pump, etc., Co., 62-691. 

After the taking of appeal, a motion to 
amend the record cannot be entertained by the 
lower court without notice to the opposite 
pa r ty : Eno v. Hunt, 8-436. 

4 4 0 8 . W h e n p e r f e c t e d ; t r a n s c r i p t . 3179; 22 G. A., ch. 35. An ap
peal shall not be perfected until the notice thereof has been served upon both 
the party and the clerk, and the clerk paid or secured his fees for a transcript; 
whereupon the clerk shall forthwith transmit by mail, express, or messenger, 
not a partyT nor the attorney of a party, a transcript of the record in the cause, 
or so much thereof as the appellant in writing in the notice has directed, to 
which shall be appended copies of the notices of appeal, and of the supersedeas 
bond if any. But no transcript of the record need be forwarded to the su
preme court until a denial of appellant's abstract of the record has been served 
and if no denial shall be made no transcript of the record shall be required. 
If such denial shall be entered without good and sufficient cause therefor the 
costs for such transcript of the record shall be taxed to the partv making the 
denial. [E., § 3511; C , '51, §§ 1975-6.] 

A p p e a l p e r f e c t e d : Where the abstract nished, if insisted upon by appellee, time will 
states that plaintiff appealed it will be assumed, 
in the absence of any showing to the contrary, 
tha t eveiything was done which was neces-
sarj- in order to take an appeal: Day v. Hawk-
eye Ins. Co., 72-597. 

The appeal is not taken and perfected unti l 
the proper notice is served on the clerk of the 
cour t : Fitzgerald v. Kelso, 71-731; State v. 
Rogers, 71-753. 

The appeal is perfected when service of no
tice is made, etc., as here contemplated, al
t hough the notice to co-parties provided for in 
§ 4403 is not given: Moor e v. Held, 73-538. 

F e e for t r a n s c r i p t : The appeal is not per
fected unti l the fees for transcript are paid or 
secured, and giving a supiersedeas bond cannot 
be regarded as " s e c u r i n g " such fees; and 
held, tha t after service of notice of appeal and 
filing of supersedeas bond, but before paying 
or securing costs of transcript, appellant had 
the r ight to abandon his appeal, and that the 
tr ial court had authority to entertain applica
tion by such party for a new trial, and grant 
i t : Loomis v. McKenzie, 57-77. 

The time within which the appeal is to be 
perfected by paying or securing the fees for 
t ranscript is not fixed. Filing an abstract and 
having the cause docketed is evidence of good 
faith, and the cause will not bo dismissed for 

be given to do so, unless appellant or his coun
sel have had notice tha t one would be required, 
and through negligence have failed to furnish 
i t : Fairburn v. Goldsmith, 56-347. 

F a i l u r e t o file t r a n s c r i p t : The objection 
tha t appellant has not filed a transcript must 
be raised by motion and not after submission 
upon the a rgument : Simplot v. Dubuque, 49-
630. 

Appeal dismissed or judgment affirmed for 
failure to file transcript, see g 4410. 

When abstract is to be deemed denied so 
tha t a transcript is necessary, see notes to 
§ 4424. 

T r a n s c r i p t m a y b e u n n e c e s s a r y ; r e 
p o r t e r ' s n o t e s : Where the abstract ot appel
lant is satisfactory to the opposite party, there 
is no necessity for the clerk's transcript, nor 
f or the transcript of the reporter's notes which 
have been properly filed in the original form 
in the court below. The appellant may make 
out his abstract from whatever source he sees 
fit: Hampton v. Moorhead, 62-91. 

If the abstract is not controverted by appel
lee, the court will not look into the tran
script of the original evidence, nor will it 
refuse to try the case simply because such 
transcript is not filed: Austin v. Bremer 
County, 44-155. 

w a n t of transcript. While one must be fur-

4 4 0 9 . W h e n t r i e d . 3180. The notice of appeal must be served at least 
thirty daj^s, and the cause filed and docketed at least fifteen days before the 
first day of the next term of the supreme court, or the same shall not then be 
tried unless by consent of parties. If the appeal is taken less than thirty days 
before the term, it must be so filed and docketed before the next succeeding 
term. [E.. § 3513; C , '51, § 1978.] 

4410. Failure to file transcript and docket. 3181. If the appellant 
fads to file a transcript and have the cause docketed as provided in the pre
ceding section, or fails to file at the time the transcript should be filed, the 
certificate of the clerk of the inferior court, stating when he was served with 
notice, and that he has not had sufficient time to prepare the transcript, the 
appellee may file a certified copy of the judgment or order appealed from, 
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and of the notice served on such clerk, and, on motion, have the appeal dis 
missed or the judgment or order appealed from affirmed. [E., § 3514.] 

In the absence of the certificate of the clerk 
below, excusing the failure to file a transcript 
on the ground tha t he has not had sufficient 
t ime to prepare it, the appellee may, by filing 
a certified transcript of the judgment , have 
the judgment affirmed on motion. This sec
tion is not merely directory, but mus t be com
plied with to entitle a party to be heard in the 
supreme court, unless waived by agreement or 
act of the appellee: Turner v. Hine, 37-500. 

Appellee can only have the appeal dismissed 
or the judgment affirmed when notice of ap
peal has been served the proper length of t ime 
before the t e r m ; but a showing that the clerk 
was served in t ime will be sufficient to author
ize an affirmance on motion for failure to file 
the transcript , wi thout a showing t h a t t he 
par ty also was served: Pratt v. Western Stage 
Co., 26-241. 

By § 4412 the appeal is not to be dis
missed or the judgment affirmed on account 
of failure to docket or file transcript, if it ap
pears tha t the appeal was taken in good faith 
and not for delay, and an affirmance, where 
bad faith does not appear, will be set as ide: 
Engleken v. Schultz, 40-703. 

If appellee, upon being served wi th the ab
stract, or within a reasonable t ime thereafter, 
does not indicate to appellant that he desires a 
transcript, bu t insists thereon at the term at 

4411 . Piling by appellee. 3182. 
the appellant does not file the same when the same should be filed as herein 
provided, the appellee may file the same, and may, on motion, have the ap
peal dismissed or the judgment affirmed, as the court, from the circumstances 
of the case, shall determine. bE-> § 3515.] 

The provision of the rules of the court for appellee, to be entitled to an affirmance, mus t 

wh ich the cause is to be submitted by filing a 
motion to dismiss or affirm, t ime will be given 
to procure a transcript , and if necessary a con
t inuance for tha t purpose will be g ran ted : 
White v. Savery, 49-197. 

WThere the parties stipulate tha t a t ranscript 
shall be dispensed with, unless the court re
quires one to be filed and provide that reason
able t ime shall be granted for tha t purpose, 
the court will g ran t such t ime : Artz v. Cul-
bertson, 71-366. 

The court will not dismiss the appeal on mo
tion for failure to file a transcript , but order 
the transcript to be filed and continue the case 
unt i l it can be done : Manson v. Ware, 63-345; 
Aldrich v. Price, 57-151. 

Failure to file a t ranscript can only be t a k e n 
advantage of by motion to dismiss the appeal 
or affirm the judgment , and cannot be urged 
on final hear ing: Holmes v. Hull, 48-177. 

A judgment of affirmance may be set aside 
upon a proper showing such as to authorize 
such act ion: Scarf v. Patterson, 37-503. 

If the motion to dismiss the appeal is over
ruled by the court pro forma, in order t h a t it 
may be left for determination on the final 
submission, such action will not prevent its 
full consideration on the final determinat ion 
of the cause: Green v. Ronen, 62-89. 

If the transcript has been sent up, but 

file a certified copy of the judgment as a basis 
ot the court 's action, which is not required 
where the failure is merely to file the printed 
abs t rac t : Hunger v. Patterson, 37-501. 

affirmance on motion for failure of the appel 
lant to file a printed abstract does not super
sede the provision of this section authorizing 
an affirmance on motion for failure to file the 
transcript with the clerk, but in the latter case 

4412 . Failure in good faith. 15 G-. A., ch. 56, § 1. No appeal to the 
supreme court of the state shall be dismissed or judgment of court below af
firmed because the said cause was not docketed or transcript filed in supreme 
court, if it be made to appear that an appeal was taken in good faith and not 
for delay, or if, from the conduct of appellee or his counsel, appellant was 
induced to believe no motion to dismiss or affirm would be made. 

Section applied: Engleken v. Schultz, 40-703. And see notes to §g 4408 and 4410. 

4413. Failure to assign errors. 3183. If, the transcript being tiled, 
errors are not assigned and filed with the clerk of the supreme court, and a 
copy of the same served on the appellee or his attorney ten days before the 
first day of the trial term, the appellee may have the appeal dismissed or the 
judgment or order affirmed, unless good cause for the failure be shown bv 
affidavit. [E., § 3516.] 

If the assignment of errors is filed a t the 
t ime required, it cannot be stricken from the 
files, although not served or filed unti l appel
lee's argument is filed: Conner v. Bona, 63-
295. 

Appeal will be dismissed if assignment of 
errors is not served in time. It seems that , if 
properly served on the appellee, he could not 
complain of the mere non-filing of the same 

wi th the clerk: Independent Dist. v. Inde
pendent Dist., 48-206. 

An assignment of errors presented by ap
pellant in connection wi th his reply to appel
lee's a rgument will not be considered: Bet?< 
v. Glenwood, 52-124. 

Wliere the assignment of errors is not tiled 
until a l ter the term to which the appeal is 
taken, nor unti l after appellee's a rgument w 
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filed, questions raised by the assignment can
not be considered: Wise v. Usry, 72-74. 

An assignment of errors not filed within ten 
days before the first day of the term, and not 
unti l appellant's a rgument is filed, cannot be 
considered: Russell v. Johnston, 67-279. 

Whether appellant may, upon proper show
ing, file an assignment of errors after the time 
fixed by statute, quaere: Walker v. Russell, 73-
340. 

This section has reference to the original as
signment of errors, and not to any amended 
or additional assignment tha t may be filed. 
An amended assignment may be filed on leave 
to do so; but costs in the case up to the t ime 
of filing the amended assignment may be 
taxed to the appellant: Stanley v. Barringer, 
74-34. 

Objection for want of assignment must be 
made prior to the final trial and submission or 
it will be deemed waived, although the court 
may , notwithstanding such waiver, require an 
assignment: Andrews v. Burdick, 62-714. 

M a t t e r s o u t s i d e t h e r e c o r d c a n n o t b e 
c o n s i d e r e d : The record of the proceedings 
in tho lower court is the only basis for action 
in the supreme court. Extrinsic evidence can
not be considered: Bell v. Pierson, Mor., 21. 

The supreme court has no original jurisdic
tion and cannot review or correct judgments 
of the lower court upon motion and affidavits 
outside of the lower court, showing fraud in 
the procurement of the j udgmen t : Powell v. 
Spaulding, 3 G. Gr., 417. 

Even in an equity case the supreme court 
cannot hear depositions taken after the tr ial 
of the case in the court below and never sub
mit ted to such court : Perkins v. Festerment, 
3 G. Gr., 207. 

An amended re turn of service of notice can
not be filed originally in the supreme cour t : 
Ptlliej/v. Gleason, 1-85. 

The record in the supreme court cannot be 
changed or explained by affidavits presented 
lor that purpose, nor by the certificate of the 
clerk of the court below, except so far as such 
certificate is as to the matters appearing of 
record in his cour t : Musgrave v. Brady. Mor., 
456. 

A paper purporting to boa bill of exceptions, 
but not certified as part of the record, cannot 
be considered: Conrad v. Baldwin, 3-207. 

W h a t d e e m e d p a r t s of r e c o r d : An 
agreement of attorneys with reference to the 
extension of the t ime for filing a bill of excep-

Appellant may, after objection is made to 
his assignment of errors as not being suffi
ciently specific, amend such assignment by 
leave of cour t : Loughran v. Des Moines, 72-
3S2. 

An amended assignment, filed more than 
ten days before the term at which the cause is 
submitted, and duly served, will be consid
ered: Kendig v. Overhulser, 58-195. 

An amended assignment of errors which is 
not in t ime for the term to which the case was 
appealed, but was in t ime for a subsequent 
term to which the case was continued, and at 
which it was tried, held to be filed in suffi
cient t ime : Brown v. Rose, 55-734. 

Assignment made at end of appellant's ar
gument, and not objected to by appellee unti l 
after the filing of his a rgument and within 
two days of the submission of the case, held 
sufficient: University of Des Moines v. Liv
ingston, 57-307. 

Fur ther as to assignment of errors, see 
§ 4487 and notes. 

tions, when reduced to writing and filed, be
comes a part of the record without being 
embodied in a bill of exceptions: State ex rel. 
v. Chamberlin, 74-266. 

And see g 4042 and notes. 
C e r t i f i c a t e of c l e r k : A certificate of the 

clerk as to wha t evidence was presented in an 
action tried by ordinary proceedings will not 
be regarded; such evidence must be made 
matter of record by being embodied in the bill 
of exceptions signed by the j u d g e : Jordan v. 
Quick, 11-9: Garber v. Morrison, 5-476. 

A paper cannot be made a par t of the record 
by mere certificate of the clerk: State ex rel. 
v. Jones, 11-11: Harmon v. Chandler, 3-150. 

The bill of exceptions filed in the trial court, 
a transcript of which is sent to the supreme 
court, cannot be contradicted by the certifi
cate of the clerk of the trial court. So held 
where the bill of exceptions showed a note 
sued on to be non-negotiable, while the note 
filed by plaintiff's at torney after the trial of 
the cause, and certified by the clerk by copy 
to the supreme court, showed tha t it was ne
gotiable: Daniels v. Gower, 54-319. 

The supreme court cannot notice mat ters 
certified by the clerk of the lower court which 
do not appear of record in such cour t : Keller 
v. Killion, 9-329. 

I t is not the du ty of the clerk to certify or 
set out the evidence offered, and the supreme 
court cannot act upon his s tatements as to wha t 

4 4 1 4 . W h a t s h a l l b e s e n t u p . 3184. In an action by ordinary pro
ceedings, and in an action by equitable proceedings, tried in whole or in part 
on oral testimony, all proper entries made by the clerk, and all papers per
taining to the cause and filed therein, except subpoenas, depositions, and other 
papers which are used as mere evidence, arc to be deemed part of the record, 
lint in an action by equitable proceedings, tried upon written testimony, the 
depositions and all papers which were used as evidence are to be certified up 
to the supreme court, and shall be so certified, not by transcript but in the 
original form. But a transcript of a motion, affidavit, or other paper, when 
it relates to a collateral matter, shall not be certified unless by direction of 
the appellant. If so certified when not material to the determination of the 
appeal, the court may direct the person blamable therefor to pay the costs 
thereof. [K-, § a51-2; ' 0., '51, § 1977.] 
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the evidence was. I t must be embodied in a 
bill of exceptions properly certified by the 
j u d g e : Potter v. Wooster, 10-334. 

The certificate of the clerk that certain in
structions were given and were objected to by 
appellant, held not sufficient to raise the ques
tion as to their insufficiency: Knight v. Kelley, 
10-104. 

The certificate of the clerk as to wha t ap
pears of record in his court will not prevail 
against the recital of the record itself as t rans
mit ted by h im: Holmes v. Budd, 11-186. 

The affidavit of the clerk is not admissible 
to contradict his certificate to the transcript 
showing it to be full, complete and perfect: 
Corliss v. Conable, 74-58. 

C e r t i f i c a t e of j u d g e is not competent to 
contradict the recitals m a bill of exceptions: 
Pearson v. Maxfield, 47-135; Declric v. Hop-
son, 62-562; Conner v. Long, 63-295. 

A m o t i o n t o s t r i k e e v i d e n c e f r o m t h e 
a b s t r a c t because not preserved by a bill of 
exceptions properly raises the question whether 
there was a bill of exceptions or no t : Morris 
v. Steele, 62-228. 

On such a motion the record must speak for 
itself and can neither be attacked nor sup
ported by affidavits: Ibid.; Moriarty v. Cen
tral Iowa R. Co., 64-696. 

Where it appears that a bill of exceptions is 
embodied in tfie abstract without having been 
properly made a part of the record in the lower 
court it may be stricken out on motion: Wads-
worth v. First Nat. Bank, 73-425. 

The fact that the evidence is not so certified 
as to be properly a part of the record may be 
raised by motion to strike it from the record, 
but will not be a ground for affirming the 
judgment , as the record, without the evidence, 
may show error entitling appellant to reversal : 
Bracket v. Belknap, 40-704. 

The supreme court will determine upon 
final hearing whether the record is such tha t 
the case can be considered upon its merits, 
especially where appellee insists in his argu
ment tha t it cannot : Alexander v. McGrew, 
57-287. 

D e f e c t s i n r e c o r d : A n objection tha t the 
record on appeal does not properly embody the 
evidence cannot be supported by affidavit. If 
the objection does not appear on the face of 
the record, it may be amended upon sugges
tion of diminution, or if the record in the 
court below requires change to make it corre
spond with the facts, proper steps should be 
taken to amend it the re : Hughes v. Stanley, 
45-622. 

That the entire record is not before the su
preme court is not sufficient either to war ran t 
the dismissal of the appeal or to strike from 
the files wha t is there. The extent to which a 
loss of a portion of the record will prejudice 
the parties will be considered on the final de
terminat ion of the cause: Mayo v. Temple, 
li> 585. 

if it should appear in a law case tha t the 
evidence is not all before the supreme court, 
it would not dismiss the appeal if there were 
questions which might be determined without 
all the evidence being before i t : Balm v. 
Nunn, 63-641. 

If the record is in such condition tha t the 
supreme court cannot determine from the 

pleadings what the issues are, it may r emand 
the cause in order tha t the parties may have 
an opportunity to replead: Lyonv- Tevis, 8-79. 

Evidence must be of record below: A 
bill of exceptions cannot be considered in t he 
supreme court unless it is embodied in t he 
record certified from the court below: Plainer 
v. Mofford, 1 G. Gr., 476. 

But if no question is made the court pre
sumes the evidence presented in filing the ab
stract was properly preserved. If t ha t fact is 
called in question by a denial, the court will 
go to the t ranscript to determine i t : Wilson v. 
First Presbyterian Church, 60-112. 

Even if it appears tha t the t ranscr ipt con
tains a paper not properly identified by the bill 
of exceptions, this fact will not war ran t t h e 
str iking the whole bill of exceptions from the 
record: Hardy v. Moore, 62-65. 

W h e r e no steps are taken to strike from t h e 
files a portion of the record claimed to have 
been erroneously certified, it cannot bo disre
garded on final hea r ing : Edie v. Applegate, 
14-273. 

As to how writings, etc. . must be identified 
in the bill of exceptions, see § 4041 and notes. 

Al though the record purports to contain all 
the evidence heard before a referee, yet if it 
does not appear tha t the evidence was pre
served by a bill of exceptions, or a certificate 
of the referee, or otherwise identified, t he 
court cannot consider tha t it has the evidence 
before i t : Donovan v. Hayes, 62-36. 

Where it is made to appear tha t the bill of 
exceptions was not presented to the a t to rney 
of the opposite par ty , as required by rule of 
the lower court , such bill of exceptions should 
be stricken out on motion in the supreme 
cour t : Christenson v. Central Iowa R. Co., 
63-703. 

To secure a review of a law action it is not 
essential tha t the evidence and instructions 
should be certified by the judge. I t is suffi
cient tha t the evidence is properly made par t 
of the record by bill of exceptions, and the in
structions are identified by the bill of excep
tions or in other proper manne r : Wilson v. 
First Presbyterian Church,, 60-112. 

Part ies may, by stipulation, agree as to 
wha t the evidence was on which the case was 
tried in the court below, for the purpose of 
having a tr ial on appeal upon errors aseLined, 
a l though the case is equitable: Hutchinson v. 
Wells, 67-430. 

I n s u f f i c i e n t r e c o r d : Where the evidence 
and instructions referred to in the bill of ex
ceptions, and by it made part of the record, 
are not actually included in the transcript , for 
the reason tha t they are not found on file by 
t he clerk, the supreme court cannot pass upon 
errors in rulings upon the evidence or instruc
tions to the j u r y , it not appearing tha t the 
abstract corrects such defect: Bouncy v. 
Cocke, 61-303. 

T r a n s c r i p t o f t h e r e c o r d : Whi le a bill of 
exceptions in an action by ordinary proceed
ings should be brought to the supreme court 
by copy, and not in its original form, yet an 
error in this respect only works a continuance 
to obtain a correct t ranscr ip t : Fernoiv v. Du
buque & S. W. R. Co., 22-528. 

A bill of exceptions t ransmit ted to the su
preme court wi th the record, but not embraced 

V O L . I I —82 
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In it, nor certified to by the clerk as being a 
part of the record, cannot be considered: Slate 
v. Lets, 11-416. 

I t will not be a ground for striking the tran
script from the files tha t it appears that it was 
delivered to the at torney of the party, where 
it is not shown that it was not afterward for
warded in the manner directed: Dedria v. 
Ilopson, 62-562. 

As to bringing up an original paper for in
spection, see § 4439. 

I n e q u i t y e a s e s : On appeal in a case tried 
by ordinary proceedings, a transcript should 
be sent up, but if tried by equitable proceed
ings upon wri t ten testimony, the depositions 
and papers are to be sent up in their original 
fo rm: Baldwin v. Tuttle, 23-66. 

If the original evidence is not certified up in 
such cases, the same presumption obtains in 
favor of the correctness of the ruling below as 
in an action at law : State v. Orwig, 27-528. 

An objection tha t papers of record in the 
court below are certified to the supreme court 
by copy instead of in their original form 
should be raised in t ime to permit the other 
par ty to correct the error, if it be one, by fil
ing the original papers. Such an objection 
not made before the final submission of the 
case will not be regarded: McDonald v. Far-
rell, 60-335. 

C e r t i f i c a t e of c l e r k : I t is to be presumed 
t h a t the papers certified by the clerk as a part 
of the record in the case were properly filed 
in such case, although the fact of their authen
ticity and connection with the transaction 
does not appear from the papers themselves: 
Mays v. Deaver, 1-216. 

The certificate of the clerk to which he at
tach \-> loose and detached depositions in their 
original form, stating tha t the transcript con
tains the original depositions in the case, is not 
sufficient to enable the court to try the case 
anew : Wetherell v. Goodrich, 22-583. 

Evidence presented in the record in an 
equity case, triable de novo, which is in no 
w a y certified or identified as that upon which 
the trial was had in the court below, will be 
stricken out on mot ion: Bracket v. Belknap, 
41-592. 

In an equitable action tried on wri t ten evi
dence it is not necessary that such wri t ten 
evidence be embodied in and preserved by bill 
of exception, but the certificate of the clerk 
tha t it is all sent up is sufficient to enable the 
supreme court to act upon i t : Ticonic Bank v. 
Harvey, 16-141. 

A certificate of the cJerk that the transcript 
contains all the evidence " appearing on file " 

will not be sufficient: Davenport v. Ells, 22-
296 ; Grant v. Grant, 46-478. 

The certificate of the clerk that the record 
contains all the evidence offered in the court 
below, in a case tried wholly upon|depositions 
and papers on file, is sufficient to enable the 
supreme court to consider the case on appeal ; 
and the provisions of § 3949, as amended, re
quiring a certificate of the judge to be given 
at the trial term, has no application in such a 
case: Cross v. Burlington & S. W. R. Co., 
58-62. 

Where the clerk certified as follows: " T h e 
depositions accompanying this transcript, 
marked A, B, C, D and E, are all of the evidence 
in such case used on the trial thereof," and the 
depositions were found thus marke I, field, 
tha t they were sufficiently identified, in the 
absence of a suggestion or showing of substi
tut ion : Chambers v. Ingham, 25-222. 

R e p o r t e r ' s n o t e s : In order to make the 
evidence as taken down by the short-hand re
porter a part of the record, it must be tran
scribed by him, and filed in the court below: 
Gaylord v. Taft, 53-756; Lowe v. Lowe, 40-
220'. 

The reporter's translation of his notes does 
not become a part of the record unless certi
fied to by him as correct. A certificate of the 
judge, that the notes referred to in a bill of 
exceptions contain all the evidence, will not 
be sufficient: Richards v. Lounesbury, 65-587. 

The evidence in a case may be preserved by 
the short-hand report thereof duly certified, 
without being embodied in a bill of excep
tions : De Long v. Lee, 73-53. 

Where the judge certifies to a short-hand 
writer 's transcript of the evidence it is thereby 
sufficiently made part of the record, al though 
the reporter was not appointed by the court, 
but acted at the request of one of the part ies: 
Lutz v. Aylesworth, 66-629. 

If there is a certificate of the judge to the 
reporter 's notes, to the effect that they contain 
all the evidence introduced or offered in the 
case, it will be presumed tha t the statement is 
t rue, and tha t no evidence was afterwards in
troduced, al though the judgment was not ren
dered unti l some time subsequent to the mak
ing of such certificate: Royer v. Foster, 62-321. 

As to how reporter's notes are made part of 
the record, see § 5029 and notes to § 4042. 

Under § 3949 as it now stands the certificate 
of the clerk is for the purpose of identifying 
and authent icat ing the record, and not for the 
purpose of making wri t ten evidence a par t of 
the record, which must be done by the certifi
cate of the j u d g e : Runge v. Hahn, 75-733. 

4415. Power to obtain perfect transcript. 3185. The appellant shall 
file a perfect transcript, and to that end the clerk of the court below must, at 
any time, on his suggestion of the diminution of the record and on the pay
ment of fees, certify up any omitted part of the record, according to the truth, 
as the same appears in his office of record; and such applicant shall not be 
entitled to any continuance in order to correct the record, unless it shall 
clearly appear to the court that he is not in fault. Subject to which require
ment, either party may, on motion before trial day, obtain an order on the 
clerk belowT, commanding him to transmit at once to the supreme court a true 
copy of such imperfect or omitted part of the record as shall be in general 



CODE, § 3186.] APPELLATE PROCEEDINGS IN SUPREME COURT. 1290 

terras described in the affidavit or order. Such motion must be supported by 
affidavit, unless the diminution be apparent or admitted by the adverse party, 
and must not be granted unless the court is satisfied that it is not made for 
delay. [E., § 3521.] 

C o r r e c t i o n o f r e c o r d : Upon suggestion 
o/ diminution of the record, a party may have 
the record in the lower court corrected or 
amended by proper proceedings therein, and 
present the record as thus amended to the su
preme court by supplemental abst ract : Ma
haffy v. Mahaffy, 63-55. 

Mistake in the record as to date of service 
of notice of appeal on the clerk may be cor
rected upon motion in the court in which the 
notice is filed: Brier v. Chicago, B. & P. R. 
Co., 66-602. 

While evidence not offered or relied upon in 
the court below cannot be considered by the 
supreme court on appeal, yet where the record 
as filed is incomplete, it is competent for the 
lower court, even after appeal, to order all the 
evidence submitted at the trial to be certified: 
Campbell v. Long, 20-382. 

Where it was made to appear to the court 
by affidavit tha t the record was defective, 
held, that the court might, in the exercise of 
a sound discretion, remand the case for the 
purpose of ascertaining and embodying in a 
proper bill of exceptions the evidence upon 
which the former trial was h a d : Tasker v. 
Marshall, 4-544. 

The record before the court must be taken 
as conclusive of the facts recited. If errone
ous in any respect, the error should have been 
corrected by proper proceedings in the court 
below: Stiles v. Botkin's Estate, 30-60. 

The record on which the case is to be tried 
on appeal must be made up in the court below. 
The supreme court will not, on motion, amend 
such record, as by inserting a finding of facts 
alleged to be lost: Dobbins v. Lusch, 53-304. 

Lost records of the court below cannot be 
supplied bv affidavit in the supreme court: 
Morris v. Steele, 62-228. 

The substitution of a lost pleading in the 
court below is to be made in tha t court and not 
in the supreme cour t : Tomlinson v. Funston, 
1 G. Gr., 544. 

Correct ion o f o m i s s i o n s or m i s t a k e s : 
Appeals are based upon the records of the 
cause remaining in the court below. The su
preme court has no jurisdiction to correct 
mistakes or supply omissions in such records: 
Bartlev. Des Moines, 37-635. 

A motion made in the supreme court, sup
ported by affidavits, to strike out the bill of 
exceptions as not correctly embodying the evi
dence, cannot be considered: Hughes v. Stan
ley, 45-622. 

A n y correction of the record must be mado 
in the court below. The transcript is the au
thori tat ive record in the supreme court, and, 
after being certified, it cannot be impeached 
by a certificate of the clerk of the court below, 
or by any extrinsic evidence: Gardner v. Bur
lington, C. R. & N. R. Co., 68-588. 

Motion for correction of a recurd may prop
erly be made in the lower court w i t h o r t a n y 
order or leave from the supreme court : Rey
nolds v. Sutliff, 71-549. 

Since the abolition of the circuit court, ap
plications for change in or correction of the 
records of tha t court should be made to tho 
district cour t : De Wolfe v. Taylor, 71-64a. 

S u p p l y i n g l o s t r e c o r d s : The wri t ten 
evidence upon which an equity case is tried 
becomes a part of the record, and if it is lost 
it is to be supplied by substitution. Such loss 
after judgment , and pending- appeal, is not 
ground for a new t r ia l : Looinis v. McKenzle, 
48-416. 

Where , after the tak ing of an appeal, the 
papers were lost wi thout appellant 's fau ' t , 
held, tha t the court below should, on mot.on, 
have ordered substitution thereof: Steiner a. 
Steiner, 49-70. 

Where a party, while his appeal was pend 
ing, filed in the court below a motion to sup
ply his lost notice of appeal, which was done 
after the hear ing of evidence with reference 
thereto, held, t ha t as the evidence was con
flicting, the order would not be d is turbed: 
State v. Dillard, 52-749. 

Where an additional transcript of a just ice 
of the peace filed in the lower court in a pro
ceeding by writ of error from the j u d g m e n t 
of such justice of the peace was not sent to 
the supreme court wi th the transcript, but ap
peared to be lost, held, tha t the certificate of 
the judge and clerk were receivable to show 
tha t such amended transcript had been filed in 
the lower cour t : Coffeen v. Hammond, 3 G. 
Gr., 241. 

Fur the r as to correction or substitution of 
the record in lower court after appeal, see 
notes to § 4392. 

P a r t i a l r e c o r d : If appellant presents a, 
part ial record, which is, however, sufficient to 
clearly show the rul ing appealed from, and it 
is manifest t ha t the omitted parts could not 
aid the opposite par ty , the record will be suf
ficient to enable the court to pass upon the 
questions thereby raised: Hall v. Smith, 15-
584. 

STAY OF PROCEEDINGS. 

4 4 1 6 . S u p e r s e d e a s b o n d . 3186. An appeal shall not stay proceedings 
on the judgment or order, or any part thereof, unless the appellant shall catit-e 
to be executed before the clerk of the court which rendered the judgment or 
order, by one or more sufficient sureties to be approved by such clerk, a bond 
to the effect that the appellant shall pay the appellee all costs and damages 
that shall be adjudged against the appellant on the appeal; also that he will 
satisfy and perform the judgment or order appealed irom in case shall 
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affirmed, and any judgment or order which the supreme court may render, or 
order to be rendered by the inferior court, not exceeding in amount or value 
the original judgment or order, and all rents or damages to property during 
the pendency of the appeal out of the possession of which the appellee is kept 
by reason of the appeal. If the bond is intended to stay proceedings on only 
a part of the judgment or order, it shall be varied so as to secure the part 
stayed alone. When such bond has been approved by the clerk, and filed, he 
shall issue a written order commanding the appellee and all others to stay pro
ceedings on such judgment or order, or on such part as is superseded as the 
case mav be. S o appeal or stay shall vacate or affect the judgment appealed 
from. [E., §§ 3527-8; C , '51, § 1983.] 

An appeal is not perfected by the filing of a 
supersedeas bond alone, but service of notice 
of appeal is also necessary, and until such 
notice is served, at least on the clerk, such 
officer should not recall an execution or issue 
an order to stay proceedings thereunder : 
Pratt v. Western Stage Co., 26-241. 

A bond, irregular in form, held sufficient as 
a s ta ta tory appeal bond: Field v. Schrieher, 
14-119 

A n order of discharge in a habeas corpus 
proceeding cannot be suspended by super
sedeas bond pending an appeal : State v. Kirk-
patrick, 54-373. 

Where no supersedeas bond is filed, the ap
peal does not vacate or affect the judgment , 
and proceedings thereon are not stayed: Phil
lips v. Germon, 43-10f. 

A supersedeas bond is not essential in per
fecting the appeal; it does not secure the 
clerk's fees for transcript, so as to render un
necessary the payment or securing of the same 
in order to perfect the appeal: Loomis v. 
McKenzie, 57-77. 

The giving of a supersedeas bond does not 
supercede or render void a delivery bond pre
viously given to secure the release of attached 
proper ty : Williams v. Robison, 21-498; State 
o. McGloihhii, 61-312. 

A supersedeas bond given in an action by a 
party claiming a public office, and who has 
been adjudged entitfed thereto, does not sus
pend his right to exercise such office in pursu
ance of the judgment , and to receive the 
salary incident there to; and therefore in an 
action on such supersedeas bond the sureties 
are not bable for salary accruing pending the 
sui t : Jaynev. Drorbuugh, 63-711. 

WThen an order has been determined to 
have been correctly made, it is then too late 
for a party to claim relief because he was not 

allowed to supersede i t : Yetzer v. Martin, 58-
612. 

Where , on appeal, judgment as to one par ty 
appealing was affirmed, but as to the co-party 
reversed, held, tha t ,the party as to whom it 
was affirmed and his sureties were liable on 
their appeal bond: Knight v. Waters, 15-420. 

Sureties on a supersedeas bond are not dis
charged by an entry in the supreme court, by 
consent, of a judgment by the terms of which 
extension of t ime of payment and stay of ex
ecution are granted. Their relation to the ac
tion is not such as gives them control over it, 
and the party has a right to do whatever the 
law authorizes in such cases: Drake v. Smythe, 
44-410. 

Where the appeal is simply dismissed, al
lowing the judgment in the lower court to re
main in full force, such dismissal has the effect 
of affirming the judgment of the court below, 
and the parties to the supersedeas bond be
come liable thereon: Coon v. McCormack, 69-
539. 

Where the defense to an action on an ap
peal bond was that the judgment appealed 
from was fraudulent!}- obtained by depriving 
defendant of his day in court, held, that such 
fact, if t rue, was no defense to the judgment 
rendered in the supreme court upon trial de 
novo, to which defendant appeared and in 
wiiich he was heard, it not being alleged that 
such fraud prevented a full and fair trial on 
appeal : Kniglit v. Waters, 18-345. 

The language of this section relating to 
rents and damages which are to be covered by 
the bond is a specification only as to the con
ditions of the bond; and if such condition is 
not contained in the bond, the party execut
ing it cannot in an action thereon be held 
liable for rents or profits accruing during the 
appeal: Gill v. Sullivan, 62-529. 

4 4 1 7 . C o n d i t i o n s of b o n d ; a p p r o v a l . 3187. In cases wherein the ap
pellant has perfected his appeal to the supreme court, and the clerk of the 
district [or circuit] court has unjustly refused to approve the appeal bond 
offered, or makes the penalty therein too large, or the conditions thereof un
just, the appellant may move the supreme court if in session, or in its vacation, 
on such written notice to the appellee as the judge mayT proscribe, may move 
any judge thereof to deteimine the conditions, fix the penalty, and approve 
the appeal bond. The motion, verified by the affidavit of the appellant or his 
attorney, shall contain a brief statement of the nature of the action m which 
the appeal was taken, of the judgment or order appealed from, of the steps 
taken by the appellant with reference to his appeal, and of his giving, or offer
ing to give, an appeal bond, of the action of tho clerk of the court below with 
reference to such bond, and wherein he has acted wrongfully; and if the 
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supreme court, or any judge thereof, considers that the clerk has made unjust 
conditions in the bond, or the penalty thereof too high, or has wrongfully re
fused to approve the same, such court or judge shall issue an order prescribing 
the conditions of the appeal bond, fixing the penalty thereof, and either ap
prove it or direct the clerk of the supreme court so to do, which bond shall be 
filed with the officer last named. The supreme court, or judge thereof, may 
order that all or any part of the papers and records in the cause appealed, or 
certified copies thereof, be produced on the hearing of sucli motion, and pend
ing the disposition thereof, may make an order staying the enforcement of the 
judgment or order appealed from, and on such terms as are just. The order, 
if made by the judge, shall be in writing and signed by him, and upon the 
service thereof, or of a certified copy, when made in court, upon the clerk of 
the court below, all proceedings in the court appealed from shall be stayed, 
and all orders, processes, executions, or other papers issued therefrom shall be 
recalled, and the appellant be placed in the same condition that he was when 
the judgment or order appealed from was made or rendered. [11 G. A., ch. 8.] 

4 4 1 8 . In su f f i c i en t s e c u r i t y . 3188. If the appellee believe the bond 
defective, or the sureties insufficient, he may move the supreme court if in 
session, or in its vacation, on ten days' written notice to the appellant, may 
move any judge of said court, or the judge of the court below where the ap
peal was taken, to discharge the bond, and if the court or such judge shall 
consider the sureties insufficient, or the bond substantially defective in secur
ing the rights of the appellee, the court or such judge shall issue an order dis
charging such bond, unless a good bond, with sufficient sureties, be executed 
by a day by him fixed. The order, if made by a judge, shall be in writing 
and signed by him; and upon his filing, or the filing of a certified copy of 
the order when made in court, in the office of the clerk of the inferior court, 
execution and other proceedings for enforcing the judgment or order may be 
taken, if a new and good bond is not filed and approved by the day as afore
said. [E., § 3529.] 

4 4 1 9 . N e w b o n d . 3189. But another order staying proceedings may be 
issued by the clerk, upon the execution before him of a new and lawful bond 
with sufficient sureties as hereinbefore provided. pR-> § 3530.] 

4 4 2 0 . P e n a l t y of b o n d . 3190. If the judgment or order is for the pay
ment of money, the penalty shall be in at least twice the amount of the judg
ment and costs. If not for the payment of money, the penalty shall be 
sufficient to save the appellee harmless from the consequences of taking the 
appeal. But it shall in no case be less than one hundred dollars. [E., § 3531; 
C , '51, § 1981.] 

Where, in an action to foreclose a mechan- any sum remaining unpaid after exhausting 
ic's lien, a personal judgment for the amount said property, the penalty of the appeal bond 
claimed is rendered against defendant, and should be twice the amount of the judgment 
the lien is declared established upon the prop- rendered. The value of property on which 
ert3r, and the property is ordered sold upon the judgment is especially declared a lien can-
special execution to satisfy the judgment, and not be taken into account in fixing the bond: 
it is directed that a general execution issue for Flynn v. Des Moines & St. L. R. Co., 62-521 

4 4 2 1 . P a r t i a l s t a y . 3191. The taking of the appeal from a part of a 
judgment or order, and the filing of a bond as above directed, does not cause 
a stav of execution as to any part of the judgment or order not appealed from. 
[E., §3532; C , '51, § 1985.] 

4 4 2 2 . E x e c u t i o n r e c a l l e d . 3192. If execution has issued prior to the 
filing of the bond above contemplated, the clerk shall countermand the same. 
[R . ,§3533 ; C , '51, §1987.] 

4 4 2 3 . P r o p e r t y s u r r e n d e r e d . 3193. Property- levied upon and not 
sold at the time such countermand is received by the sheriff, shall forthwith 
be delivered up to the judgment debtor. [E., § 3534; C , '51, § 1988.] 

It seems that this section refers only to personal property: Swift v. Couboy, 12-444. 
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TEIAL JUDGMENT. 

4424 . Proceedings. 3194. The supreme court may reverse or affirm the 
judgment or order below, or the part of either appealed from, or mav render 
such judgment or order as the inferior court or judge should have done, ac
cording as it may think it proper. [E., § 3536; 0., '51, § 1989.] 

I. T H E ABSTRACT. case, and if it is not sufficiently intelligible to 
show the rulings made the court acts upon 

37orm: The fact tha t what is filed and in- the presumption that there is no error: El-
tended as an abstract is not so entitled or des- dredge v. Bell, 64-125. 
ignated will not prevent the court from con- S h o u l d s h o w a p p e a l : The abstract must 
sidering it if its nature is apparent : Noble v. show the taking of an appeal: Plummer v. 
Des Moines & st. L. R. Co., 61-637. Beople's Nat. Bank, 73-752; Names v. Names, 

Where the questions of law and fact in- 74-213. 
volved in different cases are the same, they H o w c o r r e c t n e s s o f a b s t r a c t Cjues-
may be presented to the supreme court on one t i o n e d : The correctness of the statements of 
record: King v. Glass, 73-205. the abstract cannot be impeached by a mere 

S h o u l d c o n t a i n w h a t : I t is not proper to statement m a rgument : Van Winkle v. loiva 
set out in the abstract the entire testimony of Iron, etc., Fence Co., 56-245; Rankin v. Mil-
witnesses, by question and answer, without ler, 43-11. 
excluding mat ter tha t is immater ia l : Vaughn Where the abstract, al though failing to 
v. Smith, 58-553; Tootle v. Taylor, 64-629. show tha t a bill of exceptions was filed in the 

Nor should writs, services, and other writ- court below, contains mat ter which it could 
ings not mater ia l to the case, be set ou t : Tootle not properly contain unless made of record, 
v. Taylor, 64-629. the court will regard the appellant as claim-

The abstract should show the fact of service ing that it was made of record, and a direct 
of notice of appeal: Phillips v. Follett, 69-39. s tatement to that effect will not be necessary. 

C o s t s of i m p r o p e r a b s t r a c t : The ap- If the appeflee desires to claim that no bill of 
pellant, although successful, should not be al- exceptions was filed he must do so in an addi-
lowed the full cost of an abstract containing tional abstract : Thompson v. Silvers, 59-670. 
unnecessary mat te r : Chandler v. Fremont Where the abstract filed by appellant pur-
County, 42-58; Macomber v. Peck, 39-351; ports to be an abstract of all the evidence, it 
Martin v. Cole, 38-699; York v. Clemens, 41-95; will be assumed, in the absence of any show-
Byerlee v. Mendel, 39-382; Dye v. Young. 55- ing to the contrary, that the evidence set out 
433; Poole v. Iliufrager. 60-180; Donahue v. therein was properly made of record. If the 
McCos'h, 70-733 ; Baldwin v. Foss, "1-389. opposite party wishes to claim that the evi-

C o s t s of a d d i t i o n a l a b s t r a c t o f a p p e l l e e dence was not made of record he should file 
should not be taxed to appellant where his an additional abstract so stating, and the 
own abstract fairly presents the questions to statement of such additional abstract will be 
be determined: Brown v. Byam, 59-52. assumed to be t rue if not denied: State v. 

A n a g r e e d a b s t r a c t ; a m e n d m e n t : H a n Tucker, 68-50. 
agieed abstract is presented, the case will be Where appellant's abstract stated the tak-
heard on that , and no amendment preoented ing of an exception, which was not denied in 
by one of the parties will be considered: the amended abstract, held, tha t the court 
Holmes v. Lucas County, 53-211. would consider that the exception properly 

But an agreed abstiact will not operate to appeared in the record : Palmer v. Roger'S, 70-
vaive statutory requirements as to appeal: 381. 
Lewis v. Pearson, 50-i02; nor the objection An abstract cannot be impeached or contra-
iliat the abstract does not appear to contain all dieted by a certificate of the clerk of the court 
t he evidence: Allen v. Hull, 56-767. below: White v. Savery, 49-197. 

Case d e t e r m i n e d u p o n a b s t r a c t : The Nor can it be altered or changed by affidavit 
supieme couit does not look beyond tne ab- or certificate of the j udge : Pearson v. Max-
st iact wheie a case has been argued and sub- field, 47-135. 
nutted with an apparent under l and ing tha t A so-called amended abstract, setting out 
such abstract contains ail tha t is material to affidavits showing the judgment to be different 
i ts determinat ion: Montc/omery County v. from that contained in the abstract, will not 
American Emigrant Co., 47-91. be considered: Holmes v. Lucas County, 53-

Unless thei-e is a disagreement m tho ab- 211. 
scractb the supreme couit doe*, not examine Where an abstract purports to contain a copy 
the (ran-cript, and the abstracts constitute the of a payer which is part of the record, it is 
record. Where a certificate of the judge is not necessary for it to state that what it sets 
necessary to entitle tho party to appeal it out is the whole paper, but it will be picsumed 
should be set out in the abs t iac t : Barnes v. to be so unless the contrary is shown: Bavrd 
Independent Dist., 51-700. v. Chicago, R. I. & P. R. Co , 61-359. 

The supreme court will not, as a general M o t i o n t o s t r i k e e v i d e n c e f r o m a b -
rule, look into the t ianscript except tor the s t r a c t : If the abstract sets lor th evidence 
purpose of determining the coriectness of the not macte of record, the appellee may, on mo-
abstract, where that is disputed in the man- tion, have such evidence su-eken therefrom: 
ner required by the rules of cour t : State v. Mndge v. Agnew, 56-297. 
Smouse, 49-634. If no question is made as to the filing of the 

In the absence of a conflict of abstracts the bill of exceptions, the court presumes that the 
court t reats the abstiact as the record in the evidence has been properly preserved. If the 
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appellee states in his abstract that no proper 
bill of exceptions has been filed, and moves 
t o strike out the evidence on that ground, the 
court does not take tho statement as true, but 
refers to the transcript for a determinat ion: 
Wilson v. First Presbyterian Church, 60-112. 

A statement in appellee's abstract tha t no 
exceptions were taken as set out in the appel
lant 's abstract will be deemed t rue if not de
nied or avoided by appellant: Armstrong v. 
Nillen, 70-51. 

Court will not look beyond, abstract: 
Where the evidence in a case was stricken 
from the abstract and the transcript as not 
being properly embodied therein, and leave 
was given to pei-fect the record, and a perfect 
transcript was filed, but no new abstract, held, 
tha t the court could only consider the original 
abstract with the evidence stricken therefrom: 
Welder v. Overton, 47-538. 

M a t t e r m u s t b e of r e c o r d : The court 
cannot take the abstractor's s tatement of a 
fact where there is no claim tha t the fact ap
pears from the record: Dickerman v. Lubiens, 
70-345; Anderson v. Leaverich, 70-741. 

A b s t r a c t of a l l t h e e v i d e n c e : The court 
will not, against the objection of appellee, re
view a finding of facts made by a court, jury, 
or referee, unless the abstract purports to con
tain all the evidence introduced on the trial 
below: Andrews v. Kerr, 49-680; Price v. Bur
lington, C. R. & M. R. Co., 42-16; Rice v. 
Plymouth County, 53-635; Walker v. Plummer, 
41-697; Wisconsin, I. & N. R. Co. v. Secor, 
70-647. 

Where a review of the findings of a ju ry on 
the evidence is sought, the abstract should 
contain the statement that it contains all the 
evidence: Kearney v. Ferguson, 50-72; Andrews 
v. Kerr, 49-680; Parsons v. Parsons, 66-754. 

I t is not sufficient that it appear tha t all the 
evidence is in the bill of exceptions: Rice v. 
Plymouth County, 53-635. 

Where an abstract tails to state tha t all the 
evidence is before the supreme court, t ha t 
com-, will not review the findings of the court 
below on a question of fact: Van Riper v. 
Baker, 44-450; Commercial Bank v. King, 
47-64. 

I t must also appear from the abstract tha t 
all the evidence is made of record: Wormley 
v. District T'p, 45-666. 

WThere the abstract does not purport to be 
an abstract of all the evidence, an objection 
tha t the damages are excesoive cannot be con
sidered : Brant v. Lyons, 60-172. 

Where the abstract shows that it does not 
contain all the evidence, the case will not be re
versed if there might have been evidence sup
porting the j udgmen t : Enix v. Miller, 54-551. 

That it appears from the abstract itself tha t 
it does not contain the testimony of all the 
witnesses will nrevent the supreme court from 
trying the case de novo: Hart v. Hart, 74-
487. 

On an appeal from the rul ing of the lower 
court in setting aside an indictment it is not 
necessary that the abstract shall show all the 
evidence presented on the motion, where it 
appears tha t the ground for setting it aside 
was not sufficient: State v. Smith, 74-
580. 

The fact tha t an abstract does not contain 

immater ia l evidence received on the tr ial in 
the lower court will not prevent t r ial of the 
case a n e w : Buck v. Holt, 74-294 

Where the ground upon which the lower 
court gives j udgmen t is that , upon t h e facts 
specially found, plaintiff is not entitled to re 
cover, it is not necessary tha t the abst ract on 
appeal contain the evidence or the inst ruct ions 
of the cour t : Conners v. Burlington, C. R. & 
N. R. Co., 71-490. 

M u s t p u r p o r t t o c o n t a i n a l l t h e e v i 
d e n c e : An abstract which states tha t all t h e 
evidence in the case was reported and certified 
to by the reporter of the court, and duly certi
fied by the court as being all the evidence of
fered in said trial, will not be sufficient to 
enable the court to t ry the case de novo if i t 
fails to state tha t it (the abstract) contains all 
the evidence, that, is, an abstract of all the evi
dence upon which the case was tried : Cassady 
v. Spofford, 57-237; Ward v. Snook, 61-610; 
Hall v. Harris, 61-500; Phenix Ins. Co. v. 
Findley, 59-591; Ohrt v. Ober, 51-540: Cow-
well v. House, 57-754; Names v. Names, 74-
213. 

If a par ty wishes to make it appear t h a t his 
abstract is an abstract of all the evidence, tha t 
fact should be specifically stated in the ab
stract. I t is not sufficient to set out in the 
abstract the certificate of the judge, or clerk 
or reporter, showing tha t the evidence is all 
made of record in the lower cour t : Porter v. 
Stone, 62-442; Wisconsin, I. & N. R. Co. v. 
Secor, 70-647; Fulliarn v. Muscatine, 70-436; 
Woodrum v. Carraher, 69-145 : Hasner v. Pat
terson, 70-681; Morgan v. Wilfiey, 71-212; 
Drake v. Kaiser, 73-703; Polk County v. Nel
son, 75-618. 

VVhile the abstract should purport to contain 
all the evidence, it is not usually necessary nor 
desirable tha t it should, in fact, contain all the 
evidence: Huff v. Farivell, 67-298. 

A n abstract stating tha t " the test imony was 
taken on wri t ten deposition, and was essen
tially as follows," is not sufficient to show t h a t 
the abstract contains all the evidence: Britt v. 
Case, 58-757. 

The language of the record may be abbrevi
ated in an abstract, bu t it is not proper for 
counsel to determine wbat are the facts estab
lished, or wha t is the effect of the evideuce, or 
to substi tute wha t they may consider as sub
stantial ly the same: Blohm v. Sweney, 66-604. 

A s ta tement in an abstract tiiat it contains 
" all the evidence bearing upon or introduced 
to sustain the issues and findings as to which 
plaintiff appealed," held not sufficient: Roe v. 
Wilmot, 51-689. 

What sufficient to show that the ab
stract contains all the evidence: The 
s ta tement in the abstract to show tha t all the 
evidence is comprehended therein is sufficient, 
if the opposite party and the court a ie fairly 
apprised tha t the appellant claims tha t he 
has presented an abstract of all the evidence, 
and in such cases the court will presume t h a t 
he has, unless appellee sets out additional evi
dence : Miller v. Wolf, 63-233. 

Where an abstract contains a s ta tement 
tha t it is an abstract of all the evidence, it is 
assumed, not only tha t ttiis s ta tement is t rue, 
but tha t the evidence was made of record by 
due certification, unless it is made to appear 
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to the contrary; bu t where the certificate 
relied upon is set out, and appears to be insuf
ficient, that presumption will not be enter
tained : Alexander v. McGrew, 57-287. 

Where the abstract stated that " t h e fore
going evidence is by the court duly certified 
to be all the evidence offered by either party 
on the trial of this cause," field, tha t it would 
be presumed that the evidence had properly 
been made of record by a bill of exceptions: 
Macleod v. Geyer, 53-615. 

A recital in the abstract tha t it was an ab
stract of all the evidence, and tha t within a 
Eroper t ime a bill of exceptions was filed em-

racing in the record the testimony set out, 
held, sufficient to show tha t the evidence was 
before the court on appeal: Deere v. Needles, 
65-101. 

Where the abstract purported to contain all 
the evidence, and recited that the evidence 
was taken down in writ ing by order of the 
court, and made a part of the record, held, 
t ha t there was sufficient to entitle appellant 
t o a trial de novo: Stoddard v. Hardwick, 
46-160. 

Where the abstract purports to be an ab
stract of all the evidence, and sets out certifi
cates of the trial judge showing that a bill of 
exceptions was signed, it will be presumed 
tha t the evidence was ail made of record, and 
is all before the supreme court, unless an ad
ditional abstract is filed by the opposite pa r ty : 
Bailey v. Mutual Benefit Ass'n, 71-689. 

Where depositions were referred to in the 
certificate of the judge as being marked by 
certain letters, and the abstract did not identify 
the depositions and documents printed therein 
as being referred to in the certificate, but it 
was alleged in an amended abstract, filed by 
appellant, tha t alt the evidence offered, intro
duced or used in the trial was set out in the 
original and amended abstracts, which allega-
tion was denied, held, tha t the court could 
presume that it had all the evidence before i t : 
Faine v. Means, 65-547. 

Where the abstract stated that a party filed 
a garnishee's aiiswer " a s follows, omitting 
formal parts ," no iseue appearing to have 
been joined thereon, and therefore no evidence 
having been admissible, held, that this state
ment was suffic-ent to show tha t all the evi
dence on which the court acted in ruling upon 
a motion for judgment on the garnishee's an
swer appeared to be presented: Van Winkle 
V. Iowa Iron, etc., Fence Co., 56-245. 

Where by the language of the abstract the 
opposite party and the court are fairly ap
prised tha t appellant claims that he has pre
sented all the evidence, it will be assumed 
tha t he has done so unless the appellee sets 
out additional evidence in an amended ab
stract : Miller v. Wolf, 63-233. 

WThere a certificate ot the judge that the 
record contains all the evidence is essential on 
appeal, if the abstract sets out the fact tha t 
the certificate was made on the date thereof 
it is not necessary tha t such certificate be 
set out in the abst ract : Yant v. Harvey, 55-
421. 

In a particular case, held, tha t appellant's 
abstract sufficiently purported to contain an 
abstract of all the evidence: Higgins v. Men-
deuhall, 51-135. 

S e t t i n g o u t i n s t r u c t i o n s : Where an ab
stract does not purport to set out the instruc
tions, or any of them, in full, but simply sets 
forth parts of sentences of various instructions 
claimed to be erroneous, the court cannot pass 
upon their correctness: State v. Nichols, 38-
110. 

Where the abstract does not contain all the 
instructions given, alleged error m refusing 
an instruction cannot be considered: State v. 
Will'minion, 68-351. 

A b s t r a c t d e e m e d t r u e : The abstract 
filed by appellant, in the absence of an addi
tional abstract, constitutes the record and is 
regarded as a ver i ty : White v. Savery. 49-197. 

If appellant's abstract is not denied by ap
pellee and shown to be unt rue by an amended 
abstract it will be assumed to be t rue : Ibid. ; 
Kearney v. Ferguson, 50-72; Hardy v. Moore, 
62-65. 

If appellee files an amended abstract which 
is not denied it will be assumed to be t r u e : 
Kearney v. Ferguson, 50-72. 

If appellee's amended abstract is denied by 
another abstract filed by appellant, then the 
court will look into the transcript and deter
mine its character : White v. Savery, 49-197. 

In the absence of an amended abstract deny
ing the statements contained in appellant's 
abstract, the latter is deemed to be true, not
withstanding such a denial is made in tho ar-
gumei t of counsel: Former v. Sasseen, 63-110; 
Weaver v. Kinlzley, 58-191; Keudtick v. Eg-
gleston. 56-128. 

Where appellee discusses questions raised 
upon the instructions without objecting or 
suggesting that they are not t ruly set out in 
the abstract, his denial in the amended ab
stract, that the instructions given and refused 
are not properly set out, will not be consid
ered : Roberts v. Leon Loan. etc., Co., 63-76. 

Where the abstract on its face appears to be 
full and complete, the statement that it con
tains all the evidence cannot be overcome by 
a mere denial by appellee, so as to require an 
examination of the abstract, but he must set 
forth the omitted evidence: And) ems v. Kerr, 
49-680; Allen v. Bryson, 67-591; Mielenz v. 
Quasdorf, 68-726; Alter v. Benuell, 51-537: 
Huff v. Farwell, 67-298; McArthur v. Linder-
man, 62-307; Brooks v. Chicago, M. & St. P. 
R. Co., 73-179. 

The party filing an additional abstract pur
porting to supply defects and omissions in the 
original abstract thereby admits that the two 
abstracts together contain all the evidence 
given on the t r ia l : Wells v. Burlinaton, C. R. 
<& N. R. Co., 56-520; Wilson v. "Balo Alto 
County, 65-18; Cross v. Burlington & S. W. 
R. Co., 58-62; Conners v. Burlington, C. R. <& 
N. R. Co., 74-383 

I t an abstract states tha t it contains all t he 
evidence, but an amended abstract is filed by 
appellee giving additional evidence, without 
claiming that , as thus corrected, t b e a b s t r a i t 
does not give all the evidence, it will be pre
sumed that the abstracts together bring all 
the evidence before the court: Cross v. Bur
lington & S. W. R. Co., 51-683. 

Even if appellant's abstract contains no 
averment that all the evidence is found therein, 
if appellee files an amended abstract setting 
out evidence alleged to have been omitted 
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from the original, without any statement or 
claim that the two abstracts together do not 
contain all the evidence, appellee cannot after
wards urge that the evidence is not all before 
the court : Van Sandt v. Cramer, 60-424; 
Starr v. Burlington, 45-87; Ferguson v. Davis 
County, 51-220; Cummings v. Browne. 61-385; 
Balm v. Nunn, 63-641; O'Brien v. Harrison, 
59-686. 

Where the abstract of appellant does not 
purport to contain all the evidence, the ap
pellee may set forth in his amended abstract 
other portions, coupled with the denial tha t 
with these additions the abstracts contain all 
the evidence, and will not be estopped from 
relying upon such statement in denial: Cart-
wright v. Copess, 60-195; Hall v. Harris. 6 1 -
500; Howe v. Jones, 66-156; Hassett v. Rassett, 
66-304: Alexander v. McGrew, 57-287; Hunter 
v. Des Moines, 74-215 

And if such objection is made it will be 
deemed true, unless appellant shows by an 
amended abstract tha t the evidence was prop
erly certified: Roby v. Hall, 57-213. 

Such statement, tha t the abstracts together 
do not present all the evidence, will be deemed 
t rue unless denied by appellant: Love v. 
Donaldson, 63-631. 

If an abstract is not denied by the appellee 
in an amended abstract, the record set out 
will be taken to be correct, as, for instance, it 
will be assumed that a bill of exceptions was 
filed. But if such facts are denied in an 
amended abstract, the denial will be taken to 
be t rue in the absence of a t ranscript : Brain-
ard v. Simmons. 58-464. 

Unless an additional or amended abstract be 
denied it will be regarded as presenting the 
record correctly, and wifl prevail against the 
original abstract : Hart v. Jackson, 57-75; 
Ham v. Wisconsin, I. & N. R. Co., 61-716; 
Lucas v. Jones, 44-298; Daniels v. Langdon, 
52-741; Cole v. Coskery, 63-526; Maxwell v. 
La Brune, 68-689; Brooks v. Chicago, M. & 
St. P. R. Co., 73-179. 

And this is t rue even '«bough it seeks to 
eliminate something from appellant's abs t rac t : 
Richardson v. Hoyt, 60-68: Burkhart v. Ball, 
59-629 ; Kearney v. Ferguson, 50-72. 

The statement in an amended abstract tha t 
there is no bill of exceptions will be deemed 
correct unless denied: Foley v. Hefferon, 70-
572. 

S e r v i c e a n d f i l i ng of a m e n d e d a b 
s t r a c t : Where an amended abstract is served 
tb i i ty clays before the cause is submitted it 
will not be stricken from the files because 
not served within the t ime required by the 
rules, where no prejudice could have resulted 
from the delay: Green v. Ronen, 62-89. 

Where appellee's amended abstract was 
served twenty days before the case was sub
mitted, and the motion to strike involved 
nothil g but the cost of printing, held, t ha t 
appell-in sustained no prejudice from the de
lay in service, and the abstract could not be 
stricken from the files: Davidson v. Carter, 
55-117. 

Where an additional abstract, filed after the 
filing of appellee's argument , was filed three 
months before the cause was submitted, and 
appeflee had opportunity to examine it and 
correct any misstatements or error contained 

in it, and filed an additional a rgumen t based, 
in part , upon the record as made by the addi
tional ab&tract, held, tha t such addit ional ab
stract might be considered: Palo Alto County 
v. Harrison, 68-81. 

The fact tha t an amended abstract is filed 
wi thout leave or notice is not ground for 
str iking it from the files: Frost v. Parker, 6 5 -
178. 

An amendment to appellant 's abstract, ren
dered necessary by reason of a motion in t he 
court below after the record was made up and 
the appeal taken, should not be stricken from 
the files because not served upon appel lee: 
Peterson v. Adamson, 67-739. 

I t is not unusual to allow a par ty to file a n 
amended abstract when he discovers his case 
is not fully presented in the original abstract . 
This should be done, however, before the case 
is submit ted and a t such a t ime as t h a t the 
other par ty will not be piejudiced thereby^ 
Wells v. Burlington, C. R. & N. R. Co., 56-
520. 

Where a motion was submitted wi th t he 
case asking the court to strike i rom the files 
an amended abstract and a rgument ot the op
posite party because not filed within the t ime 
agreed upon between the parties, held, t ha t 
while the motion would be overruled, no costs 
would be taxed to the unsuccessful par ty for 
pr int ing such abstract and a rg u men t : Keegan 
v. Malone's Estate, 62-208. 

Appellant cannot, after the appellee has ar
gued his case, amend his abstract wi thout 
leave of court and thus substantially change 
the record upon which the case is submit ted. 
If leave to amend is asked, it may be gi anted 
upon such terms as seem proper under the cir
cumstances, but an amendment filed wi thout 
leave after the filing ot appellee's a rgumen t 
will be stricken out on mot ion: In re Cay-
wood's Will, 56-301. 

Appellant cannot file an additional abstract 
with his a rgument in reply except to contro
vert the correctness of appellee's addit ional 
abs t rac t : Johnson v. Chicago, R. I. & P. R. 
Co.. 51-25. 

An amendment to appellant's abstract will 
not be stricken from the files because filed 
wi thout leave, even though filed after the 
cause has been argued by appelfee: Harl v. 
Pottawattamie County Muh F. Ins. Co., 
74-39. 

Under some circumstances, doubtless, a sub
mission may be set aside and the case would 
then be open for proper changes in the record, 
but an amended abstract filed after the case is 
submitted, wi thout the submission being set 
aside, will not be considered: Fletcher v. Ter
rell, 50-267; Rogers v. Carman, 54-715. 

An application by appellant to amend his 
abstract after the case is submitted, which ap
plication is not accompanied by a motion to 
set aside the submission, cannot be a l lowed: 
State v. Hamilton, 57-596. 

The court will not summari ly affirm a 
cause after it is prepared for submission on 
the part of the appellant, on the ground of 
delay in presenting the abstract and a rgu
ment . If prejudice has resulted to the other 
par ty by delay, redress must be sought m 
some other way: Fowler v. Strawberry Hill. 
74-644. 
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N a m e of j u d g e : A failure to comply wi th 
rule 117, requiring abstracts to show name of 
tr ial judge, will prevent the appeal being con
sidered unti l such defect is corrected: Kis
singer v. Council Bluffs, 72-471. 

II . AEGUMENTS. 

Failure of appellant to file argument 
o r b r i e f will be considered an abandonment 
of the appeal: Mores v. Hanchett, 54-747; 
Dinning v. Bement, 54-156; Clime v. Phipps, 
62-759; Lamp v. Sievers, 66-85. 

In such case the decision of the lower court 
will be affirmed: Devore v. Adams, 68-385. 

Al though in an equity case the opening and 
closing on appeal may fall upon appellee, yet 
the failure of appellee to file an opening argu
men t will not war ran t the appellant in failing 
to file any argument whatever. If he does so, 
his appeal will be regarded as abandoned: 
Scott v. Neises, 61-62. 

The supreme court will never decide ques
tions which are not argued upon both sides, 
except where there exists an absolute neces
sity tor their decision: McKern v. Albia, 69-
447. 

And the court will stop the consideration of 
a case not argued by appellee, upon reaching 
the conclusion that it ought to be reversed 
on any one ground: Deeds v. Chicago, R. I. & 
P. R. Co., 69-164; Gilfeather v. Council 
Bluff's, 69-310. 

A s s i g n m e n t s n o t a r g u e d : Assignments 
of error which are not discussed or insisted 
upon in a rgument will not be considered: 
Clise v. Freeborn, 29-110; Soward v. Chicago 
& N. W. R. Co., 30-551; Snyder v. Eldridge, 
31-129; Hoivs v. Foslenson, 31-600; Abbott v. 
Board of Supervisors. 36 354; Cook v. Sioux 
City & P. R. Co., 37-426; Hale v. Gibbs, 43-
380; Huiras v. Berkey, 51-701; Betts v. Glen-
wood, 52-124; Heprnon v. Dubuque, 52-713; 
Rice v. Plymouth County, 53-635; Smith v. 
Hiekenbottom, 57-733; Clark v. Epworth, 61-
750; Beeson v. Chicago, R. I. & P. R. Co., 62-
173; Wood v. Whitton, 66-295; Wood v. Hal-
lowell, 68-377. 

The supreme court will not consider assign
ments oi error not argued by counsel, even 
though they aie stated m bis a rgument : Man
ning v. Biirhnglon, C. R. & N. R. Co., 64-240; 
Patterson v. Seaton, 70-689. 

An objection which is merely referred to in 
such a way as might be sufficient as an assign
ment of errors, but is not argued, will not be 
considered: Goodnow v. Wells, 67-654. 

Where the only argument made in support 
of an error assigned is a mere restatement of 
the assignment, it will net be considered. If 
counsel are unable or unwilling to suggest 
cogent reasons in support of an alleged error, 
the court will not assume that d u t y : Marker 
v. Dunn, 68-720. 

Where no reasons are given in support of an 
assignment it will not be considered by the 
cour t : Parsons v. Parsons, 66-754. 

Errors assigned but not referred to in the 
opening argument are deemed waived, and 
cannot be lef erred to for the first t ime in ap
pellant's reply : Renwick v. Davenport & N. 
W. R. Co.. 49-664. 

Where the assignments are referred to, and 

the general theory of the case is argued as in
consistent with the instructions given, and 
calling for the instructions refused, which 
giving or refusing is assigned as error, the as
signment will not be deemed waived, al though 
the instructions are not specifically discussed: 
Clark v. Ralls, 50-275. 

Opening and closing argument: In a 
trial de novo in the supreme court, the par ty 
having the burden of proof in the case is en
titled to the opening and closing of the argu
m e n t : Steel v. Fife, 48-99; Alexander v. 
McGrew, 57-287; Devore v. Adams, 68-385. 

And where the burden of proof was upon ap
pellee, held, tha t a reply filed by appellant to 
appellee's closing argument might be stricken 
out on mot ion: Steel v. Fife, 48-99. 

E r r o n e o u s r e a s o n i n g assigned as the 
ground of objection to action of the lower 
court will not prevent the court from consid
ering a valid objection properly made in the 
lower cour t : Oilman v. Donovan, 59-76. 

F i l i n g of a r g u m e n t : An argument will 
not be stricken out on motion because not 
filed in t i m e : Bartle v. Des Moines, 37-635. 

But if the court is asked to do so, it will tax 
the costs to the party filing the argument 
after the proper time, unless the failure to file 
within the t ime prescribed by the rules has 
been reasonably excused: Renwick v. Ban
croft, 59-116; Smith v. McFadden, 56-482. 

While not striking the argument from the 
files because not fifed in time, the court will, 
in a proper case, inflict penalties, or continue 
the case when asked to do so: Cox v. Forrest 
City & S. R. Co., 66-289. 

Especially will the a rgument not be stricken 
from the files because not filed in time, where 
the party moving to strike does not desire to 
file any argument on his pa r t : Kellam v. 
McAlpine, 63-251. 

Arguments filed with the clerk after the 
case is submitted are, by order of the court, 
not sent to the justices: Wells v. Burlington, 
C. R. & N.R. Co., 56-520. 

A n a r g u m e n t i m p r o p e r l y f i led , as 
where appellee has improperly filed the open
ing argument , may be stricken from the files, 
but will not entitle the opposite party to judg
ment for costs: Devore v. Adams, 68-385. 

S e r v i c e of a r g u m e n t : Where a cause is 
submitted in a regular manner it will not be 
remanded upon the mere s tatement of oppos-
ing counsel, in a petition for rehearing, that 
the argument was not properly served: Hall 
v. Harris, 61-500. 

Where cases are argued together in 
the supreme court, in an oral argument , the 
court will look at the printed arguments in 
the cases to determine what portion of the 
oral a rgument was intended to be applicable 
to each, and a point raised in the oral argu
ment will not be considered in a case the bi ief 
of which does not raise such point: Iowa 
Homestead Co. v. Des Moines Nav. & R. Co., 
03-285. 

I t is improper for counsel to present together 
questions peculiar to different cases, al though 
such cases have other questions in common: 
Hooper v. Sac County Bank, 72-280; Guise v. 
Early, 72-283. 

T a x a t i o n of c o s t s : Where an a rgument 
contained numerous misleading errors, evi-
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dently due to want of t ime or negligence in 
reading the proof, held, tha t the costs thereof 
could not be taxed with the costs in the case: 
Fair v. Brown, 40-209. 

E e f e r e n e e s t o a b s t r a c t : I t is improper in 
a printed argument to refer to mat ters con
tained in the abstract without giving the page 
of the abstract where such matters may be 
found: Herriott v. Kersey, 69-111. 

I m p r o p e r a r g u m e n t : It is improper for 
an attorney in a rgument to make a s ta tement 
of facts outside of the record impeaching the 
judicial conduct of the judge before whom 
the case is t r ied: Paine v. Frost, 67-282. 

Improper remarks by counsel in printed 
argument adverted to and criticised: Sax v. 
Drake, 69-760. 

On motion of appellant a portion of appel
lee's argument was stricken out on account of 
its abusive character : Cassidy v. Palo Alto 
County, 58-125. 

III . W H A T QUESTIONS W I L L AND W H A T W I L L 
N O T BE CONSIDERED ON A P P E A L . 

a. Question Not Raised in the Court Below. 

N e w o b j e c t i o n s n o t c o n s i d e r e d : An ob
jection not made or question not raised in the 
court below cannot be considered on appeal : 
Dean v. Hall, 4 G. Gr., 425; Hintermeister v. 
Stale, 1-101; Mumma v. McKee, 10-107; State 
v. Groome, 10-308; Berry v. Gravel, 11-135; 
Rockwell v. Kimball, 11-524; Elder v. Littler, 
15-65; Starry v. Starry, 21-254; Kruck v. 
Brine, 22-570; McNaught v. Chicago & N. W. 
R. Co., 30-336: Evans v. Hawley, 35-83: Stan-
berry v. Dickerson, 35-493; State v. Cuddy, 
40-419; Brice v. Burlington, C. R. & M. R. 
Co., 42-16; Trayer v. Reeder, 45-272; Davis 
v. Nolan, 49-683; Argall v. Bugh, 56-308; 
Wetmore v. McMillan, 57-344; Wire v. Foster, 
62-114; Babcoek v. Board of Equalization, 
65-110; Goodnow v. Plumb, 67-661; Garretson 
v. Equitable Mutual Life, etc., Ass'n, 74-
419. 

A party is not to be surprised in the supreme 
court by new objections and issues not made 
in the court below, based upon defects of 
which he was not advised by motion or other
wise in the lower court, and which it would 
have been in his power to remedy had objec
tion been taken thereto in proper t ime and 
manner : Patterson v. Stiles, 6-54. 

An objection cannot be considered on appeal 
which is different from that made in the 
court below: Oliver v. Depew, 14-490; Adams 
County v. Burlington & M. R. R. Co., 44-335; 
Swan v. Bournes. 47-501. 

The court will not consider objections which 
are not based upon exceptions taken on the 
trial in the court below: Spelman v. Gill, 75-
717. 

The record should show affirmativety tha t 
a t some stage of the proceedings the very de
fect complained of was presented to the cour t : 
Shuck r. Chicago, R. I. '& P. R. Co., 73-333. 

N o c h a n g e of b a s e : A party must, on ap
peal, stand in the posture in which he placed 
himself in the lower court. He cannot change 
his base after the appeal: Garland v. Whole-
bau, 20-271. 

N o n e w i s s u e s : A n issue not raised in t he 
coui t below cannot be urged for the first t ime 
in the supreme cour t : Latterett v. Cook, 1-1; 
Brazelton v. Jenkins, Mor.. 15. 

The objection to plaintiff's recovery t h a t his 
claim is within the s tatute of frauds, not hav
ing been raised below by demurrer or answer , 
cannot be raised on appeal: Lower v. Loiver, 
46-525. 

Kuling cannot be supported on ground 
n o t u r g e d b e l o w : A ground not urged in the 
court below cannot, on appeal, be relied upon 
to sustain a rul ing of tha t court, which is er
roneous on the ground upon w-hich it is based : 
Knappv. Sioux City & P. R. Co., 65-91. 

S e r v i c e of n o t i c e : Objections to the serv
ice of the notice will not be considered on ap
peal where the record facts fail to show any 
rul ing thereon in the lower cour t : Des Moines 
v. Layman, 21-153. 

A n o b j e c t i o n t o j u r i s d i c t i o n not raised 
in the court below cannot be raised upon ap
peal unless the record shows the case to be 
coram non judice: Bridgman v Wilcut. 4 G. 
Gr., 563. 

A n objection which does not go to the ju 
risdiction of the court below, but merely to 
plaintiff's r ight to bring action, will not be 
considered on appeal unless made in the lower 
cour t : Davenport v. Chicago, R. I. & P. R. 
Co., 38-633. 

Al though the objection tha t the court has 
no jurisdiction of the subject-matter or j>ar-
ties may be raised for the first t ime in the su
preme court, yet if it appears that the lower 
court had jurisdiction of the parties, but only 
erred as to the kind of proceedings adopted, 
the objection cannot be first raised on appeal : 
Gould v. Hurto, 61-45. 

Where it appears tha t there is a w a n t of 
jurisdiction in the court below, or where the 
rul ing made is in excess of the author i ty or 
power of the court, it is the duty of the su
preme court to recognize such want of jur is
diction, even if no objection be m a d e : Groves 
v. Richmond, 53-570; St. Joseph Mfg. Co. v. 
Harrington, 53-380. 

A n o b j e c t i o n t o a p l e a d i n g not raised by 
motion or demurrer in the court below, and 
passed upon by it, cannot bo considered on 
appeal : Ruddick v. Patterson, 9-103; Will
iams v. Sill, 12-511; Clews v. Traer, 57-459; 
Davis v. Burt, 7-56; Gifford v. Ferguson, 19-
166; McCoy v. Cornell, 40-457. 

So held as to a defect in verification not ob
jected to in the lower cour t : Moses v. Risdon, 
46-251. 

Objection tha t tho petition is not sufficiently 
specilic cannot be urged for the first t ime on 
appeal : Davis v. Walter, 70-465. 

Objections to the form of the pleading can
not be taken for the first t ime on appeal: 
Willson v. Harris, 68-443. 

An objection that the relief granted is 
n o t a s k e d i n t h e p l e a d i n g cannot be raised 
for the first t ime on appeal : Iowa Lumber 
Co. v. Foster, 49-25; Williams v. Wilcox, 
66-65. 

I s s u e s n o t r a i s e d : Where the part ies have 
themselves tried a case on the theory that tne 
question presented on the trial is raised by the 
pleadings, the court may properly submit sut h 
question to the ju ry , and a par ty cannot com-
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lain on appeal that no such issue was raised 
y the pleadings: Hoyt v. Hoyt, 68-703. 
E r r o r i n g r a n t i n g c h a n g e of v e n u e to 

an improper court will be reviewed on appeal, 
al though the par ty did not, in applying for 
the change, designate the court to which a 
change was sought: Sayles v. Deluhrey, 64-109. 

A d e f e n s e n o t p l e a d e d in the court below 
will be disregarded on appeal: Thomson v. 
Lee County, 22-206; Barlow v. Brock, 25-308. 

A v a r i a n c e between the allegations and 
the proofs cannot be first raised on appeal: 
Singer v. Given, 61-93. 

S w e a r i n g t h e j u r y : The supreme court 
will not disturb a judgment upon the ground 
t h a t the jury in the cause was not sworn when 
such cpiestion was in no way raised in the 
court below: State v. Schlagel, 19-169. 

O b j e c t i o n s t o e v i d e n c e , what sufficient, 
see notes to § 4039. 

O b j e c t i o n s t o i n s t r u c t i o n s , see notes to 
§ 3996. 

S p e c i a l v e r d i c t : Objection tha t the an
swer to an interrogatory propounded to the 
j u ry is not sufficient cannot be first made on 
appeal : Timins v. Chicago, R. I. & P. R. Co., 
72-94. 

T h e f o r m of t h e j u d g m e n t cannot be ob
jected to for the first t ime upon appeaf: Bar
low v. Brock, 25-308. 

Where there is but a general exception to a 
judgment below, and the court is not asked 
by motion or otherwise to correct it, the ap
pellant will not be heard to allege objections 
to the form of the judgment on appeal: Rob
inson v. Keitfi, 25-321. 

A m o t i o n t o v a c a t e a n i n j u n c t i o n can
not be first made after appeal: Bishop) v. Car
ter, 29-165. 

M o t i o n n o n o b s t a n t e : A question which 
can only be raised by motion for judgment 
wo» obstante veredicto cannot be first raised on 
appeal : Coonrod r. Benson, 2 G. Gr., 179. 

O b j e c t i o n s d e e m e d w a i v e d : Objections 
not made in the court below will be consid
ered waived, and the judgment in an action 
a t law will not be reversed on appeal upon a 
point not presented to, nor passed upon by, 
the court below: Iowa Homestead, Co. v. Dun-
combe, 51-525. 

By pointing out specific objections a party 
is deemed to have waived any objections not 
pointed ou t : Des Moines Valley, etc., Ins. Co. 
•v. Henderson, 3S-446. 

N e w a r g u m e n t s o r a u t h o r i t i e s may be 
presented on appeal, al though no new question 
can be raised: District T'p v. French, 40-601. 

N e w r e a s o n s : Failure of the par ty object
ing to the action of the lower court to urge a 
good reason in suppurt of his point or objec
t ion will not prevent the supreme court from 
considering such reason and basing its action 
thereon: Bond v. Wabash, St. L. & P. R. Co., 
87-712. 

The fact tha t the appellate court reaches its 
conclusions upon grounds different from those 
upon which the court below bases its judgment 
will have no effect as to such judgment if the 
conclusion reached is the same: Bichman v. 
Board of Supervisors, 70-627. 

A l l o b j e c t i o n s a p p e a r i n g of r e c o r d 
m a y b e u r g e d : A par ty has the right to 
make, in the supreme court, all objections 

which legitimately arise on the record, 
whether made in the court below or not, ex
cept in cases where it is required tha t objec
tions urged in the court below shall be stated 
in writ ing or made to appear of record: 
McQovern v. Keokuk Lumber Co., 61-265. 

Therefore, held, that the question of the 
sufficiency of affidavits to support a motion 
for change of venue was properly before the 
supreme court on appeal, although no objec
tion thereto, appeared of record, the party ap
pealing having duly excepted to the ruling on 
the mot ion: Ibid. 

b. What the Record Must Show in Order that 
a Question May be Revieived. 

F i n a l a c t i o n : Where the abstract does not 
show what the final action of the court was, 
nor tha t any appeal has been taken, the court 
cannot determine the appeal: Pittrnanv. Pitt-
man, 56-769. 

A party complaining of erroneous rulings 
must make it appear from the record that 
iudement was rendered against him : Shannon 
v. Scott, 40-629. 

The court cannot entertain an appeal unless 
the record presented shows that tho court be
low entered a judgment or order from which 
an appeal may be taken : Tague v. Benner, 
71-651. 

M u s t s h o w p r e j u d i c e : The supreme court 
will not reverse a cause for error committed 
below unless it is affirmatively shown by the 
record that such error was actually prejudicial 
to appellant: Blackburn v. Powers, 40-681; 
Fulmer v. Fulmer, 22-231. 

M a t t e r s n o t o f r e c o r d : Evidence, in
structions, etc., not made part of the record 
will not be considered on appeal: Daniels v. 
Langdon, 52-741. 

Where the supreme court cannot determine 
from the record what issues are before it, the 
case may be remanded, in order that the par
ties may replead : Lyon v. Tevis, 8-79. 

E v i d e n c e , how preserved and made of rec
ord, see notes to g 4042. 

H o w f u l l y t h e e v i d e n c e m u s t b e s e t 
o u t : In order tha t rulings on the admission 
or exclusion of evidence may be reviewed 
upon appeal, it is not necessary tha t all the 
evidence be presented in the record. I t is only 
necessary that the record shall show the rul
ings admit t ing or excluding the evidence, the 
purport of the evidence so passed upon, and 
the ground of objection: Smith v. Johnson, 
45-308; Brooks v. Chicago, M. & St. B. R. Co., 
73-179. 

The evidence in full is required in law ac
tions only when, as an objection to the judg
ment , it is urged tha t the verdict is not sup
ported by the testimony. Upon no other 
question would it be proper to take all the evi
dence to the supreme court on appeal. The 
supreme court will pass upon the correctness 
of instructions or rulings as to the admission or 
rejection of testimony when the bill of ex
ceptions contains a statement that there was 
evidence tending to prove the tacts to which 
the instructions are applicable, or states evi
dence, not necessarily in full, about which the 
question as to the admissibility of evidence 
arises: Kelleher v. Keokuk, 60-473. 



CODE, § 3194.] APPELLATE PROCEEDINGS IN SUPREME COURT. 1 3 0 9 

A general s tatement in a bill of exceptions 
as to what the party sought to establish, wi th
out a statement of the exact evidence offered, 
will not be sufficiently definite to enable the 
court to pass upon an exception to a ruling on 
such evidence: Cousins v. Westcott, 15-253. 

A statement in a bill of exceptions tha t it 
contains the substance of the evidence is not 
sufficient where it is necessary, in order to au
thorize the court to pass on the action of the 
court below, that it shall have before it all the 
evidence in the case: Thompson v. Mumma, 
21-65 ; Burlington Gas Light Co. v. Green, 2 1 -
335; Lea v. Roads, 22-408; McKenzie v. Kitler, 
27-254; Jemmison v. Gray, 29-537; Davis v. 
Card, 33-593; Hubbard v. Epperson, 40-408; 
Walker v. Beaver, 50-504. 

Where the bill of exceptions, after sett ing 
out evidence, continued, "be ing all the evi
dence offered bjr the plaintiff to sustain t he 
issue on his part ," field, tha t it sufficiently ap
peared that the evidence was all in the record 
to enable the supreme court to review the rul
ing of the lower court on a motion for nonsui t : 
Rowan v. Lamb, 4 G. Gr., 468. 

Where it is necessary that the record shall 
be shown to contain all the evidence, such fact 
must appear irom the judge's certificate and 
not merely Lorn his reference to such a certifi
cate made by the short-hand reporter: Walker 
v. Beaver, 50-504. 

W h e n i n s u f f l e i e n c y of e v i d e n c e i s r e 
l i e d u p o n as ground lor new trial in the lower 
court, and the motion is overruled, the rul ing 
cannot be reviewed unless the record contains 
all the evidence: Stale v. Lyon, 10-340; State 
v. llockeuberry, 11-289; Barsons v. Chapman, 
11-294: MeCool v. Galena cfe C. U. R. Co., 17-
461; Garber ;;. Clayton County, 19-29; Beat v. 
Stone, 22-447; McKenzie v. Kitler, 27-254; 
Smith v. Cedar Falls & M. R. R. Co., 30-£44; 
Davis v. Card, 33-592: Everett v. Union Pacific 
R. Co., 59-243; Crystal v. Des Moines, 65-502. 

The supreme court will not disturb a ver
dict, on appeal, for insufficiency of evidence 
to support it, if it has not ail the evidence be
fore i t : Barker v. Kuhu, 38-392. 

Where the evidence on which the court be
low acted is not before the supreme court, the 
action of the lower court cannot be inquired 
into so far as it purports to be based upon the 
evidence: Skiff v. Mershon, 7-79. 

I m p e a c h i n g e v i d e n c e : In order tha t the 
action of the lower court in rejecting evidence 
offered to impeach a witness may be reviewed, 
the record should show the evidence given by 
the witness and what it was proposed to prove 
for the purpose of impeachment : Shephard v. 
Brenton, 20-41. 

Rulings upon evidence; prejudice 
m u s t a p p e a r : Where the answers to ques
tions objected to, or sought to be elicited by 
such questions, are not shown by the record, 
the supreme court cannot review the rul ing 
of the lower court in sustaining or overruling 
such objections. I t must affirmatively appear 
tha t the action of the court, even if erroneous, 
was prejudicial: Mays v Deaver, 1-216; Speers 
v. Fort tier, 6-553; Hanan v. Hale, 7-153; Wil-
ley v. Hall. 8-02; Lucas v. Jones, 44-298. 

W h e n e v i d e n c e i s a d m i t t e d o v e r o b j e c 
t i o n t h e r e t o : In reviewmg the action oi the 
court in overruling an objection to a question, 

t he mater ial inquiry is not whether a n im
proper question was asked, but whe ther im
proper testimony was received, and error can
not be made to appear unt i l it is shown t h a t 
the question objected to was answered, and 
wha t the answer w a s : Thurston v. Cavenor, 
8-155; Campbell v. Chamberlain, 10-337 ; State 
v. Keeler, 28-551; Manny v. Woods, 33-265; 
Mosier v. Vincent, 34-478. 

I t must be made to appear wha t the witness 
testified to, and tha t such test imony was ma
terial and prejudicial : Oliver v. Depew, 14-
490: Bradley v. Kavanagh, 12-273. 

Where a record is admit ted over an objec
tion thereto, but the record is not made to ap
pear in the bill of exceptions, the ru l ing can
not be reviewed: Oliver v. Depew, 14-490. 

The record must disclose facts affirmatively 
showing tha t the admission of evidence over 
objection was error to the prejudice of the 
par ty objecting, to war ran t reversal on t h a t 
g round : Green v. Cochran, 43-544; Higley v. 
Newell, 28-516. 

Bu t where evidence is admit ted over t he 
objection of a par ty it will be presumed t h a t 
the court considered it, and that , if it was er
roneously admitted, prejudice resul ted: Leas-
man v. Nicholson, 59-259. 

W h e n e v i d e n c e i s e x c l u d e d : I n order 
to determine whether prejudice has resul ted 
to a party by the exclusion of evidence offered 
by him, the answers, or the facts proposed to 
be proved by the witness in response to the 
question asked, must be made to appear. Un
less prejudice be thus shown, the error in 
sustaining objection to the question or the evi
dence offered will not be ground of reversal : 
Jenks v. Knott's Mexican Silver Mining Co., 
58-549; Gronun v. Kukkuck, 59-18; Bays v. 
Hunt, 60-251; Kelleher v. Keokuk, 60-473 ; Fla
vian v. Malvin, 61-752; Shellito v. Sampson, 
61-40; State v. Montgomery. 65-483. 

The court mus t be advised by the record of 
the character of the proposed evidence and the 
facts which the par ty desiring to introduce it 
claimed would have been established by i t : 
Votaw v. Diehl, 62-676; Baddleford v. Cook, 

74-433. 
W h e n the purpose of a question is not dis

closed by the record, the supreme cour t will 
not interfere with the rul ing of the court 
below in excluding i t : State v. Ross, 31-467. 

Where the bill of exceptions is so indefinite 
and uncertain tha t it cannot be determined 
what the evidence excluded was to which ob
jection is made, the supreme court will not, 
on appeal, pass upon the correctness of the 
action of the lower cour t : Hunt v. Daniels, 
15-146. 

A rul ing of the court in refusing to require 
the production of a wri t ten ins t rument cannot 
be reviewed on appeal unless it appears tha t 
the ins t rument would have tended to establish 
the issue on the part of the party calling for 
i t : Greenough v. Shelden, 9-503. 

Error of the court in excluding evidence 
will be deemed wi thout prejudice unless the 
record shows tha t such evidence was mater ial 
to the issues: Atkins v. Anderson, 63-739. 

But if the record states wha t the evidence 
rejected tended to prove, such s ta tement will 
be presumed to be t rue, and will enable the 
appellate court to determine whether such re-
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jection, if enoneous, was mater ia l : Spaulding 
v. Adams, 63-437; Chase v. Scott, 33-309. 

If the materiali ty of the evidence sought to 
be introduced is apparent on the face of the 
question asked, it is not necessary that it ap
pear that the party seeking to introduce it 
state what he expects to prove thereby; but if 
this is not apparent, the party seeking to in
troduce the evidence must state what he ex
pects to prove, and thus make the materiality 
of the question appear : Mitchell v. Harcoiirt, 
62-349; Votaw v. Diehl, 62-676; Kuhnv. Gus-
tafson, 73-633. 

R e v i e w of i n s t r u c t i o n s : W h a t record 
must show, see notes to g 3996. 

F i n d i n g s of fac t by the court below will 
be presumed correct and supported by the evi
dence, if the evidence is not all before the su
preme court : Napier v. Wiseman, 3 G. Gr,, 
246; Hamilton v. Walters, 3 G. Gr., 556; Ros-
seauv. Pine, 1-98; Snellv. Kimmell, 8-281. 

A n o r d e r of the lower court will not be in
terfered with on appeal where the supreme 
court has not before it all the evidence upon 
which the lower court acted: Krause v. 
Hampton, 11-457; Adams v. Peck, 14-508. 

T h e g r a n t i n g of a n e w t r i a l on the 
ground ot newly-discovered evidence wdll not 
be interfered with on appeal if it does not af
firmatively appear that all the evidence on 
which it was granted is before the appellate 
cour t : Sowdenv. Craig, 20-477; S. G, 21-580. 

Statement of judge as to evidence: 
Where a judge, in overruling a motion for a 
new trial, certifies that the newly-discovered 
evidence on which a new trial is asked is cu
mulative, such statement will be regarded, on 
appeal, as t rue, when the evidence itself is not 
before the court : Seymour v. Hoyt, 23-19. 

A j u d g m e n t will not be interfered with, 
on appeal, because not warranted by the evi
dence, unless all the evidence is before the ap
pellate cour t : Green v. McFuddin, 5-549. 

IV. W H A T W I L L AND W H A T W I L L N O T W A R 
RANT REVERSAL. 

a. Presumptions of Regularity. 

I n f a v o r of a c t i o n b e l o w : Every reason
able presumption is to be entertained in favor 
of the ruling of the court below and the cor
rectness of its j udgmen t : Davis v. Moffit, 
4 G. Gr., 92; Hendrie v. Rippey, 9-351; David 
v. Leslie, 14-84; Morris v. bteete, 62-228; Hin-
trager v. Kiene, 62-605; Bower v. Webber, 69-
286; In re Will of Norman, 72-84. 

This presumption in favor of the action of 
the court below will prevail unless overcome 
by something appearing of record: Brobst v. 
Thompson, 4 G. Gr., 135; Lawson v. Campbell, 
4 G. Gr., 413; Speers v. Fortner, 6-553; Sco-
field v. Ford, 56-370. 

The presumption is in favor of the action of 
the lower court, and it will be inteifered with 
only whore it affirmatively appears that some 
prejudicial error has been commit ted: Hunt v. 
Higman, 70-406. 

I t in any view the action of the court can 
be sustained, the presumption in favor of its 
correctness will prevail: Arneson v. Thorsiad, 
72-145. 

An appellate court is always bound to ex
ercise presumptions in favor of the judgment 
it reviews, unless it is shown tha t the law and 
justice have been violated by such j u d g m e n t : 
State v. Hopkins, 67-285. 

Where the record does not show what the 
issues in the case were, such issues will be 
presumed as would render the action of the 
court proper. Holland v. Union County, 68-56, 

I t will be presumed that there was sufficient 
testimony to support the judgment rendered 
unless the contrary appears: Brady v. Malone, 
4-146: Hefferman v. Burt, 7-320; Jennings v. 
Conn, 11-542; Willett v. Millman, 61-123; 
Phillips v. Phillips, 46-703. 

It will be presumed, in favor of the finding 
of the court, tha t lawful evidence authorizing 
such finding was introduced and considered: 
Henry v. Evans, 58-560. 

The supreme court will not, for the purpose 
of reversing a cause, presume that the proof 
established a state ot facts which would ren
der the decision of the court below erroneous, 
if a state of facts can be supposed under which 
such decision would be correct: Crane v. 
Ellis, 31-510. 

Where the record shows some evidence on 
which a rul ing could be supported, it will be 
upheld, no evidence to the contrary appearing: 
Blythe v. Blythe, 25-266. 

Where there is nothing in the bill of excep
tions showing the existence of grounds on 
which a motion for new trial is based, it will 
be presumed in support of the action of the 
court in overruling such motion that such 
grounds were not shown to exist: Keys v. 
Francis, 28-321. 

Where no finding of facts is made the pre
sumption is that the court found such facts as 
will justify the conclusion of law, and the 
conclusion will not be held erroneous unless 
there is a finding of facts from which error 
affirmatively appears, or error appears other
wise from the record: Oskaloosa v. Pinkerton, 
51-697. 

Where it does not appear upon what facts 
the decision of the lower court was based, 
such a finding of facts will be presumed as 
will support the decision: Fouts v. Pierce, 
64-71. 

Where the judgment below is based upon 
an authentication of a judgment from another 
state, which is insufficient, the presumption 
will be entertained tha t there was other evi
dence sufficientiy showing such judgment , 
unless the contrary appears: Clemmer v. 
Cooper, 24-185. 

Where it appears that attorneys' fees were 
taxed, after rendition of judgment in the case, 
as they might properly be, it will be presumed 
that such taxation was made upon proper evi
dence being introduced, al though it docs not 
appear that there was any such evidence: 
Kelso v. Fitzgerald, 67-266. 

In the absence of a showing in the record to 
the contrary, the supreme court will presume 
that there was before the lower court suffi
cient evidence to jus t i fy the finding that de
fendant had been duly and legally served wi th 
process: Kent v. Coquillard, 67-500. 

Where appellants were defaulted, and the 
record did not show what proof was introduced 
to sustain the bill, held, that it would be pre-
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Burned there was enough evidence to support 
the averment upon which judgment was ren
dered : Semple v. Lee, 13-304. 

Where the decree recites that certain mat
ters essential to the jurisdiction of the court 
were made to appear, it will be presumed on 
the appeal that they were made to appear in 
the proper manner and that the court render
ing such decree performed its duty: Jewett v. 
Miller, 12-85. 

The supreme court will presume in favor of 
the regularity of the proceedings below, even 
though such proceedings are not shown by 
the record: Dixon v. State, 3-416. 

Where the record showed that the trial was 
not by jury, held, that it would be presumed 
that a jury was waived, although that fact 
did not appear: Hawkins v. Rice, 40-435. 

E r r o r mus t affirmatively appear : Error 
will not be presumed, and the party alleging 
the existence of error to his prejudice must 
make it affirmatively appear: Hudson v. 
Mathews, Mor., 94; Isett v. Oglevie, 9-313; 
Way v. Lamb, 15-79; Carpenter v. Parker, 
23-450; Messer v. Reginnitter. 32-312; Stew
art v. Bishop, 33-584; State v. Foster, 40-303; 
Thompson v. Winnebago County, 48-155; Pot
tawattamie County v. Marshall County, 56-
410. 

Mus t be clearly manifest: Wherever 
error is complained of it should be made to 
appear not only affirmatively but with reason
able certamtv: Randolph Bank v. Armstrong, 
11-515, Gantzv. Clark, 31-254. 

P resumpt ion in favor of record: Where 
an aostract showed an interlineation with a 
pen, and it appeared that the finding of the 
court below would not have been justified un
less the allegation of the petition was such as 
shown by the abstract as amended by the in
terlineation, held that, in the absence of any 
showing to the contrary, it would be presumed 
that the abstract as thus amended was correct: 
Mahaska County v. Ruan, 45-328. 

Defect in t h e record : Error cannot be 
presumed from mere omission or defect in the 
transcript. It must appear affirmatively. 
Unless it does so appear, the presumption of 
law is that the proceedings of the court below 
were legal and proper: Mackemer v. Benner, 
1 G. Gr., 157. 

Where a demurrer to a portion of the counts 
of an answer was sustained, and no action as 
to other counts appeared of record, but they 
might properly have been stricken out, held, 
that it would be presumed they were stricken 
out and that the action of the court was 
proper: District T'p v. Smith, 39-9. 

P re sumpt ion as to p leadings : Where 
there was a cross-petition, and the case was 
tried as though a reply thereto had been filed, 
held, that the court would presume there was 
such reply, although none appeared in the 
record: Hervey_ v. Savery, 48-313. 

Where ruling does not appear: If it 
appears that a motion or demurrer was filed 
in the lower court, but it does not appear that 
any ruling was made thereon, it will be pre
sumed that such motion or demurrer was 
waived: Sigler v. Woods, 1-177; Busick v. 
Burnm, 3-63; Boardman v. Beckwith, 18-292; 
State v. Ross, 21-467; First Nat. Bank v. 
Carpenter, 41-518; Moore v. Gilbert, 46-508. 

Inc iden ta l r u l i ngs : The presumption in 
favor of the correctness of the rulings of the 
court below is especially applicable to those 
questions which are ever recurring and de
pend for their solution upon the discretion of 
the court: Clinton Nat. Bank v. Torry, 30-85; 
Thompson v. Buruham, 35-411. 

Acts done in court in the progress of the 
case are presumed to be in accordance with 
law unless the contrary is made to appear. A 
presumption as to the regularity of the pro
ceedings of the lower court will always be ex
ercised, and error in such proceedings must be 
affirmatively shown to warrant a reversal: 
McCue v. Wapello County, 56-698. 

Fac t s p r e s u m e d : The presumption to be 
entertained in support of the ruling of the 
lower court requires that, if it would be cor
rect under any presumable state of facts not 
inconsistent wdth tiie pleadings and the rec
ord, it shall be upheld: Ward's Heirs v. Coch
ran, 36-432; Johnson v. Mautz, 69-710; Stone 
v. Hawkeye Ins. Co., 68-737; Freher v. 
Geeseka, 5-472. 

W h e r e sufficient g r o u n d appea r s upon 
which the judgment of the court below can 
be upheld, it will be presumed that the judg
ment was rendered on such ground: Frederick 
v. Mitchell. 1-100; State v. Gibbs, 39-318; 
Steel v. Miller, 40-402. 

One of several g r o u n d s : If there be sev
eral grounds upon which a ruling may have 
been based, it will be upheld if any of such 
grounds are sufficient to support it, and if, 
among several insufficient grounds, one would 
be sufficient under certain conditions that may 
have existed, the supreme court will presume 
that such conditions existed and that the rul
ing was based thereon: Worthington v. Olden, 
31-419. 

Where a case is submitted to the jury on 
two issues, and a verdict is returned in favor 
of one of the parties which is sustainable on 
one of the issues upon the evidence introduced, 
but not by any evidence in support of the 
other, it will be presumed that the verdict was 
upon the issue upon which there was evidence 
supporting it, and any error of the court be
low in refusing to take the other issue from 
the jury will be deemed to have been error 
without prejudice: Calder v. Smalley, 66-219. 

Where an instruction was correct as to one 
question of fact involved and incorrect as to 
another, and it appeared that, under the evi
dence, the second question could not have 
been found as assumed in the instruction 
without the verdict being contrary to the evi
dence, held, that it would be presumed the 
verdict was found upon facts in harmony with 
the first branch of the instruction, and the 
error as to the other branch was without prej
udice: State v. Sanders, 30-582. 

If no g r o u n d can be discovered nor is 
pointed out upon which the action of the 
court can be upheld, the presumption of reg
ularity will be overcome: Baird v. Chicago, 
R. I. & P. R. Co., 61-359. 

Where but one ground of objection is urged 
it must be presumed the ruling was on that 
ground, though erroneous: Emery v. Emery, 
54-106. 

Admiss ion of ev idence : If evidence may 
have been admissible under some aspects 
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which the case may have assumed, and all the 
evidence is not before the court, it will be pre
sumed that there was a state of facts author
izing the admission of the evidence objected 
t o : Chase v. Scott, 33-309. 

Where it appears tha t evidence was ex
cluded, but it does not appear upon what 
ground, it will be presumed that there was 
some ground therefor, where the evidence is 
not all before the cour t : Cook v. Sioux City& 
P. R. Co., 37-426. 

If objection to evidence is sustained, and the 
record does not show the ground of the objec
tion, if the evidence is vulnerable to any ob
jection, it will be presumed that was the one 
made and sustained: Hoben v. Burlington & 
M. R. R. Co., 20-562. 

Where no other evidence than tha t appear
ing in the record could legitimately have been 
presented in the court below, it will not be 
presumed that the action of the court was 
based on anyth ing not appearing of record: 
McGovern v. Keokuk Lumber Co., 61-265. 

Where the evidence is not all before 
t h e c o u r t , the action of the court in dissolv
ing an injunction will not be reversed, but it 
will be presumed tha t a sufficient showing was 
made to justify the action of the court beiow: 
Gray v. Montgomery, 17-66. 

Where the evidence is not all before the 
court it will be presumed that there was evi
dence sufficient to support the verdict : State 
v. Pitman, 38-252. 

The same presumptions of regularity obtain 
in favor of the proceedings in a case in equity 
as in an action at law. Unless the contrary 
appears it will be presumed that the decree 
was authorized by the evidence: Garner v. 
Pomroy, 11-149. 

Where the evidence upon which the court 
below has acted is not all before the supreme 
court, it will be presumed that the action of 
the lower court was proper under the evi
dence: State v. Postlewait, 14-446; Mcintosh 
v, Kilbourne, 37-420; Laughlin v. Main, 63-
580; Stale v. Drorsky, 73-484. 

I n s t r u c t i o n s : As to the presumption in 
regard to giving or refusing instructions, see 
notes to g 3996. 

b. What Errors Deemed Prejudicial. 

E x c e p t i o n s o n i m m a t e r i a l p o i n t not 
considered: See g 4043 and notes. 

E r r o r s w a i v e d : That amending or plead
ing over waives error in ruling on demurrer, 
see g 3860 and notes. 

Application by a par ty for the reconsidera
tion by the court of its ruling on a motion for 
a new trial will not waive error committed in 
such ruling and prevent the party from taking 
advantage thereof on appeal: Anderson v. Ca-
hill, 65-252. 

E r r o r i n f o r m e r a c t i o n : Where suit was 
brought against several defendants for dam
ages arising from illegal sale of intoxicating 
liquors, and the owner of the property in 
which the business was conducted was made 
a joint defendant, and a judgment by default 
was rendered against one of the sellers, the 
owner asking to be allowed to defend for such 
pa r ty ; and afterward, a change of venue be
ing first had as to the owner, judgment was 

rendered against him making the first judg
ment a lien against his property, held, tha t he 
could not on appeal in the latter case raise 
any error committed in refusing him leave to 
defend in the former case: Putney v. O'Brien, 
53-117. 

Where justice has been done: Where it 
appears that justice has been done, and that 
a new trial would result in the same verdict 
or the same judgment , the action of the court 
in refusing to grant a new trial on the ground 
of errors of law committed will not be re
versed on appeal: Dawson v. Wisner, 11-6. 

If the court below has erred in the decision 
of a legal proposition, and the supreme court 
can see that with the necessary correction the 
verdict on the second trial must be the same 
as the first, then the gran t ing of a new trial 
by the lower court might be reversed; but if 
it is not manifest tha t upon such correction of 
error the second trial would result as the first, 
the action of the lower court in granting a new 
trial will not be interfered wi th : Braddy v. 
Lumery, 11-29. 

While a verdict will not be sustained that is 
clearly against erroneous instructions, yet, in 
a particular case, as the court below did not so 
regard it, and it appeared that substantial jus
tice was done by the verdict, held, tha t it would 
not be reversed for that reason alone: Allison 
v. King, 25- 56. 

Judgmen t will not be reversed because of an 
alleged erroneous instruction by the court, 
when the judgment is more favorable to the 
appellant than a fair construction of the evi
dence justifies: McNally v. Shobe, 22-49. 

Where the j u ry were not sufficiently in
structed as to the measure of damages, but it 
appeared that their verdict was not beyond the 
jus t sum that plaintiff ought to recover as law
ful damage, held, tha t the judgment should 
not be reversed: Cooper v. Central R. of Iowa, 
44-134. 

A judgment will be affirmed upon appeal if 
it is correct, al though the reasons given for it 
by the court below may have been erroneous: 
Jamison v. Perry, 38-14; Whiting v. Root, 52-
292. 

A cause will not be reversed because of an 
inconsiderable error in the amount of the 
judgment rendered: Callanan v. Shaw, 24-
441; Keokuk County v. Howard, 42-29. 

R e m i s s i o n of e x c e s s : Where a judgment 
is rendered tor an amount in excess of that 
due, but on appeal the successful par ty offers 
to remit the excess over the proper amount, 
the judgment will not be reversed: Morrill v. 
Miller, 3 G. Gr., 104. 

F a i l u r e t o g i v e n o m i n a l d a m a g e s n o t 
g r o u n d for r e v e r s a l : The supreme court 
will not reverse a judgment because nominal 
damages were not allowed, even though it ap
pears tha t the appellant was entitled thereto: 
Watson v. Van Meter, 43-76; Rowley v. Jew-
ett, 56-492; Phenix Ins. Co. v. Findley, 59-591; 
Case Thresfiing Machine Co. v. Haven, 65-359; 
Watson v. Moeller, 63-161; Wire v. Foster, 62-
114. 

An omission to assess nominal damages, 
where there is a mere technical r ight of re
covery, is not ground for reversal: Norman v. 
Winch, 65-263. 

Although a case will not be reversed where 
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the only right involved is that to nominal 
damages, yet if it does not appear that no 
more than nominal damages could be recov
ered, the refusal of the court to allow any re
covery may be reversed: Madison County v. 
Tullis, 69-720. 

c. Review of Ruling Granting or Refusing New 
Trial. 

Discret ion of lower court not interfered 
with on appeal: See notes to g 4044. 

Conflict in evidence: The action of the 
lower court in overruling a motion for a new 
trial based on the ground that the verdict is 
against the evidence will not be interfered 
with, on appeal, if the conflict in the testi
mony is great, and its weight is not clearly 
against the verdict: Ackley v. Berkey, 22-226. 

Where there is a conflict in the evidence the 
action of the court below in overruling a mo
tion for a new trial will not be disturbed, on 
appeal, unless a clear case of abuse of discre
tion is made to appear: Hubbell v. Ream, 31-
289. 

Where there is a conflict in the evidence 
the supreme court will not interfere with the 
action of the lower court in refusing to set aside 
the verdict on the ground that it is not sup
ported by the evidence: Chambers v. Brown, 
69-213. 

Where the evidence is conflicting, and the 
court below, wdiich heard the evidence, with 
full opportunity for observing the manner 
and appearance of the witnesses, has over
ruled a motion for a new trial on the ground 
that it is not supported by the evidence, the 
supreme court will not interfere: Snyder v. 
Eldredge, 31-129; Mahaney v. Bell, 42-383. 

The discretion of the trial court in overrul
ing a motion for a new trial on the ground 
that the verdict is contrary to the evidence 
will not be reversed where there is a conflict 
in the testimony: Buss v. Steamboat War 
Eagle, 14-363; Brockman v. Berry hill, 16-183; 
Burlington Gas Light Co. v. Green, 22-508; 
Pierce v. Walker, 23-424; McCabe v. Knapp, 
23-308; Callanan v. Shaw, 24-441: Sehrimper 
v. Heilman, 24-505; Hull v. Alexander, 26-
569; Sherman v. Western Stage Co., 24-515, 
554; Garland v. Wholeham, 26-185; Todd v. 
Branner, 30-439; Snyder v. Nelson, 31-238; 
Bergert v. Davenport City R. Cd., 34-571. 

Verd ic t against manifest jus t ice : When 
the court conscientiously believes that a ver
dict is against the truth or the weight of the 
submitted evidence a new trial should unhesi
tatingly be ordered: but to justify such infer
ence the mind should be brought irresistibly 
to the conclusion that the verdict was not the 
result of a free, sound and unbiased exercise 
of judgment 011 the part of the jury, and that 
manifest injustice would result if the verdict is 
permitted to stand: McKay v. Thoringlon, 15-25. 

Whenever a verdict is clearly, not doubt
fully, against the manifest justice of the case, 
it is the duty of the trial judge unhesitatingly 
to set it aside; but where there is a conflict of 
evidence, and the jury, being clearly charged 
as to the law, have found a verdict which the 
trial court has refused to set aside, the su
preme court will not interfere: Smith v. Will
iams, 23-28. 

VOL. 11 — 83 

Manifest e r ro r : The error in overruling a 
motion for new trial must be clearly manifest 
to warrant a reversal: Bellamy v. Doud, 11-
285. 

Verdict against immaterial evidence: 
To justify the granting of a new trial on 
the ground that the verdict is against the 
weight of the evidence, such want of evidence 
mu relate to a material issue legitimately 
raised by the pleadings. The refusal of the 
lower court to grant a new trial when the ob
jection is that the verdict is contrary to imma
terial evidence, though admitted without ob
jection, will not be reversed or disturbed on 
appeal: Barker v. Hendrie, 3-263; Scott v. 
Morse, 54-732. 

Verdict supported by evidence: It is 
not the province of the supremo court to over
rule both the jury and the lower court in a 
conclusion reached by them as between con
flicting evidence: Sloan v. Central Iowa R. 
Co., 62-728. 

Where the verdict finds support in the evi
dence the supreme court will not reverse the 
action of the court below in refusing to grant 
a new trial, although it believes that the pre
ponderance of evidence is the other way: 
Johnson v. Chicago, R. I. & P. R. Co., 58-
348. 

Excess ive ve rd ic t : The court below, 
having a full opportunity of understanding 
whether the verdict is excessive, should fear
lessly assume the responsibility of setting it 
aside on that ground, but the supreme court 
will be very reluctant to disturb verdicts in 
this respect: Bower v. Burlington & S. W. B. 
Co., 42-546. 

Where, in an action for personal injuries, 
the jury has rendered a verdict which the 
court below has refused to set aside as excess
ive, the supreme court will not, ordinarily, 
interfere: Brown v. Jefferson County, 16-339. 

W h a t the record m u s t show: The su
preme court cannot undertake to say that the 
lower court has abused its discretion, either in 
granting or refusing a new trial, unless the 
whole case is presented to it by the record: 
Barker v. Brown, 15-70. 

Action of lower court overruled: If 
the verdict is clearly in conflict with the evi
dence, and works manifest injustice, the re
fusal of the trial court to grant a new trial 
may be overruled on appeal: Sadler v. Bean, 
38-684. 

Where there is no doubt as to the incorrect
ness of the verdict, the supreme court will 
grant relief therefrom by overruling the ac
tion of the lower court in refusing a new trial: 
Martin v. Orndorff, 20-217; Lester v. Sallack, 
31-477. 

Where material findings of fact in a special 
verdict are wholly unsupported by the evi
dence, and the court below has overruled a 
motion for new trial, the supreme court will 
reverse the judgment: McCarty v. James, 62-
257. 

Pass ion or pre judice : But such decision 
will not be disturbed unless so barren of sup
port as to warrant the finding that it was the 
result of passion or prejudice: Schermer v. 
Gendt, 52-742. 

Verd ic t no t t h e r e su l t of free a n d 
unb iased j u d g m e n t : Where the mind is 
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brought inevitably to the conclusion that tho 
verdict was not the result of a free, honest and 
unbiased exercise of judgment on the testi
mony submitted, and that manifest injustice 
will result if judgment is rendered thereon, 
t he court below should grant a new trial; and 
where ouch a case is made clearly apparent to 
the supreme couit a new trial will be ordeied, 
though refused by the court below: Juiirdan 
v. Reed,, 1-135; Fawceti v. Woods, 5-100; By
ington v. Woodicard, 9-360. 

D i s c r e t i o n s u b j e c t t o r e v i e w : An error 
of tho couit m grant ing or rel using a new 
trial on a legal proposition is reviewable on 
appeal with no more presumption in its favor 
than a ruling made in any other stage of tho 
case: Byington v. Woodward,, 9-360. And see 
notes to g 4014. 

Where tne court below in granting or refus
ing a new trial misstates a legal proposition it 
is as much the subject of revision as any other 
question. In such cases the granting or refus
ing the motion is not a question of discretion, 
but is to be determined upon the law appli
cable to the case: Stewart v. Ewbank, 3-191; 
Riley v. Monohan. 26-507. 

While m most cases the question of the 
granting ot a new trial is within the sound 
discretion of the trial court, and such discre
tion wdl not be interfered with, yet if the 
grounds for a new trial appear of record and 
come within the weli-recogmzed rules of law 
the action ol the court in refusing; a new trial 
may be reversed: Jones v. Feummore, 1 G. 
Gr., 134; Shaw v. Sweeney, 2 G. Gr., 587; 
Humphi eys v. Hoyt, 4 G. Gr., 245; In re Will 
of Coffman, 12-491. 

O t h e r g r o u n d s for n e w t r i a l : Where 
the ground for new trial is accident or sur
prise, or that injustice has been done, the 
trial court is vested with a large discretion, 
'which -,v ill not be interfered with on appeal 
unless the error affirmatively appears: Hill v. 
Denslinyer, 61-240. 

The action of a trial court in passing upon 
misconduct of counsel as a ground for new 
trial will be sustained on appeal unless it 
clearly appears to have been erroneous: Sun-
berg v. b'abcock, 66-515. 

Whether a new trial should be granted for 
misconduct of the ju ry is left largely to the 
sound discretion of the trial court, which is in 
a much better position to deiermme whether 
the rights ot the parties have been affected by 
such misconduct than the supreme court can 
be, and it the lower court has detei mined that 
there should be another trial on that ground, 
its discretion will not be interfered with unless 
it is made to appear very clearly that there 
has been an abuse of discretion: Berry v. Cot-
ting hum, 03-41. 

Whore, upon the allegations of misconduct 
of the jury made as a ground for a new trial, 
there is a conflict in the evidence, the finding 
of the c iiirt in ruling upon such motion must 
have i no saixie force as its finding upon any 
other question of fact arising in an action at 
law : WaUon v. Siotts. 68-659. 

The supreme court wiif not interfere with 
the action of the court below in refusing to 
gran t a new trial on the ground of miscon
duct ol the ju ry where there is a conflict in 
the evidence as to the nature of such miscon
duct : Todd v. Branner, 30-439. 

A new trial will not be granted on appeal 
when a witness has given materia! evidericv 
without being sworn, unless it be shown that 
the part}' complaining, or bis attorney, did 
not know of the tact until after the verdict: 
Riley v. Monohan, 26-507. 

W h e r e n e w t r i a l i s g r a n t e d : An ordei 
granting a new trial may ue reviewed: Stew
art v. Ewbank, 3-191; Cook v. Sypher. 3-484; 
Newell v. Sanjord, 10-396. 

But the supreme court will exercise a pre
sumption in favor ol the correctness of the 
ruling ol the court below, and will not inter
fere with an order granting a new trial where 
it does not affirmatively appear that the ac
tion is erroneous: Boaraman v. Chicago & N, 
W. R. Co., 32-391. 

I t is a constant practice in the supreme court 
to refuse to disturb the action of tho court 
below when a new trial is granted, al though 
the ruling of the lower court would also nave 
been upheld if the new trial had been refused'. 
Ibid.; McKay v. Thoriugton, 15-25. 

When the trial court detei mines that the 
verdict is contrary to the evidence, and ought 
to be set aside on that ground, the case must 
be a very cleai one to warrant an appellate 
court in interfering v\ith its action: Moran v. 
Harris, 63-390. 

Where the trial judge has determined tha t 
the lair administration ol the law demands 
that a n e w f u a l should be granted for any 
cause which the law recognizes as a ground 
for a new trial, his action will be interfered 
with on appeal only when it is shown that he 
has abused the discietion with which the law 
vests h im: Rogers v. Winch, 65-168. 

The action of tne court in setting aside a 
verdict and granting a new trial w ill not be 
interfered with where it does not appear that 
the discretion reposed in the trial court has 
been abused or erroneously exercised: Laver-
enz v. Chicago, R. I. & P. R. Co., 53-321. 

Where it appears tha t the court below, wi th 
full knowledge of all the circumstances trans
piring at the ti ial , has ordered a new trial, the 
supreme court will not interieie therewith, 
unless error m the action oi the couit is made 
affirmatively to appear: Fiulcy v. David, 7-3. 

The supreme court seldom interferes with a 
ruling of the court below m granting a new-
trial, and would not be justified in doing so 
except in a clear case: Lytton v. Chicago, R. 
I. & P. R. Co., 69-338. 

A s t r o n g e r c a s e should be made to justify 
the interposition of the supreme court when 
a new trial has been granted than where it 
has been refused: Rub/" v. McDonald, 7-90: 
Newell v. Sanford, 10-390; Shepherd v. Bren-
ton, 15-84: Burlington Gas Light Co. v. Gi een, 
21-335; Chapman v. Wilkinson, 22-541; Wlute 
v. Poorman, 24-108; Roberts v. Jones, 30-525; 
Forney v. Ralls, 30-559; Pickering v. Kn k-
patrick, 32-103; Boardman v. Chieaqo cl N. 
W. R. Co., 32-391; Tegeler v. Jones,' 33-231; 
New York Piano Forte Co. v. Mnellei, 38-552; 
Howell v. Snyder, 39-610; Conkiin v. Dubuque, 
54-571. 

Where the tr ial court has set aside the ver
dict and granted a new trial, the supreme 
couit will not be inclined to set aside the rul
ing on appeal: Robinson v. Bacon, 24-409. 
. Where a court g iants a new trial on the 

ground that the ju ry were contused and mis-
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led by the instructions, the supreme court 
will not interfere: Reeves v. Royal, 2 G. Gr., 
451. 

An order granting a motion for a new trial 
will not bo disturbed on appeal when the 
grounds alleged are fairly supported and there 
is nothing to show abuse of discretion: Sand
ers v. Clark, 22-275. 

While it is true that a stronger showing 
should be made to justify an interposition of 
the supreme court when a new trial has been 
granted than when refused, yet, where the 
court in ordering a new trial misapplies a legal 
proposition, such ruling should be reviewed 
where made upon motion for new trial, the 
same as upon the ruling on any other legal 
question, and in so doing the discretion of the 
trial court as to granting new trials is not in
terfered with: Mehan v. Chicago, R. I. & P. 
R. Co., 55-305. 

No discretion is reposed in the court in deter
mining whether or not evidence which is relied 
on to entitle the party to a new trial on the 
ground of newly-discovered evidence is cumu
lative, and a ruling of the court in granting a 
new trial upon the showing as to such evi
dence will be reviewed as readily as though 
the court had refused to grant the new trial: 
Manson v. Ware, 63-345. 

_ If the verd ic t is con t ra ry to ins t ruc 
t ions, and the lower court has granted a new 
trial on that ground, its action will not be 
disturbed on appeal, nor the instructions given 
be reviewed. It is the duty of the jury to re
gard the instructions as the law, and find a 
verdict accordingly, whether thej' be right or 
wrong: Caffrey v. Grooine, 10-548; Savery 
v. Busiek, 11-487; Jeweti v. Smart. 11-505; 
Taylor v. Cook, 14-501; Porter v. Thomson, 
22-391. 

Where, under the evidence, it is apparent 
that the jury Las disregarded an instruction of 
the court, the supreme court will reveiso the 
action of the lower court in fading to set aside 
the verdict and grant a new trial on that 
ground: Nichols v. Chicago, R. I. &P. R. Co., 
69-154. 

And further as to duty of jury to follow the 
instructions, see notes to g 3996. 

The act ion of the lower cour t in set
t ing aside a verdict will not, in general, be 
interfered with on appeal on the ground that 
it is not sustained by the evidence: Engs v. 
Priest, 65-232. 

Abuse of discret ion m u s t appear : Where 
a new trial is granted by the lower court on 
the ground that the verdict is not sufficiently 
supported by the evidence, the action of such 
court in determining such question will not be 
disturbed on appeal unless it appears that 
there has been an abuse of discretion in such 
ruling: Hill v. Denslinger, 61-240; Stewart v. 
Dunlap, 61-248; Conkliu v. Dubuque, 54-571; 
Bickering v. Kirkpatriek, 32-163; Able v. 
Frazier, 43-175; Mchair r. McComber, 15-368. 

Ana wnere the verdict has been set aside by 
the court below as not supported by the evi
dence, and a new trial granted, it will requiie 
a stronger showing to warrant the interfer
ence oi the appellate court than when a new 
trial asked on similar giounds has been re
fused: Jenkins v. Chicago & N. W. R. Co.. 
32-97. 

Where the verdict or the report of the referee 
is set aside by the court below, the supreme 
court will reluctantly interfere, and will do so 
only when there is nothing found in the record 
to support the ruling: Lyons v. Harris, 73-
292. 

Action of the court in sustlining a motion 
for a now trial on the ground of surpiiso will 
not be reversed unless the supreme com t is 
well satisfied that such discn tion lias been 
abused: Sehumaker v. Gelpcke, 11-84. 

Conclusive propcncleranee of evi
dence : To authorize the reversal of the de
cision of the court below setting aside n verdict 
on account of insufficiency of evidence, there 
should appear such conclusive preponderance 
of evidence in its support as would show that 
injustice would be done: V/o^thington v. 
Olden, 31-419; Burlington Gas Light Co. v. 
Green, 21-335. 

The case m u s t be vex-y clear to warrant 
the appellate court in interfering with tho ac
tion of the trial court in setting aside a verdict 
as contrary to the evidence: I'joran v. Harris, 
63-390. 

E r r o r and abuse of d iscre t ion must be 
made to appear to justify a reversal of such 
action of the lower court: Brett v. Baasett, 63-
340. 

Excess ive damages : The supreme court 
will hesitate long beiore interfering with tho 
action of the trial court in setting aside a ver
dict on the ground that the damages found by 
the jury are excessive and appear to have been 
given under the influence of passion and preju
dice : White v. Beck, 64-122. 

W e i g h t of evidence; manifest injus
t i ce : While there is no question as to the 
right of the supreme court to set aside a ver
dict and award a new trial when the verdict 
is against the weight of evidence or the truth 
of the case, yet, to justify such interference, 
the mind should be brought irresistibly to the 
conclusion that the verdict was not the result 
of a free, sound and unbiased exercise of judg
ment on the part of the jury, and that mani
fest injustice would result if the verdict should 
be permitted to stand: McKay v. Thoriagton, 
15-25. 

Mis take as to legal p ropos i t ion : The 
discretion with which the court is clothed as 
to granting a new trial is a legal discretion, 
and its exercise must accord with the rules of 
la\v. If a new trial is granted upon insuffi
cient cause, or for reasons in conflict with the 
law, such action will be regarded as an abuse 
of the discretion of the court, and will be re
versed on appeal with the same freodo.u as if 
made at any other stage of the trial: liable v. 
McDonald, 7-90; Shepherd v. Beeuton, 15-84; 
Stockwell v. Chicago, C. & D. It. Co., 43-470. 

Although it will require a stronger case to 
warrant the supreme court in reversing the 
action of the couit below where a new trial 
has been granted than where it has been re
fused, yet, if the evidence is clearly and ex
plicitly supported by the verdict, the action of 
the lower court in granting a new trial may 
be reversed: Cedar Falls & M. R. Co. v. Rich, 
33-113. 

Concurr ing verd ic t s : Where several trials 
have re.-ulted m the same w-rd ct and the rr.al 
court has refused to set the last one aside as 
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against the evidence, it would require a very 
strong case to justify an interference by the 
appellate court : Burlington Gas Light Co. v. 
Greene, 28-289; Russ v. Steamboat War Eagle, 
14-363; Terpenning v. Gallup, 8-74; Hollen-
beck v. Marshalltown, 62-21. 

Where concurring verdicts have been ren
dered and the last one is allowed to stand by 
the trial court, this fact will authorize the pre
sumption on the part of the supreme court 
tha t another trial would result in the same 
w a y : Pennv. McLaughlin, 36-538. 

However, a second verdict concurring with 
the previous one which has been set aside as 
against the evidence, by no means concludes 
the court from again grant ing a new trial, 
and especially when the second application is 
based upon a different ground from that con
tained in the first: Jourdan v. Reed, 1-135. 

W^here a verdict wai set aside because one 
juror had not concurred therein, and upon a 
subsequent trial the same verdict was ren
dered, held, tha t the fact tha t the result had 
been concurred in by twenty-three jurors 
would have much weight in sustaining the 
action ot the court below in refusing to grant 
a new trial on the ground that the verdict 
was contrary to the evidence: St a te v. Cross, 
12-66. 

But if the jury have disregarded the law, or 
their verdict is fairly against the evidence, a 
new trial will be granted, even though it is a 
second verdict : Corbiu v. Chie-tgo, R. I. & 
P. R. Co., 37-316. 

d. Review of Verdict of Jury. 

Wot interfered with if supported by 
e v i d e n c e : The supreme court will not on 
appeal distui b the verdict oi the ju ry a» against 
the evidence on a question of fact, if there is 
any evidence to support i t : Harger v. >-pof-
Jord, 46-11; Cole v. Coskery, 63-526; Water 
v. Little, 66-431. 

To warrant a reversal on tha t ground the 
verdict must be clearly against the weight of 
evidence: Booth v. Small, 25-177; Harper v. 
Madren, 21-407; Aijrcs v. Hartford Ins. Co., 
21-193; Starker v. Lnse, 33-595. 

The supreme court interferes veiy reluct
antly with the verdict of a jury , and never 
unless if is clearly unsupported by the evidence 
or has been otherwise imj roperly reached: 
Miller v. Mutual Benefit L. Ins. < '<>., 39-304. 

Where the court instructed the jury that to 
warrant a verdict on a particular issue m be-
halt of one of the parties the evidence must 
be clear, satisfactory and conclusive in his 
favor, and a verdict was rendered for such 
part> on such issue, held, that the supreme 
court would not on appeal set aside such ver
dict on tho ground that the c\ idonce was con
flicting, if it appeared that the ju ry might, 
without bias or prejudice, have-concluded that 
in their minds the evidence was ol such a 
character : Hoadley v. Hammond, 63-599. 

W h e r e t h e e v i d e n c e i s c o n f l i c t i n g the 
supreme court will not set aside the verdict 
on the ground tnat it is not supported by the 
evidence: Hall v. Hunter, 4 G. Gr., 539; Pil-
mer v. Branch of State Bank, 19-112: Jones v. 
Jones, 19-23C; Sasou v. Webster, 20-691; Reeves 
v. Reeves, 20-597; Ellwood v. Wilson, 21-523; 

Law v. Illinois Cent. R. Co., 32-534; Maxon 
v. Chicago, M. & St. P. R. Co., 67-226; Cot-
trell v. Southwick, 71-50. 

Where there is a conflict in tho evidence 
and the verdict is not palpably against the 
weight of evidence, the appellate court will 
not interfere: Crabtree v. Messersmilh, 19-179. 

Where the determination of a question upon 
the evidence involves the credibility of con
tradictory witnesses, it is a mat ter peculiarly 
for the j u r y : Peck v. Hendershott. 14-40. 

When the jury have determined the ques
tion as to the credit which should be given to 
the testimony of a particular witness, when 
such question fairly arises in the case, their 
finding- will not be set aside: Coitrell v. South
wick, 71-50. 

Honest and unbiased judgment of 
j u r y : Where there is a conflict m the evi
dence, the supreme court will not on appeal 
interfere with the verdict of a ju ry unless it is 
well satisfied of the insufficiency of the evi
dence to convince the reason, conscience and 
judgment of the t r iers : Todd v. Branner, 30-
439. 

Unless there is some foundation for the 
conclusion that the findings of the jury are 
not the result of honest, intelligent and un
biased judgment on their part, the supreme 
court will not disturb their verdict: Martin v. 
Algona, 40-390. 

P r e p o n d e r a n c e n o t c o n t r o l l i n g : Where 
there is a mere conflict in the evidence, even 
though it strongly preponderates against the 
verdict, and there is a conviction in the minds 
of the supreme court tha t a different result 
would more nearly accord with justice, ttiese 
facts are not sufficient to justify it in directing 
a new trial: Garretly v. Brazell, 34-100. 

Where the evidence is conflicting the su
preme court will not set aside the verdict of a 
jury , although they might have been better 
satisfied upon the evidence with a different 
resul t : While v. Clark, 39-338; Starker v. 
Luse, 33-595-; Hyde v. Lookabdl, 6G-453. 

A strong preponderance of evidence against 
the verdict, and a conviction that a different 
result would more nearly accord with justice, 
are not sufficient to justify the supreme court 
in ordering a new trial, where they are not 
satisfied fioiii the absence of evidence to sup
port a verdict tha t it was not the result of a 
free, honest, unbiased and intelligent exercise 
of judgment and conscience on the part of 
the jury, and that justice will fail if the ver
dict is not set aside: Garretty v. Brazell, 34-
100: Parker v. Dubuque S. W. R. Co., 34-399; 
Myers v. Dresden, 40-660; Allison v. Chicago 
& N. W. R. Co., 42-274. 

Q u e s t i o n of n e g l i g e n c e : If the conclusion 
of negligence can be, by the' jury, reasonably 
drawn irom the circumstances, such conclu
sion will not be interfered with on appeal, al
though the opposite coriclus.on appears to the 
court to be the more reasonable; but if the 
general result appears to be wrong, and the 
jury , as appears from their special findings, 
are unable to assign any certain or tangible 
ground for their conclusion, the court should 
mte r i e i e : Ford v. Central Iowa R. Co., 69-
627. 

Q u e s t i o n of f r a u d : I t being the peculiar 
piovmce of the jury to determine questions of 



CODE, §3194.] APPELLATE PROCEEDINGS IN SUPREME COURT. 1317 

fraud in fact, when alleged, the supreme court 
will not, on appeal, interfere with a judgment 
on the verdict in a case involving fraud, 
where it does not appear that the jurors could 
not, in the exercise of their unbiased and in
telligent discretion, have properlv found as 
they did : Votaw v. Diehl, 62-676. 

Where the question is as to whether a 
transaction was fraudulent, the supreme court 
will not interfere with the verdict of the jury, 
who had the opportunity to see the witnesses 
and judge of their credibility, unless the evi
dence is so against the verdict as to raise a pre
sumption of passion or prejudice on the part 
of the jury: Euneking v. Schollz. 69-473. 

Passion or prejudice must appear: 
W7here there is a conflict in the evidence the 
supreme court will not set aside a verdict 
unless it appears that it is the result of passion 
or prejudice: Melhop v. Doan, 36-630: Moore 
v. Moore, 39-461; First Nat. Bank v. Charter 
Oak Ins. Co., 40-572; Hall v. Baltou, 58-585; 
French v. Reel, 70-122; Gibson v. Fischer, 
68 29. 

To authorize a reversal on the ground that 
the verdict is against the evidence there must 
be such faihuo of proof as to raise the pre
sumption that it was the result of passion or 
prejudice and not of an intelligent and honest 
exercise of discretion by the jury: MeCor-
micks v. Fuller, 56-43. 

Verd ic t set as ide: It is with reluctance 
and caution that an appellate court interferes 
with the verdicts of juries. Where there is 
reasonable doubt, or a conflict of evidence, 
the verdict will be upheld; but if there is no 
such doubt or conflict, the duty to set aside 
the verdict is plain: and in the case under 
consideration the verdict was set aside: McAu-
nich v. Mississippi & M. R. Co., 20-338. 

And in particular cases, held, that the ver
dict was so clearly contrary to the evidence 
that the judgment upon such verdict should 
be reversed: Martin v. Orndorff, 20-217: Les
ter v. Sallack, 31-477; Miller v. Mutual Benefit 
Ins. Co., 34-222. 

Where there is an entire want of evidence 
to support or establish a fact essential to the 
verdict, a judgment based upon such verdict 
will be reversed on anpeal: Carlin v. Chicago, 
R. I. & P. R. Co., 37-316. 

If the verdict is clearly unsupported by the 
evidence and appears to have been the result 
of passion or prejudice, the supreme court 
will not hesitate to reverse on that ground: 
Woodward v. Squires, 39-435. 

The supreme court will reverse the case 
where, under the law as given the jury by the 
court, the verdict is contrary to the undisputed 
evidence: Eckerdv. Chicago & N. W. R. Co., 
70-353. 

Excessive verd ic t : A judgment will not 
be interfered with as excessive where it is 
within the province of the jury to determine 
under all the circumstances the amount that 
plaintiff is entitled to recover, as, for instance, 
where exemplary damages are allowable: 
Dynes v. Robinson, 11-137. 

It is the province of the supreme court on 
appeal to set aside a verdict which is excessive 
and remand the case for trial by another jury. 
The court will, however, usually not make an 
absolute order remanding the case for another 

trial in such cases, but will allow plaintiff to 
elect whether he will take another trial or ac
cept a certain amount which would not seem 
to the court to be open to the objection of 
being excessive: Cooper v. Mills County, 69-
350. 

Ve rd i c t con t r a ry to i n s t r u c t i o n s : A 
verdict in conflict with the instructions will 
be set aside on appeal without regard to their 
correctness. The instructions are the law of 
the case for the jury: Sullivan v. Otis, 39-328; 
Morse v. Johnson, 38-430; Cobb v. Illinois 
Cent. R. Co., 38-601; Farley v. Budd, 14-289; 
Browne v. Hickie, 68-330. And see notes to 
g 3996. 

If instructions are conflicting the verdict 
will not be set aside if in harmony with the 
correct instructions: Cobb v. Illinois Cent. R. 
Co., 38-601. 

F i n d i n g of facts b y cour t , review of, see 
notes to g 3950. 

J u d g m e n t of cour t on facts, review of, 
see notes to g 4070. 

F i n d i n g s of referee, review of, see notes 
to § 4028. 

V. HEARING- AND DETEFJ USTAT.ON OF APPEAL. 

a. Dismis at or Affirmance. 

F o r fai lure to file t r ansc r ip t , e tc . , see 
§g 4410-4413. 

W h e r e appe l lan t ' s r i gh t has terminated, 
see g 4442 and notes. 

Other g r o u n d s : Where it did not appear 
that a general verdict had been found or that 
judgment had been rendered, held, that the 
appeal ought to be dismissed on motion: Mar
tin v. State F. Ins. Co., 58-609. 

The existence of the judgment from which 
the appeal is taken is a jurisdictional fact, and 
if the existence of such judgment does not 
appear from the abstract the appeal will be 
dismissed: Warder v. Schwartz, 65-170. 

Affirmance or dismissal on motion will not 
be granted on the ground that the case is not 
triable de novo, and there is no assignment of 
errors. Such an objection can only be raised 
on final hearing: White v. Savery, 49-197. 

An objection that the record, on appeal, 
does not sustain the errors assigned, can only 
be determined upon final hearing and not on 
motion: Balm v. Nnnn, 63-641. 

Cause r e m a n d e d for r ep l ead ing : When 
the record is in such condition that the su
preme court cannot determine from the plead
ings what issues are before it, the cause may 
be remanded in order that the parties may 
have an opportunity to replead: Lyon v. Tems, 
8-79. 

Dismissal of appea l b y appe l l an t : The 
state may. as ai pellant, dismiss its appeal 
from a ruling of the lower court when it does 
not appear that such dismissal will prejudice 
the rights of the appellee: State v. Moriarty, 
20-595. 

Where a suit for mandamus was brought 
against the individuals composing tho board 
of canvassers of an election to relocate a 
county seat (wiio were the county supervis
ors), and upon trial the mandamus was 
awarded, from which defendants appealed, 
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field, tha t the appeal could not be dismissed 
in the supreme court upon motion of a subse
quent ly elected board of supervisors, such 
board being; merely the nominal par ty : State 
v. Cavers. 22-343. 

A f f i r m a n c e w i t h o u t p r e j u d i c e : I t is 
competent for the supreme court, in the de
cision of a motion addressed to its discretion, 
to order the affirmance of the judgment with
out prejudice to the rights ol the appellant to 
a new trial in tho court below : White v. Poor-
man, 24-108. 

Where a decree had been affirmed by reason 
of the defective condition of the record pre
vent ing a trial de novo, and afterward it was 
sought to have a re-investigation of the case 
upon a perfected record, held, that the decree 
could not be re-opened, but that, m view of the 
riecttiiar circumstances of the ease, the court 
would order that such decree should not con
clude the rights of either party in a new ac
t ion : Van Orniau v. Spafford, 20-215. 

S e c o n d m o t i o n : A motion to dismiss an 
appeal is no bar to a motion for the same pur-
pQoe made upon a new and more perfect rec
ord : Seacrest v. Newman, 19-323. 

b. Method of Trial of Appeal. 

I n a c t i o n s a t l a w , see g 8948 and notes. 
In a c t ions in. e q u i t y , see g 3949 and notes. 
C o r r e c t i n g a s s e s s m e n t s : An appeal in an 

action by special proceedings is to be tiled ac
cording to the method provided for ordinary 
or for equitable proceedings according to the 
na ture of the act ion: Davis v. Clinton, 55-549. 

P r o b a t e of w i l l : A proceeding for the pro
bate of a will being a special proceeding can
not be tried in Use supreme court de novo, but 
mus t be reviewed on errors assigned in the 
recoid : Ross v McQuiston, 45-145; Sisters of 
Visitation v. Glass, 45-154; In re Will of 
Donn'Iy. 68-126. 

Aii action to test the validity of a will is not 
triable de novo on appeal: Kehey v. Kelsey, 
57-;;-;3. 

S u m m a r y p r o c e e d i n g s : A trial de novo 
can DO had only in equitable proceedings. In 
summary proceedings, as. for instance, to can
cel a judgment , tiie supreme couit only has 
jurisdiction for the correction of errors at law : 
Brett v. Myers, 05-274. 

A h a b e a s c o r p u s p r o c e e d i n g will bo 
heard on appeal en eirora assigned as m a n 
ordinary proieening: Drumb r. Keen, 47-435. 

A p r o c e e d i n g t o r e s t o r e l o s t c o r n e r s , 
as pro ' ided by statute, beinp * < icoial pioceed-
ing involving m e i e l / a legal n >hl, m i l be re
viewed < n appeal as an erdcnai-, and not as an 
equitable action: In re Ilamuyion, 53-33. 

c. Affirmance or ReversaHn General; Remand
ing; Final Judgment. 

W a n t o-" j u r i s d i c t i o n of the subject-
m a t t w m the couit below may be raised for 
the fitst t ime on appeal to the suercuie cour t : 
Walters v. Steamboat Mollie Dozicr. Si4-J92. 

And the want of jurisdiction ot the lower 
court .nay be taken notice of by the supremo 
court although not raised: Groves v. Rich
mond. 53 570. 

Where a change of venue WnS granted to a 
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court having no jurisdiction to try the case. 
held, that the want of jurisdiction in the tr ial 
court could bo urged in the supremo court, 
although not raised below, and the judgment 
was reversed: Cerro Gordo County v. Wright 
County, 59-485. 

Under such circumstances the supreme court 
will not review the questions arising on the 
trial in the court having no jurisdiction: Ben
nett v. Lary, 57-221; Gihnan v. Donovan, 59-
76. 

After the court determines that it has no 
jurisdiction of the subject-matter, it -will dis
miss the appeal: Stough v. Chicago & N. W. 
R. Co., 71-641. 

Affirmance where result is correct: 
Where the judgment of the court below is 
found to be correct, it will be affirmed al
though the reasons given therefor are erro
neous: Whiting v. Root, 52-292; Jamison v. 
Perry, 38-14. 

If a party has no standing in a court of 
equity upon his bill and the answer thereto, 
tho court will not, on appeal, reveise the case 
because it was dismissed on motion, even 
though that might be an irregular method of 
practice: Hoag v. Madden, 70-612. 

C a n n o t b e a f f i r m e d o n a n o t h e r g r o u n d : 
Where a motion to set aside a verdict and 
grant a now trial is overruled upon all the 
grounds urged except one, and on appeal the 
action of the court on this ground is held to be 
erroneous, the case v. ill be reversed without 
inquiry as to whether the motion should not 
have been sustained on other grounds, the op
posite party not having appealed with reier-
ence to the rul ing on such grounds: Collins v. 
Brazill, 03-432. 

Where a demurrer is erroneously sustained 
upon one ground and overruled upon another 
as to which it should have been sustained, the 
action of the court will be reversed on appeal 
in order that the appellant may be enabled to 
take such action as he might have taken in the 
lower court if the demurrer had been sus
tained on the proper '.-round: District T'p v. 
Independent Dist., 03-1--8. 

'NOT t o p a r t y s u c c e s s f u l b e l o w : A party 
against whom no judgment has been rendered 
cannot question the correctness of the pro
ceedings in the lower couit, and if the judg
ment is reversed so far as it is in his favor, he 
should not be bonnet thereby so lar as the pro
ceedings are adverse to him, but should be 
given an opportunity for a n e w tr ial : Boijee v. 
Wabash R. Co., 63-70. 

Where a judgment contains two adjudica
tions, one in favor of a party and one against 
him, and he appeals from the entire indginent, 
it « di be presumed that he appeals from that 
portion auverse to h im: and especially is this 
t rue where the rebel sought by the appeal, if 
granted, would render the judgment of the 
court below nugatory. On such appeal the 
judgment will not be interfered w ifb in behalf 
of ti e partv not appealing: Hitilragerv. llen-
nessii, 46-C0h. 

In a Jaw action, where the case is reversed 
on plsintiiTo appeal, no relief can lie furnished 
defendant on an appeal by hi- u: Mmthoruv. 
Hemph-.il, 73 257. 

E n t i r e r e v e r s a l for e r r o r as t o o n e 
c o u n t : Where error is committed as to only 



CODE, g 3194.] APPELLATE PROCEEDINGS IN SUPREME COURT. 1 3 1 9 

one of two counts upon which plaintiff recov
ers, but it does not appear clearly as to the 
amount recovered on each count, the entire 
j udgmen t will be reversed: Sioux City & P. 
R. Co. v. Walker, 49-273; Bond v. Wabash, 
St. L. & B. R. Co., 67-712. 

Where an ordinance provided for a fine for 
maintaining a nuisance, and a person was 
under such ordinance fined and the abatement 
>f the nuisance ordered, and the supreme 
court held that the ordinance, in so far as it 
provided for a fine, was in excess of author i ty 
and void, field, tha t it would not sustain so 
m n d i of the judgment as provided for the 
abatement of the nuisance, .but would reverse 
the whole j udgmen t : Nevada v. Huichms, 
59-508. 

Affirmance where several issues are 
i n v o l v e d : The affirmance of a general judg
ment is an affirmance thereof with respect to 
all the issues decided thereby, al though the 
opinion be based upon but one of such issues: 
Finch v. Hollinger, 46-216. 

Where a judgment is entire it should be 
affirmed or reversed as to all the parties ap
pealing: Cavender v. Smith's Heirs, 5-157, 
195. 

Case remanded as to eross-aetion: A 
cause may bo remanded for new trial as to a 
cross-action, wdh an order that such trial 
shall extend to that alone, and that tho judg
ment on plaintiff's original action remain un
disturbed : McAfferty v. Hale, 24-355. 

O p i n i o n of c o u r t o n p o i n t s w h i c h b e 
c o m e i m m a t e r i a l : When a case is reversed 
upon errors in instructions and sent back for 
a new trial, the court will not express its 
opinion as to errors claimed to have been 
made in the admission or rejection of evi
dence which mav not occur 011 a new t r ia l : 
Gould v. Chicago, B. & Q. R. Co., 66-590. 

The court will not on appeal under take to 
determine any question which can have no 
influence in determining the rights of the 
parties before it, however important such 
question may be in the abstract, and particu
larly is this true when there is a difference of 
opinion, among the members of the court as 
to such question: Payne v. Humeslon & S. 
R. Co., 70-584. 

Ef fec t of aff irmance of r u l i n g o n d e 
m u r r e r : Where a demurrer was submit ted 
without stipulation for either party to amend 
or plead over, and the action of the court in 
overruling the demurrer was excepted to, and 
judgment for the other party entered, held, 
tha t upon the affirmance of the ruling on file 
demurrer the judgment was final, and the 
unsuccessful party could not have the cause 
remanded for the purpose of pleading over : 
Grimes v. Hamilton County, 37-290. 

In such a case the court will not, upon 
affirming the action of the court below, gran t 
leave to the appellant to withdraw his de
mur re r and proceed to tr ial upon the mer i t s : 
Vtunlap v. Cody, 31-260. 

The action of the supreme court in sustain
ing the decision of the court below overrul
ing a demurrer will be final as against the 
unsuccessful par ty only where judgment has 
been entered against him in tho court below 
for failure to plead or to proceed with the 
case: Tyler v. Laugworlhy, 3"i-o55. 

E f fec t of r e v e r s a l ; n e w t r i a l : I t is only 
wdiere the facts are settled by agreement of 
the parties or by tho finding of a cour t or 
referee, or by a special verdict of t h e ju ry , 
tha t upon reversal in the supreme cour t in an 
action triable by ordinary proceedings, tho 
court may render final j udgmen t for t he par ty 
unsuccessful in the lower court. In other 
cases a new trial must be a w a r d e d : Ai Iz v. 
Chicago, R. I. & P. R. Co., 38-293; Gray v. 
Regan, 37-688; Harwood v. Case, 37-692. 

Where the facts are not thus determined, 
and the cause is reversed and remanded to 
the lower court, judgment should not, there be 
rendered without a re t r ia l : Harwood v. Case, 
37-692. 

Where a judgment rendered below upon a 
report of a referee was set aside, on appeal, as 
in conflict with the law and evidence, and the 
case was remanded, held, that the lower court 
should have proceeded in the same maimer as 
though such report had been set aside upon 
motion there made : Gray v. Regan, 37-688. 

A reversal of a judgment leaves the par
ties in the condition they were in before the 
judgmen t was rendered, and parties w h o have 
not appiealed are not deprived of their stand
ing in the court after the reversal of the judg
ment by reason of their not having joined in 
the appeal: Case v. Blood. 71-6>2. 

W h e n f ina l j u d g m e n t w i l l b e e n t e r e d 
o n r e v e r s a l : The supreme couit cannot ren
der final judgment whore it reverses a cause 
on the ground tha t a new trial should have 
been .granted below. I t can only enter u p 
such judgment as the court below should 
have rendered: Payne v. Cfiicago. R. I. & P. 
R. Co., 47-605. 

So held in a case where a j u d g m e n t was re
versed because not supported by the evidence, 
and it also appeared that the evidence was 
substantially the same on a former trial m 
which judgment had likewise been reversed 
on the same ground: Ibid. 

Upon a determination in the supreme court 
t ha t there was eiror in refusing to aiLnit cer
ta in test imony offered in the court Delow, the 
supreme court cannot proceed to render judg
men t as though the testimony had been ad
mit ted . The offered evidence might not be 
sufficient proof of the fact which 11 tended to 
establish, or might have been over thrown by 
other evidence. The issue mus t be again 
passed upon by the lower cour t : Mendell v. 
Chicago &N. W. R. Co., 20-9. 

Where defendant has not had an oppor
tuni ty to defend in the court below, lor ex
ample, in case of default upoii service by 
publication, the supreme court will not, in 
case of reversal, enter final judgment , but re
mand the case for the purpose of allowing 
defense to be made : Dooliille v. Shelton, 1 G. 
Gr.. 272. 

Where defendant in the court below, upon 
his demurrer being overruled, stood thereon 
and appealed, and the rul ing was reversed, 
held, tha t he was not entitled to judgmen t iu 
the supreme court, but tha t the case niu&t be 
remanded, and the plaintiff would have leave 
to amend : Ware v. Thompson. 29-65. 

Wlu re the court below made a finding of 
facts unfavorable to defendant, and to which 
he excepted, and rendered j udgmen t for de-
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fendant upon another question, and upon ap
peal by plaintiff the judgment was reversed, 
held, t ha t as the correctness of the finding of 
facts could not be inquired into, although de
fendant also appealed, for the reason that there 
was no judgment against him, the court 
would not enter up judgment upon the find
ing of facts, but remand the case to the dis
t r ict court to retry the issues of law and fact: 
Boycev. Wabash R. Co., 63-70. 

The reversal on appeal of an order directing 
the issuance of a writ of possession on the 
ground that it is irregular merely, and not be
cause tho adverse party is entitled to posses
sion, does not entitle such adverse party, on 
motion, to an order for a writ of restitution. 
If the writ of possession is yet undetermined 
the r ight thereto cannot be decided upon a 
mere motion: Lombard v. Afwater, 46-501. 

Where the judgment upon a special verdict 
is reversed on an error below the supreme 
court may render such judgment as should 
have been rendered below: Gilmore v. Fergu
son, 28-422. 

Where a case is reversed on the ground that 
upon a finding of facts made by the court the 
judgmen t is erroneous as a mat ter of law, 
final judgment may be rendtred on such find
ing : Shawv. Nachtwey, 43-653. 

In such a case the supreme court may re
m a n d the cause for final judgment in the 
lower court, and judgment below should be 
entered up without a re t r ia l : Roberts v. Cor-
bin, 28-355; Drefahl v. Tnttle, 42-177. 

Whei e a par ty has sued under a s tatute au
thorizing the recovery of tieble damages, and 
the judgment in his iavor is held to be errone
ous on appeal, the supieine court cannot give 
him judgment for actual damages on a differ
ent cause of act ion: Bond v. Wabash, St. L. 
& P. R. Co., 67-712. 

Ef fec t cf r e v e r s a l for conf l i c t b e t w e e n 
v e r d i c t a n d i n s t r u c t i o n s : Where a judg
ment is ieversed because the veidict is incon
sistent with the instructions of the court and 
special findings thereunder, although the cor
rectness or the instructions will not be consid
ered, the supreme court will not render a final 
judgment on the special findings, and in ac
cordance with the instructions, but will re
mand the cause so tha t the coirectness of the 
instructions may be determined by an appeal 
from the judgment of the court on the special 
findings: Baird v. Chicago, R. I. & B. R. 
Co.. 55-121; S. G, 61-359. 

Affirmance of judgment as modified: 
W h e r e sjiecial findings were inconsistent with 
the general verdict, in so far as the latter in
cluded an allowance on one count of the peti
tion, held, tha t the court could modily the 
j udgmen t by striking therefrom the amount 
allowed on that count and affirm it as to the 
ba lance : Cobb v. Illinois Cent. R. Co., 38-
601. 

W h e r e f ina l j u d g m e n t s h o u l d b e e n 
t e r e d : Wtiere the judgment will affect the 
t i t le to real estate it should be entered m the 
lower court, and the case will be remanded 
for tha t purpose: Halt v. Ensign. 61-724. 

W h a t i s t h e f ina l j u d g m e n t : If final 
j udgmen t is rendeied in the supreme court on 
appeal, it is the judgment of that court which 
constitutes the finaf adjudication of the cause 

and not the judgment of the court below: 
Griffin v. Seymour, 15-30. 

Final judgment at subsequent term: 
The supreme court having reversed a cause 
and remanded it for a new trial will not, at a 
subsequent term, on motion of appellant, ren
der judgment in his favor. In analogy to the 
rule as to the lower courts, entries or orders 
made at a previous term will only be changed 
to correct an evident mis take: Roberts v. Cor-
bin, 26-315, 329. 

C a n c e l l a t i o n o r c o r r e c t i o n of j u d g 
m e n t s : The supreme court has power, aside 
from any statutory provision, to correct or 
cancel judgments improvidently entered 
through mistake or oversight: Drake v. 
Smythe, 44-410. 

A d d i t i o n a l r e c o v e r y o n a p p e a l ; fo re 
c l o s u r e o f mor tgage* . Where the mortga
gee in an action to foreclose a mortgage 
accepted and receipted tho record for the 
amount found duo thereon, and theieafter the 
mortgagor conveyed the property to a third 
person, and afterward the moi tgagee, within 
duo time', prosecuted his appeal and obtained 
a decree for an additional amount , held, tha t 
the additional decree thus secured was not a 
lien as against the purchaser who took without 
notice of any intention on the part of the 
mortgagee to prosecute such appeal: Davis v. 
Bonar, 15-171. 

M o n e y p a i d o v e r i n p u r s u a n c e of j u d g 
m e n t : Where plaintiff, m an action to ascer
tain which of two persons was entitled to cer
tain money due on real property purchased by 
him, paid the money into court, and it was 
adjudged to belong to one of the parties de
fendant and was paid over to him, and theie
after the other defendant appealed, held, that 
upon reversal of the judgment the appellant 
was not entittod to a recovery against the 
plaintiff for the money thus brougnt into 
court and already paid over to the other de
fendant : White r. Bnti, 32-335. 

R e m i t t i n g e x c e s s , a n d f ina l j u d g m e n t 
i n s u p r e m e c o u r t for b a l a n c e : On an ap
peal in an action in which usury was pleaded 
as a defense, held, tha t plaintiff might remit 
tho usury and take judgment in the supreme 
court for the principal, and that judgment 
might also be entered there for the ten per 
cent, penalty for the use of the school fund: 
Thompson v. Purnell, 10-205. 

Where plaintiff, in an action to recover 
damages for injury to stock on defendant's 
railroad track, recovered double damages in 
the lower court, but on appeal it yvas consid
ered tha t the service of notice was not suffi
cient to entitle him to double damages, held, 
tha t the case would be reversed unless plaintiff 
consented to a judgment for simple damages 
and submitted to pay the costs of appeat: 
Keijser v. Kansas City, St. J. & C. B. R. Co., 
56-440. 

W7here the supreme court reversed a case 
for error in including certain items in the 
judgment therein, and, on a petition for re
hearing, appellee offered to remit such portion 
of the judgment as was held erroneous and 
asked for judgment for the balance, held, tha t 
such offer would be accepted, even on rehear
ing, and a judgment for the balaiu e was en
tered: Hyde v.Minneapolis Lumber Co., 53 -243. 
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Where the attention of the court is called, 
upon a petition for rehearing, to the fact t ha t 
there is error in the allowance of interest, and 
the opposite party offers to remit the excess, 
the judgment will be reduced to the proper 
amount without grant ing a rehearing, and 
the costs of the appeal wdll be taxed to the 
appellee: Gere v. Council Bluffs Ins. Co., 67-
272. 

Where the judgment is for too large an 
amount by reason of an erroneous assessment 
of interest, if the party recovering the judg
ment remits the amount of the excess, judg
ment may be affirmed with such correction, 
and it is not necessary that it be r emanded : 
Brentver v. Chicago, M. & St. B. R. Co., 68-
530. 

R e m i t t i n g i n l o w e r c o u r t : Where an 
offer to remit the excess in the judgment was 
made in the lower court, after service of no
tice of appeal, and the appeal was nevertheless 
prosecuted, field, tha t the successful par ty 
might, upon remit t ing the excess, have affirm
ance of the judgment in the court below wi th 
costs, but that if no such remission was en
tered, then the judgment would be reversed: 
Waggoner v. Turner. 69-127. 

The successful party may, in the lower 
court, remit the amount of the excess or sub
mit to a new tr ia l : Kilterman v. Chicago, M. 
& St. B. R. Co., 69-440. 

R e m i t t i t u r w h e r e v e r d i c t i s e x c e s s i v e : 
Where the verdict is evidently excessive by 
reason of an error in assessing the amount of 
recovery, the supreme court may order the 
successful party to remit the amount of excess 
or submit to a new t r ia l : Howe v. Sutherland, 
39-484. 

In a particular case, held, that the amount 
of damages allowed in an action for personal 
injuries, al though mental anguish was a proper 
element to be considered, was so excessive as 
to indicate tiasoion or prejudice, and appellee 
was allowed the option of accepting a less 
amount or submitt ing to a reversal: McKinley 
v. Chicago & N. W. R. Co., 44-314. 

A verdict in an action against a ra i lway 
company for personal injuries being deenieil 
by the supreme court excessive under the evi
dence in the case, and the result of prejudice, 
they directed tha t appellee might take judg
ment for a certain amount, and that if he 
had not elected to do so within the t ime set, 
judgment should be reversed: Lombard v. 
Chicago, R. I. & P. R. Co., 47-494. 

Wheie judgment was entered below for less 
than the amount of the verdict on the ground 
that it was excessive, held, that the cause 
should be reversed and lemanded with direc
tion to the lower court to allow plaintiff to 
accept such judgment or submit to a n e w 
t r ia l : Noel v. Dubuque, B. & M. R. Co., 44-
293. 

A verdict will not be reduced in the supreme 
court on the ground that it is excess ve unless 
such relief has been asked in the court below: 
Small v. Chicago, R. I. & P. R. Co., 55-582; 
Dickey v. Harmon, 26-501. 

E l e c t i o n t o r e m i t : While, if the verdict 
is excessive, it may be set aside on appeal and 
remanded, yet the court will not usually make 
an absolute order of leniand, but allow tne 
successful party to elect to take a certain 

amount which the court consider not excess
ive, or submit to a new t r i a l : Cooper v. Mills 
County. 69-350. 

C o s t s i n c a s e of r e m i t t i t u r : W h e r e a 
j udgmen t was modified in the supreme cour t 
on account of excessive interest hav ing been 
included therein, but it did not appear t h a t at
tention bad been called to the error in t h e 
court below, held, tha t costs of appeal should 
be taxed to appellant : Bayliss v. Hennessey, 
54-11. 

Where the mistake in the j u d g m e n t is such 
tha t it would probably have been corrected if 
a motion therefor had been made, t h e costs 
will be taxed to appel lant : Sauxey v. Iowa 
City Glass Co.. 68-542; Kaufman v. Doslal, 
73-691. 

Where the judgment is excessive in a m o u n t , 
and it does not appear that any offer was m a d e 
to remit the excess in the court below, costs 
of the appeal will be taxed to tho appellee, 
a l though he may make the remission in the 
supreme court and prevent the case from being 
remanded : Bayne v. Billingham. 10-360. 

M here, before costs were made on appeal, 
the successful party offered in wri t ing to remi t 
all the judgment above a certain a m o u n t , 
which offer was refused, and, upon final hear
ing, tho other party was allowed to recover 
more than the amount offered, held, t h a t the 
costs of appeal were to be taxed to h i m : Mon-
telius v. Wood, 56-254. 

D e c i s i o n of t h e c a s e b i n d i n g o n s e c o n d 
a p p e a l : A decision upon appeal m a case con
stitutes the law of the case, and will not on a 
subsequent appeal in the same case be over
ruled or re-examined, however well satisfied 
the court may be tha t it is erroneous : Adams 
v. Burlington <fc M. R. R. Co., 55-94; Bai ton, 
v. Thompson, 56-571; Simplot v. Dubuque, 56-
639; Star Wagon Co. v. Swezn, 63-520: Ellis 
v. State Ins. Co., 68-578; District T'p v. In
dependent Dist., 69-88; Randan v. Central 
Iowa R. Co., 69-527; Drake v. Chicago, R. I. 
& P R. Co.. 70-59; Davis v. Curtis, 70-398; 
Babcock v. Chicago & N. W. R. Co., 7V5-197. 

Where the court has once definitely jiasoeu 
upon the case on one appeal, it will not, on a 
second appeal, reconsider its rul ing thereon, 
unless there has been such change of the issues 
or other circumstances of the case as to raise 
a new question, touching the apjilicability of 
the former decision to the case as t hus made 
on the second appeal. The only method for 
procuring a reconsideration of the decision on 
the first appeal is by rehear ing: Minnesota 
Linseed Oil Co. v. Montague, 65-67. 

A p p e a l n o t c o n s i d e r e d a f t e r d i s m i s s a l 
fo r d e f e c t s : Where an appeal is dismissed on 
the ground of defects in the record, i t is in
competent for appellant, without obtaining a 
rehearing, to bring the case again before the 
court upon the same appeal on a corrected 
record: Green v. Ronen, 62-89. 

Where an appeal is dismissed for the reason 
that appellant has not moved in the lower 
court to have the error complained of cor
rected, before appealing, a dismissal of t he 
appeal and affirmance of the judgmen t will 
not prevent him, if not too late, from making 
the motion in the court below and again ap
pealing from the refusal of the court to sustain 
i t : Berryhill v. Jacobs, 20-246. 
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Where a judgment procured by appellee for 
failure of appellant to file a transcript was set 
aside on the ground that appellant had pre
viously dismissed the appeal, held, that appel
lant could not afterwards prosecute his appeal, 
the formal setting aside of the judgment be
ing a determination tha t the court had no 
longer any jurisdiction of the case: Dewey v. 
Pierce, 69-31. 

To what court remanded; change of 
v e n u e : Where a change of venue is improp
erly granted and the judgment of the court to 
-which the change is taken is reversed for that 
error, the cause should be remanded to tha t 
court from which the change of venue was 
t a k e n : Ferguson v. Davis County, 51-220: 
Bennett v. Carey, 57-221 ; Oilman v. Donovan, 
59-76 ; Cerro Gordo County v. Wright County, 
59-185. 

Such an order was made without discussion 
in McCrackeu v. Webb, 36-551. 

A p r o c e d e n d o is not necessary to author
ize the couit below to redocket and proceed 
with the case m a proper manner. That may 
be done, on proper notice to the adverse party, 
at any time after the t ime for rehearing has 
expired: Slate v. Knouse, 33-365: Becker v. 
Becker, 50-139. 

M o t t c e of i u r t h e r p r o c e e d i n g s i n l o w e r 
c o u r t : The opposite party is entitled to some 
notice tha t the case is again upon the docket 
befoie judgment can be rendered, upon the 
case being remanded: Messenger v. Marsh, 
6-491. 

P r o c e e d i n g s i n l o w e r c o u r t a f t e r r e 
v e r s a l a n d r e m a n d : After a cause is re
manded with direction that a certain judg
men t be entered, no fact existing prior to the 
first hearing in tho lower court can be inter
posed as a reason against the entry of such 
j u d g m e n t : Lord v. Ellis. 11-170. 

As to whether amended or additional plead
ings may be filed in the court below atter a 
cause is reveised and remanded, see notes to 
§ 3895. 

Whore a decree was reversed on the ground 
that the court below had erred in overruling 
a motion to etrike certain depositions from the 
files, lor the leason that they had been taken 
without authority, and the cause remanded, 
held, tha t the couit below could not be re
quired to dismiss the cause or < nter decree 
for the opposite party, but must proceed to 
t r j the case anew: Kershman v. Swc'ila, 62-
654. 

Where a cause was reversed on one point 
and sent back lor a n°w trial and further pro
ceedings nou mcons.-tent with the opinion id 
the supremo lour t , held, tha t pbuntilf (ap
pellee on the appeal) was not reqlined to in
troduce evidence on an issue determined in 
his favor on the former trial and which was 
regarded at. settled in his favor on the appeal. 
and as to which no inquiry was authorized 
by the opinion; and this even though defend
ant , in an amended answer after the cause 
was remar.dtd, had denied the fact involved 
there in : Oioup v. Morton, 53-599. 

W h e t e a motion for a new trial is overruled 
in the court below and that action of the court 
is reversed on appeal, nothing remains to the 
court belovv bat to proceed with a new trial. 
I t cannot receive oilier affidavits and p^ss 

again upon the motion for a new t r ia l : Pom-
roy v. Parmlee, 10-154. 

If judgment is reversed for error of law in 
entering judgment on a finding of facts and 
the case remanded for a proper judgment upon 
such finding, judgment should be entered 
without a retr ial : Robei-is v. Corbin, 28-355 
Drefahlv. Tattle, 42-177. 

Where the judgment in the supreme court 
leaves nothing for the lower court to do on tho 
remanding of the cause except to enforce the 
performance of the duties imposed by the judg
ment of the supreme court upon an officer of 
the lower court by requiring him to pay over 
money in his hands, there is no occasion for a 
t r ia l : Howe v. Jones, 71-92. 

But this rule is not applicable where a mo
tion for a verdict upon the evidence is over
ruled in the lower court, and on appeal it is 
held that such motion should have been sus
tained. The lower court might have, even 
after sustaining the ntot ion, allowed the in
troduction of other evidence omitted by mis
take or inadvertence, and the supieme court 
will not, by rendering final judgment upon 
the motion for verdict upon the evidence, cut 
off the opportunity which would have existed 
in the lower court to mtioduce such additional 
evidence: Meadows v. Hawkeye Ins. Co., 
67-57. 

Where it was held on appeal that a new 
trial had been improperly granted on account 
of insufficient evidence, and the cause was re
manded, held, tha t defendant was not entitled 
to judgment in the court below, but that it 
was the duty of that court to proceed and de
termine the issues joined in the petition for 
new trial as if no appeal had been taken: Dry
den v. Wyllis, 53-390. 

Where plaintiff in an action on a tax title 
set up generally the payment of taxes without 
specilymg times or amounts , and the title was 
held invalid and the cause remanded for de
termination of amount plaintiff was entitled 
to recover for taxes paid and judgment there
for, held, tha t defendant might appear in the 
lower court and contest plaintib"- claim for 
taxes paid: Miller v. Corbin, 48-525. 

It , from the judgment ot the , unienie court. 
it appeals that the cause of action no longer 
exists, or, m other words, tlieie is nothing left 
upon which the court below can s.i t, the ca e, 
upon being remanded to the lower court, should 
bo dismissed, and refusal of the idtver court to 
do so may be corrected by certiorari: Edgar 
v. Greer, 14-211. 

The court below should, upon the filing of a 
procedendo directing it to enter judgnv nf in 
accordance with tho opinion of the suprc aie 
court, proceed to enter such judgment irre
spective ol airy notice by the adveisc party of 
hi-, intention to file a petition for a reheat ing: 
Ffiiion v. Way, 41-438. 

Where an answer containing three distinct 
defenses was demurred to, the demurrer sus
tained, and upon appeal the action of the court 
leveised as to the first cause, the other two 
not being passed upon, held, tha t defendant 
had no standing in the court below except on 
the first cause, ba t on a sabsequent appeal the 
deiendant had the r ight to ha", e the sufficiency 
ot the other detenses passed upon: Bates v. 
Kuiixi, 13-223. 
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d. Trial of Equity Cases De Novo. 

M e t h o d of s e c u r i n g , see g 3949 and notes. 
T h e h e a r i n g a n d d e t e r m i n a t i o n : On an 

appeal in an equitable action the court will ex
amine into the merits of the case for the pur
pose of administering justice, guided only by 
the universal principles of equity jurispru
dence, not being confined to errors apparent 
on the record: Austin v. Carpenter, 2 G. Gr., 
131. 

On such an appeal the facts as well as the 
law of the case are again reviewed and adju
dicated : Pierce v. Wilson, 2- 20. 

The court, however, can only act upon the 
testimony upon which the decree below was 
rendered : Walker v. Ayres, 1-449. 

It cannot, al though the case be triable de 
novo, consider testimony not presented to and 
considered by the court below: McGregor v. 
Gardner, 16-538. 

Upon trial de novo the court cannot deter
mine a question as to which no issue is raised 
on the trial below : Wheeler & Wilson Mfg. Co. 
V. Ilasbrouck, 68-554. 

The difference between a court having- ap
pellate jurisdiction proper and a court for the 
correction of errors at law is, substantially, 
tha t the former tries cases de novo and renders 
such judgment as should be rendered upon 
the facts and the law, while the latter simply 
inquires into alleged errors of law committed 
by the lower court. Under our constitution 
the supreme court has jurisdiction to try de 
novo on appeal only chancery cases: Sherwood 
v. Sherwood. 44-192. 

If a case is tried as an equitable one in the 
court below, and the proper steps are taken to 
secure a trial de novo on appeal, the case mus t 
be so tried, and not upon assignment of errors. 
The method of trial in the supreme court is 
dependent upon the manner in which the case 
was tried below, and not upon the na ture of 
the case: Bio ugh v. Van lloorebeke, 48-40. 

C a s e n o t t o b e r e m a n d e d : It is not the 
duty of the court in a trial de novo, when it 
appears that the evidence is not sufficient to 
support the judgment in the court below, to 
remand the case for a new trial in order tha t 
the party who is unsuccessful on the appeal 
may have the opportunity of introducing ad
ditional evidence: Wickersham v. Reeves, 1-
413. 

A f f i r m a n c e ; f o r m e r a d j u d i c a t i o n : A 
judgment in an equity case which is affirmed 
on appeal to the supreme court, for the reason 
that proper steps were not taken to secure a 
hearing on the merits, is conclusive as a former 
adjudication, and may be pleaded as such 
when the same question arises in another 
action, although the decision of the supreme 
court, if the case could have been heard on 
the merits, would have been different: Trtscoli 
1, Bailies, 51-409. 

W h e n c a s e w i l l b e r e m a n d e d : Where 
tne supreme court holds that an equitable 
action is not triable de novo on appeal lor 
want of tho proper steps having been taken, 
but reverses the judgment on e.rors assigned, 
it cannot enter a filial decree, but must send 
the case back for further proceedings: .Ionian 
v. Winser, 48-180; Kershman v. Siciiila, 62-
054. 

Where objection to non-joinder of necessary 
parties defendant is made for the first t ime on 
the hearing of a case triable de novo in the 
supreme court, such want of proper parties 
will not cause the bill to be dismissed, bu t the 
action will be remanded wi th leave to have 
the necessary parties brought in : Bostlewait v. 
Howes, 3-365. 

Where the trial court had s t ruck a deposi
tion of a par ty from the files because not taken 
within the t ime lequired by order of t he court, 
field, on appeal, tha t a l though such action of 
the court was erroneous, the supreme court 
would not proceed to try the case anew on the 
evidence submit ted below and the deposition 
thus stricken from the files, but would re
mand it for the purpose of allowing the op
posite par ty to present additional evidence, so 
t h a t the par ty whose deposition was t hus 
stricken out would not be able to t ake advan
tage of the error of the court below in refusing 
to consider bis deposition: Sweet v. Brown, 61-
669. 

When an equity cause is, upon appeal, not 
tried de novo, but is reversed oir errors as
signed, and remanded, it stands for t r ial anew 
as a law act ion: Jordan v. Winser, 48-180. 

M o d i f i c a t i o n of d e c r e e : The supreme 
court will not, on appeal, make a modification 
of a decree so as to render it more favorable to 
the par ty who does not appeal, oven though it 
may seem from the record tha t such change 
would be proper if there had been an appeal 
by such p a r t y : Smith v. Wolf, 55-555. 

Where there was nothing in the record in
dicating tha t an appeal was t aken for delay, 
and the judgment of the lower court was 
affirmed after the expiration of the t ime fixed 
therein for performance by the unsuccessful 
par ty , held, tha t the t ime for performance 
should be extended so as to allow an oppor
tuni ty to such party to perform the decree as 
affirmed: Daniels v. Si. Boris, K. C. & K B. 
Co.. 56-192. 

•Final d e c r e e : Where an equity case is ap
pealed and tried anew, and the action of the 
court below is determined to have been erro
neous, the successful party is enti t led to have 
such decree as is proper on the n c o r d as made 
in the court below entered up in the supreme 
cour t : First Nat. Bank v. Baker, 60-132. 

Where an equity case is tried anew on ap
peal it is the duty of the supreme court to 

^render such judgmen t as tho court below 
should have rendered: Kaufman v. Doslal, 
73-691. 

While the successful party is ordinarily en
titled to a decree in the supreme court, and 
the cause cannot be remanded, yet there are 
exceptions to such rule. Where it appeared 
tha t by mistake the allegations of the petition 
were erroneous in the description of a high
way with reference to which relief was asked, 
held, tha t the case might be remanded for the 
purpose of enabling plaintiff to amend his pe
tition so as to secure such relief, it not appear
ing that plaintiff or ids at torney was charge
able with negligence in connection with such 
mis take: While r. Farlie, 67-628. 

I n l o w e r c o u r t ; While either of the parties 
is entitled, upon a trial de novo, to have a final 
decree entered in the supreme court, yet if the 
judgment is such as to affect the title to real 
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estate, it should properly be entered in the 
court where the case was t r ied: Hait v. En
sign, 61-724. 

P r o c e e d i n g s i n l o w e r c o u r t a f t e r re
m a n d : After an equitable action has been 
tried de novo in the supreme court and re
manded to the lower court for decree, in ac
cordance wi th the decision of the supreme 
court, the party cannot amend his pleadings 
and present a defense that existed when the 
issues were first tried in the court below: Sex
ton v. Henderson, 47-131. 

After reveisal in a suit in equity, which is 
remanded for further proceedings not incon
sistent with the opinion, it stands precisely as 
a n y suit in equity stands between the sub
mission and the entry of the decree, the court 
being fully advised in the premises and the 
decision announced as to what decree should 
be entered upon the pleadings and evidence 
as they stand. The introduction of new evi
dence, omitted by inadvertence, or the filing 
of additional or amended pleadings, might be 
allowed m the discretion of the court, in view 
of the circumstances and in furtherance of 
substantial just ice; but could not be claimed 
as a r igh t : Adams County v. Burlington & 
M. R. R. Co., 44-335. 

The allowance of an amendment and ten
dering a new issue after trial de novo in su
preme court, and remanding of cause for 
j udgmen t in court below and procedendo filed, 
should bo made only on the strongest show
ing of accident or mistake, or for matters 
arising subsequent to the decree, or the like. 
A par ty cannot be allowed to try his cause by 
piecemeal. But where a showing of dili
gence is made by affidavits, sufficient to en
title a party to show mistake and introduce a 
new issue, the question of diligence in dis
covery oi the mistake is not further in issue, 
and neither tiiat issue nor any of the former 
issues m the case, but only the new issue, is to 
be t r ied: Adams County v. Burlington <& M. 
R. R. Co., 55-91. 

W h e n an equity case is remanded for judg
men t m the lower court, the parties may in
troduce material evidence which has been 
discovered since the original trial, and may 
set up matters materially affecting the merits 
of the case which have occurred since the 
former tiial, and the amendment to the 
pleadings necessary to such purpose may be 
m a d e ; but a par ty cannot set up by way of 
amendment mat ter existing at the t ime of 
the former trial, and which he omitted to set 
u p at tha t tmie : Sanxey v. Iowa City Glass 
Co., 68-542. 

A gran t of leave, in a decree entered under 
procedendo from the supreme court, to one 

defendant to wi thdraw her answer, held not 
to have the effect of continuing or dismissing 
the case as to such defendant, especially when 
the decree was immediately afterwards set 
aside, and a new decree entered without such 
leave: McGregor v. McGregor, 21-441. 

Where a cause is remanded to the lower 
court after trial de novo, merely for judgment , 
without further directions, judgment must be 
rendered as a matter of course, and upon mo
tion, unless the unsuccessful party shall bring 
himself within some recognized rule which 
wouid entitle him to a new t r ia l : Austin v. 
Wilson, 57-586. 

Where, in an equity case, there cannot be a 
trial de novo because of error in excluding 
evidence in the lower court which does not 
appear of record, the supreme court cannot 
render a finaf judgment , but will remand the 
cause. In such a case the court below cannot 
render a final decree, but must permit a new 
t r ia l : Kershman v. Swehla, 62-654. 

Erroneous action of the lower court in 
allowing a party to introduce additional evi
dence after an equitable cause has been re
manded to the court below for a decree in 
conformity with the opinion of the court, is 
not an order so materially affecting the final 
decision that an appeal can be taken there
from before the rendition of final j udgmen t : 
Garmoe v. Sturgeon, 67-700. 

e. Rules, and Exercise of Powers. 

The rules of practice in courts of last resort 
ought to be ('rallied and interpreted rather 
with a view to the submission of causes upon 
their meri ts than to their disposition merely 
upon technical grounds: Palo Alto Comity v. 
Harrison, 68-81. 

The rules of the supreme court as to the 
practice therein have the force and effect of 
laws duly enacted. They cannot be regarded 
as mat ter of mere form, and until abrogated 
must be substantially, at least, obeyed in the 
preparation of abstracts: State ex rel. v. O'Day, 
68-213. 

The constitution gives the supreme court 
jurisdiction and power to "exercise a super
visory control over all inferior judicial tribu
nals throughout the state," and while ordi
narily such control must be exercised in strict 
accordance with the rules of procedure which 
obtain in actions at law or in equity, yet in 
anomalous and exceptional cases the court is 
not bound hand and foot and rendered power
less to redress palpable injustice caused by the 
erroneous action of a lower cour t : Poole v. 
Seney, 70-275. 

4425, Judgment against sureties on stay bond. 3195. The supreme 
court, where it affirms the judgment, shall also, if the appellee moves there
for, render judgment against the appellant and his sureties on the bond above 
mentioned for the amount of the judgment, damages, and costs referred to 
therein, m case such damages can be accurately known to the court, without 
an issue and trial. [It., § 3537; C , '51, § 1986.J 

If appellee take a new judgment against former judgment is merged therein and its 
appellant and sureties on his appeal bond, the lien destroyed: Swift v. Conboy, 12-444. 

4 4 2 6 . D a m a g e s fo r d e l a y . 3196. Upon the affirmance of any judg
ment or order for the payment of money, the collection of which in whole or 
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part has been superseded by bond as above contemplated, the court shall 
award to the appellee damages upon the amount superseded; and, if satisfied 
by the record that the appeal was taken for delay only, must award such sum 
as damages, not exceeding fifteen per cent, thereon, as shall effectually tend to 
prevent the taking of appeals for delay only. [R , § 3538; C , '51, § 1990.] 

Where there is not a money judgment in 
the court below against appellants, this and 
the preceding sections do not confer power on 
the supreme court to render such judgmen t 
on the appeal bond. Although an appeal be 
taken solely for delay, yet it is only where the 
collection of money and the judgment there
for has been superseded by bond that damages 
may be awarded, as here contemplated, 
against the party taking the appeal: Berryhill 
v. Keilmeyer, 33-20. 

I t appearing that appellant had been at tho 

Purchase at sheriff's sale by the plaintiff in 
execution, or his attorney, with actual knowl
edge of a pending appeal, is at tho peril of the 
purchaser, and such person is not protected as 
a bona fide purchaser: Twogood v. Franklin, 
27-2S9. 

In case of a purchase by a judgment cred
itor before notice of appeal, if he again re
covers on another trial, his title is not affected: 
Frnzier v. Crafts, 40-110. 

Where the purchaser at a judicial sale, and 
the grantee holding under him, paid only the 
costs and not the whole amount bid, held, tha t 

expense of pr int ing abstract and a rgument , 
presenting the question raised by the appeal, 
held, tha t it was not proper to award damages 
against appellant for having taken the appeal : 
Ragan v. Day, 46-239. 

I t is only where a j udgmen t or order for the 
payment of money is appealed from, or where 
the damages can be accurately k n o w n to the 
supreme court without an issue or tr ial , t ha t 
the court is authorized to award to appellee 
damages against appellant for t ak ing the ap
peal : Branscomb v. Gillian, 55-235. 

not having paid value they could not be re
garded as good faith purchasers ; and held, 
further, that the at torney for the plaintiff in 
the lower court and on appeal could not, upon 
purchase of the property, become entitled to 
protection as a good faith purchaser : O'Brien 
v. Harrison, 59-686. 

The provisions for the protection of a pur
chaser at judicial sale as against a subsequent 
reversal are not designed for the benefit of 
parties clarming under a distinct t i t le : Wood 
v. Young, 38-102. 

4 4 2 7 . P r o c e s s . 3197. If the supreme court affirm the judgment or order, 
it may send the cause to the court below to have the same carried into effect, 
or it may itself issue the necessary process for this purpose and direct such 
process to the sheriff of the proper county, as the partv may require. [ R , 
§ 3539; C , '51, § 1991.] 

It is not obligatory upon the supreme court to issue process, etc., as here contempla ted : 
Roberts v. Corbin, 26-315, 331. 

4 4 2 8 . R e s t i t u t i o n of p r o p e r t y . 3198. If, by the decision of the su
preme court, the appellant becomes entitled to a restoration of any part of the 
mone\' or property that was taken from him by means of such judgment or 
order, either the supreme court or the court below may direct execution or 
writ of restitution to issue for the purpose of restoring to such appellant his 
property or the value thereof. [R , § 3540; C , '51, § f992.] 

Restoration of property taken under the the subsequent determination of which the 
judgment appealed from cannot, in case of re- j udgmen t was reduced to an amoun t less than 
versa!, be given as a summary remedy where tha t for which t h e plaintiff bought in the 
such property has, by voluntary sale or by property at the sale, held, tha t defendant was 
seizure and sale, passed to an innocent pur- not entitled to an order upon plaintiff to repay 
chaser, or has, in the bona fide discharge of a the excess, but tha t the property should be re-
trust, pursuant to an order of court, been stored to defendant : Munson v. Plummer, 58-
turned over to another : Hanscfiild v. Stafford, 736. 
27-301, Where the judgment under which the sue-

Where, upon appeal, it was decided tha t a cessful par ty has acted is re^el-sed, it becomes 
writ of possession had been irregularly issued his legal duty to restore to the other par ty all 
by the court below, held, that such fact did the property or its value taken under the 
not, of itself, entitle the appellant to a restora- judgment , and, upon failure to do so, action 
tion of the possession taken from him by such may be brought against h im without previous 
wri t : Lombard v. Atwater, 46-501. demand : Zimmerman v. National Bank, 56-

Where, at the t ime of sale under a judg- 133. 
ment, an appeal therefrom was pending, upon 

4 4 2 9 . T i t l e n o t affected. 3199. Property acquired by a purchaser in 
good faith under a judgment subsequently reversed, shall not be affected by 
such reversal. [E., § 3541; G, '51, § 1993*] 
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4 4 3 0 . P o w e r t o i m p r i s o n . 3200. The supreme court shall have power 
to enforce its mandates upon inferior courts and officers by fine and imprison
ment, which imprisonment may be continued until obeyed. [R , § 3542.] 

4 4 8 1 . R e h e a r i n g . 3201; 19 G. A., ch. 144. If a petition for rehearing 
be filed the same shall suspend the decision, if the court on its presentation, 
or one of the judges if in vacation, shall so order, in either of which case such 
decision shall be suspended until after the iinal arguments provided for in the 
next section. [R., § 3543.] 

U p o n t h o s a m e ca se a n d r e c o r d : A new 
case cannot be made on a petition for rehear
ing, nor matters insisted upon which were 
not presented in the original case: Ilintiager 
v. Heunessy, 46-600. 604; Mann v. Sioux City 
oil'. It. Co., 46-637, 643. 

So the court cannot, upon rehearing, con
sider an additional abstract or amended rec
ord not before them at the first hearing: 
Cramer v. Burlington, 45-627; Nixon v. Dow
ney, 49-166; Parsons v. Parsons, 66-754. 

An additional abstract filed by appellee upon 
rehearing cannot be considered: Simplot v. 
Dubuque, 49-630. 

The fact of an appeal having been taken 
not being shown by the abstract, held, tha t 
such tact could not be shown on a petition 
for rehear ing: Hintrager v. Hennessy, 46-
600. 

The fact tha t additional evidence has been 
discovered since the trial of the case in the 
court below is no ground for rehearing : Zuver 
v. Lyons, 40-510. 

Certificate of appeal to U. S. supreme 
C o u r t : The certificate that the validity of a 
s ta tute was drawn in question in the case on 
the ground that it was in conflict with the 
constitution of the United States will not be 
given where the question of such conflict was 
first raised in the petition for rehearing in the 
supieme court. The fact which is essential to 
give the supreme court of the United States 
jurisdiction on appeal from the state supreme 
court must appear on the face of the record. 
I t is not sufficient that it be made in the 
a rgumen t oi counsel: Martin v. Cole, 38-
141. 

C o p y of o p i n i o n : Before the modification 
of rule 92 ot the supreme court, held, tha t 
the requirement that a copy of the petition 
for rehearing should be delivered to tho at
torney of the adverse party must be observed: 
Austin v. Wilson, 52-731. 

A petition for rehearing which does not con
tain the original opinion printed in full, or a 
re.erence to the number and page of the 
Northwestern Reporter in which the opinion 
is printed, will be stricken from the files: 
Kerviek v. Mitchell, f'8-273. 

R e m i t t i n g e x c e s s o n r e h e a r i n g : Where 
a cause was reversed on appeal because the 
judgmen t for plaintiff included an i tem erro
neously allowed, held, that appellee might, on 
relieainig, offer to remit the excess over the 
amount of the proper judgment , and judg
ment for the bala.nce would be entered in the 
supreme court : Hyde v. Minneapolis Lumber 
Co., 53-243. 

M o t g r a n t e d t o p a r t y w h o h a s n o t 
a r g u e d ; m a y b e g r a n t e d o n c o u r t ' s o w n 
m o t i o n : The supreme court will not grant a 
rehearing upon the application of a party who 
failed to file or make an argument when the 
cause was submitted. But if it is satisfied that 
error has been committed, it will, on its own 
motion, order a rehearing for the purpose of 
correcting the error: Wacfiendorf v. Lancaster, 
61-509. 

A r g u m e n t o n r e h e a r i n g : After the op
posite party has filed a xeplj to the petition 
for rehearing, neither par ty has the right to 
file any other a rgument : Webster County v. 
Hutchinson, 60-721. 

B i l l of r e v i e w : The statute having pro
vided for a petition for rehearing and not for 
a bill of review, an implication arises against 
the right to file a bill of that k ind: McGregor 
v. Gardner, 16-538. 

Ef fec t of c u r a t i v e a c t : Where a curative 
act is passed while a case in which the defect 
sought to be cured is raised is pending in the 
supreme court on rehearing, the case will be 
regarded precisely as if no opinion had been 
previously filed, and the defect will be deemed 
cured: Iowa R. Land Co. v. Sao County, 39-
124, 151. 

I n c a s e of d i v i s i o n : Where the judgment 
on appeal stands affirmed by reason of a di
vision in the supreme court, such affirmance 
is subject to reconsideration on rehearing as 
any other judgment : Zeigler v. Vance. 3-528. 

If, on rehearing, the court is equally divided 
as to whether the former opinion should be 
.adhered to, the case will stand as if the court 
had been equally divided on the first hearing, 
and the judgment will be affirmed: Richards 
v. Burden, 59-723, 754. 

Ef fec t of r e h e a r i n g a f t e r p r o c e d e n d o : 
After the decision of a cause by the supreme 
court, a procedendo was filed in the court be
low, whereupon the proper steps were taken 
to remove the cause to the federal court. Sub
sequently, and within the proper t ime, a peti
tion for rehearing was filed in the supreme 
court and allowed; held, on a motion to dis
miss in the supreme court, tha t the cause was 
still pending there, and had not been removed 
to the federal court by proceedings in the court 
below: MeKinlei/ v. Chicago & N. W. R. Co., 
44-314: Railroad Co. v. McKinley, 99 TJ. S., 147. 

P r o v i s i o n s a p p l i c a b l e i n c r i m i n a l c a s e s : 
The provisions as to rehearing found in the 
code of civii procedure are applicable in crim
inal cases as well as in civil, and in favor of 
the state as welt as the defendant: Slate v. 
Jones, 64-349. 

4 4 3 2 . A r g u m e n t . 3202; 19 G. A., ch. 144. The party filing a petition for 
rehearing may make the same an argument or a brief of authorities upon which 
he relies for a rehearing, and if he desires to make an oral argument in sup-
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port of his petition, and as upon rehearing, he shall make an indorsement 
upon his argument, or brief either in writing or print, stating in substance 
that the petition[er] for a rehearing will ask to be hoard orally in support 
thereof, which notice shall be served with the petition for rehearing upon the 
adverse party, and deposited with the clerk of the supreme court; and in such 
case such petitioner and the counsel for the adverse party shall have the right 
to be heard orally thereon at the next term of said court, or any subsequent 
term to which the same is continued. In such case it shall be the duty of the 
clerk to place the cause wherein the petition is filed upon the docket for the 
next term oi the court beginning not less than twenty days after the deposit
ing of the petition, indorsed as aforesaid, in his office. [R , § 3544.] 

S E N E G A L PEOVISIONS. 

4 4 3 3 . D o c k e t i n g c a u s e s . 3203. The clerk shall docket the causes as the 
same are filed m his office, and shall arrange and set a proper number for trial 
for each day of the term, placing together those from the same judicial dis
trict, and shall cause notice of the manner he has set such causes to be pub
lished and distributed in such manner as the court may direct. [ R , § 3585.] 

4 4 3 4 . H e a r i n g a r g u m e n t . 3204. The court shall hear all the causes 
docketed, when not continued by consent, or for cause shown by the party, 
and the party may be heard orally or otherwise, in his discretion. [ R , 
§ 3548.] 

As to arguments, see notes to § 4424 and Rules 52-57 and 99. 

4 4 3 5 . O p i n i o n filed. 3205. No cause is decided until the opinion in 
writing is filed with the clerk. [ R , § 3550.] 

Section construed: Baker v. Kerr, 13-384. 
That the opinion must be in writing, see § 182. 

4 4 3 6 . O n r e m a n d . 3206. If remanded to the inferior court to be car
ried into effect, such decision and the order of tho court thereon, being certi
fied thereto and entered on the records of the court, shall have the same force 
and effect as if made and entered during the session of the court in that dis
trict. [R , § 3551.] 

4 4 3 7 . A s s i g n m e n t of e r r o r s . 3207. An assignment of error need fol
low no stated form, but must, in a way as specific as the case will allow, point 
out the very error objected to. Among several points in a demurrer, or in a 
motion, or instructions, or rulings in an exception, it must designate which is 
relied on as an error, and the court will only regard errors which are assigned 
with the requited exactness; but the court must decide on each error as
signed. [R , § 3546.] 

BTecessary in a l aw case: In a law action de novo on such allegations and admissions, 
an assignment ot errors is absolutely essential and an assignment of errors is not necessary: 
to the consideration of the case on appeal, and Early v. Burt, 68-716. 
it is immaterial that but one point is relied On appea l from r u l i n g on mot ion or 
upon, and that this is apparent fronr the rec- d e m u r r e r : When an appeal is taken rn an 
ord and argument: Barnhart v. Farr, 55-366. equity case from a ruling upon motion or de-

The court cannot consider objections not murrer, error must be assigned: Bowers v. 
made in the assignment of error: Wood v. O'Biien County, 54-501; Bailerson v. Jack, 
Whitton, 66-295. 59-632. 

An objection not made in the assignment, Tr ia l of equi tab le act ions u p o n assign-
but first raised in the argument, wifl not be m e n t of e r ro r s : Where an equity case is not 
considered: Roberts v. Cass, 27-225. in proper iorm for trial de novo, it may be 

Not necessary in equ i ty : In an equitable heard like an action at law on assignment of 
action triable de novo on appeal, an assign- errors properly preserved by exceptions: 
ment of errors is not necessary: Hackworthv. Schmeltz v. Schmeltz, 52-512; Cross r. Bur-
Zollars,30-l3S: Sherieoodv. Sherwood, 44-192. lington & S. W. R. Co., 51-683; Jordan v. 

Where judgment is entered below on the Wimer, 45-65; Lutzv. Kelly, 47-307 ; Lynch v. 
admissions and allegations of the pieadmgs in Lynch, 28-326; Jones v. Clark, 37-586; Mai-
an equity case, the cause on appeal is triable lory v. Luscombe, 31-209. 
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R e c o r d m u s t s h o w error a s s i g n e d : 
Where the record does not show that the rul
ing complained of in the assignment of errors 
was in fact made, such question cannot be 
considered: Borland v. McNally, 48-440. 

W h a t t h e a s s i g n m e n t s h o u l d s h o w . 
An assignment of errors should plainly state 
the error complained of and not merely refer 
to the parts of the record wherein the objec
tion complained of is said to appear: Wood, v. 
Wliitton, 60-295. 

A s s i g n m e n t s h e l d insuf f ic ient : An as
signment " that the court erred in its action 
in regard to the ju ry , " held too indefinite: 
Hannon v. Chandler, 3-150. 

An assignment that there was error in al
lowing the introduction of evidence objected 
to by plaintiff, and that the court erred In 
finding for defendant, held too indefinite: Gar
rett v. Wells, 63-256. 

An assignment that " the court erred in 
overruling the defendant's exceptions to tho 
report of the referee and entering judgment 
against defendant," held not sufficiently spe
cific: Hoefer v. Burlington, 59-281. 

An assignment that " the court erred in ren
dering judgment for appellee" is not suffi
ciently specific: Tomblin v. Ball, 46-190. 

The assignment that a verdict is contrary to 
the la w as given by the court is too general : 
Wood v. Hallowed, 68-377. 

Assignments that " the court erred in ad
mi t t ing improper and rejecting proper testi
mony," and that " the court erred in admit
t ing certain evidence of the defendant against 
plaintiff's objection," held not sufficiently spe
cific: Merchants' Union Barbed Wire Co. v. 
Rice, 70-14. 

Assignments of error tha t the verdict is con
t ra ry to law, and that the court erred in ad
mit t ing testimony on the trial, and that the 
court erred in excluding testimony on the 
trial, and that the court erred in overruling 
defendant 's motion in arrest of judgment and 
for a new trial, are not sufficiently specific: 
Armstrong v. Nillen, 70-51. 

Assignments held not sufficiently specific in 
the following cases: Hawes v. Twogood, 12-
582; Wilson v. Ilillhouse, 14-199; Morris v. 
Chicago. B. & Q. It. Co., 45-29; Oschner v. 
Schunk, 46-293; Bardwell v. Clare, 47-297; 
McCormick v. Chicago. R. I. & P. R. Co , 47-
345; Nockles v. Eggspieler, 47-400; Moffall v. 
P'isher, 47-473; Benton v. Nichols, 47-698; 
Belts v. Glenivood, 52-124; Black v. Boyd, 
52-719; Brown v. Rose, 55-734; Wilson v. 
Klokenteger, 56-764; Low v. Fox, 56-22J; Van-
derberg v. Camp, 68-212; Smith r. James, 72-
515; Wadsworlh v. First Nat. Bank, 73-425. 

O n d e m u r r e r : A general assignment of 
error in the sustaining of a demurrer based on 
several grounds is not sufficiently specific: 
Waukon v. Strouse, 74-547, 

E r r o r s i n i n s t r u c t i o n s : Unless tne par
ticular points claimed to be erroneous in in
structions are specifically designated, an as
signment of error thereon will not be regarded: 
Peck v. Ilendershott, 14-40; Brewington v. 
Pattern, 1-121. 

A n assignment oi' error in giving certain in
structions, in refusing certain others, and in 
modifying certain others, specifying them in 
each case, held sufficiently specific: Sherwood 
v. Snow, 46-481. 

A n assignment of errors in giving instruc
tions, designating them by number, as in " in
structing the ju ry tha t , " stating in substance 
a brief proposition of law, held sufficient: 
Kendig v. Overhulser, 58-195. 

An assignment of errors stating tha t " t h e 
court erred in giving on its own motion each 
of the instructions numbered," setting out the 
numbeis of the instructions objected to, is 
sufficiently specific: Clark v. Balls, 50-275. 

The assignment that the court erred in re
fusing to give certain instructions mentioned 
by number, and each one thereof, and in giv
ing others mentioned by number, and in giv
ing- each thereof, is sufficiently specific: Wood 
v. Whitton, 66-295; Hammer v. Chicago, R. 
I. <& B. R. Co.. 70-623. 

Where several instructions present but a 
single proposition, the assignment tha t the 
court erred in refusing to give them and each 
of them specifically, points out the error ob
jected t o : Hathaway v. State Ins. Co., 64-
229. 

An assignment based upon instructions gen
erally, without pointing out specific portions 
claimed to be erroneous, is not sufficient: 
Beck v. Hendershoti, 14-40. 

Where the assignment indicates clearly the 
instructions asked and refused, and that the 
court erred in refusing them, such assignment 
is sufficient without pointing out the particu
lar objection refied upon: Schaefert v. Chi
cago, M. & St. P. R. Co., 62-624. 

E r r o r i n r u l i n g o n m o t i o n : Where a 
motion is made upon a statutory ground, and 
the overruling of the motion is assigned as 
error, such assignment will be sufficiently 
specific although the motion has specified 
more than one thing as constituting the irreg
ularity complained of in the motion : Thomas 
v. Hoffman, 62-125. 

Assignment of error in the overruling of a 
motion to dismiss, which motion was based 
on a single ground, held sufficiently specific: 
Nichols v. Wood, 66-225. 

E r r o r i n r u l i n g o n m o t i o n for a n e w 
t r i a l : A general assignment of error in over
ruling a motion for a new trial will not bring 
before the court the question whether the ver
dict finds sufficient support in the evidence, 
where that is only one of several grounds re
lied upon in tho motion: Leekins v. Nordyke. 
etc., Co., 66-471. 

A general assignment of error in overruling 
motion for new trial, when such motion was 
based on several different grounds, is not suf
ficiently specific: Re/'lly v. Ringland, 44-422; 
Richardson v. McCormick, 47-80; Stevens v. 
Brown, 60-403; Marsel v. Bowman, 62-57; 
Terry v. Taylor, 64-35; McCormick v. Chicago, 
R. I. & P. It. Co., 47-345; Oschner v. Schunk, 
46-293; Foley v. Kirkland, 66-227; Hasuer v. 
Patterson, 70-681; Kirk v. Litterst, 71-71. 

An assignment of errors in overriding a 
motion for a new trial, where no specific 
grounds of error are pointed out, is not suffi
cient: 2Iorris v. Chicago, B. & Q. B, Co., 45-29. 

Where the error assigned was that the court 
erred in overruling the first, second and third 
grounds of defendant's motion for a new trial, 
and it appeared tha t the grounds referred to, 
while stated in three different ways, amounted 
to the same th ing and embraced a si i ;h' prop
osition, held, t ha t the assignment wc.s sufn-
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cient: Kitterman v. Chicago, M. & St. P. B. 
Co., 69-440. 

E r r o r i n r u l i n g o n d e m u r r e r s : An as
signment of error in the ruling of the court 
sustaining the several demurrers of different 
defendants is not sufficiently specific: Bradley 
r. Johnson, 67-614. 

E r r o r i n j u d g m e n t : An assignment tha t 
t he court erred in rendering judgment against 
the par ty who appeals could be valid only 
where the court below had rendered its de

cision in writ ing, stat ing the facts found and 
the conclusions of law thereon, or where the 
case had been tried by the court and the evi
dence was all brought up by a bill of excep
t ions: Dean v. White, 5-26G. 

D e c i d i n g e a c h error: The provision re
quir ing the court to decide on each error 
assigned construed : Baker v. Kerr, 18-384. 

F i l i n g assignment, see § 4418. 
E r r o r s n o t a r g u e d deemed waived: See 

notes to § 4424. 

4438. Mot ion book. 3208. All motions must be entered in the motion 
book, and shall stand over till the next morning after the morning on which 
entered, and till after having been publicly called by the court, unless the 
parties otherwise agree, and the adverse party shall be deemed to have notice 
of such motion. [R., § 3547.] 

4 4 3 9 . O r i g i n a l p a p e r s e n t n p . 3209. Where a view of an original 
paper in the action may be important to a correct decision of the appeal, the 
court may order the clerk of the court below to transmit the same, which he 
shall do in some safe mode, to the clerk of the supreme court, who shall hold 
the same subject to the control of the court. [R., § 3525.] 

Where the objection made in the court be- preme court could not pass upon the suffi-
low to the introduction of a contract in evi- ciency of such objection, where the appellant 
dence was that its appearance indicated tha t had not secured the transmission to the su
it had been altered since its execution, and preme court of the ins t rument to which the 
there was no evidence tending in any manner objection was m a d e : Wing v. Stewart, 88-13. 
to explain such alteration, held, tha t the su-

4 4 4 0 . S e c u r i t y for cos t s . 3210. The appellant may be required to give 
security for costs under the same circumstances as those in which plaintiffs in 
civil actions in the inferior court may be so required. [R., § 3526.] 

4441. D e a t h of par ty . 3211. The death of one or all of the parties shall 
not cause the proceedings to abate, but the names of the proper persons shall 
be substituted, as is provided in such cases in the district [and circuit] court, 
and the case may proceed. The court may also, in such case, grant a contin
uance when such a course will be calculated to promote the ends of justice. 
[R., § 3520.] 

A person claiming to be administrator of a 
par ty to an action in the lower court cannot, 
on appeal, object to the correctness of the ab
stract and other proceedings, he not having 
been made a par ty to the case in the lower 
court nor upon the appeal: Magarrall o. Ma-
garrall, 74-378. 

Where , pending an appeal in a divorce case, 
one of the parties dies, the action abates, both 
as to the claim for divorce and as to a l imony: 
Barney v. Barney, 14-189. 

The fact that the death of a party to the ap
peal is suggested to the supreme court and 
made a matter of record does not constitute a 
revival of the cause against the heirs or repre
sentatives of such pa r ty : Ibid. 

4 4 4 2 . D i s m i s s a l of a p p e a l . 3212. Where appellant has no right, or no 
further right to prosecute the appeal, the appellee may move to dismiss the 
appeal, and if the grounds of the motion do not appear in the record, or by a 
-writing purporting to have been signed by the appellant and filed, they must 
be verified by affidavit. [R., § 3521.] 

Where the appellant is not entitled to prose
cute the appeal, as, for instance, after pay
ment of the amount of judgment and accept
ance of the same by the appellant, the appeal 
will be dismissed on motion: Independent 
Dist. v. District Tp, 44-201. 

I t is possible tha t where an appeal is prose
cuted from an intermediate order affecting the 
merits, and the action is, in the meant ime, 
prosecuted to final judgment in the court be
low, such fact might be brought to the at ten

tion of the supreme court as a ground for dis
missal of the appeal : Stanley v. Davenport, 
54-463. 

Where appellant by motion and affidavit 
sought to show that pending the appeal ap
pellee (the plaintiff) had accepted a sum of 
money in full settlement of the judgment re
covered below, and appellant thereupon asked 
tha t the appellee should take nothing further 
in the cause and be barred from the further 
prosecution of the action, and tha t appellant 
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be discharged from further liability, which prosecuted appears on appeal by his affidavit 
mot ion was resisted on the ground tha t a part and otherwise not to be the real party in inter-
of the judgment had been assigned before set- est and not to have authorized the prosecution 
t lement, and that there was fiaud in obtaining of the action, the appeal may be dismissed. 
the settlement, held, tha t the court could not Such showing by the par ty in whose name the 
g ran t the motion and appellant must either appeal was prosecuted will constitute a virtual 
dismiss or prosecute his appeal: Simonson v. abandonment of the appeal: Qresham v. Chan-
Chicago, S. I. & P. B. Co., 48-19. try. 69-728. 

To justify a dismissal of the appeal upon a Where a motion to dismiss an appeal, be-
showing that appellant has no further right to cause appellant is not entitled to prosecute it, 
prosecute it, tha t fact should clearly appear, is based upon facts as to which the affidavits 
W h e r e there is any doubt as to the facts the filed by the respective parties are in conflict, 
appeal will not be dismissed: Lewis v. Tilton, the appeal will not be dismissed: Dong v. 
62-100. Smith, 67-22. 

W h e r e a par ty appealed from a decree re- Where the claim of a party to the cause has 
straining his use of property for a certain pur- been extinguished by reason of his having 
pose, and on motion it was made to appear that exercised the right to redeem property of the 
lie had lost his interest in the property, held, opposite party from sale under execution, such 
tha t the appeal would not be further enter- fact may be shown for the purpose of procur-
tained for the purpose of determining the ques- ing the dismissal: West v. Fitzgerald, 72-306. 
tion of costs: Faueherv. Crass, 60-505. Fur ther as to dismissal, see notes to § 4424. 

Where a par ty in whose name the action is 

4443. P r o c e e d i n g s i n Slich case . 3213. The appellee may, by answer 
filed and verified by himself, agent, or attorney, plead any facts which render 
the taking of the appeal improper, or destroy the appellant's right of further 
prosecuting the same, to which answer the appellant may file a reply, likewise 
verified by himself, his agent, or attorney, and the questions of law or fact 
therein shall be determined by the court. [R., § 3522.] 

4444. Not ices , h o w s e r v e d . 3214. The service of all notices of appeal, 
or in any way growing out of such rights or connected therewith, and all no
tices in the supreme court, shall be in the way provided for the services of 
like notices in the [circuit or] district court, and they may be served by the 
same person and returned in the same manner, and the original notice of the 
appeal must be returned immediately after service to the office of the clerk of 
the district [or circuit] court where the suit is pending. [R., § 3523.J 

As to service of notice, see § 4407 and notes. 

4445. E x e c u t i o n s . 3215. Executions issued from the supreme court 
shall be the same as those from the district [or circuit] court and attended 
with the same consequences, and shall be returnable in the same time. [R., 
$ 3552.] 

CHAPTER 3. 

OF CERTIOEABI. 

4 4 4 6 . W h e n w r i t m a y i s s u e . 3216. The writ of certiorari may be 
granted whenever specially authorized by law, and especially in all cases 
where an inferior tribunal, board, or officer exercising judicial functions is al
leged to have exceeded his proper jurisdiction, or is otherwise acting illegally, 
when in the judgment of the superior court there is no other plain, speedy, 
iind adequate remedy. [R., § 3187; C , '51, § 1965.] 

D i s c r e t i o n of c o u r t : In an action of cer- prejudice is shown: Woodworth v. Gibb<s, 61-
tiorari, the result ox which is to annul the 398: Johnson v. Supervisors, 61-89. 
action of an inferior tribunal, board or officer, C e r t i o r a r i a n d a p p e a l : The writ of certio-
it is peculiarly the duty of the court to inter- rari is never used to correct a mere error, but 
fere only in a case propei-ly made, and even only to tect the jurisdiction cl' a tribunal and 
then the court may exercise a proper measure the legality o f ' i t s action: State v. Honey, 
of discretion. It is not bound to grant a writ 37-30. ' 
on merely technical grounds, and where no When a par ty has the right of appeal he 
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cannot proceed by certiorari: Ransom v. Cum
mins, 66-137; State v. Schmidiz, 65-556. 

Where an inferior court illegally exercises 
its jurisdiction, and there is no adequate rem
edy by appeal, the writ of certiorari will l ie: 
Coburn v. Mahaska County, 4 G. Gr., 242; 
Davis County v. Horn, 4 G. Gr., 94. 

Certiorari will not lie where there is a plain, 
adequate and speedy remedy by appeal: Inde
pendent School Dist. v. District Court, 48-182. 

After r e v e r s a l o n a p p e a l : The judgment 
of a lower court being reversed on appeal and 
remanded for further proceedings in accord
ance with the opinion, such court has no ju
risdiction to take any action inconsistent with 
such opinion, and if it at tempts to do so its 
proceedings may be corrected by certiorari: 
Edgar v. Greer, 14-211. 

J u s t i c e o f p e a c e ; s u m m a r y p r o c e e d 
i n g : Where a justice of the peace exercises a 
new jurisdiction created by statute, in which 
the proceedings are summary, and in a course 
different from the general principles of the 
common law, certiorari and not appeal is the 
proper method of having the action of the jus
tice reversed: Dubuque v. Rebman, 1-444. 

J u d g m e n t w r o n g f u l l y se t a s i d e : 
Where the court has jurisdiction of the parties 
a t the t ime of making an order or entering a 
judgment , its action cannot be attacked by 
certiorari; the remedy then is by appeal: but 
an order made or judgment entered without 
jurisdiction may be corrected on certiorari: 
Hawkeye Ins. Co. v. Duffle, 67-175; Rowley v. 
Bough. 33-201. 

F a i l u r e t o a p p e a l : A party who fails to 
appeal within the time limited by law is not 
entitled to sue out the wri t : Sunberg v. Dis
trict Court, 61-597. 

Where a par ty has, through his own fault, 
lost a plain, speedy and adequate remedy, 
which he might have availed himself of, as 
the right to appeal, he is not entitled to a 
remedy in certiorari: Fagg v. Parker, 11-18. 

So he will not be allowed to select some 
Erroneous ruling of an inferior tr ibunal and 
have it corrected by certiorari: O'Hare v. 
Hempstead, 21-33. 

A d m i n i s t r a t o r ' s s e t t l e m e n t : The proper 
remedy for a refusal of the county court to 
correct a mistake in an administrator 's final 
settlement is by appeal, and not by certiorari: 
Ibid. 

C o n d e m n a t i o n p r o c e e d i n g s : Where, in 
right of way proceedings, it was not claimed 
that the land was such as could not be taken 
for right of wa}% nor that sufficient and proper 
notice had not been given, but simply tha t 
sufficient damages were not assessed and tha t 
the award was made on a day subsequent to 
that fixed in the notice, held, tha t the remedy, 
if anv, was by appeal, not certiorari: Cedar 
Rapids, I. F. & N. W. R. Co. v. Whelan, 64-
694. 

Commissioners properly appointed to ap
praise damages for the taking of land for a 
right of way cannot be considered a t r ibunal 
exercising judicial functions and held liable 
for exceeding their jurisdiction or acting ille
gally when the proceedings arc regular, even 
though the case is one in which there ;s no 
right to condemn the right of way : Forbes v. 
Delashmutt, 68-164. 

The proceedings of an inferior t r ibunal to 
establish a highway will not be annulled on 
certiorari unless it is shown that it has ex
ceeded its jurisdiction, or is otherwise act ing 
illegally: McCoilister v. Schney, 24-362. 

W h e r e a b o a r d i s g i v e n a d i s c r e t i o n , a 
court cannot on certiorari inquire into the 
correctness of their decisions: Hildreth v. 
Crawford, 65-339. 

The statutes in reference to this subject do 
not coutemplate that the decisions of inferior 
tribunals in regard to mat ters of fact, where 
the tr ibunal is clothed with authori ty to de
cide wi th reference to mat ters submitted to it, 
and the subject-matter and the parties are 
within its jurisdiction, may be review ed by a 
wri t of certiorari: Tiedt v. Carslensen, 6 1 -
334; Darling v. Boesch, 67-702. 

B o a r d of e q u a l i z a t i o n : Certiorari is not 
the proper proceeding to control the discretion 
of a board of supervisors act ing as a board of 
equalization: Smith v. Board of Supervisors, 
30-531. Whatever the motive of the alleged 
wrongful action of the board, it cannot be 
deemed illegal in such sense as to be reviewed 
in that manne r : Polk County v. Des Moines, 
70-351. 

Where a board of equalization acts in a case 
not within its jurisdiction, certiorari is the 
proper remedy: Royce v. Jenvey, 50-076. 

C o u n t y s e a t ; r e l o c a t i o n : The action of 
a board of supervisors in determining upon 
the sufficiency of remonstrances, and the num
ber of names signed thereto, in proceedings 
for the relocation of a county seat, is minis
terial, and may bo reviewed on certiorari: 
Merrick v. Caipenter, 54-340. 

I n t o x i c a t i n g l i q u o r s ; p e r m i t s : The 
court cannot on certiorari review the finding 
of the board of supervisors in grant ing a per
mit to sell intoxicating liquors, as to the good 
moral character of the applicant, or as to 
whether the grant ing of the permit was nec
essary for the accommodation of the neigh
borhood. But it may determine whether the 
proceedings were illegal by reason of no cer
tificate whatever, signed by the electors as re
quired by statute, having been presented to 
the county audi tor : Darling v. Boesch, 67-702. 

Tax for railroad; illegal voting: The 
correctness of the action of township trustees 
in submitt ing a proposition to vote a t ax for a 
railroad may be determined by certiorari, but 
not the question whether there has been fraud 
or illegal vot ing: Jordon v. Hayne, 36-9. 

A s s e s s o r t o c o r r e c t e r r o r s : Where an 
assessor has failed to make on his books the 
corrections ordered by the township board of 
equalization, and such books have passed be
yond his control into the hands of the auditor, 
an action of certiorari to have the same cor
rected is the proper remedy: Keck v. Board of 
Super oisors, 37-547. 

S c h o o l d i r e c t o r s ; i l l e g a l a c t s : Illegal 
acts of a board of school directors iu directing 
their secretary not t o c c t i f y t o the oosu-d of 
supervisors a tax voted by the electors of the 
district may be corrected on certiorari: Smith 
v. Powell, 55-215. 

C i t y c o u n c i l ; s t r e e t s : Certiorari will lie 
to control the action of a city council in im
properly vacating s t reets : Stubenravch v. 
jXeyenesch, 54-567. 
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L e g i s l a t i v e a c t s of a city council in pass- therein corrected by certiorari without having 
ing ordinances cannot be interfered with by any pecuniary interest in the mat te r : Darling 
certiorari: Iske v. Newton, 54-586. v. Boesch, 67-702. 

R e m i t t i n g t a x e s : The action of the city Tax payers of different townships cannot 
council in hearing a petition for the reduction join as plaintiffs in an action of certiorari to 
of a tax and gi'anting the same is a judicial test the validity of such taxes: Woodworth v 
action and properly brought in question by Oibbs, 61-398. 
certiorari: Collins v. Davis, 57-256. In a proceeding to review the action of the 

W h o e n t i t l e d t o : A person in no way af- board of supervisors in assessing the costs of 
fected by the proceeding cannot interfere constructing a levy upon adjoining land, dif-
therewith by writ of certiorari: Davis County ferent property owners whose property will 
v. Horn, 4 G. Gr., 94; Iske v. Newton, 54-586. be subject to assessment on that question may 

A tax payer may, in this proceeding, ques- join as plaintiffs: Richman v. Board of Su-
tion the action of a city council in remitt ing pervisors, 70-627. 
taxes assessed against another t ax payer, Several owners of distinct pieces of land 
although such plaintiff have no greater inter- cannot join in a proceeding by certiorari to 
est in the mat ter than other t ax payers: Col- correct the action in assessing damages result-
lins v. Davis, 57-256. ing from the establishment of a road: Cham-

Any citizen has sufficient interest in the bers v. Lewis, 9-583. 
grant ing of a permit to sell intoxicating liq- D e f e n d a n t : The writ should be directed 
uors to entitle him to have the proceedings to the officer against whom it issues by name 
reviewed and the errors and irregularities and not merely by his official t i t le: Ibid. 

4 4 4 7 . B y W h o m g r a n t e d . 3217. The writ may be granted by the dis
trict [or circuit] court, or, in vacation, by a judge or clerk thereof, but if to be 
directed to either of such courts or judges, then by the supreme court, or, in 
vacation, by a judge thereof, and shall command the defendant therein to cer
tify fully to the court from which the same issues, at a specified time and place, 
a transcript of the records and proceedings, as well as the facts in the case, 
describing or referring to them, or any of them, with convenient certainty. 
and also to have then and there the writ. [R., § 3188; C., '51, § 1966.] 

Before the circuit court was abolished and Even though the form of the writ is errone-
its jurisdiction transferred to the district ous, yet if in response to it defendant brings 
court it was held that the former had. under for review all the facts before the court which 
this section, exclusive jurisdiction in civil, and were considered, no prejudice can result on 
the lat ter in criminal, cases. (See, also, §§ 206 account of such error: Ricliman v. Board of 
and 207): Keniston v. Hewitt, 48-679. Supervisors, 70-627. 

4 4 4 8 . S t a y of p r o c e e d i n g s . 3218. If a stay of proceedings is sought, 
the writ can only be issued by a court or judge, who may require a bond and 
fix the penalty and conditions thereof; the sureties thereon may be approved 
by the judge granting, or clerk who issues the writ. [R., § 3489; 0., '51, § 1967.] 

I t not being provided that judgment upon bonds, such a judgment will be erroneous: 
t he bond should be summarily entered against Smith v. Bissell, 2 G. Gr., 379. 
a surety as provided in the case of appeal 

4 4 4 9 . P e t i t i o n . 3219. The petition for the writ must state facts consti
tuting a case wherein the writ may issue, and must be verified by affidavit, and 
the supreme court or judge issuing the writ, may require notice of the appli
cation to be given the adverse party, or may grant the writ without notice. 
If a stay of proceedings is sought, the writ can only be granted on reasonable 
notice of the time, place, and court or judge before whom the application will 
be made. [R., § 3190; C , '51, § 1968.] 

In regard to this section the Code commis- court, as to whether it should issue with or 
sioners say: '"If no stay of proceedings is without notice can be well left to the dip-
sought the writ should issue, as of course, by cretion of the supreme court or judge. ]So-
the clerk, like writs of error to justices of the tice should be required in all eases where 
peace. If to be directed to a district or circuit proceedings are to be stayed." 

4 4 5 0 . S e r v i c e a n d r e t u r n . 3220. The writ must be served and the 
proof of such service made in the same manner as is prescribed for the origi
nal notice in a civil action, except that the original shall be left with the de
fendant, and the return or proof of service made upon a copy thereof. [R., 
<3191; C., '51, § 1969.] 
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4451. Defec t ive re turn . 3221. If the return of the writ be defective. 
the court may order a further return to be made, and may compel obedience 
to the writ and to such further order, bv attachment if necessary. [R., § 3192; 
C , '51, § 1970.] 

4 4 5 2 . T r i a l ; j u d g m e n t . 3222. When full return has been made, the 
court must proceed to hear the parties, or such of them as may attend for that 
purpose, on the record proceedings and facts as certified, and such other testi
mony, oral or written, as either party may introduce pertinent to the issue, 
and may give judgment affirming or annulling the proceedings in whole or in 
part, or, in its discretion, correcting the same and prescribing the manner in 
which the party or either of them shall further proceed. [R., §3193; C , 
'51, § 1971.] 

Suf f i c i en t r e t u r n : Where a proceeding 
by certiorari was brought to determine the 
legality of the action of the board of super
visors in submitting to vote the question of 
changing the location of a county seat, held, 
tha t the re turn of the board showing upon 
wha t evidence the board proceeded, and in 
what manner they reached the- result upon 
which the order was based, was proper: Stone 
v. Miller, 60-243. 

Upon a return of the wri t of certiorari, 
held, tha t it was the duty of the court to ex
amine not only the statement of the defend
an t made in the re turn, but also the evidence 
submit ted: Ibid. 

Although the writ may be defective in not 
having a sufficient certificate as to the record, 
yet if the facts deemed material are in fact 
certified no objection on account of the insuf
ficiency of the writ can be afterwards raised: 
Bichman v. Board of Supervisors, 70-627. 

When the judge re turns that notice has been 
given it will be taken as duly and properly es
tablished tha t notice was given in the proper 
m a n n e r ; but if the proof of notice is set out , 
and it appears to be insufficient, the correct
ness of the finding of the judge as to the no
t ice will be overcome: Schroder v. Carey, 
11-555. 

In a certiorari proceeding a certificate of 
the county auditor as to whether oral evidence 
was received before the board of supervisors 

4453. H o w p r o s e c u t e d ; a p p e a l . 3223. The action shall be prosecuted 
by ordinary proceedings so far as applicable, and from the decision of the 
district [or circuit] court an appeal lies as in other ordinary actions, and the 
record shall be prepared in the same.manner. [R., § 3191; C , '51, § 1972.] 

Under the Revision, held, tha t the proceeding by certiorari was a special proceeding and 
not a special action: Ainsivorth v. House, 31-504. 

4454. L i m i t a t i o n o n r i g h t . 3224. Ko writ shall be granted after 
twelve months have elapsed from the time the inferior court, tribunal, board, 
or officer has, as alleged, exceeded his proper jurisdiction, or has otherwise 
acted illegally. 

touching a particular question is not compe
tent to over turn the action of the board : 
Woolsey v. Board of Superinsors, 32-130. 

Under the Revision, held, tha t the court 
could not, in this proceeding, consider errors 
or illegalities relat ing to or dependent upon 
facts not stated in the petition or the wr i t : 
Everett v. Cedar Rapids & M. II. R. Co.. 
28-417 : Smith v. Board of Supervisors, 30-531. 

Also held, under the Revision, tha t the case 
could be heard only on the record re turned 
and tha t other evidence could not be intro
duced : Jordon v. Playne, 36-9. 

Under present provisions the court is al
lowed to consider other evidence than tha t 
presented in the re turn of the writ, but it is 
not intended to extend the remedy so that in
quiry can be made into mat ters other than the 
jurisdiction and legality of the proceedings of 
the inferior court. The provision for the in
troduction of other evidence is for the purpose 
of permit t ing the consideration of all the facts 
involved in the case bearing upon the issues in 
the proceeding, touching the jurisdiction and 
compliance with the law in the case reviewed : 
Tiedt v. Carstensen, 61-334. 

The supreme court cannot, upon certiorari 
from a lower court, inquire whether the evi
dence before the latter justified the order 
made, and thus review, as upon appeal, its de
cision : Wise v. Chaney. 67-73. 

The period of limitation commences to r u n 
against a proceeding by certiorari to correct 
error in the action of a board of supervisors 
in holding a petition for the relocation of a 
county seat sufficient (§ 372) from the t ime the 
board decides to submit the question to vote, 
and not from the t ime it passes upon the peti
t ion : Jamison v. Board of Supei visors, 47-
388. 

Where the board of supervisors had, wi th

out being authorized to do so, established a 
ditch and afterwards levied a tax to pay for 
the construction of the same, held, tha t a pro
ceeding by certiorari to review their action in 
levying such t a x could be brought within one 
year after the levy, a l though more than one 
year after the alleged establishment of the 
ditch had expired: Shepard v. Supervisors oj 
Johnson County, 72-258. 
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TITLE XX. 

OF PROCEDURE IN PARTICULAR CASES. 

CHAPTER 1. 

OF ACTIONS FOE THE RECOVERY OF SPECIFIC PERSONAL PROPERTY. 

4 4 5 5 . W h e r e b r o u g h t ; pet i t ion . 3225. An action for the recovery of 
specific persona] property may be brought in any county in which the prop
erty or some part thereof is situated; the petition must be verified and must 
contain: 

1. A particular description of the property claimed; 
2. Its actual value, and where there are several articles, the actual value of 

each; 
3. The facts constituting the plaintiff's right to the present possession 

thereof, and the extent of his interest in the property, whether it be full or 
qualified ownership; 

4. That it was neither taken on the order or judgment of a court against 
him, nor under an execution or attachment against him, or against the prop
erty. But if it was taken by either of these modes, then it must state the 
facts constituting an exemption from seizure by such process; 

5. The facts constituting the alleged cause of detention thereof, according 
to his best belief; 

6. The amount of damages which the affiant believes the plaintiff ought to 
recover for the detention thereof. [R , § 3553; C , '51, § 1703.] 

V e n u e : An action of replevin must be e-rty is situated in the county in which suit is 
brought in the county « h e r e detenuaut re- brought will not defeat his action. The rem-
sides or some portion of the property is situ- edy of defendant in such case, if the action is 
ated. Section 4460 does not authorize the brought in the wrong county, would be by 
bringing of the action in the county from motion to transfer it to the proper county, 
which tlie pioperty had been wrongfully re- and in case of failure to make such applica-
moved, unless such county is that of the de- tion, no objection to the place of bringing the 
lendant ' s residence: Ilibbs v. Dunham, 54- action can be interposed: Goldsmith v. WUl-
559 ; Pai ker v. Norris, 56-295. son, 67-662. 

If the action is brought in another county P e t i t i o n ; v e r i f i c a t i o n : If the petition is 
than that of the residence of defendant or in not verified the writ cannot legally issue, 
which, some of the property is situated, a nor be sustained if issued: Cure v. Wilson, 25-
change of place of trial should be granted 295. 
upon application: Parker v. Norris, 56-295. In such an action before a justice of the 

The venue in such actions is not limited to peace, a sworn petition must be filed before a 
the county of tlio residence of the defendant, writ can issue, but it need not be filed before 
and if action is brought where the property is re turn day. The action is sufficiently corn-
situated, the defendant must either disclaim menced by service of original notice: Duffy v. 
any interest or claim to the property or defend Dale, 42-215. 
the action in the county where the suit is D e s c r i p t i o n of p r o p e r t y : The action can-
brought ; he is not entitled to a change of the not be maintained for the recovery of uii 
place of trial to the county of his residence: article that cannot in its na ture be distm 
Borter v. Dalhojf, 59-459. - guished from others, but where the petitioi 

This rule l» applicable in actions where bond described the property as a " six-barreled pi.> 
is not g h en, and the possession of the prop- tol, called a six-shooter or revolver," held, that 
erty before judgment is not sought. I t is also the specific article was sufficiently described 
applicable where, al though possession of prop- to support the action: Wright v. Ross, 2 G. 
erty is sought, no property is actually seized, * Gr., 266. 
and tha t tact will not entitle defendant to have The description of the property as a " cer-
the venue changed to the county of his resi- tain storehouse, warehouse and the goods 
dence: Laughlin v. Main, 63-580. therein contained, being the store, etc., etc. , 

Failure ot plaintiff to show that the prop- known and designated as the store of your pe-
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tioner," held sufficient: Ellsworth v. Henahall, 
4 G. Gr., 417. 

The description in a petition designating the 
property by an enumeration of the different 
articles, followed by an averment t h a t they 
were in the defendant's possession, held suffi
cient : Fort Dodge v. Moore, 37-388. 

In an action for the possession of a piano, 
held, tha t a mistake in setting out the number 
of such instrument as a part of its description 
would not entitle defendant to a judgment , 
provided that the mistake clearly appeared: 
Stephens v. Williams, 46-540. 

P l a i n t i f f ' s r i g h t : Plaintiff claiming prop
erty by virtue of a chattel mortgage should 
not allege that he is the absolute and unquali
fied owner thereof, but should state the na ture 
of his interest. Under an allegation of abso
lute ownership he cannot recover on proof 
of an interest as mortgagee: Kern v. Wilson, 
73-490. 

W r o n g f u l d e t e n t i o n : A failure to allege 
in the petition the wrongful detention of the 
property is a substantial defect which may be 
taken advantage of by demurrer or by mo
tion in arrest of judgment or upon appeal: 
Draper v. Ellis, 12-316. 

Where the petition alleged that plaintiff 
was the absolute owner and entitled to the 
property, and that defendant wrongfully de
tained the same, but in further s tat ing the 
ground of detention showed a state of facts 
which did not justify the recovery by plaint
iff, held, tha t a demurrer to the petition should 
have been sustained: Houghtaling v. Hills, 
59-287. 

C a u s e of d e t e n t i o n in a particular case 
held to be sufficiently s tated: Nolan v. Jones, 
53-387. 

E x e m p t i o n of p r o p e r t y : The facts con
stituting the exemption of the property from 
levy under execution and which are required 
by statute to be stated, where it is sought to 
recover property taken under execution, are 
the facts which render the property exempt 
from execution under § 4297: Armel v. Len-
drum, 47-535. 

Although such exemptions are allowed only 
to residents, yet in a petition to recover such 
property seized on execution, the fact of resi
dence in the state need not be averred, but 
non-residence may be set up as a defense: 
Newell v. Ilayden,"8-li®. 

P r a y e r for j u d g m e n t : Although the peti
tion in replevin may be defective in failing to 
ask a judgment for the possession of property, 
yet, if the plaintiff is found to be entitled to 
such possession and no objection to the petition 
is made in the court below, that objection can
not be raised on appeal: Williams v. Wilcox, 
66-65. 

V a l u e : The allegations in the petition as to 
the value of the property or defendant's inter
est therein do not limit the amount of defend
ant 's recovery in case he is successful, even 
though such" allegations of the petition are 
not denied by h im: Chicago & S. W. R. Co. 
v. Northwestern U. Packet Co., 38-377. 

A n s w e r : A denial of the essential aver
ments of the petition which puts them in is
sue is sufficient to require plaintiff to mainta in 
the cause of action set up. There is no such 
technical effect to be given the answer as was 

given some of the common-law pleas in such 
cases: Jansen v. Effey, 10-227. 

B i g h t of p o s s e s s i o n : The question in 
replevin is, who was entitled to the possession 
of t he property a t the t ime the action was 
brought : Campbell v. Williams, 39-646; Kings
bury v. Buchanan, 11-387. 

Replevin will not lie in favor of one who is 
already in possession of the property in con
troversy, nor can it be successfully mainta ined 
against one who does not detain possession o£ 
the proper ty: Hove v. MeHenry, 60-227. 

One who has sold the property of another, 
and is neither in possession of it nor colluding 
with his assignee as to keeping possession, 
cannot be made liable in an action of replevin: 
Coffin v. Gephart, 18-256. 

Action of replevin cannot be maintained 
under an executory agreement to deliver pos
session of property, where no possession hap 
been obtained nor act done under the agree
m e n t : Berry v. Berry, 31-415. 

D e t e n t i o n : The gist of the action of re
plevin is the wrongful detention of the prop
erty : Draper v. Eliis, 12-316. 

O w n e r s h i p is not necessary to enable a 
par ty to recover. The present possession may
be recovered by one entitled thereto, even 
against the owner : McCoy v. Cadle, 4-557. 

A person who claims ownership in goods in 
an action of replevin and establishes an inter
est therein is entitled to recover al though such 
interest is not the entire value of the property ; 
Jones v. Iletheriuglon, 45-681. 

To entitle plaintiff to recover in an action of 
replevin it is not essential tha t he should have 
the legal title to the property, but he may re
cover on a naked r ight of possession, such as 
tha t of mortgagor, where mortgagee has not 
asserted his right to possession: Goldsmith v. 
Willson, 67-662. 

Ownership as evidence of right to 
p o s s e s s i o n : A plaintiff may urge his r ight 
to possession and maintain it by proof of own
ership, which in the absence of proof to the 
contrary carries with it the right to possession: 
Cassel v. Western Stage Co.. 12-47. 

P r o o f of p o s s e s s i o n is affirmative proof 
of ownership, and makes out a 'prima facie 
case, but proof of an after-acquired possession, 
it appearing t h a t it was procured « rongf ully, 
will net avai l : Cumberledge v. Cole, 44-181. 

B u r d e n of p r o o f : In an action of replevin 
the burden of proof is upon plaintiff, and he 
must recover solely upon the s t rength of his 
own title and not upon the weakness of tha t 
of his opponent : Hamilton v. Iowa City Nat. 
Bank, 40-307. 

In an action of replevin the burden is upon 
plaintiff to show himself entitled to possession 
of the property. If defendant relies upon the 
claim of plaintiff being fraudulent, the bur
den of proof is then upon him to establish 
such f raud: Hardy v. Moore, 62-65. 

An answer by defendant setting u p a pur
chase of the property from a third peison who 
is alleged to have been the owner thereof, as 
defendant believes, is equivalent to denying 
plaintiff's ownership and throws the burden 
of proof of ownership upon him : Litchfield v. 
Halligan, 48-126. 

S e t t i n g u p c l a i m s of a n o t h e r : Where a 
plaintiff in a replevin suit abandoned the case, 
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and the issue as to who was entitled to pos
session \\ as between the defendant holding 
possession under execution against a third 
par ty and an intervenor claiming under a bill 
of sale from plaintiff, held, that the interven
er 's bill of sale made out a prima facie case 
for h im, and defendant could not defeat it by 
showing title in plaintiff: Burrows v. Waddell, 
52-195. 

Where one took possession of certain prop
e r ty as purchaser, asking the payment of cer
tain mortgages, and brought action of replevin 
therefor in his own name, held, that he was 
not in a position to assert or protect the rights 
of the moi tgagees as their agent : McNorton 
v. Akers, 24-369. 

D e m a n d , w h e n n e c e s s a r y : Proof of de
mand will only be required where it is neces
sary to terminate defendant's right of posses
sion or confer such right on plaintiff: Stanch-
field v. Palmer, 4 G. Gr., 23; Gilchrist v. 
Moore, 7-9; Smith v. McLean, 24-322; Redding 
v. Page, 52-406; Oswego Starch Factory v. 
Lendrum, 57-573. 

One who verbally bargains for the sale of 
personal pioperty but pays nothing thereon, 
no t ime or place being fixed for its delivery, 
must make demand and tender of the pur
chase money (in the absence of an agreement 
for credit) before the action for replevin will 
lie. A tender after suit brought will not en
title plaintiff to recover: Hart v. Livingston, 
29-217. 

Where the taking of the property by de
fendant has been wrongful, no demand before 
suit is necessary: Robinson v. Keith, 25-321; 
Delaucey v. Holcomb, 26-94; Jones v. Clark, 
37-586. 

W nere plaintiff and defendant claim under 
distinct or independent titles, demand is not 
necessary: Redding v. Page, 52-406. 

Where plaintiff alleged that he was the 
owner of property and that defendant claimed 
possession thereof under a levy against a third 
person wrongfully claiming title thereto, held. 
t ha t an averment of demand was not necessary: 
Osicego Slarch Factory v. Lendrum, 57-573. 

T o r e c o v e r p r o p e r t y s e i z e d u n d e r e x e 
c u t i o n o r a t t a c h m e n t : If property is erro
neously seized on execution against a third 
par ty , the party entitled to the possession 
thereof may bring action to recover the same: 
Gimble v. Ackley, 12-27; Shea v. Waikins, 12-
605; Ramsdenv. Wilson, 49-211. 

And this is t rue even though the property is 
not in the possession of the officer, but of his 
bailee: Ralston v. Black, 15-47. 

And the same rule holds in case of a seizure 
under a writ of a t tachment against one not 
the owner : Miller v. Bryan, 3-58; Smith v. 
Montgomery, 5-370. 

Replevin may be maintained by the owner 
of property against an officer who has seized 
and holds it under a wri t of replevin issued 
against another person, in an action to which 
the real owner was not a par ty: Davis v. 
Gambert, 57-239. 

The fact that the writ under which the of
ficer claims to hold is from another com t than 
tha t in which the action of replevin is brought 
will not deprive the latter court of jurisdic
t ion: Ramsden v. Wilson, 49-211; Seaton v. 
Higgins, 50-305. 

The provision for replevying property in the 
hands of an officer under judicial process can
not be applied as between a federal court and 
a state officer holding the property under the 
authori ty of a state cour t : Senior v. Pierce, 31 
Fed. Rep., 625. 

Replevin will lie for property wrongfully 
seized by an officer under execution, as, for 
instance, where the process under which the 
levy is made is void: Armel v. Lendrum, 47-
535. 

So where the levy was under process issued 
under an unconstitutional statute, held, that 
replevin would lie for the property: Cooley v. 
Davis, 34-128. 

The general rule is that property seized on a 
legal writ issued by a court having jurisdic
tion of the subject-matter under a valid stat
ute cannot be replevied by the owner : Armel 
v. Lendrum. 47-535. 

So held where it was sought to show that the 
judgment under which the levy was made had 
been satisfied: Ibid. 

E x e m p t p r o p e r t y : The par ty whose prop
erty is attached may maintain replevin if it is 
exempt from execution although he has failed 
to move to have the a t tachment dissolved on 
tha t ground as he might have done: Wilson v. 
Stripe, 4 G. Gr., 551. 

N o t i c e : An action of replevin cannot be 
maintained against an officer to recover prop-
ert}r claimed to have been improperly seized 
by him unless wri t ten notice of the claim of 
such person is first served upon h im: See notes 
to S 4280. 

But if the officer proceeds to trial upon the 
simple issue as to the right of propeity ho 
may be considered as waiving the notice, and 
cannot afterwards, by interposing the technical 
defense of want of notice, defeat the actio I. 
I t is enough if in such case he is allowed to 
recover costs: Warder v. Hoover, 51-491. 

In what cases replevin will lie; right 
t o office: Parties cannot ra replevin try the 
r ight to office held by a person not a party to 
the action, as, for instance, by claiming that a 
levy by a person acting as an officer was not 
valid by reason of his not having properly 
qualified: Lufkinv. Preston, 57-28. 

B e t w e e n p a r t n e r s : The right of posses
sion, and the value of such right, recognized 
in the action, must be such as are recoverable 
in an action at law. and the accounts of part
ners and the extent of interest of each, as 
growing out of the partnei-ship relation, can
not be determined: Kuhn v. Newman, 49-424. 

P o s s e s s i o n o f n o t e : Action under this 
chapter may be brought by the maker to re
cover the possession of a promissory no te : 
Graff v. Shannon, 7-508. 

And it is not a valid objection in such ac
tion that the note, being paid, is of no value: 
Savery v. Hays, 20-25. 

A b a i l e e who gives a receipt for property 
is estopped from denying his bailor's r ight to 
possession, and cannot set up the ownership of 
a third party as a defense to an action of re
plevin : Reed v. Reed, 13-5. 

A joint owner cannot recover in replevin 
from a pledgee of his co-owner's interest, 
where he could not if the action had been 
against the part owner who made the pledge. 
Frans v. Young, 24-375. 
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Undivided interest; growing crops: 
While it is well settled tha t where chattels of 
the same nature and quality belonging to dif
ferent owners are mingled in one mass, any 
owner may claim his aliquot part by replevin, 
yet where property of diffeient owners is not 
susceptible of division, as in case of growing 
crops or in case of joint ownership of a single 
piece of property, replevin will not lie by one 
joint owner, because the property sought to 
be recovered is not susceptible of seizure and 
delivery to plaintiff: Read v. Middleton, 62-
317. 

Property severed from the realty: 
Where a party has by his own tortious act sev
ered an article from the realty which but for 
such severance would still be real property, re
plevin will lie for its recovery. But such an 
act will not render the property liable to exe
cution, if as a part of the realty it was exempt : 
Congregational Society v. Fleming, 11-533. 

Action may also be brought for the recovery 
of a house which, as between the parties, is 
mere chattel property: District Tp v. Moore-
head, 43-466. 

Replevin will lie to recover a building which 
is being wrong! ully removed from the land 
of the owner : Crum v. Hill, 40-508. 

R e s c i s s i o n of s a l e : In an action for the 
recovery of property sold, on the ground tha t 
a note given in consideration therefor was 

void, held, tha t as the note was apparent ly 
valid and was outstanding, a j udgmen t for 
the recovery of the property was erroneous: 
Gittmgs v. Carter, 49-338. 

P r o p e r t y s e i z e d for t a x e s : Proper ty 
seized to satisfy a t a x may be recovered in 
this action when the t ax is levied without au
thority, but not in cases where the authori ty 
exists but has been irregularly exercised: 
Mackloi v. Davenport, 17-379; Buell v. Bull, 
20-282 

So action will not lie in such case, when the 
levy was authorized and the war ran t under 
which the treasurer acted was valid, al though 
the assessment was erroneous: Bilbo v. Hen
derson, 21-56. 

Where personal property is taken by an offi
cer to secure payment of taxes, the owner 
cannot maintain replevin on the ground tha t 
a portion of the taxes were illegal, if a pai t 
were legal: Emerick v. Sloan. 18-139. 

I n t o x i c a t i n g l i q u o r s : Replevin will uot 
lie to recover intoxicating liquors seized by an 
officer by vir tue of a search-warrant issued 
under the provisions of the prohibitory liquor 
law: Funk v. Israel, 5-438; Weir v. Allen, 47-
482. 

And this is t rue even though the recovery is 
sought on the ground that sufficient facts did 
not exist to authorize such seizure: Cooley v. 
Davis, 34-128. 

4 4 5 6 . N o c o u n t e r - c l a i m . 3226. The action shall be by ordinary pro
ceedings, but there shall be no joinder of any cause of action not of the 
same kind, nor shall there be allowed any counter-claim. [R., § 4175.] 

Although the statute prohibits any counter- had been paid could properly be set up as a 
claim in such action, held, tha t an action for counter-claim to an action on the no te : Sigler 
the possession of a note on the ground that it v. Ilidy, 56-504. 

4 4 5 7 . P r o c e s s o n S u n d a y . 3227. If the plaintiff allege in his petition 
that he will lose his property unless process issue on Sunday, the order may 
be issued and served on that day. [10 G. A., ch. 11.] 

4 4 5 8 . N e w p a r t i e s . 3228. If a third person claim the property or any 
part thereof, the plaintiff may amend and bring him in as a co-defendant, or 
the defendant may obtain his substitution by the proper mode, or the claim
ant may himself intervene by the process of intervenor. [R., § 3561; C , '51, 
§ 1684] 

A person claiming to hold a prior incum
brance should be allowed to, become a par ty 
upon application: Parrott v. Hughes, 10-459. 

In case of intervention the judgment con
cludes the original defendant and the inter
venor : Witter v. Fisher, 27-9. 

The provisions of the statute allowing inter
vention by a party claiming the property, or 
any part of it, do not prevent such person 
from bringing replevin against the sheriff to 
recover possession of the property: Davis v. 
Gambert, 57-239. 

A n assignee in bankruptcy acquires such an 
interest in the property ot the bankrupt fraud
ulently conveyed tha t he may maintain an in
dependent action to recover such proper ty . 
Wetmore v. McMillan, 57-344. 

Where a par ty has himself substituted for 
the sheriff in an action of replevin, plaintiff, 
if entitled to a judgment against the original 
defendant, is entitled to judgment against 
such substituted defendant for costs: Roniick 
v. Perry, 61-238. 

BOND • • ORDER. 

4 4 5 9 . W h e n b o n d r e q u i r e d . 3229. When the plaintiff desires the 
immediate delivery of the property, he shall execute a bond to the defendant, 
with sureties to be approved by the clerk, in a penalty at least equal to twice 
the value of the property sought, conditioned that he will appear at the next 
term of the court and prosecute his suit to judgment and return the property 
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if a return be awarded, and also pay all costs and damages that may be ad
judged against him. The bond shall be filed with the clerk of the court, and 
is for the use of any person injured by the proceeding, and a judgment for 
money rendered against the plaintiff shall go against the sureties on the bond. 
[R , § 3551.] 

Judgment against sureties on the 
b o n d : Where the judgment in a replevin 
Writ determines the tit le of the property, it 
cannot be questioned in an action on the 
bond; but when such judgment simply deter
mines the right to possession, the title may be 
afterwards investigated, in action on the 
bond, to determine the amount of damages: 
Harman v. Goodrich, 1 G. Gr., 13; Buck v. 
Rhodes, 11-348; Hawley v. Warner, 12-42. 

The surety on the bond cannot appeal from 
a judgment against his principal in a justice's 
court, and relitigate his principal's claim to 
the property; he is bound by the j udgmen t : 
Crites v. Littleton, 23-205. 

While the judgment should direct the re
tu rn of the property, nevertheless the surety 
will be bound, al though the judgment against 
the principal be only for the value of the 
proper ty : Mason v. Richards, 12-73. 

Where plaintiff dismisses his action and 
thereupon a judgment for the re turn of the 
property is entered in favor of defendant, the 
question of title is not settled by the judg
ment, and it is competent, in an action on the 
replevin bond, to show by way of defense that 
the ownership of the property was actually in 
the plaintiff: Buck v. Rhodes, 11-348. 

The judgment entered on the replevin bond 
is at least prima facie evidence of the measure 
of damages in an action against the obligor in 
a bond of indemnity given to a surety on the 
replevin bond; and where to this is added 
proof tha t he has paid the whole amount of 
the judgment , it is sufficient to establish his 
claim unless rebut ted: Lyon v. Northrup, 17-
314. 

In an action upon a replevin bond for the 
non-return of the property, the record in the 
replevin suit is admissible in evidence: McGin-
nis v. Hart, 6-204. 

The liability of the sureties cannot be in
creased by the action of other creditors after 
the bond is given and the writ served: MeNor-
ton v. Akers, 24-369. 

The sureties are regarded as in court and 
bound by the judgment against the principal; 
and if, by his consent, a judgment is rendered 
against him containing a provision that it shall 
be stayed a certain length of time, the sureties 

4 4 6 0 . C l e r k t o i s s u e o r d e r . 3230. The clerk shall thereupon issue an 
order, under his hand and seal of the court, directed to the sheriff, requiring 
him to take the property therein described and deliver the same to the plaint
iff. And where the petition shows that the property has been wrongfully re
moved into another county from the one m which the action is commenced, 
the order may issue from the county whence the property was so wrongfully 
taken, and may be served in any county where the property may be found, in 
the same manner and with like effect as in the county where suit is brought. 
[R., § 3555; C , '51, § 1997; 11 G. A., ch. 123.] 

T h e w r i t : Quashing the wri t should not It is error to render judgment against plaint-
have the effect of abating the su i t : Minott v. iff for mere failure to produce the writ when 
Vineyard, 11-90. called for after it has served its purpose and 

are not thereby released: Her shier v. Rey 
nolds, 22-152. 

The court may render an alternative judg
ment and enter the same so far as it is for 
money against the sureties on the bond: Wil-
kins v. Treynor, 14-391. 

Aside from statutory provision judgment 
against sureties cannot be rendered wi thout 
their being made parties to an action on the 
bond a-nd having their day in cour t : Jansen 
v. Effey, 10-227; Mason v. Richards, 12-73; 
Hurd v. Galloher, 14-394. 

Where the party from whom the property is 
taken is adjudged not to be entitled to its pos
session, the liability upon the bond ceases, and 
there is no authori ty for holding sureties liable 
to a different degree and to another par ty 
claiming under an entirely different t i t le: 
Christy v. Vest, 36-285. 

Where attached property is replevied and 
released by bond in that action, the at taching 
creditor may pursue the property or the sure
ties on the bond, but he cannot hold the sure
ties and at the same time subject the property 
to another liability in the same action: Stru
mas v. Robb, 37-311. 

Where an action of replevin was brought to 
recover possession of property to which plaint
iff was entitled by verdict alone, and subse
quently his action was consolidated with 
others in which the title to the property was 
involved, the only thing preventing a judg
ment for plaintiff in the replevin suit being 
such consolidation, held, tha t the sureties upon 
the replevin bond were discharged from any 
liability: Edwards v. Cottrell, 43-194. 

M e a s u r e of d a m a g e s : Where the prop
erty is taken under the writ, and defendant 
shows himself entitled to its return, the judg
ment on the replevin bond should be for the 
value of the property at the date of the trial 
and not for its value at the t ime of seizure: 
Clement v. Duffy, 54-632. 

Also held, that, where plaintiff in the re
plevin suit had been to the expense of thresh
ing and market ing gram which had been 
seized by him in the stack, the proper amount 
of such expense should be deducted from the 
value of the g ra in : Ibid. 
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property has been seized thereunder : Saub- curing the jurisdiction of the property, the 
man v. Greatrakes, 34-598. evidence to authorize the court to set aside its 

In a summary proceeding by motion to process ought to be clear and satisfactory: 
quash a writ on the ground of fraud in pro- Gordon v. Bucknell, 38-438. 

4461. F o l l o w i n g p r o p e r t y . 3231. When any of the property is re
moved to another count}? after the commencement of the action, counterparts 
cf the proper order may issue on the demand of the plaintiff to such other 
county, and may be executed upon such goods found in such county, and 
farther orders and the necessary counterparts thereof may issue as often as 
may be necessary. [R., § 3556.] 

OKDEB EXECUTION OF. 

4462. D u t y Of Officer. 3232. The sheriff must forthwith execute the 
order by taking possession of the property therein mentioned, if it is found in 
the possession of the defendant, or of his agent, or of any other person who 
obtained possession thereof from the defendant, directly or indirectly, after 
the order was placed in the sheriff's hands, for which purpose he may break 
open any dwelling-house or other inclosure, having first demanded entrance 
and exhibited his authority, if required. [R., § 3557.] 

4 4 6 3 . D e f e n d a n t e x a m i n e d o n oath . 3233. When it appears by affi
davit that the property claimed has been disposed of, or concealed so that the 
order cannot be executed, the court or judge may compel the attendance of 
the defendant, and examine him on oath as to the situation of the property, 
and punish a wilful obstruction or hindrance, or disobedience of the order of 
the court in this respect as in case of contempt. [R., § 3558.] 

Evidence of contempt in disobeying the to contempts in general. Oral evidence is not 
order of court with reference to the property proper: State v. Myers, 44-580. 
should be by affidavit as provided in relation 

4 4 6 4 . P r o p e r t y d e l i v e r e d t o plaintiff . 3231. The sheriff having 
taken the property, or any part thereof, shall forthwith deliver the same to 
the plaintiff. [R., § 3560.] 

Where the sheriff, instead of taking actual then he could confer none, a l though the prop-
possession of the property and delivering it to erty was in his possession under the writ , and 
the plaintiff, left it with the defendant, tak ing a purchaser from hirn would take nothing by 
his receipt therefor, held, tha t plaintiff ac- the purchase : Ibid. 
quired no possession of the property, and was Where plaintiff in an action against an ofii-
entilled to an alternative j udgmen t : Davis v. cer has obtained possession of property levied 
Bayliss, 51-435. upon and then dismisses before issue is joined, 

A plaintiff in an action to recover property and the property is allowed to remain in plaint-
claimed to be exempt from execution, which iff's hands, a mortgage executed by plaintiff 
is levied upon by an officer, and which is re- while the property is thus m his possession will 
turned to plaintiff upon the execution of the be superior to the claim of the officer under a 
bond, may give good title to a third party pur- writ of restitution or a subsequent levy, the 
chasing of him, and the lien of the execution plaintiff being in fact the real owner : Case v. 
will not, upon judgment being rendered Woleben, 52-389. 
against the plaintiff, revive against the prop- Where defendant elects to take a money 
erty in the hands of such purchaser. The offi- judgment , it is no defense that part of the 
cer can only h a \ e recourse on the bond: Gim- property has been lost or destroyed while in 
blev. Ackley, 12-27. plaintiff's possession: Lillie v. McMillan, 52-

If the plaintiff had no title to the property, 463. 

4465. D e l i v e r y b o n d . 3235. At any time before the actual delivery to 
the plaintiff, the defendant may stay all proceedings under the aforesaid order 
and retain the property in his own possession, by executing a bond to the 
plaintiff, with sureties to be approved by the clerk or sheriff, conditioned that 
he will appear in and defend the action, and deliver the property to the plaint
iff if he recover judgment therefor, in as good a condition as it was when 
the action was commenced, and that he will also pay all costs and damages 
that may be adjudged against him for the taking or detention of the prop
erty. 
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Where defendant in an action of replevin the obligation to account for its value under 
retains the property by giving a delivery bond, his bond in case of judgment against h im: 
subsequent loss or destruction of the property Hinkson v. Morrison, 47-167. 
in defendant's hands will not release him from 

4466. I n s p e c t i o n ; appra i sement . 3236. But when the property is so 
retained by the defendant, he shall permit the sheriff and plaintiff to inspect 
the same; and if the plaintiff so request, the sheriff shall cause the property to 
be examined and appraised bj7 two sworn appraisers, chosen by the parties to 
the action, or, in their default, by the sheriff himself, in the manner provided 
for other cases of appraisement; and he shall return their appraisement with 
the execution. 

4467. R e t u r n of order. 3237. The sheriff must return the order on or 
before the first day of the trial term, and shall state fully what he has done 
thereunder. If he has taken any property he shall describe particularly the 
same. And if he has taken a bond from the defendant as provided in the pro-
ceding section, he shall file the same with his return. [R., § 3559.] 

JUDGMENT AND EXECUTION. 

4468. A s s e s s m e n t of v a l u e a n d d a m a g e s . 3238. The jury must assess 
the value of the property, as also the damages for taking or detention, when
ever by their verdict there will be a judgment for the recovery or the return 
of the property, and when required so to do by either party, must find the 
value of each article thereof. [R., § 3082.] 

Where the ju ry found generally for defend
ant for a particular sum, but did not award 
him the possession of the property, held, that 
it would not be presumed that the successful 
par ty was found entitled to the possession of 
the proper ty: Hunt v. Bennett, 4 G. Gr., 512. 

Where the property is taken by plaintiff 
under the writ and judgment is rendered in 
his favor, a failure to assess the value of the 
property cannot be prejudicial to defendant: 
Williams v. Wilcox, 66-65. 

The failure to re turn the value of each ar
ticle will not prevent the party entitled to the 

J u d g m e n t : Although, after the property is 
seized, it be determined in some other forum 
tha t plaintiff is not the owner of the property, 
yet defendant is not entitled to judgment as 
by default for its value, and plaintiff may in
troduce evidence upon the question of value: 
Dehr v. Lampion, 31-172. 

Defendant taking a money judgment can 
reejTer only the value of his r ight in the 
property, and that value cannot exceed the 
amount of the claims for which he held 
the property when taken from h i m : McNorton 
v. Akers. 24-369. 

Where an action of replevin is brought 
against a party having a lien upon the prop
erty, he is entitled to a judgment for its pos
session or for the value of his interest therein, 
but is not entitled to judgment for the full 

property from having judgment for the aggre
gate value. Therefore a iailure of plaintiff to 
prove the value of particular articles, a re
covery of which is sought in the action, will 
not be a ground for taking the case from the 
j u r y : Goldsmith v. Wilson, 67-663. 

Error of the jury in finding the entire value 
of the property instead of plaintiff's interest 
therein will not defeat the judgment where 
plaintiff has not elected to take judgment for 
the value of the property, and delendant may 
satisfy the judgment by turning over the prop
erty itself: Ormsby v. Nolan, 69-130. 

value of the proper tv: Knudson v. Gieson, 
38-234. 

Where property is wrongfully taken from a 
sheriff who holds it under execution levy, the 
execution plaintiff in an action for damages 
is limited in his recovery to the amount still 
due him with interest and costs: Hayden v. 
Anderson, 17-158. 

Where in an action of replevin to recover 
property seized under an execution it is de
termined that the execution is void, plaintiff 
should have a judgment for the re turn of the 
property, al though his additional claim that 
the execution which is against another party 
as defendant is wrongfully levied upon prop
erty of which he is the rightful owner is not 
sustained: Balm v. Nunn, 63-641. 

If plaintiff establishes his r ight to the prop-

4 4 6 9 . F o r m Of j u d g m e n t . 3239. The judgment shall determine which 
party is entitled to the possession of the property, and shall designate his right 
therein, and if such party have not the possession thereof, shall also determine 
the value of the right of such party, which right shall be absolute as to an ad
verse party having no right in such property, and shall also award such dam
ages to either party as he may be entitled to for illegal detention of such prop
erty. [R , §§ 3562^ 3567.] 
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erty he may have judgment for its value, 
although at the t ime suit was brought the 
property was not in defendant's possession: 
Hardy v. Moore, 62-65. 

The entire legal rights of the parties to the 
suit in the property in controversy should be 
adjudicated in the main action, and such an 
adjudication is as conclusive and final as in 
any other action: Hayden v. Anderson, 17-158. 

Judgment for defendant should direct the 
re turn of the proper ty: Chadwick v. Miller, 
6-34; Mason v. Richards, 12-73; Jansen v. 
Effey, 10-227. _ 

Judgment in favor of defendant may in
clude interest on the value of the property 
from the time it was taken by the plaintiff: 
Hurd v. Gallaher, 14-394. 

Tt is only in the judgment that it is neces
sary to specify which party is entitled to the 
property. Where plaintiff was in possession 
under the writ, a verdict of the ju ry for the 
plaintiff, simply, was held sufficient to war
rant judgment that lie was entitled to the pos
session : Newlien v. Reed, 30-496. 

The party found entitled to possession may 
have judgment for the money value, or have 
return of the property, at his election: McNor-
ton v. Akers, 24-389. 

And an alternative judgment , allowing 
plaintiff execution lor the specific property, 
or, in case that cannot bo obtained, then for 
its value, is proper: Clark v. Warner, 32-219. 

If defendant is entitled to judgment , he 
may have a money judgment against plaintiff 
and his sureties for the value of the property: 
Armel v. Lendrum, 47-535. 

M e a s u r e of d a m a g e s : In an action 
against a sheriff to recover property illegally 
seized, plaintiff cannot show by way of dam
ages that he was compelled, for the purpose of 
getting the writ , to deposit with his surety a 
bond as indemni ty : Wilson v. Hillhouse, 14-
199. 

Plaintiff is not limited in recovering dam
ages for detention of the property to cases 
where he takes a judgment for its possession, 
but may have such damages for detention 

also, where he elects to take judgmen t for t he 
value of the proper ty : Cook v. Hamilton, 67-
394. 

Where the petition stated that plaintiff was 
in possession of the goods as agent, and the 
value of such goods, and that defendant had 
deprived plaintiff of their possession, held, 
tha t the value of the goods stated was the 
amount of recovery which could be had 
against defendant if he could not obtain the 
goods: Morris v. Burley, 74-45 

D i s m i s s a l : Plaintiff cannot, wi thout de
fendant 's consent, so dismiss the action as to 
depi-ive him of his right to have damages as
sessed and a re turn of the property awarded : 
Hall v. Smith, 10-45. 

Where plaintiff dismisses his action, and 
defendant seeks to have the damages sustained 
by him assessed, plaintiff is considered as 
being in default and cannot demand a j u r y 
t r ia l : Wilkins v. Treynor, 14-391. 

Upon dismissal of the action by plaintiff, 
the defendant is entitled to the re turn of the 
property, or j udgmen t for the value of his 
interest there in : Marshall v. Bunker, 40-121. 

The dismissal of the action by plaintiff will 
not prevent defendant from recovering judg
ment for " t h e value of his right, ' - and the 
cause should be retained for the purpose of 
settling such right. But if such mat te r is 
pleaded by defendant after the dismissal by 
the plaintiff, the latter should not be regarded 
as in default, but should be allowed to plead 
and introduce evidence upon the issue raised : 
Crist v. Francis. 50-257. 

WThere plaintiff sought to recover possession 
of property held by the sheriff, but did not 
allege service of notice of his ownership upon 
the sheriff, and thereafter, upon demurrer 
being interposed on that ground, the court al
lowed him to dismiss his action upon pay
ment of costs, and, upon payment to the sheriff 
of the amount of the judgment for which the 
property was seized, to retain possession of 
the property, held, tha t under the facts ap
pearing there was no error : Reisner v. Cur
rier, 58-213. 

4 4 7 0 . E x e c u t i o n ; f o r m of. 32-10. The execution shall require the sher
iff to deliver the possession of the same, particularly describing it, to the 
party entitled thereto, and may, at the same time, require the sheriff to satisfy 
any costs, damages, or rents and profits, with interest, recovered by the same 
judgment, out of the property of the party against whom it was rendered 
subject to execution, and the value of property for which judgment was re
covered to be specified therein, if a delivery thereof cannot be had, and shall 
in that respect be deemed an execution against property. [R., § 3253.] 

4 4 7 1 . P l a i n t i f f ' s o p t i o n . 3241. If the party found to be entitled to 
the property be not already in possession thereof by delivery under the pro
visions of this chapter, or otherwise, he may, at his option, have execution 
lor the specific delivery of the property, or for the value thereof as deter
mined by the jury. And if any article of the property cannot be obtained 
on execution, he may take the remainder with the value of the missing arti
cles. [R., §§ 3563, 3568.] 

Whether the successful par ty must make was tha t plaintiff have immediate possession 
his election as to whether he will take the of the property, and, in default thereof, re-
property or its value, at the t ime of judg- cover the value, held, that the judgmen t 
rnent, or may do so when execution issues, amounted to an election to take the property, 
seems left in doubt ; but where the judgment and if should have been accepted when tend-
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ered, and the judgment satisfied: Oskaloosa reasonable time, and that when a tender was 
Steam Engine Works v. Nelson, 54-519. made within such time the plaintiff might be 

The provision allowing the successful par ty enjoined from enforcing by execution the 
to have execution for the property or its value alternative judgment for the money va lue : 
at his option is intended to apply only to cases McClellan v. Marshall, 19-561. 
in which the court has jurisdiction to t ry and Where a party took judgment for the prop-
determine the merits of the controversy: erty, held, tha t such judgment was an eiee-
Williams v. Chapman, 60-57. tion by him to take the property instead ol a 

Under the statute two distinct remedies are money judgment for its value, and he was 
provided: First, the delivery of the prop- only entitled to its value in default of recov-
er ty to plaintiff; second, where this is not or ery of the property by proper process, and 
cannot be done, the rendition of a j udgmen t upon tender of the property he was bound to 
in his favor for value. Only the first of these receive it and enter satisfaction of the judg-
forms of proceeding is in the nature of the m e n t : Oskaloosa Steam Engine Works v. Nvl-
common-law action of replevin, and the other son, 54-519. 
parfctkes of the na ture of a common-law pro- Where by defendant's own act and the act 
ceedmg in det inue: Laughlin v. Main, 63-580. of plaintiff the property is restored to defend-

Where the judgment was for a re turn of ant before judgment is rendered in his favor, 
the p r o p e l ^ , and in default thereof tha t he cannot recover the value of the property 
plaintiff recover of defendant a certain sum but only damages for its unlawful detent ion: 
as the value of the same, held, tha t defendant Harrow v. Ryan, 31-156. 
could elect to tender the property within a 

4 4 7 2 . J u d g m e n t o n b o n d . 3212. When property for which a bond has 
been given, as hereinbefore provided, is not forthcoming to answer the judg
ment, and the party entitled thereto elects to take judgment for the value 
thereof, such judgment may be entered against the principal and sureties in 
the bond. 

See notes to § 4459. 

4478. When property has been concealed. 3213. When it appears 
by the return of the officer, or by the affidavit of the plaintiff, that any specific 
property which has been adjudged to belong to one party, has been concealed 
or removed by the other, the court or a judge may require him to attend and 
be examined on oath respecting such matter, and may enforce its order in this 
respect as in the case of contempt. [R., § 3561.] 

4 4 7 4 . E x e m p t i o n . 3214. A money judgment taken under the provisions 
of this chapter in lieu of property exempt from execution, shall also be, to the 
same extent, exempt from execution, and from all set-off or diminution either 
by the adverse party or by any other person, and such exemption may, at the 
option of the partj r, be stated in the judgment. [R., § 1176.] 

Where the property has been voluntarily sold, a money judgment for the purchase price 
thereof is not exempt : Harrier v. Fassett, 56-264. 

CHAPTER 2. 

OF ACTIONS FOB THE RECOVERY OF REAL PROPERTY. 

4475. By ordinary proceedings; joinder; counter-claim. 3213. 
Actions for the recovery of real property shall be by ordinary proceedings, 
and there shall be no joinder and no counter-claim therein, except ol like pro
ceedings and as provided in this chapter. [R., § 4177.] 

4 4 7 8 . . P a r t i e s ; r i g h t . 3246. Any person having a valid subsisting inter-
est in real property, and a right to the immediate possession thereof, may re
cover the same by action against any person acting as owner, landlord, or 
tenant of the property claimed. [R., § 3569; C , '51, § 2002.] 

P a r t i e s : A person who has taken porses- est in the real estate that the owner cannot re-
. io» oi and erected improvements upon land vo te the license at once, and the licensee may 
under a paroilicense to mine has such an inter- assert his r ight to possession by this action": 
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Bush v, Sullivan, 3 G. Gr., 344; Beatty v. 
Gregory, 17-109. 

This action cannot be brought against the 
holder of a tax certificate. (Arguendo): El-
dridge v. Kuehl, 27-160, 174. 

A person who is the agent of the owner of 
real property cannot maintain such action in 
his own n a m e : McHenry v. Painter, 58-365. 

Although action may be brought against 
the tenant of a non-resident, the s tatute of 
limitations does not run in favor of such non
resident: Heaton v. Fryberger, 38-185. 

The owner of an undivided interest may re
cover such in teres t : Hughes v. Holliday, 3 G. 
Gr., 30. 

The widow may bring this action for her 
dower. She is not limited to a statutory pro

ceeding for admeasurement , nor to an action 
in equity. The s tatute of limitations does not 
commence to run against her right unt i l it is 
denied: Rice v. Nelson, 27-148. 

A n e q u i t y will not support an action a t 
law to recover possession of land against the 
holder of the legal t i t le : Pendergast v. Bur
lington & M. R. B. Co., 53-326. 

In an action at law where no equitable de
fense is pleaded, the legal title must prevai l : 
Goepinger v. Ringland, 62-76. 

In an action to recover real estate based 
alone upon r ight of possession, plaintiff can
not recover if he is not the owner of the legal 
t i t l e : Kitteringham v. Blair Town Lot, etc., 
Co., 66-280. 

As to equitable defenses, see notes to § 4482. 

4477 . Title. 3217. The plaintiff must recover on the strength of his own 
title. [R., § 3591; C, '51, § 2020.] 

P l a i n t i f f ' s t i t l e : In an action of this kind 
the plaintiff must recover on the s t rength of 
his own title. Under the pleadings he must 
show the legal title to be in himself: Hunting
ton v. Jewett, 25-249. 

Plaintiff must recover on the strength of his 
own title and not on the weakness of defend
ant 's : Hurley v. Street, 29-429. 

As plaintiff must recover on the strength of 
his own title, if he fails to establish such title 
he cannot sustain his action, whether defend
ants have any right or no t : Reed v. Wright, 2 
G. Gr., 15. 

Where the conveyance upon which plaintiff 
relied as showing title was found to be fraudu
lent, held, tha t he could not recover: Bouton 
v. Orr, 51-473. 

If defendant sets up an adverse and inde
pendent chain of title in a cross-bill, plaintiff 
cannot, by way of demurrer, object to defects 
and informalities in such title, raising an issue 
as to persons not parties in the case: Lathrop 
v. American Emigrant Co., 41-547. 

One who is in possession as a mere trespasser 
or intruder cannot protect himself b}' sett ing 
up an outstanding title in a s t ranger: Williams 
v. Swetland, 10-51. 

Where plaintiff in an action to recover real 
property claimed under a tax deed and set out 
an abstract of the title, showing title in de
fendant at the t ime of such t ax sale, held tha t , 
on introduction of evidence of the payment of 
taxes by defendant before the sale, he was en
titled to judgment without proving title to 
have been in him at that t ime, the admissions 
in plaintiff's abstract of title being sufficient 
for tha t purpose: Easton v. Randall, 45-111. 

The provision tha t plaintiff must recover on 
the s trength of his own title is not applicable 
in actions to quiet t i t l e : Russell v. Nelson, 32-
215. 

If judgment is for defendant it should be 
that plaintiff has no title, not that defendant 
has title: Litchfield v. Railroad Co., 7 Wall . , 
270. 

W h a t su f f i c ien t c h a i n of t i t l e : Where 
both parties claim title through a common 
grantor, it is sufficient to prove the derivation 
of tit le from him without proving his t i t le : 
Cooley v. Brayton, 16-10; Byers v. Roda-
baugh, 17-53. 

A deed of a party claiming from a grantor 
not shown to have had title is not sufficient to 
establish title in the par ty claiming it, nor to 

raise a presumption of actual possession in 
such p a r t y : Wearin v. Munson, 62-466. 

In order to establish title in himself, a pa r ty 
mus t show not only a conveyance to him from 
another, bu t t race the title to the general gov
ernment . The fact tha t a deed offered in evi
dence for the purpose of establishing a par ty 's 
title does not clearly describe the premises is 
not ground for refusing to receive i t : Hein-
richs v. Terrell, 65-25. 

Where plaintiff claimed title by vir tue of a 
conveyance, but it appeared from the chain of 
tit le t ha t prior to the deed to his grantor a deed 
to the property had been made by the then 
owner to another party, held, t ha t this pre
vious conveyance being unexplained, the tit le 
did not appear to be in plaintiff, and he could 
not claim anyth ing thereunder : Huston v. 
Markley, 49-162. 

In showing a good title plaintiff mus t not 
only show conveyance from a previous grantee, 
but tha t such grantee had t i t l e : Armstrong v. 
Pierson, 4 G. Gr., 45. 

In an action of r ight plaintiff is only required 
to show title back to a landlord of defendant 's 
whose title defendant has acknowledged, de
fendant being estopped therebv: Morrison v. 
Wilkerson, 27-374. 

P a r o l e v i d e n c e : To the general rule tha t 
pax-ol evidence is not admissible to prove title 
to real estate there are exceptions. If the 
title paper is lost its contents may be shown; 
or a parol purchase of real estate may be 
proved, followed by payment of the purchase 
money or the taking of possession under such 
contract ; or if the vendor is himself the wit
ness to prove such sale, parol evidence is ad
missible: Davis v. Strohm, 17-421. 

S u f f i c i e n c y of e v i d e n c e of t i t l e : One 
who seeks to over turn a legal ti t le mus t have 
proof, clear, satisfactory and conclusive, and 
not made up of loose and random conversa
t ions: Parker v. Pierce, 16-227. 

Where a mother had procured land from 
her husband under decree of divorce and 
granted it to her daughter , and there was 
nothing in the record to show but t ha t the 
daughter still held the legal title, though tuo 
husband had obtained a judgment for the liurJ 
in an action against the mother alone, subse
quent to the conveyance, held, id an action by 
the hubband against a third party for trespass 
that he had failed to show title": O'Hagan v. 
Ciinesmith, 24-249. 
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4478. T e n a n t i n c o m m o n . 3218. In an action by a tenant in common, 
or joint tenant of real property against his co-tenant, the plaintiff must show, 
in addition to his evidence of right, that the defendant either denied the 
plaintiff's right or did some act amounting to such denial. [R., §3605; C , 
'51, § 2027.] 

4479. S e r v i c e o n a g e n t . 3249. When the defendant is a non-resident, 
having an agent of record for the property in the state, service may be made 
upon such agent in the same manner and with the like effect as though made 
on the principal. [R., § 3572; C , '51, § 2004.] 

PETITION" —• ANSWER — TRIAL. 

4480. F o r m of p e t i t i o n . 3250. The petition may state generally that 
the plaintiff is entitled to the possession of the premises, particularly describing 
them, also the quantity of his estate and the extent of his interest therein, 
and that the defendant unlawfully keeps him out of possession, and the dam
ages, if any, which he claims for withholding the property; but if he claims 
other damages than the rents and profits, he shall state the facts constituting 
the cause thereof. [R., § 3570.] 

The petition may contain a general aver- the evidence upon which he expects to prove 
ment of the right claimed without a state- i t : Larumv. Wilmer, 35-244. 
ment of the facts upon which it is intended Plaintiff may recover for the use and occu-
to sustain such r igh t : Phillips v. Blair, 38- pation as well as for the tit le and possession: 
649. Dunn v. Starkweather, 6-466. And see notes 

I t is sufficient for plaintiff to state the ex- to § 4491. 
tent of his interest, etc. He need not state 

4481. A b s t r a c t of t i t l e . 3251. The plaintiff shall attach to his petition, 
and the defendant to his answer, if he claims title, an abstract of the title re
lied on, showing from and through whom such title was obtained, together 
with a statement showing the page and book where the same appears of rec
ord. If such title, or any portion thereof, is not in writing, or does not ap
pear of record, such fact shall be stated in the abstract, and either party shall 
furnish the adverse party with a copy of any unrecorded conveyance, or fur
nish a satisfactory reason for not so doing within a reasonable time after de
mand therefor. No written evidence of title shall be introduced on the trial, 
unless it has been sufficiently referred to in such abstract, which, on motion, 
may be made more specific, and may be amended as other proceedings. 

Under Revision, which did not contain this tion is founded (see § 3854) not being applica-
section, held, that copies of the title papers need ble to such a case: Boardman v. Beekwith, 
not be attached to the petition, the provision 18-292. 
as to setting out the writ ing on which the ac-

4482. A n s w e r . 3252. The answer of the defendant, and of each if more 
than one, must set forth what part of the land he claims, and what interest 
he claims thereiu generally, and if as mere tenant, the name and residence of 
his landlord. [R , § 3573; C , '51, § 2005.] 

Before the adoption of the provision allow- tice before acquiring his t i t le : Baldwin v. 
ing equitable defenses in an action at law, Lowe, 22-367. 
(§ 3861), an equitable title was held to be no I n an action at law to recover possession 
defense against a legal one: Page v. Cole, 6- defendant may plead and rely upon an equi-
153; Farley v. Goocher, 11-570. table tit le as a defense, even though by reason 

In an action of right to recover possession of the s tatute of limitations he is precluded 
of real estate it is a good equitable defense to from affirmative relief: Adams County v. 
show that defendant took possession and made Graves, 75-642. 
improvements under a contract of sale made A prior adjudication m a y be introduced in 
by plaintiff's grantor of which plaintiff had evidence without being pleaded as an estop-
notice at the t ime of purchasing and which pel : Larumv. Wilmer, 35-244. 
defendant has always stood ready to carry Defendant is not obliged to set out details 
o u t : Wan-en v. Creio, 22-315. of his title, but only what he claims; but if he 

In an action based on a legal title to recover undertakes to show his title he should give it 
possession of real property, the defendant may such definiteness that his adversary may be 
show as an equitable defense that he is inpos- informed and enabled to meet i t : Gillis v. 
session under a contract of purchase with Black, 6-439. 
plaintiff's grantor, of which plaintiff had no-
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4483 . Landlord substituted. 3253. Whenever it appears that the de
fendant is only a tenant, the landlord may be substituted by the service upon 
him of original notice, or by his voluntary appearance, and the judgment 
shall be conclusive against him. [R., §§ 3571, 3589; C, '51, § 2003.] 

This section does not require the landlord to be made a p a r t y ; it is only permissive: State 
v. Orwig, 34-112. 

4484. Possession. 3254. Where the defendant makes defense, it is not 
necessary to prove him in possession of the premises. [R., § 3575; C, '51, 
§ 2007.]' 

Where defendant denies plaintiffs r igh t to the premises, his actual possession need no t be 
proved: Kerr v, Leighton, 2 G. Gr., 196. 

4485. Alienation. 3255. An action for the recovery of real property 
against a person in possession, cannot be prejudiced by any alienation made 
by such person after the commencement of the action. [R., § 3578.] 

4488. Power to enter and survey. 3256. The court, on motion and 
after notice to the opposite party, may. for cause shown, grant an order al
lowing the party applying therefor to enter upon the land in controversy and 
make survey and admeasurement thereof, for the purposes of the action. [R., 
§ 3592; C.,''51, §2021.] 

4487. Order therefor. 3257. The order must describe the property, and 
a copy thereof must be served upon the owner or person having the occu
pancy'and control of the land. [R., § 3593; 0., '51, § 2022.] 

4488. Verdict . 3258. The verdict may specify the extent and quantity 
of the plaintiff's estate, and the premises to which he is entitled, with reason
able certainty, by metes and bounds and other sufficient description accord
ing to the facts as proved. [R., § 3591.] 

4489. General verdic t . 3259. A general verdict in favor of the plaint
iff without such specifications, entitles the plaintiff to the quantity of interest 
or estate in the premises as set forth and described in the petition. [R., 
§ 3595.] 

4490. Judgment for damages only. 3260. If the interest of the 
plaintiff expire before the time in which he could be put in possession, he can 
obtain a judgment for damages only. [R., § 3579; C, '51, § 2010.] 

This section has reference to cases where in the name of the original plaintiff (§ 3766): 
plaintiff holds a limited or determinable in- Jordan v. Ping, 32-64. 
terest which expires, and not to cases where This provision was apparently framed wi th 
he holds an absolute estate, and pending the reference to the case of a lease or demise: 
sui t conveys to a third person. In the lat ter Olive v. Daugherty, 2 G. Gr., 393. 
case the suit may be prosecuted to judgment 

4491 . Use and occupation. 3261. The plaintiff cannot recover for the 
use and occupation of the premises for more than six years prior to the com
mencement of the action. [R., § 3576; C, '51, § 2008.] 

The widow m an action for the recovery of 
dower may recover damages from the grantee 
of her husband from the time of demand for 
a period not exceeding the six years' limita
t ion: O'Ferrall v. Simplot, 4-381. 

Judgment for the use and occupation of the 
premises for the full six years cannot be ren
dered against heirs upon whom descent has 
been cast within that t ime. They are only 
liable for the t ime during which they have 
been in possession after the death of the an
cestor. A claim for rents and profits accruing 
before the death of the ancestor must be pros
ecuted against the administrator: Calender v. 
Smith, 8-360. 

V O L . I I — 85 

This six-year limitation applies only in ac
tions to recover real property. General actions 
for rents , etc., are barred in five years unde r 
the provisions of § 3734: Muir v. Bozarth, 44-
499.* 

So actions for use and occupation generally 
are barred wi thin five years : Tibbetts v. Mor
ris, 42-120. 

This limitation does not prevent a par ty 
from setting off rents and profits of real estate 
against a claim for improvements under t he 
occupying claimant l a w : See § 3151 and 
notes. 
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4492. I m p r o v e m e n t s se t off*. 3262. When the plaintiff is entitled to 
damages for withholding, or using, or injuring his property, the defendant 
may set off the value of any permanent improvements made thereon to the 
extent of the damages, unless he prefers to avail himself of the law for the 
benefit of occupying claimants. [R., § 3596; C , '51, § 2023.] 

S e t t i n g off i m p r o v e m e n t s : If plaintiff fendant may be set off as well as those made 
waives damages, or all but nominal damages, by h im: Wright v. Stevens, 3 G. Gr., 63. 
defendant cannot interpose a claim for im- If defendant avails himself of the benefit of 
provements m a d e : Daniels v. Bates, 2 G. Gr., the occupying claimant law, rents and profits 
151. may be set off against his claim for improve-

Improvements upon land purchased by de- men t s : See § 3151 and notes. 

4493. W a n t o n aggress ion . 3263. In case of wanton aggression on the 
part of the defendant, the jury may award exemplary damages. [R., § 3597; 
C , '51, § 2024.] 

4 4 9 4 . T e n a n t ; e x t e n t of l iabi l i ty . 3264. A tenant in possession in 
good faith, under a lease or license from another, is not liable beyond the rent 
in arrear at the time of suit brought for the recovery of land, and that which 
may afterward accrue during the continuance of his possession. [R., § 3598.] 

This section applies only to cases where the landlord. Otherwise he is not bound to re-
tenant is joined as defendant or in some tain rent in his hands to await the result of 
manner lestramed from paying rent to his the litigation: Gardner v. Gardner, 25-102. 

4495. G r o w i n g crops . 3265. If the defendant aver that he has a crop 
sowed, planted, or growing on the premises, the jury finding for the plaintiff, 
and also finding that fact, shall further find the value of the premises from 
the date of the trial until the first day of January next succeeding, and no 
execution for possession shall be issued until that time, if the defendant exe
cutes, with surety to be approved by the clerk, a bond in double such sum to 
the plaintiff, conditioned to pay^at said date the sum so assessed. This bond 
shall be part of the record, and shall have the force and effect of a judgment, 
and if not paid at maturity, the clerk, on the application of the plaintiff, 
shall issue execution thereon against all the obligors. [R., § 3599.] 

These provisions are not applicable where of possession will be terminated by the expira-
defendant is a tenant under an execution tion of the period of redemption after execu-
debtor, and plants or sows his crops knowing t ion : Wheeler v. Kirkendall, 67-612. 
t ha t they cannot be harvested before his r ight 

4496. W r i t of possess ion . 3266. When the plaintiff shows himself en
titled to the immediate possession of the premises, judgment shall be entered 
and a writ of possession issued accordingly. [R., § 3577; C , '51, § 2009.] 

After plaintiff in an action to recover posses- an equitable action to restrain defendant from 
sion has had judgment in his favor and defend- continuing in possession of the property in dis-
an t has been put out of possession by legal regard of the judgment and process: Ten Eyck 
process, plaintiff may have an injunction in v. Sjoburg, 68-625. 

4497. J u d g m e n t for r e n t accru ing . 3267. The plaintiff may have 
judgment for the rent of the possession which accrues after judgment and be
fore delivery of possession, by motion in the court in which the judgment was 
rendered, ten days' notice thereof m writing being given, unless judgment is 
stayed by appeal and bond given to suspend the judgment, in which case the 
motion may be made after the affirmance thereof. [R., § 3600.] 

N E W TRIAL. 

4498. W h e n g r a n t e d ; g r o u n d s of. 3268. In any of the cases provided 
for by this chapter, the court, in its discretion, may grant a new trial on the 
application of any party thereto, or those claiming under a party, made at 
any time within one year after the former trial, although the grounds required 



CODE, §§ 3269-3273.] ACTIONS FOR THE RECOVERY OF RE A L PROPERTY. 1 3 4 7 

for a new trial in other cases are not shown; but onlv one such new trial 
shall be granted. [R., § 3584; C , '51, § 2014; 13 G. A.,"ch. 167, § 31.] 

Greater latitude is allowed m grant ing new 
trials in such actions than in other actions, 
though the discretion given the court is a 
legal one : White v. Poorman, 24-108. 

Such discretion may be reviewed on appeal. 
But unless it appears that it has been improp-
eily exercised the action of the court will not 
be reversed: Coleman v. Case, 66-534. 

I t cannot be said that the discretion of the 
court has been improperly exercised in refus
ing a new trial unless it fairly appears tha t a 
different result could be reasonably expected 
should a new trial be g ran ted : Ibid. 

Where an appeal is taken from a judgment 
in an action of right, and the cause is remanded 
from the supreme court to the lower court 
for judgment in accordance with its opinion, 
the judgment so rendered is a judgment of the 
lower court, and a new trial may be granted in 

W h o m a y taring a c t i o n : Action to quiet 
title may be brought by a par ty out of pos
session against one in possession. Plaintiff is 
not required to resort to an action for posses
sion : Lewis v. Soule, 52-11; Lees v. Wetmore, 
58-170. 

And plaintiff may, in such case, also ask the 
recovery of possession: Lees v. Wetmore, 58-
170. 

But aside from statutory provision, a par ty 
not in possession cannot maintain an action to 
remove a cloud from his t i t le : Harrington v. 
Cubbage, 3 G. Gr., 307. 

Whi le an action to recover real property is 
the appropriate and most effectual remedy 
where defendant is in possession, nevertheless 
in such cases an action to quiet title may be 
mainta ined: Lewis v. Soule, 52-11. 

In the federal courts a party out of posses-

the same manner as if no appeal had been 
taken : Butterfield v. Walsh, 25-263. 

While these provisions apply to such actions 
only, yet the fact t ha t an equitable defense 
was set up and tried in such action does no t 
prevent the grant ing of a new t r i a l : Ibid. ; 
Buena Vista County v. Iowa Falls & S. C. R, 
Co., 49-657. 

The showing for a new trial in a par t icular 
case held sufficient: Floyd v. Hamilton, 10-
552. 

These provisions do not apply in actions to 
quiet t i t l e : Russell v. Nelson, 32-215. 

I t is not contemplated by these s ta tutory 
provisions tha t the adverse" par ty shall have 
notice of the application for a new tr ial , nor 
tha t he shall be allowed to controvert a show
ing made therefor: Buena, Vista County v. 
Iowa Falls & S. C. R. Co., 55-157. 

sion having the legal title cannot have such 
equitable relief, his remedy a t law being suf
ficient: Whitehead v. Entwistle, 27 Fed. Rep., 
778; Newman v. Westcott, 29 Fed. Rep., 49. 

A party who has sold and conveyed all his 
interest in the tit le to land cannot thereafter 
mainta in an action to quiet the titie of the 
same : Adams County v. Burlington & M. R. 
R. Co., 39-507. 

One who has an equitable title to land m a y -
maintain an action to quiet title against one 
who has no r ight thereto, wi thout first having 
his legal title perfected, as, for instance, by 
having the reformation of his deed in equity. 
But the purchaser of a void title has 110 equity 
as against a rightful claimant of the property : 
Rankin v. Miller, 43-11. 

Executors entitled to the possession and con
trol of land for the purpose of carrying out 

4499. N o t i c e of n e w trial . 3269. If the application for a new trial is 
made after the close of the term at which the judgment was rendered, the 
party obtaining a new trial shall give the opposite party ten days' notice 
thereof before the term at which the action stands for trial. [R., § 3585.] 

4500. Rights n o t affected. 3270. The result of such new trial, if 
granted after the close of the term at which the first trial took place, shall in 
no case affect the rights of third persons acquired in good faith for a valuable 
consideration since the former trial. [R., § 3586; C , '51, § 2015.] 

4501. D a m a g e s . 3271. But the party, who, on such new trial, shows 
himself entitled to lands which have thus passed to a purchaser in good faith, 
may recover the proper amount of damages against the other party, either in 
the same or a subsequent action. [R., § 3587; C , '51, § 2016.] 

4502. W r i t of res t i tu t ion . 3272. The party who has been successful in 
such new trial, shall, if the case require it, have his writ of restitution to re
store him his property. [R., § 3588; C , '51, § 2017.] 

QUTETDSTG TITLE. 

4503. W h o m a y br ing ac t ion . 3273. An action to determine and 
quiet the title of real property may be brought by any one having, or claim
ing an interest therein, whether in or out of possession of the same, against 
any person claiming title thereto, though not in possession. [R., § 3601; C , 
'51, § 2025.] 
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the provisions of a will have sufficient interest 
to support this act ion: Laverty v. Sexton, 4 1 -
435. 

If a tax deed upon unoccupied land has been 
recorded, either the tax purchaser or the orig
inal owner may bring action against the other 
to quiet title within the five years' limitation 
provided by § 1388: Barrett v. Love, 48-103. 

One who does not show competent title in 
himself cannot have the title to property 
quieted as against the holder of a tax title, al
though the statutory period has run against an 
action by such tax-title holder to assert his 
r ights in the property: Varnnm v. Shuler, 
69-92. 

W h e n a c t i o n m a i n t a i n a b l e : The owner 
and possessor of real estate is entitled to go 
into equity to quiet his title against one who 
lays claim thereto and gives out and claims 
tha t he has t i t le: Standish v. Dow, 21-363. 

Where plaintiff had been in possession, 
under claim and color of title, at the t ime de
fendant acquired a void tax title, held, that 
plaintiff could recover and hold possession as 
against defendant holding under such void 
title, and be restored in equity to his rights, 
notwithstanding defects in his claim of t i t le: 
Keokuk A D. M. R. Co. v. Lindley, 48-11. 

Where a bond for a deed had been executed, 
and afterwards the agreement had been re

scinded, but the bond was not delivered up, 
held, tha t an action to quiet title as against 
the holder of the bond was proper: Smith v. 
Van Campen, 40-411. 

The owner of land who has remained in pos
session thereof for such length of t ime after 
the issuance of a t ax deed that action by the 
holder of the t ax title to recover possession is 
barred may maintain action against the holder 
of such tax title to remove the cloud caused 
by the tax deed, and such action will not be 
barred by the statute which bars an action for 
the recovery of real property sold for the non
payment of taxes : Peck v. Sexton, 41-566. 

Where defendant set up a tax deed, and 
plaintiff, in reply, alleged that defendant's 
r ights thereunder were barred, held, tha t this 
did not amount to au admission by plaintiff of 
defendant's title, and would not prevent a de
cree for plaintiff: Tabler v. Callanan. 49-362. 

The fact of a cloud upon the title of prop
erty sold cannot be set up as ground for en
joining an action for the purchase monev, but 
may perhaps be interposed to prevent the en
forcement of the judgment when recovered: 
Dietz v. Mock, 47-151. 

This action can only be brought against a per
son claiming title (decided under Code of '51 
and Revision): Fejcrvary v. Langer, 9-159; 
Eldridge v. Kuehl, 27-160, 176. 

4 5 0 4 . P e t i t i o n . 3274. The plaintiff must file his petition under oath, 
selling forth the nature and extent of his estate, and describing the premises 
as accurately as may be, and averring that he is credibly informed and be
lieves that the defendant makes some claim adverse to the estate of the peti
tioner, and praying for the establishment of the plaintiff's estate against such 
adverse claims, and that the defendant be barred and forever estopped from 
having or claiming any right or title to the premises adverse to the plaintiff. 
The notice in such action shall accurately describe the property, and, in gen
eral terms, the nature and extent of plaintiff's claim, and shall be served as in 
other cases. [R., § 3602; 13 G. A., ch. 167, § 32.] 

asserting his right to the property in a federal 
cour t : Pitts v. Clay, 27 Fed. Rep., 635. 

A p e t i t i o n substantially embodying the 
averments here mentioned, with a general 
prayer tor equitable relief, will juslify the 
grant ing of this relief, though it be not spe
cifically askecl: Paton v. Lancaster, 38-494. 

N o t i c e o f p u b l i c a t i o n : The action may, 
by s tatutory provision, be brought against a 
non-resident defendant on notice by publica
tion: Miller v. Daiison, 31-435. But a judg-
ment ' in such case will not bar the non-resident, 
who has made no appearance, irona afterward 

4505, D i s c l a i m e r of t i t l e . 3275. If the defendant shall appear and dis
claim all right and title adverse to the plaintiff, he shall recover his costs. In 
all other cases the costs shall be in the discretion of the court. [R., § 3603; 
13 Or. A., ch. 167, § 33.] 

4 5 0 6 . E q u i t a b l e p r o c e e d i n g s . 3276. In all other respects, the action 
contemplated in the three preceding sections shall be conducted as other 
actions by equitable proceedings, with the modifications prescribed by this 
chapter so far as the same may be applicable. [R., § 3604; C , '51, § 2026.] 

T h e p r o c e e d i n g s under these xirovisions 
for quieting title are not special proceedings: 
Miller v. Davison, 31-435. 

An action to quiet title under the statute is, 
in effect, an equity suit and must be brought 
and determined as such: Bahnear v. Otis, 4 
Dillon, 558. 

The provisions that, in an action to recover 
real uroperty, plaintiff must rely solely on the 
ttren'gth of "his own title (§ 4477), and in re

gard to new trials in such actions (§ 4498), are 
not applicable m actions to quiet t i t le : Russell 
v. Nelson, 32-215. 

S e l i e f : Other equitable relief, as well as a 
deciee quieting, title, may be asked in the 
same peti t ion: Buena Vista Comity v. Iowa 
Falls & S. C. R. Co., 49-657. 

A com t o t equity has jurisdiction to auiet 
title and to lestrain those having adverse 
titles lrom setting them up against the para-
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mount title, but defects and irregularities in be left to his remedy at l a w : Harrington v. 
the title arising out of the official acts of the Cubbage, 3 G. Gr., 307. 
ministers of the law will not be cured. How- As the r ight of possession to proper ty is 
ever, the action of the court in exercising its something distinct from the title, it does not 
power in such a case would not be void for follow that , upon judgmen t for defendant for 
wan t of jurisdiction, but merely erroneous: costs in an equitable action to set aside cle-
Stevenson v. Bonesteel, 30-286. fendant 's title, the defendant is entitled to t he 

Where a case stood upon a cross-bill to quiet r ight of possession: Lombard v. Atwater, 43 -
title and a defense of an oral contract to con- 599. 
vey, held, tha t it was of equity jurisdiction, Where plaintiff claims in such an act ion 
and a motion to transfer it to the law docket t ha t he is owner of the property, a j u d g m e n t 
was properly overruled: Harlan v. Porter, in his favor is an adjudication of any r ight of 
50-446. ownership thereto winch deiendant m i g h t 

Unless it appears that the cloud upon plaint- have set u p : Heed v. Douglas, 74-244. 
iff's title cannot be removed by an action of In this action the recovery of the possession 
ejectment, or that the title could not be set- of the property may be awarded by decree : 
tied so as to prevent a multiplicity of suits Wyland v. Mendel, 78-739. 
wi thout the aid of chancery, complainant will 

PERMANENT SURVEY OP L A N D S ; LOST CORNERS. 

4507. Surveys upon agreement; record; plat. 15 Gr. A., ch. 8, § 1. 
"Whenever the owner or owners of adjacent tracts of land shall desire to estab
lish permanently the lines and corners thereof between them, he, she, or they 
may enter into a written agreement to employ and abide by the survey of 
some surveyor; and after said survey is completed, a plat thereof, with a de
scription of all corners and lines plainly marked and described thereon, 
together with the written agreement of the parties, shall be recorded in the 
recorder's office of the county where the lands are situated; or after any sur
vey of lands is completed and the parties interested therein as owners are 
satisfied with such survey, or when the owners of adjoining lands desire to 
perpetuate existing lines and corners heretofore made between them, it shall 
be lawful for them to cause a plat thereof to be made, with a description of 
all such lines and corners made thereon, which plat shall be acknowledged 
before some officer authorized to take the acknowledgment of deeds, and 
signed by each of said owners as an agreement between them so far as relates 
to such lines and corners; all of which shall be recorded in the recorder's 
office of the county in which the lands are situated; and the lines and corners 
so made and described, and recorded, shall be binding upon the parties enter
ing into said agreement and signing said plats, their heirs, successors, and as
signs, and shall never be changed. 

4508. Application for commission; notice. 15 G. A., ch. 8, § 2. 
Whenever one or more proprietors of land in this state, the corners and 
boundaries of whose lands are lost, destroyed, or are in dispute, or who are de
sirous of having said corners and boundaries permanently established, and who 
will not enter into agreement as provided by section first of this act [§ 4507J, 
it shall be lawful for said proprietor or proprietors that they shall cause a no
tice in writing to be served on the owner or owners of adjacent tract or tracts, 
if known and residing in the county where said lands are situated, or if not 
known and not residing in such count}7, by publishing in a newspaper pub
lished in such county, and if no newspaper shall be published, then by putting up 
in four different public places in said county, a written or printed notice to the 
effect that on a day named therein he, she, or they will make application to 
the district court of the county in which said lands are situated, at its next 
succeeding term, for the appointment of a commission of one or more survey
ors to make survey of and permanently establish said corners and boundaries, 
which notice shall be posted up at least four weeks before the time appointed 
for said application; and one of said notices shall be in the precinct or town
ship in winch said corners and boundaries are situated. 

I n w h a t c a s e s : I t is only where the loca- nitely ascertained that a dispute as to a 
tion of the government corner cannot be defi- boundary line can possibly arise. If the corner 
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has been obliterated or lost, then evidence of 
its t rue location may be heard by the commis
sioners, and upon a consideration of such evi
dence and a survey the disputed boundary is 
established by t h e m : Mitchell v. Wilson, 70-
332. 

The fact that division lines have been estab
lished by a surveyor, where such action of the 
surveyor is disputed, does not prevent proceed
ings to fix such lines from being brought and 
the lines established under these provisions: 
Strait v. Cook, 46-57. 

P r o c e e d i n g s : Such proceedings are special 
proceedings triable on appeal like an ordinary 
action and not de novo: In re Harrington, 
54-33. 

Where the commissioners have determined 
facts which render the final location of the 
corner a mere mat ter of measurement, they 
may properly postpone the expense, of actual 
survey unti l the court acts upon their repor t : 
Ibid. 

The proceeding contemplated in this s tatute 
is a summary proceeding designed to deter
mine and locate the t rue division line between 
land holders without issue in court or trial by 
j u r y : Gates v. Brooks, 59-510. 

The statute, al though not contemplating 
trial by jury, is not unconstitutional on tha t 
account: Ibid.; Coombs v. Quinn, 66-469. 

Actions of this character not being triable 
de novo on appeal, the finding of the commis
sioners and court must have the force and 
effect of the verdict of a j u r y : Vittoe v. Rich
ardson, 58-575. 

The report of the commissioners cannot 
have the effect of the verdict of a jury. The 
commissioners are simply officers of the court, 
appointed for the purpose of aiding the court 
in establishing the t rue boundarv l ine: Mitch
ell v. Wilson, 70-332. 

When a petition is presented to the court for 
the appointment of a commission under this 
s tatute, the court has jurisdiction to look into 
the nature of the controversy and dismiss the 
petition if the controversy does not appear to 
be such as to justify the appointment of a 
commission : Smith v. Scoles, 65-733. 

T l i e p e t i t i o n should state the facts in dis
pute sufficiently to enable the court to deter
mine the nature of the controversy. If it 
does not, a motion for more specific s ta tement 
will be proper. If the court errs in dismissing 
the petition, this action can be reviewed on 
appeal after its dismissal. The par ty would 
not have the r ight to commence a new pro
ceeding on the same facts: Ibid. 

Where it was stated in a petition that cer
ta in persons named as defendants were the 
only persons tha t would be affected by the 
proceedings, and it appeared that but one of 

them had been served with a notice or had 
made appearance, held, tha t the court never
theless acquired jurisdiction to appoint a com
missioner as between the plaintiff and the 
defendant who appeared, unless it was shown 
tha t there were other persons who were neces
sary parties: Nesselrode v. Parish, 59-570. 

E v i d e n c e : Commissioners appointed in 
this proceeding need not notify defendant of 
the t ime of making the survey, but if they fail 
to notify him so that he can offer evidence, 
and material evidence is thus omitted to his 
prejudice, the report should be rejected: iVes-
selroad v. Parrish, 52-269. 

S e r v i c e b y p u b l i c a t i o n : In such a pro
ceeding, in order to war ran t service by publi
cation as therein contemplated, the facts au
thorizing such publication must appear from 
the record: Ibid. 

R e p o r t : The evidence, plat and survey ac
companying the report is a part of it and be
comes of record in the same manner as the 
report, and therefore it is not necessary that 
they be preserved by a bill of exceptions: 
Davis v. Curtis, 68-66. 

I t was not the intention of the legislature 
to impose upon the commissioners the trial of 
the question of adverse possession of lands, 
and where the}' find no marked government 
corner, but do find one tha t has been acqui
esced in by the adjoining proprietors for ten 
years, they should report that fact to the 
court, and it should be the end of the proceed
ing : Ibid. 

H e a r i n g : The court is authorized on hear
ing the report of the commissioner to strike 
out evidence reported and confirm his report 
upon the remaining evidence without resub
mit t ing it to the commissioner: Caldwell v. 
Nash, 68-658. 

An any t ime before the final submission of 
the cause, the court may, at least upon proper 
showing, receive any evidence tending to show 
the location of the corner and the boundary 
l ine; and in its discretion it may set aside the 
report of the commissioners and make a new 
reference to the same or other commissioners 
to consider the new evidence together wi th 
what had been previously taken, and, if 
deemed necessary, to make another survey: 
Mitchell v. Wilson, 70-333. 

R e s t o r i n g s u r v e y : The land is not to be 
resurveyed as if there had been no survey, 
but the original survey is to be restored in 
such manner tha t the different tracts affected 
thereby shall bear the same relation to each 
other as by the original survey: Moreland v. 
Page, 2-139; Newcomb v. Lewis, 31-488. 

The t rue method of establishing a lost cor
ner in a particular case considered: Anderson 
v. Peterson, 74-482. 

4509. Appointment and proceedings of commission. 15 G. A., 
ch. 8, § 3. Upon the filing of proper petition and proof of due notice afore
said, the said court shall appoint a commission of one or more surveyors, en
tirely disinterested, to make said survey, who shall proceed to make said 
survey and report his or their proceedings to that or the next term of said 
court, accompanied by a plat and notes of said survey; and each of said sur-
vej'ors shall be authorized to administer an oath to any of the assistants nec
essary in the execution of said survey, to faithfully and impartially perform 
their respective duties, and take the evidence under oath administered by the 
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surveyor, and incorporate the same with his or their survey, of any person or 
persons, who may be able to identify any original government corner, or wit
ness thereto, or government line, tree, or other noted object, or any other 
legally established corner, or other corners that have been recognized as such 
by the adjoining proprietors for over ten years. 

4 5 1 0 . P r o c e e d i n g s i n court . 15 G. A., ch. 8, § 4. Upon the filing of 
said report, any person whose interests may be affected by said survey shall 
be at liberty to enter his objections to said report, and the court shall hear 
and determine said objections, and enter an order or judgment either approv
ing or rejecting said report, or modifying and amending the same according 
to the rights and interests of the parties, or may refer the same back to said 
commission to correct their report and survey in conformity with the judg
ment of the court; or the court may for good reason set aside said commission 
and appoint a new one, who shall proceed anew, and determine the boundaries 
and corners of the lands in question. The corners and boundaries established 
in said survey, as approved in the final judgment of the court, if not appealed 
from within thirty days, shall be held and considered as permanently and un
alterably established according to said survey. The expenses and costs of the 
surveys and suit shall be apportioned among all the parties according to their 
respective interests. 

C H A P T E R 3. 

OF PARTITION. 

4 5 1 1 . B y equ i tab le proceed ings . 3277. The action for partition shall 
be by equitable proceedings, and no joinder or counter-claim of any other kind 
shall be allowed therein, except as provided by this chapter. [R., § 4178.J 

P a r t n e r s h i p : Where land belongs to a J o i n d e r ; c o u n t e r - c l a i m : This section 
partnership a partner has no such interest does not prevent a defendant in a foreclosure 
therein as to entitle h im to an action for par- proceeding from asking relief which involves 
t i t ion : Pennybacker v. Leary, 65-220. the parti t ion of the land covered by the l ien: 

W a t e r - p o w e r : A water-power owned in Hammoiid v. Perry, 88-217. 
common is subject to part i t ion: Loan v. Met- So, also, a claim of defendants against plaint-
c a y , 46-120; Cooper v. Cedar Rapids Water- iff, for rent , damages, etc., pertaining to the 
Power Co., 42-398. property, may be set u p in the answer and 

D o w e r : In action for partition the distribu- should be hea rd : Metcalf v. Hoopingardner, 
t ive share of the widow may be determined 45-510. 
and set off, and proceedings for admeasure- But an agreement entered into by a son to 
men t of dower are not exclusive. But parti- pay a certain mortgage on his parents ' prop-
tion should not be brought to compel an elec- erty, the proceeds of which were advanced to 
tion between the homestead and a distributive him, held not to be after the p a r e n t s ' d e a t h 
share of the property until it has been de- such a lien on the son's share as could be set 
termined whether any, and if so, how much, up against him in a proceeding- under the stat-
of the realty must be sold for the payment of uto for the partition of the property. But the 
debts : Thomas v. Thomas, 73-657. obligation of such a son to pay taxes on said 

I n s e v e r a l t y : Part i t ion cannot be had of land, under the lease of the same to him, is 
real estate owned in severalty by several such a lien as can be set up as a counter-claim 
owners, for the purpose of determining metes against a grantee taking with notice of such 
and bounds of the several port ions: Johnson agreement : Rider v. Clark, 54-293. 
v. Moser, 72-523. 

PLEADINGS PARTIES TRIAL. 

4512. Pe t i t i on . 3278. The petition must describe the property and re
spective interests of the several owners thereof, if known. If any interests, or 
the owners of any interests are unknown, contingent, or doubtful, these facts 
must be set forth in the petition with reasonable certainty. [R., §§ 3606-7; 
C , '51, §§ 2028-9.] 
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4513. A b s t r a c t of t i t le . 3279. The plaintiff shall attach to his petition,, 
and the defendant to his answer, if he claims title, an abstract of the title re
lied on, showing from and through whom such title was obtained, together 
with a statement showing the page on which the same appears of record. If 
such title, or any portion thereof, is not in writing, or does not appear of rec
ord, such fact shall be stated in the abstract, and either party shall furnish the 
adverse party with a copy of any unrecorded conveyance, or furnish a satis
factory reason for not so doing within a reasonable time after demand there
for. No written evidence of title shall be introduced on the trial, unless it has 
been sufficiently referred to in such abstract, which, on motion, may be made 
more specific, and may be amended as other pleadings. 

4514. Cont ingent interes ts . 3280. Persons having contingent interests 
in such property may be made parties to the proceedings, and the proceeds of 
the property so situated, or the property itself in case of partition, shall be 
subject to the order of the court until the right becomes fully vested. The as
certained share of any absent owner shall be retained, or the proceeds invested 
for his benefit under like order. [R., §g 3647-8; C , '51, ^§ 2069-70.J 

4515. L i e n credi tors . 3281. Creditors having a specific or general lien 
upon the entire property may be made parties at the option of the plaintiff or 
defendant. [R., § 3608; C.,"'51, § 2030.] 

4516. A n s w e r . 3282. The answers of the defendants must state among 
other things the amount and nature of their respective interests. They may 
deny the interest of any of the plaintiffs, and, by supplemental pleading, if 
necessary, may deny the interest of any of the other defendants. [R., § 3610: 
0., '51, § 2032.] 

4517. I s s u e s ; t r i a l . 3283. Issues may thereupon be joined and tried 
between any of the contesting parties, the question of cost on such issues being 
regulated between the contestants agreeably to the principles applicable to 
other cases. [R., § 3612; C , '51, § 2031.] 

INCUMBRANCES. 

4518. Reference to ascertain incumbrances. 3281. Before making 
any order of sale or partition, the court may refer to a clerk, or a referee, to 
report the nature and amount of general incumbrances by mortgage, judg
ment, or otherwise, if anv there be upon any portion of the property. [R., 
§§ 3623-4; C , '51, §§ 2015-6.] 

4519. P r o o f Ot. 3285. The referee shall give the parties interested at 
least five days' notice of the time and place when he will receive proof of the 
amounts of such incumbrances. [R., § 3625; 0., '51, § 2047.] 

4520. I s s u e as to i n c u m b r a n c e . 3286. If any question arise as to-
the validity or amount of an incumbrance, or the payment of the same, the 
court may direct an issue to be made up between the incumbrancer and an 
owner, which shall be decisive of their respective rights; and upon a sale it 
may order the money to be retained or invested to await final action in rela
tion to its disposition, and notice thereof to be forthwith given to the incum
brancer unless he has already been made a party. [R., §§ 3628-9; C. , '51, 
§§ 2050-1.] 

The holder of a mortgage not made a party gage was subsequently foreclosed, held under 
to the proceedings does not lose his lien on the the circumstances not to be error to set aside 
premises: Lewis v. Atkinson, 15-361. the partition and make anew one: Bridges v. 

Where partition was made in ignorance of Howard, 18-116. 
a mortgage on part of the land and the mort-

4521. U n d i v i d e d i n t e r e s t s . 3287. If the lien is upon one or more undi
vided interests, the holder thereof shall be made a party, and the hen shall,. 
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after partition or sale, remain a charge upon the particular interests of the pro
ceeds thereof, but the amount of costs is a charge upon those interests, para
mount to all other liens. [R , § 3609; 0., '51, § 2031.] 

When liens exist on some of the shares, chaser shall know jus t the extent of the liens 
the henholders should be made parties, and and their ra te of interest, and tha t the inter-
an account of the amount due on their liens est of the respective parties and all the parties 
should be taken before order of sale (when may be protected: Metcalf v. Iloopingardner, 
Bale becomes necessary), in order tha t a pur- 45-510. 

4522. N o t to d e l a y d i s t r ibut ion . 3288. The proceedings in relation to 
incumbrances shall not delay the distribution of the proceeds of other shares 
in respect to which no such difficulties exist. [R., § 3631; C , '51, § 2053.] 

4523. Conf irmat ion. 3289. After all the shares and interests of the 
parties have been settled in any of the methods aforesaid, judgment shall be 
rendered confirming those shares and interests, and directing partition to be 
made accordingly. [R., § 3615; C , '51, § 2037.] 

U n d i v i d e d i n t e r e s t s : These provisions property than tha t claimed in the su i t : Olver 
clearly imply that partition is admissible only v. Montgomery, 39-601. 
between persons owning undivided interests, A p p e a l : An appeal may be taken from a 
that is, joint owners or tenants in common : decree settling the r ights and interests of tho 
Johnson v. Moser, 72-523. parties. Such decree is in tha t respect final: 

J u d g m e n t c o n c l u s i v e : Any claim to the Williams v. Wells, 62-740. 
property not set up by a party to the suit be- A par ty who is, by the decree, adjudged to 
fore judgment is barred. Nor can a pa r ty have no interest in the property may appeal 
afterwards set up a different r ight to the from such decree as a final j u d g m e n t as to 

himself: Ramsey v. Abrams, 58-512. 

PARTITION. 

4524. Referees appointed . 3290. Upon entering such judgment, the 
court shall appoint referees to make partition into the requisite number ol 
shares, or if it is apparent, or the parties so agree, that the property cannot be 
equitably divided into the requisite number of shares, a sale may be ordered. 
[R., §§ 3616, 3618, 3619; C , '51, §§ 2038, 2040-41.] 

R e f e r e e s : Where the shares of the parties depriving a par ty of his property wi thout due 
or the description thereof is not settled by law, process of l a w : Metcalf v. Hoopingardrier, 45-
or by consent, referees are necessary. So held 510. 
in an action for the partition of water-power: When parties by contract assume the rela-
Doan v. Metcalf, 46-120. t ion of tenants in" common in real estate, the 

P a r t i t i o n b y s e l l i n g : The power of the law fixes their respective rights, one of which 
legislature to provide that the shares of all is tha t the partnership may be dissolved, so 
parties of property owned in common shall be to speak, and that , if necessary, the common 
sold where a division thereof cannot be made property may be sold and the proceeds di-
has been too long acquiesced in to be now vided: Ibid. 
called in question. Tho owner of an undivided The court may order a sale of the property, 
interest lias the r ight at any t ime to have par- even where it is capable of being divided, if 
tition made, and if the premises cannot be di- the division will materially dimmish the va lue : 
vided by metes and bounds, he has the r ight Branscomb v. Gillian, 55-235. 
to compel a sale, and such proceeding is not 

4525. Shares m a r k e d out . 3291. When a partition is deemed proper, 
the referees must mark out the shares by visible monuments, and may employ 
a competent surveyor and the necessary assistants to aid them therein. (R., 
§3637; C , '51, §2050.] 

4526. R e p o r t of referees . 3292. The report of the referees must be in 
writing, signed by at least two of them. I t must describe the respective 
shares with reasonable particularity, and be accompanied by a plat of the 
premises, and must allot the shares to their several owners. [R., § 3638; C , 
'51, S§ 2060-61.] 

4527. Special a l l o t m e n t s . 3293. For good and sufficient reasons ap
pearing to the court, the referees may be directed to allot particular portions 
of the land to particular individuals. In other cases the shares must be made 
as nearly as possible of equal value. [Li., § 3617; C , '51, § 2039.] 
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I t is a good and sufficient reason for allot- the land is parti t ioned may allow him the par
t ing a particular portion to one tenant in com- ticular pi-operty upon which the improvement 
mon tha t he has acquired a homestead in tha t was made as a portion of his share : Cooper v. 
portion of the undivided premises, or has made Frederick, 4 G. Gr., 403. 
valuable improvements thereon: Thorn v. The doctrine tha t where a tenant in com-
Thorn, 14-49. mon lays out money in improvements he 

I n making a final sett lement and division must be compensated therefor before part i-
between tenants in common the court will tion is made, or receive in the partition the 
look into the peculiar circumstances, and will portion so improved, is not applicable to cases 
protect one of the tenants who has made ina- where the other tenants in common contrib-
provements on a portion of the premises by uted to the improvements : Conrad v. Starr, 
allowing him for such improvements, and if 50-470. 

4528. Par t i t i on Of part . 3294. When partition can be conveniently 
made of part of the premises, but not of all, one portion may be partitioned 
and the other sold as hereinafter provided. [R., § 3640; C , '51, § 2062.] 

4529. R e p o r t se t as ide. 3295. On good cause shown, the report may 
be set aside and the matter again referred to the same or other referees. [R., 
§ 3 6 4 1 ; C. , '51, §2063.] 

Upon setting aside the referee's report the the manner determined by law or the agree-
case may again be referred to the same or any ment of the parties. The court should not 
other referee. If the case is not again sent to for itself, in such a case, t ry issues of fact, no 
a referee a new trial should be granted and agreement for trial in that form having been 
the case again tried upon the issues of fact in made : Lyons v. Harris, 73-292. 

4530. J u d g m e n t . 3296. Upon the report of the referees being confirmed, 
judgment thereon shall be rendered that the partition be firm and effectual 
forever. [R., § 3642; C , '51, § 2064.J 

A judgment in parti t ion proceedings oper- be " in entirety " if held under an ordinary 
a t ing as a conveyance is to be construed by the deed, so it must be under the j udgmen t : Hoff-
same rules which apply to ordinary convey- man v. Stigers, 28-302. 
ances. Therefore if the estate created would 

4531. Costs. 3297. All the costs of the proceedings in partition shall be 
paid, in the first instance, by the plaintiffs, but eventually by all the parties 
in proportion to their interests, except those costs which are created by con
tests above provided for. [R.,§ 3645; C., '51, § 2065.] 

In an action for partition, a defendant who so as to affect the question of costs, the court 
disclaims any right or interest in or title to the will not be justified in taking a very critical 
premises at the time the action is brought, or view of the proceedings; the question is 
afterwards, and does not appear to be in pos- whether there was practically a contest; and 
session or acting inconsistently with the dis- if the parties actually engaged in such con-
claimer, is entitled to be dismissed with his test, whether regularly raised in the pleadings 
costs: Utianv. Hopkins, 17-105. or not, tha t fact is sufficient to control the 

In de t e immmg whether there was a contest question of costs: Duncan v. Duncan, 63-150. 
respecting the extent of the plaintiff's share, 

4532. A t t o r n e y s ' fees. 20 Gr. A., ch. 184, § 1. In all actions for partition 
of real estate where there is no defense made no greater attorney fee shall be 
allowed by the court to be taxed for and as attorney fees in such action for 
partition than provided in section two hereof [§ 4533]. 

Where an action was brought in form for fees of plaintiff's attorney could not be taxed 
parti t ion, but in fact to determine the title to as a part of the costs: McClain v. McClain, 
real estate which was in dispute, held, that the 52-272. 

4533. L i m i t . 20 G. A., ch. 184, § 2. For the first two hundred dollars or 
less in value of the property to be partitioned ten per cent., for the excess of 
two hundred dollars to five hundred dollars five per cent., and for the excess 
over five hundred to one thousand dollars three per cent., for all excess over 
one thousand one per cent. 

SALE. 

4534. R e f e r e e s to g i v e b o n d . 3298. Before proceeding to sell, the ref
erees shall give a bond, in a penalty to be fixed by the court, payable to the 
parties who are entitled to the proceeds, with sureties to be approved by the 
clerk, conditioned for the faithful discliarge of their duties. At any time 
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thereafter, the court may require farther and additional security, and upon 
failure of the referees to comply with such order, they may be removed by 
the court and others appointed; and the court may at any time, for satis
factory reasons, remove such referees and appoint others. [R., § 3620; C , '51, 
§ 2042.] 

4535 . Not ice; pr iva te sa le ; appra i sement . 3299; 21 Gr. A., ch. 130. 
The same notice of sale shall be given as when lands are sold on execution 
by the sheriff, and the sale shall be conducted in like manner. Provided, 
that whenever in the discretion of the court such lands can be disposed of to 
better advantage, and with less expense at private sale than in the manner 
hereinbefore provided, the same may be sold in compliance with such terms 
as are ordered by the court, but in such case the real estate shall be duly ap
praised by three disinterested freeholders to be appointed by the court, and 
sold for not less than the appraised value. [R., § 3621; C , '51, § 2043.] 

4536. Report . 3300. After completing said sale, the referees must re
port their proceedings to the court, with a description of the different parcels 
of land sold to each purchaser and the price bid therefor, which report shall 
be filed with the clerk. [R., § 3622; C , '51, § 2044.] 

4537. C o n v e y a n c e . 3301. If the sale be approved and confirmed by 
the court, an order shall be entered directing the referees, or any two of them, 
to execute conveyances pursuant to such sale. But no conveyances can be 
made until all the money is paid, without receiving from the purchaser a 
mortgage of the land so sold, or other equivalent security. [R., § 3633; C , 
'51, § 2055.] 

A p p r o v a l o f s a l e : The approval of the sale at a judicial sale, in parti t ion, for a considera-
is essential, and inadequacy of price alone is tion induced other persons intending to bid 
sufficient to justify the court in refusing its from so doing, the sale and approval of the 
approval : Loyd v. Loyd, 61-243. court will be set aside for f raud: Fleming's 

F r a u d : Where it appears that the purchaser Heirs v. Hutchinson, 36-519. 

4538. Va l id i ty . 3302. Such conveyances so executed, being recorded in 
the county where the premises are situate, shall be valid against all subsequent 
purchasers, and also against all persons interested at the time who were made 
parties to the proceedings in the mode pointed out by law. [R., §3634; C , 
'51, § 2056.] 

4539. W h e n part i e s are m a r r i e d . 3303. If the owner of any share 
thus sold has a husband or wife living, and if such husband and wife do not 
agree as to the disposition that shall be made of the proceeds of such sale, 
the court must direct it to be invested in real estate, under the supervision of 
such person as it may appoint, taking the title in the name of the owner of 
the share sold as aforesaid. [R., § 3635; C , '51, § 2057.] 

4 5 4 0 . Sa les d i sapproved . 3304. If the sales are disapproved, the money 
paid and the securities given must be returned to the persons respectively en
titled thereto. [R., § 3636; C , '51, § 2058.] 

4541. Secur i ty to r e f u n d m o n e y . 3305. The court in its discretion, 
may require all or any of the parties, before they receive the moneys arising 
from any sale authorized in this chapter, to give satisfactory security to refund 
such moneys, with interest, in case it afterward appears that such parties were 
not entuled thereto. [R., § 3632; C , '51, § 2054.] 

4542. Life estates . 3306. If a tenant for life or years be entitled as such 
to a part of the proceeds of the sale, and if the parties cannot agree upon the 
sum in gross which they will consider an equivalent for such estate, the court 
shall direct the avails of the incumbered property to be invested and the pro
ceeds to be paid to the incumbrancer during the life-time of the incumbrance. 
[ R , §3630; C , ' 5 1 , § 2052.] 

Where a wife's dower interest was only a life could not be compelled to allow the property 
estate it was held that it was not such a case to be sold and the proceeds invested : Clark v. 
as contemplated by this section, and tha t she Richardson, 32-399. 
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CHAPTER 4. 

OF THE FOBECLOSUKE OP MORTGAGES. 

4 5 4 3 . Of p e r s o n a l property . 3307. Any mortgage of personal prop
erty to secure the payment of money only, and where the time of payment is 
therein fixed, may be foreclosed by notice and sale as hereinafter provided, 
unless a stipulation to the contrary has been agreed upon by the parties, or 
may be foreclosed by action in the proper court. [R.. § 3649; C , '51, § 2071.] 

S a l e v a l i d : In a part icular case, held, tha t 
the foreclosure of a chattel mortgage in which 
the sale was in accordance with the agreement 
between the parties was valid, no want of 
good faith on the part of the mortgagee being 
shown: Gear v. Schrei, 57-666. 

P e r s o n a l j u d g m e n t : The mortgagee is 
not precluded from recovery upon the mort
gage debt because he permits the property 
covered by the mortgage to be sold for an in
ferior claim or hen : Jones v. Turck, 33-246. 

If, in the foreclosure proceeding, any prop
erty be sold not covered by the mortgage, no 
title will pass by such sale, and therefore in
junct ion cannot be maintained by a junior 
mortgagee to restrain the foreclosure of a 
senior mortgage upon property which it is 
claimed is not covered thereby: Rankin v. 
Rankin. 67-322. 

Under the circumstances of a particular 
case, held, tha t a sale under mortgage was 
valid, and that the fact that the property was 
by a previous appraisement higher than by a 
subsequent one under which it was sold, was 
not evidence of f raud: Tootle v. Taylor, 64-
629. 

Where a part of the chattels included in the 
chattel mortgage have been sold, it seems tha t 
the purchaser may require the balance of 1 he 
property to be exhausted before taking the 
par t sold, but he cannot require the mortgagee 
to foreclose his mortgage before it is d u e ; and 
where he complains of negligence of the mort
gagee in allowing other property to escape, he 
mus t show, in order to entitle himself to re
lief, tha t such property would have been suffi-

4544. Not ice . 3308. The notice must contain a full description of the 
property mortgaged, together with the time, place, and terms of sale. [R., 
§ 3650;'C., '51, §2072.] 

4545. S e r v i c e . 3309. Such notice must be served on the mortgagor, and 
upon all purchasers from him subsequent to the execution of the mortgage, 
and all persons having recorded liens upon the same property which are junior 
to the mortgage, or they will not be bound by the proceedings. [R., § 3651; 
C , '51, § 2073.] 

4546. R e t u r n . 3310. The service and return must be made in the same 
manner as in the case of the original notice by which civil actions are com
menced, except that no publication in the newspapers is necessary for this 
purpose, the general publication directed in the next section being a sufficient 
service upon all the parties in cases where service is to be made by publica
tion. [R., § 3652; C , '51, § 2071.] 

4547. N o t i c e of sale. 3311. After notice has been served upon the par
ties, it must be published in the same manner, and for the same length of 
time, as is required in cases of the sale of like property on execution, and the 
sale shall be conducted in the same manner. [R., § 3653; C , '51, § 2075.] 

cient to satisfy the mortgage: High v. Brown, 
46-259. 

A sale made under power to sell given by 
the mortgage, without the posting of notices 
as required by law, will not be invalid in such 
sense t h a t it will not confer t i t le upon the pur
chaser, but it will pass a perfect title to the 
property and the mortgagor will be divested 
of his r ight and interest in i t : Campbell v. 
Wheeler,"69-588. 

R e d e m p t i o n b y c r e d i t o r : A creditor of 
the mortgagor may, before forfeiture, pay the 
mortgage debt and levy upon the property', or, 
if a forfeiture has taken place, he may tender 
the amount, and, if refused, go into chancery 
to redeem at any time before the equity of re
demption has been barred by foreclosure, or 
he may garnish the mortgagee for the value 
of the property in excess of the debt secured: 
Torbert v. Hayden, 11-435. 

When the debt secured by the mortgage i? 
entirely paid off by a sale of a portion of the 
property sufficient to pay the debt and alll 
costs connected with the sale, the right to pos
session ol the unsold port.o^ ot t h e p r o p i i t y 
ceases to exist either at law or in equity against 
the mortgagor or his assignee: Bellamy v. 
Doud, 11-285. 

I n e q u i t y : A chattel mortgage may also 
be foreclosed by an action in equi ty : Packard 
v. Kingman, 11-219. 

A party claiming to hold a prior incum
brance should be allowed, on application, to 
be made a party to the foreclosure: Purrott 
v. Hughes, 10-459. 
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4 5 4 8 . Ti t le of purchaser . 3312. The purchaser shall take all the title 
and interest on which the mortgage operated. [R., § 3654; C , '51, § 2076.] 

4 5 4 9 . B i l l of sale. 3313. The sheriff conducting the sale shall execute to 
the purchaser a bill of sale of the personal property, which shall be effectual 
to carry the whole title and interest purchased. [R., § 3655; C , '51, § 2077.] 

4 5 5 0 . E v i d e n c e of s erv ice p e r p e t u a t e d . 3314. Evidence of the serv
ice and publication of the notice aforesaid, and of the sale made in accordance 
therewith, together with any postponement or other material matter, may be 
perpetuated by proper affidavits thereof. [R., § 3656; C , '51, § 2079.] 

4 5 5 1 . Aff idavits . 3315. Such affidavits shall be attached to the bill of 
sale, and shall then be receivable in evidence to prove the facts they state. 
[R., §3657; C , '51, § 2080.] 

4 5 5 2 . V a l i d i t y of sales . 3316. Sales made in accordance with the above 
requirements, are valid in the hands of a purchaser in good faith, whatever 
may be the equities between the mortgagor and mortgagee. [R., § 3658; C , 
'51,' § 2081.] 

4 5 5 3 . H o w c o n t e s t e d . 3317. The right of the mortgagee to foreclose, 
as well as the amount claimed to be due, may be contested by any one inter
ested in so doing, and the proceeding may be transferred to the district [or cir
cuit] court, for which purpose an injunction may issue if necessary. [R., § 3659; 
C , '51, § 2082.] 

After a transfer of the cause to court by in- a full and complete r e m e d y : Sweet v. Oliver, 
junction or otherwise the case stands as a fore- 56-744. 
closure in court, and, where usury is made to This provision does not prevent one whose 
appear, a judgment of forfeiture in favor of propert3 r is seized wi thout shadow of r ight , 
the school fund may be rendered: Hanhn v. upon the pretense tha t it is covered by the 
Parsons, 33-207. mortgage (as where it has been, by valid agree-

The injunction is not to issue as a ma t t e r ment , released from the mortgage at the t ime 
of right where it is not necessary to protect of its purchase from the mortgagor), from 
the rights of parties interested, and they have bringing an action at law to recover the prop-
already adopted another proceeding affording e r ty : Black v. Hoivell, 56-630. 

4 5 5 4 . D e e d s of t r u s t . 3318. Deeds of trust of real or personal prop
erty may be executed as securities for the performance of contracts, and shall 
be considered as, and foreclosed like mortgages. [R., § 3673; C , '51, § 2096.] 

OE R E A L PROPERTY. 

4 5 5 5 . B y e q u i t a b l e p r o c e e d i n g s . 3319. No deed of trust, or mort
gage of real estate, with or without power of sale, made since the first day of 
April, A. D. 1861. shall be foreclosed in any other manner than by action in 
court by equitable proceedings. [R., §§ 3^660, 3673, 4179; C , ' 5 1 , §§ 2083, 
2096; 11 G. A., ch. 116.] 

T h e n a t u r e of foreclosure proceedings dis- mak ing thi rd parties defendants for the pur-
cussed: Kramer v. Rebman, 9-114. pose of cut t ing off their equities is not objec-

E e m e d y e x c l u s i v e : This section simply tion able for multifariousness: Gr either v. Al-
requiies that the holder of a mortgage shall exander, 15-470. 
proceed, if at all, in a certain manner . I t P r a y e r : Foreclosure of a mortgage m a y be 
does not refer to a case where a par ty seeks granted in an equitable action, where it would 
to redeem from an absolute deed as from a be proper relief under the facts stated, under 
mortgage, and in such case the court m a y de- a prayer for general relief, a l though a fore-
cree tha t plaintiff pay the amount necessary to closure is not specifically asked: Hait v. En-
redeem within a t ime fixed or the deed will sign, 61-724. 
become absolute: White v. Lucas, 46-319. A n a t t a c h m e n t may be prayed for in con-

P e t i t i o n : A petition asking judgment upon nection wi th the action to foreclose a mort-
a note, and an execution against the property gage : Baldwin v. Buchanan, 10-277. 
covered by a mortgage given to secure the F o r e c l o s u r e a g a i n s t r i g h t of w a y : The 
same, is not a petition to foreclose the mort- mortgagee ol' land from which a r ight of way 
gage, and does not address itself to the chan- has been condemned, and who has not been 
eery jurisdiction of the court : Ballard v. made party to such proceeding, may have a 
Koons. 10-534. foreclosure against the entire property, with a 

A bill asking foreclosure of a mortgage and judgmen t providing tha t the property be first 



1358 CODE OF CIVIL PRACTICE. [CODE, § 3319. 

offered for sale subject to the r ight of way, 
and in case it will not sell for enough to pay 
off the mortgage, then that the right of way 
be sold with the property or separate from it 
as shall be found most advantageous: Severin 
v. Cole, 38-463. 

F o r i n s t a l m e n t : See notes to § 4561. 
C l a i m a g a i n s t e s t a t e : Where the mort

gagor of real estate has died and the mort
gagee has filed in the county court the notes 
secured as claims against the estate, which 
have been allowed but not paid, the mort
gagee may either obtain judgment in the pro
bate court or foreclose the mortgage by sepa
ra te proceeding: Moores v. Ellsworth, 22-299. 

C o r r e c t i o n of m o r t g a g e : Tho mortgagee 
is entitled, al ter foreclosure and sale of the 
property thereunder, to have a misdescription 
of the mortgage reformed: Provost v. Reb-
man, 21-419. 

I f o t i c e b y p u b l i c a t i o n : When a non
resident executes a mortgage upon property in 
Iowa, it must be held tha t he executes the 
same with reference to the laws of Iowa re
lat ing to such instruments, and the statutory 
methods for the enforcement of such convey
ances must be deemed a part of the conttact of 
t he parties. Hence, in foreclosure proceedings 
in the state courts, a decree of foreclosure in a 
proceeding against a non-resident served with 
notice by publication is proper, the judgment 
being in rem only: Palmer v. McCormick, 28 
Fed. Rep., 541. 

A s s i g n e e s a s p l a i n t i f f s : Two assignees of 
different notes secured by the same mortgage 
cannot properly bring a joint action to fore
close the mortgage: Rankin v. Major, 9-297. 

Where , pending an action to foreclose as 
to part of the notes secured by a mortgage, a 
person acquired a note secured by the same 
mortgage, but junior to those sued on, and 
from a person not made defendant, held, t ha t 
such assignee had a right to foreclose, subject 
to the prior lien, but could not assert such 
r ight in an action for possession of the prop
e r t y : Kemerer v. Bournes, 53-172. 

M o r t g a g o r a s p a r t y : A mortgagor who 
has divested himself of all interest in the mort
gaged property is not a necessary party de
fendant in an action to foreclose: Murray v. 
Catlett, 4 G. Gr., 108; Johnson v. Monell, 13-
300. 

This is so even though the mortgagor is the 
only person against whom a personal judgment 
migh t be rendered. When the only object of 
the proceeding is to appropriate the mortgaged 
property to the satisfaction of the debt, the 
mortgagor who has conveyed all his interest in 
the propertv is not a necessary pa r ty : Johnson 
v. Foster, 68-140. 

If it appears upon the face of the proceeding 
t h a t the mortgagor has divested himself of all 
interest in the mortgaged property, there can 
be no necessity or propriety in making him a 
party. But a mortgagor who has conveyed 
his interest by a deed containing covenants of 
war ran ty against incumbrances still has such 
interest in the foreclosure suit as to authorize 
his being made party defendant on his own 
application: Gifford v. Workman, 15-34. 

One who defends the foreclosure of a mort
gage, claiming that the mortgagors had no 
interest in the mortgaged premises, cannot 

object that the mortgagors are not in court 
when their absence works no prejudice to h i m : 
William,s v. Meeker, 29-292. 

T h e d e b t o r n o t n e c e s s a r y p a r t y : Where 
a mortgage is given to secure an indebtedness 
of another party, the original debtor is not a 
necessary par ty in an action to foreclose the 
mor tgage: Deland v. Mershon, 7-70. 

S u b s e q u e n t m o r t g a g e e s are not indis
pensable parties to the foreclosure, and the 
fact that such a par ty is not brought in can
not be m a d e a ground of objection by other 
defendants : Heimstreet v. Winnie, 10-430; 
Donnelly v. Rusch, 15-99. 

A second mortgagee is not bound by a fore
closure proceeding under a prior mortgage 
to which he is not made a party, al though he 
had both actual and constructive notice of such 
prior mor tgage: Anson v. Anson, 20-55. 

Subsequent mortgagees and purchasers of 
the mortgaged premises, who are not made 
parties to an action to foreclose a prior mort
gage, are not bound by the foreclosure: Gower 
v. Winchester, 33-303. 

The senior mortgagee cannot acquire equi
ties against a junior mortgagee by the pay
ment of a judgment , obtained in a suit to 
which the latter is not a party, nor by any 
arrangement between the former and the mort
gagor, no mat ter in what form tho mortgage 
exists: Davis v. Rogers, 28-413. 

S u b s e q u e n t p u r c h a s e r : The purchaser 
of mortgaged premises whose deed is recorded 
at the t ime of the institution of the fore
closure proceedings will not be bound by the 
decree unless made a party : Porter v. Kilgore, 
32-379. 

A purchaser of the premises at foreclosure 
sale is subrogated to the mortgagee's rights, 
and when the foreclosure proceeding is still 
pending on the cross-petition of one of the 
defendants, claiming a portion of the land, 
the purchaser may file his petition of inter
vention, setting forth his interests, and asking 
to be joined with the plaintiff in his action: 
Dyer v. Harris, 22-268. 

A foreclosure in which a purchaser of a part 
of the land from the mortgagor is not made 
pai ty is not void. Such purchaser holds the 
equity of redemption and nothing more, and 
a purchaser at the sale under the decree takes 
title subject to such equity of redemption: 
Douglass v. Bishop, 27-214. 

S u b s e q u e n t l i e n h o l d e r : In an action to 
foreclose a mortgage a person holding a sub
sequent lien should be made a party. Other
wise he can not only redeem from the sale 
within the s tatutory period, but, if he neglect 
to do so, he may still redeem from the mort
gage debt by paying it with interest and any 
other proper charges, and may have an ac
counting of the rents and profits and an 
application made thereof as against the mor t ' 
gage debt : Bunce v. West, 62-80. 

A judgment lienholder is not a necessary 
party to an action to foreclose a mortgage 
against a homestead upon which the judgment 
is not a lien, and such judgment creditor has 
no right of redemption except the s ta tu toiy 
r ight to be exercised within nine m o n t h s : 
Sutherland v. Tyner, 72-232. 

H o l d e r o f s e n i o r l i e n : While the bene
ficiary m a trust deed which is prior to the 
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mortgage is a proper, he is not a necessary, 
party to the foreclosure, his interests being 
paramount to those of the mortgagor, and not 
to be affected thereby. The junior mortgagee 
is bound to take notice of prior liens prop
erly recorded and of rights thereunder: Stand-
ish v. Dow, 21-363. 

Homestead r igh t s : The rights of the wife 
in the homestead cannot be cut off by a sale 
under foreclosure to which she is not made a 
party, even though her marriage to the owner 
of the property is subsequent to the mortgage: 
Chase v. Abbott, 20-154. 

The defense that property covered by a 
mortgage is the homestead of defendant must 
be set up in the foreclosure proceeding, and if 
not thus interposed cannot be made a ground 
for resisting the title of the purchaser under 
the foreclosure: Haynes v. Meek, 14-320. 

Where the wife is made a party to the fore
closure of a mortgage executed by the hus
band alone, and the fact that the premises 
constitute the homestead does not appear in 
the mortgage nor upon the face of the peti
tion, and such fact is not set up by the wife, 
the foreclosure is conclusive upon her as to 
any claim of homestead in the premises: Ole-
son v. Bullard, 40-9. 

Mechanic 's l ien: Where a person claiming 
a mechanic's lien is made a party to the fore
closure of the mortgage, and in such action 
the lien of the mortgage is declared superior, 
the holder of the lien cannot thereafter claim 
such lien as against a purchaser at the fore
closure sale: Grosbeck v. Ferguson, 43-532. 

The holder of a sheriff 's certificate of 
purchase at execution sale, subject to be de
feated by redemption, has such an interest in 
the property that he may be made a party de
fendant in an action to foreclose a mortgage 
against the property: Brobst v. Thompson, 4 
G. Gr., 135. 

Dower r i g h t : Where a wife does not join 
in a mortgage, and the husband dies before 
foreclosure, the widow being made a party to 
the foreclosure proceeding is not under obliga
tion to set up as a defense her dower right in 
the property; and a foreclosure sale, in the 
absence of such defense on her part, will not 
divest her dower interest, the facts alleged in 
the petition not being such as to show the ex
istence of such interest: Moomey v. Maas, 22-
380. 

J u n i o r c la ims: Where a party is made 
defendant to the foreclosure, who, it is alleged, 
has some claim upon or interest in the prop
erty junior to the plaintiff's lien, it is incum-
be»t upon such defendant, if he claims a lien 
superior to that ol plaintiff, to allege and 
show the existence of such lien: Wolfinger v. 
Betz, 66-594; Vaughn v. Eckler, 69-332. 

Admin i s t r a to r : In an action to foreclose, 
the mortgagor's administrator has a right to 
appear and set up the defense of usury, al
though the property has been sold under a 
subsequent deed of trust. Especially is this 
so when the grantee did not assume the pay
ment of the prior mortgage: Huston v. String-
ham, 21-36. 

The administrator of the estate of a deceased 
mortgagor is a proper party defendant in an 
action to foreclose: Hodgdon v. Heidman, 66-
645. 

Pu rchase r p e n d i n g foreclosure: A rail
way company which, pending a proceeding to 
foreclose a mortgage, acquires a right of way 
from defendant in such proceeding, is bound 
by the decree rendered therein, although not 
made a party: Jackson v. Centerville, M. & A. 
R. Co., 64-292. 

Subsequen t proceedings as t o l ieu-
ho lder no t made a p a r t y : Where a junior 
lienholder has not been made party to a fore
closure, a subsequent action of foreclosure 
may be brought against him, in which he may 
set up his rights and have them enforced as 
fully as if he had been a party to the original 
proceeding, and the effect of a decree in such 
subsequent proceeding will be the same as if 
a decree had been rendered against him in the 
original action: Shaw v. Heisey, 48-468. 

Where, after foreclosure and sale, a subse
quent incumbrancer was made a party to the 
proceeding by service of notice, no reference 
being made therein to the fact of sale, and no 
rights by virtue of the sale being claimed, held, 
that a decree by default upon such service 
did not cut off his right to inquire into the 
regularity of the sale: White v. Watts, 18-74. 

The fact that necessary parties are not 
joined as defendants in a foreclosure proceed
ing will not defeat the rights of the mort
gagee under a mortgage, even though the sale 
to him on foreclosure is not valid: Harsh v. 
Griffin, 72-608. 

4556. Separate suits on note and mortgage. 3320. If separate suits 
are brought in the same county on the bond or note, and on the mortgage given 
to secure it, the plaintiff must elect which to prosecute. The other will be 
discontinued at his cost. [R , § 3663; C , '51, § 2086.] 

[The word "discontinued," in the fourth line, is erroneously printed "continued" in the 
Code.] 

This section is applicable although the cove
nants on which the law action is based are con
tained in the mortgage itself: Brown v. Cas-
caden, 43-103. 

Where the liability secured by a mortgage 
had been submitted to arbitrators and an 
award made, held, that it was proper to sue 
upon such award and for the foreclosure of 
the mortgage in the same actions: McKinnis 
v. Freeman, 38-364. 

After a general judgment upon the note se
cured by the mortgage an action may be 
maintained to foreclose the mortgage; the 
mortgage is not merged in the judgment: 
Matthews v. Davis, 61-225; Morrison v. Mor
rison, 38-73. 

Merger of the note in judgment does not 
merge the mortgage: Shearer v. Mills, 35-499. 
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4557 . Judgment; sale and redemption. 3321. When a mortgage or 
deed of trust is foreclosed by equitable proceedings, the court shall render 
judgment for the entire amount found to be due, and must direct the mort
gaged property, or so much thereof as is necessary, to be sold to satisfy the 
same, with interest and costs. A special execution shall issue accordingly, 
and the sale thereunder shall be subject to redemption as in cases of sale 
under general execution. [R., § 3661; C., '51, § 2084.] 

Cost s i n c l u d e d : A decree of foreclosure 
ruay include costs incurred up to the time of 
decree, but cannot be made to include items 
not embraced in the mortgage itself: Bates v. 
Ruddick, 2-423. 

A t t o r n e y s ' f e e s : A mortgagee is not en
tit led on foreclosure to attorneys' fees as 
against the mortgagor unless expressly stipu
lated for in the mortgage: Bondurant v. Tay
lor, 3 G. Gr., 561. 

A stipulation in the mortgage and the note 
secured thereby for attorneys' fees is valid and 
does not constitute usury : Weatherby v. 
Smith, 30-131; Coe v. Lindley, 32-437. 

Where there is such stipulation in the mort
gage, and no stipulation for attorneys' fees is 
contained in the notes secured, such fees can 
be taxed only as against the parties to the 
mor tgage : Floyd County v. Morrison, 40-188. 

One who purchases property subject to a 
mortgage and agrees to "' take up the mort
gage and pay for it a l l " is liable for attorneys' 
fees under a provision in the mortgage: John
son v. Haraer, 45-677. 

Where a mortgage provided that a certain 
sum as at torneys ' fees should be taxed by the 
court and included in the costs, held, tha t the 
at torney's fee could not be recovered unless 
the action of foreclosure proceeded to final de
cree : Schmidt v. Potter, 35-426. 

Where the mortgage provided for reason
able attorneys' fees, not less than fifty dollars, 
and there « a s no evidence or admission as to 
w h a t amount a reasonable attorney's fee in 
the case was, held, tha t it was error to allow 
more than the minimum amount, although a 
claim lor a larger amount was made in the 
pet i t ion: Hawley v. Howell, 60-79. 

Where the mortgage provided for a reason
able at torney's iee, but it did not appear that 
any evidence as to the reasonable amount of 
the fee was introduced, held, tha t the plaintiff 
on foreclosure could not recover any greater 
fee than that specifically provided for in the 
notes : Sawyer v. Perry, 62-238. 

P e n a l t y for u s u r i o u s i n t e r e s t : A judg
ment for the state by way of forfeiture for 
usurious interest reserved in the mortgage is 
not covered by the mortgage lien, and be
comes a lien on the premises only from the 
time of rendit ion: Lewis v. Barmby, 14-88. 

A m o u n t of d e c r e e : Where the court be
low in a decree of foreclosure directed an ac
counting on the notes secured thereby, etc., 
and that execution issue for the amount thus 
appearing due, held, tha t the court should 
have determined the precise amount of credits 
and rendered jud.gment accordingly: Wilson 
Serving Machine Co. v. Rutledge, 60-39. 

Where the facts were such that the assignee 
of the mortgage became entitled to the bal
ance due thereon al ter satisfaction of a prior 
assignee who held the same as collateral secu

rity, held, tha t it was proper to render a decree 
in favor of the second assignee for such bal
ance without specifying the amount to which 
he was enti t led: Pike v. Gleason, 60-150. 

L i e n : Where, in a foreclosure proceeding, 
it was stipulated tha t judgment should be en
tered and stayed without liability on the part 
of the surety on the stay bond, held, that it 
was the evident intent of the parties that the 
plaintiff should hold and not waive his mort
gage lien and that he was entitled to a decree 
of foreclosure: Rice v. Covey, 54-112. 

C o v e n a n t s : Where a mortgagee foreclosed 
a mortgage and bought in the propeity at the 
sale for the full amount of the judgment , held, 
tha t he could not recover upon the covenants 
of warranty in the mortgage for the amount 
afterward paid to discharge prior liens thereon: 
Todd v. Johnson, 51-192. 

Where the mortgagee of property bought 
the same in at foreclosure sale in full satisfac
tion of the mortgage, held, tha t he had no 
r ight of action under the covenants of the 
mortgage requiring the mortgagor to keep the 
premises in good repair, or lor waste commit
ted by the mortgagor while in possession be
fore the sale: Corbin v. Reed, 43-459. 

P e r s o n a l j u d g m e n t : If the mortgage stip
ulates that no general execution is to oe issued 
thereunder, a personal judgment should not 
be rendered: Kennion v. Kelsey, 10-443. 

In an action to foreclose a mortgage given by 
one person as security for a note executed by 
another, but not signed by the mortgagor, 
personal judgment should not be rendered 
against such mortgagor : Anderson v. Reed, 
11-177. 

Where one of the defendants in an action to 
foreclose a mortgage was not a party to the 
mortgage and never undertook to pay the 
same, and the petition did not charge a per
sonal liability for the debt secured, held, that 
it was erroneous to render a personal judg
ment against h i m : Carleton v. Byington, 24-
172. 

Before a personal judgment in an action of 
foreclosure can be rendered against the mort
gagor, it must appear tha t the relation of 
debtor and creditor exists between the mort
gagor and mortgagee, and there must be an 
obligation to pay independently of and in ad
dition to the proper ty : Weil v. Churchman, 
52-253. 

Where the wife joins in the mortgage, but 
not m the note secured thereby, and there is 
no provision in the mortgage expressly stipu
lating for personal liability, she does not be
come personally liable for the debt : Reed v. 
King, 23-500; Knox v. Moser, 69-341. 

I t is not essential to the proceeding that per
sonal judgment be rendered for the amount of 
the debt, and an action of foreclosure may be 
maintained against the owners of the prop-



CODE, g 3321.] FORECLOSURE OF MORTGAGES. 1 3 6 1 

erty, subject to the mortgage, a l though they 
are not personally liable for the indebtedness: 
Johnson v. Foster, 68-140. 

Where property was conveyed subject to 
two existing mortgages and was then again 
mortgaged by the grantee, held, tha t a pur
chaser of the property at foreclosure sale 
under the last mortgage would take the prop
erty subject to such prior mortgages of which 
he had notice, and could not afterwards, upon 
an assignment of the second of such mort
gages, enforce the same personally against the 
mortgagor without having in any way sub
jected the property to the satisfaction of such 
mortgage: Crowley v. Harader, 69-83. 

Notice of an action to foreclose a mortgage 
having been properly given, the court will 
render a personal judgment for the amount 
due, al though the notice does not claim any 
specific sum of money : York v. Boardman, 
40-57. 

S p e c i a l e x e c u t i o n : The court cannot, on 
rendering decree of foreclosure, order tha t 
special execution thereon be stayed for a speci
fied t ime : Carroll v. Reddington, 7-386. 

Although the general rule is that the land 
is to be subjected to the payment of several 
notes covered by one mortgage in the order of 
their maturi ty, yet the court may by decri e 
direct otherwise, and if the last note is to be 
paid first, it would be error to issue a general 
execution on the judgment for such note with
out having first directed the sale of the land 
and application of the proceeds to its satisfac
t ion: Ayers v. Rivers, 64-543. 

A special execution under decree of fore
closure of a mortgage on a town lot, com
manding the sheriff to sell the lot in conform
ity with the statute, held not to be illegal as 
requiring the whole lot to be sold: Southard 
v. Perry, 21-488. 

Where a special execution was improperly 
issued and a sale was had thereunder, but the 
same sale under a general execution would 
have been equally effective, held, tha t the 
error as to the form of execution was purely 
technical and the sale could not be set aside : 
O'Connell v. Cotter, 44-48. 

Sale o f p o r t i o n o f p r e m i s e s : A decree 
of foreclosure should only order the sale of so 
much of the mortgaged premises as is neces
sary to satisfy the amount due. To order the 
sale of the whole property absolutely, and 
direct tha t the amount remaining after paying 
the judgment be brought into court to answer 
its order, is erroneous: Malony v. Fortune, 
14-417. 

S a l e e n m a s s e : If the premises consist of 
distinct parcels which are sold in a lump, the 
sale should be set aside in a proceeding brought 
for tha t purpose: Lay v. Gibbons, 14-377. 

R i g h t s of p u r c h a s e r : Where the mort
gagee purchases at a sale under the mortgage 
he buys wi th full notice of all defects: Boyd 
V. Ellis, 11-97. 

While a purchaser takes subject to the equi
table r ights of the par ty in possession, yet 
where the property has been conveyed by him 
by a fraudulent conveyance, he has no remain
ing interest which can be set up or conveyed 
as against such purchaser : Wright v. Howell, 
35-288. 

D o w e r r i g h t : A foreclosure of the mort
gage in which the wife has joined and a sale 
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of the property thereunder will defeat her 
dower interest in such proper ty : Moomey v. 
Maas. 22-380; 31ead v. Mead, 39-28. 

Equity will recognize and enforce a sale and 
conveyance of the dower interest before the 
dower has been assigned or admeasured; and 
so where one purchases under a foreclosure of 
a mortgage given by husband and wife of the 
wife's property, which foreclosure occurred 
after the death of the wife and before the hus
band's interest had been admeasured, held, 
tha t such purchaser became an assignee or 
owner of the husband's interest, and acquired 
all the rights which the husband had before 
possessed as survivor in the premises: Huston 
v. Seeley, 27-183. 

R e m a i n d e r : Where it appeared tha t the 
interest of the mortgagor was tha t of a re
mainder over after a life estate in the prop
erty, held, tha t the foreclosure and sale should 
be made applicable to such remainder, and a 
purchaser should hold the same upon the same 
conditions as the mor tgagor : Iowa Loan & 
Trust Co. v. King, 58-598. 

P u r c h a s e b y t r u s t e e : In the absence of 
any express provision in the t rus t deed, and 
against an objection of a bondholder who as 
intervenor had become par ty to the suit, held, 
tha t it was erroneous for the court, on the 
foreclosure of a t rus t deed made to secure 
bonds issued by a corporation, to direct tha t 
the trustee should bid in the property ror t l 'e 
benefit of all the bondholders at its fair marke t 
pr ice: Sanxey v. Iowa Oily Glass Co., 63-707, 

So held where bonds owned oy one bond
holder had been guarant ied by other bond
holders, so tha t the bidding in. of t ae property 
for the entire amount of the bonded indebted
ness would satisfy the j udgmen t in favor of 
the bondholders and release the guarantor of 
such bonds: Ibid. 

I n a d e q u a c y of p r i c e : Gross inadequacy 
of price of itself is a strong badge of fraud, and 
though not conclusive m itself, yet when 
coupled with other circumstances tending to 
prove fraud, it becomes controlling and con
clusive evidence: Boyd v. Ellis, 11-97. 

P u r c h a s e p e n d e n t e l i t e : A purchaser 
from the mortgagor pending a proceeding to 
foreclose may, by appearing in the action, 
have the judgment direct tha t a poi tion of the 
property not affected by his purchase shall be 
first sold for the satisfaction of the mortgage, 
and if he does not do this, and the decree pro
vides for the sale of the premises without re
gard to hi': interest, he cannot afterwards ques
tion the sale: Jackson v. Centerville, M. & A. 
R. Co., 64-292. 

P o s s e s s i o n : A purchaser at a foreclosure 
sale is not entitled to possession unti l the ex
piration of the year for redempt ion: Barrett 
v. Blackmar, 47-565; Myton v. Davenport, 5 1 -
583. 

R e n t s a n d p r o f i t s : Defendant has the 
r ight of possession dur ing the year for re
demption after the foreclosure sale. Plaintiff, 
whose claim is satisfied by the sale, has no 
r ight to the rents. Neither has the purchaser 
at the foreclosure sale: Hill v. Heweit, 35-563. 

C r o p s : The mortgagor has the r ight to pos
session until the exp.i ation of the year of re
demption, and during tha t t ime has the r ight 
to crops growing on the premises: White v. 
Griggs, 54-650. 
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Crops matured but not yet harvested, 
s tanding on the premises at the t ime of the 
foreclosure sale, and belonging to a tenant 
who has been in possession under lease from 
the mortgagor, do not pass by the sale, but 
are personal property: Hecht v. Dettman, 56-
679. 

Order of application, of proceeds: Where 
the mortgage secures two or more notes ma
tur ing at different times, the proceeds of the 
foreclosure should be applied to the payment 
of the notes in the order in which they fall 
due, whether they are assigned or not and 
without reference to the t ime or order of as
signment. The instalments in such case are 
regarded as so many successive mortgages 
having priority accordingly: Isett v. Lucas, 
17-503. 

I n such case the holder of a portion of the 
notes who has proceeded to foreclose the mort
gage without making the holder of another 
note, earlier becoming due, a party, does not 
cut off the lien of the holder of the previous 
note, who may proceed to foreclose the mort
gage as to the same property, without alleg
ing or proving any fraud in the previous action: 
Sangster v. Love, 11-580. 

S a l e for i n s t a l m e n t : The sale of mort
gaged property under foreclosure for an in
stalment of the debt discharges tho property 
in the hands of the purchaser or the debtor or 
his vendees, after redemption from the lien of 
the mortgage, from any claim under the 
other instalments: Escher v. Simmons. 54-
269. 

A sale in pursuance of foreclosure passes to 
the purchaser all the title and interest of the 
mortgagor and mortgagee in and to the prop
erty sold, and the purchaser takes free from 
the lien of the unpaid instalments: Poweshiek 
County v. Dennison, 36-244. 

Where some of the notes secured by a mort
gage are transferred, foreclosure and sale of 
the premises in an action by the assignee will 
exhaust the lien of the moi tgagee as to notes 
still held by the mortgagee upon the land so 
i=old: Harms v. Palmer, 61-483. 

If may be provided in the decree of fore
closure for one instalment of the amount se
cured by the mortgage that the mortgagee's 
lien on the property for the notes not then due 
shall be preserved: Burroughs v. Ellis,1G~ 
648. 

R e d e m p t i o n . : By this section there is the 
same right to redeem from a sale in a fore
closure proceeding as from an ordinary sale 
under execution, and the same r ight of pos
ses ion by the debtor during the redemption 
period: Barrett v. Blackmar, 47-565. 

1 his section simply declares that there may 
be statutory redemption from sale under a 
foreclosure. Such redemption may be by one 
who is not a party to the suit, bu t must be 
made within the time and in the manner pre
scribed by the s tatute as to other execution 
sales: Newell v. Penniek, 62-123. 

The right of equitable redemption is not 
taken away by the provision for s tatutory re
demption from the sale. It exists independent 
of s t a tu te : American Buttonhole, etc., Co. v. 
Burlington Mid. Loan Ass'n, 61-464; Spurgin 
r. Ada.mson, 62-661. 

Under former statutory provisions by which 
a judgment against a firm was not a lien upon 

real property belonging to the firm, held in 
the individual name of one of the members, 
such judgment creditor could not redeem from 
a purchaser of the real property at a fore
closure sale under a mortgage given by the 
individual member holding the t i t le : Stadler 
v. Allen, 44-198. 

A decree cutt ing off the lien of a junior in-
cumbrancer does not deprive him of any r ight 
he may have by virtue of s tatutoiy redemp
tion : Watts v. White, 12-330. 

P r i o r s t a t u t o r y p r o v i s i o n s : Under the 
Code of '51, which did not contain express 
provision for redemption from sales under 
foreclosure proceedings, held, tha t the general 
provisions as to redemption from sales under 
execution did not apply in such cases: Kramer 
v. Rcbman, 9-114; Stoddard v. Hays, 12-576; 
Martin v. Jones. 15-240. 

Where a second mortgagee brought action 
to determine the priority of liens as between 
himself and a senior mortgagee, and a sale 
was ordered of the property, held, t ha t such 
sale might properly be without redemption, 
the senior mortgage having been executed be
fore the provisions for redemption at fore
closure sale took effect: Gargan v. Grimes, 47-
180. 

W h o m a y r e d e e m : One who has a mort
gage upon property as tha t of another cannot 
claim the right of redemption after foreclosure 
of the mortgage on the ground that he has not 
been made a party to the proceeding in his 
own right, but only in the representative 
capacity in which he purported to act : Foster 
v. Young, 35-27. 

The rule that the right of redemption from 
the mortgage debt after the foreclosure sale 
exists only in favor of a pei'son who has a lien 
upon the identical title or interest upon which 
the mortgage rests means only tha t the lien 
shall not rest upon a wholly independent title, 
tha t is, one which can bo valid only in case 
the mortgagor has no title, and does not pre
vent a tax purchaser from making redemp
tion, al though his lien is not derived from the 
mortgagor : Ayres v. Adair County, 61-728. 

R e d e m p t i o n f r o m s a l e for o n e i n s t a l 
m e n t : The grantee of the mortgagor, by con
veyance before the rendition of judgment in 
foreclosure of the mortgage, may redeem from 
a sale under tho judgment of foreclosure for a 
part of the debt and hold the property free 
from any lien under the mortgage or under 
the judgment against his grantor for the bal
ance of the debt: Escher v. Simmons, 54-269; 
Todd v. Davey, 60-532. 

Where a mortgage is foreclosed for one in
stalment of the debt, and during the period 
for redemption the mortgagor conveys the 
property to a third person, agreeing to redeem, 
and afterwards does redeem, such third per
son takes the property free from the lien of 
the mortgage for the balance: Micklewait v. 
Raines, 58-605. 

Plaintiff in a foreclosure proceeding having 
bought in the property and the mortgagor 
having redeemed from such sale, held, tha t 
plaintiff's remedy against the property was ex
hausted irrespective of whether the mort
gagees were parties to the proceeding or not: 
Blake v. Black, 55-252. 

After redemption by a mortgagor from sale 
under foreclosure for a portion of the mort-
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gage debt, the mortgagee cannot again sub
ject the land to the payment of a part of the 
debt remaining unsatisfied. This rule holds 
where the mortgage secures different notes. 
some of which are assigned to a third party, 
and the foreclosure and sale of the promises in 
an action by the assignee exhausts the lien of 
the mortgage upon such premises: Harms v. 
Palmer, 61-483. 

Where a junior mortgage is assigned, and 
the assignment is not made of record, a fore
closure -ii the senior mortgage to which the 
junior mortgagee is made a par ty is binding 
upon the assignee of such junior mortgage, 
and he can only make statutory redemption, 
although not made a party, where the fact of 
his interert is not known to the party fore
closing : Reel v. Wilson, 64-13. 

E x p i r a t i o n of p e r i o d ; m i s d e s c r i p t i o n : 
A reformation of the mortgage to correct a 
misdescription may be had at the suit of the 
mortgagee, but such reformation would not 
cut off the r ight to redeem as to property not 
described in ttie original foreclosure: Provost 
v. Rebman, 21-419. 

The fact tha t property is misdescribed in a 
foreclosure and sale thereunder, and tha t the 
description is subsequently corrected in a pro
ceeding brought dur ing the period of redemp
tion, to which the par ty entitled to redeem is 
made a party and in which he asks no relief, 
will not; e x f i n l the period for redempt ion: 
McKissick v. Mill Owners' Mut. F. Ins. Co.. 
50-116. 

E q u i t a b l e r e l i e f : A failure to redeem 
from a foreclosure within the t ime set by 
s tatute because of losses suffered by mort
gagor by reason of a grasshopper plag'ue af
fords the mortgagor no ground for equitable 
relief against the mortgagee in possession un
der the decree of foreclosure. Couits of equity 
cannot alone base a decree against a defend
an t upon a misfortune of the complainant. If 
the legal title is vested in the defendant, as if 
is m this case, he cannot be deprived thereof, 
save upon some ground which affects h im or 
shows that it would be inequitable or unjus t 
for him to retain his legal advantage against 
the superior equity of the opposing p a r t y : 
Palmer v. McCormick. 30 Fed. Rep., 82. 

4 5 5 8 . Genera l e x e c u t i o n . 3322. If the mortgaged property does not 
sell for sufficient to satisfy the execution, a general execution may be issued 
against the mortgagor, unless the parties have siipulated otherwise. [R., 
§ 3662; C , '51, § 2085.] 

This section does not apply to a case where 
the mortgage is given to secure the eV-bt of 
another party, and the mortgagor does not 
sign the note or become otherwise liable tor tho 
payment of the debt. (Overruling Belaud v. 

Mershon, 7-70): Chittenden v. Qossage, 18-157; 
Anderson v. Reed, 11-177; Weil i\ Church
man, 52-253. But see Newb'iry v. Butler. 38-
179, which refers to Delund v. Mershon, 7-70, 
with approval. 

4559. Junior incumbrancer entitled to assignment. 3323. At any 
time prior to the sale, a person having a hen on the property which is junior 
to the mortgage, will be entitled to an assignment of all the interest of the 
holder of the mortgage, by paying him the amount secured, with interest and 
costs, together with the amount of any other liens of the same holder which 
are paramount to his. l i e may then proceed with the foreclosure or discon
tinue it at his option. [R., § 3665; C , '51, § 2088.] 

A tender made by a junior to a senior mort
gagee before sale, for the principal, interest 
and costs then accrued, is sufficient, though 
not accepted until after sale: Marshall v. Bud-
dick, 28-487. 

The manifest object of this provision is to 
secure to the junior lienholder the right to 
protect his lien by buying in the paramount 
incumbrance. If the junior lien attaches to 
but a portion of the property covered by the 
senior mortgage, and all parts of it are subject 
to be sold alike for tho satisfaction of the debt 
secured by that mortgage, the junior lien
holder h undoubtedly entitled, upon payment 
of the debt, to have an assignment of the in
terest ol the holder of the mortgage, and may 
urst apply the portion ol the property covered 
by the senior mortgage alone, to the =>atisfac
tion of the debt secured by that mortgage, 
and afterwards may appropriate the pro] erty 
s v ^ i e d by the junior lien, or such portion of 
iu *JS remains al ter satisfaction of the debt se
cured by tho senior mortgage, to the pay ment 
of his claim: Grant v. Pat sons, 67-31. 

But where the senior mortgage is a lien upon 
oiemises a portion of which constitutes the 

homestead, while the junior mortgage covers 
only such portion of the same premises as are 
not embraced in the homestead, the junior 
mortgagee is not entitled, upon payment of 
the senior incumbrance, to an assignment 
thereof so far as it affects the homestead, for 
the reason that the homestead is only liable 
for the satisfaction of so much of the senior 
mortgage as shall remain unsatisfied after the 
other portion of the property is exhausted. 
Beit the junior lienholder may , if he so elects, 
have an assignment of the interest of the 
senior mortgagee in the property other than 
the homestead, and enforce tha t mortgage ac
cordingly: Ibid. 

The right of a junior judgment creditor to 
redeem from a senior creditor after the issu
ance of execution floes not take away nor im
pair the r ight of a junior creditor to redeem 
from a senior mortgage previous to the fore
closure tnereof: Hammond v. Leaviti, 59-407. 

A purehaoor of property at a sale wilder a 
judgment may Iode em from a prior mortgage, 
by paying or tendering to the mor tgagie the 
full amount due the ieon: Ibid. 

I n an action by the senior mortgagee to 



1364 CODE OF CIVIL PRACTICE. [CODE, §§ 3324-3327. 

foreclose, to which the junior mortgagee is 
made party, the latter may by agreement with 
plaintiff's at torney pay to such attorney the 
amount necessary to entitle h im to an assign
men t of the mortgage with an agreement that 
the action shall be prosecuted for the benefit 
of the junior mortgagee: Harbach v. Colvin, 
73-638. 

Where a junior mortgagee is not made par ty 
to the foreclosure of a senior mortgage, the 
senior mortgagee buying in the property at 
the ^ale may redeem from the claim of the 
junior mortgagee. In such case, the junior 
mortgagee upon redeeming would not be en
titled to a conveyance of the estate, but only 
to an assignment of the prior mortgage, and 

therefore the prior mortgagee, as purchaser 
of the equity of redemption at the sale, may 
redeem from the junior mortgage just as the 
mortgagor might have done: Smith v. Shay, 
62-119. 

In making such redemption from sale under 
foreclosure of the junior mortgage, the amount 
to be paid would be, not the amount biel at 
such sale, but the amount of the indebtedness 
secured by the junior mor tgage: Ibid. 

The holder of land sold at foreclosure sale 
which is subject to redemption by a judgment 
creditor not maele a party to the foreclosure 
proceeding has a r ight to redeem from such 
lien by paying off the judgment and discharg
ing his l ien: Kraft v. James, 64-159. 

4 5 6 0 . Overp lus . 3324. If there is an overplus remaining after satisfy
ing the mortgage and costs, and if there is no other lien upon the property, 
such overplus shall be paid to the mortgagor. [R., § 3666; C , '51, § 2089.]" 

Where a surplus was realized by the sheriff recover such surplus from the sheriff: Brum-
from the sale of a homestead under special 
execution, and the defendant permitted the 
sheriff, without objection, to apply such sur
plus upon other executions, and tu rn the 
same over to such execution creditors, held, 
tha t the debtor was estopped from seeking to 

bough v. Zollinger, 59-384. 
The overplus may be garnished in the hands 

of the sheriff b37 a creditor of the mortgagor: 
Hoffman v. Wetherell, 42-89. 

Or such surplus may be applied to another 
execution against defendant in the hands of 
the sheriff: Payne v. Bilhngham, 10-360. 

4 5 6 1 . O t h e r l i e n s . 3325. If there are any other liens on the property 
sold, or other payments secured by the same mortgage, they shall be paid off 
in their order. And if the money secured by any such lien is not yet due, a 
suitable rebate of interest must be made by the holder thereof, or his lien on 
such property will be postponed to those of a junior date, and if there are 
none such, the balance will be paid to the mortgagor. [R., § 3667; C , '51, 
§ 2090.] 

A court having jurisdiction as to an instal
ment due may retain jurisdiction over the 
parties and the cause until the whole debt 
falls due : McDowell v. Lloyd, 22-448. 

Where interest is made payable annually, 
the mortgage may be foreclosed for an annual 
instalment due and unpaid, although the prin
cipal is not yet duo: Bahr v. Arnat, 9-39. 

Where the sheriff is not directed as to the 

disposition of the surplus, and in good faith, 
wi thout knowledge of subsequent liens, ap
plies such surplus upon other executions in 
his hands against tho mortgagor, he is not lia
ble to the holders of such subsequent liens; 
Polk County v. Syp>her,V1-3~)8. 

Contests as to the surplus may be deter
mined upon mot ion: Ibid. 

4 5 6 2 . H o w m u c h so ld . 3326. As far as practicable, the property sold 
must be only sufficient to satisfy the mortgage foreclosed. [R., § 3668; C , 
'51, § 2091.] 

Where the mortgaged property is suscepti- and a refusal to sell in such parcels as are suf-
ble of division, only such portion should be ficient for tha t purpose will invalidate the 
sold as may be necessary to satisfy the debt, sale: Grapengelher v. Fejervary, 9-163. 

4 5 6 3 . Sa t i s f ac t ion a c k n o w l e d g e d . 3327. Whenever the amount due 
on any mortgage is paid off, the mortgagee, or those legally acting for him, 
must acknowledge satisfaction thereof in the margin of the record of the 
mortgage, or by execution of an instrument in writing, referring to the mort
gage, and duly acknowledged and recorded. If he fails to do so within sixty 
days after being requested, he shall forfeit to the mortgagor the sum of twenty-
five dollars. [11, § 3670; 0 . , ' 51 , §2093.] 

The penalty is incurred by a failure to enter 
satisfaction within the t ime stipulated after 
request, and a subsequent entry of satisfac
tion, even before suit brought for the penalty, 
does not relieve therefrom: Deeter v. Crossley, 
26-180. 

There must be express satisfaction; and a 
conveyance from the mortgagee to the mort

gagor, not referring to the mortgage, will not 
be sufficient: Ibid. 

The penalty cannot be recovered from one 
who is assignee of the note secured by the 
mortgage, but has no wri t ten or recorded as
signment of the mor tgage : Low v. Fox, 56-
221. 
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4 5 6 4 . E n t r y b y c l e rk . 3328. Whenever a judgment of foreclosure shall 
be entered in any court, the clerk thereof shall make upon the margin of the 
record of the mortgage foreclosed, in the recorder's office, a minute showing 
that said mortgage was foreclosed, in what court foreclosed, and giving the 
date of the decree; and when such decree shall be fully paid off and satisfied 
upon the judgment docket of such court, the clerk of said court shall enter 
satisfaction in full upon the margin of such mortgage, and he shall be allowed 
as compensation for such service the sum of twenty-five cents, to be taxed as 
a part of the costs in the case. [14 G. A., ch. 67.] 

4 5 6 5 . F o r e c l o s u r e of t i t l e b o n d . 3329. In cases where the vendor of 
real estate has given a bond or other writing to convey the same on payment 
of the purchase money, and such money or any part thereof remains unpaid 
after the day fixed for payment, whether time is or is not of the essence of 
the contract, such vendor may file his petition asking the court to require the 
purchaser to perform his contract, or to foreclose and sell his interest in the 
property. [R., § 3671; C , '51, § 2094.] 

E i g h t s of p a r t i e s : A title bond invests 
vendee with an interest which can be reached 
by the vendor in a manner similar to the fore
closure of a mor tgage: Mullin v. Bloomer, 11-
360. 

These provisions do not take away the r ights 
of vendor to pursue any remedies he may 
liave without regard to such provisions: Page 
v. Cole, 6-153. 

The vendor may still proceed at law for any 
matured and unpaid instalment of the pur
chase money: Hershey v. Hershey, 18-24; 
Poweshiek County v. Dennison, 36-244. 

These provisions are merely permissive and 
do not take away any right which tho grantor 
may have under the instrument by way of 
forfeiture: Iowa B. Land Co. v. Michel, 4 1 -
402; Johnson v. Thornton, 54-144; Mickelwait 
v. Leland, 54-662. 

Time may be made of the essence of a con
tract so that upon failure to pay within a t ime 
specified ail r ights under the bond will be for
feited: Schmidt v. Williams, 72-317. 

As to how a vendor's lien may be reserved, 
see § 3111. 

Until vendor declares a forfeiture vendee is 
deemed in possession as purchaser, and his 
possession is therefore adverse to vendor: Mont
gomery County v. Severson, 64-326. 

This section held applicable to a case where 
the owner of land had agreed to convey to a 
railroad company the right of way over his 
land in consideration of their fencing the t rack 
and the construction of a crossing; and held, 
that the lien under such contract was superior 
to the claims of the purchaser of the road at 
foreclosure sale: Varner v. St. Louis & C R. 
R. Co., 55-677. 

The assignee of a note given for the pur
chase money by the holder of a title bond has 
the same rights and remedies as the payee, and 
may bring ac:tion in his own name to foreclose 
the bond or contract : Zebley v. Sears, 38-507; 
Guest v. Byington, 14-30. 

Foreclosure for one instalment: Upon 
the matur i ty of a portion of a series of notes 
for the purchase money, the vendor may bring 
action to foreclose his title bond: Tapple v. 
Viers, 14-515. 

And a foreclosure for an instalment due, 
and a sale thereunder, has the same effect as 

in a similar action on the mortgage. The pur
chaser takes free from any claim of the vendor 
for unpaid ins ta lments : Poweshiek County 
v. Dennison. 36-244. 

Where the vendor proceeds to foreclose the 
contract of sale, he loses his lien for any bal
ance of the purchase money not paid by the 
foreclosure sale: Todd v. Davey, 60-532. 

A c c e p t a n c e b i n d s v e n d e e : By the ac
ceptance of a title bond specifying the sale 
and the vendee's contract to pay the purchase 
money at a specified t ime, the vendee becomes 
bound: Husev. McDaniel, 33-406. 

The fact tha t no notes or other obligations 
are executed by the person to whom is given 
a bond to convey will not show tha t he is not 
bound by the bond. Such a contract will not 
be considered as unilateral unless it is plain 
and clear tha t a unilateral contract was in
tended. In the absence of such proof of inten
tion it will be presumed tha t the parties in
tended it to be mutual ly obligatory: Flanders 
v. Merrill, 38-583. 

L i a b i l i t y of a s s i g n e e : Where a contract 
to convey is assigned by the vendee to a third 
person, and accepted by him, and r ights 
claimed thereunder, such assignee thereby 
assumes all the obligations of his assignor, 
and can be helel personally liable the reunder : 
Wightman v. Spofford. 56-145. 

P e r s o n a l l i a b i l i t y : Under a contract by 
which the owner of land held uneier execution 
had an election to repurchase within a given 
t ime, held, tha t no personal obligation was in
curred on which judgmen t could be recovered: 
Stroup v. Haycock, 56-729. 

Where , in a bond for a eleed, vendee does 
not bind himself to pay for the premises, an 
acceptance of such bond creates no obligation 
on his part, but simply secures to him an op
tion to pay the stipulated price and interest or 
take the land. W h e n he neglects to pay ac
cording to such stipulations, the privilege of 
taking the land which he has under the agree
ment may become terminated in accordance 
with its provisions, and no demand against 
the vendee in favor of the vendor will exist 
after such te rmina t ion : Huston v. Kline, 64-
376. 

V e n d e e e s t o p p e d : The vendee in posses
sion under a bond for a deed cannot acquire 
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t ax tit le against the owner under a sale made 
prior to the execution of the bond for a 
deed: Cowdry v. Cuthbert, 71-733. 

E q u i t a b l e m o r t g a g e : Where the legal 
ti t le is conveyed under such circumstances 
that it will in equity be held to be a mortgage, 
a separate agreement to reconvey his entire 
interest and rights to the debtor in the pi op-
er ty may be foreclosed as herein provided: Bu-
belnian v. Rummel, 72-40. 

T e n d e r of d e e d : In an action to recover 
the purchase money of real estate and fore
close the interest of the vendee therein no 
tender of conveyance is required, for the rea
son that the court of equity can so moulel the 
judgment or decree as to protect the rights of 
the vendee: Stevenson v. Polk, 71-278. 

L i m i t a t i o n : An action to foreclose a title 
bond is barred in the same time tha t an action 
on a mortgage would be. Day v. Baldwin, 34-
380. 

P e r s o n a l j u d g m e n t : A judgment against 
the vendee and a foreclosure of the bond may 
be had in the same action, as in a suit to 
foreclose a mortgage: Hurtman v. Clarke, 11-
510. 

Subsequent purchaser made party: In 
an action to foieclose a title bond to convey 
an undivided interest in real property, held, 
tha t a subsequent purchaser of a part of the 
property was properly maele defendant and 
might in an action ask that the lien be en
forced against the portion not claimed by him, 
and tha t a partition of the land be made : 
Hammond v. Perry, 38-217. 

F o r e c l o s u r e , n o t f o r f e i t u r e : In an ac
tion on a title bond for balance of purchase 
money it ib error to declare the bond forfeited 
and discharge the land therefrom. The lien 
of the vendor for the balance due should be 

foreclosed and the property sold to satisfy the 
j udgmen t : Gamut v.' Gregg, 37-573, 

C o n v e y a n c e b y p l a in t i f f : In an action 
to foreclose a title bonel, held not error to ren
der a decree requiring plaintiff to convey the 
property described in the bond to the pur
chaser under the decree, by a deed containing 
the covenants stipulated in the bond, upon 
payment by the purchaser of the full amount 
found clue plaintiff on the bond: Wall v. 
Ambler, 11-274. 

V e n d e e ' s p o s s e s s i o n : Where vendee en
ters into possession under a contract of sale, 
he is, after the sale of the premises under fore
closure of the contract, bound to surrender 
possession to the holder of the legal title with
out notice. He cannot claim to be a tenant at 
wil l : Colev. Gill, 14-527. 

E x e c u t i o n , of d e e d : In a proceeding to 
foreclose a tit le bond to real estate brought by 
an executrix, who was also under the will dev
isee of the property with power to convey, 
held, tha t a decree requiring that the deed to 
be delivered to defendant upon payment of 
the debt should be executed by plaintiff as 
executrix, instead of as devisee, was errone
ous : Grimmell v. Warner, 21-11. 

G e n e r a l e x e c u t i o n : On the foreclosure of 
a title bond of real estate it is proper to award 
a general execution for any balance remain
ing due after the sale of the property on spe
cial execution: Ibid. 

R e d e m p t i o n : Subsequent lienheilders not 
made parties to the foreclosure may redeem 
as from sale on foreclosure of mortgage 
Dukes v. Turner, 44-575. 

The grantee of a grantee under a title bond 
may maintain an action to redeem from the 
sale under foreclosure of the title bond by the 
grantor, to which he is not a pa r ty : Ibid. 

4 5 6 6 . V e n d e e d e e m e d mortgagor . 3330. The vendee shall in such 
cases, for the purpose of the foreclosure, be treated as a mortgagor of the 
property purchased, and his rights mav be foreclosed in a similar manner. 
[R., §3672; C. , '51, §2095.] 

See notes to preceding section. 

CHAPTER 5. 

OF ACTIONS FOB NUISANCE, WASTE AND TRESPASS. 

4 5 6 7 . N u i s a n c e ; w h a t c o n s t i t u t e s . 3331. Whatever is injurious to 
health, or indecent or offensive to the senses, or an obstruction to tiie free use 
of propert}', so as essentially to interfere with the comfortable enjoyment of 
life or property, is a nuisance, and a civil action by ordinary proceedings may 
be brought thereon by any person injured thereby; in which action the nui
sance may be enjoined or abated, and damages also recovered therefor. [R., 
§§ 3713-15; C , '51, §§ 2131-3.] 

I n a c t i o n s a t l a w : In an action at law 
damages may be recovered for a nuisance, and 
the nuisance itself m a y b e abated; therefore 
in an action for damages for a nuisance the 
plaintiff is entitled to have his damages as
sessed by a jury, notwithstanding the fact that 

he may couple with his claim for damages a 
prayer that the defendants may be enjoined 
from continuing the nuisance: Miller v. Keokuk 
& D. M. B. Co., 63-680. 

Notwithstanding this provision authorizing 
abatement of a nuisance m an action at law, 
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proceedings for abatement may still be brought 
in equity: Bushnell v. Bobeson, 62-540; Grib-
benv. Hansen, 60-255. 

W h a t d e e m e d : A livery-stable in a city 
is not necessarily a nuisance, but may be so 
under some circumstances: Shiras v. Olinger, 
50-571. 

As to duties of adjoining lot owners with 
reference to building, etc., see Cook v. Benson, 
62-170 

The fact tha t stock-yards are necessary to 
the operation of the railroad will not prevent 
recovery by a property owner for damages 
from unwholesome odors therefrom, it not ap
pearing that such odors were unavoidable and 
that the yards might not have been located 
elsewhere: Shively v. Cedar Bapids, I. F. & 
N. B. Co., 74-169. 

A slaughter-liouse may oe a nuisance in 
residence portions of a city, even though car
ried on in as careful a manner as possible. 
Individual property owners may have dam
ages separate from the public, and may main
tain a joint action for injunction, although 
owning separate proper ty: Bushnell v. Bobe
son, 62-540. 

The fact that property is purchased anel used 
for residence, while a business is being prose
cuted which is afterward complained of as a 
nuisance, will not prevent a court of equity 
from exercising its discretion to grant an in
junction to restrain the continuance of the 
nuisance: Ibid. 

P l a i n t i f f a l s o i n t h e w r o n g : Where 
plaintiff's premises themselves constitute and 
contribute to the nuisance of which he com
plains, he cannot have relief against defend
an t : Cassady v. Cavenor, 37-300. 

Not only the condition but the location of 
the alleged nuisance must be considered in 
determining whether the premises are objec
tionable : Baker v. Bohannan, 69-60. 

I n t e n t : In a civil action for damages for a 
nuisance the intention of the defendant in 
doing the act complained of need not be in
quired into unless upon the question of exem
plary damages: Bonnell v. Smith, 53-281. 

P u b l i c a n d p r i v a t e : A nuisance may be 
both public and private, and if an individual 
suffers special damages thereby he may main
tain an action therefor: Ewell v. Greenwood, 
26-377; Piatt v. Chicago, B. & Q. B. Co. ,74-
127. 

A dam, although lawfully erected, may con
stitute a public nuisance in that it causes the 
water to overflow adjacent lands, by reason 
whereof such water is rendered impure and 
the overflowed land kept marshy and filled 
wi th noxious weeds and putrid vegetation, 
whereby the air becomes corrupted, infected, 
e tc . : State v. Close, 35-570. 

A private person has a right of action for a 
public nuisance only when he suffers an in
ju ry distinct from the public as a consequence 
of the wrongful ac t : Ingram v. Chicago, D. & 
M. R. Co., 38-669. 

While a nuisance may as to some mat ter 
affect the public for which a private action 
will not lie, if as to other things it works an 
injury to the inelividual which is not shared 
by the public, he may have a remedv: Park v. 
Chicago Ci S. W. R. Co., 43-636. 

O b s t r u c t i o n of h i g h w a y : To entitle a 
party to recover damages for the obstruction 

of a h ighway he mus t show not only the ex
istence of the h ighway and the fact of obstruc
tion, but tha t he has sustained some special 
damage or injury therefrom not shared by the 
public in general : Brant v. Plumer, 64-33. 

A nuisance result ing from an obstruction te> 
a highway leading to the premises of a party 
and interfering wi th the access thereto, and 
causing either special damage, is ground for 
recovery in an action by the person injured. 
In such cases action may be maintained though 
many persons other t h a n plaintiff suffer like 
injuries from the same nuisance: Park v. 
Chicago & S. W. R. Co., 43-636. 

As to shade trees in highways, see § 1503 and 
notes. 

A s a f f ec t i ng p r o p e r t y r i g h t s : A city 
which has contracted tor a supply of gas can
not set up a defense that the gas works were 
a nuisance which they had no power to legal
ize : Davenport Gas, etc., Co.' v. Davenport, 
13-239. 

Where property used as a house of ill fame 
is seized by an officer without author i ty of 
law, the officer is liable for damages suffered 
thereby, notwithstanding the illegal character 
of the use : Tieman v. Haw, 49-312. 

M e a s u r e of d a m a g e s : In an action for a 
nuisance m allowing water to s tand upon an 
owner's premises until it becomes offensive, 
the measure of damages should be limited to 
the diminution in value of the use of the 
premises affected thereby during the time dur
ing which the nuisance existed: Quinn v. Ch -
cago, B. & Q. B. Co., 63-510. 

In an action for an injury to property b\ 
reason of a nuisance of such character that 
it may be discontinued, plaintiff is only 
entitled to recover depreciation in rental 
value dur ing the existence of the nuisance: 
Shiveli; v. Cedar Bapids, I. F. & N. B. Co., 
74-169. 

P e r c o l a t i n g w a t e r : Where a property 
owner allows water to accumulate in excava
tions upon his premises so as to constitute a 
nuisance, he will be liable for elamages ca jsed 
to the adjoining owner by the percolation ot 
such water upon the premises of the la t ter : 
Ibid. 

S u r f a c e w a t e r : A property owner has the 
right to construct a building upon his prem
ises so as to cause the water falling upon such 
building to be discharged at one or more 
places, and if such discharge is caused to bo 
made upon a street or alley, an adjoining 
property owner cannot complain because, by 
reason of his own lot being below grade, it is 
injured by the flow of such water thereon: 
Phillips v. Waterhouse, 69-199. 

Continuance of nuisance; liability of 
g r a n t e e : I t seems tha t the liability of the 
grantee for the continuance of a nuisance 
caused by the act of the grantor upon the 
premises prior to the conveyance is not de
pendent upon notice to the grantee of the con
t inuance of t he nuisance : Drake v. Chicago, 
B. I. &P. B. Co., 63-302. 

Where an injury is permanent the damage 
is spoken of as original and as accruing 
wholly when the wrongful acts are done; and 
is distinguished from an injury which is re 
garded as continuing, that is, an injury that 
could and should be terminated, and is to be 
compensatetl strictly with reference to the 
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past and upon the theory that it will be termi
nated. In the former case, a recovery for 
damages subsequently accruing from the 
original wrong cannot be had against a subse
quent purchaser of the property: Bizer v. 
Otlumwa Hydraulic Power Co., 70-145. 

C o n t i n u i n g d a m a g e s : Where damages 
from a nuisance do not occur at the t ime of 
the doing of the act from which the damage 
subsequently results, the party owning the 
property damaged at the time that the dam
age occurs may sue thereon, al though he was 
not the owner at the t ime the act was done 
which caused the damage : Miller v. Keokuk 
& D. 31. R. Co., 63-680. 

Whore a railway company laid a side-track 
in the street of a city twelve feet nearer the 
side of the street than authorized by city ordi
nance, and the owner of property fronting on 
the street sued for damages occasioned to such 
jiroperty by running cars over and leaving 
them standing upon said side-track, held, that 
the nuisance was continuing and not perma
nent , and that the occupant of the property 
might maintain the action, although such oc
cupant was not the owner of the property so 
as to be entitled to sue for the original damage 
in laying the track, and although an action for 
such original damage would be barred : Cain 
r. Chicago, R. I. & P. R. Co., 54-255. 

A b a t e m e n t b y b o a r d of h e a l t h : Exclu
sive jurisdiction to determine what constitutes 
a nuisance and to abate nuisances is not con
ferred upon the local board of health, but a 
private action for damages against a person 
maintaining a nuisance by one specially in
jured thereby may be brought without the 
action of the board having been invoked: 
Baker v. Bohannan, 69-60. 

A b a t e m e n t b y p e r s o n i n j u r e d : At com
mon law a person has a right to abate a nui
sance which is injurious to him as distinct 
from the public: State v. Mojfett, 1 G. Gr., 
247. 

The r ight of abatement of a nuisance by 
private act of a party injured thereby is au
thorized only in case of a particular emer
gency requiring a more speedy remedy than 
can be had bj" the ordinary proceedings at law 
and must be exercised with the least practi
cable in jury : Moffett v. Brewer, 1 G. Gr., 348. 

A party who seeks to abate a nuisance with 
J lis own hands cannot be justified in the de
struction of property unless it be absolutely 
necessary. I t is only the offensive use of it 
that he is justified in abat ing: Morrison v. 
Marquardt, 24-35. 

Nuisances may be abated by an individual 
only where they in fact exist. The determi
nation of an individual that a nuisance exists 
does not make the th ing a nuisance, and if he 
destroys property on the ground tha t it is a 
nuisance he is responsible, unless it is estab
lished that tho property destroyed constituted 
a nuisance: Cole v. Kegler, 64-59. 

Although a person may abate a nuisance 
upon the premises of another when the same 
is injurious to him or when there is a reason
able certainty that he will be injured by it, 
yet it cannot be said that he is negligent in not 
abating such nuisances unless there is an ap
parent danger tha t he will sustain some sub
stantial damage : Copper v. Dolvin, 68-757. 

PRACTICE. [CODE, § 3331. 

N o t i c e t o a b a t e : All tha t is required, in 
order to impose upon a party, whose building 
constitutes a nuisance by reason of throwing 
water upon the land of his neighbor, the duty 
of abating the nuisance, is tha t he be informed 
of its existence. No formal notice is necessary: 
Ibid. 

A b a t e m e n t i n e q u i t y : A party cannot 
have a nuisance upon the premises of another 
abated on his complaint when a similar nui
sance is maintained upon his own premises: 
Cassady v. Cavenor, 37-300. 

Proceedings for the abatement of a nuisance 
are of a more summary character than actions, 
and a forfeiture may be enforced for that pur
pose : Gosselink v. Campbell, 4-296. 

In order to abate a nuisance existing by rea
son of a stream or pond of water becoming 
impure from substances being cast into it, it is 
not necessary that such a stream or pond 
be filled up. The source from which the im
purities originate may be removed or the par
ties operating the nuisance restrained from 
future acts of the k ind : Finley v. Hershey, 41-
389. 

Where it is determined that promises are so 
occupied as to create a nuisance, but it is not 
found that they are a nuisance, that is, a nui
sance per se, tho court can only enjoin such 
use of the premises as will amount to a nui
sance: Richards v. Holt, 61-529; Shiras v. 
dinger, 50-571. 

A blacksmith shop is not a nuisance per se, 
and a par ty cannot be enjoined from transact
ing the business of blacksmithing upon his 
premises. The decree in such cases should 
require the owner to so change his shop a,nd 
so prosecute his business tha t no annoyance 
should result therefrom to others: Faueher v. 
Grass, 60-505. 

Where a building on an adjoining lot is so 
used as to become a nuisance to plaintiff he 
may have the unlawful use enjoined, but not 
the building itself, nor will the court enjoin a 
use which it does not appear that the party is 
likely to make of the premises: Trulock v. 
Merte, 72-510. 

Where smoke and soot from the smoke
stack of a water-works company came upon 
plaintiff's premises in such a manner as to de
prive him of the comfortable enjoyment of 
his property, but the health of himself and 
family was not affected thereby or his prop
erty destroyed, held, tha t while such injury 
constituted a nuisance for which the plaintiff 
might recover at law, yet he would not bo en
titled to have an abatement thereof in equity. 
The rule in equity is t ha t where the damages 
sustained can be admeasured and compen
sated equity will not interfere where the pub
lic benefit greatly outweighs private and indi
vidual convenience: Daniels v. Keokuk Water-
Works, 61-549. 

The fact that a party recovers damages for 
something, on the ground that it has been in
jurious to him as a nuisance, eloes not neces
sarily show tha t it is a nuisance at tho time 
of the trial, and that he is therefore entitled ta 
have it abated: Fuller v. Chicago, R. I. & P. 
R. Co., 61-125. 

Criminal nu isance : See § 5470. 
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4 5 6 8 . W a s t e b y g u a r d i a n o r t e n a n t s . 3332. If a guardian, tenant 
for life or years, joint tenant or tenant in common, of real property commit 
waste thereon, he is liable to pay three times the damages which have resulted 
from such waste, to the person who is entitled to sue therefor. [R., § 3716; 
C , '51, § 2134.] 

4 5 8 9 . For fe i ture a n d ev i c t ion . 3333. Judgment of forfeiture and 
eviction may be rendered against the defendant, whenever the amount of 
damages so recovered is more than two-thirds the value of the interest such 
defendant has in the property wasted, and when the action is brought by the 
person entitled to the reversion. [R., § 3717; C , '51, § 2135.] 

4 5 7 0 . W h o d e e m e d to h a v e c o m m i t t e d . 3334. Any person whose 
duty it is to prevent waste, and who has not used reasonable care and diligence 
to prevent it, is deemed to have committed it. [R., § 3718; C , '51, § 2136.] 

4 5 7 1 . Treb le d a m a g e s . 3335. For wilful trespass in injuring any tim
ber, tree, or shrub on the land of another, or in the street or highway in 
front of another's cultivated ground, yard, or town lot, or on the public grounds 
of any town, or any land held by this state for any purpose whatever, the per
petrator shall pay treble damages of the suit of any person entitled to protect 
or enjoy the property aforesaid. [R., § 3719; C , '51, § 2137.] 

4 5 7 2 . T i m b e r t o repa ir h i g h w a y . 3336. Nothing herein contained 
authorizes the recovery of more than the just value of timber taken from un
cultivated woodland, for the repair of a public highway or bridge upon the 
land in its immediate neighborhood. [R., § 3720; C , '51, § 2138.] 

4 5 7 3 . R e m a i n d e r a n d r e v e r s i o n . 3337. The owner of an estate in 
remainder or reversion, may maintain either of the aforesaid actions for in
juries done to the inheritance, notwithstanding any intervening estate for life 
or years. [R., § 3721; C , '51, § 2139.] 

4 5 7 4 . Heir . 3338. An heir, whether a minor or of full age, may main
tain these actions for injuries done in the time of his ancestor as well as in his 
own time, unless barred by the statute of limitations. [R., § 3722; C. , '51, 
§ 2140.] 

4 5 7 5 . P u r c h a s e r u n d e r e x e c u t i o n . 3339. Whenever lands or tene
ments are sold by virtue of an execution, the purchaser at such sale may main
tain his action against any person for either of the causes above mentioned, 
occurring or existing after his purchase. [R., § 3723; C , '51, § 2141.] 

See § 4356. 

4 5 7 6 . Su i tab le repairs . 3340. This provision is not intended to prevent 
the person who occupies the lands in the meantime, from using them in the 
o r d i n a l course of husbandry, or from using timber for the purpose of making 
suitable"repairs thereon. [R.. § 3724; C , ' 5 1 , § 2142.] 

4 5 7 7 . U n n e c e s s a r y use . 3341. But if for this purpose he employs tim
ber vastly superior to that required for the occasion, he will be deemed to 
have committed waste and will be liable accordingly. [R., §3725; C. , '51 . 
§ 2143.] 

4 5 7 8 . Sett lers o n p u b l i c l a n d s . 3342. Any person settled upon and 
occupying any portion of the public lands held by the state, is not liable as a 
trespasser for improving it or cultivating it in the ordinary course of hus
bandry, nor for taking and using timber or other materials necessary and proper 
to enable him to do so, provided the timber and other materials be taken from 
land properly constituting a part of the " c l a i m " or tract of land so settled 
upon and occupied by him. [R., § 3726; C , '51, § 2144.] 

4 5 7 9 . H o l d e r of t a x cert i f icate . 3343. The owner of a treasurer's cer
tificate of purchase of land sold for taxes, may recover treble damages of any 
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person committing waste or trespass thereon as hereinbefore provided. [9 G. A., 
ch. 154, § 1; 10 G. A., ch. 93.] 

4 5 8 0 . D i s p o s i t i o n of m o n e y . 3344. All moneys recovered in an action 
brought under the preceding section, shall be paid by the officer collecting 
the same, to the auditor of the county in which such lands are situated, and 
the same shall be held by such auditor, and an entry thereof made by him 
in a book kept for that purpose, until such lands are redeemed or a treas
urer's deed therefor shall have been executed to the holder of said certificate. 
If redemption be made, the money shall be paid to the owner of the land, and 
if not redeemed, to the person to whom such deed is executed. [9 G. A., ch. 
154, § 8.] 

CHAPTER 6. 

OF ACTIONS TO TEST OFFICIAL AND COEPOBATE EIGHTS. 

4 5 8 1 . F o r w h a t c a u s e s . 3345. A civil action by ordinary proceedings 
may be brought in the name of the state as plaintiff in the following cases: 

1. Against any person unlawfully holding or exercising any public office 
or franchise within this state, or any office in anv corporation created by this 
state; 

2. Or against any public officer who has done or suffered any act which 
works a forfeiture of his office; 

3. Or against any person acting as a corporation within this state without 
being authorized by law; 

4. Or against any corporation doing or omitting acts, which amount to a 
forfeiture of their rights and privileges as a corporation, or exercising powei s 
not conferred by law; 

5. Or against any persons claiming under any letters patent, granted by the 
proper authorities of this state, for the purpose* of annulling or vacating the 
same, as having been obtained by fraud, or through mistake or ignorance of a 
material fact, or when the defendants have done or omitted an act in viola
tion of the terms or conditions on which the letters were granted, or have by 
any other means forfeited the interest acquired under the same. [R., §§ 3732, 
3757; C , '51, §§ 2151, 2175.] 

T o a n n u l l e g i s l a t i v e a c t : I t would seem 
tha t quo warranto will not lie for the pur
pose of declaring void or annull ing a legis
lative act passed by a state or an interior mu
nicipal corporation: State ex vet. v. Lyons, 
31-432. 

T h e r i g h t t o a n office cannot be deter
mined by biinging replevin for the records, 
etc., of such office: Desmond v. McCarthy, 
17-525. 

But a court may determine without an 
action which of two persons claiming to be 
sheriff is the lawful officer authorized to serve 
its process: MeCue v. Circuit Court, 51-60. 

The r ight of a party to an office cannot be 
tested in a habeas corpus proceeding: Ex 
parte Strahl, 16-369. 

C o n t e s t e d e l e c t i o n s : Where the council 
of a city is, by its charter, the judge of the 
qualification and election of its own members, 
but has never provided any method of t rying 
contested election cases, a person claiming to 
be elected mayor may, by proceeding by in
formation in quo warranto, have his right to 

such office determined: State ex rel. v. Funck, 
17-365. 

Quo warranto is the proper proceeding to 
determine the defendant's r ight to exercise the 
functions of an office, although as between the 
defendant and the relator the pi'oper board has 
decided in favor of the la t ter : State v. Minton, 
49-591. 

T h e r i g h t t o p r e s i d e at t h e m e e t i n g of 
t h e c i ty c o u n c i l is a franchise which may be 
contested by this proceeding. An original bill 
for an injunction is not the proper remedy: 
Cochran v. McCleary, 22-75. 

O r g a n i z a t i o n o f s c h o o l d i s t r i c t : Action 
in the name of the state to determine whether 
the electors of a certain territory are author
ized to exercise the corporate powers of a 
school district should be against such electors 
in person and not against the school district 
as such: State v. Independent School Dist., 44-
227. 

To c l o s e t h e b u s i n e s s o f a corpora t ion : 
A n action may be brought upon the relation 
of the auditor to close the business of an in-
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surance company for failure to comply with recovery of which the action is brought is one 
the statutory provisions as to the method of to which no compensation attaches, it is not 
conducting such business, anel for the purposes error for the court to dismiss the suit when, at 
of such action it will be assumed that the cor- the time of trial, the te>rm of office contested 
poration was duly organized: Stale ex rel. v. for has expired. So held in case of sub-directe>r 
Iowa Mutual Aid Ass'n, 59-125. of school district: State ex rel. v. Porter, 58-19. 

If t e rm of office expi res whi le p ro
ceeding pend ing : Where the office for the 

4 5 8 2 . J o i n d e r ; c o u n t e r - c l a i m . 3346. To such action there shall be no 
joinder of any other cause of action, nor any counter-claim. [R., § 4180.] 

4 5 8 8 . W h e n a n d b y w h o m c o m m e n c e d . 3347. Such action may bo 
commenced by the district [county] attorney at his discretion, and must be so 
commenced when directed by the governor, the general assembly, or a court 
of record. [R., §§ 3733-4; C , '51, §§ 2152-3.] 

4 5 8 4 . B y p r i v a t e p e r s o n . 3348. If the district [county] attorney, on 
demand, neglect or refuse to commence the same, any citizen of the state hav
ing an interest in the question, may apply to the court in which the action is 
to be commenced, or to the judge thereof, for leave to do so, and, upon ob
taining such leave, may prosecute the action to final judgment in other 
respects as provided. [R., § 3735.] 

4 5 8 5 . P e t i t i o n . 3349. The petition shall contain a plain statement of 
the facts which constitute the grounds of the proceeding, and, with the notice, 
and all the subsequent pleadings and proceedings, shall conform to the rule 
given for procedure in civil actions in title seventeen of this code, except so 
far as the same are modified by this chapter. [R., §§ 3736-8; C , '51. 
§§ 2154-6.] 

4 5 8 6 . L i a b i l i t y for cos t s . 3350. When such action is brought upon the 
relation of a private individual, that fact shall be stated in the petition, and the 
order allowing him to prosecute may require that he shall be responsible for 
costs in case they are not adjudged against the defendant. In other cases the 
payment of costs shall be regulated by the same rule as in criminal actions. 
[R , §3746; O , ' 5 1 , § 2164.] 

4 5 8 7 . R i g h t t o a n office. 3351. When the defendant is holding an 
office to which another is claiming the right, the petition shall set forth the 
name of such claimant, and the trial must, if practicable, determine the rights 
of the contesting parties. [R., § 3739; C , '51, § 2157.] 

4 5 8 8 . S e v e r a l c l a i m a n t s . 3352. When several persons claim to be en
titled to the same office or franchise, a petition may be filed against all or any 
portion thereof, in order to try their respective rights thereto, in the manner 
provided by this chapter. [R.', § 3743; C , '51, § 2161.] 

JUDGMENT. 

4 5 8 9 . Effect of. 3353. If judgment be rendered in favor of such claim
ant, he shall proceed to exercise the functions of the office after he has quali
fied as required by law. [R., § 3740; C , '51, § 2158.] 

A supersedeas bond, given on appeal from the the judgment; and, therefore, in an action 
judgment of the court that the plaintiff is en- upon such appeal bond, after affirmance of 
titled to the office sued for, does not suspend the judgment, the appellee cannot recover the 
his right to such office and to the salary inci- salary accruing during the pendency ot tii*s 
dent thereto, to which he becomes entitled by appeal: Jayne v. Drorbaugh. 63-711. 

4 5 9 0 . B o o k s a n d p a p e r s . 3354. The court, after such judgment, shall 
order the defendant to deliver over all books and papers in his custody or 
under his control belonging to said office. [R., § 3731; C , '51, § 2159.] 

4 5 9 1 . S u i t fo r d a m a g e s . 3355. When the judgment has been rendered 
in favor of the claimant, he may at any time within one year thereafter, bring 
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suit against the defendant and recover the damages he has sustained by reason 
of the act of the defendant. [R., § 3742; C , '51, § 2160.] 

4 5 9 2 . J u d g m e n t of o u s t e r a g a i n s t c o r p o r a t i o n . 3356. If the de
fendant be found guilty of unlawfully holding or exercising any office, fran
chise, or privilege, or if a corporation be found to have violated the law by 
which it holds its existence, or in any manner to have done acts which amount 
to a surrender or forfeiture of its privileges, judgment shall be rendered that 
such defendant be ousted and altogether excluded from such office, franchise, 
or privilege, and also that he pay the costs of the proceeding. [R., § 3744; 
C , '51, S 2162.] 

4 5 9 3 . J u d g m e n t i n o t h e r cases . 3357. If the defendant be found to 
have exercised merely certain individual powers and privileges to which he 
was not entitled, the judgment shall be the same as above directed, but only 
in relation to those particulars in which he is thus exceeding the lawful exer
cise of his rights and privileges. [R., § 3745; C , '51, § 2163.] 

4 5 9 4 . P r e t e n d e d c o r p o r a t i o n ; c o s t s . 3358. In case judgment is ren
dered against a pretended but not real corporation, the cost may be collected 
from any person who has been acting as an officer or proprietor of such pre
tended corporation. [R.. § 3747; C , '51, § 2165.] 

4 5 9 5 . A c t i o n a g a i n s t officers. 3359. When judgment of ouster is ren
dered against a corporation on account of the misconduct of the directors or 
officers thereof, such officers shall be jointly and severally liable to an action 
by any one injured thereby. [R., § 3755; C , '51, § 2173.] 

TRUSTEES APPOINTED. 

4 5 9 6 . C o r p o r a t i o n d i s so lved . 3360. If a corporation is ousted and dis 
solved by the proceedings herein authorized, the court shall appoint three dis 
interested persons as trustees of the creditors and stockholders. [R., § 3748; 
C , '51, § 2166.] 

4 5 9 7 . B o n d . 3361. Said trustees shall enter into a bond in such a pen
alty and with such security as the court approves, conditioned for the faith 
ful discharge of their trust". [R., § 3749; C , '51, § 2167.J 

4 5 9 8 . A c t i o n o n . 3362. Suit may be brought on such bond by any per
son injured by the negligence or wrongful act of the trustees in the discharge 
o f their duties. [R., § 3750; C , '51, § 2168.] 

4 5 9 9 . D u t y of t r u s t e e s . 3363. The trustees shall proceed immediately 
to collect the debts and pay the liabilities of the corporation, and to divide 
the surplus among those thereto entitled. [R., § 3751; C , '51, § 2169.] 

4 6 0 0 . B o o k s d e l i v e r e d t o . 3364. The court shall, upon application for 
that purpose, order any officer of such corporation or any other person having 
possession of any of the effects, books, or papers of the corporation, in any 
wise necessary for the settlement of its affairs, to deliver up the same to the 
trustees. [R., § 3752; C , '51, § 2170.] 

4 6 0 1 . I n v e n t o r y . 3365. As soon as practicable after their appointment, 
the trustees shall make and file in the office of the clerk of the court, an in
ventory of all the effects, rights, and credits which come to their possession or 
knowledge, the truth of which inventory shall be sworn to. [R., § 3753; C , 
'51, § 2171.] 

• 4 6 0 2 . P o w e r s . 3366. They shall sue for and recover the debts and prop
erty of the corporation, and shall be responsible to the creditors and stock
holders respectively, to the extent of the effects which come into their hands. 
[R., § 3754; C , '51, § 2172.] 

4603. Penalty for refusing to obey order of court. 3367. Any 
person who, without good reason, refuses to obey any order of the court, as 
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herein provided, shall be deemed guilty of contempt of court, and shall be 
fined in any sum not exceeding five thousand dollars and imprisoned in the 
county jail until he comply with said order, and shall be farther liable for the 
damages resulting to any person on account of his refusal to obey such order. 
[R., §3756; C , ' 5 1 , § 2174.] 

C H A P T E R 7. 

OF ACTIONS ON OFFICIAL SECUBITIES, AND FINES AND FOKFEITUEES. 

4 6 0 4 . Official b o n d s ; c o n s t r u e d . 3368. The official bond of a public 
officer is to be construed as a security to the body politic or civil corporation 
of which he is an officer, and also to all the members thereof, severally, who 
are intended to be thereby secured. [R., § 3727; C , '51, § 2145.] 

For similar provisions, see § 3757. 

4 6 0 5 . J u d g m e n t n o b a r . 3369. A judgment in favor of a party for one 
delinquency, does not preclude the same or another party from an action on 
the same security for another delinquency, except that sureties can be made 
liable in the aggregate only to the extent of their undertaking. [R., § 3728; 
C , '51, § 2147.] 

4 6 0 6 . F i n e s a n d f o r f e i t u r e s . 3370. Fines and forfeitures not otherwise 
disposed of, go into the treasury of the county where the same are collected 
for the benefit of the school fund. [R., § 3729; C , '51, § 1158; 9 Gr. A., ch. 
35, § 3 ; 11 G. A., ch. 10, § 3.] 

Suit for the penalty on a bail bond may be 
brought by the count3'. I t is the trustee, and 
entitled to sue under the provisions of § 3749: 
Shelby County v. Simmonds, 33-345. 

The fact that a fine or forfeiture is to go 
into the county treasury does not make the 
county a par ty to the action within the pro
visions of § 3795 so as to give the defendant 
the r ight to a change of venue: State v. Mer-
rihew, 47-112. 

The county in which the action upon the ap
peal bond is pronerly brought is the county 

4 6 0 7 . B y w h o m p r o s e c u t e d . 3371. Actions for the recovery thereof 
may be prosecuted by the officers or persons to whom they are b}' law given 
in whole or in part, or by the public officer into whose hands they are to be 
paid when collected. [R'., § 3730; C , '51, § 2149.] 

4 6 0 8 . C o l l u s i o n . 3372. A judgment for a penalty or forfeiture ren
dered by collusion, does not prevent another prosecution for the same subject-
matter. [R., § 3731; C , '51, § 2150.] 

C H A P T E R 8. 

OF ACTIONS OF MANDAMUS. 

4 6 0 9 . D e f i n i t i o n Of. 3373. The action of mandamus is one brought in a 
court of competent jurisdiction, to obtain an order of such court commanding 
an inferior tribunal, board, corporation, or person, to do or not to do an ace, 
the performance or omission of which the law enjoins as a duty resulting from 

entit led to the money collected thereon: Lucas 
County v. Wilson, 61-141. 

The county in which the fine is collected 
under this section is the county in which the 
j udgmen t for the fine is rendered and execu
tion therefor is issued, and not the county in 
which such execution is enforced against prop
erty of defendant : Pottawattamie County v. 
Carroll County, 67-456. 

That fines and forfeitures are to go to school 
fund, see § 2994, and Const., art. 9, § 4. 
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an office, trust, or station. Where discretion is left to the inferior tribunal or 
person, the mandamus can only compel it to act, but cannot control such dis
cretion. [R., §§ 8761, 3763; C., '51, § 2180.] 

The board of county canvassers may be 
compelled to re-assemble, after having declared 
the result of their canvass, and recauvass the 
returns to correct a mis take: Price v. tinned, 
1-473; State ex rel. v. County Judge, 13-139. 

T o t u r n o v e r "books t o sx iceessor ; r e 
p l e v i n : Mandamus, not replevin, is the 
proper remedy to compel an officer of a corpo
ration to produce and turn over the books of 
his office to hip successor: Keokuk v. Merriam, 
44-432. 

T o c u r e d e f e c t i v e t a x d e e d : A treasurer, 
who has executed a tax deed which is so irreg
ular or imperfect as not to convey the title 
which the purchaser acquired at the t ax sale, 
may, by mandamus, be compelled to execute 
a second and corrected deeel (arguendo): 
McCready v. Sexton, 29-356, 377. 

T o c o m p e l a u d i t o r t o d r a w w a r r a n t : 
The district court can, by wri t of mandamus, 
compel the auditor of state to draw a warrant 
on the treasurer of state for the sum due a 
public officer on his sa lary . Bryan v. Cattell, 
15-538. 

T o c o m p e l a u d i t o r t o a t t a c h s e a l : Man
damus may be brought against a county au
ditor to compel him to at tach the county seal 
to a warrant issued by hirn or his predecessor: 
Prescott v. Gonser, 34-175. 

T o r e i n s t a t e m e m b e r of r e l i g i o u s co r 
p o r a t i o n : A court will not, upon an applica
tion for a writ of mandamus against a relig
ious cor, oiation, compel the reinstatement of 
a member expelleel and inquire into the right
fulness of such action, it appearing that no 
propert}' interest or other valuable civil right 
has been affected: Sale v. First Regular Bap
tist Church, 63-26. 

T o c o m p e l official a c t i o n : A public 
officer cannot be compelled by mandamus to 
execute a contract binding upon the s ta te : 
Chance v. Temple, 1-179, 200. 

Where a board of school directors refuse to 
act in a particular case mandamus will lie, as, 
for instance, to compel a board of directors to 
restore territory to a district township, there 
being no appeal from the refusal of the board 
to act in such a case: Albin v. Board of Di
rectors, 58-77. 

A board may be required by mandamus to 
act in a mat ter as to which a duty is enjoined 
upon i t : Hightower v. Overhaulscr, 65-347; 
District T'p v. Independent Dist., 72-687. 

The courts may by mandamus compel school 
directors to re-admit a pupil who has been un-
lawfulty excluded by reason of a rule which 
the directors had no power to m a k e : Perkins 
v. Board of Directors. 56-476. 

The common-law rule tha t mandamus will 
not bo granted when the right sought to be 
enforced is eiotibttul, even though applicable 
under the statutory provisions, does not refer 
to a case where the doubt is one arising upon 
the mere construction of a judicial order, or 
a legal doubt as to the effect or meaning oi .1 
record : Lark in v. Harris, 38-93. 

The duty of school officers to obey the de
cisions of the state superintendent made on an 

I. I N GENERAL, 

C i v i l a c t i o n a t l a w : The action of man
damus i<s & "c iv i l action at l a w : " Brown v. 
Crego, 29-321. 

Nature of the action discussed generally 
wi th reference to the Code of '51 : Chance v. 
Temple, 1-179. 

W h e n a c t i o n a l l o w e d : This wri t should 
not issue unless there is some wrong on the 
part of the tribunal, corporation, board or 
person to be commanded : Price v. Harned, 1-
-173. 

W r i t i n f e d e r a l c o u r t s a u x i l i a r y : The 
holding of the federal courts is that a proceed
ing by a writ of mandamus to enforce a judg
ment is not a suit in the jurisdictional sense, 
but a proceeding auxiliary to the juelgment, 
whether brought before or after it is rendered: 
Ex parte Hoi man, 28-S-8. 102. 

But a proceeding ma}* be maintained in a 
state court to enforce the judgment of a fed
eral court : Brown v. Crego, 32-498. 

F e d e r a l c o u r t s ; s t a t e s t a t u t e : Man
damus proceedings in the Uniteel States courts 
for this state are not governed by the provis
ions of the state statutes in relation to such 
proceedings: United States ex rel. v. Union 
Pacific R. Co., 2 Dillon. 527. 

M a n d a m u s t o e n f o r c e o b e d i e n c e t o 
S t a t u t e : The writ of -mandamus generally is
sues to compel obedience to some specific duty 
by a public functionary, and while it will not 
issue to elirect the action of such person, where 
the action is discretionary with him, yet where 
the law enjoins upon him the performance of 
a specific act, obedience to that law may be 
enforced by the w r i t : United States ex rel. v. 
Commissioners, Mor., 31. 

M a n d a m u s a g a i n s t a s u c c e s s o r i n of
fice: AVhere the duty is only imposed upon a 
public functionary in his official capacity, the 
performance of it may be enforced against the 
successor of the person who should have per
formed the act : Ibid. 

T h e o n l y r e m e d y : Where a positive offi
cial duty is enjoined by law upon an officer, 
as to the manner of the performance of which 
he has no discretion, the only adequate rem
edy, ordinarily, is the wri t of mandamus: 
Benjamin v. District T'p, 50-648. 

'To c o m p e l r a i l r o a d t o o p e n c r o s s i n g s : 
The duty of a railway corporation to con
struct an open crossing for the accommoda
tion of a person owning land on both sides of 
the track, at his request, as required by law, 
is one which may be enfbrceel by mandamus: 
Bongs v. Chicago, B. & Q. B. Co., 54-435. 

T o c o m p e l r e m o v a l of o b s t r u c t i o n s i n 
h i g h w a y : Ma tdamns is the proper remedy 
M compel .'i road supervisor to remove ob
structions in a public h ighway: Larkin v. 
Harris, 36 93; Patterson v. Vail, 43-142. 

A g a i n s t "board of c a n v a s s e r s : Man
damus is the proper remedy to compel a board 
of canvassers to declare the proper party 
elected and so certify under cjg 1101, 1102: 
Bradfield v. Wart, 36-291. 
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appeal to him may be enforced by mandamus: 
Newby v. Free, 72-379. 

Demand is not necessary where the pro
ceeding is brought to enforce the performance 
of a public duty which is pointed out by statute, 
although it may be necessary as to a matter 
of private right: State ex rel. v. County Judge, 
7-186; State ex rel. v. Bailey, 7-390. 

I I . MANDAMUS TO COMPEL LEVY, COLLECTION, 
ETC., OF TAXES. 

T O p a y deb t no t in j udgmen t : A cred
itor by a simple contract debt has no legal 
right to mandamus to compel a city to levy a 
tax for his payment, unless the debt is con
tracted under a special law or vote authoriz
ing such proceeding to enforce payment. But 
it is otherwise after judgment has been ob
tained and it can be paid in no other way: 
State ex rel. v. Davenport, 12-335; Coy v. City 
Council, 17-1. 

If the debt is contracted under some special 
law or for some special purpose, and the law or 
contract makes it obligatory on the officers to 
levy, collect and place in the treasury the 
means to meet such indebtedness, such duty 
may be enforced without the return of an exe
cution nulla bona: State ex rel. v. Davenport, 
12-335. 

To p a y for p rope r ty t aken : Where it 
becomes the duty of a city to make compen
sation for property taken and to levy a tax 
therefor, the performance of such duty may 
bo enforced by mandamus: State ex rel. v. 
Keokuk, 9-438. 

W h e n t axes ordered levied: Where 
county officers were directed by writ of man
damus to levy a tax which ought to have been 
made some time before, the treasurer should 
proceed to collect the tax in the same manner 
as if it had been levied when it ought to have 
been. The tax must therefore be treated as 
delinquent from the time when the levy ought 
to have been made and not from the time 
when it actually was made: State ex rel. v. 
County Judge, 12-237. 

Const i tut ional l imit of t axa t ion : The 
board of supervisors cannot be compelled by 
mandamus to levy a tax beyond the consti
tutional limit of taxation: Polk v. Winett, 
37-34. 

W r i t may di rec t cont inual levy: Where 
a city council is directed by mandamus to 
levy a tax not exceeding the limit of taxation 
to pay off a judgment against the city, the 
orcier may direct that in case the amount re
alized is not sufficient to pay off the judg
ment an additional tax for that purpose shall 
be levied for subsequent years: Coy v. City 
Council, 17-1. 

Treasurer to p a y over t ax a l ready col
lected: An action by mandamus may bo 
mainta ned to compel a treasurer to pay over 
a tax levied and collected to pay a judgment: 
Brown v. Crego, 32-498. 

And this remedy may be pursued in the 
state court although the judgment is in the 
federal court: Ibid. 

The county treasurer may be compelled by 
mandamus to pay over to a railroad company 
a tax collected for its benefit: McGregor & 
S. C. R. Co. v. Birdsall, 30-255. 

If the duty to levy and collect a tax for the 
payment of a special indebtedness is imposed, 
it is not performed by making the levy and 
providing generally for the payment of the 
tax, but should be specifically executed by 
setting apart the tax as a special fund for the 
purpose: State ex rel. v. Davenport, 12-335. 

If the levy is made and the officer is pro
ceeding with such dispatch as the law requires 
and permits to collect the same, he will not be 
in default: Ibid. 

T a x paye r ' s r i gh t t o i n t e r v e n e : In an 
action against an officer to compel the per
formance of a legal duty in the levying of a 
tax, a tax payer cannot intervene on the 
ground that the tax would be void when lev
ied: Ilarwoodv. Quinby, 44-385. 

Imposs ib le performance: It is not proper 
to grant a writ of mandamus commanding a 
performance beyond the powers of the defenel-
ant: Rice v. Walker, 44-458. 

Befusal of officers to obey m a n d a t e : 
Where the county supervisors refuse to obey 
the mandate of the federal court to levy a tax, 
but there is no refusal on the part of the 
county treasurer to collect the tax if one were 
levied, the federal court will not set aside the 
statute which confides to the supervisors of 
the county exclusively the right to assess a 
county tax, and assess such tax itself by its 
own commissioner: Busch v. Supervisors. 
Woolworth, 318. 

P o w e r of federal cour t s : The federal 
courts may exercise the same authority by 
mandamus to compel the payment of a judg
ment against a municipal corporation as may 
be exercised by the state courts: Biggs v. 
Johnson County, 6 Wall., 166. 

Mandamus and not bill in equity and in
junction is the appropriate remedy in cases 
like the above: Ibid.; Walkley v. Muscatine, 
6 Wall., 481. 

Appo in tmen t of marsha ls b y federa l 
cou r t to enforce m a n d a t e : The federal 
courts have the power to appoint a marshal 
as a commissioner to levy and collect a tax 
against a municipal coiporafion, when the 
boarel of supervisors have disobeyed or evaded 
the law ol the state or the peremptory man
date of the federal court: Supervisors v. Rog
ers, 7 Wall., 175; Lansing v. County Treas
urer, 1 Dillon, 522. 

F e d e r a l m a n d a t e ; s ta te in junc t ion : 
Where the defendants had been enjoined by 
the state courts from levying a tax befoie suit 
had been brought in the United States cour's, 
held, that the injunction was not a sufficient 
answer to an alternative writ of mandamus 
commanding them to levy a tax to pay a judg
ment afterwards recovered. It is immaterial 
whether the injunction ol the state court was 
before or after the judgment obtained in the 
United States court, or whether before or 
alter the institution of the suit. It is not f 
question which court first obtained jurisdic
tion of the case: Mayor v. Lord, 9 Wall., 409; 
Supervisors v. Durant, 9 Wall., 415; Biggs C. 
Johnson County, 6 Wall., 166. 

I I I . I N T E R F C R E N C E WITH DlSCBITTION. 

Wot p e r m i t t e d : Mandamus is not eic 
signed to enable a party to have a review of 
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the action of officers when they are clothed crction in the mat te r cannot be compelled by 
with a discretion, or when their action de- mandamus to issue a teacher's certificate: 
pends upon facts to be ascertained by the tu : Bailey v. Ewart. 52-111. 
Scripture v. Burns, 59-70. Mandamus will not lie to control the action 

An officer's discretion is not to be controlled of a board of equalization; it can only be 
by mandamus: Christy v. Whitmore, 67-60. brought to compel them to ac t : Meyer v. Du-

Courts cannot by mandamus compel the buque County, 43-592. 
discretion of officers or tribunals. So. a board Where an act is to be performed or omitted 
of supervisors cannot thus be compelled to in the discretion of a par ty the performance 
build a bridge, or rebuild one when fallen cannot be enforced by an action of mandamus: 
d o w n : State ex rel:v. Morris, 43-192. Milwaukee Malt Extract Co. v. Chicago, R. I. 

WThere a board of school directors have a & P. R. Co., 73-98. 
discretion in a particular matter , such discre- It is not judicial discretion for township 
tion cannot be controlled whether they have trustees to arbitrarily refuse to certify as by 
exercised it wisely or no t : Clark v. Board of law they are required to do on grounds which 
Directors, 24-266. they have no r ight to take into consideration: 

A county superintendent vested with a dis- Harwood v. Quinby, 44-385. 

4 6 1 0 . I s s u e d b y w h o m . 3371. The order may be issued by the district 
[or circuit] court, to any inferior tribunal, or to any corporation, officer, or 
person; and by the supreme court, to any district [or circuit] court, if neces
sary, and also in anv other case where if is found necessary for that court to 
exercise its legitimate power. [R., §§ 3761, 3761; C , '51, §§ 2179, 2181.] 

Mandamus cannot issue from the supreme appellate jurisdiction cannot issue a writ of 
court except to a comt of record: Westbrook mandamus except in aid of their appellate 
v. Wicks, 36-882. powers: United States ex rel. v. Commission-

It is a well settled principle that courts of ers, Mor., 31. 

4611. E x t e n t of r e m e d y b y . 3375. The plaintiff in any action, except 
those brought for the recovery of specific, real, or personal property, may also 
as an auxiliary relief have an order of mandamus to compel the performance 
of a duty established in such action. But if such duty, the performance of 
which is sought to be compelled, is not one resulting from an office, trust, or 
station, it must be one for the breach of which a legal right to damages is 
already complete at the commencement of the action, and must also be a duty 
of which a court of equity would enforce the performance. [R., § 3767.] 

The duty of the officers of a mutua l fire in- mandamus: Harl v. Pottawattamie County 
surance company to make an assessment for Mut. F. Ins. Co., 74-39. 
the payment of a loss may be enforced by 

4612. O t h e r r e m e d y . 3376. An order of mandamus shall not be issued 
in any case where there is a plain, speedy, and adequate remedy in the ordinary 
course of the law, except as herein provided. [R., § 3765; C , '51, § 2182.] 

That a judgment debtor has an effectual the county superintendent: Benjamin v. Dis-
remedy against one of two joint debtors will trict Tp, 50-648. 
not prevent him from proceeding by manda- Mandamus is not the proper remedy for 
inus against the other, where that is the proper compelling a clerk to issue execution on a 
remedy against the la t ter : Palmer v. Stacy, judgment , there being a plain, speedy and 
44-340. adequate remedy by application to the court 

Mandamus will not lie against a board of or judge for an order for such execution: 
school directors, where the party has the r ight Pickell v. Owen, 66-485. 
of appeal to the county superintendent: Mar- An action on an officer's bond for damages 
shall v. Sloan, 35-445; Barrett v. Directors, for failure to perforin an official duty is not 
73-134. such speedy and adequate remedy as to pre-

But mandamus is the proper remedy to com- vent resort to mandamus to compel the per-
pel a board of school directors to carry out a formance of the d u t y : Prescott v. Gonser, 34-
vote of the electors, and it is not necessary to 175. 
first prosecute an appeal from, their action to 

4 6 1 8 . I n w h o s e n a m e . 3377. The order of mandamus is granted on 
the petition of any private party aggrieved, without the concurrence of the 
prosecutor for the state, or on the petition of the state by the district [county] 
attorney, when the public interest is concerned, and is in the name of such 
private party or of the state, as the case may be in fact brought. [R., § 3761.] 

P a r t y a g g r i e v e d : The order is granted Therefore, held, tha t under the act allowing 
on the petition of a private party aggrieved: townships to vote a t ax to aid in the construc-
Harwood v. Case, 37-692. tion of railroads the company could not, by 
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mandamus, compel a treasurer to collect the 
tax until it showed itself entitled to receive 
the tax and the whole amount thereof: Ibid. 

Where a writ of mandamus was sued for to 
compel a mayor to issue a license to the appli
cant, and the city, while the suit was in prog
ress, repealed the ordinance authorizing the 
issuance of the license, held, that the action 
for mandamus could no longer be prosecuted: 
Cutcomp v. Utt, 60-156. 

Mandamus will not be granted on the peti
tion of a private person in a matter in which 
it does not appear that he has any interest: 
State ex rel. v. County Judge, 2-280. 

I n a ma t t e r of public right any citizen 
may be a relator in an action for a mandamus: 
State ex rel. v. County Judge, 7-186. 

A private citizen may maintain an action 
against the directors of a school district tq 
compel action upon a petition to have part of 
a district township attached to an independent 
district for school purposes: Hightower v. 
Overhaulser, 65-347. 

Electors of a precinct, the return» of which 
are thrown out by a canvassing board, are 
proper parties to bring action of mandamus 
against the board to compel the canvassing 
of such returns: State ex rel. v. Bailey, 7-390. 

The publisher of a newspaper has no such 
personal interest in the action of the board of 
supervisors or a county officer authorized to 
make publication in a newspaper as to compel 
by mandamus the selection of his paper for 
that purpose: Welch v. Board of Supervisors, 
23-199. 

Where the question is one of public right, 
and the object is to procure the enforcement 
of a public duty, a private citizen cannot have 
the duty enforced on the ground that failure tc 
enforce it results in private injury to him, 
but only when injury to the public is shown : 
Crane v. Chicago & N. W. R. Co., 74-330. 

Against partnership by member 
thereof: The common-law rule that a party 
in his individual capacity cannot bring an ac
tion against a partnership, board of trustees, 
or other body of which he is a member, does 
not apply to this proceeding: Cooper v. Nel
son, 38-440. 

Tax payer's right to intervene: In an 
action against an officer to compel the per
formance of a legal duty in the levying of a 
tax, a tax payer cannot intervene on the 
ground that the tax would be void when 
levied: Harwood v. Quinby, 44-385. 

4614. Pe t i t ion . 3378. The plaintiff in such action shall state his claim, 
and shall also state facts sufficient to constitute a cause for such claim, and 
shall also set forth that the plaintiff, if a private individual, is personally in
terested therein, and that he sustains and may sustain damage b}' the non
performance of such duty, and that performance thereof has been demanded 
by him, and refused or neglected, and shall pray an order of mandamus com
manding the defendant to fulfill such duty. [R., § 3762.] 

As to the interest which a private individual A party cannot have relief by mandamus 
must show in order to enable him to maintain without making the showing required by the 
an action to compel the opening of a highway, statute: Scripture v. Burns, 59-70. 
see Moon v. Cort, 43-503; State ex rel. v. 
County Judge, 2-280. 

4615. Other p leadings . 3379. The pleadings and other proceedings m 
any action in which a mandamus is claimed, shall be the same in all respects 
as nearly as may be, and costs shall be recoverable by either party as in an 
ordinary action for the recovery of damages. [R., § 3766.] 

may be continued until the acts required are 
performed: Palmer v. Jones, 49-405. 

So where a city council is directed by man-
dumus to levy a tax not exceeding the limit of 
taxation to pay off a judgment against the 
city, the order may direct that, in case the 
amount realized is not sufficient to pay off 
the judgment, an additional tax for that pur
pose shall bo levied for subsequent years: Coy 
v. City Council, 17-1. 

Mime pro tune entry on journal: Where 
a writ of mandamus issued without any order 
of the court having been entered on the 
journal record of the clerk, but a note of it 
was entered on the clerk's and judge's dockets, 
held, that the court on motion would allow 
the judgment to be entered B H « pro tunc: 
Supervisors v. Durant, 9 Wall., 736. 

Demurrer: Where the facts stated in an 
application for mandamus do not entitle the 
plaintiff to the relief asked, a demurrer and 
not a motion to dismiss is the proper remedy: 
Meyer v. Dubuque County, 43-592. 

A demurrer in this action must specify the 
ground of objection to the pleading attacked 
as in other actions at law: District T'p v. 
Independent Dist., 72-687. 

Jurisdiction: An objection to the juris
diction which relates to the character and 
residence of parties comes too late when first 
made after judgment and then can only be 
urged on error. If made and improperly over
ruled, it would be valid and binding until 
reversed on writ of error: Ex parte Holman, 
28-88. 

Continuance: An action for mandamus 

4 6 1 6 . I n j u n c t i o n m a y i s sue , w h e n ; j o i n d e r . 3380. When the ac
tion is brought by a private person, it may be joined with a cause of action for 
such an injunction as may be obtained by ordinary proceedings, or with the 
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causes of action specified in section three thousand three hundred and seventy-
five [§4611], but no other joinder, and no counter-claim shall be allowed. [R., 
§ 4181-] 

4617. P e r e m p t o r y order. 3381. When the plaintiff recovers judgment, 
the court may include therein a peremptory order of mandamus, directed to 
the defendant, commanding him forthwith to perform the duty to be enforced, 
together with a money judgment for damages and costs, upon which an ordi
nary execution may issue. [R., § 3768.] 

The writ of mandamus can now only issue sue to an officer in his individual name and 
after judgment , and not as an original or in- not merely by the name of his office: State 
termediate process: Wright v. Connor, 34-240. ex rel. v. Smith, 9-334. 

Where a writ was directed to a board of A writ of mandamus compelling the mayor 
canvassers, held, tha t it was not necessarily and aldermen of the city of Davenport to 
erroneous, al though one of the former mem- levy a tax is properly directed, although the 
bers had become fundus officio: State ex rel. corporate name, by which the charter pro-
v. Bailey, 7-390. vides that the city shall sue and be sued, is 

The proceeding under a wri t of mandamus the " City of D a v e n p o r t : " Mayor v. Lord, 9 
to compel a recanvass of votes at an election Wall . , 409. 
does not. in all cases, determine the ult imate A writ of mandamus directing payment of 
right. I t may still be necessary after a recan- certain orders by the treasurer of a school dis-
vass to resort to quo warranto or an injunc- trict, without description of the orders by 
tion for a contest of election: State ex rel. v. numbers or amounts, is defective: State ex rel. 
County Judge, 7-186. v. District T'p, 11-155. 

A peremptory writ of mandamus should is-

4618. R e t u r n . 3382. The order shall simply command the performance 
of the duty, shall be directed to the party and not the sheriff, and may be 
issued in term or vacation, and returnable forthwith, and no return except 
that of compliance shall be allowed; but time to return it may. upon suffi
cient grounds, be allowed by the court or judge, either with or without terms. 
[R., § 3769.] 

I t is not proper to grant a wr i t of mandamus of failure to execute the mandate , and also 
commanding a performance twwond the pow- whether the amount of the judgment has been 
ers of defendant. But if the defendant has realized. A re turn merely stating that a levy 
wrongfully pu t it out of his power to do the has been made to pay this and other claims 
act he may be liable in damages: Rice v. is erroneous: Benbow v. Iowa City, 7 Wall . , 
Walker, 44^458. 313. 

To make re turn of a wri t of mandamus to Tho re turn of a marshal may be amended to 
collect a tax properly responsive to the writ, show that the writ was exhibited to each of 
all the facts should be alleged and the amount the supervisors at the t ime of the service — 
collected thereunder stated, so that the court this being a mat ter of common practice: Su-
can determine the excuse of the officer in case pervisors v. Durant, 9 Wall., 736. 

4619. P e r f o r m a n c e b y another . 3383. The court may, upon applica
tion of the plaintiff, besides, or instead of proceeding against the defendant by 
attachment, direct that the act required to be done, may be done by the 
plaintiff or some other person appointed by the court at the expense of the 
defendant, and upon the act being done, the amount of such expense may be 
ascertained by the court, or by a reference appointed by the court as the court 
or judge may order, and the court may render judgment for the amount of 
such expenses and costs, and enforce payment thereof by execution. [R., 
§ 3770.] 

4620. T e m p o r a r y orders . 3384. During the pendency of the action, 
the court, or judge in vacation, may make temporary orders for preventing 
damage or injury to the plaintiff until the case is decided. [R., § 3771.] 

4621. Secur i ty . 3385. When the state is a partv, it may appeal without 
security. [R , § 3772.] 
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C H A P T E R 9. 

OF INJUNCTIONS. 

4 6 2 2 . G r o u n d s for. 3386. An injunction may be obtained as an inde
pendent remedy in an action by equitable proceedings, in all cases where such 
relief would have been granted'in equity previous to the adoption of this code; 
and in all cases of breach of contract or other injury, where the party injured 
is entitled to maintain, and has brought an action by ordinary proceedings, he 
may, in the same cause, pray and have a writ of injunction against the repeti
tion or continuance of such breach of contract or other injury, or the com
mittal of any breach of contract or injury of a like kind, arising out of the 
same contract, or relating to the same property or right, and he may also, in 
the same action, include a claim for damages or other redress. [R., §§ 3773, 
3778; C, '51, § 2180.] 

I n a c t i o n s a t l a w : Where an injunction is 
asked in an action at law as here contemplated, 
it is not necessary for a par ty to bring himself 
within the rules and usages of a court of equity 
in granting such relief: Hall v. Crouse, 14-487. 

To entitle plaintiff to an injunction under 
such statutory provision, he need not allege 
tha t he will sustain an irreparable injury if 
the injunction is not granted, or tha t defend
an t is insolvent: Mills v. Hamilton, 49-105. 

The fact that the action is improperly 
brought in equity, when it should have been 
brought at law, will not prevent plaintiff hav
ing the relief here provided for: Ibid. 

A petition for injunction in ordinary pro
ceedings must show a continuance or repeti
tion of the in jury : Berger v. Armstrong. 4 1 -
447. 

The injunction may be granted before the 
determination of the case in which it is asked, 
the other party of course being heard: Ewell 
v. Greenwood, 26-377. 

Where a defendant had sold to plaintiff the 
good-will of a business, anel obligated himself 
under a penalty not to prosecute the same 
business in the same place for a limited t ime, 
held, tha t the only remedy for a breach of the 
agreement not to prosecute the business was 
an action for the penalty, and that an injunc
tion could not be had under the statutory pro
vision last above referred to, to restrain de
fendant from violating his contract : Stafford 
v. Shortreed, 62-524. 

Such statutory provision does not confer 
upon a court of law in such proceedings either 
general or special chancery powers, nor clothe 
it wi th power to grant any other relief or 
remedy not before possessed, except that of an 
injunct ion: Richmond v. Dubuque & S. C. R. 
Co., 33-422, 475. 

J u r i s d i c t i o n : The authori ty to allow an 
injunction is an incident of chancery jurisdic
tion and can only be exercised by courts 
clothed with general chancery powers or by 
vir tue of legislative enactment : Cummings v. 
Des Moines, W. <fc S. W. R. Co., 36-173. 

To restrain trespass; adequate remedy 
a t l a w : An injunction ought not to be 
granted to restrain a mere trespasser, the 
party iniured in such cases having an ade
quate remedy at l aw: Wilson v. Hughell, 
Mor., 461. 

Where , after judgment in plaintiff's favor 
in an action for possession of real property, in 
which plaintiff's r ight to the property is fully 
adjudicated, and the issuance anel service of a 
wr i t of assistance, by vir tue of which defenel-
an t is put out of possession, he again takes 
possession of the property, plaintiff may have 
an injunction to prevent defendant from con
t inuing to hold possession in disobeelience of 
the judgment and process: Ten Eyek v. Sjo-
burg. 68-625. 

T h r e a t e n e d i n j u r y : A court of equity 
will interfere by injunction to protect a r ight 
only where there is apparent danger tna t the 
r ight will be invaded: Trulock v. Merte, 72-
510. 

Injunction will not be allowed against a 
threatened trespass, where it does not appear 
bu t tha t plaintiff has a full, complete and ade
quate remedy at law for any and all tres
passes which may be committed, and especially 
is this "true where the s tatute offers triple 
damages for any injuries inflicted by such 
trespass and makes the same cr iminal : Cowles 
v. Shaw, 2-496. 

T o p r e s e r v e a r i g h t : A comt of equity 
will ordinal ily interfere by injunction to pre
serve or continue a r ight until the termina
tion of the litigation upon the result of which 
the r ight itself depends: Teabout v. Jaffray, 
74-28. 

I n s o l v e n c y : To authorize the interference 
of a court of equity by injunction to prevent 
trespass upon real estate, there must be some 
distinct ground of equitable jurisdiction, such 
as the insolvency of defendant, the preven
tion of waste or irreparable injury, or a mul
tiplicity of suits: Council Bluff's v. Steioart, 
51-385. 

Where 'defendant in an action for trespass 
which is being continued is insolvent, an in
junct ion to restrain the commission thereof 
may be properly issued: Gibbs v. McFadden. 
39-371. 

In the absence of a motion for more specific 
s tatement , an allegation in the petition tha t 
defendant is proof against execution is suffi
cient without more specific averment of the 
fact of insolvency: Burroughs v. Saterlee, 67-
396. . 

I r r e p a r a b l e i n j u r y : If the injury threat
ened be irreparable, chancery will interfere by 
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injunction. Therefore, held, tha t a petition 
wisich alleged tha t threatened illegal acts of a 
road supervisor in throwing down a fence to 
open a highway would cause irreparable in
j u ry showed ground for relief in equi ty: 
Bolton v. McShane, 67-207. 

A district township may have an injunction 
to restrain another district township from re
moving a school-house from the territory of 
the former. It is not limited to an action a t 
law for the trespass: District T'p v. District 
T'p, 54-115. 

Injunction is an extraordinary remedy, to 
be granted only when the party is likely to 
suffer some irreparable injury against which 
he has no other speedy or adequate remedy. 
Therefore, held, tha t an injunction should not 
be granted to restrain a street railway com
pany, having the right to do so in the charter 
from the city, from laying its track on a street, 
a l though it was claimed that it was using a 
certain kind of rail or was buileling according 
to a certain gauge which would render its t rack 
a nuisance, there being no requirement as to 
the kind of rail nor the gauge to be used: 
Waterloo v. Waterloo Street R. Co., 71-193. 

T o r e s t r a i n o p e n i n g o r o b s t r u c t i n g 
h i g h w a y : Where a road supervisor has 
served notice to have a road opened as an of
ficial act by virtue of proceedings in which it 
is claimed tha t a highway has been established, 
the owner of property which would be tres
passed upon in opening the road may main
tain an action for injunction to restrain the 
contemplated trespass before any actual tres
pass upon his land is commit ted: Morgan v. 
Miller, 59-481. 

Equity will interfere by injunction to re
strain road supervisors and others from remov
ing or interfering with fences, hedges, water
courses and the like in the discharge of their 
official eiuty. Relief in such cases is not based 
upon the ground of the irreparable character 
of the injury and the insolvency of defendant: 
Bolton v. McShane, 67-207. 

An injunction will not lie to restrain a par ty 
from obstructing or inclosing a street or high
way when it is in such condition that it can
not be used for that purpose: Prince v. McCoy, 
40-533. 

A party who will suffer no injury except in 
common with the public by reason of the ob
struction of a highway will not be entitled to 
an injunction to restrain such obstruction: 
Ibid. 

Obstruction of navigable stream: 
Whore the riparian owner shows that the fill
ing up of the banks of a navigable stream be
yond high-water mark will occasion him spe
cial damages different in degree or kind from 
uuch as will be sustained by the public, he 
may maintain an injunction to prevent such 
in jury : Musser v. Hershey, 42-356. 

T o p r e v e n t e j e c t m e n t s u i t s : The rule of 
the common law, on account of which it was 
heid that an injunction might be granted in 
equity to restrain the prosecution of actions 
of ejectment, when the title had been properly 
determined between the parties, no longer ex
ists, and an injunction will not be allowed for 
the purpose of restraining a second suit to 
which a previous adjudication might be 
pleaded as a bar: Gray v. Coan, 36-296. 

A suit to enjoin the prosecution of an action 
to recover real property on the ground tha t a 
deed in defendant's chain of title has been lost 
is allowed. In such case he has no adequate 
remedy at l aw: Butch v. Lash, 4-215. 

T o res t ra in t a k i n g p r i v a t e p r o p e r t y 
for p u b l i c u s e : An injunction will not be 
allowed to restrain a party from committ ing 
an injury by an at tempt to take private prop
erty under pretense of legal authori ty for a 
highway, it not appearing tha t any authorit j r 

to do so actually exists, unless it appears tha t 
such party is insolvent and unable to responel 
to an action a t law for damages, or that the 
injury would be such that it could not be ade-
quately compensated in money: Dinwiddie v. 
Roberts, 1 G. Gr., 363. 

After the assessment of damages for r ight 
of way of a railway has been made, the land 
owner may enjoin the further use of his prem
ises by the company until the damages are 
paid: Richards v. Des Moines Valley R. Co., 
18-259; Hibbs v. Chicago & S. W. B. Co., 39-
340. 

Where one of the purposes for which the 
condemnation proceedings were ostensibly 
had was within the provisions of the statute, 
and the ground of complaint was that defend
ant sought to defraud plaintiff by proceeding 
under the statute ostensibly for a proper pur
pose, when the real and only purpose was to 
procure land for a use for which property 
could not be condemned, held, that the pro
ceedings might be enjoined: Forbes v. Delash-
mutt, 68-164. 

As the r ight of appeal is given in proceed
ings for conelemning right of way, the party 
to such proceedings cannot by injunction take 
advantage of irregularities therein. The rem
edy bv appeal is exclusive: Phillips v. Watson, 
63-28." 

V a c a t i o n of s t r e e t s ; c e r t i o r a r i : Injunc
tion will not be granted to restrain the vaca
tion of streets by a city council, there being a 
complete remedy by certiorari: Stubenrauoh 
v. Neyenesch, 54-567. 

T o r e s t r a i n e n f o r c e m e n t of i l l e g a l 
t a x e s : An injunction will lie to restrain the 
sale of personal property levied on to satisfy 
a t ax illegally levietl. Replevin would not be 
a full reined)' : Spencer v. Wheaton, 14-38. 

Injunction is the proper remedy to restrain 
the levy and collection of an illegal tax on 
shares of stock in a national bank : Olmstead 
v. Board of Supervisors, 24-33. 

A resident and t ax payer of a school district 
may maintain a suit to enjoin the collection 
of a tax levieil without authority of l a w : 
Williams v. Peinny, 25-436. 

An injunction is the proper remedy to re
strain the collection of a tax which is not only 
erroneous, but void: Standard Coal Co. v. 
Independent Dist., 73-304. 

The jurisdiction of equity to restrain the 
enforcement of an illegal tax has been too 
long recognized anel too frequently resorted to 
in this state to be now made a matter of serious 
question: Zorger v. Township of Rapids, 36-
175: Brandirjf v. Harrison County, 50-164. 

An injunction is not the proper remedy 
against an erroneous or excessive assessment; 
the tax payer should apply to the board of 
eemalization; but aliter if the law authoriz-
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ing the t ax is unconstitutional, or the levy is 
without authori ty or jurisdiction: Macklot v. 
Davenport, 17-379. 

That a t a x is merely irregular, for instance, 
by reason of property which should be in
cluded with the realty in an aggregate valua
tion being separately assessed as personalty, 
is not a ground for enjoining the collection of 
the tax. Such error should be corrected by 
application to the board of equalization: Wil
son v, Cass County, 69-147. 

In an action to enjoin the collection of an 
illegal tax, a number of persons having sep
arate interests, but equally interested in the 
relief, may join as plaintiffs: Brandirff v. 
Harrison County, 50-164. 

And in such case, one or more parties thus 
interested may maintain an action for the 
benefit of the others having a like interest. 
(Overruling Fleming v. Mershon, 36-413): 
Ibid. And see Palo Alto Banking, etc., Co. 
v. Mahar, 65-74. 

Residents and t ax payers of an independent 
district may join in an action to declare taxes 
levied therein for school purposes to be void: 
Wilkinson v. Van Orrnan, 70-230. 

Two or more owners of elistinet pieces of 
land cannot join in an action to restrain the 
levy and enforcement of a municipal tax upon 
their pi operty on the ground that their land 
is so situated as not to be subject to the levy 
of such taxes : Lewis v. Eshleman, 57-663. 

Where a t ax in aid of a railroad was declared 
defeated by the judges of the election, but the 
township clerk improperly certified in regular 
form to the board of supervisors tha t the 
proposition was carried, and the board there
upon levied the tax, held that , as the t ax was 
not voted, its colkc ion might be restrained 
by in]unction, and certiorari was not an 
available r emedy : Cattell v. Dowry, 45-478. 

T o r e s t r a i n official a c t i o n ; A citizen and 
t ax payer may maintain an action to enjoin 
the issuance by the county auditor of a war
rant in payment of a refund of taxes illegally 
ordered by the board of supervisors. The de
termination by the board of the legality of 
such a refunding is not an adjudication which 
must be at tacked only upon appeal or by cer
tiorari: Hospers v. Wyatt, 63-264. 

Citizens and t ax payers of a county m a y 
maintain an injunction against a county offi
cial to prevent the erection of a county court
house at an improper place: Rice v. Smith, 9-
570. 

Where it appeared that the officers of a 
school district were about to accept a school-
house which did not comply with the terms 
of the contract for its construction and was 
much less valuable than provided by such 
contract, held, tha t an injunction migh t be 
granted against such officers at the suit of 
t ax payers to prevent the acceptance of such 
building: Carthan v. Lang, 69-384. 

A t ax payer cannot b)* injunction restrain 
officers of the county in the performance of 
their duties, even though irregular, where it 
does not appear that their action is such as to 
be prejudicial to h i m : Sperry v. Kretchner, 
65-525. 

A party seeking an injunction to restrain 
the execution of a tax deed upon property 
must show tha t he has an interest in such 

property entitl ing h im to such relief: Johnson 
v. Brett, 64-162. 

A court of equity may interfere by injunc
tion to prevent a conveyance by a municipal 
corporation of lands hejd by it for public pur
poses. Al though such conveyance, being in
consistent wi th the purposes for which it is 
held, might be void, yet it may be enjoined to 
prevent the title from passing into the hands 
of various grantees, by reason of which par
ties seeking to restrain the improper use of the 
land might be driven to a multiplicity of sui ts : 
Cook v. Burlington, 30-94. 

An officer may be maele a par ty to restrain 
him in the discharge of official duties, where 
the discharge of his duties will be t he means 
of consummating or aiding fraudulent pur
poses or of working oppression or injustice, 
although the officer is gui l ty of no wrong or 
unlawful purpose. But costs will not ordi
narily be adjudged against h i m : Palo Alto 
Banking, etc., Co. v. Mahar, 65-74. 

So held, in an action to which the county 
recorder was made a par ty defendant anel in 
which it was sought to enjoin h im from re
cording certain conveyances which it was 
alleged were being executed in pursuance of 
a fraudulent confederation to defraud plaintiff 
of his t i t le: Ibid. 

L e g i s l a t i v e ac t ion , of the state or of a 
municipal corporation within the scope of its 
powers cannot be restrained by injunction, 
even though the threatened act, if passed, 
would be unconsti tutional and void: Des 
Moines Gas Co. v. Des Moines, 44-505. 

Injunction will not be granted a t the suit 
of a tax payer to restrain a city from making 
a contract for l ighting by electricity, even if 
such contract, if performed, migh t involve in
debtedness beyond the constitutional l imi t : 
Searle v. Abraham, 73-507. 

I n r e g a r d t o e l e c t i o n s : A citizen of a 
county is authorized, as plaintiff, to prosecute 
an action for an injunction to restrain im
proper action of officers when count ing votes 
on the question as to removing the county 
seat : Collins v. Ripley, 8-129. 

In an injunction proceeding the validity of 
an election to remove a county seat may be 
t r ied : Sweatt v. Fuville, 23-321. 

Where an election as to change of county 
seat had been ordered by the board of super
visors, made upon a petition and notice there
for, and the vote was favorable to the change, 
held, tha t those opposing such change had no 
cause for equitable relief justifying an injunc
tion, the order for the vote being conclusive 
unti l set aside by certiorari: Bennett v. Hether-
ingtou, 41-142. 

It is doubtful whether any court has the 
power or jurisdiction to enjoin an election to 
be held by the people pursuant to public l a w : 
Lamb v. Burlington, C. R. & M. R. Co., 39-
333. 

R i g h t t o p u b l i c off ice: Action by original 
bill for an injunction is not the proper method 
for t rying the r ight to a public office or fran
chise. The remedy by information in quo 
warranto should be adopted. But it would 
seem tha t a temporary injunction might be 
granted as an auxiliary remedy in such case: 
Cochran v. McCleary, 22-75. 

An action in equity for an injunction is net 
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t h e proper method to determine which of two 
persons has the right to teach a school and 
w h o is the legal sub-director in the district 
township : District T'p v. Barrett, 47-110. 

T o r e s t r a i n p r o c e e d i n g s a t l a w : Equity 
will not interfere by injunction to restrain the 
prosecution of an action at law where it does 
not appear that plaintiff is insolvent or that 
there is any ground for a discovery, or tha t 
t he facts upon which relief is sought cannot 
be made as fully available in an action at law 
as in equity : Smith v. Short, 11-523. 

I t is not the province of equity to interfere 
where there is a complete remedy at law, and 
especially when it is sought to restrain an 
action at law pending a hearing in equi ty: 
Central Iowa R. Co. v. Moultoa '& A. B. Co., 
57-249. 

A court of equity will enjoin proceedings in 
an action of forcible entry and detainer only 
where a certain and manifest irreparable in
j u r y will result unless its restraining power is 
exer ted: Crawford v. Paine, 19-172. 

Where parties are both residents of the state, 
the one may invoke the aid of a court of 
equity of the state to prevent the other from 
prosecuting an action in tho courts of another 
state which will result in injury and fraud. 
Such jurisdiction is founded upon authori ty 
vested in courts of equity over persons within 
their jurisdiction anel amenable to process, to 
restrain them from doing acts which will 
work wrong and injury to others, and which 
are contrary to equity and good conscience: 
Teagcr v. Laudsley, 69-725; Hager v. Adams, 
70-746. 

Where plaintiff was under contract entitled 
to a conveyance of a r ight of way, held, tha t 
it was pioper in an action for specific per
formance thereof to ask an injunction to re
strain defendant from proceedings to have 
damages fe>r the right of way assessed by a 
j u r y : C/ueago & S. W. B. Co. v. Swinney, 38-
182! 

A court of equit)' cannot by injunction in
terfere with criminal proceedings in a court of 
l a w : Sues', v. Noble, 31 Fed. Rep., 855. 

Wheie an injunction has been granted re
straining plaintiff in an action penning in the 
same court from dismissing such action, the 
supreme court will not, e>n appeal in the latter 
action, allow the parties to dismiss the case 
in violation of such injunction: Dubuque 
Branch of State Bank v Bhomberg, 37-664. 

To restrain enforcement of judgment: 
A corn t of equity has authori ty to enjoin pro
ceedings to enforce a judgment which is void 
for want of jurisdiction: Connell v. Stetson, 
33-147. 

Injunction may be granted to restrain en
forcement e>f a judgment at law rendered 
wi thout notice to the defendant therein, and 
upon a claim against which he hael a good de
fense: Gioens v. Campbell, 20-79. 

A par ty seeking to enjoin the enforcement 
of a judgment at law must show tha t he has a 
defense to the action, or make such a case as to 
Batisfy the court tha t if a new trial is had a 
different result will be obtained: Way v. 
Lamb, 15-79. 

The enforcement of a judgment at law will 
no t be restrained by injunction where it is not 
shown that the judgment is unjust or oppres

sive, or in other words that there would be a 
good defense to the claim if the judgment 
should be set aside. A court of equity will 
not set aside a judgment and open up the liti
gation until it appears that the result will be 
other or different from that already reached-
Taggart v. Wood, 20-236. 

A court of equity will not interfere by in
junction to restrain the enforcement of a 
judgment on a ground which might have 
been urged as a matter of defense in the action 
on which the judgment was recovered: 
Faulkner v. Campbell, i lor . , 148. 

To authorize a party to relief against a 
judgment at law, and to pay an execution 
thereon, it must appear that it is against con
science to execute such judgment , and also 
tha t the injured par ty could not have availed 
himself of the same facts at or before the 
trial, and that there was no fault or negligence 
on his par t : Kreichbaum v. Bridges, 1-14; 
Shricker v. Field, 9-366. 

Matters antecedent to the bringing of the 
action in which the judgment was recovered 
which is sought to be enjoined, which matters 
might have been interposed as a elef ense in 
such action, cannot be made the basis of a 
suit in equity to enjoin the judgment : Lamb 
v. Drew, 20-15. 

In a motion to enjoin the enforcement of a 
judgment the court cannot go behind the 
judgment to determine the regularity of the 
proceedings: Hampsonv. Weave, 4-13. 

In the absence of fraud, accident or mistake, 
equity cannot interfere to restrain the enforce
ment of a judgment at law, although it be 
wrong, unjust or inequitable: Finch v. Hol-
linger, 47-173. 

Equity will not enjoin the collection of a 
judgment at law where the legal remedy ia 
full, ample and complete, unless possibly there 
has been fraud, accident or surprise, without 
fault or negligence on the part of the com
plaining pa r ty : Freeman v. Hart. 61-525. 

Held, tha t a judgment defendant could not 
have the enfeircement of the judgment en
joined on the ground that he hael a claim 
against the assignee of the judgment , whei 
was his attorney in the action m which the 
juelgment was recovered, for negligence in de
fending such action, it not appearing that the 
attorney was insolvent. Under such circum
stances there is no such relation of trust or 
confidence as to entitle the judgment debtor 
to relief: Baker v. Ryan, 67-708. 

Where the pro\isions of a judgment were 
tha t it should be paid in a town order at the 
expiration of a certain time, and before that 
t ime execution was issued, and, when the t ime 
expired, the order was not tendered, and after
wards, without any offer to perform, an in
junct ion was asked against such execution, 
held, that plaintiff was not entitled to relief by 
reason of his failure to tender the order: Ana-
mosa v. Wurzbaeher, 37-25. 

Where a judgment was rendered by default 
upon agreement that it should be satisfied only 
out of certain specifieel property, held, that an 
injunction was properly granted in an action 
by the debtor to restrain its enforcement 
against other property than tha t agreed upon: 
Montgomery v. Gibbs, 40-652. 

An action to enjoin the enforcement of a 
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judgment should be brought against the offi
cer who is proceeding to enforce the judgment: 
Death v. Bank of Pittsburg, 1-382. 

To restrain sale on execution: Injunc
tion will be granted to prevent the sale on ex
ecution of real property, when such property 
does not belong to the judgment debtor and 
the sale would cast a clouel upon the title: Key 
City Gas Light Co. v. Munsell, 19-305. 

But a sale will not be enjoined if the judg
ment is a lien upon the property, although it 
is junior to other liens: Wiedner v. Thompson, 
66-283. 

To restrain enforcement of chattel 
mortgage: As the purchaser at foreclosure 
sale can acquire title only to such property as 
is covereel by the mortgage, an action cannot 
be maintained by a junior mortgagee to re
strain the foreclosure of a senior mortgage 
upon property which, it is claimed, is not cov
ered by such senior mortgage: Bankin v. 
Rankin, 67-322. 

To res t ra in nu isance : Courts of equity 
have general jurisdiction to entertain an ac
tion to abate a nuisance, and, although such 
jurisdiction has generally been exercised only 
in actions where property rights of the plaint
iff are affected, yet it is competent for the leg
islature to extend this jurisdiction to cases 
where no property rights of the plaintiff as 
distinct from the general public are involved, 
and to authorize a suit to abate a nuisance to 
be brought by any citizen of the county: Lit
tleton v. Fritz, 65-488. 

So held under 55 2384, authorizing a suit in 
equity by a citizen of the county to enjoin the 
unlawful sale of intoxicating licpiors: Ibid. 

The tact that the act enjoined is one which 
is by statute made a criminal one will not pre
vent a court of equity having jurisdiction to 
abate it by injunction: Ibid. 

Further as to what may be enjoined as a 
nuisance, see § 4567 and notes. 

To restrain conveyances, attachments, 
e tc . : Where real property standing in the 
name of a person not a defendant is attached, 
as having been conveyed by defendant to de
fraud creditors, an action for an injunct on 
may be maintained against the grantee in such 
fraudulent conveyance to prevent alienation 
of the property by him to an innocent pur
chaser, until the determination of the attach
ment suit: Joseph v. McGill, 52-127. 

A creditor who has not yet recovered a judg
ment cannot have an injunction to restrain 
the debtor from disposing of his property: 
Buchanan v. Marsh, 17-494. 

A mortgagee, although he has not recovered 
judgment, may maintain an action for injunc
tion to prevent a judicial sale of the mort
gaged premises on the ground that it is fraud
ulently intended to defeat his rights, but a 
general creditor not yet having recovered 

judgment could not do so: Brigham v. White, 
44-677. 

One who has conveyed property by a war
ranty deed has no such interest therein that he 
can maintain injunction against the threatened 
sale thereof under a subsequent judgment, 
under which it is sought to subject the prop
erty on the grenmd that the conveyance was 
in fraud of creditors: Small v. Somerville, 58-
362. 

The grantee may, under proper circum
stances, maintain an action for injunction to re
strain his grantor and others from prosecuting 
a fraudulent confederation to conve3r the prop
erty so as to defeat his title: Palo Alto Bank
ing, etc., Co. v. Mahar, 65-74. 

In an injunction to restrain a sale by the 
trustee under a mortgage containing a power 
of attorney, where it did not appear that there 
was fraud or mistake, or that plaintiff would 
sustain an irreparable injury by such sale, and 
it was shown that plaintiff was aware of the 
condition of the title of which he complained 
at the time of taking the conveyance m part 
payment for which the mortgage was given, 
held, that there was no ground for an injunc
tion : Crocker v. Bobertson, 8-404. 

Equity may, at the suit of the grantee of 
real property by a warranty deed, restrain the 
transfer of notes given for the purchase money 
where it appears that there was a breach of 
warranty as to a portion of the propei ty. But 
such restraint will extend only to such amount 
as is necessary to make good to the grantee 
the damage resulting from the breach of war
ranty : McDunn v. Des Moines, 34-467. 

Where property claimed by plaintiff was 
seized on attachment issued against a third 
peison, and was replevied from the officer by 
plaintiff and taken into possession of plaintiff, 
held, that he could not have an injunction to 
restrain the levy of other attachments by other 
parties against such third person upon the 
same property: Patterson v. Seaton, 64-115. 

To res t ra in p a y m e n t of c o u n t y war 
r a n t : An injunction restraining payment of 
a county warrant cannot operate to defeat a 
recovery upon such warrant negotiated before 
the injunction suit was commenced: McCor-
mick v. Grundy County, 24-382. 

To res t ra in sale of p a r t n e r sh ip prop
erty: Where plaintiff as administratrix of a 
deceased partner showed in her petition that 
the defendants, the copartners of her intes
tate, wore insolvent and were clispeising of the 
firm property and appropriating it to their 
own use, and that unless defendants were re
strained by injunction there was danger of 
the property and assets of the firm being 
wholly lost, held, that there was a proper case 
for an injunction restraining defendants from 
disposing of the partnership property : Fletcher 
v. Vandusen, 52-448. 

4623. T e m p o r a r y or p e r m a n e n t . 3387. In any of the cases men
tioned in the preceding section, the injunction may either be a part of the 
judgment rendered in the action or it may, if proper grounds therefor are 
shown, be granted bv order at any stage of the case before judgment, and shall 
then be known as a temporary injunction. [R., § 3775; C , '51, § 2191.] 

4 6 2 4 . T e m p o r a r y , w h e n a l l o w e d . 3388. Where it appears by the pe
tition therefor, which must be supported by affidavit, that the plaintiff is en-
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titled to the relief demanded, and such relief, or any part thereof, consists in 
restraining the commission or continuance of some act which would produce 
great or irreparable injury to the plaintiff; or where, during litigation, it ap
pears that the defendant is doing, or threatens, or is about to do, or is procur
ing, or suffering to be done, some act in violation of the plaintiff's rights 
respecting the subject of the action, and tending to render the judgment inef
fectual, a temporary injunction may be granted to restrain such act. I t may 
also be granted in any case where it is specially authorized by statute. 

An affidavit to the petition to the effect 
t h a t the contents thereof are true, as the affi
an t believes, constitutes a sufficient verifica
tion : Kelley v. Briggs, 58-332. 

If an amended pleading in an action for in
junct ion is not sworn to, the temporary in
junct ion may be dissolved on that ground, 
bu t it will be error to dismiss the action and 
proceed to personal judgment : Porter v. Mof-
fett, Mor., 108; S. C., Mor., 153. 

Al though an injunction be improperly is
sued on account of defects in the petition, yet 
if these defects are corrected by amendment 
the injunction should not be dissolved: Sweatt 

v. Faville, 23-321; Des Moines Nav. & B. Co. 
v. Carpenter, 27-487. 

And this is t rue even though the amend
ment is made after the motion to dissolve is 
filed: Crawford v. Paine, 19-172. 

A temporary injunction will not be issued 
where the facts stated in the petition, if 
proved, would not entitle the party to relief: 
Zorger v. Township of Rapids, 36-175. 

In a suit brought under § 2384, to enjoin 
illegal sale of intoxicating liquors, a temporally 
injunction may be granted as in any other 
case: Littleton v. Fritz, 65-488. And see notes 
to that section. 

4 6 2 5 . B y w h o m granted. 3389. A temporary injunction may be 
granted: 

1. By the court or judge thereof in which the action is pending or is to be 
brought; 

2. By any judge of the district [or circuit] court of such district; 
3. By any judge of the supreme, or a judge of any other district [or circuit] 

court. 
But in cases where an action is pending, and it is applied for to affect the 

subject-matter of such action, it can only be granted by the court, or judge 
thereof, in which such action is pending. Nor shall it be granted by any 
judge mentioned in the second subdivision hereof, unless it satisfactorily ap
pears by affidavit that the court or judge thereof in which the action is 
brought, cannot, for want of time, sickness, or other disability, hear the same, 
or that the residence of the judge is inconvenient, or that it is for some suffi
cient reason impracticable to make the application to him. Nor shall it be 
granted by any judge mentioned in the third subdivision hereof, unless it be 
made satisfactorily to appear to such judge, by affidavit, that the application 
therefor cannot, for some sufficient reason, be made to either of the courts or 
judges mentioned in the first or second subdivision of this section. 

A judge may act under this section dur ing 
t e rm time, while the court is not actually in 
session, as well as in vacation between t e rms : 
Thompson v. Beuepe, 67-79. 

Although the granting as well as the refusal 
of a temporary injunction rests much in the 
discretion of the court, and such discretion 
will not be controlled except where there is a 
manifest abuse or mistake of the law, yet 
where an appeal was taken from an order 
grant ing a preliminary injunction involving a 
simple question of law upon undisputed facts, 
held, tha t the question would be determined 
on appeal and not postponed to final hearing: 
Fuson v. Connecticut General L. Ins. Co., 53-
609. 

A par ty cannot, by appealing from an order 
denying a temporary injunction and executing 
a supersedeas bond, have the benefit of such 
temporary injunction: Troupe v, Eade, 42-
553. 

Affidavits in resistance of an application for 
a temporary injunction are merely evidence 
which do not become a part of the record, un
less preserved by bill of exceptions: Hart v. 
Foley, 67-407. 

A temporary injunction issued in vacation 
is not dissolved by failure to procure an addi
tional order therefor at the next term of cour t : 
Curtis v. Crane, 38-459. 

An injunction relating to property held 
under a t tachment , where the at tachment is 
the gist of the proceeding, must be brought 
in the same court where the a t tachment suit 
is pending: Cooney v. Moroney, 45-292. 

A federal court will not, by temporary in
junction, restrain proceedings in a state court 
m a criminal case, even though proceedings 
for its removal to the federal court have been 
taken : Wagner v. Drake, 31 Fed. Rep., 849. 



CODE, §§ 3390-3395.J INJUNCTIONS. 1 3 S 5 

4626. Notice to defendant who has answered. 3390. An injunction, 
shall not be granted against a defendant who has answered, unless he has had 
notice of the application. 

4627. N o t i c e i n o ther cases . 3391. An injunction to stop the general 
and ordinary business of a corporation, or the operations of a railway, or of a 
municipal corporation, or the erection of any building or other work, or the 
board of supervisors of any county, or to restrain a nuisance, can only be 
granted upon reasonable notice of the time and place of the application to the 
party to be enjoined. 

Section applied: District T'p v. Barrett, from removing school-houses from the terri-
47-110. tory of the former: District T'p v. District 

This section held not applicable where one T'p, 54-115. 
district township sought to restrain another 

4 6 2 8 . R e f u s a l b y c o u r t c o n c l u s i v e . 3392. No injunction shall be 
granted by a judge, after the application therefor has been overruled by the 
court; nor by a court or judge when it has been refused by the court or judge 
thereof in which the action is brought. A judge refusing an injunction, shall, 
if requested by either party, give him a certificate thereof. 

4 6 2 9 . M o t i o n t o d i s s o l v e . 3393. The defendant may move to dissolve 
the injunction, either before or after the tiling of the answer. [R., § 3790; 
C , '51, § 2206.] 

4 6 8 0 . I s s u e d b y c l e r k . 3391. If the order is made by the court, the 
clerk shall make an entry thereof in the court record, and issue the order ac
cordingly. If made in vacation, the judge must indorse said order upon the 
petition. [R., § 3776; C , '51, § 2192.J 

This provision that the order for a tempo- is made upon a separate piece of paper will 
ra ry injunction shall be indorsed upon the not render subsequent proceedings thereunder 
petition is not mandatory, and the fact tha t it vo id : Jordan v. Circuit Court, 69-177. 

4 6 3 1 . B o n d . 3395. In the cases contemplated in the preceding sections, the 
order of allowance must direct the injunction to issue only after the tiling of 
a bond in the office of the clerk of the proper court, in a penalty to be therein 
fixed, with sureties to be approved by such clerk, and conditioned for the pay
ment of all damages which may be adjudged against petitioner by reason of 
such injunction. [R., § 3777; C , '51, §' 2193.] 

A d d i t i o n a l b o n d : Under s tatute, as well 
as by rules of equity practice, it is competent 
for the cdurt, in case the litigation wherein 
the injunction has been granted shall be pro
tracted, to require an additional bond or fur
ther security to meet such contingency: 
Crawford v. Paine, 19-172. 

Action on the bond for damages: The 
bond contemplated by s tatute in case of a 
temporary injunction is to cover such dam
ages as ma}' be adjudged against the obligors 
in an action brought thereon. The amount 
of damages cannot be adjudged in the original 
action. No such issue can be joined there in : 
Fountain v. West, 68-380. 

A part} ' can be damaged by an injunction 
•only in case he is prevented by it from exer
cising or enjoying some right or privilege 
which he desired or was entitled to enjoy; anel 
where an injunction was sought for the pur
pose of restraining the negotiation of a prom
issory note, and defendants by their answer 
negatived the allegation that they were about 
te> negotiate the note, held, tha t no damage 
was shown to have accrued to them by reason 
of the grant ing of the injunction: Bank of 
Monioe v. Gifford, 70-580. 

A t t o r n e y s ' f e e s : In an action on the bond, 
reasonable compensation for legal services in 
securing a dissolution of the injunction may 
be recovered; but not at torneys ' fees for serv
ices in defending the entire su i t : Belirens v. 
McKenzie, 23-333; Langworthy v. MeKelvey, 
25-48. 

Where an action was brought to have cer
tain taxes declared illegal and void, and a tem
porary injunction was granted restraining 
their collection, but no steps were taken to 
have such injunction dissolved before final 
hearing, when it was dissotveel, held that , the 
injunction being merely auxil iary, defendant 
was not entitled in an action on the injunction 
bond to recover attorneys' fees: Carroll County 
v. Iowa R. Land Co., 53-685. 

If the injunction is dissolved after hearing 
on the merits, and this is all there is in the case, 
counsel fees might be recovered. Such recov
ery is not confined to cases where the injunc
tion is dissolved on mot ion; Langworthy v. 
McKelvey, 25-48. 

Where the motion to dissolve is made in 
good faith anel affidavits filed in support 
thereof, but the court declines to pass upon it 
until final hearing, when the injunction is dis-



1386 CODE OF CIVIL PRACTICE. [CODE, § 3390, 

solved after hearing upon the merits, counsel 
fees for preparation of motion, etc., may be 
recovered in suit upon the bond: Wallace v. 
York, 45-81; Fountain v. West, 68-380. 

An allowance of attorneys' fees for t ime 
spent in drawing useless affidavits would be 
improper: Ellwood Mfg. Co. v. Bankin, 70-
403. 

Fees for the services of an attorney in a case 
in the supreme court after the dissolution of 
the injunction should not be allowed: Ibid. 

Where an injunction is the only relief 
sought, and dissolution is procured only upon 
final hearing, attorneys' fees should, in an 
action on the bond, be allowed for defending 
in the entire action : Beeee v. Northway, 58-187. 

An attorney's fee may be recovered where 
t he injunction is dissolved on motion, and also 
where it is dissolved on final hearing, if it is 
the only relief sought. I t may also be allowed 
in case of partial dissolution or modification, 
where such is the relief sought in the motion, 
bu t not where the motion is to dissolve as an 
entirety and is only partially sustained or a 
modification is g ran ted : Ford v. Loomis, 62-
586. 

D i s m i s s a l of a c t i o n : In an action on an 
injunction bond given to stay execution on a 
judgment , where it was alleged that an action 
for iiijuncliem hael been dismissed, held, that 
the entry on the judgment calendar, " dis
missed as per stipulation," was not sufficient 
evidence as to that fact in the absence of a 
showing as to what that stipulation was: 
Towle v. Leaeox, 59-42. 

Other d a m a g e s : Where real estate depre
ciates in value during the t ime tha t sale 
thereof is prevented by injunction proceed
ings, there is no presumption that the owner, 
if not prevented, would have sold before de
preciation and saved himself from loss, and 
damages are not recoverable for loss of sale 
unless it is made to appear that there was a 
bona fide application on the part of some 
person to buy, and that the sale was lost by 
reason of the injunction: Reeee v. Northway, 
58-187. 

Failure to allow plaintiff nominal damages 
in an action brought upon an injunction bond 
will not be ground for reversal if no actual 
damages are shown: Boardman v. Wiilard, 
73-20. 

W h e r e it is sought to restrain the sale of 
property on execution under a judgment , on 
the ground that the judgment is void, the suit 
mus t be brought in the county and court where 
the judgment was obtained: Anderson v. Hall, 
48-346; Bennett v. Hanehett, 49-71; Grattan 
v. Matteson, 51-622. 

This provision is applicable in case of special 
as well as of general execution: Lockwood v. 
Kitleringham, 42-257. 

In an action to recover damages for having 
wrongfully enjoined a sale under execution, 
held, tha t the costs made under the execution 
enjoined would be presumed to have been in
cluded in the amount for which the subsequent 
execution was issueel, anel that the cost of the 
judgment would be the only damage recover
able for delay in the sale: Johnston v. Moser, 
72-654. 

Defendant having a lot of unburned brick 
which were damaged by rain while an injunc
tion was in force restraining him from carry
ing on the manufacture of such brick on the 
premises, held, tha t the writ of injunction as 
issued did not prevent him from taking steps 
to protect the brick from the rain, anel if he 
was negligent in tha t respect he could not re
cover for damages sustained thereby: Behrens 
v. McKenzie, 23-333. 

D e f e n s e ; i n s a n i t y : A bond given in an 
injunction proceeding is in the nature of an 
executed rather than an executory contract, 
and the fact that the one signing the bond and 
enjoying the benefit of the wri t was insane a t 
the t ime of signing it will constitute no de
fense to an action on the bond, if it appears 
that his insanity was not known to the oppo
site pa r ty : Ibid. 

S u m m a r y d a m a g e s should not be allowed 
on dissolution of an injunction unless they are 
such as are the immediate and necessary re
sult of the allowance of the writ and depend 
simply upon computation for their determina
tion, as the allowance of interest when the 
payment of money is restrameel. In other 
cases the party should be left to his remedy 
by an action: Taylor v. Brownfield, 41-264. 

B o n d c o n s t r u e d : In a particular case, 
held, tha t the bond rendered the obligor liable 
only for costs of the proceeding and not for 
other damages which accrued: Giff'ord v. 
Mohr, 47-279. 

Right of action accrues on the bond 
at the final determination of the injunction 
suit, and not at the previous dissolution of 
the temporary injunction". Bank of Monroe v. 
Gifford, 65-648. 

Where the action is to enjoin the sale of a 
particular piece of property under a judgment , 
the bond need not be lor twice the amount of 
the j u d g m e n t : Hardin o. White, 63-633. 

It seems, however, tha t it would not apply 
where it should be sought to enjoin the sale of 
property not belonging to defendant in exe
cution, but belonging to a third person who 
seeks the injunction: Ibid. 

Where the object of the action is to declare 
a judgment or final order of a court i m a h d , 
action must be brought in the court where the 
judgment or order was obtained; but where 
it is sought to enjoin the enforcement of a 

4632 . Condit ion of bond w h e n to res t ra in judgmen t . 3396. When 
proceedings in a civil action, or on a judgment or final order, are sought to be 
enjoined, the suit must be brought in the county and court in which such 
action is pending, or the judgment or order was obtained. The bond must also 
in that case be further conditioned to pay such judgment, or comply with such 
final order if the injunction is not made perpetual, or to pay any judgment 
that may be ultimately recovered against the party obtaining the injunction 
on the cause of action enjoined. [R., § 3778; (J., '51, § 2179.J 
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judgment because of some mat ter which has 
arisen since the judgment was rendered, and 
not on the ground that it should never have 
been entered, or that it is invalid, or that it 
should not be enforced, the action need not be 
brought in the court where the judgment was 
recovered, but may be brought in the county 
of defendant's residence: Baker v. Ryan, 67-
708. 

An action to set aside a sheriff's sale and 
deed on the ground that the property was ex
empt as a homestead may be brought in a dif
ferent court from that in which the judgment 
was rendered: Visek v, Doolittle, 60-602. 

When a transcript of a judgment before a 

U p o n a n s w e r : Where the facts alleged in 
the petition as a ground for the injunction are 
plainly, directly and fully denied by the an
swer, the injunction may be dissolved upon 
the answer alone: Shricker v. Field, 9-366; 
Anderson v. Reed, 11-177; Stevens v. Myers, 
11-183; Taylor v. Dickinson, 15-483; Des 
Moines Nav. & R. Co. v. Carpenter, 27-487; 
Ingrahamv. Chicago, D. & M. R. Co., 34-249; 
Russell v. Wilson, 37-377. 

In a particular case, held, tha t the equities 
of the petition were sufficiently denied m the 
answer to warrant a dissolution: Carrothers 
v. Newton Mineral Spring Co., 61-681. 

Where defendant bases his motion to dis
solve the temporary injunction on his answer 
alone the plaintiff may resist the dissolution 
by affidavits in support of his petition al
though no affidavits are eiffereel by delenclant: 
Palo Alto Banking, etc., Co. v. Mahar, 65-74. 

An answer which does not fully meet the 
equities set up in the petition will not justify 
the dissolution of a temporary injunction, 
although it may be sufficient to support a 
judgment for defendant on the final t r i a l : 
Trotter v. Paunley, 39-203. 

Where one material allegation of a petition 
for injunction to restrain the collection of a 
judgment was not denied by the answer, iicld, 
that the temporary injunction should not have 

justice of the peace is filed in the office of t he 
clerk of the circuit court , it becomes a judg
men t of tha t court, and a suit to enjoin pro
ceedings thereon mus t be brought in t h a t 
cour t : Anderson v. Hall, 48-346. 

If tho action is brought in the wrong county 
the court acquires no jurisdiction even by con
sent, and the action cannot be removed to the 
proper coun ty : Ibid. 

Where an execution issuing from the su
preme court is sought to be enjoined, the ac
tion may properly be brought in the court of 
any county where it is sought to enforce such 
execution: Davis v. Bonar, 15-171; Massie v. 
Mann, 17-131. 

been dissolveel, but should have been continued 
to the final hear ing: Gates v. Ballou, 54-485. 

Where plaintiff sought to enjoin the enforce
ment of a judgment , alleging that large pay
ments had been made thereon which had not 
been credited, and tha t fact was not domed in 
the answer, held, tha t the temporary injunc
tion shoulei have been dissolved only as to t h a t 
par t of the injunction not alleged te> have been 
paid, and as to the other part it should have 
been continued to the hear ing: Marsh v. Mead, 
57-535. 

To war ran t the dissolution upon answer 
alone, the answer mus t be upon personal 
knowledge, and of such character as to entit le 
it to as much credit as the averments of the 
bill. If its s ta tements are such as to leave 
the mind of the court in reasonable doubt as 
to whether the equities are sufficiently an
swered, the injunction ought not to be dis-
seilvecl: Sinnett v. Moles, 38-25; Fargo v. Ames, 
45-494. 

Even where all the equities of the bill are 
denied by the answer, it deies not follow as a 
mat ter of course tha t the injunction will be 
dissolved. Its dissolution or continuance rests 
very much in the sound discretion of the court, 
to be governeel by the na ture of the case: 
Shricker v. Field, 9-366. 

An injunction should not be dissolved wi th-

4 6 3 3 . P e n a l t y . 3397. The penalty of the bond must be fixed by the 
court or judge who makes the order, and must be doubly sufficient to cover 
any probable amount of liability to be thereby incurred. [R., § 3779; C , '51, 
§ 2195.] 

4 6 3 4 . D e f e n d a n t to s h o w cause . 3398. The court or judge before 
granting the writ, may, if deemed advisable, allow the defendant an oppor
tunity to show cause why such order should not be granted. [R., § 3781; C , 
'51, § 2197.] 

VACATION OF. 

4 6 3 5 . A p p l i c a t i o n for d i s s o l u t i o n . 3399. If the order is granted 
without allowing the defendant to show cause, he may, at any time before the 
next term of the court, apply to the judge who made the order to vacate or 
modify the same; or the application may be made to the judge of the court 
in which the action is pending. [R., § 3782; C , '51, § 2198; 11 G. A., ch. 112.] 

4 6 3 6 . N o t i c e ; s h o w i n g . 3100. Such application must be with notice to 
the plaintiff, and may rest upon the ground that the order was improperly 
granted, or it may be founded on the answer of defendants and affidavits. In 
the latter case the plaintiff may fortify bis application by counter-affidavits, 
and have reasonable time therefor. [R., § 3783; C , '51, § 2199.] 



1 3 8 3 CODE OF CIVIL PRACTICE. [CODE, § 3401. 

out proof, on an answer which admits the 
allegations of the petition and seeks to avoid 
their effect by pleading affirmative ma t t e r : 
Ibid.; Judd v. Hatch, 31-491; Fargo v. Ames, 
45-494; Mills v. Hamilton, 49-105: Huskins v. 
McElroy, 62-508; Hayes v. Billings, 69-587. 

Upon the hearing of a motion to dissolve 
an injunction the plaintiff may file an 
amended petition, and if it states a good cause 
for an injunction, not overborne by the ad
verse showing, the injunction should be con
t inued: Crawford v. Paine, 19-172. 

Where the final relief sought will be inef
fectual if the temporary injunction is dis
solved, it will be continued to the final hearing, 
even though the equities of the bill are fully 
denied in the answer: Joseph v. McGill, 52-127. 

Where fraud is the gravamen of a petition, 
or it is apparent that by dissolution a party 
will lose all benefit to accrue from finai suc
cess, the court may refuse to dissolve the in
junct ion until final hear ing: Sinnett v. Moles, 
38-25; Stewart v. Johnston, 44-435; Brigham 
v. White, 44-677; Fargo v. Ames, 45-494; John
ston v. Chicago, 31. & St. P. R. Co., 58-537. 

The general rule is that where all the mate
rial allegations of the petition for an injunc
tion are fully and satisfactorily elenied in the 
answer, upon the personal knowledge of the 
defendant, the preliminary injunction, if one 
has been allowed, will be dissolved. There 
are some exceptions to this rule, and one of 
them is where the gravamen of the petition 
i s f i a u d : Walker v. Stone, 70-103. 

The ruling of the court continuing a prelim
inary injunction to the hearing is largely a 
ma t t e r of eliscretion, and not to be reversed 
unless such discretion has been abused: Ibid. 

Where there was no showing that the con
t inuance of the injunction to the hearing 
would result in any substantial injury to de-
fenelant, and it appeared that the dissolution 
might materially injure plaintiff, held, tha t a 
refusal of the court to dissolve the injunction 
would not be reversed on appeal: Kelley v. 
Briggs, 58-332. 

An injunction restraining the taking of pri
vate property for public use until compensa
tion is made should not be dissolved while the 
question as to the r ight to compensation is 
pending and undetermined : Trustees of Iowa 
College v. Davenport, 7-213; Conolly v. Gris-
wold, 7-416. 

I t being provided by s tatute that an injunc
tion to restrain a nuisance can only be granted 
upon reasonable notice of the t ime and place 
of application to the party to be enjoined, 
held, tha t an injunction for tha t purpose, hav
ing been granted without notice, should be set 
aside on motion, and tha t an appearance to 
move to dissolve, accompanied by answer to 
the petition in the case, was not a waiver of 
the r ight to have such dissolution: Hughes v. 
Eckerson, 55-641. 

While an injunction should not be rlissolved 
until after answer by defendant, this rule has 
no application where the party failing to an
swer is a merely nominal pa r ty : Shricker v. 
Field, 9-366. 

Where it appeared that there had been no 
unreasonable delay in the service of the notice 
after the grant ing of the writ, held, tha t a 
motion to dissolve for want of notice was 
properly overruled, when made after service; 
also, that appearance waived any objection to 
the form or sufficiency of such notice: Sweatt 
v. Faville, 23-321. 

As to curing defects by amendment, to pre
vent dissolution, see notes to § 4624. 

An injunction cannot be dissolved on the 
ground that the service of tho writ precedes 
the acquisition of jurisdiction of the person by 
appearane;e when the original notice is defect
ive: District T'p v. District T'p, 54-115. 

Where the writ of temporary injunction is 
broader than the petition, the remeely is not 
by motion for dissolution, but for modification 
of the wr i t : Ford v. Loomis, 62-586. 

Upon motion to dissolve, the opposite par ty 
is not entitled, as a mat ter of course, to a con
t inuance: Taylor v. Dickinson, 15-483. 

The renewal of a motion already filed in an
other court to dissolve the injunction is not a 
second motion within the prohibition of the 
s ta tu te : Can-others v. Newton Mineral Spring 
Co., 61-681. 

It may be that, upon a dissolution, damages 
which are the immediate and necessary result 
of the allowance of the writ, and which depend 
simply upon computation for their determina
tion, may be recovered by a summary proceed
ing ; but damages consequential in their nat
ure, as expenses, attorneys' fees, etc., can 
only be recovered in an independent act ion: 
Taylor v. Brownfleld, 41-264. 

Sustaining a motion to dissolve a temporary 
injunction which has been granted ex parte 
upon a showing then maele does not bar the 
r ight to a perpetual injunction upon full proof 
at the final hear ing: Fisher v. Beard, 40-625. 

The dissolution of the injunction does not 
necessarily operate to dismiss the bill: Russell 
v. Wilson, 37-377; Massie v. Mann, 17-131; 
Walters v. Fredericks, 11-181. 

While the continuance or dissolution of an 
injunction rests in the sound discretion of the 
court originally passing upon the question, 
yet this is a legal discretion, and if based upon 
sufficient grounds will be reversed on appeal: 
Sinnett v. Moles, 38-25; Stewart v. Johnston, 
44-435. 

Appeal from order of dissolution: 
After the dissolution of a temporary injunc
tion it cannot be restored on appeal, al though 
another might be granted if the case has not 
proceeded to a hearing, and if the grant ing of 
another such injunction would be of any use: 
Ellwood 31fg. Co. v. Bankin, 70-403. 

4 6 3 7 . D i s s o l u t i o n . 3101. The judge may thereupon decide the matter 
at once, unless some good cause for delay is shown. But the vacation of the 
order shall not prevent the cause from proceeding if anything be left to pro
ceed upon. [R., § 3781; C , '51, § 2200.] 

The dissolution of the injunction does not operate to dismiss the act ion: See notes to pre
ceding section. 
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4638. O n l y o n e m o t i o n . 3102. Only one motion to dissolve or modify 
an injunction upon the whole case shall be allowed. [R., § 3793.] 

VIOLATION OF. 

4639. P u n i s h e d . 3403. Any judge of the supreme, district, [or circuit] 
court, being furnished with an authenticated copy of the injunction, and also 
with satisfactory proof that such injunction has been violated, shall issue his 
precept to the sheriff of the county where the violation of the injunction oc
curred, or to any other sheriff, naming him, more convenient to all parties 
concerned, directing him to attach said defendant, and bring him forthwith 
before the same or some other judge, at a place to be stated in said precept. 
[R., §3785; C., '51, §2201.] 

Where a par ty is in court and hears an Any error in the injunct ion proceeding in 
order for the injunction pronounced, he is as grant ing an injunction wi thout proper evi-
much bound thereby as if he had actual ly dence cannot be raised by w a y of defense to a 
been served with the wr i t : 3Iilne v. Van Bus- proceeding for contempt in violating tuch in-
kirk, 9-558. junc t ion : Jordan v. Circuit Court. 69-177. 

So long as an injunction remains in force The fact tha t the order allowing an injunc-
the party bound thereby must obey i t : Lang- tion is not indorsed on the petition, but is en-
worthy v. McKelvey, 25-48. tered on a separate piece of paper, will not 

In seeking to punish a party for the viola- prevent a violation of such injunction being a 
tion of an injunction it must be taken in the con tempt : Ibid. 
form in which it was looked at by the court A party is liable for all damages resul t ing 
rendering i t : Lamb v. Burlington, O. B. & M. from a refusal on his par t to obey the manda te 
B. Co., 39-333. of an injunction granted against h i m : Benson 

Proof of a violation of the injunction should v. Connors, 63-670. 
usually be made by affidavit: State v. Myers, A judge may in vacation make an order im-
44-580. posing a fine and imprisonment for contempt 

Contempt of court in violating an injunction in violating an injunction. The judge being 
should be dealt with as other contempts. The authorized by s ta tute to perform such judicial 
proceedings are merely incidental to the orig- act in vacation, his act when so done has the 
mal proceeding and there is no appeal: First force and effect of an act done by the cour t : 
Cong. Church v. Muscatine, 2-69. McLane v. Granger, 74-152. 

4640. C o n t e m p t p u r g e d . 3101. If, when thus produced, he files his 
affidavit denying or sufficiently excusing the contempt charged, he shall be 
released, and the affidavit shall be filed with the clerk of the court for presenta
tion. [R., § 37S6; C , '51, § 2202.] 

4641. B o n d requ ired . 3405. But if he fail to do so, the judge may re
quire him to give bond, with surety, for his appearance at the next term of 
the court, and also for his future obedience to the injunction, which bond shall 
be filed with the clerk. [R., § 3787; 0., '51, § 2203.J 

4642. C o m m i t t e d to jail . 3406. If he fail to give such security, he may 
be committed to the jail of the county where the proceedings are pending 
until the next term of the court. [R., § 3788; C , '51, § 2204.] 

4643. C o n t e m p t p u n i s h e d . 3407. If the security be given, the court 
at the next term shall act upon the case and punish the contempt in the usual 
mode. [R., § 3789; C , '51, § 2205. 

See notes to § 4639. As to violation of injunction in liquor cases, see S8 2384. 2387. 

C H A P T E R 10 

OF SUBMITTING CONTROVERSIES WITHOUT ACTION OR IN ACTION. 

4 6 4 4 . A g r e e d s t a t e m e n t of facts . 3408. Parties to a question in dif
ference which might be the subject of a civil action, may, without action, 
present an agreed statement of the facts thereof to any court having jurisdic
tion of the subject-matter. [R., § 3408; C , '51, § 1843!] 

Pleadings are not necessary in such a case: Donald v. St. Louis, K. C. & N. B. Co., 52-411, 
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4645. Affidavit . 3409. I t must be shown by affidavit that the contro
versy is real, and that the proceeding is in good faith to determine the rights 
of the parties thereto. [R., § 3409; C , '51, § 1844.] 

This provision is jurisdictional, and in the not take cognizance of the case: Keeline v. 
absence of compliance therewith a court can- Council Bluffs, 62-450. 

4 6 4 6 . J u d g m e n t . 3410. The court shall thereupon hear and determine 
the case, and render judgment thereon as if an action were pending. [R., 
§3410; C , '51, §1845.] 

4 6 4 7 . R e c o r d . 3411. The statement, the submission, and the judgment, 
shall constitute the record. [R., § 3411.] 

4 6 4 8 . H o w e n f o r c e d . 3412. The judgment shall be with costs, and it may 
be enforced, and shall be subject to review, in the same manner as if it had 
been rendered in an action, unless otherwise provided for in the submission. 
[R.,§3412.] 

4 6 4 9 . S u b m i s s i o n of c a u s e p e n d i n g . 3413. The same may be also 
done at any time before trial in any action then pending, subject to the same 
requirements and attended by the same results as in a case without action, 
and such submission of a stated case shall be an abandonment by both parties 
of all pleadings filed m such cause, and the cause shall stand on the agreed 
case alone, which must provide also for any lien had by any attachment, and 
for any property in the custody of the law, else such lien and such legal cus
tody will be held waived. [R., § 3413.] 

Where pending the trial of a cause the facts Where a party has submitted a cause upon 
were agreed upon by the parties " t o save ex- an agreed statement of facts, the court should 
pense and to simplify the issue" upon which enter such judgment as to his r ights under 
the court should render judgment , held, tha t the facts agreed upon as will establish the 
it was the duty of the court to give such judg- respective rights of the par t ies : Kraft v. 
ment , whether legal or equitable, as the facts James, 64-159. 
agreed upon should be deemed to warrant or 
requi re : Logan v. Hall, 19-491. 

4650. J u d g m e n t . 3414. The parties may, if they think fit, enter into an 
agreement in writing, that upon the judgment of the court being given in the 
affirmative or negative of the questions of law raised by such special case, 
particular property therein described, or a sum of money fixed by the parties, 
or to be ascertained by the court, or in such manner as the court may direct, 
shall be delivered to and vested in one of the parties by the other, or in case 
of money, shall be paid by one of such parties to the other of them, either 
with or without costs of "the action, and the judgment of the court may be 
entered for the transfer and delivery of such property, or for such sum as 
shall be so agreed or ascertained, with or without costs, as the case may be. 
[R , § 3414.] 

4651. Costs. 3415. In case no agreement shall be entered into as to the 
costs of such action, the same shall follow the event, and be recovered by the 
successful party. [R., § 3415.] 

CHAPTER 11. 

OF ARBITRATIONS. 

4 6 5 2 . W h a t c o n t r o v e r s i e s . 3416. All controversies which might be 
the subject of civil action, may be submitted to the decision of one or more 
arbitrators, as hereafter provided. [R., § 3675; C , '51, § 2098.] 

Under s ta tute any " civil action " may be included everything except those cases which 
submitted to arbitration, and in this te rm is come under the criminal jurisdiction of the 



CODE, §§ 3417-3419.] ARBITRATIONS. 1391 

court. Therefore an equitable cause of action sance should be abated m a y be submit ted to 
is subject to submission: Tomlinson v. Ham- arbitrat ion wi thout the submission of any 
mond, 8-40. claim for damages : Richards v. Holt, 61-529. 

The question whether or not an alleged nui-

4 6 5 3 . W r i t t e n agreement . 3417. The parties themselves, or those per
sons who might lawfully have controlled a civil action in their behalf for the 
same subject-matter, must sign and acknowledge a written agreement, speci
fying particularly what demands are to be submitted, the names of the arbi
trators and court by which the judgment on their award is to be rendered. 
[ R , §§ 3676, 3677; C., '51, §§ 2099, 2100; 9 G. A., ch. 174, § 5.] 

Method of submission: The subject-
matter of the award must be definitely speci
fied: Woodward v. Atwater, 3-61. 

Under the statutory provision as to submis
sion the arbitrators must be named in the 
agreement in order that the parties may have 
a judgment on the award : McKnight v. 
McCullough, 21-111. 

If the submission is not acknowledged as 
required by statute, the award cannot be re
ceived as made under a statutory submission, 
al though it may be good a t common law, and 
an action maintained thereon: Fink v. Fink, 

•8-313. 
If submission is by order of court, an ac

knowledgment is not necessary: Ibid. 
The same degree of particularity is not re

quired in the acknowledgment of an agree
ment of submission as is required in case 
of an instrument conveying real proper ty : 
McKnight v. 31eCullough, 21-111. 

An agreement for submission must contain 
a provision for judgment by some court upon 
the award. Without this it will not be such 
a submission as contemplated by statute , 
though it may be binding at common law as 
a sett lement; but, in such cases, the result 
cannot be treated as an award under the stat
u t e : Love v. Burns, 35-150. 

Where submission of arbitration between a 
school district and its treasurer covered " the 
money alteged to be due and owing " by the 
treasurer of the district, held, tha t such sub
mission properly covered money due for sev
eral years, including some for which there 
ought to have been previous set t lement: Dis
trict T'p v. Bankin, 70-65. 

The submission to arbitration in a particu
lar case held to be sufficiently certain: Doni-
can v. Mulry, 69-583. 

A party in interest cannot be bound by an 
agreement to arbitrate made by other parties 
in interest without his author i ty : Sweney v. 
Davidson, 68-386. 

A corporation may submit controversies to 
arbitration a l taough no such express power is 
conferred by its charter. Courts are disposed 

to encourage set t lement by arbi t ra t ion: Dis
trict T'p v. Rankin, 70-65. 

The parties m a y agree that j udgmen t on the 
award snail be renelered by a justice of the 
peace, and, if so, he will have jurisdiction, 
provided the amoun t is such as to bring the 
case within his cognizance: Van Horn v. Bel-
lar, 20-255; King v. Hampton, 4 6 . Gr., 401; 
Whitis v. Culver, 25-30. 

Where it was provided in the agreement 
that j udgmen t should be rendered " by any 
court having jurisdiction," and judgmen t was 
rendered by the district court of the county 
where both parties resided, held, tha t as such 
court was the only one which (at tha t t ime) 
had jurisdiction, the agreement was sufficient 
to war ran t such j u d g m e n t : McKnight v. 
McCullough, 21-111. 

C o m m o n - l a w s u b m i s s i o n : The s ta tutory 
provisions as to the method of submission, etc., 
must be followed if the parties desire judg
ment upon the a w a r d ; but a submission and 
award may be good as at common law between 
the parties a l though these provisions are not 
observed, as, for instance, where the submis
sion is in parol. A n award so made may be 
enforced by action thereon, and may be set 
up as a defense to an action brought for the 
subject-matter therein set t led: Conger v. 
Dean, 3-463; Foust v. Hastings, 66-522. 

Parties may bind themselves by an agree
ment to submit a controversy to arbitrat ion 
in a manner different from tha t required by 
statute, and if the submission and awarei are 
sufficiently certain to constitute a bar to a 
subsequent action for the same mat ter the 
award will be uphe ld : Zook v. Spray, 38-273. 

A common-law submission to arbitration is 
always construed most liberally and wi th a 
view of effecting the purpose of the parties to 
it, even though it does not comply wi th the 
statutor3* reqij isements: McKinnis v. Free
man, 38-364. 

To defeat a recovery on an award under a 
common-law submission, it is necessary for 
defendant to impeach the award in some 
proper m a n n e r : Foust v. Hastings, 66-522. 

4654. W h a t s u b m i t t e d . 3418. The submission may be of some particu
lar matters or demands, or of all demands which the one party has against 
the other, or of all mutual demands on both sides. [R., § 3678; C., '51, § 2101.] 

4655. A c t i o n p e n d i n g . 3419. A submission to arbitration of the sub
ject-matter of a suit, may also be made by an order of court, upon agreement 
of parties after suit is commenced. [R., § 3679; C , '51, § 2102.] 

I n case of submission by order of court, not necessary. The court does not lose its con-
upon agreement of parties, the pleadings con- trol of the mat ter , and may render j udgmen t 
sti tute the submission, and an agreement tha t upon the award, or may set it aside, in whole 
judgmen t may be rendered on the award is or in p a r t : Schohmer v. Lynch, 11-461. 
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A submission of matters involved in a pend
ing suit may be made by agreement of parties 
wi thout an order of cour t : Higgins v. Kin-
neady, 20-474. 

The term " suit ," used in the statutory pro
visions as to submitt ing pending proceeding, 
is broader than the term " action," and a 
special proceeding may, by order of court, be 

submitted to arbitrators by agreement of par
t ies : Marion v. Ganby, 68-142. 

Submission of a pending suit may be made 
without any instrument in writing. The 
statutory provision requiring a written agree
ment , signed and acknowledged, is applicable 
to controversies in which no action has been 
commenced: Ibid. 

4 6 5 6 . P r o c e d u r e . 3420. All the rules prescribed by law in cases of 
referees, are applicable to arbitrators except as herein otherwise expressed, or 
except as otherwise agreed upon by the parties. [R., § 3680; C , '51, § 2103.] 

binding upon him, though the instrument 
under which the arbitration is had does not 
expressly provide tha t the parties are to have 
notice or be heard : Dormoy v. Knower, 55-
722. 

The parties may, by agreement, determine 
the rules tha t shall govern the arbitrators, as 
that the award of the major i ty shall be bind-
ing : Thompson v. Blanchard, 2-44. 

I t need not appear affirmatively from the 
return tha t the witnesses were examined 
under oath, nor, it seems, that the aibitrators 
were sworn : Tomlitison v. Hammond, 8-40. 

The arbitrators' are not required, like ref
erees, to make separate re tu rn of facts found 
and conclusions of law thereon: McKnight v. 
McCullough, 21-111. 

Unless the submission provides otherwise, 
or a consent to a majority award is in a proper 
manner shown, all the arbitrators must con
cur in the award : Richards v. Holt, 61-529. 

Where an agreement for submission pro
vided that the award might be made by the 
arbitrators or any two of them, and after the 
award had been made and set aside a re
submission was ordered by the court, held, 
t h a t if, before such resubmission, one of the 
arbitrators resigned, a submission for a find
ing by the two remaining arbitrators would 
not be valid, and tha t the agreement must be 
construed as contemplating a submission to 
three arbi t ra tors : Gary v. Bailey, 55-60. 

The finding of arbitrators upon a hearing of 
which one par ty hail no notice and at which 
he was not present nor represented will not be 

4657. R e v o c a t i o n . 3421. Neither party shall have the power to revoke 
the submission without the consent of the other. [R., § 3681; C , '51, § 2104. J 

4658. N e g l e c t to appear. 3422. If either party neglect to appear before 
the arbitrators after due notice, except in case of sickness, they may, neverthe
less, proceed to hear and determine the cause upon the evidence which is pro
duced before them. [R., § 3682; C , ' 5 1 , § 2105.] 

4659. T i m e for a w a r d . 3423. If the time within which the award is to 
be made is fixed in the submission, no award made after that time shall have 
any legal effect, unless made upon a recommitment of the matter by the court 
to'which it is reported. [R, § 3683; C , '51, § 2106.] 

4660. I f n o t f ixed. 3424. If the time of filing the award is not fixed in 
the submission, it must be filed within one year from the time such submission 
is signed and acknowledged, unless bv mutual consent the time is prolonged. 
[R., §3684; C. , '51, §2107.] 

4661. A w a r d ; h o w m a d e . 3425. The award must be in writing, and 
shall be delivered by one of the arbitrators to the court designated in the 
agreement, or it may be inclosed and sealed by them and transmitted to the 
court, and not opened until the court so orders. [R., § 3685; C , '51, § 2108.] 

R e t u r n o f a w a r d : Although the award is was properly sworn to, and tha t the names of 
not t ransmitted to the court in the method re
quired by statute, yet it will be sufficient if it 
is delivered by one of the arbitrators to the 
clerk, and all chance for prejuelice from the 
irregularity is expressly rebut ted: Higgins v. 
Kinueady,' 20-474. 

A delivery of the award to the clerk in per
son in vacation held sufficient: McKnight v. 
McCullough, 21-111. 

Where the affidavit of one of the arbitrators 
filed as required by s ta tute did not give the 
names of the parties to the controversy, but by 
mistake gave the names of the other arbitra
tors as the persons by whom he had been ap
pointed, etc., held, tha t the notary taking such 
affidavit might be allowed to testify that it 

the arbitrators had been inserted by mistake 
in place of the names of the part ies: Higgins 
v. Kinneady, 20-474. 

Clerical defects working no prejudice should 
not invalidate the proceedings: Ibid. 

An affidavit of arbitration made and filed 
after the making of the award, and in pursu
ance of agreement between the parties that it 
might be so done, held sufficient: Ogden v. 
Forney, 33-205. 

The arbitrators need not re turn separate 
findings of facts and conclusions of l a w : See 
notes to § 4656. 

S u f f i c i e n c y : Where the award, under the 
submission of a controversy as to the amount 
due to a municipal corporation from its treas-
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urer, stated the amount of his deficiency, held, 
that while it might have made a more detailed 
statement of the account, the finding would 
not be open to objection on the ground of un
certainty : District T'p v. Rankin, 70-65. 

Validity; presumptions: Every pre
sumption is in favor of the correctness of the 
determination of the arbitrators: Tomlinson 
v. Hammond, 8-40. 

Where no mistake or injustice in the award 
is shown it will be upheld: Struthers v. Clark, 
40-508. 

Impeachment: The award may be im
peached by pre>of that matters were considered 
by the arbitrators which were not submitted, 
or that they have committed material errors 
or mistakes to the prejudice of either party, or 
have omitted to consider matters submitted, 
or on account of fraud: Thompson v. Blaneh-
urd, 2-44. 

Proof is admissible to show that no evidence 
was given to the arbitrators upon a particular 
subject, the burden being upon the party 
seeking to impeach the arbitration to satisfy 
the jury of any mistake of the arbitrators, 
and also that he was prejudiced thereby: Ibid. 

The award may be impeached by showing 
that the arbitrators did not pass upon ques
tions embraced in the submission and essential 
to determine the rights of the parties: Sharp 
v. Woodbury, 18-195; 3Iississippi efc M. R. Co. 
v. Sioux City & St. P. R. Co., 49-604. 

In an action upon an award good at common 
law, but not made under a statutory submis
sion, the fact that the arbitrators have consid
ered matters not submitted, or have committed 
such mistakes as prejudice either party, or 
have omitted to consider matters which were 
submitted, may be shown for the purpose of 

impeaching the award: Love v. Burns, 35-
150. 

It is competent to introduce evidence to 
show that one of the arbitrators intrusted 
with the award for delivery to the court dis
covered a mistake in it before delivery and 
thereupon refused to deliver it: Shulte v. Hen-
nessy, 40-352. 

Effect: Where an agreement for submission 
to arbitration provided that the award should 
be made within thirty days, and it was after
wards made and set aside by mutual consent, 
and an action at law was commenced after 
the expiration of the thirty days, no further 
steps having been taken under the submission 
by either party, held, that the submission 
would not bar the action, and it was not in
cumbent upon the party bringing the action 
to first apply to have the arbitrators act, or 
others appointed, and a new award made: 
Simplot v. Simplot, 14-449. 

An award cannot be relied upon unless 
pleaded: Dougherty v. Stewart. 43-648. 

Civil l i ab i l i ty of a rb i t r a to r s : Arbitra
tors act in a judicial capacity, and cannot be 
held liable for damages for an award alleged 
to have been made fraudulently and corruptly, 
if within their jurisdiction: Jones v. Brown, 
54-74. 

Where an award was filed in defiance of an 
injunction, held, that it must be presumed 
that it was disregarded and workedCJno preju
dice, and that an action for damages against 
the arbitrators would not lie: Ibid. 

The fact that the award is valueless by rea
son of wilful misconduct of the arbitrators 
may be shown for the purpose of defeating 
their claim for compensation for services: 
Sever v. Brown, 56-585. 

H E A R I N G I N COUET. 

4662, H e a r i n g i n court . 3426. The cause shall be entered on the docket 
of the court a t the term to which the award is returned, and shall be called 
up and acted upon in its order. But the court may require actual notice to 
be given to either party, when it appears necessary and proper, before pro
ceeding to act on the award. [R., § 3686; 0., '51, §2109.] 

4663. R e j e c t i o n ; r e h e a r i n g . 3427. The award may be rejected by the 
court for any legal and sufficient reasons, or it may be recommitted for a re
hearing to the same arbitrators, or any others agreed upon by the parties. 
[R., §3687; C , '51, §2110.] 

Power of court over : As to the power of 
a court over an award there is a material dif
ference between the cases where the reference 
is under a statute provision or is made by a 
rule of court, and those where it is solely by 
an agreement of the parties as at common 
law. In the latter case the arbitrators consti
tute a tribunal created by the parties them
selves, and the courts have but little authority 
over them. Nearly all the authority which 
does exist in regard to them is in courts of 
equity: Burroughs v. David, 7-154. 

Therefore, held, that allegations of fraud of 
the opposite party in not making a full and 
true exhibit of the matters relating to the ar
bitration on the hearing before the arbitrators 
could not be considered in an action on the 
arbitration bond: Ibid. 

VOL. II — 88 

As the justice has no authority to try the 
case upon its merits, but onlj- to render judg
ment on the award, or reject it and recommit 
it for a new hearing, no trial upon the merits 
can bo had on an appeal from the action of 
the justice: Whitis v. Culver, 25-30. 

Se t t ing as ide : To entitle a party to have 
an award set asiele on the ground of mistake, 
he must not only clearly show a mistake, and 
that he was prejudiced thereby, but also that 
if it had not occurred the award would have 
been elifferent: Tomlinson v. Tomlinson, 3-575 ; 
Gorham v. Millard, 50-554. 

Although an award can only be set aside for 
mistake, partiality, or fraud in the arbitration, 
yet, to constitute such conduct, evil intention 
is not a necessary ingredient; and where one 
of the parties was informed by one of the ar-
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bitrators that no testimony upon a certain 
question would be received, and afterwards 
such testimony was received on the other side, 
held, that tiie award should be set aside: Sul
livan v. Frink, 3-66. 

An award should not be set aside for newly 
discovered evidence which is merely cumula-
lativo: McDaniels v. Van Fosen, 11-195. 

The action of arbitrators in awarding costs 
to the successful party should not be interfered 
wi th unless a clear abuse of discretion is shown: 
Batliffv. Mann, 5-423. 

The court cannot change the award as to the 
taxation of costs. Its only authority is to re
commit if improper: Landreth v. Bass, 12-606. 

R e s u b m i s s i o n : The award should only 
berejec;terl for want of jurisdiction in the ar
bitrators, but it should be recommitted for any 
reason which would justify the grant ing of a 
new trial after verdict : Depew v. Davis, 2 Q. 
Gr., 260. 

Upon recommitment the arbitrators need 
not be again sworn, nor need the award upon 
such commitment show tha t they were sworn 
in the first instance: Tomlinson v. Hammond, 
8-40. 

D i s q u a l i f i c a t i o n o r m i s c o n d u c t of a r 
b i t r a t o r s : Where a contract of lease pro
vided tha t the rents should be determined by 
an appraisal of the property by three per
sons, of whom each should appoint one, and 

sons to be selected should be indifferent be
tween the parties, and that it appearing- tha t 
the appraiser appointed by one of the parties 
was a brother and confidential agent of such 
party, which fact was unknown to the other, 
the appraisal was void: Pool v. Hennessy, 39-
192. 

Where it appeared that one of the arbi
trators procured the signature of another by 
representing tha t the other would sign it, 
which was not done, and such arbitrator was 
persistent in signing the award, although 
counsel had not been heard in argument anel 
before the case was finally submitted, and 
when it appeared that plaintiff desired to in
troduce further evidence, and that such arbi
trator was on unfrienelly terms with plaintiff, 
held, tha t such arbitrator was not a proper 
person to act, and tha t a resubmission of the 
mat ter to the same arbitrators was error. In 
such case the award should have been rejected 
anel the parties left to their ordinary remedies: 
Brown v. Harper, 54-546. 

S e t t i n g a s i d e i n e q u i t y : Where a new 
school district had been organized from a p a r t 
of the territory of an old one, and the two 
boards, upon failure to agree to the division of 
assets and liabilities, had appointed arbitra
tors as required by g 2821, held, that a court of 
equity might entertain jurisdiction to set 
aside an award of such arbitrators for gross 
errors in computat ion: District T'p v. District 
T'p, 51-286. 

the two thus chosen should select the third, 
held, tha t such contract implied that the per 

4 6 6 4 . F o r c e a n d effect of a w a r d . 3428. When the award has been 
adopted, it shall be filed and entered on the records, and shall have the same 
force and effect as the verdict of a jury. Judgment may be entered and exe
cution issued accordingly. [R., § 3688; C , '51, § 2111.] 

Where the agreement of submission speci
fies the court wherein the award is to be filed, 
this sufficiently indicates the court wherein 
the judgment is to be rendered: Ibid. 

As to what court may be given jurisdiction 
to render judgment , see notes to § 4653. 

The court has no authori ty to change the 
award by adding interest thereto. I t should 
enter judgment on the award according to its 
terms, unless it appears tha t the award is in
equitable, or that the arbitrators abused their 
discretion in apportioning the costs: District 
T'p v. Independent Dist., 60-141. 

4 6 6 5 . A p p e a l . 3429. When an appeal is brought on such judgment, 
copies of the submission and award, together with all affidavits, shall be re
turned to the supreme court. [R., § 3689; C , '51, § 2112.] 

A p p e a l : A n appeal will not lie from the 
judgment of a justice of the peace on an 
award. Any error committed by him in re-

t ing a cause to arbi t ra tors : Brown v. Harper, 
54-546. 

The acts of the court in sustaining a motion 
to set aside the award e;annot be reviewed 
where the record does not show upon what 
facts the court ac ted: Hamble v. Owen, 20-70. 

jecting or recommitt ing an award, or failure 
to do so, may be reviewed on writ of error: 
Whit is v. Culver, 25-30. 

A n appeal will lie from an order resubmit-

4 6 6 6 . Cos t s . 3430. If there is no provision in the submission respecting 
costs, the arbitrators may award them in their discretion. [R., § 3690; C , 
'51, § 2113.] 

4 6 6 7 . R i g h t s s a v e d . 3431. Nothing herein contained shall be construed 
to affect in any manner the control of the court over the parties, the arbitra
tors, or their award; nor to impair or affect any action upon an award, or upon 
any bond or other engagement to abide an award. [R., § 3692; C , '51, 
§ 2115.] 

TRIBUNALS OF VOLUNTARY ARBITRATION. 

4 6 6 8 . H o w e s t a b l i s h e d . 21 G. A., ch. 20, § 1. The district court of 
each county, or a judge thereof in vacation, shall have the power, and upon 
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the presentation of a petition, or of the agreement hereinafter named, it shall 
be the duty of said court, or a judge thereof in vacation, to issue in the form 
hereinafter named, a license or authority for the establishment within and for 
each county of tribunals for voluntary arbitration and settlement of disputes 
between employers and employed in the manufacturing, mechanical, or mining 
industries. 

4 6 6 9 . P e t i t i o n o r a g r e e m e n t for . 21 G. A., ch. 20, § 2. The said peti
tion or agreement shall be substantially in the form hereinafter given and the 
petition shall be signed by at least twenty persons employed as workmen, and 
by four or more separate firms, individuals, or corporations within the county, 
or by at least four employers, each of whom shall employ at least five work
men, or by the representative of a firm, corporation or individual employing 
not less than twenty men in their trade or industry; provided, that at the time 
the petition is presented, the judge before whom said petition is presented, 
may, upon motion require testimony to be taken as to the representative char
acter of said petitioners, and if it appears that said petitioners do not repre
sent the will of a majority, or at least one-half of each party to the dispute, 
the license for the establishment of said tribunal may be denied, or may make 
such other order in this behalf as to him shall seem fair to both sides. 

4670. License to i s s u e ; record . 21 G. A., ch. 20, § 3. If the said peti
tion shall be signed b}7 the requisite number of both employers and workmen. 
and be in proper form and contain the names of the persons to compose the 
tribunal, being an equal number of employers and workmen, the judge shall 
forthwith cause to be issued a license substantially in the form hereinafter 
given, authorizing the existence of such tribunal and fixing the time and place 
of the first meeting thereof, and an entry of the license so granted shall be 
made upon the journal of the district court of the county in which the peti
tion originated. 

4671. J u r i s d i c t i o n ; c o n t i n u a n c e . 21 Gr. A., ch. 20, § 4. Said tribunal 
shall continue in existence for one year from date of the license creating it, 
and may take jurisdiction of any dispute between employers and workmen in 
any mechanical, manufacturing, or mining industry, or business, who shall 
have petitioned for the tribunal, or have been represented in the petition there
for, or who may submit their disputes in writing to such tribunal for decision. 
Vacancies occurring in the membership of the tribunal shall be filled by the 
judge or court that licensed said tribunal, from three names, presented by the 
members of the tribunal remaining in that class, in which the vacancies occur. 
The removal of any member to an adjoining county, shall not cause a vacancy 
in either the tribunal or post of umpire. Disputes occurring in one county 
may be referred to a tribunal already existing in an adjoining county. The 
place of umpire in any of said tribunals and vacancies occurring in such place, 
shall only be filled by the mutual choice of the whole of the representatives, 
of both employers and workmen constituting the tribunal, immediately upon 
the organization of the same, and the umpire shall be called upon to act after 
disagreement is manifested in the tribunal by failure during three meetings 
held and full discussion had. His award shall be final and conclusive upon 
such matters only as are submitted to him in writing and signed by the whole 
of the members of the tribunal, or by parties submitting the same. 

4672. O r g a n i z a t i o n . 21 G. A., ch. 20, § 5. The said tribunal shall con
sist of not less than tw7o employers or their representatives, and two workmen 
or their representatives. The exact number which shall in each case consti
tute the tribunal, shall be inserted in the petition or agreement, and they shall 
be named in the license issued. The said tribunal, when convened shall be 
organized by the selection of one of their members as chairman and one as 
secretary, who shall be chosen by a majority of the members, or if such ma-
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jority cannot be had after two votes, then by secret ballot, or by lot, as they 
prefer. 

4673. Place of meeting; compensation; expenses. 21 G. A., ch. 20, 
§ 6. The members of the tribunal shall receive no compensation for their serv
ices from the city or county, but the expenses of the tribunal, other than fuel, 
light and the use of the room and furniture, may be paid by voluntary sub
scription, which the tribunal is authorized to receive and expend for such pur
poses. The sessions of said tribunal shall be held at the county seat of the 
county where the petition for the same was presented, and a room in the court
house or elsewhere for the use of said tribunal shall be provided by the county 
board of supervisors. 

4 6 7 4 . P r o c e e d i n g s . 21 G. A., ch. 20, § 1. When no umpire is acting, the 
chairman of the tribunal shall have power to administer oaths to all witnesses 
who may be produced, and a majority of said tribunal ma}? provide for the 
examination and investigation of books, documents and accounts pertaining 
to the matters in hearing be!ore the tribunal, and belonging to either party to 
the dispute; provided,'that the tribunal may unanimously direct that instead 
of producing books, papers and accounts before the tribunal, an accountant 
agreed upon by the entire tribunal may be appointed to examine such books, 
papers and accounts, and such accountant shall be sworn to well and truly ex
amine such books, documents and accounts, as may be presented to him, and 
to report the results of such examination in writing to said tribunal. Before 
such examination, the information desired and required by the tribunal shall 
be plainly stated in writing, and presented to said accountant, which statement 
shall be signed by the members of said tribunal, or by a majority of each 
class thereof. Attorneys at law or other agents of either party to the dispute, 
shall not be permitted to appear or take part in any of the proceedings of the 
tribunal, or before the umpire. 

4 6 7 5 . U m p i r e . 21 6 . A., ch. 20, § 8. When the umpire is acting he shall 
preside and he shall have all the power of the chairman of the tribunal, and 
his determination upon all questions of evidence, or other questions in conduct
ing the inquiries there pending, shall be final. Committees of the tri bunal con
sisting of an equal number of each class may be constituted to examine into any 
question in dispute between employers and workmen which may have been 
referred to said committee by the tribunal, and such committee may hoar, and 
settle the same finally, when it can be done by a unanimous vote; otherwise 
the same shall be reported to the full tribunal, and be there heard as if the 
question had not been referred. The said tribunal in connection with the said 
umpire shall have power to make or ordain and enforce rules for the govern
ment of the body when in session to enable the business to be proceeded with, 
in order, and to fix its sessions and adjournments, but such rules shall not con
flict with this statute, nor with any ol the provisions of the constitution, and 
laws of Iowa. 

4 6 7 6 . Q u e s t i o n d e f i n e d ; a w a r d . 21 G. A., ch. 20, § 9. Before the um
pire shall proceed to act, the question or questions in dispute shall be plainly 
delined in writing and signed by the members of the tribunal, or a majority 
thereof of each class, or by the parties submitting the same, and such writing 
shall contain the submission of tne decision thereof to the umpire by name, and 
shall provide that his decision thereon, after hearing shall be final. The um-
pne shall be sworn to impartially decide all questions that may be submitted 
to him during his term of office. The submission and his awartl may be made 
m the form hereinafter given, and said umpire must make his award within 
ten days irom the lime the question or questions in dispute are submitted to 
him. Said awaid shall be made to the tribunal; anel if the award is lor a spe
cific sum of money, said award may be made a matter oi lecord by filing a 
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copy thereof in the district court of the county wherein the tribunal is in ses
sion. When so entered of record it shall be final and conclusive, and the 
proper court may, on motion of any one interested enter judgment thereon; 
and when the award is for a specific sum of money may issue final and other 
process to enforce the same. 

4 6 7 7 . F o r m of pet i t ion. 21 G. A., ch. 20, § 10. The form of the joint 
petition or agreement praying for a tribunal under this act shall be as follows: 

To the District Court of County, (or to a judge thereof as the case 
may be): The subscribers hereto being the number, and having the qualifica
tion required in this proceeding, being desirous of establishing a tribunal of 
voluntarj7 arbitration for the settlement of disputes in the (here name the 
branch of industry), trade, and having agreed upon A, B, C, D, and E repre
senting the employers, and G, H, I, J, and K representing the workmen, as 
members of said tribunal, who each are qualified to act thereon, pray that a 
license for a tribunal in the trade may be issued to said persons named 
above. . 

EMPLOYERS. NAMES. RESIDENCE. WORK'S. NUMBER EMPLOYED. 

EMPLOYEES. NAMES. RESIDENCE. BY WHOM EMPLOYED. 

4678. F o r m of l i cense . 21 G. A., ch. 20, § 11. The license to be issued 
upon such petition may be as follows: 
STATE OF IOWA, ) 

County. [ s s-
Whereas, The joint petition, and agreement of four employers (or repre

sentatives of a firm or corporation or individual employing twenty men as 
the case may be), and twenty workmen have been presented to this court (or 
if to a judge in vacation so state) praying the creation of a tribunal, of volun
tary arbitration for the settlement of disputes in the workman trade within 
this county and naming A, B, C, D, and E representing the employers, and 
G, H, I, J, and K representing the workmen. Now in pursuance of the stat
ute for such case made, and provided said named persons are hereby licensed, 
and authorized to be, and exist as a tribunal of voluntary arbitration for the 
settlement of disputes between employers, and workmen i'or the period of one 
year from this date, and they shall meet, and organize on the day of , 
A. D. , at . 

Signed this day of , A. D. . 
— ^ 

Clerk of the District Court of County. 
4679. Form of submission. 21 G. A., ch. 20, § 12. When it becomes 

necessary to submit a matter in controversy to the umpire it may be in form 
as follows: 

We A, B, C, D, and E representing employers, and G, H, I, J, and K repre
senting workmen composing a tribunal of voluntary arbitration hereby sub
mit, and refer unto the umpirage of L (the umpire of the tribunal of the 
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trade) the following subject-matter, viz.: (Here state full, and clear the mat
ter submitted), and we hereby agree that his decision and determination upon 
the same shall be binding upon us, and final, and conclusive upon the question 
thus submitted, and we pledge ourselves to abide by, and carry out the decis
ion of the umpire when made. 

Witness our names this day of , A. D. . 
(Signatures) 

% 4 6 8 0 . A w a r d i n w r i t i n g . 21 G. A., ch. 20, § 13. The umpire shall make 
his award in writing to the tribunal, stating distinctly his decisions on the sub
ject-matter submitted, and when the award is for a specific sum of money, the 
umpire shall forward a copy of the same to the clerk of the proper court. 

CHAPTER 12. 

OF ACTIONS AGAINST BOATS OR RAFTS. 

4681. A g a i n s t boats . 3432. In an action brought against the owners of 
any boat to recover any debt contracted by such owner, or by the master, 
agent, clerk, or consignee thereof, for supplies furnished, or for labor done, in, 
about, or on such boat, or for materials furnished in building, repairing, fitting-
out, furnishing or equipping the same, or to recover for the non-performance 
of any contract relative to the transportation of persons or property thereon, 
made by an}7 of the persons aforementioned, or to recover injuries to persons 
or property by such boat, or the officers or the crew thereof, done in connec
tion with the business of such boat, a warrant may issue for the seizure of 
such boat, as hereinafter provided. [R., § 3693; C , '51, § 2116.] 

S t a t e j u r i s d i c t i o n : The jurisdiction of Haight v. Steamboat Henrietta, 4-473; Ogden 
federal courts of admiralty is exclusive of the v. Ogden, 13-176. 
jurisdiction of the state court to entertain a Also, held, tha t the boat was liable for 
proceeding in rem against a boat on a cause of money collected from consignments ol" goods 
action cognizable in admiralty, and corre- for freight due a railroad company from whom 
sponding provisions of the Revision, assuming the goods were received to be iorwarded to 
to confer such jurisdiction upon the state their destination, and that such transaction 
courts, are unavailing for that purpose. (Over- was a " contract relative to tlio transportation 
rul ing Trevor v. Steamboat Ad. Hine, 17-349j: of " freight: Chicago, B. & Q. R. Co. v. Sleam-
The Hine v. Trevor, 4 Wall . , 555; Walters v. boat Woodsicles, 10-465. 
Steamboat Mollie Dozier, 24-192. The use of a barge may constitute a supply 

P e t i t i o n : Under the provisions of the Ec- for which a claim against the boat may bo en
vision, held, tha t the petition in such a pro- forced in such proceedings: Steamboat Ken-
eeedmg in rem need not aver that the, boat lucky v. Brooks, 1 G. Gr., 398. 
was within the jurisdiction of the slate a t the I t is sufficient to affege tha t the contract 
t ime suit was commenced. I t is the service was made with the boat : West v. Barge Lady 
of the war ran t that brings the property wi th in Franklin, 2-522. 
the jurisdiction of the court. If tho contract Under the provisions of Code of '51. held, 
for the breach of which action is brought is that the remedy intended was not designee! 
violated within the waters of this state, anel solely for the benefit of the party furnishing 
the boat is seized under warrant property is- the supplies, but that a lien could be trail»-
sued, the court wi l lhave jurisdiction al though fcrrerl by assignment and enforced by the 
such contract was made elsewhere: Baker v. transferee: Strother v. Steamboat Hambiug, 
Steamboat 3-'ilwaukee, 14-214. 11-59. 

W h a t c h a r g e s ei i ibreifole: Under the J u r i s d i c t i o n : A warran t and seizure of a 
provisions of Code of '51, which made certain boat tnereunder is essential to confer juris-
eharges a lien against the boat, held, tha t the diction upon the court. The proceeding is one 
seizure and sale ot the boat under the laws of in rem: Ham v. Steamboat Hamburg, 2^100. 
another state did not divest it of such l ien: 

4682. P e t i t i o n a n d w a r r a n t . 3133. The original petition must be in 
writing, sworn to and filed with the clerk or the justice of the peace, who 



CODE, §§ 3434-3443.] ACTIONS AGAINST BOATS OR RAFTS. 1399 

shall thereupon issue a warrant to the proper officer, commanding him to 
seize the boat, its apparel, tackle, furniture, and appendages, and detain the 
same until released by due course of law. [R., § 3701; C , '51, § 2121.] 

4 6 8 3 . W a r r a n t i s s u e d o n S u n d a y . 3131. And the warrant may be 
issued on Sunday, if the plaintiff, his agent or attorney, shall state in his peti
tion and swear thereto, that it would be unsafe to delay proceedings till Mon
day. IR., § 3702.] 

4 6 8 4 . S e r v i c e of n o t i c e . 3135. I t shall be sufficient service of the orig
inal notice in such an action, to serve it on the defendant, or on the master, 
agent, clerk or consignee of such boat; and if none of them can be found, the 
notice may be served by posting up a copy thereof on some conspicuous part 
of the boat. The warrant shall be served according to the direction it con
tains. [R., § 3703; C , '51, § 2122.] 

4685. B y w h o m served . 3136. Any constable or marshal of any cor
porate town may serve and execute the warrant provided for in said section, 
whether the same issue from the office of the clerk of the district [or circuit] 
court, or of a justice. [R., § 3704.] 

4 6 8 6 . W h o m a y a p p e a r for boat . 3137. Any person interested in the 
boat may appear for the defendant by himself, his agent or attorney, and 
conduct the defense of the suit, and no continuance shall be granted to the 
plaintiff while the boat is held in custody. [R., § 3705; C , '51, § 2123.] 

4 6 8 7 . D i s c h a r g e b y g i v i n g b o n d . 3438. The boat may be discharged 
at any time before final judgment, bjT the giving a bond with sureties, to be 
approved by the officer serving the warrant, or by the clerk or justice who 
issued it, in a penalty double the plaintiff's demand, conditioned that the 
obligors therein will pay the amount which may be found due to the plaintiff, 
together with the costs. [R., § 3706; C , '51, § 2121.] 

A formal entry of discharge under the bond formally approved if it is accepted by the of-
is not necessary to render the principal and fleer and the boat released: White v. Tisdale, 
sureties liable thereon. Nor need the bond be 12-75. 

4 6 8 8 . S p e c i a l e x e c u t i o n . 3439. If judgment be rendered for the plaint
iff before the boat is thus discharged, a special execution shall be issued against 
it. If it have been previously discharged, the execution shall issue against the 
principal and sureties in the bond without further proceedings. [R., § 3707; 
C , '51, § 2125.] 

A judgment may be rendered against the on a bond on which the boat has been dis-
boat, and at the same time against the sureties charged: Ogden v. Ogden, 13-176. 

4 6 8 9 . W h a t f i r s t so ld . 3440. The officer may sell any of the furniture 
or appendages of the boat, if by so doing he can satisfy the demand. If he 
sell the boat itself, he must sell it to the bidder who will advance the amount 
required to satisfy the execution, for the lowest fractional share of the boat, 
unless the person appearing for the boat desire a different and equally con
venient mode of sale. [R., § 3708; C , '51, § 2126.] 

4 6 9 0 . F r a c t i o n a l s h a r e so ld . 3441. If a fractional share of the boat 
be thus sold the purchaser shall hold such share or interest jointly with the 
other owners. [R., § 3709; C , '51, § 2127.] 

4 6 9 1 . A p p e a l . 3442. If an appeal be taken by the defendant before the 
boat is discharged as above provided, the appeal bond, if one be filed, will 
have the same effect in discharging the boat as the bond above contemplated, 
and execution shall issue against the obligors therein alter judgment in the 
same manner. [R., § 3710; C , ' 5 1 , § 2128.J 

4 6 9 2 . S a v i n g c l a u s e . 3443. Nothing herein contained is intended to 
affect the rights of a plaintiff to sue in the same manner as though the pro
visions of this chapter had not been enacted. [R., § 3711; C , "51, § 2129.] 



1400 CODE OF CIVIL PRACTICE. [CODE. §£ 3444-3449. 

4693. P e t i t i o n . 3444. In actions commenced in accordance with the 
provisions of this chapter, it is sufficient to allege the contract to have been 
made with the boat itself. [R., § 3712; C , '51, § 2130.] 

Section applied: West v. Barge Lady Franklin, 2-522. 

EAFTS. 

4694. L i a b i l i t y of. 3445. xiny raft found in the waters of this state, 
shall be liable for all debts contracted by the owner, agent, clerk, or pilot 
thereof, on account of work done or services rendered for such raft. [R., 
§ 3698.] 

Under the provision of this section that any the lien referred to will at tach under a con-
raf t founei in the waters of the state shall be t ract wi th the pilot, a l though between him 
liable for all debts contracted by the owner, and the owner there is an agreement that the 
agent , clerk or pilot thereof on account e>t former shall bear all the expenses: Hanson v. 
work done or service rendered for such raft Hiles, 34-350. 

4 6 9 5 . L i e n . 3446. Claims growing out of either of the above causes 
shall be liens upon the raft, its tackle, and appendages, for the term of twenty 
days from the "time the right of action therefor accrued. [R., § 3699.] 

4 6 9 6 . A c t i o n a g a i n s t ra f t . 3447. The action may be brought directly 
against the raft, and the same rules shall govern, and the same process shall 
be had in such action, as are in this chapter prescribed for actions against 
owners of boats. [R., § 3700.] 

4697. A p p e a r a n c e ; w h a t d e e m e d . 3448. The execution by or for the 
owner of such boat or raft, of a bond, whereby possession of the same is ob
tained or retained by him, shall be an appearance of such owner as a defend
ant to the action. [R., § 4130.] 

C H A P T E R 13. 

OF HABEAS COKPITS. 

4 6 9 8 . P e t i t i o n . 3449. The petition for the writ of habeas corpus must 
be sworn to, and must state: 

1. That the person in Avhose behalf it is sought is restrained of his liberty. 
and the person by whom, and the place where he is so restrained, mentioning 
the names of the parties, if known, and if unknown, describing them with as 
much particularity as practicable; 

2. The cause or pretense of such restraint, according to the best informa
tion of the applicant; and if it be by virtue of any legal process, a copy 
thereof must be annexed, or a satisfactoiy reason given for its absence; 

3. I t must state that the restraint is illegal, and wherein; 
4. That the legality of the imprisonment has not already been adjudged 

upon a prior proceeding of the same character, to the best knowledge and 
"belief of the applicant; 

5. I t must also state whether application for the writ has been before made 
to. and refused by, any court or judge, and if such application has been made, 
a copy of the petition in that case, with the reasons for the refusal thereto 
appended, must be produced, or satisfactory reasons given for the failure to 
do so. [R., § 3801; C , '51, § 2213.J 

Civil proceeding: A habeas corpus pro- "Who deemed plaintiff: The person re-
ceeding is civil, not criminal, and should be strained is to be regarded as the petitioner or 
insti tuted m the name of the person re- plaintiff: Ibid.; Thompson v. Oglesby, 42-598; 
s trained, as plaintiff: State v. Collins, 54-441. Bivers v. Mitchell, 57-i93. 
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J u r i s d i c t i o n : "Where the allegations of the 
petition are sufficient to authorize the writ , 
the judge acquires jurisdiction of the parties-
and the subject-matter, and an order made by 
him will not be void, but at most voidable, 
and subject only to attack in a direct proceed
ing : Shaw v. McHenry, 52-182. 

E i g h t t o office: If the officer issuing the 
wri t under which the prisoner is restrained 
acteel under color of office, the question 
whether he is such officer de jure cannot be 
raised in a habeas corpus proceeding, bu t 
aliter if he is a mere usurper without color of 
office. The r ight to an office cannot be con
tested in this proceeding: Ex parte Strahl, 
10-369. 

M i l i t a r y r e s t r a i n t : A re turn by respond
ent that he is a military officer of the United 
States holding the person restrained for the 
crime of desertion awaiting trial by court-
martial is sufficient, and the prisoner will be 
remanded: Ex parte Anderson, 16-595. 

A soldier while on furlough is not within the 
jurisdiction of the military authorities, and 

may be arrested by the civil authori t ies wi th
out conflict: Ex parte McBoberts, 16-600. 

I n e x t r a d i t i o n p r o c e e d i n g s : The court 
may, on habeas corpus, inquire into t he suffi
ciency of the evidence to support a requisition 
uneier the provisions as to extradit ion. The 
determination of the governor as to the suffi
ciency of the evidence is not conclusive: Jones 
v. Leonard, 50-106. 

C u s t o d y of c h i l d : Proceedings by habeas 
corpus for the custody of a child are not crim
inal in their na ture . The action should be in 
the name of the person alleged to be illegally 
restrained, • nd >iot in tha t of the state, and in 
case of fa> u e to secure the discharge the 
costs should not be taxed to the coun ty : State 
v. Collins, 54-441. 

And see notes to §§ 3432 and 3433. 
Where a writ was sought to recover the cus

tody of a child from its father, held, tha t it 
was not a sufficient answer tha t he had sent 
the child out of the state, where it did not ap
pear but tha t he could secure its r e tu rn if he 
desired to do so: Bivers v. Mitchell, 57-193. 

If the proceeding is for the recovery of the 
custody of a child, it may be brought in any 
county wherein the sworn petitiem states tha t 
the child is to be found: Bivers v. Mitchell, 
57-193. 

4699. B y w h o m presented . 3450. The petition must be sworn to by 
the person confined, or by some one in his behalf, and presented to some court 
or officer authorized to allow the writ. [R., § 3802; C , '51, § 2214.] 

4700. W r i t . 3451. The writ of habeas corpus may be allowed by the su
preme, district, [or circuit] court, or by any judge of either of those courts, 
and may be served in any part of the state. [R., § 3803; C , '51, § 2215.] 

4701. Appl i ca t ion; to W h o m m a d e . 3452. Application for the writ 
must be made to the court or judge most convenient in point of distance to 
the applicant, and the more remote court or judge, if applied to for the writ, 
may refuse the same unless a sufficient reason be stated in the petition for not 
making the application to the more convenient court, or a judge thereof. 
[R., §3805; C , ' 5 1 , § 2217.] 

The person to be deemed the applicant is the 
one whose liberty is restrained and not the one 
by whom the petition may be presented on be
half of such person, if it is presented by 
another than the person restrained: Thomp
son v. Oglesby, 42-598. 

4702. W r i t refused. 3453. If, from the showing of the petitioner, the 
plaintiff would not be entitled to any relief, the court or judge may refuse to 
allow the writ. [R., § 3806; C , '51, § 2218.] 

4703. R e a s o n s indorsed . 3454. If the writ is disallowed, the court or 
judge shall cause the reasons of said disallowance to be appended to the peti
tion and returned to the person applying for the writ. [R., § 3809; C , '51, 
§ 2221.] 

W R I T ALLOWED. 

4704. F o r m of wr i t . 3455. But if the petition show a sufficient ground 
for relief, and is in accordance with the foregoing requirements, the writ shall 
be allowed, and may be substantially as follows: 
^ H E STATE OF IOWA, 

T O the sheriff of, etc., [or to A B . as the case may be.] 
You are hereby commanded to have the body of C I) , by you un

lawfully detained, as is alleged, before the court [or before me, or before 
E F , judge, etc., as the case may be] at , on , [or immedi
ately after being served with this writ], to be dealt with according to law, 
and "have you then and there this writ, with a return thereon of your doings 
in the premises. [R., § 3807; C , '51, § 2219.J 
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4705. H o w i s s u e d . 3456. When the writ is allowed by a court it is to 
be issued by the clerk, but when allowed by a judge he must issue the writ 
himself, subscribing his name thereto without anj r seal. [R., § 3868; C , '51, 
§ 2220.] 

4 7 0 6 . P e n a l t y fo r r e f u s i n g . 3457. Any judge, whether acting individ
ually or as a member of the court, who wrongfully and wilfully refuses such 
allowance of the writ when properly applied for, shall forfeit to the party ag
grieved the sum of one thousand dollars. [R., § 3810; C , '51, § 2222.] 

4707. O n j u d g e ' s o w n m o t i o n . 3458. Whenever any court or judge 
authorized to grant this writ, has evidence, from a judicial proceeding before 
them, that any person within the jurisdiction of such court or officer is ille
gally imprisoned or restrained of his liberty, such court or judge shall issue or 
cause to be issued, the writ as aforesaid, though no application be made there
for. [R., § 3811; C , '51, § 2223.] 

4708. C o u n t y a t t o r n e y no t i f i ed . 3459. The court or officer allowing 
the writ, must cause the district [county] attorney of the proper county to be 
informed of the issuing of the writ, and of the time and place, wdiere and 
when it is made returnable. [R., § 3828; C , '51, § 2240.] 

At to rney to represen t s ta te : Where no- ity to appoint an attorney to represent the 
tice of the proceeding has not been given to state and render the county liable for his fees: 
the district attorney the court has no author- Miller v. Buena Vista County, 68-711. 

SERVICE. 

4 7 0 9 . B y w h o m . 3460. The writ may be served by the sheriff, or by 
any other person appointed for that purpose, in writing, by the court or judge 
by whom it is issued or allowed. If served by any other than the sheriff, he 
possesses the same power, and is liable to the same penalty for a non-perform
ance of his dutjr, as though he were the sheriff. [R., § 3812; C , '51, § 2224.J 

4 7 1 0 . M o d e . 3461. The proper mode of service is by leaving the origi
nal writ with the defendant, and preserving a copy thereof on which to make 
the return of service. [R., § 3813; C , '51, § 2225.'] 

4 7 1 1 . D e f e n d a n t n o t f o u n d . 3462. If the defendant cannot be found, 
or if he have not the plaintiff in custody, the service may be made upon any 
person having the plaintiff in his custody, in the same manner and with the 
same effect as though he had been made defendant therein. [R., § 3814, C , 
'51, § 2226.] 

4 7 1 2 . P o w e r of Officer. 3463. If the defendant conceal himself, or re
fuse admittance to the person attempting to serve the writ, or if he attempt 
wrongfully to carry the plaintiff out of the county or the state, after the serv
ice of the writ as aforesaid, the sheriff, or the person who is attempting- to 
serve, or who has served the writ as above contemplated, is authorized to ar
rest the defendant, and bring him, together with the plaintiff, forthwith be
fore the officer or court before whom the writ is made returnable. [R., § 3815; 
C , '51, § 2227.] 

4 7 1 8 . A r r e s t . 3464. In order to make such arrest, the sheriff or other 
person having the writ, possesses the same power as is given to a sheriff for 
the arrest of a person charged with a felony. [R., § 3816; C , '51, § 2228.] 

4 7 1 4 . P l a in t i f f t a k e n . 3465. If the plaintiff can be found and if no 
one appear to have the charge or custody of him, the person having the writ 
may take him into custody, and make return accordingly. And to get pos
session of the plaintiff's person in such cases, he possesses the same power as 
is given by the last section for the arrest of the defendant. [R., § 3817; C , 
'51, § 2229.] 

4 7 1 5 . W a n t of f o r m . 3466. The writ of habeas corpus must not be 
disobeyed for any defects of form or misdescription of the plaintiff or defend-
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ant, provided enough is stated to show the meaning and intent of the writ. 
[R., §3822; C., '51, §2234.] 

4716. P e n a l t y for e lud ing . 3467. If the defendant at tempt to elude 
the service of the writ of habeas corpus, or to avoid the effect thereof by trans
ferring the plaintiff to another, or by concealing him, he shall, on conviction, 
be imprisoned in the penitentiary or county jail not more than one year, and 
fined not exceeding one thousand dollars. And any person knowingly aiding 
or abetting in any such act, shall be subject to the like punishment. [R., 
§3841; C., '51, §2253.] 

4 7 1 7 . Refusa l to g ive c o p y of process . 3468. An officer refusing to 
deliver a copy of any legal process by which he detains the plaintiff in cus
tody, to any person who demands such copy, and tenders the fees therefor, 
shall forfeit two hundred dollars to the person so detained. [R., § 3842; C , 
'51, § 2254.] 

PBEOEFT. 

4718. W h e n to i s sue . 3469. The court or judge to whom the applica
tion for the writ is made, if satisfied that the plaintiff would suffer any 
irreparable injury before he could be relieved by the proceedings as above 
authorized, may issue a precept to the sheriff, or any other person selected in
stead, commanding him to bring the plaintiff forthwith before such court or 
judge. [R., § 3818; C , '51, § 2230.] 

4719. E v i d e n c e . 3470. When the evidence aforesaid is farther sufficient 
to justify the arrest of the defendant for a criminal offense committed in con
nection with the illegal detention of the plaintiff, the precept must also contain 
an order for the arrest of the defendant. [R., § 3819; C , '51, § 2231.] 

4720. H o w s e r v e d . 3471. The officer or person to whom the precept is 
directed, must execute the same by bringing the defendant, and also the 
plaintiff if required, before the court or judge issuing it, and thereupon the 
defendant must make return to the writ of habeas corpus in the same manner 
as if the ordinary course had been pursued. [R., § 3820; C , '51, § 2232.] 

4 7 2 1 . E x a m i n a t i o n . 3472. The defendant may also be examined and 
committed, or bailed, or discharged, according to the nature of the case. [R., 
§3821 ; C , ' 5 1 , §2233.] 

PLEADINGS TRIAL JUDGMENT. 

4 7 2 2 . P r e s u m p t i o n . 3473. Any person served with the writ is to be 
presumed to be the person to whom it is directed, although it may be directed 
to him by a wrong name or description or to another person. [R., § 3823; 
C. , '51, §2235.] 

4 7 2 3 . A p p e a r a n c e . 3474. Service being made in an}' of the modes here-
inbeiore provided, the defendant must appear at the proper time and answer 
the said petition, but no verification shall be required to the answer. [R., 
§§ 3824, 4182; C , '51, § 2236. J 

4 7 2 4 . B o d y of plaint i ff . 3475. He must also bring up the body of the 
plaintiff, or show good cause for not doing so. [R., § 3825; C , '51, § 2237.J 

V/here a writ was sought to recover the the child out of the state, where it did not ap-
custoely of a child from its father, held, ttiat pear but that he could secure its return if he 
it was not a sufficient answer that he had sent desired to do so: Bivers v. Mitchell, 57-193. 

4 7 2 5 . P e n a l t y . 3476. A wilful failure to comply with the above requi
sitions, renders the defendant liable to be attached for contempt, and to be 
imprisoned till a compliance is oblamed, and also subjects him to the forfeit
ure of one thousand dollars to the party thereby aggrieved. [R., § 3826; C , 
'51, § 2238.] 
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4726. A t t a c h m e n t . 3477. Such attachment may be served by the sher
iff, or any other person thereto authorized by the judge, who shall also be 
empowered to bring up the body of the plaintiff forthwith, and has, for this 
purpose, the same powers as are above conferred in similar cases. [R., § 3827; 
C , '51, § 2239.] 

4727. A n s w e r . 3478. The defendant in his answer must state plainly 
and unequivocally whether he then has, or at any time has had, the plaintiff 
under his control and restraint, and if so, the cause thereof. [R., § 3829; C , 
'51, § 2241.] 

4728. Transfer Of plaintiff. 3479. If he has transferred him to another 
person, he must state that fact, and to whom, and the time thereof, as well as 
the reason or authority therefor. [R., § 3830; C , '51, § 2242.] 

4729. C o p y of proces s . 3480. If he holds him by virtue of a legal 
process or written authority, a copy thereof must be annexed. [R., § 3831; 
C , '51, § 2243.] 

4730. D e m u r or rep ly . 3481. The plaintiff may demur or reply to the 
defendant's answer, but no verification shall be required to the reply, and all 
issues joined therein shall be tried by the judge or court. [R., § 3832; C , '51, 
§ 2244.] 

M e t h o d of t r i a l ; The trial is to be as in ported by the evidence: Kline v. Kline, 57-
ordinary proceedings: Drumb v. Keen, 47- 386; Jenkins v. Clark, 71-552. 
435. But the court may review the correctness of 

A p p e a l : Therefore, upon appeal, the case the action of the lower court as based upon 
will not be tried de novo: Shaw v. Nachtwey, its finding of facts: Shaw v. Nachtwey, 43-
43-653. 653. 

The finding of the lower court as to the The officer against whom the action is 
facts will have the effect of a verdict of the brought has, it would seem, sufficient interest 
j u r y as in other cases by ordinary proceeding: to be allowed to appeal: Jackson v. Boyd, 53-
Drumb v. Keen, 47-435; Jennings v. Jennings, 536. 
56-288; Bonnett v. Bonnett, 61-199; Fouts v. The taking of an appeal from an order of 
Pierce, 64-71. discharge and filing a supersedeas bond does 

The supreme court will reverse the action not stay the order of discharge: State v. Kirk-
of t he lower court as to its finding of facts patrick, 54-373. 
only where such finding is manifestly unsup- Action of a judge m a y b e appealed from: 

See § 4394. 

4731. C o m m i t m e n t ques t ioned . 3482. Such replication may deny 
the sufficiency of the testimony to justify the action of the committing mag
istrate, on the trial of which issue all written testimony before such magis
trate may be given in evidence before the court or judge in connection with 
any other testimony which may then be produced. [R., § 3833; C , '51, 
§ 2245.] 

The fact t ha t the person arrested and be released by habeas corpus from commit-
brought before a committ ing magistrate ment on preliminary examination to state in 
waives preliminary examination does not de- his petition the substance of the evidence be-
bar h im from the privilege of introducing evi- fore the committ ing magistrate, and, by hav-
dence in a habeas corpus proceeding to ques- ing defendant admit the correctness of such 
tion the sufficiency of the testimony to warrant evidence, thereby make up the case which is 
his commitment : Cowell v. Patterson, 49-514. to be presented to the cour t : State ex rel. v. 

I t is not competent for plaintiff seeking to Bosencrans, 65-382. 

4732. A c t i o n o f g r a n d j u r y . 3483. But it is not permissible to ques
tion the correctness of the action of the grand jury in finding a bill of indict
ment, or of the trial jury in trial of a cause, nor of a court or judge when 
acting within their legitimate province and in a lawful manner. [R., § 3834; 
C , '51, § 2246.J 

W h e r e p r i s o n e r i s h e l d u n d e r i n d i c t - the indictment, and consider t he evidence on 
m e r i t : An indictment is presumptive evi- which it was found: Hight v. United Slates, 
denee of the guilt of the prisoner, and, if it is Mor., 407. 
for a capital offense, bail may be denieel I n c a s e of c o n t e m p t : Imprisonment for 
when applied for by habeas corpus. The court disobedience of an order of court which is 
cannot be required in such cases to look behind erroneous only and noi void cannot be in-
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quired into by habeas corpus: Ex parte Grace, 
12-208. 

One court will not interfere by habeas corpus 
with proceedings in another court to punish a 
par ty for contempt, unless such proceedings 
are so grossly irregular as to be void: Ex 
parte Holman, 28-88; Bobb v. McDonald, 29-
330. 

The supreme court cannot in a habeas corpus 
proceeding review an order of imprisonment 
for contempt and reverse it, unless the act 
consti tuting the alleged contempt was such 
tha t it can pronounce as a mat ter of law that 
it was not a contempt : State ex rel. v. Seaton, 
61-563. 

A f t e r c o n v i c t i o n by a court having juris
diction, though such conviction be irregular 
or erroneous, the par ty is not entitled to the 
wri t , and this is t rue of a conviction before a 
magis t ra te ; and where the defendant was 
found guilty before the proper police magis-
t i a t e of a erty lor violation of an ordinance 
of such city, and sentenced to imprisonment, 
held, tha t he could not be released on the 
ground that the ordinance under which he 
was convicted was invalid: Piatt v. Harrison, 
6-79. 

P r o c e e d i n g s i n a n o t h e r c o u r t h a v i n g 
j u r i s d i c t i o n of the subject-matter and the 
person cannot be inquired into or corrected by 
a habeas corpus proceeding: Ex parte Hol
man, 28-88; Zellev. 31allenry, 51-572. 

A judgment which is authorized by law, 

4 7 3 3 . D i s c h a r g e . 3484. If no sufficient legal cause of detention is shown 
the plaintiff must be discharged. [R., 

The provisions of § 4134 as to certain orders 
of a judge made in vacation, tha t they shall 

rendered in a court having jurisdiction, can
not be questioned by habeas corpus. There
fore, held, tha t a judgment of the lower court 
could not be at tacked by habeas corpus on the 
ground tha t the judge had refused a change 
of \ enue and a j u r v t r ia l : Zelle v. McHenry, 
51-572. 

The order of a judge having jurisdiction of 
the parties and the subject-matter, not being 
void, but, a t most, voidable, cannot be set 
aside or evaded in a habeas corpus proceeding 
before another court or j u d g e : Shaw v. 
McHenry, 52-182. 

Habeas corpus cannot be invoked for the 
purpose of obtaining relief for mere errors 
and irregularities in the action of the court. 
Where the person has had a trial as to whether 
he was guilty of the crime for which he is 
imprisoned, the question of whether he com
mitted the crime cannot be again determined 
upon habeas corpus, nor can an erroneous 
taxat ion of costs be questioned in tha t man
ner : State v. Orton, 67-554. 

An at tack by habeas corpus upon the valid
ity of a j udgmen t is of a collateral character, 
and cannot be sustained unless the j udgmen t 
is void: Turuey v. Barr, 38 N. W. Rep., 550. 

P r o c e e d i n g s i n f e d e r a l c o u r t : A state 
court cannot, on habeas corpus, release a per
son held in custody by the United States 
marshal by order of a federal cour t : Ex parte 
Holman, 28-88. 

, 3835; C , '51, § 2247.J 
C o s t s : Where defendant is successful it is 

not proper to t ax the costs to the county, nor to 
tho person restrained where the application is 
made by another for his release, and it does 
not appear tha t the proceedings were breiugbt 
by his consent. Whe the r they should be 
taxed to the person inst i tut ing the proceed
ings, qucere: State v. Collins, 34-441. 

be in force only during vacation and the first 
two days of the ensuing term of court, does 
not apply to the order in a habeas corpus pro
ceeding made during vacat ion: Shaw v. Mc
Henry, 52-182. 

When an order of discharge is made, no 
further proceedings are to be h a d : State v. 
Kirkpatrick, 54-373. 

4 7 3 4 . I r r e g u l a r i t y of c o m m i t m e n t . 3485. Although the commit
ment of the plaintiff may have been irregular, still, if the court or judge is 
satisfied from the evidence before them, that he ought to be held to bail, or 
committed either for the offense charged, or any other, the order may be 
made accordingly. [R., § 3836; C , '51, § 2248.] 

A defect in the war ran t of commitment the offense charged, or any other, and in such 
will not entitle tho prisoner to discharge if the 
court or j u ry is satisfied from the evidence 
t h a t the prisoner ought to be committed for 

case the prisoner should be remanded into 
custody and a proper order made in relation 
to the case. Jackson v. Boyd, 53-536. 

4 7 3 5 . B a i l i n c r e a s e d o r d i m i n i s h e d . 3486. The plaintiff may also, 
in any case, be committed, let to bail, or his bail be mitigated or increased, as 
justice may require. [R., § 3837; C , '51, § 2249.] 

4 7 3 6 . D e f e n d a n t r e t a i n e d i n c u s t o d y . 3487. Until the sufficiency of 
tiie cause of restraint is determined, the defendant may retain the plaintiff in 
his custody, and may use all necessary and proper means for that purpose. 
[R., §3838; C , '51, §2250.] 

4 7 3 7 . R i g h t t o h e p r e s e n t w a i v e d . 3488. The plaintiff, in writing, or 
his attorney, may waive his right to be present at the trial, in which case the 
proceedings mav be had in his absence. The writ will m such cases be modi
fied accordingly. [K, § 3839; C , '51, § 2251.] 
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4738. D i s o b e y i n g order . 3489. Disobedience to any order of dis
charge subjects the defendant to attachment for contempt, and also to the 
forfeiture of one thousand dollars to the party aggrieved, besides all damages 
sustained by him in consequence of such disobedience. [R., § 3840; C , '51, 
§ 2252.] 

4739. P a p e r s filed w i t h clerk. 3490. "When the proceedings are be
fore a judge, except when the writ is refused, all the papers in the case, in
cluding his final order, shall be filed with the clerk of the district court of the 
county wherein the final proceedings were had, and a brief memorandum 
thereof shall be entered bv the clerk upon his judgment docket. [R., § 3843; 
C , '51, § 2253.] 

C H A P T E R 14. 

OF CONTEMPTS. 

4 7 4 0 . W h a t d e e m e d . 3491. The following acts or omissions are deemed 
to be contempts, and are punishable as such by any of the courts of this 
state, or by any judicial officer acting in the discharge of an official duty, as 
hereinafter provided: 

1. Contemptuous or insolent behavior toward such court while engaged in 
the discharge of a judicial duty which may tend to impair the respect due to 
its authority; 

2. Any wilful disturbance calculated to interrupt the due course of its offi
cial proceedings; 

3. Illegal resistance to any order or process made or issued by i t ; 
4. Disobedience to any subpoena issued by it and duly served, or refusing 

to be sworn, or to answer as a witness; 
5. Unlawfully detaining a witness or party to an action or proceeding pend

ing before such court, while going to or remaining at the place where the 
action or proceeding is thus pending; 

6. Any other act or omission specially declared a contempt by law. [R., 
§2688; C , '51, §1598.] 

J u r i s d i c t i o n : In the absence of statute, 
each court of record is the sole and final judge 
in mat ters of contempt with reference to its 
proceedings: First Cong. Church v. Musca
tine, 2-69. 

The visiting committee of an insane hospital 
has no authority under the Code to punish a 
witness for contempt for refusing to testify 
when summoned before i t : Brown v. David
son, 59-461. 

M a t u r e o f p r o c e e d i n g : Tho proceeding 
to punish a contempt of process is merely in
cidental to, and, to a great extent, independ
ent of, the original proceeding in which it may 
be invoked. It is in its nature criminal: First 
Cong. Church v. Muscatine, 2-69. 

An action for contempt is a criminal action, 
and if in the federal courts the United States 
is a party thereto: Durant v. Supervisors, 
Woolworth, 377. 

C o n t e m p t of c o u r t : Contemptuous or in
solent behavior as here contemplated must be 
toward the court while it is engaged in judi 
cial duty, and such behavior mus t tend to im
pair the respect due to its authority in order 
tha t such acts may be punishable as contempt: 
Dunham v. State, 6-213. 

If by general rule, or by special rule made 
as to some cause on trial, a publication of the 
testimony pending the investigation has been 
prohibited, a wilful violation of such rule 
might amount to contempt on the ground that 
i t would be a resistance to the rule thus made, 
and especially if the rule itself declared such 
act a contempt : Ibid. 

I t would seem tha t the provisions of the 
Code must be regarded as a limitation upon 
the power of courts to punish for any other 
contempts than those therein specified: Ibid. 

The publication of newspaper comments 
upon the decision of a. court when the case is 
disposed of and the decision announced are 
not punishable as contempt: Ibid. 

Publication of articles in a newspaper re
flecting upon the conduct of a judge m rela
tion to a cause disposed of before such publica
tion does not amount to a contempt: State v. 
Anderson, 40-207. 

A r g u m e n t b y a t t o r n e y : After the decis
ion of the court has been made the time for 
argument in reference thereto has passed, and 
an attorney cannot, except by asking and ob
taining leave, further argue the question or 
aeny the statements of the court with refer-
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ence to the facts involved in such determina
tion : Russell v. French, 67-102. 

Violat ion of injunct ion: The writ of in
junction, i or the violation of which the pro
ceedings are instituted, ne'ed not be filed in the 
proceeding: Jordan v. Circuit Court. 69-177. 

While the provision for a fine of $500 for 
violation of an injunction prohibiting the sale 
of intoxicating liquors is extraordinary in 
amount, it is not in that respect unconstitu
tional: Ibid. 

Attachment for contempt is the proper mode 
of enforcing obedience to a continuing order 
in the nature of a mandatory injunction: 
State v. Baldwin, 57-266. 

I n rep lev in : The judge is authorized in 
vacation to punish as contempt an unlawful 
obstruction or hindrance to an order for the 
taking of property: State v. Myers, 44-580. 

I n m a n d a m u s : Where a writ of man
damus to collect a tax is disobeyed by the 
board of supervisors, but one action for con
tempt is allowed against them, and that a joint 
action. If the board are severally proceeded 

against, the actions may be consolidated so 
long as the act charged is disobedience of the 
same writ of mandamus: Durant v. Supervis
ors, Woolworth, 377. 

Act ion agains t rece iver : It is contempt 
to bring an action in a state court against a 
receiver appointed by a federal court without 
first obtaining leave of the court appointing 
the receiver. It is immaterial whether the 
property is thereby disturbed or not: Thomp
son v. Scott, 4 Dillon, 508. 

Refusal t o m a k e affidavit: A witness 
may be punished for contempt in refusing to 
make an affidavit, and to answer questions as 
provided by {;§ 4943, 4944. and the fact that 
the affidavit desired would not be legally ad
missible in the proceeding in whiedi it is sought 
is no excuse for such refusal: Bobb v. McDon
ald, 29-330; State ex rel. v. Seaton, 61-563. 

Refusal to disclose p r o p e r t y : See § 4374. 
A t t a c h m e n t of w i t n e s s : A party cannot 

take advantage of the refusal of the court to 
attach a witness for contempt who refuses to 
produce evidence: Manning v. Perkins, 16-71. 

4 7 4 1 . I n c o u r t s of r e c o r d . 3492. In addition to the above, any court 
of record may punish the following acts or omissions as contempts : 

1. Failure to testify before a grand jury, when lawfully required to do so; 
2. Assuming to be an officer, attorney, or counselor of the court, and acting 

as such without authority; 
3. Misbehavior as a juror, by improperly conversing with a party, or with 

any other person in relation to the merits of an action in which he is acting or 
is to act as a juror, or receiving a communication from any person in respect 
to it without immediately disclosing the same to the court; 

4. Disobedience by an inferior tribunal, magistrate, or officer, to any lawful 
judgment, order, or process of a superior court, or proceeding in any matter 
contrary to law, after it has been removed from such tribunal, magistrate, or 
officer. [R., § 2689; C , '51, § 1599.] 

4 7 4 2 . H o w p u n i s h e d . 3493. The punishment for contempts may be by 
fine or imprisonment, or both, but where not otherwise specially provided, 
courts of record are limited to a fine of fifty dollars and an imprisonment not 
exceeding one day, and all other courts are limited to a fine of ten dollars. 
[R., §2690; C., '51, §1600.] 

The court cannot punish an attorney for 
contempt by revoking or suspending his li
cense. That can only be done m the manner 
provided by § 295 et seq.: State v. Start, 7-499. 

Nor can it, by summary proceeding for con
tempt, compel a party to deliver to the sheriff 
a key or property claimed by another: S. C, 
7-50i. 

A judge may, in vacation, impose the same 
punishment for contempt as if he were acting 
in court: State v. 31yers, 44-580. 

The judge or court imposing a fine for con
tempt may direct imprisonment of defendant 
until sucli fine be paid; the extent of impris
onment being limited by the directions of 
£ 5894: Ibid. 

A party who is in contempt has no right to 
be heard in defense of the action in which the 
contempt has been adjudged, but failure to 
pay money awarded as temporary alimony for 
which judgment has been entered does not 
constitute contempt in this respect: Baily v. 
Baily, 69-77. 

A proceeding for contempt for violating an 
order of injunction issued in an equity case 

may be prosecuted in a court of equity. The 
same court must inflict the punishment for 
contempt in which the order violated is 
granted: Manderscheid v. District Court, 69-
240. 

It is proper to conduct the proceedings for 
contempt under the title of the cause out of 
which the contempt arises: Ibid. 

Any irregularity in serving a rule to show 
cause against punishment for contempt will be 
waived by the appearance of the party: Ibid. 

A party charged with contempt has not a 
right to a jury trial although the act charged 
also constitutes a crime. The punishment for 
the contempt is not a punishment of the act as 
a crime, and the crime may be separately pun
ished: Ibid. 

In a proceeding against an attorney for con
tempt the accusatiem should specify the man
ner m which he was disrespectful to the court. 
If it was done by insulting language, the words 
used by the accused should be given; if by 
disrespectful acts, those acts should be de
scribed so that the accused may know what 
words or acts he is required to meet. In a 
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particular case, held, tha t the charge of con- In such case the finding or judgment should 
tempt ' , ' in disobeying the orders of your Honor specify the particular charge or charges upon 
while engaged in your official capaci ty" was which the attorney's guilt is pronounced: 
not sufficiently specific: Perry v. State, 3 Q. Ibid. 
Gr., 550. 

4 7 4 3 . I m p r i s o n m e n t . 3494. But if the contempt consists in an omission 
to perform an act which is yet in the power of the person to perform, ho may 
be imprisoned until he performs it. In that case the act to be performed 
must be specified in the warrant of the commitment. [R., § 2691; C , '51, 
§ 1601.] 

4 7 4 4 . W h e n affidavit neces sary . 3495. Unless the contempt is com
mitted in the immediate view and presence of the court, or comes officially to 
its knowledge, an affidavit showing the nature of the transaction is necessary 
as a basis for further action in the premises. [R., § 2692; C , '51, § 1602.] 

The affidavit here required need not show that affiant has personal knowledge of the facts: 
Jordan v. Circuit Court, 69-177. 

4 7 4 5 . N o t i c e to Show cause . 3496. Before punishing for contempt, 
unless the offender is already in the presence of the court, he must be served 
personally with a rule to show cause against the punishment, and a reasonable 
time given him therefor; or he may be brought before the court forthwith, or 
on a given day, by warrant, if necessary. In either case he may, at his option, 
make a written explanation of his conduct under oath, which must be filed and 
preserved. [R., § 2693; C , '51, § 1603.] 

A r r e s t : While it is true tha t proceedings I t is improper to punish for contempt, even 
to punish for contempt are in a certain sense when committed in the presence of the court, 
of a criminal nature, they are not governed wi thout giving the offending party oppor-
by the code of criminal procedure, but by a tun i ty to make a wr i t ten explanation of his 
special statute, and under such provisions it is conduct under oath for the purpose of excus-
sufficient to serve a rule upon defendant to ing the contempt or reducing tho punishment, 
show cause against the punishment, and the and such reasonable opportunity must be given 
court is not bound to secure the arrest of de- before the party is adjudged guilty of con-
fendant and his personal presence before pro- tempt and punishment therefor is inflicted, 
ceecling against h i m : Jordan v. Circuit Court, When the court deems that a contempt of its 
69-177. authori ty has been committed in its presence, 

Where the proper order had been served the attention of accused snould be called 
upon defendant, held, tha t the court might thereto anel a reasonable t ime fixed within 
proceeel to take evidence, al though defendant which he may make the written explanation 
was not present personally or by counsel: Ibid, contemplated by the statute. He should not 

A warrant may be made returnable on a be called upon to do so on the instant when 
certain day. which may be at a subsequent t he accusation is made, unless the emergency 
term, and it may direct the arrest ol a person is more than ordinarily grea t : Russell v. 
in contempt, in vacation, and pVovide for his French, 67-102. 
release on bail: State v. Archer, 48-310. Where the statement of an administrator, 

E x c u s e o r e x p l a n a t i o n : Where a rea- required by order of covtit to pay over money 
sonable t ime is asked to prepare a wri t ten ex- received by him as such, shows the receipt of 
planation it should be gran ted : State v. Duffy, such money, but docs not show its disburse-
15-425. ment upon lawful claims, he does not purge 

Upon a proceeding for an alleged contempt himself of contempt by showing that he has 
in failing to obey an order of court, defendant disbursed the money upon claims not lawfully 
may by answer show tha t there was no con- presented anel allowed, and that he has no 
t empt in fact by reason of the impossibility of money of his own wi th which to satisfy the 
performing the required act. He is not re- claim against h im: Wise v. Chaney, 67-73. 
quired to proceed by appeal or otherwise for a H e a r i n g : Where it is complained tha t after 
modification of the original order: Hague v. appearance of defendant in answer to a cita-
Hayes, 53-377. tion to show cause the case is set down for 

A party cannot, in a proceeding for con- hearing at such time as not to allow defendant 
t empt for disobedience to a judicial order ren- sufficient opportunity to prepare therefor, he 
dered by a court having jurisdiction, call in should make a special showing for postpone-
e]uestion the correctness of the order itself, m e n t : Jordan v. Circuit Court, 69-177. 
The only legitimate inquiry in such case is, Contempt proceetlings cannot be tried by 
did the couit have jurisdiction, and did it j u r y ; but as to the doing of the act, qua're: 
make an order which has been violated: State McDonnell v. Henderson, 74-619. 
v. Baldwin, 57-266. 

4 7 4 6 . T e s t i m o n y r e d u c e d to w r i t i n g . 3497. Where the action of the 
court is founded upon evidence given by others, such evidence must be in writ-



CODE, §§ 3498-3503.] CHANGING NAMES. 1409 

ing, and be filed and preserved, and if the court act upon their own knowledge 
in the premises, a statement of the facts upon which Che order is founded 
must be entered on the records of the court, or be filed and preserved when 
the court keeps no record. [K, § 2694; C, '51, § 1604.] 

These provisions apply to all proceedings for questions asked, anel the refusal to answer 
contempt, including those for refusing to de- was filed by the judge wi th his certificate, 
liver property under a wri t of replevin (§4463): held, t ha t it constituted a sufficient compli-
State v. Myers, 44-580. ance with the requirements of the s ta tute , 

An order entering a fine for contempt will a l though the transcript was made af terwards 
be reversed when a statement of facts, upon by a short-hand wri ter from notes taken at the 
which the order is founded, is not entered on t i m e : Lutz v. Aylesworth. 66-629. 
the record in a case where the court acts upon As to examinat ion of witnesses in proceed-
its own knowledge: State v. Utley, 13-593; ings for contempt of injunction in liquor cases, 
Skiff v. State, 2-550; State v. Dougherty, 32- see § 2387. 
2f>l. I n a proceeding for contempt for publish-

Where neither the record nor the war ran t ing false, scandalous and defamatory articles 
of commitment shows upon what evidence or in relation to the judge of the court, it is 
facts an order of commitment is based, nor proper to hear test imony of witnesses as to the 
whether the same were within the knowledge meaning and intent of tiie articles, and whether 
of the court, the order will be reversed on cer- the same in their opinion referred to or meant; 
tiorari: State v. Folsom, 34-583. the court or the judge thereof: Henry v. 

Although a failure of the judge to file and Ellis, 49-205. 
preserve a statement of the facts on which the The wri t of injunction for the violation of 
order of contempt is founded will render the which the proceedings are insti tuted need not 
contempt invalid, yet where the transcript of be filed in the proceeding: Jordan v. Circuit 
the examination of a witness showing the Court, 69-177. 

4747. Warrant; statement of. 3498. When the offender is commit
ted, the warrant must state the particular facts and circumstances on which 
the court acted in the premises, and whether the same was in the knowledge 
of the court, or was proved by witnesses. [R., § 2695; C, '51, § 1605.] 

In a particular case, held, tha t the warrant on which the court acted in making the order : 
of commitment for violating an injunction Goetz v. Stutsman, 73-693. 
sufficiently recited the facts and circumstances See, also, notes to preceding section. 

4 7 4 8 . Certiorari. 3499. No appeal lies from an order to punish for a 
contempt, but the proceedings may, in proper cases, betaken to a higher court 
for revision by certiorari. [R., § 2696; 0., '51, § 1606.] 

This special provision controls the general as other process: First Cong. Church v. Mus-
provision as to appeals, and extends to con- catine, 2-69. 
tempts by disobedience of injunction as well Section applied: Dunham v. State, 6-245. 

4749. No bar to indictment. 3500. The punishment for a contempt 
constitutes no bar to an indictment; but if the offender is indicted and con
victed for the same offense, the court in passing sentence must take into con
sideration the punishment before inflicted. [R., § 2697; C, '51, § 1807.] 

4750. "Court" defined. 3501. Any officer authorized to punish for 
contempt, is a court within the meaning of this chapter. [R., § 2698; C, '51, 
§ 1608.] 

CHAPTER 15. 

OF CHANGING NAMES. 

4751. By courts. 3502. The district [or circuit] court has power to 
change the names of persons in the following manner: [R., § 3844; C, '51. 
§ 2256.] 

4752. Petition. 3503. The applicant for such change must file his peti
tion verified by his oath, stating that he is a resident of the county and has 
for one year then last past, been an actual resident of the state. It must also 
give a description of his person, stating his age, height, the color of his hair 
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and eyes, the place of his birth, and who were his parents. [R., § 3845; C, 
'51, § 2257.] 

4753. Order. 3504. An order of the court shall thereupon be made and 
entered of record, giving a description of the applicant as set forth in the 
petition, the new name given, the time at which the change shall take effect, 
which shall not be less than thirty days thereafter, and directing in what 
newspaper of general circulation in the county, notice of such change shall be 
published. [R., § 3846; C, '51, § 2258.] 

4754. Publication. 3505. Previous to the time thus prescribed for the 
taking effect of such change, the applicant shall cause notice thereof to be 
published for four successive weeks in the newspaper directed by the court. 
[R., §3847; C , '51 , § 2259.] 

4755. Proof filed. 3506. The ordinary proof of such publication being 
filed in the office of the clerk of the court, shall be by him filed for preserva
tion, and on the day fixed by the court as aforesaid the change shall be com
plete. [R., § 3848; C, '51, § 2260.] 
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TITLE XXI. 
OP JUSTICES OF THE PEACE AND THEIR COURTS. 

C H A P T E R 1. 

OF JUSTICES OF THE P E A C E AND T H E I R COITKTS. 

4 7 5 6 . Jur i sd ic t ion . 3507. The jurisdiction of justices of the peace, 
when not specially restricted, is co-extensive with their respective counties; 
but does not embrace suits for the recovery of money against actual residents 
of any other county, except as provided in section three thousand five hun-

" •••""" [R . ,§3849 ; C , ' 5 1 , § 2261.] dred and thirteen of this chapter [§ 4762] 
Limited: Justices of the peace having no 

powers except as given them by statute pos
sess only limited jurisdiction, and their offi
cial acts, to be valid, must be in accordance 
with the provisions of statute: Cook v. United 
States, 1 G. Gr., 39. 

Must appear: In a court of inferior juris
diction such as that of a justice of the peace, 
the record must show the facts which confer 
the jurisdiction or his judgment is void: 
Goodrich v. Brown. 30-291. 

Action against resident of another 
county; consent: A justice does not acquire 
jurisdiction over an action against a resident 
of another county, even though he appear 
and proceed to trial without objection: Chap
man v. Morgan, 2 G. Gr., 374; Boyer v. 
Moore, 42-544; Mc3Ieans v. Cameron, 51-691. 

A failure to raise this objection before the 
justice of the peace before whom the action is 
properly brought does not prevent a party 
from raising it on appeal: Me3Ieansv. Cam
eron, 51-691. 

Service within township: The justice 
does not acquire jurisdiction by notice served 
in the township where suit is brought, upon a 
resident of another county, and a judgment 
rendered thereon is void. Defendant is not 
required to appear and plead, suggesting 
want of jurisdiction: Hamilton v. 3iillhouse, 
46-74. 

Attachment: If the suit is for money 
against an actual resident of another county, 
the fact that an attachment is sought against 
property in the county in which suit is brought 
will not confer jurisdiction: Gates v. Wagner, 
46-355. 

W h a t cons t i tu tes residence in t h e 
county: A resident of one county went with 
his family to another county to reside there 
temporarily, boarding at a hotel while build
ing a school-house under a contract, with in
tention of returning to his former home when 

the work was completed. Held, that he did 
not become a resident of the latter county so 
as to give a justice of the peace of that county 
jurisdiction in an action against him: Bradley 
v. Fraser, 54-289. 

It is actual and not legal residence that is 
contemplated by the statute. The fact that 
defendant's domicile is in another county than 
that in which suit is brought does not prove 
that he is an actual resident of such other 
county, though that may be his legal residence. 
Therefore, held, that a contractor upon a rail
road who had resided in another county for 
seven years, and was absent from that county 
only for the purpose of constructing such rail
road, and expected to return to that county as 
soon as the job upon which he was at work 
should be completed, was not an actual resi
dent of such other county within the meaning 
of this section, it appearing that he was living 
and keeping house with his family during the 
time that he was performing his contract in 
the county where suit was brought: Fitzgerald 
v. Arel, 63-104. 

A person may be engaged in business in a 
county and personally present superintending 
it, and yet not be an actual resident of the 
county : Fitzgerald v. Grimmell, 64-261. 

Sui t s agains t copar tne r s : Where suit is 
brought before a justice of the peace against 
two persons jointly, as partners, and one of 
such partners is resident of another county, 
the justice of the peace acquires no jurisdic
tion as to such partner by service upon him 
in the county of his residence. The justice 
may acquire jurisdiction to render judgment 
against the firm by service upon the resident 
partner, but not as against the non-resident 
partner individually: Ebersole v. Ware, 59-
663. 

And see notes to £ 3790. 
Act ions against corpora t ions : See note? 

to g§ 3i87 and 3789. 
4 7 5 7 . A m o u n t i n c o n t r o v e r s y . 3508. Within the prescribed limit it, 

extends to all civil cases, except cases by equitable proceedings, whore the 
amount in controversy does not exceed one hundred dollars; and, by consent 
of parties, it may be extended to any amount not exceeding three hundred 
dollars. [R., § 3850; C , '51, § 2262.] 
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H o e q u i t a b l e j u r i s d i c t i o n : A justice has 
no equitable jurisdiction: David v. Ryan, 47-
642, 646. 

Therefore, held, tha t where an action was 
brought before a justice upon a note blank as 
to amount, the plaintiff could not, on appeal, 
ask a reformation of the note and judgment 
thereon as reformed, for the reason that he 
thereby sought to introduce an equitable cause 
of action which could not be tried before a 
just ice: Hollen v. Davis, 59-444. 

J u r i s d i c t i o n n o t e x c l u s i v e : The juris
diction of justices over cases where the amount 
does not exceed one hundred dollars is not ex
clusive : Nelson v. Gray, 2 G. Gr., 397; Hutton 
v. Drebilbis, 2 G. Gr., 593; Chapman v. Mor
gan, 2 G. Gr., 374. 

A m o u n t i n c o n t r o v e r s y ; c l a i m : The 
amount claimed, and not the amount appear
ing to be due on the instrument in suit, is the 
criterion for jurisdiction: Stone v. Murphy, 
2-35. 

D e t e r m i n e d b y p l e a d i n g s , n o t b y 
j u d g m e n t : If the amount in controversy, as 
shown by the pleadings, exceeds one hundred 
dollars, the justice has no jurisdiction even to 
render judgment for one hundred dollars or 
less: Qilleitv. Bichards, 46-652. 

Where the notice shows tha t the claim is for 
more than one hundred dollars, defendant may 
properly disregard it, and nothing can after
wards be done by the plaintiff by which the 
justice can acquire jurisdiction ; and in such a 
case, held, tha t if such defendant appeared 
and demurred to the jurisdiction, the plaintiff 
could not give the justice jurisdiction by filing 
his petition for an amount within the ju
risdiction of the just ice: Hynds v. Fay, 70-
433. 

Where the amount claimed by the plaintiff 
is such as to bring the case within the juris
diction of a justice of the peace, the fact tha t 
he erroneously renders judgment for an 
amount in excess of his jurisdiction will not 
render his judgment void, and the excess may 
be remit ted: Beed v. Shum, 63-378. 

A c c o u n t : In an action on account for a 
balance within the jurisdiction of a justice, 
the entire account is in controversy, al though 
the recovery cannot exceed the amount 
claimed: Hall v. Biever, Mor., 113. 

A t t o r n e y ' s f ee : The amount of attor
ney's fee provided for in the note is not to be 
taken into consideration in determining the 
amount in controversy, the attorney's fee 
being part of the costs: Spiesberger v. Thomas, 
59-606. 

C o u n t e r - c l a i m : In determining the 
amount in controversy it is not proper to add 
together the amounts of the original claim 
and of a counter-claim: Madison v. Spitznogle, 
58-369. 

I n t e r e s t i n c l u d e d : Where the claim 
stated in the notice was for one hundred dol
lars with interest and costs, held, tha t such a 
statement entitled plaintiff to interest on the 
amount demanded from the t ime of com
mencement of suit, and therefore the amount 
claimed was over one hundred dollars, and 
the justice had no jurisdiction: Galley v. Tama 
County, 40-49. 

D e t e r m i n e d b y p e t i t i o n : But where the 
petition claimed one hundred dollars, and the 

notice stated tha t tha t amount was claimed, 
but also stated tha t unless defendant appeared, 
etc., juelgment would be rendered " for the 
whole amount with interest and costs,'" held, 
tha t the amount claimed did not exceed one 
hundred dollars, and the justice had jurisdic
tion : 3Ioran v. 3Iurphy, 49-68. 

Consent t o j u r i s d i c t i o n b e y o n d o n e 
h u n d r e d d o l l a r s : A clause in a note giving 
a justice of the peace jurisdiction in an action 
thereon to the amount of three hundred dol
lars will entitle plaintiff to bring action thereon 
before any justie;e who, but for the amount in 
controversy, would have had jurisdiction 
without such clause. The execution of such 
note and its acceptance by payee constitute a 
sufficient consent to give the justice jurisdic
t ion : Marshalltown Bank v. Kennedy, 53-
357. 

Where a note dated and payable at Des 
Moines recited that judgment might be taken 
thereon " before any justice in saiet county, ' 
the only county mentioned therein being that 
of the maker 's residence, Dallas county, held, 
tha t the specification did not operate to give a 
justice of the peace in Polk county, before 
whom action was properly brought, jurisdic
tion of the case to an amount in excess of the 
amount of one hundred dollars: Brown v. 
Davis, 59-641. 

A t t o r n e y ' s f ee : Where the claim was for 
three hundred elollars, on a promissory note 
wi th attorney's fees, it being stipulateel in such 
note that a justie*e of the peace should have 
jurisdiction thereof, held, that the claim as to 
attorneys' fees was merely descriptive of the 
note and did not make the amount in contro
versy greater than three hundred dollars: 
Long v. Loughran, 41-543. 

I t i s t h e fac t of c o n s e n t which gives the 
justice jurisdiction where the amount in con
troversy exceeds one hunelred dollars, anel if 
such fact exists, his judgment for more than 
tha t amount will be valid even though no rec
ord of the fact of consent appears: Schlisman 
v. Webber, 65-114. 

I n a n a t t a c h m e n t p r o c e e d i n g the 
amount in controversy is the claim plaint
iff seeks to enforce, and not the value of 
the attached property: Hoppe v. Byers, 39-
573. 

G a r n i s h m e n t : If the judgment is for an 
amount within the jurisdiction of tho justice, 
he may, in a proper proceeding, render juelg
ment against a garnishee for the entire amount 
due under such judgment , although, by rea
son of costs, the judgment against the gar
nishee exceeds the sum for which the justice 
may render judgment in an original action. 
The proceeding by garnishment is merely 
auxiliary to the original judgment and fol
lows it as an incident for its enforcement: 
Gillelt v. Richards, 46-652; Hodge v. Ruagles, 
36-42. 

A justice of the peace, who has jurisdiction 
of the indebtedness which is sought to be 
recovered by reason of consent of parties, 
where the amount in controversy exceeds 
one hundred dollars, has also jurisdiction of an 
a t tachment proceeding auxiliary thereto, al
though there is no consent to jurisdiction for 
more than one hundred dollars as to the at
tachment : Houghton v. Bauer, 70-314. 
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W H E K E SUITS MAY B E BROUGHT. 

4758. Where parties reside. 3509. Suits may in all cases be brought 
in the township where the plaintiff or defendant, or one of several defend
ants, resides. [R., § 3851; C, '51, § 2263; 12 Gr. A., ch. 149.] 

A trial had before the proper justice, but the wrong township is not ground for change 
taking place outside of his township, by con- of venue. Such fact should be pleadedin abafe-
sent of parties, held not to be void for want of ment . Whether a motion to dismiss would be 
jurisdiction: Rogers v. Loop, 51-41. proper in such case, qucere: Meuuch v. Brei-

That a suit before a justice is brought in tenbach, 41-527. 

4759 . Where served. 3510. They may also be brought in any other 
township of the same county, if actual service on one or more of the defend
ants is made in such township. [R., § 3852; C, '51, § 2264.] 

Defendant may be sued in any township of defendant in an action brought in another 
where service is obtained on him, provided he township of the same county, but the just ice 
be a resident of the county : Klingel v. Palmer, having jurisdiction of the subject-matter m a y 
42-166. acquire jurisdiction of defendant by appear-

Service of notice upon defendant in his own ance : Auspach v. Ferguson, 71-144. 
township will not give the justice jurisdiction 

4760. To recover personal property ; attachment. 3511. Actions 
to recover personal property, and suits commenced by attachment, may be 
commenced in any county and township wherein any portion of the property 
is found, and justices shall have jurisdiction therein within the county. [R., 
§3853; C, '51, §2265.] 

In such cases the jurisdiction of a justice is a resident of another county, a l though an at-
not limited to the township in which the de- t achmen t is sought in such action against 
fendant resides, or in which the property may property in the county where suit is b rough t : 
be found, but is co-extensive with the county : Gates v. Wagner, 46-355. 
Leversee v. Reynolds, 13-310; Biddle v. Allen- R e m o v a l of p r o p e r t y f r o m c o u n t y : 
der, 14-410. These provisions relate to the location of ihe 

The justice has jurisdiction throughout the property at the t ime the case is commenced, 
county without regard to the particular town- and not at the t ime it is seizeel under the writ , 
ship in which the parties reside or the prop- The removal of the property from the county 
erty is situated. (Overruling Meuneh v. Brei- after the commencement of the action, bu t 
tenbach, 41-527): Knowles v. Picket, 46-503. before seizure, will not defeat the jurisdict ion 

But the justice does not have jurisdiction of the justice or the r ight to levy on the prop-
of an action for the recovery of money against e r t y : Craft v. Franks, 34-504. 

4761 . Non-resident. 3512. If none of the defendants reside in the state, 
suit may be commenced in any county and township wherein either of the 
defendants may be found. [R., § 3854^ C, '51, § 2266.] 

4762 . Contracts^ in writing. 3513. On written contracts, stipulatino; 
for payment at a particular place, suit may be brought in the township where 
the payment was agreed to be made. [R., § 3855; C., '51, § 2267.] 

A justice may entertain jurisdiction in a suit is b rought : Klingel v. Palmer, 42-166; 
suit upon a writ ten contract stipulating for Baker v. Jamison, 73-698. 
payment in his township, al though the de- For similar provisions as to courts of record, 
fendant be a resident of another county, and see § 3786. 
not served within the township where the 

4763 . In adjoining township. 3514. If there is no justice in the proper 
township qualified or able to try the suit, it may be commenced in any ad
joining township in the same county. [R., § 3856; C, '51, § 2268.] 

JUSTICE'S DOCKET. 

4764 . What entered upon. 3515. Every justice of the peace shall 
keep a docket in which shall be entered, in continuous order, with the proper 
date to each act done: 

1. The title to each cause; 
2. A brief statement of the nature and amount of the plaintiff's demand, 

and defendant's counter-claim, if any, giving date to each where dates exist; 
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3. The issuing of the process, and the return thereof; 
4. The appearance of the respective parties; 
5. Every adjournment, stating at whose instance and for what time; 
6. The trial, and whether by the justice or by a jury; 
7. The verdict and judgment; 
8. The execution, to whom delivered, the renewals, if any, and the amount 

of debt, damages, and costs indorsed thereon; 
9. The taking and allowance of an appeal, if any; 
10. The giving a transcript for filing in the clerk's office, or for counter

claim, if one is given; 
11. A note of all motions made, and whether refused or granted. [R., § 3857; 

" 2269.] C , '51 
The provision of ^" 3 is directory, and the 

failure to note the re turn of an execution, be
fore judgment against a garnishee garnished 
thereunder, cannot be taken advantage of by 
t he garnishee to reverse a judgment against 
h im: Houston v. Walcott, 1-86. Also, held, 
tha t failure of the justice to note in his docket 
the re tu rn of notice would not affect his juris
dict ion: Bridges v. Arnold, 37-221. 

The last subdivision does not refer to mo

tions made on the trial to exclude evidence. 
Objections to evidence, and rulings thereon, 
neeel not be entered on the docket: Miller v. 
O'Neal, 9-446. 

An entry in the docket in the taking tne 
allowance of the appeal, being an entry re
quired to be made, will prevail over the entry 
on an appeal bond as to the daie of filing and 
approving the same where the two are in con
flict : Moore v. Manser, 9-47. 

SUITS • • HOW BROUGHT. 

4 7 6 5 . P a r t i e s ; p r o c e e d i n g s . 3516. The parties to the action m a y b e 
the same as in the circuit [district] court, and all the proceedings prescribed 
for that court, so far as the same are applicable and not herein changed, shall 
be pursued in justices' courts. The powers of the court are only as herein 
enumerated. [R., § 3858; C , ' 5 1 , § 2270.] 

A justice of the peace has no power to give 
instructions to a ju ry sit t ing in the trial of a 
case before h i m : St. Joseph Mfg. Co. v. Har
rington. 53-380. 

The provisions of § 4084 for retrial of actions 
where service is by publication are, under 

this section, applicable to proceedings in jus
tices' courts : Taylor & Farley Organ Co. c. 
Plumb, 57-33. 

The last sentence of the section refers to 
title 21 of the Code, and not to the Code as a 
whole: Fitzgerald v. Grimmell, 64-261. 

4 7 6 6 . A p p e a r a n c e ; n o t i c e . 3517. Actions in justices'courts are com
menced by voluntary appearance or by notice. [R., § 3859; C , '51, § 2271.1 

V o l u n t a r y a p p e a r a n c e gives the justice 
jurisdiction as to the party without any service 
of notice whatever : Acres v. Hancock, 4-568. 

The appearance waives any defect in the 
notice: Houston v. Walcott, 1-86. 

Appearance by motions for continuance and 
for change of venue waives objection to the 
notice or service: Shaffer v. Trimble, 2 G. Gr., 
464. 

S p e c i a l a p p e a r a n c e to object to suffi
ciency of service of notice confers juriseliction: 
Church v. Crossman, 49-444. 

An appearance to cross-examine witnesses, 
even though general appearance is disclaimed, 
will confer jurisdiction: Bahn v. Greer, 37-
627. 

Where the attorney of defendant was pres
ent at the t ime set for trial and asked to look 
at the papers, and told the justice that he had 
no jurisdiction or authori ty to try the case, 
held, tha t these acts did not constitute an 
appearance giving the justice jurisdiction: 
Holmes v. Hull, 48-177. 

As to appearance by agent, see § 4773. 
W h e r e t h e j u s t i c e h a s n o t j u r i s d i c t i o n 

of t h e s u b j e c t - m a t t e r , voluntary appear
ance will not confer jurisdiction; for instance, 
where defendant is a resident of another 
county : 3Ic3Ieans v. Cameron, 51-691; Boyer 
v. Moore, 42-544; Chapman v. Morgan, 2 G. 
Gr., 374. 

4 7 6 7 . P e t i t i o n n o t n e c e s s a r y . 3518. "When by notice, no petition need 
be filed, except where the petition must be sworn to, but the notice must state 
the cause of action in general terms, sufficient to apprise the defendant of the 
nature of the claim against him. [R., § 3860; C , '51, § 2272.] 

When the cause of action is such that it 
must be sworn to, the petition need not be filed 
until the re turn day. An original notice alone 

is sufficient to commence the act ion: Duffy v. 
Dale, 42-215. 

A technical setting forth of the cause of ac-
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tion is not demanded, but a notice stat ing it 
in general terms, if sufficient to apprise the de
fendant of the nature of the claim against 
him, is all tha t is required: Fauble v. Steivart, 
35-379. 

Where the cause of action stated in the no
tice was "$40 damages in the sale of oxen," 
plaintiff was allowed to prove and recover 
upon a warran ty made in such sale; and it 
was held tha t the notice sufficiently set forth 
such cause of action: Dilley v. Nusum, 17-238. 

Where the claim was upon a writ ten instru
ment of guaranty of a promissory note, and 
the notice stated the claim as upon " a promis
sory note," held, tha t the notice was sufficient: 
Francis v. Bentley, 50-59. 

Where the notice of suit in the justice's 

court set out the cause of action as a clai m for 
a certain sum with interest, etc., etc. , a n d the 
petit ion filed on the re tu rn day c la imed to re
cover the same sum, with interest, e t c . , upon 
a bond signed by defendant as su re ty , held, 
t h a t the petition was not based upon a differ
ent cause of action from tha t stated in t he no
t ice : Winneshiek County v. Humpal, 61-172. 

Under notice of a claim for money duo for 
" damages for the illegal anel wrongful t ak ing 
and de ten t ion" of property, " and as damages 
for the detention thereof," held, t h a t plaintiff 
could recover the value of proper ty wrong
fully t a k e n : Paden v. Griffith, 12-273. 

As to elefective notice, see § 4771. 
Technical precision in pleading is no t re

quired, see notes to § 4779. 

blank is of no val idi ty: Phinney v. Donahue, 
67-192. 

I n s tat ing the place it is not essential t ha t 
the notice give the township of t h e jus t i ce : 
Johnson v. Dodge, 19-106. 

4768. Notice to whom. 3519. It must be addressed to the defendant 
by name, but if his name is unknown, a description of him will be sufficient. 
It must be subscribed by the plaintiff, or the justice before whom it is return
able. [R., § 3861; C, '51, § 2273.] 

As to unknown defendants, see § 3762. 

4769 . State amount; time and place. 3520. It must state the amount 
for which the plaintiff will take judgment, if the defendant fail to appear and 
answer at the time and place therein fixed. [R., § 3862; C, '51, § 2274.] 

The notice should state the hour when de
fendant is required to appear, and where the 
notice fixed the t ime as " 1 1 o'clock M.," held. 
tha t it was not sufficient: Hodges v. Brett, 4 
G. Gr., 345. 

A notice in which the re turn day is left 

4770. Limit of time. 3521. The time thus fixed in the notice must not, 
be more than fifteen days from the date, and the notice must be served not 
less than five days previous to the trial. [R., § 3863; C, '51, § 2275.j 

Where the notice was served less than five only be at tacked by appeal and no t collater-
days previous to trial, held, tha t judgment a l ly: Shea v. Quintin, 30-53; Bollinger v. 
thereon was erroneous, but not void. Judg- Tarbell, 16-491. 
ment on a defective or insufficient notice can 

4 7 7 1 . Service and return. 3522. The service and return thereto must 
be made in the same manner as in the circuit [district] court, except that no 
service shall be made by publication other than is herein provided, nor shall 
any return made by another than the sheriff or a constable of the count}' be 
valid unless sworn to. [R., § 3864; C, '51, § 2276.] 

A defective notice, if service is properly 
had, does not affect the jurisdiction of t he 
court nor the validity of the proceeding. If 
the justice err in holding the notice sufficient, 
advantage thereof must be taken on appeal if 
at a l l : Dougherty v. McManus, 36-657. 

Error in rendering judgment on a defective 
notice or insufficient service cannot be cor
rected by writ of error unless a motion to set 
aside the judgment is first made before the 
justice: Leonard v. Hallem, 17-564; Smith v. 
Parker, 28-359. 

If the justice has no jurisdiction by reason 
of entire want of notice, the defendant need 
not move for correction of the error in render
ing judgment against him, but may, if he 
knows of the judgmen t in time, have the 

4772 . Defendant may pay officer. 3523. The defendant may at any 
time pay to. the ofiicer having the process, or to the justice of the peace, the 

error corrected by wri t of error, or m a y after
ward bring an independent act ion to set it 
aside: Holmes v. Hull, 48-177. 

The officer's re turn is the best evielence of 
t h e service of notice and is not overcome bv 
failure to enter the fact of re tu rn of service on 
his docket : Bridges v. Arnold, 37-221. 

The determinat ion by the just ice of the 
peace of the sufficiency of the evidence of 
service cannot be collaterally a t t acked : Baker 
v. Jamison, 73-98. 

The notice is not " process," and may, under 
some circumstances, be served out of the 
county, a l though it is provided t h a t process 
from a justice's court cannot issue into another 
county (g 4881): Klingel v. Palmer, 42-166. 
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amount of the claim, together with the costs which have then accrued, and 
thereupon the proceedings shall cease. [R., § 3865; C, '51, § 2277.] 

APPEARANCE OF PARTIES. 

4773. Agent's authority. 3524. An agent appearing for another may 
be required by the justice to show his authority, if written, or prove it by his 
own oath or otherwise, if verbal. [R., § 3866; C, '51, § 2278.] 

A service of original notice upon the agent though the agent may bind the principal by 
will not constitute service upon the principal, appearance: Brown v. Newman, 13-546. 

4774. One hour given. 3525. The parties in all cases are entitled to 
one hour in which to appear after the time fixed for appearance, and neither 
party is bound to wait longer for the other. [R., § 3867; C, '51, § 2279.] 

A judgment rendered against defendant be- Where the record of a judgment by default 
fore the expiration of the hour allowed by recited tha t it was entered after the oxpira-
statute for appearance, though erroneous, is tion of the hour allowed, held, tha t the record 
not void, and cannot be attacked in a collat- was conclusive in that respect, and could not 
eral proceeding: Central Iowa R. Co. v. Pier- be impeached by affidavits tha t the hour h a d 
sol, 65-498. not expired: Cory v. King, 49-365. 

4775. Postponement. 3526. Upon the return day, if the justice be act
ually engaged in other official business, he may postpone proceedings in the 
case until such business is finished. [R., § 3868; C, '51, § 2280.] 

4776. Adjournment by justice. 3527. If from any cause the justice 
is unable to attend to the trial at the time fixed, or if a jury be demanded, he 
may adjourn the cause for a period not exceeding three days, nor shall he 
make more than two such adjournments. [R., § 3869; C, '51, § 2281.J 

4777. Adjournment on showing. 3528. In case of the absence of wit
nesses, either party at bis own cost rnaj7 obtain an adjournment not exceeding-
sixty days, by filing an affidavit like that required to obtain a continuance in 
the circuit [district] court for the like cause. [R., § 3870; C, '51, § 2282.] 

A continuance by consent to an indefinite After the death of a par ty before trial, a 
t ime will not enable one party to obtain judg- continuance may be granted to allow an ad-
ment by default against the other without ministrator to be appointed, so that he may 
notice to the other as to the time when the be made pa r ty : Caughlin v. Blake, 55-634. 
cause is again set for t r ia l : Rowley v. Baugh, 
33-201. 

4778. Condition of. 3529. Either party applying for an adjournment, 
must, if required by the adverse party, consent that the testimony of any wit
ness of the adverse party who is in attendance be then taken to be used on the 
trial of the cause. [R, § 3871; C, '51, § 2283.] 

4779. Pleadings. 3530. The pleadings must be substantially the same as 
in the circuit [district] court. They may be written or oral. If oral, they 
must in substance be written down by the justice in his docket, and sworn to 
when such verification is necessary. [R., § 3872; C, '51, § 2284.] 

T e c h n i c a l e x a c t n e s s a n d n i c e t y in plead
ing are not required before a justice of the 
peace: Wright v. Phillips, 2 G. Gr., 101; Tay
lor v. Barber, 2 G. Gr., 350; Packer v. Cock
ayne, 3 G. Gr., I l l ; Burton v. Hill, 4 G. Gr., 
379: Hall v. Monahan, 1-554; Greff v. Blake, 
16-222; Root v. Illinois Cent. B. Co., 29-102. 

Technical rules of pleading which prevail in 
courts of record are not applicable to proceed
ings in justices' cour ts : Francis v. Bentley, 
50-59. 

The same technical precision is not required 
in s tat ing a cause of action or defense: Finch 
v. Central B. of Iowa, 42-304. 

W h a t suff ic ient: If the cause of action is 
stated in general terms, wi th sufficient cer

tainty to apprise the defendant of the na ture 
of plaintiff's demand, it is sufficient: Shea v. 
Livingston, 32-158. 

Great liberality of construction should be 
indulged in relation to such pleadings: Blake 
v. Graves, 18-312; Emerick v. Clemens, 26-332. 

In an action before a justice on account the 
charges were set forth as follows: " To dental 
work," " ex t r ac t i ng teeth, e tc . ." the date of 
each, wi th the amount thereof, being set op
posite each charge. Held to be a sufficiently 
specific s ta tement : Brownell v. Smith, 13-287. 

Forma] errors and irregularities are to be 
disregarded on appeal: See S 4839. 

V a r i a n c e : Where the pleadings are oral, 
or even where they are writ ten, exact eorre-
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spondence in the proof is not required: West 
v. Moody, 33-137. 

Variance between the evidence and the 
statement of the cause of action on the jus
tice's docket should not be held fatal on appeal: 
Rife v. Pierson, 2 G. Gr., 129. 

In a case originating before a justice, where 
full and formal pleadings are not required, a 
judgment will not be reversed because evi
dence is introduced that finds no support in a 
specific allegation of the pleadings, where both 
parties have covered the point in their evi
dence without objection: Miller v. Cassady, 
25-323. 

Under a general allegation, in an action 
against a carrier, of the loss of a trunk, held, 
that plaintiff might prove whatever was nec
essary to establish such loss: Byers v. Lessees 
of Des Moines Valley B. Co., 21-54. 

Objections to pleadings: If the plaintiff 
fails to state his cause of action in a suffi
ciently clear manner, the objection should 
then be taken, if at all, and cannot be made 
when the evidence is offered to sustain i t : 
Delany v. Beade, 4-292. 

Substant ia l r equ i r emen t s : But plead
ings are required to be substantially the same 
as"m the district court, and therefore it was 
held error, even in a trial before a justice, to 
admit evidence of defect m the proper execu
tion of an instrument under a denial of in
debtedness thereon: Glidden v. Higbee, 31-379. 

Oral p lead ing : The requirement that an 
oral pleading be written down by the justice 
in his docket is merely directory, and a failure 
to comply therewith should not be allowed to 
prejudice a party so pleading: West v. Moody, 
33-137. 

It is not necessary that the justice should 
set out the claim with the particularity re
quired in a formal petition: Stone v. Murphy, 

In writing down defendant's oral plea the 

justice should state the substance of the de
fense relied on, and not what he infers was 
meant thereby: Jordan v. Quick, 11-9. 

On appeal, the transcript of the justice's 
docket, where the plaintiff's claim lias been 
orally stated, must show the amount and nat
ure of plaintiff's demand: Sears v. Tubbs, 4 
G. Gr., 409. 

If the cause of action is sufficiently entered 
upon the docket the loss of the original no
tice will be immaterial: Shawg v. Bruce, 3-
324. 

S ty le of plaintiffs: Where plaintiffs were 
designated in the notice as " heirs at law "' of 
the payee of the note sued on, held, that thoy 
did not sue as heirs, and if they eliel it was 
immaterial: King v. Gottschalk, 21-512. 

Bil l of pa r t i cu l a r s : In an action before a 
justice on an account, plaintiff must, when 
demanded, furnish a bill of ra tic ,lars? or 
name the items so that the justice can enter 
them on his docket: McKenney v. Plopkins, 
20-495. 

Subs t i tu t ion of admin i s t r a to r upon 
d e a t h of p a r t y : Upon the death of defend
ant after commencement of suit and before 
return day, the administrator may be substi
tuted and the cause may be continued by one 
or more adjournments until an administrator 
can be appointed: Caughlin v. Blake, 55-634. 

Denia l p r e s u m e d : Where, on appeal, it 
appears that a trial was had before the justice 
on the merits, a denial of plaintiff's right to 
recover will be presumed to have been made 
although it does not appear of recorel: Sinna-
mon v. Melbourn, 4 G. Gr., 309; Heath v. 
Coltenback, 5-4:90-.Hallv. Denise, 6-534; Clark 
v. Barnes, 7-6; Weimer v. Linhard, 12-359; 
Bichman v. Brown, 25-33. 

But where the entry of the justice indicates 
that there was no denial of a set-off, it should 
be regarded as admitted: Brock v. Manatt, 5-
270. 

4780. Counter-claim. 3531. A counter-claim must be made, if at all, 
at the time the answer is put in. [R., § 3873; C, '51, § 2285.] 

In order that a counter-claim may be prop- written answer filed, or must be stated to the 
erly interposed so as to defeat plaintiff's right justice and the substance thereof entered on 
to dismiss the action, it must be set up in a his docket: Kuhn v. Bone, 10-392. 

4781. Written instruments. 3532. The original, or a copy of all 
written instruments upon which a cause of action or counter-claim is founded, 
must be filed Avith the claim founded thereon, or a sufficient reason given for 
not doing so. [R., § 3874; C; '51, § 2286.] 

The failure of the justice to mark an instru- Nor prevent its being admitted in evidence 
ment as filed will not prejudice the rights of in a trial on appeal: Eggleston v. Collis, 10-
the party filing it: Stone v. Murphy, 2-35. 554. 

4782. Change of place of trial. 3533. Either party, before the trial is 
commenced, may have the place of trial changed, upon filing an affidavit 
that the justice is prejudiced against him, or is a near relation to the other 
party, or is a material witness for the affiant, or that the affiant cannot obtain 
justice before him; but no more than one change shall be allowed to each 
party, unless the justice to whom the case shall be transmitted is related to 
either party by consanguinity or affinity within the fourth degree, or is a wit
ness, or has been an attorney employed in the action, in either of which 
events, a second change may be allowed to the same partv. [R., § 3875; 14 
G. A., ch. 127.] 
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I t is not error to refuse a change after the and affidavit are filed complying with the re
trial is commenced: McKenney v. Hopkins, quirements of the s t a tu t e : Berner v. Frazier, 
20-495. 8-77. 

Where there was one trial in which the ju ry As to another justice acting, see § 4879. 
disagreed, and the cause was continued; and The fact that suit is brought in the wrong 
before the second trial an affidavit was filed county is not a ground for change of venue to 
asking a change, on the ground that the jus- the r ight county: Post v. Brownell, 36-497. 
tice was a material witness for affiant, held, Nor is the fact t ha t suit is brought in the 
tha t the application was made in t ime : Mar- wrong township a ground for such change; 
shall v. Kinney, 1-580. the objection is to be raised by ^l^a in abate-

The change must be granted where a motion m e n t : Meunch v. Breitenbach, 41-527. 

4783. N e x t n e a r e s t jus t ice . 3534. When said change is allowed, said 
justice shall transmit all the original papers in said case, and a transcript of 
his proceedings to the next nearest justice in the township, if there be any, if 
not, to the next nearest justice in his county, and said justice shall proceed to 
try said case, and if he cannot t ry the same immediately, he shall then fix a 
time therefor, of which all parties shall take notice. [R., § 3876.] 

Although the justice from whom the change change shall designate by name the next jus-
is taken commit an error in sending the case tice to whom the case is sent. This is a judi-
to a justice who is not the nearest one in the cial determination, and in no other way can it 
county to whom it might be sent, yet the be known who is the proper justice to whom 
just ice to whom the case is thus sent cannot the case has been transferred. Until the jus-
review such decision, and will have jurisdic- tice does determine and designate such nearest 
tion, and his action cannot be collaterally at- justice, the change of venue is not complete 
t acked : Tennis v. Anderson, 55-625. and no other justice can acquire jurisdiction: 

I t is necessary that the justice granting a Bremner v. Hallowell, 59-433. 

4784. Tit le to real property . 3535. If the title to real property be put 
in issue by the pleadings, supported by affidavit, or shall manifestly appear 
from the proof on the trial of the issue, the justice shall, without further pro
ceedings, certify the cause and papers, with transcript of his docket showing 
the reason of such transfer, to the circuit [district] court, where the same shall 
be tried on the merits. No cause so transferred shall be dismissed because tho 
justice erred in transferring the same. [R., §§ 3877-8; C , '51, §§ 2287-8.] 

That title cannot be determined in action of forcible entry and detainer, see § 4869. 

4785. Other causes s evered . 3536. But when a case is thus transferred. 
or dismissed on account of the title to land being involved, if there are other-
causes of action not necessarily connected, they may be severed and the latter 
tried before the justice. [R., § 3879; C , '51, § 2289.] 

, THE TEIAL. 

4786. D e m a n d for j u r y . 3537. Unless one of the parties demand a 
trial by jury at or before the time for joining issue, the trial shall bo bv the 
justice. [R\, §3880; 0., '51, §2290.] 

For a reasonable t ime after the filing of de- demand a ju ry t r ia l : Hall v. Chicago, B. & Q. 
fendant 's answer plaintiff has the right to B. Co., 65-258. 

4787. D i s m i s s a l of ac t ion . 3538. If the plaintiff fails to appear by him
self, his agent or attorney, on the return day, or at any other time fixed for 
the trial, the justice shall dismiss the case and render judgment* against twin 
for costs, except in the case provided in the next section. [R., § 3881; C , '51, 
§ 2291.J 

If plaintiff appears before decision on a mo- ance, the motion should be oven med: Wi ight 
t ion lor nonsuit on account of his non-appear- v. Philips, 2 G. Gr., 191. 

4788. W r i t t e n i n s t r u m e n t filed. 3539. When the suit is founded on 
an instrument of writing, purporting to have been executed by the defendant, 
in which tffe demand of the plaintiff is liquidated, if the signature of the de
fendant is not denied under oath, and if the instrument has been filed with the 
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justice previous to the day for appearance, he may proceed with the cause 
whether the plaintiff appear or not. [R., § 3882; Ci, '51, § 2292.] 

A nonsuit for failure of plaintiff to appear wi th the justice prior to appearance day, as 
should not be entered where the action is upon authorized by l a w : Jewett v, McLelland, 3 G. 
a wri t ten instrument which has been filed Gr. ,568. 

4789. Defaul t i n such. case . 3540. In the case provided for in the last 
section, if the defendant does not appear, judgment shall be rendered against 
him for the amount of the plaintiff's claim. [R., § 3883; C , '51, § 2293.] 

4790. Defaul t i n o ther cases . 3541. But if, where the plaintiff's claim, 
is not founded on such written instrument, the defendant does not appear, the 
justice shall proceed to hear the allegations and proofs of the plaintiff, and 
shall render judgment thereon for the amount to which he shows himself 
entitled, not exceeding the amount stated in the notice. [R., § 3884; C , '51, 
§ 2294.] 

4791. Counter-c la im. 3542. In the cases contemplated in the last two 
sections, if the defendant has previously filed a counter-claim, founded on a 
written instrument purporting to have been signed by the plaintiff, calling for 
a certain sum, the justice shall allow such counter-claim in the same manner 
as though the defendant had appeared, and shall render judgment accordingly. 
[R., §3885; C , '51, § 2295.] 

4792. J u d g m e n t set as ide. 3543. Judgment dismissing the cause, or 
by default, may be set aside by the justice at any time within six days after 
being rendered, if the party applying therefor can show a satisfactory excuse. 
[R., §3886; C , '51, §2296.'] 

This section applies only to cases where So, where defendant appeared and answered, 
there has been personal service. In case of bu t did not appear at t ime of trial , and judg-
judgment upon service by publication, § 4084 ment was rendered against him, held, tha t it 
is applicable: Taylor & Farley Organ Co. v. was not a judgment by default: Douglass v. 
Plumb, 57-33. Langdon, 29-245. 

A judgment by default cannot be set aside No notice to the opposite par ty of a motion 
on a showing, supported by affidavits, t ha t to set aside default is necessary: Stivers v. 
the justice entered judgment by default be- Thompson, 15-1; Park v. Batcliffe, 42-42. 
fore a particular t ime of day. The recitals of As to wha t is a satisfactory excuse, much is 
the judgment are conclusive upon that point : left to the discretion of the just ice: Stivers v. 
Cory v. King, 49-365. Thompson, 15-1. 

Where defendant appears and demands a A judgment of a justice will not be reversed 
jury, and judgment is rendered against h im on wri t of error for error in rendering default, 
for want ot an answer, such judgment is not which might have been corrected by motion 
by default in such sense that it can be set under this section, when no such motion was 
aside on motion, as provided for in case of made before the jus t ice; §4397 is applicable 
judgment by default : Bhodes v. De Bow, in such case: Leonard v. Hallem, 17-564; 
5-260. Smith v. Parker, 28-359. 

4793. N e w trial . 3544. In such cases a new day shall be fixed for trial, 
and notice thereof given to the other party or his agent. [R., § 3887; C , '51, 
§ 2297.] 

4794. Costs . 3545. Such orders shall be made in relation to the addi
tional costs thereby created as the justice shall think equitable. [R., § 3888; 
C , '51, § 2298.] 

A n order of the justice, upon setting aside default, tha t it be at the cost of defendant, held 
correct: Stivers v. Thompson, 15-1. 

4795. E x e c u t i o n reca l led . 3546. Any execution which may in the 
meantime have been issued, shall be recalled in the same manner as in cases 
of appeal. [R , § 3889; C , '51, § 2299.] 

4796. J u r y s u m m o n e d . 3547. If a jury trial be demanded, the justice 
shall issue his precept to some constable of the township, directing him to 
summon the requisite number of jurors possessing the same qualifications as 
are required in the circuit [district] court. [R., § 3890; C , '51, § 2301; 9 Gr. A., 
ch. 174, § 6.] 
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4797. N u m b e r of jurors . 3548. The jury shall consist of six jurors, 
unless a smaller number be agreed upon between the parties. Each part}'-is 
entitled to three peremptory challenges and no more. Anj7 deficiency in their 
number, arising from any cause, may be supplied by summoning others in the 
manner above directed. [R., § 3891; C , '51, § 2302.] 

4 7 9 8 . D i s c h a r g e of jury . 3549. The justice may discharge the jury, 
when satisfied that they cannot agree, and shall immediately issue a new pre
cept for summoning another, to appear at a time therein fixed, not more than 
three days distant, unless the parties otherwise agree. [R., § 3892; C , '51, 
§ 2303.] 

4799. M o t i o n i n arrest . 3550. No motion in arrest of judgment, or to 
set aside a verdict, can be entertained by a justice of the peace. [R., § 3893; 
C , '51, § 2304.] 

I n s t r u c t i o n s : A justice of the peace has 
no power to give instructions to a ju ry sitting 
in the trial of a case before h i m : St, Joseph 
3Ifg. Co. v. Harrington, 53-380. 

Where it appeared upon writ of error to the 
circuit court tha t the justice had given in
structions to the jury, held, tha t the cause 
should have been remanded for new trial, al
though the giving of instructions was not 
urged as error: Ibid. 

T a k i n g e a se f rom j u r y : Where a ju ry 
is called in a case before a justice, and duly 
impaneled, the justice cannot take the case 
from the jury. His only power is to discharge 
the ju ry if they fail to agree : Hunt v. Farm
ers' Ins. Co., 74-231. 

"When t o "be e n t e r e d : A judgment on the 
verdict of a ju ry should be entered up forth
wi th ; and where there was a delay of sixty 
eiays in entering judgment , held, t ha t the 
judgmen t so entered was void: Harper v. 
Albee, 10-389. 

Such juelgment might be reversed on a wri t 
of error, but cannot be appealed from: Ibid.; 
Brown v. Scott, 2 G. Gr., 454; Guthrie v. Hum
phrey, 7-23. 

'• F o r t h w i t h " means wi th in a reasonable 
t i m e ; and held that , where a confession was 
made on Saturday night before a justice and 
entered up Monday morning, it was in t ime; 
and tha t even when there is unreasonable de
lay, the judgment would, as between the par
ties, be voidable, but not void: Burchett v. 
Casady, 13-342. 

S e t t i n g a s i d e v e r d i c t ; n e w t r i a l : A 
justice of the peace has no authority to set 
aside a verdict of the j u r y : Dupont v. Down
ing, 6-172. 

Nor to grant a new t r ia l : Helmieh v. John
son, Mor., 89. 

The justice has no power to set aside the 
verdict or to arrest the judgment , when the 
verdict is rendered. He has no etiscretion in 
the matter, but is required absolutely to enter 
judgment for the amount thereof, and in so 
doing he performs a merely clerical d u t y : 
Atkinson v. Chicago & N. W. R. Co., 70-68. 

R e l a x i n g c o s t s : The justice cannot en
tertain a motion after judgment to retax 
costs: Miller v. Haley, 66-260. 

Where a verdict was rendered a t 10:30 P. M. 
on one day and judgment entered on the 
docket at 11 A. M. the next day, it was held 
tha t the s ta tu te was sufficiently complied with: 
Davis v. Simma, 14-154. 

E n t r y u p o n t h e d o c k e t constitutes the 
rendition of the j udgmen t : Brown v. Scott, 
2 G. Gr., 454. 

F o r m : A justice in rendering judgment 
need follow no particular form: Stowers v. 
Milledge, 1-150; Barrett v. Garragan, 16-47; 
Church v. Grossman, 41-373. 

An entry reciting, " a f t e r hearing all the 
testimony on both sides it is believed that the 
plaintiff is entitled to seventy-five dollars 
debt," etc., held sufficient to constitute a judg
ment : Stowers v. 3Iilledge, 1-150. 

Where the transcript of the judgment of a 

4800. Verdic t . 3551. The verdict of the jury must be general. .But 
where there are several plaintiffs or defendants, the verdict may be for or 
against one or more of them. [R., § 3894; C , '51, § 2305.] 

I n an action for balance due for the pur- If the verdict returned by the jury is ince>r-
chase of property, it is error to render judg- rect in form, the justice may advise the jurors 
men t on a verdict of the ju ry " for the as to the proper torm, and direct a new ver-
plaintiff" without an assessment eif damages: diet in that form to be rendered: Wright v. 
Bartle v. Plane, 68-227. Phillips, 2 G. Gr., 191. 

JUDGMENT AND PROCEEDINGS INCIDENT TEtEKETO. 

4801. J u d g m e n t . 3552. In cases of dismissal, confession, or on the ver
dict of a jury, the judgment shall be rendered and entered upon the docket 
forthwith. In all other cases, the same shall be done within three days after 
the cause is submitted to the justice for final action. [R., § 3895; C , '51, 
§ 2306.] 
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justice of the peace showed the t ime, place, Entr ies in part icular cases, i rregular in 
parties, matter in dispute and the result, held, form, held sufficient: Moore v. Manser, 9-47; 
tha t it showed all the requisites of a valid Lavalle v. Badgly, 33-155. 
j u d g m e n t : Church v. Grossman, 41-373. P r e s u m p t i o n s : In a collateral proceeding 

Where the time, place, parties, mat te r in liberal rules are recognized in relation to judg-
dispute and the result were so concisely and ments of justices of the peace: Williams v. 
clearly stated as to be unmistakable, held, Brown, 28-247. 
t ha t the entry was sufficient: Barrett v. Gar-
ragan, 16-47. 

4802. I n e x c e s s of jur i sd ic t ion . 3553. If the sum found for either 
party exceed the jurisdiction of the justice, such party may remit the excess 
and take judgment for the residue, but he can never afterward sue for the 
amount so remitted. [R., § 3896; C , '51, § 2307.] 

4803. D i s m i s s a l . 3554. Instead of so remitting the excess, the party 
obtaining such verdict mav elect to have judgment dismissing the action, in 
which case the plaintiff shall pay the costs. [R., § 3897; C , '51, § 2308.] 

[The word " plaintiff " in the last line is " said parties " in the original rolls, but as the Re
vision and the Code commissioners' report each have the section as herein given, the word 
"pla int i f f" is retained as in the printed Code, " said parties " being probably a clerical error 
corrected by the editor.] 

4804. M u t u a l j u d g m e n t s . 3555. Mutual judgments between the same 
parties, rendered bv the same or different justices, mav be set off against each 
other. [R., § 3898"; C , '51, § 2309.] 

4805. C o u r s e p u r s u e d . 3556. When rendered by the same court, the 
same course shall be pursued as is prescribed in the circuit [district] court. 
[R., §3899; C , ' 5 1 , § 2310.] 

4 8 0 6 . B y d i f f e ren t j u s t i c e s . 3557. If the judgment proposed to be set 
off was rendered by another justice, the party offering it must obtain a tran
script thereof, wTith a certificate of the justice who rendered it indorsed 
thereon, stating that no appeal has been taken, and that the transcript was 
obtained for the purpose of being used as a counter-claim in that case. [R., 
§3900; C , '51, §2311.] 

4807. T i m e . 3558. Such transcript shall not be given until the time for 
taking an appeal has elapsed. [R., § 3901; C , '51, § 2312.] 

4808. D o c k e t e n t r y . 3559. The justice so giving a transcript shall 
make an entry of the fact in his docket, and all other proceedings in his court 
shall thenceforth be stayed. [R., § 3902; C , '51, § 2313.] 

4809. E x e c u t i o n for balance . 3560. Such transcript being presented 
to tbe justice who has rendered a judgment between the same parties as afore
said, if execution has not been issued on the judgment rendered by him, 
he shall strike a balance between the judgments and issue execution for such 
balance. [R., § 3903; C , '51, § 2314.]' 

4810. E x e c u t i o n o n transcr ip t . 3561. If execution has already issued, 
the justice shall also issue execution on the transcript filed with him, and de
liver it to the same officer who has the other execution. [R., § 3904; C , '51, 
§ 2315.] 

4811. E x e c u t i o n s se t off. 3562. Such officer shall treat the lesser exe
cution as so much cash collected on the larger, and proceed to collect the bal
ance accordingly. [R., § 3905: C , '51, § 2316.] 

4812. Costs. 3563. The above rules as to counter-claim are subject to the 
same prohibition as to setting off costs, when the effect will be to leave an in
sufficient amount of money actually collected to satisfy the costs of both judg
ments, as is contained in the rules of proceeding in the circuit [district] court. 
[R,, §3906; C., '51, §2317.] 

4813. Transcr ipt filed. 3564. When the judgment of another justice is 
thus allowed to be set off, the transcript thereof shall be filed among the 



1422 CODE OF CIVIL PRACTICE. [CODE, gg 3565-3571 

papers of the case in which it is to be so used, and the proper entry made in 
the justice's docket. [R.. § 3907: C , '51, § 2318.] 

4814. Refusa l to a l l o w set-off. 3565. If the justice refuses the judg
ment as a set-off, he shall so certify on the transcript, and return it to the party 
who offered it. When filed in the office of the justice who gave it, proceedings 
may be had by him in the same manner as though no transcript had been cer
tified by him. [R., § 3908; C , '51, § 2319.] 

4815. J u d g m e n t b y confess ion . 3566. A judgment by confession with
out action, may be entered by a justice of the peace for an amount within his 
jurisdiction, and the provisions of law regulating judgments by confession in 
courts of record, shall, as far as applicable, apply to confessions of judgment 
before a justice of the peace, and the justice shall enter such judgments on his 
docket, and may issue execution thereon as in other cases. [R., §§ 3397, 3401; 
C , '51, §§ 1837, 1841.] 

FILING TKANSCKIPTS IN T H E CLEBK.'s OEEIOE. 

4816. M a y b e d o n e w h e n . 3567. The party obtaining a judgment in a 
justice's court for more than ten dollars, may cause a transcript thereof to be 
certified to the office of the clerk of the circuit [district] court in the countv. 
[R., §3909; C , ' 5 1 , § 2320.] 

A transcript of a judgment before a justice clerk's office in the county where rendered: 
can only be filed and become a lien in the Blaney v. Hanks, 14-400. 
county where rendered. To make it a hen in The filing of a transcript does not prevent 
another county, a transcript must be taken to the prosecution of an appeal or writ of error : 
such county from the judgment as filed in the Wilson v. Robinson, 61-357. 

4817. M a n n e r a n d effect. 3568. The clerk shall forthwith file such 
transcript, and enter a memorandum thereof in his judgment docket, noting 
the time of filing the same, and from the time of such filing it shall be treated 
in all respects, as to its effect and mode of enforcement, as a judgment ren
dered in the circuit [district] court as of that date. And no execution can 
thereafter be issued by the justice on the judgment. [R., § 3910; C , '51, 
§ 2321.] 

Execution on the judgment so filed may be issued at a n y t i m e within twenty years: McCoy 
v. Cox, 54-595. 

EXECUTIONS AND PROCEEDINGS TIIE EBON. 

4818. W h e n a n d b y w h o m issued. 3569. Executions for the enforce
ment of judgments in a justice's court, may be issued as provided in this chap
ter, at any time within ten years from the entry of the judgment, but not 
afterward. [R , § 3911; C , '51, § 2322.] 

This section, extending the time within the Revision had not expired when the Code 
which execution may issue on the judgment was enacted, but not to cases where such time 
beyond that provided in the Revision, is appli- had expired: Woods v. Haviland, 59-476. 
cable to cases in which the t ime allowed under In general, see § 4258 and notes. 

4 8 1 9 . F o r m . 3570. Such execution shall be against the goods and chat
tels of the defendant therein, and shall be directed to any constable of the 
county. [R , § 3912; C , '51, § 2323.] 

An execution specifying who recovered the Immatured crops cannot be levied upon and 
j udgmen t and ngainst whom it was recovered, sold on execution as personal property : Elli-
but not reciting formally the names of the thorpe v. Beidesil, 71-315. » 
parties to the action, hell sufficient: Williams 
v. Brown, 28 -247. 

4 8 2 0 . R e t u r n . 3571. It must be dated on the day on which it is issued, 
and made returnable within thirty days thereafter. [R., § 3913; C , '51, § 2324.] 
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4821. Renewable. 3572. If not satisfied when returned, it may be re
newed from time to time by an indorsement thereon to that effect, signed 
by the justice, and dated of the date of such renewal. [R., § 3914; C , '51, 
§ 2325.] 

4822. For thirty days. 3573. Such indorsement must state the amount 
paid on such execution, and shall continue the execution in full force for thirty 
days from the date of renewal. [R., § 3915; C, '51, § 2326.] 

4823. Property sold. 3574. Property levied on before such renewal, 
may be retained by the officer and sold after renewal. [R., § 3916; C, '51, 
§ 2327.] 

A sale after the expiration of the execution newal as here contemplated, will be valid: 
under which levy is made, and without re- Walton v. Wray, 54^531. 

APPEALS. 

4824 . When allowed. 3575; 18 G. A., ch. 163. Any person aggrieved 
by the final judgment of a justice, may appeal therefrom to the circuit [dis
trict] court in the county. But no appeal shall be allowed in any case when 
the amount in controversy does not exceed twenty-five dollars. [R., § 3917; C , 
'51, § 2328.] 

R i g h t of appeal : Whenever, in any case, 
there is final judgment before a justice, the 
right of appeal is given, unless denied by ex
press provision or necessary implication. So 
heldin an action against a defendant for viola
tion of a city ordinance under a charter giving 
justices jurisdiction in such cases: Dubuque v. 
Rebman, 1-444. 

But if the justice exercises a new jurisdic
tion created by statute, in which the proceed
ings are summary and different from the 
common law, certiorari and not appeal is the 
proper method of review: Ibid. 

Only after j u d g m e n t : A party cannot 
appeal from the verdict of a jury. There must 
first be a judgment by the justice upon such 
verdict: Kimble v. Biggin, 2 G. Gr., 245; 
Brown v. Scott, 2 G. Gr., 454; Guthrie v. 
Humphrey, 7-23. 

F r o m judgmen t b y default : An appeal 
may be taken from a judgment by default: 
Butler v. Heeb, 38-429. 

F r o m nonsu i t : An appeal may be taken 
from a judgment of nonsuit on the evidence: 
Oilson v. Johnson, 4-463. 

The dismissal of act ion against a gar
nishee may be reviewed by appeal: Hodge v. 
Buggies, 36-42. 

P r o m j u d g m e n t u p o n t h e evidence: If 
the final judgment of the justice upon the 
evidence is wrong, the proper remedy is by 
appeal and not by writ of error: Lane v. Gold
smith, 23-240. 

E r r o r s of l aw committed in proceedings 
which end in final judgment, and which affect 
the merits of the controversy, may be reviewed 
on appeal unless waived: Belding v. Torrence, 
39-516. 

The right of appeal exists whether the judg
ment complained of, if final, is one of law or 
fact: Griffin v. Moss, 3-261. 

J u d g m e n t s not final: An error of the 
justice in entertaining jurisdiction where 
there is no notice, and rendering judgment on 
default, should be corrected by writ of error 
and not by appeal: Craine v. Fulton, 10-457. 

So an error of the justice in refusing to en

tertain jurisdiction and dismissing the case 
cannot be reviewed by appeal: Belding v. Tor
rence, 39-516. 

Where the justice dismisses the action for 
failure of plaintiff to appear, and renders 
judgment against him for costs, the plaintiff 
is not thereby precluded from recovering in 
another action, and therefore the judgment is 
not final and can be reviewed only on writ of 
error. No appeal can be taken in such cat,e : 
Strieker v. Holtz, 50-291. 

E r r o r i n r u l i n g on a d e m u r r e r cannot 
be reviewed on appeal, as the appeal brings up 
the case for trial on the merits, and waives 
all such errors or irregularities: Leftwick v. 
Thornton, 18-56. 

J u d g m e n t on an a w a r d cannot be re
viewed on appeal, as the result would be to 
try the case anew instead of passing only 
upon the validity of the award: Whitis v. 
Culver, 25-30. 

As be tween appea l a n d w r i t of er ror , 
see, also, § 4846. 

A m o u n t in con t rove r sy : This limitation 
of the right of appeal to cases in which the 
amount in controversy exceeds twenty-five 
dollars is not unconstitutional as depriving 
the party of a trial before a common-law jury 
in such cases. The constitution authorizes 
the legislature to provide for trial by jury of 
less than twelve, in inferior courts, irrespect
ive of the right of appeal: Higgins v. Farm
ers' Ins. Co., 60-50. 

Whore the delendant makes a tender which 
is not accepted, the amount in controversy is 
the difference between the amount claimed 
and the amount tendered, and if that does not 
exceed twenty-five dollars no appeal is al
lowed : Young v. McWaid, 57-101. 

In determining the amount in controversy 
under this section the costs taxed up by the 
justice of the peace will not betaken into con
sideration: Curran v. Excelsior Coal Co., 
63-94. 

Where plaintiff claimed less than twenty-
five dollars in his account, and defendant set 
up, not by way of counter-claim, but as a de-
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fense, the payment of more than twenty-five 
dollars to plaintiff on the indebtedness, held, 
tha t the amount in controversy was what was 
claimed and not what defendant alleged that 
he had paid : Boyle v. Wilcox, 59-466. 

Where the amount claimed by plaintiff is 
more than twenty-five dollars and he recovers 
less than tha t amount, and defendant appeals, 
the amount in controversy is that claimed by 
plaintiff, and not that for which judgment is 
rendered, for plaintiff may, on appeal, if he 
establishes his right thereto, recover the whole 
amoun t of his claim: Lundak v. Chicago & 
N. XV. R. Co., 65-473. 

The question whether the amount in contro
versy between the parties exceeds twenty-five 
dollars is to be determined from the pleadings. 
Whenever one of the parties to the litigation 
has asserted a claim or demand in his pleaelings 
upon which he asks relief against his adversary, 
which the other par ty denies, a controversy ex
ists between them as to such claim or demand, 
and it is immaterial tha t upon the trial of the 
appeal the par ty asserting such demand does 
not introduce evidence to substantiate it, or is 
able to prove but a portion of it. Such failure 
of evidence will not justify the dismissal of the 
appeal where the amount stated in the plead
ings is sufficient: Sterner v. Wilson. 68-714. 

"Where plaintiff's cause of action was for less 
t h a n twenty-five dollars, but defendant inter
posed a counter-claim for more than that 
amount , and judgment was rendered against 
plaintiff for costs and he appealed, held, tha t 
as the appeal brought up the whole contro
versy for trial anew, the amount of the coun
ter-claim was involved and the appeal was 
proper : Perry v. Conger, 65-588. 

If t he par ty in whose favor judgment is 
rendered for more than twenty-five dollars re
mits the excess over that amount the opposite 
pa r ty cannot appeal: Milner v. Gross, 66-252. 

Where plaintiff on a claim for one hundred 
dollars recovers less than twenty-five dollars 
he may, before appeal is taken, remit all claim 
for more than twenty-five dollars, and thus 
prevent appeal: Bateman v. Sisson, 70-518; 
Vorwald v. Marshall, 71-576. 

As to dismissal of appeal where the amount 
in controversy is not sufficient, see notes to 
§ 4839. 

As to what is deemed the amount in contro
versy in other cases, see J§ 4757 and 4402 and 
notes. 

W a i v e r o f r i g h t t o a p p e a l : A party may 
by agreement, before or after the judgment is 
rendered, relinquish or waive his right of ap
peal from such judgment . (Overruling Clark 
v. Gibson, Mor., 328): Lyon v. Sanders, 3 G. 
Gr., 332. 

A par ty cannot appeal from a judgment 
entered before a justice of the peace by his 
consent: Stever v. Heald, 61-709. 

The filing of the transcript in the clerk's 
office does not prevent the taking of appeal or 
writ of error: Wilson v. Robinson, 61-357. 

W a i v e r of error: Any error in the ruling 
upon an incidental motion is waived by an
swering and proceeding in the case: Rahn v. 
Greer, 37-627. 

Error in dismissing an action upon refusal 
to give security for costs is waived by com
mencing a new suit on the same cause of 
action: Gordon v. Ellison, 9-317. 

W i t h d r a w a l , a b a n d o n m e n t or d i s 
m i s s a l of appea l : A par ty may wi thdraw 
his appeal, at least with the acquiescence of 
the other pa r ty : McKeever v. Horine, 12-227. 

After giving of notice and bond, but before 
filing of transcript, the appellant may with
draw his appeal and move before the justice 
to have the judgment set aside: Park v. Rat-
cliffe, 42-42. 

Where the steps for an appeal were taken 
before the justice, bnt it was not prosecuted 
for four years, held, tha t appellant coulel not 
object to his property being subjected to the 
payment of the j udgmen t : Warder v. Rivers, 
64-412. 

A par ty may be allowed to dismiss his ap
peal in the court to which it is taken: Harper 
v. Albee, 10-389; Goodenow v. Perry, 12-350. 

A party has the same r ight to dismiss his 
appeal as to dismiss any other action: Harris 
v. Laird, 25-143. 

Motion before justice to correct error: 
Where the party prejudiced by the error of 
the justice might have it corrected on motion 
before t he justice, he cannot maintain a writ 
of error to correct the error until he has made 
such motion and it has been overruled: 
Leonard v. Hallem, 17-564; Smith v. Parker, 
28-359. 

But if the justice has no jurisdiction the 
par ty prejudiced need take no stops before the 
justice to remedy the error in assuming juris
diction, bu t may proceed by writ of error, or, 
if he does not know of the judgment in time 
for that , may maintain an independent action 
to set the judgment aside: Holmes v. Hull, 48-
177. 

P a r t y t o appea l : It is only parties to the 
action tha t have a right to appeal. A surety 
on a replevin bond cannot appeal from a judg
ment against his principal, and relitigate his 
principal's claim to the proper ty: Crites v. 
Littleton, 23-205. 

A p p e a l s t o s u p e r i o r c o u r t : See § 769 and 
notes. 

4 8 2 5 . T ime . 3576. The appeal must be taken and perfected within 
twenty days after the rendition of the judgment. [R., § 3918; C , '51, § 2329.] 

An appeal is not perfected until the bond is 
filed and the sureties approved: Brown v. 
Beeseti, 13-185: McKeever v. Horine, 12-227. 

An appeal taken after the lapse of twen ty 
days is in effect no appeal, and the case should 
be stricken from the docket of the circuit 
court . In such case the court has no jurisdic
tion to render any judgment except for costs: 
Martin v. Croker, 62-328. 

When the method of taking an appeal pro
vided by the next section is pursued, the 
appeal must be perfected wi thin twenty days 
as in other cases: McBrearty v. Dyer, 6-528. 

The appeal is not effected by a writ or pro
cess, but by notice, an appeal bond and a cer
tified transcript of the proceedings: May v. 
Wilson, 20-117. 
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4 8 2 8 . B y c l e r k . 3577. If within twenty days the appellant is prepared 
to take his appeal, and is prevented only by the absence or death of the jus
tice, or his inability to act, he may apply to the clerk of the circuit [district] 
court of the county for the allowance of his appeal. [R., § 3919; C. , '51 , 
§ 2330.] 

4 8 2 7 . HOW s e c u r e d . 3578. Such application shall be founded on an 
affidavit, stating the amount and nature of the judgment, and the time of the 
tendition thereof, as nearly as practicable, and the reason why he thus applies. 
[R., §3920; C , '51, §2331.] 

4 8 2 8 . A c t i o n of c l e r k . 3579. The clerk has thereupon the same power 
to act in the premises as the justice would have had. l i e may require the 
books and papers of the justice to be delivered to him, for which purpose he 
may issue a precept to the sheriff to that effect, if necessary, and may make 
out and file the transcript. After this he shall return to the office of the jus
tice of the peace all the papers proper to be kept by the justice. [R., § 3921; 
C , '51, § 2332.] 

4 8 2 9 . F o r m of b o n d . 3580. The appeal shall in no case be allowed un
til a bond in the following form, or its equivalent, is taken and llled in the 
office of the justice or clerk as above provided, in an amount sufficient to secure 
the judgment and costs of appeal: 

The undersigned acknowledge ourselves intlebted to •—— -—— in the sura 
of dollars, upon the following condition: Whereas has ap
pealed from the judgment of , a justice of the peace, in an action 
between as plaintiff and defendant. 

ISfow, if said appellant pays whatever amount is legally adjudged against 
him in the further progress of this cause, then this bond to be void. 

Approved, A B , principal. 
E F , justice. C D , surety. 

If the judgment be affirmed, or if on a new trial the appellee recovers, or if 
the appeal be withdrawn or dismissed, judgment shall be rendereKl against the 
principal and surety in said bond. [R., § 3922; C , '51, § 2333.] 

T h e b o n d : A bond equivalent in form to within the general provisions of g 336, as to de-
that given in the statute and substantially fective bonds): Brock v. Manatl, 1-128. 
complying with its requirements is sufficient: The justice is not entitled to any fee ror ap-
Moorev. Manser, 9-47. proving an appeal bond which is prepared by 

Where the bond is not, in form or substance, the attorney and handed him ready for ap-
sucii as is required by statute, it is error lo en- proval : McKay v. Maloy, 53-33. 
fer up judgment thereon against the sureties, The justice may refuse to approve the bond 
as authorized by s tatute when the bond is in unless the surety justifies as here required, 
the form prescribed: Wilson v. Knight, 8 and may require the suie ty to himself make 
G. Gr.. 126. affidavit as to his qualification: Lane v. Qold-

Any defect in the bond may be cured by smith, 23-240, 
tendering a sufficient bond in the court to As to judgment against sureties, see § 48'ki. 
which the appeal is taken (such case being 

4 8 8 0 . P r o c e e d i n g s s u s p e n d e d . 3581. Upon the appeal being taken in 
accordance with the foregoing provisions, all farther proceedings in the cause 
by him shall be suspended. [R., § 3923; C , '51, § 2334.] 

On failure to file transcript the appeal ma}' Fur ther as to abandonment , see notes to 
be regarded as abandoned and the execution § 4824. 
mj issue: Goodman v. Allen, 72-616. 

4 8 8 1 . I f e x e c u t i o n i s s u e d . 3582. If, in the meantime, an execution has 
oeen issued, the justice shall give the appellant a certificate that the appeal 
has been allowed. Upon that certificate being presented to the constable, he 
shall cease farther action, and release any property that mav have been taken 
in execution. [R., § 3921; C , '51, § 2335.] 

4 8 8 2 . P a p e r s i l lod, 3583. Upon the taking of any appeal, the justice 
shall file in the office of the clerk of the circuit [district] court, all the original 

V O L . I I — 90 
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papers relating to the suit, with a transcript of all the entries in his docket. 
[R., §3925; C", '51, § 2336.] 

Whenever the transcript and papers from not entitled to legal consideration: Brown v, 
t he justice are filed in t he office of the clerk of Scott, 2 G. Gr., 454. 
the court to which appeal is taken, the cause An amended transcript sent up by the jus-
is to be deemed in tha t cour t : Holloway v. tice wi th in the t ime for filing transcript 
Baker, 6-52. should be considered: Smith v. Snodgrass. 4 

Notes or other evidences of indebtedness, G. Gr., 282. 
claimed to be those on which the action before The justice is not required to pay the clerk's 
the justice was baseel, and not certified by the fee for the filing of the transcript in the ciin
just ice with his record, are not to be received cuit court, and therefore cannot demand pre-
in evidence on the appeal unless marked filed payment to him of such fee before filing his 
by t he justice or otherwise identified as the transcript in the clerk's office: McKay v. .Ma-
same as those used in the trial of the case be- loy. 53-33. 
fore the justice. Otherwise the identity of The term " filed " as used in this section 
the cause of action tried on appeal with that and the following means simply deposited in 
tried before the justice would not appear: the clerk's office. Failure of the clerk to min
ora/'-; v. Diltz, 2 G. Gr,, 570. u te it as filed on the appearance docket will 

The certificate of an ex-justice in relation to not defeat such filing: Harrison v. Clifton, 
proceedings had before him while in office is 75-636. 

Amendment of pleadings, see notes to §4839. 

4 8 3 3 . D e e m e d i n court . 3581. Upon the return of the justice being 
filed in the office of the clerk, the cause will be deemed in the circuit [district] 
court. [R , § 3926; C , '51, § 2337.] 

W h e r e the appellant refused to pay the fil
ing fee, and afterwards the transcript was lost 
so tha t the clerk could not file it when the 
fee was afterwards tendered, and no substitute 
was procured, held, tha t appellant must be con-

Should be filed for regular term: The 
" next " term of court at which the transcript 
should be filed is the next regular term. The 
re turn should not be made to a special t e r m : 
Coon v. Matthews, 10-290. 

T r i a l t e r m : Unless ten days intervene be
tween the taking of the appeal and the com
mencement of the next term, neither par ty 
can be required to go to trial at tha t t e r m : 
Seeberger v. 31iller, 20-428. 

The rule as to the trial term is the same as 
in case of original actions in the same court : 
Mediken v. Mason, 10-406. 

sidered to have abandoned his appeal: Good
man v. Allen, 72-616. 

Notice not essential to jurisdiction, see notes 
to § 4837. 

Dismissal of appeal, see notes to § 4824. 

Dismissal or affirmance for failure to 
file t r a n s c r i p t : Failure of the justice to file 
his transcript at the proper term is not suffi
cient ground for an affirmance of the judg
men t : Fisher v. Harber, 10-293. 

If the appellant fails to have a transcript 
filed it may be filed by appellee, and he may 
then have the appeal dismissed or the judg
men t affirmed: Holloway v. Baker, 6-52. 

The neglect of the justice to make the re
tu rn in the proper time is not a ground for dis
missing the appeal: Whitcomb v. Holloway, 4 G. 
Gr., 311. And see Whitehead v. Thorp, 22-425. 

4 8 3 4 . R e t u r n a m e n d e d . 3585. The circuit [district] court may, by rule, 
compel the justice to allow an appeal, or to make or amend his return accord
ing to law. [R., § 3927; C , '51, § 2338.] 

Where a par ty fails to take the proper steps Application to the court to which the appeal 
to compel the furnishing of a perfect t ran- is taken, to require a more complete tran
script, he cannot take advantage of such de- script, should not be refused if made in due 
feet for judgment on appeal: Whitmore v. t i m e : Atwater v. Woodward, 4 G. Gr., 431. 
Divilbis, 10-68. 

4 8 3 5 . Mis takes corrected . 3586. Where an omission or mistake has 
been made by the justice in his docket entries, and that fact is made unques
tionable, the circuit [district] court may correct the mistake or supply the 
omission, or direct the justice to do so. [R., § 3928; 0., '51, § 2339.] 

Correction of justice's record may be made fully tried on the issues presented before the 
by the court to which the appeal is taken, if a jus t ice : Cooper v. Woodrow, 3-189. 
mistake or omission therein is unquestionably The court may hear evidence explaining a 
established, in order tha t the case may be mistake or showing an omission in the jus

tice's record: Brown v. Beesett, 13-185. 

4 8 3 6 . R e t u r n , w h e n m a d e . 3587. If an appeal is allowed ten days 
before the next term of the circuit [district] court, the justice's return must be 
made at least five days before that term. All such cases must be tried when 
reached, unless continued for cause. [R., § 3929; C , '51, § 2310.] 
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Under a rule of court allowing appellee to 
pay the filing fee and have the appeal dock
eted and the judgment of the justice affirmed, 
upon a failure of appellant, after taking the 
appeal, to pay the fee and cause the case to be 
docketed, the appellee is not entitled to such 
affirmance where the clerk dockets t he case 
w i thou t having required the fee in advance 
from appellant: Squires v. Millett, 31-169. 

If the default or omission in paying the 
docket fee in such cases is remedied before the 
opposite party has suffered any detr iment or 
made objection on that account, a motion for 
affirmance should not afterwards be allowed 
on that g round: Hinman v. Weiser, 9-561; 
Robertson v. Eldora B., etc., Co., 27-245. 

So an offer of appellant to pay the fee be
fore the ruling of the court on the motion to 
affirm would render it improper to sustain the 
mot ion: Squires v. Millett, 31-169. 

But where the rule of court required pay
ment of docket fee by appellant by the morn
ing of the second day, and the motion to affirm 
was made on the third day and determined on 
the ninth day, held, tha t an offer on the last-
named day by appellant to pay the fee, with
out showing a good excuse for not having 

sooner paiel it, would not render an order of 
affirmance made on such motion erroneous: 
State v. Glass, 9-325. 

So, where the rule required payment of the 
docket fee at the beginning of the term, held, 
tha t an order of affirmance in pursuance of 
such rule, made several days after the begin
ning of the term, should not be set aside on 
motion, no excuse for the delay being made 
to appear: Heald v. House, 39-198. 

I t is erroneous to affirm under such a rule 
on account of non-payment of filing fee, 
where the appeal is taken only seven days be
fore the term, ten days being requireel to make 
the appeal triable a t the next t e rm: Seeberger 
v. Miller, 20-428. 

Where the rule of court provides for affirm • 
ance upon the filing of the transcript by ap
pellee in case of appellant 's failure to fife it, 
a dismissal should not be granteel on such 
ground, especially if appellee has not filed 
the t ranscr ipt : Heiserman v. Rush, 22-240. 

While under rule of court an appeal may 
be dismissed by a stated t ime in default of pay
ment of the docket fee by appellant, an ad
ditional penalty cannot be imposed for such 
fai lure: Baade v. Orten, 4 G. Gr., 351. 

4 8 3 7 . N o t i c e of appeal . 3588. If an appeal is not allowed on the day 
on which judgment is rendered, written notice thereof must be served on the 
appellee or his agent, at least ten days before the term of the court to which 
the cause is returnable, provided there be ten days intervening, or the suit, on 
motion of the appellee, shall be continued at the cost of the appellant. [R., 
§3930; C , ' 5 1 , § 2311.] 

appeal is taken will amount to a waiver of any 
irregulari ty or defect in the taking of the 
appeal, provided the court has jurisdiction of 
the subject-matter : Wilgus v. Getltngs, 19-82. 

Notice or appearance must be shown: 
Where it does not appear affirmatively tha t 
proper notice of appeal was given, or that ap
pellee appeared, j udgmen t should not be ren
dered against the appellee: Quillan i\ Wind
sor, 6-396; McC'ormick v. Bishop, 3 G. Gr., 99. 

N o t i c e is not essential to give the court to 
which the appeal is taken jurisdiction, but 
failure to give proper notice simply entitles 
the appellee to a continuance: Bond v. Davis, 
37-163. 

Service of notice of appeal on appellee is not 
necessary if the appeal is allowed and per
fected on the day on which judgment is ren
dered : Holloway v. Baker, 6-52. 

A p p e a r a n c e w a i v e s n o t i c e : The appear
ance of an appellee in the court to which the 

4838. H o w s e r v e d . 3589. Such notice may be served like the original 
notice, and if the appellee or his agent have no place of residence in the 
countv, it may be served by being left with the justice. [R., § 3931; C , '51, 
§ 2312.] 

4839. Effect of a p p e a l . 3590. An appeal brings up a cause for trial on 
the merits, and for no other purpose. All errors, irregularities, and illegalities 
are to be disregarded under such circumstances, if the cause might have been 
prosecuted in the circuit [district] court. [R., § 3932; 0., '51, § 2313.] 

M e t h o d o f t r ia l ; w h a t q u e s t i o n s c o n 
s i d e r e d : As an appeal brings up the case for 
hearing upon the merits , defects in the service 
of the original notice are not mater ia l : Graves 
v. Heaton, 11-169. 

Technical errors of pleading are to be disre
garded : King v. Gottsehalk, 21-512. 

Error in overruling a demurrer is waived by 
the appeal and tho case is to be tried on its 
mer i t s ; advantage of such an error can be 
taken only by writ of error, if a t a l l : Left-
wick v. Thornton, 18-56. 

Where the justice improperly sustained a 
demurrer to an answer, held, tha t such action 

should be disregareled and evidence under the 
answer admi t t ed : Oleson v. Heudrickson, 12-
222. 

A variance between the petition and the 
original notice as to the facts of plaintiff's 
cause of action cannot be raised on appeal : 
Prink v. Whieher, 4 G. Gr., 382. 

Objections to depositions other than for in-
competencj ' or irrelevancy should not be re-
gardeel unless made m the justice's cour t : 
Alverson r. Bell, 13-308. 

If the cause of action before the justice is 
stated in different forms and a recovery is had 
in one form, an appeal brings up the whole 
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case foi trial on the merits and not merely the 
l ight to lecover m tne particular foi n which 
\v i*. upheld below. Eduards o. 11 'dock, 37-
244. 

Upon an appeal by defendant fiom a judg
men t against him for a pait Oi plaintiff's 
r la im in the iiistice's i oai t . tno pliir.tiff may, 
ii he shows himself entitled theieto. lecover 
a larger sum than tha t J.eco^ eieet beiore the 
iusn<-e: Lundak v. Chicago & N. W. B. Co., 
65-473. 

Where , upon a demurrer b»mg sust imed 
in ihe justice's comt to plain* ft' peulioo, 
such petition was ame> t'ed ,pel j. 'ai till IC-
c o \ e i e l theieon, but on ppDeai t'lo olamtiff 
wi thdrew h.s amendment uiu i *nal \\ I*J 
had on the men t s ana p 'aa iu i i a ^ m I C I O I -
ei°el, htId, tha t defendant was i oi en iticd to 
T i ' b K / ]ud«inei <" OL J ' i f u i ' ] it ihcie 
was no l&oue, tha t objection not h >vin° b^en 
made until ailer veiaicb: Jianne; ' . 'I'mplcn, 
54-210. 

J"j.risdj j l i o a o l cotx:l: A i , , i .1 fioni 
ih« jui 'ginini oi the justice ,n a c i ' i i i awu ie l i 
PL had no luii-^IietiOit ovei tne oil > ect-mattei 
la1- v heie the u t i , , ' l , u . io j , lesUcnt of an 
Kviiei count-/1) ( ' iej no g ixe tuo u n j^nsd ic -
^xon in the cd'e, t v u i iiiougn ,v nngnt f iop-
eily have been oiiginauy buu^ 'm n tha t 
•ouit: MiMea«&v. Cd.meion «i-alU. 

So, a 'Sj, wheio the c ino in t meout iover iy s 
n exi <=•-> oi that of v. h,r a tho ji sti"e may 
take juns'i ictit n : Galley v. Tama County, 
»0-49. 

Tne sa no po nt was luled without e locns-
-Kiii in Cliajitti'J i v. llorgan, 2 G. G-t., <i"C. 

A p p e a r a n e o o n a p p e a l 8s eon farming 
lu r i&d ic t io r i ; Whe ie u e subject-matter ot 

•it. a;>[) al »T one o u r AIUCJI the eo irf to 
whicn the pppe.il i„ t J»eii nas n t n diction. 
(he appealaiice of tn i party dganT-t wuoni 
<he appcn i tahon v ill coi n r junach^tion on 

leu cour^ t ) u_» tne &,se, a thontra f i t i e 
IA a ii > -jud^'n i t in the justice's uuit from 
'%'n ii an ap" ' M could be token : DanjO th v. 
T'a mpso.i, '-'Mi. To tho oont ia iy . Kimble 
i liigqut I C Gi. . 2 i5 

A ( p e i i > i " i ,n V e appeal cures want of 
ta<sJicf ) i or i t ii •> a ol letendc.it in the 

iii 'tice J c< i ' u ')vr v . i f i . i i i^ tve having 
V o l b e n c u ' Du'c • Aenisrp, 4 G Gi . 297 

A m o r s ' i t i-i eoT.-i+GV'j^y e n t h e a p p e a l 
is the amount c a n n e d b\ fin • h ' J V , <!ru 
not tne amount oi the u"1 ;< icat boiore the 
justice : Nichol" i Wood, o<>-.2>. 

Plaintiff cannot lecover, in addition to the 
amount claimed uv the pleadings, mteiest on 
t^e ]u lgment lenaeieel by the justice: Hays 
v. Chicago, B. & Q. R. Co., 64-593. 

D i s m i s s a l of a c t i o n : I i a cause piopeily 
commenced betoie a justice is tried without 
aiithoi dy by another |ustice the cause sh mid 
not be (iis'niDsed on appeal, but tae u n w n 
lanted action disregarded: Ely v. Dillon, 
21-17. 

J u d g m e n t a g a i n s t s u r e t i e s on bond, see 
§e.843 and note ' . 

A f f i r m a n c e for f a i l u r e of a p p e l l a n t t o 
fl/ppCii': if tho appellant fai's to appei r the 
co' i nay affirm the judgment of the justiee: 
Wi ujhi v. Clark, 2 G.' Gi. , 86; rIa dor 'v. Bar
ber, 2 G. Gr.. 350. 

P r e s u m p t i o n a s t o i s s u e s : 11 it appears 
tlKie n s a trial on t i e men t s a denial of 
plamtiii 's cause of action wil ' bep ie ' nmed , if 
no issue appears on the pleadings: See n )tes to 
§ 4779. 

A m e n d m e n t o l t h e p l e a d i n g J : A pii ty 
cannot n the court to wmea the anpeal is 
Kiten, file nev oi amended pleadings as mat ter 
oi l ight, but he ca i> be diloweJ to do oO up >n 
pi oi ei u r f i i a ' to / e howin 0 sufficient excuse 
ic i tne o niss on io file the same in the justice's 
coti ' t- "'ju'/r F. tZ,o?i,21-79, Stanton v Wai-
; ! (» . ii. I 'J , Wvten v. Scott, .12-22, Flag v. 
Co^ -< i, ,U Nf. 

!J ,\\e to hie ainendm< nts, even upon cause 
sliown. is a mat ter oi eLscietion: Gnswoiul v. 
Bou man, 40 3«7. 

In the aboeii^e OL any s1')\v IU^ cf facti or 
cncuiir-tance- JC^U ting that a j ncv bo ° j \ en 
peiiiiifas on to hie an aipendmeut, held • ot an 
abuse of diseietioa to leiuse lea/o to do so". 
Paelicrdv. Srell, 35 80 

Tho necossit} f showing excuse m i y bo 
waived by agreement of the pan ic s : 14 raj; c,i 
v. Scot . 32-22 

The dis ictioii of the coar> in allow w r an 
amendment will not be m t c f e i e l with unless 
it is cleat S'r. it p ejudiee ha-- ic=cilfeJ: Bunion 
v. ThoinuUon, 15-21/. 

The «Itoviingof an inicndmont collecting 
the name of thopa i tne r tn r 0 umg <î  pla.atifl, 
h Id not e-ri j loous: Ad<<.° v Zang,, ^1-538. 

i n older tosecuic a m a l ot the apnepl upon 
the \ e i y ment-j of the ca o, eno i > oi msuffl-
^iercieb in tho nleadin 33 =-ho lid be a'lo'ved to 
be cuied bv amendinent : (Hov v. Muiphy, 52-
695. 

4 8 4 0 . Sfe"Rr d e m a n d . .l.V^I. Xo new demand or connter-cLiiin can be 
in1'-odnced IULO a caso sJ'^c u come? into the circuit [district | court, unless by 
mutual consent. [R., g 3933; C , '51, § 2344.] 

A new eauts ot action or detenso, of Alth. ugh the statute foibids any new de-
wtuch th» ]ust ce wouJ' " o t h " . \ e had jaiio- mand or counter-claim being pet up on the 
iictior, cdim v be ^et oo on aupeal a1, ior appeal, defendant may Hie aa amended an-.\»er 
ms ta ice , a c u i m lu ' eijUibiOiw i ^„i , Hollefl totting ap tne cierense of p a j u nt. bueh 
( Davit, 59-444. mat ter does not constitute a now eiQin rad or a 

Xor c i n a i H i T n " rps r i - scn if a contiact <• nmter-claim: St. Loins Typ° Fonndiy v. 
oe thus set n o : G > •.u.Oi I v. Bo'vtnx I, 10-3„/. ihcdes, 60-5^5. 

4 8 4 1 . Apo Ol] a a t vjuy co°ts. 35 •9? 

(lie appeal, unl OSS j i ' j OOtd l f lS 1 !'lC r° i u 
he appeal .,:-A ( 

L 
II. C , T l § us?A 

3592. The appellant must pay the costs of 
3iv„hio maijiiicnt than that Irom which 
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There is no ground for apportionment of 
costs if the judgment is less favorable than 
that before the just ice: Best v. Dean, 8-519. 

But this section is only applicable to an ap
peal by the party who recovers the judgmen t 
before the just ice: Ibid.; Hoicder v. Overhol-
ser, 48-365. 

"Where the aupeal was bv defendant from a 
judgment against him before the justice, and 
on the appeal plaintiff it.cohered, on only a 
pas t of several items oi demand included in 

the first judgment , held, tha t the case was a 
proper one for apport ionment of costs: Ilowder 
v. Overhoher, 48-385. 

The fact tha t judgment on appeal by t he 
par ty lecoveriug judgment before the just ice 
is only enough gteater in amount ihau tha t 
recovered beiove Ihe iiir-tice to cover accrued 
interest thereon will nor lender the judgment» 
more favorable to appellant in such se-isc as 
to e n t i r e h im to recover cosls: Ti a<r r . Fil 
kins, 10-533. 

4 8 4 2 . W h e n a p p e l l e e t o p a y . 3593. If the judgment below is n^ainst 
the appellant, he may proffer to pay a certain amount, with costs, and if the 
final amount recovered be loss favorable to the appellee than such proffer, he 
shall pay costs of appeal. [E., § 3935; C , '51, § 2346.1 

If the par ty against whom judgment is ten
dered by the justice appeals therefrom, and 
desires to avoid the costs of appeal in the event 
i hat appellee recovers on appeal a less amount, 
he (appellant) must pi offer to pay a cei taui 
sum, antl accrued costs, and then, if the judg
ment for appellee on appeal is for less than 
the amount proffered, the costs of the appeal 
will fail upon appellee: Best v. Dean, 8-511). 

4 8 4 8 . S u r e t i e s . 3594. Any judgment in the circuit [district] court against 
the aopellant shall be enteied up against him a^d his sureties jomtiv. |li.« 
§3936; C , '51, § 2347.] 

The proffer must be of a certain amount 
vrith costs' otheiwise the appellee, ii he re
cover jiid >inent on ap] ea!, is entitled to jtwh> -
m e n ' f< r the ei tire costs, al though he did not 
recovei moi e 1 ban the am.>mt proffered : Poiv-
ell v. Western Stage Co., 2-.)0. 

These provisions do n o t ' en i ict the s ta tu tory 
pro\isions as to an offer t " contess iveigu'ont 
(tf 4109): Watts v. Lamberti.on, 39-272. 

lant and the sureties on the bond for the 
amount of the judgmen t in the court oelow 
and the costs ol appeal : I'l escutt v. Bacon, u t-
702. 

S u r e t y m a y a p p e a l : A surety against 
whom judgmen t is lendered on tue a; .jeal 
bond has such an interest m the judgment tha t 
if erroneous fie m a y move for its correction or 
for a new fiiai, or may appeal therefrom: 
Freeman v. Hart, 61-525 

J t i d g r o e a t a g a i n s t s u r e t i e s o n t h e a p 
p e a l b o n d should be limited to the amount 
of the bond: Fei ry v. Demon, 1 G. Cr., 407. 

Although if is error in the comt to enter up 
judgment against the appellant tor a greater 
sum than the penalty ox the bond, Vt-i such a 
judgment would not be void for want of juris
diction: Freeman v. Hart, 61-525. 

If the appeal is dismissed because the amount 
in controversy is insufficient to warrant an ap
peal, judgment may be rendeied against appei-

4 8 4 4 . D a m a g e s . 3595. If an appeal is taken for delay, the circuit '__dis
trict] court shall award such damages, not exceeding ten per cent, on the, 
amount of the juda-ment below, as may seem right. [fL, § 3937; C . '51, 
§2348.j 

4 8 4 5 . A p p e a l f r o m d e f a u l t . 3596. If the appeal is taken from a yulg-
ment by default, the defendant may file in the circuit [district] court, and the 
plaintiff reply thereto, any pleadings necessary to properly set fortu any de
fense he may have to the action. In such case, the costs of the trial before 
the justice shall be taxed to the defendant. 

This provision extends to defaults for wan t 
of appearance as well as to defaults lor fail
ure to plead : McFarland v. Loicry, 40-467. 

I t is the absolute right oi the party appeal
ing from a judgment against him by default 
to file an answer on appeal, and in the absence 
of any rule or special order of court with ref
erence to the t ime for filing such pleading, he 
may do so at any time before the case is 
reached for t r ia l : Hurty v. Den Moines & M. 
B. Co., 54-327. 

But before the adoption of this section the 
defendant could not, in such cases, as mat ter 
of l ight, file an answer interposing a defense 
without showing some reason or excuse lot-
not having answered before the just ice: Rud-
diek o. Vail, 7-44; Crime v. Fulton, 10-457; 
Leftieiek v. TI107 nton, 18-50. 

As to ill'in > new pleadings in oilier e.ise°, see 
notes to § 4i~39, 

In case ol an appeal by a defendant from a 
judgmen t against him by default before the 
justice, if defendant docs not appear nor inter
pose a defense in the court to wiiich the ap
peal is taken, the judgment may be affirmed 
on plaintiff's mot ion: Atkins v. McC ready, &-
214. 

In such case defendant may appear and 
cross-examine witnesses in the same manner 
as in case of default in ordinary cases in such 
court. But ii he makes no appeaiance the 
judgment or the justice may be affirmed with
out again introducing the evidence: Hal ly v. 
Des Moines & M. R. "Co., 54-327. 

In ihe absence of any general rule of court 
to the contrary, such d s e s cannot be disposed 
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of, even on failure of the par ty appealing to 
appear, until reached for trial on the regular 
call of the docket: Ibid. 

Where defendant in default in the justice 
court does not offer to file any answer until 
after the case is reached for trial, the court 
may properly refuse to allow such answer to 

be filed, the provisions of § 3849 being appli
cable : McDowell v. Booth, 72-141. 

On appearance without interposing a de
fense the defendant in default before the jus
tice may contest the amount of plaintiff's 
recovery, but not his r ight to recover: Leftwi-ik 
v. Thornton, 18-56. 

WEITS OF EBEOE. 

4 8 4 6 . W h e n a l l o w e d . 3597. Any person aggrieved by an erroneous 
decision in a matter of law, or other illegality in the proceedings of a justice 
of the peace, may remove the same, or so much thereof as is necessary, into 
the circuit [district] court for correction. [K., § 3938; C , '51, § 2349.] 

Decisions of justices upon matters of law 
are reviewable upon writ of error; and where 
(he decision of the justice is final and does not 
affect the r ight of the plaintiff to recover in 
another action, but is upon a question affect
ing the jurisdiction of the justice, the capacity 
of the parties to sue or be sued, etc., is to be 
viewed on wri t of error and not upon appeal: 
Belding v. Torrence, 39-516. 

This is a proper remedy where a justice 
errs by refusing to take jurisdiction: Ibid. 

Or where he improperly takes jurisdiction, 
or renders judgment by default : Craine v. 
Fvlton, 10-457. 

Error of the justice in overruling a demur
rer should be taken advantage of by writ of 
error. It would be waived by appeal: Left-
wide v. Thornton, 18-56. 

The action of the justice in rejecting or re
committ ing an award, or refusing to do so, 
m a y be reviewed by writ of error : Whitis v. 
Culver, 25-30. 

Where the r ight of plaintiff to exemplary 
damages was not raised 63' motion or demur-

4 8 4 7 . Aff idavi t . 3598. The basis of the proceedings is an affidavit filed 
in the office of the clerk, setting forth the errors complained of, and must be 
filed in the same time, and the notice must be the same as in case of appeal. 
[ R , §3939; 0 . , ' 51 , §2350.] 

rer, but the case was submitted to the jury, 
held, tha t the defendant could not, by wri t of 
error, call in question the judgment entered 
by the justice on the verdict of the jury , on 
the ground tha t it allowed exemplary dam
ages : Atkinson v. Chicago & N. W. B. Co., 
70-68. 

As to when appeal is the proper remedy, see 
§ 4824 and notes. 

A writ of error brings up for review only 
such questions as were raised in the justice's 
court. The question of the jurisdiction of the 
justice not being raised in tha t court cannot 
be raised on an appeal to the supreme cour t : 
Edwards v. Cosgro, 71-296. 

The fact that the party recovering the judg
ment files a transcript thereof in the clerk s 
office does not prevent the judgment being re
viewed by writ of error : Wilson v. Robinson, 
61-357. 

There is no provision for writ of error from 
a justice in cr iminal cases. Appeal is the only 
method of review: See § 6095 and notes. 

Af f idav i t for t h e w r i t : The affidavit may 
be made by the attorney of the party asking 
the writ , wdien he shows himself sufficiently 
acquainted with the facts to make the neces
sary s ta tements : Dixon v. Brophey, 29-460. 

The affidavit need not show that the par ty 
resisted the decision of the justice of which he 
complains, or excepteo thereto, or that he ap
plied to the justice to correct i t : Ibid. 

The affidavit required to obtain a writ of 
error must be signed by the affiant. I t is not 
sufficient that it be sworn to without signing: 
Crenshaw v. Taylor, 70-386. 

4 8 4 8 . W r i t . 3599. The clerk shall thereupon issue an order commanding 
the justice to certify the record and proceedings so far as they relate to the 
facts stated in the affidavit. [E., § 3940; C , '51, § 2351.] 

Where it does not appear to whom the wr i t not to render subsequent proceedings erio-

D i s m i s s a l for i n s u f f i c i e n c y of a f f i dav i t : 
Where the s ta tements of error made in the 
affidavit are insufficient and do not show error, 
the proceeding may be dismissed on motion 
before the hearing of the case: Elliott v. 
Mitchell, 3 G. Gr., 237. 

N o t i c e : A proceeding by wri t of error with
out notice to the appellee cannot be enter
tained : Sprote v. Marshall, 4 G. Gr., 344. 

T h e h e a r i n g is upon the return, and not 
the affidavit: See notes to § 4849. 

was directed it will be presumed it was di
rected to the proper justice if he makes re turn 
there to : Sayles v. Deluhrey, 64-109. 

A mere ladure to issue the writ of error held 

neous, the re turn having been properly made 
by the justice, in answer to the affidavit for 
the wr i t : Rhodes v. De Bow, 5-260. 

4 8 4 9 . Copy s e r v e d ; r e turn . 3600. A copy of the affidavit shall ac
company the order, and be served upon the justice, who shall, with the ieast 
practicable delay, make the return required. [R., § 3911; C , '51, § 2352.] 
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The justice should not only certify mat ters 
appearing of record by the entries upon his 
docket, or a bill of exceptions, but any other 
proceeding stated in the affidavit for the writ, 
and may be required to certify as to objections 
made to evidence, and as to the evidence re
ceived, so far as it is within his recollection, al
though not preserved by bill of exceptions; but 
this, is only for the purpose of enabling the court 
to determine as to the correctness of rulings 
upon objections to evidence, etc., and not for 
the purpose of t ry ing again questions of fact, 
which can only be done on appeal: Miller v. 
O'Neal, 9^46 . 

4850 . Proceedings stayed. 3601. All proceedings in the justice court 
subsequent to judgment, may be stayed by a bond, entered into like that re
quired in cases of appeals, and on which judgment shall be entered against 
the principal and surety in like manner and under like circumstances. [R., 
§3942; C, '51, §2353.] 

I t is upon the r e tu rn of the justice, and no t 
upon the affidavit, tha t the question of error 
is to be de termined: Stone v. Murphy, 2 -35; 
Lane v. Goldsmith, 23-240. 

If the r e tu rn of the justice does not show 
the error complained of, the affidavit on which 
the wri t is procured amounts to nothing for 
t ha t purpose: Vance v. Kirfman, 20-13. 

The justice of the peace is only required to 
show in his re turn such mat ters as are ren
dered necessary by the affidavit for the w r i t : 
Spiesberger v. Thomas, 59-606. 

bond given on appeal to the supreme cou r t : 
Thomas v. Nicklas, 58-49; Feller sells v. Allen, 
56-717. 

Fai lure to file supersedeas bond does not pre
vent wr i t of e r ror : Wilson v. Robinson, 6 1 -
357. 

The circuit [district] court mav com-
- " - " [R., | 3943; 

While no bond is required in case of the 
prosecution of a wri t of error, yet if one is 
not given the judgment of the justice may be 
enforced notwithstanding the writ of error. 
and even though a judgment in the circuit 
court on the wri t of error is superseded by a 

4851. Amended return. 3602. 
pel an amended return when the first is not full and complete. 
0., '51, § 2354.] 

Where the facts are reasonably apparent cal e r ror : Olinv. Chicago, M. & St. P. R. Co., 
from the return, it is not error to refuse to 61-250. 
order a further re turn to correct a mere cleri-

4852. Judgment. 3603. The circuit [district] court may render final 
judgment, or it may remand the cause to the justice for a new trial, or such 
further proceedings as shall be deemed proper, and may prescribe the notice 
necessary to bring the parties again before the justice. [R., § 3944; C, '51 , 
§ 2355.] 

The question to be determined is whether 
the justice erred in the particular decision 
complained of in the affidavit for the wri t of 
error : Hays v. Corby, 3-203; State v. Nichols, 
5-413. 

The court will not, on the writ of error, re
view the findings of the justice as to questions 
of fact. Appeal is the proper remedy: Taylor 
v. Rockwell. 10-530; State v. Roney, 37-30. 

And this is t rue al though all the evidence 
before the justice is set out in a bill of excep
tions : Lane v. Goldsmith, 23-240. 

The court can render final judgment only 
where no trial is necessary. If there mus t be 
a new trial, the case should be sent back to 
the justice. The court has no authority to re
tain and t ry the case itself: Swan v. Bournes, 
47-501. 

On a wri t of error from a judgment of a 
justice of the peace upon a verdict which did 
not properly specify the amount of recovery, 
held, tha t upon determination that the judg
men t was erroneous, the cause should have 
been remanded to the justice and the court 
could not render j udgmen t : Bartle v. Plane, 
68-227. 

There may be cases where the final judg
ment should be rendered in the district court 

4853. Kestitution. 

after the determination of the wr i t of e r ror : 
Logan v. Samsel, 74-87. 

Under s ta tutory provisions as to appeals 
similar to those now regulat ing wri ts of error, 
field, t ha t upon reversal of the action of t he 
justice it was not proper to order a new t r ia l 
in the court in which the appeal was decided: 
Davis v. Curtis, 2 G. Gr., 575. 

Though the justice may not have had jur is 
diction, yet upon the removal to the circuit 
court , t h a t court obtains jurisdiction, and its 
j udgmen t is not void, al though er roneous: 
Finch v. Hollinger, 47-173, 176. 

The j udgmen t of a justice should not be re
versed on wri t of error for any error which 
might have been corrrected by the justice on 
motion, unless such motion is made and over
ru led : Leonard v. Hallem, 17-564; Smith v. 
Parker, 28-359. 

If, after t he application for and service of 
the writ , but before the hearing, the opposite 
par ty causes the judgment to be modified so 
as to correct the error, no objection to such 
modification being made, the judgmen t should 
not be reversed on the hearing, a l though the 
par ty mak ing the modification might be re
quired to pay the costs of the proceeding by 
wri t of e r ror : Rahn v. Greer, 37-627. 

3604. If the circuit [district] court render a final 
judgment, reversing the judgment of the justice of the peace after such judg-
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ment has been collected in whole or in part, it may award restitution with 
interest and issue execution accordingly, or it may remand the cause to the 
justice for this purpose. [R., § 3945; 0., '51, § 2356.] 

EKCOVEET OF PERSONAL PROPERTY—• ATTACIIMEK'X. 

4 8 5 4 . A c t i o n to r e c o v e r p e r s o n a l proper ty . 3605. The proceedings 
to gain poGsogijior, of personal property \ rcmgfully withheld, will be the same 
as are prescribed in such cases in the circuit [district] court, except as modi
fied in this chapter. [R., § 394G; (1, '51, £ 2357.] 

4 8 5 5 . A t t a c h m e n t s . 3(506. Attachments are not allowable in justices' 
courts, if the sum claimed is less than five dollars. And ->i more is claimed and 
less recovered, the plaintiff shall pav all the costs of the proceedings so far as 
they relate to the attachment. [K.] § 3917; <J., '51, § 2358.] 

F o r l es3 t i t a n five d o l l a r s : .Although at- for le<=s than fh j fol -uv, a>id rh» fact that it 
tachmet t=oie not allow, ble ir -\\v-l ce ' courts )=. w. ill not iiete-sa I; •"esid'r t i e all u bitig 
if the sum elc iu< d s less fha>i 1 ve ( < 'l.iis, p3< mliifliable on Us boi d : JJiadU n i • 2k Call, 
yet in such an sO vn the jud^ni T.t v i a / be 2 G. Gr., 214. 

4 8 5 8 . G a r n i s h e e . 3(507. The constable has the fame ];ower to adminis
ter an oath to the garnishee and to take his answer, as lsg^verito I he sheriff m 
cases of attachment m the circuit [district] court. [R., § 394b; C , '51, ^ 23(50.] 

4 8 5 7 . / . 1 " r i r a r ee . 3(508. Garnishees m a y b e lequired to appear and 
answer at iho nine lixed for the appeaiar.ee of ti o pa- nr& to the action. [R., 
§3949; C , '51, «5 2361.] 

The justice L r v m , jurisdiction of the sub- A just ice a ' q u u e s vo jr [diction in a 
ject-matter and toe defei dant may render garnishment fmevcoh <; bv uvi o.i of service 
judgment agaui'-t a gaaushoe wuc' li is dii- of notice of < a i ins ' i c i 'u t in «aot ier coiLiey : 
sweicd, although ho be a lesident of another Guye v. Mascmheycr, Iz-'ohd. 
county : Smith o. Dickson. 58-444. 

4 8 5 3 . A^air'A e.bscctCSS. 3609. When an attachment or order for 
the delivery of \ <operty U 9 S been issued by any justice of the peuee in any 
action, and it shal1 be found that the defendant is absent so that personal serv
ice eaih.ol be had. the justice, upon the return day, unless the deiend't i i ap
pear, shall make an order fixing the day for the trial, noi less than sixtv days 
thereatfec and requiring notice to be gnen by any constable as provided in 
tiie next s-ectiou. "[ii., § 3950.) 

4 8 5 9 . I x t l e e b y p o s t i n g . 3610. Upon such order being made, at least 
sixtv davs' not.ee of the pendency of sue!» action shall be given by posting up 
written or punted notices in three public places m the^town&hip where the 
action was commenced, and such notices shall have the effect of a service by 
publication in the circuit [district] court, and the justice shall proceed to hear 
the cause a, on the da~s specified for that purpose; but no bond snail be re
quired of the plaintiff after judgment as may be m the circuit [district] court. 
[R.. § 3951.] 

That the ml ce eo posted does rot stale the toy. nship in which the action is pending will not 
invalidate the judgment: Johnson o. Dodge, l(j-10G. 

FORCIBLE EHTRY OR DETENT/OH OF REAL PROPERTY. 

4 8 G 0 , A e t i o u for . 3611. A summary remedy for forcible entry or de
tention of real property is allowable: , 

1. Where tb« defendant has by force, or intimidation, or fraud, or stealtn, 
entered iq on the prior actual possession of another in real property, and de
tains the same; 

2. Where a lessee holds over after the termination, or contrary to the terms 
of his lease; 
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3. Wheie the defendant continues in possession a l t e r a sale b \ foreclosure 
of a mortgage, or on execution, unless he claims by a title pair mount to the 
lien by Mituc oi which the sale was m ide, or by title derived from the pur
chaser at the sale, m either ol which cases, such tithe shall be cieirl) and con 
ciselv set forth m the defendant's pleading [R , § 3952; C , '51, § 2362. 
9 G A . , oh 174, § 7 ] 

Til l ea ta « tific ient to induce f( ar of viole i t 
on t /i 7 vH tieiiL to bnn^ t1 e case with ~i 
cotrespoi tlm„ pio\t°ion, although personal 
v oicn c A <- not Ureatened tlairoiv v 
Bake) i C t i 201 

A toiicuit ho ld ing , o v e r after tn° exj lra-
tion of ins lea e dots not bee me i toi nt at 
will, entit t d t j t h u U dxys noti i to t t r a 
il it bu< h tenancy, but u entiHca to only the 
t luee a ty s ' notice to quit Ftllogg v Groies 
5t i -o9j 

Fiaud m the execution of ICTSC undei 
whicn de rndaiil i old j o S O P c i n i o t b» 
set up bj ^ j it ui ptstif cat on oi ! ol h g over 
aifar the expu tion of such lease Simons o 
Mai shall, I t , Gi , 50 ' 

Die tci f p"cp r t j s) 'd t t id i e i c tion 
can be put ou1 o+ po ^ '•ion b the piovi ions 
of this s< (i o aftei lie f nch i se i 1 t i t t i f to 
posut i( i tu i u his dcod IJ coi les complete, 
n^twith t - u i a IC i t°i i it n l y h \ w J 
oi ]!> tc I ci ops winch ar° not •* et mata ied , 
they 1 i\ n >• b tn sowed oi p la i ted with 
kno^ 1 ! < t t J s n lit to pos'-e 3siou w jald 
t e t r n i t ->o u tune f l h i i v e t in 0 tl c =anio 
Whe la i A i ; e aall 67 6i2 

P o u t e r j r , n o ( ueot on r rvohed m t a ° 

act on is the fact of \ O°M?SSIOI alone and not 
the it 11 to pos e MO i l i n ' i o i i n i t u lei 
himself liable 10 this aot on by cute ma, on hia 
o n p r x i scs by fo iu t f n oi SLC h h , ev < n 
wh a hi h i s the i i" i t t, > unnicd i t pos cs 
si>i S'ephti i McCioi/ «b G J 9 , Mjmslei v. 
Bet net* S/-15 

I h t tc ion m a y b e b r o u " h t t i i trespnsset 
who has h i d possesion c\ n a list U ie i t it 
o nc i who has f i IO1^ nd 

possession Loi imia huti oiti of 
F o , )i 

1 »- i lit A a t n i l 
COT iriifc ) 1 t ° u i l i n l i i ^ 
ac+utl pooseo ion, o u n i i i 
act n Arvmiveid o Scfc? )cc(p 

I ' i " i e m tj i , o s s i f 
i r n n u " » M d uid neb i 
be piotecxtd by this I U O I , v i 

t o pO C-SlO 1 I t o " ! t 

i h ttti m i 
V Li lots, 

1c 

l i i i not 1 a i 
c i t d m tin J 

, r - l >0 
II t t los .1 

s c^s oT HI tv 
i c o v u s til 

C l u t b O I C t t l ' pO 1 ) 1 i l l l J t t 1.1 n 
l i n e j t t icn in 1 \ ( t t o t 1 silt t 
I ) sessio i it i.i i ot ne< es s u j Uiat e taemises 
1 { u i ) ii u u i t i i le ice ox bu J t apt n 
La i) c I u, v j»i s 4 lb 

S)ccficn co i it ed Jo) dan i TI at e oJ -
647 

At, to que *• on of t i t i \ <xe s 4 9 ir d nc te= 

4 2 C I . l i d l l t ill a n car. 3ol2 The mere an payment oi ient b\ the 
time st 11 latc-d m tlie lease doe,, not enable a phiutuii to > -.oit to this act on 
unlcho e>picssl\ so stipulated in tl c le^ e ,_R , $ 39«>3, «̂  , ,f>l 2 > >~i ] 

1 8 6 2 . W h o o i a i bring. 3113 l i i e k . ,a l repie pnt. t n e o i a pc onwuo 
might hd \e been plaintiff it ^ lne , ma} bung this» sait after nis a t^ th [^ , 
^ 3 J 5 1 , G, '51, §23(.4.J 

B \ legal t e f t i serf itives is r reant the fK.ec- t o b i u y s iili tction ix t v,i*l\ t ^ t i t u to iy 
utox oi ciun mst ta to ' l i i o l toht ot the 1 t enact! cnt Beed y Buiycu, n 199 

4 8 6 8 . U o t i c e to qui t . 3611 Before suit can be brought m a»n except 
the hist of the ebo\e classes, lnce da)s notice to quit must be &i fit Lo the 
defendant m wntmg | I i , § 3955, 0 , '51, § 23o5 ] 

Tjiicei i t i m l i r facts, held, that defendant 
w e i t intt p co-.ion ao i oignee of tn unex 
j n e d lexst, a id not b\ tc ilth m d w i s thcie-
fort it I e (xmtf t ion ol thc^a ' -e , ent tied to 
thrc e oa\ -, not ce to uuit Gi£ ord v King 54-

Proof of service of such notice by aflid ivit 
of a pciso l tic t an of i or, in tht jn inner | r o -
vxdel foi i_i\ ice o" o n g n a l notices bv p n ate 
pel sons is ui t tulf icent to ei till the notice 
to be l e i e ^ c d m evidence witl out fui thct 
proo f l i e notice is not one m an action, 
but one which foims the basis ot a private 

4 8 8 4 . Pet l t lOl . 3615 The petition must be in writing and sworn to 
[R , fc 39^6, C , ' 5 1 , §2366] 

A ptt i t ( n cinfoinimg- in its aveiments to the i equnem°nta of the s tatute is siiflic lent 
Simons i Man shall, 3 G Gi , 502 

4 8 6 5 W h e r e brought . 3616 The pioct tdinoS n a j b - hid le io ie a, 
justice of the peace of the tov nsuip nhe ie the , en iocs aie situ ited, or d 

f i t and m u c t be proved as ai j othc r ntatl er 
in p i'u HoHivcjsnorthv Si) tc ' l o 

I h fact th tt, mst i t of •-ei n t i e th iee 
d t y s notice to t u t SL \ i t e is m uh o -1 tl i i,v 
t u s notice to Ui imn ite a t c m n c j t w i t is 
m t o i i u 1 y !; 190, t h t a c bi into one m 
w nch no °ucl tl i l y d d j s t u t t v / is n t c e s s i t j , 
will not ici der the lioceedmsjs unilci such 
notice altci t i c e 411 uion of t m r i t davs 
n o i n the seivice thereof, t o d and wi thout 
ju t isdi t t ion b t t w i i l b c 1 iric.gula.iity only 
Sliuvei v Khnkenberg, 67-o44 
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there is no justice therein able or qualified to act, they may be brought before 
some justice in any adjoining township. They shall be governed by the same 
rules as other cases before justices of the peace except as herein modified. 
[R., §3957; 0 . , ' 51 , § 2367.] 

J u r i s d i c t i o n o f t h e a c t i o n : A justice of 
the peace alone has original jurisdiction in 
such proceedings, and therefore, when an ap
peal is taken from his judgment , the appellate 
court should try the case as made before the 
justice and not allow it to be changed and en
tirely new issues m a d e : Dicks v. Hatch, 10-
880. 

The district court can acquire no jurisdiction 
in such cases, not even by stipulation of the 
par t ies : Easton v. Fleming, 51-305. 

The allowance on appeal of an amendment 
to the petition more particularly describing 
the property, but not in any way changing the 
issue, held not ground for reversal: Kuhn v. 
Kuhn, 70-682. 

4 8 6 6 . T i m e for appearance . 3617. The time for appearance and plead
ing must not be less than two, nor more than six days from the time the 
notice is served on the defendant. [R., § 3958; C , '51, § 2368.] 

The fact tha t the notice is served nine days 
before the time fixed for appearance instead 
of two to six days as here provided will not 

deprive the court of jurisdiction nor render its 
proceedings void. The notice will be defect
ive only: Shuver v. Klinkenberg, 67-544. 

4867. A d j o u r n m e n t . 3618. No adjournment shall be made for more 
than ten days, nor to any other place except by consent of parties. [R., 
§3959; 0., '51, § 2369.] 

4868. J u d g m e n t . 3619. If the defendant is found guilty, judgment shall 
be entered that he be removed from the premises, and that the plaintiff be 
put in possession thereof, and an order of removal shall issue accordingly, to 
which shall be added a clause commanding the officer to levy the costs as in 
ordinary cases. [R., § 3960; C , '51, § 2370.] 

4869. Tit le n o t inves t iga ted . 3620. The question of title cannot be 
investigated in this action. And nothing herein contained prevents a party 
from suing for a trespass, or from testing the right of property in any other 
manner. [R., § 3961; C , '51, § 2371.] 

the averment being a mere conclusion of law, 
held, that no question of title was thereby 
raised: Jordan v. Walker, 56-686. 

Where plaintiff alleged entry by defendant 
by fraud and stealth, and defendant, denying 
ent ry by fraud and stealth, alleged that he 
had entered and was in possession with per
mission of plaintiff under a contract of pur
chase, held, tha t this allegation did not raise a 
question of title, but was in effect a mere de
nial of plaintiff's allegations: Oleson v. Hen-
drickson, 12-222. 

Proof of title is not admissible for the pur
pose of showing constructive possession in the 
absence of other evidence of possession: Ste
phens v. McCloy, 36-659. 

See, also, §4784. 

The party who has been in possession can
not make use of such action instead of an ac
tion of right in order to have the right of pos
session determined: Settle v. Henson, Mor., 
111. 

Where defendant sets up a paramount title, 
or the question of title is otherwise involved, 
the action cannot be maintained : Bosworth v. 
Farrenholtz, 4 G. Gr., 440. But see §=54784-5. 

Where the petition stated the title of plaint
iff for the purpose of showing that defendant 
was a tenant holding over after the termina
tion of a tenancy at will, held, tha t it did not 
thereby appear that title was involved: Jor
dan v. Walker, 52-647. 

Where defendant denied plaintiff's title, and 
averred title in himself, such answer not be
ing in any way responsive to the petition, and 

4 8 7 0 . B a r . 3621. Thirty days' peaceable and uninterrupted possession 
with the knowledge of the plaintiff after the cause of action accrued, is a bar 
to this proceeding. [R, § 3962; C , '51, § 2372.] 

Neither the good faith with which the de
fendant went into possession, nor the fact that 
he made improvements on the property, are 
material under this section, nor sufficient to 

constitute a defense in the absence of the kind 
and length of possession contemplated: Fultz 
v. Black, 3-569. 

4 8 7 1 . N o jo inder . 3622. An action of this kind cannot be brought in 
connection with any other, nor can it be made the subject of counter-claim. 
i.R., §3963; C , '51,"§ 2373.] 
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4872. Order for removal. 3623. The order for removal can be executed, 
only in the day-time. [R., § 3964; C, '51, § 2374.] 

4873. Effect of appeal o r w r i t of e r ro r . 15 G. A., ch. 41. An appeal 
or writ of error, taken in the usual way, if the proper security is given, sus
pends the execution for costs, and maj^, with the consent of the plaintiff, pre
vent the warrant of removal from being executed, but not otherwise. [R., 
§3965; C, '51 , § 2375.] 

Issuance and execution of an order of re- after appeal is taken he might have such in-
movai, after judgment for plaintiff in such an junction upon a showing that he will sustain 
action, should not be enjoined on the averment irreparable injury, quaere: Curdv. Farrar, 47-
that defendant intends to appeal. "Whether 504. 

4874. Restitution. 3624. The circuit [district] court, on the trial of the 
appeal, may issue an order of removal or restitution as the case may require. 
[R., § 3966; 0., '51, § 2376.] 

The fact that plaintiff has prosecuted to appeal in a former action for the same pur-
judgment a second action of forcible entry and pose in which he has been defeated: Liebuck 
detainer constitutes a waiver of his right to v. Stahle, 66-749. 

GENERAL PROVISIONS. 

4875. Official papers to successor. 3625. Every justice of the peace, 
upon the expiration of his term of office, must deposit with his successor his 
official dockets, as well as those of his predecessors which may be in his cus
tody, there to be kept as public records. All his official papers shall also be 
turned over to his successor. [R., § 3967; C, '51, § 2377.] 

4876 . Or county auditor. 3626. If his office becomes vacant by death, 
removal from the township, or otherwise, before his successor is elected, the 
said docket and papers shall be placed in the hands of the county auditor, to 
be by him turned over to the successor of the justice when elected and qualified. 
[R.,'§3968; 0., '51, §2378.] 

4877 . Successor m a y issue execut ion . 3627. The justice with whom 
the docket of his predecessor is thus deposited, may issue execution on or give 
a transcript of any judgment there entered, in the same manner and with like 
effect as the justice who rendered the judgment might have done; and in case 
of the death, absence, or inability to act of any justice, or in case of the vaca
tion of the office of any justice from any cause, then in such case, execution may 
be issued from the docket of said justice or transcript given therefrom, by any 
other justice in said township with like effect as might have been done by 
the justice who rendered the judgment. [R., § 3969; 0., '51, § 2379; 13 Gr. A., 
ch. 188.] 

The certificate of an ex-justice in relation to not entitled to legal consideration: Brown v. 
proceedings had before him while in office is Scott, 2 G. Gr., 454. 

4878. Successor; how de t e rmined . 3628. When tw ô or more jus
tices are equally entitled to be deemed the successor in office of anjr justice as 
aforesaid, the county auditor shall determine by lot which is the successor, 
and certify accordingly; such certificate shall be in daplicate, one copjr of 
which shall be filed in the office of such auditor, and the other given to such 
successor. [R., §§ 3970-1; C, '51, §§ 2380-1.] 

4879 . In te rchange . 3629. In case of sickness or other disability, or 
necessary absence of a justice at the time fixed for a trial of a cause or other 
proceeding, any other justice of the township may, at his request, attend and 
transact the business for him without any transfer to another office. The en
tries shall be made in the docket of the justice at wThose office the business is 
transacted, and the same effect shall be given to the proceedings as though no 
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such interchanging of official service had taken place. [R.. § 3972; C , '51, 
§ 2382.] 

Whether another justice of the county can with one of the parties, deems tha t it would 
act at the request of the one before whom the be improper for him to t ry the case, doubted: 
suit is brought, but who, by reason of relations Ely v. Dillon, 21-47. 

4 8 8 0 . Spec ia l c o n s t a b l e s . 3630. Any justice of the peace may, in writ
ing, specially depute any person of suitable age to perform any particular 
duty propetly devolving apon a constable, and for iliat particular purpose he 
shall be subject to the same obligations and receive the same fees. If such 
person be appointed to serve an attachment, execution, or order, for the de
livery oi property, he shall, before levying upon such property, execute a 
bond to the state of Iowa in a p'enal sum of not less than two hundred dol
lars, to be fixed by the justice, with one or more freeholders as sureties, to be 
approved by and filed with the justice mak ng the appointment, and the usual 
official oath shall be indorsed thereon and signed. For any breach of such 
bond, any person injured thereby may bring suit thereon in his own name, 
and reco\ei the same damages as upon a constable's bond in like cases. [R., 
§ 3973; 9 Gi. A., ch. 174, §8 . j 

A special constable appcinted under this perform a particulai tbify, t i / t ~>t o tunot bo 
section is not a p<-aoe officer within tlie m e n - gi neial, as to atii i p< '< e oilicer-. to seize Lq-
in^ ol g C491. The appointment may be to uors : Fobtsr v. Clinton County, 51-511. 

4 3 8 1 . Mo p r o c e s s . 3631. No process can issue from a justice's court into 
another county, except when specially authorized. |R., § 3974-; (J., 'oi , ^ 2384. j 

" Process," as here used, does noi mdsido the county in some ca^es: Klingel v. Palmer, 
origii al notices, which may be served oat of 4.1!-l60. 

4 8 S 2 . BLeriff a n d c o n s t a b l e , 36T3. The constable is ,Lhc proper execu
tive officer in a justice's court, but the sheriff may perloun any of the dut'es 
required oi him. The powers and duties of the sheruf in relation to the busi
ness of the circuit [district] court, so far as the same are applicable and not 
modified oy statute, devolve upon the constable m relation to the justice's 
court. [R.. $ 3975; CI, '51, $ 2385.] 

4 8 8 3 . J u s t i c e h i s OWB. c l e r k . 3633. The justice may be regarded as 
his o«u clerk and perform the duty of both judye and clerk. [R., ^ 3970; ( I , 
'51, § 2386.J 

4 8 5 4 . S u c c e s s o r t o r e n e w e x e c u t i o n . 3634. When the term of office 
of a justice ol the peace lor any cause expires, his successor may issue execu
tion, or renew execution in the same manner and under the same circmnbi'inc-es 
as the former justice might have done if his term of office had not expired. 
[E., §3977; 0., '51, § 23S7.J 

4885. Board of supervisors furnish docket. 3035. The board of 
supervisors ol each county7 shall furnish to each justice of the peace of such 
county, a well-bound blank record book of not less than four quires, with in
dex, suitable for a docket, upon the certificate of such justice that the same is 
necessary for the business of the office. [11 Gr. A., ch. 53.] 
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TITLE! XXII. 

OF EVIDENCE. 

C H A P T E R 1. 

OF GENERAL PRINCIPLES OF EVIDENCE. 

4886. Who competent; defendant in criminal case. 3636; 17 G. 
A., ch. 168, § 1. Every human being of sufficient capacity to understand the 
obligation of an oath, is a competent witness in all cases, both civil and crim
inal, except as herein otherwise declared. Defendants in all criminal proceed
ings shall be competent witnesses in their own behalf, but cannot be called as 
witnesses by the state; and should a defendant not elect to become a witness, 
that fact shall not have any weight against him on the trial, nor shall the 
attorney or attorneys for the state during the trial, refer to che fact tha t the 
defendant did not testify in his own behalf; and should he do so. such attor
ney oi' attorneys will be guilty of a misdemeanor, and defendant shall for 
that cause alone be entitled to a new trial. [Ii., § 3978; C , '51, § 2388.] 

This section, in so far as it limits witnesses 
to ii 'jman beings " o t sufficient capacity lo 
•aiulci stand the obligation of an oath," is not 
m conflict with Coi.st., art. 1, § 4, such quali
fication being assumed therein: and where a 
' l i fe eiri of less than nine years of age was 
not allowed to testify, it not appearing what 
other inquiry was made as to her capacity, 
the supreme court refused to interfere: Kil-
burn v. Mullen, 22-498. 

A person of sufficient capacity to u n d e r 
stand the obligation of an oath is a compe ten t 
witness in any case, unless he is inducted in 
some of the exceptions in the s t a t u t e : State 
v. Itcinsbarger, 71-740. 

As to defendant in a criminal prosecution 
being a witness, see $ .0954. 

As to reference by prosecuting a t t o r n e y to 
defendant 's failure to testify being g r o u n d for 
new trial, see § 5874. 

4 3 8 7 . C r e d i b i l i t y . 3637. Facts which have heretofore caused the ex
clusion of testimony, may still be shown for the purpose of lessening its credi
bility. [R., §3979; 0., '51, §2389.] 

As affected by mental condition: The 
credibility of a witness may be impeached by 
showing an abnormal condition <y t he mind, 
causetl by disease or habits which impai r trie 
memory : AJlemun v. Sleiip, 52-620. 

The fact tha t a wilce-sb was under t he in
fluence of liquor at the t ime of the occurrence 
wi th reference to which lie testifies will not 
tlertroy the credibility of his tes t imony wi th 
reference thereto, al though it witl undoubted ly 
impair it, and if he is corroborated as to the 
occurrences, or his recollection appears dis
tinct and clear, he may be entitled to belief: 
Slate v. Castello, (52-401. 

S u p p r e s s i o n o f f a c t s : Failure of a par ty 
as a witness to edvo a full and fair s t a tement 
of matters involved in the issues of the case 
may be regarded as aifeetmi» the credibility 
ot his testimony. Intent ional suppression of 
facts is to be regarded m the same light as 
false s tatement of facts of like bea r ing : Lee 
v. Cretsco, 47-499. 

I n t e r e s t : See notes to n e s t section. 
Credibility as affected by interest in crimi

nal cases, see notes to g 5954. 

A s af l 'ected b y r e l i g i o u s be l ie f : Lack of 
belief in God, or futuie conscious existence, 
does not render a \. Itness iucomj etent, nor 
does it render incompetent a party 's dying 
declaration; but pi oof of such fact is admis
sible to lessen the» credibility of his test imony 
or of such declaration: Stale v. Elliott, 45-
4*0. 

The fact that a witness does r.ot believe in a 
God, and that l i e will reward or jmuish us ac-
cording to our deserts, may be shown as af
fecting the credibility of the witness, but it is 
erroneous tc» confine the evidence to a belief 
in future rewards anil punishments : Searcy 
v. Miller, 57-613. 

The tacts as to I elief are not to be brought 
out by cross-examination, but by proof of 
declarations, e tc . : Ibid. 

A witness t annot be required to testify to 
his want of behe-f in any religious tenet nor 
to divtdge his e>piuioiis on matters of religious 
fail b for the purpose of affecting his credi
bility by showing that he eloes r.ot believe in a 
fntu-e conscious state of existence: Dedric v. 
Hopson, 62-502. 
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The ju ry may properly be instructed to con
sider the interest of a witness, his hopes and 
fears, e tc . ; and in an action against a railway, 
held, tha t such instruction was not erroneous 
as tending to reflect upon the creelibility of 
railroad employees: Hatfield v. Chicago, R. I. 
& P. R. Co., 61-434. 

Held proper on cross-examination to show 
tha t the witness was a bondsman for the par ty 
by whom he was called, that fact being one 
proper to be considered by the ju ry in deter
mining wha t weight and credit ought to be 
given to his tes t imony: State v. Calkins, 73-
128. 

4888. Interes t . 3(338. No person offered as a witness in any action or 
proceeding in any court, or before any officer acting judicially, shall be ex
cluded by reason of his interest in the event of the action or proceeding, or 
because he is a party thereto, except as provided in this chapter. [R., § 3980.] 

Under our s tatute the interest of a witness 
does not disqualify him, bu t can only be shown 
for the purpose of lessening his credibility, 
bu t the rules relating to the admissibility of 
evidence showing the interest of the witness 
are the same as at common l a w : Erickson v. 
Bell, 53-627. 

Therefore, held, in accoreiance with the rule 
of the common law, tha t testimony to estab
lish declarations of a witness, to the effect 
t ha t he is interested in the event of the suit, is 
not admissible: Ibid. 

Interest of a witness in behalf of one of the 
parties should be considered as affecting his 
credibility and for no other purpose: Hollo-
way v. Griffith, 32-409. 

4889 . W h e n one p a r t y is deceased. 3639. No party to any action or 
proceeding, nor any person interested in the event thereof, nor any person 
from, through, or under whom any such party or interested person derives any 
interest or title by assignment or otherwise, and no husband or wife of any 
said party or person, shall be examined as a witness in regard to any personal 
transaction or communication between such witness and a person at the com
mencement of such examination, deceased, insane, or lunatic; against the 
executor, administrator, heir-at-law, next of kin, assignee, legatee, devisee, or 
survivor of such deceased person, or the assignee or guardian of such insane 
person or lunatic. But this prohibition shall not extend to any transaction or 
communication as to which any such executor, administrator, heir-at-law, next 
of kin, assignee, legatee, devisee, survivor, or guardian, shall be examined on his 
own behalf, or as to which the testimony of such deceased or insane person or 
lunatic shall be given in evidence. [R., § 3982.] 

In a controversy between creditors as to 
which was entitled to property in the hands of 
an administrator, who was joined as a party 
defendant, held, tha t the case was not one in 
wliich such administrator was a party, so as to 
prevent one of the creditors who was a par ty 
to the suit from testifying as to transactions 
wi th decedent: Gordon v. Kennedy, 36-167. 

W h o e x c l u d e d as p a r t i e s : This section 
excludes as to certain mat ters the testimony, 
first, of parties to the action, and, secondly, of 
persons interested therein; t ha t a par ty is 
shown not to have any interest in the mat ter 
will neit render him competent : Williams v. 
Barrett, 52-087. 

The testimony of a party to an action brought 
by an heir or administrator and relating to a 
personal communication between himself and 
deceased is not competent, although such 
par ty has no interest in common with the 
other defendants against such heir or admin
istrator: Burton v. Baldwin, 61-283. 

Where one of the parties defendant in an 
action by an administrator had eutered into a 
stipulation for judgment against him to a par
ticular amount , held, tha t he was no longer a 
par ty to the action in such sense as to be dis
qualified from testifying under the section, al
though judgment had not yet been formally 
rendered: Conger v. Bean, 58-321. 

W h a t i n t e r e s t s su f f i c i en t t o d i s q u a l i f y : 
The interest of an administrator no longer 

C o n s t i t u t i o n a l i t y : This section is not un
constitutional as in violation of the provision 
of Const., art. 1, § 4, with relation to compe
tency of witnesses. Under the constitutional 
provision it is still competent for the legislature 
to declare that interest in the event of a suit 
shall or shall not disqualify the witness: Kar-
ney v. Paisley, 13-89; Donnell v. Braden, 70-551. 

T o w h a t a c t i o n s t h e p r o v i s i o n i s a p 
p l i c a b l e : The disqualification provided for in 
this section is not limited to actions brought 
b3' an executor, assignee or guardian, but ap
plies also in actions against such parties. It 
extends, however, only to cases where the 
witness is examined as against such executor, 
assignee or guardian, and not to cases where 
he is examined by such pa r ty : Leasman v. 
Nicholson, 59-259. 

This section is applicable to a controversy 
betw-een the heirs of deceased: Neas v. Neas, 
61-641. 

Where an administrator, though a party, 
was not a necessary party, and the suit was 
dismissed as to him, held, tha t the testimony 
of plaintiff as to a personal transaction be
tween himself and decedent was competent : 
Campbell v. Mayes, 38-9. 

The section is not applicable in an action 
against an administrator de bonis non where 
the transaction as te) which the witness is 
catted to testify was with a prior administrator 
since deceased: Dunne v. Deery, 40-251. 
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disqualifies h im from testifying in an action 
to which he is a party. But if the adverse 
par ty is an executor, so as to bring the case 
within the statutory provision heretofore 
given, the a dministrator cannot testify: Schmid 
v. Kreismer, 31-479. 

The interest which disqualifies must be a 
legal certain anil immediate interest. If it be 
a doubtful one, the objection goes to the cred
ibility of the witness: Birge v. Rhinehart, 36-
369. 

The true test of such interest is tha t the 
witness will either gam or lose by the direct, 
legal operation and effect of the judgment , or 
tha t the record will be legal evidence for or 
against him in some other action. If the 
interest is of a doubtful nature, the objection 
goes to the credit of the witness, and not to 
his competency: Wormley v. Hamburg, 40-22. 

The interest contemplated as sufficient to 
exclude a witness is such as would, at common 
law, disqualify him. Where the witness "has 
equal interest on both sides, he will not be 
disqualified: Goddard v. Leffingwell,40-249. 

The interest sufficient to disqualify must be 
presi nt, certain and vested. It will not be 
sufficient that at a prior t ime the witness 
might have been the holder of an equitable in
terest in the property in controversy: Zerbe v. 
Reigart, 42-229. 

In an action by an administrator against a 
person to recover property of the estate 
wrongfully appropriated, an heir of decedent 
who would be entitletl to a distributive share 
ol the estate not required for the payment of 
debts is an interested witness unless it appears 
that the estate is insolvent: I vers v. Ivers, 6 1 -
721. 

In such case a mere disclaimer by the wit
ness of any interest in the estate will not 
render him competent, as such disclaimer will 
not operate to release his interest: Ibid. 

In an action by the widow and administra
t r ix of a deceased person to recover from the 
heirs propeity claimed to belong to the estate, 
testimony of the heirs as to a gift to them of 
the property by deceased during his life-time 
is not admissible: Samson v. Samson, 67-253. 

In such case, held, that the husband of one 
of the heirs, who was present during the t rans
action, and, a t his wife's request, joined with 
her in an undertaking to make payments to 
her father in consideration of the property re
ceived, was not a competent witness as to the 
t ransact ion: Ibid. 

But the wife of one of the heirs, who was 
present at the t ime of the transaction wi th 
such heir, but was not a party to such t rans
action, held a competent witness: Ibid. 

In an action by a person claiming as heir 
against defendants claiming title to property 
of deceased through a sheriff's sale, held, tha t 
one of such defendants was not a competent 
witness as to a personal transaction wi th de
ceased tending to show an abandonment of 
the homestead r ight in the property sold: 
Baker v. Jamison, 73-698. 

In an action by a corporation against the 
executor of the decedent, held, that a stock
holder of plaintiff could not be allowed to tes
tify as to a contract between plaintiff and de-
cea-ed: First Nat. Bank v. Owen, 52-107. 

The statute is not to be construed as appli

cable only to witnesses who are interested in 
favor of the par ty introducing t h e m : Donnell 
v. Braden. 70-551. 

A person whose liabilities would not be af
fected by the result of the action, held no t in
competent to testify under this sect ion: Ful
ler v. Lendrum, 58-353. 

Under a corresponding provision (Rev., 
§ 3982), which excluded the evidence of the 
adverse party in a suit by or against an execu
tor, as to facts transpiring before decedent 's 
death, held, tha t the payee of the note in con
troversy, who had transferred it to the plaint
iff as a good faith purchaser before m a t u r i t y , 
had no interest in an action brought thereon 
against the administrator of the maker of tho 
note such as to disqualify him from tes t i fy ing: 
Burroughs v. McLain, 37-189. 

The facts in a particular case held no t to 
show any interest on the part of a witness dis
qualifying him to testify as to admissions 
made to him by deceased: Bixley v. Wormley, 
44-347. 

What deemed personal transactions: 
I t is only as to personal transactions between 
himself and deceased tha t a par ty is prohib
ited from testifying: Sypher v. Savery, 39-258, 
264; Haverly v. Alcoti, 57-171. 

The payment of a note to the deceased is a 
personal transaction within the mean ing of 
this section: Williams v. Brown, 45-102. So 
is the delivery of a deed from witness to dece
dent : Wood v. Brolliar, 40-591. 

The evidence of the wife of a par ty to the 
note to prove that he executed the note as 
surety would be inadmissible: Auchampaugh 
v. Schmidt, 72-656. 

In an action against an administrator on a 
note claimed to have been given by decedent 
to plaintiff for labor performed by plaintiff's 
wife for deceased, held, tha t test imony of the 
wife respecting the amount of labor performed 
by her for deceased was not admissible: Ash-
worth v. Grubbs, 47-353. 

Where it is sought to recover against an ad
ministrator for work done, etc., wi th the 
knowledge or assent of deceased, in such way 
as to raise an implied promise, the par ty seek
ing to recover cannot give evidence of the 
work done: Peck v. McKean, 45-18; Smith v. 
Johnson, 45-308; Wilson v. Wilson, 52-44. 

Where a child seeks to recover compensa
tion from the estate of a deceased parent for 
services rendered under express agreement 
for compensation, such child cannot be al
lowed to give evidence as to the kind or char
acter of the work done, as such evidence 
would tend to prove a contract between her
self and pa ren t : Cowan v. Musgrave, 73-384. 

In an action by the wife of deceased upon a 
note executed to her in a set t lement between 
deceased and defendant, held, tha t evidence of 
defendant as to what occurred a t the t ime of 
such settlement was not admissible: Wilcox v. 
Jackson, 51-208. 

Where plaintiff proposed to prove upon his 
own testimony, in an action against an admin
istrator for services alleged to have been ren
dered decedent under contract, tha t he had 
never received payment for such servies, held, 
t ha t the evidence was properly re jected: Van 
Sandt v.'Cramer, 60-424. 

I n a suit against the wife in respect to the 
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homestead for the purpose of enforcing a claim 
under a conveyance of the same in which she 
joined with the husband, her testimony as to 
wha t was said to her by her husbanel at the 
t ime of the conveyance, he being since de
ceased, is not admissible: Palmer v. Palmer, 
62-204. 

Where a defendant, in an action by an exec
utor on a note, at tempted to show that such 
note was not the property of deceased, but of 
a th i rd person, for whom deceased acted as 
agent, for the purpose of rendering admissible 
evidence by defendant of payment made to 
deceased on such note, held, that such evidence 
of payment was not to be received until de
fendant had satisfied the court of the relation 
of agency as claimed: Williams v. Brown, 45-
102. 

The testimony of an heir is not incompetent 
as to con'-ers'ii ions which he heard between 
deceased and defendant: Sweczey v. Collins, 
40-540. 

The personal transactions and communica
tions which, under tins section, may not bo 
testified to by the wife aie those had between 
her anel the docea? jd personally. She is not 
incompetent to testily therete) it had between 
the deceased and he r husband ; therefore, held, 
tha t she might testily in regard to conversa
tions between tier husband and deceased as to 
which she was a mere listener: Johnson v. 
Johnson, 52-586. 

The section eloes not forbid testimony as to 
personal transactions and communications be
tween deceased and another person than the 
witness. The persr-nal transaction or commu
nication mubt be had with the witness in order 
to make his testimony inadmissible: Lines v. 
Lines, 54-600. 

This section does not prevent one party to a 
suit testifying to a conversation between the 
deceased anel a co-party: Smith v. James, 72-
515. 

In an action by an administrator, held, tha t 
defendant was not incompetent as a witness 
to testify as to the payment of money to a 
third person upon a lien as to which deceased 
appeared also to have made payment, the 
transaction being wiiii the third person and 
not with deceased: Wormley v. Hamburg, 48-
144. 

The doing of certain acts in the presence of 
deceased, not depending for tiieir value as evi
dence upon his presence, held not to bo a per
sonal transaction with him in such sense as to 
prevent the wife of the party from testifying 
in respect thereto: Dougherty v. Deency. 41-19. 

In an action by au administrator against de
fendant to recover a subscription alleged to 
have been paid by deceased to trustees and by 
said trustees to defendant, held, that defend
ant was a competent witness as to the trans
action between himself and such trustee»: 
Sypfier i\ Savery, 39-258. 

That a party defendant, in an action by an 
administrator, after stating tha t he signed the 
note sued on in his own house, was allowed to 
state who weie m the house at tha t t ime, was 
held not error uneler this section: Conger v. 
Bean, 58-321. 

In an action by an administrator on a note 
executed to intestate, tiie par ty executing the 
note is not precluded from testifying as to the 

elate on which the note "was actually m a d e : 
Barlow v. Buckingham, 68-169. 

Acts and conduct of legatees in a will to
wards testator do not constitute a persona] 
transaction between legatee and testator as to 
which the legatees cannot be calieel to testify 
in a proceeding to probate the will: Parsons 
v. Parson:>, 66-754. 

The husband of the legatee under the will 
is a competent witness to testify as to the 
mental condition of testator. Such condition 
does not relate to a personal,transaction within 
the meaning of this section: Severin v. Zack, 
55-28. 

It is not necessary tha t the testator should 
proclaim or state to the subscribing witnesses 
to his will tha t the instrument is his will. 
And it is wholly unnecessary that there should 
be any personal transaction between the tes
tator and the subscribing witnesses: Bates v. 
Officer, 70-343. 

In particular cases, held, tha t the facts testi
fied to by witness did not involve a transac
tion between the witness and decedent within 
the meaniog of the section : Mayes c. Turleij, 
60-407; Miller v. Dayton, 57-423.' 

I n r e b u t t a l : A plaintiff coming within the 
terms of this section cannot testify as to 
personal transactions betvi een himself and de
ceased, 'wen to rebut the testimony o" de
cedent's widow: Canadny v. Johnson, 40-537. 

-Removal of p r o h i b i t i o n b y t e s t i m o n y 
of a d m i n i s t r a t o r , h e i r , e t c . : The prohibi
tion prescribed in tins section does not extend 
to any transaction as to which the adminis
t rator has been examined in his own behalf: 
I vers v. leers, 61-721. 

fn an action by a husband against the heirs 
of his deceased wife to set asieie a conveyance 
made by him to her during her life-time, held, 
that the fact that defendant was introduced as 
a witness would only remove the prohibition 
against the testimony of plaintiff with refer
ence to such transactions as were testified to 
by defendant: Wood v. Brolliar, 40-591. 

The fact that the executor or administrator 
testifies as to one tiansaction eloes not entitle 
the opposite party to testify in reference to 
other transactions with the decedent: Li'ehrs-
mann v. Hoings, 60-"i08. 

The contestants of a will, in an action to 
probate the same, having testified only as to 
their rotations with deceased, held, tha t it was 
not competent for one of the proponents to 
testify as to matters proposed to be proved by 
h i m : Sisters of Visitation v. Glass, 45-154. 

The statute contemplates that when the ad
ministrator or other representative of the 
rleceased testifies as to a personal transaction 
and describes it, then a party may also testify 
in relation theieto and give his version of the 
transaction; but the fact that the adminis
trator refers to a personal transaction as pos
sible does not open the way for the admission 
of such tes t imony: In re Estate of Edwards, 
58-41. 

When the executor testifies in his own be
half, but not as to a personal transaction, and 
his testimony is not adverse to the opposite 
party, the fact of his being a witness does not 
remove the prohibition as to personal transac
t ions: Ibid. 

Where the administrator testifies as to trans-
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actions between defendant and" deceased rais
ing an implied promise or obligation on the 
part of defendant to pay, defendant may tes
tify as to what the real arrangement was in 
relation thereto: Bailey v. Keyes, 52-90. 

Where a deposition is incompetent by reason 
of the interest of one of the parties to the suit, 
and the action is afterwards dismissed as to 
that party, it will become competent as to the 
others. The common-law rule as to the com
petency of a witness, by which his deposition, 
if incompetent on account of interest at the 
time it was taken, will always remain incom
petent, will not apply: Campbell v. Mayes, 
S8-9. 

But if the testimony of the witness is incom
petent, when taken, by reason of his being a 
party, it is not admissible although at the time 
it is offered the status of the witness has 
changeel and he is no longer a party: Burton 
v. Baldwin, 61-283. 

The objection under this section is not to the 
competency of the witness but to the compe
tency of the testimony: Ibid. 

U n d e r prev ious s t a tu to ry provisions 
(Rev., § 3982, which differed materially from 
the present section), the administrator of a de
cedent was not incompetent as a witness to 
testify in an action brought by him to recover 
from another possession of property of such 
decedent: Bradley v. Kavanagh, 12-273. 

So in a proceeding against an estate to en
force a claim the administrator was i.eld com
petent : Stiles v. Botkin's Estate, 30-60. 

The widow of decedent was held not in
competent to testify in an action against the 
administrator of decedent to recover compen
sation for support furnished to such widow-
during the life-time of such decedent: Romans 
v. Hay's Adm'r, 12-270. 

And therefore defendant in a replevin suit 
for goods taken on attachment was not placed 
in such a position by the death of the plaintiff 
in the attachment suit that he became incom
petent as a witness: Bevan v. Hayden, 13-
122. 

Where an action was pending against a de
fendant, who subsequently died, and whose 
administrator was then substituted, held, that 
a deposition of plaintiff taken before defend
ant's death was not admissible in evidence: 
Quick v. Brooks, 29-484. 

Also held, that the statute was not appli
cable to a case where the person deceased was 

merely a trustee and the person beneficially 
interested was living: Watson v. Russell, 
18-79. 

The fact that matters sought to be proved 
by a witness who is defendant in a suit 
brought against him as surviving partner for 
contribution, by the administrator of his de
ceased partner, are connected with transac
tions of the firm, and that the surviving 
member is a witness, cannot have effect to 
annul the statutory provisions with reference 
to such testimony: Hosmer v. Burke, 26-353. 

In an action between a surviving member 
of a partnership and a creditor of a deceased 
member, held, that defendant was not incom
petent to testify as to a personal transaction 
between him and such deceased member: 
Brown v. Allen, 35-306. 

In an action by an assignee in bankruptcy 
of a surviving partner against a supposed 
debtor of the firm, held, that defendant was 
not prohibited from testifying as to personal 
transactions with the deceased partner: Rud-
dio/c v. Otis, 33-402. 

Where in an action against an executor the 
only question was as to the amount of money 
contained in an express package which never 
reached the deceased, the testimony of plaint
iff was competent to prove the amount of 
money contained in such package when de
posited by him in the express office, such evi
dence, for the specific purpose for which it 
was offered, being competent from the neces
sity of the case: Sykes v Bates, 26-521. 

In an action against the executor of a de
ceased person, held, that the wife of plaintiff 
was not incompetent, the exclusion of the 
wife as a witness against her husband not 
having been made on the ground of interest: 
Wendeling v. Besser, 31-248. 

Parties who were competent witnesses at 
common law in the cases referred to in the 
statutory provision are not rendered incompe
tent by it: Cummins v. Hull's Adm'r, 35-253. 

And therefore evidence of a party to facts 
and circumstances relating to the loss of a 
paper was held receivable as preliminary proof 
in order to warrant secondary proof of its con
tents : Keech v. Cowles, 34-259. 

The statutory provisions held not to operate 
to exclude the testimony of a party who was 
made a competent witness by statute, as to 
prove usury in a contract: Rinehart v. Buck
ingham, 34-409. 

4890. Deposit ions t aken condi t ional ly . 3640. Any person may have 
his own deposition, or that of any other person, read and used as evidence 
in all cases where his evidence would be incompetent by the provisions of the 
preceding section, by causing such deposition to be taken, either before or 
atter suit brought, during the life-time or sanity of the person against whom, 
his executor, heir, or other representative, the same is to be used; provided, 
such deposition shall have been taken and filed ten days prior to the death or 
insanity of such person. If after suit brought, such deposition may be taken 
in the usual manner; if before, then the same may be taken de bene esse, as 
provided by law. 

4891. H u s b a n d a n d wife . 3641; 15 G. A., ch. 33. Neither the husband 
nor wife shall in any case be a witness against the other, except in a criminal 
prosecution for a crime committed one against the other, or in a civil action 
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or proceeding one against the other; but they may in all civil and criminal 
cases be witnesses for each other. [R., § 3983; C , ''51, § 2391.J 

Where husband and wife are joint defend- made by her husband to her : State v. Rains 
ants , the wife may be called to testify for barger, 71-746. 
plaintiff. In such case she is not a witness Under Rev., § 3983, which prohibited the* 
against her husband, within the meaning of husband or wife being witnesses for or against 
this section: Richards v. Burden, 31-305. each other, except in criminal cases, held, tha t 

A wife, summoned as garnishee in an action this was a> privilege which rested with the 
against her husband, is not exempt from an- other party to the marriage relation, and 
swering interrogatories touching her indebted- might be waived by such party under Rev., 
ness to him. The subjection of such indebt- § 3986 (see last clause of § 4893), and was not 
edness to the payment of claims against h im intended for the benefit of the opposite par ty 
cannot be regarded as against his interests: in the su i t : Russ v. Steamboat War Eagle, 
Thompson v. Silvers, 59-670. 14-363; Blake v. Graves, 18-312 (explaining 

In an action against a wife to subject prop- Karney v. Paisley, 13-89). 
erty conveyed to her by her husband to the The objection that the wife was a witness 
payment of his debts, the husband is not a against her husband before the grand jury, 
competent witness to testify, for the purpose upon the finding of an indictment, cannot be 
of defeating such conveyance, tha t he was in- raised for the first time after conviction upon 
solvent at the t ime the conveyance was made, such indic tment : State v. Houston, M-212. 
There is no warrant for engral t ing upon the Testifying for or against herself and the 
s ta tute the rule that the husband may be al- heirs, by a widow, after the death of the hus-
lowed to testify against his wife if his testi- band, is not the same as testifying for or 
mony is against himself also: Stephenson v. against the husband if alive, nor is her evidence 
Cook, 64-265. as to a conversation had between plaintiff and 

The husband or wife, as the case may be, is her husband inadmissible on the ground of 
a competent witness against the other in a confidential communications between herself 
prosecution for adul tery: State v. Bennett, and husband: Pratt v. Delavan, 17-307. 
81-24; State v. Hazen, 39-648. This section anel the following must be read 

I n a prosecution for adultery the wife is a together. In order to render the testimony of 
competent witness to prove the mar r iage : a husband or wife incompetent under this sec-
State v. Hazen. 39-648. Also in bigamy, tion the marr iage relation must exist at the 
which is a crime by the one against the other t ime the husband or wife is offered as a wit-
wi th in the meaning of the statutory provis- ness: Parcellv. McReynolds, 71-623. 
ion : State v. Sloan, 55-217; State v. Hughes, As to admissibility of evidence of wife in 
58-165. criminal prosecutions against hs r husband, 

Statements of the wife showing the guilt of and as to her credibility in such cases, see 
her husband of a crime with which he is notes to § 5954. 
charged may be proved for the purpose of An objection to the husband or wife, when 
impeaching her evidence in his favor, but not called as a witness against the other, is an ob-
as independent evidence: State v. Davis, 74- jection to the competency of such witness and 
578. should be taken at the t ime when the witness 

The wife of one of two defendants charged is sworn or it is proposed to examine such 
wi th the commission of a crime, who are tried witness and not afterward. If the objection 
separately, is a competent witness for the is not interposed until after the close of the 
state as against the other defendant, she not examination, it wilt be deemed waived: Wat-
being examined as to any communication son v. Riskamire, 45-231. 

4892. Communications between husband and wife. 3642. Neither 
husband nor wife can be examined in any case as to any communication made 
by the one to the other while married, nor shall they, after the marriage rela
tion ceases, be permitted to reveal in testimony any such communication made 
while the marriage subsisted. [E., § 3984; C , '51, § 2392.] 

A transfer of a claim from husband to wife killing of her son by her husband, held not 
is not a communication within the meaning of communications between husband and wife 
this section : Hanks v. Van Garder, 59-179. within the meaning of this section: State v. 

Exclamations made by the wife upon the Middleham, 62-150. 

4893. Pro fe s s iona l conf idence . 3643. No practicing attorney, coun
selor, physician, surgeon, minister of the gospel, or priest of any denomina
tion, shall be allowed in giving testimony to disclose any confidential commu
nication properly intrusted to him in his professional capacity, and necessary 
and proper to enable him to discharge the functions of his office according to 
the usual course of practice or discipline. Such prohibition shall not apply 
to cases where the party in whose favor the same are made waives the rights 
conferred. [R , §§ 3985-6; C, '51, §§ 2393-4.] 

B e t w e e n p h y s i c i a n a n d p a t i e n t : As it produce a miscarriage, a communication by a 
m a y be lawful under some circumstances to woman to a physician in relation to such mat-
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ter will be privileged in the absence of a show
ing that it was not for a lawful purpose: Gup-
till v. Verback, 58-98. 

Statements by a person injured, as to the 
cause of the injury, made to the physician 
called to treat him, in response to a question 
by the physician as to how the injur}' occurred, 
are privileged, and cannot be disclosed by the 
physician to whom they were m a d e : Ray
mond v. Burlington, C. R. & N. R. Co., 65-
152. 

I t would manifestly violate the spirit of the 
statutory provision as to privileged communi
cations to permit a physician to disclose a 
communication made in his presence to his 
par tner : Ibid. 

B e t w e e n a t t o r n e y a n d c l i e n t : State
ments made in the presence of an at torney 
will not necessarily be considered as privileged 
communications as to which he may not tes
tify : Shaffer v. Mink, 60-754. 

Although communications between at torney 
and client may not be testified to by the attor
ney or his clerk, others in whose presence such 
communications are made are not forbidden 
nor excused from testifying as to t h e m : State 
v. Sterrett, 68-76. 

Previous threats against the life of a par ty , 
for whose murder defendant was on trial, 
made to an attorney whom defendant was 
consulting in regard to a civil suit against such 

I t is not alone left to the witness to deter
mine whether the answer would tend to 
criminate him. While he is not required to 
explain how the answer would criminate him, 
the court may determine whether the answer 
can directlv or indirectly have tha t effect: 
State v. Duffy, 15-425. 

Where it is apparent to the court t ha t the 
answer to the question could not criminate the 
witness he may be compelled to answer : Rich-
man v. State. 2G, Gr., 532. 

Under the facts of a particular case, held, 
tha t the witness could not be required to an
swer : Printz v. Cheeney, 11-469. 

Plaintiff in an action for seduction may re
fuse to answer as a witness whether she has 
had previous illicit intercourse with other 
men, as the mat ter sought to be elicited 
would bttb jeet her to public ignominy: Brown 
v. Kingsley, 38-220. 

Where a witness who has taken advantage 
of his privilege is afterwards prosecuted, the 

party, held not to be a privileged communica
tion : State v. Mewherter, 46-88. 

In a garnishment proceeding against an at
torney, held, tha t his relations to his client 
would not excuse him from answering to 
whom and under wha t conditions he had paid 
over money of his client sought to be reached 
bv the garn ishment : Williams v. Young, 46-
140. 

A communication to one supposed to be an 
attorney, but who was not such a t the t ime, 
but was s tudying and was soon after admitted, 
held not privileged: Sample v. Frost, 10-206. 

That a person to whom communications 
were made was an act ing magistrate unci usu
ally diet the business of defendant, and fre
quently gave him advice and counsel, held not 
sufficient to make a communicat ion to such 
person privileged: Pier son v. Steortz, l lor . . 
136. 

An at torney is competent to testify where it 
appears tha t he was not the a t torney of the 
par ty with reference to any mat ters about 
which, he testifies, and tha t no information re
specting such mat ters was obtained from him 
through the confidential relation of at torney 
and client: Reinhart v. Johnson, 62-155. 

A par ty to a suit, who is also a witness, can
not be called on to state a confidential com
munication made to his a t to rney : Barker v. 
Kuhn, 38-392. 

fact tha t he so refused to testify cannot be 
given in evidence against h i m : State v. Bailey, 
54-414. 

The fact tha t it is the du ty of a peace offi
cer to file information for violation of liquor 
law known to h im will not make the question 
whether he knows of any place where such 
liquors are sold c r iminat ing: Hunt v. McCaila, 
20-20. 

If witness waives his privilege and testifies 
as to mat te r tending to criminate him, he 
must testify in all respects relative' to the mat
ter material to the issue: State v. Fay. 43-651. 

An employee cannot refuse to answer ques
tions on the ground that answers thereto 
would tend to criminate his employer, and 
this is the rule also where the employer is a 
corporation: United States Express Co. V. 
Henderson, 69-40. 

Where cross-interrogatories propounded 
under a commission to take a deposition ask 
the witness whether or not he has committed 

4894. P u b l i c officers. 3644. A public officer cannot be examined as to 
communications made to him in official confidence, when the public interest 
would suffer by the disclosure. [E., § 3987; C , '51, § 2395.] 

4895. J u d g e c o m p e t e n t . 3645. The judge of the court is a competent 
witness for either party, and may be sworn upon the trial. But in such case 
it is in his discretion to order the trial to be postponed or suspended and to 
take place before another judge. [E., § 4005; 0 . , ' 5 1 , § 2408.] 

4896. Civi l l iabi l i ty . 3646. No witness is excused from answering a 
question upon the mere ground that he would be thereby subjected to a civil 
liability. [E., § 3988; C , '51, § 2396.] 

4897. Cr iminat ing q u e s t i o n s . 3647. But when the matter sought to 
be elicited would tend to render him criminally liable, or to expose him to 
public ignominy, he is not compelled to answer except as provided in the next 
section. [E., § 3989; C , '51, § 2397.] 
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a crime, and remain unanswered, the party brought to the at tention of the j u r y : Slocum 
propounding them has no right to have them v. Knosby, 70-75. 
read, and the fact of their being unanswered 

4898. P r e v i o u s c o n v i c t i o n . 3648. A witness may be interrogated as 
lo his previous conviction for a felony. But no other proof of such conviction 
is competent except the record thereof. [E., § 3990; C , '51, § 2398.] 

I t is not proper to ask a witness whether he conviction of felony: Hanners v. McClelland, 
has ever been convicted of a crime. The stat- 74-318 
u t e allows such question only as to previous 

4 8 9 9 . M o r a l c h a r a c t e r . 3649. The general moral character of a wit
ness may be proved for the purpose of testing his credibility. [E., § 3991.] 

Under the common-law rule, the moral char- moral character when he has a bad reputation 
ac ter of a witness could not be shown, but only as to a particular vice: Ibid. 
Ms reputation for want of t ru th and veracity. The fact of assault and battery cannot be 
The object of this section is to change this shown as bearing upon the question of moral 
ru le , and therefore the general reputat ion may character : Kitteringhamv. Dance, 58-632. 
be now shown, but not the witness' character A witness cannot be asked whether he was 
as known to the witness, independent of his not successfully impeached in the trial of an-
reputa t ion : State v. Egan, 59-636. other case: State v. Wooderd, 20-541. 

Bu t a question as to the general moral char- The fact of dishonesty in a paiticular trans-
acter of the witness in the community in which action will not destroy the evidence of a wit
he resides is proper as calling for his general ness: Wilson v. Patrick, 34-362. 
repu ta t ion : State v. Froelick, 70-213. And see Held not proper, under this section, to ask 
State v. Hart, 67-142. a witness who iias admitted that he has been 

A man's reputation for t ru th and veracity is guilty of horse-stealing, how long he has been 
w h a t is said of him in the community in which engaged therein; such fact would have no 
he lives: Dance c. McBride, 43-624. bearing upon the moral character of the wit-

Evidence as to the reputation of witness ness: State v. Mclntire. 58-572. 
" a m o n g the business men with whom he Where defendant in a criminal prosecution 
deals " is inadmissible: Bays v. Herring, 5 1 - becomes a witness on his own behalf, evidence 
286. tending lo show that his moral character is 

I t is competent for a witness, whose reputa- bad is admissible, as in the case of any other 
tion for general morality and t ru th is assailed, witness: State v. Kirkpatrick, 63-554. 
to sustain his character by showing that those The truthfulness of a witness is always pre-
having the best opportunity of knowing his sumed, and evidence is not admissible for the 
reputat ion have heard nothing said respecting purpose of establishing his credibility, as. for 
bis character ; and in a particular case, held, instance, tha t he has held public office, etc., 
t h a t certain language of the court indicating where no a t tempt to impeach him has been 
t h a t evidence of this kind was the best evidence made : Walter v. Chicago, D. & M. R. Co., 
of good reputation was erroneous, yet that such 39-33. 
error was, under the circumstances, without Where the effort is made to impeach a wit-
prejudice: Stale v. Nelson, 58-208. ness by proof of contradictory statements, it is 

Proof of a specific vice, as wan t of chastity, not competent to support his evidence by proof 
is not competent for the purpose of discredit- of general good moral character e>r reputation 
ing the competency of a witness: Kilburn v. for t ru th and veracity: State v. Archer, 73-
Mullen, 22-498. 320. 

The witness cannot be supported by showing Under § 5954, this section is applicable 
t h a t he was not guilty of specific immorali ty equally in criminal cases: and where one of 
in connection with equivocal circumstances two co-defendants is called to testify for the 
which he states as having given him a bad re- other, ho may be impeached as any other wit-
j ju te : State v. Woodworth, 65-141. ness: State v. Hardin, 46-623. 

A person cannot be said to have a good 

4900. Whole of a writing or conversation. 3650. When part of an 
act, declaration, conversation, or writing, is given in evidence by one party, 
the whole on the same subject may be inquired into by the other; thus when 
a letter is read, all other letters on the same subject between the same parties 
may be given. And when a detached act, declaration, conversation, or writ
ing, is given in evidence, any other act, declaration, or writing which is nec
essary to make it fully understood or to explain the same, may also be given 
in evidence. [K, § 3992; C , '51, § 2399.] 

The whole of the act. declaration or conver- by this section must be something which is 
sation may be gi ven in evidence by one par ty necessary to make the previous or subsequent 
when another has mtrotiuced a p a r t : Court- act or declaration fully understood, or to ex-
right v. Deeds. 37-503. plain it. It is not all tha t a party may have 

The other act or declaration contemplated said at other t imes in regard to the mat te r in 
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controversy which may be thus in t roduced: admissible in a civil case where the fact of 
Dougherty v. Posegala, 3-88. And see Williams such plea of guil ty m a y be shown: Root v. 
v. Donaldson, 8-108. Sturdivant, 70-55. 

Where a subject is introduced in t he ex- Where , on t he tr ial e)f a cr iminal act ion, 
animation of a witness, and a part of the facts one declaration of defendant was admit ted, 
shown, the opposite par ty may inquire as to but subsequent declarations were offered, but 
all the facts on the same subject: Jones v. refused, such action will not be held errone-
Hopfin*, 32-503. ous, unless it affirmatively appear tha t such 

A letter in reply to a letter which is ad- subsequent declarations were necessary to ex-
snitted in evidence is also admissible as a par t plain the first, or make it fully unders tood: 
of the same communication: Burlington, C. State v. Vance, 17-138. 
i i . & N. R. Co. v. Sherwood, 62-309. Statements as to wha t th i rd persons said, 

Where a letter contains distinct s tatements which would be mere hearsay evidence, a r e 
of facts which cannot be misunderstood if not admissible even to get the whole of a con-
read alone, one is admissible without the versation before the j u r y : Sims v. Moore, 61— 
other : Brayley v. Ross, 33-505. 128. 

Parol evidence of the contents of a lost let- The rule of this section does not apply so as 
ter necessary to make another letter ' ' fully to allow a par ty to the rest of a conversation 
unders tood" is admissible: Collins v. Bane, a part of which he has himself shown in evi-
34-385, 389. dence: State v. Elliott. 15-72. 

If part of an account in an account book The fact thai the witness die! not hear all 
is relied on, the whole must be received: Veiths the conversation will not render h im incom-
v. Hagge, 8-163, 189. petent to testify as to w h a t he did hear, bu t 

Where part of a conversation is given in will only go to the credibility of such testi-
evidence by one party, the whole on the same mony : Mays v. Dearer, 1-216; State v. Elli-
subject m a y b e inquired into by the o ther : 0^ ,15-72. 
Gaddis v. Lord, 10-141: Hess v. Wilcox, 08- Detached conversations held not sufficiently 
380. connected to allow the introduction e)f t he 

Proof of s tatements made in connection second as necessary to explain the first: Will' 
with a plea of guilty in a criminal case is not iams v. Donaldson, 8-108. 

4 9 0 1 . Writing and printing. 3651. "When an instrument consists 
partly of written and partly of printed form, the former controls the latter 
when the two are inconsistent. [E., § 3993; C, '51, § 2400.] 

4902 . Understanding of parties. 3652. When the terms of an agree
ment have been intended in a different sense by the parties to it, that sense is 
to prevail against either party in which he had reason to suppose the other 
understood it. [E., § 3994; 0., '51, § 2401.] 

This section only applies to ins t ruments 
which arise out of and are the expression of 
the agreement of two minds : Pierson v. Arm
strong, 1-282, 287. 

Section applied: Snow v. Flannery, 10-318; 
Stout v. Fire Ins. Co., 12-371, 380; Wilkinson 
v. Connecticut Mut. L. Ins. Co., 30-119, 127; 
Thompson v. Locke, 65-429. 

If the language used by and known to the 
parties to the contract is ambiguous or fairly 
admits of more than one construction, t ha t 

T h e b o o k s a n d m a p s which are admis
sible untler this section are such as are pub
lished for circulation among the people gener
ally. They must be printed or otherwise 
published, so that the presumption will follow 
tha t their contents will be or may be generally 
known. A record filed in a public office is 
not such a publication as is here contemplated: 
Heinrichs v. Terrell, 65-25. 

To render a map or plat admissible under 
this section it must be public, and must be 
shown to be the work of a disinterested per
son : Pfotzer v. Mullaney, 30-197. 

A city map. purporting to have been made 
by the city engineer, anel proved to have been 

meaning is to be given it in which it is under
stood by the other party, whether the par ty so 
acting has reason to believe it was so under
stood by the other par ty or no t : Minnesota 
Linseed Oil Co. v. Montague, 65-67. 

This section does not authorize the int roduc
tion of parol evidence to vary the wri t ten con
tract by showing tha t the intent of the part ies 
was different from tha t implied in the words 
used therein: Walker v. Manning, 6-519. 

re-organized and used by the city as substan
tially correct, is admissible in evidence: Nolser 
v. Chicago, B & Q. R. Co., 73-268. 

T h e h e r d - b o o k of a particular breed of 
cattle is receivable in evidence under this Sec
t ion: Kuhns v. Chicago, M. & St. P. R. Co.. 
65-528. 

But wi thout proof tha t a herd-book offeree! 
in evieience is recognized as correct by catt le 
dealers, and tha t the animal referreel to is t he 
same as the one herein entered, the herd-book 
is inadmissible: Crawford v. Williams, 48-
247. 

S t a n d a r d m e d i c a l b o o k s are admissible 
as evidence of the author 's opinions as to 

4903 . Historical and scientific works. 3653. Historical works, books 
of science or art, and published maps or charts, when made by persons indif
ferent between the parties, are presumptive evidence of facts of general 
notoriety or interest. [E., § 3995; C, '51, § 2402.] 
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methods of medical skill or practice: Bowman 
v. Woods, 1 G. Gr., 441. 

The statutory provision as to medical books 
does not render inadmissible in evidence that 
which was before admissible, and standard 
medical authorities are not therefore the best 
evidence of what they teach or whether they 
differ. The testimony of experts is admissible 

on such points and also as to what are stand
ard authorities, e tc . : Brodhead v. Wiltse, 35-
429. 

A statement in a medical work that bears 
upon the question at issue in a case is not to 
be excluded on account of indefmiteness: 
Quackenbush v. Chicago & N. W. R. Co., 73-
458. 

4 9 0 4 . S u b s c r i b i n g w i t n e s s . 3654. When a subscribing witness denies 
or does not recollect the execution of the instrument to which his name is sub
scribed as such witness, its execution may be proved bv other evidence. [E., 
§3996; C , '51, § 2403.] 

Section applied: Bollinger v. Davis, 29-512. 

4 9 0 5 . H a n d w r i t i n g . 3655. Evidence respecting handwriting may be 
given by comparison made by experts, or by the jury, with writings of the 
same person which are proved to be genuine. [E., § 3997; 0., '51, § 2404.] 

C o m p a r i s o n : The wri t ing with which 
comparison is made must be proved to be gen
uine by testimony of witnesses who saw the 
par ty write it, or by the party's admission, 
when not offered by him, or in some such a 
positive manner. The genuineness of the 
s tandard cannot be proved by a witness who 
lias seen the party write generally. The 
standard, however, need not be a writ ing con
nected with the case: Hyde v. Woolfolk, 
1-159. 

A paper offered in evidence for the mere 
purpose e)f furnishing the jury a standard of 
comparison is admissible only where no cenlat-
eral issue can be raised concerning i t ; that is, 
when the paper is conceded to be genuine, or 
is such that the other party is estopped to deny 
it, or belongs to the witness, who was himself 
previously acquainted with the party's hand
writ ing, and exhibits the paper in confirma
tion and explanation of his own test imony: 
Wilson v. Irish, 62-260. 

The genuineness of the wri t ing made the 
basis of the comparison, called the standard 
writing, should be proved by direct and posi
tive evidence. A writing cannot be thus used 
when its genuineness rests only upon evidence 
based upon comparison with other writ ing 
claimed to be genuine: Winch v. Norman, 
65-180. 

The party whose handwri t ing it is sought to 
prove may, on his behalf, offer in evidence 
wri t ings of his own proved te> be genuine, and 
is not to be limited to such writings as were 
made before the issue as to genuineness of 
handwri t ing was raised. Therefore, held, tha t 
defendant might offer in evidence his signa
tu re to his answer in the case: Singer Mfg. Co. 
v. McFarland, 53-540. 

An instrument purporting to be executed 
by the party whose signature is in question, 
and duly acknowledged, is not admissible in 
proof of handwrit ing. I t might be properly 
executed and acknowledged, although the 
s i rnaiuro were in the handwri t ing of another : 
Hyde v. Woolfolk, 1-159. 

4 9 0 6 . P r i v a t e w r i t i n g . 3656. Every private writing, except a last will 
and testament, after being acknowledged or proved and certified in the man
ner prescribed for the proof or acknowledgment of conveyances of real prop 

On appeal in an equitable action, triable de 
novo, the supreme court will make a compari
son of the wr i t ings : Morris v. Sargent, 18-90. 
And see Baker v. Mygatt, 14-131. 

But in an action by ordinary proceeding, 
the determination of the court upon the gen
uineness of a signature is, upon appeal, en
titled to the same consideration as the verdict 
of a j u r y : Lay v. Wissman, 36-305. 

Evidence of the genuineness of the partj-'s 
signature on a hotel register held admissible 
for the purpose of proving by comparison the 
genuineness of a signature in question, al
though such evidence also tended to contra
dict the testimony of the party that he had not 
been a t the place where such registry was 
claimed to have been m a d e : State v. Calkins, 
73-128. 

E x p e r t t e s t i m o n y : The opinion of an or
dinary witness, formed upon comparison of the 
writings alone, is not admissible. No one but 
an expert can be allowed to give an opinion 
formed upon such comparison; but to be an 
expert in regard to handwri t ing the witness 
need not be a m a n of any particular call ing: 
Hyde v. Woo/folk, 1-159; Mixer v. Bennett, 70-
329. 

The competency of the witnesses in a par
ticular case, held to be suffieiiently shown: 
Ibid. 

The mere fact that a person is clerk of the 
courts will not entitle h im to testify as an ex
pert in regard to handwr i t ing : Winch v. Nor
man, 65-186. 

W e i g h t of e x p e r t t e s t i m o n y b a s e d on 
C o m p a r i s o n : Exper t testimony as to the gen
uineness of a signature, based upon ceimpari-
son of handwrit ing, is of the lowest order, and 
ought not to be allowed to overthrow positive 
anel elirect evidence of credible witnesses who 
testify from personal knowledge: Borland v. 
Walrath, 33-130. 

Expert testimony as to handwri t ing is of the 
lowest order and of the most unsatisfactory 
character: Whitaker v, Parker, 42-585. 

ertv, may be read in evidence without farther proof. 
§ 2407.] 

[E., § 4000; C , '51, 
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To render an instrument admissible under knowledgment by one will not be sufficient: 
this section it must appear, if the instrument Chicago, B. & Q. R. Co. v. Lewis, 53-101. 
was a mutual one, that it was so executed as And see § 4909 and notes, 
to be binding upon both parties, and an ac-

4907. Entries by deceased person. 3657. The entries and other 
writings of a person deceased, made at or near the time of the transaction 
and in a position to know the facts therein stated, are presumptive evidence 
of such facts when the entry was made against the interest of the person, so 
making it, or when made in a professional capacity or in the ordinary course 
of professional conduct, or when made in the performance of a duty specially 
enjoined by law. [E., § 3998; 0., '51, § 2405.] 

Against interest: Verbal declarations of funds was due to his own defalcation, were 
one deceased, against his pecuniary interest, admissible: Ibid. 
in relation to facts of wdiich he is immediately But declarations of a deceased witness not 
and personally cognizant, and made under against his interest are not receivable, al-
circumstances excluding a probable motive to though they directly tend to contradict decla-
falsify, are admissible as evidence in an action rations made by him against his interest: 
against third persons: Mahaska County v. In- Wilson v. Patrick, 34-362; Wescott v. Wescott, 
galls, 16-81. 75-628. _ 

Entries in books made by a person who is Entries in books of account made by 
deceased are admissible as evidence when third persons are only admissible where it is 
clearly against his interest. Whether they shown that the party making them is dead 
must be made at or near the time of the and that the entries are against his interest: 
transactions entered, quaere. But they are Sypher v. Savery, 39-258. 
inadmissible to prove the absence of other en- Dying declarations are admissible as 
tries, when the omission would be favorable such only in case of homicide, where the 
to the party making the entries: State v. death of the deceased is the subject of the 
Wooderd, 20-531. charge and the circumstances of the death 

Where entries are offered as being against are the subject of the declaration. They are 
the interest of the party making them, such not admissible in an action by an heir to 
interest should be made clearly to appear: prove that property conveyed to him by the 
Ibid. ancestor making the declarations was not by 

The jury may be told that testimony of this way of advancement: Middleton v. Middle-
kind, though competent, yet as the right of ton, 31-151. 
cross-examination does not exist, is not highly Declarations of a l iving witness who is 
favored by the law: Ibid. competent and within the reach of process are 

Declarations of a deceased witness against hearsay and not admissible: Hutchinson v. 
his interest are receivable in evidence: Scott Watkins. 17-475. 
County v. Fluke, 34-317. Family records: An entry by a deceased 

Therefore in an action against a county parent in the family Bible as to the date of 
treasurer, held, that the admissions of an as- birth or death of an individual is admissible 
sistant employed by the board of supervisors as the declaration of the parent making the 
and for whom the treasurer was not responsi- entry, but it must appear that such parent is 
ble, to the effect that the misappropriation of dead: Greenleaf v. Dubuque & S. C. R. Co., 

30-301. 

BOOKS OF ACCOUNT. 

4908. W h e n admiss ib le . 3658. Books of account containing charges 
by one party against the other, made in the ordinary course of business, are 
receivable in evidence only under the following circumstances, subject to all 
just exceptions as to their credibility: 

1. The books mast show a continuous dealing with persons generally, or 
several items of charge at different times against the other party in the same 
book or set of books; 

2. I t must be shown by the party's oath or otherwise that they are his 
books of original entries; 

3. i t must be shown in like manner that the charges were made at or near 
the time of the transactions therein entered, unless satisfactory reasons ap
pear for not making such proof; 

4. The charges must also be verified by the party or clerk who made the 
entries, to the effect that they believe them just and true, or a sufficient reason 
must be given why such verification is not made. [E., § 3999; C , '51, § 2406.] 

To prove charges in o rd ina ry course ble to prove charges by one party against the 
of business: Books of accounts are admissi- other, made in the ordinary course ot business, 
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and for no other purpose: Veiths v. Hagge, 8-
163. 

The par ty offering the books must prove 
w h a t his ordinary course of business i s : Ibid.; 
Karr v. Stivers, 34-123. 

And in a particular case, held, tha t in the 
absence of any explanation as to what the 
ordinary course of dealing of the parties was, 
certain "entries did not appear to be made in the 
usual course of business: Karr v. Stivers, 34-
123. 

Books of original entry are not admissible 
for the purpose of proving payment or loans 
of money unless that comes within the ordi
nary business of the par ty in whose behalf the 
books are kep t : Veiths v. Hagge, 8-163; Young 
v. Jones, 8-219: Sloan v. Ault, 8-229; Snell v. 
Eckerson, 8-284; Cummins v. Hull's Adm'r, 
85-253. 

Such books are therefore inadmissible to 
prove a special agreement, or delivery of goods 
under such agreement, or to prove delivery of 
goods to a third person, or an agreement to 
pay a balance due from other part ies: Lyman 
v. Bechtel, 55-437. 

Bu t if the payment or loan of money con
sti tutes, in any just sense, the ordinary busi
ness of the party, and the charges are made 
in the ordinary course of business, they may 
be proved by the books of account: Veiths v. 
Hagge, 8-163; Young v. Jones, 8-219; Orcutt 
v. Hanson, 70-604. 

The business of keeping a retail store is not 
generally such business as to justify the intro
duction of the books of account kept therein 
to prove charges for money loaned: Veiths v. 
Hagge, 8-163; Sloan v. Ault, 8-229. 

Proof of a course of business between the 
parties, of lending and charging in a book of 
account, will not be sufficient to make such 
book admissible in evidence: Veiths v. Hagge, 
8-163. 

A d m i s s i b l e i n o t h e r c a s e s : Books of ac
count are admissible in behalf of a party who 
made the entries therein, upon the ground of 
necessity, and upon the presumption that un
less they be received there will be a total fail
u re of proof. They are receivable, therefore, 
as to the daily sale and barter of merchandise 
and other commodities, the performance of 
services and the letting of articles to hire, cir
cumstances so frequent in succession, and gen
erally so trivial in their individual amount , 
tha t the procuring of formal proof would not 
compensate for the t ime bestowed: Karr v. 
Stivers, 34-123. 

Where charges for stone purchased from 
plaintiff were not made at the time the stone 
was taken, but were made as soon as defend
an t notified him how many had been taken, 
held, tha t a satisfactorj7 reason was thus shown 
for not making the entries at the time of the 
transaetiem: Anderson v. Ames. 6-486. 

W h o l e a c c o u n t a d m i s s i b l e : However, 
when a tleiendant avails himself of credits 
shown by a book account in his favor, he can
not object to the account being used to show 
charges against him. The whole account must 
be taken together: Veiths v. Hagge, 8-163. 

Parol evidence not admissible to vary: 
Parol evidence of the party making the en
tries is not admissible for the purpose of ex
plaining the language used by him. The book 

of account when admitted becomes wri t ten 
evidence and speaks for itself: Cummins v. 
Hull's Adm'r, 35-253. 

Where the cause of action is founded upon 
transactions embraced in books of account of 
one of the parties, the adverse party is not 
bound to rely upon such books of account, but 
may introduce other evidence as to the trans
action, and such other evidence, although en
tirely oral, will not be secondary: Richmond 
v. Dubuque & S. C. R. Co., 40-264. 

I t is not permissible to substitute evidence 
as to the contents of the book for the book 
itself: Churchill v. Fulliam, 8-45. 

C o p i e s : The books of account must them
selves be produced on the trial, and it is not 
competent to prove their contents by at tach
ing copies to a deposition: Peck v. Parehen, 
52-46. 

Copies of books of account which would 
themselves be admissible in evitlence are not 
competent: Halstead v. Cuppy, 67-600; Cres-
well v. Slack, 68-110. 

A r e c e i p t t h e b e s t e v i d e n c e : W h e r e 
the books show that a receipt was given for 
money, it is the best evidence and must be 
produced or accounted for: Sloan v. Ault, 8-
229. 

S h o w i n g a c c o u n t b a r r e d : Even though 
the books show the account sought to be proved 
by them to be barred by the statute of fimita-
tions, they are still admissible in evidence for 
the purpose of laying the foundations for 
showing defendant's writ ten admission or 
promise removing the bar, or for showing from 
defendant's testimony that the cause of action 
still subsists: Thorn v. Moore. 21-285. 

Wot admissible to prove agreement: 
The entry ot a contract or agreement made by 
the party in his own book is not receivable in 
evidence. So held in case of a memorandum 
or stock book in which purchases of stock, etc., 
were noted: Hart v. Livingston, 29-217; 
Whisler v. Drake, 35-103. 

M u s t b e b o o k s of o r i g i n a l e n t r y : Where 
it appeared tha t a certain book was used as 
a mere memorandum book from which an 
entry of charges against parties in what was 
called the sales book was made, held, tha t the 
sales book was the book receivable in evi
dence as the book of original entry and not 
the memorandum book: Hancock v. Hiutra-
ger, 60-374. 

Where it appeared tha t as the party's books 
were kept the ledger was not a book of orig
inal entries, but the party testified that a par
ticular entry in the ledger was there made 
originally and not by transfer from any other 
book, held, that such fact did not render the 
ledger admissible in evidence to prove such 
i tem: Fitzgerald v. McCarty, 55-702. 

P r e l i m i n a r y p roo f : In genera), no par ty 
other than the one making the entries is com
petent to make the supplementary oath nec
essary for the admission of the book: Karr v. 
Stivers, 34-f23. 

Time-books, kept by officers or employees of 
defendant, held properly excluded when of
fered in evidence without being supported by 
testimony of those who kept them as to their 
correctness: Ford v. St. Louis, K. & N. W. 
R. Co., 54-723. 

Where books of account were introduced i a 
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evidence containing entries by different per
sons, held, tha t they were admissible as to 
entries made by persons who were called as 
witnesses and gave the requisite s tatutory 
evidence in relation thereto, al though not as 
to entries not thus proven: Herriott v. Kersey, 
69-111. 

When a witness refers to books of account 
in aid of his statements, the books are compe
tent to show a mistake in his test imony; and in 
such case formal proof is not necessary: Dav
enport v. Cummings, 15-219. 

C r e d i b i l i t y : The preliminary proof being 
made, the question of the admissibility of 
books in evidence is for the cour t ; the degree 
of credit given them, and the question of 
whether the charges are in the ordinary course 
of business, are to be determined by the j u r y : 
Veiths v. Hagge, 8-163; Young v. Jones, 8 -
219. 

W h e n the proper prel iminary proof is made 
the books should be received in evidence, and 
any objection on account of discrepancies, 
etc., affecting their credibility only, should be 
left to the j u r y : Eyre v. Cook, 9-185. 

INSTRUMENTS AFFECTING R E A L PROPERTY. 

4 9 0 9 . E v i d e n c e . 3659. Every instrument in writing affecting real estate, 
which is acknowledged or proved, and certified as hereinbefore directed, may 
be read in evidence without farther proof. [E., § 4001; C , '51, § 1227.] 

The certificate of acknowledgment is prima 
facie evidence of the fact of acknowledgment, 
but not conclusive, and may be overcome by 
other evidence, the burden of proof being 
upon the par ty seeking to rebut the effect of 
the certificate: Morris v. Sargent, 18-90. 

The right to contradict the certificate exists, 
for instance, when fraud is suppeised in ob
taining the acknowledgment, or when the 
3ertificate is alleged to be false, and it is pro
posed to shovv tha t the deed was never ac
knowledged: Tatumv. Goforth, 9-247. 

But it is not contemplated tha t a defective 
certificate is to be supplied or made good by 
other evidence: O'Farrell v. Simplot, 4-381. 

The deed, such as here contemplated, being 
in the custody of the grantee, will be pre
sumed to have been delivered, and being in 
writing will import a consideration, and these 
facts need not be proved before offering the 

ins t rument in evidence: Wolverton v. Collins, 
34-238. 

Recitals in an ins t rument which is admis
sible by reason of acknowledgment are prima 
facie evidence of the facts reci ted: Beal v. 
Biair, 33-318. 

A deed which is not properly acknowledged 
may still be received in evidence: Gould v. 
Woodward, 4 G, Gr., 82. 

An ins t rument , such as here described, is 
not evidence of the handwr i t ing of the per
son by w h o m it purports to be s igned: Hyde 
v. Woolfolk, 1-159. 

W h e r e proof is made of the loss or inability 
to produce the original deed the record thereof 
may be introduced in evidence wi thout evi
dence of t he execution of such deed: Carter 
v. Davidson. 70-45. 

As to acknowledgments , in general, see 
§§ 3128-3138. 

4 9 1 0 . K e c o r d or cert i f ied c o p y . 3660. The record of such instrument, 
or a duly authenticated copy thereof, is competent evidence whenever by the 
party's own oath or otherwise the original is shown to be lost, or not belong
ing to the party wishing to use the same, nor within his control. And in such 
case it is no objection to the record that no official seal is appended to the re
corded acknowdedgment thereof, if, when the acknowledgment purports to 
have been taken by an officer having an official seal, there be a statement in 
the certificate of acknowledgment that the same is made under his hand and 
seal of office, and the records show by a scroll or otherwise that there was 
such a seal, which will be presumptive evidence that the official seal was at
tached to the original certificate. [E., § 4002; C , '51, § 1228.] 

P r o o f of l o s s Of or ig ina l : The record of 
such ins t rument is not aeimissible as evidence 
unless it is shown tha t the original is lost or 
does not belong to the party wishing to use 
the same or is not within his control: Will
iams v. Heath, 22-519; Ackley v. Sexton, 24-
320; Court right v. Deeds, 37-503; Jaffray v. 
Thai ipson. 65-322; State v. Penny, 70-190. 

W Eat suff ic ient s h o w i n g as t o i n a b i l 
i t y t o p r o d u c e : Where it is not shown tha t 
the instrument is lost, the party desiring to 
introduce a copy thereof shoultl show both 
tha t it does not belong to him and tha t it is 
not under his control; but it will not be con
sidered to be within his control merely from 
the fact that he may compel its production by 

a subpoena duces tecum: McNichols v. Wilson, 
42-385. 

In a criminal prosecution where the in t ro
duction of a mortgage in evidence became m a 
terial in behalf of the state, held, t ha t the tes
t imony of the prosecuting witness, t ha t he did 
not have possession of the original instru
ment, was not sufficient showing to authorize 
the aeimission of secondary evidence: State v. 
Penny, 70-190. 

Where it was testified by the attorney of a 
party ttiat the party offering in evidence the 
record of a eleed did not have the original 
deed and tha t he could obtain no knowledge 
as to where it was, held, tha t the record should 
have been admi t t ed : Olleinau v. Kelgore, 52-38. 
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Where an agent of the par ty who alone had 
held possession of the papers, which had never 
been in the hands of the party himself, testi
fied to the loss, held, tha t the showing was 
sufficient: Corbin v. Beebee, 36-336. 

Where a party offering in evidence a deed 
proved tha t application had been made to a 
person who ought to have had the deed, and 
search had been made among papers among 
which it probably would have been found, 
wi thout success, held, tha t secondary evidence 
was properly admi t ted : Laird v. Kilbourne, 
70-83. 

I t does not follow tha t deeds belong to a 
grantee simply because they are executed to 
his grantor. They may contain a description 
of many other tracts of land owned by such 
grantor or his other grantees: McNichols v. 
Wilson, 42-385. 

Where it appeared tha t the original was 
par t of the files of a case in the supreme court 

Ef fec t of t h e s t a t u t e : Al though the En- ] 
glish s tatute of frauds provides " that no i 
action shall be brought," while ours provides : 
t ha t " n o evidence, etc., is competent," the i 
effect is the same in both cases; and English • 
and American authorities upon the construe- ' 
t ion of the former are applicable to the la t ter : 1 
VI e^theuner v. Peacock, 2-528. < 

The contract itself is not void, but may be ] 
subsequently revived so as to become binding: ( 
Berryhdl v. Jones, 35-335. 1 

W h a t s u f f i c i e n t l y i n w r i t i n g : A resolu
tion ot a board of supervisors is sufficient ] 
wr i t ten evidence of a contract by them to e 
convey real estate to enable the vendee to en- t 
force the same: Grimes v. Hamilton County, i 
37-290. 

The written evidence need not be contained i 
in one paper, nor neeel the papers be content- i 

and could have been readily procured, held, 
tha t a copy was not admissible in evidence: 
Byington v. Oaks, 32-488. 

But where a deed had been introduced in 
evidence in a case in another county and was 
in the hands of the court there, held, that it 
was sufficiently shown not to be in the posses
sion or under the control of the pa r ty : 1 ngle 
v. Jones, 43-286. 

P r o o f of d e l i v e r y : The provisions of stat
u t e as to the admissibility of the record of an 
instrument in evidence elo not dispense wi th 
the necessity of proof of delivery of the origi
nal in cases where such proof would be neces
sary, if the original itself were introduced : 
Foley v. Howard, 8-56. 

L a n d p a t e n t : This section does not apply 
to a record copy of a patent of lands from the 
United States : Curtis v. Hunting, 6-536. But 
see § 4913. 

poraneous; and parol evidence may be re
ceived to connect or explain them. In case of 
a sale of land at auction, the notice of sale 
containing the terms, etc. , the plat upon 
which the name of defendant as purchaser, 
with price, etc., was entered by the clerk of 
the sale, and a letter signed by defendant de
clining to have anything further to do with the 
property, were held sufficient, with parol evi
dence, to comply wi th the requirements of 
the s t a tu te : Lee v. Mahoney, 9-344. 

Auctioneer; administrator: Neither 
party can be the other's agent for the purpose 
of signing the wri t ing sufficient to bind such 
other pa r ty ; and while an auctioneer, having 
no interest except as such, may sign such 
writ ing and thereby bind both parties, yet 
wheie the auctioneer is an aelministrator mak
ing a sale under direction of the court, he has 

4911. R e t r o s p e c t i v e . 3661. The provisions of the preceding section are 
intended to apply to all instruments heretofore recorded, as well as those here
after to be recorded. [E., § 4003; C , '51, § 1229.J 

4912. N o t c o n c l u s i v e . 3662. Neither the certificate, nor the record, nor 
the transcript thereof, is conclusive evidence of the facts therein stated. [E., 
§4004; C , ' 5 1 , § 1230.] 

See notes to § 4909. 

UNITED STATES AND STATE PATENTS. 

4913. When deemed of record; copies. 16 G. A., ch. 10. United 
States and state patents for lands in this state, that have been or hereafter 
may be recorded in the recorder's office of the county in which the lands 
are situated, shall be deemed matters of record, and certified copies thereof, 
under the hand of the recorder, may be received and read in evidence in all 
the courts in this state, with like effect as other certified copies of original 
papers recorded in his office. In order to entitle said patents to bo recorded, 
no acknowledgment, as required by chapter six of the code, shall be necessary. 

STATUTE OF FRAUDS. 

4914. W r i t t e n e v i d e n c e . 3663. Except when otherwise specially pro
vided, no evidence of the contracts enumerated in the next succeeding section 
is competent, unless it be in writing and signed by the party charged or by 
his lawfully authorized agent. [E., § 4006; C , '51, § 2409.] 
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such interest as to render him incompetent to 
bind a purchaser to the contract: Wingate v. 
Herschauer, 42-506. 

W r i t i n g not de l ivered: A writing signed 
by defendant and kept in his possession with
out delivery is not available to take a case out 
of the statute: Steele v. Fife, 48-99. 

Oral t e s t imony: Verbal testimony is not 
admissible to supply any defects or omissions 
in the written evidence which is relied upon 
to take a case out of the statute of frauds; and 
where telegrams were relied upon as consti
tuting a written contract, the language of 
which was unintelligible unless aided by ex
trinsic evidence, held, that the evidence was 
not sufficiently proven: Watt v. Wisconsin 
Cranberry Co., 63-730. 

The written evidence of a contract cannot 
be aided or added to by parol testimony: 
Vaughn v. Smith, 58-553. 

Whether a contract within the statute of 
frauds may be proved by parol evidence of the 
contents of lost writings, which, if in exist
ence, would be competent for that purpose, 
quaere: Elwell v. Walker, 52-256. 

Where the promise to pay the debt of an
other is sufficiently evidenced in writing, parol 
evidence to show that the debt has not been 
paid is admissible although it also bears upon 
the question of the promise: Harbert v. Skin
ner, 37-208. 

If the party sought to be charged has in writ
ing admitted the contract, this is sufficient to 
take the case out of the statute, no matter to 
whom the writing may have been addressed: 
War-field v. Wisconsin Cranberry Co., 63-312. 

H o w objection ra i sed : The objection that 
a contract is within the statute of frauds, and 
therefore that any parol evidence thereof is in
admissible, cannot be raised, unless the objec
tion is made in the pleadings or when the evi
dence is offered: Bolt v. Brown, 63-319. 

When parol evidence of a contract within 
the statute of frauds is introducetl upon trial 
without objection, it cannot afterwards be ob
jected to upon appeal: Crossen v. White, 19-
109. 

E x e c u t e d con t rac t : Although a promise 
by one party to be individually responsible for 
the debts of another would be within the stat
ute, yet if such a promise has been performed 
the objection of the statute cannot be enforced: 
Putnam v. Swinney, 63-383. 

Order of introduction of evidence: 
Parties are not restricted as to the order of the 
introduction of evidence, and evidence of a 
sale which is within the statute of frauds may 
first be introduced, to be afterward followed 
by proof of partial performance, taking the 
case out of the statute: Campbell v. Ormsby, 
65-518. 

Belief i n e q u i t y : Equity will not relieve 
against the statute of frauds for the mere pur
pose of preventing the repudiation of a con
tract actually entered into which is in violation 
of such statute, but may relieve against the 
repudiation of such contract where an inno
cent party has been misled to his injury. The 
attempted fraud against which equity will re
lieve consists not merely in refusing to do what 
the party has agreed to do, but in eleceiving 
the other out of his property: Burden v. Sheri
dan, 36-125. 

4 9 1 5 . W h a t contracts . 3664. Such contracts embrace: 
1. Those in relation to the sale of personal property, when no part of the 

property is delivered, and no part of the price is paid ;-
2. Those made in consideration of marriage; 
3. Those wherein one person promises to answer for the debt, default, or 

miscarriage of another, including promises by executors to pay the debt of 
their principal from their own estate; 

4. Those for the creation or transfer of any interest in lands, except leases 
for a term not exceeding one year; 

5. Those that are not to be performed within one year from the making 
thereof. [E., § 400T; C , '51, § 2410.] 

Sale; de l ivery: The delivery of goods un
der an oral contract of sale to a common car
rier (not designated by the purchaser) in the 
usual course of transportation is sufficient to 
reiiuer a parol contract tor the sale of chattels 
binding: Bullock v. Stcherge, 4 McCrary, 184. 

A parol contract creating a lien upon per
sonal property equally with one for the sale 
of such property is made binding by delivery: 
Brown v Allen, 35-306. 

Sufficiency of delivery in particular cases 
discussed: Marsh v. Bird. 31-599; Brown v. 
Wade, 42-647. 

I n considerat ion of mar r i age : Where it 
is attempted, by letters, to prove a contract 
to convey real estate, in consideration of 
marriage, the letters should show a distinct 
proposition that, in consideration of the mar
riage, the one party would convey such real 
estate, and an acceptance ol the proposition 
by the other ,party in as broad and distinct 

terms as it was made: Elwell v. Walker, 52-
256. 

Answer ing for deb t or default of an
o the r ; Where a father agreed to be answer
able for his son's debts in consideration of a 
forbearance to sue the son, held that, in the 
absence of a release of the liability as against 
the son, the agreement so to pay the debt 
could not be enforced, although the forbear
ance to sue might constitute a consideration: 
Westheimer v. Peacock, 2-528. 

An agreement upon certain contingencies 
to step into the place of another and assume 
his obligations is within the statute and can
not be established by parol: Kauffman v. 
Harsfock, 31-472. 

A contract to indemnify another, and hold 
him harmless against anticipated loss, cannot 
be establisheel by parol: Ibid. 

Where goods were furnished one party and 
charged to him upon agreement of another to 
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pay for them, held, tha t the agreement of 
the latter must be regarded as collateral and 
within the s tatute of f rauds: Langdon v. 
Richardson, 58-610. 

Where the plaintiff, who had been a laborer 
in the employ of a subcontractor, alleged 
tha t the defendant, who was the main con
tractor, had orally agreed to pay the claim due 
to the plaintiff from the subcontractor if the 
plaintiff would refrain fiom filing a mechan
ic's lien, and plaintiff alleged that he had 
thereupon delayed filing such lien, but it did 
not appear that he had by reason of such 
agreement lost his lien, nor released the sub
contractor, held, tha t the promise of the prin
cipal contractor was a promise to answer for 
the debt of another, which must be in wr i t ing: 
Vaughn v. Smith, 65-579. 

Uneler the facts in a particular case, held, 
tha t an agreement sued upon amounted to an 
under taking to answer for the debt of another : 
Beerkle v. Edwards, 55-750. 

An oral acceptance can be enforced only 
where, by reason of having funds in his hands 
or otherwise, the payment by the acceptor 
will be the payment of his own debt ; either-
wise the oral acceptance will be within the 
s tatute of f rauds: Walton v. Mandeville, 56-
597. 

Where the main purpose of the promisor is 
not to answer for another, but to subserve 
some purpose of his own, the promise is not 
wi th in the statute of frauds, al though in form 
it may be a promise to pay another's debt, and 
although, incidentally, the performance of it 
m a y have the effect of extinguishing the lia
bility of another : Mills v. Brown, 11-314; 
Johnson v. Knapp, 36-616. 

Where an obligation is an original uneler-
taking by a party, entered into for his own 
benefit, it is not to be deemed within the stat
ute of frauds: Clinton Nat. Bank v. Stude-
mann, 74-104. 

A promise by one of several co-parties to 
another co-party to pay a share of the cost of 
an appeal to be taken by the latter, it appear
ing that the party making such promise ex
pected to derive some benefit from the appeal, 
held not to be a promise made to answer for 
the debt of another : Wilson v. Smith, 73-429. 

The fact that the discharge of a person's 
own d u b contracted debt will also operate to 
discharge the debt of another does not bring 
the obligation to discharge such debt within 
the statute of frauds: Chamberlin v. Ingalls, 
38-300. 

An agreement by A., B. and C. tha t A. shall 
pay the amount of the indebtedness which he 
owes B. to C , to apply on an indebtedness 
from B. to C , is not within the s tatute of 
f rauds: Lester v. Bowman, 39-611. 

An absolute promise by a party to assume 
and pay the indebtedness of another is not 
within the s tatute of frauds, but it must be 
shown to be supported by a consideration: 
Bumford v. Purcell, 4 G. Gr., 488. 

Where the purchaser of a boat entered into 
an agreement with the holder of a lien thereon 
to pay the amount of the hen, held, tha t the 
under taking was not to answer for the debt 
or default of another : Barker v. Guilliam, 
5-510. 

In an action against a bank upon certain 
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bank-bills of an insolvent bank, in which re
covery from defendant for the value of such 
bills was sought on the ground that they had 
been taken on the strength of its representa
tions as to their validity, held, tha t the cause 
of action was not within the statute of frauds: 
Tarbell v. Stevens, 7-163. 

An agreement by a vendee to pay off a mort
gage upon the property purchased makes the 
indebtedness his own and is not within the 
statute of frauds: Bowen v. Kurtz, 37-239. 

Where defendant purchased lands of one V., 
agreeing to pay a debt owing from V. to plaint
iff out of the purchase money, held, tha t the 
agreement was not within the statute of frauds 
and might be enforced by plaintiff against de
fendant : Morrison v. Hocjue, 49-574. 

Held, also, tha t a contract between defend
ant , plaintiff and said V., t ha t defendant 
should pay V.'s debt to plaintiff out of the 
price of such land and in consideration of the 
release of an a t tachment upon the land, was 
not within the s ta tu te : Ibid. 

Where one of two persons whose names 
were affixed to a promissory note, al though 
claiming that the signature of his name thereto 
was a forgery, assured the holder that the note 
would be paid, held, tha t such promise was 
one to answer for the default of another person 
and was not binding, not being in wr i t ing: 
Smith v. Tramel, 68-488. 

An oral promise to pay the debt of another, 
which should be in writ ing, cannot constitute 
an estoppel so as to be bineling: Ibid. 

Where property was delivered upon the faith 
of a promise by the surety to sign the note 
therefor, held, tha t such promise was not 
within the s ta tu te : Van Riper v. Baker, 44-
450. 

Held, tha t if a loan was made to three, one 
only receiving the money, the others would be 
bound, although their promise was not in 
wr i t ing: Dee v. Downs, 50-310. 

Where one agrees to execute a note as surety 
for another, such agreement is a promise to 
answer for the debt of that other and is within 
the s ta tute of frauds, and cannot be enf< r e d 
unless the agreement is in writing. I t differs 
from a case where the par ty receives a benefit 
from the agreement: Dee v. Downs, 57-589. 

Where the promise to answer for the debt 
of another is made upon a new and original 
consideration, it is not within the s t a tu te : 
Johnson v. Knapp, 36-616; Blair Town Lot, 
etc., Co. v. Walker, 39-406; Lamb v. Tucker, 
42-118. 

An agreement by an incoming par tner to 
become liable for the debts of the firm in con
sideration of the property acquired by the pur
chase is not within the s tatute of frauds, and 
the creditors may recover thereon: Poole v. 
Hinirager, 60-180. 

The parol promise of a new firm to pay the 
debts of a firm to whose business they suc* 
ceed is within the s ta tute of frauds, and is 
not binding unless in writing, or unless the 
promise by the new firm is made by all the 
members thereof and amounts to a novation 
of the debt, merging it and extinguishing all 
liability under the old deb t : Sternburg v. Cal-
lanan, 14-251. 

T r a n s f e r of i n t e r e s t i n l a n d : A verbal 
contract for the sale of land in consideration 
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of services to be performed and cash to be 
paid is within the s tatute of frauds, if posses
sion is not taken and no part of the services 
are performed or the cash paid: Morgan v. 
McLaren. 4 G. Gr., 536. 

A n agreement to procure a conveyance of 
land is not within the s ta tu te : Bannon v. 
Bean, 9-395. 

So held in case of an agreement to foreclose 
a mortgage and sell the property and author
ize the sheriff's deed to be made to another 
par ty , or to buy the property in a t the sale 
and then make a deed: Cooley v. Osborne, 50-
526. 

A parol promise made by a judgment debtor 
after execution sale, tha t he would make a 
deed to the purchaser correcting a mistake 
in the sheriff's deed, held to be within the 
s tatute of f rauds: Butcher v. Buchanan, 
17-81. 

A contract for the sale of improvements on 
public lands where the party selling has no 
title to the land itself is not a contract for the 
sale of an interest in the real property: Zieka-
fosse v. Hulick, Mor., 175. 

Where the person having a legal title to land 
suffers another to go on wi th improvements, 
in the expectation of a conveyance raised in 
him by the acts, encouragement or assmance 
of the owner, the transaction may be taken 
out of the statute of f rauds: McCoy v. Hughes, 
1 G. Gr., 370. 

A parol agreement to relinquish interest in 
real property in consideration of the discharge 
of indebtedness would seem to be valid: 
Hotchkiss v. Cox, 47-655. 

Fraud and undue influence in the procure
ment of a deed may be shown by parol evi
dence, notwithstanding the s tatute of f rauds : 
Day v. Loum, 51-364. 

Where land was sold with the agreement 
that , in case of resale by the vendee, the 
vendor should receive as additional compensa
tion one-half the excess received by vendee 
above the amount paid vendor, held, tha t un
der the agreement no interest in the land was 
retained by vendor, which it was necessary 
under the statute of frauds to have evidenced 
in wr i t ing : Miller v. Kendig, 55-174. 

A parol license to mine premises, under 
which the licensee enters into and holds pos
session, and which is established also by the 
licensor's testimony, is valid under the s ta tute 
of frauds, but it would be otherwise if posses
sion was not taken under and by virtue of the 
license: Anderson v. Simpson, 21-399. 

A parol mining license is not absolutely 
void, but is only voidable. If the owner of 
the soil desires to revoke such license he 
should refund the expenses incurred in im
provements, or give such reasonable notice as 
would enable the occupant to secure the prod
ucts contemplated for his labor and improve
m e n t s : Bush v. Sullivan, 3 G. Gr.. 344. 

Ait agreement between parties to be copart
ners in all their undertakings, and tenants in 
common in all real estate acquired, is within 
the statute of f rauds: Thorn v. Thoi-n, 1 1 -
146. 

A parol agreement to enter into a partner
ship tor the purpose of dealing in real estate 
does not come within the provision as to con-
ti acts for the creation or transfer of an inter

est in land, and need not be evidenced in 
wr i t i ng : Richards v. Grinnell, 63-44. 

Parol evidence is admissible to show t h a t a 
conveyance- to two individuals was in tended 
to be for the benefit of the partnership, a n d 
not to create in them a tenancy in c o m m o n : 
Paige v. Paige, 71-318. 

A contract of partnership for the purchase 
and sale of land is not a contract for the crea
tion or transfer of interest in lands wi th in t h e 
s ta tu te of f rauds: Pennybacker v. Leary, 6 5 -
220. 

W h e r e the owner of land was prevented 
from making redemption from a t a x sale 
upon promise of the t a x purchaser to convey 
after a t a x deed was executed, held, t ha t t he 
agreement , though in parol, was not w i th in 
the s ta tu te of f rauds: Judd v. Mosely, 30-423. 

A deed signed wi th the wife's name by t h e 
husband is wi th in the s ta tute of frauds as t o 
her interest : Morris v. Sargent, 18-90. 

A parol ratification of a conveyance of real 
property will not render it valid nor estop a 
par ty from disclaiming i t : Hubbard v, Ger
man Catholic Congregation, 34-31. 

Where a wife receives the purchase money 
of property conveyed by her husband, in t he 
conveyance of which she does not join to re
linquish her dower interest, she may, in con
sideration of the money received, make an 
oral contract rel inquishing her dower interest 
in such proper ty: Dunlap v. Thomas, 69-358. 

If a sale of land, is within the s ta tu te of 
frauds when made, the fact t ha t one of t he 
part ies places himself in a condition in which 
he is able to perform the contract on his par t 
will not take it out of the operatiem of t he 
s t a tu t e : Wilson v. Chicago, R. I. & P. R. Co., 
41-443. 

A n e x p r e s s t r u s t not evidenced in wr i t ing 
cannot be enforced against the trustee. The 
mere refusal of the trustee to perform the 
contract, and his denial of its existence, will 
not authorize a court of chancery to enforce 
the cont rac t : McClain v. McClain. 57-167. 

Vv here property was conveyed to a t rustee 
to be converted into money and the entire pro
ceeds paid out as directed by the grantor , 
wi thout any advantage to accrue to the trustee, 
held, tha t an agreement by the trustee as to 
the disposal of the proceeds was within the 
s ta tu te of frauds and should have been in 
wr i t i ng : McGinness v. Barton, 71-644. 

A r e s u l t i n g t r u s t arising from the fur
nishing of funds by one party, with which real 
estate is purchased by another in his own 
name, is not within the s tatute of frauds, but 
m a y be established by parol : Nelson v. Wor-
rall, 20-469. 

But such implied t rus t cannot be established 
by parol, where the par ty claiming it did not 
actually advance the purchase money : Burden 
v. Sheridan, 36-125. 

Parol evidence is admissible to establish a 
result ing t rus t in an entry of government 
lands by one for ano ther : Sullivan v. McLen-
ans, 2-437. 

I t is not necessary, in such case, to show 
tha t the money was advanced at the t i m e : 
Bryant v. Hendricks. 5-256. 

A pa i t y cannot be allowed to show by parol 
tha t land purchased by him and conveyed to 
another was intended as a gift to him, or tha t 
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it was purchased for his use : Holland v. Hens-
ley, 4-222. 

Fur ther as to trusts, see § 3105 and notes. 
P a r o l l e a s e s : In the exception as to leases 

it is the term of the lease that is referred to, 
and not the t ime from the making thereof 
within which it is to be performed. Verbal 
leases for a year are good although made to 
commence in futnro: Sobey v. Brisbee, 20-105; 
Jones v. Marcy, 49-188. 

As to possession under parol lease, see notes 
to next section. 

Contracts not to be performed within 
a y e a r : In order to be within the clause of 
the statute relating to contracts not to be per
formed within a year, the contract itself must 
show from the na ture of its subject-matter, by 

its express terms, or by necessary implication, 
that its perfeirmance within a year is for
bidden. I t is not sufficient to bring it within 
the statute tha t the parties manifestly in
tended to occupy more than a year in its per
f o r m a n c e s / a i r Town Lot, etc., Co. v. Walker, 
39-400. 

A contract for services to be paid for upon 
the death of the person to whom the services 
are to be rendered is not within the s tatute of 
frauds: Riddle v. Backus, 38-81. 

Contracts here referred to are such as are 
not to be performed within a year on either 
side: Smalley v. Greene, 52-241. 

Such provisiem does not apply to contracts 
for the creation or transfer of an interest in 
lands : Sobey v. Brisbee, 20-105. 

4 9 1 6 . E x c e p t i o n s . 3665. The provision of the first subdivision of the 
preceding section, does not apply «hen the article of personal property sold is 
not at the time of the contract owned by the vendor and ready for delivery; 
but labor, skill, or money, are necessarily to be expended in producing or pro
curing the same; nor do those of the fourth subdivision of said section apply 
where the purchase money, or any portion thereof, has been received by the 
vendor, or when the vendee, with the actual or implied consent of the vendor, 
has taken and held possession thereof under and by virtue of the contract, or 
when there is any other circumstance, which, by the law heretofore in force, 
would have taken a case out of the statute of frauds. [E., §4008; C , '51, 
§ 2411.] 

W h e r e l a b o r or m o n e y a r e t o toe e x 
p e n d e d : In case of a sale of personal prop
er ty the fact that the goods are to be shipped 
by express from one piace to another at an ex
pense does not bring the case within the excep
t ion; such is not a case where ' ' labor, skill or 
money are necessary to be expended," e tc . : 
Partridge v. Wilsey, 8-459. 

The facts taking a contract out of the s tatute 
of frauds may exist and be proved outside the 
contract itself. In a contract for a sale of 
hogs, held, tha t proof tha t at the t ime it was 
made the hogs were not owned by the vendor, 
but that labor, skill or money would be neces
sary to procure them, would be sufficient: 
Bennett v. Nye, 4 G. Gr., 410. 

A parol contract for a lien on personal prop
erty, where the property is not owned by the 
vendor at the t ime of the sale, but is still to 
be purchased by him, is not within the s ta tute 
of i r auds : Brown v. Allen, 35-306. 

T a k i n g a n d h o l d i n g p o s s e s s i o n : A sale 
or gi l t of real estate is, under our statute, jus t 
as complete and perfect when made by parol 
and followed by possession untler it, with the 
consent of the vendor, as if it were made in 
wr i t ing : Hughes v. Lindsey, 31-329. 

A sale of real estate in parol, accompanied 
with possession, is valid: Chamberlin v. Rob
ertson, 31-408; Tuitle v. Becker, 47-486. 

But it must appear that the possession was 
taken under the contract and with the knowl
edge of the other pa r ty : Carrolls v. Cox, 15-
455. 

The mere continuance in possession by a 
t enan t is not sufficient to render valid a verbal 
contract : Mahana v. Blunt, 20-142. 

A license to mine is valid, though resting 
wholly m parol, if possession is taken and held 
thereunder with actual consent of the licensor: 
Anderson v. Simpson, 21-399. 

The fact tha t one of the members of a part
nership wi thdraws from the management of 
the business, under a contract to sell his inter
est to his partner, leaving such partner in pos
session of the property and the business, does 
not show that the lat ter has taken and helel 
possession under and by virtue of the contract 
so as to take the case out of the s tatute of 
frauds: Wilmer v. Farris, 40-309. 

A parol contract for the exchange of land 
accompanied by delivery of actual possession 
of land exchanged m accorelance with the con
tract is valid: Baldwin v. Thompson, 15-504. 

An oral agreement rescinding a contract of 
sale to a person in possession may be estab
lished by evidence showing that the par ty in 
possession thereof held as tenant instead of 
owner, paying rent , etc., in accordance with 
the terms of such oral agreement : Barton v. 
Smith, 66-75. 

Where acts of possession relied upon to show 
partial performance are of doubtful character, 
and may have been done with other views 
than as a part performance of the agreement, 
they do not take the case out of the s ta tu te ; 
but where the acts are undisputed, and the 
sole question is whether they are done in the 
perfoimance of the contract as claimed by one 
party, or of another contract as claimed by the 
other party, then the question as to wha t the 
contract was untler which they were done 
must be established by a preponrlerance of the 
evidence: Sweeney v. O'Hora, 43-34. 

Where a contract is taken out of the s tatute 
of frauds by part performance by one of the 
parties, by taking possession of the property 
conveyed, the contract may be enforced by 
the other partjT, as well as by the one who has 
pai t ly performeel: Ibid. 

Where the defendant had no title to the land 
at the t ime he pu t plaintiff in possession, but 
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represented that he had title and afterward 
procured a conveyance, held, that he was es
topped from setting up the fact that such rep
resentations were fraudulent: Renkin v. Hill, 
49-270. 

The taking and holding possession under a 
verbal assignment of a lease, held not to take 
the contract of assignment out of the statute 
of frauds: Hunt v. Coe, 15-197. 

A verbal lease for five years, under which 
lessee is in possession, is valid: Nordyke & 
Marmon Co. v. Hawkeye Woolen Mills Co., 53-
521. 

P a r t performance: If a party seeks to 
take a case out of the statute of frauds on the 
ground of a part performance, it is indispensa
ble that the parol contract, agreement or gift 
should be established by clear, unequivocal 
and definite testimony: Williamson v. Will
iamson, 4-279. 

Execution of a deed, payment of the pur
chase money, or part of it, and possession of 
the premises, are sufficient to constitute part 
performance of a parol contract to convey and 
take it out of the statute of frauds: Trayer v. 
Reeder, 45-272. 

Proof of part performance of a contract of 
lease for the term of more than a year will not 
take such contract out of the statute: Hunt v. 
Coe, 15-197. 

To take a case out of the operation of the 
statute of frauds on the ground of part per
formance, it is indispensable that the acts done 
should be referable exclusively to the contract; 
but a preponderance of evidence alone is suffi
cient to show that fact: Sweeney v. O'Hora, 
43-34; Yorkv. Wallace, 48-305. 

Where property was delivered by plaintiff 
to defendant under the agreement that defend
ant was to pay plaintiff $100 each year during 
the latter's hie, held, that it was partially per
formed and not within the statute: Saum v. 
Saum, 49-704. 

Where it is agreed to pay for services in 
land the party rendering the services may re
cover the value of the land under an oral 
cemtract: Bonnon's Estate v. Urlon, 3 G. Gr., 
228. 

If an oral assignment of a judgment is made 
in consideration of services to be rendered in 
obtaining such judgment, and the services 
are thereafter rendered, the assignment will 

thereby be taken out of the statute of frauds: 
Howe v. Jones, 57-130. 

A parol contract for the sale of land accom
panied by a payment of part of the purchase 
money makes, under the statute, a valid agree
ment, e\ en although there was a prior writ
ten memorandum which could not be intro
duced in evidence because unstamped : Sykes 
v. Bates, 26-251. 

Facts considered and held not to prove a de
livery of notes in payment of the purchase 
money for real estate, or such an execution 
of the verbal contract of sale as to take the 
case out of the statute of frauds: Auter v. 
Miller, 18-405. 

Where a sum of money in bank-bills was 
deposited with the vendor as part payment of 
a contract, full payment of which was to be 
made by the vendee in coin, and the bills 
were afterwards returned to the vendee for 
the purpose of enabling him to secure the 
coin and make full payment, and the contract 
was never fulfilled by the vendee, held, that 
the vendor could not maintain an action to re
cover the value of the bills thus returned to 
the vendee: Jones v. Taylor, 1 G. Gr., 434. 

There is great doubt as to whether the mere 
agreement that an indebtedness from the 
seller to the buyer shall go on the sale as a 
part of the purchase money will constitute 
part payment: Brown v. Wade, 42-647. 

Where exchange of horses was agreed upon, 
and as a part of the consideration it was agreed 
that a debt from one party to the other should 
be extinguished, held, that the extinguishing 
of the indebtedness took place at once and 
constituteel a part performance sufficient to 
take the contract out of the statute of frauds, 
although the actual change of possession of 
the horses did not take place at that time: 
Peake v. Conlan, 43-297. 

The term " purchase money " as used in the 
statute means the consideration. Where such 
consideration was the conveyance to the 
vendor by the vendee of another piece of prop
erty, held, that proof that such conveyance 
was executed would take the case out of the 
statute of frauds: Devin v. Hirner, 29-297. 

So where the consideration for a contract to 
convey land was ttie performance of services, 
held, that proof of performance of such serv
ices would take the case out of the statute: 
Stem v. Nysonger, 69-512. 

4 9 1 7 . W h e n n o t d e n i e d i n t h e p l ead ings . 3666. The above regula
tions relating merely to the proof of contracts, do not prevent the enforce
ment of those which are not denied in the pleadings, unless in cases where 
the contract is sought to be enforced, or damages to be recovered for the 
breach thereof, against some person other than him who made it. [E., § 4009; 
C , '51, § 2412.] 

If the contract is not denied in the answer 
of defendant it is to be enforced against him, 
although in such answer he may expressly in
sist upon the benefit of the statute: Auter v. 
Miller, 18-405. 

In a particular case, held, that a denial in 
the answer was sufficient to prevent the en
forcement of the contract alleged in the peti
tion, and which was within the statute of 
frauds: Mahana v. Blunt, 20-142. 

4 9 1 8 . P a r t y m a d e w i t n e s s . 3667. Nothing in the above provisions 
shall prevent the party himself against whom the unwritten contract is sought 
to be enforced, from being called as a witness by the opposite party, nor his 
oral testimony7 from being evidence. [E., § 4010; 0., '51, § 2413.] 
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Where a par ty seeking to enforce a con
t rac t which should be in wri t ing intends to 
rely upon t h e evidence of the party making 
it, he should so state in his petition, otherwise 
i t will be subject to demurre r : Babeock v. 
Meek, 45-137. 

If plaintiff relies on the testimony of de
fendant to establish the contract, he cannot 
contradict or supplement such testimony by 
tha t of other witnesses. The testimony of 
defendant is conclusive: Auter v. Miller, 18-
405; Thorn v. Moore, 21-285. 

Nor can plaintiff introduce other evidence 
to impeach defendant's credibility: Hunt v. 
Coe, 15-197. 

The provision allowing the opposite par ty to 
be called to establish a contract which should 
be in wri t ing does not apply to the testimony 
of the agent of such party. His testimony 
cannot be received for that purpose: Burnside 
v. Rawson, 37-639. 

In a particular case, held, tha t the contract 
sued upon was sufficiently established by the 
evidence of one of the defendants to entitle 
the plaintiff to recover against the defendants 
thereon, al though it was within the s tatute of 
frauds and not in wr i t ing : Dewey v. Life, 60-
361. 

If the testimony of the par ty called as a 
witness establishes the oral contract, then such 
contract is as well proven under the s tatute of 
frauds as if it had been in writing. Whether 
such testimony of the par ty is sufficient to 
prove t he contract is a question of fact for t he 
jury and should not be taken away from them 
by an instruction: Byerlee v. Mendel, 39-382. 

Where the evidence of defendant clearly 
established an oral contract to convey land, 
held, tha t t he contract might be enforced: 
Smith v. Phelps, 32-537. 

PROTEST. 

4919 . Certificate of notary. 3668. The usual protest of a notary public 
without proof of his signature or notarial seal, is prima facie evidence of what 
it recites concerning the dishonor and notice of a bill of exchange or promis
sory note, and a copy from his record, properly certified to by him, shall re
ceive such faith and credit as it is entitled to by the law and custom of mer
chants. [E., §§ 199, 4011; C, '51, § 2414.] 

The certificate of protest is only evidence of 
notice when it recites tha t notice was given : 
Sather v. Rogers, 10-231; Thorp v. Craig, 10-
461. 

I t is only evidence of the facts therein re
cited, and where it shows tha t the notice was 
directed to the indorser a t a particular place it 
will not be presumed tha t such place was the 
residence of such indorser: Brudshaiv v. Hedge, 
10-402. 

But a certificate of protest stating that the no
ta ry notified the indorsers is sufficient al though 
it does not show that the residences of the sev
eral parties are a t the places to which the no
tices were addressed: Fuller v. Dingman, 4 1 -
506. _ 

I t is not necessary to annex to, or set out in, 
the notary's certificate, the notice referred to 
therein, nor need the certificate, in words, 
formally refer to the seal: Jones v. Berryhill, 
25-289. * 

If the certificate states tha t notices of pro
test properly addressed were deposited in the 
postofflce, it will be presumed that the postage 
was prepaid: Brooks v. Day, 11-46. 

When the certificate of protest states that the 
notary notified the proper parties in a certain 
manner, the credit due the certificate will gen
erate the presumption tha t the mode adopted 
accomplished the result certified to, unless it 
affirmatively appear tha t the method adopted 
could not have done so; but if the notary only 
certifies as to the steps taken, then, to make 
out a prima facie case, it must further appear 
that such steps would effectuate notice: 
Wamsley v. Rivers, 34-463. 

The fact that the certificate is dated at a 
t ime subsequent to that of the dishonor and 
protest will not render it incompetent: Chat
ham Bank v. Allison, 15-357. 

The protest of a notary is not receivable 
without his seal, but such defect may be cured 
by the affixing of the seal by the notary at the 
tr ial : Rindskoff v. Malone, 9-540. 

The certificate of a notary public as to the 
protest of a bill or note is not admissible against 
defendant in a criminal case, as he is entitled 
to be confronted with the witnesses against 
h i m : State v. Reidel, 26-430. 

PROCEEDINGS OF OFFICERS AND INFERIOR COURTS. 

4920. Presumption. 3669. The future proceedings of all officers, and 
of all courts of limited and inferior jurisdiction within this state shall, like 
those of a general and superior jurisdiction, be presumed regular, except in re
gard to matters required to be entered of record, and except where otherwise 
expressly declared. [E., § 4120; C, '51, § 2512.] 

P r e s u m p t i o n as t o r e g u l a r i t y o f official 
a c t s : Every legal presumption should be en
tertained that an officer has done his d u t y : 
Cole v. Porter, 4 G. Gr. ,510; Goodrich v. Bea-
man, 37-563. 

Such presumption will be entertained in the 
absence of any showing to the contrary: Budd 
v. Durall, 36-315; Spitler v. Schofield, 43-571. 

Where it is the duty of an officer to do an 
act, it must be presumed tha t such du ty has 
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been performed: In re Estate of Edwards, 58-
431. 

There is a presumption that those charged 
wi th public trusts act honestly and in good 
fai th: Sioux City & St. P. R. Co. v. Osceola 
County, 45-168. 

A n act of an officer which may have been 
•«ithin his official powers will be presumed to 
have been within such powers in the absence 
of all evidence to the contrary: Winneshiek 
County v. Maynard, 44-15; Babcock v. Wolf, 
70-676. 

Official acts, even though ministerial in their 
nature , must be regarded as prima facie cor
rect : Smith v. District T'p, 42-522. 

There is a legal presumption in favor of the 
due execution of papers emanating from a pub
lic office: French v. Reel, 61-143. 

Where the re turn of an officer on a wr i t of 
a t tachment showed a levy upon property, but 
did not state that the property was that of de
fendant, held, tha t the presumption of regu
larity would obtain in favor of such r e tu rn : 
Rowan v. Lamb, 4 G. Gr., 468. 

A court will not presume that an officer in 
the service of process failed to discharge a 
plain duty imposed upon him by law, nor in
fer facts inconsistent wi th the re turn of the 
writ, in order to divest rights acquired under 
it, or defeat the judgment of a court of com
petent jurisdiction: Parsley v. Hays, 22-310. 

Where a person in authority is requireei to 
do a certain act which could not be omitted 
without a neglect of duty, the performance of 
it will be presumed unless the contrary is 
proved: Dollarhide v. Board of Commission
ers, 1 G. Gr., 158. 

Therefore, where it was required by s ta tute 
that commissioners for a particular purpose 
should be sworn, held, tha t al though in this 
respect compliance with the statute did not 
appear in the report of such commissioners, it 
would he presumed that the law was complied 
w i t h : Ibid. 

I t must be presumed that the officers of the 
court in any particular mat ter performed their 
duty unless the contrary appears. Therefore, 
held, tha t where the trial of a criminal case 
was had a t a special term of the court, it 
would be presumed tha t notice of the holding 
of such term, as required by law, had been 
given: Harriman v. State, 2 G. Gr.. 270. 

Where the venue of an affidavit does not 
appear it will be presumed that the justice of 
the peace signing it administered the oath in 
the county in which he was authorized to ac t : 
Snell v. Eckerson, 8-284. 

This section applies to a proceeding of the 
board of supervisors in establishing a high
w a y : McBurneyv. Graves, 66-314. 

Where the t r ibunal determines t h a t t he es
sential steps to give it jurisdiction have been 
taken, and makes tha t determination a matte* 
of record, the s tatute raises the presumption 
in favor of the correctness e>f the determina
tion, bu t it does not raise the presumption m 
favor of the jurisdiction of the t r ibunal in the 
absence of any determination by it t ha t it had 
jurisdict ion: Ibid. 

Section applied: State v. Lane, 26-223; Lees 
v. Wetmore, 58-170. 

A c t s o f j u s t i c e of t h e p e a c e : I t may be 
presumed in favor ot the judgmen t of a just ice 
of the peace tha t acts which are shown to have 
been done wTere done in such order as was 
necessary in order that the jurisdiction should 
be properly exercised: Hodge v. Ruggles, 36-42; 
Church v. Crossman, 49-444. 

While it m a y be tha t the decision of a just ice 
of the peace tha t he has jurisdiction is pre
sumed to be right until the contrary is shown, 
yet where the assumption upon which the de
cision is based appears, and the decision is 
thereby shown to be erroneous, the presump
tion in favor of the justice's jurisdiction is 
thereby rebut ted: Brown v. Davis, 59-641. 

Jurisdiction having once been acquired by a 
just ice of the peace, the presumption is t h a t it 
continues to judgment , in the absence of a 
showing to the cont rary : Moore v. Reeves, 
47-30. 

Therefore where judgmen t was rendered 
against a garnishee on his answer more than 
three days after it was filed, held, t ha t it would 
be presumed tha t the case was properly con
t inued to the day judgmen t was rendered : 
Ibid. 

Where a justice has acquired jurisdiction, 
subsequent proceedings are deemed regular 
and cannot be collaterally assailed. Therefore, 
held, tha t a recital on the justice's docket of 
continuance by agreement could not be .con
tradicted by affidavits denying such agree
m e n t : Oaughlin v. Blake, 55-634. 

So, also, the recitals of the justice's record 
as to the t ime in the day at which default is 
entered is eeinchisive as against collateral at
tack: Cory v. King. 49-365. 

The correctness of a j udgmen t as to a ques
tion arising in a case of which the just ice has 
jurisdiction cannot be questioned in an action 
by scire facias on the j u d g m e n t : Haggarty v. 
Burr, 22-219. 

Where it appears t h a t t he justice lias ren
dered a judgment for more than one hundred 
dollars, as he may do by the consent of the 
parties, it not being required tha t such consent 
shall appear of record, it will be presumed in 
favor of the judgmen t tha t it exists: Schlis-
man v. Webber, 65-114. 

RECORDS OF ANOTHER COURT. 

4921. In same county. 3670. The records and papers properly filed in 
a cause in either the district [or circuit] court of a county, are equally evidence 
in the other court. Depositions taken for either court may be used in the 
other with the same eifect, subject to like objection, as if taken in such court. 
[12 G-. A., ch. 86, § 9.] 

HOW TESTIMONY IS TO B E PROCURED. 

4922. Clerks to issue subpoenas. 3671. The clerks of the several 
courts shall, on application of any person having a cause or any matter pend-
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ing in court, issue a subpoena for witnesses under the seal of the court, insert
ing all the names required by the applicant in one subpoena, which may be 
served by the sheriff, coroner, or any constable of the county, or by the party 
or any other person. When a subpoena is not served by the sheriff, coroner, 
or constable, proof of service shall be shown by affidavit; but no costs of serv
ing the same shall be allowed. [E., § 4012.] 

4 9 2 3 . To w h o m d i r e c t e d ; d u c e s t e c u m . 3672. The subpoena shall 
be directed to the person therein named, requiring him to attend at a particu
lar time or place to testify as a witness, and it may contain a clause directing 
the witness to bring with him any book, writing, or other thing under his con
trol, which he is bound by law to produce as evidence. [E., § 4013; C , '51, 
§ 2415.] 

4924. H o w far c o m p e l l e d t o a t t e n d . 3673. Witnesses in civil cases 
cannot be compelled to attend the district [or circuit] court out of the state 
where they are served, nor at a distance of more than seventy miles from the 
place of their residence, or from that where they are served with a subpoena, 
unless within the same county. No other subpoena but that from the district 
[or circuit] court can compel his attendance at a greater distance than thirty 
miles from his place of residence, or of service, if not in the same county. 
[ R , §4014; C , '51, §2416.] 

The limitation as to the distance beyond garnishees, who may be compelled to attend 
which witnesses cannot be required to attend from any distance within the state: Westphat 
upon subpoena in a civil case does not apply to v. Clark, 42-371. 

4925. F e e s i n a d v a n c e . 3674. Witnesses are entitled to receive in ad
vance, if demanded, their traveling fees to and from the court, together with 
their fees for one day's attendance. At the commencement of each day after 
the first, they are further entitled, on demand, to receive the legal lees for 
that day in advance. If not thus paid they are not compelled to attend or 
remain as witnesses. [E., § 4015; 0., '51, § 2417.] 

By appearing, a witness waives the right to demand mileage before testifying: Stockberger 
v. Lindsey, 65-471. 

4 9 2 6 . C o n t e m p t . 3675. For a failure to obey a valid subpoena, without 
a sufficient cause or excuse, or for a refusal to testify after appearance, the 
delinquent is guilty of contempt of court. He is also liable to the party by 
whom he was subpoenaed for all consequences of such delinquency, together 
with fifty dollars additional damages. [R., § 4016; C , '51, § 2418.] 

4 9 2 7 . P r o c e e d i n g s for . 3676. Before a witness is thus liable for a con
tempt for not apppearing, he must be served personally with the process, by 
reading it to him, and by leaving a copy thereof with him, if demanded, and 
it must be shown that the fees and traveling expenses allowed by law were 
tendered to him, if required; or it must appear that a copy of the subpoena, 
if left at his usual place of residence, came into his hands, together with the 
said fees and traveling expenses above mentioned. [E., § 4017; C , '51, 
§ 2419.] 

4 9 2 8 . S e r v i n g s u b p o e n a . 3677. If a witness conceal himself, or in any 
other manner attempt to avoid being personally served with a subpoena, any 
sheriff or constable having the subpoena, may use all necessary and proper 
means to serve the same, and for that purpose may break into any building or 
other place where the witness is to be found, having first made known his 
business and demanded admission. [E., § 4018; C , '51, § 2420.] 

4 9 2 9 . P r i s o n e r . 3678. A person confined in any prison in this state, 
may, by order of any court of record, be required to be produced for oral ex
amination in the county where he is imprisoned, and in a criminal case in any 
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countv in the state; but in all other cases his examination must be by a dep
osition. [E., § 4019.] 

Defendant in a criminal action has no abso- cise of the power of the court to require the 
lute right to demand the personal at tendance production of such prisoner is d iscie t ionary: 
of a convict in the penitentiary or county State v. Kennedy, 20-372. 
prison, under an order of court, but the exer-

4 9 3 0 . D e p o s i t i o n of. 3679. While a prisoner's deposition is being taken, 
he shall remain in the custody of the officer having him in charge, who shall 
afford reasonable facilities for the taking of the depositions. [E., § 4020.] 

PROCURING DEPOSITIONS. 

4 9 3 1 . P o w e r s of officer. 3680. When by the laws of any other state 
or country, testimony may be taken in this state to be used in the courts of 
such state or country, and also in all cases herein provided for taking deposi
tions, the persons authorized to take such depositions have power to issue sub
poenas and compel obedience thereto, to administer oaths, and to do am r other 
act of a court which is necessary for the accomplishment of the purpose for 
which they are acting. [E., § 4021; C , '51, § 2477.] 

4 9 3 2 . Subpoenas. 3681. Subpoenas issued by them are valid to the same 
extent as those emanating from a justice's court, and may be served and re
turned in the same manner. [E., §4022; C , '51, § 2478.] " 

4 9 3 3 . Officers t o s e r v e . 3682. Any sheriff or constable, when called 
upon for that purpose, shall serve such subpoenas and make return thereof. 
[E., §4023; 0 . , ' 51 , § 2479.] 

4 9 3 4 . W h e n p a r t y fails to o b e y subpcena. 3683. In addition to the 
above remedies, if a party to a suit in his own right, on being duly subpoenaed, 
fail to appear and give testimony, the other party may, at his option, have a 
continuance of the cause as in cases of other witnesses, and at the cost of the 
delinquent. [E., § 4024; C , '51, § 2480.] 

4 9 3 5 . P l e a d i n g t a k e n t r u e , or c o n t i n u a n c e . 3684. Or if he shows 
by his own testimony or otherwise, that he could not have a full personal 
knowdedge of the transaction, the court may order his pleading to be taken 
as true; such order, however, is subject to be reconsidered during the term 
of the court, upon satisfactory reasons being shown for such delinquency. 
[E., § 4025; C , '51, § 2481.] 

The pleading is not to be taken as t rue unless the court upon application make an order to 
that effect: Hay v. Frazier, 49-454. 

PRODUCTION OF BOOKS AND PAPERS. 

4 9 3 6 . H o w procured . 3685. The district [or circuit] court may, by 
rule, require the production of any papers or books which are material to the 
just determination of any cause pending before it, for the purpose of being 
inspected and copied by or for the party thus calling for them. [E., § 4026; 
C , '51, § 2423.] 

The grant ing of the rule requiring the par ty A par ty cannot be required to produce a 
io produce papers lies in the discretion of the document wi thout having notice of such re-
court : Sheldon v. Mickel, 40-19; Allison v. q tnrement and a reasonable t ime for its pro-
Vaughan, 40-421. dt tet ion: Greenoughv. Sheldon, 9-503. 

Delay or negligence in asking for the rule The agent of a telegiaph company m a y be 
might be sufficient ground for refusing to required to produce messages: Woods v. Mil-
grant i t : Ibid. lev, 65-16S. 

4 9 3 7 . P e t i t i o n ; r u l e . 3686. The petition for that purpose must state 
the facts expected to be proved by such books or papers, and that, as the 
petitioner believes, such books and papers are under the control of the party 
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against whom the rule is sought, and must show wherein they are material. 
The rule shall thereupon be granted to produce the books and papers, or show 
cause to the contrary, if the court deems such rule expedient and proper. 
[E., §4027; C, '51, §2424.] 

4938. Fa i lu re to obey. 3687. On failure to obey the rule, or show suf
ficient cause for such failure, the same consequences shall ensue as if the party-
had failed to appear and testify wdien subpoenaed by the party now calling for 
the books and papers. [R, § 4028; C, '51, § 2425.] 

4939. W r i t i n g called for b y one party. 3688. Though a writing 
called for by one party is by the other produced, the party thus calling for it 
is not obliged to use it as evidence in the case. [E., § 4029; 0., '51, § 2426.] 

DOCUMENTARY EVIDENCE. 

4940. Affidavit. 3689. An affidavit is a written declaration under oath, 
made without notice to the adverse party. [E., § 4030.] 

This clearly implies that an affidavit should lie," without stat ing the state or county for 
be signed by the affiant: Crenshaw v. Taylor, which be is notary : Stone v. Miller, 60-243. 
70-386. Where the venue of the affidavit is not indi-

T h e j u r a t or certificate need not state the cated, it will be presumed that the oath was 
name of the person signing or swearing to the administered within the county in which the 
affidavit: Stone v. Miller, 60-243. justice of the peace administering if had juris-

I t is not necessary that the ju ra t expressly diction, that being the county in which the 
show that the person sworn is the person who action was pending and in which the pleading 
subscribed to the affidavit. A ju ra t in the was filed: Snell v. Eckerson, 8-284. 
following form, " subscribed in my presence Although, in the caption, the affidavit is en-
and sworn to before me," giving the date, held titled of one county, while it appears to have 
sufficient: Stoddard v, Sloan, 65-6S0. been sworn to before a notary public in an-

The signature to a ju ra t by an officer writ- other county, the presumption is that the 
ing his name with the designation, " N o t a r y notary public took the affidavit within his own 
Publ ic ," is sufficient without adding the name jurisdiction, and the caption will not be sttf-
of the county in and for which he is a notary, ficient to show that it was sworn to without 
The court will take judicial notice of the fact such jurisdiction: Goodnow v. Litchfield, 67-
t h a t he is a notary for that county: Ibid. 691. 

Where an affidavit is headed with the name Where an affidavit offered in evidence is 
of the state and county, and the signature of authenticated by the signature and seal of a 
the notary is authenticated wi th a seal, such notary public, but the ju ra t does not refer to 
signature is sufficient it it contains the name the seal, the notary may amend the j u r a t : 
of the notary with the addition " Notary Pub- Hallelt v. Chicago & N. W. R. Co., 22-259. 

4941. Before w h o m made . 3690. An affidavit may be made within or 
without this state before any person authorized to administer oaths. [E., 
§ 4035.] 

[The word " o a t h s , " in the second line, is " t h e m " in the original rolls, but is here retained as 
pr inted in the Code, as probably inserted by the editor by way of correction.] 

4942 . Out of the state. 3691. Affidavits taken out of the state before 
any judge or clerk of a court of record, or before a notary public, or a com
missioner appointed by the governor of this state to take acknowledgment of 
deeds in the state where such affidavit is taken, are of the same credibility7 as 
if taken within the state. [R, § 4036; C, '51, § 2475.] 

The fact that the officer before whom an where the court receives and acts upon an 
affidavit is made, out of the state, is author- affidavit for change of venue sworn to before 
ized to administer oaths may be established a notary public of another state, whose seal 
aliunde: Levy v. Wilson, 43-605. does not bear the name of his state, it will be 

While the laws of other states will be pre- presumed that some showing was made that 
burned to be the same as the laws of this state, the seal was such as required by the laws of 
requiring the seal ot the notary to have en- the state where the ju ra t was executed: 

raved thereon the name of his state, yet Goodnow v. Litchfield, 67-691. ^r. 

4 9 4 3 . H o w compelled. 3692. When a person is desirous of obtaining 
the affidavit of another who is unwilling to make the same fully, he may apply 
,o any officer competent to take depositions as herein declared, by petition, 
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stating the object for which he desires the affidavit. [E.. § 4038; C , '51, 
§ 2480.] 

4 9 4 4 . Subpoena i s s u e d . 3693. If such officer is satisfied that the ob
ject is legal and proper, he shall issue his subpoena to bring the witness before 
him, and if he fails then to make a full affidavit of the facts within his knowl
edge to the extent required of him by the officer, the latter may proceed to 
take his deposition by question and answer in writing in the usual way, which 
deposition may afterwards be used instead of an ordinary affidavit. [E.. 
§4039; C , ' 5 1 , § 2481.] 

The party subpoenaed cannot be excused oning a witness for contempt in refusing to 
from making the affidavit or answering the make the affidavit when properly required 
questions propounded on the ground tha t the will not be inquired into by the supreme court 
affidavit desired would not be legally admissi- in a habeas corpus proceeding: State ex rel. v. 
ble in proceedings for which it is sought. Seaton, 61-563. 
Neither the officer before whom the witness is But this section is not applicable where the 
brought , nor the witness himself, is allowed affidavit is sought merety for information, 
ta determine that question in advance, and a The use for which the affidavit or deposition 
failure to respond to the subpoena or to an- may be taken is manifestly a legal use as evi-
swer when brought before the officer may be dence, and the officer should not issue a sub-
punished as a contempt: Robb v. McDonald, poena where the affidavit required is not os-
29-330. tensibly for such legal use; and if ostensibly 

A justice of the peace to whom such appli- for such use, the officer should still be satis-
cation is made has full power to pass upon the tied tha t it is desired for such use in fact, 
question of the legality or propriety of the Therefore, where the affidavit was sought, not 
affidavit sought, and is not without jurisdic- for use in a pending proceeding, but to pro-
tion to issue a subpoena to compel such affi- cure information for the purpose of com-
davit, though as a mat ter of law it appears mencing an action, held, t ha t the witness 
on the face of the petition therefor tha t it committed for contempt in refusing to obey 
could not, when taken, have any legal use. the subpoena should have been discharged on 
An order of the justice of the peace inipris- habeas corpus: Dudley v. McCord, 65-671. 

4 9 4 5 . Not ice . 3694. The officer thus applied to may, in his discretion, 
require notice of the taking of such affidavit or deposition to be given to any 
other person interested in the subject-mater, and allow him to be present and 
cross-examine such witness. [E., § 4040; C , '51, § 2482.] 

4 9 4 6 . W i t n e s s produced . 3695. The court or officer to whom any 
affidavit is presented as a basis for some action, in relation to which any dis
cretion is lodged with such court or officer, may, if deemed proper, require 
the witness to be brought before some proper officer and subjected to cross-
interrogatories by the opposite party. [E., § 4041; C , '51, § 2483.] 

Similar provision, see § 4123. 

4 9 4 7 . S ignature a n d sea l ; p r e s u m p t i o n . 3696. The signature and 
seal of such of the officers herein authorized to take depositions or affidavits 
as have a seal, and the simple signature of such as have no seal, are presump
tive evidence of the genuineness of such signature as well as of the official 
capacity of the officer, except as herein otherwise declared. [E., § 4037; C , 
'51, § 2476.] 

4 9 4 8 . P u b l i c a t i o n s ; h o w p r o v e d . 3697. Publications required by law 
to be made in a newspaper, may be proved by the affidavit of any person 
having knowledge of the fact, specifying the times when, and the paper in 
which, the publication was made. But such affidavit must, for the purposes 
now contemplated, be made within six months after the last day of publica
tion [JR., § 4042; C , '51, § 2427.] 

As to proof of publication of original notice, see § 3825 and notes. 

4 9 4 9 . P o s t i n g u p papers . 3698. The posting up or service of any 
notice or other paper required by law, may be proved by the affidavit of any 
competent witness attached to a cop_y of said notice or paper, and made within 
six months of the time of such posting up. [E.. § 4043; C , '51, § 2428.] 

See McLenonv. Kansas City, St. J. & C. B. R. Co., 69-320. 
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4950. O t h e r fac ts . 3699. Any other fact which is required to be shown 
by affidavit, and which may be required for future use in any action or other 
proceeding, may be proved by pursuing the course above indicated, as nearly 
as the circumstances of the case will admit. [E., § 4044; C , '51, § 2429.] 

4951. H o w p e r p e t u a t e d . 3700. Such proof so made may be perpetu
ated and preserved for future use, by filing the papers above mentioned in the 
office of the clerk of the circuit [district] court. And the original affidavit 
appended to the notice or paper, if theie be one, and if not, the affidavit by 
itself, is presumptive evidence of the facts stated therein, but does not pre
clude other modes of proof now held sufficient. [E., § 4045; 0., '51, § 2430.] 

MAPS, PLATS, RECORDS, ENTRIES. 

4952. F i e l d - n o t e s a n d p l a t s . 3701. A copy of the field-notes of any 
surveyor, or a plat made by him and certified under oath as correct, may be 
received as evidence to show the shape or dimensions of a tract of land, or 
any other fact whose ascertainment requires only the exercise of scientific 
skill or calculation. [R, § 4046; (X, '51, § 2431.] 

4 9 5 3 . Cop ies of r e c o r d a n d e n t r i e s . 3702. Duly certified copies of 
all records and entries, or papers belonging to anj^ public office, or by au
thority of law filed to be kept therein, shall be evidence in all cases of equal 
credibility with the original record or papers so filed. [E., § 4047; C , '51, 
§2432.] 

In an action for a breach of warranty in a Parol evidence is not competent to correct a 
deed for land purchased as swamp, held, tha t mistake in a duly certified copy of a record: 
a certified abstract from the United States Monk v. Corbm, 58-503. 
land office was admissible in evidence to show A copy of a public document, or what pur-
tha t the land in question was not certified as ports to be such copy, found in the custody of 
swamp, and to throw upon defendant the a public officer, is not admissible in evidence 
burden of proving that the land had passed under the rule admit t ing public documents, 
under the swamp g r a n t : Shorthill v. Fergu- unless it be properly authenticated or proved 
son, 44-249. to be correct: Pfotzer v. Mullaney, 30-197. 

Under the provisions of a railroad land grant As to certified copies of recorded i rs t ru-
authorizing the selection of indemnity lands, ments , see S 4910 and notes, 
and an act of congress providing that in such The certificate of the custodian of a record 
case lists of the land certified by the commis- stat ing its contents is not admissible in proof 
sioner of the general land office should be re- thereof. Neither will such certificate be re
garded as conveying the fee-simple title, held, ceived as evidence of the contents of a lost or 
t ha t a duly certified copy of the original cer- destroyed record; nor can facts which are re
fined lists of selections under the grant , on quired to be of record, but which have been 
file in the office of the commissioner of the omitted, be proved by the certificate of the 
general land office, was properly admit ted in officer required to keep such record: Goodrich 
evidence: Chicago, B. <fe Q. R. Co. v. Lewis, v. Conrad, 24-254. 
53-101. The auditor's plat-book, made up from rec-

Where letters were on file in the state land ords in the recorder's office, is not admissible 
office which would be themselves admissible in evidence as a duly certified copy of the rec-
in evidence, held, tha t they might be proven ords of conveyances, to establish the title of 
by copies certified, by the register: Bellows v. the partv whose name is entered thereon: 
Todd, 34-18, 26. Heinrichs v. Terrell, 65-25. 

A certified copy of a paper in a public office, The reports of the register of the state land 
but which is of such nature that it is not au- office are not receivable in evidence: Gordon 
thorized by law to be kept there, is not receiv- v. Bucknell, 38-438. 
able in evidence: Morrison v. Goad, 49-571. 

4 9 5 4 . B o o k s of o r i g i n a l e n t r i e s . 3703. The recorder in each of the 
several counties in this state, shall cause to be procured a book, entitled 
" copies of original entries," to be kept as a record in his office, in which shall 
be copied a list of the original entries of land within his county, with name 
of the person or persons entering the same and the date of such entry, for 
which he shall receive a reasonable compensation, to be audited and allowed 
by the board of supervisors of his county. [R., § 4048.] 

4 9 5 5 . Cop ies of, 3704. Said book, containing a copy of such entries, 
when compared with the originals, and certified to as true copies by the reg-
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ister of the land office at which such original entries were made, shall be 
deemed a matter of record, and certified copies thereof under the hand of said 
recorder may be received and read in evidence in all the courts in this state, 
with like effect as other certified copies of original papers recorded in his office. 
[E,, § 4049.] 

4 9 5 6 . Addi t iona l entr ies . 3705. Said recorder shall, from time to time, 
as he may deem it necessary, procure in the same manner copies of any addi
tional entries, under the same restrictions and with like effect until all the 
lands in his county shall have been entered, and certified copies of the entries 
thereof procured. [E., § 4050.] 

4 9 5 7 . Officer to g i v e copies . 3706. Every officer having the custody 
of a public record or writing is bound to give any person, on demand, a cer
tified copy thereof on payment of the legal fees therefor. [E., § 4051; C , '51, 
§ 2433.] 

4 9 5 8 . Maps , etc. , i n office of s u r v e y o r - g e n e r a l . 3707. Copies of all 
maps, official letters, and other documents in the office of the surveyor-general 
of the United States, when certified to by that officer according to law, shall 
be received by the courts of this state as presumptive evidence of tiie exist
ence of the originals and that said copies are copies of the original, notwith
standing such maps, official letters, or other papers, may themselves be copied. 
[E., § 4052.] 

4 9 5 9 . Certif icate as to l o s s of paper . 37C8. The certificate of a public 
officer that he has made diligent and ineffectual search for a paper in his office, 
is of the same efficacy in all cases as if such officer had personally appeared 
and sworn to such facts. [R , § 4053; 0., '51, § 2434.J 

4 9 6 0 . Dup l i ca te rece ipt of r e c e i v e r of l a n d office. 3709. The usual 
duplicate receipt of the receiver of any land office, or if that be lost or de
stroyed, or beyond the reach of the party, the certificate of such receiver that 
the books of his office show the sale of a tract of land to a certain individual, 
is proof of title equivalent to a patent against all but the holder of an actual 
patent. [R , § 4054; C , '51, § 2435.] 

This section held applicable to the receiver of the Des Moines river land office: Stone v. 
McMahan, 4 G. Gr., 72. 

4 9 6 1 . Certificate of reg i s ter . 3710. The certificate of the register or 
receiver of any land office of the United States as to the entry of land within 
his district, shall be presumptive evidence of title in the person entering to 
the real estate therein named. [E., § 4055.] 

This section relates to the remedy and ap- make a statement or certificate in writing, 
plies to all actions in the courts of the state such writing is competent evidence of the fact 
whether the land is situated in the state or stated or certified: Clark v. Polk County, 19-
not: Pierson v. Reed, i.6-257. 248. 

Where the statute requires an officer to 

4 9 6 2 . S i g n a t u r e p r e s u m e d g e n u i n e . 3711. In the cases contemplated 
in the last seven sections, the signature of the officer shall be presumed to be 
genuine, until the contrary is shown. [E., § 4056; C , '51, § 2436.] 

JUDICIAL RECORD. 

4 9 6 3 . Of th is s tate o r federa l c o u r t s . 3712. A judicial record of this 
state, or of any of the federal courts of the United States, may be proved by the 
production of the original, or by a copy thereof certified by the clerk or the 
person having the legal custod}' thereof, authenticated by his seal of office, if 
he have one. [R , § 4057; C , '51, § 2437.] 

It is not necessary to account for the orig- The record of a judgment is sufficiently au-
inal before introducing a copy: Dupont v. thenticated if the certificate of the clerk lden-
Uowning, 6-173. tifies the transcript to be a true copy, and 
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A copy of the record of the judgment prop
erly authenticated is competent evidence with
out proof of the official character of the person 
rendering the j u d g m e n t : Railroad Bank v. 
Evans, 32-202. 

there is a further certificate of the presiding 
judge tha t such attestation is in due form of 
l a w : Lewis v. Sulhff, 2 G. Gr., 186. 

Where a party relies upon a prior adjudica
tion, he should introduce in evidence not only 
a copy of the judgment but also a copy of the 
pleadings: Campbell v. Ayers, 6-339. 

4 9 6 4 . Of a n o t h e r state. 3713. That of another state may be proved by 
the attestation of the clerk and the seal of the court annexed, if there be a 
seal, together with a certificate of a judge, chief justice, or presiding magis
trate that the attestation is in due form of law. [E., § 4058; C , '51, § 2438.] 

The certificate of a judge, whether the pre
siding officer of the court or not, to the attes
tat ion by the clerk, is sufficient: Simons v. 
Cook, 29-324. 

The certificate of the judge is conclusive 
tha t the attestation of the record is in due 
form, and if it appears to be made by a deputy 
in the name of the principal, it is conclusive 
as to the authori ty of the deputy to make such 
certificate: Greasons v. Davis, 9-219; Young 
r. Thayer, 1 G. Gr., 196. 

Parol evidence may be received to show the 
practice and usage in the courts of another 
s tate , and whether a record conforms thereto, 
and its effect: Greasons v. Davis, 9-219. 

Where a foreign judgment is introduced in 
evidence on the trial in the court below, and 
it appears not to be sufficiently formal and 
authori tat ive as a judgment on its face to au
thorize a recovery upon it, the presumption 
will be on appeal tha t it was supported by 
proper evidence to entitle it to faith and credit, 
unless the contrary appears by affirmative 
showing: Clemmer v. Cooper, 24-185. 

4 9 6 5 . Of a j u s t i c e of t h e peace . 3714. The official certificate of a jus
tice of the peace of any of the United States to any judgment and the pre
liminary proceedings before him, supported by the official certificate of the 
clerk oi any court of record within the county in which such justice resides, 
stating that he is an acting justice of the peace of that count}', and that the 
signature to his certificate is genuine, is sufficient evidence of such proceedings 
and judgment. [E., § 4059; C , '51, § 2439.] 

The method proscribed by act of congress 
for authenticating a judicial record is not ex
clusive of that which a state may adopt with 
reference to such authentication in its own 
cour ts : Lalterett v. Cook, 1-1. 

A certificate of the clerk of the circuit court 
of West Virginia, s tat ing that he was the suc
cessor of the clerk of the county court of Vir
ginia in which the judgment was rendered 
before the formation of the state of West Vir
ginia, held competent evidence of that fact 
and of the existence of the j udgmen t : Darrah 
v. Watson, 36-116. 

The attestation of the copy of the record in 
another state must be according to the form 
used in the state from which the rccoid come?: 
Roop v. Clark, 4. G. Gr., 294. 

Attestation of a foreign judgment in the 
name ot the clerk by a deputy, together with 
the presiding judge's certificate of the official 
character of such clerk and dej uty, and that 
the certificate is in due form of law, held suffi
cient : Young v. Thayer, 1 G. Gr., 196. 

Tiie certificate of the clerk should show tha t 
the justice of the peace was a justice within 
the same county, and also that he was an act
ing justice of the peace at the t ime of signing 
t h e certificate: Guesdorf v. Gleason, 10-495. 

The certificate of a retired justice of the 
peace in relation to his former official proceed
ings has no more weight than that of a mere 
s t ranger : Brown v. Scott, 2 G. Gr., 454. 

The successor in office of a retired justice is 
the proper person to make the certificate here 
contemplated as to any of the official pro
ceedings of his predecessor shown by the 
records m his office, and the certificate of the 
clerk ot a court tha t the justice is an acting 
justice and his signature genuine is sufficient: 
'Railroad Bank v. Evans, 32-202. 

Where m the body of a certificate of a jus

tice of the peace he states his official charac
ter, the failure to affix his official designation 
to the signature of the certificate will not 
affect its validity: Ibid. 

The admission in evidence of the transcript 
from the docket of a justice of the peace in a 
foreign state, held not error where such tran
script was embraced in the certified copy of 
proceedings in the court of common pleas 
where the judgment sued on was rendered on 
appeal : Clenirner v. Cooper, 24-185. 

The provisions of the statutes of the United 
States as to the mode in which the judicial 
proceedings of a state may be authenticated 
so as to be given effect in other states refer 
only to couits of general jurisdiction and not 
to those of inferior jurisdiction, such as jus
tices of the peace: Gay v. Lloyd, 1 G. Gr., 78. 

4 9 6 6 . Of a fore ign c o u n t r y . 3715. Copies of records and proceedings 
in the courts of a foreign country may be admitted in evidence, upon being 
authenticated as follows: 

1. By the official attestation of the clerk or officer in whose custody such 
records are legally kept; and, 

2. By the certificate of one of the judges or magistrates of such court, that 
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the person so attesting is the clerk or officer legally intrusted with the cus
tody of such records, and that the signature to his attestation is genuine; and, 

3. By the official certificate of the officer who has the custody of the prin
cipal seal of the government under whose authority the court is held, attested 
by said seal, stating that such court is duly constituted, specifying the general 
nature of its jurisdiction, and verifying the seal of the court. [ R , § 4060; C . 
'51, § 2440.] 

EXECUTIVE AND LEGISLATIVE RECORD. 

4967. E x e c u t i v e a c t s . 3716. Acts of the executive of the United 
States, or of this or any other state of the Union, or of a foreign govern
ment, are proved by the records of the state department of the respective 
governments, or by public documents purporting to have been printed by 
order of the legislatures of those governments respectively, or by either 
branch thereof. [R , § 4061; 0., '51, § 2441.] 

4968. P r o c e e d i n g s of l eg i s la ture . 3717. The proceedings of the legis
lature of this or any other state of the Union, or the United States, or of any 
foreign government, are proved by the journals of those bodies respectively, 
or of either branch thereof, and either by copies officially certified by the 
clerk of the house in which proceeding was had, or by a copy purporting to 
have been printed by their order. [E., § 4062; C., '51," § 2442.'] 

The journals of the respective houses of the 
general assembly are competent evidence to 
show the proceedings of such houses: Kcehler 
V. Hill, 60-543. 

The original acts of the general assembly, 
deposited with the secretary of state, as pro
vided by law, are the ult imate proof of the 
statutes, whatever errors there may be in the 
printed copies of such statutes. The court 
will inform itself and take judicial notice of 
the t rue reading of the s tatutes as thus shown: 
Clare v. State, 5-509: commented upon in 
State v. Donehey, 8-396. 

The acts thus deposited are the bills which 

Pr in ted copies of the s tatute laws of a state 
purport ing to have been published under its 
authori ty are admissible as evidence of such 
l aws : Webster v. Kees, 23-269. 

But the method here provided does not ex
clude other methods, such as producing copies 
duly authenticated under the seal of the s ta te : 
Latteretl v. Cook, 1-1. 

The testimony of witnesses, however, would 
not he admissible to prove the statutes of an
other s ta te: Ibid. 

Parol evidence of a witness familiar wi th 
the laws of another state is not admissible for 
the purpose of showing the powers of a notary 
public under the statutes of tha t s ta te : State 
v. Cross, 68-180. 

Parol evidence of a person familiar wi th 
the practice in other states may be received 
to show that certain books are commonly re
ceived by the courts of tha t state as evidence 

receive the signatures of the officers, etc., and 
behind them it is impossible for any court to 
go for the purpose' of ascertaining wha t the 
law is : Duncombe v. Prindle, 1.2-1. 

The enrolled bill, duly signed and filed in 
the office of the secretary of state, is at least 
presumptive evidence of its due enactment , 
and the court will take judicial notice of wha t 
appears from such record to be the law. The 
fact tha t the journal of one of the houses of 
the legislature fails to show tha t the s ta tu te 
passed such house will not be sufficient to 
overcome such presumpt ion: Jordan v.Circuit 
Court, 69-177. 

of the s tatute laws thereof: Greasons v. Davis, 
9-219. 

Courts do not take judicial notice of the 
statutes of another state. If a party relies 
upon such statutes, he mus t plead them as 
any other fact; and it will not be sufficient to 
refer to them by their title or date of approval, 
nor by stating wha t are their general provis
ions and requi rements : Carey v. Cincinnati 
& C. R. Co., 5-357; Taylor v. Runyan, 9-522. 

The presumption is tha t the laws of a for
eign state are the same as our own. If it is 
claimed that they are different from our own, 
tha t fact must be averred and proved: Bean 
v. Briggs, 4-464: Crafts v. Clark, 31-77; S. C, 
38-237; Sayre v. Wheeler, 3f-112; Sayre v. 
Wheeler, 32-559: Stephens v. Williams, 46-
540; Church v. Crossman, 49-444; Webster v. 
Hunter, 50-215; Neese v. Farmers' Ins. Co., 
55-604; Hadley v. Gregory, 57-157. 

4969. Printed copies of the statutes. 3718. Printed copies of the 
statute laws of this or any other of the United States, or of congress, or of 
any foreign goverriment, purporting or proved to have been published under 
the authority thereof, or proved to be commonly admitted as evidence of the 
existing laws in the courts of such state or government, shall be admitted in 
the courts of this state as presumptive evidence of such laws. [E., § 4063; C , 
'51, § 2443.] 
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In a prosecution for bigamy, evidence of a the absence of proof to the contrary: State v. 
marriage in another state which is sufficient Nodal, 69-478. 
in form to be valid under the laws of this The presumption is tha t the rule of law on 
state will be sufficient, the statutes of the state a particular question is the same in another 
where the marriage was celebrated being pre- state as in this s ta te : Leiber v. Union Pacific 
sumed to be the same as those of this state in R. Co., 49-688. 

4970 . Written law; unwritten law. 3719. The public seal of the 
state or county affixed to a copy of the written law or other public writing, is 
also admissible as evidence of such law or writing respectively. The unwrit
ten lawTs of any other state or government may be proved as facts by parol 
evidence, and also by the books of reports of cases adjudged in their courts. 
[R , §4064; C , ' 5 1 , § 2444.] 

4 9 7 1 . Ordinances of any city or town. 3720. The printed copies of 
the ordinances of any municipal corporation published by its authority, and 
transcripts of any ordinances or of any act or proceeding of a municipal cor
poration recorded in any book, or entries on any minutes or journals kept 
under the direction of such municipal corporation, and certified by its clerk, 
shall be received in evidence for any purpose for which the original ordi
nances, books, minutes, or journals would be received and with as much effect. 
The clerk shall furnish such transcripts, and he shall be entitled to charge 
therefor at the rate that the clerk of the district court is entitled to charge for 
transcripts of records from that court. [E., § 1076.] 

[The provisions of this section are by § 908 made applicable to cities under special charter.] 

I n a proceeding under a pity ordinance it is to identify a certain book as the ordinance 
competent to prove publication thereof by book of a c i ty: Ottumwa v. Schaub, 52-515. 
introducing the original ordinance with a Entries in a record book ot a board of di-
certificate of the clerk tha t it was regularly rectors of a district township, held sufficiently 
enacted and published as required. Such evi- verified in a particular case: Cooper v. Nelson. 
dence is original, not secondary: Des Moines 38-440. 
v. Casady, 21-570. As to courts taking judicial notice of city 

Evidence in a particular case held sufficient ordinances, see notes to § 602. 

DEPOSITIONS. 

4972. W h e n t a k e n a n d "by Whom. 3721. After the commencement of 
a civil action or other civil proceeding, if a witness resides within this state 
but in a different county from the place of trial, or is about to go beyond the 
reach of a subpoena, or is for any other cause expected to Be unable to attend 
court at the time of trial, the party wishing his testimony, may, whenever he 
deems it expedient, take his deposition in writing before any person having 
authority to administer oaths; and if the action is by equitable proceedings 
and to be tried on written evidence, then, without any other reason therefor, 
either party may so take the deposition of any witness. [R, § 4065; C , '51. 
§ 2445.] 

Whether the reason shown for taking the evidence, taken in short-hand on a former 
deposition is a valid one or not, if objection is trial, is not admissible in a law action without 
not made to the taking, it may be read if the some statutory ground for taking his deposi-
witness is not in cour t : Cook v. Blair, 50-128. tion appears or such objection is waived: Bald-

Where a deposition is taken upon notice, win v. St. Louis. K. & N. R. Co., 68-37. 
and the adverse party appears and does not That the grounds must appear in the depo-
objact to the want of s tatutory ground, the sition. see § 4994 and notes, 
objection for want of such ground for t ak ing As to introduction of depositions who I 
the deposition ma}' be deemed waived, but the taken, see § 5002 and notes, 
deposition of a witness or the transcript of his 

4 9 7 3 . Not ice . 3722. Eeasonable notice of the name of a witness and 
the time and place when and where the same will be taken, must be given to 
the opposite par ty ; but if notices are given in the same case by the same 
party, and of the taking of depositions at different places upon the same day, 
they shall be invalid; and no party shall be required to take depositions on 
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the day of the general election, or on the fourth day of July. [E., § 4066; 
C , '51, § 2446; 13 G. A., ch. 167, § 34.] 

ject to it because other part ies were not no
tified: Glenn r. Glenn, 17-498. 

S t a t i n g n a m e of w i t n e s s : The name of 
the witness whose test imony is to be taken 

Where the notice stated the place for taking 
the deposition as the office of " Squire Moore," 
and the certificate showed that it was taken a t 
the office of " Enos Moore," held, that the no
tice was insufficient in that respect, and the 
deposition was properly suppressed: McClin-
toek v. Crick, 4-453. 

Objection to the sufficiency of the notice is 
waived by appearing and cross-examining the 
witness: Nevan v. Roup, 8-207. 

Where a party to an action dies after notice 
is served to take depositions, but before they 
are taken, they are illegal and should be 
stricken from the files on motion: Kershman 
v. Swhela, 59-93. 

Parties who have been properly served wi th 
notice of the taking of a deposition cannot ob-

4 9 7 4 . O n c o m m i s s i o n . 3723. The deposition of a witness residing out 
of the county, ma3r be taken before one or more commissioners on written in
terrogatories. [ R , § 4067; C , '51, § 2447.] 

should be stated in the not ice: Pilmer v. 
Branch of State Bank, 16-321. 

If there is a mater ial difference between the 
name of the witness as given in the notice and 
t h a t of the person whose deposition is taken, 
the deposition may be suppressed on mot ion: 
Strayer v. Wilson, 54-565. 

Where an agreement was made to take the 
deposition of S. M. Kinne, and the deposition 
of Sally E. McKinne was taken, held, t ha t it 
was properly suppressed upon mot ion: Glenn 
v. Gleason, 61-28. 

If the witness resides out of the state, but 
his deposition can be taken within the county 
where suit is pending, it may be taken on no
tice, and need not be by commission: Ander
son v. Easton, 16-56. 

If the witness resides out of the county, bu t 
within the state, his deposition may be taken 
either on commission or on notice; if he re
sides out of the state, it can only be on com
mission ; if within the county, it must be by 
notice: Fabian v. Davis, 5-456. 

4975. C o m m i s s i o n e r se l ec ted . 3724. The party wishing to take such 
deposition may select any of the officers mentioned in the next section as such 
commissioners, or the parties may agree upon, or the court appoint in the com
mission, any other individual for that purpose. [ R , § 4068; C , '51, § 2448.] 

[The word " party," in the first line, is erroneously printed "officer" in the Code.] 

4 9 7 6 . W h o m a y act . 3725. The clerk, or any judge of any court of 
record, or any commissioners appointed by the governor of this state to take 
acknowledgment of deeds in another state, or any notary public, or any con
sul or consular agent of the United States, may be selected and appointed by 
the party such commissioner, either by the name of office of such officer, or by 
his individual name and official style, and the name of the court of which 
such constituted commissioner is clerk or judge, and the name of the state and 
county; or, if without the United States and Canada, the name of the state 
and town or city in which such commissioner of deeds, notary, or consul or 
consular agent "resides, must be stated in the notice and in the commission 
issued. [R , § 4069; C , '51, § 2449.] 

A commission directed to " any notary pub
lic within and for " any certain county and 
state is sufficient to comply with the require
ments of the s t a tu te : Sheriff v. Hull, 37-174. 

In a commission to take a deposition in t he 
United States or Canada it is sufficient to 
name the county and state in which the com
missioner resides. I t is not necessary to name 
the city or t own: Lyon v. Barrows, 13-428. 

A mistake in the title of the court of which 
the commissioner was clerk, and in the name 
of such clerk, held fa ta l : Jones v. Smith, 6 -
229. 

Where the commission was directed to t he 
" clerk of the district court of Morgan county ," 
etc., and the deposition was taken and certi
fied by the ' ' c l e rk of the court of common 
pleas " of t ha t county, held, tha t the deposi
tion should have been suppressed: Plummer 
v. Roads, 4-587. 

Bu t if it were made to appear in any suffi
cient manner tha t there was no district court 
such as that mentioned in the notice, and tha t 
the court of common pleas was a court of the 
same character and jurisdiction, the objection 
to the deposition would not be sufficient: 
Ibid. 

Where a commission to take depositions was 
directed " To any notary public in and for the 
county of Baltimore, the state of Maryland," 
and the depositions were taken by a person 
designating himself as " a notary public of t he 
state of Maryland, duly commissioned and 
qualified, residing in the city of Baltimore and 
the state of Maryland," held, tha t the deposi
tions should be excluded, and that parol evi
dence was not admissible to show tha t nota
ries public in the city of Baltimore were nota
ries for the whole s ta te : State v. Cross. 68-180. 

I t is not proper to select and direct a com-
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mission in the alternative to several of the offi- taken is such an officer de facto, they cannot 
cers mentioned by s ta tu te : Levally v. Har- be suppressed on the ground tha t he tiad not 
mon's Adm'r, 20-533. properly qualified and was not such officer de 

If a notary before whom depositions are jure: Keeney v. Leas, 14-464. 

4977. Q u a l i f i c a t i o n . 3726. None of the above named officers are per
mitted to take the depositions aforesaid, by virtue of a commission directed to 
him merely as such officer, unless within the limits to which his official juris
diction extends. [R , § 4070; C , '51, § 2450.] 

4978. N o t i c e ; a c t i o n b e f o r e a j u s t i c e . 3727. Seasonable notice 
must be given the adverse party of a time when a commission will be sued out 
of the office of the clerk of the court in which the action is pending; if such 
action is in an inferior court, then from the office of the clerk of the circuit 
[district] court, for taking the deposition of the witness, naming him, which 
notice must be accompanied with a copy of the interrogatories to be asked such 
witness. [R, §§ 4071, 4092; C , '51, §§ 2450, 2465.] 

As to notice, see notes to § 4973. 

4979. C r o s s - i n t e r r o g a t o r i e s . 3728. At or before the time thus fixed, 
the opposite party may file cross-interrogatories. If cross-interrogatories are 
not filed, the clerk shall file the following: 

1. Are you directly or indirectly'interested in this action? and if interested, 
explain the interest you have; 

2. Are all your statements in the foregoing answers made from your per
sonal knowledge? and if not, do your answers show what are made from your 
personal knowledge, and what arc from information, and the source of that 
information? if not, now show what is from iniormation, and give its source; 

3. State everything you know concerning the subject of this action, favor
able to either party. [R, § 4072; C , '51, § 2452.] 

4980. Rules . 3729. Subject to the regulations herein contained, the court 
may establish farther rules for taking depositions and all other acts connected 
therewith. [ R , § 4077; C , '51, § 2454.] 

NOTICE SERVICE OE. 

4981. R e a s o n a b l e n o t i c e . 3730. The notice hereinbefore mentioned, is 
at least, when served on the attorney, ten days, and when served on the party 
within the county, five days; if served on the party anywhere else, the notice 
shall be that required under other similar circumstances in the service of an 
original notice; and when depositions are to be taken in pursuance of the first 
of the above methods, one day in addition must be allowed for every thirty 
miles' travel from the place where the notice is served, to that where the depo
sitions are to be taken. No party shall be required to take depositions when 
the court is in actual session. [R , § 4073; C , '51, § 2453.] 

W h e n service is on a party, the additional lives or the place whore notice is served 
days for the distance of travel as provided by to the place where the deposition is to be 
s ta tu te are to be added to the five days; and, taken, it should not be suppressed for insuffi-
in all cases, in computing the time, the first ciency of notice on account of want of al-
day is to be excluded, and the last included: lowance for t ime of t ravel : Adams v. Peck, 
Richardson v. Burlington & M. R. R. Co., 4-551. 
8-260. The provisions of this section, with refer-

The five days' notice referred to by s ta tute ence to the t ime of notice, relate to the county 
is not intended to mean five clear days : Bon- in which the depositions are to be taken and 
ney v. Cocke, 61-303. not to the county in which the action is nend-

Where it does not appear tha t any travel is i n g : Kennedy v. Rosier, 71-671. 
necessary from the place where the par ty 

4 9 8 2 . H o w s e r v e d . 3731. The notice, or notice and copy of inter
rogatories, may be served by the same persons on the same persons, in the 
same manner, and may be returned, and the return shall be authenticated in 
the same way, as should be an original notice in the same cause when served 
other than by publication. [E., § 4074.J 
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4983. On a t t o r n e y . 3732. I t may also be served personally on any at
torney of the adverse party of record in the cause. [E., § 4075.] 

4984. B y filing i n c l e r k ' s office. 3733. Whenever the adverse party 
has been notified by publication only, and has not appeared, he shall be deemed 
served with the notice, or the notice and interrogatories, by the filing of the 
same with the clerk in the cause. [E., § 4076.] 

Depositions taken upon such notice as here taken without any cross-examination by de-
provided are admissible on a retrial of the fendant will not exclude t h e m : Watson v. 
cause after default is set aside, as provided in Russell, 18-79. 
§ 4084. The fact that such depositions were 

MANNER OF TAKING DEPOSITIONS. 

4985. C o m m i s s i o n ; f o r m of. 3734. The commission issues in the 
name of the court and under its seal. I t must be signed by the clerk, and 
need contain nothing but the authority conferred upon the commissioner, in
structions to guide him, and a statement of the cause and court in which the 
testimony is to be used, and a copy of the interrogatories on each side ap
pended. " [R , § 4078; C , '51, § 2455.] 

I t is not essential tha t the notice and inter- as to warran t the exclusion of the deposition 
rogatories be on file in the clerk's office on the when t aken : Bonney v. Cocke, 61-303. 
day fixed for the commission to issue. The If it be shown tha t the commission is issued 
opposite party having been served with a copy by the clerk, under the seal of the court, it 
of the interrogatories, the filing of the original will be presumed to have issued by author i ty 
interrogatories is not necessary to enable h im of the court, which, for all practical purposes, 
to file his cross-interrogatories. A delay of is the same as if it had issued in its name : 
seven days in issuing a commission after the Plummer v. Roads, 4-587. 
date fixed in the notice, held not such a defect As to the effect of un impor tan t deviations, 

see S 4992 and notes. 

4986. H o w taken . 3735. The person before whom any of the deposi
tions above contemplated are taken, must cause the interrogatories propounded, 
whether written or oral, to be written out, and the answers thereto to be in
serted immediately underneath the respective questions. The answers must 
be in the language, as nearly as practicable, of the witness, if either party re
quires it. The whole being read over by or to the witness, must be by him 
subscribed and sworn to in the usual manner. [E.. § 4079.] 

A deposition in which the questions and an- pleted and the witness was gone before 1 
swers were wri t ten out by the attorney of one A. M., at which t ime the at torney tor the oppo-
of the parties was held to have been properly site party was present to examine the witness, 
suppressed, where it appeared that the oppo- held, tha t it was receivable in evidence, no 
site party was not present and did not consent showing of bad faith or improper conduct 
there to : Hurst v. Larpin, 21-484. being made, and it not appearing what the 

Where the notice stated that the deposition opposite par ty expected to prove by his cross-
would be taken between the hours of 9 o'clock examinat ion: Scharfenburg v. Bishop, 35-60. 
A. M. and 6 P . M., and it was in fact com-

4987. E x h i b i t s appended . 3736. All exhibits produced before the per
son taking the deposition or proved or referred to by any witness, or correct 
copies thereof, must be appended to the depositions and returned with them, un
less sufficient reasons be shown for not so doing. [E., § 4080: C , '51, § 2457.] 

A deposition should not be suppressed be- A witness m a y embody in his deposition, by 
cause of failure to attach as exhibits certain way of exhibit, answers made in another dep-
deeds and notes i nc iden ta l^ referred to by the osition, althougli the opposite par ty was not a 
witness, but not in his control or forming the party to the tak ing of such other deposition: 
basis of the action, and about the contents of Bixby v. Carskaddon, 63-164 
wliich there is no dispute: Lyon v. Barrows, 
13-428. 

4988. Certificate. 3737. The person taking the deposition shall attach 
his certificate thereto, stating that it was subscribed and sworn to by the de
ponent at the time and place therein mentioned. The wffiole, including the 
commission and interrogatories, when any such were issued, must then be 
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sealed up and returned to the clerk of the proper county by mail, unless some 
other mode be agreed upon between the parties. [E., § 4081; C , '51, § 2458.] 

The certificate of the officer must show that 
the requirements of the statute with relation 
to the taking of depositions, such as, for in
stance, that the deposition has been read to the 
witness before signing, have been complied 
with ; and held, tha t a certificate merely show
ing the fact of signing and swearing, and the 
t ime and place thereof, was not sufficient: 
Ball v. Sykes, 70-525. 

The person executing the commission and 
making a re turn of his doings should appear 
to be the person commissioned, and should so 
appear of record from the certificate appended 
to and returned with the commission; but 
where the commission was issued to Fred. 
R , and the certificate was signed F. A. 
R , held, tha t the presumption that the com
mission was sent to the person named therein, 
and the certificate signed by a name which 
might be that of the person to whom it was 
sent, were sufficient to show that the com
mission was properly executed; also held, 
tiiat the re-issuance of the commission on an 
order of the court , in order that the proper 
re turn might be made, was not error, no 

A mistake merely clerical in the date named 
in the caption, held not sufficient to exclude 

prejudice being shown: Byington v. Moore, 
62 470. 

Where it appears from the caption of a depo
sition that it was taken before the proper 
officer, in the proper county, and that the wit
ness was first duty sworn, and from the cer
tificate that the deposition was read over by 
said witness, and subscribed and sworn to by 
said deponent therein, it sufficiently appears 
that the statute has been complied w i t h : 
Vaughn v. Smith, 58-553. 

The officer taking the deposition may, if his 
certificate is defective in not showing facts 
essential to render the deposition receivable in 
evidence, r e tu rn an amended certificate, 
which, in the absence of any showing or com
plaint that it does not state the facts, may be 
accepted as t rue , and this may be done even 
after the filing of a motion to suppress the 
deposition for the defects in the first certifi
cate : McKinley v. Chicago & N. W. R. Co., 
44-314. 

The notary's certificate should be authenti
cated wi th his seal: Stephens v. Williams, 46-
510. 

the deposition; but a mistake in the commis
sion as to the tit le of the court of which the 

4989. N e i t h e r p a r t y to be present . 3738. Where a deposition is taken 
upon interrogatories, neither party, nor his agent or attorney, shall be present 
at the examination of a witness, unless both parties are present or represented 
by an agent or attorney, and the certificate shall state such fact if party or 
agent is present. [E., § 4082.] 

Where the statutory provision, that neither sented, has been violated, prejudice will be 
a par ty nor his agent nor attornej* shall be presumed to result therefrom, at least in the 
present at the examination of a witness whose absence of a showing to the contrary: Sheriff 
deposition is taken upon written interroga- v. Hull, 37-174. 
tories unless both parties are present or repre-

4990. O p e n e d ; c u s t o d y . 3739. The depositions when thus returned, 
must be opened by the clerk and placed on file in his office, after which he 
shall at any time furnish any person with an attested copy of the same upon 
payment of the customary fees, but must not allow them to be taken from his 
office previous to the next term of the court, unless by the mutual written 
consent of the parties. [R , § 4083; C , '51, § 2459.] 

Failure of the clerk to make entry on the evidence was not sufficient error to warrant a 
appearance docket of the fact of filing a dep- reversal : Wolverton v. Ellis, 18-413. 
osition will not prevent its being introduced It is not a ground for suppression of a dep-
in evidence: Byington v. Moore. 62-470. osition that it has been taken from the clerk's 

Where depositions were allowed to be taken office by the at torney of the opposite par ty 
out in violation of such provision, but for an during the next term of court after filing: 
honest purpose, and the violation was merely Hogaboom v. Price, 53-703. 
technical and wi thout prejudice, held, tha t A deposition taken by one par ty may be in-
the subsequent admission of the deposition in troduced in evidence by the o ther : See notes 

to § 5002. 

4 9 9 1 . R e t u r n e d b y m a i l . 3740. The depositions when thus returned 
by mail, must be directed to the clerk of the court. They shall state on the 
outside of the envelope the title of the cause in which they are to be used. 
[R , §4084; C , '51, §2460.] 

4 9 9 2 . U n i m p o r t a n t d e v i a t i o n s . 3741. Unimportant deviations from 
any of the above directions, shall not cause the depositions to be excluded 
where no substantial prejudice could be wrought to the opposite party bv such 
deviation. [R , § 4085; C , '51, § 2461.J 
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commissioner was clerk, and in the name of first name, held not sufficient to justify t he 
the clerk, held fatal : Jones v. Smith, 6-229. suppression of the deposition: Grimes v. Mar-

The fact that the notice and commission tin, 10-347. 
stated the name of the witness in full, while As to sufficiency of commission, etc., see 
the deposition only set out the initials of his § 4985 and notes. 

4 9 9 3 . A u t h e n t i c a t i o n of. 3742. Where depositions are directed to be 
taken before a judge or justice of the peace, merely by his name of office, 
the return must contain an authentication by the clerk of the proper court, 
under his seal of office, verifying the fact that the person who took the depo
sition is really such officer. [E., § 4086; C , '51, § 2462.] 

4 9 9 4 . Depos i t i on to s h o w r e a s o n for tak ing . 3743. The deposition 
in each of the above cases must show that the witness is a non-resident of the 
county, or such other fact as renders the taking of the deposition legal, and 
no such deposition shall be read on the trial, if, at the time, the witness him
self is produced in court. [R, § 4087; C , '51, § 2463.] 

Whether the reason shown for taking the Where the ransom given for taking a doposi-
deposition is a valid one or not, if objection is tion was tha t the witness did not expect to be 
not made to the taking, it may be read if the able to a t tend the next t e rm of court, but t he 
witness is not in cour t : Cook v. Blair, 50-128. cause did not come on for trial unti l the second 

If the deposition shows that the witness is a te rm of court after the deposition was taken, 
non-resident, tha t is sufficient, al though the held, t ha t it was improper to admit such depo-
witness states tha t he expects to be present at sition in evidence wi thout a showing ot some 
the t r ia l ; and unless he is actually present the reason why witness was not present at the t r i a l : 
deposition should not be excluded: Nevan v. Sax v. Davis, 71-406. 
Roup, 8-207. 

4 9 9 5 . I n just ice 's court . 3744. Depositions taken to be used in a jus
tice's court, shall be transferred to the court to which the cause is appealed, 
and used on the trial of such appeal in the same manner as if regularly taken 
therein. [R , § 4093; C , '51, § 2466.] 

Objections to depositions other than for tained if made for the first t ime on appeal : 
incompetency or irrelevancy should be made Alcerson v. Bell, 13-308. 
in the justice's court, and should not be sus-

PEEPETtTATING TESTIMONY. 

4 9 9 6 . M a n n e r . 3745. The testimony of a witness may be perpetuated 
in the following manner. [E., § 4094.] 

4 9 9 7 . P e t i t i o n ; s t a t e m e n t s . 3746. The applicant shall file in the 
office of the clerk of the district [or circuit] court, a petition, to be verified, 
in which shall be set forth specially, the subject-matter relative to which tes
timony is to be taken, and the names of the persons interested, if known to 
the applicant; and if not known, such general description as he can give of 
such persons, as heirs, devisees, alienees, or otherwise. The petition shall also 
state the names of the witnesses to be examined, and the interrogatories to be 
propounded to each; that the applicant expects to be a party to an action in 
a court of this state, in which such testimony will, as he believes, be material, 
and the obstacles preventing the immediate commencement of the action, 
where the applicant expects to be the plamtiff. [E., § 4095.] 

Where, in a proceeding to perpetuate testi- •' Chicago, Burl ington and Quincy Railroad 
mon3r, the petition stated the name of the Company " so as to render the evidence taken 
person interested as t h e " C , B. & Q. R. R. in such proceeding afterwards admissible as 
Co.," held, tha t it was not a sufficient designa- against such corpotat ion: Accola, v. Chicago, 
tion of the corporation whose name was the B. & Q. R. Co., 70-185. 

4 9 9 8 . O r d e r Of c o u r t o r j u d g e . 3747. The court, or the judge thereof, 
iiuvy forthwith make an order allowing the examination of suofTwitnesses. 
The order shall prescribe the time and place of the examination; how long 
the parties interested shall be notified thereof, and the manner m which they 
shall be notified. [R , § 4096.] 
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4999. Cross- interrogator ies . 3748. When it appears satisfactorily to 
the court or judge that the parties interested cannot be personally notified, 
such court or judge shall appoint a competent attorney to examine the peti
tion and prepare and file cross-interrogatories to those contained therein. The 
witnesses shall be examined upon the interrogatories of the applicant, and 
upon cross-interrogatories where they are required to be prepared, and no 
others shall be propounded to them; nor shall any statement be received which 
is not responsive to some of them. The attorney filing the cross-interroga
tories shall be allowed a reasonable fee therefor, to be taxed in the bill of costs. 
[R , § 4097.] 

5000. Before w h o m taken. 3749. Such depositions shall be taken before 
some one authorized by law to take depositions, or before some one specially 
authorized by the court or judge, and shall be returned to the clerk's office of 
the court in which the petition is filed. [E., § 4098.] 

5001. Court or judge to a p p r o v e . 3750. The court or judge, if satis
fied that the depositions have been properly taken and as herein required, 
shall approve the same and order them to be filed; and if a trial be had be
tween the parties named in the petition, or their privies or successors in inter
est, such depositions, or certified copies thereof, may be given in evidence 
by either party where the witnesses are dead or insane, or where their attend
ance for oral examination cannot be obtained as required; but such deposi
tions shall be subjected to the same objections for irrelevancy and incompetency 
as may be made to depositions taken pending an action. [E., § 4099.] 

[The word " taken," in the last line, is erroneously printed "therein " in the printed Code.] 

EXCEPTIONS TO DEPOSITION'S. 

5002. Notice of filing; exceptions. 3751; 17 G. A., ch. 26. The clerk 
shall, forthwith, after filing depositions in his office, issue a notice of the filing 
of such depositions, reciting therein the title of the cause, names of witnesses, 
and the date of filing such depositions, and serve the same upon the attorne}Ts 
of the parties in the action therein recited. Said notice shall be deemed 
duly served, when the clerk shall have deposited copies of the same m the 
postoffice at the place where such cause is pending for trial, duly directed to 
the postoffice address of the respective attorneys for the parties in such ac
tion, which notice shall be so mailed by the clerk on the day he filed such 
deposition; and if the postoffice address of any of the attorneys of the par
ties is unknown to the clerk, he shall then deposit said notice, addressed to 
such attorney or attorneys, at the postoffice where such cause is then pending 
for trial. No exceptions to depositions other than for incompetency or irrele
vancy shall be regarded, unless made by motion filed by the morning of the 
second day of the first term held after the depositions have been filed by the 
clerk; provided, such depositions have been filed three days prior thereto. If 
the depositions are afterwards received during such term, such motion shall 
be filed by the morning of the third day after such depositions are filed. All 
motions to suppress depositions must be filed before the cause is reached for 
trial. 

Objections: An objection that a question the deposition is to be taken by commission, 
propounded to the witness on the taking of should be made before the commission issues: 
his deposition is leading cannot be taken after Jones v. Smith, 6-229. 
the deposition is leturned into court and of- Motions to suppress deposi t ions are to 
fered in evidence. It should be made when be made before the commencement of the trial: 
the deposition is taken: Keeney v. Chilis, 4 G. Frazier v. Smith, 10-591; Bays v. Herring, 51-
Gr., 416; Mumma v. McKee, 10-107. 286. 

The better rule is to require that objections Such requirement as to time for filing ex-
to the form of interrogatories proposed, where ceptions is applicable to the objection that 
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•questions in the deposition are improper or do 
not call for the best evidence: Nelson v. Chi-
•cago, R. I. & P. R. Co., 38-564. 

This requirement is applicable to a motion 
to suppress a portion of a deposition on the 
ground that it is not proper cross-examination. 
The mere noting of the objection on the depo
sition at the t ime it is taken is not sufficient: 
Johnson v. Chicago, R. I. & P. R. Co., 51-25. 

This statutory provision held applicable to 
an objection that the statutory cross-interroga
tories were not answered in a deposition taken 
upon commission, and also where it was ob
jected that copies of notes referred to in the 
answers were not a t tached: Harris Mfg. Co. 
v. Marsh, 49-11. 

An entry in the notice book of the court 
purporting to show the filing of depositions 
which are not actually filed will not limit the 
time of filing motion to suppress such deposi
tions ; and such motion may be made after the 
case has been called for trial where the depo
sitions have not previously been filed: Acedia 
v. Chicago, B. & Q. R. Co., 70-185. 

An objection to a deposition for defect in 
the notice, first interposed when it is offered 
in evidence on the trial, will not be regarded, 
although exception was taken to the notice be
fore the commission issued: Pilmer v. Branch 
of State Bank, 16-331. 

Where the attorney, on the day that the 
cause was called for trial, asked time in which 
to file objections, and it appeared that the dep
ositions had been on file more than thirty-six 
hours, and it did not appear but that the at
torney had had knowledge of such fact, held, 
t ha t his application was properly overruled: 
Byington v. Moore, 62-470. 

Objection to the admissibility of the evi
dence of a witness who is incompetent, as 
where a husband or wife is called to testify 
against the other, should be made at the t ime 
the witness is called, and is too late if not in
terposed unti l the end of the deposition or 
when it is offered to be read in evidence on the 
t r ia l : Watson v. Riskamire, 45-231; Greedy v. 
McGee, 55-759. 

Where , as soon as it was apparent in the 
course of taking a deposition that certain tes
t imony therein was incompetent, the opposite 
party moved to strike such testimony out, and 
had such motion entered by the notary tak
ing the deposition, held, tha t the objection 
was taken in t ime and might be considered: 
Leather v. Ross, 74-630. 

A n objection to the competency of the dep
osition, where the witness is claimed to be 
incompetent because the action is by an ad
ministrator, made at the t ime of the trial, can
not bo considered where the same deposition 
has been received in a previous trial in the 
same case without objection: McMillanv. Bur-
lington & M. R. R. Co., 56-421. 

An objection to testimony on the ground 
that it relates to a personal transaction be
tween the witness and decedent in an action 
by or against an administrator is an objection 
to competency, and therefore not within the 
statutory provision requiring tha t objections 
other than for incompetency or irrelevancy 
shall be made on the second day of the first 
term after the deposition is filed: Burton v. 
Baldwin, 61-283. 

V O L . II — 93 

« The objection tha t the witness, al though ex
amined before a notary public in this s tate , is 
not a resident of this state, must be deemed 
waived if not taken when the residence of t h e 
witness is first disclosed; and where the coun
sel for t he adverse party has been present a n d 
interposed no objection to the taking of t he 
deposition unt i l it has been signed, the objec
tion cannot be main ta ined: Burrows v. Stryker, 
47-477. 

Objection to a par t of the deposition on t h e 
ground tha t it is not proper cross-examination 
is too late if not made until the deposition is 
offered in evidence: Bixby v. Carskaddon, 
63-164. 

Where exceptions to questions and answers 
were filed wi th the notary taking the deposi
tion, but it did not appear tha t the same were 
brought to the attention of the court w i th in 
the t ime required by statute, held, t ha t t h e y 
could not afterwards be relied upon: Neimeyer 
v. Cass County Bank, 42-124. 

W h e r e a deposition is taken for use in a j u s 
tice's court, objections thereto other t h a n for 
incompetency or irrelevancy should be m a d e 
in the justice's court, and cannot be made for 
the first t ime when the case is tr ied on appea l : 
Alverson v. Bell, 13-308. 

An objection relat ing to the legality of t he 
proof at the t ime it is offered cannot be re
quired to be made a t the t ime of t ak ing the 
deposition: Horseman v. Todhunter, 12-230. 

E x c l u s i o n of d e p o s i t i o n s : The mere 
fact t ha t depositions in an equity case are filed 
after the t ime within which by order of t he 
court the par ty has been required to file t h e m 
is not sufficient ground for striking them from 
the files in the tr ial of the case: Sweet v. 
Brown, 61-669. 

I t will not constitute reversible error t h a t 
a deposition is received which is taken after 
ttie t ime allowed to the party for taking depo
sitions, when it appears that additional t ime 
was also allowed to the other par ty for t he 
same purpose: Gardner v. Trenary, 65-646. 

A deposition should not be excluded unless 
objection is made the re to : Crick v. McClintic, 
4 G . Gr., 290. 

A general objection to a deposition, a por
tion of which is properly admissible, is in
sufficient: Whitaker v. Sigler, 44-419. 

The overruling of a motion to suppress a 
deposition is error wi thout prejudice where 
the witness testifies in person on the trial and 
such test imony is more favorable to the par ty 
complaining than tha t contained in the depo
sition : Curry v. Allen, 60-387. 

Striking out portion of deposition: 
The court cannot, upon motion, strike out a 
portion of an interrogatory in a deposition, 
leaving the answer s tanding: Pelamourges v. 
Clark, 9-1. 

A question and answer in a deposition 
should not be suppressed entirely where they 
are proper as to one mat ter referred to there in , 
but embrace something which is improper : 
Adae v. Zangs, 41-536. 

Matters stated in answers to interrogatories 
in a deposition held to be such as not called 
for by the question and therefore subject to 
be str icken out on mot ion: Hendricks v. Wal-
lis, 7-224. 

The rule requiring an answer to be respon-
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sive to the interrogatory should be substan* 
tially enforced: MeCarver v. Nealey, 1 G. Gr., 
360. 

I n t r o d u c t i o n o f d e p o s i t i o n : A deposi
tion need not be introduced by the par ty tak
ing it, but the other party may introduce it if 
he so desire: Hale v. Gibbs, 43-380; Wheeler 
v. Smith, 13-564; Pelamourges v. Clark, 9-1, 
16; Crick v. MeClintic, 4 G. Gr., 290. 

Depositions properly taken may be intro
duced by either par ty for the purpose of estab
lishing any material point in the case: Brown 
v. Byam, 65-374. 

A stipulation tha t a deposition when taken 
shall be receivable in evidence upon the trial 
of any case pending in the court named, be
tween the same parties, will render a deposi
tion taken in one such case admissible in any 
other : Holmes v. Budd, 11-186. 

The party on whose behalf a deposition has 
been taken cannot read a portion thereof and 
omit other portions. The entire deposition, so 
far as competent and pertinent, should be read 
or none : Kilbourne v. Jennings, 40-473. 

A deposition taken by a party is under his 
control, and, al though he cannot wi thdraw it 
from the files, he can withhold it at pleasure, 
or any part of it, but the opposite party may 
introduce it in evidence if he sees fit, or a por
tion, thereof not introduced by the par ty tak
ing i t : Hale v. Gibbs, 43-380. 

I t is not error to allow a par ty to read a por
t ion of the deposition of the opposite party, 

5003. Hearing. 3752. The court shall, on motion of either party, hear 
and decide the questions arising on exceptions to depositions before the com
mencement of the trial. [E., § 4090; 10 G. A., ch. 85, § 4.] 

5004. Errors waived. 3753. Errors of the court in its decision upon 
exception to depositions are waived, unless excepted to. [E., § 4091.] 

5005. Costs. 3754. In all cases of taking depositions as hereinbefore 
provided, the costs thereof must be paid in the first place by the party at 
whose instance they are taken, subject like other costs to be taxed against 
the failing party in the suit. [E., § 4100; C, '51, § 2474.J 

taken by him, where it contains an admission: 
Van Horn v. Smith, 59-142. 

One par ty may introduce a deposition taken 
by his adversary, but which such adversary 
declines to introduce. If the witness has been 
examined as to different transactions, a party 
introducing the deposition may introduce such 
portions of it as touch one or more portions of 
the transaction, and decline to introduce it as 
to others. But he cannot be permitted to in
troduce a portion of it as to any given subject 
while declining to introduce all tha t the wit
ness has said upon that subject: Citizens' 
Bank v. Rhutaset, 67-316. 

Depositions taken in a former action may be 
introduced in a subsequent action between the 
same parties without notice that such deposi
tions will be offered in the subsequent act ion: 
Shaul v. Brown, 28-37. 

Depositions taken in one action m a y b e used 
in a subsequent action between the privies of 
the parties to the former action: Atkins v. 
Anderson, 63-739. 

But a party should not be permitted to use 
depositions upon the trial of one cause which 
have been taken in another without having 
filed t hem in the cause for which he proposes 
to use thern or obtained leave before the com
mencement of the trial to so use them. Other
wise the opposite party would not have the 
opportunity which the s ta tute contemplates of 
taking exception to such depositions: Searle 
v. Richardson, 67-170. 
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OF COMPENSATION OF OFFICER& 

C H A P T E E 1. 

OF STATE AND DISTEICT OEFICEES. 

5006. Governor and secretary. 3755; 21 G. A., ch. 118, § 1. Th® 
salary of the governor shall be three thousand dollars per annum; and the 
salary of the private secretary of the governor fifteen hundred dollars per 
annum. [E., § 4 1 ; C , '51, § 37; 10 G. A., ch. 85, § 95; 13 G. A., ch. 112, § 1.] 

5007. Secretary of state and deputy. 3756; 21 G. A., ch. 118, § 2; 
21 G. A., ch. 125. The salary of the secretary of state shall be twenty-two 
hundred dollars per annum; and the salaryT of the deputy secretary of state 
shall be fifteen hundred dollars per annum. The secretary of state shall col
lect the following fees: 

For each commission to commissioners in other states, three dollars. 
For each commission to notaries public, one dollar and twenty-five cents. 
For certificate, with seal attached, one dollar. 
For a copy of any law or record, upon the request of any private person or 

corporation, for every hundred words, ten cents. 
For filing articles of incorporation other than those of a public character, 

five dollars, and for recording the same for every hundred words or fraction 
thereof fifteen cents; and upon payment of the fees above provided, the sec
retary of state shall upon request issue a certificate under the seal of his office 
setting forth the fact of such filing. [E., §§ 58, 4f33; C , '51. §§ 42, 2524; Ex. 
S., 9 G. A., ch. 19, § 4; 13 G. A., ch. 44, § 13; ch. 112, §§ 2, 3 ; Joint Ees., 12 
G. A., No. 21.] 

5008. Auditor and deputy. 3757; 21 G. A., ch. 118, § 3. The salary 
of the auditor of state shall be twenty-two hundred dollars per annum; and 
the salary of the deputy auditor of state shall be fifteen hundred dollars per 
annum; and the auditor shall collect fees as provided in chapters on insur
ance. [E., § 70; C , '51, § 49; Ex. S., 9 G. A., ch. 19, § 4 ; 13 G. A., ch. 112, 
§§ 2, 3.] 

5009. Treasurer and deputy. 3758; 21 G. A., ch. 118, § 4. The salary 
of the treasurer of state shall be twTenty-two hundred dollars per annum; and 
the salary of the deputy treasurer of state fifteen hundred dollars per annum. 
[E., § 82; 0., '51, § 61; 12 G. A., ch. 168.] 

5010. Register state land office and deputy. 3759. The salary of 
the register of the state land office shall be twenty-two hundred dollars per 
annum; and the salary of the deputy register of the state land office twelve 
hundred dollars per annum. Such register shall also collect such fees as is 
provided in chapter five, title two of part one of this code. [Ex. ti., 9 G. A., 
ch. 19, § 4; 12 G. A., ch. 169.] 

5 0 1 1 . S a m e . 17 G. A., ch. 73, § 1. The salary of the register of the 
state land office shall be two thousand dollars per annum, and the salary of 
his deputy shall be one thousand dollars per annum, and said salaries shall be 
compensation in full for all services required by law of said register and bis 
deputy; and no additional allowance for clerk hire, contingencies, or for any 
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other purpose connected with the business of said office, except the necessary 
stationery, shall be made. 

[The office of register of the land office is abolished by § 114, and the salary of the clerk 
who performs his duties is provided for in § 113.] 

5 0 1 2 . 17 G. A., ch. 73, § 2. All acts and parts of acts inconsistent nere-
with are hereby repealed. 

5013. Superintendent public instruction and deputy. 3760; 21 
G. A., ch. 118, § 5. The salary of the superintendent of public instruction 
shall be twenty-two hundred dollars per annum; and the salary of the deputy 
superintendent of public instruction, fifteen hundred dollars per annum. [Ex. 
S., 9 G. A., ch. 19, § 4; 10 G. A., ch. 52, § 12.] 

5014. Traveling expenses of superintendent. 22 G. A., ch. 109, 
§ 1. For the expense of traveling required by section fifteen hundred and 
seventy-seven of the code of lr>73 [§ 2590], the superintendent of public in
struction shall receive two hundred and fifty dollars per annum or so much 
thereof as may be necessary, for which warrants shall be drawn on his order 
by the auditor of state upon the presentation of a verified statement of ex
penses incurred for the same. 

5 0 1 5 . 22 G. A., ch. 109, § 2. All acts or parts of acts inconsistent herewith 
are hereby repealed. 

[Sec. 3761, as to salary of adjutant-general, is superseded by the provisions of § 1565.] 

5018. State librarian. 3702; 17 G. A., ch. 75; 20 G. A., ch. 191, § 4. 
The salary of the state librarian shall be twelve hundred dollars per annum 
payable as salaries of other state officers, and there is hereby appropriated out 
of any money in the treasury not otherwise appropriated, the sum of twelve 
hundred dollars annually, for the payment of said salary. 

[As to salaries of assistant librarians and messenger, see § 3062.] 

5 0 1 7 . S u p e r i n t e n d e n t ; of w e i g h t s a n d m e a s u r e s . 3763. The sal
ary of the state superintendent of weights and measures shall be fifty dollars 
per annum. [9 G. A., ch. 82, § 15.] 

5 0 1 8 . D e p u t i e s . 21 6 . A., ch. 118, § 7. The compensation of fifteen 
hundred dollars per annum shall be in full for all compensation to such dep
uty state officers, and all fees received by or paid to any deputy state officers 
by virtue of their official positions shall be turned into the state treasury. 
They shall receive no other compensation from the state for any services what
ever while acting as such deputy, provided further that no clerk appointed by 
the auditor or his deputy, the treasurer or his deputy, the secretary of state 
or ins deputy or by the executive council or the governor shall receive di
rectly or indirectly a greater &um than fifteen hundred dollars per annum for 
such services as such clerk. 

PUBLIC PRINTER AND BINDEB 

Sections 3764 to 3768 are repealed. See § 136a. 

5 0 1 9 . P r i c e s fo r p r i n t i n g . 22 G. A., ch. 82, § 23. The state printer 
shall be paid the following prices for all work done for the state in an accept
able manner, as hereinbefore provided and no more. 

(a) For composition on laws, journals, reports, circulars and all other printed 
matter, except blanks, fifty cents per thousand " e m s " and seventy cents per 
thousand for figure work when figures are arranged in columns and three or 
more justifications are required, and ninety cents per thousand " ems " for rule 
and figure work. Provided, plain indexes such as those of the statutes of this 
state shall be reckoned as ordinary composition. 

(6) For book press work the compensation shall be two dollars and fifty 
cents for the first one thousand impressions of sixteen pages and one dollar 
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and fifty cents per thousand for each additional one thousand impressions from 
the same form. If in finishing a job of press work it shall be necessary to 
print an eight-page form the compensation shall be the same as for a sixteen-
page form, and if there shall not be one thousand impressions m any one book 
form the compensation shall be the same as for one thousand. No extra 
charge shall be allowed for dry pressing of sheets which shall be done in all 
cases when so directed by the secretary^ of state. 

(c) For printing blanks on one side of a sheet of folio post or larger paper 
two dollars and fifty cents for the first one hundred impressions, and seventy-
five cents per hundred for each additional one hundred impressions up to five 
hundred; each additional hundred above five hundred, forty cents per' one 
hundred. On paper smaller than folio post two dollars for first one hundred 
impressions and fifty cents per one hundred for each additional one hundred 
impressions up to five hundred, each additional one hundred, thir ty cents. 
Where both sides of a blank can be printed at once only one impression shall 
be paid for. Pro aided, that when the blank contains over one thousand ems 
of composition, pica or smaller measure, such additional composition shall 
be paid for as provided in subdivision (a) of this section, and when such 
matter must be adjusted to ruled lines thirty per cent, additional shall be 
allowed on the composition therefor. "When two or more blanks or jobs are 
printed at the same time on the same slant, they shall be counted as a single 
impression. 

5 0 2 0 . N o c o n s t r u c t i v e c h a r g e s . 22 G. A., ch. 82, § 24. No construct
ive charges of any kind shall be allowed the state printer. And he shall be 
allowed only for press work done and type actually set up and imposed, or 
for paper actually printed, and he shall fill [file] with the secretary of state a 
copy of each job of work, on which each item of charge is made at the time 
of rendering his account. Before the secretary can issue him the receipt con
templated by this act, the actual number of " e m s " and number of impres
sions of press work in each job shall be specified with a statement that the 
law has been strictly complied with, and that no constructive charges are em
braced in his account, as rendered, which statement shall be verified by the 
affidavit of the state printer. Where type set for messages or documentsshall 
be used twice, the state printer shall have pay for the same but once, but he 
shall be allowed one dollar and fifty cents for re-imposmg each sixteen-pao-e 
form where it is to be used a second time. 

5 0 2 1 . P r i c e s fo r b i n d i n g . 22 G. A., ch. 82, § 25. The state binder shall 
be paid the following prices for all work done for the state in an acceptable 
manner as hereinbefore provided: 

(a) For folding and trimming all documents, not stitched, ten cents per 
hundred copies. 

(p) For folding, trimming and stitching documents not covered, fifteen cents 
per one hundred copies. 

(c) For folding, stitching and binding in paper covers all messages, reports, 
documents, not exceeding one sheet allowing sixteen pages for a sheet, one 
dollar and twenty-five cents per one hundred copies of sixteen pages or less, 
and for each additional sheet of sixteen pages or less twenty-five cents per 
one hundred copies tue cover to be counted as one sheet. 

(d) For folding, sewing, and binding in paper covers the journals of the two 
houses eighteen cents per copy. 

(e) For iolding, sewing, and binding in muslin or cases with gilt letters 
same style as agricultural report for the year 1886, twenty-five cents per copy 
for a volume of four hundred pages or less and for additional one hundred 
pages or fraction thereof four cents. 

( / ) For folding, sewing and binding in half sheep, with gilt letters for title 
same style as the Iowa documents for 1886, forty cents per copy for each vol-
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ume of four hundred pages or less and four cents for each additional hundred 
pages or fraction thereof. 

(gr) For folding, stitching and binding the acts and resolutions of each gen
eral assembly in board with muslin backs and paper sides, same as laws of 
1886, eleven cents per copy. 

(/)) For folding, sewing and binding in law sheep same style as the report 
of the supreme court fifty-five cents per copy, for each volume of four hun
dred pages, or less, and four cents for each additional one hundred pages or 
fraction thereof. 

(i) For ruling he shall be allowed the sum of seventy-five cents per hour 
for time actually employed. 

5 0 2 2 . Cer t i f i ca te for p a r t of w o r k . 22 G. A., ch. 82, § 26. At any 
time during the progress of the printing or binding of the laws, or the journals 
of either house, or any other work amounting to more than one hundred pages 
the secretary of state may issue his certificate for one-half the value of the 
work thus far done, to be ascertained by said secretary, and upon said certifi
cate being presented to the auditor of state, he shall draw his warrant for the 
amount therein named. 

5 0 2 3 . S a v i n g c l a u s e . 22 G. A., ch. 82, § 42. Nothing in this act shall 
be so construed as will in any manner affect the compensation of the present 
state printer and binder during the unexpired term of their offices. 

SUPREME JUDGES ATTORNEY-GENERAL CLERK. 

5 0 2 4 . J u d g e s of s u p r e m e c o u r t . 3769; 18 G. A., ch. 27. The salary 
of each judge of the supreme court shall be four thousand dollars per annum. 
[Ex. S., 9 G. A., ch. 19, § 3 ; 11 G. A., oh. 57, § 2; 13 G. A., oh. 112, § 4 ; 12 G. 
A., ch. 27, § 5; 14 G. A., ch. 37, § 5.] 

5 0 2 5 . A t t o r n e y - g e n e r a l . 3770; 21 G. A., ch. 172. The salary of the 
attorney-general shall be fifteen hundred dollars, per annum, and whenever he 
is required by the duties of his office, or by directions of the governor or gen
eral assembly, to attend any of the courts of this state, or any federal courts of 
this or any other state, he shall receive in addition to his salary, five dollars 
for each day he attends such courts, and the same mileage in going to and 
from such courts, as is allowed members of the general assembly, tor attending 
sessions thereof, to be computed by the nearest practicable route. [11 G. A., 
ch. 67; 12 G. A., ch. 53, § 1.] 

5028. Clerk of supreme court and deputy; fees. 3771; 17 G. A., 
ch. 74, § 1; 19 G. A., ch. 117, § 2; 21 G. A., ch. 118, § 6. The salary of the 
clerk of the supreme court shall be twenty-two hundred dollars per annum; 
and the salary of the deputy clerk of the supreme court shall be fifteen hun
dred dollars per annum. 

The clerk shall collect the following fees, and account for them as provided 
in section three thousand seven hundred and seventy-eight of the code [§ 5030], 
and shall also keep account of and report in like manner all uncollected fees: 

Upon filing each appeal, three dollars; 
Upon entering judgment when the cause has been tried on its merits, two 

dollars; 
Upon each continuance, one dollar; 
Upon issuing each execution, one dollar and twenty-five cents; 
Upon entering satisfaction of each judgment, fifty7 cents; 
Upon each writ, rule or order to be served upon any person not in court. 

twenty-five cents; 
For copying an opinion to be transmitted to an inferior court upon reversal 

of a judgment or an order, to be paid by the party against whom the costs are 
adjudged, or foi a copyT of such opinion, or any record made at the request of 
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any person, for each one hundred words, ten cents. [E., §§ 2949, 4134-5; C , 
'51, §§ 2525-6; 12 G. A., ch. 27, § 5; 14 G. A., ch. 37, § 5.] 

[Sec. 3772, as to fees of clerk of supreme court in criminal cases, is repealed by 17 G. A., ch. 
74, § 2.] 

5027. E x e c u t i o n for fees of c lerk. 3773. If any of the foregoing fees 
of the clerk are not paid in advance, execution may issue therefor, except 
where the fees &re payable by a county or the state. 

DISTEIOT OFFICERS. 

ESec. 3774, as to salary of district judges, is superseded by § 244.] 
Sec. 3775, as to compensation of district attorneys, is repealed by § 279.] 

5028. I n case of c o n v i c t i o n . 3776. In cases of conviction, the fees 
contemplated in the preceding section shall be taxed against the defendant, 
and when collected paid into the county treasury. [10 G. A., ch. 3S, § 2.J 

[Since the repeal of the preceding section, this one is evidently of no effect. Sec. 277, as to 
compensation of county attorney, does not allow h im fees.] 

5029. Short-hand reporters. 3777; 18 G. A., ch. 195, §2. Short-hand 
reporters shall receive compensation as follows: For each day actually in at
tendance in court under the order of the judge, such sum as may be fixed by 
the judge not exceeding six dollars per day, to be audited and paid by the 
county upon the certificate of the judge of the court, but the judge shall nob 
order the attendance of said reporter, except during that part of the term 
when in his judgment the reporting of testimony will be required, and he 
shall discharge said reporter from farther attendance at each term as soon as 
in his judgment the reporting of testimony will not be farther required for 
such term; and for making transcripts of his original notes, for each one hun
dred words, six cents; but where such transcripts are desired in any civil case, 
the fees therefor shall be paid by the party desiring the same, and the amount 
allowed such reporter for reporting testimony in any case shall, in all in
stances, except where the defendant m a criminal case is acquitted, be taxed 
as a part of the costs in the case; provided, that when the defendant in any 
criminal cause, who shall have perfected an appeal from a judgment against 
him, presents to the judge satisfactory proof by affidavit or otherwise, that he 
is unable to pay for such transcript, the court, if in the opinion of the judge 
justice will be thereby promoted, may order said transcript to be made at the 
expense of the count}7; and the original notice [notes] of any testimony taken 
in any case shall be filed in the office of the clerk of the court and become a 
part of the record in said case, and said notes or any transcript thereof duly 
certified by the reporter of said court, shall be admissible in any case in which 
the same are material and competent to the issue therein, with the same force 
and effect as depositions, and subject to the same objections, so far as applica
ble; and said original notes, or the transcript thereof or any part thereof, 
may be referred to in any bill of exceptions, and when duly transcribed and • 
certified, shall be inserted therein on appeal; and upon demand of any person 
for a duly certified transcript of any designated portion of the original notes 
of testimony in any case, it shall be the dut}7 of said reporter to transcribe the 
portion so designated, and duly certify the same upon payment of fees there
for; provided, that when the reporter taking the notes in any case in court has 
ceased to be the official short-hand reporter of that court, any transcript by 
him made therefrom and duly certified by him under oath, as a full, true and 
complete transcript of said notes, shall have the same force and effect as though 
certified in the same manner by the official short-hand reporter of said court. 
[14 G 1., ch. 99, §§ 2, 3.] 

The leporter 's transcript of the evidence on wi thout a showing of reason for not producing 
a former trial is not admissible in a law action the witness himself. The t ransci ipt cannot be 
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received except under circumstances which testimony on a former trial was admissible -r 
would make the deposition of the witness ad- also held, that the rule with reference to no-
missible upon statutory grounds: Baldwin v. tice for taking depositions had no application 
St. Louis, K. & N. R. Co., 68-37. to the introduction of the transcript in evi-

A transcript of the evidence on a former dence, but if any notice of its proposed intrc-
trial cannot be read without any showing of duction was necessary the five days' notice 
the absence of witnesses, or of inability to pro- given in this case was sufficient: Fleming v* 
duce the original documents, and without no- Shenandoah, 71-456. 
tice to the other party: Case v. Blood, 71-632. As to making the evidence of record by the 

Where it appeared that a witness whose short-hand report thereof, see notes to §§3949, 
testimony had been taken on a former trial 4041, 4042, 4414. 
was out of the state and absent without the As to short-hand reporters in superior courts, 
fault of the party desiring to call such wit- see §§ 785, 786. 
ness or his counsel, held, that the report of his 

5030. A c c o u n t i n g f o r fees . 3778. The secretary of state, auditor of 
state, and register of the state land office, shall keep an accurate and particu
lar account of all fees received by them, which shall be verified by affidavit, 
and rendered monthly to the treasurer of state, and they shall pay the amounts 
thus received to such treasurer at the end of each month. [13 G. A., ch. 112, 
§8.] 

5 0 3 1 . J u d g e ' s s a l a r y n o t i n c r e a s e d . 3779. During the term for which 
any judge may have been elected or appointed, his salary shall not be in
creased by this chapter, except that any judge elected to fill a vacancy shall 
receive the salary herein provided. [Sam », | 6.] 

5032. S a l a r i e s p a i d m o n t h l y . 3780. The salaries of all officers men
tioned in this chapter shall be paid in monthly instalments at the end of each 
month, and shall be in full compensation for all services, except as otherwise 
expressly provided in this chapter. [Same, § 7.] 

C H A P T E E 2. 

OF COUNTY AND TOWNSHIP OFFICERS. 

5 0 3 3 . C l e r k of d i s t r i c t c o u r t . 3781. The clerk of the district [or cir
cuit] court shall be entitled to charge and receive the following fees: 

For filing any petition, appeal, or writ of error, and docketing the same,, 
one dollar and fifty cents; 

For every attachment, fifty cents; 
For every cause tried by jury, one dollar and fifty cents; 
For every cause tried by the court, seventy-five cents; 
For every equity cause, one dollar and fifty cents; 
For each injunction, or other extraordinary process or order, one dollar; 
For all causes continued on application of a party by affidavit, fifty cents;. 
For ail other continuances, fifteen cents; 
For entering any final judgment or decree, seventy-five cents; 
For taxing costs, fifty cents; 
For issuing execution or other process after judgment or decree,fifty cents; 
For filing and properly entering and indorsing each mechanic's lien, the 

same to be taxed as other costs in case a suit is brought thereon, one dollar; 
For certificate and seal, fifty cents; 
For filing and docketing transcript of judgment from another county or a 

justice of the peace, fifty cents; 
For entering any rule or order, twenty-five cents; 
For issuing writ or order, not including subpoenas, fifty cents; 
For issuing commission to take depositions, fifty cents; 
For entering sheriff's sale of real estate, fiity cents; 
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For entering judgment by confession, one dollar; 
For entering satisfaction of any judgment, twenty-five cents; 
For all copies of record or papers filed in his office, transcripts, and making 

complete record, ten cents for each hundred words; 
For taking and approving a bond and sureties thereon, fifty cents; 
For declaration of intentions by an alien to become a citizen, twenty-five 

cents; 
For all services on naturalization of aliens, including oaths and certificate, 

fifty cents; 
In criminal cases, and in all causes in which the state or county is a partj7 

plaintiff, the same fees for same services as in suits between private parties. 
"When judgment is rendered against the defendant, the fees shall be collected 
from such defendant. Where the state fads, the clerk's fees shall be paid by 
the county; 

For making out transcripts in criminal cases appealed to the supreme court, 
when the defendant is unable to pay, for each one hundred words, ten cents, 
to be paid by the county. [E., §§ 430, 1852, 4136, 4140-1; 0., '51, §§ 2531-2; 
13 G. A., ch. 68.] 

[Additional compensation is allowed by § 248.] 

Enter ing an order for change of venue en- Under previous s ta tutory provisions as t o 
titles the clerk to a fee which must be paid compensation, held, tha t all fees of every kind 
before such change can take place: Stryker v. in excess of the fixed salary, and any addi-
Rivers, 47-108. tional amount allowed b3' the board of super-

The clerk cannot charge a fee for services visors, was to be paid over by the clerk to t he 
required to be performed by him for which no county : Boone County v. Wilson, 38-372. 
specific tee is allowed : Sprout v. Kelly, 37-44. By § 5039 the fees and charges for the serv-

The clerk is entitled to receive the fees pro- ice m the sett lement of an estate are limited 
vided for b}' s tatute, no mat ter when they are to a gross sum, and those provisions will con-
collected. Until collected the fees remain a trol as against the charges allowed by thi9 
charge m favor of the clerk, as compensation section: Packer's Estate v. Corlelt, 71-249. 
for the work for which they are charged: Peet A clerk is not entitled to the fees provided 
v. White, 43-400. in §§ 5039 and 5088. He is only entitled to 

Compensation allowed to the clerk is to be the fees and compensation provided in this 
in full of all official services, and includes any section, unless the board otherwise directs 
sum allowed for probate business, but the clerk and allows. For ext ra services in completing, 
is to be given in addition such reasonable correcting and re-arranging the records of the 
allowance for deputy hire as the pressure of office, upon taking charge thereof, he is not 
business of his office demands : Washington entitled to any additional compensation. No 
County v. Jones, 45-260. fee is provided for issuing jurors ' eeitificates, 

I t appearing that the clerk had received directed to the auditor, showing the amount 
from the county compensation on the idea tha t of fees which the juror is entitled to for his 
he should not be allowed fees which might be services: Palo Alio County v. Burlingame, 
collected after the expiration of his office, held, 71-201. 
tha t he had no r ight thereafter to uncollected The fact t ha t upon one set t lement wi th the 
fees: Ibid. board the clerk is allowed to retain fees to 

Previous statutes as to compensation of clerk which he is not entitled will not estop the 
construed and applied in a particular case : board from refusing to allow similar fees in 
Ibid. the sett lement as to a subsequent period: Ibid. 

5034. P e n s i o n s a n d b o u n t i e s . 3782. The clerks of the district court 
shall certify under the seal of such court, to all applications and other papers 
requiring the certificate and seal of a court of record to procure pensions, 
bounties, and back pay for soldiers or other persons entitled thereto, whenever 
requested by the applicant, his agent, or attorney, and such clerk shall be en
titled to the sum of ten cents only for such service. [10 G. A., ch. 88.] 

5 0 3 5 . I n p r o b a t e m a t t e r s . 3783. There shall be such compensation 
paid such clerk for his services in probate matters out of the fees collected by 
him for probate business, as the board of supervisors may allow. [12 G. A., 
ch. 134, § 1.] 

5036. Limitation of compensation; deputies. 3784; 18 G. A., ch. 
184, § 1; 22 G. A., ch. 36, § 2. The total amount of compensation of such clerk 
for all official services shall not exceed the sum of eleven hundred dollars per 
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annum, in counties having a population not exceeding ten thousand; the sum 
of thirteen hundred dollars per annum in counties having a population in ex
cess of ten thousand, but not exceeding twenty thousand; nor the sum of 
fifteen hundred dollars per annum in counties having a population in excess 
of twenty thousand, but not exceeding thirty thousand. If the fees collected 
by the clerk in any county in any one year shall exceed the sums aforestated, 
the excess shall be paid into the county treasury for the use of the county 
fund. In case the aggregate amount of fees so received by the clerk in any 
one year is less than the limit of his compensation as herein fixed, and such 
amount is deemed inadequate compensation by the board of supervisors, they 
may allow such additional amount as they may deem just and proper, within 
the limits herein prescribed. "When in the judgment of the board of super
visors it is necessary to the proper discharge of the duties of the office, said 
board may, upon application of the clerk, authorize said clerk to employ a 
deputy or clerk, at a salary not exceeding the rate of six hundred dollars per 
annum for the time actually employed. Provided, however, that m all coun
ties having a population of twenty-five thousand and not over thirty-six thou
sand as shown by the last state census, where the board of supervisors find it 
necessary to have a deputy clerk, deputy treasurer and deputy auditor, there 
shall be allowed as compensation to such deputy clerk, deputy treasurer, and 
deputy auditor, for their service, a sum equal to not more than two-thirds the 
salary or compensation of the county clerk, county treasurer and county audi
tor of such county, respectively, as the board of supervisors imty direct; pro
vided, that m counties having a population in excess ot forty thousand, the 
court, upon application of the clerk, may authorize said clerk to appoint, sub
ject to the approval of the board of supervisors, not more than three deputies 
and one or more clerks, and determine in its order the number of such deputies 
and clerks. Provided, that in counties having a population in excess of thirty 
thousand, but not to exceed forty thousand, the board of supervisors may allow 
such compensation to the clerk, deputies and clerks as they may deem just 
and proper, but that the sum total ot such compensation allowed shall not ex
ceed twent}7-five hundred dollars; and provided further, that in counties hav
ing a population in excess of forty thousand, the board of supervisors may 
allow such compensation to the said clerk, deputy and clerks, as they may 
deem just and proper, but the total compensation shall not exceed the fees re
ceived by such clerk, or the sum of five thousand dollars, if such fees be less 
than said sum; provided further, that in any county having a population of 
over thirty thousand and under forty thousand, and which is witliin a judicial 
district in which the circuit has been divided, the board of supervisors, if they 
find it necessary, may employ an additional deputy or clerk lor duties in con
nection with the probate records, at a compensation not exceeding six hundred 
dollars per annum. Provided further, that in each county having two county 
seats, the compensation of clerk of courts, including the amount paid his dep
uties and clerks, shall not exceed three thousand dollars, m any one year, any 
excess of fees collected to be paid into the county treasury as above provided. 
[E., § 4327; 10 G. A., ch. 68.] 

The limitation contained in this section ap- as commissioner of insanity specified in §5102: 
plies to the compensation of the clerk for all Moore v. Mahaska County. 61-177. 
official services: he is not entitled to receive, Further, see notes to § 5033. 
in excess of the limit here imposed, the fees 

5 0 3 7 . R e p o r t t o s u p e r v i s o r s ; fees co l l ec t ed . 3785. The clerk of the 
district court, as such [and as clerk of the circuit court] shall report to the 
board of supervisors ot his county at each regular session, a full and complete 
statement ot the amount of fees received by him, which shall be verified by 
the affidavit of such clerk. [E., § 431.] 

5 0 3 8 : U n c l a i m e d w i t n e s s fees. 37^6; 19 G. A., ch. 151. The clerk of 
the district [and circuit] courts shall, on the first Monday in January and July 
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of each year, pa}7 into the county treasury for the use of the county all fees of 
whatever kind in his hands at the date of preceding payment and still un
claimed, and at the time of so doing he shall take from the treasurer duplicate 
receipts thereof, giving the title of the cause and style of the court in which the 
same was pending, with the names of the witnesses, jurors, officers, or other per
sons, and the amount each one is entitled to receive, one of which receipts he 
shall file with the county auditor, who shall charge the amount thereof to the 
treasurer as so much county revenue, and shall enter the same upon the 
proper records as a claim allowed, and on demand by the persons entitled to 
said fees he shall issue county orders for the amount due each person respect
ively. [E., §^ 353-6.] 

5039. For marriage licenses and fees in probate matters. 3787. 
There shall be paid the clerk of the circuit [district] court the following fees: 

For issuing marriage licenses, one dollar: 
For all services performed in the settlement of the estate of any decedent, 

except where actions are brought by the administrator or against him, or as 
may be otherwise provided herein, where the value of the estate does not ex
ceed three thousand dollars, three dollars; 

Where such value is between three and five thousand dollars, five dollars; 
"Where such value is between five and seven thousand dollars, eight dollars; 
Where the value exceeds eight thousand dollars, ten dollars; 
And in addition to the foregoing, for making a complete record in cases 

where the same is required by law or directed by an order of the court, for 
every one hundred words, ten cents; 

All of which fees shall be paid into the county treasury. [E., § 436; 9 
G. A., ch. 71, § 4 ; ch. 137; 12 G. A., ch. 86, § 15.] 

See notes to §§ 5033 and 5036. 

SHERIFF. * 

[Sees. 3788 and 3789 were repealed by 18 G. A., ch. 115.] 

5 0 4 0 . 19 G. A., ch. 94, § 1. Chapter one hundred and fifteen, laws of the 
eighteenth general assembly, relating to compensation of sheriffs, is hereby 
repealed and the following enacted in lieu thereof: 

5 0 4 1 . A t t e n d i n g s u p r e m e c o u r t . 19 G. A., ch. 94, § 2. The sheriff is 
entitled to receive the following fees: — F o r attending the supreme court, to 
be paid out ot the amount appropriated for contingent expenses of said court, 
two dollars per day. 

5 0 4 2 . S e r v i n g n o t i c e . 19 G. A., ch. 94, § 3. For serving a notice and 
making a return thereof, for the first person served, fifty cents, and for each 
additional person twenty-five cents. 

5 0 4 3 . S e r v i n g w a r r a n t . 19 G. A., ch. 94, § 4. For each warrant served, 
two dollars, and the repayment of any amount actually paid by him as neces
sary expenses in executing such warrant as sworn to by the sheriff. If service 
of the warrant cannot be made, the repayment of all necessary expenses actu
ally paid by the sheriff, while attempting in good faith to sjsrve such warrant 
within this state, and such reasonable compensation as the board of super
visors ma}7 deem just and equitable. 

5 0 4 4 . S e r v i n g s u b p o e n a . 19 G. A., ch. 94, § 5. For serving and return
ing a subpoena, for each person, twenty cents. 

5 0 4 5 . S u m m o n i n g j u r y . 19 G. A., ch. 94, § 6. For summoning a grand 
or trial jury, for each person served, sixty cents, to be paid out of the county 
treasury; and such sum shall be in full compensation for such service. 

5 0 4 6 . S u m m o n i n g j u r y t o a s se s s d a m a g e s . 19 G. A., ch. 94, § 7. 
For summoning a jury to assess the damages to the owners of lands taken for 
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public improvements, and attending to them, five dollars per day. There 
shall be nothing in this section so construed that will allow7 any sheriff to 
make separate charges for different assessments, provided they can be done 
by the same set of appraisers and completed in one day of ten hours. 

5047. Serving execution, attachment, order or injunction. 19 
G. A., ch. 94, § 8. For serving an execution, attachment, or order for the de
livery of personal property, injunction, or any order of court, and making 
return thereof, tw7o dollars. 

5 0 4 8 . Col lect ing m o n e y . 19 G. A., ch. 94, § 9. For collecting and pay
ing over money: On the first five hundred dollars or fraction thereof, two per 
cent.; and on excess over five hundred dollars and under five thousand dollars,, 
one per cent.; on all over five thousand dollars, one-half per cent. 

5 0 4 9 . E x e c u t i n g deed or bi l l of sale . 19 G. A., ch. 94, § 10. For mak
ing and executing a certificate or deed for lands sold on execution, or a bill of 
sale for personal property, one dollar. 

5 0 5 0 . I n v e n t o r y of p r o p e r t y - l e v i e d on . 19 G. A., ch. 94, § 11. For 
the time necessarily employed in making an inventory of personal property 
attached or levied upon, twenty-five cents per hour. 

5 0 5 1 . M a k i n g copies . 19 G. A., ch. 94, § 12. For copy of paper re
quired by law, made by him, for each one hundred words, ten cents. 

5 0 5 2 . Mi leage . - 19 G. A., ch. 94, § 13. Mileage in all "cases required by 
law, going and returning, per mile, five cents. 

5 0 5 3 . T a k i n g b o n d . 19 G. A., ch. 94, § 14. For taking each bond re
quired by law, twenty-five cents. 

5 0 5 4 . C o m m i t m e n t o r d i s c h a r g e . 19 G. A., ch. 94, § 15. Each com
mitment to jail, twenty-five cents; discharge from same, twTenty-five cents. 

5 0 5 5 . R e c e i v i n g p r i s o n e r . 19 G. A., ch. 94, § 16. For receiving a pris
oner on surrender by bail, fifty cents. 

5 0 5 6 . B o a r d i n g pr i soner . 19 G. A., ch. 94, § 17. For boarding a pris
oner, a compensation to be fixed by the board of supervisors, not less than 
fifty7 cents per day. 

5 0 5 7 . W a i t i n g o n pr i soners . 19 G. A., ch. 94, § 18. For waiting on 
and washing for prisoners, the sheriff shall have such reasonable compensa
tion as shall be allowed by the board of supervisors. 

5 0 5 8 . A t t e n d i n g w i t h pr i soner . 19 G. A., ch. 94, § 19. For attending 
before any judge with a prisoner, one dollar per day. 

5 0 5 9 . A t t e n d i n g sale. 19 G. A., ch. 94, § 20. For attending sale of prop
erty, for each day, one dollar. 

5060. Conveying convict, prisoner or insane person. 19 G. A., 
ch. 94, § 21. The sheriff, for conveying one or more convicts to either of the 
penitentiaries of this state, or any prisoner to any county jail outside of the 
county in which said sheriff resides, or any insane person or persons to any in
sane asylum in the state, or person or persons to the reform school in the state, 
shall be allowed, as full compensation therefor, his necessary traveling ex
penses, actually paid by him, including board and railroad fare for himself 
and such convicts, insane, or other prisoners, or any other necessary expenses, 
and in addition thereto forty cents per hour for the time necessarily employed 
in going to and returning from said prisons, asylums, or reform schools, to be 
certified by the oath or affidavit of such sheriff, accompanied by the proper 
vouchers to the board of supervisors of the county where the convictions took 
place. Should the sheriff need any assistance in taking prisoners to the peni
tentiary or insane persons to the asylum, the same shall be furnished at the 
expense of the county7, the compensation to be fixed by the board of super
visors. 
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5061. D w e l l i n g for jai ler. 19 G. A., ch. 94, § 22. The jailer may be 
furnished a dwelling in connection with the jail, or as convenient thereto as 
practicable, in the discretion of the board of supervisors. 

5062. A n n u a l sa lary . 19 G. A., ch. 94, § 23. The sheriff is also entitled, 
for attending district [and circuit] courts, and for other service for which no 
compensation is allowed by law, such annual salary as may be fixed by the 
Doard of supervisors, but in no case less than two hundred dollars nor more 
than four hundred dollars; and the sheriff shall make a full report to the 
board of supervisors at their January meeting of each year, showing the full 
amount of fees received by him for the previous year in pursuance of this act. 

5 0 8 3 . 19 G. A., ch. 94, § 24. All acts and parts of acts in conflict with 
this act are hereby repealed. 

I n general : The compensation of the 
sheriff is fees, and he cannot claim a quantum 
meruit for his services: Wapello County v. 
Monroe County, 39-349. 

These fees, together with the salary pro
vided by statute, are in full of all services, 
and the sheriff cannot make extra charge for 
guarding and waiting on prisoners: Grubb v. 
Louisa County, 40-314. 

The provisions as to various items of charge 
considered: Bringolf v. Polk County, 41-554. 

J u r y to assess damages : The sheriff is 
allowed but one fee for summoning a jury to 
assess the damages to owners of land taken 
for works of internal improvement. He may 
not claim a separate foe for each tract when 
only one jury is summoned: Robb v. Albia, 
K. & D. M. R. Co., 44-440. 

W a r r a n t of a r res t : Where two or more 
defendants are jointly indicted, they may be 
arrested on a joint warrant or several war
rants, and the sheriff's fee will be for serving 
one warrant or several, as the case may be: 
State v. Hunter, 33-361, 

Berving w a r r a n t : The provision as to 
serving warrant applies to a warrant for seiz
ing- intoxicating liquors, and repeals the pro
visions ot § 50B3 so far as they relate to com
pensation of sheriffs: Painter v. Polk County, 
70-596. 

At tend ing w i t h pr i soner : The sheriff is 
not entitled to compensation for attending the 
court with the prisoner, but only for such at
tendance before the judge not at a regular 
term of court: Ibid. 

.Notices: Where a person not an officer 
nerves notices, etc., his charges cannot be 
taxed as costs: Conway v. McGregor & M. R. 
R. Co., 43-32. 

Sheri f fs sale: As to sheriff's fee in case 
of purchase of property by plaintiff in execu
tion, see Oilman v. Des Moines Valley R. Co., 
43-495. 

The sheriff is entitled to a percentage upon 
the amount of a sheriff's sale of real estate, 
where the judgment plaintiff is purchaser and 
the amount of the bid is not paid to the 
sheriff but credited on the judgment: Litch
field v. Ashford, 70-393. 

Keeping ja i l : The sheriff has charge of 
!ue county jail and is required to perform the 
duties of jailer. He may appoint a deputy to 
act in such capacity; but such jailer cannot 
iccover compensation from the county: 
McDonald v. Woodbuiy County, 48-404. 

Keeping a t tached p rope r ty : The sheriff 
io individually responsible to a person em

ployed by him to take care of attached prop
erty, and any claim for necessary expenses of 
keeping such property is to be presented by 
the sheriff and not by the person employed by 
him for that purpose: Rowley v. Painter, 69-

Mileage: A sheriff is entitled to mileage 
for actual travel and no more. When only 
one trip is necessary to bring several prisoners 
from the penitentiary and return them, he 
should only charge mileage for one prisoner: 
Barnes v. Marion County, 54-482. 

For service of subpoenas on the same wit
nesses in several state cases, made in one trip, 
the sheriff is entitled to mileage for but one 
trip: Redfield v. Shelby County, 64-11. 

The route of travel referred to in the pre
vious statute as fixing the amount of mileage 
to be allowed for conveying prisoners, etc., 
held to be the route usually traveled by per
sons pursuing a journey between the given 
points; and held, that where the usual and 
speediest route was by rail, the sheriff might 
convey the prisoner in that way and charge 
mileage for the distance traveled, although 
there was a shorter route by highway : May-
nard v. Cedar County, 51-430. 

A sheriff is not entitled to mileage for con
veying a prisoner from the county jail to the 
court room, where it does not appear but that 
the two places are in the same building: 
Bringolf V. Polk County, 41-554. 

Where a sheriff was entitled by statute to 
fees and mileage for attending the prisoner 
before the court or judge when required, held, 
that for attendance before the court with five 
prisoners at the same time and for the same 
purpose lie was entitled to but one fee and 
mileage for one prisoner: Ibid. 

The same fees should be allowed for con
veying a prisoner to the reform school as for 
conveying a convict to the penitentiary: Ibid. 

Under Code, § 3788, as it originally stood, 
allowing the sheriff, in full compensation for 
conveying each convict to the penitentiary, 
sixteen cents for each mile traveled, to be com
puted from the county seat by the most direct 
route of travel, held, that the sheriff was en
titled to that rate of mileage for each mile 
traveled on the journey going and returning: 
Harding v. Montgomery County, 55-41. 

But such compensation was m full of all 
services, and the sheiiff could not charge car 
fare and hotel bills m addition to the mileage 
thus allowed: Ibid. 

The allowance made by that section for con
veying an insane person to an asylum was held 
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applicable only where the person conveyed 
had been adjudged insane under statutory pro
visions : Ibid. 

C o p y f ee s : Under statutes providing for 
service of subpoenas'by delivering a copy, and 
tha t the sheriff shall have fees for copies of 
papers required by law wlien made by him, 
held, tha t he is entitled to the copy fee in addi
tion to the fee for service, where the copy was 
made by h i m : Bringolf v. Polk County, 4 1 -
554. 

In computing compensation for copies of 
subpoenas the sheriff should be allowed ten 
cents for each one hundred words or any num
ber less than one hundred ; twenty cents for 
any number greater than one hundred and less 
than two hundred, and so on : Painter v. Polk 
County, 70-596. 

S e r v i n g e x e c u t i o n , fee for. under previous 
s ta tute , see Bell v. Wedclington, 54-561. 

S a l a r y : The board of supervisors may prop
erly fix the amount of the sheriff's annual sal
ary at the beginning of his term, and the 
rendering of the service on the faith of such 
action will constitute a contract binding upon 
the coun ty : Holmes v. Lucas County, 53-211. 

Ba i l i f f s : Where a bailiff is appointed and 

perforins services for which fees are allowed 
by law. such bailiff becomes entitled to the 
fees, which mus t be taken into account in fix
ing the compensation to be allowed him by the 
board of supervisors: Bringolf v. Polk County, 
41-554. 

M i s t a k e a s t o f ee s : Where a sheriff had 
presented his claim for certain services which 
had been allowed by the party and paid, held, 
tha t he could not afterward recover additional 
compensation for the same services, al though 
in his original claim he had not asked all tha t 
the law allowed him for such services: Hard
ing v. Montgomery County, 55-41. 

Where the board of supervisors had, by rea
son of erroneous certificates of the clerk, paid 
fees and costs to the sheriff in some cases twice 
or thrice over, held, tha t the county might re
cover back the money as paid by mis take : 
Holmes v. Lucas County, 53-211. 

C o n t r a c t a s t o f e e s ; An agreement by a 
sheriff to accept a fixed sum in lieu of legal 
fees for services to be performed will be null 
and void as against public policy and against 
the provisions of statute, whether the sum to 
be paid be greater or less than the legal fees: 
Oilman v. Des Moines Valley R. Co., 40-200. 

5 0 6 4 . I n c r i m i n a l c a u s e s . 3790. In all criminal cases where the prose
cution fails, or where the money cannot be made from the person liable to pay 
the same, the facts being certified by the clerk or justice as far as their knowl
edge extends, and verified by the affidavit of the sheriff, the fees allowed by 
law in such cases shall be audited by the county auditor, and paid out of the 
county treasury. [U., § 4146; C , '51, § 2537.] " 

proceeding being civil, and not c r imina l : 
McAnd) ew v. Madison County, 67-54. 

Under the provision of Rev. Stats, of '43, 
held, t ha t counties were liable for costs in a 
criminal case in which a nolle prosequi was 
entered, or in which an indictment was 
quashed, or judgment entered for defendant 
on demurre r : Bonney v. Van Buren County, 
2 G. Gr., 230. 

This section applies only to sheriffs' fees, and 
does not render the county liable for costs of 
pr int ing abstract and argument on appeal by 
defendant to the supreme court, al though on 
such appeal the judgment against defendant 
be reversed: Red v. Polk County, 56-98; State 
v, Rainsbarger, 74-540. 

This section does not render the county 
liable for costs in a bastardy proceeding, such 

COUNTY SUPERVISORS. 

5065. Members of board of supervisors. 3791; 19 G. A., ch. 159; 
21 G. A., ch. 15. The members of the board of supervisors shall each receive 
four dollars for each day actually in session, and two dollars and fifty cents 
per day, exclusive of mileage, when not in session but employed on committee 
service, and six cents per mile for every mile traveled in going to and from 
the regular and adjourned sessions of the board and in going to and from the 
place of performing committee service: Provided, that in counties having a 
population, as shown by the last preceding census, of ten thousand or less, they 
shall not receive compensation for session service for more than twenty days 
in one year ; and in counties having a population of more than ten thousand, 
but less than twenty-three thousand, for more than thirty-five days of such 
service in one year ; and in counties having a population of twenty-three thou
sand or over, for more than forty days of such service in one }7ear, and in 
counties having a population of forty thousand or over, not more than fifty 
days in one year. [12 G. A., ch. 10; 13 G. A., ch. 14, § 4.] 

RECORDER TREASURER. 

5066. Recorder . 3792. The recorder shall be entitled to charge and re
ceive the following fees: 
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For recording each instrument containing four hundred words, fifty cents; 
For every additional hundred words, or fraction thereof, ten cents. [R., 

§4143; C, '51, §2534.] • 
5067. Treasure r . 3793; 17 G. A., ch. 122, § 3; 18 G. A., ch. 184, § 2. 

Each county treasurer shall receive for his services the following compensa
tion: Three-fourths of one per cent, of all money collected by him as taxes 
due any incorporated city or town, to be paid out of the same; 

2. Three per cent, of all taxes collected by him for all other tax funds, to 
be paid out of the county treasury; 

3. For each certificate of purchase issued for land sold for non-payment of 
taxes, twenty cents; 

4. For paying money into the state treasury when required by law, or the 
auditor of state, such compensation as the board of supervisors shall allow, 
not exceeding one-fourth of one per cent, on the amount so paid, which allow
ance shall be paid by the county. 

5. When the aggregate amount of compensation allowed by this and the 
next section exceeds twelve hundred dollars in any7 one year in counties where 
taxes are collected by township collectors, or fifteen hundred dollars m coun
ties having no township collectors, the excess shall be paid into the county 
treasury, but when, in the judgment of the board of supervisors, it is necessary 
for the proper discharge of the duties of the office, said board may, upon ap
plication of the treasurer, authorize said treasurer to employ7 a deputy or 
clerk, at a salary not exceeding the rate of six hundred dollars per annum for 
the time actually employed; provided, that in counties where population does 
not exceed ten thousand, the salary shall not exceed thirteen hundred dollars 
in any case, and the board shall not allow7 to exceed three hundred dollars 
clerk hire in such counties; and provided, that in counties having more than 
thirty thousand population, the board of supervisors may grant such additional 
compensation for treasurer, deputy or clerk hire as they may deem just and 
proper. [Ii., § 777; 10 G. A., ch. 129, § 6; 11 G. A., ch. 75; 13 G. A., ch. 166.] 

An attempt of the board of supervisors to treasurer's compensation the three per cent, of 
make an allowance to the treasurer greater taxes collected is to be computed on all tax 
than authorized by statute cannot be con- funds, including railroad aid taxes, yet this 
sttued into an allowance to the extent to section does not authorize the deduction from 
which an allowance is authorized: Griffin v. such taxes of such per cent, for collection: 
Clay County, 63-413. Merrill v. Marshall County, 74-24 

While in making up the amount of the 

5068. I n f o r m a t i o n a s t o t a x e s d u e . 3794. The county treasurer shall, 
if applied to by letter, inclosing thirty cents value in postage stamps, asking 
for information of the amount of taxes upon any specified parcel or parcels of 
land in his county, answer the same correctly by mail, giving direct answers 
to all the inquiries in such letter respecting the amount and interest of the 
unpaid taxes as the same appears from the tax books in his office. If the total 
of such land specified in any one letter exceeds three hundred and twenty7 acres, 
then such treasurer is not bound to answer such letter unless it contains, be
sides the thirty cents above provided, ten cents in addition for every one hun
dred and sixty acres when the total acres specified in such letter exceed the 
said three hundred and twenty acres; but the aggregate fees thus charged 
shall in no case exceed the sum of fifty cents; and upon the return to such 
treasurer of the letter or a copy thereof so sent by him, with the amount due 
as shown by such letter, such treasurer shall pay such taxes and return a re
ceipt therelor by mail. [9 G. A., ch. 168, § l.J 

5069. P e n a l t y for fa i lure . 3795. Any treasurer who shall neglect for 
twenty days after the receipt of any such letter, with money inclosed as afore
said, to answer the same fully as required in the preceding section, or who shall 
directly or indirectly receive or be concerned in receiving any greater com-

* 
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pensation for the service mentioned in the preceding section than is therein 
provided, shall forfeit to the person aggrieved, for each offense, the sum of 
fifty dollars, which may be recovered in a civil action in any court having ju
risdiction. [Same. § 2.'] 

5070. A c c o u n t i n g for m o n e y . 3796. The county treasurer shall enter 
in a book kept for that purpose, all moneys received by him for services ren
dered, designating for what the same was received, and shall render an account 
verified by affidavit to the board of supervisors at each session thereof, stating 
fully all money so received and from what source derived, and anj7 excess to 
which he would be entitled under the preceding section over and above the 
sum therein limited shall be paid into the county treasury. [10 G. A., ch. 129, 

AUDITOR. 

5071. F e e s . 3797. The county auditor shall be entitled to charge and re
ceive the following fees: 

For recording each bond required to be by him recorded, fifty cents; 
For transfers made in the transfer books, for each deed, twenty-live cents; 
For issuing certificate of redemption of land sold for taxes, twenty-five cents; 
For each certificate issued by the treasurer for lands sold for non-payment 

of taxes, fifteen cents. [R , § 777; 9 G. A., ch. 25, § 3.] 
5072. Limit of compensation; deputy. 3798; 18 G. A., ch. 184, § 3. 

The total compensation of the auditor, in any one year, shall not exceed the 
sum of twelve hundred dollars, inclusive of fees, but when, in the judgment of 
the board of supervisors, it is necessary for the proper discharge of the duties 
of the office, said board may, upon application of the auditor, authorize said 
auditor to employ a deputy or clerk, at a salary not exceeding the rate of six 
hundred dollars per annum; provided, that in counties of more than twenty-
five thousand population, the board of supervisors may grant such additional 
compensation to the auditor, deputy, or clerks, as they deem it just and proper. 
[12 G. A., ch. 160, § 6; 9 G. A., ch. 5, §§ 4, 5.J 

Where a county auditor dur ing one term re- latter allowance he was entitled to the fees 
ceived, by reason of the action of the board, a in addition to the salary allowed: Madison 
certain amount, with the stipulation that the County v. Holliday, 43-251. 
fees of the office should be applied thereon; The county is under no legal obligation to 
and upon re-election applied for increase of reimburse the auditor an amount paid out by 
salary and was allowed a smaller sum, noth- him for services of a deputy : Benton v. De-
ing being said as to fees, held, tha t under the catur Co., 36-504. 

5073. Population determined by census. 18 G. A., ch. 184, § 4. It 
shall be the duty of the board of supervisors, in fixing the compensation of the 
officers as provided in this act, to take the latest state or national official cen
sus as their guide in so doing. 

5074. Account of fees; report. 18 G. A., ch. 184, § 5. It is hereby-
made the duty of the county auditor, the county treasurer, and the clerk of 
the district [and circuit] courts, in each county of the state, to keep a complete 
and accurate account of all the fees charged and collected by them as now 
provided by law; which account shall be made and kept as a permanent rec
ord of the office; and it is hereby made the further duty of each of the officers 
therein specified, to make a report of such fees to the board of supervisors at 
each regular session of said board, verified by oath or affirmation, a summary 
of which shall be spread upon the minutes of said board and made a part of 
the record. If any officers shall neglect or refuse to make such report, as re
quired by this section, it shall be the duty of the board to employ an expert 
to examine the books, papers and accounts of such officer and to make such 
report, the expense therefor being charged to the delinquent officer and col
lectible upon his official bond. 

* 
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CORONER SURVEYOR. 

5 0 7 5 . C o r o n e r . 3799. The coroner is entitled to charge and receive the 
following fees : 

For a view of each body and taking and returning an inquest on same, five 
dollars; 

For a view of each body and examination without inquest, three dollars; 
For issuing subpoena, warrant, or order for a jury, twenf37-five cents; 
For each mile traveled to and returning from an examination or inquest,, 

ten cents; 
Which fees shall be paid out of the county treasury when they7 cannot be 

obtained from the estate of the deceased; 
For all other services, the same fees as are allowed sheriffs in similar cases, 

to be paid in like manner. [K., § 4148; C , '51, § 2539.] 
5 0 7 6 . S u r v e y o r . 3800; 16 G. A., ch. 25. The county surveyor is entitled, 

to charge and receive the following fees: 
For each day's service actually performed in traveling to and from the 

place where any survey is to be made, and for making the same and return 
thereof, four dollars; 

For certified copy of the plat or field-notes, fifty cents. [K., § 4155; C , '51, 
§2546; 11 G. A., ch. 109.] 

NOTARIES PUBLIC. 

5 0 7 7 . F e e s . 3801. Notaries public shall be entitled to charge and receive 
the following fees: 

For every7 protest of a bill or note, seventy-five cents; 
For registering any protest, fifty cents; 
For being present at a demand, tender, or deposit, and noting the same, 

fifty cents; 
For administering an oath, five cents; 
For certifying to the same under his official seal, twenty-five cents; 
For certificate under seal, twenty-five cents; 
For other services, the same fees as are allowed justices of the peace for 

similar services. [E., § 4151; C , '51, § 2542.] 

SEALERS AND INSPECTORS. 

5078. S e a l e r of w e i g h t s a n d m e a s u r e s . 3802. Each sealer of weights 
and measures shall receive the following fees: 

For sealing and marking ever}7 beam, ten cents; 
For sealing and marking measures of extension at the rate of ten cents per 

yard, not to exceed fifty cents for any one measure; 
For sealing and marking every weight, five cents; 
For sealing and marking liquid and dry measures, five cents for each meas

ure. 
He shall also be entitled to a reasonable compensation for making weights 

and measures conform to the standards in his possession. [9 G. A., ch. 82, 
§23.] 

5 0 7 9 . I n s p e c t o r of l u m b e r a n d s h i n g l e s . 3803. The inspector of 
lumber and shingles shall receive: 

For inspecting and measuring lumber, for each thousand feet, board meas
ure, fifteen cents; 

For inspecting shingles, for each thousand, fifteen cents. [B., § 1913.] 
VOL. II —94 



1 4 9 0 CODE OF CIVIL PRACTICE. [CODE, §§ 3804,3805. 

JUSTICES OF THE PEACE. 

5080. F e e s . 3804. Justices of the peace shall be entitled to charge and 
receive the following fees: 

For docketing each case in any action, except in garnishment proceedings, 
fifty cents; 

For issuing each original notice, fifty cents; 
For issuing attachment or order for the delivery of property7, twenty-five 

cents; 
For drawing and approving bond when required in any case, fifty cents; 
For entering judgment by confession after the suit brought, fifty cents; 
For entering judgment by confession not on suit brought, one dollar; 
For entering judgment by default, or on a plea of guilty, fifty cents; 
For entering judgment when contested, fifty cents; 
For additional when a jury is called, one dollar; 
For issuing venire for jury, twenty-five cents; 
For each subpoena in civil cause, when demanded, twenty-five cents; 
For each oath or affirmation, except in proceedings connected with suits 

before him, five cents; 
For each continuance at the request of either party, fifty cents; 
For setting aside each judgment by default, fifty cents; 
For each information and affidavit, fifty cents; 
For each execution, renewal of execution, or warrant of any kind, fifty 

cents; 
For each bond or recognition, fifty cents; 
For each mittimus or order of discharge, fifty cents; 
For each official certificate or acknowledgment, twenty-five cents; 
For making and certifying transcript, fifty cents; 
For trial of all causes, civil or criminal, for each six hours or fraction 

thereof, one dollar; 
For all money collected and paid over without suit, five per cent.; and for 

all money collected and paid over after suit brought without judgment, two 
per cent., which shall be added to the costs. [14 G. A., ch. 134.] 

In default cases, where plaintiff is required the fees provided for collection of money with-
to prove up his claim before getting judg- out suit. Such compensation is not co^ts, but 
ment, the justice is entitled to both a trial fee fees to be recovered from the party demand
ant! a iee for entering judgmen t : Shaw v. ing the service: Pennington v. Beedy, 50-85. 
KemMg, 57-390. A contract whereby a justice agrees to ac-

The justice is not entitled to the fee " for c e p t a l e s s or a greater compensation than *s 
drawing and approving a bond when required piescribed by statute, or whereby he agrees 
m any case," when the bond is prepared by not to avail himself of the statutory mode ior 
an attorney and handed to the justice merely the collection of his fees, is contrary to public 
to be approved and filed: McKay v. Maloy, policy and void: Hawkeye Ins. Co, v. Brain-
53-33. ard, 72-130. 

The justice cannot collect from the debtor 

CONSTABLES. 

5 0 8 1 . F e e s . 3805. Constables shall be entitled to charge and receive the 
following fees: 

For serving any notice or civil process on each person named therein, fifty 
cents; 

For copy thereof when required, ten cents; 
For serving attachment or order for the delivery of property, fifty cents; 
For traveling fees, going and returning, per mile, five cents; 
For summoning a jury, including mileage, one dollar; 
For attending the same on trial, for each calendar day, one dollar; 
For serving execution, besides mileage, fifty cents; 
For advertising and selling property, seventy-five cents; 
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For advertising without selling, twenty-five cents; 
For return of execution when no levy is made, ten cents; 
For serving each subpoena, besides mileage, fifteen cents; 
For posting up each notice required by law, fifteen cents; 
For serving each warrant of any kind, seventy-five cents; 
For attending each trial in a criminal case, for each calendar day, one 

dollar; 
For serving each mittimus or order of release, besides mileage, thirty cents; 
For all money collected on execution and paid over except costs, five per 

cent., which shall constitute part of the costs. [14 G. A., ch. 134.] 
Fees of a constable for serving an original notice of suit in a court of record may be taxed 

up as costs: Du Boise v. Babeock, 42-233. 

5 0 8 2 . I n c r i m i n a l cases . 3806. The fees contemplated in the two pre
ceding sections, in criminal cases, shall be audited and paid out of the county 
treasury in any case where the prosecution fails, or where such fees cannot be 
made from the person liable to pay the same, the facts being certified by the 
justice and verified by7 affidavit. [14 G. A., ch. 134.] 

There is no provision for the compensation cases is not authorized to collect such fees for 
of the mayor of a city exercising the powers him. They constitute a personal claim in his 
of a justice: See § 692 and notes, favor against the county: Labour v. Polk 

In the absence of any statute, the successor County, 70-568. 
of the justice who is entitled to foes in state 

5083. Officers seizing intoxicating liquors. 3807. A constable or 
other officer who serves any warrant for the seizure of intoxicating liquors 
shall be allowed: 

For such service, one dollar; 
For the removal and custod}7 of such liquor, his reasonable expenses; 
For the destruction of such liquor under the order of the court, his reason

able expenses and one dollar; 
For posting and leaving notices in such cases, one dollar. [E., § 1570.] 
As to fees of sheriff in such cases, see notes following § 5063. 

TOWNSHIP TRUSTEES. 

5 0 8 4 . F e e s . 3808; 16 G. A., ch. 35. The township trustees shall receive: 
For each day's service of eight hours necessarily engaged in official busi

ness, to be paid out of the county treasury, to each trustee, two dollars; 
For each day engaged in assessing damages done by trespassing animals, 

one dollar per day each, to be paid as are other costs in such cases; 
But when acting as fence viewers, or viewing or locating any ditch or drain, 

or in any other case where provision is made for their payment otherwise, they 
shall not be paid out of such treasury. 

When acting as fence viewers, or in locating any ditch or drain, or in any 
other case where provision is not made for their payment out of the county 
treasury, their fees shall be two dollars per day each, and in the first instance 
be paid by the party requiring their services, and they shall append to the re
port of their proceedings a statement thereof and therein shall direct who 
shall pay said fees and in what sums respectively, and the party having so ad
vanced any such fees may have his action therefor against the party so awarded 
to pay the same, unless, within ten days after demand by the party entitled, 
the same shall be reimbursed to him. [II., g 4156; C , '51, § 254b.] 

TOWNSHIP CLERK ASSESSOR. 

5 0 8 5 . T o w n s h i p c l e r k . 3809; 16 G. A., ch. 61. The township clerk 
shall receive: 

For each day of eight hours necessarily engaged in official business, where 



1 4 9 2 CODE OF CIVIL PRACTICE. - [CODE, §§ 3810-3813. 

no other compensation or mode of payment is provided, to be paid from the 
county treasury, two dollars; 

For all money coming into his hands by virtue of his office, aside from 
money received from his predecessor in office, five per cent.; 

For filing each application for a drain or ditch, fifty cents; 
For recording each person's mark or brand for animals, twenty-five cents; 
For making out and certifying the papers in any appeal taken from an as

sessment by the trustees of damages done by trespassing animals, such addi
tional compensation in such cases as the board of supervisors may deem 
reasonable and allow. [E., §§ 909, 911; 9 G. A., ch. 90.]" 

5 0 8 6 . A s s e s s o r s . 3810. Each township assessor shall receive for each 
day of eight hours necessarily engaged in the discharge of his official duties, 
to be paid out of the county treasury, two dollars. [E., § 730; 9 G. A., ch. 
173, § 3.] 

C H A P T E R 3. 

OF WITNESSES, JURORS, AND SPECIAL CASES. 

5087. J u r o r s . 3811. Jurors shall receive the following fees: 
For each day's service or attendance in courts of record, two dollars, and for 

each mile traveled from his residence to the place of trial, the sum of ten cents; 
For each day's service before a justice of the peace, one dollar. 
No mileage shall be allowed jurors before justices, nor talesmen. 
Jurors' fees in justice's courts shall be taxed as part of the costs. 
Immediately after the adjournment of each term of a court of record, the 

clerk thereof shall certify to the county auditor a list of the jurors, with the 
number of days' attendance and mileage to which each one is entitled. [E.. 
§ 4154: C , '51, § 2545; 9 G. A., ch. 15, §§ 2, 3 ; 10 G. A., eh. 92.] 

Where a case before a justice of the peace is The clerk is not entitled 1 o any fees for 
commenced in one week and extends into the drawing such certificates: Palo Alto County 
next, Sunday should not be computed in the v. Burlmgame, 71-201. 
number of days of service: Anson v. Dwighi, 
18-241. 

5088. Fees taxed as COStS. 3812; 15 G. A., ch. 32; 16 Gr. A., ch. 39. 
For every case tried in a court of record by jury, there shall be taxed as a 
part of the costs as a jury fee the sum of six dollars, wliich shall be collected 
as other costs and paid into the county treasury by the clerk, who shall report 
the same to the board of supervisors at each regular session thereof, who shall 
cause the same to be charged to the treasurer. [9 G. A., ch. 15, § 4.] 

The provision requiring a par ly to pay a This provision for charging litigants wi th 
ju ry fee, or increasing the ju ry fee, is not in part of the expense of jury trials is not in-
conilict with Const., art . 1, g 9: Adaev. Zangs, tended to limit the amount to be paid by a 
11-536, 542; Little v. McGuire, 43-447; Steele county from which change of venue in a crim-
v. Central R. of Imva, 43-109; State v. Ver- inal case is taken for the fees of jurors in the 
wayne, 44-621. trial of such case; and recovery may be had 

Althougli a trial occupy but part of a day, for the entire jury fee, and not simply for the 
if there is no other ju ry trial on the same day portion authorized to be taxed as costs in the 
a lull day's j u ry fee should be charged up. case: Jones County v. Linn County, 68-63. 
W h a t should be the rule when there is more The clerk is not entitled to the fees provided 
than one jury trial on the same day, quare: f or ra this section: Palo Alto County v. lim-
Statev. Verv'ayne, 44-621. lingame, 71-201. 

5089. Commissioners to appraise property. 3813. Every appraiser 
or commissioner appointed or selected to appraise the damages caused by tak
ing private property for public use, shall receive the same compensation as 
Jurors in courts of record, but when called to appraise property taken on 
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judicial process, they shall receive twenty-five cents per hour. [E., § 4158; C , 
'51, § 2550.] 

5 0 9 0 . W i t n e s s e s . 3814; 16 G. A., ch. 62. Witnesses in any court of 
record, except in the police courts, shall receive for each day's attendance, one 
dollar and twenty-five cents; in the police courts, witnesses shall receive for 
each day's attendance, the same fees and mileage as are allowed before jus
tices of the peace; 

Before a justice of the peace, fifty cents for each day; 
Mileage for actual travel per mile each way, five cents. 
An attorney, juror, or officer, who is in habitual attendance on the court for 

the term at which he is examined as a witness, shall be entitled to but one 
day's attendance. 

Witnesses called to testify only to an opinion founded on special study or 
experience in any branch of science, or to make scientific or professional 
examinations and state the result thereof, shall receive additional compen
sation, to be fixed by the court, with reference to the value of the time em
ployed and the degree of learning or skill required; provided, tha t such 
additional compensation so fixed shall not exceed four dollars per day while 
so employed. 

For attending before the grand or trial jury, or court, in criminal cases, 
where the defendant is adjudged not guilty, the fees above provided for at
tending the district or justice's court shall be paid by the county, upon a cer
tificate of the clerk or justice showing the amount of the services to w7hich 
they are entitled. [E., § 4153; C., '51, § 2544.] 

A witness summoned to at tend in several 
state cases is entitled to compensation for his 
actual at tendance in all the cases, but cannot 
recover fees for each separate case, where he 
is required to at tend in more than one at the 
same time : Hardin v. Polk County, 39-661. 

A rule of court providing that witnesses 
subpoenaed in cases between different parties 
should draw but one per diem was upheld in 
a particular case: Meffert v, Dubuque, B. & 
M. R. Co., 34-430. 

A witness for the prosecution who comes 
fiom another state at the request of the prose
cution, and testifies in a case in which de
fendant is adjudged not guilty, should be 
compensated by the county lor his mileage 
outside of as well as within the state, but such 
mileage cannot he taxed as costs: Vvestfall v. 
Madison County, 62-427. 

A witness is not entitled to fees for the 
t ime during which he is confined in jail on 
commitment by a magistrate for failure lo 
give security to appear as a witness for the 
state in a criminal prosecution: Markwell v. 
Warren County, 53-422. 

Where a justice of the peace dismisses a 
criminal prosecution for failure of the prose
cuting witness to appear, the costs, including 
witness fees, may properly be taxed to the 
county : Cassidy v. Palo Alto County, 58-125; 
unless the justice has ground for taxing them 
against the prosecuting witness as provided in 
§ 6089: Palo Alto County v. Moncfief, 58-131. 

Where the county fails to pay costs prop
erly taxed against it, action may be b rough t 
against it therefor: Cassidy v. Palo Alto 
County, 58-125. 

Under the Code of '51 there was no provis
ion giving a witness summoned for defend
ant m a criminal prosecution the r igh t of 
claiming witness fees from the county t reas
urer, and in such case it was held tha t he m u s t 
look to the par ty summoning him for his fees: 
Donnelly v. Johnson County, 7-419. 

As to fees for defendant's witnesses in crimi
nal prosecutions, see, also, § 5095. 

A witness is entitled to fees from the county 
for a t tendance in a criminal case on a pre
l iminary examination before a jus t ice : John
son County v. Porter, 4 G. Gr., 79. 

A justice of the peace has no power to issue 
a subpoena for a witness upon a preliminary 
examinat ion unti l an information has been 
filed by h im or the defendant has been ar
rested wi thout war ran t and brought before 
him, and the witness at tending in response to 
such subpoena cannot recover fees from t h e 
county. The witness is bound to know at his 
peril whether the justice of the peace has 
power to issue the subpoena or no t : Warn-
staff v. Louisa County, 76-585. 

To entit le a party to fees as an expert it 
mus t be shown tha t he was called as such, 
and to testify to an opinion founded on his 
special s tudy and experience: Snyder v. Iowa 
City, 40-646. 

5091. Unclaimed witness fees. 3815; 19 G. A., ch. 151, § 1. Each 
justice of the peace shall, on the first Monday of January and July, each 
year, pay into the county treasury, for the use of the county, all fees of what
soever kind in his hands at the date of preceding payment and still unclaimed, 
and at the time of so doing he shall take from the treasurer duplicate receipts 



1 4 9 4 CODE OF CIVIL PRACTICE. [CODE, §§ 3816-3819. 

therefor, giving the title of the cause,"with the names of the witnesses, jurors, 
officers, or other persons, and the amount each one is entitled to receive, one 
of which receipts he shall file with the county auditor, who shall charge the 
amount thereof to the treasurer as so much county revenue, and shall enter 
the same upon the proper records as a claim allowed, and on demand by the 
persons entitled to said fees he shall issue county orders for the amount due 
each person respectively. 

5092. Statement of unclaimed fees. 19 G. A., ch. 151, § 2. Each 
county treasurer shall make a certified statement of all unclaimed fees m his 
hands at the time ot the taking effect of this act, showing the title of the cause, 
style of the court, name of the individual, and the amount to which each one 
is entitled, and file the same with the county auditor, who shall charge the 
treasurer in the county fund with the aggregate amount so certified, and 
place the same on the proper record as a claim allowed, and issue county 
orders therefor upon demand by the parties entitled thereto. 

5 0 9 3 . P e n a l t y fo r f a i l u r e . 3816. Any failure to pay over to the countv 
treasurer witness fees as contemplated by this title, is a misdemeanor, and 
shall be prosecuted as provided by law. [Ft., § 352.] 

5094. Witness fees' paid by party or county. 3817. When the 
county or any party has paid the fees of any witness, and the same is after
ward collected from the adverse party, the person or county so paying the 
same shall, upon the production of the receipt of such witness or other satis
factory evidence, be entitled to such fee, whether it be in the hands of the 
justice or clerk, or has been paid into the county treasury. [9 G. A., ch. 105.] 

5095. F e e s i n c r i m i n a l eases . 3818; 18 G. A„ ch. 207. In no criminal 
case shall witnesses for the defense be subpoenaed at the expense of the county, 
except upon order of the court or judge before whom the case is pending, 
then only upon a satisfactory showing that the witnesses are material and 
necessary for the defense; and the board of supervisors shall m no case audit 
or allow any claims for witness fees for the defendant in criminal cases except 
upon order or judgment of court or judge thereof, and such order may be 
made at the time of trial or other disposition of the case, and upon such show
ing as the court may require. [12 G. A., ch. 141.] 

The county is not liable for the fees of de- order to authorize a district judge to order the 
fondant's witnesses in a criminal case before payment of witness fees to witnesses who iiave 
a justice ot the peace unless they have been attended and testified for defendant without 
subpoenaed upon order of the justice as thus being subpoenaed, that such an order should 
provided: Kennedy v. Delaware County, 59- be made upon a showing or application by the 
123. accused: Ibid. 

This provision in regard to requiring the An order of the judge can be made when 
court to make an order for subpoenaing wit- judgment is liaally entered or when such or-
nesses for defendant does not affect the r ight der is made or action had as disposes of the 
of a witness not subpoenaed to his fees, if he case: Ibid. 
attends as a witness m the trial ot the case, Held not error to refuse an order for all the 
and his evidence is material for the defense: witnesses asked for defendant upon the show-
Jones County v. Linn County, 68-63. ing made in a particular case: State v. Benge, 

I t is not necessary under this provision, in 61-658. 

5096. O t h e r fees. 3819. Any officer legally called on to perform any of 
the following services, in cases where no fees have been fixed therefor, shall 
be entitled to receive: 

For drawing and certifying an affidavit, or giving a certificate not attached 
to any other writing, twenty-five cents; 

For affixing his official seal to any paper, w7hether the certificate be under 
seal or not, thirty-five cents; 

For making out a transcript of anj7 public papers or records under his con
trol, for the use of a private person or corporation, or recording articles of in
corporation, lor every one hundred words, ten cents. [E., §4132; 0 . , ' 5 1 , 
§ 2523.] 
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5097. C o n v e y i n g pr i soner to jai l . 3820. Every officer or person who 
shall arrest any person with a warrant or order issued by auy court or officer, 
or who shall be required to convey a prisoner from a place distant from the 
county jail to such jail on an order of commitment, shall be allowed to charge 
as fees, which shall be collectible the same as other fees in criminal cases, be
sides the fees allowed by law, whatever sums such officer or person shall act
ually and necessarily pay for carriage hire in so conveying such person to jail. 
[13 G. A., ch. 175; 14 G. A., ch. 97.] 

5098. Taking u p es trays . 3821. Any person taking up any estray horse, 
mule, jack'or jenny, fifty cents; 

For every head of neat cattle, twenty-five cents; 
For all other kinds of animals, fifteen cents. 
For appointing the appraisers, making the necessary entry, certificate, and 

return, the justice shall receive fifty cents. [9 G. A., ch. 102, §§ 22, 23.] 
5099. Trespass ing an imal s . 3822. In all cases where services shall be 

performed by any officer or other person in respect to estrays or trespassing 
animals, the following fees or compensation shall be allowed: To the justice 
of the peace for administering the oath to the taker-up or finder, making an 
entry thereof, with the report of the appraisers, and making and transmitt ing 
a certificate thereof to the clerk of the district court, fifty cents; to the clerk 
for taking proof of the ownership of the property and granting certificate ot 
the same, twenty-five cents; for registering each certificate transmitted to 
him by the justice as aforesaid, ten cents; for advertisements, including the 
newspaper publication, fifty cents; to the sheriff on account of sales made bv 
him m pursuance of chapter three, of title eleven, four per cent, on the amount : 
to the constable, for each warrant served on appraisers, twrenty-five cents; to 
each appraiser, twenty-five cents; all wThich said costs and charges, with the 
exception of the justice's for granting a certificate of ownership, and the sher
iff's commission, shall be paid by the taker-up to the person entitled thereto, 
whenever the service shall be performed; the printer of the county paper for 
publishing the notice shall receive the price of his published or ordinary ad
vertising rates; in all cases wffiere it shall be necessary to make publication 
in a newspaper, the taker-up or finder, as the case may be, shall be required 
to deposit with the clerk of the district court, a sum of money sufficient to 
pay the same, previous to the publication thereof; all which costs and charges 
shall be reimbursed to the taker-up or finder in all cases where restitution or 
the property shall be made to the owner, or the same shall be delivered to the 
sheriff to be sold, or where money or bank-notes shall be paid into the county 
treasury, in addition to the reward to which such person may be entitled for 
such taking up or finding as aforesaid. [E., § 1520; 14 G. A., ch. 20, § 4. ] 

5100. P u b l i s h i n g es tray no t i ce s . 3823. The public printer shall re
ceive for each estray notice published, a sum agreed upon by the secretary of 
state, not, however, exceeding thirty cents for each insertion; and when the 
appraised value of the estray exceeds fifteen dollars, the finder shall pay the 
justice a sum sufficient to pay the clerk's fee, postage, and the cost of pub
lishing such notice. If more than one animal is taken up at the same time, 
they shall be included in one entry and advertisement, and no additional lees 
shall be required or allowed in such case, and said clerk shall subscribe for 
one copy of such paper, to be paid for out of the county treasury, which paper 
shall be filed and preserved in the office of said clerk. - [9 G. A., ch. 102, §^ 9, 
10,14.] 

5101. Laying out public highways. 3824. The following fees shall 
be paid persons engaged in laying out and changing highways: 

Commissioners for each day, two dollars; 
Surveyor for each day, four dollars; 
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Chain carriers, markers, and other assistants, for each day, one dollar and 
fifty cents. 

If the highway extends into more than one county, such expenses when so 
adjudged shall be paid by the several counties in proportion to the length of 
time occupied on the highway in each county. [E., §§ 872, 877,] 

5 1 0 2 . C o m m i s s i o n e r s of insani ty . 3825. The commissioners of in
sanity shall be allowed at the rate of three dollars per day each, for all the 
time actually employed in the duties of their office. They shall also be al
lowed their necessary and actual expenses, not including charges for board. 
The clerk, in addition to what he is entitled to as commissioner, shall be al
lowed one-half as much more for making the required record entries in all 
cases of inquest and of meetings of the board for any purpose, and for the 
filing of any papers required to be filed. He shall also be allowed twenty-
five cents for each notice or process given or issued under seal as herein re
quired. The examining physician shall be entitled to the same compensation 
as a commissioner, and to mileage at the rate of five cents per mile each way. 
The sheriff shall be allowed for his personal services in conveying a patient 
to the hospital and returning therefrom, at the rate of three dollars per day 
for the time necessary and actually employed, and mileage the same as is al
lowed him in other cases, and for other services the same fees as for like serv
ices in other cases. Witnesses shall be entitled to the same fees as witnesses in 
the circuit [district] court. The compensation and expenses provided for above, 
shall be allowed and paid out of the county treasury in the usual manner. When
ever the commissioners issue their warrant for the admission of a person to the 
hospital, and funds to pay the expenses thereof are needed in advance, they 
shall estimate the probable expense of conveying such person to the hospital, 
including the necessary assistance, and not including the compensation allowed 
the sheriff, and on such estimate, certified by the clerk, the auditor of the county 
shall issue an order on the county7 treasurer for the amount as estimated in 
favor of the sheriff or other person intrusted with the execution of such war
rant ; the sheriff or other person executing such warrant, shall accompany 
his return with a statement of the expenses incurred, and the excess or de
ficiency may be deducted irom or added to his compensation, as the case may 
be. i t funds are not so advanced, such expenses shall be certified and paid in 
the manner above prescribed on the return of the warrant. When the com
missioners order the return of a patient, compensation and expenses shall be 
m like manner allowed. [12 G. A., ch. 179, §§ 14, 15; 13 G. A., ch. 109, § 48.] 

As to clerk's fees under this section, see note to § 5036. 

5 1 0 3 . V i s i t i n g commit t ee . 3826. The visiting committee shall be al
lowed five dollars per day for the time taken m visiting the hospital for the 
insane, and mileage at the rate of five cents per mile each way. The disburs
ing officer of each hospital for the insane shall pay the per diem and mileage 
allowed such visiting committee, and each member of such visiting committee 
shall certify under oath to sucii disbursing officer, the number of days he has 
served and the number of miles traveled. [14 G. A., ch. 91, § 9.J 

[This section is modified by the provisions of the section following.] 

5104. Trustees; visiting committees; regents. 17 G. A., ch. 92, 
§ 1; 22 G. A., ch. 77, § 2. The trustees of state institutions, members of visit
ing committees to the hospitals for the insane and regents of the state univer
sity shall receive as their compensation four dollars per day lor each and every
day actually employed in the discharge of their duties, and the actual and 
necessary7 expenses incurred while so engaged; but in no case shall the amount 
allowed for expenses exceed five cents per mile by the nearest traveled route 
necessarily traveled in such business. 
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5 1 0 5 . L e n g t h of t i m e . 17 G. A., ch. 92, § 2. This act shall not be con
strued to allow trustees to receive compensation for a longer time than is now-
permitted by law7. 

5 1 0 6 . 17 G. A., ch. 92, § 3. All acts and parts of acts inconsistent wi th 
this act are hereby repealed. 

5 1 0 7 . M e s s e n g e r s for e l e c t i o n r e t u r n s . 3827. Messengers sent for 
the returns of elections, shall be paid ten cents a mile going and returning, to 
be audited and paid from the state or county treasury, as the case m a y be 
[E., §529; C , '51, § 296.] 

5 1 0 8 . S o l e m n i z i n g m a r r i a g e s . 3828. Any person authorized to sol
emnize marriage, is entitled to charge two dollars for officiating in each case, 
and making return thereof. [E., § 4159; C , '51, g 2551.] 

5 1 0 9 . D e f e n d i n g c r i m i n a l s . 3829; 17 G. A., ch. 91. An at torney ap
pointed by a court to defend a person indicted for any offense, is entit led to 
receive from the county treasury the following fees: 

For a case of murder, twenty-five dollars; 
For felon j 7 , ten dollars; 
For misdemeanor, five dollars; 
Any attorney selected by a peace officer, for appearing and prosecuting be

fore a justice of the peace a prosecution for selling intoxicating liquors, live 
dollars. [E., §§ 1578, 4168; C , '51, § 2561.] 

An attorney appointed b> the court to de- (under § 2408): Blair v. Dubuque Comity, 27-
fend a pauper prisoner may maintain action 181; Foster v. Clinton County, 51-541. 
against the county for compensation for such The peace officers contemplated in t h a t sec-
services al though under the statute no pro- tion do not include a special constable ap-
\ ision for such compensation is made. (Over- pointed under the provisions of § 4880 : Foster 
ui lmg Whicher v. Cedar County, 1 G. Gr., v. Clinton County, 51-541. 
217): Hall v. Washington County, 2 G. Gr., A peace officer'authorized under § 2408 to 
4T3. select an at torney to prosecute violations of 

The provisions of this section limiting the the intoxicating Uquor law may select, ano ther 
amount which an at torney shall receive in a t torney t h a n the county at torney, a n d the 
such cases are not unconsti tutional: Samuels a t torney thus selected will be entitled to the 
v. Dubuque County, 13-536. fees herein author ized: Work v. Wapello 

The county is not liable for fees of a t torney County, 73-357. 
appearing before a justice of the peace in a Where several violations are charged in the 
prosecution for illegal sale of intoxicating same information or indictment, the a t to rn >y 
hqttors, unless he was selected for tha t du ty is entitled to the fee for only one prosecution". 
by the peace officer filing the information Sehulte v. Keokuk County, 74-292. 

5 1 1 0 . C h a n g e of v e n u e , o r a p p e a l . 3830. An attorney cannot in such 
case be compelled to follow a case to another county or into the supreme 
court, and if he does so, may recover an enlarged compensation, to be grad
uated on a scale corresponding to the prices above allowed. [E., § 4109; C 
'51, § 2562.] 

No duty is hereby imposed upon an at torney had been employed by the county, bu t an en-
appointed to defend a criminal to present the larged compensation, graded on* a scale co •-
case to tne supreme court, but if, in the exer- responding to the prices fixed for a trial ,11 
c.se ot his discretion, lie does appear there, the district court. Therefore, held t ha t an 
the statute piovides a compensation shall be allowance of twenty-five dollars tor arguing 
paid him by the county. The ainouut of such the case m the supreme court was piopi-i : 
compensation is not to be what his services Baylies v. Polk County. 58-b57. 
would have been reasonably wor th in case he 

5 1 1 1 . O n e a t t o r n e y . 3831. Only one attorney in any one case shall re
ceive the compensation above contemplated, nor is he entitled to this compen
sation until he files his affidavit that he has not, directly or indirectly, re
ceived any compensation for such services from any source. [E., § 4170; C , 
'51, § 2563.] 

This section mus t be complied with. I t is not sufficient t ha t the affidavit states the claim is 
jus t and t r u e : Ryce v. Mitchell County, 65-447. 
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5 1 1 2 . P u b l i c a t i o n of legal not ices . 3832. In all cases where publica
tion of legal notices of any kind are required or allowed by law, the person 
or officer desiring such publication shall not be required to pay more than one 
dollar per square of ten lines of brevier type, or its equivalent, for the first 
insertion, and fifty cents per square for each subsequent insertion; and any 
person desiring such publication, who shall have tendered such notice to the 
editor, proprietor, or person conducting some newspaper, published weekly or 
oftener in such county, having the largest circulation, and has offered to pay 
for the publication of the same at the rate herein named, and in case the pub
lication of such notice is refused at the price above fixed, then the officer or 
person desiring such publication shall procure the insertion of such notice in 
the newspaper nearest the county seat of such county having a general circu
lation that will publish such notice at the rate herein provided; which pub
lication shall in all respects have the same effect in law and equity as if such 
notice had been published in the county where such action was commenced or 
sale is to take place. And in all cases of publication of notices in connection 
with commencement of actions in court, or sales upon execution, the plaintiff 
may designate the newspaper published within the county in which such no
tice shall be published. [10 G. A., ch. 115, § 1.] 

The plaintiff has the right to designate the made; § 427 is not applicable to such cases: 
newspaper in which publication of original Herriman v. Moore, 49-171. 
notices or notices of execution sales shall be 

5 1 1 3 . P r i n t i n g d e l i n q u e n t t a x l ist . 3833. The compensation for 
printing the delinquent tax list, shall be at a rate not exceeding twenty cents 
for each tract of real property advertised for sale; and in case there is no 
newspaper published in the county where such lands lie then the treasurer 
shall cause the publication to be made in the nearest newspaper having a cir
culation in such count)7, provided that no newspaper shall be considered as 
one of general circulation unless it has two hundred regular weekly sub
scribers. [Same, § 2.] 

5 1 1 4 . Arb i t ra tors a n d referees . 3834. The compensation of arbitra
tors shall be, for each day actually and necessarily spent in the discharge of their 
duty, two dollars, or such other sum as may be. agreed upon by the parties in 
interest. The fees of referees acting under a submission made by or agreed 
to by the parties in a case pending in a court of record, shall be fixed by the 
court or judge and taxed as a part of the costs in the case. [E., § 3691; C , 
'51, § 2114.] 

[The words following " judge," at the end of the section, are not in the original. They are 
retained as in the printed Code, as having probably been inserted by the editor.] 

5 1 1 5 . Depos i t i ons . 3835. Any officer or person taking depositions is 
authorized to charge therefor at the rate of ten cents per hundred words, ex
clusive of the certificate. [E., § 4160; 0., '51, § 2552.] 

5 1 1 6 . R e c e i p t for fees paid. 3836. Every person charging fees shall, if 
required by the person paying them, give him a receipt therefor, setting forth 
the items and the date of each. [E., 4157; C , '51, § 2549.] 

5 1 1 7 . W h e n fees payable . 3837. When no other provision is made on 
the subject, the party requiring any service shall pay the fees therefor upon 
the same being rendered, and a bill of particulars being presented if required. 
[E., § 4164; C , '51, § 2557.J 

Where an attorney in a case requires serv- required to deposit it with the clerk until his 
ices, his client, and not the attorney, is liable fees therefor are paid: McKay v. Maloy. 53-33. 
therefor: Doughty v. Paige, 48-483. To the same effect as to clerk of court of 

If a justice of the peace has prepared and record, see Dicker son v. Shelby, 2 G. Gr., 460. 
certified a transcript on appeal he cannot be 
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5118. Setting up advertisements. 3838. In all cases where an officer 
in the discharge of his duty is required to set up an advertisement, he shall, 
when not otherwise provided, be allowed twenty-five cents, and if an adver
tisement is required to be published in a newspaper, the money therefor shall 
be paid by the party and may be taxed in the bill of costs. [E., § 4165; C, 
'51, § 2558.] 

5119. Table of fees. 3839. Every officer entitled to fees, shall keep 
posted up in his office a fair table thereof on pain of forfeiture of two dollars 
per day, for the benefit of the county, for each day he fails to keep such tables 
of fees'thus posted up. [E., § 4166; 0., '51, § 2559.] 

5120. Higher fees. 3840. Any officer who wilfully takes higher or other 
fees than are allowed by law, is guilty of a misdemeanor, and may be fined 
therefor a sum not less than ten nor more than fifty dollars. [E., § 4167; C, 
'51, § 2560.] 

Any contract for higher fees than those pro- be higher, would be void: Gilman v. Des 
vided, or for an amount which might prove to Moines Valley R. Co., 40-200. 

5121. Recovery from county where crime committed. 3841. 
Where costs are paid by a county other than the one where the offense was 
committed, the amount of such costs shall be deemed a charge in favor of 
such county, and against the one in which the offense was committed, and 
may be recovered by action in any court having jurisdiction. [9 G. A., ch. 
66,"§2.] 

This section simply provides that when costs This section applies in case of change of 
are paid by the county where the trial is had venue, and probably in case of preliminary 
they shall be charged to the county where the examination, but is not applicable where oue 
indictment is found. It does not determine county (under § 5544) takes jurisdiction of a 
for what costs the county shall be liable: crime committed in an adjoining county but 
State v. Rainsbarger, 74-539. within five hundred yards of the boundary 

The provisions of § 5088, as to taxing jury between them: Floyd County v. Cerro Gordo 
fees, do not affect the amount of recovery County, 47-186. 
under this section: Jones County v. Linn 
County, 68-63. 

5122. Pees paid in advance; fee bill. 3842. No officer or other per
son mentioned in this title, is entitled to any of the fees mentioned herein in 
advance, where the same grows out of any criminal prosecution. But in all 
other cases, except where the fees or compensation is payable by the state or 
county, or when the orders, judgments, or decrees of courts or justices of the 
peace are to be entered or performed, or their writs executed, the officer per
forming any of the services named in this chapter, is entitled to his fees in 
adwance if he demand them. After the expiration of sixty days from the 
rendition of a final judgment not appealed, removed, or reversed, the clerk of 
the court or a justice of the peace in whose office the judgment is entered, 
may, and on demand of any party entitled to any part thereof, shall issue a 
fee bill for all costs of such judgment, which shall have the same force and 
effect as an execution issued by such officer, and shall be served and executed 
in the same manner. [Same, § 1.] 

The party against whom the judgment is stance, as provided in § 4145. The statute 
rendered is primarily liable for all the costs to does not contemplate the issuance of a fee bill 
the parties entitled thereto. They may issue against a party against whom no judgment 
their fee bill therefor, and failing in that they has been rendered: McConkey v. Chapman, 
may, by motion, require the successful party 58-281. 
to pay such of the costs as accrued at his in-

5123. Fees payable by state or county. 3843. In all cases wffiere 
fees or compensation as distinguished from a certain and fixed salary, are, by 
the provisions of this title to be paid any officer or other person out of the 
county or state treasury, no part of the same shall be audited or paid, until a 
particular account has been tiled in the auditor's office of the county or state, 
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verified by affidavit, and showing clearly for what services such fees or com
pensation are claimed, and when the same was rendered. 

A claimfor the fees of a justice of the peace, fees cannot make the certificate and verilica-
in state cases, must be verified by himself, tion required by § 508*: Labour v. Polk 
The successor of the justice entitled to the County, 70-568. 

5124. Offices, fuel and s ta t ionery. 3844. The board of supervisors 
shall furnish the clerk of the district [and circuit] court, sheriff, recorder, treas 
urer, auditor, and county superintendent, with offices at the county seat, to
gether with fuel, lights, blanks, books, and stationery necessary and proper to 
enable them to discharge the duties of their respective offices; but in no case 
shall any of such officers be permitted to occupy an office also occupied by a 
practicing attorney. 



PAET FOUETH. 

CODE OF C R I M I N A L PROCEDURE. 

TITLE XXIV. 

OF CRIMES AND PUNISHMENTS. 

CHAPTER 1. 

OF OFFENSES AGAINST T H E SOVEREIGNTY OF T H E STATE. 

5125. Treason . 3845. Whoever is guilty of treason, by levying w7ar 
against the state, or adhering to its enemies, giving them aid and comfort, 
shall be punished by imprisonment for life at hard labor in the state peniten
tiary. Treason is not a bailable offense. [E., § 4188; C , '51, § 2565; 14 G. 
A., ch. 136.] 

5126. M i s p r i s i o n of t r e a s o n . 3846. If any person have knowledge of 
the commission of the crime of treason against the state and conceal the same, 
and not as soon as may be disclose such offense to the governor or some judge 
within the state, he is guilty of misprision of treason, and shall be fined not 
exceeding one thousand dollars, or be imprisoned in the penitentiary not ex
ceeding three years nor less than one year. [E., § 4189; C., '51, § 2566.] 

5127. E v i d e n c e . 3847. No person can be convicted of the crime of 
treason, unless on the evidence of two witnesses to the same overt act, or on 
confession in open court. [E., § 4190; C , '51, § 2567.] 

C H A P T E E 2. 

OFFENSES AGAINST THE LIVES AND PEKSONS OF INDIVIDUALS. 

5 1 2 8 . M u r d e r . 3848. Whoever kills any human being with malice afore
thought, either express or implied, is guilty of murder. [E., § 4191; C , '51, 
| 2568.] 

H u m a n be ing ; infant u n b o r n : An in- An infant does not become possessed of in
fant in the womb is not a human being within dependent life in such sense as to be subject 
the meaning of this section; certainly not be- of homicide until independent circulation has 
fore it is quick: Abrama v. Foshee, 3-274. been established: State v. Winthrqp, 43-519, 
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I t is not necessary tha t an indictment for 
murder should allege tha t the deceased was a 
h u m a n being: State v. Stanley, 38-526, 531. 

M a l i c e a f o r e t h o u g h t : In murder of either 
degree there must be malice aforethought, ex
press or implied: State v. Johnson, 8-525; 
Folds v. State, 4 G. Gr., 500. 

Malice aforethought is essential to the crime 
of murder , but it is not necessary tha t it 
should have existed for any considerable 
length of time. I t is sufficient if it existed 
for any length of t ime before the commission 
of the act: State v. Deeklotts, 19-447; State v. 
Hockett, 70-442; State v. Sopher, 70-494. 

M a l i c e i n f e r r e d : Malice may, as at com
mon law, be implied in case of homicide from 
any act unlawful and dangerous in its nat
ure, unjustifiably committed. Therefore held, 
that , independently of § 5103, death caused in 
an unlawful at tempt to procure an abortion 
was murder in the second degree: State v. 
Moore, 25-128. 

Persons conspiring to do an unlawful act 
which is a trespass only will be guilty of mur
der only when death results in the prosecu
tion of the design; but if the unlawful act be 
a felony, or more than a trespass, death re
sulting will be murder in all, although it 
happen beside the original design: State v. 
Shelledy, 8-477, 505. 

U s e of d e a d l y w e a p o n : The malice im
plied by the use of a deadly weapon is malice 
aforethought, such as will sustain a conviction 
for murder. Malice may be inferred from the 
deliberate, violent use of a deadly weapon: 
State v. Zeibart, 40-169. 

When a man assaults another or uses upon 
another a deadly weapon in such a manner 
tha t the natural , ordinary and probable result 
of the use of such weapon in such manner 
would be to take life, the law presumes that 
such person so assaulting intended to take 
life: Statev. Sullivan, 51-142; Statev. Hockett, 
70-442. 

But it is error to charge the jury that malice 
is proved by the selection and use of a deadly 
weapon in a deadly manner without legal ex
cuse. Such fact merely raises a presumption of 
malice subject to be rebut ted: State v. Town-
send, 68-741; Slate v. Perigo, 70-857. 

An instrument mav or may not be a deadly 
weapon, depending upon the manner in which 
it is used: and m a particular case, held, tha t 
a stick of wood might be found to be a deadly 
weapon: State v. Brown, 67-289. 

The fact tha t deceased was in a feeble con
dition, so that a blow of less force caused his 
death than would have been required to take 
the life of a healthy man, even if tha t fact is 
not known to the assailant, will not constitute 
a defense: Slate v. Castello, 62-404. 

Where it appeared tha t defendant sought a 
meeting with deceased at whicli the act was 
committed by the use of a revolver, held, tha t 
his having med a revolver tended to indicate 
tha t defendant sought the meeting with the 
intent to take the life of deceased: Slate v. 
Jonei. 64-349. 

A n instruction that malice would be implied 
from the unlawful and intentional use ot a 
dangerous or deadly weapon in such manner 
tha t the natural consequence of the act would 
Be to destroy the life of another, held not er
roneous where there was no evidence that the 

killing was accidental or upon provocation: 
State v. Rainsbarger, 1l\ -746. 

P r e v i o u s f i g h t : The vtot that there was a 
fight before the act of defendant was commit
ted resulting in homicide will not necessarily 
show tha t he did not act with malice afore
thought : State v. Dillon, 74-653. 

D e a t h f r o m w o u n d : If death ensues from 
a wound given in malice, not in its na ture 
mortal, but which being neglected or misman
aged causes death, this will not excuse the 
person who gave it, and he will be held to 
have caused the death, unless he can make it 
clearly and certainly appear that the maltreat
ment of the wound or the misconduct of the 
person wounded, and not the wound itself, 
was the sole cause of the dea th : State v. Mor-
phy, 33-270. 

P r o m p o i s o n : Where death is caused by 
the administration of poison, the crime will 
be murder if the poison is unlawfully admin
istered and without a good intention. Such 
administration of the poison constitutes the 
required deliberation, premeditation and in
tent to kill, and it is immaterial whether or 
not there is a specific intent to kil l : State v. 
Wells, 61-629. 

M a l p r a c t i c e of p h y s i c i a n : A person who 
assumes to act as a physician in good faith, 
with good motives and honest intentions, how
ever erroneous the course of t reatment he 
adopts, is not to be held criminally liable if 
death results from such t rea tment : State v. 
Schulz, 55-628. 

A c c e l e r a t i o n of d e a t h : An act which ac
celerates death may constitute homicide even 
though the person dying would have soon 
died from other causes: State v. Smith, 73-32. 

B e s i s t i n g off icer : In a prosecution for 
murder in resisting an officer, the official char
acter of the officer need not be shown by rec
ord evidence. I t is sufficient if it is shown 
tha t he was acting as officer de facto: State 
v. Zeibart, 40-169. 

I n d i c t m e n t : I t is not necessary that an 
indictment for murder should specifically 
charge, as at common law, tha t the defendant 
murdered the deceased. The use of other 
words of the same import will be sufficient: 
State v. O'Niel, 23-372. 

Although the indictment must charge tha t 
the killing was done with malice aforethought, 
it is not essential tha t these identical words be 
used. I t is sufficient if words are used of the 
same import, or if it clearly appears from the 
language used tha t malice aiorethought is 
charged, or can, without doubt, be implied: 
State v. Thurman, 66-693. 

Therefore, where the indictment charged 
murder in the second degree, committed by 
the administration of drugs and the use of an 
instrument for the purpose of procuring an 
abortion, and charged these acts as maliciously 
done, and with the specific intent to produce 
an abortion, held, t ha t malice aforethought 
was sufficiently charged: Ibid. 

In an indictment for murder under our stat 
ttte it is necessary to charge tha t the homicide 
was clone with malice aforethought: State v. 
Newberry, 26-467. 

Words used in the indictment in a particu
lar case, held to be equivalent to the expres
sion • 'malice aforethought:" ' State v. Neeley, 
20-108. 
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In an indictment for murder it is sufficient 
to aver tha t the wound was inflicted on the 
person of deceased, that his death was caused 
by it. and tha t the act was within the jur is
diction of the court. The wound need not be 
more particularly described: Nash v. State, 2 
G. Gr., 286. 

E v i d e n c e : W h a t the defendant said and 
did several hours after the commission of 
homicide cannot be shown unless it is claimed 

t h a t the evidence tends to prove insanity, and 
if it is so claimed such claim ought to be 
s ta ted : State v. Hockett, 70-442. 

Evidence tending to show the character of 
a mob, and what they contemplated accom
plishing, is admissible in the prosecution of 
one of the number for murder committed in 
carrying out the p lan : State v. McCahill, 72-
111. 

5129. F i r s t degree. 3849; 17 G. A., ch. 165, § 1; 18 G-. A., ch. 2, § 1. 
All murder which is perpetrated by means of poison, or lying in wait, or any 
other kind of wilful, deliberate and premeditated killing, or which is com
mitted in the perpetration or at tempt to perpetrate any arson, rape, robberv, 
mayhem or burglary, is murder in the first degree, and shall be punished with 
death or imprisonment for life, at hard labor, in the state penitentiary, as de
termined bv the jurv, or bv the court if the defendant pleads guilty. [R., 
§ 4192; C.,"'51, § 2569; 14 Gr. A., ch. 136.] 

W h a t c o n s t i t u t e s : The distinctive pecul
iarity of murder in the first degree, as defined 
by statute, is tha t it must be accompanied 
with the premeditated intention to take life. 
The killing must be premeditated. Wher 
ever, then, in case of deliberate homicide, 
there is a specific intention to take life, the 
offense, if consummated, is murder in the 
first degree. If there is not a specific inten
tion to take life, it is murder in the second de
gree: State v. Gillick, 7-287, 311; State v. 
Johnson, 8-525. 

An intention to take life may bo presumed 
from the use of a deadly weapon in a manner 
io which death would most likely ensue, and 
proof of such a killing is pr imary evidence 
that it is wilful, deliberate and premeditated: 
Ibid. 

Premeditation implies more than delibera
tion. I t means to meditate and deliberate be
fore concluding to do the deed; not only to 
wilfully take life, but to predetermine, to con
trive by previous meditat ion; but no specific 
time is iequired for premeditation or delibera
tion : State v. Johnson, 8-525. 

The intent must have preceded the killing 
long enough to admit of premeditation and 
deliberation. They need not have existed for 
any particular length of t ime if previously 
formed and continuing until the killing: State 
v. Soper, 70-494; State v. Hockett, 70-442. 

It is not sufficient to charge murder in the 
first degree that the indictment alleges the 
killing as wilful and premeditated only: State 
v. Boyle, 28-522. 

Tiie indictment must charge that the killing 
was wilful, deliberate and premeditated. The 
allegation that the assault was so will not suf
fice: Statev. Knouse, 29-118; State v. Thomp
son, 31-393. 

So, an indictment charging that the assault 
was wilful, deliberate and premeditated, and 
tiiat the blow from which deceased died was 
wilful, deliberate and premeditated, but not 
charging that it was dealt for the purpose of 
killing, or that the killing itself was wilful, 
does not charge murder in the first degree: 
State v. McCormiek, 27-402; State v. Watkins, 
27-415. 

The facts to bring the case within the first 
degree of murder must be set out. Naming 

the offense in the introductory and closing 
portions of the indictment as murder in the 
first degree will not cure the defect. An in
dictment which would be sufficient at common 
law for murder is not necessarily sufficient to 
charge murder in the first degree under the 
s t a tu t e : Ibid. 

Under an indictment for murder in the first 
degree, as wilful, deliberate and premeditated, 
evidence is admissible tha t the crime was 
committed in the perpetration of robbery: 
State v. Johnson, 72-393. 

To constitute the crime of murder in the 
first degree it is essential t ha t the killing he 
done wi th malice aforethought, tha t it be done 
wilfully, and also tha t it be done deliberately 
and premedita tedly; but if it is charged raid 
proven tha t the wounds were inflicted with 
specific intent to kill, and also tha t they were 
inflicted deliberately and premeditatedly, it is 
not necessary tha t it be charged and proven 
tha t the intent to kill was deliberate and pre
meditated : State v. Shelton, 64-333; State ;\ 
Perigo, 70-657. 

A wilful killing is simply an intentional 
killing, and nothing more is necessary to 
make the killing wilful except the intended 
result of the act. I t is not necessary, there
fore, to charge tha t the killing was wilful 
where it is charged tha t the act causing the 
homicide was done wi th the specific intent to 
kill and murde r : State v. Toicnsend, 66-741. 

It is not necessary in charging murder in 
the first degree to use the precise language of 
the statute. It is sufficient if the words used 
are fully equivalent: Ibid. 

The fact that the killing is wilful docs not 
make it murdei in the first degree, and an in
dictment charging wilful killing wi th malice 
aforethought would be good as an indictment 
for murder , but not for murder in the first 
dearee : Statev. ATf<is7ui£/, 74-52^. 

An indictment charging an assault with in
tent to kill, wilfully, etc., and that defendaH 
did thereby, wilfully, etc., inflict a mortal 
wound of which the deceased then and i t e r ' 
did die, sufficient!} alleges murder in the liivt 
degree al though there is no averment that the 
killing was done wilfully, e tc . : State v. biu..^-
ley, 33-526. 

Proof of design to kill at the t ime of killing 
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would show malice aforethought, but would 
not show premeditation or deliberation: Fonts 
v. State. 4 G . Gr., 500. 

The proof ol killing, without more, does not 
raise the presumption that such killing was 
wilful, deliberate and premeditated: State v. 
McCormick, 27-402. 

Whether , in case the killing is committed in 
the perpetration or intent to perpetrate some 
of the felonies mentioned by the statute, it 
should be charged, as wilful, deliberate and 
premeditated, quxere: Ibid. 

I n d i c t m e n t : The ju ry cannot find the de
fendant guilty of murder in the fir^t degiee 
w h e n the indictment is only sufficient to 
charge defendant with murder in the bteond 
degree: I'outs v. State, 4 G. Gr., 500. 

I t is prejudicial error to put a par ty on trial 
for murder in the first degree under an ind.ct-
ment charging only murder in the secoad de
gree, although the party is only convicted of 
the lesser offense: State v. Boyle, 28-522; 
State v. Knouse, 29-118. 

Where, on an indictment not sufficient to 
charge murder in the first degree, the defend
an t was found guilty in tha t degree, and de
fendant on appeal asked that the sentence be 
modified to one which would be proper under 
the indictment for the second degree, the 
court so reduced the sentence: State v. 
McCorm >ek. 27-402. 

But where, in a similar case, defendant de
nied the sufficiency of the evidence to estab-

5 1 8 0 . S e c o n d d e g r e e . 3850. Whoever commits murder otherwise than 
is set forth in the preceding section, is guilty of murder of the second degree, 
and shall be punished by imprisonment in the penitentiary for life, or for a 
term not less than ten .years. [E., § 4193; C , '51, § 2570.] 

lecond degree: Statev. Leeper, 

lish his guilt in any degree, and demanded a 
n w trial, held, tha t he was entitled thereto: 
State v. Watkins, 27-415. 

P o i s o n : Where death is caused by the ad
ministration of poison, the crime will be mur
der it the poison is unlawfully administered 
and without a good intention. Such adminis
trat ion of poison constitutes the required de
liberation, premeditation and intent to kill, 
and it is immaterial whether or not there is a 
specific intent to ki l l : Slate v. Wells, 61-629. 

L y i n g i n w a i t : The expression " ly ing in 
wai t ," used in the s ta tute in defining murder 
in the first degree, means lying in ambush or 
concealment: Slate o. Cross. 68-180. 

E v i d e n c e " . In a part icular cose, held, tha t 
the evidence, a l though circumstantial, was 
sufficient to sustain a conviction tor murder 
in the first degree: State v. Stanley, 33-526. 

I n c l u d e d c r i m e : The crime of man
slaughter is necessarily iacluded in thai of 
murder , and upon the trial for murder in the 
first degree, all the degrees of crimimal homi
cide should be explained and submitted to the 
j u r y : State v. demons, 51-274; State v. Glyn-
don. 51-463. 

P u n i s h m e n t : The provision that the ju ry 
may determine whether the punishment for 
murder in the first degree shall be capital is 
not unconsti tut ional: State v. Hockett, 70-442. 

Fur ther see notes to §g 5128, 5130, 5131 and 
5155. 

A specific intention to kill is not essential 
to constitute murder at common law, nor, 
under our statute, to constitute murder in 
the second degree: State v. Decklolts, 19-447; 
Statev, Morphy, 33-270: State v. Mewherier, 
46-88. 

An allegation that defendant caused death 
by acts intended to produce miscarriage, when 
not necessary to save life, sufficiently charges 

murder in the s 
70-748. 

Evidence held not sufficient to support a 
verdict of murder in the second degree: Stale 
v. Havercamp, 54-350. 

Neither deliberation nor premeditation is an 
essential element of the crime of murder in 
the second degree, or of assault with intent to 
commit murder : State v. Keasling, 74-528. 

5 1 3 1 . D e g r e e ; h o w d e t e r m i n e d . 3851. Upon the trial of an indict
ment for murder, the jury, if they find the defendant guilty, must inquire, 
and by their verdict ascertain, whether he be guilty of murder of the first or 
second degree; but if such defendant be convicted upon his own confession in 
open court, the court must proceed by the examination of witnesses to deter
mine the degree of murder, and award sentence accordingly. [11., § 4194; 
0., '51, § 2571.] 

In case of a plea of guilty the record should 
show that the witnesses were examined by 
the court and the degree of the crime thus 
fixed: McCauley v. United States, Mor., 486. 

A defendaut cannot be found guilty of mur
der in the fiist degree when the indictment is 
only sufficient to charge murder in the second 
degree: Fonts v. Stale, 4 G. Gr., 500. 

"Where the jury, upon the trial of an indict
ment for murder in the first degree, found 
defendant " guilty as chaiged in the indict
ment , ' ' held, that such verdict was fatally 
defective as not sufficiently ascertaining the 
degree of the offense: State v. Mor an, 7-236. 

The jury, if they do not find defendant 
guil ty of murder in either degree, may, under 
§ 5851, convict him of mans laughter : Gordon 
v. State, 3-410. 

Where defendant was charged with com
mi t t ing murder in the perpetration of robbeiy 
and burglary, and the verdict of the jury was 
" guilty as charged in the indictment,'" held, 
tha t this was a sufficient finding of the degree 
of the crime and was a conviction of murder 
in the first degree: State v. Weese, 53-92. 

And see notes to § 5129. 
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5132. J u r y to fix p u n i s h m e n t . 17 G. A., ch. 165, § 2; 18 Q. A., ch. 2, 
§ 2. Upon trial of an indictment for murder, the jury, if they find the defend
ant guilty of murder m the first degree, must designate in their verdict whether 
he shall be punished by death, or imprisonment for life at hard labor in the 
penitentiary. But if such defendant be convicted upon a plea oi " guilty,"' 
the court shall designate whether he shall be punished by death or imprison
ment for life at hard labor in the penitentiary. 

The provisions of this section are not in con- A verdict of imprisonment for life is suffi-
flict with article 5, §§ 1-5, of the state consti- cient without specifying " a t hard labor:" 
tution, vesting the judicial power in certain Slate v. Trout, 74.-545 
courts consisting of certain judges: State v. 
Hockett, 70-442. 

5133. Judgment and execution. 17G-. A.,ch. 165, § 3; 18 G. A.,ch. 2, 
§ 3. Whenever the court or jury shall designate that a defendant shall be 
punished by death, the court pronouncing judgment shall fix the day of the 
execution thereof, which shall not be less than one year after the day on which 
the judgment is rendered, and not longer than fifteen months, during which 
time the defendant, against whom judgment of death has been pronounced, 
shall be imprisoned in the penitentiary of the state. 

5 1 3 4 . P a p e r s s e n t g o v e r n o r . 17 G. A., ch. 165, § 4. Immediately after 
the entry of the judgment of death, the court rendering such judgment must 
transmit by mail to the governor of the state, a copy of the indictment, plea, 
verdict, judgment, and of the testimony m the case. 

5 1 3 5 . W a r r a n t of e x e c u t i o n . 17 G. A., ch. 165, § 5. When a judg
ment of death is pronounced, a certified copy of the entry thereof in the 
record book must be furnished to the officer whose duty it is to execute the 
same, who shall proceed and execute accordingly, and no other warrant or 
authority is necessary to require or justify the execution. 

5 1 3 8 . R e p r i e v e . 17 G-. A., ch. 165, § 6. The only officers] who shall 
have power to reprieve or suspend the execution of a judgment of death, are 
the governor and the sheriff, as provided in the next section, unless in case of 
an appeal to the supreme court, as provided in section eighteen of this act 
[§ 5048]. 

5 1 3 7 . I n s a n i t y o r p r e g n a n c y . 17 G. A., ch. 165, § 7. When the sher
iff is satisfied that there are reasonable grounds for believing that the defend
ant is insane or pregnant, he may summon a jury of twelve persons on the 
jury list, to be drawn b}7 the clerk, who shall be sworn by the sheriff well and 
truly to inquire into the insanitj7 of [or] pregnancy of the defendant and a 
true inquisition return, and they shall examine the defendant and hear anv 
evidence that may be presented, and by written inquisition, signed by each of 
them, find as to the insanity or pregnancy, and unless the inquisition find the 
defendant insane or pregnant, the sheriff shall not suspend the execution. 
But if the inquisition find the defendant insane or pregnant, he shall suspend 
the execution and immediately transmit the inquisition to the governor. 

5 1 3 8 . S u b s e q u e n t w a r r a n t . 17 G. A., ch. 165, § 8. Whenever a judg
ment of death has not been executed on the day appointed by the court there
for, from any cause whatever, the governor, by a warrant under his hand and 
the seal of the state, shall fix the day of execution, which warrant shall be 
obeyed by the sheriff, and no one but the governor can then suspend its exe
cution. 

5 1 3 9 . T i m e a n d m a n n e r of e x e c u t i o n . 17 G. A., ch. 165, § 9. A judg
ment of death must be executed by the sheriff on the day fixed m the judgment, 
between sunrise and sunset, by hanging the defendant by the neck until he is 
dead. 

VOL. II —95 
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5140. P l a c e Of e x e c u t i o n . 17 G. A., ch. 165, § 10. A judgment of death 
must be executed within the wails of the jail of the county m which the judg
ment was rendered, or within a yard or inclosure adjoining thereto, unless as 
provided in the next two sections. 

5 1 4 1 . I n a n o t h e r c o u n t y . 17 G. A., ch. 165, § 11. If there be no jail 
in the county in which the judgment was rendered, or if it becomes unfit or 
unsafe for the confinement of prisoners, or be destroyed by fire or otherwise, 
and the jail of any other county has been legally designated for the imprison
ment of the defendant until the day fixed for his execution, the judgment must 
be executed within the walls of the jail of the county so designated, or within 
a yard or inclosure adjoining the same, and by the sheriff of such county. 

5142. T w o j a i l s . 17 G. A., eh. 165, § 12. If there be two or more jails or 
prisons in the same county, a judgment of death shall be executed within the 
walls of either of such jails or prisons, or within an inclosure adjoining thereto, 
as the court rendering such judgment shall therein direct. 

5 1 4 3 . W i t n e s s e s a t e x e c u t i o n . 17 G. A., ch. 165, § 13. The sheriff exe
cuting a judgment of death, must, at least three clear days before inflicting the 
punishment of death, notify the judge of the district court of his county, the dis
trict [county] attornej7, the clerk of the district court, together with two physi
cians and twelve respectable citizens of his county, to be selected by him and the 
sheriff of the county in which the trial was had and the offense committed (if 
it be in a different county), to be present as witnesses of such execution. He 
must also at the request of the defendant permit one or more ministers of the 
gospel, whom the defendant shall name, and any ol his relations to attend the 
execution, and also such magistrates, "peace officers, and guards as the sheriff 
shali deem proper, but no person other than those mentioned in this section 
Cdn be present at the execution, nor shall any person under age be permitted 
to Witness the same. 

5144. Certificate of sheriff and judges. 17 G. A., ch. 165, § 14. The 
sheriff or his deputy executing the judgment of death, and the judges attend
ing the execution must prepare and sign with their name of office, a certifi
cate, setting forth the time and place of the execution, and that judgment 
was executed upon the defendant according to the foregoing provisions, and 
must cause the certificate to be signed by the public officers, and at least 
twelve persons not relations of the defendant who witnessed the execution. 

5 1 4 5 . F i l e d a n d p u b l i s h e d . 17 G. A., ch. 165, § 15. The sheriff or his 
deputy executing such judgment of death, must cause the certificate to be 
filed in the office of the clerk of the district court of the county7 in which the 
judgment was rendered, and a copy thereof to be published in a newspaper 
praited at the capital of the state, and in one, if any, published in his county. 

5 1 4 6 . S t a y of e x e c u t i o n b y a p p e a l . 17 G. A., ch. 165, § 16. An ap
peal oy the defendant to the supreme court from a judgment ot death shall 
staj7 the infliction of that punishment, but the defendant is to be retained in 
custody to abide the judgment on the appeal. 

5 1 4 7 . P r o c e e d i n g s o n a p p e a l . 17 G. A., ch. 165, § 17. When an ap
peal is taken from a judgment of death it shall be the duty of the clerk of 
the district court m which the judgment was rendered to give forthwith to the 
defendant, his agent, or attorney, a certificate under his hand and the seal oi 
the county, stating that an appeal has been taken in the case, and the sheriff 
or otoer officer having the custody of the defendant, must upon the delivery 
of such certificate to him retrain from the infliction of the punishment oi 
death upon the defendant, and retain him in custody to abide the judgment 
of toe appeal. 

5148. Proceedings on &fllri&ariee. 17 G. A., ch. 165, § 18. When a 
judgment of death has been aiilrmed, the supreme court must cause a copy of 
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the entry of judgment to be remitted to the governor, to the end that a war
rant of the execution may be issued by the governor. The governor shall 
send his warrant of execution by a special messenger, or by mail, to the 
proper officer, and shall name therein the day and time of execution, but shall 
not appoint an earlier day than that fixed by the judgment of the district 
court. The officer receiving the same shall execute the warrant of the gov
ernor as therein directed and shall report his action both to the governor and 
the district court which rendered the original judgment. If for any cause the 
execution does not take place on the day appointed by the governor, the gov
ernor may from time to time appoint another day for the execution until the 
judgment is carried into effect. 

5149. P e n d i n g i n d i c t m e n t s . 17 G. A., ch. 165, § 19. All indictments 
pending in any court of this state for any crime committed in violation of said 
section three thousand eight hundred and forty-nine of the code [§ 5129], shall 
be prosecuted to final judgment, and all crimes that have been committed in 
violation of said section shall be subject to indictment, trial and punishment 
in the same manner as they would have been had said section not been re
pealed. 

5150. 1Y G. A., ch. 165, § 20. All acts and parts of acts inconsistent with 
this act are hereby repealed. 

5151. Ki l l ing i n due l . 3852. Whoever fights a duel with deadly weap
ons, and inflicts a mortal wound on his antagonist, whereof death ensues, is 
guiltv of murder of the first degree, and shall be punished accordingly. [_R., 
§4195; C , '51, §2572.] 

5 1 5 2 . F i g h t i n g o r c h a l l e n g i n g t o due l . 3853. Any person who fights 
a duel with deadly weapons, or is present at the fighting of such duel as aid, 
second, or surgeon, or advises, encourages, or promotes such duel, although no 
homicide ensue; and any person who challenges another to fight a duel, or 
•sends or delivers any verbal or written message purporting or intended to be 
such challenge, although no duel ensue, shall be fined in a sum not exceeding-
one thousand dollars nor less than four hundred dollars, and imprisoned m the 
penitentiary not more than three years nor less than one year. [K., § 4196; 
C , '51, § 2573.] 

5153. A c c e p t i n g chal lenge . 3854. Any person who accepts such chal
lenge, or who consents to act as a second, aid, or surgeon on such acceptance, 
or who advises, encourages, or promotes the same, although no duel ensue, 
shall be punished as prescribed in the preceding section. LR., § 4197; C , '51, 
§ 2574.] 

5 1 5 4 . P o s t i n g for n o t a c c e p t i n g . 3855. If any person post another, or 
in writing or print use any reproachful or contemptuous language to or con
cerning another for not fighting a duel, or for not sending or accepting a chal
lenge, he shall be fined not exceeding three hundred dollars nor less than one 
hundred dollars, and shall be imprisoned in the county jail not more than six 
months nor less than two months. [JR., § 4198; C , '51, § 2575.] 

5 1 5 5 . M a n s l a u g h t e r . 3856. Any person guilty of the crime of man
slaughter, shall be punished by imprisonment in the penitentiary not exceed
ing eight years, and by fine not exceeding one thousand dollars. [Ii., § 4199; 
C , '51, § 2576.] 

W h a t c o n s t i t u t e s : Manslaughter is r o t a The offense defined: State v. Abarr, 39-185; 
degree oi murder, but a distinct oftenee, m- Stale v. Spangler, 40-305; Stale v. Ilocketl, 
eluded, however, in the crime ot murde r : iC-442. 
Stale v. While, 45-325, 3-J7; and under an in- Homicide committed otherwise than wil-
dictinent for murder a defendant may be con- fully, deliberately, and with premeditation, 
victed of manslaughter : See notes to ^ 5129. may be marialaugnter or murder in the second 

The common-law definition of manslaughter degree, depending upon the absence or pres-
has not been changed by our s ta tu te : Slule v. once ot malice: Slate v. Spangle)1, 40-365. 
Shelledy, 8-477; State v. Moore, 25-128. A homicide committed m sudden yasoion oi 
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heat of blood, without premeditation and 
without malice, is not murder in the second 
degree, but manslaughter : Ibid.; State v. 
Decklotts, 19-447. 

P r o v o c a t i o n : Great provocation may re
duce a homicide to manslaughter, but can 
never render it justifiable or excusable: State 
v. Vance, 17-138. 

Mere words will not constitute sufficient 
provocation to reduce a homicide to man
slaughter. Held, also, tha t the fact that de
ceased had been criminally intimate wi th de
fendant 's wife's sister was not sufficient: State 
v. Hockett, 70-442. 

I n t e n t : Lawful and peaceful intentions will 
not excuse an unlawful homicide by subse
quent violence, though they might bear upon 
the degree of the homicide. If the conviction 
is for manslaughter the previous intent is im
mater ia l : Statev. Castello, 62-404. 

Punishment for manslaughter in a particu
lar case, where the facts indicated on the part 
of defendant an entire recklessness of the con
sequences in the unnecessary use of a danger
ous weapon in self-defense, held not excessive: 
State v. Fiztsimmons, 63-656. 

Where it appeared tha t defendant pointed a 
loaded gun at deceased under circumstances 
not justifying killing, and deceased seized it to 
prevent injury, and it was discharged in the 
struggle without any purpose on the part of 
defendant, held, tha t the lat ter would be guilty 
of manslaughter, and the circumstances of the 
case would not wholly excuse the homicide, 
but might be regarded by the court in fixing 

The offense of maiming and disfiguring 
necessarily includes an assault and battery, 
within the meaning of § 5851: Benham v. 
State, 1-542. 

While a specific intent to disfigure is an es
sential element of the crime, yet such intent 
may be inferred or presumed if the act is done 
deliberately and the disfigurement is reason-

W h a t c o n s t i t u t e s : To constitute robbery 
there must be animus furandi; compelling the 
payment of money which is due, by threats of 
violence, is not robbery, but is an offense 
under § 5170: State v. Holly way, 41-200. 

The means used to put in fear need not be 
such as would put in tear one used to the ways 
of the world: State v. Cgrr, 43-418. 

A sudden snatching from the hand of an
other is sufficient force and violence to consti-
ute robbery: Ibid. 

The crime of robbery includes all the ele-

punishment. But held tha t if the gun was 
pointed under circumstances in which it might 
have been lawfully discharged, defendant 
would be guilty of no offense: State v. Ben-
ham, 23-154. 

N e g l i g e n c e : The careless use of a danger 
ous and deadly weapon, whereby a person is 
killed, constitutes manslaughter, although no 
harm is intended: State v. Hardie, 47-047. 

Where one by his negligence contributes to 
the death of another he is guilty of man
slaughter, and it is no defense that the death 
of deceased was caused by the negligence of 
others as well as that of the defendant: State 
v. Shelledy, 8-477, 507. 

I n d i c t m e n t : In an indictment for man
slaughter in exposing a newly-born child, 
causing its death, held, that it was not neces
sary to allege that defendant was in duty 
bound to provide for and protect the child, or 
that the child was unable to help itself: State 
v. Behm, 72-533. 

I n s t r u c t i o n as t o o t h e r c r i m e : In a trial 
for manslaughter it is not necessary to define 
the crime of murder in either degree, nor is it 
necessary to define any included crime where 
it appears that defendant admits the killing 
but seeks to justify and excuse it. But it there 
is any evidence sustaining the claim that the 
blow was accidental, the law in relation to ac
cidental killing should be given to the j u r y : 
State v. Hartzell, 58-520. 

As to instructions with reference to man
slaughter on trial for murder, see notes to 
§ 5129. 

ably to be apprehended as the natural and 
probable consequence of the ac t : State v. 
Jones, 70-505. 

Where an assault is made with intention of 
committ ing a bodily injury which will consti
tu te a disfigurement no other intention to 
disfigure need be proven: State v. Clark, 69-
196." 

ments of larceny from the person, defined in 
§ 5211, with the addition of the element of 
violence or put t ing in fear, and the fact t ha t 
the evidence shows the crime to be robbery 
will not render erroneous a conviction under 
tha t section: State v. Graff, 66-482. 

The property taken need not be in the actual 
possession or presence of the person robbed. 
I t is sufficient if it is so in his possession or 
under his control tha t violence or put t ing in 
fear is the means used to take it. So held, 
where a robber by violence extorted from the 

5 1 5 6 . M a i m i n g or disf iguring. 3857. If any person, with intent to 
maim or disfigure, cut or maim the tongue; cut out or destroy an eye; cut, 
slit, or tear off an ear; cut, bite, slit, or mutilate the nose or lip; cut off or 
disable a limb or any member of another person, he shall be punished by im
prisonment in the penitentiary not more than five years, and by fine not ex
ceeding one thousand dollars nor less than one hundred dollars. [P£., § 4200; 
C., '51, § 2577.] 

5 1 5 7 . R o b b e r y . 3858. If any person, with force or violence, or by put
ting in fear, steal and take from the person of another any property that is 
the subject of larceny, he is guilty of robbery, and shall be punished accord
ing to the aggravation of the offense as is provided in the following two sec
tions. [R., § 4201; C , '51, § 2578.] 
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owner information of the place where valu
ables were kept in another room of the house, 
and, leaving her bound, went and took the 
properly: Statev. Calhoun, 72-432. 

I n d i c t m e n t : An indictment for robbery 
need not in express terms charge an assault ; 
if it charge put t ing in bodily fear and danger 
oi life it will be sufficient in this respect, the 
charge of an assault being thereby necessarily 
implied: State v. Brewer, 53-735. 

A n indictment stat ing tha t defendant, wi th 
force, etc., and by put t ing in fear, etc., " did 
take, steal and carry away from the said," etc., 
is not sufficient to charge this offense. It should 

W h a t c o n s t i t u t e s : The fore* necessary 
on the one hand, and the resistance required 
on the other, to constitute the crime, depend 
upon the relative mental and physical s t rength 
of the parties and the circumstances surround
ing t h e m : State v. Tarr, 28-397. 

Where a female was imbecile, and the pris
oner, knowing such fact (which might be in
ferred from his having had some conversation 
wi th her), used some force, and there was 
nothing to indicate consent on her part, held, 
tha t the act would be considered to have been 
against her will, and tha t in such case actual 
opposition or dissent need not be shown: Ibid. 

I t seems that a defendant might, under the 
statutory definition, be convicted of the crime 
of rape, committed upon a woman so destitute 
of mind that she was incapable of consent, 
without proof of any resistance on her part , 
notwithstanding the provisions of § 5162: 
State, v. Atherton, 50-189. 

Under this section the criminal knowledge 
and abuse of a female child under the age of 
ten [now thirteen] years is rape, and an as
sault with intent to commit such crime is 
an assault with intent to commit rape. The 
fact that defendant does not know that the 
child is under tha t age will be immater ia l : 
State v. Newton, 44-45. 

Where it does not appear that active re
sistance was made, the age of prosecutrix is 
important to be considered. If, though over 

charge a taking, etc., from the person: State 
v. Leighton. 56-595. 

An indictment charging tha t defendant 
made an assault upon the person named, " and 
wi th force and violence unlawfully and felo
niously did steal, take and carry away from 
the person of " said person, etc.. held sufficient 
to charge robbery: State v. Kegan, 62-106. 

E v i d e n c e tha t a person was robbed of a 
certain number of dollars in gold pieces of 
specified denominations and also of a certain 
number of dollars in silver coin, held sufficient 
to show tha t the person was robbed of gold 
and silver coins of denominal ions mentioned 
in the indic tment : Statev. Hclvm, 65-289. 

the age of consent, she is still very young, 
wi th mind not enlightened upon the na ture 
of the act, tiiis consideration should lead the 
j u ry to demand a less clear opposition than if 
she were older and more intelligent. Consent 
involves submission, but submission does not 
necessarily involve consent ; and while in most 
cases such submission of the adult female 
would imply consent, yet the mere submission 
of a young and uninformed female in the 
hands of a strong man cannot be taken to 
show consent: State v. Cross, 12-66. 

Where a female over the age specified is 
presumed capable of giving consent, yet the 
fact that a female over tha t age lacked pu
beral development m a y be considered in sup
port of her claim t h a t she did not unders tand 
the na ture of the intended ac t : State v. Mc
Caffrey, 63-479. 

Two or more m a y be jointly indicted for 
the crime, one being the principal and the 
other accessories: State v. Comstock, 46-265. 

The crime of rape necessarily includes both 
a simple assault, and an assault wi th intent 
to commit the crime, wi th in the meaning of 
§ 5851: State v. Vinsant, 49-241; State v. 
Peters, 56-263. 

On a trial for rape defendant may be con
victed of an assault wi th intent to commit 
the crime, and even though consent is shown 
at the t ime of t he commission of the act, it 
may be shown to have been absent a t the 

5158. A r m e d . 3859. If such offender at the time of such robbery is 
armed with a dangerous weapon, with intent, if resisted, to kill or maim the 
person robbed; or if being so armed he wound or strike the person robbed; 
or if he has any confederate aiding or abetting him in such robbery present 
and so armed, he shall be punished by imprisonment in the penitentiary for a 
term not exceeding twenty years nor less than ten years. [It., § 4202; C., '51, 
§ 2579.J 

The question whether a cord used by the robber to bind the person robbed was a dangerous 
weapon may be left to the j u r y : State v. Calhoun, 72-432. 

5159. Otherwise . 3860. If such offender commit the robbery other
wise than is mentioned in the preceding section, he shall be punished by im
prisonment in the penitentiarv not exceeding ten years nor less than two 
years. [K, §4203; C , ' 5 1 , § 2580.] 

5160. Rape . 3861; 21 G. A., ch. 114, § 1. If any person ravish and car
nally know any female of the age of thirteen years or more, by force and 
against her will, or carnally know and abuse any female child under the age 
of thirteen years, he shall be punished by imprisonment in the penitentiary 
for life or any term of years. [It., § 4204; C , '51, § 2581.] 
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time of the commission of the assault: State 
v. Cross, 12-66; State v. Atherton, 50-189. 

In a particular case, held, tha t an instruc
tion as to the effect of duress was properly 
given: State v. Ward, 73-532. 

I n d i c t m e n t : The sex of the person injured 
in a particular case held to sufficiently appear 
from the language of the indictment, al
though not specifically alleged: State v. Hus-
sey. 7-409. 

The indictment in a particular case held to 
sufficiently indicate the person ravished: State 
v. Penned, 56-29. 

E v i d e n c e : It is not necessary to establish 
the non-consent or force by proof of outcries 
or of a struggle, nor need actual penetration 
be shown by the testimony of the prosecutrix 
herself. But the j u ry m a y say whether , 
from all the circumstances, the requisite facts 
are shown: State v. Tarr, 28-397. 

The absence of any marks of violence, or of 
outcries, etc., at the time, may be considered 
as against the evidence of prosecutrix: State 
c. Tornlinson, 11-401. , 

Absence of such outcries and complaints 
tends strongly to rebut the hypothesis of guilt, 
but is not conclusive, and the age, etc., of 
prosecutrix is to be considered: State v. Cross, 
12-66. 

The better rule is to admonish the j u ry as 
to the difficulty of disproving the charge, and 
call their attention to the fact whether outcry 
was made at the t ime : State v. Hagerman, 
47-151. 

The fact of prosecutrix making complaint 
is proper evidence, but the particulars of such 
complaint are not : State v. Richards, 33-420. 

But the evidence as to complaints need not 
be limited necessarily to the fact of complaint 
being made. I t may extend to showing what 
the person made complaint of: State v. Mitch
ell, 68-116. 

The particular facts stated by the prosecu
tr ix are not admissible in evidence except 
when elicited on cross-examination, or by way 
of confirming her testimony after an a t tempt 
to impeach i t : State v. Clark, 69-294. 

5161. Compe l l ing to m a r r y . 3862. If any person take any woman 
unlawfully and against her will, and by force, menace, or duress, compel her 
to marry him or any other person, or to be defiled, he shall be fined not ex
ceeding one thousand dollars and imprisoned in the penitentiary not exceeding 
ten years. [It., § 4205.J 

No particular amount of force is necessary or duress, acting to subdue the will; but it 
to constitute the offense of defilement under contemplates at least an act against the will, 
this section, and it was probably intended to The defendant is not required to show an 
cover cases in which there is no force, except- affirmative act of consent to make out a do
ing that which is constructive, and in which fense: Pollard v. State, 2-567. 
the act is accomplished principally by menace 

5162. Carnal k n o w l e d g e . 3863. If any person unlawfully have carnal 
knowledge of any female by administering to her any substance, or by any 
other means producing such stupor or such imbecility of mind or weakness of 
body as to prevent effectual resistance, or have such carnal knowledge of an 
idiot or female naturally of such imbecility7 of mind or weakness of body as 
to prevent effectual resistance, he shall, upon conviction, be punished as pro
vided in the section relating to ravishment. [R , §4206; G., '51, § 2583.] 

Therefore, held, tha t a letter writ ten by 
prosecutrix, relat ing the circumstances of the 
alleged crime, was not admissible: Ibid. 

Evidence tha t bruises were found upon 
prosecutrix two and one-half or three weeks 
after the alleged injury, held properly ad
mitted. The length of t ime that had elapsed 
would be for the jury as affecting the credi
bility of the evidence, but would not render 
it incompetent: State v. McLaughlin, 44-82. 

Proof of another crime of the same char
acter committed at a different t ime upon or 
against another person and having no connec
tion with the crime charged is not admissible. 
So held in a prosecution for assault with in
tent to commit rape as to evidence of similar 
assaults at previous times upon other persons; 
but held, tha t proof of previous assaults on 
prosecutrix was admissible to show in ten t : 
State v. Walters, 45-389. 

Evidence as to reputation of prosecutrix for 
want of chastity should be limited to such 
reputation before the alleged crime was com
mitted, the claim of the defendant being that 
the act was with the consent of the prosecu
t r ix : Statev. Ward, 73-532. 

In a prosecution for rape, held, tha t state
ments of prosecutrix made on the same day 
on which the crime was charged to have been 
committed, t ha t she had had criminal inter
course with defendant and would have it 
again, were admissible in evidence as tending 
to show the character of prosecutrix and her 
feelings toward defendant: State v. Cook, 65-
560. 

Evidence considered, and held insufficient to 
justify conviction for the cr ime: State v. Torn
linson, 11-401. 

C o r r o b o r a t i o n required, see § 5958 and 
notes. 

I n c l u d e d c r i m e s : Assault and battery is 
not necessarily included in the crime of r ape : 
State v. MeDevitt, 69-549. 

A s s a u l t : As to assault with intent to com
mit rape, see § 5172 and notes. 

See notes to § 5160. 
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5163. Producing miscarriage of pregnant woman. 3864; 19 G. A., 
ch. 19. If any person, with intent to produce the miscarriage of any pregnant 
woman, wilfully administer to her any drug or substance whatever, or, with 
such intent, use any instrument or other means whatever, unless such miscar
riage shall be necessary to save her life, he shall be imprisoned in the state 
prison for a term not exceeding five years, and be fined in a sum not exceed
ing one thousand dollars. [E., § 4221.] 

Abortion is the act of miscarriage and pro- woman to procure an abortion on herself: 
ducing young before the natural t ime or be- Hatfield v. Gano, 15-177. 
lore the foetus is perfectly formed. I t is not Where death is caused in the procurement 
within the definition of murder and is not of an abortion, it is error to instruct the j u ry 
criminal tmlesb expressly made so by the stat- tha t defendant in a prosecution lot causing 
u t e : Abrams v. Foshee, 3-274. such dea th m a y b e convicted of manslaughter . 

I t is not necessary to constitute the crime He will be guil ty of murder in the second Je-
that the woman should be quick with child, greo or no th ing : Slate v. Moore, 25-128. 
nor, providing there is criminal intent, is it An indictment alleging tha t certain acts 
necessary that the substance administered were done with the design and intention to 
should be such as would produce a miscar- produce a miscarriage, which it is averred was 
r iage: State v. Fitzgerald, 49-260. not necessary to save the life of the womai. , 

The crime is committed in the county is sufficient to charge murder in second degree; 
where the drug or other substance is admin- State v. Deeper, 70-748. 
istered, and not where the miscarriage actually Evidence m a part icular case held sufficient 
takes place; § 5543 does not apply: State v. to sustain a conviction under this section: 
Hollenbeck, 36-112. State v. Montgomery, 71-630. 

I t is not a crime tinder this section for a As to civil liability for commission of abor
tion, see Kansz v. Ryan, 51-232. 

5164. Enticing female child for prostitution. 3865; 21 G. A., ch. 
114, § 2. If any person take or entice away any unmarried female, under the 
age of eighteen years from her father, mother, guardian, or other person fus
ing the legal charge of her person, for the purpose of prostitution, he shall, 
upon conviction, be punished by imprisonment in the penitentiary for not more 
than three years, or by fine of not more than one thousand dollars and im
prisonment in the county jail not more than one year. [It., § 4207; C , '51, 
§ 2584.] 

The fact tha t defendant believed, and had protection, would have " the legal charge of 
good reason to believe, that the female was her pe r son" wi th in the meaning of the sec-
over the age specified, constitutes no defense t ion : Ibid. 
if she was in fact under tha t age : State v. I t is not sufficient to constitute an offei,-> 
Ruhl, 8-447. (And as to similar point see State under this section tha t the accused entice 
v. Newton, 44-45.) away the female for his own carnal enjoy-

If the parents are dead and no guardian has ment , and such enjoyment would not consti-
been appointed the persons with whom the lu te prost i tut ion: Ibid. 
female resides as a member of the family, and As to corroboration of the evidence of prose-
who have her wholly under their care and cutr ix , see § 5958. 

5165. E n t i c i n g a w a y chi ld . 3866; 21 G. A., ch. 114, § 3. If any per
son maliciously, forcibly, or fraudulently lead, take, decoy, or entice away any 
child under the age of fourteen years, with the intent to detain or conceal sucr 
child from its parent, guardian, or any other person having the lawful charge 
of such child, he shall be punished by imprisonment in the penitentiary not 
more than ten years, or by fine not exceeding one thousand dollars, or by both 
such fine and imprisonment. [R., § 4208; C , '51, § 2585.] 

5166. Seduct ion . 3867. If any person seduce and debauch any unmar
ried woman of previously chaste character, he shall be punished by imprison 
ment in the penitentiary not more than five j7ears, or by fine not exceeding 
one thousand dollars and imprisonment in the count}7 jail not exceeding one 
year. [E., § 4209; C , '51, § 2586.] 

"What c o n s t i t u t e s : Mere unlawful sexual legations in the indictment in a part icular case, 
commerce for a consideration paid is not of representations as to tne innocence of the 
seduction. There must be some artifice or act and promises of presents, etc., held suiii-
talse promise by which the virtuous female is cient on demur re r : Stale v. Fitzgerald, 63-268. 
induced to surrender her person. But the al- To " d e b a u c h " implies to " h a v e carnal 



1 5 1 2 CODE OF CRIMINAL PROCEDURE. [CODE, § 3867. 

knowledge of" (arguendo): Wood v. Math
ews, 47-409. 

Where the evidence fails to show artifice, 
promise, flattery, deception, or the like, it will 
not be sufficient to sustain a conviction: State 
v. Crawford, 34-40. 

A woman who, without promise of mar
riage, yields to the embraces of a man who 
avowedly visits her for that purpose, and 
threatens to cease visiting her if she refuses to 
comply with his desires, cannot recover for 
seduction: Bairdv. Boehner, 72-318. 

A n i n d i c t m e n t charging tha t defendant 
seduced and debouched, etc., etc., is sufficient 
without charging the facts as to the means 
made use of to accomplish such end: Slate v. 
Curran, 51-112: Statev. Conkright, 58-338. 

E v i d e n c e : The exact amount or kind of 
seductive ar ts necessary to establish the of
fense cannot be defined. Every case must 
depend upon its own peculiar circumstances, 
together with the conditions in life, advan
tages, age and intelligence of the part ies: State 
v. Higdon. 32-262. 

I t is not necessary tha t the false promises or 
seductive arts be reasonable in their character 
and likelj to have been relied upon by the 
prosecutrix; but the fact that they were ex
traordinary and made by a person who, to the 
knowledge of the prosecutrix, was not capable 
of performing them, should be considered by 
the ju ry in determining whether they were 
sufficient: State v. Groome, 10-308. 

The fact tha t false promises of marriage 
were made a t the t ime with intent to break 
them would be immaterial . Such false prom
ises of marriage would be sufficient: State v. 
Prizer, 49-531. 

To warrant a conviction of defendant upon 
the evidence of prosecutrix there should not 
be any strained construction put upon her 
language in order to sustain the verdict. I t is 
to be expected that she should, so far as possi
ble, shield herself and cast the blame upon 
defendant. Therefore, in a particular case, a 
conviction was reversed on the ground that 
the e\iiieiice of prosecutrix did not, by fair 
and reasonable construction, show any arts, 
false promises, e tc . : State v. Haven, 43-181. 

"Where, in a prosecution for seduction, prose
cutr ix testified that she resisted, and defend
an t overcame such resistance by force, held, 
tha t the court should have instructed the ju ry 
that , if they found such to be the fact, defend
ant was entitled to an acquittal, the crime 
under such facts being rape, and not seduc
tion : State v. Lewis, 48-578. 

In a particular case, held, tha t it sufficiently 
appeared from the evidence tha t prosecutrix 
was an unmarried woman: also that the se
ductive ai ts were such as were sufficient to 
constitute the crime, being promises to marry, 
e t c . : also, tha t the corroboration was suffi
cient : State v. Heatherton, 60-175. 

Evidence of an offer by prosecutrix, after 
the commencement of the prosecution, to set
tle for a sum of money, held not admissible: 
State v. Dedrick, 51-467. 

Where it appeared tha t defendant was a 
suitor of the prosecutrix before and for some 
time after the illicit intercourse, held, that, his 
conduct during the entire t ime might be in
quired inio in determining whether her con

sent was gained by seductive means : State v. 
Curran, 51-112. 

As to corroboration required, see § 5958 and 
notes. 

P r e v i o u s l y c h a s t e c h a r a c t e r of p r o s e 
c u t r i x : The word character as used in the 
statute defining the crime as the seduction of 
any unmarried woman ' ' of previously chaste 
charac te r" is used in its t rue sense as distin
guished from reputation, but a female may be 
of unchaste character without being guilty of 
any act of sexual intercourse. Obscenity of 
language, indecency of conduct and undue 
familiarity with men may serve to indicate 
the t rue character. I t is for the jury to de
cide, under all the circumstances, as to the 
character of the prosecutrix: Andre v. State, 
5-389; Boak v. State, 5-430. 

A female who has been unchaste may re
form and acquire a chaste character, such as 
is referred to in the s t a tu te : State v. Carron, 
18-372. 

Evidence that prosecutrix has a bad reputa
tion for chastity is not admissible, but evi
dence tha t her reputation in that respect is 
good may be received in rebuttal of evidence 
tending to prove acts of lewdness: State v. 
Prizer, 49-531; State v. Shean, 32-88. 

Proof of unchaste conduct on the part of 
prosecutrix just prior to the alleged seduction 
would entitle defendant to acquit tal ; there
fore, an instruction that proof of such con
duct should be considered against prosecutrix 
held erroneous, in that it did not go far enough 
in stating the effect of such conduct: State v. 
Carr, 60-453. 

Where the woman is examined as a witness 
to prove the seduction, she may, on cross-
examination, be asked as to matters which 
would show a want of chastity previous to 
such seduction. The question of chastity is 
directly in issue: State v. Sutherland, 30-570. 

Instruction as to effect of proof of improper 
liberties allowed to others than defendant 
prior to the alleged crime, held misleading, in 
that the meaning of such term was left am
biguous : State v. Carr, 60-453. 

Evidence of improper conduct of prosecu
t r ix occurring eight year» before the trial, and 
when she was but fourteen years of age, held 
properly excluded: State v. Dunn, 53-526. 

Previously chaste character is not essential 
in a civil action by an unmarried female for 
seduction: See § 3760 and notes. 

P r e s u m p t i o n : The previous chaste char
acter of the prosecutrix is presumed, and the 
onus is upon defendant to overcome such pre
sumption by preponderance of evidence: State 
v. Wells, 48-671; State v. Higdon, 32-262; 
Andre v. Stale, 5-389. 

Such presumption may be rebutted by 
proven or admitted facts or circumstances in 
the case: State v. Bowman, 45-418. 

The presumption in favor of the chastity of 
the prosecutrix is not a presumption against 
the innocence of defendant. He is presumed 
innocent of the fact, but the presumption is 
also entertained in favor of the recti tude of 
her character : Andre v. Slate, 5-389. 

An instruction tha t the presumption of 
chastity might be overcome by proof of wan
tonness or indiscretion indicating an unchaste 
character, but which made no reference to 
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other matters which might indicate unchas- after the t ime of seduction should be excluded : 
t i ty, held not erroneous where there was no evi- State v. Wells, 48-671. 
dence of other facts indicating unchas t i ty : Questions as to chastity mus t clearly refer 
State v. Bell, 49-440. to a t ime previous to the seduct ion: State a. 

As to presumption of chastity in a civil ac- Deitrick, 51-467. 
tion for damages and evidence to overcome it, Previously chaste character is not essentia! 
see West v. Drvff, 55-335. in a civil action by a parent for seduction oi 

O n l y t h e p r e v i o u s c h a r a c t e r is put in a minor daugh te r : Updegraff v. Bennett, 8-72. 
issue, and all evidence of improper conduct 

5 1 6 7 . M a r r i a g e a b a r . 3868. If, before judgment upon an indictment, 
the defendant marry the woman thus seduced, it is a bar to any further pros
ecution for the offense. [E., § 4210; C , '51, § 2587.] 

Such a marriage is encouraged by the law, duress, and will be upheld : Armstrong v. Les-
and contracts entered into in contemplation ter, 43-159. 
thereof are not invalid as being made under 

5168. Kidnapping . 3869. If any person wilfully and without lawful au
thority, forcibly or secretly confine or imprison any other person within this 
state against his will; or forcibly carry or send such person out of the s ta te ; 
or forcibly seize and confine or inveigle or kidnap any other person with the 
intent either to cause such person to be secretly confined or imprisoned in this 
state against his will, or to cause such person to be sent out of this state 
against his will, he shall be punished by imprisonment in the penitentiary not 
more than five years, or bv fine and imprisonment at the discretion of the 
court. [E., § 4211; C , '51,"§ 2588.] 

5169. E x p o s i n g Child. 3870. If the father and mother of any child 
under the age of six years, or any person to whom such child has been in
trusted or confided, expose such child in any highway, street, field, house, or 
outhouse, or in any other place with intent wholly lo abandon it, he or she, 
upon conviction thereof, shall be punished by imprisonment in the penitentiary 
not exceeding five years. [R., § 4212; C , '51, § 2589.] 

" F a t h e r and m o t h e r " construed to mean " f a t h e r or mother ." Either parent alone m a y 
commit the cr ime: State v. Smith, 46-670, 672. 

5170. Mal ic ious t h r e a t s t o e x t o r t . 3871. If any person, either verbally 
or by any written or printed communication, maliciously threaten to accuse an
other of a crime or offense, or to do any injury to the person or property of 
another, with intent thereby to extort any money or pecuniary advantage 
whatever,5or to compel the person so threatened to do any act against his will, 
he shall be punished by imprisonment in the penitentiary not more than two 
years or bv a fine not exceeding five hundred dollars. [E., § 4213; C.. '51, 
§ 2590.] 

Extort ion and pecuniary advantage are not w i thou t set t ing out the threatening words 
necessary ingredients of this offense. A n in- used; also held tha t a threat to kill two per-
dictment charging defendant wi th maliciously sons consti tuted but one offense: State v. 
threatening, etc., with intent " to compel the O'Mally, 48-501. 
person, etc., to do an act against his wil l ," is In the absence of a felonious in tent it is not 
sufficient: State v. Young, 26-122. robbery to compel, by means of threa ts of per-

An indictment charging defendant with ver- sonal violence, the payment of money ; but 
bally threatening to kill and murder two cer- such an act is an offense under this section; 
tarn persons, with intent, etc., held sufficient State v. Holly way, 41-200. 

5171. Assault with intent to murder . 3872. If any person assault 
another with intent to commit murder, he shall be punished by imprisonment 
in the penitentiary not exceeding ten years. [E., § 4214; C., '51, § 2591.] 

In an indictment for an assault with intent An assault with intent to commit murder 
to commit an offense it is not necessary to does not admit of different degrees, since the 
make all the averments required in an indict- intent is the giot of the offense, but it neces-
ment for the offense itself. Therefore, held sarily includes a simple assaul t : State v. Ja,r-
not necessary in charging an assault with in- vis, 21-44. 
tent to murder to charge that the assault was And a defendant indicted under this section 
made with malice aforethought: State v. New- m a y be convicted of tha t offense: State v. 
berry, 26-467. Shepard, 10-126. 
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An assault with intent to commit man
slaughter is included in an assault with intent 
to commit murder, and a party may be con
victed of the former offense under an indict
ment charging the latter, as provided by 
§ 5851 -. State v. White, 45-325 (overruling 
S. G, 41-316); State v. Scheie, 52-608; State v. 
Connor, 59-357. 

In a i tarticular case, held, tha t the evidence 
was sufficient to show tha t the assault was 
made with premeditation and intent to kil l : 
Slate v. Brown, 67-289. 

The facts in a prosecution for assault with 
intent to commit murder, held sufficient to 
show that the punishment inflicted was ex
cessive and sentence was modified accord
ingly : State v. Doering, 48-650. 

5 1 7 2 . W i t h i n t e n t to c o m m i t r a p e . 3873. If any person assault a 
female with intent to commit a rape, he shall be punished by imprisonment in 
the penitentiary not exceeding twenty years. [E., § 4215; 0., '51, § 2592.] 

Evidence in a pait icular case held sufficient 
to show defendant guilty as accessory to an 
assault with intent to murde r : State v. Mower, 
68-61. 

The essential elements of the crime of as
sault with intent to commit murder are the 
assault, the specific intent to kill, and the 
malice aforethought. I t is not necessary that 
the indictment charge deliberation or premed
itation as required for first degree of murder : 
State v. Keasling, 74-528. 

And where the verdict of the jury is not 
supported by evidence of malice aforeth *» ght 
the court may sentence defendant for assault 
wi th intent to commit manslaughter : Ibid. 

W h a t c o n s t i t u t e s : It must appear that 
the intent ot defendant was to gratify his pas
sions, notwithstanding any possible resistance 
prosecutrix should m a k e : State v. Cross, 12-
66; Statev. Hagerman, 47-151. 

The intent to commit the crime of rape nec
essarily includes an at tempt to overcome the 
resistance of the woman and accomplish the 
connection by force; and to establish assault 
with intent to commit rape, the evidence 
must show that the assault was made with the 
intent to use whatever degree of force might 
be necessary to overcome the resistance and 
accomplish the object: State v. Canada, 68-
397; Statev. Kendall, 73-255. 

Assault with intent to commit rape does not 
necessarily include assault and battery : State 
v. McDevilt, 69-549. 

Defendant may be found guilty of an 
assault with intent to commit, etc., a l though 
a t the t ime of accomplishing the act there was 
such consent as to deprive the act of the char
acter of rape: State v. Cross, 12-66; State v. 
Atherton, 50-189. 

Assault with intent to carnally know a child 
under the age fixed by § 5160, is an assault 
with intent to commit rape, and in such case 
it is not necessary to prove that defendant 
knew the fact as to the age of the child. Proof 
of tha t fact itself is sufficient: State v. New

ton, 44-45. And upon a similar point, see 
State y. Ruhl, 8-447. 

E v i d e n c e : In a prosecution for this crime 
the conduct of the parties towards each other, 
both before and after the alleged offense, may 
be shown in evidence: Mallett v. Beale. 66-70. 

Facts in a particular case held sufficient to 
show the intent with which the assault was 
commit ted: Statev. Mclntire, 66-339. 

Evidence of intoxication is admissible for 
the purpose of showing absence of intent in 
such a case: State v. Donovan, 61-369. 

The ju ry should be told tha t if they find 
from the evidence that defendant was so 
d runk as to be incapable of an intent to ravibli 
the prosecutrix they should find him not 
gui l ty : Ibid. 

There is no legal presumption tha t any 
offense or any specific result is intended by a 
man chasing a woman : Ibid. 

Under the facts of a particular case, a new 
trial was granted for the insufficiency and un
satisfactory nature of corroborating testimony, 
and for wan t of proper instructions as to the 
effect of a jest as indicating criminal in tent : 
Statev. Warner, 25-200. 

Whether the provisions of § 5958, requiring 
corroboration of evidence of the injured party 
in a prosecution for rape, are applicable in an 
assault wi th an intent to commit rape, queere: 
State v. Melntire, 66-339. 

5173. W i t h i n t e n t to m a i m , r o b , s t ea l , e t c . 3874. If any person as
sault anotiier with intent to maim, rob, steal, or commit arson or burglary, he 
shall be punished by imprisonment in the penitentiary not exceeding five 
years, or by fine not exceeding one thousand dollars, or by both fine and im
prisonment at the discretion of the court. [E., § 4216; C , '51, § 2593.] 

One who intentionally bites off a person's ear is guilty of an assault with intent to disfigure, 
and not merely with intent to injure: State v. Clark, 69-196. 

5 1 7 4 . G r e a t b o d i l y i n j u r y . 3875. If any person assault another with 
intent to inflict a great bodily injury, he shall be punished by imprison merit 
in the countv jail not exceeding one year, or by fine not exceeding five hun
dred dollars.' [E., § 4217; C , '51, § 2594.] 

This crime is sufficiently charged in an in- wilfully and maliciously struck and beat the 
formation which accuses defendant of an as- person injured with intent of doing him great 
sault and battery, alleging tha t defendant bodily i n ju ry : State v. Carpenter, 23-506. 
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a great bodilv injury is for the jury: State v. 
Oillett, 56-459. 

Where a person makes an assault on an
other and inflicts upon him an injury of a 
more grave and serious character than an or
dinary battery, the presumption is warranted 
that he intended to inflict a great bodily in
jury, if there is no evidence tending to show 
that he intended a less injury: Ibid. 

While a person is presumed to have in
tended all consequences which are to be ordi
narily apprehended as the result of his act, 
yet expert evidence is not admissible to show 
what results might have been apprehended by 
a physician of skill and experience as likely to 
result from such an assault: Fleming v. Hull, 
73-598. 

An indictment charging an assault and bat
tery with intent to inflict great bodily injury 
does not charge more than one offense. The 
battery is simply an aggravation: Cokely v. 
State, 4-477. 

When the felonious intent is shown, that 
which would be an assault if unaccompanied 
with such intent will be such when thus ac
companied : State v. Malcolm, 8-413. 

Under an indictment for this offense de
fendant may be convicted of a simple assault, 
as provided in § 5851: Orton v. State, 4 G. Gr., 
140. 

A great bodily injury is an injury to the 
person of a more grave and serious character 
than an ordinary battery, but it cannot be 
definitely defined*. The question whether the 
injury inflicted in a particular case constitutes 

5 1 7 5 . W i t h i n t e n t to c o m m i t a n y f e lony . 3876. If any person as
sault another with intent to commit any felony or crime punishable by impris
onment in the penitentiary, where the punishment is not otherwise prescribed, 
he shall be punished by imprisonment in the penitentiary not more than five 
years, or by fine not exceeding five hundred dollars and imprisonment in the 
county jail not more than one year. [E., § 4218; 0., '51, § 2595.] 

Under this section an assault with intent to 
commit manslaughter mav be punished: State 
v. White, 45-325. 

To convict of assault with intent to commit 
murder the evidence should show that defend
ant's act was unlawful, that it was committed 
with intent to take life, and that it was with 

5 1 7 6 . Ming le p o i s o n w i t h food, etc . 3877. If any person mingle any 
poison with any food, drink, or medicine, with intent to kill or injure any 
human being, or wilfully poison any spring, well, cistern, or reservoir of water, 
he shall be punished by imprisonment in the penitentiary not exceeding ten 
years and hv fine not exceeding one thousand dollars. [E., §4219; C , '51, 
| 2596.] 

5 1 7 7 . A s s a u l t a n d bat tery . 3878. Whoever is convicted of an assault, 
or an assault and battery, where no other punishment is prescribed, shall be 
punished by imprisonment in the county jail not exceeding thirty days, or by 
fine not exceeding one hundred dollars. [E., § 4220; C , '51, § 2597.] 

malice aforethought. If the evidence as to 
malice aforethought is not sufficient to sup
port the verdict of the jury, the court may, 
on motion for new triai, sentence defendant 
for assault with intent to commit man
slaughter: State v. Keasling, 74-528. 

Assaul t ; w h a t cons t i tu tes : To consti
tute an assault it is not necessary that de
fendant should have been in such position as 
to inflict injury on the person assaulted with 
the weapon used, provided it appears that he 
intended and endeavored to inflict such injury 
and had means and ability to do so, and was 
only prevented from doing so by the inter
ference of others: State v. Malcolm, 8-413. 

It is an assault to present an unloaded gun 
or pistol'at another in a manner calculated to 
terrify the person aimed at, if the latter does 
not know or has no reason to believe that the 
weapon is not loaded: State v. Shepard, 10-
126. 

An indictment charging that defendant did 
make an assault with a certain dangerous 
weapon, to wit, a gun with which he was 
armed, etc., but not alleging that the gun was 
loaded, nor the manner of using it, nor that 
it was pointed or discharged, held sufficient to 
charge an assault: Ibid. 

An assault may be committed without doing 
any personal injury: State v. Myers, 19-517. 

Assaul t and b a t t e r y : The statute merely 

prescribes the punishment for the offenses of 
assault, and assault and battery, and leaves 
them to be defined by the common law: State 
v. Twogood, 7-252. 

It constitutes assault and battery to forcibly 
and violently take property claimed under 
chattel mortgage from the person in possession 
thereof, where it is necessary, in order to 
effect the purpose, to inflict personal injury: 
State v. Boynton, 75-753. 

Jus t i f ica t ion: Angry words are no justifi
cation for an assault and battery. Neither is it 
unlawful for a party to forbid an angry peroon 
coming upon the former's premises: Thomp
son v. Mumma, 21-65. 

The fact that an officer has levied upon 
property exempt from seizure is no justifica
tion for an assault: Cokely v. State, 4-477. 

In a prosecution for an assault it is not 
proper to ask the prosecuting witness whether 
he had not at a previous time struck the de
fendant : State v. Montgomery, 65-483. 

H o w charged : Information charging de
fendant with inhumanly beating his own child 
sufficiently charges the offense of assault and 
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bat tery; but the name of the person on whom acts were done in anger and in a wilful man 
the offense was committed should be given: ner, and with the purpose to hurt and inflict 
State v. Bitman, 13-485. corporal in ju ry : Slate v. Boynton, 75-753. 

An information for assault and battery is As to assault included in other crimes, see 
sufficient which charges violent beating, notes to § 5851. 
wounding, etc.. without alleging tha t such 

5 1 7 8 . C a r r y i n g concea led w e a p o n s . 3879. If any person carry upon 
his person any concealed weapon, he shall be deemed guilty of a misde
meanor, and upon conviction shall be fined not more than one hundred dol
lars, or imprisoned in the county jail not more than thirty days; provided, 
that this section shall not apply to police officers and other persons whose 
duty it is to execute process or warrants, or make arrests. 

The intent or purpose with which the the weapon was so carried, and that it was a 
weapon is carried is not an element of the weapon. If the weapon was carried through 
offense, nor is it required that it be carried restraint, or ignorance, or for any innocent or 
with defendant's knowledge, or wilfully, tha t lawful purpose, such fact may be shown by 
is, with set purpose. The obvious purpose is the defense; it need not be negatived in the 
to forbid the carrying of weapons on the per- indic tment : State v. Williams, 70-52. 
son with the knowledge of the accused that 

C H A P T E E 3. 

OFFENSES AGAINST PBOPEBTY. • 

5179. B u r n i n g i n h a b i t e d d w e l l i n g i n n ight - t ime . 3880. If any per
son wilfully or maliciously burn in the night-time, the inhabited building, 
boat, or vessel of another, or wilfully and maliciously set fire to any other 
building, boat, or vessel owned by himself or another, by the burning whereof 
such inhabited building, boat, or vessel is burnt in the night-time, he shall be 
punished by imprisonment m the penitentiary for life or any term of years. 
[E., §4222'; C , ' 5 1 , § 2598.] 

5180. I n d a y - t i m e . 3881. If airy person wilfully or maliciously burn in 
the day-time the inhabited building, boat, or vessel of another, or any build
ing, boat, or vessel adjoining thereto; or wilfully and maliciously set fire to 
any building, boat, or vessel owned by himself or another, by the burning 
whereof such inhabited building, boat, or vessel is burnt in the day-time; or 
in the day-time wilfully and maliciously set fire to any building, boat, or ves-

. sel owned by himself or another, by the burning of which any such inhabited 
building, boat, or vessel is burnt in the night-time, he shall be punished by 
imprisonment in the penitentiary for a term not exceeding thirty years. [E., 
§4223; C , '51, § 2598.] 

[The last word of this section, in the original rolls, is " d a y s " instead of " years," but as the 
Revision and the Code commissioners' report each have the section as hero given, the word 
" years " is retained as in the printed Code, the substitution of " days " in the original being 
evidently a mi&take corrected by the editor. It admits, however, of serious doubt whether the 
strict language of the original would not govern in such case.] 

5181. Burning uninhabited dwelling, etc.,.in night-time. 3882. If 
any person wilfully and maliciously burn in the night-time, any uninhabited 
dwelling-house, boat, or vessel belonging to another, or any court-house, jail, 
college, church or any building erected for public use, or any other building, 
boat or vessel, by the burning whereof any building, boat, or vessel men
tioned in this section is burnt in the night-time, he shall be punished by im
prisonment in the penitentiary not exceeding twenty years. [E., § 4224; C , 
'51, § 2600.] 

5182. I n the day- t ime . 38S3. If any person wilfully and maliciously 
burn in the day7-time any building, boat, or vessel mentioned in the preceding 
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section, he shall be punished by imprisonment in the penitentiary not exceed
ing fifteen years. [E., § 4225; C , '51, § 2601.] 

5183. Burning mills, locks, dams, depots, etc. 3884. If any person 
wilfully and maliciously burn, either in the night or day-time, any warehouse, 
store, manufactory, mill, railroad depot, barn, stable, shop, office, outhouse, or 
any building whatsoever of another, other than is mentioned in the preceding 
sections of this chapter, or any bridge, lock, dam, or flume, he shall be puu-
lshed bv imprisonment in the penitentiary not exceeding ten years. [E., 
§ 4226 ; " C , ' 5 1 , §2602.] 

An indictment charging defendant wi th building was not a barn but only a shed : State 
burning a certain '•building, etc., called a v. Smith, 28-565. 
barn," held sufficient, though in fact the 

5 1 8 4 . S e t t i n g f i re w i t h i n t e n t t o b u r n . 3885. If any person set fire 
to any building, boat, or vessel mentioned in the preceding sections of this 
chapter, or to any material with intent to cause any such building, boat, or 
vessel to be burnt, he shall be punished by imprisonment in the penitentiary7 

not exceeding five years, or by fine not exceeding one thousand dollars and 
imprisonment in the county jail not more than one year. [R., § 4227; 0., 
'51, § 2603.J 

An averment that defendant set fire to cer- Where defendant set a lighted candle in hay 
tain material in the store of a person named is and other combustible material , w i th intent to 
not sustained by proof that he set fire to such burn a barn, but neither the barn nor the ma-
material in a building owned by such person terial was ignited or burned, held tha t , never-
but in a room occupied by a tenant as a s tore : theless, he was guil ty under this section. The 
State v. Tennery, 9-436. l ighting of the candle was '• set t ing fire, etc., 

But in such case an averment that the fire to any ma te r i a l : " Stale v. Johnson, 19-230. 
was applied in a room within the store build
ing of such person, held proper: Ibid. 

5185. Burning or destroying lumber, fences, grain, etc. 3886. If 
any person wilfully and maliciously burn, or otherwise destroy or injure any 
pile or parcel of wood, boards, timber, or lumber, or any fence, bars, or gate, 
or any grain, hay, or other vegetable product severed from the soil, or any 
standing tree, grain, grass, or other sta.nding product of the soil, the property 
of another, he shall be punished by imprisonment in the penitentiary not more 
than five years, or by fine not exceeding five hundred dollars and imprison
ment in the county jail not exceeding one year. [E., § 4228; C , '51, § 2604.] 

5 1 8 6 . L i a b i l i t y of m a r r i e d w o m a n . 3887. The preceding sections of 
this chapter, severally, extend to a married woman who commits either of 
these offenses therein described, though the property burnt or set fire to mav 
belong partly or wholly to her husband. [E.. $ 4229; C , '51, § 2605.] 

5 1 8 7 . B u r n i n g t o i n j u r e i n s u r e r s . 3888. If any person wilfully burn 
any building, goods, wares, merchandise, or other chattels which are insured 
against loss or damage by fire, or wilfully cause or procure the same to be 
burned, with intent to injure the insurer, whether such person be the owner 
of such property or not, he shall be punished by imprisonment in the peniten
tiary not exceeding ten years. [E., § 4230; C , '51, § 2606.] 

5 1 8 8 . S e t t i n g o u t fire. 3889; 17 G. A., ch. 55. If any person wilfully, 
or without using proper caution, set fire to and burn, or cause to be burned, 
any prairie or timbered land, or any inclosed or cultivated field, or any high
way, by which the property of another is injured or destroyed, he shall be 
fined not exceeding five hundred dollars, or imprisoned in the county jail not 
more than one year, or bv both fine and imprisonment in the discretion of the 
court. [E., § 4231; C , '51, § 2607.] 

Under this section, held, tha t a par ty was 241, and cases cited. And see notes to follow-
liable for damages resulting to others, only ing section. 
where he set the fire out wilfully or wi thout Under s tatute somewhat similar to this, bu t 
using the proper caut ion: Conn v. May, 36- providing tha t the par ty sett ing out a fire 



1518 CODE OF CRIMINAL PROCEDURE. [CODE, g§ 3890, 3891. 

should be liable for damages sustained, held, the fire to pass over his premises so as to in-
that he would not be liable where he had not jure another : De France v. Spencer, 2 G. Gr., 
willingly or maliciously permitted or suffered 462; Hanlon v. Ingram, 3-81. 

5 1 8 9 . A l l o w i n g fire to escape. 3890. If any person set fire to and 
burn, or cause to be burned, any prairie or timber land, and allow such fire to 
escape from his control, between the first day of September in any year and 
the first day of May following, he shall be deemed guilty of misdemeanor, 
and, upon conviction thereof, shall be punished by imprisonment in the county 
jail not more than thirty days, or by fine not exceeding one hundred dollars. 
[9 G. A., ch. 53.] 

Betting out fire in a cultivated field is not 
within the scope of this section: Brunell v. 
Hopkins, 42-429. (But see, now, the previous 
section as amended.) 

Under this section a par ty is absolutely 

liable for all damages resulting from the act 
prohibited, without regard to the question of 
negligence: Conn v. May, 36-241. See note 
to preceding section. 

5 1 9 0 . B u r g l a r y . 3891. If any person break and enter any dwelling-
house in the night-time, with intent to commit any public offense; or, after 
having entered with such intent, break any such dwelling-house in the night
time, he shall be deemed guilty7 of burglary, and shall be punished according 
to the aggravation of the offense as is provided in the next two sections. 
[JR., §4232; C , ' 5 1 , §2608.] 

B r e a k i n g : The pushing open of a closed 
door is a sufficient breaking within the mean
ing of the law to constitute burglary : State v. 
Reid, 20-413. 

I n d i c t m e n t : An indictment charging 
burglary in breaking and entering a house de
scribed as the property of a man whose wife 
owned the legal title, the property being occu
pied as a homestead, held proper, the posses
sion being in the person named, as head of the 
family: State v. Short, 54-392. 

When the indictment charged tha t the 
building broken and entered was the property 
of H. , held, that proof that H. was in posses
sion as tenant was sufficient proof of owner
ship : State v. Golden, 49-48. 

Burglary is an offense against the possession. 
At common law the ownership was required 
to be laid in the tenant or person in possession, 
and this rule is not changed by any provision 
ol statute, although, under § 5687, it would 
probably be immaterial whether the possession 
was laid in the land owner or the tenant if the 
offense was in other respects sufficiently de-
scubed : Statev. Rivers, 68-611. 

In a prosecution for burglary it is material 
onh to prove tha t the person named in the in-
dn tment as owner was in occupancy and pos
session of the bui lding: State v. Teeter, 60-
71?. 

I t is not necessary that the indictment for 
burglary should allege that some one was in 
the house at the time of the commission of the 
c r ime: Statev. Reid, 20-413. 

I t io not necessary that the indictment show 
that goods, wares and merchandise ^veIe kept 
for ute , sale or deposit in the bm'd ing ; nor 
is it necessary tli<*t the indictment set out the 
names oi the dwellers in the house. An er-
r moons allegation as to the ownership of the 
building i; not malerial when the crime is in 
other 'cspects described with sufficient defi-
n'tccoo!.!: Statev. E.nmons, 72-265. 

T i m e : In an indictment for burglary, held, 
tha t an allegation oi breaking and entering 
on a certain day, in the night-dme of said day, 

constituted a sufficient allegation that the of
fense was committed in the night- t ime: State 
v. Ruby, 61-86. 

The heinousness of the crime committed in 
the night-t ime is deemed much greater than 
when committed in the day- t ime: State v. 
Frahm, 73-355. 

I n t e n t : An indictment charging a break
ing and entering with intent to commit lar
ceny is sufficient wi thout averring tha t the 
intention was to steal property of a greater 
value than twenty dollars: State v. Jones, 10-
206. 

The fact that an indictment for burglary 
does not charge the breaking and entry as 
'• burglarious " does not render the indictment 
bad. The breaking and entering with the re
quired intent constitute the cr ime: State v. 
Short, 54-392. 

The intent being made a necessary element 
in the crime here defined, intoxication may
be weighed by the jury in considering whether 
such intent existed: State v. Bell, 29-316. 

E v i d e n c e : Proof of a larceny committed 
after the breaking and entering is admissible 
as showing the intent with which the breaking 
and entry were commit ted: State v. Golden, 
49-48. 

The fact of the breaking and entry may be 
considered in determining the intent with 
which the breaking and entry were com
mitted, in connection with the other circum
stances of the case: State v. Teeter, 69-717. 

The possession of goods recently stolen in 
connection wi th the commission of a burg
lary is not of itself sufficient evidence upon 
which to find defendant guilty of the burg
lary : State v. Shaffer, 59-290; State v. Til-
ton, 63-117. 

But such possession, in connection with 
other evidence of guilty conduct, such as the 
possession of burglarious tools, etc., is prima 
facie evidence or guilt, sufficient to convict: 
State v. Reid, 20-413. 

The mere possession of goods stolen from the 
building in which the burglary is alleged to 
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have been committed does not have the same breaking and entering wi th intent to commit 
tendenc}' to connect the person found in the larceny, and the crime of larceny alone, can-
possession of such goods with the burglary as not bo committed by the same act so as to con-
it does with the larceny, and is not prima st i tute a compound offense under § 5885: State 
facie evidence of guilt of the burglary; but v. Ridley, 48-370: State v. Rhodes, 48-702: 
when it is shown that the two offenses were State v. McFarland, 49-99. 
committed at the same time, and by the same Under an indictment which charges both 
person, the fact of the possession of goods the felonious breaking and entering, anil lar-
stolen at that time from the building has nee- ceny, the latter charge may be disrei>ard"d 
essarily the same tendency to prove the person and trial and conviction had under the foi mer : 
in possession thereof guilt}7 of burglary as of State v. Hayden, 45-11; State v. Shaffer, 59-
the larceny: State v. Rivers, 68-611; State v. 290. 
Frahm, 73-355. See further as to compound offenses, etc., 

C o m p o u n d offense: The two offenses of § 5685 and notes. 

5191. Being armed or assaulting a person. 3892. If such offender, 
at the time of committing such burglary7, is armed with a dangerous weapon, 
or so armed himself after having entered such dwelling-house, or actually as
sault any person being lawfully therein, or has any confederate present aiding 
and abetting in such burglary, he shall be punished by imprisonment in the 
penitentiary for life or any term of years. [E., § 4233; C , '51, § 2609.] 

The portion of an indictment charging assault wi th inlent to murder may be dismissed and 
defendant tried for burglary alone: State v. Struble, 71-11. 

5192. W h e n n o t a r m e d . 3893. If such offender commit such burglary 
otherwise than is mentioned in the preceding section, he shall be punished by 
imprisonment in the penitentiary not exceeding twenty years. IE., § 4234; 
C , '51, § 2610.] 

5 1 9 3 . P o s s e s s i o n of b u r g l a r ' s t oo l s . 15 6 . A., ch. 13. § 1. If any per
son shall be found, having in his possession at any time any burglar tools or 
implements, with intent to commit the crime of burglary, he shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine not exceeding one hundred dollars, or by imprisonment in the county jau 
not exceeding thirty days, and it shall be the duty of the court before whom 
such conviction is had to retain possession of such burglar tools or implement-;, 
to be used in evidence in any court in which said person is tried. 

5 1 9 4 . O t h e r b r e a k i n g s a n d e n t e r i n g s . 3894. If any person with in
tent to commit any public offense, in the day-time break and enter, or m the 
night-time enter without breaking, any dwelling-house; or at any time break 
and enter any office, shop, store, warehouse, railroad car. boat, or vessel, or 
any buildings in which any goods, merchandise, or valuable things are kept 
for use, sale, or deposit, he shall be punished by imprisonment in the peniten
tiary not more than fen years, or by fine not exceeding one hundred dollars 
and imprisonment in the county jail not more than one year. [It.. §4235; 
C , '51, § 2611; 13 G. A., ch. 185.] 

One who receives the stolen goods is not an known it should be so s ta ted : State v. Mor-
accomplice in the crime of breaking and en- risey, 22-158. 
teriug heie defined: State v. Hayden, 45-11. While the offense defined by this section is 

The crime of entering a dwelling-house in similar to that ot burglary, defined by «5 5190, 
the night-time with intent to commit a public an indictment which desc r ibe the houie as a 
offense is included m tha t of burglary, under place " in which goods were kept for use, sale 
the piovisions ol § 5851, so that under an in- and deposit," sufficiently specifies that t ! i j 

dictment for the latter offense a defendant offense charged is one under this section, and 
may be convicted of the former: Statev. Max- not under tne other : State v. Franks, 64-39. 
well. 42-208. Possession of burglarious tools wi thm a lew 

The offense is against the owner of the build- hours al ter the commission A the c a m e mav 
ing, and his name, and not tha t of the owner be proven as tending to connect defendant 
ol goods, etc., therein, which the accused m- with the crime, and aw h e \ 'deuce is aum.s -
tended to steal, should be given m the indict- ble lor that pui pose ul thcv^u if shov t m rt-Ut 
ment. If tho name of such owner is not a distinct sutsUintn e ofiea^e ; Ibid. 

5185. Attempting to break and enter. 18 «J, A , ch. 11, § 1. If any 
person, with intent lo commit anj7 public offense, shall a> lempt to break and 
enter any dwelling-house, at any time, or to enter any tl vohing-housc m the 
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night-time without breaking, or at any time to break and enter any office, 
shop, store, warehouse, railroad car, boat, vessel, or any building in which any 
goods, merchandise, or valuable things are kept for use, sale or deposit, he 
shall be punished by imprisonment in the penitentiary not more than five 
years, or byline not exceeding three hundred dollars and imprisonment in the 
county jail not more than one year. 

5 1 9 6 . Se l l ing o r c o n c e a l i n g m o r t g a g e d p r o p e r t y . 3895. If any mort
gagor of personal property, while his mortgage of it remains unsatisfied, wil
fully destroj7, conceal, sell or in any manner dispose of the property coverpd 
by7 such mortgage without the consent of the then holder of such mortgage, he 
shall be deemed guilty of larceny and be punished accordingly. [E., § 4236.] 

A n indictment under this section should by the mortgagor is not void under this stat-
aver that the mortgage remains unsatisfied: utory provision: Tootle v. Taylor, 64-629. 
Slate v. Gustafson, 50-194. I t is the selling of mortgaged property with-

The consent of the mortgagee here contem- out the consent of the then holder of the niort-
plated, while it prevents the act from being a gage that is made criminal. Consent of tiie 
crime, does not constitute a waiver of his lien mortgagor, given before the execution of the 
on the property: Oswald v. Hayes, 42-104, 106. mortgage, tha t the mortgaged propeity may 

Where a mortgage of personal property pro- be sold, may, however, constitute a continuing 
vided that , if the mortgagor removed it from consent, at least until the act consentfd to 
the county, the mortgagee might take posses- could properly bo done, and may prevent an 
sion of and sell it, held, tha t a mere removal act in accordance with such consent from being 
from the county would constitute no offense criminal. The rule as to the inadmissibility of 
under this section, and a subsequent conceal- parol evidence to contradict a writ ten contract 
ment or sale would not be an offense in the is not applicable in such case. If the consent 
county where the mortgage was executed; but is such, in whatever way it may be given, that 
it seems the offense would be committed in the the seller honestly believes that he is author-
county from which the property was thus sub- ized to sell the property, his honest act cannot 
sequently taken for the purpose of concealment be converted into a criminal one by the rules 
and sale: State v. Julian, 48-445. of evidence: Walker v. Camp, 69-741. 

A subsequent mortgage of the same property I t is not criminal to purchase mortgaged 
chat tels : McDonald v. Norton, 72-652. 

5197. D r i v i n g a w a y s tock . 3896. If any person knowingly or wilfully 
drive off, or suffer or permit to be driven off, any horned or other stock of an
other to a distance exceeding three miles from the residence of the owner, or 
of his agent having charge of such stock, or the range in which such stock is 
usually in the habit of running, without the consent of such owner or agent, 
he shall be punished by a fine not exceeding one hundred dollars, or by im
prisonment in the county jail not exceeding thirty days; and any justice of 
the peace in any county through which the stock thus driven off should pass, 
or in which it may be found, shall have jurisdiction of the offense. [9 G. A.. 
ch. 34, §§ 1, 2; 12 G. A., ch. 108; 14 G. A., ch. 88.] 

To authorize a recovery under this section of the fact that the animal had entered his 
for damages suffered it is necessary to allege drove and was being taken away : Chamber-
and prove that defendant had knowledge lain v. Gage, 20-303. 

5198. Stealing or knocking off fruit in day-time. 3897. If any 
person maliciously or mischievously enter the inclosure of another, with intent 
to knock off, pick, destroy, or carry away; or having lawfully entered, do after
wards wrongfully knock off, pick, destroy, or carry awaj7 any apples, peaches, 
pears, plums, grapes, or any other fruit or flower of any tree, shrub, bush, or 
vine, he shall be punished, for the first offense, by a fine not less than five dol
lars nor exceeding one hundred dollars, with the costs of conviction, or by 
imprisonment in the county jail not exceeding thirty days; and should any 
person be found guilty of a second violation hereof, he shall be fined not less 
ihan ten dollars and costs of conviction, or imprisonment as above provided. 
[9 G. A., ch. 120; 12 G. A., ch. 74, § 1.] 

5 1 9 9 . S a m e i n n i g h t - t i m e . 3898. If any person maliciously or mis
chievously enter the inclosure of another in the night-time and knock off, 
pick, destroy, or carry away any apples, peaches, pears, plums, grapes, or 
other fruit or flower of any tree, shrub, bush, or vine; "or, if any7 person hav-
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ing entered the inclosure of another in the night-time, with the intent to 
knock off, pick, destroj7, or carry away any fruit or flower as aforesaid be act
ually found therein, he shall, on conviction thereof, be punished by a fine not 
less than twenty-five nor to exceed one hundred dollars and costs of con
viction, or by imprisonment in the county jail not exceeding thirty days. [12 
G. A., ch. 74, § 2.] 

A party has no r ight to prevent a trespass of life, or by inflicting great bodily injury, as by 
this kind by the use of means dangerous to a spr ing-gun: Hooker v. Miller, 37-613. 

5 2 0 0 . D e s t r o y i n g or in jur ing f ru i t t r ee s . 3899. If any person ma
liciously or mischievously bruise, break, pull up, cut down, c a m 7 away, destroy, 
or in anywise injure any fruit or ornamental tree, shrub, or vine, growing or 
standing on the land of another, he shall be punished by a fine not less than 
ten nor exceeding one hundred dollars and costs of conviction, or by impris
onment in the county jail not exceeding thirty days. [Same, § 4.] 

5 2 0 1 . D i s t u r b i n g stock. 3900. Any person who knowingly discharges 
fire-arms of any description within, or in the immediate vicinity of, any inclos
ure where cattle, hogs, or sheep are being fed for the purpose of fattening the 
same; or any person who enters such inclosure with fire-arms, or dog, unless 
such person shall be the owner of said stock, or have the control of the same, 
or shall have permission from such owner or the person having control thereof 
to enter said premises, shall be guiltv of a misdemeanor. [14 G. A., ch. 14, 

[Sec. 8901 is repealed by § 2496a.] 

INTERFERENCE W I T H EAILWAYS. 

5 2 0 2 . S h o o t i n g or t h r o w i n g a t t r a i n . 16 G. A., ch. 148, § 1. If any 
person shall throw any stone, or other substance of any nature whatever, or 
shall present or discharge any gun, pistol, or other fire-arm at any railroad 
train, car, or locomotive engine he shall be deemed guilty of a misdemeanor 
and be punished accordingly. 

5 2 0 3 . J u m p i n g off c a r s i n m o t i o n . 16 G. A., ch. 148, § 2. If any 
person not employed thereon, or not an officer of the law in the discharge of 
his duty, without the consent of the person having the same in charge, shall 
get upon, or off, any locomotive engine, or car of any railroad company while 
said engine or car is in motion, or elsewhere than at the established depots of 
such company, or who shall get upon, cling to, or otherwise attach himself to 
any such engine or car, for the purpose of riding upon the same, intending 
to jump therefrom, when sucn engine or car is in motion, he shall be guilty 
of a misdemeanor and be punished by fine not exceeding one hundred dollars, 
or by imprisonment not exceeding thirty days. 

"Where the recovery for injury received freedom from contr ibutory negligence, prove 
while getting off of a train while in motion is t ha t the act was wi th the consent of the con-
sought to be defeated on the ground that such duc tor : Raben v. Central Iowa R. Co., 74-
act vi as unlawful and constituted contributory 732. 
negligence, plaintiff may , under allegation of 

5 2 0 4 . U n c o u p l i n g l o c o m o t i v e o r c a r s . 19 G. A., ch. 112, § 1. If any 
person shall wilfully and maliciously uncouple or detach the locomotive or 
tender or any of the cars of any railroad train, or shall m any manner aid, 
abet, or procure the doing of the same, such person shall be punished by im
prisonment in the state penitentiary not exceeding five years, or by fine not 
exceeding one thousand dollars, or both, at the discretion of the court. 

5 2 0 5 . Se i z ing o r r u n n i n g l o c o m o t i v e . 19 G. A., ch. 112, § 2. If any 
person shall unlawfully seize upon any locomotive, with or without any ex
press, mail, baggage, or other car attached thereto, and run the same upon 

Von. 11 — 96 
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any railroad, or shall aid, abet, or procure the doing of the same, such person 
shall be punished by imprisonment in the state penitentiar}7 not exceeding ten 
years, or by fine not exceeding two thousand dollars, or both, at the discretion 
of the court. 

5206. Wrongfully running hand-car. 19 G. A., ch. 112, § 3. If atn 
person shall, without permission from the proper authority, wrongfully take 
or run any hand-car upon any railroad in this state, he shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be fined not more than one 
hundred dollars, or imprisoned not more than thirty days, at the discretion of 
the court: Provided, that if by such unlawful use of any hand-car any loco
motive or car is thrown from the track, or a collision produced, or any person 
injured thereby, he shall, on conviction, be imprisoned in the penitentiary for 
a term of not more than five years; and provided further, that if by reason 
of such unlawful use of any hand-car any person is killed, such person so of
fending shall be deemed guilty of manslaughter. 

5207. Interference with air-brake or bell-rope; arrest. 19 G. A., 
ch. 112, $4. if anv person not ;in employee upon the railroad shall wrongfully 
interfere with any automatic air-brake or bell-rope upon any railroad car, or 
use the same for the purpose of stopping or in any way controlling the move
ment of the train, [he] shall be subject to the penalty provided in section three 
of this act [§ 5206] for the unlawful running of a hand-car on any railroad: 
and any conductor or brakeman on a railroad tram shall have power to arrest 
such person so offending and deliver him to some peace officer on the line of 
the railroad. 

C H A P T E E 4. 

LARCENY AND RECEIVING STOLEN GOODS. 

5 2 0 8 . L a r c e n y d e n n e d . 3902. If any person steal, take, and carry 
away of the property of another, any money, goods, or chattels; any writ, 
process, or public record; any bond, bank-note, promissory note, bill of ex
change, or other bill, order, or certificate; or any book of accounts respecting 
money, goods, or other things; or any deed or writing containing a convey
ance of real estate; or any contract in force; or an}' receipt, release, or de
feasance; or any instrument or writing whereby any demand, right, or obli
gation is created, increased, extinguished, or diminished, he is guilt}7 of larceny, 
and shall be punished, when the value of the property stolen exceeds the sum 
of twenty dollars, by imprisonment in the penitentiary not more than five 
years; and when the value of the property stolen does not exceed the sum of 
twenty dollars, by fine not exceeding one hundred dollars, or imprisonment 
in the county jail not exceeding thirty days. [E., § 4237; C , '51, § 2212.] 

F e l o n i o u s t a k i n g : To constitute larceny 
the property must have been feloniously taken 
from the owner without his consent, or ob
tained by false representations, etc. If given 
by the owner to the defendant by virtue of 
his employment as agent, servant, or other
wise, and afterwards converted, the offense is 
embezzlement: Ennis v. State, 3 CT. Gr., 67. 

A felonious taking is a taking without color 
of r ight or excuse for the act, and it may 
safely be said that there was no color of r ight 
or excuse if the defendant knew that he had 
no au thor i ty to take the property, and with 
this knowledge he knowingly carried it away 

and converted it to his own use : State v. 
Rivers, 60-381. 

A taking from the person is not necessary" 
to constitute larceny (a special penalty there
for being provided in § 5211); and picking up 
money dropped by another, with unlawful in
tent, and converting the same to one's own 
Use without the knowledge of the owner, is 
sufficient to constitute the offense: State v. 
Pratt, 20-267. 

If the original possession of the property 
was innocent a subsequent conversion will not 
constitute larceny: Statev. Wood, 46-116. 

Where an auctioneer employed to sell ini-
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Xiounded animals sold one of them as his own, 
and it was taken away by the purchaser, held, 
t ha t there was sufficient taking to constitute 
larceny on the part of the person selling: 
State v. Hunt, 45-673. 

A pledgee has such special property in the 
th ing pledged tha t a taking from him by the 
pledgor may be larceny: Bruley v. Rose, 57-
651. 

I n t e n t : Taking property into possession 
wi th intent to appropriate it is larceny, al
though the property is afterward let go, the 
lat ter fact being proper to be considered by 
the j u ry in determining the intent with which 
possession was t aken : Georgia v. Kepford, 
45-48. 

To warrant a conviction for larceny the 
prosecution should show that possession was 
t aken with the intent then existing in t he 
mind of defendant to steal the property. Such 
intent, however, may be shown by subsequent 
acts and conduct : State v. Wood, 46-116. 

If one sell or dispose of the property of 
another under the well founded, though er
roneous, belief tha t he is authorized so to do. 
he is not guilty of larceny: State v. Barrack-
more. 47-684. 

The act of an employee in giving away the 
employer's property, al though without au
thority, may not necessarily constitute lar
ceny, if the circumstances are such as to neg
ative a criminal in ten t : Mielenz v. Quasdorf, 
68-726. 

In a prosecution for larceny of two colts, 
held, tha t evidence tha t the sale of the colts 
by a former owner to the prosecutor was a 
mere sham, and tha t they had afterward been 
sold by such former owner to defendant, 
should have been admi t ted : State v. Waltz, 
52-227. 

A pretended claim that money taken is due 
for services will not constitute a defense if it 
appears from the circumstances that such 
claim was a sham and tha t defendant intended 
to fraudulently appropriate the money : State 
v. Bond, 8-540. 

Where defendant offered to prove by one a t 
whose house he stopped that his acts were 
such as to show tha t it was not his intention 
to steal the property, held, tha t such offer 
was too indefinite and the evidence was prop
erly excluded: State v. Hart, 29-268. 

L o s t p r o p e r t y : To render the finding or 
conversion of lost property larceny, it mus t 
be shown that the person so finding and con
vert ing knew the owner of the property: State 
v. Taylor, 25-273. 

The crime of larceny as to lost property con
sists in the original taking and not in a subse
quent lack of diligence in at tempting to find 
the owner, nor in a subsequent conversion. 
The omission to take the steps required by 
s tatute for the finding of the owner will not 
render the par ty guil ty of larceny, if the 
owner was not known at the t ime of the tak
ing : State v. Dean, 49-73. 

If one picks up a pocket-book which has 
been dropped from the pocket of the owner, 
and with an unlawful intent converts it to his 
own use without the knowledge of the owner, 
he is guilty of larceny: State v. Pratt, 20-267. 

O w n e r s h i p : In an indictment for larceny 
of chattels in which a person has a special 

property or which he holds in trust , the own
ership may be laid in either the general owner 
or the one having the special proper ty : State 
v. Mullen, 30-203. 

The ownership of property need not be 
shown to have been in the par ty from w h o m 
it was taken, if it was in his possession: State 
v. Stanley, 48-221. 

In the case of larceny of property in the 
possession of a receiver, the indictment n iay 
properly lay the ownership of the property in 
the receiver: State v. Rivers, 60-381. 

F r o m p o s s e s s i o n of off icer : Larceny 
from a receiver in possession of property is 
not from the possession of an officer in such 
sense as to consti tute tha t specific crime as de
fined by s t a tu te : Ibid. 

As intoxicating liquors seized by an officer 
on a wa r r an t for their forfeiture are not sub
ject to replevin, it would be a crime under the 
s ta tute providing for the taking of" goods from 
an officer to take possession of them under 
such a wr i t : State v. Harris, 38-242. 

What property subject to larceny: A 
raccoon is not subject to larceny : Warren v. 
Stale, 1 G. Gr., 106. 

Intoxicat ing liquors, al though kept for saie 
contrary to law, are subject of la rceny: State 
v. May, 20-305. 

" Money " and " bank-notes " are subjects of 
la rceny: State v. Carr, 43-418. 

Indictment; description of notes or 
b i l l s : A n indictment describing money and 
notes as "go ld and silver co in" and " Clark's 
Exchange Bank bills of the value of," etc., 
held sufficient: Munson v. State, 4 G. Gr., 483. 

So, also, an indictment held sufficient which 
charged the taking of " a promissory note for 
t he payment of money, commonly called a 
bank-note, purport ing, etc. , of the value of," 
e tc . : State v. Bond, 8-540. 

So also one charging the larceny of '• $180 
in bank-notes, usually known and described 
as g reenbacks : " State v. Hockenberry, 30-504. 

So held, also, where the property was de
scribed as bank-bills of the amount and \ alue 
of, etc., " t h e number and denomination of 
wdrich are to the ju ry u n k n o w n : " State v. 
Hoppe. 39-468. 

I t is not required that , in an indictment for 
larceny of an ins t rument in writing, the prop
erty shall be more part icularly described than 
any other stolen property; therefore, held, 
t ha t an indictment chaiging tha t defendant 
took, etc., a bill of exchange, to wit, an order 
for the payment of money (describing it), and 
of the value of $20.97, was sufficient: State 
v. Pierson, 59-27i. 

Where the indictment alleges the value of 
a check charged to have been stolen, such al
legation must be takeu as equivalent to an 
allegation tha t the ins t rument called for at 
least tha t amount of money : Ibid. 

Indic tment for larceny from a bank, describ
ing the property as seven one hundred dollar 
notes, of the value and denomination of one 
hundred dollars each, consisting of nat ional 
bank notes, national currency notes, called 
greenbacks, and all of the aggregate value of 
seven hundred dollars, held sufficient as to de
scription: State v. Graham, 65-617. 

E v i d e n c e : A pertinent, well-connected 
chain of circumstances, showing tha t certain 
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money found is the same as that taken from 
t h e prosecutor, is sufficient evidence of lar
ceny of such money from him, although he 
cannot identify any of the particular bills: 
State v. Hoppe. 39-468. 

In a particular case, held, tha t the evidence 
was sufficient to identify the bills found on 
the person of defendant to be the same as 
those charged to have been stolen from the 
prosecutor, the general appearance, manner of 
folding and denomination of the bills being 
the same: State v. Buckley, 60-471. 

Proof that defendant charged with the lar
ceny of bank-notes, and in whose possession 
notes resembling those stolen were found soon 
after the larceny, had money of the same de
nomination some two or three months before 
the larceny was committed, would not be ad
missible in behalf of defendant: State v. 
Graham, 65-617. 

Proof of the denomination, etc., of bills 
being made, it will be presumed that they 
were genuine: State v. Pratt, 20-267. 

Evidence in particular cases held sufficient 
to sustain a conviction for larceny: State v. 
Lillard, 59-479; State v. Day, 60-100. 

C o r p u s d e l i c t i : Where the evidence in a 
prosecution for larceny showed tiiat the horse 
charged to have been stolen was put into the 
stable at night and was gone the next morn
ing, held, tha t the corpus delicti was suffi
ciently proven: Slate v. Rodman, 62-456. 

C i r c u m s t a n t i a l : In a prosecution for lar
ceny, held proper to instruct the jury that the 
evidence to establish the facts necessaty to 
convict the defendant may be direct or cir
cumstantial , or partly direct and partly cir
cumstant ia l ; direct, as by persons who saw 
the act ; or circumstantial, as by evidence of 
f a d s from which the guilt of defendants may 

"be fau'Jy presumed: State v. Brady, 27-126. 
P r o o f of n o n - c o n s e n t : The rule requiring 

the production of the best evidence of which 
the nature of the case admits would require 
the introduction of the owner of the stolen 
goods to prove his non-consent to the taking 
except in c; Res where the property is stolen 
front a bailee, or some other person holding 
possession thereof, or where it is impossible to 
produce the evidence of the owner : Statev. 
Osborne, 28-9. 

Recent possession of stolen property: 
Possession ol the stolen property immediately 
after a larceny is presumptive proof that the 
par ty so in possession is guilty of the larceny: 
State o Brady, 27-126; State v. Golden, 19-48. 

Such presumption is sufficient to convict 
unless rebut ted: Statev. Hessians. 50-135. 

Recent possession of stolen property, unex
plained, is evidence of gui l t : Johnson v. Mil
ler, 63-529. 

But such possession is presumptive proof 
only after the stealing lias been proved: State 
v. Taylor, 25-273. 

The possession must be recent in order tha t 
it shall be admissible in evidence to prove the 
gujlt of the accused: Warren v. State, 1 G. 
Gr., 108. 

What is to be deemed recent possession de
pends very much on the character of the 
goods stolen. If they are such as to pass 
readily from hand to hand, the possession, in 
order to raise a presumption of guilt, should 

be much more recent than if they are of a 
class of property which circulates more slowly 
or is rarely t ransmi t ted : State v. Walker, 4 1 -
217. 

There may be cases where the possession is 
so long after the commission of the crime tha t 
the court will refuse to submit the question to 
the jury, deciding as a mat ter of law that t he 
possession is not recent, but in all other cases 
the question is one of fact: Ibid. 

In a particular case, held, tha t an instruc
tion directing the ju ry that , as a mat ter of 
law, proof of possession of part of the stolen 
goods four months after the commission of 
the crime was recent possession, from which a 
strong presumption of guilt arose, unless such 
possession was satisfactorily explained, was 
erroneous: Ibid. 

The admission of defendant that ten months 
previous to the time the property is found in 
his possession he had no such property does 
not show the possession of the property to be 
recent in such, sense as to throw upon him 
the burden of explaining such possession: 
State v. Wallace. 47-660. 

The fact that stolen property is found in 
defendant's place of business will not alone 
raise the presumption of guilt, there being 
other inmates of the place. But if defendant 
admits the possession of the property and 
seeks to prove that it was not the property 
stolen, the evidence may properly be sub
mitted to the j u r y : State v. Griffin, 71-372. 

Where a stolen horse when found, soon after 
the larceny, was being ridden by a traveling 
companion of the defendant, held, tha t evi
dence of such fact was a circumstance tend
ing to prove defendant's guilt, and sufficient 
to warrant his conviction: State r. Penny-
man, 68-216. 

I t seems that where the party in whose pos
session recently stolen goods are found claims 
to have bought them of a real person, naming 
him, or of the thief, when there was no pre
vious acquaintance or evidence of collusion, 
such explanation must be negatived by the 
s ta te ; but an explanation by such party tha t 
he bought of a stranger is not sufficient to 
oblige the state to disprove the statement be
fore the presumption of guilt will arise: State 
v. Brown, 25-561. 

The perbon charged with larceny may ex
plain his possession of stolen pioperty by 
showing what was said to him at the t ime he 
acquired possession: State v. Jordan, 69-506. 

Evidence of recent possession of stolen prop
erty and falsity of explanations made thereof, 
held sufficient in a particular case to war ran t 
a conviction: State v. Hallett, 63-259. 

While the presumption of guilt from recent 
possession, being recognized by the law, may 
be termed a presumption of law, it may also 
be termed a presumption of fact, as implying 
tha t from such fact the law will raise a pre
sumption : State v. Kelly, 57-644. 

The presumption arising from the recent 
possession of stolen goods may be overcome 
by testimony establishing facts inconsistent 
with guile. Good character ma3' serve in 
some eases to overcome such presumption: 
Ibid.; State v. Richart, 57-245. 

Where the prosecution relies upon posses
sion by defendant of recently stolen property, 
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the defendant is not required to overthrow 
such presumption by a preponderance of evi
dence of the honesty of such possession. Evi
dence sufficient to raise a reasonable doubt in 
his favor is sufficient: State v. Richart, 57-
245; State v. Emerson, 48-172. 

In such cases it is sufficient to authorize an 
acquittal if the evidence is such as to raise a 
reasonable doubt whether defendant honestly 
came into possession of the stolen goods. An 
instruction tha t the jury should acquit if the 
evidence left it reasonably doubtful whether 
defendant acquired the possession by theft, 
held correct: Slate v. Peterson, 67-564. 

Unexplained possession by the defendant of 
recently stolen property is a circumstance 
against him, and will justify conviction unless 
there is such e\ i. ience of good character or 
other circumstances as to raise a reasonable 
doubt of guilt, or, if an explanation has been 
made, the jury should be instructed to acquit 
if the explanation is enough to raise a reason
able doubt : State v. Kirkpatrick. 72-500. 

In a particular case, held, tha t the method 
of finding the goods at a place not in the dwell
ing-house of the defendant, and under cir
cumstances indicating a knowledge on the 
part of others as to their location, were suffi
cient to prevent the recent possession relied 
upon from being satisfactory evidence of gui l t : 
Warren v. State, 1 G. Gr., 106. 

If the jury fail to find from the evidence 
that defendant was in any manner engaged in 
the larceny of the property they should acquit, 
al though he has failed to show that he came 
honestly into possession: Stale v. Jones, 33-9. 

The fact that recent possession of stolen 
property has not been explained in a manner 
consistent with defendant's innocence will not 
in itself necessarily establish his gui l t : State 
v. Jordan, 69-506. 

Possession of other stolen property than 
tha t for the larceny of which defendant was 
on trial, held admissible, not as showing the 
commission of another crime, but as contra
dicting the explanation made by defendant as 
to the possession by him of the property stolen 
in the commission of the larceny for which he 
is on t r ia l : State v. Ditton, 48-677. 

Recent possession of property acquired by 
breaking into a store-room, if not explained, 
raises the presumption that the breaking and 
entering were with intent to commit larceny: 
State v. Golden, 49-48. 

To warrant conviction of defendant on proof 
of subsequent possession of the stolen prop
erty the identity of the property should be 
satisfactorily established: State v. Osborne, 
45-425. 

That the explanation of the possession of 
recently stolen property will require an ac
quittal, so far as the evidence of guilt consists 
in such recent possession, if it raises a reason
able doubt of defendant's guilt, see notes to 
S 5813. 

See further, as to presumption from pos
session of stolen property, cases cited under 
| 5210. 

G r a n d a n d p e t i t l a r c e n y : There are not 
iwo degrees in the crime of larceny, but only 
to the punishment ; and a conviction for 
iarceny bars a subsequent prosecution for 
(rand larceny: State v. Murray, 55-530. 

So, also, a conviction for petit larceny bars a 
prosecution for larceny from the person under 
§ 5211: State v. Gleason, 56-203. 

Under an indictment for larceny of proper ty 
of greater value than twenty dollars defend
ant may be convicted upon proof of a larceny 
of part of the property less than t w e n t y dol
lars in value. The offense is the s a m e : State 
v. Hessian, 58-68. 

In a tr ial upon an indictment for larceny 
charging the value of the property as exceed
ing twen ty dollars, it is not necessary to in
struct the jury as to the difference in t he 
degrees of the offense of larceny. They should 
merely be instructed to find the value of t he 
proper ty : Ibid. 

The finding of the j u r y tha t the value of 
the property did not exceed twenty dollars 
will not deprive the court of jurisdiction, 
under an indictment for larceny, to impose t he 
proper sentence for the lesser offense, a l though 
larceny of goods less than twenty dollars in 
value is a misdemeanor exclusively cognizable 
before a justice of the peace: State v. Church, 
8-252 ; State v. Stingley, 10-488. 

And see notes to Const., art . I, § 11. 
Where the j u ry are in reasonable doubt as 

to whether the value of the property stolen 
exceeds twenty dollars in value they should 
onlv convict of the lesser c r ime: State v. 
Wood, 46-116. 

V a l u e of p r o p e r t y s t o l e n : The verdict 
on an indictment for larceny should fix the 
value of the property stolen, so tha t the cour t 
m a y know of which degree of the offense the 
defendant is convicted. If the verdict does 
not so fix the value a new trial should be 
awarded : Ray v. State, 1 G. Gr., 316. 

Such new trial will not be unlawful as put 
t ing the defendant twice in jeopardy (Const., 
ar t . I, § 12): State v. Redman, 17-329. 

The ju ry should be instructed to assess t he 
value of the property at wha t it would bring-
in t h e market , and not at wha t if was wor th 
to the owner : State v. Smith, 48-595. 

The fact tha t the value of the property was 
over twenty dollars, as well as tire stealing it
self, mus t be made out beyond a reasonable 
doubt to war ran t a conviction of the higtier 
offense. A preponderance of evidence alone 
will not be sufficient: State v. Wood, 46-
116. 

The j u ry should be instructed tha t if they 
are not satisfied beyond reasonable doubt t h a t 
the value of the property stolen exceeds 
t w e n t y dollars they should convict of only 
the lower degree: State v. McCarty, 73-51. 

The question whether the offense is to be 
tried as a felony or a misdemeanor is to be 
determined by the value of the property as 
stated in the indictment or information, and 
not by the value as found by the trial j u r y : 
State v. Church, 8-252. 

I t is error to instruct the jury tha t the ques
tion is as to the value of the property to t he 
owner. The t rue rule is the real value of the 
property in the m a r k e t : State v. Smith, 48 -
595. 

Where the testimony as to the value is con
flicting, the supreme court will not reverse the 
case unless there is such want of evidence in 
support of tne verdict as to give rise to the 
presumption tha t it was not the result of an 
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honest and 'intelligent exercise of judgment 
by the j u r y : State v. Scott, 48-597. 

R e c o v e r y o f s t o l e n p r o p e r t y : Where 
stolen property is sold to a third person and 
afterwards retaken from him hj the owner, 
he may recover the price paid in an action 
against the seller, even though the seller has 
not been convicted of the larceny: Barton v. 
Faherty, 3 G. Gr., 327. 

V e n u e : Where property is stolen within 
the jurisdiction of another state and brought 
wi th in this state, the offense is punishable as 

larceny in this s tate in any count.y into which 
the stolen goods are taken, on the principle 
tha t the continued possession of property 
stolen is in itself larceny. Every act of the 
thief in the removal of the property ana keep
ing it from the possession of the owner is, in 
contemplation of law, an offense: State o, 
Bennett, 14-479. 

In an indictment for larceny the venue may 
be laid in any county in which the thief was 
possessed of the stolen goods: Statev. Lillard, 
59-479. 

5209. In night-time in house, store, boat, etc. 3903; 15 G. A., ch. 11. 
If any person in the night-time commit larceny in any dwelling-house, store, or 
any public or private building, or in any boat, vessel, or water-craft, when the 
value of the property stolen exceeds the sum of twenty dollars, he shall be im
prisoned in the penitentiary not exceeding ten years; and when the value of 
the property stolen does not exceed twenty dollars, by fine not exceeding three 
hundred dollars and imprisonment in the county jail not exceeding one year. 
[E . ,§4238; C , ' 5 1 , § 2613.] 

A n acquittal of larceny from a dwelling- tion, as each includes the crime of larceny: 
house in the night-time prevents a subsequent State v. Mikesell, 70-176. 
prosecution for robbery in the same transac- And see notes to following section. 

5210. S a m e i n day- t ime . 3904; 15 G. A., ch. 11. If any person in the 
day-time commit larceny as specified in the preceding section, and the value 
of the property stolen exceeds twenty dollars, he shall be punished by im
prisonment in the penitentiary not more than five years ; and when the value 
of the property stolen does not exceed twenty dollars, by fine not exceeding 
two hundred dollars and imprisonment in the county jail not exceeding one 
year. [E., § 4239; C , '51, § 2614.J 

personal property of less than twenty dollars 
in value from a dwelling-house in the day
time, held, tha t the offense was one within the 
jurisdiction of the district court : Statev. Daw
son, 17-584. 

The possession of goods recently stolen by 
breaking into a store-room, if not explained, 
raises the presumption that the party m pos
session thereof committed the breaking wi th 
intent to commit larceny. Such possession is 
competent as tending to prove the guilty in
t en t : State v. Golden, 49-48; and as to the 
presumption from such possession in cases of 
larceny, see notes to § 5208. 

The provisions of this and the preceding 
section merely point out certain circumstances 
which are an aggravation of the offense of 
larceny, and will subject the offender to a 
severer penalty. The facts of the t ime and 
place of the commission affect only the degree 
of punishment which shall be imposed upon 
the offender: State v. Elsham, 70-531. 

Larceny from a dwelling-house in the night
t ime and in the day-time are not different of
fenses ; but each differs from simple larceny 
only in the circumstances affecting the degree 
of punishment, and they may be charged in 
the same indictment: Lbid. 

Where defendant was indicted for stealing 

5211. From building on fire or from the person. 3905. If any person 
commit the crime of larceny by stealing from any building on fire; or by 
stealing any property removed in consequence of an alarm caused by fire; or 
by stealing from the person of another, he shall be punished by imprison
ment m the penitentiary not exceeding fifteen years. [E., §4240; U. , '51, 
§ 2015.] 

A former conviction or acquittal, before a 
just ice of the peace, of the crime of larceny, 
is a bar to an indictment under this section for 
stealing from the person, when based on the 
same act. The latter is larceny and nothing 
m o r e : State v. Gleason, 56-203. 

5212. F a l s e l y personat ing . 3906. If any person falsely personate or 
represent another and in such assumed character receive any money or prop
erty intended to be delivered to the person so personated, with intent to con-

The crime of larceny from the person is 
included in the crime of robbery, defined in 
55 5157, and an indictment for the former of
fense is sustained by evidence which estab
lishes the la t ter : State v. Graff, 66-482, 
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vert the same to his own use, he is guilty of larceny, and shall be punished 
accordingly. [E., § 4241; C , '51, § 2616.] 

This section abrogates the common-law rule 
that a trespass is necessary to constitute lar
ceny. The cases provided for here would not 
be larceny at common law: State v. Brown, 
£5-561. 

Representations made by acts or declara

tions intended to induce the belief that the 
person making them is some one else may be 
sufficient to constitute the crime, although not 
amounting to direct representations that the 
party's name is that of the person whom he 
personates: State v. Goble, 60-447. 

been dropped from the pocket of the owner, 
and with an unlawful intent converts it to hia 
own use without the knowledge of the owner, 
he is guilty of larceny: State v. Pratt, 20-267. 

The fact that money which is claimed to 
have been found is returned when demanded 
will not show that there was not intent to con
vert, sufficient to constitute larceny. The 
question whether the finder knew the owner 
and intended to appropriate the property is for 
the jury: State v. Bolander, 71-706. 

See further notes to § 5208. 

5 2 1 3 . A p p r o p r i a t i n g f o u n d p r o p e r t y . 3907. If any person come, by 
finding, to the possession of any personal property of which he knows the owner, 
and unlawfully appropriate the same or any part thereof to his own use, he is 
guilty of larceny, and shall be punished accordingly. [E., § 4242; C , ' 51 , 
% 2617.] 

To render finding or conversion of lost prop
erty larceny, it must be shown that the per
son so finding and converting knew the owner 
of the property: State v. Taylor, 25-273. 

The crime consists in the original taking, 
and not in a subsequent lack of diligence in 
attempting to find the owner, nor in a subse
quent conversion. An omission to take the 
steps specified in § 2350 et seq. will not render 
the party guilty under this section, where the 
owner was not known at the time of the tak
ing : State v. Dean, 49-73. 

If one picks up a pocket-book which has 

5214. Embezzlement by public officers. 3908. If any state, county, 
township, school, or "municipal officer, or officer of any state institution, or 
other public officer within the state, charged with the collection, safe keeping, 
transfer, or disbursement of public money, fails or refuses to keep in any place 
of deposit that may be provided by law for keeping such money, until the 
same is withdrawn therefrom upon warrants issued by the proper officer, or 
deposits such money in any other place than in such safe, or unlawfully con
verts to his own use in any way whatever, or use by way of investment in any 
kind of property, or loan without the authority of law any portion of the 
public money intrusted to him for collection, safe keeping, transfer or dis
bursement, or converts to his own use any money that may come into his 
hands by virtue of his office, shall be guilty of embezzlement to the amount 
of so much of said money as is thus taken, converted, invested, used, loaned, 
or unaccounted for, and, upon conviction thereof, he shall be imprisoned in 
the penitentiary not exceeding five years and fined in a sum equal to the 
amount of money embezzled; and, moreover, is forever after disqualified 
from holding any office under the laws or constitution of this state. [E., 
§§ 806, 807, 4243; C , '51, § 2618.] 

cer cannot deny that he is such an officer 
when indicted for malfeasance: Statev. Stone, 
40-547. 

To constitute the offense here defined the 
money must have been both misapplied and 
lost, and the crime consists only in converting, 
using or loaning so much of the public money 
intrusted to the officer for safe keeping as is 
taken and unaccounted for: State v. Parsons, 
54-405. 

It being provided that the boards of di
rectors of independent school districts shall 
elect a treasurer, held, that a indictment 
against such treasurer, designating him as 
" treasurer of the board of directors of the 
independent school district of," etc., was suf
ficient: Ibid. 

The fact that the officers of a municipal 

The offense here defined is different from 
the offenses described in §§ 1399, 1400. The 
latter sections contemplate cases where no 
loss results, but this one refers to cases where 
the money is unaccounted for; and to sustain 
this construction the word " o r " preceding 
the words "unaccounted for" will be con
strued " and." An indictment under this sec
tion should charge that the money is " unac
counted for:" State v. Brandt, 41-593. 

A deputy state treasurer is an officer within 
the meaning of this section, and may be in
dicted for embezzlement: Ibid., 606. 

Conversion is established by showing de
mand and refusal, unless a sufficient excuse 
is shown for such refusal: State v. Bryan, 40-
379. 

One who has acted de facto as a public offi-
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corporation loaned the public funds in viola- barred by the s tatute of limitations, al though, 
t ion of the statute does not prevent the same by fraudulent s tatements to the board of 
being recovered in an action by the corpora- supervisors, he made it appear subsequently 
tion against the person to whom they were so to such actual defalcation tha t he had on hand 
loaned or his sure ty: District T'p v. Calvin, 
59-189. 

A county treasurer prosecuted for embez
zlement may show tha t the defalcation took 
place a t such time tha t the prosecution is 

the necessary balance and tha t his accounts 
were correct. The rule of estoppel applicable 
in a civil action against the treasurer cannot 
be enforced in a criminal prosecution: State 
v. Hutchinson, 60-478. 

5215. Other embezzlement. 3909; 21 G. A., ch. 30. If any officer, 
agent, clerk or servant of any incorporated company, or voluntary associ
ation, or if any clerk, agent or servant of any private person, or of any 
copartnership except persons under the age of sixteen years, or if any at
torney-at-law, collector or other person, who in any manner receives or collects 
money or any other property for the use of and belonging to another, em
bezzles or fraudulently converts to his own use, or takes and secrete with 
intent to embezzle and convert to his own use without the consent of his em
ployer, master, or the owner of the money or goods collected, or received 
any money or property of another, or which is partly the property of another 
and partly the property of such officer, agent, clerk, servant, attorney-at-law, 
collector, or other person which has come to his possession or under his care 
in an}7 manner whatsoever, he shall be deemed guilty of larceny and pun
ished accordingly. And in a prosecution for such crime it shall be no defense 
that such officer, agent, clerk, servant, collector, attorney-at-law, or other per
son was entitled to a commission or compensation out of such money or prop
erty as compensation or commission for collecting or receiving the same, for 
or on behalf of the owner thereof. Provided, it shall be no embezzlement on 
the part of such agent, clerk, servant, attorney-at-law, collector, or other per
son to retain his reasonable compensation or collection fee, for collecting or 
receiving the same; but this proviso shall not authorize or warrant an at
torney-at-law to retain any money or property as compensation, or as money 
and property on which he has an attorney's lien after the tiling of a bond as 
provided for in section two hundred and sixteen of the code [§ 294]. No of
fense committed before the taking eifect of this act shall be affected bj7 the 
repeal of section three thousand nine hundred and nine of the code. 

To constitute the crime here defined there 
must exist the relation of master and servant, 
or employer and employee, and the property-
stolen or converted must have been received 
by virtue of such employment : State v. John
son, 49-141. 

" Money or property," as here used, includes 
bills of exchange, etc. The crime defined is 
similar to tha t of larceny, and covers cases 
where, by reason of the t rust reposed in de
fendant, the act would not be larceny at com
mon law. Whatever would be property under 
one section would be under the other: State v, 
Orwig, 24-102. 

Where the taking is not animo furandi, but 
the property is delivered to the defendant vol
untari ly while he is in the employ of the 
owner, and afterwards is appropriated by him, 
t he crime ib not larceny but embezzlement: 
Ennis v. State, 3 G. Gr., 67. 

The crime of embezzlement embraces all the 
elements of larceny except the actual taking 
of the property or money embezzled: State v. 
Baldwin, 70-180. 

The clause " without the consent of his em
ployer " applies to embezzling and converting 
as well as to taking and secreting. That fact 
is a necessary element of t he offense here de

fined and should be charged in the indictment: 
State v. Foster, 11-291. 

Where the owner of a watch delivered it to 
another under an agreement that the latter 
was to trade it for a wagon and receive a cer
tain sum as compensation for his services, 
held, that the relation between the parties was 
such that the wrongful conversion by the per
son intrusted w-ith the watch constituted em
bezzlement: State v. Foster, 37-401. 

Conversion may be shown either by direct 
proof of the fact of conversion or by proof of 
demand and refusal, but mere proof of the 
receipt of funds and failure to account there
for on demand, while sufficient to establish 
embezzlement by a public officer, under 
§ 5214, is not sufficient to show embezzlement 
by an agent or servant : State v. Bryan, 40-
379. 

Where an agent, in order to make his books 
balance and cover up deficiencies on account 
of sums of money before appropriated to his 
own use, reported certain sums as unpaid 
which were in fact received by him, held, tha t 
he was guilty of embezzling such sums: Bow
man v. Brown, 52-437. 

Under this section an agent of a corporation 
may be guil ty of embezzlement, a l though un-
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der the age of sixteen years : State v. Goode, was in the employment of the person named , 
68-593. as his clerk, wi thout specifying particularly-

Arid an agent may be guilty of embezzling the employment . The words " such employ-
his employer's money, either by actual conver- m e n t " in the lat ter part of the section re la te 
sion or by secreting the same with intent to to the general character of the employment 
convert : Ibid. r a ther than the particular business in which 

I t is not necessary to allege the particular the accused was engaged when he received t h e 
na ture or character of the employment, but it money or property into his possession: State 
is sufficient to aver generally tha t defendant v. Jamison, 74-602, 

5216. Same by carriers or persons intrusted. 3910. If any carrier 
or other person to whom any money, goods or other property, which may be 
the subject of larceny, has been delivered to be carried for hire, or if any other 
person intrusted with such property, embezzle or fraudulently convert to his 
own use any such money, goods, or other property, either in the mass as the 
same were delivered or otherwise, and before the same were delivered at the 
place or to the person where and to whom they were to be delivered, he is 
guiltv of larcenj' and shall be punished accordingly. [R., § 4245; 0., '51 , 
f 2620.] 

The offense here defined can only be com- ered to be carried for h i r e : " Slate v. Stoller, 
mitted upon property which " has been deliv- 38-321. 

5217. R e c e i v i n g s to l en goods . 3911. If any person buy, receive, or 
aid in concealing any stolen money, goods, or any properly, the stealing of 
which is declared to be larceny, or property obtained by robbery or burglary, 
knowing the same to have been so obtained, he shall be punished, when the 
value of the property so bought, received, or concealed by him exceeds the 
sum of twenty dollars, by imprisonment in the penitentiary not more than 
five years, or by fine not exceeding five hundred dollars and imprisonment in 
the county jail not more than one year ; and when the value of the property 
so bought, received, or concealed by him does not exceed the sum of twenty 
dollars, by fine not exceeding one hundred dollars, or by imprisonment in the 
county jail not exceeding thirty days. [K., § 4246; CL, '51, § 2621; 9 G. A., 
ch. 121. J 

Merely assisting the defendant by giving To receive stolen property, with knowledge 
him his breakfast and feed for stolen horses, of the theft, is sutricient to consti tute t h e 
knowing that they were stolen, held not suffi- c r ime : State v. Lane, 68-384. 
cient to war ran t a conviction of this offense. Evidence in a particular case held sufficient 
The accused must have aided in concealing or to support a verdict for receiving and aiding 
hiding the proper ty: Upton v. State, 5-465. in concealing, al though no physical possession 

The fact of aiding in concealing stolen goods, of the goods by defendant was shown : Slate 
knowing them to be stolen, necessarily implies v. St. Clair, 17-149. 
a felonious in ten t : State v. Turner, 19-144. Defendant 's explanations in a part icular 

The crime here denned may be committed case as to how he came into possession of the 
as to property procured by burglary or robbery property being conflicting and unsatisfactory, 
as well as by larceny: Ibid.; State v. Lane, a verdict of guilty of receiving stolen goods 
68-384. was held proper : State v. Mayer, 45-698. 

5218. S a m e o n s e c o n d c o n v i c t i o n . 3912. If any person after having 
been convicted of the offense of buying, receiving, or aiding in the conceal
ment of stolen money, goods, or any property, the stealing of which is lar
ceny, or property7 obtained by robbery or burglary, be again convicted of the 
like offense; or if any person at the same term of court is convicted of three 
distinct acts of buying, receiving, or aiding in the concealment of stolen prop
erty, or property obtained by robbery or burglary, knowing the same was so 
obtained, he shall be punished as provided in the preceding section. [Ii. ; 
§4248; C , ' 5 1 , § 2623.] 

Under Revision, § 4247, which provided tha t be punished by imprisonment in the peniten-
if a person previously convicted of larceny tiary for not less than three years, held, tha t 
committed another larceny, or was convicted the punishment there prescribed should be in-
therefor, or was at the same term of court flicted when the facts authorizing it appeared 
convicted of three distinct larcenies, he should on the trial of the accused for larceny; tha t 
be deemed a common and notorious thief and the section did not describe a distinct cr ime, 

/ 
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and did not contemplate tha t the indictment § 4248, but there the •' preceding section " was 
need state the facts necessary to make the ac- Revision. S 4247, which is not inserted in the 
cused " a common and notorious thief," or Code; consequently the punishment under the 
charge him with being such: State v. Riley, " preceding section " as here provided is very 
28-547. different from that contemplated in the sec-

[This section is identical with Revision, tion where it originally stood.] 

5 2 1 9 . R e c e i v e r c o n v i c t e d w i t h o u t pr inc ipal . 3913. In any prosecu
tion for the offense of buying, receiving, or aiding in the concealment of stolen 
property, or property obtained by robbery or burglary, knowing the same was 
so obtained, it shall not be necessary to aver nor to prove on the trial thereof 
that the person who stole, robbed, or took the property has been convicted. 
[E., §4249; C , ' 51 , § 2624.] 

5 2 2 0 . Measure of v a l u e of Stolen goods . 3914. If the property stolen 
consist of any bank-note, bond, bill, covenant, bill of exchange, draft, order, or 
receipt, or any evidence of debt whatever; or any public security, or any instru
ment whereby any demand, right, or obligation may be assigned, transferred, 
created, increased, released, extinguished, or diminished, the money due thereon 
or secured thereby and remaining unsatisfied, or which in any event or con
tingency might be collected thereon, or the value of the property transferred 
or affected, as the case may be, shall be adjudged the value of the thing 
stolen. [R., § 4250; C , '51, § 2625.] 

Where the indictment alleges the value of a hundred dollars each, consisting of national 
check charged to have been stolen, such allega- bank notes, and national currency notes, 
t ion must be taken as equivalent to an allega- called greenbacks, and all of the aggregate 
tion that the instrument called for at least tha t value of seven hundred dollars, held sufficient: 
amount of money: State v. Pierson, 59-271. State v. Graham, 65-617. 

Indictment for larceny from a bank, describ- For other cases as to the description, in the 
ing the property as seven one hundred dollar indictment for larceny, of notes and bills al-
notes, of the value and denomination of one leged to have been stolen, see § 5208. 

5 2 2 1 . Taking goods f r o m officer. 3915. If any person knowingly and 
without authority of law, take, carry away, secrete, or destroy any goods or 
chattels while the same are lawfully in the custody of any sheriff, coroner, 
marshal, constable, or other officer, and rightfully held by such officer by vir
tue of execution, writ of attachment, or other legal process issued under the 
laws of Iowa, he shall be deemed guilty of larceny, and shall be punished, 
when the value of the property so taken, carried away, secreted, or destroyed, 
exceeds the sum of twenty dollars, by imprisonment in the penitentiary not 
more than one year; and when the value of the same does not exceed twenty 
dollars, by fine not exceeding one hundred dollars, or imprisonment in the 
county jail not more than thirty days. [R., § 4251.] 

Intoxicating liquors seized on a warrant is- wha t is denominated a legal process issuing 
sued on information for their forfeiture (under out of any court, and he is not an officer 
§ 2401) are not subject to replevin, and to take within the meaning of this section. There-
them from a proper officer under such wri t fore it is proper to charge the wrongful tak-
would be an unlawful act under this section: ing of property from him as larceny, laying 
State v. Harris, 38-242. the ownership of the property in the receiver: 

A receiver does not hold property under State v. Rivers, 60-381. 

5 2 2 2 . D e p o s i t e d b y officer for safe keeping . 3916. The possession 
or custody of goods and chattels by any person with whom the same have 
been left or deposited for safe keeping, to be returned for the purpose of being 
disposed of on legal process, shall be deemed to be the possession and cus
tody of the officer having or depositing the same, and entitled to the custody 
thereof, and in a prosecution under the preceding section, the property taken, 
earned away, secreted, or destroyed, as therein mentioned, may be laid in the 
officer entitled to the custody thereof at the time of the commission of the 
offense. [R., § 4252.] 

\ 
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C H A P T E R 5. 

FORGEBY AND COUNTEBFEITING. 

5 2 2 3 . F o r g e r y defined. 3917. If any person with intent to defraud, 
falsely make, alter, forge, or counterfeit any public record, or any process is
sued or purporting to be issued by any competent court, magistrate, or officer, 
or any pleading or proceeding filed or entered in any court of law or equi ty; 
or any attestation or certificate of any public officer, or other person, in rela
tion to any matter wherein such attestation or certificate is required by law, 
or may be received or be taken as legal proof; or any charter, deed, will, tes
tament, bond, writing obligatory, power of attorney, letter of credit, policy 
of insurance, bill of lading, bill of exchange, promissory note, or any order, 
acquittance, discharge, or accountable receipt for money, or other valuable 
thing; or any acceptance of any bill of exchange, or order; or an\r indorse
ment, or assignment of any bill of exchange, promissory note, or order, or of 
any debt or contract; or any instrument in writing, being, or purporting to 
be, the act of another, by which any pecuniary demand or obligation, or any 
right or interest in or to any property whatever, is or purports to be created, 
increased, transferred, conveyed, discharged or diminished, he shall be pun
ished bv imprisonment in the penitentiary not more than ten years. [R., 
§4253; "C., '51, §2626.] 

Forgery defined: Forgery is the feloni
ously making or materially altering, with in
tent to defraud, of any writing which, if 
genuine, might apparently be of legal efficacy 
or the foundation of a legal liability: State v. 
Johnson, 26-407; State v. Thompson, 19-299. 

In a prosecution for forgery in altering a 
receipt, the fact that defendant could not reap 
any perbonal advantage from the alteration is 
not a defense; the making or alteration of any 
writing with a fraudulent intent, whereby 
another may be prejudiced, is forgery: State 
v. Wooderd, 20-541. 

The criminal intent, inferred from forging 
an instrument and using it in support of a 
claim, cannot be negatived by proof that the 
claim is a just one: Ibid. 

It would constitute forgery to falsely sign a 
person's name to a mortgage, although such 
person is not owner of the property described 
therein, if the mortgage contains covenants 
which would create pecuniary liability on 
the part of the maker: State v. Jamison, 74-
613. 

It is not necessary to aver the genuineness 
or validity of the instrument forged. The 
essence of the crime consists in the doing of 
the act with intent to defraud. If the writ
ing is invalid on its face it cannot be the sub
ject of forgery, but it may be if the invalidity 
must be made out from extrinsic tacts. State 
v. Fierce, 8-231 -. State v. Johnson, 26-407. 

In order to constitute forgery it is not neces
sary that the signature ot the instrument be 
fait », a fraudulent alteration, making the in
strument sucn as was not signed by the maker, 
is sufficient: Caulkins v. Whisler, 29-495. 

Alteration of an undated receipt by affixing 
a date thereto, so as to make it appear as a 
receipt for a subsequent account, is sufficient 
to constitute forgery: State v. Maxwell, 47-
454. 

The detaching of a condition from an in

strument, by which it is converted from a 
non-negotiable to a negotiable instrument, 
held to constitute forgery: State v. St rattan, 
27-420. 

Where the defendant counterfeited the cer
tificate of a justice of the peace as to the 
presentation and destruction of gopher scalps, 
for which a bounty is allowed by § 32'87, held, 
that the act was sufficient to constitute for
gery : State v. Johnson, 26-407. 

The act of one who is intrusted with the 
making of an instrument, and who fraudu
lently makes a promissory note which is volun
tarily signed by the other party, is not such a 
fraudulent making of the note as to consti
tute forgery: Douglass v. Matting, 29-498. 

Where the indictment charged t*he forgery 
of an instrument signed by "Wright and 
Whaley," and the instrument vv-hen offered 
in evidence appeared to be signed " Wright 
Whaley," and it also appeared that this sig
nature was an attempted signature of ' ' Wright 
and Whaley," held, that the instrument was 
properly admissible: State v. Nichols, 38-110. 

To constitute forgery of a bill of exchange 
or order it is not necessary that it contain the 
name of a payee or drawee. It is sufficient 
that it purports to create a liability against 
the person signing it: State v. Baumon, 52-68. 

In a prosecution for forgery, held, that a 
particular instrument therein set forth suf
ficiently purported to create a liability against 
the person whose name was written thereto: 
Ibid. 

The alteration of an unsigned indorsement, 
on the back of a note, of money paid, will not 
constitute forgery, where it does not appear 
but that such indorsement was a mere private 
memorandum made by the holder and not in
tended as a receipt: State v. Davis, 53-252. 

A forwarding of a forged application for in
surance by an insurance agent for the purpose 
of procuring the commission due to him upon 
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such application, held to constitute forgery al
though the company refused to issue a policy 
upon such application: Fountain v. Smith, 
70-282. 

A n i n d i c t m e n t alleging in substance tha t 
t he defendant falsely and feloniously, and 
wi th intent to defraud, made a negotiable 
promissory note, describing it and setting out 
a copy, is sufficient to charge the cr ime: Stale 
v. Stuart, 61-203. 

The instrument should be set forth in the 
indictment, or some excuse for not doing so 
should be shown, but no technical form of 
words is necessary; State v. Johnson, 26-407. 

The person intended to be defrauded, or the 
extent or particulars of the fraud, need not be 
stated : Slate v. Maxwell, 47-454. 

Forgery, and ut ter ing and publishing as t rue 
a forged instrument, are distinct offenses, and 
an indictment charging both is bad for duplic
ity. (Overruling State v. Nichols, 38-110): 
State v. McCormack, 56-585. 

I t is not necessary tha t the indictment allege 
t he name of the person to whom the instru
ment was u t te red: State v. Bart, 67-142. 

E v i d e n c e : On a tr ial for the forgery of re
ceipts, it is competent to show the payment of 
t he indebtedness receipted for: State v. Wood-
era. 20-541. 

While proof of another act of forgery or 
ut ter ing forged paper may be introduced, it is 
doubtful whether it ought not to be confined 

to a case where the former transaction was 
with reference to paper of the identical char
acter of that involved in the act charged: 
State v. Saunders, 68-370. 

When such other transaction is sought to be 
shown in evidence, it must appear that in the 
transaction a crime was committed: Ibid. 

And it is necessary tha t the other instru
ment referred to must be produced or its ab
sence accounted for: Ibid.; State v. Brecken-
ridge, 67-204. 

That defendant, on the trial of a civil cause 
in the county of his residence, produced the 
forged ins t rument which he is charged wi th 
forging, may be considered by the j u ry as 
tending to show tha t the forgery was com
mitted in tha t county : State v. Thompson, 
19-299. 

Where the defendant is charged with forg
ing an indorsement on the back of an order 
purporting to be drawn by one bank on an
other, proof of the existence of the bank is 
not required. Nor is it necessary to aver the 
genuineness or validity of the instrument 
forged: State v. Pierce, 8-231. 

Where there was a variance between the al
legations of the indictment and the proof as 
to the date of the ins t rument set out in an in
dictment for forgery, but it was such as could 
not have misled defendant to his prejudice, 
held, tha t the variance was immater ia l : State 
v. Blanchard. 74-628. 

5 2 2 4 . U t t e r i n g fo rged i n s t r u m e n t . 3918. If any person utter and 
publish as true any record, process, certificate, deed, will, or any other instru
ment of writing mentioned in' the preceding section, knowing the same to be 
false, altered, forged, or counterfeited, with intent to defraud, he shall be pun
ished by imprisonment in the penitentiary not more than fifteen years and 
fined not exceeding one thousand dollars. LR-> § 4254; C , '51, § 2627. J 

The fact that defendant, in uttering a forged instrument, the j u ry must find beyond a rea-
note, falsely represented himself to be the sonable doubt tha t defendant had knowledge 
paj ee of the note, is sufficient evidence of m- of the forgery: Ibid. 
tent without other evidence that he had I t is not necessary that the indictment allege 
knowledge of the forgery: State v. Williams, the name ol the person to whom the instru-
66-573. ment was u t te red : State v. Hart, 67-142. 

To justify a conviction for passing a forged See, further, notes to preceding section. 

5 2 2 5 . F o r g e r y of p u b l i c s e c u r i t i e s . 3919. If any person with intent 
to defraud, falsely make, utter, forge, or counterfeit any note, certificate, state 
bond, warrant, or other instrument, being public security for money or other 
property issued or purporting to be issued by authority of this state, or any 
other of the United States; or any indorsement or other writing purporting 
to transfer the right or interest of any holder of such public security, he shall 
be punished by imprisonment in the penitentiary not more than twenty years 
nor less than five years. [R., § 4255; C , '51, § 2628.] 

5 2 2 6 . C o u n t e r f e i t i n g . 3920. If any person make, alter, forge, or coun
terfeit any bank-bill, promissory note, draft, or other evidence of debt issued 
or purporting to be issued by any corporation or company duly authorized for 
that purpose by any state of the United States, or any other government or 
country, with, intent to injure or defraud, he shall be punished by imprison
ment in the penitentiary not more than ten years, or by fine not exceeding 
three hundred dollars and imprisonment in the countv jail not exceeding one 
year. [R.. § 4246; C , '51, § 2629.] 

5227 . Having counterfeit in possession. 3921. If any person has in 
his possession any forged, counterfeited, or altered bank-bill, promissory note, 
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draft, or other evidence of debt issued or purporting to be issued as is men
tioned in the preceding section, with intent to defraud, knowing them to be so 
forged, counterfeited or altered, he shall be punished by imprisonment in the 
penitentiary not more than five years, or by fine not exceeding two hundred 
dollars and imprisonment in the county jail not exceeding one year. [R 
§4257; 0 . , ' 5 1 , §2630.] 

Intent to defraud any person or corporation The description of the bank-bills in a partic-
need not be averred (§ 5698), nor need it be ular case held insufficient, and held, also, 
alleged that the intent to defraud was " felo- that a copy of such bills should have been set 
nious " or " wilful." The language of the stat- out in the indictment: Ibid. 
ute is sufficient: State v. Callendine, 8-288. 

5228. Uttering counterfeit securities. 3922. If any person utter or 
pass, or tender in payment as true, any false, altered, forged, or counterfeited 
note, certificate, state bond, warrant, or other instrument of public security, 
or any bank-bill, promissory note, draft, or other evidence of debt issued or 
purporting to be issued by any corporation or company duly authorized as 
heretofore mentioned, knowing the same to be false, altered, forged, or coun
terfeited, with the intent to injure or defraud, he shall be punished by impris
onment in the penitentiary not more than ten years, or by fine not exceeding 
five hundred dollars and imprisonment in the county jail not exceeding one 
year. [R., § 4258; C , '51, § 2631.] 

An indictment charging the accused with But if the name and incorporation of the 
uttering, passing and tendering in payment, bank intended to be defrauded is mentioned, 
etc., is not bad as charging more than one of- it must be proved as stated: State v. Newland, 
fense: State v. Barrett, 8-536. 7-242. 

It is not necessary, in such case, to charge But proof of the incorporation by reputation 
an intent to defraud any particular person: is sufficient (§5240): Ibid.; State V. Barrett, 
Ibid.; State v. Newland, 7-242. 8-536. 

5 2 2 9 . S e c o n d c o n v i c t i o n . 3923. If any person, having been convicted 
of the offenses described in the preceding section, afterward be convicted of a 
like offense; or if any person at the same term of the court is convicted of 
three such distinct offenses, he shall be punished by imprisonment in the pen
itentiary not less than two years, nor more than ten years. [R., § 4259; C , 
'51, § 2632.] 

5 2 3 0 . M a k i n g too l s for c o u n t e r f e i t i n g . 3924. If any person engrave, 
make, or mend, or begin to engrave, make, or mend any plate, block, press, or 
other tool, instrument, or implement; or make or provide any paper or other 
materials adapted and designed for the forging or making any false and coun
terfeit note, certificate, state bond, warrant, or other instrument of public 
security for money or other propert}^ of this state, or any other of the United 
States; or any bank-bill, promissory note, draft, or other evidence of debt 
issued or purporting to be issued by any corporation or company; and every 
person who has in ins possession any such plate or block engraved in any part, 
or any press or other tool, instrument or implement, paper or other material 
adapted and designed as aforesaid, with intent to use the same, or to cause or 
permit the same to be used in forging or making an}r such false and forged 
certificates, notes, bonds, warrants, public securities, or evidences of debt, shall 
be punished by imprisonment in the penitentiary for not more than five years 
nor less than two years. [R., § 4260; C, '51, §2633.] 

5 2 3 1 . C o u n t e r f e i t i n g c o i n . 3925. If any person forge or counterfeit 
any gold or silver com current by law or usage within this state, and if any per
son have in his possession at the same time live or more pieces of false money 
or com counterfeited in the similitude of any gold or silver coin current as 
aioresaid, knowing the same to be false and counterfeit, and with intent to 
utter or pass the same as true, he shall be punished by imprisonment in the 
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penitentiarv not more than ten years nor less than one year. [R., § 4261; C , 
'51, § 2634.] 

On the trial of an indictment under this sec- if both counts refer to the same t ransact ion: 
t ion it should be proved tha t the accused had State v. McPherson, 9-53. 
in his possession " five or more pieces " to make The possession, as contemplated here, may 
out the offense defined: State v. Pepper, 11- consist in having the counterfeit coin deposited 
347. in a secret place within the knowledge and 

The word " and," occurring in the second control of the accused: State v. Washburn, 11-
line of this section, construed to mean " o r , " 245. 
and held, tha t either of the acts described I t is not necessary to charge tha t the coin 
would constitute the offense; also, that an in- was counterfeited in a similitude to the cur-
dictment charging both of them would charge rent coin of the United States, or that it was 
but one offense, and would therefore not be of any value: State v. Williams, 8-533. 
open to the objection of duplici ty: State v. The counterfeiting of coin of the United 
Myers, 10-448. States may be punished under this section; the 

So, if the counterfeiting and the having in jurisdiction of the federal courts over such 
possession with intent, etc., be charged in dif- offense is not exclusive: State v. McPherson, 
ferent counts, the indictment will not be bad 9-53. 

5232. Uttering or having in possession counterfeit coin. 3926. 
Any person who has in his possession any number of pieces less than five of 
the counterfeit coin mentioned in the preceding section, knowing the same to 
be false or counterfeit, with intent to utter or pass the same as true; and any 
person who utters, passes, or tenders in payment any false and counterfeit 
coin, knowing the same to be false and counterfeit, shall be punished by im
prisonment in the penitentiary not exceeding eight years, or fined not more 
than five hundred dollars and imprisoned in the county jail not exceeding one 
year. [R , §4262; C , '51, § 2635.] 

In an indictment for the ut ter ing of counter- dictment shall be quashed if an indictable of-
feit money the name of the person injured fense is named therein does not apply to such 
must appear, if known, and if not known such defect: Buckley v. State, 2 G. Gr., 162. 
fact must be stated. The provision that no in-

5233. Connect ing par t s or a l ter ing . 3927. If any person fraudulently 
connect together different parts of several genuine bank-bills, notes, or other 
instruments in writing, so as to produce one instrument; or alter any note or 
instrument in writing in a matter that is material, with intent to defraud, the 
same shall be deemed forgery in like manner as if such bill or note or other 
instrument had been forged and counterfeited, and the offender shall be pun
ished accordingly. [R., § 4263; C , '51-, § 2636.] 

5 2 3 4 . Af f ix ing fictitious Signatures . 3928. If any fictitious or pre
tended signature of an officer or agent of any corporation be fraudulently 
affixed to any instrument of writing, purporting to be a note, draft or other 
evidence of debt issued by such corporation, with intent to utter or pass the 
same as true, it is a forgery, though no such person may ever have been an 
officer or agent of such corporation, nor such corporation have ever existed. 
Every person guilty of this offense shall be punished by imprisonment in the 
penitentiary not more than five years, or by fine not exceeding three hundred 
dollars, and imprisonment in the county jail not more than one year. [R., 
§4264; C , '51, § 2637.) 

5235. Obliteration of records or instruments. 3929. The total or 
partial erasure or obliteration of any record, process, certificate, deed, will, or 
any other instrument in writing mentioned in this chapter, with the intent to 
defraud, shall be deemed forgery, and the offender shall be punished by im
prisonment in the penitentiary not exceeding five }^ears, or fined not exceeding 
five hundred dollars and imprisoned in the county jail not exceeding one vear. 
[R., §4265; C , '51, §2638.] 

5236. Second and third convictions. 3930. If any person having 
been convicted of either of the offenses mentioned in the preceding section be 
afterwards convicted of a like offense; or if any person at the same term of 
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court, be convicted of three such distinct offenses, he shall be punished by im
prisonment in the penitentiary not more than ten years, nor less than three 
years. [R., § 4266; C , '51, § 2639.] 

5237. Having instruments for counterfeiting. 3931. If any person 
cast, stamp, engrave, make, or mend, or have in his possession any mould, die, 
press, or other instrument or tool adapted and designed for the forging and 
counterfeiting of any coin before mentioned with intent to use the same, or 
permit the same to be used for that purpose, he shall be punished by imprison
ment in the penitentiary not more than five years, or by fine not exceeding 
one thousand dollars and imprisonment in the county jail not more than one 
year. [R., § 4267; C , '51, § 2640.] 

5 2 3 8 . Counterfe i t ing fore ign c o i n . 3932. If any person forge or 
counterfeit any gold or silver coin of any foreign government or country, with 
intent to export the same to injure or defraud any such government or the ^ 
citizens thereof, he shall be punished by imprisonment in the penitentiary not 
exceeding ten years. [R., § 4268; 0., '51, § 2641.] 

5 2 3 9 . F o r g i n g or c o u n t e r f e i t i n g sea ls . 3933. Every person who is 
convicted of having forged, counterfeited, or falsely altered the great seal of this 
state; or the seal of any public office authorized by law; or the seal of any 
court, corporation, city, or county; or who falsely makes, forges, or counter
feits any impression purporting to be the impression of any such seal with 
intent to defraud, shall be punished by imprisonment in the penitentiary not 
exceeding ten years. [R., § 4269; C.,"'51, § 2642.] 

5240. Existence of corporation proved by reputation. 3934. On 
the trial of any person for forging or counterfeiting any bill, note, or any 
other evidence of debt purporting to be issued by any incorporated company; 
or for uttering, passing, or attempting to pass; or having in possession the 
same with intent to utter or pass such bill, note, or evidence of debt, it is not 
necessary to prove the incorporation by the charter or act thereof, but the 
same maj^ be proved by general reputation, and persons of skill are competent 
witnesses to prove that such bill, note, or evidence of debt is forged or counter
feit. [R., § 4270; C , '51, § 2643.] 

This section is equally applicable to the person: State v. Barrett, 8-536; State v. New-
cliarge of falsely indorsing a note or bill, etc.: land, 7-242. 
State v. Pierce, 8-231. But if the incorporation of the bank in-

In an indictment for uttering and passing tended to be defrauded is mentioned, it must; 
counterfeit bills, etc., it is not necessary to be proved as stated: State v. Newland, 7-242. 
charge an intent to defraud any particular But under this section proof of that fact by 

reputation is sufficient: Ibid. 

5241. Counterfeiting brands or stamps. 3935. If any person with 
intent to defraud, falsely make, forge, or counterfeit any stamp or brand au
thorized by law to be affixed to any substance or thing whatever; or, know
ing such stamp or brand to be counterfeit, use the same as genuine with 
intent to defraud, he shall be punished by imprisonment in the penitentiary 
not exceeding ten years. [R., § 1911.] 

See § 3249. 

C H A P T E R 6. 

OFFENSES AGAINST PUBLIC JUSTICE. 

5 2 4 2 . Per jury . 3936. If any person on oath or affirmation, lawfully ad
ministered, wilfully and corruptly swear or affirm falsely to any material 
matter in any proceeding in any court of justice, or before any officer thereof; 
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or before any tribunal or officer created by law; or in any proceeding in re
gard to any matter or thing in or respecting which an oath or affirmation is 
or may be required or authorized by law, he is guilty of perjury, and shall be 
punished, if the perjury was committed on the trial of a capital crime, by 
imprisonment in the penitentiary for life or any term not less than ten years; 
and if committed in any other case, by imprisonment in the penitentiary not 
more than ten years nor less than two years. [R., § 4271; C, '51, § 2644.] 

W h a t c o n s t i t u t e s : The mat ter falsely necessary in such a case to allege that the 
sworn to must be material , and its materiality par ty charged wi th the offense under investi-
mus t be established by the evidence, ana can- gation by the grand j u ry was or -was not 
not be left to presumption or inference: State guilty thereof: State v. Schill, 27-263. 
v. Aikens, 32-403. It is sufficient to charge tha t defendant was 

Falsely swearing in an affidavit for continu- duly sworn before a court having authority, 
ance that a witness is absent from the county etc.. and it is not necessary to allege tha t the 
will constitute per jury, and it cannot be said oath was administered by any one : State v. 

k, t h a t the oath is not material to the issues in O'Hagan, 38-504. 
the case: State v. Shupe, 16-36. But an indictment not averring tha t the 

Held, that a defendant, who, under Revision, court or person before whom the oath was 
§ 2742 (providing tha t a claim barred by the taken had authori ty to administer the same is 
s tatute of limitations might be established by not sufficient: State v. Niekerson, 46-447. 
the testimony of the opposite party), was An indictment for perjury is bad which al-
called by plaintiff as a witness for the purpose leges tha t the oath was administered by one 
of establishing a claim by own testimony, and not clothed with authori ty to administer i t : 
w h o testified falsely, might be punished for State v. Phippen, 62-54. 
per jury : Stale v. Voght, 27-117. Therefore where the indictment charged 

Under the provisions of the bankruptcy act t ha t the oath was administered by a certain 
requiring a schedule to be sworn to, and pro- person as an officer, but at a t ime which by 
viding that false swearing should prevent the law was prior to the t ime when he was au-
applicant's discharge, and also providing tha t thorized to enter upon the discharge of his 
he might be examined, and for false swearing duties, held, tha t the indictment was subject 
in such examination should be deemed guilty to demurrer : Ibid. 
of perjury, held, tha t mere false swearing in It is necessary to aver the jurisdiction and 
the schedule would not constitute per jury : authori ty of the officer before whom the oath 
United States v. Dickey, Mor., 412. was taken to administer the oath, but this 

I n d i c t m e n t : The materiality of the false may be done by express averment that the 
testimony must be shown by averment in the officer had such right, or by setting out such 
indictment, but this may be done either by facts as make it judicially appear. Under the 
express averment or the statement of such averment tha t he was authorized and em-
facts as show its mater ial i ty: State v. Gun- powered by law to administer the oath, the 
ningham, 66-54. facts essential to his jurisdiction and authori ty 

In an indictment for perjury in making a may be shown: Stale v. Cunningham, 66-94. 
false return to the assessor under oath, it must An indictment for perjury need not charge 
beaverred , not only that certain property was tha t the prisoner knew the falsity of the mat-
withheld from the statement, but also tha t ter sworn to, unless the assignment of perjury 
such property was assessable within the town- is upon a statement of the accused as to his 
ship within which the assessor was authorized belief: State v. Raymond, 20-582. 
to act : Ibid. V a r i a n c e : Where the indictment charged 

Indictment for false statement in a schedule tha t defendant testified that he saw M. enter 
sworn to in a proceeding in bankruptcy should upon premises of " J a s o n P ." and saw h im 
state wherein such statement is false and in- " getting and carrying away " corn therefrom, 
correct: United Stales v. Morgan, Mor., 341. while the negative averment was that de-

In an indictment for perjury it is not neces- fendant did not see M. enter the premises of 
sary nor usual to aver tha t the court t rying said " Joseph P . " nor see him " g a t h e r and 
the case in which the perjury was committed carry away " said corn, held, that the substitu
t e d jurisdiction of such acts. It is sufficient tion of Joseph for Jason was clearly a clerical 
to aver that tho issue was duly joined in such error, not affecting the substantial r ights of 
court which came on for tr ial in due form of the party, and tha t the effect of " g a t h e r " 
l a w : Slate v. Newton, 1 G. Gr., 160. was, in the connection used, the equivalent 

Under § 5697 it is sufficient to set forth the of the word '• ge t t ing : " Ibid. 
substance of the offense charged and before K n o w l e d g e : Under a statute defining per-
wha t court the oath was taken, averring such jury as " wilfully and corruptly deposing, 
court to have full power to administer the affirming or declaring any mat ter to be fact 
same, etc . : Ibid. knowing the same to be false, or denying any 

An indictment charging perjury in testify- mat ter to be fact knowing the same to be 
ing before a grand jury, and alleging that they t rue ," held, tha t an indictment was not suffi-
were investigating a specified charge against cient which omitted to charge such knowledge: 
a par ty named; that they had authority to in- State v. Morse, 1 G. Gr., 508. 
vestigate such charge, and that the matters I t should be clearly and distinctly averred in 
sworn to by the defendant (particularly stated the indictment that defendant swore " falsely," 
and their falsity charged) were material in tha t word being used in the statutory defini-
that investigation, held sufficient. It is not t ion : State v. Niekerson, 46-447. 
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An indictment for perjury which charged which the perjury is assigned, but only as to 
that defendant at a certain time testified to its falsity: State v. Wood, 17-18. 
certain matters whereas he "did know" they The evidence of one witness as to the falsity 
were false, held, by fair construction, to of the matter sworn to, supported by evidence 
charge knowledge at the time defendant testi- of strong corroborating circumstances, is suffi-
fied and to be sufficient in that respect: State cient to warrant a conviction: State v. Ray-
v. Wood, 17-18. mond, 20-582. 

Advice of counsel : In a prosecution for While the jury cannot consider any other 
perjury, it being material to determine whether perjury than that assigned in the indictment 
the testimony given was wilfully false, the for the purpose of determining defendant's 
fact that advice of counsel was taken by de- guilt as to such other perjury, yet when the 
fendant as to the facts about which he testi- evidence thereof is legitimately brought out, 
tied is material: State v. McKinney, 42-205. and relates to the subject-matter of the per-

Ev idenee : It is not necessary that there be jury charged, it may be considered in deter-
two witnesses to the giving of testimony upon mining defendant's corrupt intent: Ibid. 

5243. S u b o r n a t i o n of. 3937. If any person procure another to commit 
perjury, he is guilty of subornation of perjury, and shall be punished as pro
vided 'in the preceding section. [R., § 4272; C., '51, § 2645.] 

5 2 4 4 . A t t e m p t t o s u b o r n . 3938. If any person endeavor to incite or 
procure another to commit perjury, though no perjury be committed, he shall 
be punished by imprisonment in the penitentiary not more than five years, or 
by fine not exceeding five hundred dollars and imprisonment m the county 
jail not more than one year. [R., § 4273; C , '51, § 2646.j 

5 2 4 5 . B r i b e r y of p u b l i c officers. 3939. If any person give, offer, or 
promise to any executive or judicial officer or member of the general assem
bly after his election or appointment, and either before or after he has been 
qualified or has taken his seat, any valuable consideration, gratuity, service, 
or benefit whatever, with intent to influence his act, vote, opinion, or judg
ment in any matter, question, cause, or proceeding which may be pending or 
which may legally come or be brought before him in his official capacity, he 
shall be punished by imprisonment in the penitentiary not more than five 
years, or by fine not more than one thousand dollars and imprisonment in the 
county jail not more than one year. [R., § 4274; C , '51, § 2647.] 

5 2 4 6 . A c c e p t a n c e of b r i b e s b y officers . 3940. If any executive or 
judicial officer, or member of the general assembly, accept any valuable con
sideration, gratuity, senTice, or benefit whatever, or any promise to make the 
same or to do any act beneficial to such officer or member under the agree
ment or with the understanding that his vote, opinion, decision, or judgment, 
shall be given in any particular manner or upon any particular side of any 
question, cause, or other proceeding which is, or may by law be, brought be
fore him m his official capacity, or that in such capacity he will make any 
particular nomination or appointment, he shall be imprisoned in the peniten
tiary not more than ten years, or be fined not more than two thousand dol
lars and imprisoned m the county jail not more than one year. |_R., § 4275; 
0., '51. § 2648.] 

5 2 4 7 . D i s q u a l i f i c a t i o n . 3941. Every person who is convicted under 
either of the two preceding sections of this chapter, shall forever afterward be 
disqualified from holding any office under the laws or constitution of this 
state. [R., § 4276; C , '51, § 2649.] 

5248. Corrupt solicitation of places of trust. 3942. If any person, 
directly or indirectly, gtve, offer, or promise any valuable consideration or 
gratuity to any other person not being such officer as is mentioned in the pre
ceding section, with intent to induce such other person to procure for him by 
his interest, influence, or any other means whatever any place of trust within 
this state, he shall be punished by fine not exceeding three hundred dollars 
and imprisoned m the county jail not exceeding one year. [R., § 4277; C , '51, 
§ 2650.] 
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5249. A c c e p t a n c e of s u c h r e w a r d s . 3943. If any person, not being 
such officer as is referred to in the preceding sections of this chapter, accept 
and receive of another any valuable consideration or gratuity whatever as a 
reward for procuring, or attempting to procure, any office or place of trust 
within this state for any person, he shall be punished by fine not exceeding 
three hundred dollars and imprisonment in the countv jail not exceeding one 
year. [R., § 4278; C , '51, § 2651.] 

5250. Bribery of jurors, referees, etc. 3944. If any person give, 
offor, or promise any valuable consideration or gratuity whatever, to any one 
summoned, appointed, or sworn as a juror; or appointed or chosen arbitrator, 
or umpire, or referee; or to any master in chancery; or appraiser of real or 
personal estate; or auditor, with intent to influence the opinion or decision of 
any such person in any matter, inquest, or cause which may be pending or 
can legally come before him, or which he may be called on to decide in either 
of said capacities, he shall be punished by imprisonment in the penitentiary 
not more than five years, or by fine not exceeding one thousand dollars and 
imprisonment in the county jail not more than one year. [R., § 4279; 0 . , '51, 
§ 2652.] 

5251. Acceptance of bribes by such persons. 3945. If any person 
summoned, appointed, or sworn as a juror; or appointed arbitrator, umpire, 
or referee; or master in chancery; or auditor; or appraiser as aforesaid, take 
or receive any valuable consideration, or gratuity whatever to give his verdict, 
award, or report in favor of any particular party, in a matter for the hearing 
or decision of which such person has been summoned, appointed, or chosen as 
aforesaid, he shall be punished by imprisonment in the pen i t en t i a l not more 
than ten years, or by fine not exceeding one thousand dollars and imprison
ment in the county jail not exceeding one year. [R., § 4280; C , '51, § 2653.] 

5 2 5 2 . A t t e m p t to corrupt sucl i p e r s o n s . 3946. If an^y person at
tempt to improperly influence any juror in any civil or criminal cause, or any 
one drawn, or summoned, or appointed, or sworn as such juror, or any arbi
trator or referee, in relation to any cause or matter pending in, or to be 
brought before the court for which such juror has been drawn, summoned, ap
pointed, or sworn; or for the hearing and decision of which such arbitrator 
or referee has been chosen or appointed, be shall be punished by a fine not ex
ceeding five hundred dollars, and by imprisonment in the county jail not more 
than six months. [R., § 4281; 0., '51, § 2654.] 

5253. J u r o r s act ing c o r r u p t l y . 3947. If any person drawn, sum
moned, or sworn, as a juror, make any promise or agreement to give a verdict 
for or against any person in any civil or criminal cause, or corruptly receive any-
paper, evidence, or information from any one in relation to any matter or 
cause for the trial of which he is sworn, without the authority of the court 
or officer before whom such cause or matter is then pending, he shall be pun
ished by a fine not exceeding two hundred dollars, or imprisonment in the 
county jail not exceeding three months. [R., § 4282; C , '51, § 2655.] 

5254. Sheriff and other officers receiving bribes. 3948; 20 G. A., 
ch. 123. If any sheriff, deputy sheriff, constable, marshal, deputy marshal, po
liceman or any police officer of any city or town, or coroner, receive from a 
defendant, or any other person, any money or other valuable thing as a con
sideration or inducement for omitting or delaying to arrest a,ny defendant, or 
to carry him before a magistrate or to prison; or for postponing, delaying, or 
neglecting the sale of property on execution; or for omitting or delaying to 
perform any other duty pertaining to his office, he shall be punished by a tine 
not exceeding five hundred dollars, or imprisoned in the county jail not ex
ceeding six months, or bv both fine and imprisonment at the discretion of the 
court. [R., § 4283; C , '51, § 2656.] 
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5255. Officers not to accept valuable considerations. 22 G. A., 
ch. 83, § 1. If any state, county, township, city, school or other municipal 
officer, not mentioned in section 3940 or 3948 of the code of Iowa of 1873 
[§ 5246 or § 5254], at any time after his election or appointment to such office, 
shall, directly or indirectly, accept any valuable consideration, gratuity, serv
ice, or benefit whatever, or the promise thereof,'other than the compensation 
allowed said officer by law, conditioned upon said officer doing or performing 
any official act, casting an official vote, making or procuring the appointment 
of any person to a place of trust or profit, or using his official influence or 
authority, to give or procure for any person public employment, or condi
tioned upon said officer refraining from doing or performing any of the fore
going, acts or things enumerated, such officer shall upon conviction thereof, 
be punished by imprisonment in the penitentiary for any term of time, not 
exceeding two 37ears, or in the county jail not exceeding one }fear, or fines in 
any sum not less than twenty or more- than three hundred dollars. 

5256. P e n a l t y for offering b r i b e s . 22 G-. A., ch. 83, § 2. If any per
son directly or indirectly, give, offer or promise, or conspire with others to 
give, offer, or promise to any officer, contemplated in the foregoing section, 
after said officer's election or appointment to office any valuable consideration, 
gratuity, service or benefit whatever with a view or for the purpose of cor
ruptly influencing said officer's official acts or votes, such person shall be im
prisoned in the penitentiary for any term of time not exceeding two years, or 
in the county jail not exceeding one year, or be fined in any sum not exceed
ing three hundred dollars, or less then [than] twenty dollars. 

5257. R e f u s i n g to e x e c u t e p r o c e s s . 3949. If any officer authorized to 
serve process wilfully refuse to execute any lawful process to him directed, re
quiring him to apprehend or confine any person charged with, or convicted 
of, any public offense; or wilfully delay or omit to execute such process, 
whereby such person escape, he shall be punished by imprisonment in the 
count}' jail not more than one year, or by fine not exceeding one thousand 
dollars, or by both fine and imprisonment at the discretion of the court. [R., 
§4284; C , ' 5 1 , § 2657.] 

5258. E x t o r t i o n . 3950. If any person corruptly and wilfully demand 
and receive of another, for performing any service or official duty for which 
the fee or compensation is established by law, any greater fee or compensa
tion than is allowed or provided for the same; or if any witness falsely and 
corruptly certify that as such he has traveled more miles, or attended more 
days than he has actually traveled or attended, he shall be punished by fine 
not exceeding one hundred dollars for each offense, or imprisoned in the 
county jail not exceeding six months. [R., §4285; C , '51, § 2658.] 

5259. C o m p o u n d i n g f e lon ies . 3951. If any person having knowledge 
of the commission of any offense punishable with imprisonment in the peni
tentiary for life, take any money or valuable consideration, or gratuity, or 
any promise therefor, upon an agreement or understanding, expressed or im
plied, to compound or conceal such offense, or not to prosecute the same, or 
not to give evidence thereof, lie shall be punished by imprisonment in the 
penitentiary not more than six years, or by fine not exceeding one thousand 
dollars. [R., § 4286; C , '51, § 2659.] 

A contract entered into for the compound- prosecuting witness and her at torney, to be 
ing of a felony is void, and the law will not delivered if the prosecutrix should sign an 
afford either party thereto affirmative relief: application for defendant 's pardon, or if, upon 
Allison v. Hess, 28-388. And an inst rument appeal and reversal of the case, defendant 
based upon an agreement not to prosecute for should be acquitted or discharged. And it 
a felony is void: Peed v. McKee, 42-689. was also agreed lhat a civil action by t he 

The defendant in a criminal prosecution, prosecutrix for damages should be discontin-
being convicted, executed certain notes to the ued. Held, t ha t the agreement for the deliv-
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ery of the note was void as against public cute, he is guilty under this section, al though 
policy, as tending to stifle the prosecution of he took such consideration for the benefit of 
c r ime : Haines v. Lewis, 54-801. another : State v. Ruthven, 58-121. 

Evidence in a particular case held not suf- The fact tha t a person guilty of a crime un-
ficient to show that a contract was entered der this and the following section is an officer, 
into for the purpose of compromising a coming within the provisions of § 5254, does 
felony: Malli v. Willett, 57-705. not exempt him from the higher punishment 

If a person corruptly exacts a consideration prescribed in this section : Ibid. 
from another for an agreement not to prose-

5 2 6 0 . C o m p o u n d i n g lesser fe lonies . 3952. If any person having 
knowledge of the commission of any offense punishable by imprisonment in 
the penitentiary for a limited term of years, is guilty of the offense described 
in the preceding section, he shall be punished by imprisonment in the county 
jail not more than one year, and by fine not exceeding four hundred dollars. 
[K, § 4287; C , '51, § 2660.] 

5 2 6 1 . Suffering pr i soner to escape. 3953. If any jailor or other 
officer voluntarily suffer any prisoner in his custody upon a charge or convic
tion of a felony punishable by imprisonment for life, to escape, he shall be 
punished by imprisonment in the penitentiary not more than ten years, nor 
less than one year. [R., § 4288; C , '51, § 2661.] 

5 2 6 2 . S a m e . 3954. If any jailor or other officer voluntarily suffer any 
prisoner in his custody upon ctiarge or conviction of any other felony to escape, 
he shall be punished by imprisonment in the penitentiary not more than eight 
years, or by fine not more than one thousand dollars. [R., §4289; C , '51, 
§ 2662. ] 

5 2 6 3 . S a m e . 3955. If any jailor or other officer suffer any prisoner in 
his custody upon charge or conviction of any public offense to escape, he shall 
be punished by fine not exceeding one thousand dollars, and by imprisonment 
in the penitentiary not exceeding five years. LR-* § 4290; G, '51, § 2663.] 

5 2 6 4 . A s s i s t i n g p r i s o n e r to e s cape . 3956. If any person by any 
means whatever aid or assist any prisoner lawfully detained in the peniten
tiary, or in any jail or place of confinement lor any felony, in an attempt to 
escape, whether such escape be effected or not. or forcibly rescue any person 
held in legal custody upon any criminal charge, he shall be punished by im
prisonment in the penitentiary not exceeding ten years, or by fine not exceed
ing five hundred dollars and imprisonment in the county jail not exceeding 
one year. [R., § 4291; C , '51, § 2664.] 

5 2 6 5 . S a m e . 3957. Every person who by any means whatever aids or 
assists any prisoner lawfully committed to any jail or place of confinement 
charged with or convicted of any criminal offense other than a felony in an 
at tempt to escape, whether such escape be effected or not; or who conveys 
into such jail or place of confinement any disguise, instrument, arms, or other 
things proper or useful to facilitate the escape of any prisoner so committed, 
whether such escape be effected or attempted or not, shall be punished by im
prisonment in the county jail not exceeding one year, or by fine not exceeding 
five hundred dollars, or by both such fine and imprisonment at the discretion 
of the court. [R., § 4292; G, '51, § 2665.] 

5 2 6 6 . S a m e from officer. 395S. Every person who aids or assists any 
prisoner in escaping, or attempting to escape, from the custody of any sheriff, 
deputy sheriff, marshal, constable, or other officer or person who has the law
ful charge of such prisoner upon any criminal charge, shall be punished by 
fine not exceeding one thousand dollars and imprisonment in the penitentiary 
not exceeding live years. [R., § 4293; C , '51, § 2666.] 

Assisfirg a prisoner to escape from an officer ing ot this section. Whether the prisoner had 
having him m chaige under a warrant issued in (act threatened to commit the offense as 
by a magistrate under S, 5497, for threatening charged in the warrant is immaterial : State v. 
to commit a public offense, is within the mean- Bates. 2i2-£)G. 
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5267. Prisoner escaping from county jail. 3959. If any person 
confined in a county jail upon any conviction for a criminal offense, break 
such jail and escape therefrom, he shall be imprisoned in such prison not ex
ceeding one year, to commence from and after the expiration of the former 
sentence, and fined not exceeding three hundred dollars. [R.. § 4295: C , '51, 
§ 2668.] 

5 2 6 8 . Res i s t ing e x e c u t i o n of p r o c e s s . 3960. If any person know
ingly and wilfully resist or oppose any officer of this state, or any person 
authorized by law, in serving or attempting to execute any legal writ, rule, 
order, or process whatsoever, or shall knowingly and wilfully resist any such 
officer in the discharge of his duties without such writ, rule, order, or process, 
he shall be punished by imprisonment in the county jail not exceeding: one 
year, or by fine not exceeding one thousand dollars nor less than fifty dollars, 
or by both fine and imprisonment at the discretion of the court. [R., § 4296; 
C , '51, § 2669; 12 G. A., ch. 150.] 

It is no defense that the process is i rregular Under Revision, § 4296, before its amend-
or detective, if it is one that the magistrate ment , it was held tha t to resist a peace officer 
has authori ty to issue: State v. Foster, 10-435. mak ing an arrest wi thout a war ran t was not 

I t will be presumed that the officer was an offense under this s t a tu t e : State v. Lovell, 
proceeding to execute the process in a proper 23-304. 
manner, and the indictment need not set forth A receiver properly appointed and directed 
the acts showing that he complied wi th the by the court to take possession of property is 
requisites of the s t a t u t e : State v. Freeman, an officer wi th in the meaning of this section, 
8-428. and resistance to him in an a t tempt to take 

The officers here contemplated are those such possession is a crime under this provision: 
only who are authorized to execute legal State v. Rivers, 66-653. 
writs, orders, etc., and resistance to a road One who resists an officer in mak ing arrest 
supervisor engaged in removing obstiuctions of another cannot justify such resistance on 
from a public road in his district is not within the ground tha t the person to be arrested was 
this section: State v. Putnam, 35-561. not gu i l ty : Montgomery v. Sutton, 67-497. 

5 2 6 9 . R e f u s i n g t o a s s i s t officer. 3961. If any person, being lawfully 
required by any sheriff, deputy sheriff, coroner, constable, or other officer, 
wilfully neglect or refuse to assist him in the execution of his office in any 
criminal case, or in any case of escape or rescue, he shall be punished by im
prisonment in the county jail not more than six months, or bv fine not more 
than one hundred dollar's.' [R., § 4297; C , '51, § 2670.] 

5 2 7 0 . F a l s e l y a s s u m i n g t o b e officer. 3962. If any person falsely as
sume to be a judge, justice of the peace, magistrate, sheriff, deputy sheriff, 
coroner, or constable, and take upon himself to act as such or require any one 
to aid or assist him m any matter pertaining to the duty of any such officer, 
he shall be punished by imprisonment in the county jail not more than one 
year or by fine not exceeding three hundred dollars. [R., §4298; C , ' 5 1 , 
§ 2671.] 

Where a constable who was re-elected pro- held, tha t he was not falsely assuming 1o be 
ceeded to perform the duties of his office with- an officer under this section: State v. Bates, 
out qualifying anew as required by § 1156, 23-96. 

5271. Exercising office without authority or under color. 3963. 
If any person take upon himself to exercise or officiate in any office or place 
of authority in this state, without being legally authorized; or if any person 
by color of his office, wilfully and corruptly oppress any person under pretense 
of acting in his official capacity, he shall be punished by fine not exceeding 
one thousand dollars, or imprisonment in the county^ jail not more than one 
year; or by both fine and imprisonment. [R., § 4299; C , '51, § 2672.] 

A constable may be guilty of the offense here defined: State v. Bevans, 37-178. 

5 2 7 2 . S t i r r i n g u p q u a r r e l s . 3964. If any judge, justice of the peace, 
clerk of any court, sheriff, coroner, constable, attorney or counselor at law, 
encourage, excite, or stir up any suit, quarrel, or controversy between two or 
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more persons, with intent to injure such person or persons, he shall be pun
ished by fine not exceeding five hundred dollars; and shall be answerable to 
the party injured in treble damages. [R., § 4300; G, '51, § 2673.] 

5273 . Neglect of duty by public officers. 3965. When any duty is 
or shall be enjoined by law upon any public officer, or upon any person hold
ing any public trust or employment, every wilful neglect to perform such 
duty, where no special provision has been made for the punishment of such 
delinquency, is a misdemeanor. [R., § 4301; G, '51, § 2674.] 

5274. M i s d e m e a n o r s . 3966. When the performance of any act is pro
hibited by any statute, and no penalty for the violation of such statute is im
posed, the doing of such act is a misdemeanor. [R., § 4302; G, '51, § 2675.] 

Supervisors violating the provisions of §402, case where such submission is required, are 
IT 34, by voting to erect a public building guilty, under this section, of a misdemeanor: 
wi thou t submitt ing the question to vote, in a State v. Conlee, 25-237. 

5275. P u n i s h m e n t lOr. 3967. Every person who is convicted of a mis
demeanor, the punishment of which is not otherwise prescribed by any statute 
of this state, shall be punished by imprisonment in the county jail not more 
than one year, or by fine not exceeding five hundred dollars, or by both such 
fine and imprisonment. [R., § 4303; G, '51, § 2676.] 

5276. Fa l se entr ies and. r e t u r n s . 3968. If any public officer fraudu
lently make or give false entries, or false returns, or false certificates of receipts 
in cases where entries, returns, certificates, or receipts are authorized by law, 
he shall be fined not exceeding five hundred dollars, or be imprisoned in the 
county jail not exceeding one year, or both, at the discretion of the court. 
[R., §4304; G , ' 5 1 , § 2677.1 

[In the original rolls, between what are §§ 5266 and 5267, occurs a section which is not in the 
printed Code, but is substantially the same as this, except as to punishment. I t reads as fol
lows: 

" If any public officer fraudulently make or give false entries, or false returns, or false cer
tificates or receipts, where entries, returns, certificates or receipts are authorized by law, he 
shall be punished by fine not exceeding one thousand dollars, and imprisonment in the peniten
t iary not exceeding five years." J 

A county auditor who gives a false certifi- payment a receipt and not a certificate: State 
cate of the receipt by the treasurer of a certain v. Morse, 52-509. 
sum in payment of interest upon a school-fund I t is not necessary in charging this offense 
note is guilty under this section, al though the to charge an intent to defraud any particular 
auditor is authorized to issue in case of such person: Ibid. 

5277. Oppress ion b y officers. 3969. If any judge or other officer by 
color of his office, wilfully and maliciously oppress any person under pretense 
of acting in his official capacity, he shall be punished by fine not exceeding 
three hundred dollars and imprisonment in the county jail not less than five 
nor more than thirty days, and be liable to the injured party for any damage 
sustained by him in consequence thereof. [R., §§ 4305-6.] 

5278. Officers fa i l ing to p a y o v e r fees. 3970. If any justice of the 
peace, clerk of the district or other court, county recorder, or any other officer 
who by law is authorized to receive an l required to pay over fees of office, or 
who is or may be authorized to impose or collect fines, shall fail, neglect, or 
refuse to pay over as prescribed, or as may hereafter be prescribed by law, all 
such fees and fines, he shall be deemed guilty of a misdemeanor, besides being 
liable in a civil action for the amount of such fines and fees as he may have 
thus illegally withheld or appropriated. [R., § 4308.] 

5279. Making false entries in relation to fees. 3971. If any justice 
of the peace, clerk of the district or other court which is now or may here
after be established, county recorder or other officer, who by law is authorized 
or required to keep a court docket, or who is or may be required to keep an 
account of fees or fines, and to pay over, or in any way account for the same, 
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shall in any manner falsify such docket or account, or shall fail, neglect, or 
refuse to make an entry upon such docket or account, of such fees and fines, 
as are required to be paid over according to law, such justice of the peace, 
clerk of the district court, or clerk of an}' other court, county recorder and 
other officer shall be guilty of a misdemeanor, and shall be subject and liable 
to be prosecuted therefor in any court having jurisdiction of the offense. [R., 
§ 4309.] 

5280. Officers misappropriating fees. 3972. Any justice of the peace, • 
clerk of the district or of any other court which is or may be established, 
county recorder, or other officer who may be found guilty of the offense of 
appropriating to his own use fees of office or fines collected for violation of 
law, or of neglecting to pay over the same as prescribed by law, shall be re
moved from office by the court before or by whom the offense may be tried 
and judgment or conviction had, and each and every person so found guilty 
shall be punished by a fine not exceeding three hundred dollars nor less than 
ten dollars, or imprisonment in the county jail for a period not exceeding one 
year, or by both such fine and imprisonment, in the discretion of the court. 
£R., § 4310.] 

5 2 8 1 . R e p o r t Of fees . 3973. All officers required by the provisions of 
this code to collect and pay over fines and fees, shall, on the first Monday in 
January in each year, make report thereof under oath to the board of super
visors of the proper county, showing the amount of fines assessed and the 
amount of fines and fees collected, together with the vouchers for the pay
ment of all sums by him collected to the proper officer required to keep the 
same. [R., § 4314.] 

5282. Same by clerks, mayors and justices. 3974. The clerks of 
the several courts of this state, except of the supreme court, and all mayors 
of incorporated towns and cities, and justices of the peace, shall, on the first 
Monday of January of each year, make a report in writing to the board of 
supervisors of their respective counties, of all forfeited recognizances in their 
several offices; of all fines, penalties, and forfeitures imposed in their respect
ive courts, and which by law go into the county treasury for the benefit of 
the school fund; in what cause or proceedings, when, for what purpose, 
against whom, and for what amount rendered; whether said fines, penalties, 
forfeitures and recognizances have been paid, remitted, canceled, or otherwise 
satisfied; if so, when, how, and in what manner; if not paid, remitted, 
canceled, or otherwise satisfied, what steps have been taken to enforce the 
collection thereof, and the prospect of such collection. Such report must be 
verified under oath, to the effect that the same is full, true, and complete of 
the matters therein contained, and of all things required by this section to be 
reported; and any officer failing so to do shall be deemed guilty of a misde
meanor, and upon conviction thereof, may be fined in any sum not less than 
one hundred dollars. [9 G. A., ch. 29; 14"G. A., ch. 58.] 

5 2 8 3 . M o t a r y p u b l i c i m p r o p e r l y a c t i n g . 3975. If any notary public 
exercise the duties of his office after the expiration of his commission, or 
when otherwise disqualified, or appends his official signature to documents 
when the parties have not appeared before him, he shall be deemed guiltjr of 
a misdemeanor, and be punished by a fine of not less than fifty dollars, and 
shall also be removed from office by the governor. [R., § 210.] 

5 2 8 4 . F a i l u r e t o t a k e official o a t h . 3976. If any officer or person 
wilfully fails to take the oath required by law before entering on the discharge 
of the duties of any office, trust or station, or makes any contract which con
templates an expenditure in excess of the law under which he was elected or 
appointed, or fails to report to the proper officer showing the expenditure of 
all public moneys with proper vouchers therefor by the time required by law, 
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he shall be punished by a fine not exceeding five thousand dollars, or by im
prisonment in the penitentiary not exceeding five years, or by both at the dis
cretion of the court. [R., §§216, 2184.] 

CHAPTER 7. 

MALICIOUS MISCHIEF AND TEESPASS OH FEOPEBTY. 

5 2 8 5 . I n j u r i e s to b e a s t s . 3977. If any person maliciously kill, maim, 
or disfigure any horse, cattle, or other domestic beast of another; or mali
ciously administer poison to any such animals; or expose any poisonous sub
stance with intent that the same should be taken by them, he shall be punished 
by imprisonment in the county jail not exceeding one year, or by fine not ex
ceeding three hundred dollars. [R., § 4318; C , '51, §2678.] 

An indictment alleging the malicious killing While mere "wanton injury to an animal 
of a sow, held sufficient; and held tha t it was wi thout malice against any person m a y not 
not necessary to allege and prove that a hog be sufficient to constitute the offense of mali-
is a "domest ic beas t : " State v. Enslow, 10- cious injury to animals, yet, though the owner 
115. may be unknown, if the act is done mali-

A n indictment charging the maiming and ciously for the purpose and with the intent of 
disfiguring of an animal is not bad for du- injuring such person, it is sufficient: State v. 
plicity; a n y o n e or all of the acts here men- Linde, 54-139; State V.Williamson, 68-351. 
tioned may be charged in the same indictment, The infliction of a wilful and wanton injury 
and the proof need only cover so much of the upon an animal is evidence that the act is 
allegation as constitutes a complete offense, malicious both as to the animai and the owner: 
To constitute the offense of disfiguring, the Stale v. Williamson, 68-351. 
disfigurement need not be permanent or great : 
State v. Harris, 11-414. 

5 2 8 8 . T o d a m s , l o c k s , m i l l s , m a c h i n e r y , e t c . 3978. If any person 
maliciously injure or destroy any dam, lock, canal, trench, or reservoir, or any 
of the appurtenances thereof, or any of the gear or machinery of any null or 
manufactory; or maliciously draw off the water from any mill pond, reservoir, 
canal, or trench; or destroy, injure, or render useless any engine or the ap
paratus thereto belonging, prepared or kept for the extinguishing of fires, he 
shall be punished by imprisonment in the county jail not exceeding one year 
and by line not exceeding five hundred dollars. [R., §4319; (J., '51, § 2679.] 

A similar provision in a former statute held to abate it as a private nuisance: State v. 
not to take away the common-law right of a Moffelt, 1 G. Gr., 247. 
person injured by the erection of a mill-dam 

5 2 8 7 . T o b r i d g e s , r a i l w a y s , h i g h w a y s , e t c . 3979. If any person mali
ciously injure, remove, or destroy any bridge, rail or plank road; or place or cause 
to be placed any obstruction on such bridge or road; or wilfully obstruct or in
jure any public road or highway; or maliciously cut, burn, or in any way 
break down, injure, or destroy any telegraph post, or in any way cut, break, 
or injure the wires or any apparatus thereto belonging, he shall be punished 
by imprisonment in the penitentiary not more than five years, or by line not 
exceeding five hundred dollars and imprisonment in the county jail not ex
ceeding one year. [R , § 4320; C , '51, § 2680.J 

Where a highway is duly laid out, the fact ions of § 5470, al though the road supervisor 
tha t it is not yet traveled will not prevent the might, under other provisions of the slsl ate, 
act ot obsti noting it from being c i iminal : Har- r ight lul ly remove the obstruction: State v. 
row v. Stale, 1 G. Gr., 439. Berry, 12-58. 

Error m the description of the highway, so Under an indictment for obstructing a 
long as its identity is not doubtful, will not " county road,' - a road established by s ta tute 
vitiate a conviction for obstructing i t : Ibid. only can be shown. Evidence of a highway 

A party obstructing a Highway, by fence or by use or prescription is not admissible: State 
otherwise, may be punished under the provis- v. Snyder, 25-208. 
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In prosecutions for obstructing a public that another par t was impassable as laid o u t : 
highway the state is not confined to document- State v. MoGee, 40-595. 
ary proof of the establishment thereof, but Platform scales erected in a public street 
may show the highway by proof of consent for private business may be removed by order 
and user, and the fact that the highway is not of the city counci l : Emerson v. Babeock, 66-
of statutory width will be no defense: State v. 257. 
Robinson, 28-514. As a railroad company is allowed, under 

A party tailing to remove a fence, where a g 1930, to temporari ly obstruct a h ighway for 
newly established highway crosses his land, is the purpose of constructing its track, an alle-
not liahl-3 to indictment for obstructing a high- gation in an indictment showing such obstruc-
way, at least until after reasonable notice by tion will not be sufficient to chaige a crime, 
the supervisor to remove the same: State v. without averments showing a violation of the 
Ratliff, 32-186. provisions of tiiat section of the s t a tu t e : 

Alaliee is not a necessary element of the of- State v. Chicago, B. & P. R. Co., 63-*08. 
fense of obtsructing a h ighway; intent is only See further as to obstruction of h ighways , 
important to show whether it was wilful or § 5470 and notes. 
merely accidental: State v. Gould, 40-372. In a prosecution for obstructing the t rack 

I t is not a punishable offense to obstruct a of a railway it is not necessary to allege or 
highway which, by reason of natural obstacles, prove tha t the obstruction did actually ob-
cannot be used by the public: State v. Shinkle, s truct and hinder t r a ins : State v. Clemens, 
40-131. ' _ 38-257. 

But if part of the line of road is traveled, it As to railroads, see § 5298 and notes, 
would not excuse a party wdio obstructs it 

5 2 8 8 . S e t t i n g loose o r i n j u r i n g r a f t s a n d b o a t s . 3980. If any per
son maliciously cut away, let loose, injure, or destroy any boom or raft of 
wood, logs, or other lumber, or any boat or vessel fastened to any place, of 
which he is not the owner or legal possessor, be shall be punished by fine not 
exceeding five hundred dollars and imprisonment in the county jail not more 
than one year, and shall also forfeit to the use of the person so injured double 
the amount of damages by him thereby sustained to be recovered in an action 
at law. [R., § 4321 f C , 551, § 2681.] ' 

5 2 8 9 . I n j u r i n g t r e e s a n d b r e a k i n g d o w n f e n c e s . 3981. If any per
son maliciously cut down, injure, or destroy any fruit or ornamental trees or 
other tree, vine, or shrub of another, standing or growing for ornament or 
use; or maliciously break down, mar, deface, or injure any fence, hedge, or 
ditch inclosing lands belonging to another; or throw down or open any gate 
or bars not his own or under his charge and leave them open, whereby an in
jury is done to another; or maliciously injure, destroy, or sever from the land 
of another any produce thereof or anything attached thereto, he shall be pun
ished by imprisonment in the county jail not more than one year or by fine 
not exceeding one hundred dollars, or by both imprisonment and fine at the 
discretion of "the court. [R., § 4322; C.,"'51, § 2662. J 

5290. Injuring monuments, mile-stones, sign-boards, etc. 3982. 
If any person maliciously take down, injure, or remove any monument erected, 
or any tree marked as a boundary of any tract of land, city, or town lot; or 
destroy, deface, or alter the marks of any such monument or tree made for 
the purpose of designating such boundary, or injure or deface any mile-stone, 
post, or guide-board erected on any public way; or remove, deface, or injure 
any sign-board; or break or remove any lamp or lamp-post, or extinguish any 
lamp on any bridge, way, street, or passage, he shalL be punished by fine not 
exceeding one hundred dollars, or by imprisonment in the county jail not ex
ceeding one vear, or by both fine and imprisonment at the discretion of the 
court. [R., §2343; C , '51, § 2683.J 

[The word " or," in the third line, is erroneously printed " on " in the Code.] 

5291. Trespass by digging, cutting, carrying away, etc. 3983. If 
any person wilfully commit any trespass by cutting down or destroying any 
timber or wood standing or growing on the land of another; or by carrying 
away timber or wood being on such land; or by digging or carrying away 
any earth, stone, marble, slate, coal, copper, lead, iron ore, or any other -ore 
or metal; or by taking and carrying from such land any grass, hay, corn, 
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grain, fruit or other vegetables; or carrying away from any wharf, street, or 
landing-place, any goods whatever in which he has no interest, he shall be 
punished by fine not exceeding five hundred dollars or imprisonment in the 
county jail not more than one year, or by both fine and imprisonment at the 
discretion of the court. If in any case the value of the property so cut down, 
carried away, or otherwise taken shall not exceed the sum of fifty dollars, 
then the person so offending shall be fined not exceeding one hundred dollars, 
or imprisoned in the county jail not exceeding thirty days. [R., § 4324; 
C , '51, § 2684; 11 G. A., ch. 28.] 

A person may be punished for the crime of stroying standing t imber upon the land of an-
malicious trespass commit ted in cutt ing and other is not sustained by proof of carrying 
carrying away timber from school land, al- away wood being on such land. The two acts 
though the title to the land is still in the United as here specified are dist inct: Ibid. 
States : Chalfont v. United States, Mor., 214. Under Rev., § 4324, differing from this sec-

The name of the owner of the land upon tion, it was held that the value of the property 
which the trespass is charged to have been need not be found: State v. Gigher, 23-318. 
committed should be set out in the indictment, A par ty has no r ight to prevent malicious 
or, if unknown, the indictment should so trespass by the use of means dangerous to life, 
s t a t e : State v. McConkey, 20-574. or by inflicting great bodily injury, as by a 

An indictment for cutt ing down and de- spr ing-gun: Hooker v. Miller, 37-613. 

5 2 9 2 . On gardens , orchards , etc. 3984. If any person wilfully com
mit any trespass by entering upon the garden, orchard, or improved land of 
another, with intent to take, carry away, destroy, or injure the trees, shrubs, 
grain, grass, hay, fruit, or vegetables there being, he shall be punished by fine 
not exceeding one hundred dollars, or by imprisonment in the county jail not 
more than thirty days. [R., § 4325; C* '51, § 2685.] 

5 2 9 3 . Injuries to b u i l d i n g s a n d f i x tures . 3985. If any person mali
ciously injure, deface, or destroy any building or fixture attached thereto, or 
wilfully and maliciously destroy, injure, or secrete any goods, chattels, or val
uable papers of another, he shall be punished by imprisonment in the county 
jail not more than one year, or by fine not exceeding five hundred dollars, and 
is liable to the party injured in a sum equal to three times the value of the 
property so destroyed or injured in a civil action. [R., § 4326; C , '51, § 2686.] 

A n indictment charging in one count that Malicious injury to a church building is 
accused " in ju red and detaced" a building is punishable under this section, and it is suffi-
not objectionable on the ground of duplicity, cient to aver ownership in the trustees, as 
The clauses in this section being disjunctive, such, wi thout setting out the character of 
either one or all the acts here specified may be their t i t le : State v. Brant, 14-180. 
charged in one count and constitute the same 
offense: State v. Hockenberry, 11-269. 

5 2 9 4 . D e f a c i n g p u b l i c bu i ld ings . 3986. If any person wilfully write, 
make marks, or draw characters on the walls or any other part of any church, 
college, academy, school-house, court-house, or other public building: or wil
fully injure or deface the same, or any wall or fence inclosing the same, he 
shall be punished by fine not exceeding one hundred dollars, or by imprison
ment in the county jail not more than thirty days. [R., § 4327; C., '51, 
§ 2687.] 

5295. Defacing and destroying proclamations, notices, etc. 3987. 
If any person intentionally deface, obliterate, tear down, or destroy in whole 
or in part, any transcript, or extract from or of any law of the United Stales, 
or of this state, or any proclamation, advertisement, or notification set up at 
anyT place within this state by authority of law or by order ot an)' court, dur
ing the time for which the same is to remain set up, lie shall be fined in a sum 
not exceeding one hundred dollars, or imprisoned in the county jail not ex
ceeding thirty days. [R., § 4328; C , "51, § 2688.] 

5 2 9 6 . T a k i n g p r o p e r t y for boat or v e s s e l . 3988. If any owner, mas
ter, clerk, or any other person having charge of or belonging to any boat, 
vessel, or raft, take any cord wood or any other species of property from the 
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owner or his agent, without the knowledge of such owner or agent, or with
out paying the customary price for the same, he shall be punished by fine not 
exceeding two hundred dollars, or by imprisonment in the county jail not ex
ceeding six months. [R , § 4329; 0., '51, § 2689.] 

5297. Injuries to monuments of state boundary. 3989. If any 
person wilfully dig up, pull down, break, or destroy, or in any other manner 
injure or remove any of the cast-iron pillars or other evidences planted and 
fixed, or which may hereafter be planted or fixed, in and along any part of 
the boundaries of this state, he may be indicted therefor, and, upon conviction 
before any court having competent jurisdiction, shall be punished by fine not 
less than fifty dollars nor more than two hundred dollars, or by imprisonment 
in the penitentiary for a term not less than six months, or by both such fine 
and imprisonment at the discretion of the court. [R-? § 4330; C , '51, § 2690.] 

5 2 9 8 . P l a c i n g obs truc t ions o n r a i l w a y s . 3990. If any person or 
persons shall wilfully and maliciously place any obstruction on the track of 
any railroad in this state, or remove any rail therefrom, or in any other way 
injure such railroad, or do any other thing thereto, whereby the life of any 
person is or ma}' be endangered, he or they shall be punished by confinement 
in the state penitentiary for life, or for any term not less than two years. [_R., 
§ 4331.] 

I t being found that defendant knew the nan ts of its contract wi th respect thereto, 
railroad was being used for the purpose of would be no defense in an action under this 
carrying freight and passengers, and intended section: Ibid. 
to place the obstruction on the road, malice I n a prosecution for obstructing the t r ack 
will be implied: State v. Hessenkamp, 17-25. of a rai lway, it is not necessary to allege or 

The fact tha t the land where the obstruc- prove tha t the obstruction did actually ob-
tions were placed on the track belonged to s t ruct and hinder t r a ins : State v. Clemens, 38-
defendant, and the railroad company had no 257. 
right of way over it, or had violated the cove- See, also, § 5287 and notes. 

5 2 9 9 . Break ing l evees . 3991. If any person maliciously injure, break, 
or cause to be broken, any levee erected to prevent the overflow of land 
within this state, such person so offending shall, upon conviction, be punished 
by imprisonment in the penitentiary not more than five years, or by fine not 
exceeding one thousand dollars and imprisonment in the county jail not ex
ceeding one year. LR-> § 4332.] 

5800. Obstructing public ditches or drains. 3992. If any person 
place any obstruction in any of the public ditches or drains made for the pur
pose of draining any of the swamp lands in this state, he shall, upon convic
tion, be compelled to remove said obstructions and be fined not less than five 
dollars nor more than one hundred dollars, or be imprisoned in the county 
jail not more than thirty days at the discretion of the court. [9 Gr. A., ch. 
135.] 

5 3 0 1 . O b s t r u c t i n g or d e f a c i n g roads . 15 G. A., ch. 17. If any per
son without authority or permission from the proper road supervisor, shall in 
any manner obstruct, deface, or injure any public road or highway, by break
ing up, plowing, or digging within the boundary lines thereof, he shall upon 
conviction be punished by a line of not less than five dollars nor more than 
twenty-five dollars, or by imprisonment in the county jail not more than 
thirty days, at the discretion of the court. 

No one has a r ight to make a material the meaning of this section. The j u d g m e n t 
jhange in a h ighway inconsistent wi th the of the supervisor must govern as to the proper 
plans of the road supervisor. To do so will p l a n : State v. Hunter, 68-447. 
constitute a defacing of the highway within 
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C H A P T E R 8. 

OFFENSES AGAINST T H E EIGHT OF SUFFRAGE. 

5302. B r i b e r y of e lectors . 3993. If any person offer or give a bribe 
to any elector for the purpose of influencing his vote at any election author
ized by law; and if any elector entitled to vote at such election receives such 
bribe, he shall be punished by fine not exceeding five hundred dollars or im
prisoned in the county jail not exceeding one year, or by both fine and impris
onment at the discretion of the court. LR-» § 4333.] 

I t does not constitute bribery at an election A promise by a candidate to pay into the pub-
to relocate a county seat for persons inter- lie treasury, if elected, a part or all of his 
ested in the location at a particular place to compensation, is an offer of a bribe to electors, 
agree to give certain facilities for the conven- and disqualifies the person making it, if 
ience of the whole county, such as offering a elected, for holding the office: Carrothers v. 
building for courts and officers, conveying Russell, 53-346. 
real estate to the county, paying money to- Giving or offering a bribe to an elector is a 
ward the erection of a bridge, subscribing ground for contesting an election: See § 1158 
toward a high school, etc. : Dishon v. Smith, and note. 
10-212; Hawes v. Miller, 56-395. 

5303. V o t i n g m o r e t h a n o n c e . 3994. If any elector unlawfully vote 
more than once at any election which may be held by virtue of any Jaw of 
this state, be shall be punished by fine not exceeding two hundred dollars, or 
by imprisonment in the county jail not exceeding one year. [R., § 4334; 0., 
'51, § 2692.] 

5304. W h e n n o t qua l i f i ed . 3995. If any person knowing himself not 
to be qualified, vote at any election authorized by law, he shall be punished 
byline not exceeding two hundred dollars, or by imprisonment in the county 
jail not exceeding six months. [R., §4335; 0.. '51, § 2693.] 

I n an indictment for this offense it is not manner in which defendant was disqualified: 
necessary to show that the election was held State v. Douglass, 7-413. 
by the proper and legal officers, or to state the 

5 3 0 5 . N o n - r e s i d e n t of c o u n t y . 3996. If any person go or come into 
any county of this state, and vote in such county, not being a resident thereof, 
he shall be punished by fine not exceeding two hundred dollars, or by impris
onment in the county jail not exceeding one year. [R., § 4336; C , '51, 
§ 2694,] 

5 3 0 6 . Wot a r e s i d e n t of t h e s t a t e for s i x m o n t h s . 3997. If any per
son wilfully vote who has not been a resident of this state for six months next 
preceding the election, or who, at the time of the election, is not twenty-one 
years of age, or who is not a citizen of the United States, or who is not duly 
qualified from other disability to vote at the place where, and time when the 
vote is to be given, he shall be fined in a sum not exceeding three hundred 
dollars, or imprisoned in the county jail not exceeding one year. [E., § 4337; 
C , '51, § 2695.] 

I t is no defense under this section that de- tion, and it is not necessary to charge or prove 
fendant consulted others (not persons learned tha t accused voted for or against any one. 
in the law) as to his right to vote, and was ad- The casting of a ballot being proved, it would 
vised tha t he was qualified: State v. Sheeley, be presumed tha t it designated the name of 
15-404. some person for some office: State v. Minnick, 

Votmg in a township other than tha t of the 15-123. 
voter's residence is an offense under this sec-

5307. Counseling to vote when not qualified. 3998. If any person 
procure, aid, assist, counsel, or advise another to give his vote, knowing that 
such person is disqualified, he shall be punished by fine not exceeding five 
hundred dollars nor less than fifty dollars, and by imprisonment in the county 
jail not exceeding one year. [R., § 4338; 0., '51, § 2696.] 
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5 3 0 8 . I n d u c i n g to v o t e b y false r e p r e s e n t a t i o n . 3999. If any per
son furnish an elector with a ticket or ballot, informing him that it contains a 
name or names different from those which are written or printed therein, wi th 
an intent to induce him to vote contrary to his inclination, or fraudulently or 
deceitfully change a ballot of any elector, by which such elector is deprived 
of voting for such candidate or person as he intended, he shall be punished 
by imprisonment in the county jail not exceeding two years, and by fine not 
exceeding one thousand dollars nor less than one hundred dollars. [R., § 4339; 
C , '51, § 2697.] 

5309. Preventing from voting by force or threats. 4000. If any 
person unlawfully and by force, or threats of force, prevent or endeavor to 
prevent, an elector from giving his vote at any public election in this state, he 
shall be punished by imprisonment in the county jail not exceeding six months, 
and a fine not more than two hundred dollars. [R., § 4340; C , '51, § 2698.J 

5 3 1 0 . B r i b i n g c lerks , j u d g e s , etc. 4001. If any person give or offer a 
bribe to any judge, clerk, or canvasser of any election authorized by lawT, or 
any executive officer attending the same, as a consideration for some act done, 
or omitted to be done, contrary to his official duty in relation to such election, 
he shall be punished by fine not exceeding seven hundred dollars and impris
onment in the county jail not exceeding one year. [R., § 4341; C , '51, 
§ 2699.] 

5 3 1 1 . P r o c u r i n g vote by influence or t h rea t s . 4002. If any person 
procure, or endeavor to procure, the vote of any elector, or the influence of 
any person over other electors at any election, for himself, or for or against any 
candidate by means of violence, threats oi violence, or threats of withdrawing 
custom, or dealing in business or tiade, or enforcing the payment of debts, or 
bringing a suit or criminal prosecution, or any other threat of injury to be 
inflicted by him, or by his means, he shall be punished by fine not exceeding 
five hundred dollars, or imprisonment m the county jail not more than one 
year. [R., § 4342; C, '51, § 2700.] 

5312. Judges or clerks mak ing false en t r ies , etc. 4003. If any 
judge or clerk of any election authorized by law, knowingly make or consent 
to any false entry on the list of voters, or poll-books; or put into the ballot-
box, or permit to be so put in, any ballot not given by a voter; or take out of 
such box, or permit to be so taken out, any ballot deposited therein, except in 
the manner prescribed by law; or by any other act or omission designedly de
stroy or change the ballots given by the electors, he shall be punished by fine 
not exceeding one thousand dollars and imprisonment in the county jail not 
exceeding one year. [R , § 4343; C , '51, § 2701.] 

5313 . Illegally receiving or rejecting votes . 4004. When any one 
who offers to vote at any election is objected to by an elector as a person not 
possessing the requisite qualifications, it any judge of such election unlawfully 
permit him to vote without producing proof of such qualification in the man
ner directed by law, or if any such judge wilfully refuse the vote of any person 
who complies with the requisites prescribed by law to prove his qualifications, 
he shall be punished by fine not exceeding two hundred dollars nor less than 
twenty dollars, or by imprisonment in the county jail not exceeding six 
months. [R., § 4344; (1, '51, § 2702.J 

5 3 1 4 . M i s c o n d u c t t o a v o i d e l e c t i o n . 4005. If any judge, clerk, or 
executive officer designedly omit to do any official act required b y l a w ; or de
signedly do any illegal act m relation to any public election, by which act or 
omission the votes taken at any such election in any city, town, precinct, town
ship or district, be lost, or the electors thereof be deprived of their suffrage at 
such election; or designedly do any act which renders such election void, he 
shall be fined not less than one hundred dollars, nor more than one thousand 
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dollars, or imprisoned in the county jail not more than one year, or by both 
fine and imprisonment at the discretion of the court. [R., § 4345; 0., '51, 
§ 2703.] 

5315. N o t r e t u r n i n g pol l -books . 4006. If any judge, clerk, or mes
senger, after having been deputed by the judges of the election to carry the 
poll-books of such election to the place where by law they are to be canvassed, 
wilfully or negligently fail to deliver such poll-books within the time pre
scribed by law, safe, with the seal unbroken, he shall, for every such offense, 
be punished bv fine not exceeding five hundred dollars, nor less than fifty dol
lars. [R., § 4346; C , '51, § 2704.J 

5316. I m p r o p e r reg i s try . 4007. Any person who shall cause his name 
to be registered, knowing that he is not or will not become a qualified voter in 
the township where his name is registered previous to the next election, or 
who shall wrongfully personate any registered voter, and any person causing, 
aiding, or abetting any person in either of said acts, shall be deemed guilty of 
a felony, and punished for each offense by imprisonment in the state prison 
not less than one year. [12 Gr. A., ch. 171, § 10.] 

CHAPTER 9. 

OFFENSES AGAINST CHASTITY, MORALITY, AND DECENCY. 

5 3 1 7 . A d u l t e r y . 4008. Every person who commits the crime of adul
tery, shall be punished by imprisonment in the penitentiary not more than 
three years, or by fine not exceeding three hundred dollars and imprisonment 
in the county jail not exceeding one year; and when the crime is committed 
between parties only one of whom is married, both are guilty of adultery and 
shall be punished accordingly. JSTo prosecution for adultery can be com
menced but on the complaint of the husband or wife. [R., § 4347; C , ' 5 1 , 
§ 2705.] 

V o i d d i v o r c e : Where a decree of divorce ation on the part of such p a r t y : State v. Baldy, 
is void for want of jurisdiction it will not bar 17-39. 
a prosecution for adul tery: State v. Fleak, Where the wife insti tuted the proceedings 
54-429. before an examining magistrate, in which the 

Where a husband procured a divorce and defendant was held to answer, but did not 
remarried, but subsequently the decree of di- appear before the grand ju ry or otherwise in 
vorce was set aside and declared void at the the further prosecution of the case, held, tha t 
suit of the wife, under title 19, chapter 1, of the prosecution was sufficiently commenced 
Code, on the ground tha t it was procured by upon the complaint of the wife: State v. 
fraud, held, tha t the divorce was no defense Dingee, 17-232. 
in a prosecution for adultery committed in co- An unmarr ied person may be guil ty of the 
habit ing with the second wife: State v. Whit- crime of adultery, and complaint against such 
comb, 52-85. person may be made by the husband or wife 

A n erroneous belief of the validity of a di- of the married party, al though such married 
vorce will not constitute a defense in a prose- par ty is not prosecuted: State v. Wilson, 22-
cution for adultery committed in a second 364. 
marr iage : Ibid. The appearance of the wife before the grand 

C o n n e c t i o n , b y f o r c e : The act may con- jury , in response to a subpoena, and giving tes-
st i tute adultery as to the man, al though as to t imony against the husband without intending 
the woman it is effected by force and against to prefer a charge, but supposing she was re-
her will: State v. Donovan, 61-278. quired to do so, would not constitute a com-

To constitute adultery on the part of the plaint by the wife: State v. Donovan, 61-278; 
man the consent of the woman need not be State v. Stout, 71-343. 
established. If willingly done on his part the The prosecution may be sufficiently corn-
crime is complete: State v. Sanders, 30-582. menced by the husband or wife, either by 

C o m m e n c e m e n t of p r o s e c u t i o n b y making complaint before the grand ju ry or 
h u s b a n d o r w i f e : It is sufficient if the pros- by filing a preliminary information before a 
edi t ion is commenced by the husband or wife, magistrate . If commenced by filing infor-
I t may be continued without further co-oper- ination it is not necessary tha t the husband or 
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wife appear further in the proceedings. It is 
not necessary that the name of the husband 
or wife be indorsed on the indictment as pri
vate prosecutor: State v. Briggs. 68-416. 

The words " husband or wife,"' as used in 
this section, refer to and mean the spouse of 
the person charged "with the offense: Bush v. 
Workman, 64-205. 

An averment in the indictment that the 
prosecution was commenced by the husband 
or wife is not conclusive, and, if not so com
menced, advantage of that fact may be taken 
by defendant: State v. Roth, 17-336. 

It is essential that the state prove that the 
prosecution was so commenced. An aver
ment in the indictment will not be presump
tive proof thereof: State v. Henke, 58-457. 

The allegation that the prosecution was so 
commenced must be proven by the state like 
other material averments of the indictment, 
and is to be determined by the jury upon the 
evidence given at the trial, and not by the 
court on affidavits upon a motion to dismiss 
the prosecution: State v. Briggs, 68-416. 

The fact that the prosecution is commenced 
by the husband or wife does not enter into 
or constitute any of the facts which go to 
make up the crime, and therefore, although 
such fact must be proven, it is not neces
sary that it be established beyond a reason
able doubt: State v. Donovan, 61-278. 

Failure to instruct the jury as to the neces
sity of the prosecution being so commenced 
is not error, where that fact appears without 
dispute in the evidence and such instruction 
is not asked by the defendant: State v. Hazen, 
39-648. 

Ind ic tmen t : As any act of adultery com
mitted between the parties within the statu
tory period of limitation might be proven 
under an indictment charging one such act, 
the allegation in the indictment of other acts 
committed on divers other days may be re
jected as surplusage, and the indictment will 
not be bad: State v. Briggs, 68-416. 

The better practice is to indict the parties 
guilty of adultery separately, although they 
may be indicted jointly: State v. Dingee, 17-
232. 

Ev idence : The provision that the prosecu
tion can be commenced only by the husband 
or wife leads to the inference that the offense 
is a crime by the husband or wife against the 
other rather than against society in general, 
and upon such prosecution the one may be a 
witness against the other under j ; 4891: State 
v. Bennett, 31-24; Stale v. Hazen, 39-648. 

In a prosecution for adultery, record proof 
of marriage is not indispensable. It may be 
established by the testimon3' of the husband 
or wife: State v. Wilson, 22-364. 

Admissions of defendant as to the fact of 
marriage, when voluntary, and not of the 
character of confessions exacted by improper 
inducements, are admissible as evidence of 
the marriage: State v. Sanders, 30-582. 

Admissions of the woman with whom the 
husband is charged to have committed the 
crime are not com etent evidence: State v. 
McGuire, 50-153. 

The provisions of § 5319, as to the presump
tion arising from absence, in the case -of a 
prosecution for bigamy, do not apply as 
against a defendant in a prosecution foi adul
tery to establish the validity of his marriage 
with a wife who had previously been married: 
State v. Henke, 58-457. 

Different ac t s ; Where but one act of adul
tery is charged and evidence as to different 
acts is introduced, but tiie prosecution after 
the close of the evidence elects to rely upon 
one particular act referred to in the evidence, 
such election withdraws from the jury the 
evidence as to the other acts and cures any 
errors which may have been committed in 
admitting evidence with reference thereto: 
State v. Donovan, 61-278. 

Evidence of other acts of adultery com
mitted between the same parties prior to the 
statutory period of limitation or in another 
county than that in which the indictment is 
found are admissible to show the disposition 
of the parties, and may be taken, in connec
tion with opportunity to commit the crime 
within the statutory period and within the 
jurisdiction of the court, as evidence that the 
crime was then committed: State v. Briggs, 
68-416. 

5 3 1 8 . B i g a m y . 4009. If any person who has a former husband or wife 
living, marry another person, or continue to cohabit with such second husband 
or wife in this state, he or she, except in the cases mentioned in the following 
section, is guilty of bigamy and shall be punished by imprisonment in the 
penitentiary not more than five years, or by fine not exceeding five hundred 
dollars and imprisonment in the county jail not more than one year. [R., 
§4348; C , ' 5 1 , §2706.] 

Continuing to cohabit within the state 
after a bigamous marriage is a crime under 
this section, whether the marriage was con
summated within or without the state: State 
v, Sloan, 55-217; State v. Nadal, 69-478. 

Defendant may be prosecuted for continu
ing 10 cohabit within the state, although a 
prosecution for the bigamous marriage is 
barred: State v. Sloan, 55-217. 

V e n u e : The prosecution may be had in any 
county where the defendant unlawfully co
habits with a second wife, although the mar
riage was consummated in another county; 
State v. Hughes, 58-165. 

I n d i c t m e n t : An indictment for this crime, 
stating that the date of the lawful marriage 
was to the grand jury unknown, that it took 
place in Illinois, and that at the time of the 
second marriage the former marriage relation 
still existed, held sufficient as against the ob
jections, first, that it did not state the date 
of the first marriage; second, that it did 
not state that such marriage was lawful and 
valid by the laws of Illinois; third, that it 
did not appear that the lawful wife was still 
living at the date of the second marriage: 
Ibid. 

An indictment under this section need not 
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negative the exceptions contained in the next 
section: State v. Williams, 20-98. 

E v i d e n c e : The testimony of a witness who 
saw the marriage is sufficient without record 
evidence thereof: Ibid.; State v. Hughes, 58-
165. 

While admissions of marriage or cohabita
tion will not authorize conviction, yet when 
t h e evidence shows a long recognition by de
fendant of the woman as his wife, and actual 
marr iage, proof of admission of marriage and 
cohabitation may be shown: State v. Nadal, 
69-478. 

The testimony of either husband or wife, 
together with proof of continued cohabitation 
as husband and wife, raises such a presump
tion of an actual legal fact as to make it in
cumbent upon the defendant to rebut such 
presumption: Ibid. 

In a prosecution for cohabiting in this state 
after a void marriage in another state, it is not 
necessary to prove the marriage to have been 
in accordance with the laws of such state, if 
it would have been sufficient under the laws 
of th is state, there being no evidence tha t the 

laws of such state are different from those of 
this s ta te: Ibid. 

Under an indictment alleging the celebra
tion of the void marriage at a particular place, 
evidence will be sufficient which shows the 
celebration of the marriage anywhere within 
the same s ta te : Ibid. 

In a prosecution for cohabiting with a sec
ond wife, evidence of the bigamous marriage 
in another county is proper, not to show a 
crime in that county, but to fix the nature of 
the subsequent cohabitat ion: State v. Hughes, 
58-165. 

I t seems tha t the fact tha t defendant acted 
under reputable legal advice in contracting 
the second marr iage would be no defense: 
Ibid. 

The crime is one by the husband or wife 
against the other within the scope of § 4891, 
allowing the husband or wife to be a witness 
against the o ther : State v. Sloan, 55-217; 
State v. Hughes, 58-165. 

In a prosecution for bigamy, evidence of 
lewdness on the part of the injured par ty is 
incompetent: State v. Nadal, 69-478. 

5 3 1 9 . E x c e p t i o n s . 4010. The provisions of the preceding section do not 
extend to any person whose husband or wife has continually remained beyond 
seas, or who has voluntarily withdrawn from the other and remained absent 
for the space of three years together, the party marrying again not knowing 
the other to be living within that time; nor to any person who has good 
reason to believe such husband or wife to be dead; nor to any person who 
has been legally divorced from the bonds of matrimony. [R., §4349; C , "51, 
§ 2707.J 

The provisions of this section, as to pre- adultery, to establish the validity of his mar-
sumption arising from absence, do not apply riage with a woman who had previously been 
as agamst a defendant, in a prosecution for marr ied: State v. Henke, 58-457. 

5 3 2 0 . K n o w i n g l y m a r r y i n g h u s b a n d o r wi fe . 4011. Every unmar
ried person who knowingly marries the husband or wife of another, when such 
husband or wife is guilty of bigamy thereby, shall be punished by imprison
ment in the penitentiary not exceeding three years, or by fine not more than 
three hundred dollars and imprisonment in the county jail not exceeding one 
year. [R., § 4350; C , '51, § 2708.] 

5 3 2 1 . L e w d n e s s . 4012. If any man or woman not being married to 
each other lewdly and viciously associate and cohabit together, or if any man 
or woman, married or unmarried, is guilty of open and gross lewdness and 
designedly7 make any open and indecent, or obscene exposure of his or her 
person, or of the person of another, every such person shall be punished by 
imprisonment in the county jail not exceeding six months, or by fine not ex-

- - - - - - [R., § 4 3 5 1 ; 0 . , ' 51 , §2709.] ceeding two hundred dollars. 

Acts of private incontinence are not suffi
cient to constitute the offense here described: 
State v. Marvin, 12-499. 

An indictment under this section should 
charge that the parties were not married to 
each other: State v. Clinch, 8-401. 

Evidence tha t defendant in a prosecution 
for lewdness had a wile and children wnom he 
had deserted, held admissible: Stale v. Lyon, 
10-340. 

Occasional acts of sexual intercourse in a 
secret manner between parties living in the 
relationship of master and servant may not 
be sufficient alone to constitute the crime of 
lewdness. But such acts and the birtli of a 
child may be shown as tending with other cir
cumstances to prove tha t the parties were in 
fact living together as husband and wife: 
State v. Kirkpatriek, 63-554. 

5 3 2 2 . K e e p i n g h o u s e of i l l - fame. 4013; 20 G. A., ch. 142, § 1. If any 
person keeps a house of ill-fame, resorted to for the purpose of prostitution or 
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lewdness, such person shall be punished by imprisonment in the penitentiary 
not less than six months nor more than five years. [R., § 4352; C , '51, 
§ 2710.] 

W h a t c o n s t i t u t e s p r o s t i t u t i o n : I t is for 
the jury to say what acts are, under the cir
cumstances, sufficient to render a person a 
prostitute, and it is not for the court to in-
s t i u c t a s t o what sexual intercourse is or is 
not sufficient to establish the fact : State v. 
Rice, 56-431. 

K e e p i n g h o u s e of i l l - f a m e : An indict
ment against a person for keeping a house of 
ili-farne is sufficient if it charges the offense 
as committed within the county. The house 
need not be more specifically described: State 
v. Shaw, 35-575. 

If the facts constituting an offense under 
this section be properly charged in the indict
ment , the fact 1hat the term nuisance is used 
to designate it will not invalidate the indict
ment nor make it an indictment for the of
fense defined in § 5472: State v. Shaw, 35-575. 

The offense here defined is distinct from 
that defined in § 5472, in that , in the lat ter 
case, it must be " t o the disturbance of 
o t h e r s : " Slate v. Odell, 42-75; State v. Alder
man, 40-375. 

Evidence that the owner of a house kept as 
a house of ill-fame by the tenant was in the 
habit of spending a part of his t ime there, held 
insufficient to show tha t such owner was 
guilty as a keeper of such house: State v. 
Pearsall, 43-630. 

5 3 2 3 . Lease r e n d e r e d v o i d . 4014. When the lessee of a dwelling-house 
is convicted of keeping the same as a house of ill-fame, the lease or contract 
for letting such house is, at the option of the lessor, void, and such lessor may 
thereupon have the like remedy to recover possession as against a tenant 
holding over after the expiration of his term. [R., § 4353; C , '51, § 2711.] 

5 3 2 4 . L e a s i n g h o u s e fo r s u c h p u r p o s e . 4015. If any person let any 
house, knowing that the lessee intends to use it as a place or resort for the 
purpose of prostitution and lewdness, or knowingly permit such lessee to use 
the same for such purpose, he shall be punished by fine not exceeding three 
hundred dollars, or imprisoned in the county jail not exceeding six months. 
[R., §4354; C , '51, §2712.] 

Instructions to the effect t ha t evidence 
showing tha t defendant was keeping a house 
and using it as his own, and exercising such 
control over it as men usiipUy have over then-
own houses, will authorize the j u ry to finn 
tha t defendant kept the house, and t h a t the 
j u r y might find tha t defendant had knowl
edge of the character of the house and assented 
thereto, from the publicity of the lewd con
duct carried on there and the public reports of 
its ill-fame, and his knowledge of such re
ports, as well as his personal conduct a n d his 
conversation wi th inmates and visitors, held 
proper : Slate v. Wells, 46-662. 

A previous conviction under an indic tment 
charging only an offense under § 5472 will 
not war ran t a sentence, on conviction unde r 
this sec! ion as it stood before amendment , of 
imprisonment in the penitentiary for a second 
conviction: State v. Holmes, 56-538. 

The charncter of the house and of those fre
quenting it may be fixed by reputat ion, bu t 
the fact t ha t defendant is the keeper of such a 
house cannot be proven by evidence of com
mon reputat ion as to his charac ter : State v. 
Hand, 7-411. 

As to keeping of house of ill-fame being a 
nuisance, see § 5472 and notes. 

The acts here described constitute but one 
offense, and an indictment charging both of 
them is not bad for duplici ty: State v. Abra
hams, 6-117. 

To render the defendant guilty of knowingly 
permitting the use, something more must be 
shown than his mere inactivity or failure to 
take steps to prevent such illegal use. Some 
act or declaration showing an affirmative as
sent must be shown: Ibid.; Abrahams v. State, 
4-541. 

The state may prove the bad character of 
the house by evidence of the bad character of 
the persons resorting thereto, and of the in
mates thereof; bu t the general reputa t ion of 
the house itself should be excluded: State v. 
Lyon, 39-379. 

To charge a person wi th let t ing a hou^e for 
purposes of prosti tution is slander per se: 
Halley v. Gregg, 74-563 

5 3 2 5 . Ent i c ing to h o u s e of i l l - fame. 4016; 20 G. A., ch. 142, § 2. It 
any person entice back into a life of shame any person who has heretofore 
been guilty of the crime of prostitution, or who shall inveigle or entice any 
female before reputed virtuous to a house of ill-fame, or knowingly conceal or 
assist or abet in concealing such female, so deluded or enticed for the purpose 
of prostitution or lewdness, he shall be punished by imprisonment in the peni
tentiary not less than three nor more than ten years. [R., § 4355; C , '51, 
§ 2713.] 
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5 3 2 6 . P e n a l t y for p r o s t i t u t i o n . 20 G. A., ch. 142, § 3. If any person 
for the purpose of prostitution or lewdness resorts to, uses, occupies or inhab
its any house of ill-fame or place kept for such purpose, or if any person be 
found at any hotel, boarding-house, cigar store or other place leading a life of 
prostitution and lewdness, such person shall be punished by imprisonment in 
the penitentiary not more than five years. 

5 3 2 7 . E v i d e n c e . 20 G. A., ch. 142, § 4. The state, upon the trial of any 
pei'son indicted for keeping a house of ill-fame, may, for the purpose of estab
lishing the character of the house kept by defendant, introduce evidence of 
the general reputation of such house as so kept, and such evidence shall be 
competent for such purpose. 

This section is not unconstitutional as depriv- but also tha t it is resorted to for the purpose 
ing accused of liberty or pioperty without due of prostitution or lewdness, and it is as to the 
process of law. In order to render defendant character of the house that the evidence of 
punishable it must be established not only that reputation is made admissible: State v. Hab-
tne house in question is a house of ill-fame, erle, 72-138. 

5328. Violating sepulchre and exposure of dead bodies. 4017. If 
any person, without lawful authority, wilfully dig up, disinter, remove or carry 
away any human body, or the remains thereof, from its place of interment: 
or aid, assist, encourage, incite or procure the same to be done or attempted; 
or wilfully receive, conceal, or dispose of any such human body, or the 
remains thereof; or if any person, with the intent to commit any of the afore
said acts, partially performs the same; or if any person wilfully and unneces
sarily, and in an improper manner, indecently expose, throw away, or abandon 
any human body, or the remains thereof, m any public place, or in any river, 
stream, pond, or other place, every such offender shall be punished by impris
onment in the penitentiary not more than two years, or by fine not exceeding 
twentv-five hundred dollars, or bv both fine and imprisonment. [R., § 4356; 
C . '51, § 2714.] 

[A substitute for the original section, 18 G. A., ch. 182, § 2. The change consists in more 
fully specifying the acts punished and in increasing the punishment.] 

Evidence that a body is disinterred dur ing terred for an unlawful purpose: State v. Pugs-
1he xii^ht-time secretly, and is concealed, is ley, 75-742. 
evidence tending to show that it was disin-

5329. Bodies for medical purposes. 4018; 20 G. A., ch. 195. Any 
coroner or undertaker, or the superintendent or managing officer of any pub
lic asylum, hospital, poor-house or penitentiary shall deliver to any medical 
college or school or any physician in this state for the purpose of medical and 
surgical study, the body or remains of any deceased person except when such 
body has been ipterred, but no such body shall be so delivered without the 
coiihent of the relatives or friends of such deceased person if any such are 
known, nor when such deceased person expressed a desire during his last sick
ness that his body should be interred. If the body of any person is so de-
hvered and the same shall be subsequently claimed by any relative or friend 
of such deceased person, such body shall be given up to such relative or friend. 
AnTr person who delivers or receives an}^ body or remains having knowledge 
. i <!l any of the foregoing provisions have been violated shall upon conviction 
I hereof' be punished as provided m the foregoing section. [14 G, A., ch. 82, 

5 t CO. B u r i a l a f te r d i s s e c t i o n . 4019. The person receiving such body 
as contemplated in the preceding section, shall decently bury the remains 
thereof, after such body shall have been used as aforesaid, and in case of a 
faila«> to so do such person shall be deemed guilty of a misdemeanoi", and 
p„,.i Sxi.d by hue not less than ten n c more than filtv dollars. [Same, § 2.] 

ijaZil. fciecord k e p t . 18 G. A., en. 182, § 3. Any physician receiving tLo 
body or remains of a deceased person for the purpose of medical or surgical 
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study; and any professor or person in charge of a medical college or school at 
which such body or remains are received for such purpose, shall, in a suitable 
book, make or cause to be made a legible record of the time when, the name 
and description of the person from whom, and the place where such body or re
mains were received, and whether or not such body or remains when so re
ceived was inclosed in any box, cask or other receptacle, and, if so inclosed, 
shall record a description of such box, cask or receptacle, sufficient to identify 
the same, together with the shipping marks or directions, if any, on same; 
and also a description of such body or remains, including the length, weight 
and sex of same, the apparent age of the person at the time of death, color 
of hair, or beard if any, and any and all marks or scars on such body by 
which same might be identified, and whether or not such body when so re
ceived was mutilated so as to prevent identification of same. And such phy
sician, professor or person, shall keep the said record, and on demand exhibit 
same, as also any and all such bodies or remains of deceased persons then in 
his charge, for the inspection of any sheriff or his deputy: provided, such rec
ord shall not be required one year or more after such body was received. Any 
physician or professor or teacher in a medical college or school who uses or 
allows or permits others under his or her control or charge to use the body or 
remains of a deceased person for the purpose of medical or surgical study 
without the record as aforesaid having been first made; or on demand being 
made by the sheriff or his deputy as aforesaid, shall refuse and fail to exhibit 
any such record or body in his charge or under his control to such officer for 
his inspection, shall be guilty of a misdemeanor, and upon conviction be pun
ished by imprisonment m the county jail not exceeding one year, or by fine not 
exceeding one thousand dollars, or by both such fine and imprisonment. 

5332. R e m a i n s , h o w used. 4020. The remains of any person received 
as aforesaid, shall be used for the purpose of medical and surgical study alone, 
and in this state only, and whoever shall use such remains for any other pur
pose, or shall remove the same beyond the limits of this state, or in any man
ner traffic therein, shall be deemed guilty of a misdemeanor, and shall, on 
conviction, be imprisoned for a term not exceeding one year in the county jail. 
[14 G. A., ch. 182, § 3.] 

5333. Injuring monuments, tombstones, etc. 4021. If any person 
wilfully destroy or injure any tomb, grave-stone, monument, or other thing 
placed or designated as a memorial of the dead; or any fence, railing, or other 
thing placed about the same; or anyplace inclosed for the burial of the dead; 
or wilfully destroy, injure or remove any tree, shrub, or plant within such in-
closure, he shall be punished bj^ im'prisonment in the county jail not more than 
one 3'ear, or by fine not exceeding five hundred dollars, or by both fine and 
imprisonment. [R , § 4357; C , '51, § 2715.] 

5 3 3 4 . Obscene books , p i c tures , etc . 4022. If any person import, 
print, publish, sell, or distribute any book, pamphlet, ballad, or any printed 
paper containing obscene language or obscene prints, pictures, or descriptions 
manifestly tending to corrupt the morals of youth; or introduce into any 
family, school, or place of education; or buy, procure, receive, or have in his 
possession any such book, pamphlet, ballad, printed paper, picture, or descrip
tion, either for tne purpose oi loan, sale, exhibition, or circulation; or with 
intent to introduce the same into any family, school, or place of education, he 
shall be punished by imprisonment in the county jail not more than thirty 
days, or by fine not exceeding one hundred dollars. [R., §4359; C , '51, 
§ 2717.] 

5385. Obscene li terature; articles of immoral use. 21 G. A., ch. 
177, § 1. Whoever sells, or offers for sale, or gives away, or has in his possession 
with intent to sell, loan, or give away, any obscene, lewd, indecent, or lascivi-
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ous book, pamphlet, paper, drawing, lithograph, engraving, picture, photo
graph, model, cast, or any instrument, or article of indecent or immoral use, 
or any medicine, article, or thing designed or intended for procuring abortion, 
or preventing conception, or advertises the same for sale, or writes or prints 
any letter, circular, hand-bill, card, book, pamphlet, advertisement, or notice 
of any kind, giving information, directly, or indirectly, when, where, how, or 
by what means any of the articles or things hereinbefore mentioned can be 
purchased or otherwise obtained or made, shall, on conviction thereof, shall be 
punished by a fine of not more than one thousand dollars, nor less than fifty 
dollars, or by imprisonment in the county jail not more than one year, or both 
such fine and imprisonment at the discretion of the court. 

5336. Circulat ing t h r o u g h the m a i l . 21 G. A., ch. 177, § 2. Whoever 
deposits in any postoffice within this state, or places in charge of any person 
to be carried or conveyed, any of the articles or things named in section one, 
of this act [§ 5335], or any circular, hand-bill, card, advertisement, book, pam
phlet or notice of any kind, giving information, directly or indirectly, when, 
how, where, or by what means any of the articles or things mentioned in sec
tion one, of this act [§ 5335], can be purchased or obtained, or knowingly or 
wilfully receives the same to carry or convey, or knowingly carries or con
veys the same in any manner, except in the United States mail, shall, upon 
conviction, be punished by a fine of not more than one thousand dollars, nor 
less than fifty dollars, or be imprisoned in the county jail not more than one 
year, or both fined and imprisoned at the discretion of the court. 

5337. P r i n t i n g or publ i sh ing . 21 G. A., ch. 177. § 3. Whoever prints 
or publishes or causes to be printed or published in any newspaper published 
or circulated in this state any advertisement of medicine, drug, nostrum, or 
apparatus for the cure of private or venereal diseases, or shall circulate or dis
tribute any newspaper containing such an advertisement or notice mentioned 
in this section, shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by a fine of not more than one thousand dollars, nor 
less than fifty dollars, or be imprisoned in the county jail not more than one 
year, or by both fine and imprisonment at the discretion of the court. 

5338. Giving obscene literature to minors. 21 G. A., ch. 177, § 4. 
Whoever sells, lends, gives away, or shows, or has in his possession with or 
without intent to sell, give away, or show to any minor child, any book, 
pamphlet, magazine, newspaper, story paper, or other paper devoted to the 
publication, or principally made up of criminal news, police reports, or ac
counts of criminal deeds, or pictures and .stories of immoral deeds, lust, or 
crime, or exhibits upon any street or highway, or any place within the view, 
or which may be within the view of any minor child, any of the above de
scribed books, papers, or pictures, or uses or employs any minor child to give 
away, sell, or distribute, or who, having the care, custody, or control of any 
minor child, permits such child to sell, give away, or distribute any such books, 
papers, or pictures above described, shall be deemed guilty of a misdemeanor, 
and on conviction thereof, shall be punished by a fine ot not more than five 
hundred dollars nor less than fifty dollars, or be imprisoned not more than six 
months m the county jail, or both fined and imprisoned at the discretion cf the 
court. 

5339. Warrants for search or seizure. 21 G. A., ch. 177, § 5. All 
magistrates and police judges in this state are authorized, on due complaint, 
supported by oath or affirmation, of one or more persons, to issue a warrant 
directed to the sheriff of the county within which such complaint shall be 
made, or to any constable or police officer within said county, directing him 
;>r them, or any of them, to search for, seize, and take possession of such 
jooks, papers, circulars, articles, and things named in section one of this act 

\ 
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[§ 5335], and said magistrate or police judge shall deliver personally or shall 
transmit, inclosed and under seal, specimens thereof to the prosecuting attor
ney of his county, and shall deposit within the county jail of his county or 
other secure place as to him shall seem meet, inclosed and under seal, the re
mainder thereof, and shall, upon the conviction of the person or persons offend
ing under the provisions of this act, forthwith, in the presence of the person 
or persons upon whose complaint the said seizure or arrest was made, if he or 
they shall elect to be present, destroy, or cause to be destroyed, the remain
der thereof so seized as aforesaid, and shall cause to be entered upon the rec
ord of his court the fact of such destruction. 

5 3 4 0 . E x c e p t i o n s . 21 G. A., ch. 177, § 6. Nothing in this act shall be 
construed to affect teaching in regularly chartered medical colleges; or the 
publication or use of standard medical books, or the practice of regular prac
titioners of medicine, or druggists in their regular business; or the possession 
by artists of models in the necessary line of their art. 

5 3 4 1 . 21 G. A., ch. 177, § 7. All acts inconsistent with this [act] are 
hereby repealed. 

5342. Disturbing worshiping congregations or other assemblies. 
4023. If any person wilfully disturb or disquiet any assembly of persons met 
for religious worship, by profane discourse or rude and indecent behavior, or 
by making a noise either within the place of worship or so near as to disturb 
the order and solemnity of the assembly, he shall be punished by imprison
ment in the county jail not more than thirty days, or by fine not exceeding 
one hundred dollars. If any person or persons unlawfully or wilfully disturb 
or interrupt any school, school meeting, teachers' institute, lyceum, literary 
society, or any other lawful assembly of persons being in the peace of the 
state, such person or persons shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not exceeding one hundred 
dollars, or by imprisonment in the county jail not exceeding thirty days. 
[R , § 4360; 0., '51, § 2718; 9 G. A., ch. 146.] 

5 3 4 3 . Se l l ing n e a r c a m p - m e e t i n g . 4024. If any person within one 
mile from the place where any religious society is collected together for re
ligious worship in any field or woodland, expose to sale or gift any spirituous 
or other liquors, or any article of merchandise, or any provisions or other arti
cle of traffic, he shall be punished by imprisonment in the county jail not 
more than thirty days, or by fine not exceeding one hundred dollars. [R., 
§4361; C., '51, §2719.] 

5 3 4 4 . E x c e p t i o n s . 4025. The preceding section does not apply to tavern 
or grocery keepers exercising their calling or business in the places mentioned 
in their licenses, if they have such; nor to any distillers or manufacturers or 
others in the prosecution of their ordinary calling or business, so as to prevent 
them from vending or exposing to sale the articles above prohibited at their 
place of residence; nor to any person who has a written permit from the per
son having the charge of such religious society to sell any of such prohibited 
articles, on complying with the regulations of such religious assembly and with 
the laws of the state. [R, § 4362; 0., '51, § 2720.] 

5 3 4 5 . K e e p i n g g a m b l i n g - h o u s e s . 4026. If any person keep a house, 
shop, or place resorted to for the purpose of gambling; or permit or suffer any 
person in any house, shop, or other place under his control or care to play at 
cards, dice, faro, roulette, equality, or other game, for money or other thing, 
such offender shall be fined in a sum not less than fifty dollars nor more than 
three hundred dollars, or be imprisoned in the county jail not exceeding one 
year, or be both fined and imprisoned. In a prosecution under this section, 
any person who has the charge of or attends to any such house, shop, or 
place, may be deemed the keeper thereof. [R., § 4363; C , '51, § 2721.] 
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W h a t c o n s t i t u t e s : To constitute gambling 
as here contemplated, it is not necessary that 
the money or " o t h e r t h i n g " should be " p u t 
up . " Playing at a game with the understand
ing that the loser shall pay for the drinks 
around, which arrangement is carried out, is 
sufficient: State v. Maurer, 7-406; Stale v. 
Cooster, 10-453; State v. Leieht, 17-28; State 
v. Bishel, 39-42. 

The offense of keeping a gambling-house is 
as complete if the house is kept for one day as 
if kept for a year. It does not consist in 
causing or continuing a public nuisance, as 
contemplated in § 5472: State v. Crogan, 8-523. 

I t is not necessary that the place occupied 
be generally or habitually resorted to, if it 
is kept for that purpose. One act of gambling, 
as well as many, will complete the offense: 
State v. Cooster, 10-453. 

A n i n d i c t m e n t against a tavern-keeper for 
suffering gaming in violation of statute need 
not state the names of the persons who played 
nor the sums of money for which they played, 
nor the propertv lost or won : Romp v. State, 
3 G. Gr., 276. 

A charge tha t defendant keeps a house re
sorted to, sufficiently charges intent and knowl
edge, and still more does the charge that he 
permits, etc., gambling, imply knowledge: 
State v. Cure, 7-479. 

And an indictment charging that accused, 
being the keeper of a house resorted to for the 
purpose of gambling, knowingly and unlaw
fully did permit , etc., held sufficient, although 
it would have been better to have expressly 
charged that the house was under the control 
of accused: State v. Middleton, 11-246. 

The " keeping," etc., and the " permitt ing," 
etc., constitute one and the same offense, and 
an indictment charging them both in separate 
counts is not objectionable on the ground of 
duplicity: State v. Cooster, 10-453. 

An indictment substantially charging tha t 
defendant did keep a house, etc., in which he 
did permit divers persons, to the jurors un
known, to play at cards, etc., for money, 
cigars, beer and other things, held sufficient: 
State v. Kaufman, 59-273. 

See, further, notes to § 5347. 

5346. S e a r c h - w a r r a n t a g a i n s t . 4027. If any person make oath before 
a justice of the peace that he has probable cause to suspect, and does suspect 
that any house, building, or place, naming the house or place and the occu
pant, is unlawfully used as a common gaming-house, or place for the purpose 
of gaming for money or other property, and that persons resort to the same 
for that purpose, whether they be known to the cemplainant or not, such jus
tice mayT issue his warrant for the purpose of searching such house or building 
for all such implements or gambling devices mentioned in the preceding sec
tion, and for the apprehension of the occupant or keeper of said house or 
building; and after such search, seizure, and arrest, the said implements and 
keeper shall be carried before such justice of the peace to be dealt with as 
provided by law. And any gambling device brought before the justice may 
be destroyed bv him, and an entry thereof shall be made upon his docket. 
[R., §4364; 0.,"'51, §2722.] 

5347. G a m i n g a n d b e t t i n g . 4028. If any person play at any game for 
any sum of money or other property of any value, or make any bet or wager 
for mone}r or other property of value, he shall be punished by fine not ex
ceeding one hundred dollars, or by imprisonment in the county jail not exceed
ing thirty days. [R., § 4365; G, "'51,. § 2723.] 

Playing at billiards or " pin-pool " with the 
agreement or understanding that the losing 
par ty shall pay for the game, is gambl ing: 
State v. Book, 41-550; State v. Miller, 53-154. 

Whether the game played is one of skill or 
one of chance is immaterial under this section : 
State v. Miller, 53-154. 

But playing at cards for recreation or amuse
ment is not prohibited: State v. Leieht, 17-28. 

The offering by an agricultural society of a 
premium to the winner at a horse-race held 
under its authori ty does not constitute an 
offense under this section: Delier v. Plymouth 
County Ag'l Society, 57-481. 

5 3 4 8 . G a m i n g c o n t r a c t s v o i d . 4029. All promises, agreements, notes, 
bills, bonds, or other contracts, mortgages, or other securities, when the whole 
or any part of the consideration thereof is for money or other valuable thing 
won or lost, laid, staked, or bet, at or upon any game of any kind or on any 
wager, are absolutely void and of no effect. [R., § 4366; C., '51, § 2724.] 

W a g e r : A wager contract based upon the 
result of an election is void as against public 
policy: David v. Ransom, 1 G. Gr., 383. 

Where, in pursuance of a contract pre
viously made between the parties to a wager, 
plaintiff delivered to the successful par ty an 
article and charged it to the other party to the 

wager, held, tha t he could not recover from 
the person so charged the value of the article 
furnished: Ibid. 

But held, tha t a request by the party 
charged, and subsequent to the determination 
of the wager, to deliver the article to the suc
cessful party, would render him liable if de-
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livery was made in pursuance of such reques t : 
Ibid. 

R e c o v e r y of m o n e y : Money lost on a 
wager and paid over cannot be recovered 
back: Thrift v. Redman, 13-25. 

B e c o v e r y f rom s t a k e h o l d e r : A par ty 
depositing money or other property with a 
stakeholder as a wager may recover it back 
before it is paid over to the winner : Shannon 
i Baumer, 10-210. 

An action may be maintained against a 
stakeholder who has paid over to the winning 
party money placed in his hands as a wager 
after ho has been notified by the loser not to 
do so: Adhins v. Flemming, 29-122. 

Where a piomissory note for an amount 
greater than the wager was deposited with a 
stakeholder, and by him turned over to the 
winner, who appropriated it to his own use, 
held, tha t the original owner might recover 
from such winner the excess of the value of 
the note over the amount of the wager : Shaw 
v. Gardiner, 30-111. 

A demand upon the stakeholder by one of 
the parties to the wager for the entire amount 
in his hands, on the ground that he is success
ful in the wager, is not a revocation of the 
wager so as to entitle him to recover from 
such stakeholder the amount deposited by 
him, and afterwards paid over in pursuance 
of the result of the wager to the opposite 
party : Okerson v. Crittenden, 62-297. 

A c t i o n u p o n w a g e r i n g c o n t r a c t : Action 
cannot be maintained upon a note showing 
upon its face that it was given in a bet t ing 
transaction: Sipe v. Finarty, 6-394. 

And even if the note is given upon an ap
parent consideration the agreement between 
the parties may be such as to make it clearly 
a wagering contract : Craig v. Andrews, 7-17. 

Contracts and negotiable instruments of the 
character here described are void, even in the 
hands of an innocent purchaser, before ma
turi ty : Ibid.; Traders' Bank v. Alsop, 64-97. 

Where one, in behalf of himself and others, 
deposited a sum as a wager, held that , in an 
action to recover such sum from the stake
holder, he could only recover the amoun t 
actually belonging to him, the contract being 
absolutely void and plaintiff having therefore 
no authori ty to sue for the others thereunder : 
Toney v. Snyder, 50-73. 

O p t i o n s : To invalidate a contract on the 
ground of the illegality of the transaction, as 
being a gambling or option contract, it mus t 
be shown that on the part of both parties the 
transaction was with the knowledge and pur
pose tha t no actual delivery of the property 
which was the subject of the sale should be 
made. If one of the parties acts in good faith, 

5349. Dealing in options; bucket-shops. 20 G. A., ch. 93, § 1. It 
shall be unlawful for any corporation, association or society, person, or per
sons to keep within this state any store, office or other place, wherein is con
ducted or permitted the pretended buying or selling of grain, pork, lard, or 
any mercantile or agricultural products on margins, without any intention of 
future delivery, whether such pretended contracts are to be performed within 
or without this state; and the keeping of all such places is hereby prohibited; 
and it shall be unlawful for any person, corporation, association or society, 
within this state, to make or enter into any contract, or pretended contract, 
such as is above stated and referred to, and all such contracts are hereby pro-

with the intention and expectation of deliver
ing or receiving the property, the transaction 
as to him will be valid, and will be a sufficient 
consideration for a contract in his hands based 
thereon : Murry v. Ocheltree, 59-435. 

Certain instructions to the effect tha t in
s t ruments purport ing to convey the title to 
grain were void because they were issued to 
pay losses which might be suffered in the pur
chase of commodities, wherein it was not the 
purpose or intention of either of the par
ties tha t the purchase or sale should be con
summated by the delivery or receipt of the 
article purchased or sold, but on the contrary 
it was the purpose of all the parties tha t the 
same should be settled by the payment of the 
difference between the purchase or selling 
price and the marke t price a t the t ime of set
tlement, held correct: Lowe v. Young, 59-364. 

The option contracts tha t are void are buch 
as do not contemplate the actual delivery of 
the commodity purchased, but ra ther con
template that the subject of the contract is 
not intended to be delivered: Gregory v. Wai-
towa, 58-711. 

W h e n the parties to an executory cont iaet 
for the sale ol property intend tha t there shall 
be no delivery thereof, but t ha t the transac
tion shall be settled by the payment of the 
difference between the contract price and the 
market price of the commodity at the t ime 
fixed, the contract is void: First Nat. Bank v. 
Oskaloosa Packing Co., 66-41. 

If the agent th rough whom the purchase is 
made knows tha t t he transaction is an option 
contract, he cannot recover money advanced 
by him to one of the parties for the purpose 
of carrying on the t ransact ion: Ibid. 

While contracts for the sale and delivery of 
grain in t he future, which are virtually bets 
in relation to the future price of grain, are of 
a purely gambling and criminal character, 
and, where their t rue character is known, the 
courts should hold them void, yet contracts 
for future delivery are, to some extent , a 
necessity, and they are as legitimate as any 
other, and that , too, though the parties may 
contemplate a possibility of set t lement by the 
payment of differences. The real intention oi 
the parties mus t determine the character of 
the transaction, and in arr iving at the inten
tion the court must be governed by the e\ I-
denco and not by conjectures based upon us 
knowledge of other cont rac ts : Tomblin v. Cal-
len, 69-229. 

A dealer in grain may sell and agree to de
liver at some future t ime tha t which he has 
not, but which he expects to go into the 
marke t and b u y : Douglas v. Smith, 74-468. 

i 
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hibited; the intention of this act being to prevent and prohibit within this 
state the business now engaged in and conducted in places commonly knowrn 
and designated as bucket-shops. Provided, however, that this act shall not 
apply to or in any way affect any contract for the actual buying or selling of 
any commodity whatever for present or future delivery, where the actual de-
lvery or receipt of the thing sold is contemplated, and in good faith intended 
yy either of the parties to the contract. 

5 3 5 0 . P e n a l t y . 20 G. A., ch. 93. § 2. Any person whether acting indi
vidually or as a member of any copartnership, corporation, association or 
society, guilty of violating any of the provisions of this act [§ 5349] shall upon 
conviction thereof be adjudged to pay a fine for each offense of not less than 
one hundred dollars nor more than five hundred dollars, or be imprisoned in 
the county jail not less than thirty days nor more than one year, or be both 
lined and imprisoned at the discretion of the court. 

5 3 5 1 . I n c e s t . 4030. If any man marry his father's sister, mother's sister, 
father's widow, wife's mother, daughter, wife's daughter, son's widow, sister, 
son's daughter, daughter's daughter, son's son's widow, daughter's son's widow, 
brother's daughter or sister's daughter; or if any woman marry her father's 
brother, mother's brother, mother's husband, husband's father, son, husband's 
son, daughter's husband, brother, son's son, daughter's son, son's daughter's 
husband, daughter's daughter's husband, brother's son, or sister's son; or if 
any person being within the degrees of consanguinity or affinity in which 
marriages are prohibited by this section, carnally know each other, they shall 
be deemed guilty of incest, and shall be punished by imprisonment in the 
state penitentiary for a term not exceeding ten years and not less than one 
year. [R , §§ 4337-9.] 

The marriage of persons sustaining to each 
other any of the degrees of relationship here 
specified is incest. Carnal knowledge in such 
case need not be alleged or shown: State v. 
Schaunhurst, 34-547. 

The words brother and sister, as here used, 
refer to illegitimate as well as legitimate chil
dren of the same parents : Ibid. 

To constitute incest the parties must have 
carnal knowledge of each other. A woman 
w ho is i avished cannot be said to have carnal 
knowledge of the man. Connection between 
b i s o n s within the prohibited degrees, con
summated by force, is rape and not incest: 
biule v. Thomas, 53-214. 

5 3 5 2 . C r u e l t y t o a n i m a l s . 4031. If any person torture, torment, de
prive of necessary sustenance, cruelly beat, mutilate, cruelly kill, or overdrive 
any animal; or unnecessarily fail to provide the same with proper food, drink, 
shelter, or protection from the weather; or cruelly drive or work the same 
when unlit for labor; or cruelly abandon the same; or carry or cause the same 
to be carried on any vehicle, or otherwise, in an unnecessarily cruel and in
human manner, he shall be punished by imprisonment in the county jail not 
exceeding thirty days, or by fine not exceeding one hundred dollars. [R.. 
§ 435b; C, '51,'§ 2716; 13 G. A., ch. 176, §§ 1, 2.] 

5 3 5 3 . B y r a i l w a y s , w h e n t r a n s p o r t i n g . 4032. No railway company 
in tins state, in the carrying or transportation of cattle, sheep, swine, or other 
animals, shall confine the same in cars for a longer period than twenty-eight 
consecutive hours, unless delayed by storm or other accidental cause, without 
unloading for rest, water, and feeding, for a period of at least five consecutive 
hours. In estimating such confinement, the time the animals have been con-
lined without such rest on connecting railways from which they are received 
shall be computed, it being the intention of this section to prevent their con-

Under a s tatute providing that brother and 
sister who, being of the age of sixteen yi ars 
or upwards, should have sexual intercom se to
gether, having a knowledge of their consan
guinity, should be guilty of incest, held, that 
it was essential, in order to constitute the 
crime, tha t both parties be over the age speci
fied : United States v. Hiler, Mor., 330. 

E v i d e n c e : The register of marriages is 
sufficient evidence of the incestuous marriage 
(§3388): State v. Schaunhurst, 34-547. 

Admissions and declarations of the parties 
are also admissible to show the fact of mar
r iage: Ibid. 
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tinous confinement beyond twenty-eight hours, except upon contingencies 
hereinbefore stated; and animals unloaded for rest, water, and feeding, under 
the provisions of this section, shall be property fed, watered, and sheltered 
during such rest by the owners or persons in custody thereof, or in case of 
their default in so doing, then by the railway company transporting them, at 
the expense of said owners or persons in custody thereof, and said company 
shall have a lien upon such animals for food, care, and custody furnished, and 
shall not be liable for any detention of such animals authorized by this section. 
Any railway company, owner, or custodian of such animals who shall fail to 
comply with the provisions of this section, shall, for each and every such 
offense, be liable for, and forfeit and pay a penalty of not less than one hun
dred and not greater than five hundred dollars. But when such animals shall 
be carried in cars in which they shall and do have proper food, water, space, 
and opportunity for rest, the foregoing provisions in regard to their being un
loaded shall not apply. [13 G. A., ch. 176, § 3.] 

5354. Keeping cock-pits and fighting dogs, bears, etc. 4033. If any 
person keep or use, or in any way be connected with, or be interested in the 
management of, or receive money for the admission of any person to any place 
kept or used for the purpose of fighting or baiting any bull, bear, dog, cock, 
or other creature, or engage in, aid, abet, encourage, or assist in any bull, bear, 
dog, or cock fight, or a fight between any other creature, he shall be deemed 
guilty of a misdemeanor. [Same, § 7.] 

5355. Impounding animals without food or water. 4034. If any 
person impound or confine, or cause to be impounded or confined in any 
pound or other place, any creature, and fail to supply the same during such 
confinement with a sufficient quantity of food and water, he shall be deemed 
guilty of a misdemeanor. [Same, § 8.] 

CHAPTER 10. 

OFFENSES AGAINST PUBLIC H E A L T H . 

5 3 5 6 . Se l l ing u n w h o l e s o m e p r o v i s i o n s . 4035. If any person know
ingly sell any kind of diseased, corrupted, or unwholesome provisions, whether 
for meat or drink, without making the same fully known to the buyer, he shall 
be punished by imprisonment in the county jail not more than thirty days, or* 
by line not exceeding one hundred dollars. [R., § 4371; C , '51, § 2725.] 

5 3 5 7 . A d u l t e r a t i n g food o r l i q u o r . 4036. If any person fraudulently 
adulterate for the purpose of sale, any substance intended for food, or any wine, 
spirituous or malt liquor, or other liquor intended for drinking, he shall be 
punished by imprisonment in the county jail not more than one j7ear, or by 
fine not exceeding three hundred dollars, and the article so adulterated shall 
be forfeited and destroyed. [R., § 4372; C , '51, § 2726.] 

5 3 5 8 . D r u g s o r m e d i c i n e s . 4037. If any person fraudulently adulter
ate, for the purpose of sale, any drug or medicine in such manner as to lessen 
the efficacy, or change the operation of such drugs or medicines, or to make 
them injurious to health; or sell them knowing that they are thus adulterated, 
he shall be punished by imprisonment in the county jail not exceeding one 
year, or by fine not exceeding five hundred dollars, and such adulterated drugs 
and medicines shall be forfeited and destroyed. [R., § 4373; C , '51, § 2727.] 

5 3 5 9 . L a b e l i n g p o i s o n s . 4038. If any apothecary, druggist, or other 
person, sell and deliver any arsenic, corrosive sublimate, prussic acid, or any 
poisonous liquid or substance, without having the word " poison," and the true 
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name thereof written or printed upon a label attached to the vial, box, or 
parcel containing the same, he shall be punished by imprisonment in the county 
jail not more than thirty days, or by fine not exceeding one hundred dollars. 
Any person who may dispose of at retail any poisonous substance or liquid' to 
any one, for any purpose, is hereby required to enter in a book, to be kept by 
such apothecary, druggist, or other person so disposing, the name of the poison, 
when bought, by whom, and for what purpose; and if the person who -calls 
for such poison is not personally known to the vendor, then such person shall 
be identified by some one known to the vendor, whose name shall also be en
tered in such book. Any failure to comply with the requirements of this pro
vision shall subject the party so failing to imprisonment in the county jail not 
more than thirty davs, or to a fine not exceeding one hundred dollars. [R., 
§ 4374; C., '51, § 2728; 10 G. A., ch. 110.] 

See, also, § 2531. 

5360. Spreading infectious disease. 4039; 20 G. A., ch. 102. If any 
person innoculate himself or any other person, or suffer himself to be innocu-
iated with the small-pox within this state, or come within the state with the 
intent to cause the prevalence or spread of this infectious disease, he shall be 
punished by imprisonment in the penitentiary not more than three years, or 
by fine not exceeding one thousand dollars and imprisonment in the county 
jail not exceeding one year. Or, if any person shall place, or put, or aid, or 
abet, in placing or putting any person upon any railroad car, steamboat, or 
other public conveyance knowing such persons to be infected with diphtheria, 
small-pox, or scarlet fever, he shall be punished by fine of not more than one 
hundred dollars or by imprisonment in the county jail not more than thirty 
days. [R., § 4375; C., '51, § 2729.] 

5 3 6 1 . Se l l ing d r u g g e d l i q u o r s . 4040. If any person wilfully sell, or 
keep for sale, intoxicating, malt, or vinous liquors, which have been adulter
ated or drugged by admixture with any deleterious or poisonous substance, he 
shall be deemed guilty of a felony, and, upon conviction thereof, shall be pun
ished by a fine not exceeding five hundred dollars, or by imprisonment in the 
penitentiary not exceeding two years. [R., § 4376.] 

5362. Throwing dead animals in stream, spring, etc. 4041. If any 
person throw, or cause to be thrown, any dead animal into any river, well, 
spring, cistern, reservoir, stream, or pond, he shall be punished by imprison
ment in the county jail not less than ten nor more than thirty days, or by fine 
not less than five nor more than one hundred dollars. [10 G. A., ch. 18.] 

5 3 6 3 . A d u l t e r a t e d m i l k , cheese , o r b u t t e r . 4042. If any person 
knowingly sell to another, or knowingly deliver or bring to be manufactured 
to any cheese or butter manufactory in this state, any milk diluted with water, 
or in any way adulterated, or milk from which any cream has been taken, or 
milk commonly known as "skimmed milk," or shall keep back any part of 
milk known as "s t r ippings" with intent to defraud, or shall knowingly sell 
the milk, the product of a diseased animal or animals, or shall knowingly use 
any poisonous or deleterious material in the manufacture of cheese or butter, 
he shall, upon conviction thereof, be fined in any sum not less than twenty-
five dollars nor more than one hundred dollars, and be liable in double the 
amount of damages to the person or persons, firm, association, or corporation, 
upon whom such fraud shall be committed. [13 G. A., ch. 156.] 

ADULTERATION OF FOOD, DRINK AND MEDICINE. 

5 3 6 4 . A d u l t e r a t i o n prohib i ted . 19 G. A., ch.170, § 1. No person shall 
mix, color, stain, or powder, or order or permit any other person to mix, color, 
stain, or powder any article of food with any ingredient or material so as to 
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render the article injurious to health, with the intent that the same may be 
sold, and no person shall sell or offer for sale any such article so mixed, colored, 
stained, or powdered. 

5 3 6 5 . W i t h i n t e n t to sel l . 19 G. A., ch. 170, § 2. No person shall, ex
cept for the purpose of compounding in the necessary preparation of medi
cine, mix, color, stain, or powder, or permit any other person to mix, color, 
stain, or powder any drug or medicine with any ingredients or materials, so as 
to affect injuriously the quality or potency of such drug or medicine, with the 
intent to sell the same, or shall offer for sale any such drug or medicine so 
mixed, colored, stained, or powdered. 

5 3 6 6 . A d u l t e r a t i n g for prof i t ; no t i ce . 19 G. A., ch. 170, § 3. No per
son shall mix, color, stain, or powder any article of food, drink, or medicine, or 
any article which enters into the composition of food, drink, or medicine, with 
any other ingredient or material, whether injurious to health or not, for the 
purpose of gain or profit, or sell or offer for sale the same, or order or permit 
any other person to sell or offer for sale any article so mixed, colored, stained, 
or powdered, unless the same be so manufactured, used or sold, or offered for 
sale, under its true and appropriate name, and notice that the same is mixed 
or impure is marked, printed, or stamped upon each package, roll, parcel, or 
vessel containing the same, so as to be and remain at all times readily visible. 
or unless the person purchasing the same is fully informed by the seller of the 
true names of the ingredients (if other than such as are known by the common 
name thereof) of such articles of food, drink, or medicine, at the time of mak
ing the sale thereof or offering to sell the same: Provided, nothing in this 
section shall prevent the use of harmless coloring material used in coloring 
butter and cheese. 

5367. Glucose; skimmed-milk cheese; oleomargarine. 19 G. A., 
ch. 170, § 4. No person shall mix any glucose or grape sugar with syrup or 
sugar intended for human food; and any cheese manufactured from skimmed 
milk, or from milk that is partly skimmed, shall be branded as skimmed-milk 
cheese, when the same is offered for sale; or any oleomargarine, suine, beef-
fat, lard or any other foreign substance with any butter or cheese intended 
for human food; or shall mix or mingle any glucose, grape sugar, or oleomar
garine with any article without distinctly marking, stamping, or labeling the 
article or the package containing the same with the true and appropriate name 
of such article, and the percentage in which glucose or grape sugar, oleomar
garine, or suine enters into its composition. Nor shall any person sell, or offer 
for sale; or permit to be sold, or offered for sale, any such food, into the com
position of which glucose or grape sugar, oleomargarine, or suine has entered, 
without at the same time informing the buyer of the fact and the proportion 
in which glucose or grape sugar, oleomargarine, or suine has entered into the 
composition. 

[As to imitation butter and cheese, see further §§ 2503-2518.] 

5 3 6 8 . P e n a l t y . 19 G. A., ch. 170, § 5. Any person or persons convicted 
of violating any provisions of any of the foregoing sections of this act [§§ 5364-
5367] shall, for the first offense, be fined not less than ten dollars nor more 
than fifty dollars. For the second offense they shall be fined not less than 
twenty-five [dollars] nor more than one hundred dollars, or confined in the 
county jail not more than thirty days. And for the third and all subsequent 
offenses they shall be fined not to exceed [not less than] five hundred dollars, 
nor more than one thousand dollars, and imprisonment in the state prison not 
less than one year nor more than five years. 

5 3 6 9 . 19 G. A., ch. 170, § 6. All acts or parts of acts inconsistent with 
the provisions of this act are hereby repealed. 
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FRAUD IN LARD. 

5 3 7 0 . P r o m d i s e a s e d h o g s . 18 G. A., ch. 137, § 1 . All persons or associa
tions who shall engage in the business of selling lard rendered from swine that 
have died of hog cholera, or other diseases, shall, beiore selling or offering to sell 
any such lard, plainly stamp, print, or write upon the cask, barrel, or other vessel 
containing such Jard, the words "Lard from hogs which have died of disease," 
or if sold without such cask, barrel, or other receptacles, the purchaser shall 
be informed that the lard is from hogs which have died from disease. 

5371. P e n a l t y . 18 G. A., ch. 137, § 2. For a violation of the provisions 
of the foregoing section, the vendor shall, on conviction thereof, be punished 
by a fine not less than five dollars nor exceeding one hundred dollars, or im
prisonment in the county jail not exceeding thirty days. 

5372. C o m p o u n d lard. 22 G. A., ch. 79, § 1. No manufacturer or other 
person or persons shall sell, deliver, prepare, put up, expose or offer for sale 
any lard or any article intended for use as lard, which contains any ingredient 
but the pure fat of healthy swine in any tierce, bucket, pail, package or other 
vessel or wrapper, or under any label bearing the words " pure," " refined," 
'" family," or either of said words alone or in combination with other words of 
like import, unless every tierce, bucket, pail, package or other vessel, wrapper 
or label, in or under which said article is sold, delivered, prepared, put up, ex
posed or offered for sale bears on the top or outer side thereof, in letters not 
less than one-half inch in length and plainl_y exposed to view, the words " Com
pound Lard," and the name and proportion in pound and fractional parts thereof 
of each ingredient contained therein. 

5373. P e n a l t y . 22 G. A., ch. 79, § 2. Any person who violates any pro
vision hereof shall be deemed guilty of a misdemeanor for each violation, and 
upon conviction thereof shall be fined for the first offense not less than twenty 
dollars nor more than fifty dollars, and every subsequent offense under this 
act shall be fined not less than fifty dollars nor more than one hundred dollars. 

FRAUD IN CANNED FOOD. 

5374. Label . 21 G. A., ch. 174. § 1. It shall hereafter be unlawful in 
this state for any packer of or dealer in hermetically sealed, canned or pre
served fruits, vegetables, or other articles of food to knowingly offer such 
canned or preserved articles for sale for consumption in this state after Octo
ber first, 1886, unless the cans or jars which contain the same shall bear the 
name, address and place of business of the person, firm or corporation that 
canned or packed the articles so offered, or the name of the wholesale dealer 
in this state who sells or offers the same for sale; together in all cases with 
the name of the state, city, town or village, where the same were packed, 
plainly printed thereon, preceded by the words " Packed at," such name, ad
dress and place of business shall be plainly printed on the label, together with 
a mark or term indicating clearly the grade or quality of the articles con
tained therein. 

5375. S o a k e d goods . 21 G. A., ch. 174, § 2. All packers of and dealers 
in soaked goods or goods put up from products dried or cured before canning 
shall, in addition to complying with provisions of section one of this act 
[§ 5374], cause to be plainly branded on the face of the label in good legible 
type, one-half of an inch in height and three-eighths of an inch in width 
the word " soaked." 

5376. E x e m p t i o n s . 21 G. A., ch. 174, § 3. All goods packed prior to 
the passage of this act are exempted from the provisions ot this act. 

5377. P e n a l t y ; b o a r d of heal th . 21 G. A., ch. 174, § 4. Any packer 
or dealer who shall violate any of the provisions of this act [§§ 5374-5379], 
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shall be deemed guilty of a misdemeanor and punished by a fine of not more 
than fifty dollars for each offense in the case of retail dealers, and in case of 
wholesale dealers and packers by a fine of not less than five hundred dollars 
nor more than one thousand dollars for each offense. The term " p a c k e r " 
and " dealer," as used in this act, shall be deemed to include any firm or cor
poration doing business as a dealer in or packer of the articles mentioned in 
this act. I t shall be the duty of any board of health in this state, cognizant 
of any violation of this act, to inform the district attorney, whose duty it shall 
be to institute proceedings against any person who is charged with a violation 
of the provisions of this act, and in case of conviction shall receive twenty-five 
per cent, of the fines actually collected, which shall be in addition to any sal
ary he may now receive under the law. 

5 3 7 8 . E x c e p t i o n s . 21 G. A., ch. 174, § 5. The provisions of this act 
[§§ 5374-5379] shall not apply to canned or condensed milk or cream. 

5379. T a k e s effect. 21 G. A., ch. 174, § 6. This act [§§ 5374-5379] shall 
take effect October first, eighteen hundred and eighty-six. 

C H A P T E R 11. 

OFFENSES AGAINST PUBLIC POLICY. 

5380. Lotteries and lottery tickets. 4043. If any person make, or 
aid in making or establishing any lottery in this state; or advertise or make 
public any scheme for any such iotterj^; or advertise or offer for sale any 
ticket or part of a ticket in any lottery; or sell, negotiate, dispose of, purchase, 
or receive the same; or have in his possession any ticket or paper purporting 
to be the number of any ticket of any lottery, with intent to sell or dispose of 
the same on his own account or as the agent of another, he shall be punished 
by imprisonment m the county jail not more than thirty days, or by fine not 
exceding one hundred dollars, or bv both fine and imprisonment at the discre
tion of the court. [E., § 4377; C , '51, § 2730.] 

The disposal of lauds by a scheme in which entered into was held void: Guenther v. 
parties were to buy tickets and draw therefor, Dewein, 11-133. 
held a lottery, and a contract of purchase thus 

5381. Disposing of liquors to Indians or intoxicated persons. 
4044. If any person give, sell, or dispose of, any spirituous or intoxicating 
drinks to any Indian within this state, or to any person who is intoxicated, he 
shall be punished by fine not exceeding two hundred dollars, or by imprison
ment in the county jail not exceeding one year, or by both fine and imprison
ment at the discretion of the court. [R., §4378; C.,' '51, § 2735.] 

5382. Allowing minors in billiard-rooms, saloons, etc. 15 G. A., 
ch. 59, § 1. I t shall be unlawful for any person who keeps a billiard-hall, beer-
saloon, or nine or ten pin alley, or the agent, clerk, or servant of any such 
person, or any person having charge or control of any such hall, saloon, or 
alley, to permit any minor or minors to remain in such hall, saloon, or alley, 
or to take part in any of the games known as billiards, nine or ten pins. 

5 3 8 3 . P e n a l t y . 15 G. A., ch. 59, § 2. For a violation of the provisions of 
the foregoing section the offender shall, on conviction thereof, be punished by 
a fine not less than five dollars nor exceeding one hundred dollars, or impris
onment in the county jail not exceeding thirty days. 

Under this act it is the duty of saloon-keep- same duty is imposed on their employees. If 
ers not only not to permit, but to prevent, the keeper or employee fails to take proper 
rninois remaining in their saloons, and the measures to prevent, he is to be deemed to 
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permit it. and the liability will not depend ployee of the fact tha t the person is a minor : 
upon the knowledge of the keeper or his em- State v. Probasco, 62-400. 

5384. Selling fire-arms to minors. 20 G. A., ch. 78, § 1. It shall be 
unlawful for any person to knowingly sell, present or give any pistol, revolver 
or toy pistol to any minor. 

5 3 8 5 . P e n a l t y . 20 G. A., ch. 78, § 2. Any violation of this act [§§ 5384, 
5385] shall be punishable by a fine of not less than twenty-five nor more than 
one hundred dollars, or by imprisonment in the county jail of not less than ten 
nor more than thirty days. 

5 3 8 6 . Civi l r ights . 20 G. A., ch. 105, § 1. All persons within this state 
shall be entitled to the full and equal enjoyment of the accommodations, ad
vantages, facilities and privileges of inns, public conveyances, barber shops, 
theaters and other places of amusement; subject only to the conditions and 
limitations established by law, and applicable alike to every person. 

5 3 8 7 . P e n a l t y for v io lat ing . 20 G. A., ch. 105, § 2. Any person who 
shall violate the foregoing section by denying to any person, except for rea
sons by law applicable to all persons, the full enjoyment of any of the accom
modations, advantages, facilities or privileges enumerated in said section, or 
by aiding or inciting such denial, shall, for each offense, be deemed guilty of 
a misdemeanor. 

An indictment under this statute should al- denied, al though the rink was kept open as a 
lege not only a refusal to grant equal accom- place of public amusement, it not being shown 
modations. but absence of any good reason that the business of operating it was carried 
therefor: State v. Hall, 72-525. on under a license or privilege granted by the 

Before the enactment of this statute it was state, or the municipal corporation in which it 
held that the refusal of the owner of a skating was conducted, or that it was in any manner 
rink to permit any particular person, as, for in- regulated or governed by any of the police 
stance, a person of color, to enter and enjoy regulations of the c i ty: Bowlin v. Lyon, 67-
the privileges of his rink, did not give rise to 536. 
a cause of action in behalf of the person thus 

5 3 8 8 . Br ing ing p a u p e r s i n t o State. 4045. If any person knowingly 
bring within this state any pauper or poor person, with the intent of making 
him a charge on any of the townships or counties therein, he shall be punished 
by fine not exceeding five hundred dollars and stand charged with his support. 
[R., §4379; C , '51, §2736.] 

5 3 8 9 . Transac t ing bus iness w i t h o u t l i cense . 4046. If any person 
cany on or transact any business or occupation without license therefor, when 
such license is required by any law of this state, he shall be fined in a sum 
not exceeding one hundred dollars, or imprisoned in the county jail not ex
ceeding thirty days. [R., § 4380; C , ' 5 1 , § 2737.] 

5 3 9 0 . Circulat ion of fore ign bank-notes . 4047. If any person pay 
out. or offer to pay, or in any manner put in circulation, or offer to put in cir
culation, any bank-note, bill, or other instrument intended to circulate as 
money issued or purporting to be issued by any bank, individual, or corpora
tion elsewhere than in this state, excepting treasury notes, notes of any bank 
organized under the law of the United States, any other description of cur
rency issued by the authority of congress, or notes of the branches of the state 
bank of Iowa, he shall be deemed guilty of a misdemeanor, and shall, upon 
conviction before any court having jurisdiction, be lined the sum of i h e dol
lars for each note, bill, or other instrument as aforesaid so paid out or offered 
to be raid out, put in circulation or offered to be put in circulation. In prose
cution's under tin's section it shall not be necessary to state in the indictment or 
information the name of the bank issuing the notes, nor to prove the existence 
of the bank or other person purporting to issue the notes; but it shall be suffi
cient to allege in general terms the fact of paying out, or attempting to pay 
out, as the case may be, of bank-notes issued out of this state; and the proof 
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may be made as if the particulars were alleged; and any number of offenses 
may be included in the same prosecution, provided that where the total fines 
alleged shall not exceed one hundred dollars, the offense shall be cognizable 
and may be tried before a justice of the peace and other co ordinate jurisdic
tions; and when the total lines alleged exceed one hundred dollars, it shall be 
within the jurisdiction of the district court. [10 G. A., ch. 53.] 

Under ch. 147 of Code of '51, providing a to secure the issuance of such notes was v o i d : 
penalty for issuing any bills, etc., to be put in Reynolds v. Nichols, 12-398. 
circulation as money, held, tha t a deed given 

[Sees. 4048, 4049, 4050 and 4051 are repealed by the following section.] 

5391. 17 G. A., ch. 156, § 1. Sections 4048, 4049, 4050, and 4051 of the 
code, chapter 69 of the public laws of the fifteenth general assembly, and 
chapter 122 of the laws of the sixteenth general assembly are repealed and the 
following enacted in lieu thereof. 

5392. Killing of certain game at certain seasons punished. 17 
G. A., ch. 156, § 2; 18 G. A., ch. 193; 20 G. A., ch. 67. I t shall be unlawful 
for any person within the state to shoot or kill any pinnated grouse or prairie 
chicken, between the first day of December and the first day of September 
next following; any woodcock, between the first day of January and the 
tenth day of Ju ly ; any ruffed grouse or pheasant, wild turkey or quail, be
tween the first day of January and the first day of October; any wild duck, 
goose, or brant, between the first day of May and the fifteenth day of Au
gust; or any wild deer, elk or fawn, between the first day of January and the 
first day of September. 

5393. Killing for traffic. 17 G. A., ch. 156, § 3; 18 G. A., ch. 193, § 2. 
It shall be unlawful for any person, at any time, or at any place within 
this state, to shoot or kill for traffic any pinnated grouse or prairie chicken, 
woodcock, quail, ruffed grouse or pheasant; or for any one person to shoot or 
kill during any one day. more than twenty-five of either kind of said named 
birds; or for any one person, firm, or corporation, to have more than twenty-
five of either kind of said named birds in his or their possession at any one 
time, unless lawfully received for transportation; or to catch or take, or at
tempt to catch or take, with any trap, snare or net, any of the birds or ani
mals named in section two of this act [§ 5392], or in any manner wilfully to 
destroy the eggs or nests of any of the birds hereby intended to be protected 
from destruction. 

5394. Trapping beaver . 17 G. A., ch. 156, § 4. It shall be unlawful for 
any person to kill, trap, or ensnare, any beaver, mink, otter, or muskrat, be
tween the first day of April and the first day of November, except where 
such killing, trapping, or snaring may be for the protection of private prop
erty. 

5395. H a v i n g i n p o s s e s s i o n . 17 G. A., ch. 156, § 5. I t shall be unlaw
ful for any person, company, or corporation, to buy or sell, or have in pos
session, any of the birds or animals named in section two of this act [§ 5392] 
during the period when the killing of such bird or animal is prohibited bv 
said section two, except during the first five days of such prohibited period; 
and the having in possession by any person, company, or corporation of any 
such birds or animals during such prohibited period, except during the first 
five days thereof, shall be deemed prima facie evidence of a violation of this 
act [§§'5391-5402]. 

5 3 9 8 . S h i p p i n g o u t of s t a t e . 17 G. A., ch. 156, § 6. It shall be unlaw
ful for any person, company, or corporation at any tune to ship, take, or cat ry 
out of this state any of the birds or animals named in section two oi this act 
[§ 5392]; but it shall be lawful for any person to ship to any person within 
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this state, any game birds named in said section two, not to exceed one dozen 
in number in any one day, during the period when by this act [§§ 5391-5402] 
the killing of such birds is not prohibited: Provided, he shall first make an 
affidavit before some person authorized to administer oaths, that said birds 
have not been unlawfully killed, bought, sold, or had in possession, are not 
being shipped for sale or profit, giving the name and postoffice address of the 
person to whom shipped, and the number of birds to be so shipped. A copy 
of such affidavit, indorsed, " A true copy of the original," by the person ad
ministering the oath, shall be furnished by him to the affiant, who shall de
liver the same to the railroad agent or common carrier receiving such birds for 
transportation, and the same shall operate as a release to such carrier or agent 
from any liability in the shipment or carrying of such birds. The original af
fidavit shall be retained by the officer taking the same, and may be used as 
evidence in any prosecution for violation of this act [§§ 5391-5402]. Any per
son swearing falsety to any material fact of said affidavit, shall be guilty of 
perjury, and punished accordingly. 

5 3 9 7 . P e n a l t y . 17 G. A., ch. 156, § 7. If any person shall kill, trap, en
snare, buy, sell, ship, or have in possession, or ship, take, or carry out of the 
state, contrary to the provisions of this act [§§ 5391-5402], any of the birds or 
animals named in this act, or shall wilfully destroy any eggs or nests of birds 
named in this act, shall be punished by a fine of ten dollars for each bird, 
beaver, mink, otter, or muskrat; twenty-five dollars for each wild deer, elk, or 
fawn, and ten dollars for each nest or the eggs therein, so killed, trapped, en
snared, bought, sold, shipped, had in possession, destroyed, or shipped, taken 
or carried out of the state, and shall stand committed to the county jail for 
thirtj? days unless such fine and costs of prosecution are sooner paid. 

5 3 9 8 . P e n a l t y a g a i n s t c a r r i e r . 17 G. A., ch. 156, § 8. If any railway, 
express company, or other common carrier, or any of their agents or servants, 
knowingly receive any of the above-mentioned birds or animals for transpor
tation or other purpose, during the periods hereinbefore limited and prohibited, 
or at any other time except in the manner provided in section six of this act 
[§ 5396], they shall be punished by a fine of not less than one hundred nor 
more than three hundred dollars, or by imprisonment in the county jail for 
thirty days, or by both such fine and imprisonment. 

5 3 9 9 . U s i n g s w i v e l - g u n o r p o i s o n . 17 G. A., ch. 156, § 9. If any per
son shall shoot or kill any wild duck, goose, or brant, with any swivel-gun or 
any kind of gun except such as is commonly shot from the shoulder; or shall 
use medicated or poisoned food to capture or kill any of the birds named in 
this act [§§ 5391-5402], he shall be deemed guilty of a misdemeanor, and upon 
conviction shall be fined twenty-five dollars for each offense, and shall stand 
committed to the county jail for thirty days, unless such fine and the costs of 
prosecution are sooner paid. 

5 4 0 0 . W h e r e p r o s e c u t i o n b r o u g h t . 17 G. A., ch. 156, § 10. Prosecu
tions for violations of this act [§§ 5391-5402] may be brought either in the 
county in which the offense was committed or in any other county where 
the person, company, or corporation complained of has had or has in his or 
their possession any birds or animals herein named, bought, sold, killed, trapped 
or ensnared, in violation of any of the provisions of this act. 

5401. Attorney to manage prosecution; fee. 17 G. A., ch. 156, § 11. 
In ail prosecutions under this act [§§ 5391-5402] the court before whom the 
same is brought shall appoint some attorney-a t-law for the purpose of manag
ing the prosecution of the cause, and such attorney shall be entitled to a fee 
ot ten dollars in each and every case in which he is so appointed, and the per
son filing an information under this act shall, in case of conviction, be entitled 
to a fee equal to one-half of the amount of the fine imposed on each conviction, 



CODE, § 4054.] OFFENSES AGAINST PUBLIC POLICY. 1569 

and both the fee of such attorney and the informant shall be taxed as costs 
in the case against the person convicted. Provided, th it the county shall in 
no case be held liable for said attorney's fee or penalty. 

5402. 17 G. A., ch. 156, § 12. All acts and parts of acts inconsistent wi th 
this act are hereby repealed. 

[Sees. 4052 and 4053 are repealed by 15 G. A., ch. 50, § 10.] 

5403. Obstructing passage of fish; fishing with seine or net. 15 
G. A., ch. 50, § 6; 16 G. A., ch. 70, § 3. No person shall place, erect, or cause 
to be placed or erected, across any of the rivers, creeks, ponds, or lakes of this 
state, any dam, seine, weir, fish-dam, or other obstruction, in such manner as 
to prevent the free passage of fish up or down through such water-courses, 
unless otherwise ordered by the commissioner; and from and after the pas
sage of this act [§§ 5403, 5404] it shall be unlawful for any person to use any 
seme or net for the purpose of catching fish, except minnows, that are natives 
of the waters of the state; provided, always, that it shall be lawful for the 
fish commissioner to take fish in any of the public waters at any time and by 
any method, for the purpose of propagation or for the purpose of exchanging 
with fish commissioners of other states or of the United States. Noth ing in 
this section shall be so construed as to prohibit the erection of dams for manu
facturing purposes, as now provided by law. 

5 4 0 4 . P e n a l t y . 15 G. A., ch. 50, § 7; 16 G. A., ch. 70, § 3. Any person 
found guilty of a violation of the provisions of section six of this act [§ 5403], 
shall, upon conviction before a justice of the peace, be fined not less than five 
nor more than fifty dollars for the first offense, and for the second, or any 
subsequent offense, not less than twenty dollars, and shall stand committed 
until such fine be paid. 

[Provisions somewhat similar are found in §§ 2810, 2311.] 

5 4 0 5 . T r a p p i n g fish. 4054; 15 G. A., ch. 50, § 10. Any person who 
shall go upon the premises of any person or corporation, whether inclosed or 
not, and shall be found seeking to take, by any means whatsoever, except a 
hook and line, any fish, shall be deemed guilty of trespass, and may be pros
ecuted in the name of the state of Iowa by any person in possession of said 
premises, before any justice of the peace, or other court of competent juris
diction, and fined in any sum not less than five nor more than fifty dollars. 
[9 G. A., ch. 4, § 4 ; 14 G. A., ch. 54, § 3.] 

5 4 0 6 . S p e a r i n g s e a s o n . 20 G. A., ch. 9, § 1. No person shall take by 
spearing with a gaff, spear or other device any fish from any of the perma
nent lakes or ponds or outlets or inlets thereto within the state of Iowa, -
between the first day of November and the thirty-first day of May next fol
lowing. 

5 4 0 7 . U n l a w f u l v e n d i n g . 20 G. A., ch. 9, § 2. I t shall be unlawful for 
any person, company, or corporation, knowingly to bu}r or sell, or offer for 
sale, or have in his or their possession, any fish which shall have been taken 
from any of the permanent lakes or ponds, or outlets or inlets thereto wdthin 
this state by spearing with gaff, spear or other device between the first day 
of November and the thirty-first day of May next following. And any per-
s? m who may draw from the water any game fish such as pike, bass, and the 
Lke when seining for minnows for bait, shall return the same without injury 
under the penalties of this act [§§ 5406-5411]. 

5 4 0 8 . P e n a l t y . 20 G. A., ch. 9, § 3. Any person found guilty of a viola
tion of any of the provisions of this act [§§ 5406-5411] shall upon conviction 
before any magistrate be fined not less than five dollars nor more than twenty 
dollars for the first offense, and for the second or any subsequent offense not 
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less than twenty dollars nor more than one hundred dollars, and shall stand 
committed until such fine bo paid. 

5 4 0 9 . P l a c e of a c t i o n . 20 G. A., ch. 9, § 4. Prosecution for violations of 
this act [§§ 5406-5411] may be brought and maintained in any county in 
which offense was committed or in any county where the person, company, or 
corporation against whom complaint is made, has or has had or has bought or 
sold or offered for sale any fish which were taken by spearing in violation of 
this act. 

5410. P r o s e c u t o r a p p o i n t e d ; fees. 20 G. A., ch. 9, § 5. In all pros
ecutions under this act [§§ 5406-5411], the court before whom the same is 
brought, or in which it shall be prosecuted, shall appoint an attorney for the 
prosecution of the case, and such attorney and the person filing the informa
tion under this act shall each be entitled to a fee of five dollars for each and 
ever}' conviction, which fees of such attorney and informant shall be taxed as 
costs in the case against the person or persons so convicted, and any fish 
found in the possession of any person, company or corporation in violation of 
the provision of this act may be seized and sold for the purpose of paying 
the costs in the case, but in no case under this act [§§ 5406-5411] shall any 
county be liable for the fees of such attorney or informant. 

5411. Spearing on one's own premises. 20 G. A.,ch. 9, § 6. Nothing 
in this act [§§ 5406-5411] shall prevent any person from taking fish of his own 
propagation or from waters wholly within his own land, to which there is no 
natural outlet through which the fish pass up or down. 

5412. Bringing diseased sheep into the state. 4055. If the owner 
of sheep, or any person having the same in charge, knowingly import or drive 
into this state sheep having any contagious disease; or turn out or suffer any 
sheep having any contagious disease, knowing the same to be so diseased, to 
run at large upon any common, highway, or uninclosed lands; or sell or dis
pose of any sheep, knowing the same to be so diseased, he shall be deemed 
guilty of a misdemeanor, and shall be punished by fine in any sum not less 
than fifty dollars nor more than one hundred dollars. [9 G. A., ch. 35, §§ 1, 2.J 

A contract for the sale of sheep having con- ever, tha t the s ta tute would not apply where 
tagious diseases cannot be enforced against the seller did not know that the disease wi th 
t he purchaser, even when he knew of such which the sheep were afflicted was contagious, 
disease before purchasing. The s tatute is in- and that in such case the contract could be 
tended, not for the protection of the pur- enforced: Caldwell v. Bridal, 48-15. 
chaser only, but of the public. Held, how-

5413. Bringing in diseased horses, mules, etc. 4056. If any person 
knowingly import or bring within this state, any horse, mule, or ass, affected 
by the diseases known as nasal gleet, glanders, or button-farcey, or suffer the 
same to run at large upon any common, highway, or uninclosed land, or use 
or tie the same in any public place, or off his own premises, or sell, trade, or 
offer for sale or trade any such horse, mule, or ass, knowing the same to be so 
diseased, he shall be deemed guilty of a misdemeanor, and shall, on convic
tion, be punished by a fine of not less than fifty dollars nor more than five 
hundred dollars; and in default of payment shall be imprisoned for any period 
not to exceed twelve months, or bv both fine and imprisonment at the discre
tion of the court. [11 G. A., ch. 10, §§ 1, 2.] 

5414. Diseased horses, mules, etc., running at large. 4057. If any 
horse, mule, or ass, reasonably supposed to be diseased with nasal gleet, gland
ers, or button-farcey, be found running at large without any known owner, it 
shall be lawful for the finder thereof to take such horse, mule, or ass, so found, 
before some justice of the peace, who shall forthwith cause the same to be 
examined b}f some veterinary surgeon, or other person skilled in such diseases, 
and if, on examination, it is ascertained to be so diseased, it shall be lawful 
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for such justice of the peace to order such diseased animal to be immediately 
destroyed and buried; and the necessary expense accruing under the provis
ions of this section shall be defrayed out of the county treasury. [Same, § 5.J 

See § 2283. 

5415. Hog cholera. 21 G. A., ch. 79, § 1; 22 G. A., ch. 67. All traffic 
in swine which have died with the swine plague or hog cholera or from other 
infectious or contagious diseases within the state is hereby prohibited and it 
shall be unlawful for any person to haul in any vehicle or public conveyance 
any dead hogs which have so died or are known to be affected with such dis
ease, upon any public road or highway or upon any inclosure other than that 
upon which said hogs have died. I t shall also be unlawful for any person, 
negligently or Avilfully to allow his hogs or those under his control, infested 
with hog cholera or other plague or contagious disease, to escape his control 
or run at large. 

5416. B u r n i n g or b u r y i n g . 21 G. A., ch. 79, § 2. Any person having 
in his possession swine which have died from the swine plague, hog cholera or 
other infectious disease shall within a reasonable time cause the same to be 
burned or buried to a depth of at least thirty inches so as to prevent the spread 
of the disease. 

5417. Pena l ty . 21 G. A., ch. 79, § 3. Any person violating or failing to 
comply with any provisions of this act [§§ 5415. 5416] shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be punished by fine of not 
less than five dollars nor more than one hundred dollars at the discretion of 
the court. 

5418. D i s e a s e d catt le . 4058; 21 G. A., ch. 156, § 2. Any person or per
sons driving any cattle into this state, or any agent, servant, or employee of 
any railroad or other corporation who shall carry, transport, or ship any cattle 
into this state, or any railroad company, or other corporation or person who shall 
carry, ship or deliver any cattle into this state, or the owners, controllers, lessees, 
or agents or employees of any stock yards, receiving into such stock yards or in 
any other inclosures for the detention of cattle in transit, or shipment, or re-
shipment or sale, any cattle brought or shipped in any manner into this state 
which at the time they were either driven, brought, shipped, or transported into 
this state, were in such condition as to infect with or to communicate to other 
cattle, pleuro-pneumonia, or splenitic or Texas fever, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be punished by a fine of not 
less than three hundred dollars and not more than one thousand dollars, or 
by both fine and imprisonment in the county jail not exceeding six months, in 
the discretion of the court. [12 G. A., ch. 185, §§ 1, 3, 4.J 

5419. Action for damages. 4059; 21 G. A., ch. 156, § 3. Any person 
who shall be injured or damaged by any of the acts of the persons named in 
section four thousand and fifty-eight [§ 5418], and which are prohibited by such 
section, in addition to the remedy therein provided, may bring an action at law 
against any such persons, agents, employees or corporations mentioned therein, 
and recover the actual damages sustained by the person or persons so injured, 
and neither said criminal proceeding nor said civil action, m any stage of the 
same be a bar to a conviction or to a recovery in the other. [Same, §§ 2, 4.] 

The repeal and re-enactment of this section already incurred: Kemmish v. Ball, 30 Fed. 
without a special saving clause did not (under Rep., 759. 
§ 49, subd. 1) release liability for penalties 

5420. Diseased hop roots or cuttings. 4060. If any person use, 
transplant, or cultivate, or bring into this state for the purpose of using, plant
ing, cultivating, or selling, any hop roots, plants, or cuttings, which may be 
diseased in any manner, or iniected with lice or vermin of any kind, or which 
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may be brought from any state or country in which the cultivation of hops 
has been retarded or impaired by the presence of any disease, lice, or vermin 
of a contagious character, he shall be fined not less than ten nor more than 
one hundred dollars, and imprisoned not less than five nor more than twenty 
days. [12 G. A., ch. 195, §§ 1, 2.] 

5 4 2 1 . Se izure a n d des t ruc t ion of d i seased p lants . 4061. If com
plaint is made before a justice of the peace by one or more responsible per
sons, that they have good reason to believe that hop roots have been intro
duced into, or are being cultivated in the city or township where they reside 
in violation of this act, the justice before whom such complaint is made shall 
issue a warrant authorizing any peace officer to seize such roots, and they 
shall be held in charge by such officer until suit has been brought against the 
person or persons so offending, and the cause determined; and in case it is found 
that the said plants, roots, or cuttings are diseased, or are infected by lice or 
vermin of a contagious character, the officer before whom suit is brought will 
order the said roots, plants or cuttings to be burned, charging the expense of 
doing the same as costs upon the party owning or cultivating the roots, plants, 
or cuttings; and in no case will he allow them to be planted or delivered to a 
third party, until the fact is established that they are not infected with any 
vermin or disease of a contagious character. [Same, § 3.] 

5 4 2 2 . Canada th is t les . 4062. If any person or corporation, after hav
ing been notified in writing of the presence of Canada thistles on any lands 
owned or occupied by such person or corporation; or if any highway super
visor, after having been notified in writing of the presence of Canada thistles 
on the highway under his jurisdiction, shall permit such thistles or any part 
thereof to blossom or mature, such person, corporation, or highway supervisor, 
shall be deemed guilty of a misdemeanor and be punished accordingly. [12 
G. A., ch. 143; 13 G. A., ch. 177.] 

5 4 2 3 . K i l l i n g b i r d s . 4063; 22 G. A., ch. 103, § 3. If any person kill, 
trap, ensnare, or in any manner destroy any of the birds of this state, except
ing birds of prey, the migratory aquatic birds, English sparrows, and those 
which are useful for food, and the killing of which at certain seasons of the 
year is now permitted by law, or in any manner destroy the eggs of such birds 
as are hereby intended to be protected from destruction, he shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, shall be fined not less 
than five nor more than twenty-five dollars. But persons killing birds for 
scientific purposes, or for preservation in museums and cabmets, shall be ex
empt from the penalties of this section, upon making satisfactory proof of the 
purposes for which they have killed any such bird or birds. [13 G. A., ch. 74.] 

5424. Peace officer to file information. 22 G. A., ch. 103, § 1. It 
shall be the duty of every peace officer who may have knowledge of any viola
tion of the provisions of section four thousand and sixty-three of the code 
[§ 5423] to immediately file an information against the person so violating said 
provisions before some justice of the peace having jurisdiction of said offense 
and to cause the arrest of such person and to immediately give the county at
torney all information within his knowledge concerning such violation. 

5 4 2 5 . Neg l ec t of d u t y . 22 G. A., ch. 103, § 2. Any peace officer who 
may have knowledge of any violation of the provisions of said section four 
thousand and sixty-three [§ 5423] and shall fail and neglect to perform his 
duty as herein specified shall be deemed guilty of a misdemeanor and on con
viction thereof shall be fined not less than two nor more than ten dollars. 

5426. Boxing tumoling-rods of threshing machines. 4064; 15 
G. A., ch. 3b. 11 any person run any threshing machine m this state, without 
having the two lengths of tumbling-rods next the machine, together with the 
knuckles or joints and jacks ot the tumblmg-rods, safely boxed and secured 
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while the machine is running, he shall be deemed guilty of a misdemeanor 
and be punished by fine of not less than ten nor more than fifty dollars for 
every day or part of a day he shall violate this section; and any person who 
shall, knowingly, permit either his own grain, or any that may be in his pos
session or under his control, to be threshed by a machine the rods, knuckles, 
or joints of which are not boxed in accordance with the requirements of this 
section, shall be liable to a like fine as that prescribed for the person running 
such machine, both of which fines may be recovered in an action brought be
fore any court of competent jurisdiction. [11 G. A., ch. 135, §§ 1, 2; 12 G. A., 
ch. 45.] 

This section does not make defendant abso- right to recover, and as constituting the negli-
lutely liable. Proof of running a threshing gence complained of: Messenger v. Pate, 43-
machine not secured as here required estab- 443. 
lishesoiegligence, but the rule still applies that Where a contract was made for threshing 
contributory negligence on the part of the per- to be done with a machine not boxed, etc., as 
son injured will defeat a recovery: Reynolds here required, held, that the contract was void, 
v. Hindman, 32-146. and that such fact was a good defense in an 

A person injured through a violation of this action for services rendered thereunder: Dil-
provision has a right of action, and it is sum- Ion v. Allen, 46-299. 
cient to allege the violation as the basis of the 

5427. Steam-boi lers . 15 G. A., ch. 14, § 1. It shall be the duty of any 
person ow[n]ing or operating steam-boilers in this state to provide such boilers 
with steam-gauge, safety-valve, and water-gauge and keep the same in good 
order. 

5428. P e n a l t y for neglect . 15 G. A., ch. 14, § 2. Any person neglect
ing to comply with the provisions of this act [§ 5427] shall be deemed guilty 
of a misdemeanor and shall be punished by fine not less than fifty nor more 
than five hundred dollars. 

5429. Black l i s t ing e m p l o y e e s . 22 G. A., ch. 57, § 1. If any person, 
agent, company or corporation, after having discharged any employee from his 
or its service shall prevent or attempt to prevent by word or writing of any 
kind such discharged employee from obtaining employment with any other 
person, company or corporation, except by furnishing in writing on request a 
truthful statement as to the cause of his discharge, such person, agent or corpo
ration, shall be guilty of a misdemeanor and shall be punished by a fine not 
exceeding five hundred dollars nor less than one hundred dollars, and such 
person, agent, company or corporation shall be liable in penal damages to 
such discharged person to be recovered by civil action; but this section shall 
not be construed as prohibiting any person or agent of any company or cor
poration from informing in writing any other person, company or corporation 
setting forth a truthful statement of the reasons for such discharge. 

5430. S a m e b y agents . 22 G. A., ch. 57, § 2. If any railway company, 
any other company or partnership or corporation in this state shall authorize 
or allow any of its or their agents to blacklist any discharged employees or 
attempt by word or writing or any other means whatever to prevent such dis
charged employee or any employee who may have voluntarily left said com
pany's service from obtaining employment with any other person or company 
except as provided for in section one hereof [§ 5429], such company or co
partnership shall be liable in treble damages to such employee so prevented 
from obtaining employment, to be recovered by him by a civil action. 
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C H A P T E E 12. 

OFFENSES AGAINST T H E PUBLIC PEACE. 

5431. Affray. 4065. If two or more persons voluntarily or by agree
ment engage in any fight, or use any blows or violence towards each other in 
an angry or quarrelsome manner, in any public place to the disturbance of 
others, they are guilty of an affray, and shall be punished by imprisonment in 
the county jail not exceeding thirtv days, or by fine not exceeding one hun
dred dollars'. [R , § 4386; C , '51, § 2738.] 

5432. U n l a w f u l a s s e m b l y . 4066. When three or more persons in a 
violent or tumultuous manner assemble together to do an unlawful act, or, 
when together, attempt to do an act, whether lawful or unlawful, in an un
lawful, violent, or tumultuous manner to the disturbance of others, they are 
guilty of an unlawful assembly, and every such offender shall be punished by 
imprisonment in the county jail not more than thirty days, or by fine not ex
ceeding one hundred dollars. [R , § 4387; C., '51, § 2739.] 

5433. Riot . 4067. When three or more persons together and in a violent 
or tumultuous manner commit an unlawful act, or together do a lawful act 
in an unlawful, violent, or tumultuous manner to the disturbance of others, 
they are guilty of a riot, and every such offender shall be punished as is pro
vided in the preceding section. [ R , § 4388; C , '51, § 2740.] 

In order to constitute a riot it is necessary engaged in some physical act of violence: 
that the persons implicated shall be actually Scott v. United States, Mor. ,142. 

5434. Convic t ion . 4068. Any person guilty of unlawfully assembling, or 
of a riot, may alone be indicted and convicted thereof, but it must be alleged 
in the indictment and proved on the trial that three or more persons were en
gaged therein. [R, § 4389; G, '51, § 2741.] 

5435. E x c i t i n g d i s t u r b a n c e . 4069. If any person make or excite any 
disturbance in any tavern, store, or grocery, or at any election, or public meet
ing, or in any other place where the citizens are peaceably and lawfully assem
bled, he shall be punished by fine not exceeding one hundred dollars, or by 
imprisonment in the county jail not exceeding thirty days. [E., §4390; C , 
'51, § 2742.] 

5436. In jur ing h o u s e s , boat s , etc. 4070. If any person or persons 
unlawfully or riotously assembled, pull down, injure, or destroy, or begin to 
pull down, injure, or destroy, any dweliing-house or other building; or destro\r 

or attempt to injure or destroy any boat or vessel; or perpetrate any premedi
tated injury on the person of another, not being a felony, he shall be punished 
by imprisonment, in the penitentiary not more than five years, or by fine not 
exceeding five hundred dollars and imprisonment in the county jail not more 
than one year, and shall also be answerable to any person injured to the full 
amount of the damages by him sustained, in an action at law. [E., § 4391; 
C , '51, § 2743.] 

5437. Racing or fast driving on highways. 4071. Any person who 
shall be guilty of racing horses, or driving upon the public highway in a 
manner likely to endanger the persons or lives of others, shall be guilty of a 
misdemeanor, and, on conviction thereof, shall be fined in a sum not exceeding 
one hundred dollars, or by imprisonment in the county jail not exceeding 
thirty days. 

5438. Breach of Sabbath. 4072. If any person be found on the first 
day of the week, commonly called Sabbath, engaged in any riot, fighting, or 
offering to fight, or hunting, shooting, carrying fire-arms, fishing, horse-rac
ing, dancing, or in any manner disturbing any worshiping assembly, or pri-
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vate family; or in buying or selling property of any kind, or in any labor, the 
work of necessity and charity only excepted, every person so offending shall, 
on conviction, be fined in a sum not more than five dollars nor less than one 
dollar, to be recovered before any justice of the peace in the county where 
such offense is committed, and shall be committed to the jail of said county 
until the said fine, together with the costs of prosecution, shall be paid; but 
nothing herein contained shall be construed to extend to those who conscien
tiously observe the seventh day of the week as the Sabbath, or to prevent per
sons traveling, or families emigrating, from pursuing their journey, or keep
ers of toll-bridges, toll-gates, and ferrymen from attending the same. [E., 
§§ 4392-3.] 

An express or implied contract for sale of 
property, made on Sunday, where the parties 
are not embraced within the exceptions of 
this section, will not be enforced by the courts : 
Watrous v. Blair, 82-58, 61; Pike v. King, 
16-49. 

Vendee of property sold on Sunday m a y re
tain it without paying the price agreed upon. 
The law will leave the parties where it finds 
them: Pike v. King, 16-49; Kinney v. McDer-
mot, 55-674. 

If the contract is to pay for property bought 
and sold on Sunday, the plaintiff cannot re
cover the value aside from the contract : Pike 
v. King, 16-49. 

A vendee obtaining possession of property 
under a Sunday contract may maintain re
plevin for such property when subsequently 
taken from him by the vendor by force: Kin
ney v. McVermot, 55-674. 

The execution of a note on Sunday is within 
the prohibition of this section, and such note 
is, as against the maker, void in the hands of 
the payee or his assignees. And in this re
spect the laws of another state where the note 
was executed will be presumed to be the same 
as those of this s ta te : Sayre v. Wheeler, 3 1 -
112; S. C, 32-559. 

The burden of proving tha t a contract made 
on Sunday is within one of the exceptions of 
this section is upon the party claiming under 
the exemption, which is in the na ture of a 
proviso: Ibid. 

A note signed on Sunday, but not, in fact, 
delivered unti l Monday, is not void: Bell v. 
Mahin, 69-408. 

The detense that a contract is void because 
made on Sunday must be specially pleaded : 
Rieeh v. Bolch, 68-526. 

I t does not follow tha t where the contract 
only is unlawful the plaintiff cannot recover 
upon the original consideration in a proper 
case: Sayre v. Wheeler, 31-112. 

Though the contract be void as made on 
Sunday the parties may make a valid con
tract with reference to the same subject-mat
ter on a subsequent week-day, and it would 
seem tha t a subsequent ratification of the Sun-
dav contract would be binding: Harrison v. 
Cotton, 31-16. 

To amount to the ratification of a contract 

of lease executed on Sunday something more 
t h a n mere occupation of the premises mus t be 
shown. Such occupancy might render the 
tenan t liable under an implied promise for a 
quantum meruit, bu t not for the rent stipu
lated. To constitute a ratification there mus t 
be some new promise to perform the te rms of 
the lease, or something equivalent t h e r e t o : 
Mcintosh v. Lee, 57-356. 

The admission of a debt such as will take it 
out of the bar of the s ta tu te of l imitations is 
not void because made on S u n d a y : Ayres v. 
Bane, 39-518. 

A par ty to a Sunday contract cannot set u p 
the fact of its execution on Sunday to defeat 
it in the hands of one who is a good faith as
signee thereof for value and without notice of 
the illegality: Johns v. Bailey, 45-241. 

A negotiable note made on Sunday, bu t 
dated on another day, and having nothing on 
its face to indicate its invalidity, is not void in 
the hands of a bona fide holder acquir ing it 
before matur i ty wi thout not ice: Clinton Nat. 
Bank v. Graves, 48-228. 

The transferee, after matur i ty , wi thout 
knowledge of the fact tha t the note bearing 
date on a secular day was actually executed 
on Sunday, may recover thereon. The defense 
to the note is not an equity which may be set 
u p against one who purchases after m a t u r i t y : 
Leightman v. Kadetska, 58-676. 

An action for damages for fraud in t rad ing 
a horse affected wi th glanders, held not 
maintainable where it appeared tha t the t rade 
was made on Sunday : Gunderson v. Richard
son, 56-56. 

In an action for damages resulting from the 
frightening of plaintiffs horse by defendant 's 
dog, held, tha t the fact t ha t the accident hap
pened on Sunday, while plaintiff was r id ing 
on a business errand, would not defeat his 
r ight of recovery: Schmid v. Humphrey, 48 -
652. 

Nor will the fact t ha t a railway t ra in is op
erated in violation of the Sunday law render 
the railway company liable for damages acci
dentally occurring from the operation of such 
train without fault or negligence on the part 
of the company: Tingle v. Chicago, B. & Q. 
R. Co., 60-333. 
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C H A P T E R 13. 

CHEATING BY FALSE PRETENSES, GROSS FKAUDS, AND CONSPIRACY. 

5 4 3 9 . F a l s e pre tenses . 4073. If any person designedly and by false 
pretense, or by any privy or false token, and with intent to defraud, obtain 
from another any money, goods, or other property; or so obtain the signature 
of any person to any written instrument, the false making of which would be 
punished as forgery, he shall be punished by imprisonment in the penitentiary 
not more than seven years, or by fine not exceeding five hundred dollars and 
imprisonment in the county jail not exceeding one year. [E., § 4394; C , '51, 
§ 2744.] 

"What c o n s t i t u t e s : This changes the com
mon-law rule as to cheats, and a person may 
be guil ty of cheating by false pretenses, con
sisting of representations and acts, al though 
no false tokens are used: State v. Reidel, 26-
430. 

The crime of cheating by false pretenses may 
be committed by means of false representa
tions. Therefore, held, tha t the indictment 
charging defendant with obtaining the signa
tu re ot prosecutor to a promissory note, by 
means of false representations and pretenses 
tha t such note was an order for a certain num
ber of patent churns, etc., well knowing such 
representations to be false, was sufficient: 
State v. Joaquin, 43-131. 

A false promise will not sustain the charge 
of a crime under this section. There must be 
a pretense and representation, in fact, tha t is 
false, and which was relied upon by the party 
defrauded; but the fact tha t a false promise 
was combined with the false pretense does 
not take away the criminal character of the 
ac t : State v. Dowe, 27-273. 

So, where a party, under the pretense of 
having come to pay a debt, on a promise to 
pay the same, fraudulently procured from his 
creditor and got into bis possession a receipt 
for his debt, held, that the tacts constituted an 
offense as here contemplated: Ibid. 

A person who, by falsely personating an
other, obtains property with intent to convert 
it to his own use, is guilty of larceny (§ 5212): 
State v. Brown, 25 -561. 

Where defendant was indicted for obtaining 
property in exchange for a lot of a certain de
scription which he pretended to point out, but 
it was in fact located elsewhere than was indi
cated and was of no value, held, tha t the party 
to whom the lot was shown was justified in 
believing the lot described was located as indi
cated, and that it was not error to refuse to in
struct the ju ry that it must be shown that the 
par ty to whom the representations were made 
exercised ordinary prudence and diligence to 
inform himself of the t ru th of the representa
tions : State v. McConkey, 49-499. 

Also held thai in such case the crime would 
have been complete, even if it had appeared 
tha t defendant was the owner of the lot which 
he pointed out as that convej'ed by h im: Ibid. 

Representations made by acts or declarations 
intended to induce the belief that the person 
making them is some one else may be suffi
cient to constitute the crime, although not 
amount ing to direct representations that the 

party 's name is tha t of the person whom he 
personates: State v. Goble, 60-447. 

To constitute the crime, the person must 
have obtained, by means of the false pretenses, 
either the title to the property, or the unquali
fied right of possession thereof, for some length 
of t ime : Slate v. Anderson, 47-142. 

Obtaining an indorsement of credit on a note 
by false pretenses, with intent to defraud, does 
n. t constitute an offense under this section: 
State v. Moore, 15-412. 

False promises, coupled with false state
m e n t of fact, may amount to false pretenses: 
State v. Montgomery, 56-195. 

The question is for the jury whether the 
false representations actually misled the per
son claimed to have been defrauded, and in 
determining that question they should take 
into account his age, experience, state of 
health, e tc . : Ibid. 

The jury should bo told tha t it is necessary 
to prove tha t defendant made the false repre
sentations, knowing them to be false, and that 
the other party was deceived and thereby in
duced to ac t : State o. Rivers, 58-102. 

Where defendant was indicted for false pre
tenses in procuring a bank to accept as col
lateral security an invalid mortgage, held, tha t 
previous and subsequent dealings with the 
bank might be shown as throwing light upon 
the intent of the defendant and the fact as to 
whether the cashier was in fact deceived: Ibid. 

Where defendant had borrowed money on 
the representation tha t his brother was to 
arrive with money, coupled with the promise 
to use it in payment of the sum borrowed, 
held, tha t such representation and promise 
amounted to a pretense that he had the money: 
State v. Fooks, 65-196. 

To support a conviction it need not appear 
that the false pretenses were the only induce
ments for giving credit or delivering property 
to the accused. I t is sufficient if they had 
such effect that without their influence upon 
the mind of the par ty defrauded he would 
not have par ted wi th the property or given 
credit : Ibid. 

If the false representations are made with 
the design of deceiving and thereby obtaining 
property, and have tha t effect, the guilty par ty 
cannot escape on the ground of weak credu
lity : Ibid. 

Where defendant procured property by rep
resenting that he had purchased a farm in the 
neighborhood, held, tha t the crime was com
mit ted : State v. Fooks, 65-452. 
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Where a buyer acquires property by reason In a part icular case, held, tha t the indict-
of statements by him to the seller respecting men t sufficiently charged tha t the par ty de-
his condition, made to induce the sale, which frauded parted wi th his property on the faith 
statements he knows to be false, it is no cle- of defendant 's false representat ions: State v. 
fense that he nevertheless intended to pay for Neimeier. 66-634. 
the property: State v. Neimeier, 66-634. An indictment charging the obtaining by 

In the case of obtaining a signature by false false pretenses of certain notes, designating 
pretenses the crime is committed when the them as property, and in a second count 
instrument is delivered, and not when the sig- charging the obtaining in the same manner of 
na ture is obtained. The delivery of the in- t he same notes, but designating them as writ-
s t rument with intent to defraud is essential: ten instruments , the false making of which 
State v. McGinnis, 71-685. would be forgery, does net charge two of-

This crime might be committed by fraud- fenses. Such charges might be contained in 
ulently procuring a mortgage from another, the same count wi thout rendering the indict-
although the maker was not the owner of the ment bad for dupl ici ty: State v. House, 55-466. 
propel ty described therein, if the mortgage I t is not sufficient to charge in the indict-
contained covenants imposing pecuniary lia- ment that the defendant by means of false 
bihtv on the maker : State v. Jamison, 74- pretenses induced another to sign a wr i t ten 
613. instrument , the lalso making oi which would 

I n d i c t m e n t : In an indictment for obtain- be forgery; it mus t also be averred tha t he ob-
ing money under false pretenses, the false pre- tained from such person the ins t rument so 
tenses should be particularly set forth: United s igned: State v. Clark, 72-30. 
States v. /Joss, Mor., 164. The indictment mus t show delivery of t he 

An indictment for this offense cannot be ins t rument obtained by false pretenses, bu t it 
predicated upon representations which are is not necessary tha t any person should have 
mere matters of opinion: State v. Webb, 26- been actually defrauded: Slate v. Jamison. 
262. 74-613 

An indictment charging that by means of "Venue : That the false representations were 
false token and pretenses, etc., the defendant made in another county will not prevent the 
obtained the property described, held to suf- offence bemg punishable in the count}' where 
ficicntly charge that the part}' to whom the the property was obtained. The latter county 
pretense was made relied thereon: State v. is the one where the offense was commi t t ed : 
MeConkey, 49-499. Slate v. House, 55-466. 

5 4 4 0 . F r a u d u l e n t c o n v e y a n c e s . 4074. Any person who knowingly 
being a party to any conveyance, or assignment of any estate or interest in 
lands, goods, or things in action, or of any rents or profits arising therefrom; 
or being a party to any charge on such estate, interest, rents, or profits, made 
or created with intent to defraud prior or subsequent purchasers, or to hinder, 
delay, or defraud creditors or other persons; and every person who, being 
privy to or knowing of such fraudulent conveyance, assignment, or charge, 
puts the same in use as having been made in good faith, shall be fined not ex
ceeding one thousand dollars and imprisoned in the county jail not exceeding 
one year. [R , § 4395; C , '51, § 2745.] 

•The intention to hinder and delay creditors forced at law or in equity. The intention wi th 
is the essential element m the crime here de- which a conveyance is made cannot render 
fined. An instrument such as is referred to is the act criminal, if no legal or equitable r ights 
void: Davenport v. Cummings, 15-219. of others are affected the reby : Day v. Lown, 

To establish the crime, a fraudulent intent 51-364. 
in fact, as distinguished from an intent which Where the mortgagee of a mortgage exe-
mav be presumed in law, must be shown: cuted in fraud of creditors, as contemplated 
Lillie v. McMillen, 52-463. in this section, seeks to recover possession of 

" Other persons," as here used, means some the property thereunder , the mortgagor may 
one who had, or might have, a claim of r ight set up the invalidity of the mortgage as a de-
to the property conveyed, which might be en- fense: Galpin v. Galpin, 74-454 

5 4 4 1 . S u p p r e s s i o n of Will. 4075. If any person having in his posses
sion, or under his control, any last will and testament of any deceased person, 
wilfully suppress, secrete, deface, or destnry the same, or any codicil thereto 
belonging-, with intent to injure or defraud any devisee, legatee, or other per
son, he shall be punished by imprisonment in the penitentiary not more than 
seven years, or by fine not exceeding one thousand dollars and imprisonment 
in the county jail not more than one year. [R., § 4396; C , '51, § 2746.] 

5 4 4 2 . F a l s e w e i g h t s a n d m e a s u r e s . 4076. If any person with intent 
to defraud, use a false balance, weight, or measure, in the weighing or meas
uring of anything whatever that is purchased, sold, bartered, shipped, or de
livered for sale or barter, or that is pledged or given in payment, he shall be 
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punished by fine not exceeding five hundred dollars nor less than fifty dollars, 
or by imprisonment in the county jail not more than six months, or by both 
fine and imprisonment at the discretion of the court. [R., § 4397; C , ' 5 1 , 
§ 2747.] 

5 4 4 3 . Seizure. 4077. The magistrate granting the warrant of arrest for 
this offense must also direct the seizure of the false weights, balances or meas
ures; and if the party be convicted, or they are found to be false, they shall 
be forfeited to the county, and. after being made of the standard weight or 
measure, may be sold and the money arising from such sale must be paid into 
the county treasury. [E., § 4398; C., '51, § 2748.] 

5444. Altering brands, stamps, marks, etc. 4078. If any person 
falsely alter any stamp, brand, or mark on any cask, package, box or bale, con
taining merchandise or produce, made by a public officer appointed for that 
purpose, in order to denote the quality, weight, or quantity of the contents 
thereof, with intent to defraud, he shail be fined not more than five hundred 
dollars and imprisoned in the county jail not exceeding one year. [R., § 4399; 
C , '51, § 2749.] 

5 4 4 5 . Counterfe i t ing m a r k of another . 4079. If any person counter
feit any mark, stamp or brand of another, or falsely mark any cask, package, 
box, or bale, as to quality or quantity, with intent to defraud, he shall be pun
ished by fine not exceeding two hundred dollars, or by imprisonment in the 
county jail not more than six months, or by both fine and imprisonment. [K, 
4400 ;"C., '51, §2750.] 

The fact of making and branding, with in- sold or not, is sufficient to constitute the crime 
tent to deceive, without reference to whether here defined: State v. Burge, 7-255. 
the articles so marked or branded are to be 

5446. Fraudulently using stamped box, etc. 4080. If any person 
with intent to defraud, use any cask, package, box, or bale, marked, branded, 
or stamped by another, for the sale of merchandise or produce of an inferior 
quality, or less in quantity or weight than is denoted by such mark, stamp, or 
brand, he shall be punished by imprisonment in the county jail not more than 
one year, or by fine not exceeding two hundred dollars, or by both fine and 
imprisonment at the discretion of the court. [R., § 4401; C , '51, § 2751.] 

5 4 4 7 . G r o s s f r a u d o r Cheat . 4081. Every person who is convicted of 
any gross fraud or cheat at common law, shall be punished as provided m the 
preceding section. [R., § 4402; C , '51, § 2752.] 

Punishment is here provided for gross frauds derous words charging a person with cheat-
and cheats, and under this provision all frauds ing, defrauding, etc., are therefore not ac-
and cheats are certainly not punishable. Slan- tionable per se: Lucas v. Flinn, 35-9. 

5448. Fraudulent destruction of boats, etc. 4082. If any person 
cast away, sink, or otherwise destroy, any raft, boat, or vessel, within any 
county of this state with intent to defraud any owner or insurer thereof, or 
the owner or insurer of any property laden on board the same, or of any part 
thereof, he shall be punished by imprisonment in the penitentiary not exceed
ing five years, or fined not exceeding two thousand dollars and imprisoned m 
the county jail not exceeding one year. [R., § 4403; C , '51, § 2753.] 

5 4 4 9 . F i t t i n g o u t for t h a t p u r p o s e . 4083. If any person lade, equip, 
or fit out, or assist in lading, equipping, or fitting out, any raft, boat, or ves
sel, with intent that the same be cast away, burnt, sunk, or otherwise de
stroyed, to injure or defraud any owner or insurer thereof, or of any property 
laden on board the same, he shall be punished by fine not exceeding one 
thousand dollars and imprisonment in the county jail not exceeding one year. 
[R., §4404; C , '51, §2754.] 

5 4 5 0 . Making false bi l ls o f l a d i n g . 4084. If any owner of any boat 
or vessel, or of any property laden or pretended to be laden on board the 



CODE, §§ 4085-4087.] CHEATING BY FALSE PRETENSES, ETC. 1 5 7 9 

same; or if any other person concerned in the lading or fitting out such boat 
or vessel, make out and exhibit, or cause to be made out and exhibited, any 
false estimate of any goods or property laden, or pretended to be laden, on 
board such boat or vessel with intent to injure or defraud any insurer of such 
boat or vessel or property, or of any part thereof, he shall be fined not exceed
ing one thousand dollars, or imprisoned in the penitentiary not more than 
three years. [R., § 4405; C , '51, § 2755.] 

5451. Making false affidavits or protests. 4085. If any master or 
other officer of any boat or vessel, make, or cause to be made, any false affi
davit or protest; or if any owner or other person concerned in such boat or 
vessel, or in the goods or property laden on board the same, procure any such 
false affidavit or protest to be made, or exhibit the same with intent to injure, 
deceive, or defraud any insurer of such boat or vessel, or of the goods or prop
erty laden on board of the same, he shall be punished by imprisonment in the 
penitentiary not exceeding five years, or by fine not exceeding three thousand 
dollars and imprisonment in the county jail not exceeding one year. [R., 
§4406; C , '51, § 2756.] 

5452. Conspiracy" to p r o s e c u t e . 4086. If two or more persons con
spire or confederate together with intent, falsely and maliciously, to cause or 
procure another person to be indicted, or in any way impleaded or prosecuted 
for an offense of which he is innocent, whether such person be so impleaded, 
indicted, or prosecuted or not, they shall be deemed guilty of a conspiracy, 
and, upon conviction thereof, shall bo punished by imprisonment in the peni
tentiary not more than five years, or by fine not exceeding one thousand dol
lars nor less than one hundred dollars and imprisonment in the county jail not 
exceeding one year. [R., § 4407; C , '51, § 2757.] 

5453. Consp iracy i n general . 4087'. If any two or more persons con
spire or confederate together with the fraudulent or malicious intent wrong
fully to injure the person, character, business or property of another; or to 
do any illegal act injurious to the public trade, health, morals or police; or to 
the administration of public justice; or to commit any felony, they are guilty 
of a conspiracy, and every such offender, and every person who is convicted 
of a conspiracy at common law, shall be punished by imprisonment in the 
penitentiary not more than three years. [R., § 4408; C , '51, § 2758.] 

W h a t c o n s t i t u t e s : To constitute the 
crime of conspiracy the accused must con
federate together to do either a criminal act, 
or an act which is not criminal by criminal 
means. In the latter case the acts constitut
ing the illegal means must be specifically 
charged: State v. Potter, 28-554; State v. 
Stevens, 30-391; State v. Jones, 13-269. 

In order that the object of the conspiracy 
m a y be criminal, the injury intended should 
appear on the tace of the indictment to be a 
criminal one; such an injury as the statute 
makes an offense: State v. Stevens, 30-391. 

An indictment charging conspiracy wi th 
fraudulent intent wrongfully to injure the 
character of prosecutrix by obtaining a di-
,-oree from her by making false charges of 
adultery, etc., does not charge facts sufficient 
to constitute conspiracy as against such prose
cutr ix : Ibid. 

Where the conspiracy is to do a criminal act, 
it is sufficient if it be described by the proper 
name or t e rm by which it is usually known in 
l aw : State v. Potter, 28-554; State v. Savoye, 
48-562. 

An indictment charging defendants with 
conspiracy to procure prosecutrix to go wi th 

t hem with a view of bringing about a sham 
marr iage and thus causing her seduction, held 
sufficient to charge a conspiracy to commit a 
crime wi thout charging that she was marr ied 
or of previously chaste charac ter : State v. 
Savoye, 48-562. 

A charge tha t defendants conspired to 
" cheat and defraud," held not sufficient to 
charge the cr ime of conspiracy: State v. Jones, 
13-269. 

A conspiracy to take from an officer on a 
wri t of replevin intoxicating liquors seized 
under information for their forfeiture is a con
spiracy to do an unlawful act under § 5221, 
and therefore punishable: State v. Harris, 38-
242. 

A charge of conspirac}' to injure the prop
er ty of another will not be supported where it 
appears tha t the acts complained of were done 
in the exercise of an avowed legal right, the 
existence of which the testimony strongly, if 
not conclusively, establishes, and tha t they 
were not done as a result of a conspiracy to 
wrongfully injure said proper ty : State v. 
Flynn. 28-26. 

The combination and agreement of the par
ties to commit a crime may be proven by the 
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Acts and declarations of eo-conspira-
t o r s : The acts and declarations of one of two 
or more persons charged wi th a conspiracy in 
the commission of a crime are not admissible 
as against the others, unless a foundation is 
first laid sufficient, in the opinion of the court, 
to establish prima facie the fact of conspiracy, 
or proper to be laid before the jurv to establish 
such fact. State v. Nash, 7-347, 3"84. 

Where two defendants were jointly indicted 
for horse stealing, held, that upon the trial of 
one the state could prove tha t the other con
ducted a witness to the horses, for the purpose 
of showing when and how the horses were 
found, without first showing the existence of 
a joint purpose or conspiracy: State v. Bowers, 
17-46. 

Admissions of a co-conspirator, made after 
the common enterprise is at an end, are not 
admissible except against himself: State v. 
Arnold, 48-566. 

Where several defendants were jointly in
dicted for murder , held, tha t it was error to 
admit against one of them declarations of co-
defendants made after the commission of the 
cr ime: State v. Westfall, 49-328; State v. 
Smith, 54-656. 

But acts and declarations of an accomplice, 
made while engaged with defendant in fur
thering, aiding and abetting a common design 
in the commission of a larceny, are admissible 
in evidence against h i m : State v. Hudson, 50-
157. 

Upon the trial of one of several co-defend
ants jointly indicted for burglary, held, tha t 
acts imd conversations of tSie other defendants, 
tending to establish familiar relations and as
sociation of all the parties, and that they were 
in company at about the time of the commis
sion of the crime, were admissible for the pur
pose of connecting defendant with the c r ime : 
State v. Stevens, 67-557. 

5 4 5 4 . P o o l s a n d t r u s t s . 22 Gr. A., ch. 84, § 1. If any corporation or
ganized under the laws of this state or any other state or country for trans
acting or conducting any kind of business in this state, or any partnership or 
individual shall create, enter into, become a member of or a party to any pool, 
trust, agreement, combination or confederation with any other corporation, 
partnership or individual to regulate or fix the price of oil, lumber, coal, grain, 
flour, provisions or any other commodity or article whatever; or shall create, 
enter into, become a member of or a party to any pool, agreement, combina
tion or confederation to fix or limit the amount or quantity of any commodity 
or article to be manufactured, mined, produced, or sold in this state, shall be 
deemed guilty of a conspiracy to defraud, and be subject to indictment and 
punishment as provided in the next section. 

5 4 5 5 . P e n a l t y . 22 G. A., ch. 84, § 2. Any person or corporation found 
guilty of a violation of this act [§ 5454] shall be punished by a fine of not less 
than one hundred dollars, nor to exceed five thousand dollars, and stand com
mitted until such fine paid. 

5 4 5 6 . W i t n e s s e s . 22 G. A., ch. 84, § 3. Upon the trial of an indictment 
against a corporation or a copartnership for a violation of the first section of 
this act [§ 5454], all officers and agents of such corporation or copartnership 
shall be competent witnesses against the defendant on trial and such officers 
and agents may be compelled to testifj'- against such defendant and produce 
all books and papers in his custody or under his control pertinent to the issue 
in such trial, and shall not be excused from answering any such question, or 

circumstances connected wi th the transaction 
which is the subject of the accusation. In 
other words, conspiracy may be shown by cir
cumstant ial evidence: State v. Sterling, 34-
443. 

An indictment for a conspiracy to " rob and 
s t ea l " is not bad as charging more than one 
offense. Even should the conspiracy contem
plate the commission of several distinct felo
nies, the crime would be single: Ibid. 

Where the intended act charged is not crim
inal, the indictment should charge with what 
means the act was to be done: but if the in
tended act charged is criminal, an indictment 
charging a conspiracy to commit such injury 
need not charge the means intended to be 
used : State v. Ormiston, 66-143. 

While the offense of conspiracy may be 
complete without the commission of the overt 
act which the conspirators agreed to commit, 
and it is unnecessary to charge the commission 
of such act, even if committed, yet it is usual 
to set out the commission of the act by way of 
aggravation of the offense; and where the 
overt act is thus charged it does not lollow 
necessarily that the indictment is designed to 
charge anything more than conspiracy, and if it 
does not appear that defendant was or was in
tended to be put on trial for anything but the 
crime of conspiracy, such indictment will 
not be defective as charging more than one 
c r ime: Ibid. 

An allegation that defendants conspired to 
assault a person wi th intent to inflict great 
bodily injury charges conspiracy to assault 
and inflict such injury, and is not open to the 
objection of charging conspiracy with intent 
to in tend: Ibid. 

The crime is completed when the conspiracy 
is formed, and it is immaterial whether the 
object intended be accomplished or not : State 
v. Savoye, 48-562. 
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from producing any books and papers because the same might tend to crim
inate such witness; but nothing which such witness shall testify to, and no 
books or papers produced by him shall in any manner be used against him in 
any suit, civil or criminal, to which he is a party. 

5457. 22 G. A., ch. 84, § 4, All acts and parts of acts in conflict with this 
act be and the same are hereby repealed. 

5458. Fa l se w a r e h o u s e rece ipts . 4088. If any person issue any receipt 
or voucher, stating or purporting to state the receipt by him from another, of 
any property for storage or safe keeping without having in good faith re
ceived, and at the time having in his possession or under his control, such, 
property; or issue any second receipt or voucher for any property while hi& 
former receipt or voucher for the same, or any part thereof, shall be outstand
ing and uncanceled; or sell, incumber, transfer, ship, or in any manner remove 
beyond his immediate control, any property for which a receipt or voucher 
has been given by him as aforesaid, in violation of the terms of such receipt 
or voucher, without the written consent of the person holding such receipt or 
voucher, except to enforce his lien for storage and warehouse charges as pro
vided by law; or sell, transfer, or dispose of any receipt or voucher, given or 
purporting to have been given by any person for property in store, knowing 
that such person has not in his possession such property or any part thereof, 
he shall be punished by fine not exceeding one thousand dollars and impris
onment in the penitentiary of this state not exceeding five years. [9 G. A., 
ch. 84.] 

It is not competent for a defendant charged holding the receipt. The provision is intended 
with crime under this section to show that the for the protection of the community as well: 
shipment or disposal of the property was with State v. Stevenson, 52-701. 
the knowledge or verbal consent of the person 

5 4 5 9 . S w i n d l i n g i n sa le of g r a i n o r s e e d . 22 G. A., ch. 78, § 1. Who
ever, either for his own benefit or as the agent of any corporation, company, 
association or person, obtains from any other person anything of value, or 
procures the signature of any such person, as maker, indorser, guarantor or 
surety thereon, to any bond, bill, receipt, promissory note, draft, check, or 
any other evidence of indebtedness, as the whole or part consideration of any 
bond, contract or promise given the vendee of any grain, seed or cereals bind
ing the vendor or any other person, corporation, company, association, or the 
agent thereof, to sell for such vendee any grain, seed or cereals at a fictitious 
price, or at a price equal to or more than four times the market price of such 
grain, seed or cereals; and whoever sells, barters or disposes of, or offers to 
sell, barter or dispose of, either for his own benefit or as the agent of any cor
poration, company, association or person, any bond, bill, receipt, promissory 
note, draft, check, or other evidence of indebtedness, knowing the same to 
have been obtained as the whole or part consideration for any bond, contract 
or promise given the vendee of any gram, seed or cereals binding the vendor 
or any other person, corporation, company, association, or the agent thereof, 
to sell for such vendee any grain, seed or cereals at a fictitious price, or at a 
price equal to or more than four times the market price of such grain, seed or 
cereals, shall on conviction thereof be imprisoned in the penitentiary not more 
than three years, or be fined in the sum of not more than five hundred dollars 
nor less than one hundred dollars, or both, at the discretion of the court. 

5 4 6 0 . W e i g h t of f lour . 22 G. A., ch. 80, § 1. In all cases where flour, 
meal, and other mill products, are sold by the sack or package purporting to 
weigh a certain number of pounds, the weight of such sack, or package shall 
be plainly marked, or stamped thereon. And if any such sack or package 
sold, shall weigh less than the amount marked thereon, the person so selling 
the same, shall be deemed guilty of a misdemeanor, and on conviction thereof, 
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shall be fined not less than five dollars, or more than twenty-five dollars, in 
the discretion of the court. 

5 4 6 1 . Unlawfully wear ing badge. 22 G. A., ch. 104, § 1. Any person 
who shall wilfully wear the badge or button of the Grand Army of the Re
public or the insignia or rosette of the Military Order of the Loyal Legion of 
the United States, or use the same to obtain aid or assistance within this state, 
unless he shall be entitled to wear the same under the rules and regulations 
or constitution of such organizations, shall be guilty of a misdemeanor, and 
upon conviction shall be punished by imprisonment for a term not to exceed 
thirty days, or a fine not to exceed twenty dollars. 

5 4 6 2 . S w i n d l i n g b y three-card-monte . 16 G. A., ch. 102, § 1. Who
ever by the means of three-card-monte, so called, or any other form or device, 
sleight of hand, or other means whatever, by use of cards or instruments of 
like character, obtains from another person any money or other property of 
any description, shall be deemed guilty of the crime of swindling, and shall, 
on conviction thereof, be punished by a fine not less than two hundred dollars 
nor more than two thousand dollars, or by imprisonment in the penitentiary 
not less than two years nor more than five years, or by both such fine and 
imprisonment in the discretion of the court. All persons aiding, encourag
ing, advising or confederating with, or knowingly harboring or concealing, 
any such person or persons, or in any manner being accessory to the commis
sion of the above described offense, or confederating together for the purpose 
of playing such games, shall be deemed principals therein, and punished ac
cordingly. 

This act embraces any "sleight-of-hand" performance, whether done by the use of cards or 
other devices: State v. Quinn, 47-368. 

5 4 6 3 . Jur i sd i c t i on of offense. 16 G. A., ch. 102, § 2. The jurisdiction 
of all the offenses described in section one of this act [§ 5462] which shall be 
committed on any railroad car, coach, train, boat, or other public conveyance, 
or in or at any railroad station or depot, shall be in any county through 
which said car, coach, train, boat, or other public conveyance may pass dur
ing the trip or voyage, or in which the trip or voyage may begin or terminate, 
and in all other cases the jurisdiction shall be in the county in which the of
fense is committed. 

5 4 6 4 . W h o m a y m a k e arrest . 16 G. A., ch. 102, § 3. Every person 
shall possess the power and authority, and it shall be the duty of every con
ductor, or other employee on any railroad, car or train, and of every captain, 
clerk or other employee on any boat, or station agent at any railway depot, 
or the officers of any fairs or fair grounds, and the proprietors of any place of 
public resort, and their employees, with or without warrant, to arrest any 
person or persons whom they or either of them shall find in the act of com
mitting any of the offenses mentioned in the first section of this act [§ 5462], 
or any person or persons, whom he or they may have good reason to believe 
to have been guilty of the commission of the said offenses, and to take such 
person or persons before a magistrate in any county where jurisdiction to try 
said offenses exists by virtue of this act [§§ 5462-5467], and deliver such per
son or persons so arrested to the magistrate, and make written complaints 
under oath of the facts. And for executing the powers conferred by this sec
tion, the person making the arrest shall possess the same powers in all respects 
as are exercised by officers with warrants, including the power to summon 
assistance; and it shall be the duty of the person making such arrest to also 
arrest the person injured or defrauded by reason of the commission of any of 
the offenses mentioned in section one of this act [§ 5462], and take such per
son before the examining magistrate, who shall require such person to give 
security to appear and testify on the trial of the cause, and such person or 
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persons shall not be deemed to be guilty of the offense mentioned in section 
one of this act [§ 5462], nor of the offense of gambling, unless such person or 
persons shall have failed to appear and give evidence on the trial. And the 
persons performing the services required by this act shall receive the same 
compensation as sheriffs receive for like services. 

5465. Duty of conductor, captain, etc. 16 G. A., ch. 102, § 4. It 
shall be the duty of any conductor, captain, hotel or saloon-keeper, proprietor 
or manager of any public conveyance or place of public resort, and the offi
cers of any fair or fair grounds, to eject from his car, train, boat, hotel, saloon, 
public conveyance, fair grounds or place of public resort, any person known 
to him or whom he has good reason to believe to be a three-card-monte-man, 
or who offers to wager or bet money or other valuable things upon what is 
commonly known as three-card-monte, or bet on any trick, or game with cards 
or other gaming device, and for such ejectment no action for damage shall be 
maintained. And any parties operating any public conveyance by which pas
sengers are carried shall keep posted up a copy of this law in such convey
ance. 

5466. Conductor, captain, etc., to be deemed guilty. 16 G. A., ch. 
102, § 5. Any conductor of a railroad train, captain of any steamboat, pro
prietor or manager of any public conveyance, officer of any fair or fair 
grounds, or place of public resort, any hotel or saloon-keeper or their agent 
or employee, who shall fail, neglect or refuse to perform the duties herein 
mentioned, or who shall knowingly suffer or permit a violation of this act 
[§S 5462-5467], shall be deemed guilty of a misdemeanor, and the jurisdiction 
of such offense shall be the same as that provided m section two of this act 
[§ 5463]. 

5 4 6 7 . E v i d e n c e . 16 G. A., ch. 102. § 6. Any person may be convicted 
for violation of section number one of this act [§ 5462], on his own confession 
out of court, or upon the testimony of an accomplice. 

5468. Frauds upon hotel-keepers. 18 G. A., ch. 76, § 1. Any person 
who shall obtain food, lodging, or other accommodation at any hotel, inn, 
boarding or eating-house, with intent to defraud the owner or keeper thereof, 
shall be deemed guilty of a misdemeanor, and upon conviction shall be pun
ished by a fine not exceeding one hundred dollars, or imprisonment not ex
ceeding thirty days. 

5469. E v i d e n c e . 18 G. A., ch. 76, § 2. Proof that lodging, food, or 
other accommodation was obtained by false pretense, or by false or fictitious 
show or pretense of baggage, or that the party refused or neglected to pay 
for such food, lodging or other accommodation on demand, or that he ab
sconded or left the premises without paying or offering to pay for such food, 
lodging or other accommodation, or that he surreptitiously "removed, or at
tempted to remove, his baggage, shall be prima facie proof of the fraudulent 
intent mentioned in section one of this act [§ 5468]; but this act shall not apply 
to regular boarders, nor when there has been an agreement for delay in pay
ment. 

C H A P T E R 14. 

NUISANCES, AND ABATEMENT THEREOF. 

5 4 7 0 . W h a t d e e m e d n u i s a n c e s . 4089. The erecting, continuing, or 
using any building or other place for the exercise of any trade, employment, 
or manufacture, which by occasioning noxious exhalations, offensive smells, 
or other annoyances, becomes injurious and dangerous to the health, comfort, 
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or property of individuals or the public, the causing or suffering an}' offal, 
filth, or noisome substance to be collected or to remain in any place to the 
prejudice of others; the obstructing or impeding without legal authority the 
passage of any navigable river, harbor, or collection of water; or the corrupt
ing or rendering unwholesome or impure the water of any river, stream, or 
pond; or unlawfully diverting the same from its natural course or state to 
the injury or prejudice of others; and the obstructing or incumbering by 
fences, buildings or otherwise, the public highways, private ways, streets, 
alleys, commons, landing-places, or burying grounds, are nuisances. [R., 
§4409; C , ' 5 1 , § 2759.] 

indicted for nuisance will not be permit ted to 
show tha t the public benefit resulting from 
his act is equal to the public inconvenience 
arising from i t : State v. Raster, 85-221. 

E v i d e n c e of offense n o t c h a r g e d : Under 
an indictment charging the use of premises 
for the keeping of hogs, etc., occasioning nox
ious exhalations, offensive smells, etc., held, 
tha t evidence of noise made by the ani
mals at night, annoying persons living in the 
vicinity, was receivable as part of the facts 
connected with the nuisance, although such 
disturbance could not be proved under the al
legation of " other nuisances " specified in the 
indictment: Ibid. 

The punishment provided in § 5473 is appli
cable to public as well as private nuisances 
embraced within the definition of this section : 
Ibid. 

A b a t e m e n t : A petition asking the abate
ment of a nuisance should be definite enough 
to enable the court to identify with certainty 
the obstruction to be removed: Sloan v. Reb-
rnan, 66-81. 

Where it was shown that the nuisance was 
occasioned by the keeping of hogs wi thm cer
tain pens, held, that it was not proper in the 
abating of such nuisance to require the re
moval of lumber and materials composing the 
fence around such pens: Stale v. Raster, 35-
221. 

The statutory provisions for the abatement 
of the nuisance do not take away the common-
law right of the person injured by the elec
tion of a mill-dam from abating it as a private 
nuisance: State v. Moffelt, 1 G. Gr., 247. 

W h a t c o n s t i t u t e s : While each of the acts 
enumerated is declared to be a nuisance, it is 
not declared in express terms which of them, 
or whether any of them, is a common nui
sance under }? 5473. They are public or pri
vate, as they tend to the public injury or only 
to the injury of private individuals: State v. 
Close, 35-570. 

The close proximity of such a nuisance to a 
public highway, thus affecting those passing, 
would constitute it a public nuisance: so would 
causing the water of a mill-dam to become 
corrupt and to overflow, thus rendering the 
adjoining land marshy, etc., whereby the air 
should become corrupted and infected, e tc . : 
Ibid. 

Platform scales erected in a public street for 
private business may be ordered removed: 
Emerson v. Babcock, 66-257. 

Shade trees at the side of the highway, 
which would not interfere with the traveled 
track if confined to the center of the highway, 
should be permitted to s tand: Quinton v. Bur
ton, 61-71. And see § 1508 and notes. 

As to power of municipal corporation to 
abate nuisances, see § 615. 

A par ty obstructing a highway by a fence 
or otherwise may be punished under this sec
tion, although the road supervisor ndght , 
under tj 1507, have a right to remove the ob
struction : State v. Berry, 12-58. 

See further as to the obstruction of high
ways, § 5287, and cases there cited. 

As to use of building for sale of intoxicating 
liquors, see § 2384 and notes. 

P u b l i c b e n e f i t iio d e f e n s e : A defendant 

5 4 7 1 . M a n u f a c t u r e Of g u n p o w d e r . 4090. If any person carry on the 
business of manufacturing gunpowder, or of mixing or grinding the composi
tion therefor, in any building within eighty rods of any valuable building 
erected at the time when such business may be commenced, the building in 
which such business is thus carried on is a public nuisance, and such person is 
liable to be prosecuted accordingly. [R., § 4410; C , '51, § 2760.] 

5472. Houses of ill-fame, gambling, etc. 4091. Houses of ill-fame 
kept for the purpose of prostitution and lewdness, gambling-houses, or houses 
where drunkenness, quarreling, fighting, or breaches of the peace are carried 
on or permitted, to the disturbance of others, are nuisances, and may be 
abated and punished as provided in this chapter. [R., § 4411; C , '51, § 2761.] 

" To the disturbance of others " is the feature 
of the offense of keeping a house of ill-fame, as 
here described, which distinguishes it from 
that defined by § 5322: State v. Alderman, 
40-375; State v. Odell, 42-75. 

Failure to use the words ' ' to the disturbance 
of others " in charging the keeping of a house 

where drunkenness, etc., are carried on, ren
ders the indictment bad, but does not make it 
an indictment for an offense under § 5345: 
State v. Dean, 44-648. 

Although the quarreling, fighting, etc., 
occur on the sidewalk in front of, and not 
in, the house of defendant, yet if it is the 
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character of the house which attracts the dis
orderly persons there, the defendant is guilty 
of keeping a nuisance: State v. Webb, 25-235. 

Where defendant, at a farm house, kept 
and sold wine which was not drank upon the 
premises by those buying it, but upon the 
highway a half mile or more from the house, 
resulting in riotous conduct, etc., held, that 
lie was not guilty of an offense under this sec
tion: State v. Dieffenbach, 47-638. 

A boat may be within the meaning of the 
term ''house of ill-fame" as here used: State 
v. Mullen, 35-199. 

An indictment charging all these offenses 
as constituting a nuisance does not charge 
more than one offense: State v. Spurbeek, 
44-667. 

So, an indictment charging the doing of 
acts prohibited in this section, and also acts 
declared to be a nuisance in connection with 
the sale of intoxicating liquors, is not bad for 
duplicity. Such acts committed at one time 
constitute but one nuisance, and could not be 
the basis of separate indictments: State v. 
Dean, 44-648. 

A defendant may be convicted of keeping a 
nuisance on proof that he kept a place de
scribed in the indictment as a brewery and 
saloon where drinking, quarreling, fighting 
and breaches of the peace were carried on and 
by the defendant permitted to be carried on, 
to the disturbance of others, although there is 
no recurrence of such acts, and this even 

though the indictment charges such acts as 
occurring on more than one occusion: State v. 
Pierce, 65-85. 

The prosecution may show that drinking, 
quarreling, etc., occurred at the place, but 
without the building, if they occurred by de
fendant's permission or where occasioned by 
the business which he carried on in the build
ing: Ibid. 

Evidence is admissible to show that the ac
tions and appearance of persons immediately 
after going from the place indicated that they 
were intoxicated: Ibid. 

A person is drunk in the legal sense within 
the meaning of the statute when he is so far 
under the influence of intoxicating liquors 
that his passions are visibly excited or his 
judgment impaired: Ibid. 

In tox i ca t i ng l i q u o r s : A person keeping 
intoxicating liquors for sale for a proper pur
pose will not be guilty of the crime of nui
sance on account of unlawful sales made by a 
clerk without his knowledge or authority: 
Slate v. Hayes, 67-27. 

As the so-called prohibitory amendment 
submitted to the people by the nineteenth 
genera] assembly was not properly submitted, 
the act of selling beer which was therein pro
hibited did not become a nuisance within the 
general terms of the statute describing that 
offense : Stute v. Johnson, 61-504. 

See further as to use of building for sale of 
intoxicating liquors, § 2384 and notes. 

5473. P u n i s h m e n t a n d a b a t e m e n t . 4092. Whoever is convicted of 
erecting, causing, or continuing a public or common nuisance as described in 
this chapter, or at common law when the same has not been modified or re
pealed by statute, where no other punishment therefor is specially provided, 
shall be punished by a fine not exceeding one thousand dollars, and the court, 
with or without such fine, may order such nuisance to be abated, and issue a 
warrant as hereinafter provided. [R., § 4412; G., '51, § 2762.] 

The punishment here provided for the crime 
of nuisance is also to be applied to a person 
found guilty of that offense under § 2884 
(keeping a building, etc., where intoxicating 
liquors are sold contrary to law): State v. 
McGrew, 11-112; State v. Collins, 11-141; 
State v. Schilling, 14-455; State v. Little, 42-
51, 54; State v. Dean, 44-648. 

The nuisance may be single, though all the 
various acts constituting it under the last sec
tion are charged: State v. Spurbeek, 44-667; 
and so an indictment charging the doing of 
the acts prohibited in § 2384 and § 5472 is not 
bad for duplicity. Such acts committed at 
one time constitute but one nuisance, and de-

5 4 7 4 . P r o c e s s . 4093. When upon indictment, complaint, or action, any 
person is adjudged guilty of a nuisance, the court before whom such convic
tion is had, may, in addition to the fine imposed, if any, or to the judgment 
for damages or costs for which a separate execution may issue, order that such 
nuisance be abated or removed at the expense of the defendant, and after in
quiry into and estimating as nearly as may be the sum necessary to defray 
the expenses of such abatement, the court may issue a warrant therefor. [R., 
§4413; C , '51, §2763.] 

Where the nuisance to be abated was a boat court had jurisdiction, under § 3, to arrest an 
on the Mississippi river, anchored east of the offender and punish an offense committed 
middle of the channel, held, that as the Iowa thereon, it also had power to order such boat 
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fendant cannot be convicted of separate nui
sances for acts committed under those two 
sections at the same time: State v. Dean, 44-
648. 

The court may order a defendant fined un
der this section to be imprisoned until the fine 
is paid in accordance with the provisions of 
§ 5894, or imprisoned at hard labor under 
§ 6136: State v. Jordan, 39-887; State v. An-
werda, 40-151. 

The punishment here provided is applicable 
to public as well as private nuisances em
braced within the definition of § 5470: State 
v. Raster, 35-221. 



1 5 8 6 CODE OF CRIMINAL PROCEDURE. [CODE, §§ 4094-4098. 

seized and sold in case it was found to be a A petition asking the abatement of a nui-
nu isance : State v. Mullen, 35-199. sance should be definite enough to enable the 

Where it was shown tha t the nuisance was court to identify wi th certainty the obstruction 
occasioned by the keeping of hogs within cer- to be removed: Sloan v. Relnnan. 66-81. 
ta in pens, held, tha t it was not proper in the The statutory provisions for the abatement 
abat ing of such nuisance to require the re- of the nuisance do not take away the common-
moval of lumber and materials composing the law right of the person injured by the erection 
fence around such pens: State v. Raster, 35- of a mill-dam from abating it as a private nui-
221. sance: State v. Moffett, 1 G. Gr., 247. 

5475. W a r r a n t . 4094. When the conviction is had upon an action be
fore a justice of the peace and no appeal is taken, the justice, after estimating 
as aforesaid the sum necessary to defray the expenses of removing or abating 
the nuisance, may issue a like warrant. [R., § 4414; C., '51, § 2764.j 

5476. E x e c u t i o n of s t a y e d . 4095. Instead of issuing such warrant, the 
court or justice may order the same to be stayed upon motion of the defend
ant, and upon his entering into an undertaking in such sum and with such 
surety as the court or justice may direct, to the state, conditioned either that 
the defendant will discontinue said nuisance, or that within a time limited by 
the court and not exceeding six months, he will cause the same to be abated 
and removed as either is directed by the court; and upon his default to per
form the condition of his undertaking, the same shall be forfeited and the 
court in term time or vacation, or justice of the peace, as the case may be, 
upon being satisfied of such default, may order such warrant forthwith to 
issue, and a scire facias on such undertaking. [R., § 4415; C., '51, § 2765.] 

5477. E x p e n s e s . 4096. The expense of abating a nuisance by virtue of 
a warrant can be collected by the officer in the same manner as damages and 
costs are collected on execution, except that the materials of any buildings, 
fences, or other things, that may be removed as a nuisance, may be first levied 
upon and sold by the officer, and if any of the proceeds remain after satisfy
ing the expense of the removal, such balance must be paid by the officer to 
the defendant or to the owner of the property levied upon, and if said pro
ceeds are not sufficient to pay such expenses, the officer must collect the res
idue thereof. [R., § 4416; G., '51, § 2766.] 

CHAPTER 15. 

OF LIBEL. 

5478. Def in i t ion . 4097. A libel is the malicious defamation of a person 
made public by any printing, writing, sign, picture, representation, or efhgy, 
tending to provoke him to wrath or expose him to public hatred, contempt, or 
ridicule, or to deprive him of the benefits of public confidence and social in
tercourse; or any malicious defamation made public as aforesaid, designed to 
blacken and vilify the memory of one who is dead, and tending to scandalize 
or provoke his surviving relatives or friends. [R., § 4417; C., '51, § 2767.] 

A petition in a civil action for damages for regards are actionable per se: Call v. Larabee, 
w h a t would be a libel under th is section is 60-212. 
sufficient, though the alleged libel does not In case of libel it is not necessary that the 
charge plaintiff wi th a public offense. The publication should charge plaintiff with the 
plaintiff will be entitled to recover at least commission of a statutory crime, and it is not 
nominal damages, though no special damages necessary to plead special damages : Halley v. 
be alleged. The publications which the law Gregg, 74-563. 

5479. P u n i s h m e n t . 4098. Every person who makes, composes, dictates, 
or procures the same to be done; or who wilfully publishes or circulates such 
libel; or in any way knowingly or wilfully aids or assists in making, publish-
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ing, or circulating the same, shall be punished by imprisonment in the county 
jail not more than one year, or by fine not exceeding one thousand dollars. 
[R., §4418; C.,'51, §2768.] 

5480. Truth given in evidence. 4099. In all prosecutions or indict
ments for libel, the truth thereof may be given in evidence to the jury, and 
if it appear to them that the matter charged as libelous was true, and was 
published with good motives and for justifiable ends, the defendant shall be 
acquitted. [R., § 4419; 0., '51, § 2769.] 

See Const., art. 1, § 7. 

5481. Publication. 4100. No printing, writing, or other thing is a libel 
unless there has been a publication thereof. [R., § 4420; G, '51, § 2770.] 

5482. Definition of. 4101. The delivering, selling, reading, or otherwise 
communicating a libel; or causing the same to be delivered, sold, read, or 
otherwise communicated to one or more persons or to the party libeled, is a 
publication thereof. [R., § 4421; O., '51, § 2771.] 

5483. Law and fact. 4102. In all indictments or prosecutions for libel, 
the jury, after having received the direction of the court, shall have the right 
to determine at their discretion the law and the fact. [R., § 4422; C., '51, 
§ 2772.] 

The " direction of the court" means instruc- instruct the jury in this as well as other crim-
tions by the court. This section applies only inal cases, and the conclusive presumption is 
in criminal prosecutions for libel, not in ac- that the jury will follow the instructions of 
tions for damages: Forshee v. Abrams, 2-571. the court. Therefore an erroneous instruction 

Similar provision, see § 5828. of the court in such case will be regarded as 
Although the jury determine both the law prejudicial and a ground for reversal, as in 

and the facts, yet the court has the right to other cases: State v. Rice, 56-431. 
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TITLE XXV. 

OF CRIMINAL PROCEDURE. 

CHAPTER 1. 

OF PUBLIC OFFENSES. 

5 4 8 4 . D i v i s i o n of. 4103. Public offenses are divided into: 
1. Felonies; 
2. Misdemeanors. [R., § 4428; C , '51, § 2816.] 
5 4 8 5 . F e l o n y . 4104. A felony is a public offense which is, or in the dis

cretion of the court may be, punished by imprisonment in the penitentiary. 
[R., §4429; C , '51, § 2817.] 

5 4 8 6 . M i s d e m e a n o r . 4105. Every other public offense is a misde 
meanor. [R.. § 4430; C , '51, § 2818.] 

5 4 8 7 . H o w p u n i s h a b l e . 4106. No person can be punished for a public 
offense except upon legal conviction in a court having jurisdiction thereof. 
[R., §4431; C , '51, § 2819.] 

5 4 8 8 . A l l offenses b a i l a b l e e x c e p t . 4107. All defendants are bailable 
both before and after conviction, by sufficient surety, except for offenses here
tofore punishable with death under the laws of the state, where the proof is 
evident, or the presumption great. 

Where a bail bond recited that defendant t ha t it was an offense committed under miti 
was charged with " feloniously killing two gat ing circumstances and would not be pun. 
persons," held that , as the offense was not ishable with dea th : Ibid. 
necessarily punishable wi th death, the bond A defendant examined by a magistrate upon 
was not void under § 3211 of Code of '51 charge of murder in the second degree com-
(sincc repealed' : State v. Klmgman, 14-404. mit ted in anotner state is entitled to bail, not-

Th» fact that defendant is charged with an withstanding the language of § 5561: State v. 
offense punishable with death will not justify Hufj'ord, 23-579. 
a magistrate in refusing bail, if the proof is See Const., art. 1, §12. _ 
slight, or tha t which is offered tends to show And in general as to bail, see § 5971 et seq. 

a>489. D e f e n d a n t c o n v i c t e d of m u r d e r . 17 G. A., ch. 103, § 1. No 
defendant convicted of murder shall be admitted to bail. 

CHAPTER 2. 

OF THE TEEM MAGISTRATE, AND HIS POWEES, PEACE OFFICEES AND OFFICEES OF 

JUSTICE, AND COMPLAINTS. 

5 4 9 0 . M a g i s t r a t e s ; d u t i e s . 4108. Any judge of the supreme, district, 
[or circuit] courts, any judge of any city court, any justice of the peace, any 
mayor ol any incorporated city or town, any police, or other special justice of 
such city, or town, shall have power to hear complaints and preliminary in
formations, to issue warrants, order arrests, require security to keep the peace, 
make commitments and take bail in the manner directed by tins code. They 
are designated under the general lerm mi'gi&tiate. and may exercise the juris
diction hereby conferred on them as follows: 
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1. Judges of the supreme, district, [and circuit] courts throughout the state, 
in any county in which they may be at the time of complaint made; 

2 Judges of city courts, justices of the peace, mayors of incorporated 
cities and towns, and police and other special justices of such cities and towns, 
within their respective counties. [R., §§ 4439, 4447; 0., '51, §§ 2823, 2778.] 

[Judges of superior courts are magistrates: See § 781.] 

5 4 9 1 . Peace officers. 4109. The following persons respectively are des
ignated in this code under the general term, peace officer: 

1. Sheriffs and their deputies; 
2. Constables; 
3. Marshals and policemen of incorporated cities and towns. [R., §4440; 

0., '51, § 2830.] 
A special constable appointed by a justice therefore arrest a person guilty of vagrancy 

of the peace under the provisions of § 4880 is and serve the order of a justice of the peace 
not a peace officer: Foster v. Clinton County, committing such person to imprisonment, and 
51-541. hold the prisoner under such order: State v. 

The marshal is a peace officer and may Waison, 66-670. 

5492. Officers of justice. 4110. Magistrates and peace officers are some
times designated by the term, officers of justice. [R., § 4441.] 

5493 . Informat ion defined. 4111. Complaint of preliminary informa
tion is a statement in writing, under oath or affirmation made before a magis
trate, of the commission, or threatened commission, of a public offense and 
accusing some one thereof. [R., § 4530; 0., '51, § 2822.] 

CHAPTER 3. 

OB" THE PREVENTION OF PUBLIC OFFENSES BY T H E EESISTANCE OF T H E PARTY ABOUT 

TO BE I N J U E E D AND OTHERS. 

5494. W h o m a y resist . 4112. Lawful resistance to the commission of a 
public offense may be made by the party about to be injured; or by others. 
[R., § 4442.] 

5495 . I n w h a t cases. 4113. Resistance sufficient to prevent the offense 
may be made by the party about to be injured: 

1. To prevent an offense against his person; 
2. To prevent an illegal attempt by force to take or injure property in his 

lawful possession. [R., § 4443.] 
The nature of the resistance must, however, appears that he is in imminent peril of death 

have regard to the nature of the offense to be or great bodily harm (see State v. Thompson, 
committed. The common-law rule that the 9-188), is not changed by this section: State v. 
party is only justified in using a deadly weapon Kennedy, 20-569. 
in a deadly manner, in self-defense, when it 

5496. A n y pe r son m a y aid another . 4114. Any other person, in aid 
or defense of the person about to be injured, may make resistance sufficient 
to prevent the offense. [R., § 4444.] 
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CHAPTER 4. 

OF SECURITY TO K E E P T H E PEACE. 

5 4 9 7 . P u b l i c offense threatened . 4115. Whenever complaint is made 
before a magistrate, that any person has threatened to commit any public of
fense punishable by the laws of this state, and such magistrate is satisfied that 
there is reason to fear the commission of such offense, he may issue a warrant 
for the arrest of the person complained of; and the officer to whom the same 
shall be delivered for service, shall forthwith arrest and bring the accused be
fore such magistrate; or, in case of his absence or inability to act, before the 
nearest and most accessible magistrate of the same county. When the name 
of the person complained of is unknown, he may be designated in the warrant 
by any name, and the warrant issued in pursuance hereof may be executed by 
any peace officer in any county of the state; provided, that when issued by a 
magistrate other than a judge of the supreme, district, [or circuit] courts, it 
cannot be served in any county other than that in which it is issued, unless 
authenticated as is required in case of a warrant of arrest issued on a prelim
inary information. [R., §§ 4447-54.] 

[There is no provision for authentication such as is contemplated in the last of the section: 
See § 5574.] 

5 4 9 8 . P r o c e e d i n g s before magis trate . 4116. When the person ar
rested is taken before a magistrate other than the one who issued the warrant, 
the peace officer who executed the same, and who has charge of the person 
arrested, must, at the same time, deliver to the magistrate before whom the 
person arrested is taken, the warrant with his return indorsed and subscribed 
by him, and the complaint and other affidavits, if any, on which the warrant 
was issued, must be sent to the magistrate before whom the person arrested is 
taken, and if they cannot be procured, the complainant and his witnesses, if 
any, must be subpoenaed, if necessary, by the magistrate before whom the per
son arrested is taken, to appear before him and make a new complaint and 
affidavits. [R., § 4455.] 

5499. E x a m i n a t i o n . 4117; 17 G. A., ch. 35. When the person com
plained of is brought before the magistrate, if the charge be controverted, 
the magistrate must take testimony in relation thereto; and a change of venue 
may be had as in preliminary examinations. The evidence must be reduced 
to writing and subscribed by the witnesses. [R., § 4456.] 

A failure of the justice to reduce the exam- the proceeding when brought into the district 
ination to writing is no ground for dismissing court: Gribble v. State, 3-217, 

5 5 0 0 . D i s c h a r g e o r d e r e d ; cos t s . 4118. If it appear that there is no 
just reason to fear the commission of the offense alleged to have been threat
ened, the person complained of must be discharged, and the complainant may 
be ordered to pay the costs of the proceeding if the magistrate regards the 
complaint as unfounded and frivolous, and, unless when the proceeding is 
before a judge of the supreme, district, [or circuit] court, may issue execution 
therefor, and when the proceeding is before a judge of the supreme, district, 
[or circuit] court, he shall tiansmit the complaint, affidavits, warrant, and 
order, to the clerk of the district court of the county, who shall file the same, 
make a memorandum thereof m the judgment docket, and issue execution 
therefor immediately. [R., § 4457.] 

"Whether or not there is any right of appeal the one by whom such taxation was made, 
from an order taxing the costs to complainant, not filed until three years after the order tax-
qucere; but a motion to retax the costs made ing the costs, held properly overruled: State 
before a justice of the peace, the successor of v. Rogers, 58-644. 
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5 5 0 1 . De fendant s b o u n d o v e r . 4119. If there be just reason to fear 
the commission of the offense the person complained of shall be required to 
enter into an undertaking in such sum as the magistrate may direct, with one 
or more sufficient sureties, to abide the order of the district court of the 
county at the next term thereof, and in the meantime to keep the peace to
wards the people of this state, and particularly towards the person against 
whom, or whose property, there is reason to fear the offense may be commit
ted. [R., §4458.] 

Threats of violence to another may be eludes the performance of a professional duty: 
ground to bind over to keep the peace, al- Ritchey v. Davis, 11-124. 
though coupled with a condition which in-

5 5 0 2 . C o m m i t t e d to jail. 4120. If the undertaking required by the 
last section be given, the party complained of must be discharged. If he do 
not give it, the magistrate must commit him to prison, specifying in the war
rant the requirements to give security, the amount thereof, and the omission 
to give the same. [R., § 4459.] 

5 5 0 3 . Discharged . 4121. If the person complained of be committed for 
not giving an undertaking, he may be discharged by a magistrate upon giving 
the same. [R., §§ 4460, 4464.] 

5 5 0 4 . Di spos i t ion of papers . 4122. The undertaking, together with 
the complaint, affidavits, if any, and other papers in the proceeding, must be 
returned by the magistrate to the district court of the county by the first day 
of the next term thereof. [R., § 4461.] 

5 5 0 5 . A s s a u l t i n p r e s e n c e of c o u r t or mag i s t ra te . 4123. Any per
son who, in the presence of a court or magistrate, shall assault or threaten to 
assault another, or to commit an offense against the person or property of 
another, or contends with another with angry words, may be ordered, without 
the process, to enter into an undertaking to keep the peace for a period of 
time not exceeding beyond the next term of the district court of the county 
as hereinbefore provided, and in case of his omission to comply with said 
order, he may be committed accordingly. [R., § 4462.] 

I N DISTRICT COURT. 

5 5 0 6 . B o n d r e q u i r e d o n c o n v i c t i o n . 4124. The district court may, 
on the conviction of any person for an offense against the person or property 
of another, when necessary for the public good, require the defendant to 
enter into an undertaking to keep the peace as hereinbefore provided, and on 
his omission to do so, may commit him accordingly. [R., § 4463.] 

5 5 0 7 . A p p e a r a n c e . 4125. A person who has entered into an undertak
ing to keep the peace, when required by a magistrate as hereinbefore pro
vided, must appear on the first day of the next term of the district «court of 
the county, and if the complainant appear and the person bound by the under
taking does not appear, the court may forfeit his undertaking, and order the 
same to be prosecuted unless his default be excused. [R., § 4465.] 

5 5 0 8 . J u d g m e n t . 4126. If the principal in the undertaking appear, and 
the complainant does not appear, or if neither of the parties appear, the court 
shall enter an order discharging the undertaking; but if both parties appear, 
the court shall hear their proofs, and may require a new undertaking in such 
sum as it shall prescribe for a period not exceeding one year ; and may com
mit the defendant until the same be given. Judgment shall be entered against 
the party held to keep the peace for all the costs of the proceeding; but if it 
is made to appear to the court that the proceeding was instituted without 
probable cause, the court may render judgment against the complainant for 
such costs. [R., § 4466.] 
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The plaintiff is not bound to appear, and a That the evidence before the justice was not 
failure to appear and prosecute does not sub- taken down in writing, as provided by § 5499, 
ject him to judgment for costs, under § 5675: is not ground for dismissing the proceeding 
State v. Holliday, 22-397. against defendant. On the hearing, other evi-

But he may become liable if he does further dence may be received than that produced be-
prosecute and his complaint is found ground- fore the justice, and if defendant is discharged, 
less: State v. Leathers, 16-406. the costs in the district court should not be 

If plaintiff does not appear, defendant is taxed against h im: Grihble v. State, 3-217. 
not entitled to a trial, but should be dis- A person bound over to appear in the dis
charged. The decision of the justice is not trict court under security to keep t h e peace 
to be called in question: State v. White, 47- may be held liable for the costs, although the 
555. prosecutor does not appear in tha t court : 

Before defendant in a criminal prosecution Houston v. United States, Mor., 174. 
was permitted to be a witness in his own be- Insanity is a defense to an action for breach 
half he was held not a competent witness in of a bond to keep the peace: State v. Geddis, 
this proceeding: State v. Damngton, 47-518. 42-264. 

5 5 0 9 . W h e n u n d e r t a k i n g b r o k e n . 4127. An undertaking to keep the 
peace is broken by the forfeiture of the same, by the court, as hereinbefore 
provided, or upon the conviction of the party bound by the undertaking of a 
breach of the peace. [R., § 4467.] 

5 5 1 0 . S u i t b r o u g h t . 4128. Upon the district [county] attorney produc
ing evidence of such conviction to the district court to which the undertaking 
is returned, the court must order the undertaking to be prosecuted, and the 
district [county] attorney must, thereat, commence an action upon it. [R., 
§ 4468.] 

5 5 1 1 . R e c o r d of c o n v i c t i o n . 4129. In the action, the offense stated in 
the record of conviction must be alleged as the breach of the undertaking, 
and is conclusive evidence thereof. [R., § 4469.] 

CHAPTER 5. 

OF VAGBANTS. 

5 5 1 2 . W h o d e e m e d . 4130. The following persons are vagrants: All 
persons who tell fortunes, or where lost or stolen goods may be found; all 
common prostitutes and keepers of bawdy houses or houses for the resort of 
prostitutes; all habitual drunkards, gamesters, or other disorderly persons; 
all persons wandering about and having no visible calling or business to main
tain themselves; all persons begging in public places, or from house to house, 
or procuring children so to do; all persons going about as collectors of alms 
for charitable institutions under any false or fraudulent pretenses; all persons 
playing or betting in any street or public or open place, at, or with any table 
or instrument of gaming: at any game or pretended game of chance. [R., 
§4470; '0 . , '51, § 3310.] ~ 

5 5 1 3 . C o m p l a i n t , w a r r a n t . 4131. Upon complaint made on oath to 
any magistrate against any person as being such vagrant within his local ju
risdiction as defined in this code, he shall issue a warrant for the arrest of such 
person, and his examination, and the complaint, warrant and arrest shall be 
governed by the provisions of the last chapter, as nearly as practicable, except 
as hereinafter provided. [R., § 4471; C , '51, § 3311.] 

5 5 1 4 . A r r e s t . 4132. All peace officers shall arrest any vagrant whom 
they may find at large and not in the care of some discreet person, and take 
him before some magistrate of the county, citv or town in which the arrest 
is made. [R., § 4472.] 

5 5 1 5 . T a k i n g b e f o r e m a g i s t r a t e . 4133. If the arrests authorized in 
the last two sections are made during the night, the officer must keep the per-
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son arrested in confinement until the next morning, and if arrests are made 
within the local jurisdiction of a police or city court, the persons arrested 
must be taken before a judge or justice of such court, unless he be absent. 
[R., § 4473.] 

5516. Secur i ty for good b e h a v i o r . 4134. If it appear by the confes
sion of such person, or by competent testimony, that such person is a vagrant, 
the magistrate before whom he is brought may require of such person an un
dertaking, with sufficient surety, for good behavior for the term of one year 
thereafter. |R., §4474.] 

5517. C o m m i t m e n t . 4135. The magistrate shall make up, sign, and file 
with the clerk of the district court of the county, a record of conviction of 
such person as a vagrant, specifying, generally, the nature and circumstances 
of the charge, and shall, in default of such security being given, by warrant 
under his hand, commit such vagrant to the county jail of the county, city or 
town, as the case may be, until such security be found, or such vagrant dis
charged according to'law. [R., § 4475; C , ' 5 1 , § 3312.] 

5518. B r e a c h of u n d e r t a k i n g . 4136. The committing of any of the 
acts which constitute such person so bound a vagrant, shall be deemed a breach 
of the condition of such undertaking. [It., § 4476; C , '51, §3313.] 

5 5 1 9 . M e w s e c u r i t y . 4137. On a recovery upon any such undertaking, 
the court before which such recovery may be had, may, in its discretion, 
either require new sureties for good behavior, or may commit such vagrant to 
the common jail of the countv for any time not exceeding six months. [R., 
§4477; C , '51, §3314.] 

5520. D i s c h a r g e of bail . 4138. Any person committed to jail for not 
finding sureties for good behavior, may be discharged by any magistrate upon 
giving such sureties for good behavior as were originally required of such per
son. [R., § 4478; C , '51, § 3315.] 

TEIAL IN DISTRICT COURT. 

5521. H e a r i n g . 4139. The district court to which the papers are returned, 
shall, on demand of the defendant, impanel a jury to inquire into and deter
mine the truth of the charge made against him; and the rules and regulations 
of law governing said court in the trials of misdemeanors shall be applicable 
to and govern it in the trial herein contemplated. [R., § 4479; C , '51, § 3316.] 

5522. J u d g m e n t . 4140. If no jury be demanded, the district court may 
revise such conviction and discharge such vagrant from the undertaking or 
confinement absolutely, or upon sureties for good behavior, in its discretion. 
[R., §4480; C , ' 5 1 , § 3317.] 

PUNISHMENT. 

5523. I m p r i s o n m e n t . 4141. Such district court may, in its discretion, 
order any such vagrant to be kept in the common jail for any time not ex
ceeding six months at hard labor. [R., § 4481; C , '51, § 3318.] 

5 5 2 4 . L a b o r . 4142. If there be no means in such jail for employing of
fenders at hard labor, such court may direct the keeper thereof to furnish such 
employment as it shall specify to such vagrant as may be committed thereto, 
either by a justice or any court, and for that purpose to purchase any neces
sary raw materials and implements, not exceeding such amount as the court 
shall prescribe, and to compel such persons to perform such work as shall be 
allotted to them. [R., § 4482; C , '51, § 3319.] 

5 5 2 5 . E x p e n s e s . 4143. The expenses incurred in pursuance of such order 
shall be audited by the board of supervisors of the county, and paid out of the 
county treasury. [R., § 4483; C , '51, § 3320.] 
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5 5 2 6 . P r o c e e d s of labor . 4144. One-half of the net proceeds of such 
labor shall be paid to the person earning the same, upon his discharge from 
imprisonment, and the other half shall be paid into the county treasury for 
the use of the county. [R., § 4484; C , '51, § 3321.] 

5 5 2 7 . Male v a g r a n t s k e p t a t h a r d labor . 16 G-. A., ch. 69, § 1. If 
any male person, physically able to perform manual labor, shall be found in 
a state of vagrancy, or practicing common begging, he shall, on conviction 
thereof, be fined in any sum not exceeding fifty dollars, and sentenced to hard 
labor in the jail of the county, for which labor they [he] shall receive a credit 
at the rate of seventy-five cents per day until said fine and cost of prosecution, 
and accruing costs, shall be paid. 

5 5 2 8 . D u t y of boards of superv i sors . 16 G. A., ch. 69, § 2. The board 
of supervisors of the several counties are hereby authorized to provide for 
carrying the provisions of the foregoing section into effect, for which purpose 
they may, by order entered upon their journals, declare that the jail shall ex
tend to and include the lands of the proper county, and every form and kind 
of labor commonly performed therein by male persons. 

C H A P T E R 6. 

OI" RESISTANCE TO PROCESS AND SUPPRESSION OF EIOTS. 

5 5 2 9 . Call ing o u t p o w e r of c o u n t y . 4145. When the sheriff or other 
officer authorized to execute process, finds, or has reason to apprehend, that re
sistance will be made to the execution thereof, he may command as many 
male inhabitants of his county as he may think proper, and any militaryr com
panies in the county, armed and equipped, to assist him in overcoming the 
resistance, and, if necessary, in seizing, arresting, and confining the resisters, 
and their aiders and abettors, to be punished by law. [R., §4489; C , ' 5 1 , 
§ 2793.] 

See, also, § 475. 

5 5 3 0 . C e r t i f y to cour t n a m e s of res is ters . 4146. The officer shall 
certify to the court from which the process issued, the names of the resisters 
and their aiders and abettors, to the end that they may be punished for a 
contempt. [R., § 4490; C , '51, § 2794.] 

5 5 3 1 . R e f u s i n g to a s s i s t . 4147. Every person commanded by a public 
officer to assist him in the execution of process, as provided m section four 
thousand one hundred and forty-five of this chapter [§ 5529], who, without 
lawful cause, refuses or neglects to obey such command, is guilty of a misde
meanor. [R., § 4491; C , '51, § 2795.] 

5 5 3 2 . M i l i t a r y fo r ce . 4148. If it appear to the governor that the power 
of any county is not sufficient to enable the sheriff to execute process delivered 
to him, he may, on the application of the sheriff, order such posse or military 
force from any other county or counties as is necessary. [R., § 4492; C , '51, 
§ 2796.] 

5 5 3 3 . U n l a w f u l a s s e m b l a g e s . 4149. When persons to the number of 
twelve or more, armed with dangerous weapons, or persons to the number of 
thirty or more, whether armed or not, are unlawfully or riotously assembled 
in any city or town, the judges, sheriff, and his deputies if they be present, the 
mayor, aldermen, marshal, constables, and justices of the peace of such city 
or town, must go among the persons assembled, or as near them as may be safe, 
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and command them, in the name of the state, immediately to disperse. [R., 
§4493; C , '51, §2797.] 

5534. A r r e s t . 4150. If the persons assembled do not immediately dis
perse, the magistrates and officers must arrest them, that they may be pun
ished according to law, and for that purpose may command the aid of all 
persons present or within the county. [R., § 4494; C , '51, § 2798.] 

5535. Refus ing to aid. 4151. If any person commanded to aid the 
magistrate or officer, without good cause neglect to do so, he is guilty of a 
misdemeanor. [R., § 4495; C , '51, § 2799.] 

5536. F a i l u r e of d u t y . 4152. If a magistrate or officer having notice 
of an unlawful or riotous assembly as above provided in this chapter, neglect 
to proceed to the place of assembly, or as near thereto as he can with satety, 
and to exercise the authority with which he is invested for suppressing the 
same and arresting the persons, he is guilty of a misdemeanor. [R., § 4496; 
C , '51, § 2800.] 

5537. Cal l ing aid. 4153. If the persons so assembled and commanded 
to disperse, do not immediately disperse, any two of the magistrates or offi
cers before mentioned, may command the aid of a sufficient number of per
sons, and may proceed in such manner as, in their judgment, is necessary to 
disperse the assembly and arrest the offenders. [R., §4497; C , '51, § 2801.] 

5538. A r m e d force. 4154. When an armed force is called out for the 
purpose of suppressing an unlawful or riotous assembly, or arresting the of
fenders, it must obey such orders in relation thereto as have been made by 
the governor, or by a judge of the supreme, district, [or circuit] court, a sher
iff, or magistrate, as the case may be. [R., § 4498; C , '51, § 2802.] 

C H A P T E R 7. 

OF LOCAL JURISDICTION OF PUBLIC OFFENSES. 

5539. W h o subject to l a w s of state . 4155. Every person, whether an 
inhabitant of this or any other state or country, or of a territory, or district of 
the United States, is liable to punishment by the laws of this state for a public 
offense committed by him therein, except where it is by law cognizable ex
clusively in the courts of the United States. [R., § 4500;" C , '51, § 2803.] 

5540. Dis tr ic t court . 4156. The local jurisdiction of the district court, 
is oi offenses committed within the county in which it is held, and of such 
other cases as are, or may be, provided by law. [R., § 4502.] 

E v i d e n c e a s t o v e n u e : In a prosecution 
for ashault it is sufficient tor the state to prove 
the county in \\ hicn the offense was com
mitted. I t is not requisite to prove either the 
village, city or township: State v. Gibson, 29-
295. 

The court will take judicial notice of the 
county in which an incorporated town is situ
ated. Proof of the commission of the act in a 
certain town is sufficient proof of the commis
sion wi thm the county in which the town is 
located: State v. Reader, 60-527. 

The venue of a crime must be proven to 
warrant a conviction. Therefore where the 
prosecuting witness testified that the offense 
was committed at her father's house, and her 
father testified tha t he lived in the county 
where the case was tried, but. there was no 

proof to show where he lived when the offense 
was committed, held, tha t the venue was not 
sufficiently proven: State v. Carr, 60-453. 

Testimony in a part icular case considered, 
and held to show tha t the crime charged in the 
indictment was committed in another county 
than that in which the indictment was found, 
and tha t the conviction was erroneous: State 
v. By am, 54-409. 

Offense o n M i s s i s s i p p i r i v e r : Jurisdic
tion being given to the state to punish offenses 
committed on the Mississippi river between 
the north and south boundaries of the state, 
the jurisdiction of the district court of each 
county bounded upon the river extends over 
the crimes committed upon such river between 
the north and south boundaries of such coun ty : 
State v. Mullen, 35-199. 
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The jurisdiction of such court may extend of the channel, and floating or resting upon 
to the punishment of the act of keeping a nui- the ground according to the stage of the 
sance upon a boat moored to the east shore of water : Ibid. 
an island situated on the east side of the center 

5 5 4 1 . Offenses c o n s u m m a t e d w i t h i n s t a t e . 4157. When the com
mission of a public offense commenced without this state is consummated within 
•the boundaries thereof, the defendant is liable to punishment therefor m this 
state, though he was without the state at the time of the commission of the 
offense charged; provided he consummated the offense through the interven
tion of an innocent or guilty agent within this state, or any other means pro
ceeding directly from himself; and in such case the jurisdiction is in the county 
in which the offense is consummated. [R., § 4505; C , '51, § 2804.] 

Stealing property in another state and bring- able in this state in the county into which the 
ing it within this state is not an act contem- property is taken under the provisions as to 
plated by this section, but the thief is punish- larceny: State v. Bennett, 14-479. 

5 5 4 2 . F i g h t i n g d u e l w i t h o u t t h e s t a t e . 4158. When an inhabitant or 
resident of this state, by previous appointment or engagement, fights a duel, 
or is concerned as second therein without the jurisdiction of the state, and in 
such duel a wound is inflicted upon any person whereof he die within this 
state, the jurisdiction of the offense is in the countv where the death may hap
pen. [R.', § 4506; C , '51, § 2805.] 

5 5 4 3 . Offense p a r t l y i n c o u n t y . 4159. When a public offense is com
mitted in part in one county and part within another, or when the acts or 
effects constituting, or requisite to the consummation of the offense, occur in 
two or more counties, jurisdiction is in either county. [R., § 4507; C , '51, 
§ 2806.] 

This section does not apply to the crime occurs in another, the crime is completed 
of abortion. Where the drug, etc., is ad- where the drug is administered: State v. Hol-
ministered in one county and the miscarriage lenbedk, 36-12. 

5544. Near boundary of two counties. 4160. When a public offense 
is committed on the boundary of two or more counties, or within five hundred 
yards thereof, the jurisdiction is in either county. [R., § 4508; C , '51, § 2807.] 

Where one county takes jurisdiction of a prejudiced where the crime is alleged to have 
crime committed in an adjoining county, but Deen committed in one county and the evi-
within five hundred yards of the boundary, dence shows that it was committed in an ad-
the former cannot recover the costs of prose- joining county within live hundred yards 
cution from the la t ter : Floyd County v. Cerro of the boundary l ine: State v. Pugsley, 75-
Gordo County, 47-186. 742. 

The substantial rights of defendant are not This provision is not unconsti tut ional: Ibid. 

5 5 4 5 . O n b o a t s , r a f t s , e t c . 4161. When an offense is committed within 
the jurisdiction of this state on board a boat, raft, or vessel navigating a 
river, lake, or canal, or lying therein in the prosecution of her voyage, the 
jurisdiction is in any county through which the boat, raft, or vessel is navi
gated in the course of her voyage, or in the countv where the voyage shall 
terminate. [R., §4509; C , '51, § 2808.] 

A former statutory provision that an of- be confined to tha t part of the voyage per-
fent-e committed on any vessel might bo pros- formed before the commission of the offense, 
ecuted m any county through which the vessel but to extend to the entire t r i p : Nash v. State, 
' ' m a y have passed on that t r ip," held not to 2 G. Gr., 286. 

5 5 4 6 . J u r i s d i c t i o n i n a n y c o u n t y i n c e r t a i n cases . 4162. The juris
diction of an indictment for the crime of forcibly, and without lawful author
ity seizing and confining another, or kidnaping him with intent, against his 
will, to cause him to be confined or imprisoned within the state, or to be sent 
out of the state; or of taking or enticing away a child under the age of twelve 
years from the parents, guardian, or other person having the legal charge of 
the person, with the intent to detain or conceal such child; or of taking or en-
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ticing away an unmarried female of previously chaste character under the age 
of fifteen years, for the purpose of prostitution; or of taking any woman un
lawfully and against her will, or by force, menace, or duress, compelling her 
to marry against her will; or of seducing and debauching any unmarried 
woman of previously chaste character, is in any county in which the offense 
is committed, or into or out of which the person upon whom the offense was 
committed may, in the prosecution of the offense, have been brought, or in 
-which an act is done by the offender in instigating, procuring, promoting, aid
ing in, or being an accessory to the commission of the offense, or in abetting 
the parties concerned therein. [R., § 4510; C , '51, § 2809.] 

5547. B i g a m y . 4163. When the offense of bigamy is committed in one 
county, and the defendant is apprehended in another, the jurisdiction is in 
either county. [R., § 4511; C , '51, § 2810.] 

A prosecution for bigamy under § 5318 may the marr iage was consummated in another 
be had in any county where the defendant un- comity : State v. Hughes, 58-165. 
lawfully cohabits wi th a second wife, al though 

5 5 4 8 . W h e n c o n v i c t i o n a b a r . 4164. When the offense is within the 
jurisdiction of two or more counties, a conviction or acquittal thereof in one 
county is a bar to prosecution or indictment thereof in another. [R., § 4512.] 

C H A P T E R 8. 

T H E TIME OF COMMENCING CRIMINAL ACTIONS. 

5 5 4 9 . M u r d e r . 4165. A prosecution for murder may be commenced at 
any time after the death of the person killed. [R., § 4513; C , '51, § 2811.] 

5 5 5 0 . W h a t w i t h i n e i g h t e e n m o n t h s . 4166. An indictment for a pub
lic offense must be found within eighteen months after the commission thereof, 
in the following cases, and not after: 

1. Taking or enticing away an unmarried female, under the age of fifteen 
years, for the purpose of marriage or prostitution; 

2. Seducing or debauching an unmarried female, of previously chaste char
acter ; 

3. For rape and adultery; 
4. For an assault with intent to commit a rape. [R., § 4514; C , '51, § 2812.] 

The limitation in a criminal action cannot be convicted by proof of t he commission of 
be raised by demurrer to the indictment, bu t the offense on any day wi thin the s ta tu tory 
such fact must be specially pleaded: State v. period of l imitat ions: State v. Briggs, 68-416. 
Hussey, 7-409; State v. Groome, 10-308. So wi th the crime of seduction: State v. Bell, 

Nor can such limitation be raised by motion 49-440. 
in arrest of j udgmen t : State v. Deitrick. 5 1 - I t is not mater ial tha t the t ime of the com-
467. mission of the offense, as stated in the indict-

Where the crime of adultery is charged as ment , should be such as to br ing it within t he 
committed on a particular day, defendant may period of l imita t ions: See notes to § 5686. 

5 5 5 1 . T h r e e y e a r s . 4167. In all other cases an indictment for a public 
offense must be found within three years after the commission thereof, and not 
afterwards. [R., § 4515; C , '51, §'2813.] 

A defendant in a prosecution for embezzle- I t is not error to instruct the j u ry tha t t hey 
mea t is not estopped by subsequent fraudulent must find tha t the crime of assault with intent 
statements from showing that the defalcation to maim was committed on or about the t ime 
actually took place a t such time that the pros- charged or at any date within the s ta tu tory 
eculion therefor is barred: State v. Hutchin- period of limitations prior to the finding of t h e 
son, 60-478. ind ic tment : State v. Fry, 67-475. 
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5552. Misdemeanor triable before a justice. 4168. A prosecution 
for a misdemeanor, triable before a justice of the peace, must be commenced 
within one year after the commission thereof, and not after. 

5553. Defendant out of state. 4169. If, when the offense is committed, 
the defendant is out of the state, the indictment or prosecution may be found 
or commenced within the time herein limited after his coming .into the state, 
and no period during which the party charged was not usually and publicly 
resident within the state is a part of the limitation. [R., § 4516; C, '51, § 2814.] 

The period of the defendant's non-residence The latter clause of this section is not to be 
need not, however, be stated in the indictment, restricted to offenses committed when the de-
If he relies upon the bar of the statute of lim- fendant is out of the state, but applies equally 
itations he should plead the same, to which the to all cases: State v. Malntire, 58-572. 
state may reply the non-resiclence, and thus 
raise the issue: State v. Hussey, 7-409. 

5554. Indictment deemed found. 417U An indictment is found 
within the meaning of this chapter, when it is duly presented by the grand 
jury in open court and there received and filed. [R., § 4517; C, '51, § 2815.] 

CHAPTER 9. 

OF FUGITIVES FROM JUSTICE. 

5555. Agents appointed to apprehend; expenses. 4171; 17 G-. A., 
ch. 65. The governor of the state may, in any case authorized by the constitution 
and laws of the United States, appoint agents to demand of the executive 
authority of any other state or territory, or from the executive authority of 
any foreign government any fugitive from justice charged with treason or 
felony, and the accounts of the agents appointed for that purpose must be au
dited by the auditor of state and paid out of the state treasury. The expenses 
to be allowed agents for returning fugitives from justice, shall be the fees paid 
the officers of the state upon whose governor the requisition is made; and the 
agent shall receive not exceeding ten cents per mile, each way, for all neces
sary travel of himself and for each fugitive, five cents per mile additional for 
the number of miles which such fugitive shall have been conveyed. Bills for 
such expenses shall be made out in such manner as to show the actual route 
traveled, and the number of miles, and be verified by affidavit, and be accom
panied by proof that the fugitive for whom requisition was made has been re
turned and delivered into the custody of the proper authority; provided, that 
the state shall, in no case, pay the costs of returning the fugitive where he has 
not been tried, unless it shall be shown to the satisfaction of the governor that 
the want of trial has not been owing to any fault or neglect on the part of the 
person or persons interested in the prosecution. [R., §4518; C, '51, § 3282.] 

To constitute a person a fugitive from jus- The state is not bound to surrender one of its 
tice he must have been in the state where the citizens who has constructively committed a 
crime is alleged to have been committed, must crime in another state, without having been 
have there committed the crime, and must there in person: Jones v. Leonard, 50-106. 
have fled therefrom to escape punishment. 

5556. No other compensation. 4172. No compensation, fee, or reward 
of any kind, can be paid to, or received by, a public officer of this state for a 
service rendered or expense incurred in procuring from the governor the de
mand mentioned in the last section, or the surrender of the fugitive, or for 
conveying him to this state, or detaining him therein, except as provided by 
law. [R., § 4519.] 

A deputy sheriff who has, under a contract criminal, ascertained the whereabouts of such 
with the surety on the bail bond of an escaped criminal and brought him back under requisi-
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tion, cannot recover from such surety the sum in violation of this section: Day v. Townsend, 
stipulated in the contract, such contract being 70-538. 

5557. Pena l ty , 4173. A violation of the last section is a misdemeanor. 
[R., § 4520.] 

5558 . Sworn evidence; copy of i nd i c tmen t . 4174. No executive 
warrant for the arrest and surrender of any person demanded by the executive 
authority of any other state or territory, as a fugitive from the justice of such 
state or territory, and no requisition upon the executive authority of any other 
state or territory, for the surrender of any person as a fugitive from the jus
tice of this state, shall be issued, unless the requisition from the executive au
thority of such other state or territory, or the application for such requisition 
upon the executive authority of such other state or territory shall be accom
panied by sworn evidence that the party charged is a fugitive from justice, 
and by a duly attested copy of an indictment, or a duly attested copy of a 
complaint, made before a court or magistrate authorized to receive the same. 
[R.? § 4521.] 

The fact that the governor considers the evi- such evidence, and his decision may be ques-
dence submitted to him sufficient, and issues tioned in a habeas corpus proceeding: Jones 
his warrant accordingly, does not preclude in- v. Leonard, 50-106. 
quiry by the courts as to the sufficiency of 

5559. Requisi t ion from a n o t h e r state. 4175. Whenever a demand 
is made upon the governor of this state by the executive of any other state or 
territory, in any case authorized by the constitution and laws of the United 
States, for the delivery of any person charged in such state or territory with. 
any crime, if such person is not held in custody or under bail to answer for any 
offense against the laws of the United States or of this state, he shall issue his 
warrant under the seal of the state, authorizing the agent who makes such de
mand, either forthwith or at such time as may be designated in the warrant, 
to take and transport such person to the line of this state at the expense of 
such agent, and may also by such warrant require all peace officers to afford 
all needful assistance in the execution thereof. [R., § 4522; C , '51, § 3283.] 

EXAMINATION BY MAGISTBATE. 

5560. Complaint and warrant. 4176. If any person be found in this 
state charged with any crime committed in any other state or territory, and 
liable by the constitution and laws of the United States to be delivered over 
upon the demand of the governor thereof, any magistrate may, upon com
plaint on oath setting forth the offense and such other matters as are neces
sary to bring the case within the provisions of law, issue a warrant for the 
arrest of such person. [R., § 4523; C, '51, § 3284.J 

This and the following sections are only ap- indictment, information or other accusation 
plicable where the party against whom the known to the law of such state. Unless such 
proceeding is brought is charged with a crime fact is made to appear the magistrate has no 
committed in some other state, etc., before jurisdiction: State v. Hufford, 28-391.' 
some court, magistrate or other officer, by an 

5561. Bail. 4177. If, upon examination, it appear that there is reasonable 
cause to believe the complaint true, and that such person may be lawfully de
manded of the governor, he shall, if not charged with murder, be required to 
enter into an undertaking, with sufficient surety in a reasonable sum, to appear 
before such magistrate at a future day, allowing reasonable time to obtain the 
warrant from the governor, and abide the order of such magistrate in the 
premises. [R., § 4524; C, '51, § 3285.] 

5562. Committed. 4178. If such person does not give bail, or if he is 
charged with the crime of murder, he must be committed to prison, and there 
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detained until such day, in like manner as if the offense charged had been 
committed within this state. [R., § 4525; C , '51, § 3286.] 

If charged with murder in the second de- guage of this and the preceding sections: State 
gree, he is entitled to be released on bail under v. Hujford, 23-579. 
Const., art. 1, § 12, notwithstanding the lan-

5 5 6 3 . F o r f e i t u r e of ba i l . 4179. A failure of such person to attend be
fore the magistrate at the time and place mentioned in the undertaking, is a 
forfeiture thereof. [R., § 4526; C , '51, § 3287.] 

Where bail has been taken without it being the proceedings are void, and a recovery can-
shown that the party was charged, etc., in not be had on the bond: State v. Hufford, 
some other state, as specified in note to § 5560, 28-391. 

5 5 6 4 . D i s c h a r g e . 4180. If such person appear before the magistrate 
upon the day ordered, he must be discharged unless he is demanded by some 
person authorized by the warrant of the governor to receive him, or unless the 
magistrate see good cause to commit him or to require him to enter into a new 
undertaking for his appearance at some other day to await a warrant from the 
governor. [R.. § 4527; C , '51, § 3288.] 

5565. Arrest on governor's warrant. 4181. Whether the person so 
charged be bound to appear, be committed, or discharged, any person author
ized by the warrant of the governor may at any time take him into custody, 
and the same is a discharge of the undertaking, if there be one. [R., § 4528; 
C , '51, § 3289.] 

5 5 6 6 . Costs . 4182. The complainant in any such case is answerable for 
all the costs and charges, and for the support in prison of any person so com
mitted, and the magistrate before issuing his warrant or hearing the cause, 
must require the complainant to give security for the payment of all such 
costs, or may require them in advance. [R., § 4529; O , '51, § 3290.] 

EXPENSES. 

5 5 6 7 . C o n d i t i o n s . 4183. Upon the appointment of any agent for the 
arrest of a fugitive from justice under the provisions of this chapter, the gov
ernor is hereby authorized to make it a condition upon such appointment, and 
the issue of the writ, that the same shall be executed without expense to the 
state, if in his opinion justice and equity so require. [12 (x. A., ch. 39, § 1.] 

5 5 6 8 . P a i d b y Sta te . 4184. When, in the opinion of the governor, ex
penses incurred in the arrest of fugitives from justice should be paid by the 
state, such expenses shall be made out by items in detail, and sworn to, and 
approved by him and at least two other members of the executive council, and 
when so approved shall be audited and paid out of the general revenue of the 
state, and this section shall be sufficient authority for the payment of the 
same. [Same, § 2.] 

C H A P T E R 10. 

OF WAEEANTS OF AEEEST ON FEELIMINABY INFOEMATION. 

5 5 6 9 . C o m p l a i n t . 4185. When complaint is made before a magistrate 
of the commission of some designated public offense, triable on indictment in 
the county in which such magistrate has local jurisdiction, and charging some 
person with the commission thereof, he may issue a warrant for the arrest of 
such person. The complaint may be in form substantially the same as pro
vided in section four thousand six hundred and sixty-three of chapter fifty-two 
of this title [ § 6061]. 



CODE, §§ 4186-4193.] WARRANTS OF ARREST. 1601 

5 5 7 0 . W a r r a n t . 4186. The warrant of arrest on a preliminary informa
tion, must be substantially in the following form: 
COUNTY OF , 

THE STATE OF IOWA. 
To any Peace Officer in the State: 

Preliminary information upon oath having been this day laid before me 
that the crime of (designating it) has been committed, and accusing A. B. 
thereof: 

You are, therefore, commanded forthwith to arrest the said A. B. and brino-
him before me at (naming the place), or m case of my absence or inability to 
act, before the nearest or most accessible magistrate in this county. 

Dated at this day of , A D. 18—. 
C D , Justice of the Peace, 

(or as the case may be.) 
Subpoena as witnesses E F and G H . [R., § 4534; C , '51 , 

§ 2827.] 
The fact tha t the war ran t for arrest on pre- will not render i t void : State v. Freeman, 

l iminary examination is returnable on the next 8-428. 
day after its issuance instead of forthwith 

5 5 7 1 . W h a t to conta in . 4187- The warrant must specify the name of 
the defendant, and if it be unknown to the magistrate, may designate him b y 
any name. I t must also state, by name or general description, an offense which 
authorizes the magistrate to issue the warrant, the time of issuing it, and the 
county, city, town, township, or village where it was issued, and must be signed 
by the magistrate with his name of office. [R., § 4535; C , '51, § 2828.) 

5 5 7 2 . Directed . 4188. It must be directed to " a n y peace officer in the 
state." [R., § 4536; C , '51, § 2829.] 

5 5 7 3 . Order for bail . 4189. If the offense stated in the warrant be a 
misdemeanor, the magistrate issuing it must make an indorsement on the war
rant as follows: " Let the defendant, when arrested, be admitted to bail in the 
sum of dollars, if he desires to give bail," and fix in the indorsement the 
amount in which bail may be taken. [R., § 4537.] 

5 5 7 4 . H o w e x e c u t e d . 4190. The warrant of arrest may be delivered to 
any peace officer for execution, and executed in any county in the state. 
[R", § 4538; 13 G. A., ch. 137.] 

5 5 7 5 . D e f e n d a n t b r o u g h t before m a g i s t r a t e . 4191. If the offense 
stated in the warrant be a felony, the officer making the arrest must take the 
defendant before the magistrate who issued it at the place mentioned in the 
command thereof, or, in the event of his absence or inability to act, before 
the nearest or most accessible magistrate in the county in which it was issued. 
[R., §4539; C , '51, § 2831.] 

A bail bond in case of felony taken before a property of the obligors as provided in § 6004; 
magistrate in the county where the prisoner is but the bond having been accepted and the 
srrested, the warrant having been issued in defendant discharged thereunder, it m a y be 
another county, would not be good as a s tatu- enforced: State v. Cannon, 34-322. 
tory bond, and would not become a lien on the 

5 5 7 6 . Bai l i n case of m i s d e m e a n o r . 4192. If the offense stated in the 
warrant be a misdemeanor, and the defendant be arrested in another county, 
the officer must, upon being required by the defendant, take him before a mag
istrate or the clerk of the district court of the same county in which he was 
arrested, for the purpose of giving bail, and the magistrate or clerk before 
whom he is taken in such county, must take bail from" him accordingly for his 
appearance at the district court of the county in which the warrant was issued, 
on the first day of the next term thereof. [R., § 4540; C , '51, § 2832.] 

5 5 7 7 . Order for discharge. 4193. On taking bail in the case provided 
for in the preceding section, the magistrate or clerk taking such bail must 

VOL. 11 — 101 
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make on the warrant an order, signed by him with his name of office, for the 
discharge of the defendant, substantiaity as follows: 

COUNTY OF (here name the county), 
THE STATE OF IOWA. 

To (here state the name of the officer who has the defendant in custody, with 
the addition of his name of office, thus, A. B. sheriff of county, according 
to the truth). 

The defendant named in the warrant of arrest in your custody, under the 
authority thereof, for the offense therein designated, having given sufficient 
bail to answer the same, by the undertaking herewith delivered to you, you 
are commanded forthwith to discharge him from custodjr, and without unnec
essary delay deliver this order, together with the said undertaking of bail, to 
the clerk of the district court of —— county, on or before the first day of the 
next term thereof. 

Dated at , this day of , A. D. (or as the case may be.) 
, Justice of the Peace, 

(or as the case may be.) 
And must deliver the warrant with the order thereon, together with the 

undertaking of bail, to the officer having the defendant in custody, who shall 
forthwith discharge the defendant from arrest and without unnecessary delay, 
and on or before the first day of the next term of the court at which the de
fendant is required to appear, deliver or transmit by mail or otherwise the war
rant, with the order thereon, together with the undertaking of bail, to the clerk 
of the court at which the defendant is required to appear, who shall forthwith 
file the same in his office; and the magistrate who issued the warrant shall re
turn to the clerk the affidavits of the informant and his witnesses, upon which 
the warrant was issued, on or before the first day of the next term of the court, 
and the clerk shall, when the affidavits are returned by the magistrate, file the 
same in his office, with the warrant and undertaking of bail. [R., § 4541; C , 
'51, § 2833.] 

5 5 7 8 . I f b a i l b e n o t g i v e n . 4194. If bail be not forthwith given by the 
defendant as provided in the two preceding sections, the magistrate or clerk 
must redeliver to the officer the warrant, and the officer must take the de
fendant before the magistrate who issued it, at the place mentioned in the 
command thereof, or, if he be absent or unable to act, before the nearest or 
most accessible magistrate in the county in which the warrant was issued. 
[R., §4542; C , '51, § 2834.] 

5579. P r o c e e d i n g s a f t e r a r r e s t . 4195. In all cases when the defendant 
is arrested, he must be taken before the magistrate or clerk without unneces
sary delay, and the officer must at the same time deliver to the magistrate or 
clerk the warrant, with his return thereon, indorsed and subscribed by hun in 
his name of office. [R., § 4543; C , '51, § 2835.] 

5580. Before another magistrate. 4196. If the defendant be taken 
before a magistrate in the county in which the warrant was issued, other than 
the magistrate who issued it as hereinbefore provided, the affidavits on which 
the warrant was issued must be sent to such magistrate, or if they cannot be 
procured, the informant and his witnesses, must be subpoenaed to make new 
affidavits. [R., § 4544; C , '51, § 2836.] 
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C H A P T E R 11. 

OF AEEEST, A N D B Y W H O M A N D H O W M A D E . 

5 5 8 1 . Def ined . 4197. Arrest is the taking of a person in custody in a 
case, and in the manner authorized by law. [R., § 4545; C , '51, § 2S37.] 

W h a t c o n s t i t u t e s : I t is not essential in A court will not, upon the tr ial of an in-
order to constitute an arrest tha t the sheriff d ic tment on a plea of not guilty, inquire as to 
should have informed the prisoner of his in- whether or not the defendant was properly 
tention to make the arrest, and that he was or improperly brought wi thm the jurisdict ion 
a peace officer. While the prisoner migh t of the cour t : Slater. Day, 58-878. 
ordinarily be entitled to such information, R e w a r d for a r r e s t : A city cannot legally 
the legality of the arrest as between the offer a reward ior the arrest and conviction 
sheriff and other parties is in no manner af- of a cr iminal : Hanger v. Des Moines, 52-193. 
fected by the sheriff's failure in these respects: Nor can a county offer such leward ; but it 
Miller v. Dickinson County, 68-102. m a y offer a reward for the recovery of stolen 

J u r i s d i c t i o n f i r s t a c q u i r e d : The court property: Hawk v. Marion County'48-472. 
first acquiring authori ty over the accused by Where a person in another state acts upon 
his arrest, or by otherwise obtaining custody the promise made by a board of supervisors in 
of his person through its officers, first ac- Iowa to pay a reward for the arrebt and con-
quires jurisdiction of the case. The finding viction of persons who have robbed the county 
of an indictment does not confer jurisdiction treasury, he is bound to know tha t t he board 
of the person of the accused: Ex parte Bald- has no power to oiler such reward. Nor in 
win, 69-502. such case will the members be individually 

T h e p o w e r t o i m p r i s o n necessarily in- l iable: Huthsing v. Bosquet, 3 McCrary, 569. 
eludes the power to arrest : Davenport v. Bird, Peace officers acting under process in arrest-
34-524. ing a criminal are not entitled to a reward oi-

W r o n g f u l a r r e s t o u t s i d e of S t a t e : I t is fered for such arrest, unless the te rms of the 
no defense tha t defendant was arrested in reward offered clearly include t h e m : Means v. 
another state without authori ty and brought Hcndershott, 24-78. 
to this state by force and against his wil l : See, further, § 5556 and note. 
State v. Ross, 21-467. 

5 5 8 2 . B y w h o m . 4198. An arrest may be made by a peace officer, or by 
a private person. [R., § 4546.] 

5 5 8 3 . W i t h w a r r a n t . 4199. A peace officer may make an arrest in 
obedience to a warrant delivered to him. [R., § 4547.] 

5 5 8 4 . B y p e a c e officer w i t h o u t w a r r a n t . 4200. A peace officer 
without a warrant may make an arrest: 

1. For a public offense committed or attempted in his presence; 
2. Where a public offense has in fact been committed, and he has reason

able ground for believing that the person to be arrested has committed it. [R., 
§4548; C , ' 5 1 , §2840.] 

A peace officer may make an arrest wi thout jury , in such a case, that , if the officer makes 
a warrant when a public offense has in fact an arrest wi thout a warrant , he will be liable, 
been committed, and he has reasonable ground unless the par ty arrested was likely to escape: 
for believing tha t the person ajrested has com- Montgomery v. Sutton, 67-497. 
mit ted i t ; and it is erroneous to charge the 

5 5 8 5 . B y p r i v a t e p e r s o n . 4201. A private person may make an arrest: 
1. For a public offense committed or attempted in his presence; 
2. When a felony has been committed, and he has reasonable ground for 

believing that the person to be arrested has committed it. [R., § 4549; C , '51, 
§ 2846.] 

5 5 8 6 . O r a l o r d e r of m a g i s t r a t e . 4202. A magistrate may orally order 
a peace officer, or a private person, to arrest any one committing, or attempt
ing to commit, a public offense in the presence of such magistrate, which order 
shall authorize the arrest. [R., § 4550; C , '51, § 2845.] 

5 5 8 7 . T i m e . 4203. An arrest mav be made on any day, or at any time 
of the day or night. [R., § 4551; C , '51, § 2850.] 

5 5 8 8 . M a n n e r . 4204. The person making the arrest must inform the 
person to be arrested of the intention to arrest him, of the cause of the arrest, 
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of his authority to make it, and that he is a peace officer, if such be the case, 
and require him to submit to his custody, except when the person to be ar
rested is actually engaged in the commission of, or attempt to commit, the 
offense, or flies immediately after its commission, and if acting under the au
thority of a warrant, he must give information thereof and show the warrant 
if required. [R., § 4552; C , '51, §§ 2839, 2841, 2847.] 

5589. W h e n r e s i s t e d . 4205. When the arrest is being made by an offi 
cor under the authority of a warrant, after information of the intention to 
make the arrest, if the person to be arrested either flee or forcibly resist, the 
officer mav use all necessary means to effect the arrest. [R., § 4553; C , '51, 
§ 2644.] 

In a prosecution for murder committed in sought to be made may be given in evidence: 
resistance of lawful arrest, the information State v. Meshek, 61-316. 
and warrant under which the arrest was 

5590. M a y b r e a k a n d enter p r e m i s e s . 4206. To make an arrest, if 
the offense be a felony, a private person, if any public offense, a peace officer 
acting under the authority of a warrant, or without a warrant, may break 
open a door or window of a house in which the person to be arrested may be, 
or in which they have reasonable grounds for believing he is, after having de
manded admittance and explained the purpose for which admittance is desired. 
j_R., § 4554; C , '51, §§ 2843, 2848.] 

5591. B r e a k i n g o u t . 4207. Any person who has lawfully entered a house 
for the purpose of making an arrest under the provisions of the preceding sec
tion, mav break open the door or window thereof if detained therein, when 
necessary for the purpose of liberating himself; and an officer may do the 
same, when necessary for the purpose of liberating a person who, acting in 
his aid, and by his command, lawfully entered for the purpose of making an 
arrest, and detained therein. [R., § 4555.] 

5592. R e f u s i n g t o ass i s t . 4208. Any person making an arrest may 
orally summon as many persons as he deems necessary to aid him in making 
the arrest, and ail persons failing to obey such summons shall be guilty of a 
misdemeanor. [R., § 4556.] 

5593. W h a t c o n s t i t u t e s . 4209. An arrest is made by an actual restraint 
of the person to be arrested, or by his submission to the custody of the person 
making the arrest. [R., § 4557; 0., '51, § 2838.] 

5594. Force . 4210. No unnecessary force or violence shall be used in 
making an arrest. [R., § 4558.] 

5595. R e s t r a i n t . 4211. A person arrested is not to be subjected to any 
more restraint than is necessary for his detention. [R., § 4559.] 

5596. T a k i n g w e a p o n s . 4212. He who makes an arrest may take from 
the person arrested all offensive weapons which he may have about his person, 
and must deliver them to the magistrate before whom he is taken, to be dis
posed of according to law. [R., § 4560.] 

Police officers, upon the arrest of one charged 
with lelony, may make search of his person for 
stolen property, instruments used in the com
mission of the crime, or any article which may 
give a clue to its commission or the identifica
tion of the criminal: lit ifsnyder v. Lee, 44-
101. 

The sheriff is justified in searching the per
son arrested and taking from him money or 
property connected in any way wi th the crime 
charged, or which may serve in identifying 
ohe prisoner, or be used by him in effecting 
in escape: Camni'"-cial Exchange Bank v. 
UcLeod, 65-665. 

Property thus taken from a prisoner by the 
officer, and which is not connected with nor 
the fruit of the crime for which he is arrested, 
is in the possession of the officer for the person 
under arrest, and is no more subject to attach
ment than if it were in the prisoner's personal 
possession: Ibid. 

But where the money taken from the pris
oner was the money obtained by him through 
the commission of the crime for which he was 
arrested, held, tha t it was subject to garnish
ment in the hands of the officer at the suit of 
the person rightfully entitled there to : Reif-
snyder v. Lee, 44-101. 
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Where a t runk belonging to a party under to levy of a t t achmen t : Pomroy v. Parmlee, 
arrest was produced and opened under pre- 9-140. 
tense of making a criminal examination, held, As to search-warrants , etc. , see §§ 6027-6051 
that money therein contained was not subject and notes. 

5 5 9 7 . E s c a p e . 4213. If a person, after being arrested, either by a peace 
officer without a warrant, or by a private person, escape, or be rescued, the 
person from whose custody he escaped or was rescued, may immediately pur
sue and retake him in any part of the state, and for that purpose may, if nec
essary, break open the door or window of a house in which he may be, or in 
which he has reasonable ground to believe he is, after having stated his pur
pose and demanded admittance, and when the person escaping or rescued was 
in custody under a warrant or commitment, this may be done at any tune 
under the original warrant or commitment. [R., § 4561; C , '51. § 2851.] 

5598. P e r s o n a r r e s t e d b y b y - s t a n d e r . 4214. A peace officer may take 
before a magistrate a person who. being engaged in a breach of the peace, is 
arrested by a' by-stander and delivered to him. [R., § 4562; C , '51, § 2842.] 

5 5 9 9 . A r r e s t b y p r i v a t e p e r s o n . 4215. A private person who has 
arrested another for the commission of an offense, must, without unnecessary 
delav, take him before a magistrate or deliver him to a peace officer. [R., 
§4563; C , '51, §2849.] 

5 6 0 0 . M u s t a c c o m p a n y . 4216. A private person who makes an arrest 
and delivers the person arrested to a peace officer, must also accompany the 
officer before the magistrate. [R., § 4564.] 

5 6 0 1 . B y officer w i t h w a r r a n t . 4217. An officer making an arrest in 
obedience to a warrant, shall proceed with the person arrested as commanded 
by the warrant, or as provided by law. [R., § 4565.] 

Where, at the t ime of an arrest, the par ty the person in custody wi thout br inging h im 
arrested was intoxicated, held, tha t the offi- before the justice unt i l he was in proper con-
cer was not liable in damages for having kept dition for t r ia l : Arneson v. Thorstad, 72-145. 

5 6 0 2 . A r r e s t w i t h o u t w a r r a n t . 4218. When an arrest is made with
out a warrant, whether by a peace officer or a private person, the person ar
rested shall, without unnecessary delay, be taken before the nearest or most 
accessible magistrate in the county in which the arrest is made; and the 
grounds on which the arrest was made shall be stated to the magistrate by 
affidavit, subscribed and sworn to by the person making the statement before 
the magistrate, in the same manner as upon a preliminary information, as 
nearly as may be. [R., § 4566.] 

Where an officer makes an arrest wi thout taken before a magistrate for examinat ion, 
a warrant on proper cause, he may detain the and will not be liable in trespass for doing so : 
offender for a reasonable t ime until he can be Hutchinson v. Sangsler, 4 Q. Gr., 340. 

HEARING BEFORE MAGISTRATE. 

5603. I n f o r m a t i o n o r d e r e d filed. 4219. If the magistrate believes 
from the statements in the affidavit that the offense charged is triable in the 
county in which the arrest was made, and that there is sufficient ground for a 
trial or preliminary examination, as the case may require, and that it will not 
be inconvenient for the witnesses on the part of the state that such trial or pre
liminary examination should be had before him, he shall proceed as if the 
person arrested had been brought before him on arrest under a warrant, and, 
if the case be one within his jurisdiction to try and determine, shall order an 
information to be filed against him. [R., § 4567.] 

5604. Hearing before another magistrate. 4220. If the magistrate 
believes from the statements in the affidavit that the offense charged is triable 
in the county in which the arrest is made, and that there is sufficient ground 
for a trial or preliminary examination, and that it will be more convenient for 
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the witnesses on the part of the state that such trial or examination should be 
had before some other magistrate, he shall, by a written order by him signed 
with his name of office, commit the person arrested to a peace officer, to be 
by him taken before such magistrate in the same county who has jurisdiction 
to try or examine the charge as the case may require, and as shall be con
venient for the witnesses on the part of the state, and deliver the affidavit and 
the order of commitment to the peace officer, who shall proceed with the per
son arrested as directed by the order; and such magistrate, when the person 
arrested is brought before him, shall proceed as on an arrest under a warrant, 
and, if the case be within his jurisdiction to try and determine, shall order an 
information to be filed against the person arrested. [R., § 4568.] 

5605. Offense triable in another county. 4221. If the magistrate 
believes from the statements in the affidavit that the offense charged is triable 
in a county different from that in which the arrest is made, and that there is 
sufficient ground for a trial or preliminary examination, he shall, b}r a written 
order by him signed with his name of office, commit the person arrested to a 
peace officer, to be by him taken before a magistrate in the county in which 
the offense is triable, who has jurisdiction to make either preliminary exam
ination into the charges, or try and determine the same, as the case may re
quire, and, if the offense be a misdemeanor only triable on indictment, shall 
fix in the order the amount of bail which the person arrested may give for his 
appearance at the district court of the county in which the offense is indict
able, on the first clay of the next term thereof, to answer an indictment. [R.. 
§ 4569.] 

5606. Ba i l ; c o m m i t m e n t ; d i scharge . 4222. If bail be given as pro
vided in the preceding section, it may be either before the magistrate making 
the order, or the magistrate in the county in which the offense is triable before 
whom he is taken under the order, or a magistrate of any county through 
which he passes in going from the county in which the arrest was made to 
that in which the offense is triable, or the clerk of the district court of either 
of said counties; and, when given, the magistrate or clerk taking the same 
shall make on the order of commitment an order for the discharge of the per
son arrested from custody, who shall forthwith be discharged accordingly, and 
to transmit by mail, or otherwise, to the clerk of the district court of the 
county at which the person arrested is bound to appear, on or before the first 
day of the next term thereof, and as soon as it can be conveniently done after 
taking the bail, the affidavits, the order of commitment and discharge, to
gether with the undertaking of the bail, who shall file the same together in 
his office. [R., § 4570.] 

5 6 0 7 . T r a n s f e r to a n o t h e r c o u n t y . 4223. If bail be not given as pro
vided in the last two preceding sections, before the magistrate in the county 
in which the arrest was made, or if the offense charged is a felony, or a mis
demeanor triable on information, the magistrate must deliver the affidavits 
and the order of commitment to a peace officer, who shall proceed with the 
person arrested as directed by the order, or provided by law; and the magis
trate in the county in which the offense is triable, when the person arrested is 
brought before him, shall proceed as on an arrest under a warrant, and if the 
case be within his jurisdiction to try and determine, shall order an informa
tion to be filed against the person arrested. [R., § 4571.] 

[The word "preceding,'' in the second line, is erroneously omitted in the printed Code.] 

5608. W h a t m a g i s t r a t e ; bail. 4224. In the cases contemplated in the 
last three sections, the officer having the person arrested in custody, under the 
order, shall take him before the proper magistrate m the county in whicii 
the offense is triable, which is most convenient for the witnesses on the part 
of the state, unless, in case of a misdemeanor triable on indictment as herein-
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before provided, the person arrested desires to give bail, in which case he shall 
take him before the most convenient magistrate in the county in which the 
offense with which he is charged is triable, or any county through which he 
passes in going from the county in which the arrest was made to the county 
in which the offense is triable, or before the clerk of the district court of 
either of said counties for the purpose of giving bail. [R., § 4572.] 

5 6 0 9 . Officer's r e t u r n . 4225. In all cases, the peace officer, when he 
takes a person committed to him under an order as provided in this chapter 
before a magistrate, or clerk of the district court, either for the purpose of 
giving bail, if bail be taken, or for trial or preliminary examination, must make 
his return on such order, and sign such return with his name of office, and 
deliver the same to the magistrate or clerk. [R., § 4573.] 

C H A P T E R 12. 

OF PRELIMINARY EXAMINATIONS. 

5 6 1 0 . Right t o counse l . 4226. "When the defendant is brought before 
the magistrate on arrest, either with or without a warrant, the magistrate 
must immediately inform him of the offense with which he is charged, and of 
his right to the aid of counsel in every stage of the proceedings. [R., § 4575; 
C , '51, § 2852.] 

5 6 1 1 . T i m e to procure . 4227. The magistrate must allow the defend
ant a reasonable time to send for counsel, and, if necessary, must adjourn the 
examination for that purpose. [R., § 4576; C , '51, § 2853.] 

5 6 1 2 . E x a m i n a t i o n ; change of v e n u e . 4228. The magistrate, im
mediately after the appearance of counsel, or, if the defendant require the 
aid of counsel, after waiting a reasonable time therefor, must proceed to ex
amine the case; provided, however, that before said examination is com
menced, said defendant may have a change of venue upon filing an affidavit 
that the magistrate is prejudiced against him, is a material witness for either 
party, or that the defendant cannot obtain justice before him, as affiant verity 
believes. On filing of such affidavit a change of venue must be allowed, and 
the magistrate must immediately transmit all original papers and a transcript 
of the record entire in the case, to the next nearest magistrate in the town
ship against whom no objection exists, if there be any, if not, to the next 
nearest magistrate in the county against whom no such objections in the opinion 
of the justice exists, who shall proceed with said examination as hereinafter 
provided. Only one such change of venue shall be allowed. [R., § 4577; C , 
'51, § 2854.] 

5 6 1 3 . A d j o u r n m e n t . 4229. The examination must be terminated at 
one session unless the magistrate, for good cause shown, adjourn it. [R., 
§4578; C , ' 5 1 , § 2855.] 

5 6 1 4 . F o r h o w long. 4230. No examination can be adjourned for a 
longer period than thirty days. [R., § 4579; C , '51, § 2856.] 

5 6 1 5 . C o m m i t m e n t or bail . 4231. If an adjournment be had for any 
cause, the magistrate shall commit the defendant for examination, or require 
him to give ample security for his appearance at the time and place to which 
the examination is adjourned. [R., § 4580; C , '51, § 2857.] 

5 6 1 6 . W h e n n o jail. 4232. If there is no jail in the county, the sheriff 
must retain the defendant in his custody until the examination. [R., ^ 4582; 
C , ' 5 1 , § 2859.J 
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5 6 1 7 . W i t n e s s e s . 4233. The magistrate must issue subpoenas for any 
witnesses required either by the state or by the defendant, and the witnesses 
who anpear at the examination must be examined in the presence of the de
fendant. [R., § 4583; C , '51, § 2860.] 

Until defendant is arrested, a magistrate has cover fees from the county (distinguishing 
no authori ty to issue a subpoena for a witness West fall v. Madison County, 62-427): Warn-
to appear at the examination of such defend- staff'v. Louisa County, 76-585. 
ant. So where a subpoena was sent to an- t h e person filing complaint is to be treated 
other state before filing of information or as the prosecuting witness, and the fact tha t 
arrest of defendant, and the witness attended he is subpoenaed as a witness by the state 
m response thereto, but defendant having does not change his si tuation: In re Trench-
been in the meantime arrested, waived exam- ard, 16-53. 
ination, held, tha t the witness could not re-

5 6 1 8 . Depos i t ions . 4234. The deposition of a witness who resides out 
of the county in which the examination is had, may be taken, on application 
of the defendant on the order of the magistrate, before any officer authorized 
to take depositions in civil cases; which order shall not be made until three 
days after the filing with the magistrate of the written interrogatories to be 
propounded to the witness; nor until three days after the service of notice on 
i he state, or on the attorney who appears for the state, of the filing of such 
interrogatories. 

5 6 1 9 . Cross- interrogatories . 4235. Before the order to take the depo-
s tion is made, the state may file cross-interrogatories to be propounded to the 
witness, which shall be answered by him in the deposition. 

5 6 2 0 . Read i n ev idence . 4236. At the expiration of three days from 
the filing of the interrogatories, and the service of the notice thereof on the 
state as above provided, the magistrate may order the testimony of the wit
ness to be taken in answer to the interrogatories and cross-interrogatories, if 
any, on file; and the deposition thus taken may be read as evidence on the 
examination; nor shall the same be excluded because of any irregularity in 
the taking of it, if the magistrate is satisfied that the irregularity complained 
of could work no substantial prejudice to the opposite party. 

[Section 4237, which made defendant a competent witness in his own behalf in such cases, 
was repealed by 17 G. A., ch. 168, § 2, by which act that privilege was extended to defendant 
m all criminal proceedings. See §g 4886 and 5954.] 

5 6 2 1 . Cross -examinat ion of defendant . 4238. When the defendant 
testifies in his own behalf, he shall be subject to a cross-examination as an 
ordinary witness, provided, that, in the cross-examination, the state shall be 
strictly confined to the matters testified to in the examination-in-chief. 

Before the amendment of g§ 4886 and 5954, But he was not a competent witness for 
allowing defendant in a criminal prosecution himself on a trial on an information for secu-
to be a witness in his own behalf, he might r i ty to keep the peace (§ 5508): State v. Dar-
testify in a preliminary examinat ion: State v. rington, 47-518. 
Laffer, 38-422. 

TRIAL. 

5 6 2 2 . W i t n e s s e s e x c l u d e d . 4239. While a witness is under examination 
before the magistrate, he may exclude all others who have not been examined. 
He may also cause the witnesses to be kept separate, that they may not con
verse with each other until they are all examined. [R., § 4591; C , '51, § 2867.] 

5 6 2 3 . Others e x c l u d e d . 4240. The magistrate must also, upon the re
quest of the defendant, exclude from hearing the examination all persons 
except the magistrate, his clerk, the peace officer who has the custody of the 
defendant, the attorney or attorneys representing the state and the defendant 
and his counsel. [R., § 4592.] 

5 6 2 4 . M i n u t e s of e x a m i n a t i o n . 4241. The magistrate shall, in the 
minutes of the examination, write out or cause to be written out, the substance 
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of the testimony given on the examination by each witness examined before 
him, showing the name of the witness, his place of residence, and his business 
or profession, and the amount to which each witness is entitled for mileage 
and attendance. [R., § 4593; C , '51, § 2868.] 

The minutes so taken by the magistrate are The magistrate or a person appointed by 
not competent as evidence on the trial of the him to write out the minutes of the test imony 
case in the district cour t : State v. Collins, 32- cannot recover compensation therefor from 
36; State v. Hull, 26-292; nor are they ad- the county. The usual fees of the magis t ra te 
missible for the purpose of impeaching a wit- in such cases for conducting the examinat ion 
ness: State v. Hayden, 45-11. And see notes are all tha t are al lowed: Sanford v. Lee 
to § 5676. County, 49-148. 

But the testimony given on the preliminary The magistrate is entitled to be reimbursed 
examination by a witness who dies before the by the county for expenses of stationery used 
trial may be proved on the trial by witnesses in taking down minutes of the evidence: 
who heard i t : Stale r. Fitzgerald, 63-268. Evans v. Story County, 35-126. 

And these minutes may also be used before 
the grand jury: See § 5672 and notes. 

5625. Ce r t i f i ca t e . 4242. After the examination is closed, the magistrate 
must attach together the complaint, the warrant or order of commitment, if 
any, under which the defendant was brought before him, the minutes of the 
examination, including all depositions on file with him and used in the exam
ination, and annex thereto his certificate, which must set forth in substance 
the time and place of examination, and that the minutes thereof are true, 
and the certificate must be signed by the magistrate, with his name of office. 
[R., § 4594; C , '51, §§ 2869-70.] 

Although the minutes are not properly cer- defendant cannot object to the calling of wit-
tified to by the magistrate, yet if the grand nesses whose names are indorsed on the back 
ju ry act thereon, and re turn a proper mem- of the indictment, and a memorandum of 
orandum thereof to the court in connection whose test imony is thus r e tu rned : State v. 
with the indictment, as required by § 5672, the Kepper, 65-745. 

5626. D i s c h a r g e . 4243. If, after hearing the testimony, it appear to the 
magistrate, either that a public offense has not been committed, or that there 
is no sufficient reason for believing the defendant guilty thereof, he must order 
the defendant to be discharged; and such order must be indorsed on the min
utes of the examination or annexed thereto and signed by the magistrate, to 
the following effect: " There being no sufficient cause for believing the de
fendant guilty of the offense herein mentioned, or of any other offense, I order 
him to be discharged." [R., § 4595; C , '51, § 2871.] 

5627. H o l d i n g for t r i a l . 4244. If it appears from the examination that a 
public offense triable on indictment has been committed, and that there is suffi
cient reason for believing the defendant guilty thereof, the magistrate shall in 
like manner indorse on or annex to the minutes of the examination, an order 
signed by him to the following effect: " I t appearing to me by the within 
minutes that the offense therein mentioned, or any other offense triable on in
dictment, according to the fact, stating generally the nature thereof, has been 
committed, and there is sufficient cause for believing the defendant guiltv 
thereof, I order that he be held to answer the same." [R., § 4596; C , '51 
§ 2872.] 

The fact tha t such finding was made by the The war ran t of commitment in a part icular 
justice will be presumed in an action on a bail case held sufficient: Cowell v. Patterson, 49-
bond given by the person bound over; but if 514. 
not made, such fact is a proper mat ter of de 
fense: State v. Patterson, 2&-57S. 

BAIL. 

5628. Order admi t t ing . 4245. If bail be taken by the magistrate, the 
following words in substance must be added to the order mentioned in the 
preceding section, " and I have admitted him to bail to answer thereto bv 
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the undertaking hereto annexed,"— and the undertaking of bail must be an
nexed thereto. ' [R., § 4598; C , '51, § 2874.] 

5629. A u t h o r i z e d . 4246. If bail be not given by the defeniint , then 
the magistrate must add to the order mentioned in section forty-two hun
dred and forty-four [§ 5627] the following words in substance: "and that he 
be admitted to bail in the sum of (here state the amount), and that he be com
mitted to the jail of the county of (here name the county), until he give such 
bail." [R., § 4599; C , '51, § 2874.] 

5630. W a r r a n t of c o m m i t m e n t . 4247. If the magistrate order the 
defendant to be committed, he shall make out a warrant of commitment, 
signed by him with his name of office, and deliver it with the defendant to the 
officer to whom he is committed, or, if the officer be not present, to a peace 
officer who shall deliver the defendant into the proper custody, together with 
the warrant of commitment, which warrant may be in form following: 

T H E STATE OE IOWA, 
To the Sheriff of County: 

An order having been this day made by me, that A B (the name 
of the defendant), be held to answer upon a charge of (state the offense), j7ou 
are commanded to receive him into your custody and detain him in the jail of 
the county until he be legally discharged. 

Dated at , this "dav of , A. D. . [R., § 4600; C , '51, 
§ 2875.] 

5 6 3 1 . Witnesses bound . 4248; 18 G. A., ch. 130, § 1. On holding the 
defendant to answer, the magistrate must take from each material witness 
examined by him on the part of the state, a written undertaking, to the effect 
that he will appear and testify at the court to which the defendant is bound 
to answer, when required in the further progress of the cause, and that he 
will not evade or attempt to evade the service of a subpoena, or that he will 
forfeit the sum of one hundred dollars. [R., § 4601; C , '51, § 2876.] 

5632. S e c u r i t y . 4249. Whenever the magistrate is satisfied by oath, or 
otherwise, that there is reason to believe that any such witness will not fulfill 
his undertaking and appear and testify unless surety be required, he may 
order the witness to enter into a written undertaking with sureties, and in 
such sum as he may deem proper for his appearance. [R., § 4602; C , '51, 
§ 2877.] 

5633. M i n o r s a n d m a r r i e d w o m e n . 4250. Minors and married 
women who are material witnesses against the defendant, may, in like manner, 
be required to procure sureties for their appearance as provided in the preced
ing section. [R., § 4603; C , '51, § 2878.] 

5 6 3 4 . W i t n e s s commit t ed . 4251. If a witness, required to enter into 
an undertaking to appear and testify, either with or without sureties, refuse 
compliance with the order for that purpose, the magistrate must commit him 
until he comply or be legally discharged. [R., § 4604; C , '51, § 2879.] 

A witness who is required by a committing to witness fees for the time he is thus held in 
magistrate to enter into a written undertak- confinement: Markwell v. Warren County, 
mg, with security, to appear and testify on 53-422. 
the trial of the case, and is committed to jail As to binding over witnesses on appeal, see 
for failure to furnish security, is not entitled § 6099. 

5635. R e t u r n to distr ict court . 4252. When a magistrate has dis
charged a defendant, or held him to answer an indictment, he must return to 
the district court of the county, on or before its opening, on the first da}' of 
the next term thereof, and as soon after the closing of the examination as 
practicable, all the papers mentioned in section four thousand two hundred 
and forty-two of this chapter [§ 5625], together with the undertaking of bail 
for the appearance of the defendant, and the undertakings of the witnesses, 
or for them, taken by him. [R., § 4605; C , '51, § 2880.] 

i 
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5636. In case not triable on indictment. 4253. If it appear from the 
examination that a public offense has been committed which is not triable on 
indictment, but on information only, and that there is sufficient reason for be
lieving the defendant guilty thereof, the magistrate shall retain all the papers, 
and forthwith order an information to be filed against the defendant, before 
him. If he have not jurisdiction to try and determine the same, he shall in
dorse on, or annex to, the minutes of the examination an order, signed by him, 
to the following effect: " It appearing to me by the within minutes that the 
offense of (here state its name, or nature generally), has been committed, and 
that there is sufficient reason for believing the defendant guilty thereof, I 
order that an information be filed against him therefor before (here name 
some magistrate who is the nearest and most accessible in the same county, 
and who has jurisdiction, giving the name of office), and that the defendant 
be committed to any peace officer to be taken before such magistrate." And 
the magistrate shall thereupon cause each material witness on the part of the 
state to enter into a written undertaking, to the effect that he will appear 
forthwith before the magistrate before whom the defendant is to be taken, or 
that he will forfeit the sum of fifty dollars, and deliver the undertaking, with 
all the other papers to a peace officer, who shall forthwith proceed as directed 
by the order, and take the defendant before such magistrate, and deliver all 
the papers with the undertakings of the witnesses to the magistrate directed 
in the order, and make his return thereto, and sign the same with his name of 
office, and the magistrate before whom he is taken shall thereupon proceed 
accordingly. [R., § 4607.] 

5 6 3 7 . Cos t s . 4254; 15 G. A., ch. 30. When the defendant is discharged, 
the justice shall, if he is satisfied that the prosecution is malicious or without 
probable cause, tax the costs against the complainant and render judgment 
therefor; but the person against whom such judgment is rendered may appeal 
in the same manner, and with the same effect, as is provided for a prosecuting 
witness in section four thousand six hundred and ninety-one [§ 6089] of this 
code, otherwise the costs shall be taxed against the state. 

Under the provisions of the Revision allow- The justice is invested wi th discretion as to 
ing appeals by the state it was held tha t the the taxat ion of costs to the prosecutor, and 
power here conferred oi taxing costs against his conclusion cannot be reversed by the dis-
the prosecuting witness in certain cases might tr ict court unless he has abused such discre-
be exercised by the district court upon the tion. And the correctness of the judgmen t of 
trial of a criminal cause on appeal, a l though the justice mus t be determined by an inspec-
such order was not entered by the justice of tion of the record, and not by new evidence: 
the peace before whom the case was originally State v. Rerns, 64-306. 
tried, and although no additional evidence An appeal by prosecuting witness from an 
was introduced to show absence of probable order t ax ing the costs of the prosecution to 
cause: In re Trenchard, 16-53. h im mus t be t aken at the t ime judgment is 

Also held, that , where the judgment was for rendered and not af terwards: State v. Knapf, 
defendant, the prosecuting witness might ap- 61-522. 
peal from an order of the justice taxing to As to taxa t ion of costs in district court, see 
him the costs of prosecution: State v. Roney, § 5675 and notes. And see § 6089 and notes. 
37-30. 

C H A P T E R 13. 

OF SELECTING, DRAWING, SUMMONING, AND IMPANELING OE T H E GKAND JTJET. 

5 6 3 8 . Select ing. 4255. The selecting, drawing, and summoning of the 
grand jury is as prescribed in the code of civil practice. [R., § 4608; C , '51, 
§ 2881.J 

I t is not a valid objection to a grand j u ry re turned in all eighty-five names instead of 
that the judges of election, in making re turns seventy-five, as required by § 312, if the ex t ra 
of names of persons to serve as grand jurors, names had been stricken off before the grand 
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j u ry was drawn and the proper number have 
been regularly drawn and summoned. Neither 
is it a sufficient objection tha t the names thus 
re turned were not entered in the election 
book: State v. Knight, 19-94. 

Where there has been no substantial depart- • 
n re in the selection, drawing, etc., of the 
grand jury affecting substantially the rights 
of defendant, a motion to set aside the indict

ment for irregularities in connection with 
their selection should not be sustained: State 
v. Brandt, 41-593. 

I t would seem that deviations from the 
method pointed out for the selection, etc., of 
the grand jury, of a slight and unimportant 
nature , should not be regarded: State v. Car
ney, 20-82. 

In general, see gg 305-323. 

5639. Method; vacancies filled. 4256; 21 G. A., ch. 42, § 3. At a 
term of court at which grand jurors are required to appear, the panel shall be 
called and the names of the grand jurors appearing shall be entered on the 
record. From the number of jurors thus summoned and appearing the clerk 
shall select, by lot, the required number. If more grand jurors have appeared 
than the number required to fill the panel, the remaining number shall be dis
charged for the term. If from any cause, either then or afterward, the num
ber of the panel be reduced to a Jess number than required, the court may 
order the sheriff of the county to summon a sufficient number of qualified per
sons to complete the panel. [R., § 4609; C, '51, § 2881.] 

T h e i m p a n e l i n g is the final formation by 
the court of the grand jury, the act immedi
ately preceding the swearing of the ju ry 
which ascertains who are to be sworn- State 
v. Oslrander, 18-435, 446. 

F i l l i n g p a n e l : If a grand juror is dis
charged subsequently to the formation ot the 
jury , the panel should be filled by the summon
ing of another j u ro r : Norms' house v. State, 
3 G . Gr., 513. 

Objection to the substitution of one grand 
juror for another without having the vacancy 
filled in the manner here required must be 
made at the t ime of such substi tut ion: State 
v. Howard, 10-101. 

A judgment of conviction will not be re
versed on the ground that , subsequently to 
the formation of the grand ju ry , one oi the 
jurors was excused and a person substituted, 
as to whom defendant did not have oppor
tuni ty to exercise his right of challenge, it not 
appearing that the new juror was disqualified 
or the defendant prejudiced: State v. Fowler, 
52-103. 

"Where grand jurors were absent at a term 
of court by reason of instruction from the 
judge that they need not appear unless spe
cially summoned, held, tha t it was error to 
impanel a grand j u ry omitting therefrom the 
persons thus failing to appear, and that a mo
tion to quash an indictment found by such 
grand jury should have been sustained: State 
v. Bowman, 73-110. 

After c h a l l e n g e s a l l o w e d : In case of 
the challenge of an individual juror, there is 
no provision for summoning another juror in 
his place. The member thus challenged does 
not cease to become a member of the grand 
ju ry , and his place is not to be supplied; and 
an indictment found by the requisite number 
of grand jurors as to whom no cause of chal
lenge by defendant is interposed will be good: 
State v. Ostrander, 18-435. 

But where, by challenges to nine of the 
grand jurors, the number was reduced below 
twelve, held, tha t the court should, upon ap
plication of the district at torney, have ordered 

the vacancies in the grand jury to be filled: 
State v. Garhart, 35-315. 

So where six grand jurors were challenged 
it was held not error to reorganize the jury 
and fill up the panel : State v. Mooney, 10-506. 

Where , by reason of the sustaining of chal
lenges t o individual jurors, the panel is left 
with a less number than fifteen jurors quali
fied to act in the case in which the challenges 
have been allowed, it is competent for the 
court to order the panel to be filled by an ad
dition of the requisite number of jurors to act 
only in such case; and it is the duty of the 
court to thus fill the panel where by chal
lenges it is reduced to less than twelve, but it 
is not error to refuse to thus fill the panel 
where twelve or more of the regular jurors 
remain unchallenged : Slate v. Shelton, 64-333. 

See, further, £$ 5641- 5647 and notes. 
H e w p r e c e p t : The provision of § 322 for 

the issuance ot a new precept applies only to 
a case where all the jurors fail to appear, or it 
is determined that the whole panel has been 
illegally selected or drawn. Such provision 
has no reference to the case of failure of jurors 
to at tend: State v. Pierce, 8-231. 

Where a part of the grand jury fails to ap
pear, the court may orally direct the sheriff to 
summon a sufficient number to complete the 
panel, which order should be entered of rec
ord, but a wri t ten precept is not necessary: 
State v. Miller, 53-84; Slate v. Miller, 53-154. 

The discharge of one grand ju ry and the 
impaneling of another to wdiich there is no ob-; 
jection except the fact that the first has been 
erroneously discharged will be no ground for 
quashing an indictment found by the second: 
State v. Hughes, 58-165. 

At least this is so where there is no allega
tion or showing of prejudice or possible in
justice to defendant from the fact of the dis
charge of the first j u r y : State v. Hart, 67-142. 

R e - s u m m o n i n g : A grand jury having 
once been discharged may be re-summoned at 
the same t e rm: State v. Reid, 20-413. 

T h e c o u r t h a s n o p o w e r to remove, re
form or change the members of the grand 
j u r y : Keitler v. State, 4 G. Gr., 291. • v. 

5640. Person summoned to fill vacancy. 4257. Persons summoned 
by the sheriff to supply a deficiency in the requisite number of grand jurors, 
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serve only during the term at which 
'51, § 2881.] 

Where a grand jury composed in part of 
jurors summoned to supply a deficiency were 
discharged, and again summoned at the same 

they are summoned. [R., §4610; C , 

term, held, tha t such persons were properly 
summoned as members : State v. Reid, 20-413, 
422. 

5 6 4 1 . Chal lenge. 4258. A defendant held to answer to a public offense, 
may challenge the panel of the grand jury, and the state or defendant may 
challenge any individual juror. [R., § 4611; C , '51. § 2882.] 

W h o m a y c h a l l e n g e : The proper method 
of taking advantage of irregularity in the 
selection, summoning or impaneling the grand 
jury, where the defendant has been held to 
answer before the formation of the grand jury , 
is by challenge to the panel: State v. Hart, 
29-268; State v. Hinkle, 6-380; Dixon v. Stale, 
3-416; State v. Howard, 10-101; Slate v. In-
galls, 17-8. 

In order to support the action of the court 
below in overruling a motion to set aside the 
indictment on the ground that the grand j u r y 
was irregularly drawn, where it does not ap
pear whether the defendant was held to an
swer before indictment or not, it will be pre
sumed tha t he was: State v. Gibbs, 39-338. 

Where defendant was bound over to appear 
before the grand jury after the grand j u ry 
was organized, held, that he was still entitled 
to exercise his right of challenge to such grand 
j u r y : State v. Mooney, 10-506. 

A defendant under arrest in a preliminary 
proceeding, but not yet bound over to appear 
before the grand jury, is not entitled to chal
lenge grand jurors although it is possible tha t 
his case mav at terwards come before t h e m : 
Stale v. Fitzgerald, 63-268. 

A defendant not bound over to appear be
fore the grand jury before the finding of an 
indictment against him cannot be deprived of 
the right to attack the indictment for causes 
which would have been grounds of challenge: 
Dutell v. State, 4 G. Gr., 125; Norris' House 
v. State, 3 G. Gr., 513. 

Before the enactment of the provision in this 
section authorizing challenges of individual 
jurors on the part of the state, it was held tha t 
the prosecution had no right of chal lenge: 
Keitler v. State, 4 G. Gr., 291. 

T i m e fo r c h a l l e n g e : The t ime within 
which the right of challenge to grand jurors 
shall be exercised is not prescribed, and the 
prisoner ought to be permitted to exercise it a t 
an}' t ime before the consideration of his case. 
Therefore, where a case is re-submitted to the 
same grand jury after a previous indictment 
has been set aside, the prisoner should be al
lowed an opportunity to challenge the mem
bers of such grand jury on the ground tha t 
they have previously formed and expressed 
an opinion in re turning the first ind ic tment : 

61-330: State v. Gillick, 

sxercise his r ight of ehal-

State v. Osborne, 
7-287. 
> Defendant should •• 

lenge a t the proper t ime or it will be held 
waived: Stale v. Harris, 38-242. 

Where defendant was in court to answer an 
indictment, and on motion the indictment was 
quashed, and the court then referred the ma t 
ter to the grand jury for further consideration, 
and they re turned an indictment charging de
fendant with a different crime, held, t h a t an 
objection to the panel should have been t h e n 
raised, and could not be taken advantage of 
af terwards: State v. Rutltven, 58-121. 

An objection to the grand ju ry mus t be m a d e 
before «leading to the indic tment : State v. 
Reid, 20-413. 

Challenges mus t be interposed before the 
swearing of the j u r y : See § 5649. 

A j u d g m e n t of conviction will not be re
versed on the ground that , subsequently to the 
formation of the grand jury , one of the ju rors 
was excused and a person substituted, as to 
whom defendant did not have opportunity to 
exercise his r ight of challenge, it not appear
ing tha t the new juror was disqualified or the 
defendant prejudiced: State v. Fowler, 52-103. 

W a i v e r of c h a l l e n g e : A defendant bound 
over to answer may waive his r ight to chal
lenge the grand jury , and will not be in de
fault if he does not appear for t ha t purpose : 
State v. Klingma.n, 14-404: Ringgold County 
v. Ross, 40-176. 

Nor will his bail bond be forfeited by fail
u re to so appear : Ringgold County v. Ross, 40 -
176. 

P r e s e n c e of d e f e n d a n t : I t seems t h a t the 
r ight of challenging an individual grand ju ror 
may be exercised or waived by defendant 's at
torney in the ahsenoe of defendant, even on a 
trial for felony. The presence of defendant at 
this proceeding is not made essential. At any 
rate, where it does not appear tha t there was 
any objection for which defendant could have 
challenged a juror, alleged error in forming 
the grand j u r y in defendant 's absence will be 
error wi thout prejudice: State v. Fetter, 25-67. 

E r r o r n o t c u r e d b y c o n v i c t i o n : The 
fact tha t defendant is convicted does not cure 
any error in refusing him the privilege of chal
lenging grand ju ro r s : State v. Osborne, 61-380. 

5 6 4 2 . To i n d i v i d u a l j u r o r b y state. 4259. A challenge to an indi
vidual juror may be made by the state, for one or more of the following 
causes: 

1. That he is related either by affinity or consanguinity nearer than in the 
fifth degree, or stands in the relation of agent, clerk, servant, or employee to 
any person held to answer for a public offense whose case may come before 
the grand jury; 

2. That he is bail for any one held to answer for a public offense, whose 
case may come before the grand jury7; 
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3. That he is defendant in a prosecution similar to any prosecution to be 
examined by the grand jury; 

4. That he is, or within one year preceding has been, engaged or interested 
in carrying on any business, calling, or employment, the carrying on of which 
is a violation of law, and for which the juror may be indicted by the grand 
jury. • 

5 6 4 3 . T o t h e p a n e l . 4260. A challenge to the panel can be interposed 
only for the reason that they were not appointed, drawn, or summoned as pre
scribed by law. [R., § 4612; C , '51, § 2883.] 

A challenge to the panel need not be de
murred oi pleaded to by the state. Defendant 
mus t introduce evidence in support of his 
challenge or it will be overruled: State o. Gil-
lick, 10-98. 

The burden of showing irregularity in the 
selection of grand jurors is upon the party 
making the challenge: State v. Hartman, 10-
589. 

That the grand jury was reorganized during 
the term, held not a ground tor challenge to 
the panel : State v. Mooney, 10-506. 

A defendant held to answer must interpose 
these grounds of objection at the t ime the 
grand jury is impaneled and not af terward: 
See § 5724 and note. 

As to method and t ime of challenging the 
panel, see § 5641 and notes. 

5644. By defendant to indiv idual j u ro r . 4261. A challenge to an 
individual juror by the defendant, may be made for one or more ot the fol
lowing causes only: 

1. That he is a minor, insane, or not competent by law to serve as such 
juror; 

2. That he is a prosecutor upon a charge against the defendant; 
3. Having formed or expressed such an opinion as to the guilt or innocence 

of the prisoner as would prevent him from rendering a true verdict upon the 
evidence submitted on the trial. (_R., § 4613; C , '51, § 2884.] 

Exemption from service (under § 306) of it, and that he thought he had formed an 
is a personal privilege which may be waived: opinion from what he had read as to the guilt 
State v. Adams, 20-486. of defendant, but that he had no prejudice or 

A l i e n a g e : That a member of the grand bias such as would prevent h im from listening 
ju ry is an alien is a ground of challenge, but to the evidence and passing upon the question 
not a ground for setting aside an indictment: 
State v. Gibbs, 39-318. 

Alienage will not be presumed. The party 
asserting it as a ground of challenge has the 
burden of proving i t : State v. Haynes, 54-
109. 

B i a s ; o p i n i o n of g n i l t o r i n n o c e n c e : 
Under a statutory provision somewhat differ
ent from this section, held, tha t it was only 
where a juror had formed or expressed an un
qualified opinion of defendant's guilt tha t he 
was disqualified as a juror, and tha t the fact 
tha t ho had formed an opinion which, upon 
fui ther interrogation, he stated was not un
modified, did not render him incompetents 
Slate v. Hinkle, 6-380. 

The statement of a juror tha t he had read 
some poition of the evidence taken at the 
coroner's inquest upon the body of the person 
with whose killing defendant was charged, 
but did not know that he had read the whole 

of guilt as impartially as though he had never 
heard of the case, held not sufficient to show 
that he was disqualified: State v. Shelton, 64-
333. 

Where, under § 5677. a case is sent back to 
the same grand j u ry after a former indictment 
found by them is set aside, it is a sufficient 
cause of challenge to the jurors that they 
have heard the evidence upon which the pre
vious indictment was found, and by the find
ing of such indictment have formed and ex
pressed an opinion as to the guilt of defend
ant : State v. Gillick, 7-287; State v. Osborne, 
61-330. 

I t seems that a challenge to a grand juror 
may be allowed for any cause that would con
st i tute a n objection to a petit j u ro r : State v. 
Gillick, 7-287. 

As to the t ime and method of making the 
challenges, see notes to § 5641. 

5 6 4 5 . D e c i d e d b y t h e c o u r t . 4262. Challenges to the panel or to an 
individual juror must be decided by the court. [R., § 4615; C , '51, § 2886.] 

5 6 4 6 . C h a l l e n g e to p a n e l a l l o w e d . 4263. If a challenge to the panel 
be allowed, the grand jury is prohibited from inquiring into the charge 
against the defendant by whom*it was interposed. If the jury does so and 
finds an indictment the court must set it aside. [R., § 4616; C , '51, § 2887. | 

5 6 4 7 . T o i n d i v i d u a l j u r o r . 4264. If a challenge to an individual juror 
be allowed, he shall not be present at, or take any part in, the consideration 
of the charge against the defendant. [R., § 4617; C , '51, § 2888.] 
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In such case there is no provision for sum- swer, found by grand jurors as to w h o m no 
moning another juror in place of one as to challenge by defendant has been sustained (if 
whom a challenge is sustained. He does not sufficient in number) , will be good (explain-
cease to be a member of the grand ju ry , and ing Norris' House v. State, 3 G. Gr., 513): State 
his place cannot be supplied under § 5639. An v. Ostrander, 18-435. And see notes to § 5039. 
indictment against a defendant held to an-

5 6 4 8 . Effect of Violation. 4265. The grand jury must inform the court 
of a violation of the last section, that it may be punished as a contempt. 
[R„ §4618; C , '51, §2889.] 

5 6 4 9 . J o i n d e r i n c h a l l e n g e s ; t i m e for cha l l enge . 4266. When sev
eral persons are held to answer for one and the same offense, no challenge to 
the panel can be made unless they all join in such challenge, nor can any ob
jection be interposed by a defendant to the grand jury or to any individual 
juror for any cause of challenge after they are sworn. (R., § 4619; C , '51, 
§ 2890.] 

An objection to the grand jury , or an indi
vidual juror, cannot be interposed, by a de
fendant held to answer before the formation 
of the grand jury , for any cause of challenge 
after the jury is sworn: State v. Ingalls, 17-8; 
Dixon v. State, 3-416; State v. Hinkle, 6-380; 
State v. Howard, 10-101; State v. Hart, 29-
268. And see § 5641 and notes. 

A defendant held to answer has an oppor
tuni ty to challenge a juror before the ju ry is 
sworn, and, failing to do so then, cannot after
ward make objection: State v. Gibbs. 39-318. 

Where defendant was bound over to appear 
before the grand jury after the grand j u ry 
was organized, held, that he was still entitled 
to exercise his right of challenge to such grand 
j u r y : State v. Mooney, 10-506. 

5 6 5 0 . F o r e m a n . 4267. Prom the persons summoned to serve as grand 
jurors, the court must appoint a foreman; the court must also appoint a fore 
man when the person already appointed is discharged, excused, or from any 
cause becomes unable to act before the grand jury is finally discharged. [II., 
§4620; C , ' 5 1 , §2891.] 

The foreman may be selected either from those summoned to supply a deficiency: State 
the grand jurors regularly drawn, or from v. Brandt, 41-593, 605. 

5 6 5 1 . Oath to foreman. 4268. The following oath must be adminis
tered to the foreman of the grand jury: " You, as foreman of the grand jury, 
shall diligently inquire and true presentment make of all public offenses 
against the people of this state, committed or triable within this county, of 
which you have, or can obtain legal evidence; you shall present no person 
through malice, hatred, or ill-will, nor leave any unpresented. through fear, 
favor, or affection, or for any reward, or the promise or hope thereof, but in 
all your presentments, you shall present the truth, the whole truth, and noth
ing but the truth, according to the best of your skill and understanding. 8o 
help you God." [R., § 4621; C , '51, § 2892.] 

5 6 5 2 . Oath to o thers . 4269. The following oath must thereupon be 
administered to the other grand jurors present: " The same oath which your 
foreman has now taken before you on his part, you and each of you shall well 
and truly observe on your part. So help you God." [R., § 4622; C , '51. 
§ 2893.] 

5 6 5 3 . C h a r g e d b y t h e c o u r t . 4270. The grand jury being impaneled 
and sworn, may be charged by the court. In doing so, the court shall give 
them such information as it may deem proper as to the nature of their duties, 
and any charges for public offenses returned to the court or likely to come 
before the grand jury. And it is hereby made the duty of the court to spe-

i 

This section mus t be confined to defendants 
who have an opportunity of interposing the 
objection therein allowed. A defendant no t 
bound over to appear before the g rand j u r y 
prior to the finding of an indictment aga ins t 
h im is not deprived of the r ight to a t tack t he 
indic tment for causes which would have been 
grounds of chal lenge: Norris' House v. State, 
3 G. Gr., 513; Dutell v. State, 4 G. Gr.. 125. 

A defendant under arrest in a p r e h m m a r v 
proceeding, bu t not yet bound over to appear 
before the grand jury , is not entitled to chal
lenge grand jurors, al though it is possible his 
case mav aiterwTards come before t h e m : State 
v. Fitzgerald, 63-268. 
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cially give in charge to the grand jury, the provisions of law regulating the 
accounting by public officers for fines and fees collected by them, and provid
ing for the suppression of intemperance. [R., § 4623; C '51, § 2894.] 

5 6 5 4 . D i s c h a r g e . 4271. The grand jury on the completion of its busi
ness shall be discharged by the court. But whether its business be completed 
or not, it is discharged by the final adjournment thereof. [R.. § 4625; C., '51. 
§ 2896.] 

An indictment may be found by a grand following year without adjournment: Statev 
ju ry any time during a term of court which Wwebrenner. 67-230. 
commenced within the year for which the And see g 317 and notes, 
jury was chosen, and has extended into the 

CHAPTER 14. 

OF THE POWEBS AND DUTIES OF T H E GBAND «TOBY. 

5 6 5 5 . P o w e r s . 4272. The grand jury has power, and it is made its duty, 
to inquire into all indictable offenses committed, or which may be tried, 
within the countv, and present them to the court by indictment. [R., § 4626; 
C , '51, § 2897.] 

The grand ju ry may on their own motion by them and without its re-submission to them 
find an indictment against defendant on a by the cour t : State v. Collins, 73-542. 
charge xvhich has been previously dismissed 

5 6 5 6 . E v i d e n c e . 4273; 18 G. A., ch. 130, § 2. The indictment must in 
all cases be found only upon evidence given by witnesses produced, sworn and 
examined before the grand jury, or tuniished by lej'al documentary evidence, 
or upon the minutes of evidence giving by witnesses before a committing 
magistrate. [R., § 4627; C , '51, § 2899. | 

The examination of an incompetent witness favorable or unfavorable to the prosecution, 
by the grand ju ry will not vitiate the indict- and evidence given before the grand jury in 
m e n t : Slate v. Tucker, 20-508. an investigation as to the commission of a 

The court cannot inquire into the character crime cannot, in the event of the death of the 
of evidence upon which the grand ju ry acted witness before the trial, be proved on the trial 

• in finding an indictment. So held where it as the testimony of such witness, for the rea-
was claimed that after the witnesses were ex- son tha t there could be no cross-examination 
ammed one of the grand jurors was discharged before the grand jury ; and on the other hand 
and his place supplied by a by-stander, the cvi- the testimony of a witness on such investiga-
dence not being again presented: Slate v. tion, tending to fix the crime upon another 
Fowler, 52-103. person than the one subsequently indicted 

Where an indictment is set aside and the for it, cannot be shown by defendant in case 
case recommitted to the same grand jury, of the death of such witness, at 'east where 
they may consider evidence of witnesses who the investigation before the grand ju ry was 
have already been before them without their without the presence or knowledge of the 
being recalled: State v. Clapper. 59-279. prosecuting officer: State v. Porter, 74-623. 

The grand ju ry is simply a court of inquiry " See, farther, § 5672 and notes. 
and may call any person before it, whether 

5 6 5 7 . A d m i n i s t e r o a t h . 4274. The grand jury has power, by its fore
man, to administer the oath to all witnesses produced and examined before it. 
[R., § 4628.] 

5 6 5 8 . C l e r k . 4275; 22 G. A., ch. 38. I t is the duty of the grand jury to 
appoint one of its number, who is not foreman, clerk thereof, who must take 
and preserve the minutes of the proceedings and of the evidence given before 
it, except the votes of the individual members thereof on finding an indict
ment. Provided, that in counties having a population, as shown by the 
last preceding census, of twenty thousand or over, the court, in the exercise 
of a sound discretion may appoint a competent person, not a member of the 
grand jury, clerk thereof, who shall receive a compensation of three dollars 



CODE, §§ 4376-4283.] POWERS AND DUTIES OF GRAND JURY. 1 6 1 7 

per day. He shall take no part in the proceedings aside from his clerical 
duties, and he shall strictly abstain from expressing an opinion upon any ques
tion before the grand jury either to the jury or to any member thereof, and 
shall not be present when any vote is being taken upon the finding of an in
dictment. And provided, further, that the following oath must be adminis
tered to such clerk: "You as clerk of the grand jury shall faithfully and 
impartially perform the duties of clerk and you will not reveal to any one the 
proceedings of the grand jury. You will strictly abstain from expressing any 
opinion upon any question before the jury, either to the jury or any member 
thereof, so help you God." [R., § 4629.] 

As to the minutes of evidence, their return, and for wha t they may be used, see § 5676 and 
notes. 

5 6 5 9 . E v i d e n c e for d e f e n d a n t . 4276. The grand jury is not bound to 
hear evidence for the defendant, but it is its duty to weigh all the evidence 
submitted to it, and when it has reason to believe that other evidence within 
its reach will explain away the charge, it may order such evidence to be pro
duced. [R., § 4630; C , '51, § 2900.] 

5 6 6 0 . M e m b e r a s w i t n e s s . 4277. If a member of the grand jury 
knows, or has reason to believe that a public offense has been committed, tri
able in the county, he must declare the same to his fellow-jurors, and be sworn 
as a witness upon the investigation before them. [R., § 4631; C , ' 5 1 , § 2901.] 

5 6 6 1 . Spec ia l d u t y . 4278. I t is made the special duty of the grand jury 
to inquire: 

1. Into the case of every person imprisoned in the jail of the county on a 
criminal charge and not indicted; 

2. Into the condition and management of the public prisons within the 
county; 

3. Into the wilful and corrupt misconduct in office of all county officers; 
4. Into the obstruction of highways. [R., § 4032; C , '51, § 2902.] 

The grand j u ry cannot report to the court county officer with misconduct otherwise t h a n 
the result of their inquiry into the conduct of by indictment may render themselves liable 
county officers otherwise than by indictment ; to an action of libel: Rector v. Smith, 11-302. 
and the members of a grand jury charging a 

5 6 6 2 . I s s u e s u b p o e n a s . 4279. The clerk of the court must, whenever 
required by the foreman of the grand jury or district [county] attorney, issue 
subpoenas for witnesses to appear before the grand jury. [R., § 4633; C., '51, 
§ 2903.] 

5663. A c c e s s to c o u n t y jai ls a n d p u b l i c r e c o r d s . 4280. The jury is 
entitled to free access at all reasonable times to the county jails, and to the 
examination without charge, of all public records within the county. [R., 
§4634; C , '51, §2904.] 

5 6 6 4 . A d v i c e of c o u n t y a t t o r n e y . 4281. The grand jury may, at all 
reasonable times, ask the advice of the district [county] attorney, or the court; 
and the district [county] attorney may attend before it for the purpose of 
examining witnesses when the grand jury deems it necessary. [R., §4635; 
G., '51, § 2905.] 

5 6 6 5 . "Who p r e s e n t . 4282. Such attorney shall be allowed at all times 
to appear before the grand jury on his own request, for the purpose of giving 
information relative to any matter cognizable by i t ; but no such attorney, 
nor any other officer or person, except the grand jury, must be present when 
the question is taken upon the finding of an indictment. [R., § 4636; C , '51, 
§ 2906.J 

5 6 6 6 . S h o u l d find i n d i c t m e n t w h e n . 4283. The grand jury should 
find an indictment when all the evidence before it, taken together, is such as 

V O L . 11—102 
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in its own judgment would, if unexplained, warrant a conviction by the trial 
jury. When the evidence is not such, it should not. [R., § 4637.] 

5 6 6 7 . P r o c e e d i n g s s ec r e t . 4284. Every member of the grand jury 
must keep secret the proceedings of that body and the testimony given before 
them, except as hereinafter required. Nor shall any grand juror or officer of 
the court disclose the fact that an indictment for a felony has been found 
against any person not in custody or under bail, otherwise than by presenting 
the same in court, or issuing or executing process thereon, until such person 
has been arrested. A violation of this section is a misdemeanor. [R., § 4638; 
C , '51, § 2907.] 

This provision is general and without limit The fact that a bailiff was present in the 
as to time. A grand juror is not allowed to grand j u ry room during their proceedings, 
make affidavit for the purpose of showing that though not when the final vote was taken, 
an indictment was not found by the concur- held not sufficient to affect the validity of the 
rence of twelve ju ro r s : Stale v. Gibbs, 39-318, indic tment : Stale v. Kimball, 29-267. 
322. And see State v. Mewherter, 46-88. 

5 6 6 8 . E x c e p t i o n . 4285. A member of the grand jury may be required 
by the court to disclose the testimony of a witness examined before them, for 
the purpose of ascertaining whether it is consistent with that given by the 
witness before court, or to disclose the testimony given before them by any 
witness upon a charge against him of perjury. [R., §4639; C , '51, § 2908.] 

This may be done for the purpose of impeaching a witness who testified before the grand 
j u r y : State v. Hayden, 45-11. 

5 6 6 9 . J u r o r s n o t t o b e q u e s t i o n e d . 4286. No grand juror shall be 
questioned for anything he may say, or any vote he may give, in the grand 
jury, relative to a matter legally pending before them, except for perjury of 
which he may have been guilty in making an accusation, or in giving testi
mony to his fellow-jurors. [R., § 4640; C , '51, § 2909.] 

5 6 7 0 . W h e n w i t n e s s r e fu se s t o t es t i fy . 4287. When a witness under 
examination before the grand jury, refuses to testify or to answer a question 
put to him by the grand jury, the grand jury shall proceed with the witness 
into the presence of the court, and the foreman shall then distinctly state to 
the court the refusal of the witness, and if the court, upon hearing the wit
ness, shall decide that he is bound to testify, or answer the question pro
pounded, he shall inquire of the witness if he persists in his refusal, and if he 
does, shall proceed with him as in cases of similar refusal in open court. [R., 
§ 4641.] 

5 6 7 1 . F a i l u r e t o o b e y s u b p o e n a . 4288. If a witness fail to attend be
fore the grand jury, in obedience to a subpoena issued for that purpose and 
duly served, the court shall, upon the application of the district [county] at-
torne_y, or foreman of the grand jury, proceed and coerce the attendance of 
the witness, and may punish his disobedience as in the case of a witness fail
ing to attend on the trial. [R., § 4642.] 

5672. Minutes of preliminary examination. 4289; 18 G. A., ch. 
130, § 3. All the papers and other matters of evidence relating to the arrest 
and preliminary examination of the charge against defendants who have been 
held to answer, returned to the court by magistrates, shall be laid before the 
grand jury, and shall be competent evidence upon which an indictment may 
be found if the grand jury are satisfied that such evidence alone, or with other 
evidence, if unexplained, would warrant a conviction by the trial jury; and 
the grand jury need not have before them for examination any witness who 
was examined before the committing magistrate and a minute of whose evidence 
has been returned by said magistrate, unless requested by the district [county] 
attorney, and if an indictment is found in whole or in part upon the minutes 
of evidence taken before a committing magistrate, the clerk of the grand jury 
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shall write out a brief minute of the substance of such evidence, and the same 
shall be returned to the court with the indictment. If upon investigation the 
grand jury refuses to find an indictment, it shall return all of said papers to 
the court, with an indorsement thereon, signed by the foreman, to the effect 
that the charge is dismissed, and thereupon the »ourt must order the discharge 
of the defendant from custody, if in jail, or the exoneration of the bail, if 
bail be given, unless the court should, upon good cause shown, be of opinion 
that the charge should be again submitted to the grand jury, in wThich case 
the defendant mav be continued in custody, or on bail, until the next t e rm of 
the court. [R., § 4643.] 

Where an indictment is found by a grand utes, and a minute thereof is returned by the 
jury upon the minutes of the testimony be- grand jury as here provided, it will be pre-
fore the magistrate the names of the wit- sumed that they ascertained by satisfactory 
nesses examined before the magistrate may be and competent evidence, before taking action, 
indorsed on the back of the indictment, and that the minutes were a true record of the evi-
they may then be examined for the prosecu- deuce given before the magistrate; and the 
tion without their having testified before the absence of such certificate is not ground for 
grand jury: State v. Rodman, 62-456. objecting to a witness, a minute of whose evi-

Afthough the minutes of the evidence given dence is thus returned with the indictment: 
before a committing magistrate are not certi- State v. Kepper, 65-745. 
fied to by him, as required by § 5624, yet See gg 5624, 5625 and 5656 and notes. 
where an indictment is found upon such min-

5 6 7 3 . D i s m i s s a l of c h a r g e . 4290. Such dismissal of the charge, does not 
prevent the same from being again submitted to a grand jury as often as the 
court mav direct; but without such direction, it cannot again be submitted. 
[R., § 4644.] 

After the dismissal of a charge, and without for such charge on their own motion: State v. 
re-submission thereof to the grand jury, they Collis, 78-542. 
may find an indictment against the defendant 

C H A P T E R 15. 

OF T H E FINDING AND PRESENTMENT OF INDICTMENT. 

5674. How many jurors must concur. 4291; 21 G. A., ch. 42, §4. 
An indictment cannot be found without the concurrence of four grand jurors, 
when the grand jury is composed of five mem bers; and not without the con
currence of five grand jurors when the grand jury is composed of seven 
members. Every indictment must be indorsed " a true bill," and the indorse
ment must be signed by the foreman of the grand jury. [R., § 4645; C , '51, 
§ 2910.] 

Concurrence of grand jurors: Under Objection on account of irregularity in the 
the section before amendment, held, that while finding of an indictment is waived by plead-
the panel should contain fifteen jurors, and be ing and submitting without objection to the 
kept full if any were discharged, yet the stat- verdict: Harriman v. State, 2 G. Gr., 270. 
ute did not require that all be present at the It is not necessary that the record, on ap-
finding of an indictment; and if any were ab- peal, state that the indictment was found by 
sent by reason of a challenge having been a legal grand jury, nor that it contain their 
interposed and sustained as to them at the names. Tlie indorsement of the indictment 
instance of a defendant held to answer, pro- by the foreman as a true bill is conclusive evi-
vided twelve concurred in finding the indict- dence that it was duly found and concurred 
ment, it would be good (§ 5647 and notes): in by a sufficient number of the grand jury: 
State v. Oslrander, 18-435. And see notes to Ibid. 
§ 5639. Affidavits of grand, ju rors are not coin-

Record conclus ive : Where the record petent for the purpose of proving that an m-
shows that an indictment was found by a full dictment duty returned was not concurred in 
grand jury, the fact that such grand jury was by twelve grand jurors: State v. Gibbs, 39-
oomposed of less than the required number of 318; State v. Mewherter, 46-88. 
jurors cannot be shown by e,idence aliunde: After an indictment has been presented and 
Hall v. State, 4 G. Gr., 73. become a matter of record, it is not compe-
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tent for the grand jurors who found it to tes
tify that they did not vote to find the bill, or 
how they voted, or what they intended to 
find. Therefore, held, that where the indict
ment charged acts constituting murder in the 
first degree, it was not competent fo present 
affidavits of the grand jurors showing that 
they had refused to find an indictment for 
murder and intended to charge only man
slaughter, oven though, in the introductory 
part of the indictment, the crime was named 
as manslaughter : Stale v. Davis, 41-311. 

I n d o r s e m e n t b y f o r e m a n : An indorse
ment of the name of the foreman giving the 
initials of his Christian name instead of his 

The couit has the authority to tax costs to 
the prosecutor, and it will be presumed that 
such authority is correctly exercised m the ab
sence of a showing to the contrary: State v. 
Doniifll, 11-452. 

A pai ty considering himself aggrieved by 
the action ol the court must have the evidence 
on which the court acted presented to the su
preme court on appeal in order to secure a 
review of sach act ion: Ibid. 

The mere failure of a private prosrcutor to 
appear and prosecute a defendant put under 
bonds to keep the peace, as contemplated in 
gg 5507 sod 5508, will not warrant a judgment 
agam.^t such prosecutor for costs: State v. 
Holhday. 22-397. 

I n d o r s i n g n a m e s of w i t n e s s e s : The ob
jection that the names of witnesses examined 
before the grand j u ry are not indorse'! on the 
indictment should be raised in the trial court 
or it A\ ill be regarded as waived: Hamman v. 
Shite, 2 G. Gr., 270. 

Names ol witnesses before the grand ju ry 
v ho do not j;ive any matei ia l testimony, and 
the minutes ol whose testimony aie not re
turned, need not be indorsed on the indict
men t : State v. Little, 42-51. 

Affidavits cannot be received to «how that 
witnesses whose names are not indotsed, and 
minutes of whose evidence are i.ot leturned, 
were examined before the giand j u r y : Ibid. 

full name, held, sufficient: State v. Groome, 10-
308. 

The requirement that the foreman's name 
be subscribed to the indorsement of " a t rue 
b i l l " is merely directory, and if it otherwise 
appear that the indictment was properly re
turned by the grand jury, the absence of the 
proper indorsement by the foreman cannot be 
taken advantage of after conviction: Wan-
kon-ehaw-neek-kaw v. United States, Mor., 332. 

The fact that it does not appear that the in
dictment is indorsed " a t rue bill " and marked 
filed by the clerk cannot be raised lor the first 
time on appeal: Hughes v. State, 4-554. 

The requirement of the indorsement of the 
name of the private prosecutor at whose in
stance the indictment is found is directory 
only, and for the purpose of enabling the court 
to tax the costs against such prosecutor in case 
the prosecution fails. The requirement of 
§ 5317, that a prosecution for adultery shall be 
commenced only on complaint of the husband 
or wife of the offending party, dops not render 
it necessary tha t the name oi such husband or 
wile be indorsed on the indictment as prose
cutor: State v. Briggs, 68-416. 

As to taxation of costs by a justice of the 
peace against a prosecuting witness and on ap
peal, see § 5637 and notes, and § 6089 and 
notes. 

It is not error in the court to permit, upon 
motion of the prosecuting attorney, an in
dorsement to be made on the back of the in
dictment of the name ot a witness who has 
been before the grand j u r y : State v. Robin
son, 47-489. 

The fact t ha t the witness' name was in-
doiscd on the indictment, and what appeared 
to be minutes ot lit-, testimony attached there
to, will not entitle the prosecution to intro
duce him on the trial under the provisions ol 
g 5806, unless be was actually examined as a 
witness before the grand j u r v : State v. Porter, 
74-023. 

Failure of tne state to produce all the wit-

5 6 7 5 . P r i v a t e p r o s e c u t o r . 4292. When an indictment is found at the 
instance of a private prosecutor, the following must be added to the indorse
ment required by the preceding section, '"found at the instance of" (here state 
the name of the person), and m such case, if the prosecution fails, the court 
trying the cause may award costs against the private prosecutor, if satisfied, 
from all the circumstances, that the prosecution was malicious or without 
probable cause. [R., § 4646.] 

5676. Names of witnesses indorsed, on ind ic tment . 4293; 18 G-. A., 
ch. 130, § 4. When an indictment is found, the names of all witnesses on whose 
evidence it is found must be indorsed thereon before it is presented to the 
court, and the minutes of the evidence of such witnesses must be presented 
with the indictment to the court, and filed by the clerk of the court, and re
main in his office as a record; but the minutes of evidence shall not be open 
for the inspection of any person except the judge of the court, the district 
[county] attorney or his clerk, the detendant and his counsel, or the clerk of 
such counsel, and the cloik ol the court must within two days after demand 
made, furnish the defendant or his counsel a copy thereof without charge, or 
permit the defendant's counsel or the clerk of such counsel to take a copy. 
IE., §4647; C , ' 5 1 , §2913.] 
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nesses that testified before the gi-and j u ry is 
not a wrong nor a presumption of wrong. The 
state is not requiied to produce all such wit
nesses at the trial of the case: State v. Dillon, 
74-653. 

As to wha t is a sufficient indorsement of 
witnesses' names, so as to entitle the prosecu
tion to call them upon the trial, see § 5806 and 
notes. 

R e t u r n i n g m i n u t e s o f t e s t i m o n y . The 
minutes need not be attached to, or made a 
part of, the indictment, and a mere failure to 
file the same should not deprive the state of its 
evidence: State v. Postletrait, li-A^fi. 

It is sufficient that they be returned into 
court and filed with the clerk: State v. Ham
ilton, 42-655. 

That they are handed to the clerk and de
posited with him sufficiently constitutes a 
filing: State v. Guisenhause, 20-227. 

That the minutes include testimony taken 
in other cases does not necessarily invalidate 
t hem: Ibid. 

The minutes, when returned, become a par t 
of the record and cannot be impeached by affi
davi t s : Stale v. Little, 42-51. 

Failure of the clerk to file the minutes of 
testimony returned by the grand jury cannot 
be raised by demurrer to the indic tment : State 
v. Briggs, 68-416. 

If the minutes of testimony are re turned by 
the grand j u ry with the indictment and placed 
by the clerk in his office, and remain there as 
a part of the record, this is a sufficient filing 
within the requirement of the statute, al
though it would be better practice for the 
clerk to indorse such minutes as filed: Ibid. 

The minutes of the testimony thus returned 
by the grand jury cannot be introduced as in
dependent evidence on the trial. If it is sought 
by them to impeach a witness, the foundation 

for such impeachment mus t be laid in the 
usual w a y : State v. Ostrander, 18-435. 

Nor are such minutes admissible to impeach 
a witness on the trial by showing a conflict be
tween his evidence and tha t appear ing to have 
been given by him before the g r a n d j u r y : 
State v. Haylen, 45-11. 

The fact tha t the minutes of the evidence 
re turned by the grand ju ry do not suppor t the 
indictment is not ground for quash ing it or 
setting it aside: Stale v. Harris, 36-208. 

Dccumentnry evidence or evidence identi
fying it need not be set out or noticed in the 
minu te s : State v. Mullenhoff, 74-271. 

Al though the minutes of the e\ idence t aken 
before the committ ing magistrate are not cer
tified to as required by s tatute in such cases, 
yet if the grand ju ry act upon such minu tes 
and re turn with the indictment a memoran
d u m of the testimony thus submitted to them, 
it will be presumed that they had beiore t hem 
sufficient evidence tha t the minutes on which 
they acted were t rue minutes, of the evidence 
before the magistrate , and the witnesses whose 
evidence is thus re turned and whose names 
are properly indorsed upon the ind ic tment 
cannot be excluded from testifying on the 
t r ia l : State v. Repper, 65-745. 

Minutes of evidence given before t he g rand 
j u ry are to be taken by its c lerk: See § 56o8. 

Failure to indorse names of witnesses on in
dictment, and failure to re tu rn the minu tes of 
evidence therewith, are grounds for set t ing 
aside the indic tment : See § 5722, 1[ 2, a n l 
notes. 

Witnesses whose names are not so indorsed, 
and minutes of whose evidence are not so re
turned, cannot be called by the prosecution 
except upon notice thereof hav ing been pre
viously given to the defendant : See § 5806 
and notes. 

5677. Minutes used on re-submission. 18 G-. A., ch. 130, § 5. When, 
on demurrer, motion to set aside, or otherwise, an indictment is held insuffi
cient, and an order is made to re submit the case to the same or other grand 
jury, or where the grand jury have ignored a bill and the same has been or
dered back to the same or other grand jury for further investigation, it shall 
be unnecessary to summon the witnesses again before such jury in such cases, 
but the minutes of the testimony returned with the defective indictment, or 
ignored bill, or information, shall be detached and returned to the grand jury, 
and thereupon, without more, such grand jury may find a bill and at tach said 
minutes of the evidence thereto and return said indictment therewith into 
court in the usual manner; and the grand jury may also, m either case, take 
additional testimony. 

Where an indictment is set aside and the When a case is sent back to t he same grand 
case recommitted to the same grand ju ry , jury , the prisoner should be allowed to chal-
there is no objection to their consiaering the lenge the members of such grand ju ry cm the 
evidence of witnesses who have already been ground of having formed and expressed an 
before them without calling them the second opinion by the finding of the first ind ic tment : 
t ime : State v. Clapper, 59-79. State v. Osborne, 61-330. 

5678. 18 G. A., ch. 130, § 6. All acts and parts of acts inconsistent with 
this act are hereby repealed. 

5 6 7 9 . P r e s e n t e d t o the c o u r t . 4294. The indictment, when found and 
indorsed, as prescribed by this chapter, must be presented by the foreman, in 
the presence of the grand jury, to the court, and marked " filed " by the clerk 
of the court, and remain in his office as a record. [R., § 4648; C , '51, § 2914.] 
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P r e s e n t a t i o n t o t h e c o u r t : The require
men t that the indictment must be presented, 
etc,, is directory only, and a failure of the 
clerk to make the indorsement on the indict
m e n t will not invalidate the proceedings (ex
plaining State v. Glover, 3 G. Gr., 249): State 
v. Axt, 6-511; State v. Shepard, 10-126. 

In the absence of an affirmative showing to 
the contrary it will be presumed tha t the re
quirements of the statute as to the presenta
t ion were complied w i th : State v. Melntire, 
59-267. 

Where defendant moved to strike the indict
men t from the files because it had been altered 
by erasure and insertion of other words, held, 
t h a t the affidavits introduced disproved the 
defendant's allegation: State v. Hughes, 58-165. 

I n d o r s e m e n t b y t h e c l e r k : No record of 
t he filing of the indictment, other than the in
dorsement of the clerk on the indictment it
self, need be made, at least not until after the 
arrest of the accused: Wrocklege v. State, 1-
167; Herring v. State, 1-205. 

I t is not essential that the indorsement on 
the indictment should recite that it was pre
sented by the foreman, in the presence of the 
g rand jury , to the cour t : State v. Jolly, 7-15. 

A mistake in the indorsement on the indict
men t as to the county in which it was filed, 
held not a fatal error, where it appeared tha t 
it was presented and filed in the proper county: 
State v. Smouse, 50-43. 

Indorsements in particular cases held to be 
in substantial compliance with the provisions 
of the statute as to presenting and filing: 
Dixon v. State, 4 G. Gr., 381; Wrocklege v. 
State, 1-167. 

The court should be named in the indorse
ment, although a failure to do so will not be 
fa ta l : State v. Jolly, 7-15. 

Failure of the clerk to file the indictment 
will not invalidate the proceedings: State v. 
Rivers, 58-102. 

The fact tha t it does not appear tha t the in
dictment was marked filed by the clerk can
not be raised for the first t ime on appeal: 
Hughes v. State, 4-554. 

And see notes to preceding section. 
S u b s t i t u t i o n of l o s t i n d i c t m e n t : If the 

indictment is lost or abstracted after the ar
ra ignment of defendant, the court may, upon 
motion, substitute a copy and proceed upon 
the record thus made, the same as upon the 
original indictment : State v. Rivers, 58-102; 
State v. Stevisiger, 61-623. 

Where , an indictment being lost, a second 
one was returned for the same offense, which 
being held defective, and the original being 
found, a t i ial was had under the first indict
ment , held, tha t such proceedings were proper 
and could not be dismissed on the ground of 
another indictment pending: Reddan v. State, 
4 G. Gr., 137. 

CHAPTER 16. 

OF INDICTMENT", ITS FORM AND REQUISITES. 

5 6 8 0 . Def ined. 4295. An indictment is an accusation in writing found 
and presented by a grand jury, legally convoked and sworn, to the court in 
which it is impaneled, charging that a person therein named has done some 
act. or been guilty of some omission, which, by law, is a public offense pun
ishable on indictment. [R , § 6449; C , '51, § 2915.J 

5 6 8 1 . W h a t m u s t c o n t a i n . 4296. The indictment must contain: 
1. The title of the action, specifying the name of the court to which it is 

presented, and the name of the parties; 
2. A statement of the facts constituting the offense, in ordinary and concise 

language, without repetition, and in such a manner as to enable a person of 
common understanding to know what is intended. [R., § 4650.] 

An indictment describing the offense in the the indictment must specifically describe the 
language of the statute will be sufficient 
wi thout naming i t ; but naming the offense 
wi thout stating the facts constituting it will 
not be sufficient. If the facts are properly 
stated, a wrong name will not vitiate the in
dictment, but will be mere suiplusage: State 
v. Shaw, 35-575; State v. Davis, 41-311. 

The tacts constituting a public offense must 
be charged in the indictment, and when a 
s ta tu te creating such offense describes it in 

offense so as to bring it within the legal con
clusion : State v. Brandt, 41-593, 607. 

An indictment cannot be aided by intend
ment, or an omission supplied by construction. 
The facts necessary to constitute the offense 
must be in the manner indicated set out and 
averred: State v. Potter, 28-554. 

Section applied: State v. Jamison, 74-602. 
See, further, notes to the next two sections 

and gg 5689-5691. 
and gg 5689-5691. general terms, constituting a legal conclusion, 

5 6 8 2 . F o r m . 4297. I t may be substantially in the following form: 
District Court of the County of . 

The State of Iowa ) 
against 
A. B. ) 

The grand jury of the county of -, in the name and by the authority ol 
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the state of Iowa, accuse A. B. of the crime of (here insert the name of the 
offense, if it have one, such as treason, murder, manslaughter, robbery, larceny, 
or the like, or if it have no general name, then a brief general description of 
it as given by law, such as "mingling poison with food, with intent to kill a 
human being "), committed as follows: 

The said A. B., on the first day of January, A. D. 18—, in the county as 
aforesaid (here insert the act or omission constituting the offense). 

, District [County] Attorney, 
[R., § 4651.] of the • [county] judicial district. 

F o r m a l p a r t s : The expressions " S t a t e of A n indictment signed A. B. , " P r o s . A t ty . 
I o w a " and " T h e State of I o w a " are essen- pro tern.," etc., held sufficient: Wrocklege v. 
tially the same: Harrimanv. State, 2 G. Gr., State, 1-167. 
270. V e n u e : An indictment for larceny corre-

An indictment in which the presentment is sponding to the form given in this section, 
" i n behalf of the state of I o w a " is good, al- charging the offense as commit ted " i n t he 
though the expression " In the name and by county aforesaid," held sufficiently specific as 
the authority of the state of I o w a " is a more to the venue of the c r ime : State v. Lillard, 
appropriate style. I t need not be expressed in 59-479. 
each proceeding in the conduct of a proseeu- So an indictment in this form sufficiently 
tion that it is made " in the name and by the charges tha t the offense was commit ted in 
authori ty," e tc . : Wrocklege v. State, 1-167. I o w a : State v. Winstrand, 37-110. 

A n indictment improperly naming the court , C o n c l u s i o n : In an indictment under a stat-
or lading to state the term thereof, is not sub- u te it is not necessary in the conclusion to re
ject to demurrer on tha t g round: State v. fer specifically to the s ta tute under which t h e 
Schill, 27-263. indictment is found: Zumhoff v. State, 4 G. 

A mistake in the name of the state, or in Gr., 526. 
the spelling of the name of the county, will The formal ending of an indictment , " and 
not vitiate the indictment. These facts are so the jurors, etc., do say tha t the said," etc., 
not such as to prejudice the substantial r ights is but a legal conclusion, and will not cure 
of the defendant: State v. Gurlock, 14-444. any defect m the charging par t of t he indict-

The fact that on the face of the indictment m e n t : State v. Parsons, 54-405. 
there is no title to the action, in accordance A mistake in the conclusion of the indict-
with the form given in this section, where t he ment in reciting the name of the person in-
body of the indictment sets forth the names jured, such name being correctly given in t he 
of the parties, does not constitute a valid ob- body of the indictment, held immate r i a l : State 
jection thereto on motion or demurrer : State v. MeCunniff, 70-217. 
v. Mclnlire, 59-264; State v. Mclntire, 59- The name of the offense charged need no t 
267. be s ta ted: See notes to preceding section. 

It is not essential tha t the indictment be Fur ther , see notes to next section, and to 
signed by the district a t torney: State v. Ruby, g§ 5689-5691. 
61-86; State v. Wilmoth, 63-380. 

5 6 8 3 . D i r e c t a n d c e r t a i n . 4298. The indictment must be direct and 
certain as regards: 

1. The party charged; 
2. The offense charged; 
3. The particular circumstances of the offense charged, when they are nec

essary to constitute a complete offense. [R., § 4652.] 
T h e p a r t y c h a r g e d ; An indic tment 

against '• a man in Turner Hall whose name 
to the grand jurors is unknown," held insuffi
cient: Geiger v. State, 5-484. 

T h e o f fense ; p a r t i c u l a r c i r c u m s t a n c e s : 
Only such facts need be stated in the indict
ment as are lequired to be proved on the t r i a l : 
Nash v. State, 2 G. Gr., 286, 294. 

In a prosecution under g 5214 for loaning 
public money, held, tha t an indictment stat
ing that defendant " loaned " a certain sum of 
money " without authori ty of law," etc., was 
too general and should have stateil the person 
to whom ilie money was loaned. So, also, in 
another count .charging the conversion, etc., 
of public money, held, tha t the manner of 
conversion should have been specified: State 
v. Brandt, 41-593, 609, 611. 

The facts constituting an offense mus t be 
stated in the indictment in language direct 

and certain as to the circumstances which are 
necessaiy to show a crime punishable by law. 
Omissions cannot be supplied by construct ion: 
State v. Porter, 28-554; State v. Chicago, B. 
&P. R. Co., 63-508. 

Where the acts charged are such tha t they 
are lawful under certain circumstances, it is 
not sufficient to allege tha t they were unlaw
fully done, but the existence of the facts 
showing the acts to be unlawful must be set 
out in the indic tment : State v. Chicago, B. & 
P. R. Co., 63-508. 

The act of keeping liquors for sale, and the 
selling contrary to law, each constitutes a nui
sance by s ta tute , but the part icular circum
stances in this respect mus t be charged in the 
indictment, and if not charged cannot be 
proven: State v. Tierney,,74-237. 

N e e d l e s s p a r t i c u l a r i t y : Where a person 
or thing necessary to be mentioned in the in-
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the bank need not have been charged: State 
v. Newland, 7-242. 

Where the place is stated in the indictment 
as a mat ter of local description and not of 
venue, it is necessary to prove it as laid al
though it need not have been s ta ted: State v. 
Crogan, 8-523. 

But on the same point the supreme court 
was equallv divided in State v. Verden, 24-
126 

See, further, notes to §•$ 5681 and 5689-5691, 

d ic tment is described with unnecessary partic
ular i ty , all the circumstances of the descrip
t ion must be proved: State v. Newland, 7-242; 
State v. Hesner, 55-494. 

So held where the kind of liquor sold was 
specified in an indictment for illegal sale: 
State v. Hesner, 55-494. 

Therefore, under an indictment for passing 
counterfeit bills on a certain bank, held, tha t 
the existence of mch bank must be established, 
al though by statutory provision the name of 

5684. D e f e n d a n t ' s n a m e . 4299. When a defendant is indicted by a 
fictitious or erroneous name, and in any subsequent stage of the proceedings 
before execution, his true name is discovered, an entry shall be made in the 
record of the proceedings, of his true name, referring to the fact of his being 
indicted by the name mentioned in the indictment, and the subsequent pro
ceedings shall be in the true name, substantially as follows: 

The State of Iowa ) 
against j-

A. B., indicted by the name of C. D. J 
[R., § 4653.] 
5 6 8 5 . M u s t c h a r g e b u t o n e offense. 4300. The indictment must 

charge but one offense, but it may be charged in different forms to meet the 
testimony, and if it may have been committed in different modes and by dif
ferent means, the indictment may allege the modes and means in the alterna
t ive; pi'ooided, that in case of compound offenses, where, m the same trans
action, more than one offense has been committed, the indictment mav charge 
the several offenses, and the defendant may be convicted of any offense in
cluded therein; provided further, that this section shall in no manner affect 
any provision of this code providing for the suppression of intemperance. 
[ R , §4654; C , '51, § 2917.] 

Duplicity; charging distinct crimes: 
Although tins section prohibits the chaigmg 
of more than one offense in the same indict
ment , 3 et whf-retwo counts of the indictment 
charged two d'stmct offenses, one committed 
in the county where the indictment was louutl 
and t!ie other in anotiier county, held, that the 
la t ter count was meie . urplusago and did riot-
render the indictment bad: State v. Smouse, 
50-43. 

The same rule is applicable in case of an in
format ion: State v. Smouse, 49-631. 

Objection to the indictment on the ground 
of duplie.ty cannot be raised for the first t ime 
in the supieme court : State v. Henry, 59-391. 

And held, that where one of the counts was 
dismissed before the introduction of any evi
dence, and the plea or guilty entered as to the 
remaining count, the defect in the indictment 
was cured and the defendant properly con
victed : State v. Buck. 59-382. 

An indictment charging a conspiracy to rob 
and ste:J does not necessarily charge more 
t h a n one onense. The fact tha t the conspiracy, 
if coiHuni.tinted, would involve several dis
t inct felonies would not render the indictment 
for the conspiracy bad for duplicity: State v. 
Sterling, 34-443; 'State v. Kennedy, 63-197. 

Where the indictment charges a conspiracy 
to commit a cr.'.i» and also the commission of 
t he overt act, it appearing tha t it was not in
tended to cliarge nor put defendant on trial 
for any other crime than that of conspiracy, 
the indictment will not be considered objec
tionable : State v. Ormiston, 66-143. 

But where the indictment charged other 
crimes outside of the conspiracy and not 
meiely the overt act, held, tha t it was fatally 
defective: Slate v. Kennedy, 63-197. 

An indictment charging an assault and 
battery does' not charge two offenses. Every 
battery includes an assault : State v. Twogood, 
7-252. 

Nor does an indictment charging assault 
and battery with intent to commit great bouily 
injury charge more than one offense: Cokely 
v. State, 4-477. 

Charging threats to kill two persons does 
not render the indictment objectionable as 
charging two offenses, the threat being the 
gist ol the offense: State v. O'Molly, 48-501. 

O b j e c t i o n for d u p l i c i t y , w h e n r a i s e d : 
The court should, on application, allow the 
defendant to wi thdraw his plea of not guil ty 
for the purpose of making objection to the in
dictment on the ground of duplicity. Indeed 
there would be no impropriety, it seems, in 
requiring an election to be made in such case, 
without the pica being wi thdrawn: Siate v. 
Abrahams, 0-117. 

S e p a r a t e c o u n t s : A defendant cannot be 
charged with two distinct otfenscs in a single 
count. In felony, if two or more dr-tinct of
fenses are contained in the same indictment 
though in different counts, it may be quashed 
or the prosecutor compelled to elect on vs Inch 
charge he will proceed; but such election 
will not be required to be made where sev
eral counts are introduced solely for the pur
pose of meeting evidence as it may transpire, 
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the charges being substantially for the same 
offense: State v. McPherson, 9-53. 

After the jury has returned a verdict of 
guilty on one count and not guilty on others, 
and a motion for arrest of judgment and a 
new trial, based, among other tilings, upon 
this alleged misjoinder of offenses, has been 
overruled, mid there is nothing to show on ap
peal that the several counts relate to separate 
transactions, the objection on that ground 
will not oe sustained: Ibid. 

Where one indictment consists of two por
tions, each constituting a lull and complete 
charge of an offense different from that stated 
in the other, it may be considered as contain
ing two counts, although the two portions are 
not designated as such: Stole v. Dow, 73-587. 

In charging- the same offense in different 
forms the pleader is not compelled to use al
ternative torms of expression: State v. Wat-
rous, 13-489. 

An indictment charging the same transac
tion m different forms in separate counts is 
uot objectionable tor duplicity : State v. Bran-
non, 50-372; Stale r. House, 55-466. 

Where it is charged in one count for mur
der that the offense was committed with a 
cei tam knife, and in another that it was com
mit ted with a ceitain sharp ins t iument , to 
the grand jury unknown, it is not necessarv 
that the counts be charged in the alternative, 
it being cle-ir from the language that but one 
offense is sought to be charged: State v. Dil
lon 71-653 

R e q u i r i n g p r o s e c u t i o n t o e l e c t : Where 
an indictment is not otherwise assailed for 
charging distinct crimes, the prosecutor ought 
to be required to elect upon which charge he 
will proceed: State v. Ftdment, 35-541. 

Different violations of ordinances: It 
may be piovided m an ordinance that any 
number of violations may be included in one 
prosecution: Eldora v Burlingame, 62-32. 

C o n t i n u i n g o f fenses : In an indictment 
for retailing intoxicating liquors by the dram, 
any number oi acts may be charged without 
constituting duplicity, the offense being a 
continuing one : Zumhojf v. Stale, 4 G. Gr., 
526. 

Under an ordinance making each separate 
unlawful sale of intoxicating liquor an offense, 
held, that an information charging the sale of 
liquor to persons unknown was not bad for 
duplicity, as it, in effect, cliaiged one sale to 
several persons joint ly: State v. King, 37-462. 

V a r i o u s a c t s c o n s t i t u t i n g s a m e of
f e n s e : Where a statute contains several 
things in the alternative, an indictment charg
ing all of them will not be considered as 
charging moie than one offense: State v. 
Coostcr'i 10-153; Slate v. Myers, 10-448. 

So an indictment charging the ut tering, 
passing, and tendering, etc., of a counterfeit 
bill, under £ 5228, charges but one offense: 
Stale v. Barrett, 8-536. 

And so held m case of an indictment for a 
nuisance, charging the commission of all the 
acts of illegally selling intoxicating liquors, 
keeping the same tor sale, etc., etc., within 
the terms of ^ 2381, 5472: State v. Dean, 44-
648: Slate v. Spun beck, 44-607; State v. Wine-
brenncr, 67-230. 

The prosecution in such cases will not be 
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required to support and cover all the al terna
tive charges wi th its proof, but only so much 
as will show tha t the offense was commit ted 
in some of the ways specified: State v. 
Cooster, 10-453. 

Xmder £ 5324, providing a punishment for 
lett ing a house, knowing tha t the lessee in
tends to use it for improper purposes, and 
knowingly permit t ing the lesteo to use it for 
such purposes, an indic tment charging both 
the let t ing and the knowmgiy permut ing the 
prohibited use is not improper : State o. Abra
hams, 6-117. 

Under £ 5293, providing a punishment for 
maliciously injuring and defacing a building, 
held, tha t an indictment charging defendant 
wi th maliciously injur ing and defacing a 
dwelling was not objectionable for duol ic i tv : 
State v. Hockenberrij, 11-269. 

Under g 5285, providing lor the punishment 
of any person who shall maliciously kill, ma im 
or disfigure an animal, held, tha t an indict
ment charging that defendant did maliciously 
maim and disfigure an animal was not objec
t ionable: State v. Harris. 11-414. 

Under a s ta tute prohibiting the keeping for 
sale or the selling of intoxicating liquors, held, 
t ha t an indictment charging both did not 
charge distinct offenses: State v. Becker, 20-
438. 

Under a s ta tute mak ing it a nuisance to 
manufacture, sell, or keep with intent to sell, 
intoxicating liquors contrary to law, either or 
all of such acts may without duplicity be 
charged in the same ind ic tment : State v. 
Baughman, 20-497. 

C o m p o u n d o f fenses : W h e n the same act 
or transaction at the same point of tunc con
stitutes two or more offenses, it is a compound 
offense, and the different crimes thus commit
ted may be charged in the same indictment 
under this section; but t he two offenses, of 
bieaking and entering wi th intent to commit 
larceny, and the crime of larceny alone, can
not be so committed by the same act as to 
constitute such compound offense: Stale v. 
Ridley, 48-370; State v. Rhodes, 48-702. 

In such a case the cr ime of breaking and 
entering with unlawful in tent is completely 
consummated before the larceny is commit ted : 
Stale v. Ridley, 48-370. 

Burglary is not a compound offense includ
ing larceny, and au indic tment charging both 
burglary and larceny is improper, as charging 
two offenses: State v. McFarland, 49-99. 

Wnere an indictment charges bieaKing and 
entering wi th felonious intent , and stealing, 
the charge of stealing may be regarded as sur
plusage; and if the case is tried as upon the 
indictment for the breaking and entering, a 
conviction thereunder will not be eironeous 
on the ground of duplicity. I t is otherwise 
where, under such indictment, the defendant 
is convicted of la rceny: State v. Shaffer, 59-
290. 

An indictment charging tha t defendant 
feloniously broke and entered a store, wi th in
tent, etc., and that he stole, carried away, etc. , 
held not objectionable as cha igmg two of
fenses, the charge as to stealing, etc., being 
merely surplusage: State r. Iiayden, 45-11. 

The offense ot larceny in the mght- t ime 
from a dwelling-house, and t h a t of la iceny 
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from a dwelling-house in the day-time, are 
not different offenses from that of larceny, but 
differ from it only in the circumstances affect
ing the degree of punishment, and they may 
be charged in the same indic tment : State v. 
Elsham, 70-531. 

An indictment charging in one count for-
gerj ' , and in a second the ut ter ing of the 
forged instrument, charges two offenses, and 
is bad. (Overruling State v. Nichols. 38-110): 
State v. McCormack, 56-585. 

Rape, committed by a m a n upon a woman 
who is related to him within the degrees pro
hibited by § 5351, does not constitute incest, 
and an indictment charging both offenses is 
bad for duplicity: State v. Thomas, 53-214. 

Distinct acts of adultery, committed with 
different persons, could not be charged in the 
same indictment; but where different acts of 
t he same person were charged, held, that as any 
such criminal act, committed within the period 
of limitations, could be proven under an in
dictment charging but one act of adultery, the 

allegation that adultery wi th the person named 
was committed on divers other days might be 
rejected as surplusage, and the indictment 
was not objectionable for duplici ty: State v. 
Briggs, 68-416. 

See, further, as to surplusage in indictments, 
§ 5691, 1J 4. 

C o n v i c t i o n for i n c l u d e d of fense : A de
fendant put on trial for an indictable offense 
may be convicted of an offense necessarily in
cluded therein, al though the latter be of such 
character that it is not indictable, bu t only 
triable on information. And such conviction 
is not in violation of the provisions of art. 1, 
§ 11, of the consti tution: State v. Jarvis, 2 1 -
44; State v. Shepard, 10-126. 

Under the provisions of §§ 5850, 5851, a de
fendant may be convicted of a lower degree 
of the crime charged in the indictment, or of 
any offense necessarily included therein: See 
notes to these sections. 

As to reasonable doubt as to the degree of 
the offense, see § 5814 and notes. 

5 6 8 6 . T i m e . 4301. The precise time at which the offense was committed 
need not be stated in the indictment, but it is sufficient if it allege that the 
offense was committed at any time prior to the time of the finding thereof, 
except where the time is a material ingredient in the offense. [B.., § 4655.] 

they found the crime was committed on an
other day than that charged, and within the 
t ime prescribed by the statute of limitations 
for the prosecution of the cr ime: State v. Bell, 
49-440. 

Where an indictment charges that the of-

T i m e , w h e n n o t m a t e r i a l : That the alle
gation as to the t ime of commission of the 
offense does not bring it within the statutory 
period of limitation is not a ground of demur
rer to the indic tment : State v. Hussey, 7-409; 
State v. Groome, 10-308; State v. Deitrick, 51-
467. 

I t is not material tha t the t ime at which the 
offense is alleged to have been committed 
should be so charged as to bring it within the 
s tatutory period of limitation for the prosecu
tion of the offense. The precise t ime need 
only be stated in indictments for acts wdiich 
were only made criminal at some particular 
t i m e : State o. Deitrick, 51-467. 

The time alleged in the indictment need not 
be proved as laid. Therefore, held, that under 
an indictment for illegal sale of intoxicating 
liquors, the selling at another t ime than that 
claimed in the indictment would support a 
conviction: State v. Knouse, 33-365. 

Where defendant was charged under several 
counts with distinct offenses of selling intoxi
cat ing liquors on different days specified, held, 
that it was not error to refuse to charge the 
j u ry that , to find him guilty as charged in 
each count, they must find tha t he sold to the 
person and at the t ime therein charged: State 
v. Mailing, 11-239. 

In a prosecution for the violation of the in
toxicating liquor Jaw time is not a material 
ingredient, and the precise t ime need not be 
stated. Defendant may be convicted for any 
offense of that description committed within 
the period of l imitation: State v. Wambold, 
72-468. 

Where the prosecution introduced evidence 
tha t the crime was committed at the particu
lar t ime alleged in the indictment, and defend
ant 's evidence was to the effect tha t he was 
not at the place where the offense was alleged 
to have been committed within three or four 
days of such time, held, tha t the j u ry were 
properly instructed tha t they might convict if 

fense was committed on a day certain, the 
prosecution may still prove the commission of 
the offense at a t ime prior to the day named 
and within the period of l imitation: State v. 
Kirkpatrick, 63-554; State v. Johnson, 69-623. 

Where the s ta tute with reference to punish
ment for crime is changed, it is not necessary 
to show in the indictment whether the offense 
was committed prior or subsequent to such 
change: State v. Reylets,14~i^. 

V i d e l i c e t : Where t ime is immaterial , if 
alleged under a videlicet, it need not be proved, 
and a repugnance between the allegations 
under the videlicet and other portions of the 
indictment will not vitiate it. If t ime is ma
terial, even though it be alleged under the 
videlicet, it is conclusive and traversable, and 
if repugnant to the premises will vitiate the 
indic tment : State v. Freeman, 8-428. 

C o n t i n u i n g o f fenses : An indictment 
charging a nuisance as committed " o n or 
a b o u t " a day specified is sufficient as to t ime: 
Cokely v. Slate, 4-477. 

In an indictment for a continuing offense, 
such as keeping a nuisance, no particular day 
need be alleged, but the doing of the prohib
ited act may be laid with a continual id o. If so 
alleged, the trial will prevent another prosecu
tion for the act charged ac any tune previous 
to the finding of the indic tment : Our House v. 
State, 4 G. Gr., 172. 

T i m e m a t e r i a l : While the time is not ma
terial, yet where the offense of selling intoxi
cating liquors on a certain day was alleged 
and defendant pleaded guilty, held, tha t the 
t ime thus specified would determine the law 
under which the court was authorized to act, 
the law as to method of trial having been 
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changed previous to the time alleged for the 
commission of the offense: State v. Rollet, 
6-535. 

While the allegation of the day upon which 
the offense was committed is not usually ma
terial, yet if, in an indictment for perjury, it 
is alleged that the oath was administered by a 
certain person as an officer before the date 

Name of person in jured: Under the pro
visions of this section neither the name of the 
party injured, as used in the indictment, nor a 
name having the same sound, need necessarily 
be proved: State v. Emeigh, 18-122. 

And held that an indictment, tinder § 5211, 
for stealing from the person certain property, 
in which the property was charged to be that 
of the party from whose person it was stolen, 
while the proof showed it to belong to him and 
another jointly, was sufficient: State v. Cun-
ingham, 21-433. 

Where, in an indictment for resisting an of
ficer, the name of the officer was misstated, 
held, that an erroneous allegation respecting 
the name of the person injured was not mate
rial, and a variance was not fatal: Slate v. 
Flynn, 42-164. 

Where an indictment for robbery incorrectly 
stated the name of the person alleged to have 
been robbed, held, that a conviction of de
fendant thereunder'was not improper: State 
v. Carr, 43-418. 

In an indictment for the illegal sale of in
toxicating liquors it is not necessary to set 
out the names of the persons to whom the 
liquor was sold: State v. Becker, 20-438. 

Under an information charging sales of in
toxicating liquors to persons unknown, held, 
that proof of a sale to one person did not con
stitute a variance: State v. King, 37-462. 

A misnomer of the person assaulted will not 
render an indictment for assault with intent 

Fol lowing s t a tu to ry definition: An in
dictment under a statute is suilicient if it fol
lows the language of the statute: State v. Sea-
mans, 1 G. Gr., 418; State v. Chambers, 2 G. 
Gr., 308; Romp v. State, 3 G. Gr., 276; Stale 
v. Brewer, 53-735. 

If the indictment charges the crime substan
tially in the words of the statute, or in lan
guage equivalent thereto, it is sufficient: 
Buckley v. State, 2 G. Gr., 162; Munson v. 
State, 4 G. Gr., 483. 

Where the statute uses descriptive language 
to define a public offense, that language must 

when, by law, he became entitled to enter 
upon the discharge of the duties of his office, 
the time will be deemed material and the in
dictment bad: State v. Phippen, 62-54. 

See, further, 8 5690, ff 4. 
As to limitation of prosecution for crime, 

see §§ 5549-5554 and notes. 

to kill fatally defective, it appearing that de
fendant was in no way prejudiced by such mis
take: State v. Crawford, 66-318. 

Where, in an indictment for embezzlement, 
the name of the corporation whose property 
was alleged to be embezzled was erroneously 
stated, by reason of using the word " railroad " 
therein in place of railway, held, that such 
slight error was immaterial: State v. Goode, 
68-593. 

A mistake in stating in the conclusion of 
the indictment the name of the person in
jured, held not material, his name being cor
rectly stated in the charging part: State v. 
McCunniff, 70-217. 

An erroneous allegation as to the ownership 
of the building in burglary is not material 
when the crime is in other respects described 
with sufficient certainty: State v. Emmons, 72-
265. 

I d e m sonans : Where the orthography of 
an indictment composes a name which by the 
ordinary rules of pronunciation produces a 
different sound from the true one, the two 
names will not be considered equivalent: 
Donnel v. United States, Mor., 141. 

Var iance as to n a m e : In an indictment 
for bigamy charging the second marriage to 
have been with "Jane Jaco," while the proof 
showed the name of the person to have been 
"Jane Frances Jaco," held, that there was no 
variance: State v. Williams, 20-98. 

be followed or words of the same meaning 
must be used: Fouts v. State, 4 G. Gr., 500. 

While it is not necessary that the indictment 
should follow the very language of the statute, 
it should charge the facts and circumstances 
constituting the offense in substantial com
pliance with the statute: Reddan v. State, 4 
G. Gr., 137. 

If the statute contains evident tautology, or 
terms some of which necessarily includes the 
others, it is not essential that all be used. It 
is sufficient if the indictment fully describe the 
offense: United States v. Lapoint, Mor., 146. 

5 6 8 7 . N a m e of p e r s o n injured . 4302. When an offense involves the 
commission of, or an attempt to commit, an injury to person or property, and 
is described in other respects with sufficient certainty to identify the act, an 
erroneous allegation as to the name of the person injured, or attempted to be 
injured, is not material. [R., § 4656.] 

5688. Cons truc t ion . 4303. The words used in an indictment must be 
construed in their usual acceptation in common language, except words and 
phrases defined by law, which are to be construed according to their legal 
meaning. [R., § 4657.] 

5 6 8 9 . W o r d s of s t a t u t e . 4304. Words used in a statute to define a 
public offense need not be strictly pursued in an indictment, but other words 
conveying the same meaning may be used. [R., § 4658; C , '51, § 2919.] 
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The substance of the statutory definition 
mus t be contained in the indictment: United 
States v. Dickey, Mor., 412. 

The words used must have the same sub
stantial meaning and import as those used in 
the statute, and the material facts which con
st i tute the offense must be stated with such a 
degree of certainty and in such a manner as 
to enable a person of common understanding 
to know what was intended and the court to 
pronounce judgment upon a conviction ac
cording to the law of the case: Stale v. Allen, 
32-491. 

Therefore, where an illegal sale of liquor 
was charged, held, tha t the name of the per
son to whom the sale was made should have 
been stated, although the statute simply pro
vided lor the punishment of anv person selling 
or giving liquor ' ' to another person:" Ibid. 

Ordinary language, if a peison of good un
derstanding may know thereby what is in
tended, is sufficient: State v. Stanley, 33-526. 

The facts constituting a public offense must 
be charged in the indictment, and when a stat
u te creating such offense describes it in gereral 
te rms constituting a legal conclusion, the in-
dictmenl must specifically describe the offense 
so as to bring it within the legal conclusion: 
State v. Urandl, 41-593, 607. 

As to whether, in a prosecution of a public 
officer for loaning public money, an indictment 
stating that defendant " loaned " a certain sum 
of money " w i t h o u t authority ol law," etc., was 
too general, and should have stated the person 
to whom the money was loaned, the court 
was equally divided: Ibid,., 609, 617. 

An indictment following the statute, and 
Ubing the language the ie employed in defining 
the offense ot unlawfully exposing a child with 
intent to abandon it. held sufficient: State v. 
Smith, 46-670. 

Where an offense is created by statute, it is 
sufficient to charge it in the words oi the stat
u te , unless the words used are such that they 
do not necessarily charge the offense. There
fore, held, tha t an indictment charging tiiat 
defendant did " seduce and carnally know and 
d e b a u c h " was sufficient, without charging the 
means employed m the seduction: State v. 
Curran, 51-112. 

ciently equivalent to tha t used in the s tatute 
in describing the offense of misconduct in 
office by public officers: Stale v. Conlee, 25-
237. 

See, further, notes to next section. 
E x c e p t i o n o r p r o v i s o : I t is only neces-

sar}' to negative an exception when it occurs 
in the same clause of the act which creates 
the offense: Romp v. Stale, 3 G. Gr., 276. 

I t is only necessary that the indictment 
should negative exceptions made in the enact
ing clause. Matters of exception contained in 
a subsequent act need not be negatived, but 
must be pleaded and proven by defendant if 
relied on as a defense: State v. Beneke, 9-203. 

An exception in the purview of an act must 
be negatived in pleading, but a proviso need 
not, though found in the same section, if it is 
not referred to in and engrafted upon the 
enacting clause: State v. Slapp, 29-551. 

Therefore under a former statutory provis
ion tha t the nrohibition of the sale ot intoxi
cating liquors should not apply to wine from 
fruit grown in the state, etc., held, that an in
dictment for illegal sale of liquor need not 
allege that it was not made from native fruit: 
Ibid ; State v. Curley. 33-359; State v. Miller, 
53-84. 

Where a criminal offense is created by stat
ute no presumption arises of an intention to 
render any person liable not clearly withm the 
provisions oi the statute. But if the statute 
is simply declarative of a common-law offense, 
and limitations are annexed as to the persons 
to be prosecuted or the manner ol prosecution, 
one claiming exemptions from its penalty 
must show himself clearly within its limita
tions : State v. Roth, 17-336. 

If provisos and exceptions are contained in 
distinct clauses, it is not necessary to state in 
the indictment that the defendant does not 
come within the exceptions or to negative the 
provisos it contains: Slate v. Williams, 20-98. 

Therefore, held, that an indictment for 
bigamy need not negative the absence oi de-
fondant's former Jmsb.md or wile for the 
statutory period, etc., stated m a subsequent 
section ol" the statute as an exception : Ibid. 

Tne burden of proving an exemption under 
a proviso icsts upon the par ty claiming i t : 
Sayre v. Wheeler, 31-112. 

4305. The indictment is suffi-
Language in a particular case held suffi-

5690. What indictment must show, 
cient if it can be understood therefrom: 

1. That it was found by a grand jury of the county impaneled in the court 
having authority to receive it, though the name of the court is not actualhy 
stated; 

2. That the defendant is named, or, if his true name is unknown to the 
grand jury, that fact be stated, and that he be described by a fictitious name; 

3. That the offense was committed within the jurisdiction of the court, or is 
triable therein; 

4. That the offense was committed at some time prior to the time of the 
finding of the indictment; 

5. That the act or omission charged as the offense, is stated with such a de
gree of certainty, in ordinary and concise language, and in such a manner as 
to enable a person of common understanding to know what is intended, and 
the court to pronounce judgment upon a conviction according to the law of 
the case; 

6. That when material, the name of the person injured, or attempted to be 
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injured, be set forth when known to thi 
it be so stated in the indictment. [IL, 

Court a n d c o u n t y : An indictment im
properly naming the court, or failing to state 
the term thereof, is not subject to demurrer 
on either ground : State v. Schill, 27-263. 

A mistake in the name of the state, or in the 
spelling of the name of the county, will not 
vitiate the indic tment : State v. Gurloclc, 14-
444. 

Where the county and state are named in 
the margin at the commencement of the in
dictment, and the county is referred to as 
" s a i d county," and the indictment avers tha t 
the grand jurors were duly selected, impan
eled and sworn, the indictment sufficiently 
shows that it was found by a legal grand j u r y : 
Zumhoffv. State, 4 G. Gr., 536. 

N a m e of d e f e n d a n t : I t is only where the 
defendant's name cannot be discovered tha t 
the state is permitted to describe him by a 
fictitious name, with the statement that his 
name is unknown. The description of the de
fendant as " a man in Turner Hall whose 
name to the grand jury is» unknown," 7ieMnot 
sufficient: Geiger v. State, 5-484. 

Where defendant answers that he is in
dicted in his right name, lie cannot, after 
trial, object that he is not properly named. 
So held where, in the same indictment, de
fendant was designated by different names : 
State o. White, 32-17. 

Ii misnomer is not taken advantage of on 
ana ignmen t , it cannot afterward be raised, 
and will be waived: State o. Winstrand, 37-
110. 

As to giving true name on arraignment , see 
§§ 5718-5720. 

V e n u e : In an indictment for retailing in
toxicating liquors by the dram, held, tha t it 
was sufficient to state the crime as committed 
within the county, without specifying the 
particular premises or the city or town within 
which the act was done: Zumhoff o. State, 4 
G. Gr., 526. 

In an indictment for tVie illegal sale of 
liquors it is not necessary to describe the spe
cific location of the building where the sale 
was made : State v. Becker, 20-438. 

An indictment commencing " The grand 
jury of t h j county of Dubuque, in the name, 
etc., of U\e state ot Iowa," charging the bur
glarious entering, etc , of a house " there situ
ate,'' held to sufficiently lay the venue in Du
buque county: State v. lieid, 20-413. 

An indictment for larceny corresponding to 
the form contained in § 5682, charging the of
fense as committed " i n the county aforesaid," 
held sufficiently specific as lo the venue of the 
ci i tue: State v. LUlard, 59-479. 

An indictment in the form specified by 
y 5682 sufficiently charges the offense as hav
ing be"n committed in Iowa: State u. Win-
.Arand, 37-110. 

Under ar> indictment for bigamy, alleging 
that the void marriage was celebrated at a 
pait icular place, held, tha t a finding of such 
marriage anywhere within the same state 
would support the allegations of the indict
ment . The allegation as to the place ot mar
riage not being essential as a jurisdictional 
matter , or as establishing the specific character 

' grand jury, or if not known to it, tha t 
?4659; C., '51, § 2916.] 

of the offense, need not be proved as la id : 
State v. Nadal, 69-478. 

T i m e : See S, 5686 and notes. 
N a m i n g t h e o f f e n s e : An indictment which 

sufficiently describes the offense charged will 
be good al though the offense is not named 
there in : State v. Hessenkamp, 17-25; State v. 
Baddy, 17-39. 

An indictment properly describing the of
fense will be sufficient without naming it, bu t 
naming the offense wi thout s tat ing the facts 
consti tuting it will not be sufficient. If the 
facts are properly stated, a wrong n a m e will 
not vit iate the indictment , but will be mere 
surplusage: State v. Shaw, 85-575; State v. 
Davis, 41-311. 

R e q u i s i t e s ; s t a t e m e n t of f a c t s : An in
dictment must state tacts consti tut ing an of
fense m language direct and certain as to the 
circnmstances which are necessary to show a 
crime punishable hj law. I t cannot be aided 
nor its omissions supplied by construct ion: 
State v. Potter, 28-554; State v. Chicago, B. 
& P. R. Co., 63-508. 

Where the acts charged are such tha t they 
are lawful under certain circumstances, it is 
not sufficient to charge that they were unlaw
fully done, bu t the existence of the facts 
showing the acts to be unlawful mus t be al
leged : State v. Chicago, B. & P. R. Co., 63-
508. 

The facts const i tut ing the offense mus t be 
charged in the indictment, and when the stat
u te defining such offense describes it in gen
eral terms, const i tut ing a legal conclusion, the 
indictment mus t specifically describe the of
fense so as to br ing it within the legal conclu
sion : State v. Brandt, 41-593, 607. 

D e s c r i p t i o n o f t h e o f fense : I t is suffi
cient to describe the offense in such a manner 
as to enable a person of common understand
ing to know wha t is intended and the court to 
pronounce j u d g m e n t : State v. Hoelcenberry, 
30-501; Stale v. Close, 35-570. 

The technical exactness of the common law 
as enforced in criminal prosecutions, whereby 
many guilty peisous escaped the jus t penal
ties due their crimes, and which just ly became 
the reproach of tha t system of juriopiudecce, 
has been wisely superseded in this state by 
statutory provisions: State v. Ttionvpson, 19-
299; State v. Johnson, 26-407. 

So, if the proof offered in support of the 
charge in an indictment is such as would not 
mislead a person of common understanding, 
it is competent : State i\ Thompson, 19-299. 

Ordinary language is sufficient, if a person 
of common unders tanding may know there
from what is in tended: State v. Stanley, 83-
526. 

Blatter of defense need not be negatived in 
the indic tment : State v. Williams, 70-52. 

Only such facts need be stated in the indict
ment as are required to be proved on the t r i a l : 
Nash v. State, 3 G. Gr., 280, 294. 

If the act is charged to have been against 
the s tatute it need not be charged to have been 
done umawi a l ly : Ibid. 

In the case of a misdemeanor, where the 
facts related in the indictment appear to have 
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been unlawful, it is not necessary to allege 
them to have been unlawfully done: Capps v. 
State, 4-502. 

In a prosecution for illegal voting, the indict
ment need not state the date of the general 
election at which the crime is alleged to have 
been committed, nor what officers were to be 
voted for at such election: State v. Minniek, 
15-123. 

In charging a threat to kill, the fact may be 
stated without setting out the words used: 
State v. Cnially, 48-501. 

An indictment for larceny of bank-hills, 
s tat ing that their number and denominations 
are unknown, is sufficient: State v. Hoppe, 
39-468. 

A description of property in an indictment 
for larceny as "$180 in bank-bills usually 
known and described as greenbacks," held 
sufficient: State v. Itoekenberry, 30-504. 

Where an information charged the illegal 
sale of beer, held, tha t the quantity sold was 
immaterial and need not be alleged: State v. 
King, 37-462. 

Under an indictment for illegal sale of in
toxicating liquors, held that , the sum for which 
the illegal sale was made being immaterial , 
uncertainly in stating such amount would not 
render the indictment bad : Clare v. State, 
5-509. 

A r a b i c f i g u r e s : The use of Arabic figures 
in place of words in an indictment will not 
vitiate i t : Winfieldv. State, 3 G. Gr., 339. 

Numeral figures with the prefix A. D. are 
a sufficient s tatement of the year : State v. 
Seamons. 1 Or. Gr., 418. 

D e a d l y w e a p o n s : Where an indictment 
charges an assault as committed with differ
ent weapons described as deadly, it is imma
terial whether it bo proven tha t defendant 
used one or all of such weapons: State v. 
McCKntock, 1 G. Gr.,392. 

Under a s tatute prescribing punishment for 
assault with a deadly weapon, held, tha t no 
other description of the weapon used was 
essential: State v. Seamons, 1 G. Gr., 418. 

See, further, notes to §§ 5681-5689, inclu
sive. 

D e s c r i p t i o n of p r o p e r t y : Ordinary cer
tainty in the description of property involved 
is required So held in a proceeding against a 
building as constituting a nuisance: Norris' 
House v. State, 3 G. Gr., 513. 

N a m e of o w n e r of p r o p e r t y : An indict
ment, under § 5291, for trespass in cutt ing 
down trees and carrying away the timber, 
which fails to set out the name of the owner 
of the land upon which the alleged trespass is 
committed, is properly demurrable: State v. 
MeConkey, 20-574. 

The name of the owner of the building 
should be set out in an indictment charging 
the breaking and entering thereof with intent 
to commit a felony, under § 5194. If the name 
of the owner is unknown it should be so s ta ted : 
State v. Morrissey, 22-158. 

In an indictment, under § 5294, for malicious 
injury to a church building belonging to an 
unincorporated association, the ownership of 
the property may be alleged as in the persons 
holding it in t rust for such association. The 
character of the title or interest of such per
sons need not be set ou t : State v. Brant, 14-
180. 

Where the indictment stated only the ini
tials instead of the full Christian name of a 
person in possession of a house in which the 
crime of burglary was alleged to have been 
committed, held, tha t the substantial rights of 
the defendant were not prejudiced by refusal 
of the court to charge tha t defendant was en
titled to an acqui t ta l : State v. Short, 54-392. 

Where the indictment charged the larceny 
of goods from a railroad company, naming it, 
belonging to parties to the grand jurors un
known, held, tha t the indictment was suffi
cient: State v. Mclntire, 59-264; State v. 
Mclntire, 59-267. 

If does not render an indictment defective 
that in describing a dwelling-house it describes 
it as belonging to the estate of a person de
ceased : State v. Franks, 64-39. 

5 6 9 1 . I m m a t e r i a l m a t t e r s . 4306. No indictment is insufficient, nor 
can the trial, judgment, or other proceedings thereon be affected by reason of 
any of the following matters, which were formerly deemed defects or imper-
leetions: 

1. For the want of an allegation of the time or place of any material fact, 
when the time and place have been once stated; 

2. For the omission of any of the following allegations, namely: " w i t h 
force and arms," " contrary to the form of the statute, or of the statutes," or 
"against the peace and dignity of the s t a t e ; " 

3. For the omission to allege that the grand jury was impaneled, sworn, or 
charged; 

4. For any surplusage or repugnant allegation, or for any repetition, when 
there is sufficient matter alleged to indicate clearly the offense and the person 
charged; nor, 

5. For any other matter which was formerly deemed a defect or imperfec
tion, but which does not tend to the prejudice of the substantial rights of the 
defendant upon the merits. [R., § 4660- C , '51, § 2920.] 

T i m e a n d p l a c e : An indictment for a nui- I t might be necessary to describe tl»? property 
sance committed by keeping a place for the particularly if an order of abatement is de-
sale of intoxicating liquors is good without sired: State v. Waltz, 74-610. 
averments describing the locus of the off ense. Where the allegation and the proof as to 
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the date of an instrument alleged to have been 
forged varied, but the variance was not such 
as could have misled defendant to his preju
dice, held, that the variance was immaterial: 
State v. Blanehard. 74-628. 

See, further, § 5686 and notes as to allega
tions as to time; and § 5690 and notes as to 
allegations as to venue of the offense. 

Surp lusage : Where a defective averment 
may, without detriment to the indictment, be 
wholly omitted, it may be considered as sur
plusage and disregarded. It is only an incon
sistency in the material allegations that will 
vitiate the indictment: State v. Freeman, 8-428. 

An unessential portion of the indictment 
may be rejected as surplusage, if without it 
the allegations are sufficient to charge the of
fense : State v. Ormiston, 66-143. 

Where a portion of the indictment might 
have been omitted without vitiating it, such 
portion may be considered as surplusage, and 
its insertion will not render the indictment 
defective: State v. Ansaleme, 15-44. 

Where an information for illegal sale of liq
uors charged the selling and giving, held, that 
although the giving was not punishable, the 
charge was sufficient, and the allegations as to 
the giving would be treated as void and not 
affecting the information: State v. Finan, 
10-19. 

Words in a particular case held to be sur
plusage: State v. Schilling, 14-455. 

Where an information charges two classes 
of nuisances, one of which is punishable 
under an ordinance under which the prosecu
tion is commenced, and the other is not thus 
punishable, the allegations as to the latter will 
be deemed surplusage, and will not affect the 
charge of the offense which is within the juris
diction of the court to punish upon the in
formation : Eldora v. Burlingame, 62-32. 

Where, in an indictment for embezzling the 
funds of a corporation, it was alleged that de
fendant was over sixteen years of age, that 
fact not being material in case of embezzle
ment by the agent of a corporation, held, that 
the allegation was surplusage and might be 
disregarded: State v. Goode, 68-593. 

Where the facts charged constitute an of
fense, the giving of a wrong name thereto will 
not invalidate the indictment. The name will 
be considered surplusage: State v. Shaw, 35-
575. 

An information for the seizure of intoxicat
ing liquors on the ground that they were to 
be sold in violation of law stated that they 
were " intended to be sold in violation of the 
provisions of chapter 6, Code of Iowa," 
there being many chapters of that number in 
said Code; held, that the information was de
fective, and that although the allegation that 
the liquors were intended to be sold in viola
tion of law would have been sufficient, the 
other portions of the indictment could not be 
rejected as surplusage: State v. Thompson. 44-
399. 

As to duplicity in indictments, see § 5685 
and notes. 

As to description of the offense and naming 
defendant, see notes to t; 5690. 

S t a t u t o r y modificat ions: The constitu
tional provision requiring an indictment on 
which to put defendant on trial for a crime 
does not make it necessary that such indict
ment shall conform in every particular to the 
requirements of the common law, but such re
quirements may be modified by statute: State 
v. Bevans, 37-178. 

But the leading requisites of an indictment 
at common law are not dispensed with by 
statute: State v. Callendine, 8-288. 

Defects n o t c u r e d : The district attorney 
cannot, by making specifications after ar
raignment upon indictment, cure a defect 
therein consisting in a want of particularity 
as to the acts constituting the crime: United 
States v. Ross, Mor., 164. 

A mere cler ical e r ro r which can be dis
covered and corrected by a casual reading of 
the indictment itself will not render it fatally 
defective: State v. Crawford, 66-318. 

Immate r i a l defects: In general, under 
the provisions of this section, the proceedings 
upon an indictment are not to be affected by 
any defects therein not tending to the preju
dice of the substantial rights of the defendant 
upon the merits: State v. Gurlock, 14-444; 
State v. Emeigh, 18-122; State v. White, 32-17. 

Charging the offense as committed in one 
county, and proving it to have been committed 
in an adjoining county within five hundred 
yards of the boundary line, does not tend to 
prejudice the substantial rights of defendant 
on the merits: State v. Pugsley, 75-742. 

5692. Presumptions; judicial notice. 4307. Neither presumptions of 
law nor matters of which judicial notice is taken need be stated in an indict
ment. [R., § 4661; C, '51', § 2921.] 

In a prosecution for illegal voting the in
dictment need not state the date on which the 
general election was held, nor what officers 
were to be voted for at such election: State v. 
Minniek, 15-123. 

Under an indictment for an assault with a 
deadly weapon, charging the assault as made 
by throwing an axe, held, that the court would 
take judicial notice of the fact that an axe 
used in such a manner was a deadly weapon, 
although such fact was not averred: Dollar-
hidi v. United States, Mor., 233. 

5693. Pleading judicial proceedings. 4308. In pleading a judgment 
or other determination of, or proceeding before, a court or officer of special 
jurisdiction, the facts conferring jurisdiction need not be stated in the indict
ment, but it is sufficient to state that the judgment or determination was 
duly made, or the proceedings duly had before such court or officer; but the 
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facts constituting the jurisdiction must be established on the trial. [R., § 4662; 
0., '51, § 2922.] 

5 6 9 4 . P l e a d i n g pr iva te s t a t u t e . 4309. In pleading a private statute, 
or right derived therefrom, it is sufficient to refer to the same by its title and 
the day of its approval, and the court must thereupon take judicial notice 
thereof. [R., § 4663; C , '51, § 2923.] 

5695. I n d i c t m e n t for l ibel . 4310. An indictment for a libel need not 
set forth any extrinsic facts for the purpose of showing the application to the 
party libeled of the defamatory matter upon which the indictment is founded, 
but it is sufficient to state generally that the same was published concerning 
him, and the fact that it was so published must be established on trial. [R., 
§4664; 0., '51, §2924.] 

For similar provisions in regard to civil actions for libel, see § 3887. 

5696. I n s t r u m e n t d e s t r o y e d o r w i t h h e l d . 4311. "When an instru
ment which is subject of an indictment, has been destroyed or withheld by the 
act of procurement of the defendant, and the fact of such destruction or with
holding is alleged in the indictment and established on the trial, the misde
scription of the instrument is immaterial. [R., § 4665; 0., '51, § 2925.] 

5 6 9 7 . I n d i c t m e n t fo r perjury". 4312. In an indictment for perjury, or 
subornation of perjurj^, it is sufficient to set forth the substance of the contro
versy, or matter in respect to which the offense was committed, and in what 
court or before whom the oath alleged to be false was taken, and that the 
court or person before whom it was taken had authority to administer the 
same, with proper allegations of the falsity of the matter on which the perjury 
is assigned; but the indictment need not set forth the pleadings, record, or 
proceedings with which the oath is connected, nor the commission or the au
thority of the court or person before whom the perjury was committed. [R., 
§4666; 0., '51, §2926.] 

S u b s t a n c e of fa l se t e s t i m o n y : An in
dictment for false statement in a schedule 
sworn to in a proceeding in bankruptcy should 
state wherein such statement is false and in
correct: United States v. Morgan, Mor., 341. 

In an indictment for perjury in testifying 
before a grand jury it is not necessary to 
allege that the party charged with the offense 
under investigation was or was not guilty 
thereof in order to state the facts constitut
ing such offense: State v. Seiiill, 27-263. 

The materiality of the false testimony must 
be shown by averment in the indictment, but 
this may be done either by express averment 
or by the statement of such facts as show its 
mater ial i ty: State v. Cunningham, 66-94. 

In an indictment for perjury in making a 
false re turn to the assessor under oath it 
mus t be averred, not only that certain prop
erty was withheld from the statement, but 
also that such property was accessible within 
the township within which the assessor was 
authorized to ac t : Ibid. 

Jurisdiction aud authority of court 
o r off icer : I t is necessary to aver the juris
diction and authority of the officer before 
whom the oath was taken to administer 
same, but this may be done by express aver
ment that the officer had such right, or by 
setting out such facts as to make this judi
cially appear: Ibid. 

In an indictment for perjury committed 
before a justice of the peace, it is sufficient 
to aver, in relation to jurisdiction, that it was 

at a justice's court, held at the proper t ime 
and place, in a cause there tried, and that 
the justice had sufficient authority to ad
minister an oath, without alleging that the 
case was within his jurisdiction: Slate v. 
Newton, 1 G. Gr., 160. 

I t is sufficient to charge in the indictment 
tha t defendant was duly sworn before a court 
having authority, etc., without alleging that 
the oath was administered by any one : State 
v. O'/lagan, 38-504. 

An indictment not averr ing tha t the court 
or person before whom the oath was taken 
had authority to administer the same, held 
bad: Stale v. Nickersoa, 46-447. 

An indictment for perjury is bad which al
leges that the oath was administered by one 
not clothed with authori ty to administer i t : 
State v. Phippen, 62-54. 

Therefore where the indictment charged 
tha t the oath was administeied by a certain 
person as an officer, but at a time which by 
law was prior to the t ime when he was au
thorized to enter upon the discharge of his 
duties, held, tha t the indictment was demur
rable : /bid. 

K n o w l e d g e of f a l s i t y : An indictment 
which charged that defendant t.t a certain 
t ime testified to certain matters , whereas he 
" d i d k n o w " they were false, held to suffi
ciently charge knowledge of the defendant at 
the t ime defendant testified: State v. Wood, 
17-18. 

An indictment for perjury need not charge 
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tha t the defendant knew the falsity of the Under a former s ta tu te it was held t ha t an 
mat ter sworn to, unless the assignment of indictment was not sufficient which failed to 
perjury is upon a statement of the accused charge knowledge of the falsity of the ma t t e r 
as to his belief: State v. Raymond, 20-582. deposed to be true, or of the t ru th of the ma t -

I t should be clearly and distinctly averred ter denied to be t r u e : State v. Morse, 1 G. Gr., 
tha t defendant swore " falsely," that word 503. 
being used in § 5242, defining the offense: I n general , see § 5242 and notes. 
State v. Nickerson, 46-447. 

5698. I n t e n t t o defraud. 4313. In any case where an intent to de
fraud is required to constitute the offense of forger}7, or any other offense that 
may be prosecuted, it shall be sufficient to allege in the indictment an intent 
to defraud without naming the particular person or body corporate intended 
to be defrauded; and on the trial of such indictment it is sufficient if there 
appear to be an intent to defraud the United States, or any state, county, city, 
or township, or any body corporate, or any officer in his official capacity, or 
any copartnership, or member thereof, or any particular person. [R., § 4667; 
C , '51, § 2927.] 

The person intended to be defrauded, or the I t is not necessary tha t an indic tment for 
extent or particulars of the fraud, need not be forgery allege the n a m e of the person to w h o m 
s ta ted : State v. Maxwell, 47-454. the ins t rument was u t t e red : State v. Hart, 

In an indictment for having in possession 67-142. 
counterfeit bank-bills wi th # intent to defraud, But in an indictment for the u t te r ing of 
held not necessary to state the intent to de- counterfeit money the name of the person in-
fraud any person or corporation: Slate v. Cal- ju red mus t appear, if known, and if not 
lendine. 8-288; State v. Barrett, 8-536. known such fact mus t be s ta ted : Buckley v. 

But if the name of the bank intended to be State, 2 G. Gr., 162. 
defrauded is mentioned it must be proved as 
s ta ted : State v. Newland, 7-242. 

5 6 9 9 . P r i n c i p a l a n d a c c e s s o r y . 4314. The distinction between an ac
cessory before the fact and a principal, is abrogated, and all persons concerned 
in the commission of a public offense, whether they directly commit the act 
constituting the offense, or aid and abet its commission, though not present, 
must hereafter be indicted, tried, and punished as principals. [R., §4668; 
C , '51, § 2928.] 

Under this section all persons concerned in tha t it can be actually committed by but one 
the commission of a public offense, including person: State v. Comstock. 46-265. 
aiders and abettors, are guilty as principals: Under an ordinary indictment charging the 
State v. Brown, 25-561; State v. Thornton, commission of a crime the defendant may be 
26-79; State v. Stanley, 48-221. found guilty of aiding and abet t ing in such 

And two or more may be jointly indicted commission: Slate v. Hessian. 58-68; Bonsell 
for a criminal act which is of such na ture v. United States, 1 G. Gr., I l l ; State v. Pugs-

ley, 75-742. 

5700. A c c e s s o r y a f t e r t h e fac t . 4315. An accessory after the fact to 
the commission of a public offense, may be indicted, tried and punished, though 
the principal be neither tried nor convicted. [R., § 4669; 0., '51, § 2929.] 

5 7 0 1 . C o m p o u n d i n g offense. 4316. A person may be indicted for hav
ing, with the knowledge of the commission of a public offense, taken money 
or property of another, or a gratuity or reward, or engagement or promise 
therefor, upon agreement or understanding, express or implied, to compound, 
or conceal the offense, or to abstain from a prosecution therefor, or to withhold 
any evidence thereof, though the person guilty of the original offense has not 
been indicted or tried. [R., § 4670; C , '51, §2930.] 

5 7 0 2 . I n d i c t m e n t fo r e m b e z z l e m e n t . 4317. In an indictment for the 
embezzlement or fraudulent conversion of money, it shall be sufficient to allege 
the embezzlement or fraudulent conversion to have been of money generally, 
without designating its particular species; and proof that the defendant em
bezzled, or fraudulently converted any money or bank-note, will be sufficient 
to support the averment, although the particular species be not proved. [R., 
§ 4671.] 

V O L . 11 — 103 
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C H A P T E R 17. 

OF PROCESS UPON AN INDICTMENT. 

5 7 0 3 . B e n c h warrant . 4318. The process upon an indictment for the 
arrest of an individual, shall be a bench warrant. [R., § 4672.] 

The issuance of a bench warrant is not es- In the absence of any showing of prejudice 
eential to give the court jurisdiction of the or the improper exercise of discretion, it is not 
person of the defendant. If he appear and error for a judge to send a prisoner to the pen-
submit to the jurisdiction a warrant is unnec- itentiary for safe keeping to await his trial: 
essary: Stats v. Ray, 50-520. State v. Porter, 34-131. 

5 7 0 4 . W a r r a n t o r d e r e d ; bai l f ixed. 4319. When an indictment is 
filed by the clerk of the court against a defendant, not in custody, or under 
bail, or who has not deposited money instead of bail, the judge of the court 
shall make an order on the indictment, which shall be signed by him, with his 
name of office, that a bench warrant issue for the arrest of the defendant, and, 
if the offense charged in the indictment be bailable, fix the amount in which 
bail may be taken. [R., § 4673.] 

5 7 0 5 . Clerk to i s s u e w a r r a n t . 4320. The clerk, on the application of 
the district [county] attorney, shall accordingly, at anyt ime after the making 
of the order of the judge, whether the court be in session or not, issue a bench 
warrant into one or more counties. [R., § 4674.] 

5 7 0 6 . F o r m i n case of f e lony . 4321. A bench warrant, if the offense 
be a felony, may be, substantially, in the following form : 

County of -, 
The State of Iowa. 

To any Peace Officer in the State: 
An indictment having been found in the district court of said county, on 

the day of , A. D. 18— (the day on which the indictment is marked 
filed by the clerk of the court), charging A. B. with the crime of (here desig
nate the offense by the name, if it have one, or by a brief general description 
of it, as given by law, substantially, as in the indictment). 

You are, therefore, hereby commanded to arrest the said A. R., and bring 
him before said court to answer said indictment, if the said court be then in 
session in said county, or if the said court be not then in session in said county, 
that you deliver him into the custody of the sheriff of said county. 

Given under my hand, and the seal of said court, at my office in , in 
[SEAL] the county aforesaid, this day of , A. D. 18—. 

By order of the judge of the court. 
[R., § 4675.] • , Clerk. 
5 7 0 7 . I f m i s d e m e a n o r . 4322. If the offense be a misdemeanor, the 

bench warrant may be in a similar form, adding to the body thereof a direc
tion, substantially, to the following effect: 

"Or , if the said A. B. require it, that you take him before a magistrate, or 
the clerk of the district court in said county, or in the county in which you 
arrest him, that he may give bail to answer the said indictment." [R., § 4676. J 

5 7 0 8 . I f bai lable . 4323. If the offense charged be bailable, the clerk 
must make an indorsement on the bench warrant, to the following effect: 
" The defendant is to be admitted to bail in the sum of dollars." (The 
amount fixed by the judge and indorsed on the indictment.) [R., § 4677.J 

5 7 0 9 . W h e r e s erved . 4324. The bench warrant may be served in any 
county in the state. [R., § 4678; C , '51, § 2935.] 

5 7 1 0 . P r o c e e d i n g s . 4325. If the defendant, when arrested, be brought 
before a magistrate, or the clerk of the district court of the same county in 
which it was issued, or another county, for the purpose of giving bail, the 
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same proceedings must be had, in all respects, as if he had been arrested on a 
warrant of arrest, issued by a magistrate on a preliminary information, as 
nearly as may be. [R., § 4679.] 

5 7 1 1 . P r o c e s s against corporat ion . 4326. The process upon an in
dictment against a corporation shall be a notice; which shall be issued by the 
clerk at any time after the filing of the indictment in his office, on the appli-* 
cation of the district [county] attorney. The notice shall be under the seal of 
the court, and shall, substantially, notify the defendant of the finding of the 
indictment, of the nature of the offense charged, and that he must forthwith 
appear and answer the same. I t may be served by any peace officer in any 
county in the state on any officer or agent of the defendant, by reading the 
same to him and leaving with him a copy thereof. I t shall be returned to the 
clerk's office without delay, with proper evidence of its service; and, from and 
after two days from the time of the making of such service, the defendant shall 
be considered in court, and thereafter shall be considered to be present to all 
proceedings had on the indictment. [14 G. A., ch. I l l , § 3.] 

This section contemplates that there are poration was liable under § 2380 the same as 
some offenses for which corporations may "be a natural person would be for the penalty 
indicted and punished. It appears to be well there provided for the illegal sale of intoxi-
settled that a corporation may be indicted and eating liquors, to be collected for the benefit of 
punished for a public nuisance, such as ob- the school fund: Stewart v. Waterloo Turn 
struction of the public highway, navigable Verein, 71-226. 
streams, and the like; and held, that the cor-

C H A P T E R 18. 

OF ARRAIGNMENT OF T H E DEFENDANT. 

5 7 1 2 . H o w s o o n ; w a i v e d ; corporat ion . 4327. As soon as practi
cable after an indictment is found, the defendant must be arraigned thereon., 
unless he waive the same; but where a corporation is defendant, arraignment 
shall not be required. [R., § 4680; C , '51, § 2931; 14 G. A., ch. I l l , § 8.] 

Presumption: If the record is silent as to Misnomer: If misnomer is not taken ad-
tlie arraignment it will be pi-esumed that vantage of on arraignment it cannot after-
defendant was duly arraigned, or waived ward be raised, and will be waived: Ibid. 
arraignment: State v. Winstrand, 37-110. "Where defendant answers that he is in-

Where it does not appear from the record dieted in his right name he cannot, after trial, 
that defendant has been arraigned and has object that he is not properly named. So 
pleaded, or that he even appeared, the judg- held where, in the same indictment, the de
ment will be reversed on appeal: Powell v. fendant was designated by different names: 
United States, Mor., 17. * State v. White, 32-17. 

Waiver: Voluntarily appearing and plead- As to mental condition of defendant at the 
ing to an indictment is a waiver of arraign- time of his arraignment, see § 6018 and notes, 
ment: State v. Winstrand, 37-110. 

5 7 1 3 . P e r s o n a l presence . 4328. If the indictment be for a felony, the 
defendant must be personally present, but if for a misdemeanor only, his per
sonal appearance is unnecessary, and he may appear upon arraignment by 
counsel. [R., § 4681; G, '51, § 2932.] 

Where the record as to defendant appearing which may be waived: State v. Klingman, 
and waiving arraignment was defective, and 14-404; State v. Feller, 25-67; Ringgold County 
at a subsequent time was corrected on motion, v. Ross, 40-176. 
held, that the presence of defendant at the The plea of not guilty may be interposed by-
time of said correction was not essential: defendant's counsel in the absence ot defend-
State v. Westfall, 49-328. ant: State v. Jones, 70-505. 

A defendant held to appear before the grand As to presence of defendant during trial, 
jury is not required to be present at the time see § 5736 and notes; as to his presence at ren-
of impaneling such jury, and will not be in dition of verdict, see § 5846 and notes; and at 
default on his bail bond for failure to appear pronouncing of judgment, § 5882. 
at that time; his right to challenge is one 
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5 7 1 4 . I f i n c u s t o d y . 4329. When he is in custody, the court must di
rect the officer in whose custody he is to bring him before it to be arraigned, 
and the officer must do so accordingly. [R., § 4682.] 

5 7 1 5 . I f o n bail . 4330. If the defendant has been discharged on bail, 
or has deposited money instead thereof, and does not appear for arraignment 
when his personal appearance is necessary, the court, in addition to the for
feiture of the undertaking of bail, or of the money deposited, may, on motion 
of the district [county] attorney, make an order directing the clerk to issue a 
bench warrant for his arrest, and fix the amount in which bail will be taken 
if the offense be bailable. [R., § 4683; C , '51, § 2933.] 

5 7 1 6 . Clerk i s s u e b e n c h w a r r a n t . 4331. The clerk, on the applica
tion of the district [county] attorney, may, accordingly, at any time after the 
order, whether the court be in session or not, issue a bench warrant into one 
or more counties of this state for the arrest of the defendant. [R., § 4684; C , 
'51, § 2934.] 

5 7 1 7 . Right to counse l . 4332. If the defendant "appear for arraignment 
without counsel, he must be informed by the court that it is his right to have 
counsel before being arraigned, and must be asked if he desire the aid of 
counsel, and if he does, and is unable to employ any, must allow him to select, 
or assign him counsel, not exceeding two, who shall have free access to him 
at all reasonable hours. [R., § 4685; C , '51, § 2936.] 

When defendant during the trial dismissed ability to understand his own case being ap
his counsel, and had new counsel appointed parent : Slate v. House, 55-466. 
by the court to defend him, held, tha t it was Statements of the defendant in open court 
not e n or to refuse a continuance of several that he has no means to employ counsel is a 
days, on the appointment of such new coun- solemn admission which may be used against 
sel, it not appearing of record that there was him if tha t fact becomes materia! to any issue 
any good ground for the dismissal, defend- in the case: State v. Fooks, 65-196. 
ant 's guilt being conclusively shown, and his 

5 7 1 8 . A r r a i g n m e n t ; b y w h o m a n d h o w m a d e . 4333. The arraign
ment may be made by the court, or by the clerk or district [county] attorney 
under its direction, and consists in reading the indictment to the defendant, 
and unless previously done, delivering to him a copy of the indictment and 
the indorsements thereon, and informing him that if the name by which he is 
indicted is not his true name, he must then declare what his true name is, or 
be proceeded against by the name in the indictment, and asking him what he 
answers to the indictment. [R., § 4686; C , '51, §§ 2937-8.] 

W h e r e defendant answers that he is in- So held where, in the same indictment, the de-
dicted in his right name, he cannot, after fendant was designated by different names : 
trial, object that he is not properly named. State v. White, 32-17. 

5 7 1 9 . G i v i n g n a m e . 4334. If he gives no other name, or gives his true 
name, he is thereafter precluded from objecting to the indictment upon the 
ground of being therein improperly named. [R., § 4687; C , '51, § 2939.] 

If defendant waive arraignment he cannot afterwards object that he is not indicted in his 
right n a m e : State v. Winstrand, 37-110. 

5 7 2 0 . E n t r y of t r u e n a m e . 4335. If he alleges that another name is 
his true name, the court must direct an entry thereof in the minutes of the 
arraignment, and the subsequent proceedings on the indictment may be had 
against him by that name, referring also to the name by which he is indicted. 
|R., §4688; G , ' 5 1 , §2940.] 

5 7 2 1 . A n s w e r ; t i m e . 4336. In answer to the arraignment, the defend
ant may move to set aside the indictment, or he may demur or plead to it, 
and is entitled to one day alter arraignment in which to answer thereto if he 
demand it. [R., §§ 4689, 4690; G, '51, §§ 2941-2.j 



CODK, § 4337.] SETTING ASIDE THE INDICTMENT. 1637 

C H A P T E R 19. 

OF SETTING ASIDE T H E INDICTMENT. 

5 7 2 2 . G r o u n d s . 4337. The motion to set aside the indictment can be 
made by the defendant on one or more of the following grounds, and must be 
sustained: 

1. "When it is not indorsed " a true bill," and the indorsement signed by the 
foreman of the grand jury as prescribed by this code; 

2. When the names of all the witnesses examined before the grand jury are 
not indorsed thereon; when the minutes of the evidence of the witnesses ex
amined before the grand jury are not returned therewith; 

3. When it has not been presented and marked " filed " as prescribed by this 
code; 

4. When any person, other than the grand jurors, was present before the 
grand jury when the question was taken upon the finding of the indictment, 
or when any person, other than the grand jurors, was present before the 
grand jury during the investigation of the charge, except as required or per
mitted by law; 

5. That the grand jury were not selected, drawn, summoned, impaneled, or 
sworn as prescribed by law. [R., § 4691; C , '51, § 2943.] 

Indorsement: The requirement of g 5674, 
that tne foreman's name be subscribed to the 
indorsement of " a true bill," is merely direc
tory, and the absence of such indorsement 
cannot be taken advantage of after conviction, 
where it otherwise appears that the indict
ment was properly returned: Wau-kon-ehaw-
neek-kaw v. United States, Mor., 332. 

The fact that it does not appear that the in
dictment is indorsed *' atrue bill," and marked 
filed by the clerk, cannot be raised for the first 
time on appeal: Hughes v. State, 4-554. 

See, further, § 5674 and notes. 
Names of wi tnesses : The objection that 

the names of witnesses examined before the 
grand jury are not indorsed on the indictment 
should be raised in the trial court or it will be 
regarded as waived: Harriman v. State, 2 
G. Gr., 270. 

Where, in indorsing the name of the witness 
on the back of an indictment, his title, instead 
of his Christian name, was used, held, that if 
the witness was as unmistakably described as 
he would have been by the use of his Christian 
name, the object of the indorsement was ac
complished and no prejudice could result to 
defendant: State v. McComb, 18-43. 

Names of witnesses before the grand jury 
who do not give any material testimony, and 
the minutes of whose testimony are not re
turned, need not be indorsed on the indict
ment : State v. Little, 42-51. 

Affidavits cannot be received to show that 
witnesses whose names are not indorsed, and 
rninu'es of whose testimony are not returned, 
wers sxanained before the grand jury: Ibid, 

It is not error to allow the name of a witness 
examined before the grand jury to be indorsed 
on the back of the indictment after a trial 
jury is called: State v. Robinson, 47-489. 

That the evidence of an incompetent witness 
was received by the grand jury is no reason 
for setting aside an indictment: State v. 
Tucker, 20-508. 

M i n u t e s of ev idence: That the minutes 
of the evidence returned by the grand jury 
do not support the indictment is not a ground 
for setting it aside: State v. Harris, 36-268. 

The minutes need not be attached to or 
made a part of the indictment, and a mere 
failure to file them, if they are properly re
turned, should not deprive the state of its evi
dence: State v. Postlewait, 14-446. 

It is sufficient if the minutes are returned 
into court and tiled with the clerk: State v. 
Hamilton, 42-655. 

That they are handed to the clerk and de
posited with him sufficiently constitutes a fil
ing: State v. Guiseuhause, 20-227. 

That the minutes include testimony taken 
in other cases does not necessarily invalidate 
them: Ibid. 

If the minutes are returned with the indict
ment and placed by the clerk in his office they 
are sufficiently filed, though it would be better 
for the clerk to indorse them as filed: State v. 
Briggs, 68-416. 

Failure of clerk to file the minutes cannot 
be raised by demurrer: Ibid. 

An indictment cannot be set aside by motion 
on the ground that it was found on incompe
tent and insufficient evidence: State v. Smith, 
74-580. 

See, further, §§ 5676 and 5806 and notes. 
P r e s e n t m e n t a n d filing; The require

ment of g 5679 that the indictment must be 
presented, etc., is directory only, and a failure 
of the clerk to make the indorsement on the 
indictment will not invalidate the proceedings 
(explaining State v. Glover, 3 G. Gr., 249): 
Slate v. Axt, 6-511; State v. Shepard, 10-126; 
State v. Rivers, 58-102. 

Where defendant moved to strike the in
dictment from the files because it had oeen 
altered by erasure and insertion of other 
words, held, that the affidavits introduced dis
proved the defendant's allegation: State v. 
Hughes, 58-165. 
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In the absence of affirmative showing to the 
contrary it will be presumed tha t the require
ments of § 5679 as to presentment and filing 
were complied w i t h : State v. Mclntire, 59-
267. 

No record of the filing of the indictment, 
other than the indorsement of the clerk on the 
indictment itself, need be made, at least not 
until after the arrest of the accused: Wrock-
lege v. State, 1-167: Herring v. State, 1-205. 

Indorsements in particular cases held suffi
cient: WrocMege v. State, 1-167; Dixon v. 
State. 4 G . Gr., 381. 

I t is not essential tha t the indorsement on 
the indictment should recite that it was pre
sented by the foreman, in the presence of the 
grand jury , to the cour t : State v. Jolly, 7-15. 

The court should be named in the indorse
ment, although failure to do so will not be 
fa ta l : Ibid. 

A mistake in the indorsement on the indict
ment as to the county in which it was filed, 
held not a fatal error, where it appeared that 
it was presented and filed in the proper county : 
State v. Smouse, 50-43. 

The tact that it does not appear that the in
dictment was marked filed by the clerk cannot 
be raised for the first t ime on appeal: Hughes 
v. State, 4-554. 

See >? 5679. 
P r e s e n c e o f o t h e r s : The fact tha t a bailiff 

was present in the grand jury room during 
their proceedings, though not when the final 
vote was taken, held not sufficient to affect 
the validity of the indic tment : State v. Kim
ball, 29-207. 

The objection under this paragraph, if not 
taken as here contemplated, cannot be raised 
after verdict: Ibid. 

I r r e g u l a r i t i e s i n s e l e c t i n g g r a n d j u r y : 
I t is not a valid objection to a grand jury that 
the judges of election returned eighty-five 
names of persons to serve as grand jurors in
stead of seventy-five, as required by § 312, if 
the extra names had been strieken off before 
the grand jury was drawn, and fifteen jurors 
have been regularlv d r a w n : State v. Knight, 
19-94. 

Under a statute requiring the board of 
county commissioners to deliver copies of ju ry 
lists to the clerk thir ty days before the com
mencement of the term, held, tha t failure to 
comply therewith was a defect which might 
be raised by plea in abatement : United States 
v. Cropper. Mor., 190. 

I t would seem that deviations from the 
method pointed out for the selection, etc., of 
tiie grand jury , of a slight and unimportant 
nature , should not be regarded: State v. Car
ney, 20-82. 

Where there has been no substantial depart
ure in the selection, drawing, etc., of the 
grand ju ry affecting substantially the rights 
of defendant, a motion to set aside the indict
ment for irregularities in connection with such 
selection, etc., should not be sustained: State 
v. Brandt, 41-593. 

The impaneling is the final formation by the 
ooui't of the grand jury, the act immediately 
preceding the swearing of the ju ry which 
ascertains who are to be sworn : State v. 
Ostrauder. 18-435, 146. 

The fact that, subsequently to the formation 

of the grand jury, one of the jurors was ex
cused and a person substituted, as to whom 
defendant did not have opportunity to exer
cise his r ight of challenge, will not authorize 
the court to set aside the indictment, where it 
does not appear that the new juror was dis
qualified or the defendant prejudiced: Sta*" 
v. Fowler, 52-103. 

Where grand jurors were absent a t a term 
of court by reason of instruction from the 
judge tha t they need not appear unless spe
cially summoned, held, tha t it was error to 
impanel a grand jury omitt ing therefrom the 
persons thus tailing to appear, and that a mo
tion to set aside an indictment found by such 
grand j u ry should have been sustained: State 
v. Bowman, 73-110. 

Where a challenge to one grand juror has 
been sustained, and an indictment lias been 
found by the remaining members, the indict
ment is valid and cannot be set aside on mo
t ion: State v. Ostrander, 18-435. 

But where, by challenges, the number of 
the, grand jurors is reduced below the num
ber required for finding indictment, the va
cancies should first be filled: State v. Mooney, 
10-506; State a. Garhart, 35-315; State v. 
Shelton, 64-333. 

Where a part of the grand ju ry fails to ap
pear, the court 'may, under § 5639, orally direct 
the sheriff to summon a sufficient number to 
complete the panel, and failure to issue a 
written precept is not ground for setting aside 
the indictment : State v. Miller, 53-84; State 
v. Miller, 53-154 

The discharge of one grand jury and the im
paneling of another to which there is no ob
jection except the fact that the first has been 
erroneously discharged is not ground for set
t ing aside an indictment found by the second: 
State v. Hughes, 58-165; State v. Hart, 67-
142. 

The objection that the grand jury was im
properly summoned should be made before 
pleading to the indictment and not by motion 
in arrest of j udgmen t : State v. Reid, 20-413. 

The proper method of taking advantage of 
irregularity in the selection, summoning or 
impaneling the grand jury, where the defend
ant has been held to answer before the for
mation of the grand jury, is by challenge to 
the panel. Defendant cannot interpose ob
jections after the j u rv is sworn: State v. Hart, 
29-268; State v. Hinkle. 6-380; Dixon v. State, 
3-416; State v. Howard, 10-101. 

In order to support the action of the court 
below in overruling a motion to set aside the 
indictment on this ground, if it does not ap
pear whether defendant was held to answer 
before indictment or not, it will be presumed 
tha t he was, and that the motion was over
ruled on that g round: State v. Gibbs, 39-318. 

Defendant should exercise his right of chal
lenge at the proper time or it will be hAA 
waived, and an indictment will not afterward 
be set aside for causes which would have been 
good grounds for chal lenge: State v. Harris. 
38-242: State v. Ruthven, 58-121. See, also, 
State v. Fetter, 35-67. 

A defendant not bound over to appear be
fore the grand ju ry prior to the finding of an 
indictment, and against whom no charge is 
pending, may move to set aside the mdirt-
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ment for causes which would have been good for challenging t;he grand ju ry , is not ground 
grounds of challenge: Norris' House v.State, for sett ing aside the ind ic tment : State v. 
3 G. Gr., 513; Duntell v. State, 4 G. Gr., 125. Fitzgerald, 63-268. 

That a defendant under arrest in a prelimi- For other cases as to the selection, drawing, 
nary proceeding, bu t not yet bound over t o summoning, impanel ing, and swearing of t h e 
appear before the grand j u r y , is not brought grand ju ry , see notes to §§ 5638-5654. 
before the court and given an opportunity 

5723. Correction. 4338. A motion to set aside the indictment on the 
ground that the names of all the witnesses examined before the grand jury 
are not indorsed thereon; or that the name of any other witness than those 
so examined is indorsed thereon as prescribed in the second subdivision of 
section four thousand three hundred and thirty-seven hereof [§ 5722], shall not 
be sustained if the indorsement is corrected by the insertion or striking out of 
such names or name by the district [county] attorney or the clerk of the court, 
under the direction of the court, so as to correspond with the minutes required 
to be kept by the clerk of the grand jury and returned and preserved with the 
indictment to the court. [R., § 4692.] 

Where the n a m e of a witness examined be
fore the grand j u r y was not indorsed upon the 
indictment it was held not error to allow the 
indorsement to be made upon motion of the 
district at torney after the trial j u ry is called: 
State v. Robinson, 47-489. 

And see notes to preceding section. 

I t is not competent, in support of a motion 
to set aside an indictment under % 2 of the 
preceding section, to show by affidavits tha t 
witnesses were summoned before the grand 
ju ry whose names are not indorsed on the in
dictment, and minutes of whose evidence were 
not returned. Such minutes are part of the 
record and cannot be thus impeached: State v. 
Little, 42-51. 

5724. Objections to selection of grand jury. 4339. The ground of 
the motion to set aside the indictment mentioned in the fifth subdivision of 
section four thousand three hundred and thirty-seven hereof [§ 5722], is not 
allowed to a defendant who has been held to answer before indictment. [R., 
§ 4693.] 

The proper method of tak ing advantage of 
such irregularity, where the defendant had 
been held to answer, would be by challenge to 
the panel under §^ 5641 and 5643: State v. 
Hart, 29-268. 

And the objection in such case should be 
made before the grand ju ry is sworn (§ 5649): 
State v. Ostrander, 18-435; State v. Gibbs, 
39-318. 

In order to support the rul ing of the court 
below, where it does not appear whether de
fendant was held to answer before indictment, 
it will be presumed that he w a s : State v. 
Gibbs, 39-319. 

An objection to the grand jury , or to an in
dividual juror, cannot be interposed by a de
fendant held to answer before the formation 
of the grand j u r y : Dixon v. State, 3-416; 
State v. Hinkle, 6-380; State v. Howard, 10-
101; State v. Ingalls, 17-8; State v. Hart, 29-
268. 

A defendant not bound over to appear be-

5725. Hearing. 4340. The motion must be heard when it is made, unless 
for good cause the court postpone the hearing to another time. [R., § 4695; 
C, '51, § 2945.] 

5726. If denied. 4341. If the motion be denied, the defendant must im
mediately answer the indictment, either by demurring or pleading thereto. 
[R., §4696; C, '51 , §2946.] 

5727. If granted. 4342. If the motion be granted, the court must order 
the defendant, if in custody, to be discharged, or if admitted to bail, that his 
bail be exonerated; or if he has deposited money instead of bail, that the 

fore t he grand j u r y prior to the finding of an 
indictment against him, and against whom no 
charge is pending, is not deprived of the r ight 
to at tack t he indictment for causes which 
would have been grounds of chal lenge: Norris' 
House v. State, 3 G. Gr., 513; Dutell v. State, 
4 G. Gr.. 125. 

Where a defendant was held to answer after 
the grand j u r y was organized, held, t ha t he 
was still entitled to exercise his l igh t of chal
lenge to such grand j u r y : State v. Mooney, 
10-506. 

That a defendant, under arrest in a prelimi
nary proceeding, but not yet bound over to 
appear before the grand ju ry , is not brought 
before the coui t and given an opportunity for 
challenging the grand ju ry , is not ground for 
sett ing aside the ind ic tment : State v. Fitzger
ald, 63-268. 

See, also, fe§ 5641, 5643, 5647, and 5722 and 
notes. 
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money deposited be refunded to him, unless the court direct that the case be 
re-submitted to the same or another grand jury. [R., § 4697; C, '51, § 2947.] 

A judgment in a criminal case being re- with direction tha t preliminary thereto it 
versed on appeal for a defect in the indict- might be re-submitted to another grand j u r y : 
ment the cause was remanded for new trial State v. Morrissey, 22-158. 

5728. If re -submit ted . 4343. If the court direct that the case be re
submitted, the defendant, if already in custody, must so remain unless he be 
admitted to bail; or, if already admitted to bail, or money has been deposited 
instead thereof, the bail or money is answerable for the appearance of the 
defendant to answer a new indictment. [R., § 4698; C, '51, § 2948.] 

5729. Order to set aside, no bar . 4344. An order to set aside the in
dictment as provided in this chapter, shall be no bar to a future prosecution 
for the same offense. [R., § 4699; C, '51, § 2949.] 

CHAPTER 20. 

OF PLEADING BY THE DEFENDANT. 

5730. Demurrer or plea. 4345. The only pleading on the part of the 
defendant is a demurrer or plea. [R., § 4700: C.*, '51, § 2950.] 

5731. How p u t in. 4346. The demurrer and plea must be put in in 
open court, and may be oral; but an entry thereof must be made on the 
record. [JR., § 4701 ;* C, '51, § 2951.] 

CHAPTER 21. 

OF THE MODE OF TEIAL. 

5732. I s s u e s ; b y w h o m tr ied. 4347. Issues of law shall be tried by 
the court. Issues of fact shall be tried by a jury. [R., § 4702.] 

5733. I ssues of law. 4348. An issue of iaw arises upon a demurrer to 
the indictment. No joinder in demurrer is necessary. [R., § 4703.] 

5734. Issues of fact. 4349. An issue of fact arises on a plea of not 
guilty, or of former conviction or acquittal of the same offense. ISTo replica
tion or further pleading is necessary. [R., § 4704.] 

5735. Tr ia l b y j u r y . 4350. An issue of fact must be tried by a jury of 
the county in which the indictment is found, unless a change of venue has 
been awarded. [R., § 4705,] 

Defendant cannot waive a ju ry trial and 
consent to a trial by the court, there being no 
provision in the code of criminal procedure by 
which the court, wi thout a jury, has 3Urisdic-
tion to t ry the issues of fact in a criminal case: 
State v. Carman, 63-130; Stale v. Larrigan, 
66-426. 

As the defendant in a criminal action may 
waive a statute enacted for his benefit, he 
m a y consent that the trial proceed with a j u ry 
of less than twelve ju rors ; and will be bound 
by the verdict rendered; State v. Kaufman, 
51-578. 

On the trial of an appeal m the district court 
from a conviction before a j ustice of the peace 
defendant may waive a j u ry as he might 
have done in the justice cour t : State v. III. 
74-441. 

Where defendant pleaded not guilty and the 
jury was impaneled, and thereupon by agree
ment between the district attorney and de
fendant the ju ry returned a verdict of guilty 
as charged in the indictment, held, that such 
verdict was not erroneous: State v. Keegan, 
74-145. 
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5 7 3 6 . P r e s e n c e of de fendant . 4351. If the indictment be for a misde
meanor, the trial may be had in the absence of the defendant, if he appear 
by counsel; but if for a felony, he must be personally present. [R., § 4706.] 

If defendant is shown to have been present of a motion for new trial is not essent ial : 
a t the beginning and conclusion of the trial, State v. Decklotts, 19-447. 
his presence a t other times will be presumed, Where defendant is pu t on trial for felony, 
unless the contrary is shown: State v. Wood, but only convicted of a misdemeanor, his pres-
17-18. ence when judgmen t is rendered is not neces-

Tf the record shows tha t defendant was sa ry : Hughes v. State, 4-554. 
present at arraignment, it will be presumed The fact that a defendant indicted for felony, 
he was present at the rendition of the verdict who is arraigned and personally pleads no t 
where the contrary does not appear: Harri- guilty, is not present at the impaneling of t he 
man v. State, 2 G. Gr., 270. ju ry , or dur ing the trial, or at rendition of 

And it will be so presumed in the absence judgment , will not deprive the court of jur is -
of any showing to the contrary: State v. diction so as to render the j udgmen t vo id : 
Kline, 54-183. Turner v. Barr, 75-758. 

I t would seem tha t the trial a t which de- As to presence of defendant a t a r ra ignment , 
fendant accused of a felony is required to be see § 5713 and notes ; as to his presence a t r en -
present ends wi th the verdict, and tha t his dition of verdict, see § 5846 and notes ; and a t 
presence at the argument and determination pronouncing of judgment , see § 5882. 

C H A P T E R 22. 

OF D EMU BEEE. 

5 7 3 7 . G r o u n d . 4352. The defendant may demur to the indictment when 
it appears upon its face, either: 

1. That it does not substantially conform to the requirements of this code; 
2. That the indictment contains any matter, which, if true, would consti

tute a legal defense or bar to the prosecution. [R., § 4707; C , '51, § 2952.] 
The question whether an offense is barred Questions as to the sufficiency of the s ta te-

by the statute of limitations cannot be prop- ment of facts in the indictment to consti tute 
erly raised by demur re r : State v. Hussey, 7 - the crime charged can be raised by demurre r , 
409; State v. Groome, 10-308; State v. Deit- and the sufficiency of the indictment as a 
rick, 51-467. pleading is then to be determined from its 

An indictment for conspiracy must allege averments . The fact t h a t minutes of evidence 
the conspiracy to be for the purpose of doing before the grand ju ry are not filed by t h e 
an illegal act, or the doing of a legal act by clerk cannot be raised in tha t m a n n e r : State 
illegal means, or it will be open to demur re r : v. Briggs, 68-416. 
State v. Harris, 38-242. 

5 7 3 8 . E n t r y ; form. 4353. The entry on the record of a demurrer ,may 
be substantially in the following form: " T h e defendant demurs to the in
dictment." [R\, § 4708.] 

5 7 3 9 . W h e n heard. 4354. When the demurrer is put in, the objection 
thereby presented must be heard immediately, or at such time as the court 
may appoint. [R., § 4709; C , ' 5 1 , § 2954.] 

5 7 4 0 . J u r i s d i c t i o n i n a n o t h e r c o u n t y . 4355. If the demurrer is sus
tained on the ground that the offense charged was within the exclusive juris
diction of another county in this state, the same proceedings shall be had as 
provided in sections four thousand four hundred and forty-six to four thousand 
four hundred and forty-nine, inclusive, of this code [§§ 5831-5834]. [R., 
§ 4710.] 

5 7 4 1 . F i n a l j u d g m e n t . 4356. If the demurrer is sustained because the 
indictment contains matter which is a legal defense or uar to the indictment, 
the judgment shall be final, and the defendant must be discharged. [R., 
§4711. | 

5 7 4 2 . D i scharge or r e - s u b m i s s i o n . 4357. If the demurrer is sustained 
on any other ground than that mentioned in the last two sections, the defend-



1 6 4 2 CODE OF CRIMINAL PROCEDURE. [CODE, g§ 4358-4360. 

ant must be dealt with as provided in section four thousand three hundred 
and forty-one of this code [§ 5726], unless the court is of opinion, on good cause 
shown, that the objection can be remedied or avoided in another indictment; 
in which case the court may order the cause to be re-submitted to the same or 
another grand jury, and the defendant may be dealt with as provided in sec
tion four thousand three hundred and forty-two of this code [§ 5727]. [R., 
§4712.] 

[It is evident by an examination of the sections referred to in this section, as well as by 
reference to the corresponding section in the Revision, and to the section as it appears in the 
Code commissioners' report, that § 5727 and § 5728 are intended to be referred to, instead of 
§5726 and § 5727 respectively.] 

Where a demurrer to an indictment is sus- section, he mus t then exercise his r ight of 
tained and defendant is held to bail and his challenge to the grand jury or it will be held 
case re-submitted to the grand jury, under this to be waived: State v. Harris, 38-242. 

5 7 4 3 . P l e a d i n g o v e r ; final j u d g m e n t . 4358. If the demurrer is over
ruled, the defendant has a right to put in a plea. If he fails to do so, final 
judgment may be rendered against him on the demurrer, and, if necessary, a 
jury may be impaneled to inquire and ascertain the degree of the offense. 
[R.",§4713; C , ' 5 1 , §2955.] 

Where, upon the overruling of a demurrer valid, and t h a t defendant could not, upon 
to the indictment, the court proceeded to t ry motion in arrest of judgment , have it set 
defendant as though the plea of not guil ty aside and interpose the plea of not gu i l ty : 
had been entered, and the j u ry returned a ver- State v. Greene, 66-11. 
diet of guilty, held, t h a t the conviction was 

C H A P T E R 23. 

OF PLEAS TO THE INDICTMENT. 

5 7 4 4 . "What a l l o w e d . 4359. There are but three pleas to an indictment. 
A plea of: 

1. Guilty; 
2. Not guilty; 
3. A former judgment of conviction or acquittal of the offense charged, 

which may be pleaded with or without the plea of not guilty. [R., § 4714; 
C , '51, § 2957.] 

The whole object of j u ry trials in criminal was a plea upon which the trial was h a d : 
cases is to ascertain whether the accused is State v. Foster, 40-303. 
guilty or not guilty, and it is not proper for Pleas of not guilty, and of former convic-
the plea to form an issue upon a fact which, tion or acquittal, may be pleaded together, 
al though it may be an item of evidence, is Where the plea of former conviction or ac-
not conclusive as to the innocence of defend- quittal only was interposed, and defendant 
ant . Therefore, held, tha t in a prosecution was found guil ty thereof and did not ask to 
for the sale of intoxicating liquors without a plead over, held, that judgment of conviction 
license, the plea tha t defendant had a license was properly entered without further trial as 
did not raise a proper issue for t r ia l : Peters v. to his gui l t : State v. Green, 16-239. 
State, 3 G. Gr., 74. If it is proved that the former conviction or 

The fact that the record does not show tha t acquittal was obtained by fraud or collusion it 
any plea was interposed by defendant will not may be disregarded: Ibid. 
warran t the reversal of a conviction in the And see § 5862 as to judgment on plea of 
lower court. I t will be presumed that there former conviction or acquittal. 

5 7 4 5 . E n t r y ; f o r m . 4360. The plea maybe entered on the record, sub
stantially, in the following f^rm: 

1. A plea of guilty. u The defendant pleads that he is guilty of the offense 
charged in the indictment." 

2. A plea of not guilty. " The defendant pleads that he is not guilty of the 
offense charged in the indictment." 
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3. A plea of former conviction or acquittal. " T h e defendant pleads tha t 
he has formerly been convicted or acquitted (as the case may be) of the of
fense charged in the indictment, by the judgment of the court of • (nam
ing it), rendered on the • day of , A. I) . 18— (naming the time)." [R., 
§1715.] 

5 7 4 6 . P l e a of gui l ty . 4361. The plea of guilty can only be put in by the 
defendant himself in open court. [R., § 4716.] 

The fact tha t defendant pleads guilty upon A plea of guilty, even though m a d e w h e n 
an expression of opinion by the district attor- the defendant is under no obligation to plead, 
ney that the court will thereupon impose a consti tutes an admission of guilt which m a y 
fine of not exceeding a certain amount does be shown in evidence against h im: State v. 
not entitle him to a new trial in the event of Briggs, 68-416. 
sentence for the payment of a greater fine: 
State v. Beininghaus, 43-149. 

5 7 4 7 . W i t h d r a w a l of p lea of g u i l t y . 4362. At any time before 
judgment, the court may permit the plea of guilty to be withdrawn, and 
other plea or pleas substituted. [R., § 4717; C , '51, § 2961.] 

The court should, on application, allow de- I t is error to refuse to allow defendant to 
fendant to wi thdraw his plea of guilty, for wi thdraw his plea and file a motion to set aside 
the purpose of raising the objection that the the indic tment on the ground that the g r a n d 
indictment charges more than one offense: j u r y was not properly selected (g 5722): State 
State v. Abrahams, 6- t l7 . v. Hale, 44-96. 

Under this section defendant has the r ight W h e r e j u d g m e n t was entered upon a plea 
to wi thdraw the plea of guilty and substi tute of guilty, and a motion for leave to w i t h d r a w 
therefor a different one: State v. Oehlshlager, such plea and for new trial was filed, based on 
38-297. the ground tha t defendant was surprised by 

Where defendant pleaded guilty before a the punishment inflicted being greater t h a n 
justice of the peace, and sentence was passed expected, held, tha t the alleged ground of sur-
thereon, held that , on appeal to the district prise was not sufficiently established to en t i t l e 
court, such plea might be wi thdrawn: State the defendant to relief: State v. Buck, 59-382. 
v. Kraft, 10-330; State v. Abrahams, 6-117; 
State 0. Farlee, 74-451. 

5 7 4 8 . P l e a of n o t gu i l ty . 4363. The plea of not guilty is a denial of 
every material allegation in the indictment; and all matters of fact may be 
given in evidence under it, except a former conviction or acquittal. [R., 
§ 4718.] 

The plea of not guilty may be entered by defendant 's counsel in the absence of de fendan t : 
State v. Jones, 70-505. 

5 7 4 9 . C o n v i c t i o n or acqui t ta l a bar . 4364. A conviction or acquittal 
by a judgment upon a verdict shall bar another prosecution for the same of
fense, notwithstanding a defect in form or substance in the indictment on 
which the conviction or acquittal took place. [R., § 4719.] 

D i s m i s s a l of p r o s e c u t i o n : Defendant be
ing put upon trial under charge of a public 
offense, it is not within the scope of the au
thority of either the prosecuting at torney or 
of the court to take the case from the ju ry of 
his own arbitrary will and without a control
ling cause, and again hold defendant to trial 
on the same charge, al though it be newly pre
sented. Such proceeding amounts to an ac
quittal, and mav be pleaded as a bar : State v. 
Callendine, 8-288. _ 

A nolle prosequi may be entered before t he 
trial is entered upon, but after plea and the 
ju ry is sworn and the evidence is in it will 
amount to an acquit ta l : Ibid. 

The fact tha t material witnesses for the pros
ecution cannot be called because their names 
are not indorsed on the indictment will not be 
such a peremptory or controlling cause as to 
justify the court in dismissing the case: Ibid. 

D e f e c t i v e v e r d i c t : Although defendant 
is put upon trial on a good indictment, yet if 

the verdict is so defective tha t no j u d g m e n t 
can be rendered upon it, it may be set aside 
and defendant again put on trial. The defect
ive verdict will not amount to an acqui t t a l : 
State v. Redman, 17-329; State v. Arthur, 2 1 -
t>OQ 

D i s c h a r g e of j u r y : The fact t h a t in the 
exercise of sound discretion the j u ry is dis
charged for failure to agree does not enti t le 
defendant to be released as having been once 
in jeopardy: State v. Vaughan, 29-286. 

Where , after all the evidence had been in
troduced, the judge, on receipt of a te legram 
announcing the sickness of his wife, adjourned 
court for a few days to go home, and, on the 
day to which the court was adjourned, by tele
gram adjourned court over the term, held, 
tha t there was sufficient cause to war ran t t he 
adjournment in the discretion of the judge , 
and tha t defendant could not, on a subsequent 
trial, plead previous j eopardy : State v. Tat-
man, 59-471. 
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N e w t r i a l : The grant ing of a continuance 
because of the inability of prosecution to in
troduce material evidence which was notr be
fore the grand jury , and notice of which was 
not given to defendant before the trial, will 
not bar a subsequent trial in pursuance of such 
continuance: State v. Parker, 66-586; State v. 
Falconer, 70-416. 

M o t i o n i n a r r e s t of j u d g m e n t : Where, 
after verdict, a motion by defendant in arrest 
of judgment is sustained, the proceeding can
not be relied upon, in a subsequent prosecution 
for the same offense, as constituting a previous 
conviction or acquittal under this section: 
State v. Clark, 69-196. 

Fraudulent acquittal or conviction: 
Where a person guilty of a criminal act pro
cures a fraudulent conviction or acquittal by 
collusion, the state may elect to t reat the ac
tion of the magistrate as a farce and the judg
ment a nullity, and it may commence a new 
prosecution : State v. Green, 16-239. 

Where a defendant relies upon a plea of a 
former conviction, and the state claims that it 
is not concluded thereby for the reason that it 
was fraudulently obtained, the burden of proof 
is upon the state to establish the f raud: State 
v. Maxwell, 51-314. 

Where the same act constitutes two 
c r i m e s : A previous prosecution for an act as 
constituting one crime will not bar a subse
quent prosecution for a greater crime com
mitted in the same act. For instance, a 
prosecution for assault will not bar a subse
quent prosecution for a riot committed m the 
same transaction: Scott v. United States, Mor., 
142. 

A conviction for assault and battery will 
not bar a subsequent prosecution for assault 
wi th intent to do great bodily injury, com
mitted in the same ac t : State v. Foster, 33-525. 

The charge of an assault upon two persons 
is, in a legal sense, so far different from an as
sault upon one, tha t proof of the commission 
of the act in regard to one will not sustain an 
indictment charging an assault upon two ; 
therefore, in a subsequent indictment for as
sault and battery upon one of the persons 
named, defendant could not show, under a 
plea of former conviction or acquittal, a judg
ment under an indictment for an assault upon 
two. Such reasoning does not apply, how
ever, to an indictment for an assault by two. 
In such case either one may be acquitted either 
on a joint or on a separate indic tment : State 
v. McClintock. 8-203. 

The act of using a building for the keeping 
of intoxicating liquors wi th intent to sell in 
violation of law, and tha t of using a building 
for the sale of the same in violation of law, 

are each by statute declared to be the crime of 
nuisance. Therefore a conviction for nuisance 
committed in one of these two ways will bar 
a prosecution for the same crime committed 
in the other way in the same building prior to 
the first indictment: State v. Layton, 25-193. 

Where a person by one muscular action and 
one volition passed four forged checks, held, 
tha t he committed one crime, and that a con
viction for passing one of such checks would 
bar a subsequent prosecution as to the others: 
State v. Egglesht, 41-574. 

Former conviction or acquittal for larceny 
will bar a subsequent prosecution for larceny 
from the person in the same act : State v. 
Gleason, 56-203. 

A conviction for permit t ing a certain minor 
to remain in a saloon and play billiards at one 
date will not bar a prosecution for allowing 
another minor to do the same at another da te ; 
State v. Deriehs, 42-196. 

Crime against state and United States: 
The crime of counterfeiting the coin of the 
United States may be punished under state 
law, congress not having attempted to exer
cise the exclusive power of punishing such 
offenses: State v. McPherson, 9-53. 

Offense a g a i n s t s t a t e a n d c i t y : An or
dinance of a city punishing an act which is 
punishable under the laws of the state is not, 
on tha t account, void. The act may be pun
ished under both without violating any consti
tutional principle: Blootnfield v. Trimble, 54-
399. 

Acts for which conviction might have 
b e e n h a d : Where it appeared that , under a 
previous prosecution for selling intoxicating 
liquor described as stomach bitters, defendant 
was in fact tried for all offenses for sales of in
toxicating liquors, held, tha t ho could not be 
prosecuted a second t ime for the sale of dan
delion bitters during the time covered by the 
first prosecution: State v. Sterrenberg, 69-544. 

E v i d e n c e a s t o i d e n t i t y of o f fense : 
Where defendant pleaded a former conviction 
before a justice of the peace, held proper to 
ask the justice before whom the former con
viction was claimed to have been had whether 
the offense then charged was the same as testi
fied to by the witnesses on the last trial, and 
whether the evidence was the same: State v. 
Maxwell. 51-314. 

P l e a d i n g o v e r : After verdict against the 
defendant on a plea of former conviction or 
acquittal, not accompanied with the plea of 
not guilt}', if he does not ask to plead over, he 
may be sentenced without further t r ia l : State 
v. Green, 16-239. 

See, further, notes to following section. 

5 7 5 0 . I n different degree . 4365. When the defendant has been con
victed or acquitted upon an indictment for an offense consisting of different 
degrees, the conviction or acquittal shall be a bar to another indictment for 
the offense charged in the former or for any lower degree of that offense, or 
for an offense necessarily included therein. [R., § 4720.] 

C o n v i c t i o n of a l o w e r d e g r e e of of
f e n s e : A verdict of guilty in a lower degree 
of the crime than that charged in the indict
ment , or guilty of a crime necessarily included 
in tha t charged, operates as an acquittal of a 
higher degree or a higher crime, and defend

ant cannot, after having secured a reversal, be 
again put upon trial for a higher degree or a 
higher crime than tha t of which he was con
victed : State v. Tweedy, 11-350; State v. Clem-
ons, 51-274. 

Nor will the fact tha t defendant, being put 
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on trial a second time for the higher degree or larceny in the crimes of larceny from a dwell-
higher crime, is again found guilty of only the ing-house in the night-time and robbery, a 
lower degree or lower crime of which he was previous conviction or acquittal for one of such 
previously convicted, render the error in im- crimes will bar a subsequent prosecution for 
properly putting him on trial a second time of the other. In the prosecution for the one 
the higher degree or higher crime, error with- crime the defendant might be convicted of the 
out prejudice: State v. Tweedy, 11-350. included crime: State v. Mikesell, 70-176. 

Where the same essential element is in- See notes to preceding section; also Const., 
eluded in two or more crimes, as, for instance, art. 1, § 12, and notes. 

5 7 5 1 . J u d g m e n t , When a bar. 4366. The judgment for the defendant 
on a demurrer, except where it is otherwise provided, or for an objection to its 
form or substance taken on the trial, or for variance between the indictment 
and the proof, shall not bar another prosecution for the same offense. [R., 
§ 4721.] 

5 7 5 2 . P l e a en tered b y court . 4367. If the defendant fail or l-efuse to 
answer the indictment by demurrer or plea, a plea of not guilty must be en
tered by the court. [R.,'§ 4722; C , '51, § 2963.] 

Where, upon the overruling of a demurrer arrest of judgment, have it set aside, and in
to the indictment, the court proceeded to try terpose the plea of not guilty: State v. Greene, 
defendant as though the plea of not guilty had 66-11. 
been entered, and the jury returned a verdict It does not constitute reversible error to put 
of guilty, held, that the conviction was valid, defendant on trial without a plea having been 
and that defendant could not, upon motion in entered: State v. Hayes, 67-27. 

C H A P T E R 24. 

OF CHANGE OF V E N U E I N CRIMINAL OASES. 

5 7 5 3 . O n defendant 's appl icat ion . 4368. In all criminal cases which 
may be pending in any of the district courts of this state, any defendant 
therein may petition the court for a change of venue to another county. 
[R., §4727; C , '51, § 3270.] 

5 7 5 4 . W h a t stated. 4369. Such petit :on must set forth the nature of 
the prosecution, the court where the same is pending, and that such defendant 
cannot receive a fair and impartial trial owing to the prejudice of the judge, 
or to excitement or prejudice against him in such count}7, and must verify the 
same bv his affidavit stating the same to be true as he verily believes. [R., 
§4728 ; "C . ' 51 , §3271.] 

Where the petition is based upon the preju- affidavit to prove the facts necessary to entitle 
dice of the judge, the statute does not require the prisoner to a change of venue: State v. 
affidavits in support thereof, nor contemplate Mooney, 10-506. 
the introduction of testimony, but the judge is As to counter-affidavits, see § 5757 and 
not required to allow a change in such case as notes. 
a matter of course: State v. Mewherter, 46-88. As to the sufficiency of the petition and affi-

An attorney appointed by the court to de- davits, see ^ 5759 and notes, 
fend a prisoner is not incompetent to make an 

5 7 5 5 . Verif ied. 4370. When the ground alleged in the petition is excite
ment and prejudice against him in the county, it must be verified by three 
disinterested persons, residents of the county from which the change is sought, 
in addition to the petitioner himself. [R., § 4729.] 

5 7 5 6 . N e e d n o t s t a t e fac t s . 4371. The petition need not state the facts 
upon which the belief of the petitioner, or other person verifying the same, is 
founded, but may allege the belief of the particular ground thereof in general 
terms. [R., § 4730.] 

5 7 5 7 . A d d i t i o n a l t e s t i m o n y . 4372. The court may receive additional 
testimony, by affidavits only, either on the part of the defendant or the state, 
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when the alleged ground in the petition is excitement and prejudice in the 
county against the petitioner. [R., § 4731.] 

is no such prejudice against the defendant in 
the county as to entitle him to the change : 
State v. Wells, 46-662. 

Upon an application for a change of venue 
in a prosecution for violation of a city ordi
nance it is not improper to consider counter-
affidavits of the citizens of the city that there 

5758. Piled with clerk. 4373. The petition and affidavits, if any, must 
be filed with the clerk, and are parts of the record. [R., § 4732.] 

5759. Court's discretion. 4374; 17 G. A., ch. 171; 18 G-. A., ch. 9. 
The court, in the exercise of a sound discretion, must decide the matter of the 
petition, when fully advised, according to the very right of it. [R., § 4733; 
C, '51, § 3272.] 

D i s c r e t i o n of t h e c o u r t : The question of 
allowing the change rests in the sound dis
cretion of the court, and unless such discretion 
has been abused the supreme court, on appeal, 
will not interfere with the decision: State v. 
Ostrander, 18-435, 447; State v. Ross, 21-467; 
State v. Collins, 32-36; State v. Fetter, 32-49; 
State v. Beck, 73-616. 

But this discretion is not absolute, nor an 
arbitrary discretion: Slate v. Hutchinson, 27-
212. 

If it appear that this discretion has been im
properly exercised, the action of the court will 
be reviewed and reversed; and in a particular 
case the refusal to gran t a change was held 
er ror : State v. Canada, 48-448. 

The rule that the court is to pass upon the 
question of grant ing a change of venue in the 
exercise of a sound discretion applies to cases 
where the change is asked on the ground of 
prejudice of the judge, or excitement and 
prejudice of the people of the county, and al
though these grounds may be averred in the 
very language of the statute they do not en
title the prisoner to a change as a matter of 
r ight (explaining State v. Nash, 7-347; State 
v. Mooney, 10-506): Slate v. Arnold, 12-479; 
Gordon v. State, 3-410; State v. Barrett, 8-536. 

In a particular case, held, tha t the showing 
for a change was sufficient to render the ac
tion of the court in refusing it erroneous: 
State v. Nash, 7-347. 366. 

Abuse of discretion in denying a change of 
venue must be made to appear, or the decision 
of the court will not be interfered with, even 
when the ground alleged is the prejudice of 
the j udge : State v. Ray, 50-520; State v. 
Knight, 19-94; State v. Ingalls. 17-8; State v. 
Freeman, 27-333: State v. Mewherter, 46-88. 

Where the record fails to show that the evi
dence is all that was produced on the hearing 
of the application for change of venue, the 
supreme court cannot pass upon the correct
ness of the action of the lower cour t : State v. 
Mailing, 11-239; State v. Leis, 11-416. 

To justify a reversal of the case for the ac
tion of the judge in overruling a motion for a 
change of venue, the record must show af
firmatively that there was an abuse of the dis
cretion reposed in the court in determining 
the same: State v. Hale, 65-575. 

Therefore, where an affidavit for a change 
of venue was a mere s tatement of the belief 
of the applicant that the judge was prejudiced, 
founded on alleged facts ot the existence of 
which the applicant had no personal knowl
edge, held, that such affidavit was insufficient 

to overcome the presumption arising from the 
action of the court in denying the application: 
Ibid. 

Where a showing for a change is based on 
the ground of excitement or prejudice of the 
inhabitants of the county, and is resisted by 
affidavits on the part of the state, the supreme 
court will, on appeal, be slow to interfere 
with an order denying the change. The rec
ord must show tha t there was an abuse of dis
cretion in determining the ma t t e r : State v. 
Williams, 63-135. 

Though the petition for a change is based 
upon the prejudice of the judge, and shows 
sufficient ground, if true, to require a change, 
it does not follow tha t the change should be 
granted as a mat ter of course. The judg& 
may consult his own feelings, as well as the 
papers, and grant or deny the change as he 
m a y think the r ight demands, in the exercise 
of a sound discretion. In a particular case, 
held, tha t the showing for a change was not 
sufficient to require the reversal of the action 
of the court in refusing i t : State v. Foley, 
65-51. 

In a particular case, held, tha t the showing 
for a change was not sufficient to necessitate a 
reversal: State v. Perigo, 70- 657. 

Where an application was made for change 
of venue on account of prejudice of the judge, 
and overruled, and subsequently, in response 
to an objection to a juror made by defendant, 
the judge remarked that he intended to give 
the defendant a better ju ry than he was en
titled to, held, tha t this remark showed preju
dice on the part of the judge, and tha t the 
motion for a change should have been sus
tained : State v. Read, 49-85. 

I t does not follow that because a change of 
venue on the ground of prejudice of the in
habitants of the county has been improperly 
denied, and the case is reversed on that ground, 
tha t when the case comes on for trial anew 
the defendant will be entitled to such change 
on the affidavits before filed: State v. Nash. 
7-347, 374. 

Error in overruling an application for 
change of venue will not entitle the defendant 
to a release on habeas corpus: Jackson v. Boyd, 
53-536. 

In civil cases, see § 3795 and notes. 
I n p o l i c e c o u r t : There is no provision for 

change of venue in proceedings before a police 
court for violation of a city ordinance. The 
provisions in tha t respect with reference to 
prosecutions before justices of the peace do 
not apply: Zelle v. McHenry, 51-572. 
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Affidavits: Where the petition is based but the judge is not required to allow a change 
upon the prejudice of the judge, the statute in such case as a matter of course: State v. 
does not require affidavits in support thereof, Mewherter, 46-88. 
nor contemplate the introduction of testimony, „ 

5760. To w h a t c o u n t y . 4375. If sustained, the court must, if the ground 
alleged be the prejudice of the judge, order the change of venue to the most 
convenient county in an adjoining district to which no objection exists. [R., 
§4734; C , '51, §*3272.] 

For other provisions as to change of venue, see § 242. 

5761. Same. 4376. If sustained on the ground of excitement and prej
udice in the county, it must be awarded to such county in the same district in 
which no such objection exists. [R., § 4735; C , '51, §" 3272.] 

5762. D u t y of clerk. 4377. Upon the making of the order, if there be 
but one defendant in the case, unless all have joined in the petition, the clerk 
must make out and certify a transcript of all papers on file in the case, includ
ing the indictment, and file the same in his office; and a certified copy of all 
record entries, and all the original papers on file must be, without unnecessary 
delav, transmitted to the clerk of the court to which the change of venue is 
ordered. [R., § 4736; C , '51, § 3273.] 

The transcript of record entries which is It is not error to allow the clerk of the court 
required to be made by the clerk in transfer- from which a change of venue is taken to 
ring the case upon change of venue to another amend his certificate by interlineation to sup-
county does not include the indictment itself, ply an omission, there being no question as to 
which is required to be transmitted in its orig- the truthfulness of the amendment: State v. 
mai form: Sharp v. State, 2-454. Gibson, 29-295. 

5763. Where more than one defendant. 4378. If there be more than 
one defendant in the case, and all the defendants have not joined in the peti
tion, the clerk, upon the making of such order, must, without unnecessary de
lay, make out and certify a transcript of all entries appearing on the record, 
and of all the papers on file in the case, including the indictment, and transmit 
the transcript so certified to the clerk of the court to which the change of 
venue is ordered, retaining the originals. [R., § 4737.] 

5 7 6 4 . D u t y of sheriff. 4379. If a defendant who has applied for a change 
of venue, which has been ordered, be in custody, the sheriff of the county 
from which the venue is changed, must, on the order of the court, transfer and 
deliver such defendant to the sheriff of the county to which such change is 
allowed, and upon such transfer and delivery, with a certified copy of such 
order, the sheriff last mentioned must receive and detain the defendant in his 
custody until legally discharged therefrom, and give a certificate of such de
livery." [R., § 4738; C , '51, § 3274.] 

5765. Proceed ings . 4380. The court to which such change of venue is 
granted must take cognizance of the cause, and proceed therein to trial, judg
ment, and execution, in all respects as if the indictment had been found by the 
grand jury impaneled in such court. [R., § 4739; C , '51, § 3275.] 

Where an indictment upon which defendant is not filed in the court in which the trial is 
is put on trial appears to have been properly had: Sharp v. State, 2-454. 
found in the county from which the change is As to bad in court to which transferred, see 
taken, and no objection is made thereto until § 5770 and notes. 
EL*ter verdict, defendant cannot object that it 

5766. Cost of change . 4381. In all changes of venue under the provis
ions of this chapter, the county from which the change of venue was taken 
shall pay the expenses and charges of removing, delivering, and keeping the 
defendant, and all other expenses necessary and consequent upon such change 
of venue and'the trial of such defendant, which shall be audited and allowed 
by the court trying such case. [R., § 4740; C , '51, § 3276.] 

Under this section, in all cases of change of moved is liable to the county wherein the trial 
venue, the county from which the case is re- is had for all the costs and expenses of the 
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trial of the case, and not merely for the costs where one county takes original jurisdiction 
which may be taxed against accused in case of a crime committed in an adjoining county 
of conviction: Jones County v. Linn County, but within five hundred yards of the boundary 
68-63. line between t h e m : Floyd County v. Cerro 

An indorsement by the judge, not purport- Gordo County, 47-186. 
ing to act as the court, recommending the al- This section does not declare that costs made 
lowance of an amount for costs, held, not an by defendant shall be paid by the county, and 
audi t ing and allowance binding upon the it does not render the county liable for defend-
county: Barnes v. Marion County, 54-482. ant 's costs of abstract, transcript, etc , on an 

The provisions of § 5121, that where costs appeal in which the judgment against him is 
are paid by a county other than the one where reversed: State v. Rainsbarger, 74-539, 
the offense was committed the latter county See, also, §§ 5121 and 5771. 
shall be liable to the county in which it is tried 
for the costs of such trial, does not apply 

5 7 6 7 . Sheriffs' fees . 4382. Sheriffs, for delivering prisoners under the 
provisions of this chapter, are entitled to the same fees therefor as are allowed 
for the conveyance of convicts to the penitentiary. [R., § 4741; C , '51, 
§ 3277.] 

5 7 6 8 . Transfer p r o s e c u t i o n s to ob ta in jury . 4383. When any dis
trict judge in this state is satisfied from his own knowledge or otherwise, that 
any organized county in his district does not contain a sufficient number of in
habitants possessing the qualifications of jurors to compose grand and trial 
jurors for the presentment and trial of any person or persons charged with 
the commission of an offense in said county requiring the intervention of a 
grand jury, said judge shall make an order transferring all prosecutions for 
such offenses committed in said county to the next nearest county in the same 
judicial district possessing the requisite number of inhabitants qualified to 
serve as jurors. [R., § 4742.] 

5 7 6 9 . I n vaca t ion . 4384. Said order may be made by the judge in va
cation, or by the court, and the district court of the county to which said 
prosecution may be transferred, shall have full and complete jurisdiction of 
the offense, and the person or persons charged with committing the offense 
may be indicted and tried in the county to which the prosecution is so trans
ferred, in the same manner as though the offense had been committed in said 
county. [R., § 4743.] 

5770. Appearance in county to which transferred. 4385. When 
any prosecution has been transferred by the court or judge under the provis
ions of this chapter, the person charged with committing the offense shall be 
required to appear at the next succeeding term of the district court of the 
county to which the prosecution is transferred, and shall give bond accord
ingly, and the court or judge may require all material witnesses in behalf of 
the prosecution to enter into cognizance for their appearance at the district 
court of the county to which the prosecution is transferred. [R., § 4744.] 

The clerk of the court to which the change The requirement that in case of a change of 
is granted has power to take a recognizance for venue the accused shall give a new bond to 
the appearance of the prisoner: State v. Mer- appear, etc., is directory, and does not operate 
riheiv, 47-112. to release the sureties on the original bail 

The form of bond required under this sec- bond, who are still responsible for his appear-
tion is substantially the same as that prescribed ance : State v. Brown, 16-314. 
by §5983: Ibid. 

5 7 7 1 . Costs . 4386. The county in which the offense was committed, and 
from which the prosecution was transferred, shall pay all the costs attending 
the prosecution. [R., § 4745.] 

5 7 7 2 . N o a p p e a l f r o m order. 4387. No appeal or writ of error shall 
lie from any order for the transfer of prosecutions made under the provisions 
of this chapter. [R., § 4746.] 

5 7 7 3 . P e n d i n g cases . 4388. The provisions of this chapter apply to 
prosecutions or charges now pending, or that may hereafter be instituted for 
offenses heretofore or hereafter committed. [R., § 4747.] 
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C H A P T E R 25. 

OF THE FORMATION OF TRIAL J U E Y . 

5 7 7 4 . H o w f o r m e d . 4389. The jury for the trial of criminal actions is 
selected, drawn, and summoned as provided in the code of civil practice. [R., 
§ 4751.] 

As to waiving ju ry trial, see notes to § 5735. 
As to the selection, drawing and summoning of the jurors , see §§ 305-323 and notes. 

5 7 7 5 . B a l l o t s p r e p a r e d . 4390. At the opening of the court, the clerk 
shall prepare separate ballots, containing the names of the persons returned 
as jurors, which shall be folded each in the same manner, as near as may be, 
and so that the name thereon shall not be visible, and must deposit them in a 
box to be kept for that purpose. [R., § 4752; C , '51, § 2964.] 

The provisions of this section are directory; these provisions to be carried o u t ; or unless it 
and the failure of the clerk to comply there- be otherwise shown t h a t some substant ia l 
wi th will not amount to error sufficient to re- prejudice has resulted to defendant : State v. 
verse the judgment , unless it be shown tha t Gillick, 7-287. 
the court, on application, refused to require 

5 7 7 6 . A t t a c h m e n t for a b s e n t j u r o r s . 4391. When the indictment is 
called for trial and before drawing the jury, either party may require the 
names of all the jurors in the panel to be called, and that an attachment issue 
against those who are absent, but the court may, in its discretion, wait or not 
for the return of the attachment. [R., § 4753 ;"C., '51, § 2965.] 

Where the court had, earlier in the term, While the defendant may, under this section, 
excused four jurors on their own statements, insist on a t t achment issuing for ju rors who 
not under oath, but without objection at the are absent from the original panel, he mus t 
time on the part of the defendant, held not insist on tha t r ight before the jun? is called; 
error, when defendant's case was called for otherwise he cannot object to a juror because 
trial, to refuse to issue a t tachment to compel he is not a member of the original pane l : State 
the attendance of the jurors thus excused: v. Miller, 53-84. 
State v. Ostrander, 18-435, 448. 

5 7 7 7 . D r a w i n g j u r o r s . 4392. Before the name of any juror is drawn 
the box must be closed and shaken, so as to intermingle the ballots therein, 
and the clerk shall draw such ballots without seeing the names written on 
them, from the box, through the top or lid thereof. [R., § 4754; C., '51, 
§ 2966.] 

5 7 7 3 . B a l l o t s k e p t s e p a r a t e . 4393. When the jury is completed, the 
ballots containing the names of the jurors sworn must be Jaid aside and kept 
apart from the ballots containing the names of the other jurors, until the jury 
so sworn is discharged. [R., § 4755; C , '51, § 2967.] 

5 7 7 9 . R e t u r n e d t o b o x . 4394. After the jury is so discharged, the bal
lots containing their names must be again folded and returned to the box, and 
so on, as often as a trial is had. [R., § 4756; C , '51, § 2968.] 

5 7 8 0 . J u r o r a b s e n t . 4395. If a juror be absent when his name is drawn 
or be set aside or excused from serving on that trial, the ballot containing his 
name must be folded and returned to the box as soon as the jury is sworn. 
[R., §4757; C , '51, §2969.] 

5 7 8 1 . T a l e s m e n . 4396. If by reason of there being one or more juries 
impaneled, or for any other reason, there should not remain any ballots un
drawn, or if in consequence of jurors being set aside no jury can be obtained 
from the list of those returned by the sheriff for the trial of issues, the court 
may order the sheriff, or if he be a party to or interested in the cause, some 
other person, to summon jurors from the bj'-stanclers, or other persons, who 
shall be returned for the trial of the indictment. [R., § 475b; C , '51, § 2970.] 

VOL. I I —104 
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The disqualifying interest of the sheriff here Where the court, prior to the commence-
referred to need not be a pecuniary interest; ment of a criminal case and without knowl-
§ 485 applies in criminal cases: State v. Har- edge that the ju ry could not be obtained from 
din, 46-623; Harrimanv. State, 2 G. Gr. ,270- the regular panel, ordered that a special venire 
281. be issued, and forty persons were summoned 

The provisions of § 3f0, for drawing addi- to act as jurors, and afterwards, the regular 
tional jurors to fill the panel, are directory, panel being exhausted in securing a jury in 
and a simple disregard of such provisions, such case, jurors were called from this special 
where error does not affirmatively appear, is panel, in the order in which their names ap-
no t sufficient to authorize reversal of judg- peared thereon, held, tha t the action of the 
m e n t : State v. Harris, 64-287. court was not erroneous: State v. Ryan, 70-

When special jurors are summoned on a 154. 
special venire to fill up a ju ry for the trial of Where the panel had been reduced by ex-
a particular case it is not error to call them cusing jurors unt i l it consisted of eighteen 
successively in the order in which they are members, nine of whom were absent acting 
summoned, but it is better to place their as jurors in another case, held, that it was not 
names on ballots and draw as in selecting error for the court to order the jury to be corn-
regular jurors, and this is the proper practice pleted from the by-standers without waiting 
when they are summoned for the entire t e r m : for the re turn of the other jurors : State v. 
State v. Green, 20-424. McCahill, 72-111. 

5782. Number. 4397. The jury consists of twelve men accepted and 
sworn to try the issue. [R., § 4759; C, '51, § 2971.] 

Where it appeared tha t the jury , after being See, further, notes to § 5805. 
impaneled, were sworn " the t ru th to speak As to trial by less than twelve, see notes to 
upon the issues joined," held, that the oath § 5735. 
was sufficient: Wroeklege v. State, 1-167. 

CHAPTER 26. 

OF CHALLENGING T H E J U R Y . 

5783 . Challenge. 4398. A challenge is an objection made to the trial 
jurors, and is of two kinds: 

1. To the panel; 
2. To an individual juror. [R., § 4760; C, '51, § 2972.] 
5784. No severance. 4399. When several defendants are tried together, 

they are not allowed to sever their challenges, but must join therein. [R., 
§4761; C, '51 , § 2973.] 

5785. To panel . 4400. A challenge to the panel can be interposed only 
on the ground that they were not selected, drawn, or summoned as prescribed 
by law. [R., § 4762; C., '51, § 2974.] 

I t is not a ground for a challenge to the as to the prisoner's sani ty : State v. Arnold, 
panel that the jurors may have heard the evi- 12-479. 
dence in a preliminary inquiry, under § 6018, 

5786. W h e n and how taken. 4401. A challenge to the panel must be 
taken before a challenge to any individual juror, and must be in writing, 
specifying distinctly and plainly the facts constituting the ground of challenge. 
[R., §4763; C, '51 , §2975.] 

A challenge to the panel cannot be made as they really exist, and make any challenges 
after challenges to individual ju rors : State v. to the panel which he intends to raise, before 
Davis, 41-311. challenging individual j u ro r s : State v. Bryan, 

If a venire is re turned so as to show its de- 40-379. 
fects, the defendant mus t ascertain the facts 

5787. Tr ial of challenge. 4402. A challenge to the panel may be taken 
by either party, and upon the trial thereof the officers, whether judicial or 
ministerial, whose irregularity is complained of, as well as any other persons, 
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may be examined to prove or disprove the facts alleged as the ground of the 
challenge. [R., § 4764; C , '51, § 2976.] 

This section does not provide how the officer such examination be by affidavit, and refuse 
whose irregularity is complained of shall be to hear oral evidence: State v. Linde, 54-139, 
examined, and the court may require that 

5788. Effect of a l l o w a n c e . 4403. If the facts of the challenge be al
lowed by the court, the jury must be discharged so far as the trial of the in
dictment in question is concerned. If it be disallowed, the court shall direct 
the jury to be impaneled. [R., § 4765; C , '51, § 2977.] 

5789. T o i n d i v i d u a l j u r o r . 4404. A challenge to an individual juror 
may be taken orally, and is either: 

1. For cause; 
2. Peremptory. [R., § 4766; C , '51, § 2978.] 
5790. F o r cause . 4405. A challenge for cause may be made, either by 

the state or by the defendant; it must distinctly specify the facts constituting 
the causes of challenge, and may be made for any of the following causes: 

1. A previous conviction of the juror of a felony; 
2. A want of any of the qualifications prescribed by statute to render a 

person a competent juror; 
3. Unsoundness of mind, or such defects in the faculties of the mind or the 

organs of the body, as render him incapable of performing the duties of a 
juror; 

4. Affinity or consanguinity, within the ninth degree, to the person alleged to 
be injured by the offense charged, or on whose preliminary information, or at 
whose instance the prosecution was instituted, or to the defendant, to be com
puted according to the rule of the civil law; 

5. Standing in the relation of guardian and ward, attorney and client, mas
ter and servant, or landlord and tenant, or being a member of the family of 
the defendant, or of the person alleged to be injured by the offense charged, 
or on whose preliminary information, or at whose instance the prosecution 
was instituted, or in his employ on wages; 

6. Being a party adverse to the defendant in a civil action, or having been 
the prosecutor against, or accused by him, in a criminal prosecution; 

7. Having served on the grand jury which found the indictment, or on a 
coroner's jury which inquired into the death of a person whose death is the 
subject of the indictment; 

8. Having served on a trial jury, which has tried another defendant for the 
offense charged in the indictment; 

9. Having been on a jury formerly sworn to try the same indictment and 
whose verdict was set aside, or which was discharged without a verdict, after 
the cause was submitted to i t ; 

10. Having served as a juror, in a civil action brought against the defend
ant, for the act charged as an offense; 

11. Having formed or expressed such an opinion as to the guilt or innocence 
of the prisoner as would prevent him from rendering a true verdict upon the 
evidence submitted on the trial; 

12. Because of his being bail for any defendant in the indictment; 
13. Because he is defendant in a similar indictment, or complainant or private 

prosecutor against the defendant or any other person indicted for a similar 
offense; 

14. Because he is, or, within a year preceding, has been engaged or inter
ested in carrying on any business, calling, or employment, the carrying on 
of which is a violation of law, and when the defendant is indicted for a like 
offense; 

15. Because he has been a witness, either for or against the defendant, on 
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the preliminary trial or before the grand iury. [R §§ 4767-71; C , '51, 
§§ 2982-86.] 

[The word " indicted," in the second line of % 13, is not in the original rolls, but is retained as 
in the printed Code, as having probably been inserted by the editor.] 

Q u a l i f i c a t i o n s : See ?'§ 305-323 and notes, to the business of saloon-keeping and to the 
Having served on a jury in the trial 

o f a n o t h e r d e f e n d a n t : The provision of 
this paragraph refers to cases where two or 
more defendants have been jointly indicted 
for the same offense, and have had separate 
t r ia ls : and not to cases where two defendants 
are separately indicted, although, the offenses 
may be of the same k ind : State v. Sheeley, 15-
404'; State v. Leieht, 17-28. 

H a v i n g f o r m e d o r e x p r e s s e d a n o p i n 
i o n : Under the provisions of this section, an 
opinion of a juror in regard to some of the 
transactions involved in the case is not suffi
cient to disqual ify him. In order to disqualify, 
t he opinion must be as to the guilt or inno
cence of the prisoner: State v. Bryan, 40-379. 

Having formed and expressed an opinion as 
to the killing, in a case of homicide, is not 
sufficient: State v. Thompson, 9-188. 

Having formed a hypothetical opinion, 
based upon rumors, but which would not pre
vent the juror from rendering a true verdict 
upon the evidence, will not disqualify h i m : 
State v. Ostrander, 18-435, 451. 

The opinion that defendant is guilty or inno
cent, which is good ground of challenge, is an 
unqualified opinion. If the opinion is quali
fied by the conditions that if what the juror 
has heard about the case is t rue, then defend
an t is guilty or not guilty, the opinion is a 
qualified one, and does not render the juror 
incompetent : State v. George, 02-682. 

Where a juror stated that he had no bias or 
prejudice against the prisoner (who was an In
dian), but merely had heard reports, which he 
believed, that some Indians had done the deed 
for which the Indian was on t r ia l ; and that 
the act done was wrong, unless done in self-
defense, held, that this was not such ground 
as to exclude him from sitting as a ju ror : Wau-
kon-ehaw-neek-kaivv. United States, i lor., 332. 

Where the juror stated that he had formed 
and expressed an opinion upon rumor, but 
tha t he had no ill-will or prejudice against de
fendant, and no personal knowledge of the cir
cumstances of tlie case; and tha t his opinion 
wan conditional; and if what he had heard 
was true he had formed an opinion, and if 
what he had heard was un t rue lie had not 
formed an opinion, held, tha t the juror was 
subject to challenge for cause: Trimble v. 
Slate, 2 G . Gr., 404. 

Where a juror stated that he had not formed 
an unqualified opinion; tha t if what he had 
heard should be proved he had an opinion 
made up, but t ha t be though t he had no preju
dice or bias, etc., held, tha t he was not dis
qualified: Stale v. Sater, 8-420. 

The juror having testified that he has 
formed and expressed an unqualified oirinkm, 
etc., should not be required to state whether 
it is ior or against the prisoner in order to ren
der him subject to challenge for caune: State 
v. Shelled]/, 8-477. 

Where , in a prosecution for nuisance in 
using a building lor jilejials.ile o1 intoxicating 
liquors, the juror testified that he was opposed 

law regulating the sale of intoxicating liquors, 
but that as long as the law stood he was not 
prejudiced against a man for selling beer or 
wine, held, tha t he was a competent ju ro r : 
State v. Nelson, 58-208. 

Where a juror stated that he had read an 
account of the matter (a murder) in the papers 
at the time it occurred, and came to the con
clusion that defendant shot the deceased, and 
tha t it was a criminal thing for him to do, etc., 
but also stated that he had no bias against the 
defendant, and believed he could fairly and 
without prejudice determine upon the testi
mony the guilt or innocence of defendant, ir
respective of what he had read, held, that it 
was not error to refuse to sustain a challenge 
for cause: State v. Bruce, 48-530. And see 
State v. Lawi ence, 38-51: State v. Sopher, 70-
494. 

A juror cannot be said 'to have formed an 
unqualified opinion when the opinion he has 
formed is based upon hearsay and not upon 
statements made by any one claiming to have 
personal knowledge, and he still thinks that 
he can render a t rue verdict: State v. Ormis-
ton, 66-143. 

Where a juror testified that he had neither 
formed or expressed such an opinion as would 
prevent him from rendering a t rue verdict, 
held, that he was qualified, although on exam
ination he said that he had an unqualified 
opinion, it appearing, however, tha t the juror 
adhered to the belief that he had no opinion 
which would prevent him from rendering a 
t rue verdict according to the evidence: State 
v. Vatter, 71-557. 

Persons who have not formed or expressed 
such an opinion as would preclude them lrom 
rendering a t rue verdict upon the evidence 
submitted on the trial are not disqualified: 
State v. Smith, 73-32. 

I m p l i e d b i a s : The fact that a juror is a 
member of an association for the prosecution 
of persons generally who may be arrested for 
horse-stealing is not a ground for challenge 
upon the trial of a delendant charged with 
that cr ime: State v. Wilson, 8-407. 

The fact that a juror is a resident of the city 
does not disqualify him to sit on a jury for the 
tr ial of a person for violation of a city ordi
nance : State v. Wells, 46-862. 

Time of objection; new trial: If the 
juror is examined on oath at the proper t ime 
as to whether he has formed or expressed such 
an opinion as will disqualify him, and answers 
falsely wi th reference thereto, tha t fact being 
shown, may be a ground for a new trial, but 
such ground cannot be urged unless the wit
ness has been interrogated with respect thereto 
at the proper t ime : State v. Shelledy, 8-477, 
508. 

W a i v e r : In accepting the jury , defendant 
waives an objection thereto for bias or preju
dice, but if either of the jurors was disqualified 
to act a^ &uch, ho does not waive his right of 
objection fur this cause, but may make it a 
ground ior new trial, unless he knew at the 
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t ime the jury was sworn of the fact of dis- a juror for cause will be considered as error 
qualification : State v. Groome, 10-308. wi thout prejudice: State v. Elliott. 45-486. 

Effect of d i s q u a l i f i c a t i o n : A judgment Failure of the court to sustain a challenge 
upon the verdict rendered by a disqualified for cause to a juror who does not sit as one of 
ju ry is erroneous, but not void. I t may be the jurors on the trial will not consti tute re-
reversed upon appeal, but cannot be disre- versible error where it appears tha t defend-
garded as a null i ty: Foreman v. Hunter, 59- ant"s peremptory challenges were not all ex-
550. hausted when the j u ry was finally sworn : 

E r r o r w i t h o u t p r e j u d i c e : Where defend- State v. Davis, 41-311 
»nt does not exhaust all his peremptory chal- And see notes to g 3978. 
l 'uges , any erior in overruling a challenge to 

5 7 9 1 . E x e m p t i o n . 4406. An exemption from service on a jury is not a 
cause of challenge, but the privilege of the person exempted. [R., § 4772; 
C , '51, § 2987.] 

See § 3984 and note. 

5 7 9 2 . J u r o r e x a m i n e d . 4407. Upon the trial of a challenge to an in
dividual juror, the juror challenged may be examined as a witness to prove or 
disprove the challenge, and must answer every question pertinent to the in
quiry thereon, but his answers shall not afterwards be testimony against him. 
[R., §4773; C , '51, §2988.] 

I t is not proper for counsel to ask a ju ror so as to prove to the mind of the j u ry facts, 
whether he has iormed or expressed an opinion circumstances, and even hypothetical cases, 
as to a certain supposed defense: State v. Ar- and thus fully present his r ight to challenge 
nold, 12-479. for cause: Ibid. 

The proper method in examining a juror is Where the juror has been challenged for 
to direct the investigation to the general ques- cause it is within the discretion of the cour t 
tion of opinion as to the guilt or innocence of to allow the opposite par ty the privilege of re-
the prisoner. The purpose of the inquiry is to calling him for cross-examination as to his 
ascertain the existence or non-existence of qualifications: State v. Shelledy, 8-477, 503. 
actual bias. Counsel may direct the inquiry 

5 7 9 3 . Other w i tnes se s . 4408. Other witnesses may also be examined 
on either side; and the rules of evidence applicable to the trial of other issues 
shall govern the admission or exclusion of testimony on the trial of the chal
lenge. [R., § 4774; C , '51, § 2989.] 

5 7 9 4 . Court d e t e r m i n e . 4409. In all challenges the court shall deter
mine the law and the fact, and must either allow or disallow the challenge. 
[R., §4775; C , ' 5 1 , §2990.] 

5 7 9 5 . Order of cha l l enges for cause . 4410. The state shall first com
plete its challenges for cause, and the defendant afterwards. [R., § 4776.] 

5 7 9 6 . P e r e m p t o r y cha l l enges . 4411. After twelve jurors have been 
obtained, against whom no cause of challenge has been found to exist, peremp
tory challenges may be made. [R., § 4777.] 

5 7 9 7 . De f ined . 4412. A peremptory challenge is an objection to a juror 
for which no reason need be given, but upon which the court must exclude 
him. [R., § 4778; C , '51, § 2980.] 

5 7 9 8 . N u m b e r . 4413; 22 G. A., ch. 39. If the offense charged in the 
indictment is or may be punishable with death, or imprisonment for life; the 
state and defendant are each entitled to ten peremptory challenges; if any 
other felony to six each; and if a misdemeanor to three each. [10 G. A., ch. 
10, § 1.] 

5799. Order of peremptory challenges. 4414; 22 G. A., ch. 39. The 
state shall be entitled to the first challenge, and shall challenge one juror, 
the defendant shall be entitled to the second challenge, and shall challenge 
one juror, the state shall be entitled to the third challenge, and shall chal
lenge one juror, the defendant shall be entitled to the fourth challenge and 
shall challenge one juror; and so on alternately until all the challenges are ex
hausted. 110 G. A., ch. 10, § 2.j 
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The fact tha t the state waives the first As to order of challenges in civil cases, see 
peremptory challenge does not defeat the § 3978 and notes. 
r igh t of defendant to exercise his peremptory That error in ruling for cause is waived by 
challenges: Smith v. State, 4 G. Gr., 189. failure to exhaust peremptory challenges, see 

As to order of peremptory challenges under notes to § 5790. 
prior statute, see State v. Pierce, 8-231; State 
v. Shelledy, 8-477, 504. 

5800. Order of different k inds . 4415. The challenges of either party 
need not be all taken at once, but separately, in the following order, including 
in each challenge all the causes of challenge belonging to the same class: 

1. To the panel; 
2. To an individual juror, for cause; 
3. To an individual juror, peremptorily. [R., § 4781.] 
5801. V a c a n c y filled. 4416. After each challenge which is allowed, the 

vacancy occasioned thereby shall, if required, be filled before any further chal
lenge is made, and any new juror thus introduced may be challenged for cause, 
as well as peremptorily, if the peremptory challenges are not exhausted. [R., 
§ 4782.] 

5802. J u r y s w o r n . 4417. No juror shall be sworn to try the issue until 
twelve jurors are accepted. [R., § 4783.] 

5803. Bias i n favor of par ty . 4418. Bias in a juror against either party 
is no cause of challenge by the other. I t may be waived by the party against 
whom it exists. [R., § 4784.] 

C H A P T E R 27. 

OF T H E TEIAL OF AN ISSUE OF FACT IN AN INDICTMENT. 

5804. C o n t i n u a n c e s . 4419. The provisions of the code of civil practice, 
relative to the continuances of the trial of civil causes, shall apply to the con
tinuance of criminal actions, except that no judgment for costs shall be ren
dered against a defendant in a criminal action on account of such continuance, 
and except as in this code otherwise provided; and except that the defendant 
shall, if he, upon entering his plea demand it, be entitled to three days in 
which to prepare for trial. 

Under a statutory provision, not now in When defendant dur ing the trial dismissed 
force, as to the t ime of trial in criminal pro- his counsel, and had new counsel appointed by 
ceedings, held, t ha t unt i l the t ime fixed by the court to defend him, held not error to re-
law, or by the court in accordance with the fuse continuance of several days on such ap-
provisions of statute, defendant could not be pointment, no ground for the dismissal appear-
legally compelled to go to trial or show cause ing of record, and defendant's guilt being 
for continuance: State v. Harris, 33-356. conclusively shown: State v. House, 55-466. 

Defendant is not entitled, as a mat ter of The time dur ing the term at which the de-
right, to a continuance of a ease to the t e rm fendant shall be put upon his trial rests wholly 
next after that at which the indictment is in the sound discretion of the judge, and the 
found: State v. Arnold, 12-479. fact tha t the court upon application of the 

I n a criminal case the state as well as de- prosecution passes the case to a later day of 
fendant is entitled to reasonable opportunity the term will not constitute error in the 
to procure its witnesses and be prepared for absence of any showing of abuse of discretion 
t r ia l ; and where a proper application for a or prejudice: State v. Maker, 74-77. 
continuance is made by the state wi th suffi- See, further, gg 3956, 3957, and notes, 
cient showing of diligence, it should be 
granted : State v. Painter, 40-298. 

5805. Order Of trial . 4420; 17 G. A., ch. 19. The jury having been 
impaneled and sworn, the court must proceed in the following order: 

1. The clerk or district [county] attorney must read the indictment and state 
the defendant's plea to the jury, and the district [county] attorney may briefly 
state the evidence by which he expects to sustain the indictment. 
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2. The attorney for the defendants may then briefly state his defense, and 
the evidence by which he expects to sustain it. 

3. The state may then offer the evidence in support of the indictment. 
4. The defendant or his counsel may then offer his evidence in support of 

his defense. 
5. The parties may then respectively offer rebutting evidence only, unless 

the court, for good reasons, in furtherance of justice, permit them to offer evi
dence upon their original case. 

6. When the evidence is concluded, unless the case is submitted to the jury 
on both sides without argument, the district [county] attorney must commence, 
the defendant follow by one or two counsel at his option, unless the court shall 
permit him to be heard by a larger number, and the district [county] at torney 
conclude, confining himself to a response to the arguments of the defendant's 
counsel; provided, that where two or more defendants are on trial for the same 
offense, they may be heard by one counsel each; and, provided further, that 
the court, when the affirmative of the issue is with the defendant, may, in its 
discretion, award to the defendant the last argument. 

7. The court shall then charge the jury in writing, without oral explanation 
or qualification. [R., § 4785; C , '51,'§ 2991.] 

Adminis te r ing oath, to j u r y . No form 
of oath to the jury is prescribed by the statute; 
and, in the absence of a record showing the 
contrary, it will be presumed that the oath 
administered was in due form: State v. Os-
trander, 18-435, 452. 

Where the record recited that " the jury 
were duly impaneled and sworn to try the 
case (naming it), and a true verdict give 
therein, according to the evidence and the 
best of their ability," held, that even if that 
was literally the oath administered it was suf
ficient : Ibid. 

Whore it appeared that after being impan
eled the jury were sworn " the truth to speak 
upon the issues joined," held, that the oath 
was sufficient: Wroeklege v. State, 1-167. 

Under the provisions of the Code of '51, 
held, that the oath administered to the jury 
requiring them " the truth to speak," without 
including the direction " to try the issues 
joined," was not sufficient: Dixon v. State, 4 
G. Gr., 381. 

Under the provisions of the Revised Stat
utes of 1843 requiring an oath in a particular 
form, held, that where the record recited that 
the jury were sworn " the truth to speak" 
upon the issues joined between the parties, 
which was much less formal and solemn than 
the oath required by statute, such irregularity 
was sufficient to warrant the reversal of a 
conviction for murder: Harriman v. State, 
2G. Gr., 270. 

Method of impane l ing : It is too late, 
after the verdict, to object to the manner of 
impaneling the jury when no objection was 
made on the trial: Ibid. 

Dismissing ju ro r : It is error, after the 
jury has been impaneled and the trial com
menced, to dismiss a juror and substitute 
another in his place, even though the juror 
dismissed has been guilty of misconduct which 
would vitiate a verdict of guilty if rendered 
in such proceeding. In such a case of mis
conduct the jury should be dismissed and the 
trial commenced anew: Grable v. State, 2 G. 
Gr., 559. 

Order of t r i a l ; The order here specified 
may be varied by the court in the exorcise of 
lawful discretion: State v. Flynn, 42-164; 
State v. Falconer, 70-416. 

E i g h t to open a n d close, on plea of for
mer conviction or acquittal, see § 5807. 

Opening statement for prosecution: 
Statements by the district attorney, in open
ing the case to the jury, of facts which he 
expects to prove, and which if proved would 
be material and competent, may be made by 
him, if in good faith, believing and having 
good reason to believe he will be able to sus
tain them by evidence, although he is after
ward unable to obtain evidence to sustain 
some of them: State v. Meshek, 61-316. 

Before the enactment of the amendment to 
this paragraph, the court might, in its discre
tion, allow the district attorney to make a 
statement of the case to the jury, and the only 
effect of such provision is to secure, as a mat
ter of right, what the court might, in its own 
discretion, have granted or refused: State v. 
Bateman, 52-604. 

In a particular case, a lengthy statement, 
which was made by prosecuting attorney, of 
the evidence which it was expected would be 
introduced, and was followed by an unfair 
argument of the case based to a considerable 
extent upon facts which were wholly unsub
stantiated by the evidence afterward intro
duced, was held sufficient misconduct to re
quire a reversal, the defendant having objected 
to the remarks of the prosecuting attorney at 
the time; and further held, that the fact that 
attorney for defendant replied to his opening 
argument in the same manner, did not render 
the action of the prosecuting attorney error 
without prejudice: State v. Williams, 63-135. 

The fact that by oversight the prosecution 
introduces its evidence before the indictment 
is read and the opening statement made will 
not constitute ground of reversal, such irregu
larity being waived by failure to interpose an 
objection to the introduction of evidence be
fore the reading of the indictment: State v. 
Norton, 67-641. 
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A d d i t i o n a l c o u n s e l for p r o s e c u t i o n : upon surrebuttal by defendant evidence in 
The practice of allowing district attorneys to chief was excluded: State v. Bruce, 48-530. 
have the assistance of associate counsel has Where evidence is offered in rebuttal which 
been too long acquiesced in, in this state, to be should have been offered in chief, the court 
called in question. There can be no objec- may admit it as upon the original case, if in 
tion to leaving the mat ter of allowing associ- furtherance of justice it should be so admitted. 
a te counsel to the discretion of the court and The fact that it was not ostensibly so admitted 
prosecuting a t torney: State v. Fitzgerald, 49- will not justify a reversal in the absence of a 
260. showing oi prejudice: State v. Curran, 51-112. 

I t is entirely proper, with the consent of the As to wha t is to he deemed rebutt ing testi-
prosecuting attorney, that other counsel be mony, see State v. Parish, 22-284. 
employed to assist in the prosecution, and such The court is vested with discretion to permit 
counsel may be employed by the prosecuting the introduction of evidence out of the order 
witness for tha t p iupose: State v. Moutgom- prescribed by this section. And m the absence 
ery, 65-483. of showing of abuse of such discretion, it was 

That the district attorney, at his own re- held not error to allow the examination of a 
quest, is assisted in the prosecution by another new witness in support of the indictment after 
at torney, is not a ground of objection on the several witnesses had been examined for de
part of defendant: State v. Ormiston, 66-143. fendant: State v Falconer, 70-116. And see 

B u r d e n of p roo f : See notes to g 5813. State v. Flynn, 42-161. 
O r d e r of c a l l i n g w i t n e s s e s : While g 4006 The state may in rebuttal support the proof 

does not apply to criminal cases, yet under before introduced by it, of the defendant's 
some circumstances, and for some purposes, a presence at the time and place of the crime, 
witness may be called after the evidence is for the purpose of contradicting testimony on 
closed, and where no prejudice is shown from the part of defendant tending to show an 
such introduction of testimony it will not be alibi: State v. Maker, 74-77. 
a around tor reversal: Sfr>te v. Shean, 32-88. As to amount of evidence required, see notes 

The order in which evidence is allowed to be to § 5813 
introduced is a matter so much in the discrc- S t a t e m e n t s i n a r g u m e n t : Statements of 
tion of the court that the supreme court will an attorney for prosecution in a particular 
not feel justified in interfering unless upon case, held reprehensible, but not sufficient to 
the clearest showing of prejudice; so held entitle defendant to a reversal: State v. Win-
where, upon rebuttal , the prosecution was al- ter, 72-827. 
lowed to introduce evidence in chief, while I n s t r u c t i o n s : See § 5825 and notes. 

5806. Evidence for state; notice. 4421; 17 G. A., ch. 168, § 3. The 
district [county] attorney in offering the evidence in support of the indict
ment, in pursuance of the order prescribed in the last section, under the sec
ond subdivision thereof, shall not be permitted to introduce any witness who 
tvas not examined before the grand jury, and the minutes of whose testimony 
was not taken by the clerk of the grand jury, and presented with the indictment 
to the court, unless he shall have given to the defendant a notice in writing, 
stating the name, place of residence, and occupation of such witness, and the 
substance of what he expects to prove by him on the trial, at least four days 
before the commencement of such trial. Pro aided, that whenever the district 
[county] attorney desires to introduce evidence to support the indictment, of 
which lie shall not have given said four daj*s' notice, because of insufficient 
time therefor since he learned said evidence could be obtained, he may 
move the court for leave to introduce such evidence, giving the name, place of 
residence, and occupation of the witnesses he desires to introduce, and the 
substance of what he expects to prove by said witnesses, and showing dili
gence such as is required in a motion for a continuance, supported by affida
vit, whereupon, if the court sustain said motion, the defendant shall elect 
whether said cause shall be continued on his motion, or the witness shall then 
testify; and if said defendant shall not elect to have said cause continued, the 
district [county] attorney may examine said witness in the same manner and 
with same effect, as though four days' notice thereof had been given de
fendant as hereinbefore provided, except that the district [county] attorney, 
in the examination of said witnesses, shall be strictly confined to the matters 
set out in his motion. [R., § 4786.J 

[The words " f o u r days," in the ninth line, are " t h r e e clear d a y s " in the original rolls, but 
the former are retained here, as in the printed Code, the change having probably been made by 
the editor. See note to § 5869 as to similar change.] 

"Wi tnesses w h o s e n a m e s a r e n o t i n - duced by the prosecution: Smith v. State, 4, 
d o r s e d on. t h e i n d i c t m e n t cannot be intro- G. Gr., 189; Ray v. State, 1 G. Gr., 316. 
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I t is error to allow the prosecution to ex
amine a witness not examined before the 
grand jury (without notice, etc.), al though the 
name of such witness is indorsed on the indict
ment, and what appear to be minutes of her 
testimony are attached thereto: State v. Por
ter. 74-623. 

W h a t suff ic ient i n d o r s e m e n t : Variance 
between the name of a witness as indorsed on 
the indictment, and his true name, is not a 
valid objection, unless defendant is misled 
thereby : State v. Ostrander, 18-435, 459. 

In a particular case, held, that the difference 
between the name of the witness as indorsed 
upon the indictment, and his real name, was 
so slight as not to justify his exclusion : Hous
ton v. State. 4 G. Gr.. 437. 

The fact that an indorsement on the indict
ment gives the initials only of the witness' 
Christian name will not render it improper to 
allow such witness to testifv : State v. Pierce, 
8-231; State v. Sehlagel, 19-169. 

Where , in indorsing the name of the witness 
on the back ot an indictment, his title, instead 
of his Christian name, was used, held that , if 
the witness was as unmistakably described as 
he would have been by the use of his Christian 
name, the object of the indorsement was ac
complished, and no prejudice could result to 
defendant from allowing the witness to be 
called : State v. McComb, 18-43. 

A mistake in the initials of a witness whose 
name, is indorsed will not, in the absence of 
any showing of prejudice, be sufficient ground 
for objecting to his test imony: State v. Stan
ley, 33-526. 

The indorsement is not the only evidence to 
be received on the question of identity of the 
witness called with the one who was examined 
before the>»grand jury. The minutes of evi
dence may be examined in determining tha t 
question, and such minutes, being a part of 
the record, need not be formally introduced in 
evidence; and where the name of the witness 
indorsed was "Mrs. Hutzel ," and it appeared 
tha t the witness called was Mary E. Hutzel , 
held, tha t it would be presumed, in favor of 
the action of the court in allowing such wit
ness to testify, that it appeared fiom the min
utes that the person called was the person who 
was examined before the grand j u r y : State v. 
Briggs, 68-416. 

F a i l u r e t o i n d o r s e on the back of the in
dictment the name of a witness examined be
fore the grand jury, and the minutes of whose 
evidence are returned, is not a ground for ex
cluding his test imony; such defect can only 
be reached by motion to set aside the indict
ment : State v. Fowler, 52-103; State v. FLynn, 
42-164. 

A continuance being granted after the com
mencement of the trial, the ground therefor 
being an application by the district a t torney 
showing discovery of evidence which it was 
not possible to introduce by reason of the wit
ness not having been examined before the 
grand jury, and no notice of its proposed in
troduction having been given in proper t ime, 
held, tha t this did not constitute a bar to a 
subsequent t r ia l : State v. Parker, 66-586; 
State v. Falconer, 70-416. 

Failure of the state to call any of the wit
nesses whose names are indorsed on the indict

ment is no ground for presuming tha t the tes
t imony of such vvitnesses would be in favor 
of defendant : State v. Ostrander, 18-435, 457. 

Failure of the state to produce ail the wit
nesses tha t have testified before the g rand 
j u ry is no wrong, and creates no presumption 
of wrong : State v. Dillon, 74-653. 

F a i l u r e t o f i le m i n u t e s : The mere fail
ure to file the minutes re turned by the grand 
ju ry should not prevent the state from intro
ducing its evidence: State v. Postlewait, 14-
446. 

Nor should the fact that minutes of the evi
dence as taken before the commit t ing magis
t ra te are not properly certified t o : State v. 
Kcpper, 65-745. 

I n the examination of a witness the minutes 
of whoso testimony were taken by the grand 
j u ry and re turned wi th the indictment, the 
prosecuting a t torney is not limited to the tes
t imony given by the witness belore the grand 
jury , but may examine him as to other mat 
ters not therein referred t o : State v. Bowers, 
17-46; State v. Ostrander, 18-435; State v. 
McCoy, 20-262. 

The mere brevity of the minutes of the wit
ness" testimony taken by the g iand ju ry will 
not justify the entire exclusion of the testi
mony of such wi tness : State v. Van Vleet, 
23-27. 

Where the indictment is found upon min
utes of testimony taken before a magisl ia te . as 
provided by § 5672, and the names of the wit
nesses examined by such magistrate are in
dorsed on the back of the indictment, they 
may then be called to testify by the prosecu
tion without having been examined by the 
grand j u r y : Slate v. Rodman, 62-4'.6. 

O t h e r w i t n e s s e s : This section applies only 
to evidence in support of the indictment, and 
does not preclude the testimony of other wit
nesses who were not before the gi and ju ry , 
and whose evidence is not returned with the 
indictment, as to the fact that a certain wit
ness testified before the grand j u r y : State v. 
Fowler, 52-103. 

The state may call, in rebuttal , witnesses 
whoso names are not indorsed on the indict
ment , and who were not examined before the 
grand j u r y : Slate v. Parish, 22-284; Stale r. 
Gillick, 10-98; State v. Ruthven, 58-121; State 
v. Rivers, 68-611. 

If defendant becomes a witness in his own 
behalf, witnesses to impeach him may be called 
who were not examined before the grand ju ry , 
without serving notice of the intention to cali 
t h e m : State v. Teeter, 69-717. 

T h e n o t i c e : Under this section it is suffi
cient tha t the notice be served upon defend
ant personally. The mode of service or authen
tication is not prescribed. Authenticat ion by 
the person making the service is sufficient: 
State v. Ostrander, 18-435, 452. 

The re turn of the sheriff without verification 
is sufficient to show service of the notice: State 
v. Pugsley, 75-742. 

The purpose of the s ta tute is to secure to the 
accused such knowledge of the evidence which 
will be given against h im as will enable him. 
to make proper preparation to contradict or 
explain it. But errors m such notice as to the 
witness' place of residence, or the facts ex
pected to be proved by him, will not render 
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on the indictment, and wi thout previous no
tice, may be waived: State v. Ward, 73-532. 

For requirements as to indorsement of names 
of witnesses on the indictment, and the return 
of the minutes of evidence, see, further, § 5676 
and notes. 

Failure to so indorse names of witnesses, or 
re turn minutes of evidence, is ground for set
t ing aside the indic tment : See § 5722 and 
notes. 

t he introduction of the testimony of the wit
ness erroneous where the defects or mistakes 
in the notice are not prejudicial : State v, 
Rainsbarger, 74-196. 

W a i v e r of o b j e c t i o n : That witnesses are 
examined whose names are not on the indict
men t cannot be raised as an objection for the 
first t ime after conviction: Ra.y v. State, 1 G. 
Gr.. 316; State v. Houston, 50-512. 

Objection to the introduction of a witness 
by the prosecution whose name is not indorsed 

5 8 0 7 . Open ing a n d c los ing b y defendant . 4422. When the defend
ant's only plea is a former conviction or acquittal, the order prescribed in the 
second and third subdivisions of the section immediately preceding the last, 
shall be reversed, and the defendant shall first offer his evidence in support of 
his defense. [R., § 4787.] 

As to burden of proof of affirmative defenses, see notes to § 5813. 

5 8 0 8 . T i m e of a r g u m e n t . 4423. The court shall not restrict counsel as 
to time in their arguments. [R., § 4788.] 

5 8 0 9 . Separate trials . 4424. When two or more defendants are jointly 
indicted for felony, any defendant requiring it may be tried separately. In 
other cases, defendants jointly indicted may be tried separately or jointly in 
the discretion of the court. [R., § 4789; C , ' 5 1 , § 2992.] 

When defendants jointly indicted for a fel
ony elect to be tried separately, the order in 
which they shall be tried rests with the district 
at torney, under the direction of the court : 
State v. Hudson, 50-157; State v. Nash, 7-347, 
373. 

Where defendants are jointly indicted for a 
misdemeanor they may be tried jointly or 
separately in the discretion of the cour t : State 
v. Gigher, 23-318. 

And the state, as well as defendants, in such 
case may ask for a separate t r ia l : State v. 
Marvin, 12-499. 

Where the offense is not felony it is within 
the discretion of the court to refuse a separate 
t r ia l : State v. Kirkpatrick, 75-505. 

Whether tried separately or jointly, either 
one of the co-defendants is a competent wit
ness for the other : State v. Nash, 10-81; State 
v. Gigher, 23-318. 

In case of a joint trial one co-defendant is a 
competent witness for the other, the jury 
being properly cautioned that the evidence is 

not to be considered in behalf of the defend
ant so testifying: State v. Stewart, 51-312. 

Whether defendants be jointly or separately 
tried, a separate judgment is to be entered up 
as to each, and the clerk is entitled to a fee for 
the entry of each separate judgmen t ; but 
where tried jointly he is entitled to but one 
trial fee: State v. Hunter, 33-361. 

Acquit tal of one of two defendants jointly 
indicted does not bar the prosecution of the 
other. One may be found guilty and the other 
acqui t ted: State v. McClintock, 1 G. Gr., 392. 

Where defendants are jointly indicted, and 
the evidence shows that if both are guilty 
they are guilty of distinct offenses committed 
in separate transactions, the court should re
quire the prosecution to elect upon which 
transaction it will proceed: State v. Brown, 
58-298. 

Two persons may be jointly indicted for the 
same crime without alleging that one is prin
cipal and the other accessory; or that either 
one was more directly the perpetrator of the 
act than the other : State v. Zeibart, 40-169. 

5 8 1 0 . C o n s p i r a c y ; o v e r t ac t . 4425. Upon a trial for a conspiracy, in 
a case where an overt act is required by law to constitute the offense, the 
defendant cannot be convicted unless one or more overt acts be expressly 
alleged in the indictment, nor unless one or more of the acts alleged be proved; 
but other overt acts not alleged in the indictment mav be given in evidence. 
[R., §4790; C , '51, §2996.] " . 

5 8 1 1 . R u l e s of e v i d e n c e . 4426. The rules of evidence in'civil cases are 
applicable also to criminal cases, except as otherwise provided. [R., § 4805.] 

See §§ 4886 and 5954 and notes. 

5 8 1 2 . C o n f e s s i o n of d e f e n d a n t . 4427. The confession of the defend
ant, unless made in open court, will not warrant a conviction, unless accom
panied with other proof that the offense was committed. [R., § 4806.] 

W h a t c o n s t i t u t e s c o n f e s s i o n : The term admissions or declarations by the defendant -

" confession " as here used does not include State v. Schaunhurst,'A4r-54Tt. 
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The mere statement of a defendant accused 
of forgery that he wrote the name alleged to 
be forged is not sufficient to constitute a con
fession. To have such effect the admission 
must be that the writing was with fraudulent 
in ten t : State v. Knowles, 48-598. 

In a prosecution for murder, held, tha t cer
tain admissions of defendant that he was 
with deceased at or near the t ime and place 
of the commission of the crime were receiv
able in evidence, but that it was erroneous to 
consider them as confessions of guilt, and to in
struct the ju ry on that basis: Slate v. Glynden, 
51-463. 

A confession of guilt is an admission of the 
criminal act itself, not an admission of the 
facts or circumstances from which guilt may 
be inferred. Statements of facts tending to 
show defendant's guilt are not to be treated as 
confession»: State v. Red, 53-69. 

The admission of a person suspected of a 
crime tha t he has lied in relation to the mat
ter is not a confession of guilt, but a circum
stance against him, which may be shown in 
evidence: State v. Feltes, 51-495. 

I t is error to instruct the jury with refer
ence to statements of defendant on the theory 
that they constitute confessions, when they 
are not admissions or acknowledgments of 
agency or participation in the commission of 
the crime, although they are such as, in con
nection with other facts and circumstances, 
warrant a conviction of gui l t : State v. Jones, 
33-9. 

"Voluntary c o n f e s s i o n s : Evidence of a 
confession should be examined with care, but 
when it is clearly established, whether made 
in the presence of the prosecutor or his friends, 
or to one person alone, if made voluntarily, it 
is entitled to the highest credit and greatest 
weight as evidence: State v. Brown, 48-382. 

In order to exclude a confession as involun
tary there must be some promise made or in
ducement held out, or injury threatened, 
otherwise it may be received in evidence: 
State v. Partner, 43-494. 

Facts considered and held not to show tha t 
the confession in question was made under 
such threats as to invalidate i t : State v. Os
trander, 18-435. 

Where an officer testified to conversations 
of defendant while in his custody, held, tha t 
it was not error to refuse evidence to the effect 
that defendant was ironed and harshly treated, 
it not being claimed that the t rea tment in
fluenced the conversation: State v. Sullivan, 
51-142. 

Admissions which were freely and volun
tarily made by the defendant to the officer 
having him in custody, and were not influ
enced by hope or fear, may be shown in evi
dence: .State v. Sop her, 70-494; State v. 
McLaughlin, 44-82. 

I n v o l u n t a r y c o n f e s s i o n s : Confessions 

R e a s o n a b l e d o u b t : For a definition of 
reasonable doubt, see State v. Ostrander, 18-
435, 458. 

If the jury in considering the whole case 

d rawn from a person by hope or fear are in
admissible as evidence against him, and t h e 
ju ry should be directed without qualification 
to disregard t h e m : State v. Fidment, 35-541. 

A confession in order to be admissible m u s t 
be free and vo lun ta ry ; not extracted by a n y 
sort of threats , nor obtained by promises, how
ever s l ight ; nor by the exertion of any im
proper influence. If a confession has been ob
tained by undue influence, any s ta tement 
af terwards made under the influence of t ha t 
confession cannot be admi t t ed : State v. Cham
bers, 39-179. 

Mental condition at time of making 
c o n f e s s i o n s : Where defendant had intro
duced evidence as to his condition at the t ime 
of making certain confessions with reference 
to being intoxicated at tha t t ime, which evi
dence it was claimed indicated delirium tre
mens, held, t ha t it was error to exclude the 
opinion of an expert as to the mental condi
tion indicated by the proven fac ts : State v. 
Feltes, 5t-495. 

While it is proper tha t evidence as to the 
condition of defendant at the t ime of mak ing 
a confession should go to the jury , he cannot 
insist upon being allowed to introduce such 
evidence before the confession itself is testi
fied to. The t ime when the jur}- are made 
acquainted wi th his condition is immate r ia l : 
Ibid. 

Q u e s t i o n for t h e c o u r t : Whe the r con
fessions proposed to be introduced in evidence 
against a prisoner were voluntarily made, or 
were extorted through hope or fear caused by 
inducements held out to him, is a question to 
be determined by the court upon prel iminary 
evidence: State v. Fidment, 35-541. 

C o r r o b o r a t i o n n e c e s s a r y : Under this sec
tion a confession not made in open court will 
not war ran t a conviction unless there is other 
proof tha t the offense charged has in fact been 
commit ted : State v. Turner, 19-144. 

Where every other ingredient of a crime was 
established by other evidence, except the fal
sity of certain representations which were 
shown to have been made, and it appeared 
tha t defendant did not act in accordance wi th 
such representations, held, tha t voluntary con
fessions out of court of such falsity were suffi
cient, wi thout other evidence thereof, to war
ran t conviction: State v. Lewis, 45-20. 

Under the facts of a part icular case, held, 
tha t the corpus delicti was not proven aside 
from defendant 's confessions out of court, and 
the conviction was therefore reversed: State 
v. Dubois, 54-363. 

The evidence in a particular case held to be 
sufficiently corroborative of the confession of 
defendant to war ran t a conviction: State v. 
Feltes, 51-495. 

In a civil action, a confession alone will not 
be sufficient proof of the commission of a 
crime: Georgia v. Kepford, 45-48, 52. 

have reasonable doubt upon any essential in
gredient of the offense, this entitles the de
fendant to an acquit tal because it generates a 
doubt of gu i l t : State v. Hennessy, 55-299. 

5 8 1 3 . R e a s o n a b l e d o u b t . 4428. Where there is a reasonable doubt of 
the defendant being proven to be guilty, he is entitled to an acquittal. [R., 
§ 4807.] 
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The general instruction upon reasonable 
doubt which is usually given need not be re
peated in each instruction which relates to 
the elements of the crime or facts of the case: 
Ibid.; State v. Cross, 68-180; State v. Maloy, 
44-104. 

I t is not a reasonable doubt of any one 
proposition of fact which entitles to an ac
quittal , but a reasonable doubt of guilt arising 
upon the consideration of all the evidence in 
the case: State v. Hayden, 45-11. 

The doctrine of reasonable doubt is wisely 
limited to the general conclusion of guilty or 
not guilty upon all the evidence in the case. 
I t cannot safely be applied to any one fact in 
the case, howsoever material it may be, as, for 
instance, insanity : State v. Fetter, 32-49. 

I t is error to distinguish between two ma
terial facts and instruct as to one that it need 
only be fully and clearly proven: State v. 
Stewart, 52-284. 

An hypothesis which will be sufficient to 
sustain a reasonable doubt must arise out of 
the evidence adduced and not out of facts of 
which there is no proof: State v. Porter, 34-
181. 

The court is not required to charge that the 
ju ry should acquit if they have a reasonable 
doubt as to a specified clement of the crime. 
I t is sufficient to instruct them generally that 
they should acquit if upon the whole case 
they have such a doubt of the guilt of defend
a n t : Slate v. Curran, 51-112: Slate v. Stewart, 
52-284. 

An instruction to the effect that if, after 
carefully weighing all the evidence and de
liberately considering the whole case, the jury 
had a reasonable doubt of the guilt of del end-
ant , they should return a verdict of not guilty, 
held sufficient; and held also that the rule as to 
reasonable doubt need not be repeated in other 
ins t ruct ions: State v. Miller, 53-154. 

I t is error to instruct tha t a preponderance 
of evidence in behalf of defendant is neces
sary to raise a reasonable doubt of gui l t : 
State v. Pointer, 64-237. 

The following instruction to the jury as to 
reasonable doubt held proper: "Before you 
will be justified in convicting the defendant 
you must be satisfied of his guilt beyond a 
reasonable doubt : " State v. Helvin, 65-289. 

Instructions as to reasonable doubt held suffi
cient in particular cases: Slate v. Sterling, 34-
443; State v. Bodekce, 34-520; State v. Pierce, 
65-85; State v. Elsham, 70-531. 

R e a s o n a b l e d o u b t of i n d i v i d u a l j u r o r s : 
I t is a reasonable doubt entertained by the 
j u ry and not bv any one member thereof that 
justifies an acqui t ta l : Stale v. Rorabacher, 19-
154. 

An instruction that a reasonable doubt must 
be one that arises in the minds of the wdiole 
ju ry , held erroneous, as liable to con vey the im
pression that unless such doubt was shared by 
all the jurors there should be a conviction: 
State v. Stewart, 52-281; State v. Sloan, 55-
217. 

Each juror must, under his oath, vote ac
cording to his own convictions, and the doubt 
wi th which he has to do is the doubt in his 
own mind : State v. Sloan, 55-217. 

Al though each juror is to act upon his own 
judgment , and is not required to surrender his 

own conviction unless convinced, yet it is not 
necessary that such a proposition be stated in 
connection with the ordinary charge in regard 
to reasonable doubt : State v. Hamilton, 57-
596. 

I t is not necessary tha t the j u ry be advised 
that each juror is to act upon his own convic
tions, and that he should not concur in a ver
dict which is against his j udgmen t : State v. 
Fry, 67-475. 

I n c i v i l a c t i o n s : The rule of criminal law 
that a defendant can only be convicted upon 
proof of the crime charged beyond a reason
able doubt is not applicable in a civil action to 
recover damages for a criminal act. and in 
such case the plaintiff should be allowed to re
cover where the criminal act is established by 
preponderance of evidence. (Overruling Bar
ton v. Thompson, 46-30): Welch v. Jugen-
heimer, 56-11; Wood v. Porler, 56-161 ; Lewis 
v. Garretson, 56-278; Barton v. Thompson, 
58-571: Kendig v. Overhnlser, 58-195. 

So held in an action on an insurance policy, 
where it was alleged as a defense tha t plaint
iff himself caused the fire in order to get the 
insurance: Behrens v. Gevmania Ins. Co., 
58-26. 

In an action for false and fraudulent repre
sentations it is not necessary to prove the fact 
of fraud beyond a reasonable doubt, although 
intentional fraud might constitute a crime 
under the s ta tu te : Faville v. Shehan, 08-241. 

Mere preponderance of evidence is sufficient 
to establish a fraudulent alteration of an in
s t rument in wri t ing: Colt v. Churchill, 61-296. 

In actions for slander or libel in charging 
plaintiff with the commission of a crime, if 
defendant seeks to justify by pleading the 
t ru th of the charge, a preponderance of evi
dence of the commission of the crime is suffi
cient to support his defense. The criminal 
act need not be proven, as in criminal cases, 
beyond a reasonable dou'ot. (Overruling Brad
ley v. Kennedy, 2 G. Gr., 231; Forsliee v. 
Abrams, 2-571; Fountain v. 14 esl, 23-9; Ellis 
v. Lindley, 38-461; Motl <;. Dawson, 46-533): 
Riley v. Norton, 65-306. 

B a s t a r d y p r o c e e d i n g s : The rule of crim
inal law requiring proof beyond a reasonable 
doubt is not applicable in favor of defendant 
in a bastardy proceeding: State v. McGlothlen, 
56-544. 

A m o u n t of e v i d e n c e : In criminal cases 
the ju ry do not weigh the evidence as in civil 
cases. Neither a preponderance of evidence 
nor any weight of preponderant evidence is 
sufficient to warrant a conviction in a criminal 
case unless it generates a full belief of the 
guilt of the party charged, to the exclusion of 
all reasonable doubt : Tweedy v. Slate, 5-433. 

S u f f i c i e n c y of e v i d e n c e : White the juror 
is not an artificial being whose judgment is to 
be governed by technical and artificial rules, 
but is a man, and should, while acting as 
juror, act as a man. exercising his reason, his 
intelligence, his every-day judgment and his 
common sense, yet it is erroneous to charge 
that he is not at liberty to disbelieve as a juror 
while he believes as a m a n : State v. Collins, 
20-85. 

But error in using such language was held 
not sufficient to warrant a reversal where the 
case was otherwise fairly presented and the 
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evidence of guilt was satisfactory: State v. 
Pratt, 20-267. 

I t is improper to instruct the ju ry that wha t 
satisfies the mind outside of the jury-box 
should do so within it. Information derived 
from the evidence which might be sufficient 
to lead a person not acting as a juror to a be
lief of defendant's guilt might not be sufficient 
to justify a verdict of guilty bv such j u r o r : 
State v. Ruby, 61-86. 

B u r d e n of p r o o f as t o aff irmative d e 
f e n s e s : Any negative matter, such as the ab
sence of self-defense, the want of sufficient 
provocation, etc., must be shown by the state, 
and defendant cannot be held to have the bur
den of proof cast upon him to show such mat
ters. But whenever the mat ter of defense is 
wholly disconnected from the body of the 
offense charged (for instance, where in homi
cide it is claimed tha t the death is caused by 
neglect of a wound), this general rule does not 
properly apply, but in such cases the burden of 
proof rests upon the accused: Stale v. Mor-
phy. 33-270. 

B u r d e n d o e s n o t s h i f t : It is error to in
struct the jury that if evidence on the part of 
the state, alone and unexplained, would estab
lish beyond a reasonable doubt the guilt of the 
defendant, then the burden of proof is shifted 
to the defendant to establish his defense by a 
preponderance of evidence: State v. Porter, 
64-237. 

B u r d e n of p r o o f a s t o p r o v i s o : The bur
den of proving an exemption under a proviso 
rests upon the party claiming i t : Sayre v. 
Wheeler, 81-U2. 

As to pleading exception or proviso, see 
notes to S, 5689. 

B u r d e n of p r o o f a s t o i n s a n i t y : Where 
insanity is sought to be established as an ex
cuse for a crime, the presumption of sanity 
mus t be overcome by a preponderance of evi
dence. I t is not sufficient for defendant to 
produce such evidence as to raise a reasonable 
doubt of sanity, nor is he, on the other hand, 
required to prove the insanity beyond a rea
sonable doubt : State v. Fetter, 32-49; State v. 
Bruce, 48-530. 

A preponderance of evidence of insanity 
raises a reasonable doubt of guil t : Ibid. 

The burden of proving insanity rests upon 
the defendant, and he must overcome by a 
preponderance of evidence the proof of sanity 
on behalf of the prosecution: State v. Geddis, 
42-264. 

As to the defense of insanity as well as tha t 
of alibi, the burden of proof is upon defend
ant : State v. Hemrick, 62-414. 

While the burden of proving insanity as a 
defense is upon defendant, he is only required 
to establish such defense by a preponderance 
of evidence. It is error to instruct the j u ry 
tha t if the evidence goes no further than to 
show such a state of mind to be possible or 
merely probable, it is not sufficient. The pre
sumption of sanity simply imposes upon de
fendant the burden of proving insanity, and 
such presumption is not to be weighed against 
any measurable amount of evidence: State v. 
Jones, 64-349. 

The fact that defendant undertakes to prove 
insanity does not relieve the prosecution of 
the burden of proving the criminal act and the 

criminal intent , and does not give defendant 
the opening and closing: State v. Fetter, 32-49. 

B u r d e n o f p r o v i n g a l i b i : Where defend
an t seeks to establish an alibi, the burden of 
proof rests upon him, and it cannot be estab
lished except by a preponderance of evidence : 
State v. Red, 53-69; State v. Rivers, 68-611. 

But this does not abrogate the doctrine t h a t 
a person cannot be convicted upon a pre
ponderance of evidence; and if a reasonable 
doubt arises upon the whole evidence, a n d 
upon the evidence establishing certain essen
tial facts, or upon evidence of facts inconsis
tent wi th the prisoner's guilt, the jury should 
acquit. Where defendant relies upon an alibi, 
the burden of proof is upon him to establish 
by a preponderance of evidence the fact t h a t 
he was not present at the commission of t h e 
c r ime: Slate v. Red. 53-69; State v. Hamilton, 
57-596; Slate v. Krewsen. 57-588; State v. 
Hemrick, 62-414; State v. Fry. 67-475. 

Evidence of an alibi cannot avail unless it 
prepondera tes : State v. Reed, 62-40; State v. 
Rowland, 72-327. 

A bare preponderance of proof in favor of 
defendant, where he relies upon an alibi, is 
sufficient: State v. Vincent, 24-570; State v. 
Northrup, 48-583; State v. Kline, 54-183. 

I t is error in such case to charge the j u r y 
tha t they mus t be fully satisfied of the alibi: 
State v. Hardin, 46 -023: State v. Henry, 48-403. 

I t is not error to instruct the ju ry tha t t h e y 
may acquit if there is a fair preponderance in 
support of the claim ot alibi: Slate v. John
son, 72-393. 

The ju ry cannot acquit on the defense of 
alibi unless it is supported by the preponder
ance of the evidence on that question: but if 
the evidence upon that defense considered 
alone, or in connection with all other evidence, 
leaves reasonable doubt m the minds of the 
j u ry of defendant 's guilt , they cannot con
vict: State v. Maker, 74-77. 

It is error to instruct the jury tha t an un
successful a t tempt to establish an alibi is of 
great weight against defendant, and Implies an 
admission of the t ru th and relevancy ot t he 
facts alleged against him. I t is only a fabri
cated or t rumped-up defense of alibi, inter
posed wi th a knowledge of its falsity, t ha t 
will consti tute even a circumstance against 
defendant, and even tha t is not conclusive of 
his gu i l t : State v. Collins, 20-85. 

I t is not erroneous to instruct the j u ry tha t 
the defense of alibi is one easily manufac tured , 
and tha t juries are generally and properly ad
vised b\ the courts to scan the nroofs of an 
alibi wi th care and caut ion: State v. Blunt, 
59-468; State v. Rowland, 72-327. 

The defense of alibi does not confess the act 
charged, and seek to excuse it, as in the de
fense of insani ty; and, therefore, the absence 
of instructions in reference to evidence of an 
alibi is no prejudice to the defendant, and, 
under the general instructions as to reasonable 
doubt on the facts in the ''ase, the defendant 
would have the advantage of all the presump
tion which could arise in his favor by reason 
of such evidence: Stale v. Sutton, 70-268. 

Instruct ions as to alibi in a part icular case 
held not erroneous: State v. Butler, 67-643. 

R e c e n t p o s s e s s i o n of s t o l e n p r o p e r t y : 
Where there was evidence of recent possession 
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of stolen property by defendant accused of the 
larceny thereof, held error to instruct the j u ry 
tha t the burden of proof was upon defendant 
to satisfy the ju ry that this possession was in
nocent. Less than a preponderance of evi
dence on that point may be sufficient to 
justify a reasonable doubt of defendant's gui l t : 
State v. Emerson, 48-172; State v. Kirkpatrick, 
72-500. 

In such case defendant is only required to 
introduce sufficient evidence as to having 
honestly come into possession of the goods to 
raise a reasonable doubt of gui l t : State v. 
Riehart, 57-245; State v. Hopkins, 65-240. 
And see State v. Peterson, 67-564. 

I t is erroneous to instruct the jury tha t de
fendant may be convicted on proof of recent 
possession of stolon property unless he has es
tablished to their satisfaction that he did not 
steal it. I t is sufficient if he raise a reason
able doubt as to his guilt in so far as that ques
tion rests alone upon the fact of his possession: 
State v. Manley, 74-561. 

Possession of the stolen property immedi
ately after a larceny is presumptive proof 
tha t the person so in possession is guilty of 
the larceny: State v. Brady, 27-126; State v. 
Golden, 49-48. 

And such presumption is sufficient to con
vict unless rebut ted: State v. Hessians, 50-
135. 

The presumption arising from the recent 
possession of stolen goods may be overcome 
by testimony establishing facts inconsistent 
wi th guilt. Good character may serve in some 
cases to overcome such presumption: State v. 
Kelly, 57-644; State v. Riehart, 57-245. 

The fact tha t recent possession of stolen 
property has not been explained in a manner 
consistent with defendant 's innocence will 
not in itaelf necessarilv establish his gu i l t : 
State v. Jordan, 69-506." 

For other cases as to presumption of guil t 
from recent possession of stolen property, see 
notes to £§ 5208-5210. , 

C h a s t i t y of p r o s e c u t r i x i n s e d u c t i o n : 
The presumption being in favor of the chastity 
of the prosecutrix in a prosecution for seduc
tion, defendant relying upon the want of such 
chastity must prove unchasti ty by a prepon
derance of evidence. I t is not sufficient 
merely to produce such evidence as would 
raise a reasonable doubt of chaste character, 
but the evidence must be such as to overcome 
the presumption of chastity by a fair prepon
derance: State v. Wells, 48-671. And see 
State v. Higdon, 32-262; Andre v. State, 5 -
889. 

The presumption in favor of the chastity of 
the prosecutrix is not a presumption against 
the innocence of the defendant. He is pre
sumed innocent of the fact, but the presump
tion is also entertained in favor of the recti
tude of her character : Andre v. State, 5-389. 

In a civil action for seduction the burden is 
upon defendant to establish unchastity, but 
no higher evidence or greater proof is required 
than to establish any other fact : West v. Drujf, 
55-335. 

See, further, as to evidence of chastity, 
§5166 and notes; and as to corroboration of 
the testimony of prosecutrix in rape, seduc
tion, etc., see § 5958 and notes. 

B u r d e n o f proo f a s t o se l f -defense : 
Proof of the homicide will not throw upon the 
defendant the burden of proving, by prepon
derance of evidence, excuse or justification 
arising from self-defense, where such excuse 
or justification is apparent from the evidence 
of the prosecution or from the circumstances 
at tending the homicide: Tweedy v. State, 5-
433. 

Where in a prosecution for homicide de
fendant undertakes to establish that the act 
was done in self-defense, it is error to instruct 
the ju ry that the burden of proving the self-
defense is upon him. He is entitled to acquit
tal if he shows by the facts attending the 
commission of the offense, as appearing from 
his own evidence or that of the prosecution, 
that there is a reasonable doubt that his act 
was wilful: State v. Porter, 34-131. 

Wnere there is evidence tending to show 
that defendant acted in self-defense, the j u r y 
should be instructed tha t the burden of proof 
is upon the state to prove tha t the homicide 
was not committed in self-defense: State v. 
Fowler, 52-103; State v. Cross, 68-180. 

Where defendant, in a prosecution for the 
crime of homicide, claims tha t he acted in 
self-defense, he i3 entitled to acquittal if he in
troduces evidence raising reasonable doubt 
whether the act was justifiable: State v. Dil
lon, 74-653. 

D e f e n d a n t ' s g o o d charac ter ; for w h a t 
p u r p o s e s h o w n : General good character of 
accused may be shown to rebut the presump
tion of guilt arising from circumstantial testi
mony, but it does not constitute a defense: 
State v. Turner, 19-144. 

Good character is admissible in all criminal 
cases, and the jury should not be limited in 
their consideration of such evidence to cases 
where the crime is sought to be established 
solely by circumstantial evidence: State v. 
Kinley, 43-294; State v. Rodman, 62-456. 

In passing upon the guilt or innocence of 
defendant, evidence of good character should 
be considered irrespective of whether the other 
evidence is conclusive or inconclusive, and i t 
is for the j u ry to determine what weight such 
evidence of character shall have : State v. 
Gustafson, 50-194. 

In trials for telony, and in some instances 
for misdemeanors, the prisoner is always al
lowed to call witnesses to his good character, 
and in any case of doubt proof of good char
acter will have great weight. I t is a circum
stance always to be submitted to the consid
eration of the jurv , together with the other 
facts of the case: State v. Nash, 7-347, 373. 

I t is always permissible for defendant to 
show his general good character and reputat ion 
as to the trai t involved in the crime charged; 
and where defendant was on trial for perjury, 
held, tha t he should be allowed to show that 
his general reputation was good: State v. 
Kinley, 43-294. 

Eviuence of good character should be re
stricted to the general trai t which is in issue. 
Thus, in a prosecution for larceny, the gen
eral character for honesty may be shown, but 
in case of seduction, evidence of character for 
virtue only is admissible, and not as to good 
character general ly: State v. Curran, 51-112. 

Previous good character is, of itself, no de-
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fense, but is a circumstance which should be 
considered by the jury in connection with all 
the other evidence and which may be sufficient 
to turn the scale in defendant's favor, but its 
value as evidence in any given case is to be 
determined by the jury: State v. Donovan, 
61-278. 

The jury may be instructed that, if they find 
good character established by the evidence, 
they should consider it and allow it such 
weight as they believe it fairly entitled to, as 
tending to show that men of such character 
would not be likely to commit the crime 
charged. Evidence of good character does 
not have a tendency to rebut the commission 
of the crime, except inf erentially: State v. 
Ormiston, 66-143. 

Character no t in i ssue : Although de
fendant may give evidence of his good char
acter, his character is not in issue except as 
he may put it in issue by offering evidence in 
support of it, and the court should not in
struct the jury that, as defendant had a legal 
right to introduce testimony in support of his 
character, the fact that he failed to do so was 
a circumstance to be considered in determin
ing the question of his guilt: State v. Kabrich, 
39-277. 

Failure to call a witness as to good char
acter raises no presumption against the pris
oner : State v. Dockstader, 42-436. 

Evidence of good character on the part 
of defendant should be confined to the time 
prior to the finding of the indictment: State 
v. Kinley, 43-294. 

Evidence of good conduct during confine
ment is not admissible to prove good charac
ter : State v. Hart, 29-268. 

Where defendant offers a witness to testify 
as to his good character, the prosecution can
not, upon cross-examination, ask as to partic
ular facts tending to show such character. 
The evidence must be confined to the general 
character or reputation: Gordon v. State, 3-
410. 

A witness as to good character of defendant 
may testify as to his personal observation and 
knowledge as to the trait of character of de
fendant in question, and is not limited to the 
general reputation of defendant in that respect 
in the community in which he lives: State v. 
Sterrett, 68-76. 

Where a witness called by defendant to 
prove his good character testified that it was 
divided, held, that he might be asked on cross-
examination what particular acts of defend
ant's life he had heard spoken of, and might 
state various crimes of the same character 
which defendant had been accused of by report 
during the five or six years preceding: State 
v. Arnold, i2-479. 

Testimony as to good character should re
late to the reputation of the defendant in the 
neighborhood where he lived at and before the 
commission of the alleged crime, the term 
chai acter being used as synonymous with rep
utation : State v. Ward, 73-532. 

As rais ing reasonable doubt: The good' 
character of accused is for the consideration 
of the jury in all cases and not merely in 
cases of doubt, and it is for them to determine 
its weight; and an instruction that it is a cir
cumstance of slight weight and entitled to but 

little consideration when the proof is clear is 
erroneous. If reasonable doubt of defendant's 
guilt is generated by proof of good character, 
defendant should be acquitted: State v. 
Northrup, 48-583; State v. Fitzgerald, 49-
260; State v. demons, 5f-274; State v. Jones, 
52-150; State v. Lindley. 51-343. 

It is error to instruct that, if there is posi
tive evidence of guilt, then good character 
avails nothing and should be disregarded: 
State v. Horning, 49-158; State v. Jones, 52-150. 

It is error to instruct the jury that previous 
good character is not a defense, and, as against 
facts positively and strongly proven and 
clearly indicating the guilt of defendant, it 
cannot avail as a ground of acquittal: State 
v. Lindley, 51-343. 

Where there was no positive or direct evi
dence as to defendant's having committed the 
offense, held, that an instruction that good 
character would not overcome evidence of 
guilt, but in the absence of such evidence 
might be considered as tending to show less 
probability of defendant's having committed 
the crime, while it was erroneous in the first 
part could not have been prejudicial: State v. 
Linde, 54-139. 

Evidence of good character should be con
sidered upon the question as to the degree of 
the offense, as well as upon the question of 
guilt or innocence: State v. Jones, 52-150. 

Ci rcumstan t ia l ev idence : To justify the 
verdict of guilty upon circumstantial evidence 
it is necessary not only that the circumstances 
should all concur to show that defendant com
mitted the crime, but that they are incon
sistent with any other rational conclusion: 
State v. Johnson, 19-230. 

Whether, when a party is sought to be con
victed upon circumstantial evidence alone, the 
evidence of the circumstances must be direct 
and not circumstantial, quaire: Stale v. dem
ons, 51-274. 

In establishing defendant's guilt by circum
stantial evidence, the state is not limited to 
proof of circumstances tending directly to 
show defendant's guilt. Any competent evi
dence tending to prove any material fact in 
the case is therefore admissible: State v. Reno, 
67-587. 

An instruction at length upon the wTeight to 
be given to circumstantial evidence, to the 
effect that strong evidence of that kind is 
often the most satisfactory of any from which 
to draw the conclusion of guilt, and explain
ing the reason thereof, held not error: State i\ 
Moelchen, 53-3f0. 

Evidence with reference to the presence of 
defendant near where stolen goods were con
cealed, and of his attempt to escape arrest, 
held sufficient to warrant the verdict of guilty 
of the larceny: State v. Moody, 50-443. 

In a prosecution for arson, held, that the 
particular circumstances shown were insuffi
cient of themselves to establish defendant's 
guilt: State v. Melick, 65-614. 

In a particular case, held, that circumstan
tial evidence relied upon to show defendant's 
guilt as accessory to the crime of murder was 
not sufficient to support a conviction: State v. 
Clouser, 69-313. 

Corpus delicti: While the facts forming 
the corpus delicti must be clearly and dis-
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t inctly proved, it is not necessary that the evi
dence should be direct and positive as distinct 
from circumstantial or presumptive evidence: 
State v. Feeler, 28-551. 

I d e n t i t y o f d e f e n d a n t : Evidence of non-
identi ty of defendant with the person com
mit t ing the crime should be weighed like any 
other evidence offered by defendant for the 
purpose of showing that he did not commit 
the crime. It is merely evidence in rebuttal 
of that of the prosecution, and if it raises a 
reasonable doubt of guilt defendant should be 
acquitted although it does not preponderate 
over that offered by the s ta te : State v. 
McCraeken, 66-569. 

The identity of accused with the person 
named in the record of a marriage may be es
tablished by admissions and identity of names, 
in the absence of evidence that other persons 
of the same name performed the marriage 
ceremony recited in the record: State v. 
Schaunhurst, 34-547. 

On a trial for murder, where there is evi
dence that would justify the jury in believing 
tha t the crime has been committed by- some 
one, and there are circumstances which point 
to defendant as the guilty person, evidence of 
conduct explaining the bad state of feeling on 
the part of defendant toward the deceased is 
admissible: State v. Cole, 63-695. 

Evidence of a witness as to facts which led 
him to believe tha t the prisoner was the per
son whom he saw present at the commission 
of a crime, held sufficient to support a verdict 
of gui l ty : Stale v. Lucas, 57-501. 

Where the identity' of defendant was in 
question in a prosecution for burglary, held, 
tha t evidence as to declarations made by the 
person committ ing the burglary, at the t ime 
of its commission, indicating that he was the 
defendant, was admissible as part of the res 
gestce, and might be considered by the ju ry in 
connection wi th other circumstances bearing 
on the question of identi ty: State v. Kepper. 
65-745. 

And where it was evident that larceny or 
burglary was the object in view, held, tha t the 
fact that defendant was aware that the occu
pant of the house had in his possession a large 
sum of money was admissible as tending to 
identify defendant as the person who com
mitted the burglary: Ibid. 

Certain evidence considered, and held rele
vant and material as tending to implicate de
fendant in the cr ime: Slate v. Hudson, 50-
157. 

F a i l u r e t o p r o d u c e e v i d e n c e : It is not 
incumbent upon the prosecution to produce 
all the witnesses present at the commission of 
the act charged as a crime against defendant, 
but simply that proof of the whole transaction 
shall be produced before defendant can be put 
upon his defense: State v. Middlcham, 62-150. 

A suspicious circumstance, unexplained, 
whether defendant, in case he is innocent, can 
or cannot explain it, is only presumptive evi
dence tending to establish guilt. If the circum
stance is one which defendant could explain 
if innocent, it would be simply stronger evi
dence against defendant than if it was one 
which he could not explain, though innocent; 
but the jury must in every case be the sole 
judge of its weight. Such presumption should 
not be deemed sufficient in law to overcome 
the presumption of innocence: State v. Banks, 
43-595. 

Failure to call witnesses by defendant to 
prove his general good character raises no pre
sumption against i t : State v. Dockslader, 42-
436. 

While it is true tha t the suppression or de
struction of evidence is a question to be con
sidered against the party charged with the 
crime, and the non-production of explanatory 
evidence clearly in defendant's power must 
weigh against him, yet this rule has no appli
cation where the evidence is equally within 
the reach of both parties, and is as important 
for the prosecution as for the defendant: Stale 
v. Rosier, 55-517. 

The doctrine, that the failure of the accused 
to introduce evidence explanatory of inculpat
ing circumstances may be regarded as a cir
cumstance against him, is to be cautiously 
applied and only where it is manifest that 
proofs are in possession of the accused not ac
cessible to the prosecution: State v. Cousins, 
58-250. 

An instruction that , if defendant fails to in
troduce proof explaining tacts established by 
the evidence against him, it is a circumstance 
to be considered in determining his guilt, and 
that if evidence within the power of defend
ant , and not accessible to the state, is withheld 
by the defendant, the jury may infer that if 
produced it would be against defendant, is not 
objectionable as misleading the ju ry with 
reference to the effect of a failure of defendant 
to testify in his own behalf: State v. Rodman, 
62-456. 

In general as to evidence in criminal cases, 
see § 5954 and notes. 

5 8 1 4 . R e a s o n a b l e d o u b t a s t o d e g r e e . 4429. Where there is a rea
sonable doubt of the degree of the offense of which the defendant is proven to 
be guilty, he shall only be convicted of the lower degree. [R., § 4808.] 

prosecution for larceny of property of more 
than twenty dollars in value, that if they are 
not satisfied beyond a reasonable doubt ft'at 
the value of the property stolen exceeds that 

D o u b t a s t o d e g r e e : It is error to fail to 
instruct the jury in accordance with this sec
tion even where proper instructions to the ef
fect that they may convict of a lower degree 
or included crime are given: State v. Jay, 57-
164; State v. Nets, 68-469; State v. Walters, 
45-389. 

To war ran t a conviction of grand larceny, 
the fact that the value of the property ex
ceeded twenty dollars, as well as the fact of 
the stealing, should be proved beyond a rea
sonable doubt : State v. Wood, 46-116. 

I t is error to fail to instruct the jury, in a 

amount they must find that it was less than 
t h a t : State v. McCarly, 73-51. 

Evidence of good character should be con
sidered upon the question as to the degree of 
the offense as well as upon the question of 
guilt or innocence: Slate e. Jones, 52-150. 

As to conviction for lower degree or in
cluded crime, see §§ 5850, 5851. 
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5 8 1 5 . Higher offense p r o v e d . 4430. If it appear by the test imony 
that the facts proved constitute an offense of a higher nature than that charged 
in the indictment, the court may direct the jur}' to be discharged, and all pro
ceedings on the indictment to be suspended, and may order the defendant, to 
be committed or continued on bail to answer any new indictment which may 
be found against him for the higher offense. [R., § 4791; C , '51, § 3000.] 

As to convicting for higher degree than charged in indictment, see §§ 5850, 5851. 

5 8 1 6 . N e w i n d i c t m e n t n o t f o u n d . 4431. If the indictment for tne 
higher offense be submitted by the grand jury, or be not found at the next 
term, the court must proceed to try the defendant on the original indictment. 
[R., §4792; C , ' 5 1 , §3001.] 

[By reference to corresponding section of Revision (§ 4792) it is apparent t ha t " s u b m i t t e d , " 
in this section, should be " dismissed." The Code commissioners' report shows t h a t no c h a n g e 
from the Revision was intended.] 

5 8 1 7 . J u r y v i e w p r e m i s e s . 4432. Whenever, in the opinion of the 
court, it is proper that the jury should view the place in which the offense is 
charged to have been committed, or in which any other material fact occurred, 
it may order the jury to be conducted in a body, in the custody of proper offi
cers, to the place, which shall be shown them by a person appointed by the 
court for that purpose. The officers must be sworn to suffer no person to 
speak to or communicate with the jury, on any subject connected with the 
trial, nor to do so themselves, except the person appointed by the court for 
that purpose, and that only to show the place to be viewed, and to re turn 
them into court without unnecessary delav at a specified time. [R., § 4800; 
C , '51, § 3009.] 

For similar provisions in civil cases, see § 3997. 

5 8 1 8 . J u r o r as a w i t n e s s . 4433. If a juror have any personal knowl
edge respecting a fact in controversy in a cause, he must declare the same in 
open court during the trial; and, if during the retirement of the jury, a juror 
declare any fact which could be evidence m the cause, as of his own knowl
edge, the jury must return into court and the juror must be sworn as a wit
ness, and examined in the presence of the parties, if his evidence be admissible. 
[R., §4801 ; C , ' 5 1 , §3010.] 

SEPARATION OF J U R Y . 

5 8 1 9 . Before final s u b m i s s i o n . 4434. The jurors sworn to t ry an in
dictment, may, at any time before the final submission of the cause to them, 
in the discretion of the court, be permitted to separate, except where one of 
the parties object thereto, or be kept together in charge of proper officers. 
The officers must be sworn to keep the jury together during the adjournment 
of the court, and to suffer no person to speak to or communicate with them on 
any subject connected with the trial, nor do so themselves, and to return them 
into court at the time to which it adjourns. [R., 4802; C , "51, § 3011.] 

I t will not necessarily constitute error for self from the others for the purpose of ge t t ing 
the court to refuse to direct, on application of some tobacco, would not vitiate t he verd ic t : 
defendant, tha t the jury shall be kept together State v. Wart, 51-587. 
without separation, if it is not made apparent I t is not error to permit the j u ry to separate 
that the court has therein exceeded its discre- dur ing the trial under proper directions and 
tion, or exercised it to the prejudice of de- admonit ions against defendant 's objection, 
fendanf's r ights : State v. Gillick, 10-98. The mat te r is m the discretion of t he cour t : 

As to the propriety of not allowing the ju ry State v. Rainsbarger, 74-196. 
to separate when the defendant objects thereto, If is not necessary tha t it appear affirma-
see State v. Felter, 25-67. tively that the j u ry were in charge of a sworn 

In the absence of a showing of prejudice, officer. That will be presumed unless t he con-
held, tha t the fact tha t one of the juiors, while t r a iy appears : Stale v. Pitts, 11-343. 
on the way to the ju ry room, separated him- See §5 5827 and 5874. 

V O L . 11 — 105 
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5820. A d m o n i t i o n . 4435. The jury, whether permitted to separate, or 
kept together in charge of sworn officers, must be admonished by the court 
that it is their duty not to permit any person to speak to or communicate with 
them on any subject connected with the trial, and that any and all attempts 
to do so should be immediately reported by them to the court, and that they 
should not converse among themselves on any subject connected with tiie trial, 
or form or express an opinion thereon, until the cause is finally submitted to 
them. This admonition must be given or referred to by the court at each ad
journment, during the progress of the trial, previous to the final submission of 
the cause to the jury. [R., § 4803; C , '51, § 3012.] 

It need not appear of record that the jury did its duty in this respect: State v. Shelledy, 
were properly admonished prior to each ad- 8-477. 
journment; it will be presumed that the court 

TRIAL. 

5821. M i n u t e s Of t e s t i m o n y kept . 4436. The court shall, on the trial 
of every indictment, when requested by either party, keep, or cause to be kept, 
by some person for that purpose by it appointed, full and accurate minutes of 
the testimony of each witness examined on the trial, showing the name of the 
witness, the place of residence, and his occupation, as well as of any oral evi
dence introduced, either by the state or defendant, after a plea or verdict of 
guilty, to be considered by the court in aggravation or alleviation of the pun
ishment in pronouncing sentence against the defendant, which shall be certi
fied to be full and accurate by the judge, and signed by him, and filed with 
the clerk, and so marked by him, which shall be deemed a part of the record 
of the cause. The person who acts under such an appointment shall be en
titled to such compensation for his services as may be allowed by the court, 
which shall be paid by the proper count}7, and shall be taxed as costs. [R., 
§ 4809.] 

As to appointment and compensation of stenographer, see §§ 227, 228, 5029. 

5 8 2 2 . "When s e v e r a l de fendants . 4437. Upon an indictment against 
several defendants, any one or more may be convicted or acquitted. [R., 
§4810; C , '51, §3014.] 

5823. Trial of l ibel . 4438. On the trial of an indictment for a libel, the 
jury have the right to determine the law and the fact. [R., § 4811; C , '51, 
§ 3015.] 

See § 5483 and notes. 

5 8 2 4 . Of offenses o ther t h a n l ibel . 4439. On the trial of an indict
ment for any other offense than libel, questions of law are to be decided by 
the court; saving the right of the defendant and the state to except. Ques
tions of fact are to be tried by jury. And although the jury have the power 
to find a general verdict which includes questions of law as well as fact, they 
are bound, nevertheless, to receive as law what is laid down as such by the 
court. [R., § 4812; C , '51, § 3016.] 

INSTRUCTIONS. 

5 8 2 5 . Cour t i n s t r u c t j u r y . 4440. The court shall, on motion of either 
party, instruct the jury on the law applicable to the case, which must always 
be in writing, signed by the judge and filed with the clerk, and so marked by 
him, and it is to be deemed a part of the record of the cause, and no oral quali
fication thereof shall be permitted. [R., § 4813; C , '51, § 3017.] 

D u t y of cour t as to ins t ruc t ions : It is and cover the whole ground in a methodical 
the better practice, as a rule, for the judge to charge of his own: State v. Collins, 20-85. 
put aside the instructions asked by counsel, The fact that any proposition of the law 
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upon a point involved is not stated will not 
avail defendant if that which was given was 
correc*". In such a case the proper course 
would ->e to ask additional instructions to 
cove» points not stated: State v. Tweedy, 11-
350. 

The court is not required to take up the 
several facts and circumstances testified to by 
the witnesses and instruct the jury as to their 
weight and effect: State v. Miller, 65-60. 

While mere failure to instruct the jury may 
constitute reversible error if it should be ap
parent that the failure resulted in depriving 
defendant of a fair trial, yet where instruc
tions are correct as far as they go, the defend
ant should, if he desires further instructions, 
ask them or he will not be heard to complain: 
State v. Helvin, 65-289. 

In a trial for forgery, held, that a failure by 
the court to give instructions respecting the 
law applicable to the offense, and to a certain 
line of defense of which there was sufficient 
evidence to require it to be considered by the 
jury, though no instructions were asked by 
the counsel for defendant, was sufficient to 
warrant a reversal, the court saying that, 
although the court below is not bound to give 
instructions on its own motion where those 
asked by counsel are sufficient, yet, when they 
are defective or insufficient, the law compli
cated, and the offense of a high criminal 
character, the court should point out the con
troverted questions of fact and state the law 
applicable thereto: State v. Brainard, 25-572 
(cited in State v. Hamilton, 32-572, 574). 

Where the court gave full instructions as to 
the theory of the case relied on by the prose
cution, but failed to give instructions upon an 
essential part of the case upon the theory 
upon which defendant relied, held, that judg
ment should be reversed: State v. O'Hagun, 
38-504. 

I ssues : Matters of dispute arising upon the 
law or the evidence are not issues which the 
court must specifically present to the jury: 

f State v. Nadal, 69-478. 
Instructions upon questions of fact: 

An instruction to the effect that, if defendant 
did a certain act specified, the jury should 
infer a fraudulent intent, is not vulnerable to 
the objection that it assumes facts as proved: 
State v. Thompson, 19-299. 

It is within the province of the court to 
state whether the facts proved, if believed, 
constitute the offense charged: Pollard v. 
State, 2-567. 

An instruction which especially directed the 
attention of the jury to certain facts, and 
thereby excluded from their attention other 
facts bearing upon the same question, held er
roneous: State v. Meshek, 51-308. 

An instruction in which the court declared 
" that there is some evidence tending to show 
that defendant was drunk," where evidence of 
intoxication was relied upon as showing want 
of specific intent, held erroneous, as indicating 
an opinion of the court as to the weight and 
quantity of the evidence, unfavorable to de
fendant: State v. Donovan, 61-369. 

Not suppor ted b y evidence: Where it 
appears that there was no evidence tending to 
show that defendant in any respect aided and 
abetted the commission of the crime charged, 

held, that an instruction with reference to his 
criminality if it should appear that he aided, 
abetted, etc., was erroneous: State v. Myer, 
69-148. 

Mis leading: An instruction which may be 
misleading when applied to the particular 
facts of the case is erroneous: State v. Ben-
ham, 23-154. 

An instruction in a prosecution for assault 
which assumed that the assault was made, and 
called particular attention to the manner of 
the assault, etc., when there was great doubt 
from the evidence whether any assault was 
made, held erroneous, as being misleading: 
State v. Bailey, 54-414. 

Offense of h igher degree : The giving of 
instructions in regard to an offense of a higher 
degree than that for which defendant is prop
erly on trial will be sufficient error to warrant 
a reversal, although he be only found guilty 
of an offense for which he was properly on 
trial: State v. Tweedy, 11-350. 

Read ing from ind i c tmen t : It is error to 
read from the indictment for the purpose of 
stating the issues to the jury without setting-
out in the instructions the part of the indict
ment thus read: State v. Birmingham, 74-
407. 

I n l ibel : As to instructions and their effect 
in prosecutions for libel, see § 5483. and notes. 

Objection to evidence cannot be taken 
by way of instructions to the jury that such 
evidence should not be considered: State v. 
Pratt, 20-267. 

Addi t iona l ins t ruc t ions : Remarks of the 
court to the jury, after they had been out for 
a considerable time without being able to 
agree, as to the impropriety of a juror going 
into the jury-box with a predetermination as 
to the result which he will favor, and to hang 
the jury, or to cause a disagreement if the 
verdict cannot be rendered as he wants it, 
held not enoneous: Stute v. Lawrence, 38-51. 

Where the jury, after having retired, sent 
to the court a communication asking further 
instructions as to a matter of fact in regard to 
which they were in doubt, held, that it was 
not incumbent upon the court to give them 
any further instructions upon such question: 
State v. Maxwell, 42-208. 

In a particular case, held, that the court was 
warranted in giving additional instructions 
after the retirement of the jury: State v. Pitts, 
11-343. 

R e m a r k s to j u r y : The court cannot, under 
the guise of determining some questions which 
are legitimate, make remarks m the presence 
and hearing of the jury which would consti
tute error if contained in an instiuction, and 
thus deprive the defendant of the opportunity 
of having such error reviewed : State v. Stow-
ell, 60-535. 

S ign ing : The requirement of this section 
that the judge shall sign the instructions given 
byT him is directory, and a failure to do so will 
not be ground for reversal when no prejudice 
resulted therefrom to defendant: State v. Stan
ley, 48-221. 

If the instructions are properly passed upon 
by the court and embodied in a bill of excep
tions, the failure to sign them will not be a 
ground of re-ersal: State v. McCombs. 13-426. 

The supreme court, on appeal, will not pass 
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upon instructions which have not been made 4016, authorizing the submission to the ju ry 
par t of the record, either by being signed as of interrogatories for special findings on par-
here required or embodied in a bill of excep- ticular questions of fact, is not applicable in 
t ions: State v. Gebhardt, 13-473; State v. criminal cases: State v. Fooks, 65-196; State 
Wall ous, 13-489. v. Ridley, 48-370. 

I n w r i t i n g : Where it appeared that the D i r e c t i n g v e r d i c t : See notes to § 5847. 
charge of the court was given to the ju ry For instructions as to reasonable doubt, bur-
orally and afterwards reduced to writing, den of proof, alibi, etc., see notes to S, 5813. 
with the acquiescence of defendant, held, that For instructions as to different degrees and 
such irregularity could not afterwards be included crimes, see notes to S 5814. 
taken advantage of: State v. Sipult, 17-575. And generally as to instructions, see g§ 3991-

S p e c i a l i n t e r r o g a t o r i e s : Sections 4015, 3996 and notes. 

5826. A s k i n g i n s t r u c t i o n s . 4441. Any instruction asked by either 
party to be given by the court must be in writing, and must be either given 
or refused, and so marked and signed by the judge, and filed with the clerk, 
and so marked by him, and is to be deemed a part of the record. I t may be 
qualified in writing by the court, but not orally, and the qualification must be 
distinguished, intelligibly, from the instruction as originally asked by the 
party, and signed by the judge. [R., § 4814; C , '51, § 3018.] 

The supreme court, on appeal, will not pass t ions: State v. Gebhardt, 13-473; State v. 
upon instructions which have not been made Watrous, 13-489. 
par t of the record, either by being signed as See, further, notes to preceding section, 
here required or embodied in a bill of excep-

DELIBEEATION. 

5 8 2 7 . I n c h a r g e of officer. 4442. After hearing the charge, the jury 
may either decide in court or may retire for deliberation. If they do not agree 
without retiring, one or more officers must be sworn to keep them together in 
some private and convenient place without meat or drink, water excepted, and 
not to suffer any person to speak to or communicate with them, nor speak to 
or communicate with them themselves unless it be to ask them whether they 
have agreed upon their verdict, and not to communicate to any one the state 
of their deliberation or the verdict agreed upon, until after the same shall have 
been declared m open court, and received by the court, and to return them 
into court when the}' shall have so agreed upon their verdict, unless by per
mission or order of the court, or they be sooner discharged. [R., § 4815; C , 
'51, § 3019.] 

I t is not necessary that it anpear affirma- mine the case, one of the jurors was permitted 
lively that the jury were in charge of a sworn by the court to leave the jury room and attend 
officer. That will be presumed unless the con- the trial of another case in court in which he 
t ra ry appears: State v. Pitts, 11-343. was a party, held not error where no prejudice 

That one of the jurors was permitted to to defendant appeared: State v. Ferlig, 70-
leave the jur \ room for a necessary and proper 272. 
purpose, accompanied by the deputy sheriff, it The fact that d in ing the deliberation of the 
appearing tha t the juror had no conversation ju ry one of their number, being taken sick, is 
with any one while absent, except with sach permit ted to separate himself from the others 
deputy, and with him only to the extent of and take a walk in the open air, accompanied 
asking permission to retire, held not nuch mis- by an officer, and wi thout communication 
conduct as to make a new trial necessary: with any person about the case, will not be 
State v. Boivman, 45-418. ground ior disturbing the judgment upon such 

Communication wild the ju ry by a deputy verdic t : State v. Griffin, 71-372. 
sheriff after their r e tnement in relation to As to separation of jury during the trial, 
procuring lor them a paper introduced in ovi- see § 5819 and notes. 
dence, held not a ground for reversal in the In general as to conduct of jury after sub-
absence of any showing of prejudice: Stale v, mission of cause, see §§ 5837-5844 ana notes. 
Wart, 51-587. As to what misconduct of the ju ry is ground 

Where, after the jury had retired to deter- for new trial, see notes to § 5874. 

DISCHARGE OF J f fUr , OE OF DEFEXDAISTT. 

5 8 2 8 . W h e n j u r o r b e c o m e s s i ck . 4443. If before the conclusion of a 
trial a juror become sick so as to be uuable to perform his dut}T, the court may 
order him to be discharged, and in such case a new juror may be sworn and 
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the trial begin anew, or the jury may be discharged and a new jury then or 
afterwards be impaneled. [R., § 4804; C , '51, § 3013.] 

5 8 2 9 . W a n t of j u r i s d i c t i o n . 4444. The court may also discharge the 
jury where it appears tkat it has not jurisdiction of the offense, or that the 
facts as charged in the indictment do not constitute an offense punishable bv 
law. [R., § 4793; C . ' o l , § 3002.] 

5 8 3 0 . C r i m e c o m m i t t e d i n a n o t h e r s t a t e . 4445. If the jury be dis
charged because the court has not jurisdiction of the offense charged in the 
indictment, and it appear that it was committed out of the jurisdiction of this 
state, the defendant must be discharged or ordered to be retained in custody 
a reasonable time, until the district [county] attorney shall have a reasonable 
opportunity to inform the chief executive of the state in which the offense was 
committed of the facts, and for said officer to require the delivery of the of
fender. [R.. § 4794; C , '51, § 3003.] 

5 8 8 1 . I n a n o t h e r c o u n t y . 4446. If the offense was committed within 
the exclusive jurisdiction of another county of this state, the court must direct 
the defendant to be committed for such time as shall be deemed reasonable to 
await a warrant from the proper county for his arrest; or, if the offense be 
bailable, he may be admitted to bail in an undertaking with sufficient sureties 
that he will, within such time as the court ma}^ appoint, render himself amen
able to a warrant for his arrest from the proper county, and if not sooner ar
rested thereon, will attend at the office of the sheriff of the county where the 
trial was had, at a certain time particularly designated in the undertaking, to 
surrender himself upon the warrant, if issued, or that the bail will forfeit such 
sum as the court may fix, to be mentioned in the undertaking. [R., § 4795; 
C , '51, § 3004.] 

5 8 3 2 . P a p e r s t r a n s m i t t e d . 4447. In the case provided for in the last 
section, the clerk must transmit, forthwith, a certified copy of the indictment 
and all the papers in the action filed with him, except the undertaking men
tioned in the last section, to the district [county] attorney of the proper 
county. [R., §4796; C , '51, § 3005.] 

5 8 3 3 . D e f e n d a n t d i s c h a r g e d . 4448. If the defendant be not arrested 
on a warrant from the proper county he shall be discharged from custody, or 
his bail in the action shall be exonerated, or money deposited instead of bail 
shall be refunded, as the case may be, and the sureties in the undertaking 
must be discharged. [R., § 4797; C., '51, § 3006.] 

5 8 3 4 . W h e n a r r e s t e d . 4449. If he be arrested, the same proceedings 
must be had thereon as upon the arrest of a defendant in another county on a 
warrant of arrest issued by a magistrate. [R., § 4798; C , '51, § 3007.] 

5835. When facts do not constitute offense. 4450. If the jury be 
discharged because the facts set forth do not constitute an offense punishable 
by law, the court must order that the defendant, if in custody, be discharged 
therefrom, or if admitted to bail, that his bail be exonerated, or if he has de
posited money instead of bail, that the money deposited be refunded, unless 
in its opinion a new indictment can be framed upon which the delendant can 
be legally convicted, in which case the court may direct that the case be sub
mitted to the same or another grand jury. [R., § 4799; C , '51, § 3008.] 

DEFENDANT COMMITTED DURING- TRIAL. 

5 8 3 6 . N o t w i t h s t a n d i n g h a i l g i v e n . 4451. When a defendant, having 
given bail, appears for trial, the court may, in its discretion, at any time after 
his appearance for trial, order him to be committed to the custody of the 
proper officer to abide the judgment or further order of the court ; and he 
shall be committed and held in custody accordingly. [R., § 4816; C , ' 5 1 , 
§ 3020.] 
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CHAPTER 28. 

OF THE CONDUCT OF JUET AFTEE THE CAUSE IS SUBMITTED TO IT. 

5837. M a y t a k e p a p e r s . 4452. Upon retiring for deliberation, the jury 
may take with it all papers which have been received as evidence in the case, 
except depositions and copies of such parts of public records or private docu
ments as ought not, in the opinion of the court, to be taken from the person 
having them in possession. [R., § 4817; C , '51, § 3021.] 

Wiiere a medical book was introduced as sal in the absence of a showing that the jury, 
evidence, and a portion of it read to the jury, or any of them, examined the papers, or tha t 
held, tha t it was not proper for them to take any prejudice resulted from their act ion: 
such book to the ju ry room, the portions State v, Gibson, 39-295. 
which were read not being marked : State v. Where a juror sent for and read to his fel-
Gillick, 10-98. lows a law book in support of the correctness 

The ju ry on their ret i rement to consider of the instructions of the judge, held, tha t 
their verdict, in an appeal from a conviction such misconduct was error without prejudice, 
in a justice's court, were permitted to take the instructions having been as a matter of 
w i th them the papers in the case, including law correct: Slate v. Carr, 43-418. 
the information, the transcript from the jus- As applicable to this section, see notes to 
tice, transcript on change of venue, affidavits, § 4004. 
etc., held, tha t there was no ground for rever-

5838. Note s of t e s t i m o n y . 4453. The jury may also take with them 
notes of the testimony or other proceedings on the trial taken by themselves 
or any of them, but none taken by any other person. [R., § 4818; C , '51, 
§ 3022.] 

I t is not proper for the officer in charge of the jury , at their request to furnish them the min
utes of the tes t imony: State v. Griffin. 71-372. 

5839. A d d i t i o n a l ins truc t ions . 4454. After the jury have retired for 
deliberation, if there be any disagreement between them as to any part of the 
testimony, or if they desire to be informed on any point of law arising in the 
cause, they must require the officer to conduct them into court, and upon their 
being brought in, the information required must be given in the presence of, 
or after oral notice to, the district [county] attorney, and the defendant or his 
counsel. [R., § 4819; C , '51, § 3023.] 

See notes to § 5825. 

5840. J u r o r sick. 4455. If, after the retirement of the jury, one of 
them be taken sick so as to prevent the continuance of his duty, or any other 
accident or cause occur to prevent their being kept together for deliberation, 
the court may discharge them. [R., § 4820; C , '51, § 3024.] 

Where , after all the evidence in a case had the term, held, tha t there was sufficient cause 
been introduced, the judge, on receipt of a to warrant adjournment in the discretion of 
telegram to the effect tha t his wife was sick, the judge, and tha t the defendant could not, 
adjourned court for a few days and went to on the subsequent trial, plead a previous jeop-
his home, and, on the day to which court was a rdy : State v. Tatman, 59-471. 
adjourned, by telegram adjourned court over 

5841. Discharge by consent or on disagreement. 4456. Except as 
provided in the last section, the jury cannot be discharged after the cause is 
submitted to them until they have agreed upon their verdict and rendered it 
in open court, unless by the consent of both parties entered upon the record, 
or unless at the expiration of such time as the court may deem proper, it sat
isfactorily appears that there is no reasonable probability that the jury can 
agree. [R , § 4821; C , '51, § 3025.] 

The fact that , in the exercise of sound dis- been once in jeopardy : State v. Vaughan, 29-
cretion, the jury is thus discharged does not 286. 
entitle the defendant to be released, as having 
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5842. New trial. 4457. In all cases where a jury is discharged or pre
vented from giving a verdict by reason of any accident or other cause, except 
where the defendant is discharged from the indictment during the progress of 
the trial, or after the cause is submitted to them, the cause may be again tried 
at the same or another term of the court. [R., § 4822; C, '51, § 3026.] 

That defendant cannot plead a trial thus te rminated as previous jeopardy in bar of another 
trial, see notes to § 5749. 

5843. Court may adjourn. 4458. While the jury is absent the court 
may adjourn from time to time as to other business, but it shall be neverthe
less deemed open for every purpose connected with the cause submitted to the 
jury until a verdict be rendered or the jurv is discharged. [R., § 4823; C, '51, 
§ 3027.] 

5844. Pinal adjournment. 4459. A final adjournment of the court 
discharges the jury. [R, § 4824; C, '51, § 3028.] 

CHAPTER 29. 

OF T H E VEEDIOT. 

5845. Jurors present. 4460. When the jury has agreed upon its verdict, 
it must be conducted into court by the officer having it in charge. The 
names of the jurors must then be called, and if all do not appear the rest must 
be discharged without giving a verdict. In such case the cause may again be 
tried at the same or another term. [R., § 4825; C, '51, § 3029.] 

The provision as to calling the names of the Jur ies in cases of misdemeanors may, by 
jurors is directory only, and a failure to ob- consent of defendant and the state, r e tu rn a 
serve it will not be error sufficient to reverse sealed verdict ; and it will not be pre ju i ic ia l 
the judgment unless prejudice is shown: S ta te error to receive such verdict wi thout all the 
v. Burge, 7-255. jurors being present if no demand is made 

If, without consent of parties or the court , for the presence of all, or for the polling of 
the ju ry seal up their verdict and separate, de- the jury , or if no objection is made to the 
fendant is deprived of the substantial r ight absence of the j u r o r s : State v. Thompson, 74-
given him by § 5855 to poll the j u r y ; and 119. 
therefore t he receiving of such verdict consti
tutes error: State v. Callahan, 55-364. 

5846. Presence of defendant. 4461. If the indictment be for a felony, 
the defendant must be present at the rendition of the verdict. If it be for a 
misdemeanor, the verdict maybe rendered in his absence. [R., §4826; C , 
'51, § 3030.] 

In a prosecution for murder , presence of de- presence when judgmen t is rendered is not 
fendant at the time of verdict is essential: necessary: Hughes v. State, 4-554. 
Harriman v. State, 2 G. Gr., 270. In case of conviction for assault and ba t te ry 

The trial a t which defendant accused of a the presence of defendant is not required, even 
felony is required to be present ends with the though he has been on trial for a felony: 
verdict; his presence at the argument and de- State v. Shepard, 10-126. 
termination of a motion for new trial is not As to presence of defendant a t arra ignment , 
essential: State v. Decklotts, 19-447. see S, 5713; as to his presence dur ing the trial , 

Where defendant is put on trial for felony, see § 5736; and as to his presence a t pronounc-
but only convicted of a misdemeanor, his ing of judgment , see § 5883. 

5847. Verdict rendered. 4462. When the jury have answered to their 
names, the court or the clerk shall ask them whether they have agreed upon 
the verdict, and if the foreman answers in the affirmative, they must, on being 
required, declare the same. [R., § 4827; C, '51, § 3031.] 

No particular form of words is prescribed to When there is no test imony sustaining the 
be used by the court in requiring the ju ry to charge, or when it is so slight t h a t a verdict 
declare their verdict : State v. Collins, 32-36. of guil ty would be instant ly set aside, the cour t 
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m a y direct a verdict of acquittal, but not when 
there is a conflict of tes t imony: State v. Smith, 
28-565. 

The fact that the court causes the j u ry to 

re turn a verdict of guilty without deliberation 
or consultation, though grossly irregular, 
would not render a judgment based thereon 
void: Turney v. Barr, 75-758. 

5848. Genera l or spec ia l . 4463. The jury may either render a general 
verdict, or, where they are in doubt as to the legal effect of the facts proven, 
thev may, except upon an indictment for libel, find a special verdict. [R., 
§4828; C., '51, §3032.] 

There is no provision for a submission to the of criminal actions: State v. Ridley, 48-370; 
ju ry of particular questions of fact on the trial Stale v. Fooks, 65-196. 

As to special verdict in civil cases, see § 4015. 

5 8 4 9 . F o r m . 4464. A general verdict upon a plea of not guilty is either 
"gui l ty " or " not guilty," which imports a conviction or acquittal on every 
material allegation m the indictment. Upon a plea of a former conviction or 

"" or '' for the defend-acquittal of the same offense it is either " for the state : 

ant." [R , §4829; 0., '51, § 3033.] 
"What su f f i c i en t v e r d i c t : If the inten

t ion of the jury is not doubtful the verdict 
will be upheld even without correction in 
form by the cour t : Harrell v. St ring field, 
Mor., 18. 

A verdict in a particular case held sufficient 
to authorize conviction: State v. Bond, 8-540. 

Al though it is not necessary for the jury to 
find more than that the defendant is guilty of 
the charge in the indictment, yet a verdict 
finding specially as to the facts constituting 
such guilt is sufficient to justify the court in 
rejecting the portion relating to the facts, and 
rendering judgment on the portion constitut
ing a general verdict : State v. Williams, 8-
533. 

I n a tr ial upon information, the words " as 
charged in the indictment," held mere sur
plusage, and of no effect on the verdict : 
State v. McCombs, 13-426. 

A verdict expressly reciting tha t the ju ry 
find the defendant " guilty of aiding and con
cealing," etc., thus specifying the crime 
charged in the indictment, is a general and 
not a special verdict: State v. Turner, 19-144. 

Where defendant was charged with know
ingly having in possession and ut ter ing a 
forged instrument, but in the caption and in
dorsement of the indictment the crime was 
designated as forgery, and the court, while 
properly directing the j u ry as to the facts 

5 8 5 0 . F i n d i n g a n offense of d i f f e ren t d e g r e e . 4465. Upon an indict
ment for an offense consisting of different degrees, the jury may find the de
fendant not guilty of the degree charged in the indictment, and guilty of any 
degree inferior thereto, or of an attempt to commit the offense, if punishable 
by indictment. [R , § 4835; C , '51, § 2918.] 

necessary to establish the crime with which 
defendant was properly charged, designated it 
as forgery, and gave the form of the verdict 
as though that were the crime charged, and 
jury , following the form thus given, found 
defendant " guilty of the crime of forgery as 
charged in the indictment ." held, t h a t the 
verdict was simply informal, and was not vi
tiated by the error in designating the offense 
charged : State v. Burgson, 53-3f 8. 

Where there is a general verdict of guilty 
on an indictment containing several counts, 
if any one of them is good the judgment 
will be supported: State v. Shelledy, 8-477, 511. 

On a conviction for murder in the first de
gree under which it is for the jury to fix the 
punishment as death or imprisonment for hfe 
at hard labor in the penitentiary, a verdict i& 
sufficiently definite which specifies imprison
ment in the penitentiary for life: State v. 
Trout, 74-545. 

D e f e c t s c u r e d b y v e r d i c t : After verdict 
all objections to the proceedings of the grand 
ju ry in finding the indictment come too la te : 
Sharp v. State, 2-454. 

The verdict does not cure irregularities in 
the trial or in the finding of the indictment, 
such, for instance, as the refusal to allow the 
defendant the right of challenge to the grand 
ju ro r s : State v. Osborne, 61-330. 

D i f f e r e n t d e g r e e s : Although the offense 
consists of different degrees, and defendant is 
not found guilty of any one of the degrees, he 
may still be convicted of an offense neces
sarily included in that for which he is in
dicted, as provided in the following section: 
Gordon v. Stale, 3-410. Thus, held that , though 
manslaughter is not a degree of murder, but 
a distinct offense, it is necessarily included in 
the crime of murder : State v. Clemons, 5 1 -
274. 

I t seems tha t the last clause of the section, 
" i f punishable by indictment ," relates alone 

to the preceding clause, " a n at tempt to com
mit the offense:" State v. Jarvis, 21-44. 

Although the inferior degree of the offense 
be not indictable, but triable on information 
only, a defendant put on trial for a degree 
which is indictable may be convicted in such 
lower degree: Ibid. And see notes to Const., 
art . 1, § 11. 

Where defendant is pu t on trial for the 
higher degree of an offense, and is convicted 
of a lower, and judgment thereon is reversed 
on appeal, he cannot again be put on trial for a 
higher degree than that of which he was con-
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victed: State v. Tweedy, 11-350; State v. Clem
ons, 51-274. And see notes to Const., art . 1, 
§12. 

I n s t r u c t i o n as t o di f ferent d e g r e e s a n d 
i n c l u d e d c r i m e s : On the trial of an offense 
of such nature tha t defendant might properly 
be convicted of a lesser degree of the offense 
t h a n that charged, or an offense necessarily 
included in that charged, the court should in
struct the jury tha t they may find defendant 
guilty ot such lower degree or included of
fense: State v. Walters, 45-389; State v. Ke-
gau, 62-106. 

In such cases the court should explain to 
the ju ry the elements of the lower degrees of 
the ciime, and of all crimes of which defend
ant might be convicted under the indictment, 
and it will constitute error in the court to fail 
to do so: State v. Vinsant, 49-241; State v. 
Clemons, 51-274; Stater. Qlynden, 51-463. 

Even though the counsel for the prisoner 
has claimed and insisted upon the trial tha t 
the prisoner, if guilty at all, is guilty of the 
degree of offense charged in the indictment, 
yet the prisoner has the right to the prover in
structions as to lower degrees of the offense: 
State v. Johnson, 8-525. 

Under an indictment charging assault wi th 
intent to inflict great bodily injury, it is error 
to fail to instruct the ju ry that they may con
vict defendant of assault and battery. In such 
case it is not sufficient to instruct that they 
m a y convict of a simple assault, although a 
simple assault and an assault and battery are 
offenses of the same grade : State v. Welsh, 
73-100. 

Upon the trial of an indictment for rape 
the court should instruct the jury not only as 
to assault with intent to commit rape, but 
also as to simple assault, and it wdl constitute 
error to fail to do so: State v. Pennell, 56-29; 
State v. Peters, 56-263. 

Assault and battery is not necessarily in
cluded in the crime of assault with intent to 
commit rape, and it is not necessary to instruct 
t he j u ry that they might find defendant gui l ty 
of assault and ba t t e ry : State v. McDevitt, 69-
549. And see State v. McAvoy, 73-557. 

I n a particular case, held, tha t the instruc
tions sufficiently directed the jury as to con
victing ior assault with intent to commit rape 
or assault and battery under an indictment 
for r ape : State v. Mitchell, 68-116. 

Where , in a prosecution for murder , it is 
admitted tha t the defendant by violence 
caused the death of deceased, and claims tha t 
his act was done in self-defense and was not 

Verdict for included offense: Under 
this section whatever offense is necessarily in
cluded in the crime chaiged in the indictment 
may be punished, although the indictment 
contains no words specifically designating the 
offense so included: Benhamv. State, 1-542. 

Although the offense consists of different 
degrees, and defendant is not found guilty of 
any one of the degrees, he may still be guilty 

unlawful, it is not error to instruct the j u ry 
that they should either convict the defendant 
of murder or manslaughter , or acquit him. I n 
such cases it is not necessary to instruct the 
j u ry as to offenses lower than manslaughter , 
which may be included in the crime of mur
der charged in the indic tment : State v. Ma-
Kan. 68-304. 

Where, in a prosecution for murder in the 
first degree, the evidence is indisputable tha t 
the deceased died from the effects of a wound 
inflicted by the defendant, it is not necessary 
to instruct the j u ry as to crimes le-s m degree 
than tha t of criminal homicide: St' tev. Froe-
lick, 70-213. 

Failure to instruct as to lower degrees of 
the offense will not be error where there is no 
evidence which would support a conviction 
of a lower degree : Stale v. Cole, 63-695. 

E r r o r i n i n s t r u c t i n g as t o d e g r e e of 
Offense: The giving of instructions m regard 
to an offense of a higher degree than tha t for 
which defendant is properly on trial will be 
sufficient error to warrant a reversal, a l though 
he be only found guilty of an offense for 
which he was properly on t r i a l : State v. 
Tweedy. 11-350. 

Putting on trial for a higher degree 
t h a n c h a r g e d : I t is prejudicial error to put 
the defendant upon trial for a higher crime, 
or a higher degree of the crime, than is 
charged in the indic tment : State v. Boyle, 28-
522; State v. Kanouse, 29-118; Slate v. 
McNally, 32-580. 

Under an indictment for murder in the sec
ond degree defendant cannot be convicted of 
murder in the first degree: Fouls v. State, 4 
G. Gr., 500. 

Where , under an indictment not sufficient 
to charge murder in the first degree, the de
fendant was found guil ty m tha t degree, and 
defendant on appeal asked tha t the sentence 
be modified to one which would be proper 
under the indictment for the second degree, 
the court so reduced the sentence: State v. 
McCormick, 27-402. 

But where, in a similar case, defendant de
nied the sufficiency of the evidence to estab
lish his guilt in any degree, and demanded a 
new trial, held, tha t he was entitled the re to : 
State v. Watkins, 27-415. 

D o u b t a s t o d e g r e e : That in cases of rea
sonable doubt as to degree defendant is to bo 
convicted only of lower degree, see § 5814 and 
notes. 

I n c l u d e d c r i m e s : See notes to next sec
tion. 

of an offense necessarily included in tha t for 
which he is indicted: Gordon v. State, 3-410. 

A defendant pu t on trial for an indictable 
offense may be punished for an offense neces
sarily included therein, al though the latter be 
of such a character tha t if is not indictable, 
but only triable on information: State v. 
J a m s , 21-44; Slate v. Shepard, 10-126. A n d 
see notes to Const., art . 1, § 11. 

5 8 5 1 . I n c l u d e d offenses . 4466. In all other cases the defendant may be 
found guilty of any offense, the commission of which is necessarily included 
in that with which he is charged in the indictment. [R., § 4S36; C , '51, 
§ 3039.] 
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If defendant is found guilty of a lesser 
offense included in the one for which he is 
pu t on trial, such conviction operates as an 
acquittal of the offense for which he was in
dicted, and if, on appeal, judgment is reversed, 
he can only be tried a second time for the 
offense of which he was convicted: State v. 
Tweedy, 11-350; State v. Clemons, 51-274. And 
see notes to Const., art . 1, § 12. 

W h a t d e e m e d i n c l u d e d : Where a 
greater penalty is provided for the second or 
th i rd conviction of an offense than for the 
first conviction thereof (as in § 2381), and the 
defendant is put on trial for such second 
offense, he may be convicted as for the first 
commission of the offense: State v. Ensley, 10-
149; State v. Gaffeny, 66-262. 

Where all the elements of one crime are 
included in another which is distinguished 
from the first simply in having distinct ele
ments , the fact that the evidence shows the 
commission of the second crime will not pre
vent the punishment of defendant in the prose
cution for the first: State v. Graff, 66-482. 

Defendant can be convicted of an offense 
distinct from the one specifically charged in 
the indictment only when the offense is an 
essential element of tha t charged, or when it is 
shown by proper averment in the indictment 
tha t a minor offense was in fact included in 
the perpetration of the one charged: State v. 
McAvoy, 73-557. 

Every battery necessarily includes an as
sault : State v. Twogood, 7-252. 

A simple assault is necessarily included in a 
charge of an assault with intent to commit 
bodily in jury : Or ton v. State, 4 G. Gr., 140. 

As every intentional maiming and disfigur
ing includes an assault and battery,.a defendant 
indicted for the former may be convicted of 
the latter, although no assault was charged in 
the indictment : Benham v. State, 1-542. 

Under an indictment for an assault with in
tent to commit murder defendant may be 
convicted of assault and bat tery: Dixon v. 
State, 3-416. 

Or of a simple assault : State v. Jarvis, 21-44; 
State v. Shepard, 10-126; State v. White, 45-
325. 

Assault with intent to commit manslaughter 
is necessarily included in a charge of an as
sault with intent to commit murde r : State v. 
White, 45-325. 

Where defendant was convicted of assault 

with intent to commit murder, but on motion 
for new trial the court was of the opinion tha t 
the evidence was not sufficient to show malice 
aforethought, held, tha t the court might prop
erly sentence defendant for an assault wi th 
intent to commit manslaughter : State v. Feas
ting, 74-528. 

Upon conviction of assault with intent to 
commit great bodily injury, obtained under 
an indictment of assault with intent to com
mit murder, a sentence for a simple assault 
may be proper: State v. Scheie, 52-608. 

While an assault and battery will not in all 
cases be necessarily included in an assault 
with intent to murder, yet under an indict
ment charging the latter offense as committed 
by acts amount ing to assault and battery a 
conviction of assault and battery would be 
warranted: State v. Graham, 5f-72. 

On an indictment for murder defendant 
may be found guilty of manslaughter : 67o?'-
don v. State, 3-410; State v. White, 45-325. 

Under an indictment for murder in the first 
degree defendant may be convicted of assault 
with intent to commit great bodily injury, as 
well as of assault with intent to murder , or 
with intent to maim : State v. Parker, 66-586. 

A charge of the crime of rape necessarily 
charges also the crime of assault with intent 
to commit r ape : State v. McLaughlin, 44-82. 

I t also includes a simple assault: State v. 
Vinsant, 49-241. 

But the charge of assault with intent to 
commit rape does not necessarily include the 
crime of assault and batterv : State v. McDev-
itt, 69-549; State v. McAvoy, 73-557. 

Under an indictment for burglary defend
an t may be convicted of the offense of enter
ing a dwelling-house in the nis>ht-time, de
fined in § 5194: State v. Maxwell, 42-208. 

The crime of larceny from a dwelling-house 
in the night-t ime and that of robbery neces
sarily include the offense of larceny. A de
fendant who is tried on an indictment chaiging 
him with the commission of either of such 
crimes may be convicted of simple larceny; 
therefore, an acquittal of one of such crimes 
necessarily bars a subsequent prosecution for 
the other: State v. Mikesell, 70-176. 

I n s t r u c t i o n s as to included crimes, see 
notes to preceding section. 

Tria l for h i g h e r c r i m e or degree of crime 
than properly charged in the indictment is 
error: See notes to preceding section. 

5 8 5 2 . Verd ic t against o n e of severa l . 4467. On an indictment against 
several, if the jury cannot agree upon a verdict as to all, they may render a 
verdict as to those in regard to whom they do agree, on which a judgment 
shall be entered accordingly, and the case as to the rest may be tried by 
another jury. |R-i § 4837; C., '51, § 3040.] 

Where two or more are indicted jointly for an offense, one m a y be found guil ty wi thout re
gard tc the others: State v. McClintock, 8-203. 

5 8 5 3 . Verd ic t insuff ic ient . 4468. If the jury render a verdict which 
is neither a general nor special verdict, the court may direct them to recon
sider it, and it shall not be recorded until it be rendered in some form from 
which it can be clearly understood what is the intent of the jury, whether to 
render a general verdict or to find the facts specially and leave the judgment 
to the court. [R , § 4838; C , '51, § 3041.] 
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Where the verdict in a criminal cause is spe- lary, re turned a verdict finding defendant 
cial in nature, and defective in not giving the guil ty of entering a house in the night- t ime, 
facts necessary to enable the court to enter and recommended h im to the mercy of t he 
judgment , the ju ry should be directed to re- court , held, t ha t such verdict did not a m o u n t 
tire for further deliberation, but the court to a special verdict authorizing an acquit tal , 
may, against defendant's objection, set aside but that , failing to respond to all the facts 
t he verdict and order a retrial, and defendant necessary to a conviction, the ju ry were prop-
is not, in such case, entitled to be discharged: erly directed to reconsider i t : State v. Max-
State v. Arthur, 21-322. well, 42-208. 

Where the jury , in a prosecution for burg-

5 8 5 4 . I n f o r m a l verd ic t . 4469. If the jury persist in finding an in
formal verdict, from which, however, it can be understood that their intention 
is to find for the defendant upon the issue, it shall be entered in the terms in 
wmich it is found, and the court must give judgment of acquittal. But no 
judgment of conviction can be given unless the jury expressly find against 
the defendant upon the issue, or judgment be given against him upon a spe
cial verdict. [R , § 4839; C , '51," § 3042.] 

See notes to § 5849. 

5 8 5 5 . J u r y po l l ed . 4470. When a verdict is rendered, and before it is 
recorded, the jury may be polled on the requirement of either par ty; in which 
case they shall be severally asked whether it be their verdict, and if any one 
answer in the negative, the jury must be sent out for further deliberation. 
[R., §4840; C , ' 5 1 , § 3043.] 

As to when a sealed verdict may be received wi thout all the jurors being present, see § 5845. 

5 8 5 6 . If a n y juror d i sagrees . 4471. When the verdict is given, and is 
such as the court may receive, the clerk may immediately enter it in full upon 
the record, and must read it to the jury, and inquire of them whether it is their 
verdict. If any juror disagree, the fact must be entered upon the record, and 
the jury again sent out. But if no disagreement be expressed, the verdict is 
complete and the jury must be discharged from the case. [R., § 4841.] 

5 8 5 7 . A c q u i t t a l o n g r o u n d of i n s a n i t y . 4472. If the defense be the 
insanity of the defendant, the jury must be instructed, if they acquit him on 
that ground, to state that fact in their verdict. The court may thereupon, if 
the defendant be in custody, and his discharge is deemed dangerous to the 
public peace and safety, order him to be committed to the Iowa insane hos
pital, or retained in custody until he becomes sane. [R., § 4842; 0., '5 i , 
§ 3044.] 

5 8 5 8 . De fendant d i scharged . 4473. If judgment of acquittal be given 
on a general verdict, and the defendant be not detained for any other legal 
cause, he must be discharged as soon as the judgment is given. [R., § 4843; 
C , '51, § 3045.] 

SPECIAL VEKDICT. 

5 8 5 9 . Def ined. 4474. A special verdict is that by which the jury finds 
the facts only, leaving the judgment to the court. I t must present the con
clusions of fact as established by the evidence and not the evidence to prove 
them, and these conclusions of fact must be so presented as that nothing re
mains to the court but to draw conclusions of law upon them. [R., § 4830; 
C , '51, § 3034.] 

See § 5849 and notes; also § 5853. And for similar provisions in civil cases, see § 4014. 

5 8 6 0 . I n w r i t i n g . 4475. The special verdict must be reduced to writing 
by the jury or in their presence, entered upon the minutes of the court, read 
to the jurv and agreed to by them, before they are discharged. [R., § 4831; 
C , '51, § 3035.] 
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5861. F o r m . 4476. The special verdict need not be in any particular 
form, but shall be sufficient if it present intelligibly the facts found by the 
jury. [R , § 4832; C , '51, § 3036.] 

5862. J u d g m e n t u p o n . 4477. The court must give judgment upon the 
special verdict as follows: 

1. If the plea be not guilty and the facts prove the defendant guilty of the 
offense charged in the indictment, or of any other offense of which he could 
be convicted in law under that indictment, judgment shall be given accord
ingly. But if the facts found do not prove the defendant guilty of the offense 
charged, or of any offense of which he could be so convicted under the indict
ment, judgment of acquittal must be rendered; 

2. If the plea be of a former conviction or acquittal of the same offense, the 
court must give judgment of conviction or acquittal according as the facts 
prove or fail to prove the former conviction or acquittal. [R., § 4833; C , '51, 
§ 3037.] 

As to pleading former conviction or acquittal, see § 5744 and notes. 

5863. V e r d i c t insufficient. 4478. If the jury do not, in a special ver
dict, pronounce affirmatively or negatively on the facts necessary lo enable 
the court to give judgment, or if they find the evidence of facts merely, and 
not the conclusions of fact from the evidence as established to their satisfac
tion, the court may order them to retire for further deliberation. [R., § 4834; 
C , '51, § 3038.] 

C H A P T E R 30. 

OF BILLS 01? EXCEPTION. 

5864. A s to w h a t . 4479. On the trial of an indictment, exceptions may 
be taken by the state, or by the delendant, to any decision of the court upon 
matters of law, in any of the following cases: 

1. In disallowing a challenge to an individual juror; 
2. In admitting or rejecting witnesses or evidence on the trial of any chal

lenge ; 
3. In admitting or rejecting witnesses or evidence, or in deciding any mat

ter of law, not purely discretionary, on the trial of the issue. [R., § 4844; 
C , '51, § 3046.] 

A general exception to the admission of tes- the defendant to have the question of admis-
t imony en masse, where such testimony in- sibility of portions of such evidence consid-
cludes much test imony tha t is unobjection- ered on appeal: State v Benge, 61-658. 
able, without having asked any ruling of the Ao to exceptions in civil cases, see §§ 4038-
court as to its admissibility, will not entitle 4043. 

5865. O t h e r m a t t e r s . 4480. Nothing herein contained is to be construed 
so as to deprive either party of the right of excepting to any action or decision 
of the court which affects any other material or substantial right of either 
party, whether before or after the trial of the indictment, or on such trial. 
[R ,§4845 . ] _ 

5 8 6 6 . Objec t . 4481. The office of a bill of exceptions is to make a part 
of the proceedings or evidence appear of record which would not otherwise 
so appear. [R., § 4846.] 

Applied: State v. Fay, 43-651. 

5 8 6 7 . P a p e r s d e e m e d p a r t of r e c o r d . 4482. All papers pertaining to 
the cause and filed with the clerk, and all entries made by the clerk in the 
record book pertaining to them, and showing the action or decision of the 
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court upon them, or any part of them, are to be deemed parts of the record, 
and it is not necessary to except to any action or decision of the court so ap
pearing of record. [R., § 4847.] 

5868. H o w taken . 4483. Either party may allege an exception to any 
decision or action of the court, on any application of either party, which m a y 
be. and is made orally to the court, in any stage of the proceedings upon 
vridch the decision or action of the court is not required to be, and is not, en
tered in the record book, and reduce the same to writing, and tender the same 
to the judge, whose duty it is to sign i t ; and if he sign the same, it shall be 
filed with the clerk and thereupon become a part of the record of the cause; 
but if the judge refuse to sign it, such refusal must be stated at the end thereof; 
and it may then be signed by two or more attorneys or officers of the court, 
or disinterested by-standers, and sworn to by the persons so signing the same, 
and filed with the clerk, and it shall thereupon become a part of the record of 
the cause. [R , § 4848; C , '51, § 3047.] 

A certificate of the judge showing rulings take the place of a bill of exceptions for t he 
made during the trial and exceptions thereto purpose of making the evidence a par t of t h e 
is a sufficient compliance with the statute to record, such certificate, equally wi th a bill of 
constitute a bill of exceptions: State v. Fay, exceptions, mus t be made at the t ime of t h e 
43-651. tr ial or at such t ime as the court m a y fix; 

While a certificate of the judge, sufficiently otherwise the evidence may be stricken out on 
setting out or identifying the testimony, may appeal : State v. Newcomb, 56-335. 

5 8 6 9 . T i m e a l l o w e d t o e x a m i n e . 4484. The judge shall be allowed 
one clear day to examine the bill of exceptions, and the party excepting shall 
be allowed three clear days thereafter to procure the signatures and file the 
same. [R , § 4849.] 

[The word "c lear , " in the second and also in the third line, as in the original rolls, is omit ted 
in the printed Code. In g 5806, " f o u r d a y s " is substi tuted in the printed Code for " t h r e e 
clear days " in the original, and the former expression is retained in this work as probabl\ 
synonymous; but here the omission in the printed Code of the word " clear," wi thout change 
in the number of days, is certainly a material alteration. See similar change in § 5881.] 

5 8 7 0 . M a y b e m o d i f i e d . 4485. If the judge and the party excepting 
can agree in modifying the bill of exceptions, it shall be modified accordingly. 
[R , § 4850.] 

5871. T i m e a l l o w e d to prepare . 4486. Time must be given to prepare 
the bill of exceptions when it is necessary. When it can reasonably be done, 
it shall be settled at the time of taking the exception. [R., § 4851.] 

C H A P T E R 31. 

OP N E W TRIAL. 

5872. Def ini t ion. 4487. A new trial is a re-examination of the issue in 
the same court before another jurv, after a verdict has been given. [R., § 4852; 
C , '51, § 3050.] 

5 8 7 3 . Effect . 4488. The granting of a new trial places the parties in the 
same position as if no trial had been had. All the testimony must be produced 
anew and the former verdict cannot be used or referred to either in the evi
dence or in argument. [R., § 4853; C , '51, § 3051.] 

I t is improi er for an attorney for the prose- defendant was convicted upon evidence as to 
cution to make any reference to the verdicts one trapsaction, but a new trial being granted 
in former trials which have been set aside and was convicted under evidence relat ing to a 
new ti:als granted: Slate v. Clooser, 72-302. different transaction, but constituting the of-

Where on appeal in a prosec utiosi on infer- tense charged in the information, held, t ha t 
mat ion for illegal sale ot intoxicating liquors there was no error, and the second trial, after 

^ 
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the former conviction has been set aside, was Defendant cannot be again put on trial for 
entirely independent of the first t r ia l : State v. a higher degree of the offense than that for 
Dow, 74-141. which he was convicted: See notes to § 5850. 

5 8 7 4 . Causes for. 4489. The court may grant a new trial for the follow
ing causes, or any of them: 

1. When the trial has been had in the absence of the defendant, if the in
dictment be for a felony; 

2. When the jury has received any evidence, paper, or document out of court 
not authorized by the court; 

3. When the jury have separated without leave of the court, after retiring 
to deliberate upon their verdict, or have been guilty of any misconduct tend
ing to prevent a fair and due consideration of the case; 

4. When the verdict has been decided by lot, or by means other than a fair 
expression of opinion on the part of all the jurors; 

5. When the court has misdirected the jury in a material matter of law; 
6. When the verdict is contrary to law or evidence. But no more than two 

new trials shall be granted for this cause alone; 
7. When the court has refused properly to instruct the jury; 
8. When from any other cause the defendant has not received a fair and 

impartial trial. [R , § 4854; C , '51, § 3052.] 
A s t o a b s e n c e of d e f e n d a n t , see §g 5713, drinking intoxicating liquor during the trial 

5736. 5846 and 5882. was made a ground for new trial, and the 
A s t o r e c e i v i n g p a p e r s , etc., out of court, fact relied upon was shown only by defend-

see notes to g§ 5837, 5839. ant 's affidavit, which did not state the juror 's 
M i s c o n d u c t of j u r y : To vitiate the ver- name nor the t ime and place, held, tliat the 

diet ot a ju ry for misconduct it must be such showing was insufficient, and that defendant's 
as to satisfy the court tha t a fair and impar- affidavit should be admitted, if at all. only in 
t ial trial has not been had, and that the ver- cases where no other proof is practicable, and 
diet is contrary to the law and the evidence: failure of justice might result from its rejec-
State v. Accola, 11-246. t ion: State v. McLaughlin, 44-82. 

That a juror left the jury room and was An affiaavit of the defendant as to miscon-
temporarily absent for a proper purpose, in duct of the jury , based upon information and 
charge of a deputy sheriff, held not sufficient belief, is not sufficient: State v. Tucker. 68-50. 
ground lor grant ing a new t r ia l : State v. Bow- In general, as to misconduct of jury, see 
man, 45-418. notes to § 4044. 

For other cases as to separation of jury , etc., F a i r v e r d i c t of a l l t h e j u r o r s : A juror 
see notes to §§ 5819, 5827. who has consented to the verdict cannot after-

Where it is sought to set aside the verdict wards be permitted to say that it was not his 
of a j u ry on the ground of statements of one honest judgment on the facts of the case: 
of the jurors as to facts not in evidence, or the State v. Griffin, 71-372. 
like, it is necessary to show that prejudice re- It cannot be shown by affidavits of jurors 
suited to the party complaining. Prejudice that they did not voluntarily assent to the 
will not be presumed: State v. Woodson, 4 1 - verdict : State v. Douglas, 7-413. 
425. As to the same question in civil cases, see 

The drinking of spirituous liquors dur ing notes to § 4044. 
the t ime when a ju ry is out for the purpose E r r o n e o u s i n s t r u c t i o n s to the jury, or 
of deliberating upon their verdict is sufficient refusing to instruct, see § 5825 and notes, 
misconduct to reverse a judgment on such V e r d i c t a g a i n s t t h e e v i d e n c e : Where a 
verdict on appeal: State v. Baldy, 17-39. conviction is clearly contrary to the weight of 

Where one of the jurors was ill before sub- evidence the supreme court should set it aside 
mission of the cause to the ju ry , and took for on appeal: State v. Woolsey, 30-251. 
medicinal purposes, without medical prescrip- The supreme court will, on appeal, interfere 
tion, some brandy, etc., held not ground for more readily with a verdict because contrary 
new t r ia l : State v. Morphy, 33-270. to the weight of evidence in a criminal than 

Indulgence in intoxicating liquors dur ing in a civil case: State v. Tomlinson, 11-401. 
adjournment of the court, and before the final But where every material allegation of the 
submission of the cause to the jury, is not indictment is supported by the evidence, the 
ground for a new trial in the absence of a supreme court mus t be satisfied of the insuffi-
showing of prejudice resulting therefrom: ciency of the evidence to warrant the over-
Stale v. Bruce, 48-530. rul ing of the action of the lower court m re-

The fact that a juror was intoxicated dur- fusing a new trial on that g round: State v. 
ing an adjournment of the court, before sub- Elliott, 15-72. 
mission of the case, held not ground for new The supreme court will bu t cautiously in-
trial, it not appearing that the juror was in- terfere with verdicts when it is claimed that 
toxicated while in the performance of his du- they are against the evidence: State v. Collins, 
t ies : State v. Livingston, 64-560. 20-85. 

Where misconduct of one of the jurors in Where it does not appear from the evidence 
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of record in a criminal case that the verdict 
was against the preponderance of evidence, a 
new trial will not be granted on appeal: State 
V. Stoker, 22-52. 

Where the bill of exceptions does not pro
fess to disclose the whole of the evidence, the 
supreme court will presume there was suffi
cient to warrant the verdict of the jury. It 
will not reverse on the ground that the ver
dict is against the weight of evidence, unless 
it is clearly and manifestly so: State v. Lyon, 
10-340. 

In a particular case, held, that the lower-
court should have sustained <i motion for a 
new trial on the ground of Insufficiency of 
evidence: State v. Hilton, 22-241. 

Where the jury has rendered a verdict 
which the court has refused to set aside, the 
supreme court will not interfere if the correct
ness of the verdict depends upon the credit to 
be given the testimony of witnesses and there is 
nothing in such testimony rendering its truth
fulness improbable: State v. Quinn, 47-368. 

Fa i r and impar t i a l t r i a l : fn a particular 
case a new trial was granted on appeal on the 
ground that it appeared that under the cir
cumstances of the case the prisoner had not 
had a full, fair and impartial trial, although 
no error of law was sufficiently shown: Tru-
lock v. State, 1-515. 

Surpr i se : The fact that defendant is taken 
by surprise by the testimony of a witness may 
be ground for a new trial: Ibid. 

Defendant is not entitled to a new trial on 
the ground of surmise in that his counsel did 
not have sufficient time to consult with regard 
to the defense, where no motion for continu
ance was made on that ground: State v. Ben
ton, 65-482. 

Misconduct of defendant's attorney: 
It will be a ground for a new trial that an at
torney who acted for defendant in a prelim
inary examination in a case relating to the 
same transaction was allowed by the court, 
against defendant's objections, to assist the 
prosecution: State v. Halstead, 73-376. 

Incompetence of defendant's attorney 
may, especially in cases involving the life of 
defendant, constitute a ground for a new trial, 
but to justify a reversal upon such ground 
there should be a strong showing both of in
competence and prejudice: State v. Benge, 
61-658. 

Misconduct of prosecuting attorney: 
Under S 4886, any reference by the district 
attorney to the fact that defendant has not 
become a witness in his own behalf is miscon
duct sufficient to entitle defendant to a new 
trial: State v. Graham, 62-108. 

But where the evidence as to whether the 
district attorney made such reference in his 
argument or not is conflicting, the supreme 
court will abide by the action of the lower court 
in reference thereto: State v. Maynes, 61-119. 

In a particular case, held, that the fact of 
an improper rererence by the district attorney 
to the failure of defendant to become a wit
ness was not sufficiently shown to require a 
reversal: State v. Black, 59-390. 

Where defendant makes himself a witness 
and testifies as to a part only of his defense, it 
is not improper for the district attorney to re
fer to defendant's omission to testify as to 

other material facts within his knowledge: 
State v. Tatman, 59-471. 

In a particular case, held, that misconduct 
of the district attorney in his opening state
ment to the jury was such as to require the 
granting of a new trial: State v. Williams, 
63-135. 

It is clearly implied in § 4886 that the atten
tion of either the court or the jury shall not 
be called to the fact that defendant has failed 
to testify in his own behalf; and where, in ar
guing to the court, in the presence of the jury, 
a question as to an objection to the evidence, 
that fact was referred to, held, that there was 
ground for a new trial: State v. Ryan, 70-154. 

Misconduct of the district attorney in ask
ing improper questions which were promptly 
excluded on objection, held not sufficient in a 
particular case to require a new trial: State v. 
Noble, 66-541. 

Disqualif ication of j u r o r (for instance, 
not being an elector) is not waived by failure 
to object to him for cause, and may be a 
ground for new trial; but if defendant knew 
at the time that the jury were sworn that any 
of them were not qualified to act as jurors, he 
would, by failure to object, waive his right 
to object afterward. It must appear, how
ever, that defendant had knowledge of the 
fact of disqualification before it can be inferred 
that he waived his objection: State v. Groome, 
10-308. 

But an objection to a juror on account of 
bias or prejudice is waived by failure to ob
ject at the proper time: Ibid. 

If the juror is examined at the proper time 
as to whether he has formed or expressed an 
unqualified opinion as to defendant's guilt or 
innocence, and it should afterwards appear 
that, on such examination, he had sworn 
falsely as to not having formed or expressed 
such opinion, that fact might be a ground for 
a new trial. But defendant, to take advan
tage thereof, must show by the record that the 
juror was examined on oath as to the fact: 
State v. Shelledy, 8-477, 508. 

R e m a r k s b y t h e cour t , in passing upon 
challenges to jurors, while uncalled for, held 
not prejudicial to defendant and therefore not 
a ground for a new trial: State v. George, 62-
682. 

Affidavits of j u r o r s : In a criminal case 
the court should receive the testimony of 
jurors as to any palpable misapprehension of 
the instructions of the court as a ground for a 
new trial: Packard v. United States, 1 G. Gr., 
225. 

The affidavits of jurors which may be re
ceived on a motion for a new trial must be 
voluntary. The court cannot, by rule upon 
the jury, compel them to answer under oath 
as to the manner of making up their verdict: 
Forshee v. Abrams, 2-571; Grady v. State, 4-
461. 

Affidavits of jurors cannot be received to 
show that they erroneously rejected evidence 
which was properly before them: State v.. 
McConkey, 49-499. 

Nor to show that it was agreed that if the 
court made no response to a request for in
structions as to certain points, a verdict of 
guilty was to be rendered, and that this agree
ment was carried out: Ibid. 
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i 4045 See, further, as to affidavits of jurors, (_ 
and notes. 

Affidavits as to statements of jurors: 
Affidavits of the at torney of the unsuccessful 
par ty as to statements made to him by jurors, 
showing misconduct of the jury , held not ad
missible to impeach the verdict : State v. Quin-
ton, 59-362. 

An affidavit showing tha t a juror has made 
statements to the effect tha t the jury did not 
consider the instructions of the court, and that 
members of the jury refused to make affidavits 
as to tha t fact, cannot be considered: Grady 
v. State, 4-461. 

I l l n e s s o f d e f e n d a n t : Under particular 
facts, held, tha t a new trial could not be 
granted on the ground of defendant's claim 
tha t when giving his testimony as a witness 
he was suffering from nervous headache which 
affected his mind and memory, it appearing 
to the court that the facts on which the claim 
was based were not sufficiently shown : State 
v. Montgomery, 71-630. 

5 8 7 5 . A p p l i c a t i o n ; w h e n m a d e . 4490. The application for a new 
trial can be made only by the defendant, and must be made before judgment. 
[R , §4855; C , '51, §3053.] 

W e w l y - d i s e o v e r e d e v i d e n c e : The stat
ute does not authorize a new trial in a criminal 
action on the ground that testimony material 
to the defense has been discovered since the 
trial, which could not with reasonable efforts 
have been discovered previous there to : State 
v. Bowman, 45-418. 

Newly-discovered evidence in a particular 
case, held sufficient to entitle defendant to a 
new trial, the r ight to a new trial on tha t 
ground not being discussed: State v. Foster, 
37-404. 

In other cases, wi thout discussion of the 
r ight of defendant to new trial on that ground, 
the showing was held insufficient: State v. 
Wells, 48-67f; State v. Johnson, 72-393. 

F a i l u r e t o o b t a i n e v i d e n c e : A new trial 
will not be granted on account of the inabil
i ty of defendant to procure certain evidence 
which was simply cumulative and would 
clearly not have warranted a different verdict: 
State v. Nudal, 69-478. 

A motion for a new trial must be made be
fore j udgmen t : State v. Bixby, 39-465. 

Presence of defendant, even in case of 
prosecution for a felony, is not required at the 

a rgument and determination of a motion for 
a new trial under § 5736: State v. Decklotts, 
19-447. 

CHAPTER 32. 

OF ARREST OF JUDGMENT. 

5 8 7 6 . G r o u n d s of. 4491. A motion in arrest of judgment, is an appli
cation to the court in which the trial was had, on the part of the defendant, 
that no judgment be rendered upon a verdict against him, or on a plea of 
guilty, and shall be granted: 

1. Upon any ground which would have been ground of demurrer; 
2. When upon the whole record no legal judgment can be pronounced. 

[R., §4856; C , '51, §3054.] 
Objections to the impaneling of the grand 

j u r y cannot be raised for the first time by 
motion in arrest of j u d g m e n t : State v. Reid, 
20-413. 

But the correctness of the ruling upon a 
challenge to a grand juror may be questioned 
by this motion: State v. Haynes. 54-109. 

The objection that it does not appear from 
the indictment tha t it was found within the 
statutory period of limitation after the com
mission of the offense is not a ground for 
arrest of j udgmen t : State v. Deitrick, 51-467. 

W h e r e defendant demurred to the indict
ment , and upon the overruling of the de-

5877. O n m o t i o n o f court . 4492. The court may also, upon its own 
observation of any of these grounds, arrest the judgment on its own motion. 
LB., §4857; C , ' 5 1 , § 3055.] 

5 8 7 8 . D e f e n d a n t h e l d t o a n s w e r . 4493. If the court is of opinion 
from the evidence on the trial that the defendant is guilty of a public offense, 

murre r he neglected to plead, but was tried 
as if a plea of not guil ty had been entered, 
held, tha t defendant was not prejudiced by 
the irregularity, and a motion in arrest of 
judgment was properly overruled: Stale v. 
Greene, 66-11. 

Where a motion in arrest of judgment is 
sustained, the proceeding cannot be pleaded 
in a subsequent prosecution as constituting a 
previous conviction or acqui t ta l : State v. 
Clark. 69-196. 

As to grounds of demurrer to indictment, 
see § 5737 and notes. 
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of which no legal conviction can be had on the indictment, he may be held to 
answer the offense in like manner as upon a preliminary examination. [R., 
§4858; C , ' 5 1 , § 3057.] 

That the first trial will not be a bar to another trial, see notes to § 5749. 

5 8 7 9 . W h e n m o t i o n m a d e . 4494. The motion may be made a t any 
time before judgment, or after judgment, during the same term. [R., § 4859.] 

C H A P T E R 33. 

OF JUDGMENT. 

5880. Of acquit ta l . 4495. Upon a verdict of not guilty for the defend
ant, or special verdict upon which a judgment of acquittal must be given, the 
court must render judgment of acquittal immediately. [R., § 4860.] 

5881. Of c o n v i c t i o n ; t i m e for. 4496. Upon a plea of guilty, upon a 
verdict of guilty, or a special verdict, upon which a judgment of conviction 
must be rendered, the court must fix a time for pronouncing judgment. The 
time appointed for pronouncing judgment must be at least three clear days 
after the verdict is rendered, if the court remain in session so long, or if not, 
as remote a time as can reasonably be allowed, but in no case can the judg
ment be pronounced in less than six hours after the verdict is rendered. [R., 
§§4861-2; C , '51, §3058.] 

[The word " clear," in the fourth line, as in the original, is omitted in the pr inted Code. See 
note to § 5869 as to similar omissions.] 

Where the record showed tha t the court was appeared t h a t a continuance was made with
in session more than three days after the ver- out objection, the presumption would be tha t 
diet, held, tha t the statute is imperative, and the court adjourned within less than six hours, 
unless the record clearly rebutted the pre- and the case was continued for j u d g m e n t by 
sumption of prejudice it could not be disre- consent, and tha t there was no error in failing 
garded; and in such case the judgment was to pronounce judgmen t at the te rm in which 
reversed and the cause remanded for judg- the plea of guil ty was entered : State v. 
ment upon the verdict, wi th leave for defend- Stevens, 47-276. 
an t to show any cause against the same which Where the last day of the te rm was fixed 
had not been already passed upon: State v. for pronouncing judgment , bu t upon tha t day 
Watrous, 13-489. the cause was continued for j udgmen t unt i l 

Where the defendant appears to have been next term, when judgment was pronounced, 
sentenced before the expiration of the three held, tha t in the absence of a showing to the 
days here provided, it will be presumed, in the contrary, and of any objection a t the t ime, it 
absence of any showing to the contrary, tha t would be presumed tha t the continuance was 
the court deferred its judgment to as remote for good cause or at the request of defendant : 
a period as it reasonably could: State v. Wood, State v. Miller, 53-84. 
17-18; State v. Marvin, 12-499. I t is not error to render j u d g m e n t for the 

Where the record did not show whether six payment of a fine a t the next t e rm after con-
hours intervened between the plea of gui l ty vict ion: State v. Ray, 50-520. 
and the final adjournment of the term, and it 

5 8 8 2 . P r e s e n c e of d e f e n d a n t . 4497. For the purpose of judgment, if 
the conviction be for a felony, the defendant must be personally present; if it 
be for misdemeanor, judgment may be pronounced in his absence. [R., §4863.] 

Where the offense charged is amisdemeanor, As to presence of defendant a t rendi t ion of 
judgment may be rendered in the absence of verdict, see § 5846 and notes, 
the defendant: Hughes v. State, 4-534. 

5 8 8 3 . F o r f e i t u r e of b a i l . 4498. If the defendant has been discharged 
on bail, or has deposited money instead thereof, and does not appear for 
judgment when his personal appearance is necessary, the court, in addition to 
the forfeiture of the undertaking of bail, or money deposited, may make an 
order directing the clerk to issue a bench warrant for his arrest. [R., § 4865; 
0., '51, § 3061.] 

V O L . I I —106 
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5 8 8 4 . B e n c h w a r r a n t . 4499. The clerk, on the application of the dis
trict [county] attorney, may, accordingly, at any time after the order, whether 
the court be in session or not, issue a bench warrant into one or more counties 
for his arrest. [R., § 4866; C , '51, 3062.] 

5 S S 5 . F o r m . 4500. The bench warrant may be substantially in the fol
lowing iorm: 
COUNTS: OF . 

T H E STATE OF IOWA, 
TO any Peace Officer in the State: 

A. R. having been duly convicted on the day of -, A. D. 18—, in 
the district court of county, of the crime of (here designate it generally, 
as in the indictment). 

You are. therefore, hereby commanded to arrest the said A. B. and bring 
him before said court for judgment, if it be then in session, or if it be not then 
in session, yon deliver him into the custody of the sheriff of said county. 

Given under my hand and the seal of said court, at my office in • , in 
[SEAL] said county, this -day of , A. D. 18—. 

By order of the court. 
[R., § 4867.] — , Clerk. 
5 8 8 6 . S e r v i c e . 4501. The bench warrant may be served in any county 

in the state. [R, § 4868; C , '51, § 3063.] 
5 8 8 7 . D e f e n d a n t a r r e s t e d . 4502. Whether the bench warrant be 

served in the county where it was issued, or in another county, the officer 
must arrest the defendant and bring him before the court, or commit him to 
the officer mentioned in the warrant according to the command thereof. [R., 
§4869; C , '51, §3064.] 

5 8 8 8 . S h o w c a u s e . 4503. When the defendant appears for judgment, he 
shall be informed by the court, or by the clerk under its direction, of the nature 
of the indictment and of his plea, and the verdict, if any thereon, and must be 
asked whether he have any legal cause to show why judgment should not be 
pronounced against htm. [R., § 4870; C , '51, § 3065.] 

This section is declarative of the common portunity to prepare an application for a new 
law. Th<> action of the court as here directed trial or motion in arrest of judgment and 
is not required to be mt'de matter of record, showing in mitigation of punishment which 
although it may properly be done, but no pre- could have been necessary, held, that the lail-
sumption of its omission will arise from the ure to fix any definite time foi judgment after 
fact tha t it does not appear of record: State v. a continuance upon a plea of guilty was error 
Wood, 17-18; State v. Stiefle, 13-603. wi thout prejudice: State v. Stevens, 47-276. 

Unless it, otherwise appears it will be pre- I t is not error for the judge to remark, in 
sunied that such steps were properly t aken : connection with the statement to the defend-
Stale v. Wells, 46-662. ant of the charge against him, his plea thereto, 

Th • fact tha t it does not appear tha t defend- the verdict of the jury, etc., upon the eircum-
ant had an opportunity to present mat ter in stances of the offense, and to state the reasons 
mitigation of sentence, on a plea of guilty, is impelling him to pronounce against defendant 
no g r o j r d for a, new trial, it not appearing a particular penalty imposed upon him. There 
tha t ne was in any way deprived of such op- is certainly no impropriety in the practice in 
por tun i tv : State v. Reininghaus, 43-149. this respect recognized in many of the courts 

I t appearing that defendant had all the op- of this s ta te : State v. Hale, 65-575. 

5 8 8 9 . W h a t m a y "be s h o w n . 4504. He may show for cause against the 
judgment, that he is insane, or any sufficient ground for a new trial, or in ar
rest of judgment. [R., § 4871.] 

5 8 9 0 . I n s a n i t y . 4505. If the court is of opinion that there is reasonable 
ground for believing him insane, the question of his insanity shall be deter
mined as provided in this code, and if he is found to be insane, such proceed
ings shall be had as are herein directed. [R., § 4872.] 

5 8 9 1 . M e w t r i a l ; m o t i o n i n a r r e s t . 4506. If he move for a new trial, 
or in arrest of judgment, the court shall defer the judgment, and proceed to 
hear and decide the motions. [R., § 4873.] 
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5 8 9 2 . R e n d i t i o n of j u d g m e n t . 4507. If no sufficient cause be alleged 
or appear to the court why judgment should not'be pronounced, it shall there
upon be rendered. [R , §4874; C , '51, § 3066.] 

J u d g m e n t o n p l e a i n b a r : Where de
fendant interposes only the plea of former 
conviction or acquittal, without pleading not 
guilty, as he might do in connection there
with, and upon verdict being found against 
him he does not ask leave to plead over, judg
ment may properly be rendered against h im 
without further tr ial as to his gui l t : State v. 
Green, 16-239. 

S e n t e n c e for i n c l u d e d c r i m e : Where 
defendant, under indictment ior assault wi th 
intent to murder, was found guilty of assault 
with intent to commit groat bodily injury, and 
the court, doubting its authority to sentence 

for the lat ter offense under the indic tment , 
sentenced for a simple assault, held, t h a t there 
was no en or prejudicial to de fendan t : State 
v. Scheie, 52-608. 

S e n t e n c e t o h a r d l a b o r : W h e r e the j u r y 
found defendant guil ty of murder m the first 
degree and directed tha t he should be punished 
by imprisonment in the peni tent iary at hard 
labor for life, and in rendering j u d g m e n t the 
court sentenced to imprisonment in the peni
tentiary for life, held, that the j u d g m e n t must 
be presumed to mean imprisonment at hard 
labor, and sufficiently corresponded wi th the 
verdict : State v. Cole. 63-695. 

5893. Judgment for two or more offenses. 4508. If the defendant 
is convicted of two or more offenses, before judgment on either, the punish
ment of each of which is, or may be, imprisonment, the judgment may be so 
rendered that the imprisonment upon any one shall commence at the expira
tion of the imprisonment upon any other of the offenses. [R., § 4880; C , '51, 

out, and tha t the term of imprisonment on the 
judgment last rendered would commence on 
the expiration of tha t under the lirst. Two 
terms of imprisonment cannot be concur ren t : 
Mier v. McMillan, 51-240. 

3070.J 
Where two judgments of imprisonment 

against a defendant were rendered on the 
same day, but no provision was made as to 
the commencement of either term as here con
templated, held, tha t the prisoner should be 
held in confinement until both were served 

5 8 9 4 . I m p r i s o n m e n t fo r f ine . 4509. A judgment that the defendant 
pay a fine may also direct that he be imprisoned until the fine be satisiied, 
specifying the extent of the imprisonment, which shall not exceed one day 
for every three and one-third dollars of the line. [R., § 4881; C , '51, § 3071.j 

Imprisonment for non-payment of 
f i n e : This section is applicable whether the 
statute under which the fine is imposed pro
vides that punishment be by tine only or by 
both fine anil imprisonment. The judgmen t 
should specify the extent of the imprisonment, 
but a failure to do so will not render the judg
ment void. It mav be corrected on appeal : 
State v. Myers, 44-580, 584. 

There cannot be imprisonment for non-pay
ment of a fine unless the judgment so orders : 
Lanpher v. Dewell, 56-153. 

The provisions of this section and of § 6087 
are directory only. The extent of imprison
ment for non-payment of a tine being thus 
fixed, a judgment that defendant be impris
oned until the line is paid will not be void: 
Jackson v. Boyd, 53-536. 

But when imprisonment is imposed under 
any statute the court should fix the extent of 
the imprisonment. To this extent the pro
vision is mandatory: Ex parte Tuicker, 69-393. 

This section is applicable to a fine imposed 
under S 2381 or § 2383. providing punishment 
for violation of the prohibit&ry liquor law, al
though it is therein provided defendant shall 
swnd committed until the line and costs as
sessed against him are paid: Ibid. 

Although a judgment for failure to pay the 
five hundred dotUus fine authorized under the 
prohibitory liquor law for violation of an in
junct ion should limit the imprisonment to one 
hundred and fifty days, nevertheless a failure 

to make such order will not render a reversal 
of the judgmen t of fine and imprisonment 
necessary, but the judgmen t can be corrected 
on appeal: Jordan v. Circuit Court, 69-177. 

The duration of the imprisonment, under 
this section, cannot be determined or limited 
bv a partial pa jmen t of the fine: Guiles v. 
Wilcox, 68-6G4. 

The fact of imprisonment for non-payment 
of a fine to the limit of the law, as above speci
fied, does not operate as a satisfaction of the 
judgment (see §§ 6009, 61S6, 6141): State v. 
Jordan, 39-38!'; State v. A,iwc~rda, 40-151; 
Albertsonv. Ki iechbaum, 05-11. 

But a prisoner who, having been confined 
for the non-payment of a fhie, is liberated 
under the provisions as to poor convicts, con
tained in § 0009, is entitled to have the judg
ment against him satisfied : State v. Van Vlect, 
23-168; State v. Peek, 37-342; State v. Jordan, 
39-387; In re Jordan, 39-394. 

The power to imprison for non-payment of 
a fine exists by virtue of this section, as inci
dent to the power to impose a fine, and is not 
conferred by £ 6009, providing for release of 
poor convicts. And if the s ta tute authorizing 
the fine provides that a prisoner shall not be 
released under £ 6000. such provision is con
trol l ing: Hcrtk? v. Woikman, 69-600. 

Under the provisions of SS 6130, 6141, that 
defendant u a ; be t-ontenoed to hard labor lor 
noii-paynn "it ol :• line, he is to be credited 
with one do Jar and fifty cent-> per day upon 



1684 CODE OF CRIMINAL PROCEDURE. [CODE, §§ 4510-4514. 

the judgment against him, but the duration 
of his imprisonment cannot exceed that here 
specified: Keokuk v. Dressell, 47-597. And see 
State v. Jordan, 39-387; In re Jordan, 39-394; 
State v. Anwerda, 40-151. 

C o s t s : The provisions of this section apply 
only to the fine and not to the costs: State v. 
Erwin, 44-637. 

But it may be provided by statute tha t de
fendant be imprisoned for non-payment of 
costs as well as fine: Albertson v. Kriechbaum, 
65-11. 

Where imprisonment for non-payment of 
fine or fine and costs is authorized, such im
prisonment is not a portion of the punishment 
for the crime, but only a method of enforcing 
payment of the fine or fine and costs: Ibid. 

Therefore, held, tha t a statute making a 
crime punishable by fine not exceeding one 

hundred dollars, and providing for imprison
ment until payment of fine and costs, did not 
take the crime out of the jurisdiction of a jus
tice of the peace: Ibid. 

For violation of a city ordinance a defend
ant may be imprisoned until fine and costs are 
paid, not to exceed thir ty days (g 663): State v. 
Wells, 46-662. 

Payment of a fine imposed, and discharge of 
defendant from imprisonment for its non
payment, does not satisfy the costs, and execu
tion may issue therefor: State v. Gray, 35-
503; Gray v. Ferreby, 36-146. 

In a particular case, held, tha t a judgment 
was in effect a judgment for imprisonment 
until the fine be satisfied, and not for fine and 
costs, which would have been illegal: State v. 
Boynton, 75-753. 

For similar provision, see § 6087. 

5895. C o m m i t t e d t o j a i l of a n o t h e r c o u n t y . 4510. "When a person 
is, in any event, to be committed to jail, if there be no jail or no sufficient one 
in the county where the party would be committed under the ordinary pro
visions of law, the court or magistrate committing may order him to be com
mitted to the jail of some other county, which shall be the one which is most 
convenient and safe, and the county to which the cause originally belonged 
shall be holden for all the expenses thereof. [R., § 4884; C , '51, § 3073.] 

5896. A l l o w a n c e of b a i l for a p p e a l . 4511. In all cases, except mur
der in the first degree, the court rendering judgment must make an order 
fixing the amount in which bail must be taken, and there shall be no execution 
of the judgment until such order be made. [R , § 4885.] 

Failure of the court to make the order as to to have the amount of bail properly fixed: 
bail here contemplated will not entitle de- Murphy v. McMillan, 59-515. 
fendant to a discharge upon habeas corpus, See gg 5985, 5986, as to bail upon appeal, 
but his only relief will be in such a proceeding 

C H A P T E R 34. 

OF EXECUTION. 

5 8 9 7 . C o p y of j u d g m e n t . 4512. Yfhen a judgment of imprisonment, 
either in the penitentiary or county jail is pronounced, a certified copy of the 
entry thereof in the record book, must be forthwith furnished to the officer 
whose duty it is to execute the same, who shall proceed and execute it accord
ingly, and no other warrant or authority is necessary to justifj' or require its 
execution. [R , § 4886; C , '51, § 3074.] 

5 8 9 8 . C o m m i t m e n t of d e f e n d a n t . 4513. If the judgment be impris
onment, or a fine and imprisonment until it be satisfied, the defendant must 
forthwith be committed to the custody of the proper officer, and by him de
tained until the judgment be complied with, or the defendant discharged by 
due course of law. [R , § 4897; C , '51, § 3075.] 

The fact that the warrant of commitment to court or judge may make an appropriate 
imprisonmenl is void will not entitle the pris- order: Jackson v. Boyd, 53-536. 
oner to release on habeas corpus if the court As to the order in which two or more terms 
or judge is satisfied from the evidence that he of imprisonment are to be served out, see 
should be held to answer for the crime charged § 5893 and note, 
or any other crime (g 4734). In such case the 

5 8 9 9 . B y w h o m e x e c u t e d . 4514. When the judgment is imprison
ment in the county jail of the county m which the trial is had, or a fine and 
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that the defendant be imprisoned in such county jail until it be satisfied, the 
judgment must be executed by the sheriff of that county. In all other cases, 
when the judgment is imprisonment, the sheriff of the county in which the 
trial was had, must deliver the defendant to the proper officer in execution of 
the judgment. [R, § 4898; C , '51, § 3076.] 

5 9 0 0 . D e l i v e r y t o k e e p e r of j a i l . 4515. If the judgment be imprison
ment, or a fine and imprisonment until it be satisfied, in the county jail of the 
county in which the trial was had, the sheriff of the county in which the trial 
was had, shall deliver a certified copy of the entry of the judgment, together 
with the body of the defendant, to the keeper of the jail or prison in which 
the defendant is to be imprisoned, and take his receipt therefor on a duplicate 
copy of such entry, which he must forthwith return to the clerk of the court 
in which the judgment was rendered, with his return thereon. [R., §4899; 
C , '51, §'3077.] 

5 9 0 1 . P r e v e n t i n g e scape . 4516. The sheriff, or his deputy, while con
veying the defendant to the proper prison, has the same authoritj ' to require 
the assistance of any citizen of the state in securing the defendant, and retak
ing him if he escape, as if the sheriff were in his own county; and every person 
who neglects or refuses to assist the sheriff when so required shall be punish
able as if the sheriff were in his own county. [R., § 4900; C , '51, § 3078.] 

5 9 0 2 . R e t u r n . 4517. An officer executing a judgment of imprisonment 
shall make a written return of the execution of such judgment forthwith 
after such execution, and file the same with the clerk of the court, b}T which 
the judgment was rendered. [R., § 4901.J 

5 9 0 3 . E x e c u t i o n fo r fine. 4518. Upon a judgment for a fine, a writ of 
execution may be issued as upon a judgment in a civil case. [R., § 4902.] 

5 9 0 4 . J u d g m e n t fo r a b a t e m e n t of n u i s a n c e . 4519. When the judg
ment is for the abatement or removal of a nuisance, or for anything other 
than the payment of money by the defendant, a certified copy of the entry 
of such judgment, delivered to the sheriff of the proper county, shall author
ize and require htm to execute such judgment, and he shall return the same 
with his doings under the same thereon indorsed to the clerk of the court in 
which the judgment was rendered within seventy days after the date of the 
certificate of such certified copy, unless it be a judgment of imprisonment, 
which is hereinbefore provided for. [R., § 4903.] 

An order for the abatement or removal of a the officer will be able to identify with cer-
nuisance, to be delivered to the sheriff as here tainty the object against which it is directed: 
provided, should so describe the nuisance that Sloan v. Rebman, 66-81. 

C H A P T E R 35. 

OF APPEALS. 

5 9 0 5 . R e v i e w b y . 4520. The mode of reviewing in the supreme court 
any judgment, action, or decision of the district court in a criminal case, is by 
an appeal. [R , § 4904.] 

The chapter relating to proceedings in the in criminal cases, and are applicable in behalf 
supreme court in civil cases is intended to reg- of the state as well as defendant: State v. 
ulate generally the practice of that court in Jones, 64-349. 
criminal cases as well. Therefore, held, that In general, see notes to § 5923. 
the sections relating to rehearing are applicable 

5 9 0 6 . W h o m a y . 4521. Either the defendant or the state may take an 
appeal. [R , § 4905.] 
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5 9 0 7 . W h e n t a k e n . 4522. Ko appeal can betaken until after judgment, 
and then only within one year thereafter. [R., § 4906.] 

A p p e a l f r o m f ina l j u d g m e n t : An appeal 
in a crim'nal case lies only from final judg
ment , which is the judgment here contem
plated, and not from an intermediate order or 
decision. (Overruling State v. Brandt, 4 1 -
593): State v. Sweurengen, 43-338. 

This doctrine is applicable to appeals by the 
state as well as by defendant: Siute v. Davis, 
47-634.^ 

A criminal case cannot be brought to the 
supreme court by agreement before rendition 
of final judgment : Rutier v. Stale, 1-99. 

An appeal by defendant will not lie in a 
criminal case from the overruling of one 
ground of demurier to the indictment where 
another ground of demurrer is sustained and 
the indictment is dismissed: State v. Hoffman, 
67-281. 

Wot by consent after time has expired: 
The supreme court cannot entertain jurisdic
tion by consent of parties to a case al ter the 
t ime for taking appeal has run ou t : State v. 
Fleming, 13-443. 

A party in a criminal as well as in a civil 

case must prosecute his appeal within the t ime 
prescribed by law, and cannot appeal after the 
expiration ot the t ime allowed for appeal: 
State v. Westfall, 37-575. 

W a i v e r of r i g h t : After payment of fine 
or serving out the imprisonment according to 
the sentence, defendant cannot appeal from 
the j udgmen t : Ibid. 

W h a t m u s t a p p e a r : Where the record 
fails to show that defendant was indicted, or 
was tried, or that a verdict was found against 
him, or that any judgment was entered, or 
that be has appealed, the appeal will be dis
missed: Slate v. Qnigley, 62-758. 

Where the record show;, no service of notice 
of appeal the eonrt is wi thout jurisdiction to 
examine any question in the caae: Slate v. 
Leslie, 65-305. 

Where it does not appear from the abstiact 
that judgment has been rendered the appeal 
will be dismissed: State v. Wheeler, 65-619. 

The abstract should show the fact that judg
ment has been entered: State v. Briggs, 73-
456. 

5 9 0 8 . H o w t a k e n . 4523. An appeal is taken by the party taking it, or 
the attorney of such party, serving on the adverse party, or the attorney of 
the adverse party who acted as attorney of record in the district court at the 
time of the rendition of the judgment, and also on the clerk of the district 
court by which the judgment was rendered, a notice in writing of the taking 
of the appeal from the judgment. [R., § 4907.] 

5 9 0 9 . W h e n d e o m e d t a k e n . 4524. The appeal is deemed to be taken 
when the notices thereof, required by the last section, are filed in the office of 
the clerk of the court in which the judgment was rendered, with evidence of 
the service thereof indorsed thereon, or annexed thereto. [R., § 4908.] 

5 9 1 0 . T r a n s c r i p t ; d u t y of c l e rk . 4525. When an appeal is taken, it 
is the duty of the clerk of the court in which the judgment was rendered, 
without unnecessary delay, to make out a full and perfect transcript of all 
papers in the case on iile in his office, except the papers returned by the ex
amining magistrate on the preliminary examination, where there lias been one, 
and of ail entries made in the record book, and certify the same under his 
hand and the seal of the court, and transmit the same to the clerk of the 
supreme court. [R., § 4909.] 

not form any part of the record unless made 
so by order of the court, by bill of exceptions, 
by agreement of paities, special \erdict or 
otherwise: Ibid. 

Though t! e defendant do not appear, or fail 
to file a transcript, the state may file the same, 
and the couit will examine the record, and 
render such judgment as the law demands: 
State v. Pratt, 20-267. 

In a criminal case, the record after the cap
tion, stating ttie t ime and place of liolding the 
couit , should consist of the indictment prop
erly indorsed as found by the grand jury , the 
arraignment of the accused, his plea, the im
paneling of the traverse jury, their verdict 
and the judgment of the cour t : Harrimanv. 
State, 2 Cr. Gr., 270. 

Other matiers and proceedings, such as mo
tions, objections, exceptions, and the like, do 

5 9 1 1 . S e v e r a l d e f e n d a n t s m a y j o in . 4526. When several defendants 
are indicted and tried jointly, any one or more of them may join in taking the 
appeal, but those of their co-defendants who do not join shall take no benefit 
therefrom, yet they may appeal afterwards. [R., § 4917.] 

5 9 1 2 . By s t a t e ; n o s t a y . 4527. An appeal taken by the state, in no case 
stays the operation of a judgment m favor of the defendant. [R , § 4911.] 
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5 9 1 3 . B y d e f e n d a n t ; b a i l . 4528. An appeal taken by the defendant 
does not stay the execution of the judgment, unless bail be put in, except as 
provided in the next section. [R., § 4914.] 

5 9 1 4 . D e f e n d a n t d e t a i n e d i n c u s t o d y . 4529. Where the judgment 
is imprisonment in the penitentiary, and an appeal is taken during the term 
at which the judgment is rendered, a,nd the defendant is unable to give bail, 
and that fact is satisfactorily shown to the court, it may, in its discretion, order 
the sheriff or officer having the defendant in custody, to detain him in custody, 
Avithout taking him to the penitentiary, to abide the judgment on the appeal, 
if the defendant desire it. [R , § 4915.] 

5 9 1 5 . B a i l ; p r o c e e d i n g s w h e n g i v e n . 4530. When an appeal is taken 
by the defendant, and bail is put in, it is the duty of the clerk to give forth
with to the defendant, his agent or attorney, a certificate under his hand and 
the seal of the court, stating that an appeal has been taken and bail put in, 
and the sheriff or other officer having the defendant in custody, must, upon 
the delivery of such certificate to him, discharge the defendant from custody 
where imprisonment forms any part of the judgment, and cease all further 
proceedings in execution of the judgment, and return forthwith to the clerk 
of the court who issued it. the execution or certified copy of the entry of judg
ment under which he acted, with his return thereon, if such execution or 
certified copy has been issued, and if such execution or certified copy has not 
been issued, it shall not be issued, but shall abide the judgment on the appeal. 
[R.,S4916.] 

5 S 1 6 . A p p e l l a n t ; a p p e l l e e . 4531. The party taking the appeal is known 
as the appellant, the adverse party as the appellee, but the title of action shall 
not be changed in consequence of the appeal; it shall be docketed in the su
preme court as it was in the district court. [R., § 4918.] 

5 9 1 7 . H o w d o c k e t e d ; p r e c e d e n c e . 4532. Appeals, in criminal cases, 
shall be docketed in the supreme court for trial at the commencement of that 
portion of the term which has been assigned for t rying causes from the judi
cial district from which the appeal comes. They shall take precedence of all 
other business, and shall be tried at the term at which the transcript is filed, 
unless continued for cause, or by consent of the parties, and shall be decided, 
if practicable, at the same term. [R., § 4919.] 

TRIAL OF THE APPEAL. 

5 9 1 8 . A p p e a r a n c e of d e f e n d a n t . 4533. The personal appearance of 
the defendant in the supreme court on the trial of an appeal, is in no case 
necessary. [R., § 4920.] 

5 9 1 9 . N o t d i s m i s s e d fo r i n f o r m a l i t y . 4534. An appeal shall not be 
dismissed for any informality or defect in taking the appeal, if the same be 
corrected in a reasonable time, and the supreme court must direct how it shall 
be corrected. [R , § 4921.] 

Where the record in a criminal case on ap- of defendant d e m a n d : State v. Ilavercamp, 
peal was not in such form tha t the court was 53-737. 
authorized to pass upon it, and the prosecuting The more fact t h a t the indictment is mislaid 
officer insisted on such defect by motion, held, or stolen after the trial and cannot be sent up 
tha t the motion would be sustained and the with the wri t of error to the supreme court on 
submission set aside, and the case be put appeal will not authorize the supreme court to 
again on the docket for such further proceed- reverse the j u d g m e n t : SmilJi v. State, 4 G. 
ings as the rules should direct and the rights Gr., 189. 

5 9 2 0 . A s s i g n m e n t of e r r o r . 4535. No assignment of error, or joinder 
in error, shall be necessary. [R., § 4922.J 

Section applied: State v. Pratt, 20-267. 

5 9 2 1 . A r g u m e n t . 4536. The defendant shall be entitled to close the 
argument. [R , § 4923.] 
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5922. Opinion. 4537. The opinion of the supreme court must be ia 
writing, filed with its clerk and recorded. [R., § 4924.] 

5923. Dec i s ion . 4538. If the appeal was taken by the defendant from a 
judgment against him, the supreme court must examine the record, and with
out regard to technical errors or defects which do not affect the substantial 
rights of the parties, render such judgment on the record as the law demands. 
I t may affirm, reverse, or modify the judgment, and render such judgment as 
the district court should have rendered, and may, if necessary or proper, order 
a new trial. I t may reduce the punishment, but cannot increase it. [R., 
§4925; C , ' 5 1 , §§ 3097- " 

appeal to have the conviction set aside and be 
allowed to enter a plea of not gui l ty : State v. 
Greene, 66-11. 

Where the ju ry render a verdict for man
slaughter under an indictment for murder, 
any error in the instructions with reference to 
malice as an element of murder will be error 
without prejudice: State v. Winters, 72-627. 

A s s i g n m e n t of e r r o r s : The court will, in 
a criminal case, upon an appeal by defendant, 
examine the record and determine whether 
the law has been correctly administered, even 
though no formal objection has been made to 
the proceeding and though there be no formal 
assignment of error or a rgument : State v. 
Sundermilk, 50-695; State v. Barlow, 50-701. 

The rule that objections not raised in the 
court below will not be considered in the 
supreme court does not apply in criminal 
cases: State v. Potter, 28-554. 

In the absence of assignment of error and 
of argument in criminal cases, the appellate 
court is required to examine the record and 
render such judgment upon it as the law 
demands, but the court will not enter into a 
discussion of imaginary errors: State v. Quinn, 
63-396. 

T h e r e c o r d : Wliere the record fails to 
show that defendant was indicted, or was 
tried, or that a verdict was found against 
him, or that any judgment was enteied, or 
that he has appealed, the appeal will be dis
missed: State v. Quigley. 62-758. 

Where the record shows no service of notice 
of appeal the court is without jurisdiction to 
examine anv question in the case: State v. 
Leslie, 65-305. 

Where it does not appear from the abstract 
that judgment has been rendered the appeal 
will be dismissed: State v. Wheeler, 65-619. 
And see State v. Briggs, 73-456. 

R u l e s a s t o p r i n t e d a b s t r a c t s : The court 
may make reasonable rules relating to practice 
upon appeals, and provide tha t upon a suffi
cient showing they may be waived or modi
fied, and it having provided that the evidence 
on an appeal must be abstracted and the ab
stract printed, it will not consider a case not 
presented in accordance with these rules, un
less application for the waiver of such rules 
has been duly made : State v. Day, 58-678. 

The provisions of the rules of the supreme 
court for suspending such rules in regard to 
printed abstracts m criminal cases on account 
of the poverty of defendant appealing must 
be complied with. An abstract m writing or 
caligraphic writ ing must be submitted to the 
attorney-general, and the fact of the inability 
of appellant to pay for print ing must be shown 

, l 
'•J 

What will be ground of reversal: 
Technicalities are to be disregarded: State v. 
Ensley, 10-149. 

I t is only errors and defects which affect 
substantial r ights that can be considered: 
Hintermeister v. State, 1-101. 

A purely technical objection, as, for in
stance, the erroneous discharge of one grand 
ju ry , and the summoning of another, by 
which the indictment was found, in the ab
sence of any objection to the second except the 
discharge of the first, will not be ground for 
a reversal: State v. Hughes, 58-f65. 

Where the error urged was the overruling 
of a motion to set aside the judgment , based 
upon slight irregularities in the selection of 
the grand jury, the court held that they did 
not affect the substantial rights of the party 
and affirmed the j udgmen t : State v. Carney, 
20-82. 

Where there is no appearance for appellant 
er assignment of errors, it is not the duty of 
the court to support the judgment of the 
court below by discussing imaginary errors: 
State v. Stewart, 71-754. 

The court is not required to imagine possible 
objections and present reasons supporting the 
rulings of the district court as against t h e m : 
State v. Kramer, 74-760. 

Section applied: State v. Brandt, 41-593, 
634. 

E r r o r w i t h o u t p r e j u d i c e : Where the 
evidence is all before the court, and it is ap
parent that an alleged error in the instruc
tions could not have been prejudicial to defend
ant , the case will not be reversed: State v. 
Guisenhause, 20-227. 

A verdict of guilty will not be disturbed 
because of an erroneous assumption by coun
sel when it appears that no prejudice to the 
rights of the prisoner resulted therefrom: State 
v. Turner, 19-144. 

Error in prosecuting a violation of a city 
ordinance in the name of the state instead of 
the name of the city will not be ground of re
versal, at least where the error was not ob
jected to on the t r ia l : State v. King, 37-462. 

As malice aforethought is not an element of 
the crime of assault and battery, held, that in 
a criminal prosecution for assault with intent 
to murder , in which defendant was only con
victed of assault and battery, the exclusion of 
evidence tending to show malice aforethought, 
even if erroneous, was without prejudice: 
State a. Graham, 51-72. 

Where, after the overruling of a demurrer, 
defendant was tried as though on a plea of not 
guilty, but without any plea having been in 
fact made, held, that he was not entitled on 
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by affidavit, and further it must be shown by 
the counsel, by affidavit or professional state
ment , tha t there is merit in the appeal: State 
v. Earl, 66-84. 

In criminal cases the court will not examine 
the transcript for the purpose of finding error 
where the appellant has filed an abstract. I t 
is only where leave has been granted to pre
sent the case without printed abstract tha t the 
transcript will be examined: State v. Butter-
field, 73-80. 

A p p e a r a n c e of d e f e n d a n t : Though the 
defendant do not appear, or fail to file a tran
script, the state may file the same, and the 
court will examine the record and render such 
judgment as the law demands : State v. Pratt, 
20-267. 

G r a n t i n g n e w t r i a l : The supreme court 
will interfere more readily in a criminal than 
in a civil case, where a new trial, asked on the 
ground that the verdict is not supported by 
the evidence, has been refused: State v. Toni-
linson, 11-401. 

But It will cautiously interfere with verdicts 
in such cases: State v. Collins, 20-85. 

When the evidence upon which defendant 
is convicted is so lacking in affirmative force 
as not to generate a belief of probable guilt, 
a new trial will be granted: State v. Hilton, 
22-241. 

While the duty of the supreme court to in
terfere with an unjust verdict is recognized, 
yet, when the testimony is conflicting, it must 
be satisfied of its insufficiency to convince the 
judgment , reason and conscience of the triers, 
before setting aside the conclusion arrived a t 
by them : State v. Elliott, 15-72. 

WThi!e the supreme court will exercise a jus t 
caution in interfering with the verdict of the 
ju ry , especially where the court below has re
fused to disturb it, yet a conviction clearly in 
conflict with the evidence will be set aside: 
State v. Woolsey, 30-251. 

The supreme court cannot, on appeal, inter
fere with the verdict of the jury when there 
is clear conflict in the testimony, this rule 
being applicable in criminal as well as civil 
act ions: State v. Falconer, 70-416. 

In particular cases, held, that the evidence 
was not sufficient to sustain a verdict of gu i l ty : 
State v. Moffitt, 31-316: State v. May, 20-305; 
State v. Campbell, 69-556. 

As to grounds for grant ing new trial in 
lower court, see § 5874 and notes. 

When the record must contain the 
"Whole e v i d e n c e : The supreme court cannot 
pass upon the question whether the lower 
co T t ruled correctly upon a motion for a new 
tr ial on the ground tha t the verdict was con
t rary to the evidence, unless the who'e evi
dence upon the trial was before i t : state v. 
Crawford, 11-143. 

In bringing before the supreme court the 
question whether the verdict below was in 
accordance with the evidence, a motion for a 
new trial should be made in the lower court 
and all the evidence taken to the supreme 
court on appeal: State v. Hockenberry, 11-269. 

The court cannot reverse the judgment on 
the ground that the verdict is against the evi
dence unless the record discloses that all the 
testimony is before i t : State v. Pitts, 11-343; 
State v. Carr, 43-418. 

R e d u c i n g t h e s e n t e n c e : W h e r e the sen
tence is too severe the court will reduce t he 
punishment , but will not reverse the case on 
tha t account : State v. Madden, 35-511; State 
v. Little, 42-51. 

The power to reduce the sentence will be 
exercised only when the court below has mani
festly visited too severe a penalt}', one dispro
portionate to the degree of guilt as shown by 
the proof: State v. Freeman. 27-333. 

To justify the exercise of such power it 
mus t be made to appear that the punishment 
is excessive: State v. Allen, 32-248. 

To authorize the supreme court on appeal to 
diminish the punishment , the record should 
show with sufficient clearness that the punish
ment inflicted is beyond the demands of jus
tice : State v. Wilmoth, 63-380. 

In determining whether the punishment in 
a part icular case is excessive, the court will 
decide the case upon its peculiar facts, and 
each offender must receive the j iunishment he 
merits wi thout regard to the punishment in
flicted on o thers : State v. Upson, 04-248. 

Where there is no evidence before it by 
which the proper amount of penalty may be 
determined, the supreme court will not reduce 
the punishment inflicted: State v. Baughman, 
20-497. 

The supreme court will not reduce the sen
tence of a lower court in a criminal case when 
the record does not disclose all the circum
stances a t tending the commission of the 
offense: State v. Potion, 19-458. 

The court mus t have some legal data upon 
which to base its action in reducing the sen
tence : State v. Baughman, 20-497. 

The supreme court will not reduce the pun
ishment imposed by the lower court unless 
all the evidence is before i t : State v. Harris, 
36-268; State v. Durslon, 52-635; State v. 
Baughman, 20-497; State v. Joaquin, 43-131; 
State v. Buck, 59-382. 

The supreme court will not reduce the sen
tence merely on an abstract of the evidence: 
State v. Freeman, 27-333. 

Facts in a prosecution for murder held not 
such as to require the reduction of the sen-
tenc° : State v. Houston, 50-512. So held also 
in a case of accessory to assault with intent to 
commit m u r d e r : State v. Mower, 68-61. So 
held also in a case of seduction: State v. Heath-
erton, 60-175; and in a case of burglary: State 
v. Franks, 64-39; and in a case of la rceny: 
State v. Ritchie, 69-123. 

In a part icular case, where the highest pun
ishment permit ted by the law for the offense 
charged was imposed for an act which was 
not the most aggravated form of the crime, 
held, t ha t the sentence was excessive and it 
was accordingly reduced: State v. Thompson, 
46-699. 

In part icular cases, held, tha t the sentence 
should be reduced as excessive: State v. Mad
den, 35-511; State v. Hayden, 45-11; State v. 
Doering, 48-650; State v. Moody, 50-443; State 
v. Sullivan, 51-142. 

Where defendant was convicted on an in
dic tment improperly charging in two counts 
two distinct crimes and was sentenced on both 
counts, held, t ha t on appeal the sentence 
wouid be reduced to what would have been a 
proper sentence on one count, al though the 
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objection on the ground of duplicity had not 
been raised in the court below: State v. Henry, 
59-391. 

In a particular case, held, tha t the evidence 
was insufficient to support a verdict of mur
der m the first degree; but it not being 
claimed that defendant was not guilty of man
slaughter the court reduced the sentence to 
t he proper one for the latter crime: State v. 
Fields, 70-196. 

Ef fec t of r e v e r s a l : Upon reversal of a 
judgment of conviction the cause may be re
manded for a new trial. Jeopardy is not con
sidered as having attached if the defendant 
is erroneously convicted and obtains a re
versal of the j udgmen t : State v. Knouse, 33-
385. 

A judgment in a criminal case being re
versed on appeal for a defect in the indict
ment , the cause was remanded for new trial 
w i t h direction tha t preliminary thereto it 

might be re-submitted to another grand j u r y : 
State v. Morrissey, 22-158. 

As to procedendo, see S 5927 and notes. 
F i n a l j u d g m e n t i n s u p r e m e c o u r t : 

The supremo court may, on appeal in criminal 
cases, render such judgment as the district 
court should have rendered: State v, Thomp
son, 31-393. 

C o s t s of a p p e a l : In case of appeal by the 
state, and reversal, it is improper to tax the 
costs to defendant: State v. Vail. 57-103. 

The s tatute does not provide for tne pay
ment by the county of costs of printing the 
abstract, etc., on appeal by defendant, al
though judgment against him is reversed: 
Red v. Polk County, 58-98; State v. Rains-
barger, 74-539. 

The costs of defendant for transcript, ab
stract, etc., in presenting his appeal are not 
taxable to the county even though he secures 
a reversal: State v. Rainsbarger, 74-539. 

5 9 2 4 . I n a p p e a l s b y s t a t e . 4539. If the appeal was taken by the state, 
the supreme court cannot reverse the judgment, or modify it so as to increase 
the punishment, but may affirm it, and shall point out any error in the pro
ceedings, or in the measure of punishment, and its decision shall be obligatory 
on the district court, as the correct exposition of the law. [R., § 4926.] 

Upon such an appeal the supreme court 
cannot interfere with the judgment of the dis
trict court, whether the appeal be from a judg
ment upon the trial on the merits, or upon 
demurrer or motion. The decision of the dis
trict court ends the proceeding as against the 
defendant : State v. Kinney, 44-444. 

In such case, the court having given an ex
position of the law, no further order is neces-
sarv or allowable: State v. Eeeler. 28-551. 

The fact that aprocedendo issues in the usual 

form, requiring the lower court to proceed 
after an appeal by the state is determined, does 
not give the lower court any power in such 
cases: Stale v. Kinney, 44-444. 

In case of appeal by the state, and reversal, 
it is improper to tax costs to defendant: State 
v. Vail, 57-103. 

And the same rule holds as to an appeal by 
a city in a proceeding commenced in its name 
for the violation of a city ordinance: Colum
bus City v. Cutcomb, 61-672. 

5 9 2 5 . W h e n j u d g m e n t r e v e r s e d . 4540. If a judgment against the 
defendant be reversed without ordering a new trial, the supreme court must 
direct, if the defendant be in custody, that he be discharged, or if he be ad
mitted to bail, that his bail be exonerated, or if money be deposited instead 
of bail, that it be refunded to him. [R , § 4927; C , '51, § 3099.] 

5 9 2 6 . I f affirmed. 4541. On a judgment of affirmance against the de
fendant, the original judgment shall be carried into execution as the supreme 
court shall direct, except as hereinafter provided. [R., § 4928; C . '51, § 3100.] 

5 9 2 7 . J u d g m e n t r e c o r d e d a n d t r a n s m i t t e d . 4542. "When a judg
ment of the supreme court is rendered it must be recorded, and a certified 
copy of the judgment must be forthwith remitted to the clerk of the district 
court in which the judgment appealed from was rendered, with proper in
structions and a copy ot the opinion, in such time, and in such manner, as the 
supreme court may, by rule, prescribe. [R., § 4929; C , '51, § 3101.J 

The procedendo from the supreme Court is may over the part ies: Slate v. K novse, 33-305. 
not necessary to the jurisdiction of the district And see Becker v. Becker, 50-139. 
court on a new trial. The defendant may It is not necessary to make any order re-
waive the objection. While consent cannot manding a cause except tha t contained in the 
confer jurisdiction over tlie subject-matter, it procedendo: Slate v. Clou&er, 72-302. 

5 9 2 8 . S u b s e q u e n t p r o c e e d i n g s . 4543. After the certified copy of the 
entry of the judgment of the supreme court, and its instructions have been re
mitted as provided m the preceding section, the supreme court has no farther 
jurisdiction of the proceedings therein, and all proceedings which may be nec
essary to carry the judgment of the supreme court into effect, must be had in 
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the court to which it is remitted, or by the clerk thereof, except as provided 
in the next two sections. [R, § 4930; C , '51, § 3102.] 

5 9 2 9 . J u d g m e n t en fo r ced . 4544. Unless where some proceedings in 
the district court are directed by the supremo court, a copy of the certified 
copy of the judgment of the supreme court, with its directions, certified by 
the eleik of the district court to whom the same has been transmitted, deliv
ered to the sheriff, or other proper officer, shall authorize htm to execute the 
judgment of the supreme court, or take any steps to bring the proceedings to 
a conclusion, except as provided in the next section. [R., § 4931.] 

5 9 8 0 . T i m e of i m p r i s o n m e n t d e d u c t e d . 4545. If a defendant, who 
lias been imprisoned during the pendency of an appeal, upon a now trial or
dered by the supreme court shall be again convicted, the period of his former 
imprisonment shall be deducted by the district court from the period of im
prisonment to be fixed on the last verdict of conviction. [R., § 4932.] 

Where the defendant has been imprisoned term of imprisonment under the second con-
durmg appeal, and after judgment has been viction, took into consideration the imprison-
reveised he is again tried and convicted, it ment under the first conviction: State v. Hop-
will be presumed, in the absence of showing kins, 67-285. 
to the contrary, that the judge, in fixing the 

C H A P T E R 36. 

OF IMPEACHMENT. 

5 9 3 1 . A c c u s a t i o n . 4546. An impeachment is the written accusation of 
a state officer by the house of representatives before the senate, of any mis
demeanor or malfeasance in office. [R., § 4937.] 

5 9 S 2 . B y w h o m f o u n d . 4547. A majority of all the members of the 
house of representatives elected must concur m an impeachment. [R., § 4938; 
C , '51, § 3157.] 

5 9 3 3 . R e q u i s i t e s . 4548. The impeachment must specify the offenses 
charged with the same precision as is requisite in an indictment, and the ac
cused must be allowed counsel as in cases of other prosecution. [R., § 4939; 
C , '51, § 3158.] 

5 8 3 4 . H o w Sta ted . 4549. If the impeachment charge more than one 
misdemeanor or act of malfeasance, they shall be stated separately and dis
tinctly. [R., § 4940.] 

5 9 3 5 . A c c u s e d b r o u g h t b e f o r e s e n a t e . 4550. When possessed of an 
iixi pencil ment, the senate must forthwith cause the person accused to be brought 
betoiei t . [R., §4911; 0 . , '51 , §3159.] 

5 9 8 6 . P r o c e s s . 4551. All writs and process must be issued by the secre
tary of the senate, and tested in his name, and may be served by any person 
thereto authorized by the senate or president. [E., § 4942; C , '51, § 3100.] 

5 0 8 7 . A n s w e r ; c o u n s e l . 4552; 21 G. A., ch. 91, § 3. Upon the appear
ance oi the person impeached, he is entitled to a copy of the impeachment, 
and to a reasonable time in which to answer the same, and shall be allowed 
counsel as in the trial of ordinary cases. [R., § 4943; C., '51, § 3161.] 

5 9 8 8 . O a t h . 4553. Before proceeding to the trial, an oath, truly and im
partially to try and determine the charge in question according to the evi
dence, shall be administered by the secretary of the senate to the president, 
and by him to each of the members of that body. [R., § 4944; C , '51, § 3162.] 
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5939. S u s p e n d e d . 4554. Every officer impeached shall be suspended 
from the exercise of his official duties until his acquittal. [R., § 4948; C , '51, 
§ 3165.] 

5940. Pres ident of senate . 4555. If the president of the senate be im
peached, notice thereof must be immediately given to the senate, which shall 
thereupon choose another president, to hold his office until the result of the 
trial is determined. [R , § 4949; C , '51, § 3167.] 

5941. Board of managers; articles of impeachment. 21 G. A., 
ch. 91, § 1. When an impeachment of an officer is directed, the house of rep
resentatives shall elect from its own body seven members whose duty it shall 
be to prosecute such impeachment, and such members so elected, shall, as a 
board of managers, be authorized, and empowered to exhibit, and present 
articles of impeachment in accordance with the resolutions of the house, pre
viously adopted. 

5942. Organizat ion of s e n a t e . 21 G. A., ch. 91, § 2. Whenever an im
peachment of an officer is directed the senate shall forthwith, after the hour 
of final adjournment of the legislature, be organized as a court for the trial of 
the same at the capitol of the state, and such organization shall be held and 
deemed to be perfected when the presiding officer of the senate, and all the 
members thereof present, shall have taken the oath or affirmation prescribed; 
and no member of the court shall sit in the trial, or give his vote upon such 
trial until he shall have taken such oath or affirmation, which oath or affirma
tion shall be administered by the secretary of the senate to the presiding offi
cer thereof, and by the presiding officer to each of the members of the senate. 
The senate sitting as a court, upon the trial of an impeachment shall have the 
same power to compel the attendance of its members as when engaged in the 
ordinary business of legislation. 

5943. Record of proceedings; administering oaths. 21 G. A., ch. 
91, § 4. I t shall be the duty of the secretary of the senate, in all cases of im
peachment, to keep a full and accurate record of the proceedings, which shall 
be held and taken as a public record; and shall have power to administer all 
requisite oaths or affirmations. 

5944. N e c e s s a r y officers. 21 G. A., ch. 91, § 5. The senate sitting as a 
court of impeachment shall have power from time to time to appoint such 
subordinate officers, clerks and reporters as may be necessary for the con
venient transaction of business, and* may at any time remove such officers, or 
any of them. 

5945. Process for wi tnesses . 21 G. A., ch. 91, § 6. The managers 
elected by the house of representatives and counsel for the person impeached 
shall severally be entitled to process for compelling the attendance of persons 
or the production of papers and records required for the trial of the impeach
ment. 

5946. Senate m a y adopt ru le s . 21 G. A., ch. 91, § 7. The senate sit
ting as a court of impeachment shall have full power and authority to 
establish such rules and regulations for the trial of the accused as may be 
necessary. 

5947. C o m p e n s a t i o n o f m e m b e r s . 21 G. A., ch. 91, § 8. The presid
ing officer, and members of the senate, while sitting as a court of impeachment, 
and the managers elected by the house of representatives, shall receive the sum 
of six dollars each per day, and mileage at the rate of five cents per mile in 
going from and returning to their places of residence, by the ordinary traveled 
routes; and the compensation of the secretary, sergeant-at-arms, and all sub
ordinate officers, clerks and reporters shall be such an amount as shall be de
termined upon by a vote of the members of such court. The state treasurer 
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shall upon presentation of a certificate or certificates signed by the presiding 
officer and secretary of the senate, pay all the expenses of the senate, managers, 
officers, clerks and reporters which may be incurred under the provisions of 
this act [§§ 5941-5948]. 

5 9 4 8 . T o w h a t a p p l i c a b l e . 21 G. A., ch. 91, § 9. The provisions of this 
act |§§ 5941-5-"4.? j shall apply to all resolutions, and proceedings heretofore 
had, or hereafter to be had in the impeachment of any civil officer of this 
state. 

5949. Suspension; successor. 21 G. A., ch. 151, § 1. The suspension 
provided for by section four thousand five hundred and fifty-four of the code 
[§ 5939] shall be effected by the governor, who shall forthwith appoint some 
suitable person to fill temporarily, the office, and such person having qualified 
as required by law, shall perform all the duties and enjoy all the rights to the 
said office belonging, until the removal of the suspension of his predecessor or 
the election of a successor. 

5950. Penalty; removal; disqualification. 21 G. A., ch. 151, § 2. 
When any person impeached is found guilty, judgment shall thereupon be ren
dered for his removal from office and his disqualification to hold any office of 
honor, trust or profit under this state and such judgment shall have the effect 
of removing from office the person so found guilty. 

5951. Senate ; powers ; process. 21 G. A., ch. 151, § 3. When sitting 
as a court of impeachment the senate shall sit in the senate chamber in the 
capitol and shall have power to adjourn from time to time, to dissolve when 
its work is concluded and to compel obedience to its process and orders. I ts 
process, including subpoenas shall run into any part of the state, and may be 
served by the same officers when no person is authorized by the president or 
senate to serve the .same, and shall have the same force and effect as subpoenas 
from district courts in criminal cases. 

5952. Imprisonment for contempt. 21 G. A., ch. 151, § 4. The senate 
while sitting as a court of impeachment shall have all the powers and privi
leges conferred upon each house of the general assembly by sections fourteen, 
fifteen and sixteen of the code [§§ 18-2UJ, provided that imprisonment for 
contempt shall not extend beyond the dissolution of the court of impeachment. 

5953. P e e s of w i t n e s s e s . 21 G. A., ch. 151, § 5. The same fees shall be 
allowed to witnesses and to officers and other persons serving process or or
ders as are allowed for like services in criminal cases, but no fees can be 
demanded in advance. Such fees shall be certified and paid as provided by 
section eight of chapter ninety-one of the acts of the twenty-first general as
sembly [§ 5947] for the payment of other expenses subject to the right of the 
court to disallow all fees and charges which it shall deem unreasonable or 
unnecessary. 

C H A P T E R 37. 

OF EVIDENCE. 

5 9 5 4 . A s i n c iv i l cases . 4556; 17 G. A., ch. 168, § 2. The rules of evi
dence prescribed in the civil part of this code, shall apply to criminal proceed
ings as far as applicable, and as they are not inconsistent with the provisions 
of this chapter. [R., § 4805.] 

Defendant as a wi tness : Before the en- witness in his own behalf: State v. Laffer, 38-
actment of latter part of § 4886, defendant in 422; Stale v. Bixby, 39-465; State v. Gigher, 
a criminal prosecution was not a competent 23-318. 
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But he might testify in his own behalf in a 
preliminary examinat ion: State v. Buffer, 38-
422. 

C r o s s - e x a m i n a t i o n : The rules governing 
the cross-examination of defendant when tes
tifying in his own behalf are the same as those 
applicable to the cross-examination of other 
witnesses, and questions may be asked for the 
purpose of laying-a foundation for impeaching 
his evidence by contradicting statements made 
in answer to such questions: State v. Red. 
53-69. zlnd see State v. Johnson, 72-393. 

C r e d i b i l i t y : I t is not error to instruct the 
j u ry that they may consider defendant's in
terest in the result ol the action as affecting 
his credibility as a witness: Slate v. Moelclien, 
53-310; State v. Sterrett, 71-386. 

C o m p e t e n c y : The rules relating to the 
pertinency of testimony given by other wit
nesses are applicable wiien the prisoner testi
fies in his own behalf: and the fact that the 
evidence again st him is strong and his story 
improbable cannot have any bearing upon the 
admissibility of the proposed test imony: State 
v. Kelly, 57-644. 

M a y t e s t i f y a s t o k n o w l e d g e : There
fore, where delendant 's guilt depends upon 
his knowiedge of a fact, he should be permit
ted to testify upon his knowledge of the sub
jec t : Ibid. 

Comment by prosecuting attorney on 
defendant^ not being a witness is ground for 
new t r ia l : See notes to § 5874. 

I n s t r u c t i o n s : The fact that the judge 
gives no instruction to the jury in regard to 
the failure of the defendant to testify will not 
constitute error where he has not been re
quested to so charge, and the matter has not 
been alluded to in any way during the coarse 
of the tr ial : State v. Stevens, 67 -557. 

I m p e a c h m e n t : When defendant in a crim
inal case offers himself as a witness, he may 
be impeached or contradicted in the same 
manner as other witnesses aie, as provided by 
§ 4S99. His testimony is to be tested by the 
rules which are applicable to witnesses gen
erally, and any fact or circumstance which 
might lawfully be shown for the purpose of 
affecting the credibility of other witnesses may 
be shown for the same purpose as to his testi
mony. Witnesses may therefore be introduced 
to testify that his reputation for t ru th and 
veracity is bad, and it is not necessary that 
the names of such witnesses shall have been 
indorsed on the indictment and minutes of 
their evidence returned by the grand jury, or 
notice given of the intention to introduce such 
witnesses: State v. Teeter, 69-717. 

Where one of two co-defendants on trial 
jointly is introduced by his co-defendant as a 
witness, evidence of his bad moral character 
ma3r be introduced to impeach his credibility 
in the same manner as in the case of any other 
witness: State v. Hardin, 46-623. 

C o - d e f e n d a n t s : Where two or more de
fendants are indicted jointly, but put upon 
trial separately, either one is a competent wit
ness for the other: Stale v. Nash, 10-8f. 

Where defendants are jointly indicted and 
jointly put on trial, one is still a competent 
witness ior the other : State v. Gigher, 23-318. 

fn such case the ju ry should be properly 
cautioned not to consider such evidence in be

half of the partv testifying: State v. Stewart, 
51-312. 

Where several co-defendants were on trial 
for the crime of unlawful assembly, held., tha t 
it was error to exclude the testimony of one, 
offered in behalf of another and not in behalf 
of himself, as to wha t was said and done by 
the witness' co-defendants: Ibid. 

If one of two defendants jointly indicted is 
called as a witness for the other, and the j u ry 
find that the one called as a witness was not 
an accomplice, his testimony should be re
garded as that of other witnesses: State v. 
Schlagel, 19-169. 

T e s t i m o n y of h u s b a n d o r w i f e of d e 
f e n d a n t : Where a husband and wife are co-
defendants the wife may, tinder § 4891, prop
erly be called as a witness by her husband, 
and her evidence should be admitted under 
instructions restricting it in its application so 
that it shall not be considered in her own be
half: Slate v. Donovan, 41-587. 

While the credibility of a wife testifying ia 
behalf of her husband in a criminal prosecu
tion is to be considered and weighed in view 
of her peculiar relation to defendant, it is error 
to charge the ju ry to examine her testimony 
with peculiar care. The same degree of care 
which the law requires to be given to the tes
timony of all witnesses should be applied to 
hor^. and no other or different degree: State 
v. Guyer, 6-263; State v. Rankin, 8-355; State 
v. Collins, 20-85; State v. Bernard, 45-234. 

I t is not error to charge the jury that , while 
the wife is a competent witness for her hus
band, they should examine and consider her 
testimony with care an*d caution, and give it 
such credit as under the circumstauceb they 
th ink it entitled t o : State v. Nash, 10-81. 

As to when the husband or wife may be a 
competent witness for or against the other, see, 
further, £ 4891 and notes. 

D e c l a r a t i o n s o r a d m i s s i o n s of d e f e n d 
a n t : Declarations of the prisoner made in the 
very act of the crime are not admissible in his 
behalf unless they are part of the res gestae. 
So held in a prosecution for illegal sale of in
toxicating liquor, with reference to the char
acter of the liquor sold by defendant: Slate v. 
Miller, 53-84. 

Admissions made in ordinary or random 
conversations are not generally considered in 
law as satisfactory proof: State v. Donovan, 
61-278. 

Where admissions of defendant are relied 
upon, it is not required that the jury accept 
them as a whole for the t ru th . They may ac
cept those portions which are reasonable and 
which agree with other evidence, and reject 
other portions that are unreasonable and con
tradict other tes t imony: Stale v. Mclntire, 
66 -339. 

Conclusive presumptions and estoppels have 
no place in the crimiual law in establishing 
the body of the crime charged. Therefore, 
held, tha t while statements made by a default
ing officer at the t ime of a settlement with 
him might estop him in a civil suit from claim
ing therein that the defalcation existed prior 
to such settlement, the estoppel would not ap
ply in a criminal prosecution as showing tha t 
the offense was barred: Slate v. Hutchison, 
60-478. 
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Where the significance and value of certain 
circumstantial evidence introduced by the 
prosecution depended entirely upon the fact 
tha t collateral facts appearing in evidence 
were contemporaneous and subsequent to the 
crime, held, tha t declarations of the accused 
with reference to one of tlie facts, made prior 
to the ciime, were admissible in evidence as 
overthrowing the circumstantial evidence: 
State v. Cruise, 19-312. 

An instruction to the ju ry that a certain 
conversation in evidence had with a prisoner 
upon the subject of the crime with which he 
was charged occurred as stated, and the state
ments of accused could not be reconciled upon 
any other reasonable hypothesis than that of 
his guilt, then upon such evidence they might 
convict, held not erroneous where there was 
abundant and incontrovertible proof that the 
offense was committed: State v. Rorabaohcr, 
19-i54. 

In a prosecution for incest, admissions and 
declarations of the parties as to the fact of the 
marriage claimed to be incestuous are admis
sible to prove i t : State v. Schaunhurst, 34-547. 

In a prosecution for murder , evidence of 
theories propounded at one time by defendant 
as to how deceased may have met his death, 
and which were inconsistent with his explana
tion of the same thing, were held admissible, 
subject to any explanation as to the discrep
ancy, and subject also to the caution that too 
much importance should not be attached to 
the circumstance, as an innocent man finding 
himself suspected might make false represen
tations to allay suspicion: State v. Feltes, 5 1 -
495. 

Evidence as to statements made by defend
ant as to his previous occupation, held not nn-
propei ly admitted in a trial for murde r : State 
v. Moelchen, 53-3f0. 

Testimony as to statements made by defend
ant with reference to injuries received by him, 
couched m profane language, held not admis
sible as against him, and that if the fact tha t 
he refuses assistance in dressing his wound 
was material, it should have been testified to 
directly without giving the language used: 
State v. Cross, 68-180. 

The statement by defendant on arraignment 
that he has no means to employ counsel is a 
solemn admission which may be used against 
h im if tha t fact becomes material to any issue 
in the case: State v. Fooks, 65-f96. 

W h d e a prisoner arrested on preliminary 
information is not required to plead upon the 
preliminary examination, yet if he does so 
plead, even before the magistrate has advised 
him of his right to counsel, such pleading may 
be shown m evidence against him as an ad
mission of his gui l t : State v. Briggs, 68-416. 

Declarations admissible as part of the 
r e s gos tee : Declarations made at the t ime of 
a ti tinsaction, expressive of its character, 
motive or object, are regarded as verbal acts 
indicating a present purpose or intent, and are 
thetefoie admissible as a part of the res gestae. 
But where the declaration and the act are in
consistent, if the act goes beyond the declara
tion or contradicts it, the presumption of 
intention is to be gathered from the act : State 
v. Shelledy, 8-477, 506. 

Defendant's statements as to wha t occurred 

at the t ime of the commission of an a l leged 
crime are competent as being par t of t h e res 
gestae: State v. Glllett. 56-459. 

To render declarations admissible as a p a r t 
of the res gestae it is not net e-.sary t h a t t h e y 
should be precisely concurrent in point of 
t ime wi th the principal transaction. I t is suf
ficient if they are nearly enough concur ren t 
to clearly appear to be so unpremedi ta ted as 
to offer a rehab 'e explanation of the pr inc ipa l 
t ransac t ion: Stale v. Jones, 64-349. 

Where an act is done, and the actor a t t h e 
t ime makes a s tatement explanatory of it, t h e 
s ta tement is admissible as part of t he res 
gestce, unless the circumstances are such as 
to preclude the supposition that the s t a t e m e n t 
was free from sinister motives. In a prosecu
tion for murder , certain s tatements of defend
ant held to be competent : State v. Cross, 
68-180. 

W h e r e defendant was on trial for the m u r 
der of a companion wi th whom he was t rave l 
ing bj team, held, tha t a witnesj who had. 
conversed with them on the day preceding t h e 
night when the crime was commit ted m i g h t 
state as a part of the res gestce wha t t he de
ceased said about where they had come f rom 
and where they were going, a l though such 
conversation was not had in the presence of 
defendant : State v. Vincent, 24-570. 

In a prosecution for murder, certain s ta te
ments of the deceased held to be receivable 
as part of the res gestm: State v. Porter, 3 4 -
131. 

Testimony as to acts subsequent to the com
mission of the offense, field to have been im
properly admit ted in a particular case : State 
v. Fowler. 52-103. 

Statements made by a burglar while in t he 
prosecution of his crime, to the effect t h a t he 
is the person who is afterwards pu t on t r ia l 
for the crime, may be proven as par t of t h e 
res gestae: State v. Kepper, 65-745. 

Where defendant seeks to show an alibi h e 
cannot prove declarations made by himself a t 
a certain t ime as to where ho had been, even 
though such declarations were made on his 
r e tu rn to his place of residence: State v. 
McCracken. 66-569. 

D e c l a r a t i o n s o r a d m i s s i o n s o f e o -
d e f e n d a n t s : Where a declaration or confes
sion made by a defendant before his arrest is 
confirmed by acts and declarations of his co-
defendant, though made after the commission 
of the alleged offense, such acts and decla
rations are admissible in evidence against t he 
prisoner as a circumstance tending to prove 
his confession : State v. Knight, 19-94. 

Where it appeared that there was no evi
dence tending to show conspiracy on the par t 
of defendants jointly indicted for murde r , 
prior to the t ime of the commission of t he 
homicide, held, tha t declarations of one of the 
defendants, made before the commission of 
the crime, were not receivable against the 
o ther : State v. Weaver, 57-730. 

Declarations of one of the parties after t he 
completion of the crime contemplated in the 
alleged conspiracy are not admissible: Ibid. 

Where s tatements by one of two persons 
jointly charged wi th a crime are made in the 
presence of the other while both are in custody, 
silence of the latter and failure to deny such 
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statements will not constitute an admission on 
his part of their t r u t h : Ibid. 

D e c l a r a t i o n s o f o t h e r s : Admissions of a 
prosecutor in a prosecution for malicious mis
chief to property are not receivable in behalf 
of defendant: State v. Delong, 12-453. 

A person charged with larceny may explain 
his possession of the stolen property by show
ing what was said to him at the t ime he ac
quired possession: State v. Kelly, 57-647; State 
v. Jordan, 69-506. 

I n a prosecution for rape, evidence that 
prosecutrix and her father offered to with
draw the charge if defendant would pay a sum 
of money, held properly refused, where it did 
not appear tha t the charge had been wrongly 
made as a ground for extorting money: State 
v. McDevitt, 69-549. 

S t a t e m e n t s i n t h e h e a r i n g of d e f e n d 
ant: Where two defendants were jointly in
dicted for horse-stealing, held, tha t upon the 
trial of one it was competent to prove what 
was said hy his accomplice in his hearing 
and presence with regard to taking the 
horses, coupled with evidence that defendant 
remained silent and did not object or assent 
to its correctness. The weight of such evi
dence or the presumption arising therefrom 
must depend on the circumstances and must 
be determined by the j u r y : State v. Bowers, 
17-46. 

Statements in regard to the crime, made 
in the presence of the defendant, may be 
introduced in evidence without establishing 
tha t such statements were understood by 
him. ft is for the ju ry to determine from 
all the circumstances whether he understood 
what was said: State v. Middleham, 62-150. 

S u b s e q u e n t d e c l a r a t i o n s of a person in
jured in an assault are not admissible either 
for or against defendant as independent evi
dence, but can be introduced to contradict or 
impeach the testimony of the person making 
such declarations, if called as a witness, the 
requisite foundation having been laid: State 
v. Emeigh, 18-122. 

D y i n g , d e c l a r a t i o n s ; a p p r e h e n s i o n of 
d e a t h : Declarations of deceased sought to be 
introduced in evidence as dying declarations 
mus t be shown to have been made under the 
sense of impending death and in the full be
lief that he could not recover. It is sufficient, 
however, if this satisfactorily appears in any 
mode. I t may be shown by proof of evident 
danger, or conduct of the person making the 
declaration, or other circumstances, such as 
the nature of the wound, the state of illness, 
e t c . : State v. Gillick, 7-287, 309; State v. Nash, 
7-347; State v. Deeper, 70-748. 

I t is not necessary to show that at the time 
the declarations were made deceased was un
der the apprehension of immediate dissolution, 
or that he was in articulo mortis. It is suffi
cient if he believes tha t his death is impending 
and certain. The length of t ime tha t elapses 
between the declaration and the death fur
nishes no rule as to the admission of evidence, 
nor will a declaration which was competent 
when made be rendered incompetent by the 
subsequent revival of strength in the dying 
person: State v. Nash, 7-347. 

To render dying declarations competent evi
dence against one indicted for homicide of the 

person making the declaration it must appear 
that they were made in the full belief of de
ceased that he would not recover and that his 
death was impending. In a particular case, 
held, tha t it did not sufficiently appear that 
deceased, at the t ime he made the declarations 
offered in evidence, entertained such belief: 
State v. Weaver, 57-730. 

A d m i s s i b i l i t y : The competency of dying 
declarations is to be determined by the judge 
in view of all the surrounding and a t tendant 
circumstances, and he should hear and weigh 
the evidence both for and against the compe
tency of such declarations before receiving 
them in evidence: State v. Elliott, 45-486; 
State v. Deeper, 70-748. 

The fact tha t the person making dying 
declarations was a materialist and did not be
lieve in a God or a future conscious existence 
is not competent as affecting the admissibility 
of such declarations, but should be received as 
affecting their credibility: Ibid. 

C r e d i b i l i t y : The person whose declara
tions are admitted must be considered as 
standing in the same situation as if he were 
sworn. Such declarations are to be given the 
same degree of credit as his testimony would 
have received if he had been examined under 
oath, and his state of mind at the t ime the dec
larations were made, and his behavior, and his 
character, may be shown for the purpose of 
affecting the credibility of his declarations: 
State v. Nash, 7-347. 

The statement of deceased must be such as 
would be receivable if he were alive and could 
be examined as a witness. Therefore if the 
declaration shows upon its face that it is a 
mere opinion, it should be excluded; other
wise it should be received and its credibility 
left to the determination of the j u r y : State v. 
Clemons, 5i-274. 

Dying declarations can only be admitted in 
regard to facts, and such declarations are not 
admissible with reference to whether the act 
of assailant was purposely done or no t : State 
v. Donnelly, 69-705. 

H o w p r o v e d : Where dying declarations 
are orally made and a s tatement thereof is also 
reduced to writing, if the writing and the oral 
s tatements are the same, the absence of the 
writ ing should be accounted for before evi
dence of the oral s tatements can be received. 
But if the declarations are repeated at differ
ent times, and one of them is reduced to writ
ing, covering different grounds and referring 
to different matters from those comprised in 
the oral statements, then both the oral and 
wri t ten statements may be received: State v. 
Tweedy, 11-350. 

Where dying declarations are incomplete by 
reason of death intervening, or temporary in
ability or interruption suspending their ut ter
ance, which is never resumed, the declaration 
is not receivable; but the fact that it does not 
give a complete narrat ive of wha t occurred, 
or might legitimately be supposed to have 
occurred, will constitute no objection to its 
competency or sufficiency: State v. Nettle-
bush, 20-257. 

Where dying declarations are at the t ime 
reduced to writ ing by one who hears them, 
but the wri t ing is not read over to nor signed 
by declarant, the wri t ing is not itself admissi-
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ble in evidence as a dying declaration; b u t it 
m a y be used by the person making it, as a 
memorandum from which to refresh his rec
ollection in testifying as to the declarat ions: 
State v. Fraunburg, 40-555. 

The failure to produce such wri t ing or ac
count for its absence will not render parol evi
dence of the declarations incompetent: State v. 
Sullivan, 51-142. 

An affidavit made out for affiant by another 
party in the language of affiant and partly in 
substance from affiant's statements, and not 
read over to affiant before signing, is not ad
missible to prove his s ta tements : State v. El
liott, 45-486. 

Dying declarations of another person 
i n j u r e d : Where defendant was on trial for 
the murder of one person, held, tha t it was 
error to admit in evidence dying declarations 
of another person killed a t the same t ime, to 
the effect that he was stabbed by defendant : 
State v. Westfall, 49-328. 

H o s t i l e f e e l i n g s : Letters merely showing 
a state of hostile feelings between defendant 
and the person injured and his family connec
tions are not admissible in evidence unless 
merely for the purpose of showing the exist
ence of such feelings, and if admitted for t ha t 
purpose the jury should be limited in their 
consideration of them to the single purpose of 
ascertaining the feeling of defendant toward 
the injured pa r ty : State v. Moffltt, 31-316. 

Where malicious intent is necessary to be 
shown it is not competent to prove the rela
tions existing between the family in which 
defendant lived and the person against whom 
malice is claimed to have existed: State v. 
McDermott, 36-107. 

Threats made by defendant, after the com
mencement of the prosecution, against t he 
parties engaged therein are admissible in evi
dence as showing the mind, spirit and purpose 
of defendant in his defense and in relation to 
the crime charged: State v. Rorabacher, 19-
154. 

Evidence that defendant charged with the 
crime and the person murdered had had an 
altercation, held competent, as tending to show 
that the parties had not lived together agree
ably : State v. Moelchen, 53-310. 

In the prosecution of a crime consisting of 
violence to an individual, it is always compe
tent to show previous ill-feeling, bad blood or 
threats as tending to show a probable motive 
for the commission of the crime; and threats 
or ill-feeling by defendant toward the father 
of the person injured is competent evidence on 
a criminal charge for injury to the child of 
such father : State v. Fry, 67-475. And see 
State v. Perigo, 70-657. 

On a trial for murder , where there are cir
cumstances shown which point to defendant 
as the guilty person, evidence of conduct ex
plaining the bad state of feeling on the par t 
of defendant toward the deceased is admissi
ble : State v. Cole, 63-695. 

Conduct of defendant in averting 
s u s p i c i o n by endeavoring to cast it upon 
another does not raise a strong presumption of 
guilt where defendant has not stated un t ru th s 
respecting such third person or directly 
charged him with the crime: State v. Collins, 
20-85. 

C o m p r o m i s e o f c i v i l s u i t is not compe
ten t evidence in a criminal prosecution for 
stealing property for the value of which de
fendant was sued in such civil ac t ion: State v. 
Emerson, 48-172. 

C o n d u c t o f p r i s o n e r w h e n c h a r g e d 
w i t h c r i m e : The bodily or menta l feelings 
of the prisoner, when material to be proved, 
may be shown by the usual expression of such 
feelings made at the t ime in question. The 
conduct and language of the prisoner when 
informed of the charges against h im m a y 
therefore be shown: State v. Nash, 7-347, 382. 

Declarations of deceased made in t he pres
ence of defendant are admissible for the pur
pose of showing defendant 's conduct and be
havior, when charged with causing the inju
ries done to the deceased, whe ther admissible 
as dying declarations or no t : State v. Gillick, 
7-287, 309; State v. Nash, 7-347, 376; State v. 
Nash, 10-81. 

Declarations of the injured person, not com
petent as dying declarations, are not receiv
able where they are made in the presence of 
the officer having defendant under arrest, bu t 
not in the presence of defendant : State v. 
Nash, 10-81. 

Testimony tending to show tha t the prisoner, 
when arrested, was charged wi th the crime 
and made no answer, is admissible, but its 
value is to be determined by all the circum
stances, of which the j u ry are to be the j udges : 
State v. Pratt, 20-267. 

A t t e m p t t o e s c a p e : Where there is some 
evidence tending to show tha t defendant, after 
the commission of an offense, a t tempted t.> 
escape, the j u ry may be instructed tha t such 
at tempt, if made, is a circumstance prima 
facie indicative of gu i l t : Slate v. James, 45-
412. And see State v. Schaffer, 70-371. 

An instruction tha t " i f it be found tha t the 
defendant, after he was arrested, escaped from 
custody and secreted himself from lawful pur
suit, or that defendant a t tempted to escape, 
this raises a strong presumption of his guil t ," 
held erroneous, as stat ing t he rule too strongly 
against defendant. An a t tempt to escape does 
not raise a strong presumption of guilt, but is 
a prima facie indication of gu i l t : State v. 
Arthur, 23-430. 

Evidence of the good conduct of one under 
confinement for an offense, as tending to show 
him an honest man, is not admissible either to 
prove his good character or his innocence: 
State v. Hart, 29-208. 

While an a t tempt of defendant to escape 
from jail while await ing trial is admissible 
against him, it is improper to admit evidence 
of an effort on the part of the persons in such 
jail to escape, unless it is shown tha t defend
an t participated there in : State v. Ruby, 61-86. 

The fact tha t a person leaves a jail th rough 
a hole made therein by some one is sufficient 
evidence of escape, and may be shown, as a 
circumstance indicating guilt, in the prosecu
tion of the crime for which defendant was 
under ar res t : State v. Fitzgerald, 63-268. 

I t seems that the fact of defendant 's flight, 
after it becomes known to h im tha t a crime 
has been committed, is admissible in evidence 
of the commission of the act by him only in 
criminal cases, and not in civil actions for 
damages : Hopkins v. Mathias, 66-333. 
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There is no distinction between an actual 
escape and an a t tempt to escape, as tending 
to show consciousness of guilt. The lat ter is 
equally admissible with the former as against 
the accused: State v. Stevens, 67-557. 

Where evidence was introduced of flight by 
defendant after his arrest and the forfeiture 
of his bail, held, tha t it was not proper in re
but ta l to show that threats were made of 
lynching him and that the fact of such threats 
was communicated to him, where it did not 
appear tha t the flight was soon enough after 
the threats and communication to afford any 
indication that he was scared by the threats 
into flight: State v. McDevitt. 69-549. 

I n t e n t in ferred from ac t s : Men are pre
sumed to intend all the natural and probable 
consequences of their own deliberate ac t s : 
State v. Jones, 70-505. 

WThere the criminality of an act depends 
upon the intent with which it was committed, 
it is not necessary that the intent be estab
lished by distinct and positive proof, but it is 
sufficient if it can reasonably be inferred from 
the facts; and it is not necessary that , when 
such intent is sought to be established by cir
cumstantial evidence, the proof be so far con
clusive that it is inconsistent with any other 
rational conclusion: State v. Maxwell, 42-208. 

The intent wi th which an act is done is sel
dom, if ever, capable of direct and positive 
proof, but is to be arrived at by such jus t 
and reasonable deductions or inferences from 
the acts and facts proved as the guarded judg
ment of a candid and cautious man would or
dinarily draw therefrom. The law warrants 
the presumption or inference that a person 
intends the results or consequences which or
dinarily follow from an act which he inten
tionally commits : State v. Gillett, 56-459. 

M a l i c e p r e s u m e d : Malice is presumed 
from the commission of an act wrongful in it
self and without jus t cause or excuse: State v. 
Decklotts, 19-447. 

Malice may, as at common law, be implied 
in case of homicide from any act unlawful and 
dangerous in its nature, unjustifiably com
mit ted. Therefore, held, tha t death caused in 
an unlawful a t tempt to procure an abortion 
was murder in the second degree: State v. 
Moore, 25-128. 

There is no clearer rule of evidence than 
t h a t malice may be inferred from the acts of 
a p a r t y : State v. Lmde, 54-139. 

Persons conspiring to do an unlawful act 
which is a trespass only will be guilty of 
murder only when death results in the prose
cution of the design; but if the unlawful act 
be a felony, or more than a trespass, death re
sulting will be murder, al though it happened 
outside the original design: State v. Shelledy, 
8-477, 505. 

W h e n a man assaults another or uses upon 
another a deadly weapon in such a manner 
tha t the natural , ordinary and probable result 
of the use of such weapon in such manner 
would be to take life, the law presumes tha t 
such person so assaulting intends to take l ife: 
State v. Sullivan, 51-142; State v. Hockett, 70-
442. And malice will be inferred from the 
deliberate, violent use of a deadly weapon: 
State v. Zeibart, 40-169. 

Fur ther as to malice aforethought, etc., see 
notes to §§ 5128-5130. 

P r e v i o u s d e c l a r a t i o n s : Evidence of state
ments made by defendant before the commis
sion of the alleged murderous assault for 
which he was put on trial, as to his intention 
to go to the place where the assault was after
wards committed and his object in going 
there, held admissible: State v. Driscotl, 44-65. 

Other u n l a w f u l p u r p o s e : Evidence 
tending to show that defendant went to the 
place of the commission of the crime wi th an 
unlawful purpose not connected with the 
crime committed is not admissible: Ibid. 

S u b s e q u e n t ac t s or d e c l a r a t i o n s : The 
guilty intent of a par ty may be shown by his 
acts, conduct and declarations, not only before 
or at the t ime of, but also after, the commis
sion of the criminal act : State v. Lewis, 45-20. 

E v i d e n c e o f d i s t i n c t c r i m e t o s h o w i n 
t e n t : While it is generally t rue that a person 
cannot be convicted of a particular crime with 
which he is charged by proof of another crime, 
yet where proof of intent to commit one crime 
is necessary as an element of another crime, 
the commission of the first may be shown to 
prove the in ten t : State v. Golden, 49-48. 

Therefore, held, tha t in a prosecution for 
burglary, proof of larceny committed after the 
breaking and entering was admissible to show 
the intent wi th which the breaking and enter
ing were done : Ibid. 

While the general rule is tha t evidence of a 
distinct, substantive offense cannot be admit
ted in proof of another offense, this rule is 
subject to the exception that whatever serves 
to establish the scienter or quo animo, or a 
motive for the commission of the crime 
charged, may be shown: State v. Kline, 54-
183. And see State v. Schaffer, 70-371. 

Therefore, held, tha t it was proper on a tr ial 
for assault with intent to commit murder by 
shooting, where the evidence tending to con
nect defendant with the crime was wholly 
circumstantial, to permit the prosecutrix to 
testify that defendant had seduced her and she 
was pregnant by h im: State v. Kline, 54-183. 

On a trial of defendant for an assault wi th 
intent to commit rape, evidence of previous 
assaults of like character on prosecutrix is ad
missible to show the intent. But evidence of 
like assaults on other persons having no con
nection with the one charged, and occurring 
long previous, are not admissible: State v. 
Walters, 45-389. 

Where two persons were jointly indicted for 
larceny, and there was evidence that the one 
was keeper and the other an inmate of a house 
of ill-fame, held, tha t it was improper t o 
charge the j u ry tha t they might consider the 
habits of the parties defendant at the time, 
whether they were living together, acting to
gether, or together were engaged in a common 
purpose to commit the crime, there being no 
evidence but their mutua l relationship to in
dicate concert of action: State v. Graham, 62-
108. 

Where two or more acts are embodied in 
the same transaction, each constituting an 
assault, and together constituting but one as
sault, all may properly be shown to establish 
the animus of defendant, although one act 
alone would constitute the cr ime: State v. 
Montgomery. 65-483. 

Evidence of a distinct crime is admissible 
where it tends to connect defendant with the 
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cicely similar to tha t forged or ut tered upon 
which the charge is based: Slate v. Saunders, 
68-370. 

But in order' tha t knowledge m a y be in
ferred from other transactions it mus t appear 
tha t in such other t ransaction a crime was 
commit ted : Ibid. 

In such cases the other forged ins t rument , 
wi th reference to which testimony is given, 
mus t be introduced in evidence or its absence 
accounted for: Ibid.; State v. Breckenridge, 
67-204. 

B i g h t t o b e c o n f r o n t e d wi th witnesses: 
See Const., art. 1, § 10, and notes. 

I n g e n e r a l as to t he rules of evidence, see 
§§ 4886-5005. 

As to confessions of the defendant , see 
§ 5812 and notes. 

As to reasonable doubt , burden of proof, 
evidence of good character, and circumstan
tial evidence, see notes to 4? 5813. 

The first par t of this section is similar to 
§ 5811. 

commission of the crime charged. Therefore, 
in a prosecution for burglary in breaking and 
entering a dwelling with intent to commit as
sault and battery, held, tha t evidence that de
fendant knew that the occupant had a large 
sum of money was admissible as tending to 
show that it was defendant who broke and 
entered: State v. Kepper, 65-745. 

In a prosecution for adultery other acts 
of adultery between the same parties prior 
to the s tatutory period of limitation, or out
side of the jurisdiction of the court, are ad
missible in evidence as showing the dispo
sition of the parties, and may be taken, in 
connection with evidence of opportunity ex
isting within the jurisdiction and within the 
statutory period, as evidence of the commis
sion of the cr ime: State v. Briggs, 68-4t6. 

In a prosecution for forgery or u t te r ing 
forged paper other acts of the same character 
may be shown to show guil ty knowledge; bu t 
it is doubtful whether the other paper as to 
which evidence is introduced must not be of 
the same character and manufacture, and pre-

5955 . I n prosecut ions against r a i lways . 4557. In a prosecution 
against a railway company for obstructing a highway or any private way, 
proof that any such way is in an unsafe condition, or that it is inconvenient 
for travel at the place of its intersection with such railway, shall be presump
tive evidence that such company has obstructed such way. [14 G. A., ch. 
I l l , § 6.] 

5956. R a p e . 4558. Proof of actual penetration into the body is sufficient 
to sustain an indictment for rape. [R., § 4101; C., '51, § 2997.] 

In a prosecution for rape it is not necessary the requisite facts are shown to establish the 
tha t actual penetration be shown by the testi- commission of the c r ime : State v. Tarr, 28-
mony of the prosecutrix herself. But the j u ry 397. 
may say whether, from all the circumstances, 

5957. A c c o m p l i c e . 4559. A conviction cannot be had upon the testi
mony of an accomplice, unless he be corroborated by such other evidence as 
shall tend to connect the defendant with the commission of the offense; and 
the corroboration is not sufficient if it merely show the commission of the of
fense or the circumstances thereof. [R., § 4102; 0., '51, § 2998.] 

"Who d e e m e d a c c o m p l i c e : A detective 
who enters into an arrangement for the com
mission of a crime with the intention, from 
the beginning, of acting as a detective to fer
ret out and expose it, and who acts through
out wi th tha t motive, is not an accomplice: 
State v. McKean, 36-343. 

One who receives stolen goods is not an ac
complice in the crime of burglary committed 
at the t ime the goods are stolen: Stale v. 
Hayden, 45-11. 

Where it appeared that a person who was 
guilty of breaking into and setting fire to a 
jail had notified another to be present, and 
such other person was near by and saw de
fendant enter the jail, but gave no assistance 
or advice, and did not know that the jail had 
been set on fire when he left, held, that he was 
not sufficiently an accomplice to render it 
necessary that his evidence be corroborated 
to warrant a conviction: State v. Reader, 60-
527. 

T e s t i m o n y of a c c o m p l i c e : An accom-_ 
plice is a competent witness for the prosecu-" 
t ion: State v. Hudson, 50-157. 

I t is not a ground for rejecting the testi

mony of an accomplice tha t it has not been 
shown tha t he is less guil ty than the defend
ant , or tha t no order of the court has been 
made tha t ho should be received as a witness. 
(Overruling Ray v State, 1 G. Gr., 316): Ibid. 

The order oi the introduction of test imony 
being in the discretion of the prosecution 
under the approval of the court , it is not nec
essary tha t evidence connecting defendant 
wi th the crime shall be introduced before the 
testimony of the accomplice is received : Ibid. 

Acts and declarations of eo-eonspira-
t o r s o r a c c o m p l i c e s : The acts and declara
tions of one of two or more persons charged 
wi th a conspiracy in the commission of a crime 
are not admissible as against the others unless 
a foundation is first laid sufficient, in the 
opinion of the court, to establish prima facie 
the fact of conspiracy, or proper to be laid 
before the j u ry to establish such fact : State 
v. Nash, 7-347," 384. 

Admissions of a co-conspirator made after 
the common enterprise is at an end are not 
admissible: State v. Arnold. 48-566. 

Acts and declarations of an accomplice 
while engaged with defendant h: furthering, 
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aiding and abetting a common design are re
ceivable in evidence against h i m : State v. 
Hudson, 50-157. 

Where two defendants were jointly indicted 
for horse-stealing, held that, upon the trial of 
one, the state cou'd prove tha t the other per
son conducted a witness to the horses, for the 
purpose of showing when and how the horses 
were found, wi thout first showing the exist
ence of a joint purpose or conspiracy: State 
v. Bowers, 17-46. 

Where several defendants were jointly in
dicted for murder, held, tha t it was error to 
admit, against one of them, declarations of 
co-defendants made after the commission of 
the crime: State v. Westfall. 49-3c;8; State v. 
Smith, 54-656. 

Upon the trial of one of several co-defend
ants jointly indicted for burglary, held, that 
acts and conversations oi the other defend
ants tending to establish familiar relations 
and association of all the parties, and that 
they were in company at about the time of 
the commission of the crime, were admissible 
for the purpose of connecting defendant with 
the commission of the cr ime: State v. Stevens, 
67-557. 

C o r r o b o r a t i o n of e v i d e n c e of a c c o m 
p l i c e : i n case of a prosecution lor concealing 
stolen property, the corroboration required of 
the evidence ot an accomplice must go not 
merely to the fact of concealment, but also to 
the fact that the property was stolen : Upton 
v. Slate, 5-465. 

The corroborating evidence must tend to 
connect defendant with the commission of the 
c r ime: Upton v. State, 5-465; State, v. Tulley, 
18-88; State v. Clemens. 38-257. 

Coiroboratmg evidence is not sufficient 
which merely shows the commission of the 
offense an'd the circumstances thereof without 
connecting defendant therewith. Therefore, 
held, tha t the mere proof that defendant was 
seen drunk in company with a burglar, at or 
near the time and place when and where the 
burglary was committed, was not sufficient 
corroborating evidence to warrant his con
viction: State v. Willis. 9-582. 

The corroboration need not be by the testi
mony of one credible witness; it way be cir-
cuniotantial: State v. Stanley, 48-22i. 

The corioboration need not be founded upon 
facts directly connecting defendant wilh the 
offense. I t may be founded upon circum
stantial evidence: State v. Mdler, 65-60. 

Where the testimonv of an accomplice is 
corroborated by other witnesses in any mate
rial point it is sufficient to convict: State v. 

It is not necessary tha t the accomplice be 
corroborated in every material tact. If the 
jury are satisfied that he speaks the t ru th in 
some material part of his testimony, in which 
he is confirmed by unimpeachable evidence, 
this may be ground for them to believe tha t 
he also speaks the t ru th in other parts as to 
which Ihere m a y b e no corroboration: State 
v. Allen, 57-431; State v. Hennessy, 55-299. 

It is not necessaiy tha t the accomplice be 
corroborated as to the commission of the crime 
if he is corroborated in the material facts as 
to the preparation for its commission, e tc . : 
State v. Hennessy, 55-299. 

Whether in a particular case there is any 
corroborating evidence is a question for the 
court to determine, but it is for the ju ry to 
weigh such evidence and its sufficiency: State 
v. Miller, 65-60; State v. Dietz, 67-220. 

It is the province of the jury to determine 
whether the corroboration is sufficient: State 
v. Allen, 57-431. 

The fact that witnesses who might have 
been called to contradict the accomplice, if his 
testimony were false, were not called, should 
not be considered as corroborating such testi
mon y : State v. Hull, 26-292. 

Apparently without reference to any statu
tory provision, held, tha t the testimony oi one 
accomplice would not constitute a sufficient 
corroboration of tha t of another to war ran t 
conviction without other evidence: Johnson v. 
Stale, 4 G. Or., 65. 

fn a prosecution for having counterfeit coin 
in possession with intent to pass, held, that 
the testimony of an accomplice as to such pos
session and intent was not sufficiently corrob
orated by evidence as to former acts of passing 
counterfeit money: State v. Pepper. 11-347. 

The tact that the delendant and a person 
who has been convicted of crime weie seen 
conversing together four or five hours before 
the commission of the crime, held not suffi
cient corroboration of the testimony of such 
accomplice to warrant the defendant's convic
t ion: State v. Mikesell, 70-176. 

In particular cases, held, that the testimony 
of an accomplice was not sufficiently corrob
orated to warrant conviction thereon: State v. 
Graff, 47-384: State v. Moran, 34-453. 

The evidence in particular cafes held suffi
ciently corroborative of the testimony of an 
accomplice to sustain a conviction: State v. 
Thornton. 26-79; State v. Wart, 51-587; State 
v. Dietz, 67-220. 

As to corroboration necessary in cases of 
rape, seduction, and the like, see following sec
tion and notes. 

Schlaget, 19-169. 

5958. Of female in rape or seduct ion. 4560. The defendant in a 
prosecution for a rape, or for enticing or taking away an unmarried female of 
prewoubly chaste character for the purpose of prostitution, or aiding or assist
ing therein, or for seducing and debauching any unmarried woman of pre
viously chaste character, cannot be convicted upon the testimony of the person 
injured, unless she be corroborated by other evidence tending to connect the 
delendant with the commission of the offense. [It., § 410b; C , '51, § 2999.] 

C o r r o b o r a t i n g e v i d e n c e ; n a t u r e of: ens, 38-257. And see notes to preceding sec-
The corroborating evidence must tend to con-- tion. 
nect delendant with the commission of the I n c a s e s of r a p e : In a prosecution for 
cr ime; Stare v. Willis, 9-582; Upton v. State, rape the f^.et that the crime lias been com-
5-405; State v. Tulley, 18-88; State v. Clem- nut ted by some one may be established by the 
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testimony of the injured par ty alone; bu t to 
ascertain the guilty party it is necessary tha t 
the testimony of the injured party be corrobo
rated by other evidence tending to connect de
fendant with the cr ime: State v. McLaughlin, 
44-82. 

The sufficiency of the corroborating evidence 
in a prosecution for rape is properly a ques
tion for the ] u r y : Ibid. 

Evidence that prosecutrix was bruised, etc., 
and made complaint, would not tend to con
nect defendant with the commission of the 
offense, and therefore should not be consid
ered as tending to corroborate the test imony 
of prosecutrix: State v. Stowell, 60-535. 

The corroboration iu prosecutions for rape 
in particular circumstances, held sufficient: 
State v. Comstoek, 46-265; State v. Mitchell, 
68-116. 

A s s a u l t w i t h i n t e n t t o c o m m i t r a p e : 
The corrooorating testimony in a prosecution 
for assault with intent to commit rape, held 
insufficient in a particular case: State v. 
Warner, 25-200. 

Whether the provisions of this section are 
applicable in a prosecution for assault wi th 
intent to commit rape, quo?,re: State v. Mcln
tire, 66-339. 

I n c a s e s of s e d u c t i o n : The corroborating 
evidence should not be confined to the act of 
illicit intercourse alone, but facts showing in
timacy, opportunity and inducement may be 
shown for tha t purpose: Andre v. State, 5-
389. 

Under this section, proof of courtship and 
at tendant circumstances may amount to suffi
cient corroboration: State v. Wells, 48-671; 
State v. Curran, 51-112; Stevenson v. Belk
nap, 6-97, 103. 

I t is not necessary that there be specific cor
roboration as to the employment of seductive 
arts or as to the act. The fact tha t the parties 
kept company together and acted as lovers 
usually do, and other circumstances, may be 
sufficient corroboration: State v. McClintic, 
73-663. 

But the mere proof of acquaintance and op
portunity are not sufficient corroboration of 
the charge of seduction. The corroborating 
evidence must be such as to connect defend
ant with the commission of the offense: State 

v. Painter, 50-317; State v. Smith, 54-743; 
State v. Araah, 55-258. 

Evidence of such relations and acquaint
ance between the parties as would natura l ly 
result from the fact of their being members of 
the same family, held not sufficient evidence 
in corroboration: State v, Richarch, 72-17. 

The corroboration in prosecutions for seduc
tion, held sufficient in particular cases: State 
v. Shean, 32-88; State v. Heatherton, 60-175; 
State v. Fitzgerald, 63-268. 

I t is erroneous in a prosecution for seduction 
to admit a child, claimed to bo the result of 
such seduction, to be shown to the ju ry , and 
instruct them tha t they may consider a re
semblance between the child and the defend
ant as evidence in corroboration of the testi
mony of the prosecutrix (explaining Slurnm v. 
Hummell, 39-478): State v. Dan forth, 48-43. 

But this rule is not applicable in case of a 
child two years old; and held, in a bastardy 
case, tha t a child of tha t age might be shown 
to the jury , and its family resemblance, if 
any, to defendant considered by them as tend
ing to prove tha t defendant was its fa ther : 
State v. Smith, 54-104. 

A fact testified to by the prosecutrix alone 
cannot be considered as sufficient corrobora
tion of her other tes t imony: Stale v. Kingsley, 
39-439. 

The court is to determine whether evidence 
is corroborative, t ha t is, whether it is com
petent, and the j u ry is to pass upon the cred
ibility of the corroborating witnesses and the 
weight of their test imony. Instruct ion to the 
effect that the j u r y were to determine whether 
the testimony of the prosecutrix was suffi
ciently corroborated, etc., held correct : Slate 
v. Bell, 49-440. 

I t is a question for the court to determine 
whether , m a prosecution for incest, and in 
like cases, there is any corroborating evidence. 
But it is for the ju ry to weigh and determine 
the effect of such evidence and its sufficiency : 
State v. Miller, 65-60. 

The rule requiring corroboration of the testi
mony of the injured party, under this section, 
is not applicable in bastardy proceedings to 
charge the puta t ive father with the support of 
the chi ld: State v. MeGlothlen, 56-544. 

See, further, as to corroboration in cases of 
seduction, § 5166 and notes. 

5959. Subpoenas b y magis trate . 4561. A magistrate, in any criminal 
proceeding before him, may issue subpoenas subscribed by him with his name 
of office for witnesses within the state in behalf of either party thereto. [R., 
§4950; C , '51, §3168.] 

5960. B y clerk. 4562. The clerk of the court in which any criminal case 
is pending must, at all times, upon the application of the defendant or his at
torney, issue as many blank subpoenas under the seal of the court, subscribed 
by him, for witnesses within the state, as may be required by the defendant. 
He must also issue subpoenas, on the part of the state, when required. [R., 
§4951; C. , '51, §3170.] 

5 9 6 1 . W h o t o s e r v e . 4563. A peace officer must serve within his town 
or county, as the case may be, any subpoena delivered to him for service on 
the part of either the state or defendant, and must make a written return of 
the service subscribed by him and state the time and place of service, without 
delay. A subpoena may, however, be served by any other person. [R., § 4952; 
0., '51, § 3171.] 
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5962. H o w . 4564. The service of a subpoena must be by delivering a 
copy and showing the original to the witness personally. [R., § 4953; G., '51, 
§ 3i72.] 

5963. M a y break door . 4565. If a witness conceal himself to avoid the 
service of a subpoena, the officer may break open doors or windows for the 
purpose of making service. [R., § 4954; C., '51. § 3176.] 

5 9 6 4 . D i s o b e d i e n c e . 4566. Disobedience to a subpoena, or refusal to be 
sworn, or to answer as a witness, may be punished by the court or magistrate 
as a contempt. [R., § 4955; 0., '51, § 3174.] 

5965. W i t n e s s , w h e n l i a b l e . 4567. A witness wilfully disobeying a 
subpoena in a criminal case without good cause, shall be liable to the party 
injured for the amount of the damages sustained by such party. [R., § 4956; 
C.', '51, § 3175.] 

5966. Forfe i ture of b o n d . 4568. The undertakings of witnesses in 
criminal cases, may be forfeited and enforced like the undertaking of bail. 
[R., § 4957.J 

5967. Subpoena r u n s h o w far. 4569. A subpoena in a criminal case, 
runs into any part of the state. [R., § 4958.] 

5968. I n i m p e a c h m e n t . 4570. In cases of impeachment, subpoenas 
may be issued on behalf of either party by the secretary of the senate. [R., 
§ 4959.] 

5969. Depos i t ions . 4571. A defendant in a criminal case, either after 
preliminary information, indictment, or information, may examine witnesses 
conditionally or on commission, in the same manner and with like effect as in 
civil actions. [R., § 4960.] 

Depositions may be used on behalf of de- not error to allow the prosecuting attorney to 
fendant in criminal trials, but not on behalf read the same in evidence, it not appearing 
of the state (Const., art. 1, § 10): State v. Col- that the prisoner sought to withdraw it from 
tins, 32-36. the files before the trial of the case: Nash v. 

Where a deposition has been taken on be- Slate, 2 G. Gr., 286. 
half of the prisoner and filed in court, it is 

5970. P e r p e t u a t i n g t e s t i m o n y . 4572. A person apprehensive of a 
criminal prosecution, may perpetuate testimony in his favor, in the same man
ner, and with like effect, as it may be done in apprehension of any civil action. 
[R., § 4961.] 

C H A P T E R 38. 

OP BAIL, UPON BEING HELD TO ANSWER BEFORE INDICTMENT. 

5971. W h o m a y t a k e . 4573. When the defendant has been held to an
swer for any bailable offense, bail must be taken by the magistrate who held 
him to answer, or by any j'udge of the supreme, district, [or circuit] courts, or 
by the court to which the papers on the preliminary examination are to be re
turned by the magistrate who held him to answer, or by the clerk of such court, 
or by any magistrate of the county in which the offense is triable. [R., § 4967; 
0., '51, §§ 3216-18.] 

See § 5488 and Const., art. 1, § 12, and notes. 

5972. H o w g i v e n . 4574. Bail is put in by a written undertaking, exe
cuted by one or more sufficient sureties (with or without the defendant, in the 
discretion of the court, clerk, or magistrate), acknowledged before, and accepted 
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by, the court, clerk, or magistrate taking the same, and may be, substantially, 
in the following form: 

COUNTY OF . 

An order having been made on the day of , A. D. 18—, by A. B., 
a justice of the peace of the township of (or as the case may be), tha t 
0. D. be held to answer upon a charge of (stating briefly the nature of the 
offense), upon which he has been duly admitted to bail, in the sum of 
dollars. 

We, E. F. (stating his place of residence and occupation), and G. II., of 
(stating his place of residence and occupation), here by undertake that the said. 
C. D. shall appear at the district court of the county of , at the next term 
thereof, and answer said charge, and abide the orders and judgment of said 
court, and not depart without leave of the same, or if he fail to perform either 
of these conditions, that we will pay to the state of Iowa the sum of dol
lars (inserting the sum in which the defendant is admitted to bail). 

E. 
G. 

Acknowledged before, and accepted by me as , in the township of 

F. 
H. 

in the county of this day of 

3219.] 
The judge 

. A. D. 18-
I. J., Justice of the Peace, 

(or as the case may be.) 
place of the body of the accused: State v. 
Patterson, 23-575. 

Signature: It is not essential that defend
ant should sign the bond, and manifest clerical 
errors therein will be disregarded: Ibid. 

For what sureties l iable : Sureties on a 
bond are not only bound for the appearance of 
the accused at the time and place mentioned 
therein, but also that he shall abide the order 
and judgment of the court and not depart 
without leave: State v. Brown, 16-314. 

A failure to hold the term at which defend
ant is held to appear will not release his sureties 
from their obligation to have him at the next 
term, although no order is made in the case at 
the term mentioned in the bond. See § 215: 
Ibid.; State v. Ryan, 23-406. 

That defendant held to answer for one crime 
is indicted for a higher crime does not release 
the sureties on his bond: State v. Bryant, 55-
451. 

Although a bond which is not authorized by 
statute, as where it is accepted by a magistrate 
who has no authority to take bail, will not be
come a lien upon the property of the obligors, 
as provided in § 6004, yet if voluntarily exe
cuted at the request and for the benefit of the 
accused, and under it he has been discharged 
from custody, the sureties are liable thereon: 
State v. Cannon, 34-323. 

Surrender of defendant b y sureties: 
A surety is not released by a surrender of the 
prisoner to the sheriff, unless in the manner 
pointed out by § 5991: State v. Tieman, 39-474. 

See, further, as applicable to this section, 
notes to §§ 5982-6004. 

5 9 7 3 . Qual i f icat ions of bai l . 4575. The qualifications of bail are as 
follotvs: 

1. Such bail must be a resident and householder, or freeholder, within the 
state; 

2. Such bail must be wrorth the amount specified in the undertaking, exclu
sive of property exempt from execution; but the court, clerk, or magistrate 
taking the bail, may allow more than one bail to justify severally in amounts 

[R., §4968; C , ' 5 1 , 
Execution of bond: The judge of the 

court has power to certify to the acknowledg
ment of the sureties of the bond, made in 
open court: State v. Elgin, 11-216. 

The voluntary execution of a bail bond does 
not estop the obligors from denying the juris
diction of the magistrate who takes it in a case 
where the proceedings in which it is taken are 
without authority: State v. Hufford, 28-391. 

The bond provided for on appeal from con
viction before a justice of the peace is for the 
appearance of defendant, and not that he will 
pay the amount adjudged against him on ap
peal : State v. Beneke, 9-203. 

Acceptance of bond: Before the recog
nizance can have any force it must appear 
that it was accepted as a valid undertaking by 
a court or magistrate of competent authority: 
State v. Carr, 4-289. 

A failure by the clerk to indorse the bond as 
" accepted " will not affect the right of the 
state to recover thereon: State v. Emily, 
24-24. 

Where a prisoner has been discharged upon 
the filing of a bond, the acceptance by the 
officer will be conclusively presumed; no 
written approval thereon is necessary to its 
validity: State v. Wright, 37-523. 

Presumptions: A bail bond given upon 
commitment by a magistrate is prima facie 
evidence that the magistrate made a finding 
that a public offense had been committed 
(§ 5627), and the execution of the bond and its 
acceptance by the magistrate are presumptive 
evidence that it was taken and received in 
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less than that expressed in the undertaking, if the whole justification be equiva
lent to one sufficient bail. [R., § 4960; C , '51, § 3220.] 

5974. J u s t i f i c a t i o n . 4576. The bail must in all cases justify, by affidavit 
taken before the court, clerk, or magistrate, as the case may be, taking such 
bail, and the affidavit must state that they each possess the qualifications pre
scribed in the last section. [R., § 4970; C., '51, § 3221.] 

Before an accused held to bail can demand render the bond void nor discharge the sure-
a discharge upon tendering bond and surety, t ies: State v. Emily, 24-24; State v. Wells, 38-
his bail must justify as here required; but a 238. 
failure to require such justification will not See, further, notes to § 5972. 

5 9 7 5 . E x a m i n a t i o n a s t o suff ic iency. 4577. The district [county] 
attorney, or the court, clerk, or magistrate, as the case may be, may there
upon further examine the bail upon oath, concerning their sufficiency, in such 
manner as may be deemed proper. [R., § 4971; C , '51, § 3222.] 

5976. O t h e r t e s t i m o n y . 4578. The court, clerk, or magistrate, may 
also receive other testimony, either for or against the sufficiency of the bail. 
[R., §4972; C , '51, §3223.] 

5977. O r d e r . 4579. When the examination is closed, the court, clerk, or 
magistrate, must make an order, either allowing or disallowing the bail, and 
must forthwith cause the same, with the affidavits of justification, and the 
undertaking of bail, to be filed with the clerk of the court to which the papers 
on the preliminary examination are required to be sent. [R., § 4073; C.,' 51, 
§ 3224.] 

The clerk should file the bond, and while, averred and proved, otherwise the bond should 
if i t should appear tha t i t was deposited wi th not be admitted in evidence: State v. Kling-
the clerk before the forfeiture was declared, man, 14-404. 
an omission to mark it as filed might be reme- Until the bail bond is before the court the 
died by subsequent filing, yet the fact tha t it forfeiture thereof cannot be entered: Ibid. 
was so deposited before forfeiture should be 

5978. O r d e r of d i s c h a r g e . 4580. Upon the allowance of the bail and 
the execution of the undertaking, the court, clerk, or magistrate, must make 
an order, signed with his name of office, for the discharge of the defendant, 
to the following effect: 

T H E STATE OF IOWA, 
To the Sheriff of the County of : 

C. D., who is detained by you on commitment, to answer a charge for the 
offense of (here designate it generally), having given sufficient bail to answer 
the same, you are commanded forthwith to discharge him from custody. 

Dated at , in the township of , in the county of — , this dav 
of , A. D. 18—. 

IT. L., Justice of the Peace, 
[R., § 4974; C , '51, § 3225.] (or as the case may be.) 
5 9 7 9 . D i s a l l o w e d . 4581. If the bail be disallowed, the defendant must 

be detained in custody until other bail be put in and justify. [R., § 4975; C , 
'51, § 3226.] 

C H A P T E R 39. 

OF BAIL UPON AN INDICTMENT BEFORE CONVICTION. 

5 9 8 0 . F o r m i s d e m e a n o r . 4582. When the offense charged in the in
dictment is a misdemeanor, the officer serving the bench warrant, if therein 
required, must take the defendant before a magistrate in the county in which 
it was issued, or in which he is arrested, or before the clerk of the district 
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court of either of such counties, for the purpose of giving bail. [R., § 4976; 
C , '51, § 3227.] 

5981. F e l o n y . 4583. If the offense charged in the indictment be a fel
ony, the officer arresting the defendant must deliver him into custod}' accord
ing to the command of the warrant. [R., § 4977; C , '51, § 3228.J 

5982. B y w h o m taken. 4584. When the defendant is so delivered into 
custody, if the felony charged be bailable, bail must be taken by that court, 
or the clerk of that court, or by any magistrate in the same county. [R., 
§4978; C , ' 5 1 , §3229.] 

The clerk has no power to take bail under sureties qualified before the clerk of the cour t 
' this section in vacation: Slate v. Carothers, in another county, and though it was not ac-
11-273. knowledged at all. The execution, its accept-

The bond, under the statute, should be ex- ance, the discharge of the prisoner thereon, 
ecuted and acknowledged before the clerk of and his failure to appear according to its terms, 
the district court, and the sureties should jus- are the essential mat ters . I t is not necessary to 
tify before him. but these are directory mat- call the sureties and have their default entered 
te rs ; and where the bond has been accepted, at the t ime the defendant fails to appear : State 
it will be valid though it was executed and the v. Wells, 36-238. 

5983. F o r m of under tak ing . 4585. The bail must be put in by a writ
ten undertaking, executed by one sufficient surety, with or without the defend
ant, in the discretion of the court, clerk, or magistrate, acknowledged before 
and accepted by the court, clerk, or magistrate taking the same, and maj" be 
substantially in the f olio wing form: 
COUNTY OF . 

An indictment having been found in the district court of the county of , 
on the da}T of , A. D. 18—, charging A. B. with the crime of (desig
nating it as in the bench warrant), and he having been duly admitted to bail 
in the sum of dollars: 

We, A. B., of (stating his place of residence and occupation), and C. D., of 
(stating his place of residence and occupation), and E. F., of (stating his place 
of residence and occupation), hereby undertake that the said A. B. shall ap
pear and answer the said indictment, and abide the orders and judgment of 
said court, and not depart without leave of the same, or if he fail to perform 
either of these conditions, that he will pay to the state of Iowa the sum of 

dollars (inserting the sum in which the defendant is admitted to bail). 
A. B. 
C. D. 
E. F. 

Acknowledged before and accepted by me, at , in the township of , 
in the county of this day of , A. D. 18—. 

G. H., Justice of the Peace, 
[R., § 4979.] (or as the case may be.) 

If the bond is deposited with the clerk of the 
proper court as a record the fact that it is not 
marked filed is immater ia l : State v. Merrihew, 
47-112, 120. 

The form of bond here given is substantially 
sufficient for the bond required upon change 
of venue, as provided in g 5770: Ibid., 119, 121. 

The clerk of the court to which a change of 
venue is granted has power to take a recogni
zance for the appearance of the prisoner: I bid. 

The provisions of § 5770 as to giving a new 
bond upon change of venue, for appearance in 
the court to which the case is changed, are 
merely directory, and do not operate to release 
the sureties on the original bail bond, who are 
still responsible for defendant's appearance: 
State v. Brown. 16-314. 

The description of the crime in the bail bond 
need not be so particular as in an indictment. 

Where it was specified merely as " seduct ion" 
it was held sufficient: State v. Marshall. 2 1 -
143. 

I t is not necessary tha t the bond refer to the 
offense except in general terms. A description 
of the crime as " l a r ceny in the night- t ime," 
held sufficient: State v. Merrihew, 47-112. 

An averment of the petition on a bail bond 
alleging tha t it was taken m wri t ing in such 
manner and form as the law provides and 
directs, held sufficient to show tha t the re
quirements of the law applicable to such cases 
were complied w i t h : Shelby County v. Sim-
monds, 33-345. 

The du ty of the sureties is to have their 
principal ready to answer the judgmen t of t h e 
court until they have surrendered him as is 
provided by law or until the judgmen t is sat
isfied : State v. Stewart, 74-336. 
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5984. Provisions of previous chapter apply. 4586. The provisions 
of the preceding chapter, subsequent to the form of the undertaking, relative 
to the qualifications of bail, the justification, the examination, receiving other 
testimony against the sufficiency, and the order of allowance or disallowance 
thereof, and the filing of the undertaking with the affidavits, and all proceed
ings incidental thereto, in the cases therein provided for, apply also to the 
cases provided for in this chapter. [R., § 4980.] 

CHAPTER 40. 

OS BAIL UPON AN A P P E A L TO THE SUPREME COURT, AFTER CONVICTION. 

5985. W h e n a l l o w e d . 4587. After conviction upon an appeal to the 
supreme court, the defendant must be admitted to bail as foliows: 

1. If the appeal be from a judgment imposing a fine, upon the undertaking 
of bail that he will pay the same, or such part of it as the supremo court may 
direct, and in all respects abide the orders and the judgment of the supreme 
court upon the appeal; 

2. If the appeal be from a judgment of imprisonment, upon the undertaking 
of bail that he will surrender himself in execution of the judgment and direc
tion of the supreme court, and in all respects abide the orders and judgment 
of the supreme court upon the appeal. The bail may be taken, either by the 
court where the judgment was rendered, or the judge thereof, or the district 
court of the county in which he is imprisoned, or the judge thereof, [or the 
judge of the circuit court of either of such counties] or by the supreme court, 
or a judge thereof, or by the clerk of either of such courts. [R., §§ 4906, 
4981.] 

After the bail required on appeal has been required by § 5896, will not entitle defendant 
given and the appeal prosecuted, it is too late to discharge on habeas corpus. His only reiii-
to complain of the amount of bail required: edy in such proceeding will be to have the 
State v. Wells, 46-662. amount of such bail fixed: Murphy v. McMil-

Failure of the court in rendering judgment Ian, 59-515 
to fix the bail required pending appeal, as 

5986. Qual i f icat ions of. 4588. The bail must possess the qualifica
tions, must justify, and must be put in and taken in the manner prescribed in 
chapter thirty-eight of this title, and the same proceedings had in all respects, 
as nearly as applicable, varying to suit the case, and the undertaking of the 
bail must be, in effect, as prescribed by the preceding section. [R., § 4982.] 

C H A P T E R 41. 

OF DEPOSIT OF MONEY INSTEAD OF BAIL. 

5987. W i t h w h o m a n d effect. 4589. The defendant, at any time after 
an order admitting him to bail, instead of giving bail, may deposit with the 
clerk of the district court to which the undertaking, in case of bail, is required 
to be sent, the sum mentioned in the order, and upon delivering to the officer 
in whose custody he is, a certificate under seal from said clerk of the deposit, 
he must be discharged from custody. [R., § 4983; C , '51, § 3232.] 

5988. A f t e r g i v i n g bai l . 4590. If the defendant has given bail, he may, 
at any time before the forfeiture of the undertaking, in like manner deposit 
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the sum mentioned in the undertaking, and upon the deposit being made the 
bail shall be exonerated. [R., § 4984; C , '51, § 3233.] 

5989. Bai l after depos i t of m o n e y . 4591. If money be deposited as 
provided in the last section, bail may be given in the same manner as if it had 
been originally given upon the order for admission to bail a t any time before 
the forfeiture of the deposit. The court or magistrate before whom the bail 
is taken shall thereupon direct in the order of allowance, that the money de
posited be refunded bv the clerk to the defendant, and it shall be refunded 
accordingly. [R., § 4985; C , '51, § 3234.] 

5990. M o n e y ; h o w appl ied . 4592. When money has been deposited, 
if it remain on deposit at the time of a judgment against the defendant, the 
clerk shall, under the direction of the court, apply the money in satisfaction 
of so much of the judgment as requires the payment of money, and after 
paying the same shall refund the surplus, if any, to the defendant, unless an 
appeal be taken to the supreme court, and bail put in, in which case the de
posit shall be returned to the defendant. [R., § 4986; 0., '51, § 3235.] 

C H A P T E R 42. 

OF SURRENDER OF THE DEFENDANT. 

5991. W h e n a n d h o w done . 4593. At any time before the forfeiture 
of their undertaking, the bail may surrender the defendant in their exonera
tion, or he may surrender himself to the officer to whose custody he was com
mitted at the time of giving bail, in the following manner: 

1. A certified copy of the undertaking of bail must be delivered to the 
officer, who shall detain the defendant m his custody thereon as upon a com
mitment, and must, by a certificate in writing, acknowledge the surrender; 

2. Upon the undertaking and the certificate of the officer, the district court 
in which the indictment is pending, or was tried, at the next term after the 
surrender, or, if during term time, at the same term, and upon three clear 
days' notice thereof to the district [county] attorney, with a copy of the un-
dertakina' and certificate, may order the bail to be exonerated. [R., § 4987; 
C , '51, §"3236.] 

A surety is not released by a surrender of t he surety on his bail, and then brings action 
the prisoner to the sheriff, unless in the man- of habeas corpus to secure release from such 
ner here pointed ou t : Slate v. Tieman, 39- restraint wi th the sole purpose of test ing t he 
474. constitutionality of the s ta tute under which 

That the bail presented to the sheriff a certi- he is arrested, will not prevent the court from 
fied copy of the bond, and in writing directed t ry ing the habeas corpus proceeding and de-
him to arrest defendant, held not to impose t e rmming the question a t issue: Brown v. 
any duty upon the sheriff, or be a surrender of Duffus, 66-193. 
defendant as here contemplated: State v. The fact tha t a person arrested has pre-
Krauer, 50-582. viously procured his sureties to go his bail 

The failure or refusal of the sheriff to arrest under a s ta tute the validity of which he pro
file defendant will not exonerate the surety, poses to test will estop him from in any way 
I t is the l a t t e r s du ty to see that defendant is rendering them liable by contesting the valid-
arrested, and if he fail in tha t duty he is liable ity of such s ta tute , bu t would not prevent 
on the bond: Ibid. his contesting the validity for the purpose 

Sureties on the bail bond are not released by of releasing them entirely from l iabi l i ty: 
the fact that a sheriff does not at once serve Ibid. 
warrant of commitment when it comes into As to effect of surrender or arrest of defend-
his hands for service: State v. Stewart, 74- ant before judgmen t against the bail, see 
336. § 5998 and notes. 

The fact that a person released on bail vol- As to recommitment of defendant by t h e 
untari ly submits to being taken in custody by court, see § 5999 and notes. 

5992. A r r e s t b y bail . 4594. For the purpose of surrendering the de
fendant, the bail, at any time before they are finally charged, and at any place 
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within the state, may themselves arrest him, or by a written authority indorsed 
on a certified copy of the undertaking may empower any person of suitable 
age and discretion to do so. [R., § 4988; C., '51, § 3237.]" 

5 9 9 3 . On s u r r e n d e r , m o n e y r e t u r n e d . 4595. If money has been de
posited instead of bail, and the defendant, at any time before the forfeiture 
thereof, shall surrender himself to the officer to whom the commitment was 
made, or directed in the manner prescribed in this chapter, the court in which 
the indictment is pending, or was tried, at the next term after the surrender, 
or, if during the term, at the same terra, must order a return of the deposit to 
the defendant, upon producing the certificate of the officer showing the sur
render, and upon three clear days' notice to the district [county] attorney, with 
a copy of the certificate. [R., § 4989; C , '51, § 3238.] 

C H A P T E R 43. 

OF FORFEITURE OF T H E UNDERTAKING OF BAIL, OR DEPOSIT OF MONEY. 

5 9 9 4 . H o w for fe i t ed . 4596. If the defendant fail to appear for arraign
ment, trial, or judgment, or at any other time when his personal appearance 
in court may be lawfully required, or to surrender himself in execution of the 
judgment, the court must direct an entry of such failure to be made on the 
record, and the undertaking of his bail, or the money deposited instead of bail, 
as the case may be, is thereupon forfeited. [R., § 4990.] 

W h a t c o n s t i t u t e s for fe i ture: Failure of 
a defendant, indicted for misdemeanor, to ap
pear in person at the trial, or at the rendition 
of verdict, or a t the sentence, will not consti
tu te forfeiture of his bond if he makes appear
ance by counsel and thereby waives his per
sonal presence: State v. Conneham, 57-351. 

Failure of defendant to appear at the t ime 
for challenging the grand ju ry does not con
sti tute a default amount ing to a forfeiture of 
his bond: State v. Klingman, 14-404; Ring
gold County v. Ross, 40-176. 

A court will not be justified in holding bail, 
who has become responsible for the appear
ance of an accused to answer a certain charge, 
also responsible for his appearance to answer 
another and different charge, even in the same 
cour t : State v. Brown, 16-314. 

A bond to appear to answer the indictment, 
and not depart without leave of court, and 
obey all orders of the court, is forfeited by 
failure of accused to surrender himself, upon 
being called, in satisfaction of the judgment , 
after he has appeared and pleaded gui l ty : 
State v. Kraner, 50-575. 

A bail bond given upon being bound over 
by a magistrate to appear at the district court 
to answer to the charge of manslaughter is 
not rendered invalid by the fact that the ac
cused is subsequently indicted for murder in
stead of manslaughter. The obligation of the 
bond is '"to abide the judgment and order of 
the court and not to depart without leave of 
the s a m e : " State v. Bryant, 55-451. 

E n t r y o f f o r f e i t u r e : A forfeiture of the 
bail bond cannot be entered unti l the bond is 
before the cour t : State v. Klingman, 14-404. 

The forfeiture need not be taken on the veiy 
day on which accused was required to appear, 

but may be taken on any subsequent day of 
that or a succeeding term, unless defendant 
has been surrendered or discharged. I t is not 
necessary tha t the accused or his bail have 
notice of the t ime when forfeiture will be 
claimed: State v. Brown, 16-314. 

If a forfeiture of bail is not entered at the 
first term it will be presumed that the cause 
was continued by operation of law: State v. 
Merrihew, 47-112, 119. 

One entry of default against defendants 
jointly indicted, who have both failed to ap
pear, is sufficient although they have given 
separate bonds: State v. Lighton, 4 G. Gr., 
278. 

In a case where defendant was bound to 
appear before a justice, it was held that a de
fault should not have been entered against 
him until he was formally called, and that the 
entry of default by the justice not showing 
that defendant was called, no breach of the 
bond was shown; but the record of the justice 
was held conclusive as to the appearance or 
non-appearance of defendant, and not to be 
contradicted by extrinsic evidence: State v. 
Gorley, 2-52. 

At the t ime of rendering sentence for a mis
demeanor the court may enter default of 
defendant for not appearing to submit to the 
judgment and thereupon declare forfeiture of 
the bail bond: State v. Howorth, 70-157. 

The court may a t any t ime require one con
victed to appear and surrender himself or 
perform the judgment , and upon failure to do 
so default may be entered against him. He 
may be required to appear at any term subse
quent to the t e rm at which he is bound to 
appear according to the language of the bond, 
without notice to him or his sureties, and his 
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of the bond raises no issue: State v. Bryant, 
55-451. 

O r d e r of f o r f e i t u r e : A n order declar ing a 
bail bond forfeited, and tax ing costs t o de
fendant, is a final j u d g m e n t in such sense t h a t 
an appeal may be taken therefrom: State v. 
Conneham, 57-351. 

The oraer ot lor tei ture is conclusive, anil 
the sureties cannot call into question the facts 
upon which it is based: Stale v. Baldwin, 78-
737. 

appearance to answer the charge does not dis
charge the sureties. I t will be presumed, if 
the forfeiture was taken at a subsequent term, 
tha t the cause was continued by operation of 
law to the term when default was t aken : 
State v. Baldwin. 78-737. 

A r e c o r d of default cannot be varied by 
parol evidence: State v. Clemons,,9-534. 

The record made by the court of the forfeit
ure of a bail bond by failure of the person 
bound to appear is conclusive evidence of the 
forfeiture, and a mere denial of the breach 

5 9 9 5 . D i s c h a r g e Of. 4597. If, before the final adjournment of the court 
for the term, the defendant appear and satisfactorily excuse his failure, the court 
may direct an entry to be made on the record, that the forfeiture of the un
dertaking or deposit be discharged. [R., § 4991.] 

Where, after default upon the bond is en- the bond is not thereby discharged: State v. 
tered, the defendant is arrested upon a bench Emily, 24-24. 
war ran t and held for trial, the forfeiture of 

5 9 9 6 . W h e n f o r f e i t u r e Is n o t d i s c h a r g e d . 4598. If the forfeiture is 
not discharged, the district [county] attorney may, at any time after the ad
journment of the court for the term, proceed by civil action only upon the un
dertaking of the bail. LR., § 4992.] 

5 9 9 7 . A c t i o n o n u n d e r t a k i n g . 4599. The action on the undertaking 
must be in the court in which the defendant was or would have been required 
to appear by the undertaking; provided, that when the undertaking requires 
the defendant to appear before a justice of the peace or a court of limited 
jurisdiction, or before an examining magistrate, it shall be the duty of said 
justice, or court, or examining magistrate, upon the forfeiture of the undertak
ing and within thirty days thereafter, to file the same, together with a copy of 
all his official entries m relation thereto, m the office of the clerk of the dis
trict court of the county; and thereupon it shall be the duty of the district 
[county] attorney to proceed to collect the same by a civil action in the dis
trict court of said county, or any other court of said county having jurisdic 
tion equal to the penalty of said bond. 

S u i t o n t h e b o n d : Action upon a bail 
bond given for appearance upon a change of 
venue should be brought in the county to 
which the venue is changed: Decatur County 
v. Maxwell, 26-398. 

Suit for the penalty on the bail bond may be 
brought in the name of the county. I t has 
the right to sue as being the trustee of an ex
press t rus t : Shelby County v. Simmonds, 33-
345. 

Where a bond is given for the appearance of 
the defendant to answer an indictment, and 
afterward a change of venue is gi anted, on 
his application, to another county, and he 
falls to appear m the action in the county to 
which the change is granted, action on the 
bond for such failure to appear should be 
brought in the latter county : Lucas County 
v. Wilson, 59-354. 

Under Rev., § 4993 (which did not contain 
the provisos of this section), held, that a bond 
for the appearance of a defendant before a 
magistrate might be sued on in the district 
court, and that the section was intended to ap
ply only to actions on bail bonds given in tha t 
cour t : State v. Emerson, 16-208. 

[R., §4993; 11 G. A., ch. 12.] 
upon a bail bond, held, t ha t an action of det
inue would nevertheless lie as at common law : 
State v. Gorley, 2-52. 

See, t urther, notes to §§ 5972, 5983. 
M e a s u r e of d a m a g e s : Upon forfeiture 

of a bail bond when the punishment is a fine, 
the measure of damages is not the amoun t 
of the fine and costs, but the penalty named 
in the bond : State v. Hirronemus, 50-545. 

D i s p o s i t i o n of f o r f e i t u r e : Under the pro
visions of §,5 4606 and 2994, that fines and for
feitures shall go into the treasury of the 
county where the same are collected for t he 
benefit of the school fund, the county in which 
the fine is collected is deemed to be the county 
in which judgment therefor is rendered and 
execution issued, and not the county in which 
the execution may be enforced against de
fendant 's property : Pottawattamie County v. 
Carroll County, 67-456. See, also, Const., 
art . 9, § 4. 

The fact tha t a fine or forfeiture is to go 
into the county t reasury for the benefit of t he 
school fund does not make the county such 
par ty to an action therefor brought by the 
state as to entitle defendant to a change of 
v e n u e : State v. Merrihew, 47-112. Under the provisions of Code of '51, which 

allowed an action of scire facias to be brought 

5 9 9 8 . S u r r e n d e r be fo re j u d g m e n t ; effect. 4600. If, before judg
ment is entered against the bail, the defendant be surrendered or arrested, the 
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court may, in its discretion, remit the whole or any part of the sum specified 
[R., § 4994.] in the undertaking. 

Arrest of defendant after forfeiture: 
Where, after default upon the bond is entered, 
the defendant is arrested upon a bench war
r an t and held for trial, the forfeiture of the 
bond is not thereby discharged: State v. Emily, 
24-24. 

If there is no surrender or arrest of defend
ant the court has no authori ty to grant relief 
from the forfeiture: State v. Scott, 20-63. 

Dea th , of p r i n c i p a l in the bond two years 
«ifter its forfeiture, held not a defense to an ac
tion thereon against the surety : Ibid. 

Detention in another jurisdiction: The 
arrest and detention in another county of a 
prisoner who is under bond for appearance 
does not have the effect to release his sureties, 
in the absence of a showing by them tha t 
proper steps were taken to secure his produc

tion by the state at the proper t ime: State v. 
Merrihew, 47-112, 115. 

The fact that defendant is in the military 
service of the United States or another state 
will not excuse the sureties for his non-appear
ance : State v. Scott, 20-63. 

D i s c r e t i o n of t h e c o u r t : The granting of 
relief to the sureties upon the surrender or ar
rest of the defendant, as here provided, is in 
the discretion of the cour t : Ibid. 

The discretion conferred on the court by this 
section will not be interfered with on appeal 
unless abuse of discretion is shown: State v. 
Kraner, 50-575; State v. Kroner, 50-582. 

I t would require a very strong showing of 
abuse to justify the supreme court in interfer
ing with such discretion: State v. Hirronemus, 
50-545. 

CHAPTER 44. 

OF THE RECOMMITMENT OF THE DEFENDANT AFTER GIVING- BAIL 

MONEY. 
OR DEPOSITING 

5 9 9 9 . R e c o m m i t t e d . 4601. The district court in which a criminal ac
tion is pending, or during the pendency of an appeal from its judgment in 
such action, or in which a judgment is to be carried into effect, may, by an 
order entered on the record, direct the defendant to be arrested and com
mitted to jail until legally discharged, after he has given bail, or deposited 
money instead thereof in the following cases: 

1. When by reason of his failure to appear, he has incurred a forfeiture of 
his bail, or money deposited instead thereof; 

2. When it satisfactorily appears to the court that his bail, either by reason 
of the death of one or more of them, or from any other cause, is insufficient, 
or have removed from the state; 

3. When upon the finding of an indictment, the court deems the bail taken 
by the committing magistrate insufficient. [R., § 4995; C , '51, § 3243.] 

Where the accused, who is out on bail, is 
re-arrested for some of the causes specified in 
this section, he is then completely in the cus
tody of the state, and his sureties having no 
more control over him are released from re
sponsibility: State v. Holmes, 23-458; State 
v. Orsler, 48-343. 

When a person held to appear was indicted 

and subsequently ordered arrested, and was 
so arrested, held, tha t it would be presumed 
tha t such arrest was on the ground that t h e 
bail was insufficient, and that the surety was 
therefore released: State v. Orsler, 48-343. 

See S. 5991 and notes, as to surrender of de
fendant by his sureties. 

6000. O r d e r ; i t s r e q u i s i t e s . 4602. The order for re-commitment of 
the defendant must recite generally the facts upon which it is founded, and 
must direct that the defendant be arrested and committed to the custody of 
the sheriff of the count}*' where the depositions and statement were returned, 
or the indictment was found, or the conviction was had, as the case may be, 
to be detained until legally discharged. [R., § 4996; C.,'51, § 3244.] 

6001. A r r e s t . 4603. The defendant may be arrested pursuant to the 
order upon a certified copy thereof, in any county in the state. [R., § 4997; 
C , '51, §3245.] 

6002. C o m m i t t a l . 4604. If the order recite as the ground on which it 
is made, the failure of the defendant to appear for judgment upon conviction. 
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the defendant must be committed according to the requirements of the order. 
[R., §4998; C , ' 5 1 , §3246.] 

6 0 0 3 . N e w ba i l . 4605. If the order be made for any other cause and 
the offense be bailable, the court may fix the amount of bail, and may cause a 
direction to be inserted in the order that the defendant be admitted to bail in 
the sum fixed, which must be specified in the order. [R., § 4999; C , '51, 
§ 3247.] 

C H A P T E R 45. 

OF UNDERTAKINGS OF BAIL, W H E N LIENS. 

6 0 0 4 . On rea l estate . 4606. Undertakings of bail, from the time of fil
ing the same in the office of the clerk of the district court in which they are 
required to be filed, shall be, and may be made, liens upon real estate of the 
persons acknowledging the same, in the same manner, to the same extent, and 
with like effect, as m judgments in civil actions. [R., § 5000.] 

A bond which is not authorized by statute, obligors, as here provided; but if it has se
as, for instance, where it is accepted by a mag- cured the release of the principal it may be 
istrate who has no authority to take bail, will enforced by action: State v. Cannon, 34-322. 
not become a lien upon the property of the 

6 0 0 5 . D o c k e t i n g a n d i n d e x i n g . 4607. They shall, when filed, be 
immediately docketed and indexed by the clerk of the court in which they are 
filed, as judgments in civil actions are required to be docketed and indexed. 
[R., § 5001.] 

6 0 0 6 . A t t e s t e d cop ie s . 4608. Attested copies of such undertakings may 
be filed in the office of the clerk of the district court of the county in which 
the real estate is situated, in the same manner, and with like effect, as attested 
copies of judgments, and shall be immediately docketed and indexed, in the 
same manner. [R., § 5002.] 

C H A P T E R 46. 

OF JUDGMENTS FOR FINES, W H E N LIENS, AND HOW EXECUTIONS THEREON STAYED. 

6 0 0 7 . On rea l estate . 4609. Judgments for fines, in all criminal actions 
rendered, are, and may be made, liens upon the real estate of the defendant, 
in the same manner, and with like effect, as judgment in civil actions. [R., 
§ 5003.] 

6 0 0 8 . S tay of e x e c u t i o n . 4610. The defendant may have a stay of 
execution for the same length of time, and in the same manner, as provided 
by law in civil actions, and with like effect, and the same proceedings may be 
had therein. [R., § 5004.] 

C H A P T E R 47. 

OF T H E LIBERATION OF POOR CONVICTS. 

6 0 0 9 . W h e n a n d o n w h a t c o n d i t i o n s . 4611. When any person con
victed of a criminal offense is sentenced to pay a fine and costs only, and. 
stand committed until sentence be performed, if the sentence be not complied 
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with by payment of the sum due within thirty days next following, the sher
iff may liberate him from prison if committed' for no other cause, and ,f he be 
unable to pay such fine and costs, upon his giving his promissory note for the 
amount due, payable t© the treasurer of the county where he was committed, 
on demand with interest, accompanied with a written schedule containing a 
true account of all his property, of every kind, by him signed and sworn to ; 
which note and schedule must be by such sheriff delivered without delay to 
the treasurer for the use of the county. [R., § 5005; C , '51, § 3268.] 

Under the provisions of this section, actual habeas corpus proceeding that in his opinion 
imprisonment for thir ty days is made a pre- the judgment could not thus be satisfied, a 
requisite to the right to be liberated: In re subsequent pleading stating a contrary opin-
Curley. 34-184. ion could not operate to prevent the discharge: 

Where a prisoner is thus liberated upon giv- In re Jordan, 39-394. 
ing note, etc., he is entitled to have the judg- The power to commit for non-payment of a 
ment against him canceled: State v. Van fine not being conferred by this section, but 
Vleet, 23-168; State v. Peck, 37-342; State v. existing by virtue of § 5894, as incident to the 
Jordan, 39-387; In re Jordan, 39-394. power to impose a fine, if the statute author-

Authori ty to imprison for non-payment of izing a fine provides that a prisoner shall not 
costs, not being expressly given by § 5894, this be released under this section, such provision 
section does not warrant imprisonment for is controlling: Hanks v. Workman, 69-600. 
costs; and such imprisonment can be imposed The provisions of this section apply only to 
only for non-payment of the fine: State v. persons convicted of criminal offenses. The 
Erwin, 44-637. fine authorized by the prohibitory liquor law 

Under the provision (§ 6141) that such re- for violation of an injunction is not a fine for 
lease shall not be made if, in the opinion of the a crime, and the px-ovisions for release of poor 
sheriff, the judgment may be satisfied under convicts does not apply thereto: Ibid. 
the provisions for imprisonment at hard labor In geneial as to imprisonment for non-pay-
and credit of the amount allowed therefor on ment of fine, see £ 5894 and notes, 
the judgment , held, tha t where it had been As to imprisonment at hard labor, see 
made to appear by the sheriff's answer in a §§ 6136-6143. 

6 0 1 0 . F a l s e s c h e d u l e . 4612. If such convict knowingly and wilfully 
make any false schedule, on oath, relating to the amount or nature of his 
property, he is guilty of perjury. [R., § 5006; C , '51, § 3269.] 

CHAPTER 48. 

OF T H E DISMISSAL OF CRIMINAL ACTIONS BEFORE AND AFTER INDICTMENT, FOR 

WANT OF PROSECUTION OR OTHERWISE. 

6011. I f i n d i c t m e n t n o t f o u n d . 4613. When a person has been held to 
answer for a public offense, if an indictment be not found against him at the 
next regular term of the court at whjch he is held to answer, the court must 
order the prosecution to be dismissed unless good cause to the contrary be 
shown. [R., § 5007; C , '51, § 3248.] 

6 0 1 2 . I f n o t t r i e d a t s e c o n d t e r m . 4614. If a defendant indicted for 
a public offense, whose trial has not been postponed upon his application, be 
not brought to trial at the next regular term of the court in which the indict
ment is triable after the same is found, the court must order it to be dismissed 
unless good cause to the contrary be shown. [R., § 5008; C , '51, § 3249.] 

Where the failure to have a trial at the next and without a demand on his part for trial, or 
regular term after the finding of the indict- objection to continuance, he is not entitled to 
ment results from a default of defendant, or a dismissal as here provided: State v. Arthur, 
from his seeking to have the verdict set aside. 21-322. 

6013. D i s c h a r g e d o n u n d e r t a k i n g . 4615. If the defendant be not in
dicted or tried as provided in the last two sections, and sufficient reason there
for shown, the court may order the action to be continued from term to term, 
and in the meantime may discharge the defendant from custody on his own 
undertaking, or on the undertaking of bail for his appearance to answer the 
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charge at the time to which the action is continued, but no such continuance 
can be extended beyond three terms of the court. [R., § 5009; C , '51, § 3250.] 

6014. D i scharge o n d i s m i s s a l . 4616. If the court direct the action to 
be dismissed, the defendant must, if in custody, be discharged therefrom, or 
if admitted to bail, his bail must be exonerated, and if money has been de
posited instead of bail, it must be refunded to him. [R., § 5010.] 

6015. D i s m i s s a l b y order of court . 4617. The court may, either upon 
its own motion or upon the application of the district [county] attorney, and 
in furtherance of justice, order an action after an indictment to be dismissed, 
but in such case the reason of the dismissal must be set forth m the order, 
which must be entered upon the record. [R., § 5011; C , '51, § 3251.] 

After the trial is entered upon, a dismissal diet upon an indictment containing several 
of the proceedings by the court or the district counts, where the jury has failed to respond 
attorney, except under the circumstances au- to a part of the charge, and judgment may 
thorized b}' the preceding sections, will oper- then be taken upon the balance: State v. 
ate as an acquittal, and defendant cannot be McPherson, 9-53. 
again put on trial: State v. Callendine, 8-288. Where, by mistake, the court announces the 

A nolle prosequi may be entered before the case as dismissed, and so marks it on his cal-
trial is commenced, but, after plea is made, endar, and afterwards rescinds such order, 
the jury sworn, and the evidence introduced, there is not such a dismissal as to prevent fur-
its entry will amount to an acquittal: Ibid. ther proceedings: State v. Manley, 63-344. 

The fact that material witnesses for the Where the indictment charges burglary and 
prosecution cannot be called because their also facts constituting an assault with intent 
names are not indorsed on the indictment is to commit murder, for the purpose of subject-
not sufficient to justify the court in dismissing ing the defendant to the aggregate punish-
the case: Ibid. ment provided by i; 5191, the charge of assault 

At any time before the impaneling and with intent to commit murder may be dis-
swearing of a jury it is competent for the missed and defendant put on trial for burglary 
prosecutor to not. pros, the entire indictment, alone: Slate v. Struble, 71-11. 
or any count or number of counts therein. In general, see Const., ar t . 1, § 12. 
The same thing may be done in case of a ver-

6016. N o l l e prosequ i . 4618. The entry of a nolle prosequi is abolished, 
and neither the attorney-general nor the district [county] attorney shall here
after discontinue or abandon a prosecution for a public offense except as pro
vided in the last section. [R., § 5012; C , '51, § 3252.J 

6017. B a r . 4619. An order for the dismissal of the action as provided in 
this chapter, is a bar to another prosecution for the same offense if it be a 
misdemeanor; but it is not a bar if the offense charged be a felony. [R., 
§ 5013.] 

C H A P T E R 49. 

OF T H E INSANITY OF A DEFENDANT BEFORE TRIAL OR AFTER CONVICTION. 

6 0 1 8 . Trial . 4620. When a defendant appears for arraignment, trial, 
judgment, or on any other occasion when he is required, if a reasonable doubt 
arise as to his sanity, the court must order a jury to be impaneled from the 
trial jurors in attendance at the term, or who may be summoned by the direc
tion of the court, as provided in this code, to inquire into the fact. [R., § 5015; 
C , '51, § 3260.] 

The prisoner's mental condition at the time the light reasonably attainable, and determine 
he appears for arraignment, or upon any other from all the circumstances as to whether the 
occasion when required, is thus to be inquired necessity for the inquiry exists: State v. Ar-
into, and not his condition at the time of the nold, 12-479. 
commission of the offense. In determining as It is not a ground of challenge to the panel 
to whether a reasonable doubt exists as to his on the trial that the jurors have heard the evi-
sanity, the judge may, before impaneling the donee on such preliminary inquiry as to the 
jury, investigate the whole matter, obtain all prisoner's sanity: Ibid. 

VOL. II —108 
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6019. S u s p e n s i o n . 4621. The arraignment, trial, judgment, or other 
proceedings, as the case may be, must be suspended until the question of in
sanity is determined by the verdict of the jury. [R., § 5016; C , '51, § 3261„] 

6020. O r d e r of p r o c e d u r e . 4622. The trial for the question of insanity 
must proceed in the following order: 

1. The counsel of the defendant must offer the evidence in support of the 
allegation of insanity; 

2. The district [county] attorney must then offer the evidence in support of 
the case on the part of the state; 

3. The parties may then respectively offer rebutting evidence only, unless 
the court, for good reason, in furtherance of justice, permit them to offer evi
dence upon their original case; 

4. When the evidence is concluded, unless the case is submitted on either 
side, or both sides, without argument, the district [county] attorney must com
mence, and the defendant's counsel conclude the argument to the jury; 

5. If more than one counsel on each side argue the case to the jury, they 
must do so a l t e rna te^ ; 

6. The court shall then, on motion of either party, charge the jury. The 
provisions of this code, so far as the same are applicable and not herein 
changed, shall regulate the trial of the question of insanity. [R., § 5017.] 

6021. I f s a n e . 4623. If the jury find that the defendant is sane, the 
proceedings on the indictment shall be resumed. [R., § 5018; C , '51, § 3262.] 

6022. I f in sane . 4624. If the jury find the defendant insane, the pro
ceedings on the indictment shall be suspended until he becomes sane, and the 
court, if it deem his discharge dangerous to the public peace or safety, may 
order that he be in the meantime committed by the sheriff to the Iowa insane 
hospital, and that upon his becoming sane, he be delivered by the superin
tendent of the hospital to the sheriff. [R., § 5019; C , '51, § 3263.] 

6023. B a i l ; r e l e a s e d . 4625. The commitment of the defendant, as pro
vided in the last section, exonerates his bail, or entitles a person authorized to 
receive the property of the defendant, to a return of the money he may have 
deposited instead of bail. [R., § 5020; C , '51, § 3264.] 

6 0 2 4 . D e t a i n e d i n h o s p i t a l . 4626. If the defendant be received into 
the hospital, he must be detained there until he becomes sane. When he be
comes sane, the superintendent of the hospital must give notice of that fact to 
the sheriff and to the district [county] attorney of the proper district [county]. 
The sheriff must, thereupon, without delay, bring the defendant from the hos
pital and place him in the proper custody until he be brought to trial or judg
ment, as the case may be, or be legally discharged. [R., § 5021; C , '51, § 3265.] 

6025. E x p e n s e s . 4627. The expense of sending the defendant to the 
hospital, bringing him back, and any other expense incurred, are to be paid in 
the first instance by the county from which he was sent, but the county may 
recover from the estate of the defendant, if he have any, or from a relative, or 
another county, town, township, or city, bound to provide for or maintain him 
elsewhere. [R., § 5022; C , '51, § 3267.] 

6026. F e e s . 4628. Sheriffs for delivering persons found to be insane, 
under the provisions of this chapter, are entitled to the same fees therefor, as 
are allowed for conveying convicts to the penitentiary. [R., § 5023.J 

C H A P T E R 50. 

OF SEARCH-WARRANTS, AND PROCEEDINGS THEREON. 

6 0 2 7 . D e f i n i t i o n . 4629. A search-warrant is an order in writing, in the 
name of the state, signed by a magistrate, directed to a peace officer, com-
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manding him to search for personal property, and bring it before the magis
trate. [R., §5024; C , "51, §3291.] 

A search-warrant is not unreasonable, within sufficient in a part icular case : State v. Thomp-
the meaning of Const., art. f, § 8, when it is son, 44-399. 
for a thing obnoxious to the law, and of a per- An objection to t he sufficiency of a w a r r a n t 
son and place particularly described, and is under which property has been seized cannot 
issued on oath of probable cause: Santo v. be raised for the first t ime in the district courS 
State, 2-165. on appeal from the just ice issuing the war-

Therefore, held, tha t § 2401, authorizing the r a n t : Ibid. 
issuance of a search-warrant for the seizure of For constitutional provisions relative to 
intoxicating liquors, is not unconstitutional, as search-warrants, see Const., art. 1 , § 8 . 
not requiring sufficient particularity in de- For provisions as to search-warrant for 
scription,or as authorizing unreasonable search seizure of intoxicat ing liquors, see § 2401 and 
and seizure: Ibid. notes. 

Description of the place to be searched held 

6028. U p o n W h a t g r o u n d s i s s u e d . 4630. I t may be issued upon either 
of the following grounds: 

1. When the property was stolen or embezzled, in which case it may be taken 
on the warrant from any house or other place in which it is concealed, or from, 
the possession of the person by whom it was stolen or embezzled, or of any 
other person in whose possession it may be; 

2. When it was used as the means of committing a felony; in which case 
it may be taken on the warrant from any house or other place in which it is 
concealed, or from the possession of the person by whom it was used in the 
commission of the offense, or of any other person in whose possession it may 
be; 

3. When it is in the possession of any person with the intent to use it as the 
means of committing a public offense, or in the possession of another to which 
he may have delivered it for the purpose of concealing it or preventing its 
being discovered; in which case it may be taken on the warrant from such 
person, from a house or other place occupied by him or under his control, or 
from the possession of the person to whom he ma}' have so delivered it. [R., 
§5025; C., '51, §3292.] 

[The words at the end of the section, following "con t ro l , " are erroneously omitted in the 
printed Code.] 

As to disposal of imitation butter, etc., seized on search-warrant, see § 25f7. 

6029. Af f idav i t . 4631. ISTo search-warrant can be issued but upon prob
able cause, supported by affidavit, naming or describing the person, and par
ticularly describing the property and the place to be searched. [R., § 5026; 
C , ' 5 1 , §3293.] 

6030. A p p l i c a n t e x a m i n e d . 4632. The magistrate must, before issu
ing a warrant, examine on oath the applicant therefor and any witnesses he 
may produce, and take their affidavits in writing, and cause each affidavit to 
be subscribed and sworn to before him by the person making it. [R., § 5027; 
C , '51, § 3294.] 

6 0 3 1 . Af f idav i t s m u s t s e t f o r t h . 4633. The affidavit must set forth 
the facts tending to establish the grounds of the application, or probable cause 
for believing that they exist. [R., § 5028; C , '51, § 3295.] 

6032. M a g i s t r a t e i s s u e . 4634. If the magistrate be thereupon satisfied, 
of the existence of the grounds of the application, or that there is probable cause 
to believe their existence, he shall issue a search-warrant, signed by him with 
his name of office, directed to any peace officer in the county, commanding 
him forthwith to search the person or place named for the property specified, 
and bring it before him. [R.. § 5029; C , '51, § 3296.J 

6033. J u r i s d i c t i o n . 4635. The local jurisdiction of magistrates, in ex
ercising the powers conferred on them bv this chapter, is as defined in this 
code. [R., § 5030.] 
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6 0 3 4 . F o r m of w a r r a n t . 4636. The warrant may be, substantially, in 
the following form: 
COUNTY OF . 

T H E STATE OF IOWA, 
To any Peace Officer of said County: 

Proof, by affidavit, having been this day made before me by (naming every 
person whose affidavit has been taken) that (stating the particular grounds of 
the application according to section four thousand six hundred and thirty of 
this chapter [§ 6028]; or, if the affidavit be not positive, that there is probable 
cause for believing that)—(stat ing the ground of the application in the same 
manner) you are therefore commanded, in the day-time (or at any time of the 
day or night, as the case may be, according to section four thousand six hun
dred and thirty of this chapter) [§ 6028], to make immediate search on the per
son of C. D., or, in the house situated (describing it or any other place to be 
searched, with reasonable particularity, as the case may be), for the following 
property, (describing it with reasonable particularity); and if you find the 
same, or any part thereof, to bring it forthwith before me, at (stating the 
place). 

Dated at , this day of , A. D. 18—. 
E. F., Justice of the Peace. 

[R., § 5031.] (or as the case may be.) 

An objection to the sufficiency of a warrant on appeal from the justice issuing the war ran t : 
under which property has been seized cannot State v. Thompson, 44-399. 
be raised for the lirst t ime in the district court As to requisites of search-warrants, see 

g 6027 and notes. 

6 0 3 5 . B y w h o m s e r v e d . 4637. A search-warrant may in all cases be 
served by any of the officers mentioned in its direction, but by no other per
son except in aid of the officer, on his requisition, he being present and acting 
in its execution. [R., § 5032; C . '51, § 3297.] 

6 0 3 6 . Officer m a y b r e a k o p e n d o o r s . 4633. The officer may break 
open any outer or inner door or window oi a house, or any part of the house, 
or anything therein to execute the warrant, if, after notice of his authority 
and purpose, he be refused admittance. [R., § 5033; C , '51, § 3298. J 

6 0 3 7 . L i b e r a t i n g p e r s o n a s s i s t i n g . ±639. He may break open any 
outer or inner door or window of a house for the purpose of liberating a per
son, who, having entered to aid him in the execution of the warrant, is de
tained therein, or, when necessary, for his own liberation. [R., § 5034.] 

6 0 3 8 . S e r v e d i n d a y - t i m e . 4640. The magistrate must insert a direc
tion in the warrant, that it be served in the day-time unless the affidavit be 
positive that the property is on the person, or in the place to be searched; in 
which case, he mav insert a direction that it may be served at any time of the 
day or night. {It., § 5035.] 

8 0 3 9 . R e t u r n ; i n w h a t t i m e . 4641. A search-warrant must be exe
cuted and returned to the magistrate by whom it was issued within ten days 
after its date. After the expiration of such time, the warrant, unless executed, 
is void. [R., § 5036; C , '51, § 3299.] 

6 0 4 0 . Officer r e c e i p t fo r p r o p e r t y . 4612. When the officer takes any 
property under the warrant, he must give a receipt for the property taken, 
specifying it in detail, to the person from whom it was taken or in whose pos
session it was found, or, in the absence of Ihe person, he must leave it in the 
place where he found the property. [1L, § 5037; C , '51, § 3300.] 

6 0 4 1 . R e t u r n w i t h i n v e n t o r y . 4643. The officer must forthwith re
turn the warrant to .ho magistrate, and at the same time deliver to him a 
written inventory of the property taken, made publicly or in the presence of 
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the person from whose possession it was taken and of the applicant for the 
warrant, if they be present, verified by the affidavit of the officer at the foot 
of the inventory and taken before the magistrate, to the following effect: " I , 
the officer by whom the annexed warrant was executed, do swear that the 
above inventory contains a true and detailed account of all the property taken 
by me on the tvarrant." [R., § 5038; C , ' 5 1 , § 3301.] 

6 0 4 2 . M a g i s t r a t e g ive c o p y . 4644. The magistrate, if required, must 
deliver a copy of the inventory to the person from whose possession the prop
erty was taken, and to the applicant for the warrant. [R., § 5039; C , '51, 
§ 3302.] 

6 0 4 3 . T a k e t e s t i m o n y . 4645. If the grounds on which the warrant 
was issued be controverted, the magistrate must proceed to lake testimony in 
relation thereto. [R., § 5040; C , '51, § 3303.] 

6 0 4 4 . R e d u c e d t o w r i t i n g . 4646. The testimony given by each witness 
must be reduced to writing and authenticated by the magistrate. [R., § 5041; 
C , '51, § 3304.] 

6 0 4 5 . P r o p e r t y r e s t o r e d . 4647. If it appear that the property taken 
is not the same as that described in the warrant, or that there is no probable 
cause for beheving the existence of the grounds on which the warrant was is
sued, the magistrate shall cause it to be restored to the person from whom it 
was taken. [R., § 5042: C , '51, § 3305.] 

6 0 4 6 . D e l i v e r e d t o o w n e r . 4648. If the property taken by virtue of a 
search-warrant was stolen or embezzled, it must be restored to the owner, 
upon his making satisfactory proof to the magistrate of his ownership thereof, 
or of his right of possession thereto, as provided in the next chapter. If it 
was taken on a warrant issued ©n the grounds stated in the second and third 
subdivisions of section four thousand six hundred and thirty of this chapter 
[§ 6028], the magistrate must retain it in his possession, subject to the order 
of the court to which he is required to return the proceedings before him, or 
of any other court in which the offense which the property taken was used as 
a means oi committing, or so intended to be, is triable. [R., § 5043; C , '51, 
§ 3306.] 

As to restoring imitation butter, etc., seized under search-warrant, see § 2517. 

6 0 4 7 . D i s p o s i t i o n of p a p e r s . 4649. The magistrate must annex to
gether the affidavits taken before the issuing of the warrant, the warrant, the 
return, and the inventory, and return them to the next district court of the 
county, at or before its opening, on the first day of the next term thereof. 
[R., §5044; C , '51, §3307.] 

6 0 4 8 . M a l i c i o u s l y s u i n g o u t . 4650. Whoever, maliciously and without 
probable cause, procures a search-warrant to be issued and executed, is guilty 
of a misdemeanor. [R., § 5045; C , '51, § 3308.] 

6 0 4 9 . E x c e s s of a u t h o r i t y . 4651. A peace officer who, in executing a 
search-warrant, wilfully exceeds his authority, or exercises it Avith unneces
sary severity, is guilty of a misdemeanor. [R., § 5046.] 

6 0 5 0 . S e a r c h i n g p e r s o n c h a r g e d w i t h f e l o n y . 4652. When a person 
charged with a felony is supposed by the magistrate before whom he is brought, 
to have upon his person a dangerous weapon or anything which may be used 
as evidence of the commission of the offense, the magistrate may direct him 
to be searched in his presence, and the weapon or other thing to be retained, 
subject to his order, or the order of the court in which the defendant may be 
tried. [R., § 5047; C , '51, § 3309.] 

6 0 5 1 . P r o p e r t y k e p t fo r e v i d e n c e . 4653. When any officer, in the 
execution of a search-warrant, shall find any stolen or embezzled property, or 
shall seize any other things for which a search is allowed by this chapter, ail 
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the property and things so seized shall be safely kept by the direction of the 
court or magistrate, so long as shall be necessary for the purpose of being pro
duced as evidence on any trial; and as soon as may be afterwards, all such 
stolen and embezzled property shall be restored to the owner thereof, and all 
other things seized by virtue of such warrant shall be destroyed under the 
direction of the court or magistrate. [R., § 5048.] 

This section and § 6057 simply direct the dis- the competency of testimony for either the 
position to be made of stolen or embezzled state or the accused respecting such proper ty: 
property by the officer, and the receipts to be State v. Mullen, 30-203. 
given therefor, but they in no manner affect 

CHAPTER 51. 

OF T H E DISPOSAL OF PBOPEETY STOLEN OE EMBEZZLED. 

6052. H e l d b y officer. 4654. When property alleged to have been 
stolen or embezzled comes into the custody of a peace officer, he must hold 
the same subject to the order of the magistrate authorized by the next section 
to direct the disposal thereof. [R., § 5049; C , '51, § 3253.] 

6053. D e l i v e r e d to o w n e r . 4655. On satisfactory proof of title by the 
owner of the property, the magistrate before whom the information is laid, or 
who shall examine the charge against the person accused of stealing or em
bezzling the same, may order it to be delivered to the owner, on his paying 
the reasonable and necessary expenses incurred in the preservation and keep
ing thereof, to be certified by the magistrate. The order shall entitle the 
owner to demand and receive the property. [R., § 5050; C , '51, § 3254.] 

6054. F r o m c u s t o d y of magis trate . 4656. If the property stolen or 
embezzled come info the custody of a magistrate, it must be delivered to the 
owner on satisfactory proof of his title, and on his paying the necessary ex
penses incurred in its preservation, to be certified as before provided. [R., 
§ 5051; C , '51, § 3255.] 

6055. B y o r d e r Of court . 4657. If the property stolen or embezzled 
has not been delivered to the owner, the court before which a conviction is 
had, may, on proof of his title, order its restoration. [R., § 5052; C , '51, 
§ 3256.] 

Where a defendant is acquitted of the crime court has no authori ty to retain the case upon 
of larceny, money which was seized under a the docket for the purpose of determining the 
search-warrant as the subject of the larceny ownership of the proper ty: State v. Williams, 
should be surrendered to the defendant; the 61-517. 

6056. W h e n n o t C la imed. 4858. If the property stolen or embezzled be 
not claimed by the owner before the expiration of six months from the con
viction of the person for stealing or embezzling it, the magistrate or other 
officer having it in his custody, must, on payment of the necessary expenses 
incurred for its preservation, deliver it to the auditor of the county to be ap
plied under the direction of the board of supervisors thereof for the benefit 
of the poor of the county. [R., § 5053; C , '51, § 3257.J 

6057. Officer g ive r e c e i p t s . 4659. When the money or other property 
is taken from the defendant arrested upon a charge of a public offense, the 
officer taking it shall, at the time, give duplicate receipts therefor, specifying 
particularly the amount of money and the kind of property taken; one of 
which receipts he must deliver to the defendant, and the other he must forth
with file with the clerk of the district court of the county where the depo
sitions and statements are to be sent by the magistrate. [R., § 5054; C , '51, 
§ 3258.] 

See note to § 6051. 
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C H A P T E R 52. 

OF PROCEEDINGS AND TEIALS BEFORE JUSTICES OF T H E P E A C E . 

6 0 5 8 . Jur i sd ic t ion . 4660. Justices of the peace have jurisdiction of, 
and must hear, try, and determine all public offenses less than felony, com
mitted within their respective counties, in which the punishment described by 
law does not exceed a fine of one hundred dollars, or imprisonment thir ty 
days. [R., § 5055; C , '51, § 3322.] 

J u r i s d i c t i o n : The district court has con
current jurisdiction wi th that of justices of 
the peace over crimes within the jurisdiction 
of the latter, and therefore a defendant pu t 
on trial in the district court on indictment 
may be convicted of a lower degree of the 
offense or of a crime necessarily included 
within the offense charged, al though such 
lower degree or included crime is not in itself 
indictable, and could have been prosecuted 
before a justice of the peace: Orton v. State, 
4 G. Gr., 140. 

Where there is nothing appearing affirm
atively on the face of the proceedings before 
a justice of the peace showing a want of jur is
diction, defendant cannot complain tha t the 
evidence shows an offense to have been com
mitted which can only be prosecuted on in
dictment : State v. Sipult, 17-575. 

Under the provisions of the following sec
tion as to the form of an information, the 
facts constituting the offense should be stated 
with as much precision as in an indic tment : 
State v. Bitman, 13-485; State v. Allen, 32-
491. 

Under § 2381, prohibiting the selling of in
toxicating liquor to any person, held, tha t an 
information charging such sale should state 
the name of the person to whom the liquor 
was sold, and tha t a mere allegation tha t de
fendant •' did sell intoxicating liquors in vio
lation of," etc., was not sufficient: State v. 
Allen, 32-491. 

Where an ordinance prohibited the sale of 
beer or wine to any person, an information for 
the violation of such ordinance charging the 
sale to " divers persons " was held sufficient: 
State v. Smouse, 49-634. 

Where the information charging the keep-

A just ice of the peace has jurisdiction over 
offenses consisting in the violation of c i ty 
ordinances. The jurisdiction of the mayor in 
such eases is not exclusive: Jaquith v. Royce, 
42-406. 

V e n u e : To show tha t the case is w i th in 
the terri torial jurisdiction of a justice t h e 
prosecution need only prove tha t the offense 
was committed in the county. The townsh ip 
where it was commit ted is immate r i a l : State 
v. Gibson, 29-295. 

Where defendant is brought before a jus t ice 
of the peace of the proper county upon a 
wa r r an t issued by another justice for a n 
offense triable by a justice of the peace a n d 
makes no objection to the jurisdiction, h e 
thereby waives any objection which he m a y 
have on tha t account and cannot raise it upon 
appeal : State v. Kinney, 41-424. 

ing of intoxicating liquors for sale was ent i t led 
" S t a t e of Iowa, Clayton County," and s ta ted 
the liquors to be in defendant 's saloon in 
St rawberry Point , held, t ha t the information 
sufficiently showed that the liquors were in 
Clayton county: State v. Thompson, 44-399. 

An information charging the illegal sale of 
intoxicat ing liquors need not specify the quan
t i ty sold: State v. King, 37-462. Nor the 
method of sa le : Devine v. State, 4-443. Nor 
the kind of liquor sold: State v. Whalen, 54-
753. Informations in particular cases held 
sufficient: State v. Mohr, 53-261; Foreman 
v. Hunter, 59-260; State v. Johnson, 69-623. 

As to sufficiency of information charg ing 
sale, etc., of intoxicating liquors, see, fur ther , 
§ 2406 et seq. 

An information charging larceny, held de
fective in failing to allege that it was feloni
ously committed, a l though the accusation was 

6 0 5 9 . A c t i o n c o m m e n c e d b y i n f o r m a t i o n . 4661. Criminal actions 
for the commission of a public offense must be commenced before a justice of 
the peace, by an information subscribed and sworn to, and filed with the jus
tice. [R., §"5056; C , '51, § 3323.] 

If the informant subscribes and swears to quir ing the information to be subscribed a n d 
the affidavit at the end of the information, it sworn t o : Devine v. State, 4-443. 
is sufficient to comply with the provisions re- As to amending, see notes to nex t section. 

6 0 6 0 . I n f o r m a t i o n m u s t conta in . 4662. Such information must con
tain: 

1. The name of the county and of the justice where the information is filed; 
2. The names of the parties, if the defendants be known, and if not, then 

such names as may be given him by the complainant; 
3. A statement of the acts constituting the offense, in ordinary and concise 

language, and the time and place of the commission of the offense as near as 
may be. [JR., § 5057; C , '51, § 3324.] 
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in the language of the statute denning the ordinance was headed " State of Iowa, City of 
offense: State v. Sipult, 17-575. Washington, versus," etc., held, tha t t he 

I t is not sufficient in an information to words " State of I o w a " were surplusage a n d 
charge the offense by its technical n a m e ; the did not make the prosecution one under t he 
acts constituting the offense must be s ta ted: state l aw: State v. Smouse, 49-634. 
State v. Murray, 41-580. Where an information charges an offense 

Therefore, held, tha t in an information for an of which the court has jurisdiction, and also 
assault it was not sufficient to charge simply one of which it has not, the allegations as to 
tha t defendant ' ' d id assaul t" the person in- the latter will be deemed surplusage and will 
j u red : Ibid. not, vitiate the information: Ibid.; Stale v. 

An information for assault and battery is Sdhoffer, 48-283. 
sufficient which charges violently beating, An information may be amended, upon ap-
wounding, etc., without charging the man- plication, to any extent consistent with the 
ner or purpose thereof: State o. Boynton, 75- orderty conduct of judicial business with pub-
753. lie interest and private r ights : State v. Doe, 

Where an information for violation of an 50-541; State v. Me reliant,,"38-375. 

6 0 6 1 . F o r m of. 4663. The information may be substantially in the fol
lowing form: 

County, 
The State of Iowa - D P . . . ,, . . , , c ,, • ,. N 

.Before justice (here insert the name of the justice). 
A. B., defendant. 

The defendant is accused of the crime (here name the offense). 
For that the defendant, on the day of -, A. D. 18—-, at the (here 

name the city, village, or township), in the county aforesaid (here state the 
act or omission constituting the offense as in an indictment). [R., § 5058; C , 
'51, § 3325.] 

Under these provisions the information is For form of indictment, see § 5682. 
required to state the facts constituting the of- See notes to preceding section, amending in
tense intended to be charged with as much formation; also as to sufficiency of the infor-
precision as an indictment : State v. Allen, 32- mation in particular cases. 
491; State v. Bitman. 13-485. 

6062. F i l i n g . 4664. The justice must file such information, and mark 
thereon the time of filing the same. [R., § 5059; C , '51, § 3326.] 

6063. W a r r a n t . 4665. Immediately upon the filing of such information, 
the justice may, in his discretion, issue a warrant for the arrest of the defend
ant, directed in the same manner as a warrant of arrest upon a preliminary 
information, and may be served in like manner. [R., § 5060; C , '51, § 3327.] 

6064. S e r v i c e . 4666. The officer who receives the warrant must serve 
the same by arresting the defendant, if in his power, and bringing him with
out unnecessary delay before the justice who issued the same. [R., § 5061; 
C . '51, § 3328.] 

6 0 6 5 . A p p e a r a n c e . 4667. When the defendant is brought before the 
justice, the charge against him must be distinctly read to him, and he shall be 
asked whether he is presented by his right name, and be required to plead. 
If he objects that he is wrongly named in the information, he must give his 
right name, and if he refuses to do so, or does not object that he is wrongly 
named, the justice shall make an entry thereof in his docket, and he is there
after precluded from making any such objection. [R., § 5062; C , '51, § 3329.J 

6 0 6 6 . P l e a d i n g . 4668. The defendant may plead the same pleas as upon 
an indictment. His pleas must be oral, and shall be entered on the docket of 
the justice. [R., § 5063; C , '51, § 3330.] 

6 0 6 7 . T r i a l . 4669. Upon a plea other than a plea of guilty, if the de
fendant do not demand a trial by jury, the justice must proceed to trj ' the 
issue, unless a change of venue be applied for by the defendant. [R., § 5064; 
C , '51, § 3331.] 

A justice has no authori ty to t ry a prisoner waive a ju ry in accordance with § 6100, al-
after he has demanded a j u r y : Dupont v. though ju ry trial cannot be waived in a crim-
Downing, 6-173. inal prosecution originally commenced in t h e 

As the trial before the justice may be with- district cour t : State v. 1^,78-543 
out jury the defendant m a y also on appeal 
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CHANGE OF V E N U E . 

6068. Affidavit . 4670. If a change of venue be applied for, an affidavit 
must be filed stating that the justice is prejudiced against the defendant, or is 
of near relation to the prosecutor upon the charge, or the party injured or in
terested, or is a material witness for either party, or that the defendant can
not obtain justice before htm, as the affiant verily believes. [R., § 5065.] 

Prejudice of a justice against a defendant The provisions as to change of venue from 
can only be taken advantage of by motion for. a justice of the peace do not entitle a defend-
change of venue. The existence of prejudice an t to change of venue in a trial in the police 
will not render the conviction void: Foreman cour t : Zellev. McHenry, 51-572. 
v. Hunter, 59-550. 

6 0 6 9 . A l l o w e d . 4671. If such affidavit be filed, the change of venue 
must be allowed, and the justice must immediately transmit all the original 
papers, and a transcript of all his docket entries in the case to the next nearest 
justice in the township, unless said justice be a party to the action, or is related 
to either party by consanguinity or affinity within the fourth degree, or where 
he has been attorney for either party in the action or proceeding, and m such 
case the justice before whom such action or proceeding is commenced, shall 
transmit all the original papers, together with a transcript of all his docket 
entries to the next nearest justice in the county against whom none of the 
above objections exist, who may require the defendant to plead as provided in 
section four thousand six hundred and sixty-seven of this chapter [§ 6065], if 
he has not already done so, and shall proceed to try the case, unless a jury 
trial be demanded, but no more than one change of venue in the same case 
shall be allowed. [R., § 5066; 9 G. A., ch. 33.] 

Where the justice to whom the case is sent W h e r e defendant, in asking a change of 
on change of venue refuses to act, the officer venue, urges objections to a justice to w h o m 
having the defendant in charge has no author- the case might be sent, and thereby procures 
ity to take him before another justice, and it to be sent to another justice, he cannot after-
any action of such justice in the matter would wards object tha t the justice to whom it is 
be void: Connell v. Stelson, 33-147. sent hi.s not jurisdiction, for the reason t h a t 

The "above objections" here referred to the objection made to the nearest just ice was 
are the ones specified in this section, and are not one authorized by statute as a ground for 
not the same as those which are made a not sending the case to him. By request ing 
ground for change of venue in the first place, the change to the justice before w h o m the 
Prejudice of the justice is a ground for ask- case is taken, and appearing before him, de-
ing a change of venue, but not a ground for fendant waives any objection to his jur isdic-
objection to the next nearest jus t ice: Albert- tion : State v. McEvoy, 68-355. 
son v. Kriechbaum, 65-11. 

SECURING J U R Y . 

6070. J u r y trial . 4672. Before the justice has heard any testimony 
upon the trial, the defendant may demand a trial bv jury. [R., § 5067; C., 
'51, § 3332.] 

When the police judge of a city is exercis- a city ordinance, the defendant is not enti t led 
ing the powers and jurisdiction of a justice to a j u r y : Zelle v. McHenry, 51-572. 
(§ 808), a defendant on trial before him may de- A just ice of the peace has no author i ty to 
mand a jury as here provided, but in a prose- t ry a prisoner without a ju ry after he has de
l a t i o n before such judge for the violation of manded a ju ry t r i a l : Dupont v. Downing, 6 -

172. 

6071. J u r y ; h o w obtained. 4673. If a trial by jury be demanded, the 
justice shall direct any peace officer of the county to make a list in writing of 
the names of eighteen inhabitants of the county having the qualifications of 
jurors in the district court, from which list the prosecutor and defendant mav 
each strike out three names. [R., § 5068; C , '51, § 3333.] 

A judgment rendered upon a verdict by a disregarded as a nul l i ty : Foreman v. Hunter, 
disqualified jury is erroneous but not void. I t 59-550. 
may be reversed upon appeal, but cannot be By this section the justice is empowered to 
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designate the sheriff, or one of his deputies, or to object to the one designated on the ground 
any constable in the county, for the perform- of unfitness for the performance of the duty, 
anee of the duty, and use his discretion in Therefore, held, tha t statements made in good 
making the selection; and this power to select faith in an affidavit by the informant with 
necessarily includes the power to insti tute in- reference to facts claimed to constitute dis-
quiry as to the fitness of the one intended to qualification on the part of the constable were 
be designated. When the question arises the privileged: Rainbow v. Benson, 71-301. 
informant as well as the defendant has a r ight 

6072. Str ik ing n a m e s . 4674. In case the prosecutor or the defendant 
neglect or refuse to strike out such names, the justice shall direct some dis
interested person to strike out the names for either or both of the parties so 
neglecting or refusing, and upon such names being struck out, the justice 
must issue a venire directed to any peace officer of the county, requiring him 
to summon the twelve persons whose names remain upon the list, to appear be
fore such justice at the time and place named therein, to make a jury for the 
trial of the cause. [R., § 5069; C , '51, § 3334.] 

6073. J u r o r s s u m m o n e d . 4675. The officer to whom such venire is 
delivered must forthwith summon such jurors, and return the venire to the jus
tice within the time therein specified, naming the persons summoned and the 
manner of service. [R., § 5070; C , '51, § 3335.] 

6074. N a m e s of jurors . 4676. The names of the persons returned as 
jurors shall be written on separate ballots, folded each in the same manner as 
nearly as possible, and so that the name be not visible, and shall, under the di
rection of the justice, be deposited in a box or other convenient thing. [R., 
§ 5071; C , ' 5 i ; § 3336.] 

6075. D r a w i n g . 4677. The justice must then draw out six of the bal
lots successively, and if any of the persons whose names are drawn do not 
appear, or are challenged, or are set aside, such further number must be drawn 
as will make a jury of six, after all legal challenges have been allowed. [R., 
§5072; C , ' 5 1 , § 3337.] 

6076. Chal lenges . 4678. The same challenges may be taken by either 
party to any individual juror as on the trial of an indictment for a misde
meanor, but no challenge to the panel is allowed. [R., § 5073; C , '51, § 3338.] 

6077. Ta le smen . 4679. If any of the jurors named in the venire cannot 
be found, or do not attend, or are challenged by either party, so that a suffi
cient number cannot be obtained, the justice may direct the officer to summon 
any by-stander or others who may be competent, and against whom no suffi
cient cause of challenge appears, to act as jurors. [R.. § 5074; C , '51, § 3339.] 

6 0 7 8 . F a i l u r e to r e t u r n ; n e w v e n i r e . 4680. If the officer by whom 
the venire is received do not return it as required, he may be punished by the 
justice as for contempt, and the justice shall issue a new venire for the sum
moning of the same jurors, upon which the same proceeding shall be had as 
upon the one first issued. [R., § 5075; C , '51, § 3340.] 

6079. J u r y o f s i x . 4681. When six jurors appear and are accepted, they 
shall constitute the jury. [R.. § 5076; C , '51, § 3341.] 

6080. O a t h . 4682. The justice must thereupon administer to them the 
following oath or affirmation: You do swear (or you do solemnly affirm, as 
the case may be), that you will well and truly try the issue between the state 
of Iowa and the defendant, and a true verdict give according to the evidence. 
[R., §5077; C , ' 5 1 , § 3342.] 

TRIAL AND JUDGMENT. 

6081. P r o c e e d i n g s of j u r y . 4683. After the jury are sworn they must 
sit together and hear the proofs and allegations of the parties, which must be 
delivered in public. After which, they may either decide in court or retire 
for consideration. [R., § 5078; C , '51, § 3343.] 
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6082. Ret i re w i t h officer; oath. 4684. If they do not immediately 
agree, they must retire with the officer, who shall be sworn to the following 
effect: "You do swear that you will keep the jury together in some private 
and convenient place, without meat or drink, unless otherwise ordered by the 
court; that you will not permit any person to speak to them, nor speak to 
them yourself, unless it be to ask them whether they have agreed upon a ver
dict, and that you will return them into court when they have so agreed." 
[R., § 5079; C , '51, § 3344.] 

6083. Verdic t . 4685. When the jury have agreed upon their verdict, 
they must deliver it publicly to the justice, who shall enter it on his docket. 
[R., § 5080; C , ' 5 1 , § 3345.] 

6084. Kept together . 4686. The jury must be kept together after the 
cause is submitted to them, until they have agreed upon and rendered their 
verdict, unless, for good cause, the justice sooner discharge them. [R., § 5081; 
C , '51, § 3346.] 

6085. Discharged. 4687. If the jury be discharged as provided in the 
last section, the justice may proceed again to the trial in the same manner as 
upon the first tr ial; and so on until a verdict is rendered. [R., § 5082; C , '51 , 
§ 3347.] 

6086. J u d g m e n t . 4688. When the defendant pleads guilty, or is con
victed, either by the justice or by a jury, the justice shall render judgment 
thereon, or fine, or imprisonment, as the case may require, being governed by 
the rules prescribed for the district court, as far as the same are applicable, in 
rendering such judgment. [R., § 5083; C , '51, 3348.] 

6087. Imprisonment for non-payment of fine. 4689. A judgment 
that the defendant pay a fine may also direct that he be imprisoned until the 
fine is satisfied. [R., § 5084.] 

There can be no imprisonment for non-payment of a fine unless the judgment so orders: 
Lanpher v. Dewell, 56-153. 

See, further, g 5894 and notes. 

6088. D e f e n d a n t d ischarged. 4690. When the defendant is acquitted, 
either by the justice, or bv a jury, he must be immediately discharged. [R 
§ 5085; C., '51, § 3350.] 

6089. Costs ; appeal . 4691. When the defendant is acquitted, the justice 
shall, if he is satisfied that the prosecution is malicious or without probable 
cause, tax the costs against the prosecuting witness and render judgment 
therefor, from which he may appeal to the district court, by there giving no
tice to the justice that he claims such appeal, and the fact of the giving of 
such notice shall be entered on his record by the justice. If notice of appeal 
is given as herein contemplated, the justice shall, without delay, make out, 
sign, and file in the case a full and true statement of all the testimony ad
mitted on the trial, and on which he bases his finding that the prosecution was 
malicious or without probable cause, and shall, without delay, make out a 
transcript of his docket entries, and shall file it, together with the statement 
of the testimony as aforesaid, and all other papers on file in the case, in the 
clerk's office of the district court of the county. And such appeal shall stand 
for hearing in said court at the term thereof commencing next after said papers 
are bled. And said court shall have full power to compel the correction by 
said justice of any error made apparent m his transcript, said statement of 
testimony, or in an\T papers returned by him, or may itself make the necessary 
correction therein, and may, on the papers, in case they shall be submitted to 
it, either affirm or reverse the judgment of the justice, or render such judg
ment as the justice should have rendered in the case. [R., § 5086.] 

An appeal by a prosecuting witness from to him the costs of the prosecution in case of 
the action of a justice of the peace in taxing defendant's acquittal must be taken at the 
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time judgment is rendered, and cannot be peals by the state, held, tha t although the jus-
taken afterwards: State v. Knapf, 61-522. tiee did not tax up the costs to the prosecuting 

Such appeal is to be taken to the district witness, the district court might, on appeal, 
court, and is a criminal proceeding: Ibid. make such taxation under fcj 6i00 (Rev., ^ 5i00) 

The justice is invested with discretion as to without taking further evidence than that in-
the taxation of costs to the prosecutor, and trod need on the trial, provided that was in 
his conclusion cannot be reversed by the dis- itseit sufficient to authorize its act ion: In re 
tr ict court unless he has abused such discre- Trencliard, 16-53. 
tion. While the proceeding in the district Also, held, tha t where the judgment was for 
court is called an appeal, it is in fact a writ defendant, the prosecuting witness might ap-
of error, and the correctness of the judgment peal from an order of the justice taxing to 
of the justice is to be determined by an in- him the costs of prosecution: State v. Roney, 
spection of the record. New or additional 37-30. 
evidence should not be introduced: Slate v. See, further, as to taxation of costs against 
Kerns, 64-308. the prosecuting witness, gj5 5637, 5675, and 

Under Revision, § 5094, which allowed ap- notes. 

6090. Ce r t i f i ca t e Of c o n v i c t i o n . 4692. Whenever a conviction is had 
upon a plea of guilty, or upon trial, the justice must make and sign with his 
name of office, a certificate of such conviction, in which it shall be sufficient 
briefly to state the offense charged and the conviction and judgment thereon, 
and if any fine has been collected, the amount thereof. [R., § 5087; C , '51, 
§ 3351.] 

6091. J u d g m e n t ; h o w e x e c u t e d . 4693. The judgment shall be exe
cuted by a peace officer of the county where the conviction is had, by virtue 
of a warrant under the hand of the justice specifying the particulars of such 
judgment. [R., § 5090; C , '51, § 3354.] 

6 0 9 2 . F i n e ; p a y m e n t t o j u s t i c e . 4694. If a fine bo imposed, and paid 
before commitment, it shall be received by the justice, and by him paid over 
to the county treasurer, within thirty days after the receipt thereof, for the 
use of the schools of the county, as provided by law. [R., § 5091; C , '51, 
§ 3355.] 

6093. P a y m e n t to sheriff. 4695. If the defendant be committed for 
not paying a fine, he may pay it to the sheriff of the county, but to no other 
person, who must, in like manner, within thirty days after the receipt thereof, 
pay it into the county treasury, for the use of the schools in the county, as 
provided by law. [R., § 5092; C , '51, § 3356.] 

6094. Rece ipt . 4696. If the fine, or any part thereof, is paid to the jus
tice or sheriff, he must execute duplicate receipts therefor, one of which he 
must file without delay, with the county auditor. [R., § 5093; C , '51, § 3357.] 

APPEAL. 

6095. H o w taken . 4697. The justice rendering a judgment against the 
defendant, must inform him of his right to an appeal therefrom, and make an 
entry on the docket of the giving of such information, and the defendant may 
thereupon take an appeal, by giving notice orally to the justice, that he ap
peals, and the justice must make an entry on his docket of the giving of such 
notice. [R., § 5095.] 

A p p e a l s f rom j u d g m e n t of j u s t i c e : There 
is no provision for a review of errors of law 
only, in a criminal case tried before a justice 
of the peace. The provisions of g 4846 et seq. 
as to writs of error in civil cases are not ap
plicable in criminal prosecutions: Part of Lot, 
etc., v. State, 1-507; State v. Flinn, 51-133. 

The provisions of this section are applicable 
to trials before a mayor for violation of a city 
ordinance (S 692): State v. Hoag, 46-337. 

The provision of the Revision allowing an 
appeal by the prosecution was held unconsti
tutional so far as it authorized a retrial in the 
district court of a defendant acquitted before 

a justice having jurisdiction of the offense: 
State v. Van Horton, 26-402. 

But under such provision it was held tha t 
where • defendant pleaded guilty the sta te 
might appeal from the judgment upon such 
plea, and m the district court inquiry might 
be made into the circumstances in order to 
settle the amount of fine or punishment, es
pecially where the plea and judgment were 
entered in the absence of prosecutor and be
fore the dav fixed for t r ia l : State v. Tait, 22-
140. 

The receipt of the fine in such case by the 
county treasurer was held not such an accept-
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ance of the adjudication as to bar all right of or committing the party without appeal, what-
appeal by the prosecution : Ibid. ever may be his motives: Anderson v. Park, 

H o w t aken : The mere filing of an appeal 57-69. 
bond does not effect the appeal; it must be The fact that the justice fails to inform de-
taken by giving notice, and if not so taken the fendant of his right to appeal, or fails to make 
case may be stricken from the docket of the an entry of the fact on his docket, does not 
district cour : State v. Leyden, 13-433. render the conviction void. The defendant 

In order to secure an appeal, notice thereof may have the amount of bail fixed in a habeas 
must be given at the time judgment is ren- corpus proceeding, but is not entitled to be 
dered: State v. Knapf, 61-522. discharged without bail: Jaeoby v. Waddell, 

If defendant gives proper notice of appeal 6f-247. 
there is nothing which the justice can do Mere mistake or inadvertence will not excuse 
which will deprive the party of his right to the failure to take an appeal at the time of judg-
such appeal, and therefore the justice cannot ment, and render an appeal afterwards taken 
be liable in damages for refusing an appeal, proper: Cook v. United States, 1 G. Gr., 39. 

6096. Ba i l ; f o r m of bond . 4698. The justice must thereupon enter an 
order on his docket, fixing the amount in which bail may be given by the de
fendant, and the execution of the judgment against the defendant shall not 
be stayed, unless bail in that amount be put in, by an undertaking substan
tially in the following form: 
COUNTY OE . 

A. B. having been convicted before C. D., a justice of the peace of said 
county, of the crime of (here designate it generally as in the information), bj r 

a judgment rendered on the •—— day of , A. D. 18—, and having ap
pealed from said judgment to the district court of said county: 

We, A. B. and' E. F. (or I, E. F.) or (we, E. F . and G. PL), hereby under
take that the said A. B. will appear in the district court of said county, a t the 
term thereof to which the appeal is returnable, and abide the judgment of 
said court, and not depart without leave of the same, or that we (or I, as the 
case may be) will pay to the state of Iowa the sum of dollars (the 
amount of bail fixed). A. B. 

t E. E. 
(As the case may be.) 

Acknowledged before, and accepted by me, at , in the township of —-—, 
this day of , 18—. C. D., 

[R., § 5096; C , '51, § 3359.] Justice of the Peace. 

This bond provides only for appearance of defendant, and not that he will pay the amount 
adjudged against him on appeal: Stale v. Beneke, 9-203. 

6 0 9 7 . Q u a l i f i c a t i o n s . 4699. The bail must possess the qualifications, 
must justify, and must be taken in the same manner prescribed in chapter 
thirty-eight of this title, and the same proceedings had in all respects, as nearly 
as applicable, except as in this chapter otherwise provided. [R., § 5097.] 

6098. B y w h o m taken . 4700. The bail may be taken by the justice 
who rendered the judgment, or by any magistrate in the county who has au
thority to admit to bail, or by the district court or the clerk thereof. [R., 
§ 5098.] 

6 0 9 9 . W i t n e s s b o u n d over . 4701. When an appeal is taken, the jus
tice must cause all material witnesses to enter into an undertaking, as in a 
case where a defendant is held to answer on a preliminary examination, to 
appear and testify on the trial of the appeal in the district court, at the term 
at which it is returnable, and shall, as soon as practicable, and at least ten 
days before the first day of such term of the district court of the county, file 
in the office of the clerk thereof a certified copy of the entries on his docket, 
together with all the undertaking's and papers in the case. [R., § 5099; C , 
'51, § 3360.] 

For similar provisions in case of preliminary examination, see §§ 5631-5634 and notes. 
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TKIAL IN DISTBICT COURT. 

6100. Trial w h e n appealed . 4702. The cause, when thus appealed, 
shall stand for trial anew in the district court, in the same manner that it 
should have been tried before the justice, and as nearly as practicable as an 
issue of fact upon an indictment, without regard to technical errors or defects 
which have not prejudiced the substantial rights of either party; and the 
court has full power over the case, the justice of the peace, his docket entries, 
and his return, to administer the justice of the case according to the law, and 
shall give judgment accordingly. [R., § 5100; C , '51, §§ 3361-4.] 

On appeal the case stands for trial anew, Where , upon the trial before the justice, 
and such trial is to be conducted in the same two of the counts of the information were 
manner as the first or original t r ia l : State v. withdrawn, and defendant was convicted on 
Doiv, 74-141. a third, held, tha t it was error, on an appeal 

An appeal brings up the case on its merits, to the district court, to convict defendant on 
There is no method by which defendant may the two counts which had been withdrawn 
secure a review of errors of law only: State before the just ice: State v. Shilling, 10-106. 
V. Flinn, 51-133. Where defendant was tried before a justice 

A n appeal brings the case into the district upon an information containing several counts, 
court for trial on its merits, and the court and was found guilty and sentenced for one 
should disregard all merely technical errors offense, held, that on appeal he was subject 
or defects not prejudicing the substantial to retrial upon all the counts, and could not 
r ights of the parties, such, for instance, as insist upon having been acquitted as to any of 
tha t upon change of venue the case was sent t h e m : State v. Mailing, 11-239. 
to the wrong jus t ice : State v. McEvoy, 68- Defendant cannot, upon trial of an appeal 
355. in the district court, have the cause remanded 

If no plea is entered of record by the justice to the lower court in which it was tried, with 
of the peace it may be entered by the district directions for further proceedings therein, as 
court on the trial of the appeal: State v. to g ran t a change of venue it must be tried 
MeCombs, 13-426. in the district cour t : Ottumwa v. Schaub, 52-

An appeal waives any irregularities in the 515. 
proceedings before the just ice: Ibid. As defendant may be tried without a ju ry 

A defendant who has pleaded guilty before before a justice, the provisions of this section 
the justice, and been sentenced upon such authorize the waiver of the jury on trial of 
plea, may, on appeal, withdraw the plea as an appeal from the justice, although the j u ry 
provided in § 5747 with reference to proceed- cannot be waived in criminal prosecutions 
ings upon an indic tment : State v. Kraft, 10- originally commenced in the district cour t : 
330; State v. Oehlslager, 38-297; State v. Far- State v. Ill, 74-441. 
lee, 74-451. See, further, § 6089 and notes. 

6101. A p p e a l n o t d i smis sed . 4703. No appeal from the judgment of 
a justice of the peace in a criminal case shall be dismissed. [R., § 5101.] 

6102. J u d g m e n t enforced. 4704. If any proceedings be necessary to 
carry the judgment upon the appeal into effect, they shall be had in the dis
trict court. [R., § 5102.] 

6103. A p p e a l t o s u p r e m e court . 4705. Either party may appeal from 
the judgment of the district court, to the supreme court, in the same manner 
as from a judgment in a prosecution by indictment, and the defendant may 
be admitted to bail in like manner, and similar proceedings shall be had on the 
appeal in all respects, as nearly as applicable. [R., § 5103; C , '51, § 3366.] 

6104. J u d g m e n t u p o n appeal . 4706. The same proceedings shall be 
had to carry into effect the judgment of the supreme court upon the appeal, 
as if it had been taken from a judgment prosecuted by indictment. [R., 
§5104; C , ' 5 1 , § 3367.] 

C H A P T E R 53. 

OF PBOOEEDINGS B E F O E E POLICE AND CITY COTFBTS I N INCOBPOBATED CITIES AND 

TOWNS. 

6 1 0 5 . Proceed ings i n po l i ce cour t s . 4707. The proceedings in police 
and city courts in incorporated cities and towns, in criminal cases within their 
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jurisdiction, shall be regulated by the provisions of this code, when not other
wise regulated by law. [R., § 5105.] 

This section does not give a defendant on t he state of Iowa refers t o such c r imina l pros-
trial in the police court for violation of a city ecutions as shall be insti tuted and prosecu ted 
ordinarce the r ight to a change of venue : before a t r ibunal provided for in the cons t i tu-
Zelle v. McHenry, 51-572. tion under the statutes of the state, a n d does 

A proceeding before a magistrate in t he not refer to prosecutions for violations of ci ty 
name of the city accusing defendant of the ordinances: Davenport v. Bird, 34-524. 
violation of a city ordinance is a criminal A proceeding for a violation of a c i t y ordi-
prosecution: Davenport v. Bird, 34-524. nance may be brought in the name of t h e city 

The violation of an ordinance of a city pun- when so provided by law or o rd inance ; bu t if 
ishing acts therein specified by a fine is a such prosecution is brought in the n a m e of t he 
crime, and a prosecution to enforce the pun- state, wi thout objection there to un t i l upon 
ishment is a criminal proceeding: Jaquith v. appeal, an objection upon tha t g r o u n d will 
Royee, 42-406; State v. Vail, 57-103. not be sustained: State v. King, 37-462. 

A proceeding before a mayor of an incor- An appeal by a city in a proceeding com-
porated town to punish the violation of an menced in its name before a mayor b y infor-
ordinance is in the nature of a criminal pros- mation to punish for the violation of a city 
ecut ion: Columbus City v. Cutcomp, 61-672. ordinance is to be governed by the ru l e s reg-

The provision of the constitution (art. 5, § 8) u la t ing appeals in criminal cases: Columbus 
requiring prosecutions to be in the name of City v. Cutcomp, 61-672. 

C H A P T E R 54. 

OF COMPBOMISING CEETAIN OFFENSES BY LEAVE OF T H E COUBT. 

6106. W h e n a l l o w e d . 4708. When a defendant is prosecuted in a 
criminal action for a misdemeanor, for which the person injured by the act 
constituting the offense has a remedy by a civil action, the offense may be 
compromised as provided in the next section, except when it was committed: 

1. By or upon an officer while in the execution of the duties of his office; 
2. Riotously; or, 
3. With an intent to commit a felony. [R., § 5106.] 
6107. S tay of proceed ings . 4709. If the party injured in such a case, 

appear before the court to which the papers on a preliminary examination are 
required to be returned, at any time before trial, on an indictment for the of
fense, or the trial of an appeal in the district court, and acknowledge in writ
ing that he has received satisfaction for the injury, the court may, in its 
discretion, on payment of the costs incurred, order all proceedings to be 
stayed upon the prosecution, and the defendant to be discharged therefrom. 
But in that case the reasons for the order must be set forth therein, and en
tered upon the minutes. [R., § 5107.] 

6108. Order a bar. 4710. The order authorized by the last section is a 
bar to another prosecution for the same offense. [R., § 5108.] 

6109. Otherwise n o t a l l o w e d . 4711. No public offense can be com
promised, nor can any proceedings for the prosecution or punishment thereof, 
upon a compromise, be stayed, except as provided in this chapter. [R., § 5109.] 

C H A P T E R 55. 

OF PAEDONS AND THE BEMISSION OF F I N E S AND FOBFBITUBES. 

6 1 1 0 . B y g o v e r n o r . 4712. The governor shall have power to remit fines 
and forfeitures upon such conditions and with such restrictions and limitations 
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as he may think proper. After conviction of murder in the first degree no 
pardon shall be granted by the governor until he shall have presented the 
matter to, and obtained the advice of, the general assembly thereon. Before 
presenting the matter to the general assembly for their action, he shall cause 
a notice containing the reasons assigned for granting the pardon to be pub
lished in two newspapers of general circulation, one of which shall be published 
at the capital and the other in the county where the conviction was had, and 
if there be no such paper in such county, then in some adjoining county, for 
four successive weeks, the last publication to be at least twenty days prior to 
the commencement of the session of the general assembly to which the matter 
shall be presented. [R., § 5116; C , '51, § 3278; 14 G. A., ch. 136, § 3.] 

A pardon does not operate to discharge the deem sufficient, held, that the person pardoned 
convict from the payment of costs adjudged could not claim a judicial invi stigation as to 
against him on his t r ia l : Estep v. Lacy, 35-419. whether he had violated the condition: Arthur 

The governor may grant a pardon upon con- v. Craig, 48-264. 
dit ions; and where one condition was tha t he As to power of governor to pardon, see 
might revoke it upon such showing as he might Const., art. 4, § 16. 

6111. A p p l i c a t i o n for. 4713. When an application is made to the gov
ernor for a pardon, reprieve, or commutation, or for the remission of a fine 
or forfeiture, he may require the judge of the court, or the district [county] 
attorney, or attorney-general, by whom the action was prosecuted, or the clerk 
of such court, to furnish him without delay a copy of the minutes of the evi 
denee taken on the trial, and of any other facts having reference to the pro
priety of his exercise of his powers in the premises. l i e may also take the 
testimony of such persons bearing upon such application as he may deem ad
visable, and for this purpose is authorized to administer the necessary oath. 
Any person who, in giving such testimony, shall swear falsely, and any person 
who shall knowingly and corruptly make any false statements in an affidavit 
intended to be used in connection with an application for pardon, or for remis
sion of fine or forfeiture, shall be deemed guilty of perjury, and shall be pun
ished therefor as provided by law. [R., § 5120; 14 G. A.., ch. 96.] 

6 1 1 2 . R e t u r n t o s e c r e t a r y o f s t a t e . 4714. Whenever any convict is 
pardoned, or reprieved, or his sentence commuted, or any line or forfeiture is 
remitted, it is the dxity of the officer to whom the warrant is directed, as soon 
as may be after executing the same, to make a return in writing thereon to 
the secretary of state, of his doings under the same, and sign the same with 
his name of office, and must also file in the office of the clerk of the court in 
which the conviction was had, or in which it was to have been enforced, a 
certified copy of the warrant and return, the proper entries in relation to which 
shall be made by such clerk. [R., § 5121; C , '51, § 3279.] 

C H A P T E R 56. 

OF ILLEGITIMATE CHILDEEN. 

6 1 1 3 . Compla int . 4715. When any woman residing in any county of 
the state is delivered of a bastard child, or is pregnant with a child, which, if 
born alive, will be a bastard, complaint may be made in writing by any person 
to the district court of the county where she resides, stating that fact, and 
charging the proper person with being the father thereof. The proceeding 
shall be entitled in the name of the state against the accused as defendant. 
[R., § 1416; C , '51, § 848.J 

N a t u r e of p r o c e e d i n g ; c o s t s : An action not a criminal action, and the county is not 
under this and following sections is a civil and liable for costs in case the judgment is in favor 
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of defendant: McAndrew v. Madison County, 
67-54. 

D i s m i s s a l : And held, tha t the mother 
might dismiss the prosecution and release de
fendant, if she chose, or receipt in full for t he 
j udgmen t : Holmes v. State. 2 G. Gr., 501. 

Whether she might settle and receipt in 
full, so as to preclude the county from the 
right to resort to this proceeding to compel 
the putative father to execute a bond, wi th 
surety, to indemnify the county, quaire; but 
she may thus preclude herself and the county 
from the right to maintain the proceeding to 
secure to her the maintenance of the chi ld: 
Black Hawk County v. Cotter, 32-125; State 
v. Noble, 70-174. 

J u r i s d i c t i o n : The action cannot be main
tained outside of the jurisdiction within which 
it arose, but a judgment therein is entitled to 
full faith and credit in any other state. (So 
held in relation to such proceeding, under the 
statutes of Indiana): State of Indiana v. Hel-
mer, 21-370. 

P r o c e d u r e under prior statutes discussed: 
Mills County v. Hamaker, 11-206. 

L i m i t a t i o n : The action is not barred in 
two years after pregnancy. It is not a pro
ceeding for a s tatutory penalty within the 
provisions of § 3734: State v. Laughlin, 73-3.31. 

O b j e c t of t h e p r o c e e d i n g : The proceed
ing is a civil action of a summary nature, in
tended to secure the maintenance of the bas
tard, to the end that in no event shail the 
public become chargeable therewith. There
fore, where another person was chargeable for 
the maintenance of the bastard, by virtue of 
having married the mother while- enaiente, 
knowing the fact, and therefore standing to 
the child in loco parentis, held, thai, the pro
ceeding could not be maintained: State v. 
Shoemaker, 62-343. 

If the child is not born alive, an action, if 
already commenced, abates, and no judgment 
can be rendered for maintenance, nor ior 
costs. In no event can the defendant be lia
ble for lying-in expenses and medical attend
ance upon the mother : State v. Beatty, 61-307. 

I t is not improper, in a bastardy proceeding, 
to inform the ju ry that the object of the pro
ceeding is to protect the county from the ex
pense of keeping an illegitimate child: State 
v. Pratt, 40-631. 

After recognition of an illegitimate child 
the father is liable for its support under the 
provisions of £§ 2119, 3671: Stale v. Hastings, 
74-574. 

E v i d e n c e : The provisions of §§ 5957, 5958, 
requiring corroboration of the testimony of an 
accomplice, or of that of the prosecutrix, in 
case of rape, seduction, etc., to warrant a 
conviction m a criminal prosecution, are not 
applicable in tiiis proceeding. Neither need 
the case against defendant be made out be
yond a reasonable doubt ; a preponderance of 
evidence is sufficient: State v. MeClothlen, 
56-544. 

But this rule applies to the question of guilt 
or innocence upon the whole case, and does 
not dispense with the force and effect to be 
given to presumptions arising from facts dis
closed in evidence; and where it appeared 
that the child was born three months after 
the marriage of prosecutrix, held, tha t the 
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presumption would arise tha t the child was be
gotten by the person to whom prosecutrix was 
married, and tha t unless this presumption was 
rebut ted by clear, satisfactory and conclusive 
evidence, there would not be a preponderance 
of evidence such as to war ran t conviction of 
defendant : State v. Bomaine, 58-46. 

Where the prosecutrix, after cohabiting 
wi th defendant, re turned to his house, held, 
t ha t proof that defendant had knowledge of 
declarations by her tha t she did so for the 
purpose of becoming the mother of a child 
and holding him for its support was not perti
nent in his behalf: State v. Pratt, 40-631. 

The fact t ha t the j u ry find tha t prosecutrix 
had connection with other men will not pre
clude them from rinding defendant to be the 
father of the child: Ibid. 

In such a proceeding it is a lways allowable 
to show unchaste conduct wi th a man other 
t h a n the defendant, and especially if the cir
cumstances are such as not to preclude the 
possibility that the other was the father of 
the child: State v. Ka,rver, 65-53. 

Whore the complainant has been guil ty of 
illicit intercourse with a m a n other than the 
defendant, it is competent to show such fact 
as a circumstance to be used in corroboration 
of the defendant in denying the paterni ty of 
the child; and this circumstance may become 
very important if it is shown who the other 
man was, and that his intimacies and oppor
tunities continued unt i l after the child in 
question was begot ten: State v. Woochvorth, 
65-141. 

Evidence of the fact t ha t complainant was 
accustomed, before and after the t ime the 
child was conceived, to occupy the same bed 
with a person who might have been the father 
of the child, is admissible as tending to affect 
the credibility of her test imony charging de
fendant with the child's pa te rn i ty : State v. 
Bead, 45-469. 

A child over two years of age, whose pater
ni ty is in question in a bastardy proceeding, 
may be exhibited to the ju ry for the purpose 
of showing the resemblance between the child 
and the defendant. And held not error to 
allow counsel to call at tention to alleged re
semblances, the ju ry being instructed that if . 
they did not clearly see the resemblance they 
should disregard all claims based thereon: 
State v. Smith, 54-104. 

Evidence that prosecutrix was pregnant a t 
the t ime of the alleged intercourse not only 
tends to corroborate defendant in testifying 
tha t he did not have connection wi th prosecu
tr ix, but shows tha t he was not the father of 
the child, even if he did have connection with 
prosecutrix as alleged: State v. Smith, 61-538. 

Also held, t ha t evidence tha t the child was 
prematurely born did not corroborate the tes
t imony of prosecutrix tha t defendant had con
nection wi th her at a t ime which was too i,oar 
the birth of the child to allow full period of 
gestat ion: Ibid. 

Evidence in a particular case held sufficient 
to support a verdict against the defendant: 
State v. Quintan, 59-362. 

In a particular case, held, t ha t under the 
evidence the instructions were not as favorable 
to the defendant as they should have been: 
State v. Smith, 61-538. 
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6114. F i l i n g ; not ice . 4716. Upon the filing of the complaint, the clerk 
shall cause notice to be given to the person so charged as in an ordinary ac
tion. [R , § 1417; C , '51, § 849.] 

6115. Lien created. 4717. From the time of the filing of such com
plaint, a lien shall be created upon the real property of the accused in the 
county where the action is pending, for the payment of any money and the 
performance of any order adjudged by the proper court. [ R , § 1418; C , '51, 
§ 850.] 

6116. A t t a c h m e n t . 4718. If the complaint is verified, the district judge 
may order an attachment to issue thereon without bond, which order shall 
specify the amount of property to be seized under the attachment, and may 
be revoked at any time by such judge or the district court, on a showing made 
to either for a revocation of the same, and on such terms as such court or 
judge may deem proper in the premises. 

6117. Dis tr ic t a t t o r n e y p r o s e c u t e . 4719. The district [county] attor
ney, on being notified of the facts justifying a complaint as contemplated in 
section four thousand seven hundred and fifteen of this chapter [§ 6113], or of 
the filing of such complaint, shall prosecute the matter in behalf of the com
plainant. 

6118. I s s u e ; h o w tr ied. 4720. The issue on the trial shall be " g u i l t y " 
or " not guilty," and shall be tried as an ordinary action. [R , §§ 1419, 1422; 
0., '51, §§ 851, 854.] 

6119. J u d g m e n t a n d e x e c u t i o n . 4721. If the accused be found guilty, 
he shall be charged with the maintenance of the child in such sum or sums 
and in such manner as the court shall direct, and with the costs of the suit; 
and the clerk may issue execution for any sum ordered to be paid immedi
ately, and afterwards, from time to time, as it shall be required to compel com
pliance with the order of the court. [R , §§ 1423-4; C , '51, §§ 855-6.] 

The judgment may be enforced in another costs. In no event can the defendant be liable 
state: State of Indiana v. Helmer, 21-370. for lying-in expenses and medical attendance 

If the child is not born alive, an action, if upon the mother: State v. Beatty, 61-307. 
already commenced, abates, and no judgment See, further, notes to § 6113. 
can be rendered, for maintenance, nor for 

6120. Change of order . 4722. The court may, at any time, enlarge, 
diminish or vacate any order or judgment rendered in the proceeding herein 
contemplated, on such notice to the defendant as the dcourt or judge may 
prescribe. 

The court has the power to vacate such an tion to support his child under § 2119: State v, 
order, and it may do so if it thinks that it is Hastings, 74-514. 
better to hold defendant to the general obligar 



CODE, §§ 4723-4727.] IMPRISONMENT FOR PUBLIC OFFENSES. 1731 

TITLE XXVI. 
OF THE DISCIPLINE AND GOVERNMENT OF PRISONS, AND OF THE PENITEN

TIARY, ITS GOVERNMENT AND DISCIPLINE. 

C H A P T E R 1. 

OF IMPRISONMENT FOE PUBLIC OFFENSES, AND T H E DISCIPLINE OF PRISONS. 

6121. J a i l s ; for w h a t used . 4723. The common jails now erected, or 
which may hereafter be erected in the several counties in this state, in charge 
of the respective sheriffs, are to be used as prisons: 

1. For the detention of persons charged with an offense, and duly committed 
for trial or examination; 

2. For the detention of persons wrho may be duly committed to secure their 
attendance as witnesses on the trial of any criminal cause; 

3. For the confinement of persons pursuant to sentence upon conviction for 
any offense, and of all other persons duly committed for an}7 cause authorized 
by law; 

4. The provisions of this section extend to persons detained or committed 
bv authority of the courts of the United States as well as the courts and mag
istrates of this state. [R , § 5122; C , '51, § 3103.] 

6122. Keeper ' s d u t y . 4724. I t is the duty of the keeper of the jail of 
the county to see that the same is constantly kept in a cleanly and healthy 
condition, and he must pay strict attention to the personal cleanlmess of all 
the prisoners in his custody as far as may be. Each prisoner must be fur
nished daily with as much clean water as may be necessary for drink and for 
personal cleanliness, and with a clean towel and shirt once a week, and must 
be served three times each day with wholesome food, which must be well 
cooked, and in sufficient quantity. [R , § 5123; 0., '51, § 3104. J 

6123. Sherif f 's d u t y . 4725. The sheriff of the county must keep a true 
and exact calendar of all prisoners committed to any prison under his care, 
which calendar must contain the names of all persons who are committed, 
their place of abode, the time of their commitment, the time of discharge, the 
cause of commitment, the authority that committed them, and description of 
their person; and when any prisoner is liberated, such calendar must state the 
time when, and the authority by which such liberation took place; and if any 
person escape, it must state particularly the time and manner of such escape. 
[R , §5124; C , '51, § 3105.J 

6124. Keturn calendar to district court. 4726. At the opening of 
each term of the district court within his county, the sheriff must return a 
copy of such calendar under his hand to the judge of such court; and if any 
sheriff neglect or refuse so to do, he shall be punished by fine not exceeding 
one hundred dollars. [R , § 5125; C , '51, § 3106.] 

6125. "What furn i shed p r i s o n e r s . 4727. The keeper of each jail must 
furni'h necessary bedding, clothing, fuel, and medical aid for all prisoners 
under his charge, and keep an accurate account of the same. | R , § 5127; C , 
'51, § 3108.] 

6126. Separate apartments for females. 21 G. A., ch. 176, § 1. All 
jails and prisons now erected or which may be hereafter erected in the sev-
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eral counties and cities in this state, shall be provided with a separate apart
ment for the detention of females in such jail or prison. 

6127. Females detained in separate apartments. 21 G. A., ch. 176, 
^ 2. All females detained in such jail or prison shall be so detained only in the 
female apartment thereof, and it shall be unlawful for any sheriff or keeper of 
any jail to detain at the same time both males and females in the same apart
ment. 

6 1 2 8 . W h e n j a i l t a k e s f i re . 4723. Whenever, by reason of any jail 
being on fire, or any building contiguous or near to a jail being on fire, there 
be reason to apprehend that the prisoners confined in such jail may be injured 
or endangered thereby, the sheriff or keeper of such jail may, at his discre
tion, remove such prisoners to some safe and convenient place, and there con-
line them so long as mav be necessary to avoid such danger. [R , § 5128; C , 
'51, § 3109.] 

INSPECTORS OF JAILS. 

6 1 2 9 . W h o c o n s t i t u t e . 4729. In each county of this state the judge of 
the circuit [district] court and district [county] attorney are inspectors of the 
jails respectively, and have power, from time to time, lo visit and inspect the 
same, and inquire into all mailers connected with the government, discipline, 
and police of such prisons. , R , § 5129; 0., '51, § 311 O.J 

6 1 3 0 . T h e i r d u t y . 4730. It is the duty of such inspectors to visit and 
inspect such prisons twice eaci year, and at the next distinct court which is 
thereafter held in their county, to present to such court on the first day of its 
sitting, a detailed report of the condition of such prisons at the tune of such 
inspection. [R , § 5130; C , '51, § 3111.] 

6 1 3 1 . R e p o r t . 4731. Such report must state the number of persons con
fined in such prison, and for what cause respectively, the number of persons 
usually contined in one room, the distinction, if any, usually observed in the 
treatment of the prisoners, the evils, if any, found to exist m such prisons; and 
particularly whether any provisions of this chapter have been violated or neg
lected, and the cause of such violation or neglect. [R, § 5131 ; C , '51, § 3112.] 

6 1 8 2 , Might t o i n s p e c t . 4732. The keepers of such prisons shall admit 
the said inspectors, or any of them, into any part of such prisons, to exhibit 
to them on demand, all the books, papers, documents, and accounts pertaining 
lo the prison or to the prisoners confined therein, and to render them every 
other facility in their power to enable them to discharge the duties above pre
scribed. [R, § 5132; C , '51, § 3113. J 

6 1 8 3 , M a y s w e a r officers. 4733. For the purpose of obtaining the 
necessary information to enable them to make such reports as is above re
quired in this chapter, the said inspectors have power to examine on oath, to 
be administered by either ot diem, any of the officers of such prison, or any 
of the prisoners therein. [11., ^ 5133; C , '51. § 3114.] 

6 1 8 4 , R e f r a c t o r y p r i s o n e r s . 4734. If any person confined in any jail 
upon a conviction or charge oi any offense, is refractory or disorderly, or if he 
wilfully destroy or injure any article of bedding, or other furniture, door, or 
window, or any other part of such prison, the sheriff of the county, after due 
inquiry, may chain and secure such person, or cause him to be kept in solitary 
confinement not more than ten days lor a n y o n e offense; and during such 
solitary confinement he may be led with bread and water only, unless other 
food is necessary for the preservation of his health. [R , § 5f34; C , '51, 
§ 3115.J 

6 1 3 5 , E x p e n s e s of j a i l . -/f35. All charges and expenses of safekeep
ing, and maintaining convicts and persons charged with public offenses and 
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committed for examination or trial to the county jail, shall be paid from the 
county treasury, the accounts therefor being first settled and allowed by the 
board of supervisors; except prisoners committed or detained by the authority 
of the courts of the United States, in which cases the United States must pay 
such expenses to the county. [R , § 5135; C , '51, § 3116.] 

Tin's section does not authorize the sheriff to iff, acting in good faith, cannot be controlled 
receive any further fees for taking charge of by the Loan! of supervisors. The person fur-
prisoners, etc., than as provided by gsj 5056, nishing clothing upon the sheriff's request is 
5057: Grubb v. Louisa County. 40-314. And only bound to Know tha t it is for prisoners, 
the county is not liable for the service of a and suitable, and, perhaps, necessary: Felden-
jailer employed by the sheriff: McDonald v. l,eimcr v. Woodbury County, 56-379. 
Woodbury County, 48-404. The county is liable for necessaries for a 

While the sheriff is entitled to reasonable prisoner, a l though by reason of his condition 
compensation as here provided, he cannot sue it is impossible to confine him in j a i l : Miller 
the county therefor until bin account has been v. Dickinson County. 68-103. 
presented for settlement and allowance: Mar- An order made by a justice issuing a war-
urn v. Fremont County, 11-463. r an t for arrest, t ha t the sheriff keep the pris-

A person furnishing clothing to prisoners on oner in some safe place and provide for his 
the sheriff's request may maintain an action necessities unti l he is able to be brought before 
against the county therefor, and while only a magistrate for trial, is a nullity and has no 
necessary clothing can be procured at the ex- effect upon the liability of the coun ty : Ibid. 
pense of the county, the discietion of the sher-

HABD LABOTJ. 

6 1 3 6 . M a y b e r e q u i r e d . 4736. Any able-bodied male person over the 
age of sixteen years, and not over the age of fifty years, now or hereafter con
fined in any jail in this state, under the judgment of au}T court of record or of 
any other tribunal authorized to imprison for the violation of any law, ordi
nance, by-law, or police regulation, may be required to labor during the w hole 
or part of the time of his sentence, as hereinafter provided, and such court or 
other tribunal, when passing final judgment of imprisonment, whether foi* 
non-payment of line or otherwise, shall have the power to determine, and shall 
determine, whether such imprisonment shall be at hard labor or not. [ R , 
§ 5126; C , '51, § 3107; 13 G. A., ch. 69, § 1.] 

Where the judgment of a court of general 47-597; State v. Jordan, 39-387; In re Jor-
jurisdiction is that tne defendant shall be mi- dan, 39-394; State v. Anwerda, 40-151. 
prisoned at hard labor as provided b}r this sec- Where the ju ry found defendant guilty of 
tion, it will be presumed that the tacts as to in order in the first degree and directed tha i 
age, etc., necessary to warrant such judgment he should be punished by imprisonment *i t he 
were shown to the cour t : State v. Wiustrand, penitentiary at hard labor for life, and in re.i-
37-110, 113. der 'ng judgmen t the court sentenced to mi-

A judgment may direct that defendant be prisonment in the penitentiary for life, held, 
confined to hard labor at the rate of $1.50 per tha t the judgmen t must be presumed to mean 
day (§ 6141), but it cannot direct that he be imprisonment a t hard labor, and sufficiently 
confined at tha t rate unti l the judgment is corresponded wi th the verdict : State v. Cole, 
paid. The duration of the impruonme' i l is to 63-695. 
be determined by § 5894: Keokuk v. Dressell, 

6187. On highways, public grounds and buildings. 4737. Such 
labor may be on the streets or public highways on or about public building or 
grounds, or at such other places in the county where confined, and during 
such reasonable time of the day as the person having charge of the prisoners 
may direct, and not exceeding eight hours per day. [13 G. A., ch. 61), § 2.] 

Section considered: In re Jordan, 39-394. And see notes to § 6136. 

6138. Under whose direction. 4738; 21 G. A., ch. 153. In case the 
sentence be for the violation of any of the statutes of the state, the shei'iff of 
the county where the imprisonment is, shall superintend the performance of 
the labor herein contemplated, and shall furnisii the tools and materials, if 
necessary, to work with, at the expense of the county in which the convict is 
confined, and such county shall be entitled to his earnings. Such labor shall 
be performed under the direction of the board of supervisors and in accord-
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ance with such regulations as said board shall make, not inconsistent with sec
tion four thousand seven hundred and thirty-seven of the code [§ 6137] and 
such labor shall not be leased. [Same, § 3.] 

6 1 3 9 . F o r v i o l a t i o n of c i ty ord inance . 4739. When the imprison
ment is pursuant to the judgment of any court, police court, police magistrate, 
mayor, or other tribunal of any incorporated city or town, for the violation 
of any ordinance, by-law, or other regulation, the marshal shall superintend 
the performance of the labor herein contemplated, and shall furnish the tools 
and materials, if necessary, at the expense of the city or town requiring the 
labor, and such city or town shall be entitled to the earnings of its convicts. 
[Same, § 4.] 

6 1 4 0 . Officer t o p r e v e n t escapes . 4740. The officer having charge of 
any convicts for the purpose specified in this chapter, may use such means as, 
and no more than, are necessary to prevent escape, and if any convict attempt 
to escape, either while going from or returning to the jail, or while at labor, 
or at any time, or if he refuse to labor, the officer having him in charge, after 
due inquiry may, to secure such person, or to cause him to labor, use the 
means authorized by section four thousand seven hundred and thirty-four of 
this chapter [§ 6134]; provided, such punishment shall be inflicted within the 
jail or jail inclosure for refusal to work and shall not be considered as any 
part of the time for which the prisoner is sentenced. [Same, § 5.] 

6 1 4 1 . P r i s o n e r s c r e d i t e d fo r labor . 4741. For every day's labor per
formed by any convict under the provisions hereof, there shall be credited on 
any judgment for fine and costs against him, the sum of one dollar and fifty 
cents, and no person shall be entitled to the benefits of the law providing for 
the liberation of poor convicts, if, in the opinion of the sheriff, the judgment 
may be satisfied by the labor of the person as herein authorized. [Same, § 6.] 

Under this section a judgment may direct ing, that in his opinion the judgment could 
t h a t defendant be confined to hard labor a t not be satisfied by the labor of the convict, 
the rate of $1.50 per day, but it cannot direct under the provisions of this section, a subse-
tha t he be confined at tha t rate until the judg- quent pleading stating a contrary opinion on 
ment is paid. The duration of the imprison- the part of the sheriff will not operate to pre-
ment is determined by § 5894: Keokuk v. -vent the convict's discharge: In re Jordan, 
Dressell. 47-597; State'v. Jordan, 39-387; In 39-394. 
re Jordan, 39-394; State v. Anwerda, 40-151. See, further, §§ 5894, 6087, and notes. 

Where it has been made to appear, by the As to provisions for release of poor convicts, 
sheriff's answer in a habeas corpus proceed- see § 6009. 

6 1 4 2 . Cruel t rea tment . 4742. If any officer or other person treat any 
prisoner in a cruel or inhuman manner, he shall be punished by fine not ex
ceeding one thousand dollars, or b}' imprisonment in the county jail not exceed
ing twelve months, or by both such line and imprisonment. [Same, § 7.] 

6 1 4 3 . P r o t e c t i n g p r i s o n e r s . 4743. The officer having such prisoner 
in charge shall protect him from insult and annoj'ance, and communication 
with others while at labor, and going to and returning from the same, and he 
may use such means as are necessary and proper therefor; and any person 
persisting in insulting, and annoying, or communicating with any prisoner, 
after being commanded b}' such officer to desist, shall be punished by a fine 
not exceeding ten dollars, or by imprisonment not exceeding three days. 
[Same, § 8.J 

C H A P T E R 2. 

OF T H E PENITENTIARY OE THE STATE, AND T H E GOVERNMENT AND DISCIPLINB 

THEREOF. 

6 1 4 4 . A t F o r t M a d i s o n . 4744. The penitentiary at Fort Madison, in 
the county of Lee, shall be maintained as the penitentiary of this state in which 
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convicts sentenced for life or any period of time shall be confined, employed, 
and governed, as hereinafter provided. [E.., § 5136; C , '51, § 3117.] 

WARDEN. 

6145. Shal l g o v e r n . 4745. I t shall be governed by a warden, subject t o 
the supervision of the governor of the state. [E.., § 5173.] 

6146. How chosen; term of office; duties. 4746; 20 G. A., ch. 17. 
The warden shall be elected by joint ballot of the general assembly of the 
state of Iowa, and shall hold his office for two years from the first day of 
April following his election, and until his successor is elected and qualified. 
He shall be the general financial and superintending agent of the state for said 
institution, and shall be held responsible for its government and disciplinary 
regulations, for the receipt and disbursement of all moneys that may be ap
propriated for building, construction, general support, the payment of indebt
edness, or salaries of his under-officers, or for any other purpose whatever in 
connection with said institution, [ft., § 5174.] 

6147. B o n d ; oath . 4747. Before entering upon the discharge of his duty, 
he shall execute a bond payable to the state of Iowa in the penal sum of 
fifty thousand dollars, with not less than five freehold securities, to be ap
proved by the governor, conditioned that he will faithfully discharge all of 
his duties as general superintendent and financial agent of the state for said 
institution; that he will faithfully apply any and all moneys that may come 
into his hands by virtue of his office, to the purpose for which they are appro
priated, and none other; that he will cause to be kept a fair, intelligible, and 
business-like record of all the transactions of a monetary character connected 
with the institution; that he will impartially, and to the best of his ability, 
administer the disciplinary regulations of the institution so as to contribute to 
the health, safe keeping, and profitable employment of the convicts; that he 
will appoint no one to the office of clerk, deputy warden, or guard, through 
favoritism or other personal consideration; and no one without due and 
proper regard to their qualifications for said station; that he will render a 
faithful account of all the transactions of the institution to the governor, or 
his lawfully authorized agent, evei^ thirty days, and as much oftener as he 
may be required; that he will not become directly or indirectly interested in 
any contract for supplying materials, labor, provisions, clothing, or any other 
thing for the use of said penitentiary, whereby any profit may inure to him pri
vately, and that at the expiration of his official term he will surrender all books, 
papers, records, monej^s, or other property or securities belonging to said insti
tution to his successor in office. Said warden shall also take and subscribe an 
oath or affirmation, which shall be indorsed on the back of said bond, that he 
will support the constitution of the United States, and the constitution of the 
state of Iowa, and that he will scrupulously observe all the stipulations and 
conditions of said bond, and faithfully discharge all his duties agreeably to 
law, according to the best of his ability, which bond shall be filed with the 
secretary of state. [It., § 5175.] 

6148. R e s t r i c t i o n s ; c l e r k . 4748. The warden must not carry on nor 
be concerned in the business of trade or commerce during his continuance in 
office; he must reside constantly within the precincts of the prison, and shall 
take charge of the penitentiary, and of all the interests of the state therewith 
connected, and shall appoint some suitable person as clerk, who shall also act as 
commissary under the direction of the warden, and one deputy, and as many 
guards as may be necessary to the safe keeping and government of the con
victs, not exceeding one for every ten convicts under his charge, provided that 
at no time shall there be less than thirteen guards. [R., § 5142; C , '51, 
I 3128.] 
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6149. M o n t h l y report . 4749. The warden shall render to the governor 
of state, between the first and tenth day of every month, and as nearly as 
practicable every thirty days, and as much oftener as the governor may re
quire, a statement under oath, of all the transactions of the institution, includ
ing the receipts and disbursements of funds, for which disbursements he shall, 
in all cases, present the proper voucher, the entering into or discharging con
tracts, the reception and discharge of convicts, the construction, altering, or 
repairing the buildings, walls, etc., and of all his official acts and doings for 
thirty days next preceding the presentation of said monthly report, which 
statement must contain an exact account of all moneys received, together with 
a copy of all proposals received by him and from what source, and on what 
account, and of all moneys paid out, and for what purpose the same were ex
pended, and a succinct account of all his doings as warden during the said 
period, and a reference to his authority for such action. [JR., § 5177.] 

6150. B i e n n i a l r e p o r t . 4750; 22 G. A., ch. 82, § 35. The warden shall, 
in addition to the monthly report provided for in the preceding section, on or 
before the fifteenth day of September next preceding the commencement of 
any regular session of the general assembly, report to the governor, under 
oath, all his acts and doings for the preceding two years, and the general con
dition of the institution financially and otherwise, together with the estimates 
necessary for the next succeeding two years, specifying distinctly the items 
for which those estimates and the basis upon which his calculations are made, 
and the governor may require a like or any other report before any special 
session of the general assembly. [It., § 5178.J 

6151. E n f o r c e d i s c i p l i n e ; d i s c h a r g e officers. 4751. The warden 
shall see that the laws and disciplinary rules and regulations of the institution 
are faithfully executed by his under-officcrs, and obeyed by the convicts; and 
it shall be his duty, upon failure or refusal of any clerk, deputy warden, or 
guard, to discharge their respective duties agreeably to law, forthwith to dis
charge such delinquent, and (ill the vacancy by the appointment of another 
person; and disobedience of the convicts shall be punished by the infliction 
of such penalties as are now provided for by law, and the rules whicli are now 
or may hereafter be prescribed for the government of said institution; pro
vided, that it shall be the duty of the warden to keep a register of all punish
ments inflicted on any convict for disobedience, disorderly conduct, indolence, 
and of the cause for which they were inflicted. [K., § 5179.J 

CLERK. 

6 1 5 2 . B o n d ; o a t h . 4752. The clerk of the penitentiary shall receive his 
appointment from and hold his office during the pleasure of the warden, and 
be in all things responsible to said warden. Before he enters upon the dis
charge of his duties he shall give bond to the state of Iowa in the penal sum 
of five thousand dollars, with two or more freehold securities, to be approved 
b}7 the governor, conditioned that he will keep a fair, honest, impartial, and 
faithful record of the affairs ot the penitentiary, written in a fair round hand, 
with proper indices, upon a system of book-keeping which shall enable him at 
all times to present in a plain and intelligible style the financial condition of 
the institution; that he will discharge all his duties of clerk and commissary 
faithfully, and with direct reference to the best interests of the penitentiary, 
agreeably to law, and that he will not become interested directly or indirectly 
in any contract for furnishing supplies of any nature, kind, or description for 
the use of said institution, and that he will yield strict and implicit obedience 
to the laws, rules and regulations of the institution, and to all the legal orders 
of the warden. He shall, also, take and subscribe an oath, which shall be in
dorsed on the back of said bond, that he will support the constitution of the 
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United States, and the constitution of the state of IoAva, and that he will scru
pulously observe all the conditions, stipulations, and requirements of his bond, 
and will faithfully discharge his duty as clerk and commissary during his con-' 
tinuance in office agreeably to law, according to the best of his judgment and 
ability; which bond shall be filed in the office of the secretary of state, and 
suit thereon may be brought for the violation of any of its conditions in the 
name of the state, for the use of the warden or any other person injured by 
such violation. [JR., § 5180.] 

6153. A c c o u n t s k e p t . 4753. Among other entries to be made in the 
books of the institution, the clerk shall open a separate account in said books 
with the state, and he also shall have a cash, prisoner's fund, construction, re
pairing, provision, bedding and lights, fuel, salaries, hospital, and miscellane
ous accounts, and an account with the lessees of convict labor, and an account 
with each officer and guard; and all the entries belonging to any one of the 
classes, whether they are debits or credits, shall be made under the appropriate 
head; and, in order to enable the warden to render his statements herein pro
vided for to the governor, the clerk shall, whenever required by the warden, 
make out a complete balance-sheet and swear to the same. [B., § 5181.] 

DEPUTY W A R D E N . 

6154. Appointment; bond; oath; duties. 4754; 18 G. A., ch. 154, 
§ 3. The deputy warden shall receive his appointment from the warden, and 
shall hold his office during the pleasure of the warden; and he shall give 
bond and security for a like amount, and in the same manner; and take 
a like oath, and be in all respects subject to like responsibilities with the clerk, 
so far as the same are applicable, l i e shall keep a regular time-table of the 
convict labor and record the same in a book to be kept for that purpose, and 
he shall, moreover, keep a record of all the business under his con tool, and 
return an account thereof, together with an account of the convict labor to 
the clerk at the close of each day. [B., §§ 5182, 5169.] 

GUARDS. 

6155. A p p o i n t m e n t ; b o n d ; oath . 4755. Each of the guards, when 
appointed, shall give bond to the warden, with security to be approved of by 
said warden, in the penal sum of one thousand dollars, conditioned that he 
will faithfully discharge his duty as such guard, agreeable to law and the rules 
and regulations of the prison, and the lawful orders of the warden; and shall 
also take and subscribe an oath, which shall be indorsed on the back of the 
bond, that he will support the constitution of the United States, and the con
stitution of the state of Iowa, and that he will scrupulously observe all the 
conditions and stipulations of his bond; which bond shall be filed in the office 
of the clerk of the penitentiary, and a note thereof made on the record as to 
the date, amount, and name of the principal and his securities. [R., § 5183.] 

6 1 5 6 . T e r m of office. 4756. Guards thus appointed and qualified shall 
hold their offices during the pleasure of the warden. [K., § 5184.] 

CHAPLAIN. 

6157. A p p o i n t m e n t ; d u t i e s . 4757. The warden shall appoint some 
suitable, discreet, minister of the gospel chaplain of the penitentiary, who 
shall hold his office at the pleasure of the warden, and who shall give as much 
of his time as the condition and employment of the convicts will reasonably 
justify, in giving them moral and religious instruction, and who shall, at all 
times, when, in the opinion of the warden, the necessary labor of the convicts 
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or the safety of the prison do not forbid it, have access to the convicts for 
that purpose; and should any of the convicts be illiterate, the chaplain should 

' so instruct them as that he may sustain the character among them of teacher 
as well as spiritual adviser and minister. [JR., § 5185.] 

PHYSICIAN STEWARD. 

6 1 5 8 . D u t i e s . 4758. The physician of the penitentiary shall visit the 
prison once every day, and oftener if necessary; examine personally all sick 
or complaining prisoners reported to him, and prescribe such treatment as in 
his judgment their cases require. [9 G. A., ch. 48, § 1.] 

6 1 5 9 . K e e p r e c o r d . 4759. He shall keep a book, to be called the hos
pital record, in which he shall accurately record the name of the patient, the 
age, occupation, symptoms, disease and treatment. [Same, § 2.] 

6 1 6 0 . E x a m i n e p r i s o n e r o n recept ion . 4760. He shall examine every 
prisoner upon his reception, and make a record of his condition, as to age, 
constitution, habits, health, ability or disability. [Same, § 3.] 

6 1 6 1 . P o s t - m o r t e m e x a m i n a t i o n . 4761. When a prisoner dies, the 
physician may have the privilege of a post-mortem examination, unless objec
tion be made by the relatives of such patient, and shall record the result of it, 
making reference in the record of treatment. [Same, § 4.] 

6 1 6 2 . P u r c h a s e m e d i c i n e s , etc. 4762. He shall have power and au
thority to purchase by concurrence with and assent of the warden, such medi
cines and other things as, in his judgment, are necessary for the use of the 
hospital, and furnish the clerk immediately with the bills of purchase, who 
shall compare them with the articles received. [Same, § 5.] 

6 1 6 3 . M u s t c o n f o r m to ru les . 4763. He shall, when visiting the 
prison, strictly conform to the rules and regulations thereof; he shall express 
no opinion of the ability or disability of a prisoner except in his record, which 
shall be authority. [Same, § 6.] 

6 1 6 4 . G r a d u a t e of m e d i c a l school . 4764. He shall be a graduate of 
some regularly established medical college, and must be possessed of surgical 
instruments sufficient to perform any surgical operation liable to be required. 
[Same, § 7.] 

6 1 6 5 . A p p o i n t m e n t . 4765. He shall receive his appointment from the 
warden, with the concurrence of the governor of the state. [Same. § 8.] 

6 1 C 6 . S t e w a r d ; dut ies . 4766. There shall be a steward nominated by 
him, who shall receive his appointment from the warden, and whose duty it 
shall be to dispense the medicine prescribed by the physician, and to do all 
other things necessary to carry out the treatment as directed. He shall act 
as guard or keeper of the prisoners in the hospital, and shall receive the same 
wages as other day guards or keepers, and be subject to the same rules and 
regulations. [Same, § 9.] 

PENALTIES. 

6 1 6 7 . Officers r e c e i v i n g p e r q u i s i t e s . 4767. JtSTo officer or other per
son employed in or about the penitentiary shall be permitted to receive in any 
way, perquisites for themselves or families, except that the warden shall keep 
his office, and reside with his family in the penitentiary, and shall be fur
nished with a garden of a quarter of an acre, and with fuel, lights, provisions 
for his family and guests, and stationery, from the stock provided for the use 
of the prison. JNor shall they be permitted to receive any compensation or 
reward from any contractor, under penalty of dismissal from their office, and • 
forfeiture of one month's pay; and if any officer procure the escape of any 
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convict, or connive at, aid or assist in the escape of any convict from the peni
tentiary, whether such convict escape or not, he shall be guilty of felony, 
and shall, upon conviction thereof, be sentenced to hard labor in the peniten
tiary for any term not less than one nor more than three years. [B., § 5168.] 

6168. Officers not interested in contracts. 4768. JNo officer of the 
Iowa penitentiary shall be interested directly or indirectly in contracts for 
furnishing such penitentiary with provisions, clothing, or other necessaries, to 
be used in any manner by the inmates of such penitentiary, or for the use of 
such penitentiary, nor shall any or either of such officers be concerned or in
terested in any manner in contracts for buildings of any kind connected wi th 
such penitentiary, or for materials to be used in any such buildings, or in any 
contract for the labor of any convict. [R., § 5170.] 

6169. P u n i s h m e n t for. 4769. Should any officer, in the contemplation 
of the preceding section, be, or become, in any manner interested in contracts 
for furnishing provisions, clothing, or other necessaries for the use of such 
penitentiary, or be, or become, in any manner interested in contracts for build
ings, or the construction of buildings of any kind, in any way connected 
with such penitentiary, or for furnishing material of any kind for the con
struction of such buildings, or in any contract for the labor of convicts, such offi
cer so interested shall, on proof being made of his being so interested, be 
removed from office, and shall forfeit any interest he may have in any such 
contract, and on conviction of being so interested by a court of competent 
jurisdiction, shall be fined in any sum not more than two thousand dollars nor 
less than five hundred dollars. [JR., § 5171.] 

HARD LABOR PROCESS. 

6170. H a r d labor . 4770. All punishment in the penitentiary by im
prisonment must be by confinement to hard labor, and not by solitary im
prisonment; but solitary imprisonment may be used as a prison discipline lor 
the government and good order of the convicts. [R., § 5137; C , '51, § 3118. j 

6171. P r i s o n e r s of U n i t e d States . 4771. Convicts sentenced to hard 
labor in the penitentiary for life, or any term of time by any court of the 
United States held within this state, must be received into the prison by the 
warden thereof, when delivered by the authority of the United States, and 
there kept in pursuance of their sentences. [R., § 5138; C , '51, § 3119.] 

6172. Process e x e c u t e d . 4772. The warden or his deputy shall serve, 
execute, and return all process within the precincts of the prison, and such 
process may be directed to him or his deputy accordingly; and for the doings 
of his deputy, the warden, as well as the deputy, is answerable. [R., § 5144; 
C , '51, § 3130.] 

SUPPLIES FURNISHED ON CONTRACT. 

6173. Estimates; sealed proposals. 4773; 17 G. A.,ch. 186, § 1. All 
articles of food, clothing, bedding, raw materials for manufacture, fuel, and 
other articles that may be necessary for the use of the prison, must be con
tracted for by the year, when such contracts can be advantageously made, in 
the following manner: The warden shall annually make an estimate of the 
quantity of each article necessary for the then next ensuing year, commencing 
on the first day of October of each year, and ending on the last day of Sep
tember thereafter, and advertise that he will receive sealed proposals for fur
nishing and delivering at the prison such articles, or any of them, until the 
first day of October, payments to be made quarterly, stating th"e quantity and 
quality of each article required, the time when each article must be delivered, 
and the terms of payment; which advertisement he shall cause to be inserted 
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in one or more of the papers published in Fort JMadison, and in one or more 
of the papers published at the seat of government of this state, three weeks 
successively, the last publication to be at least one month before the first day 
of October in each year; provided, that the estimates of the warden shall first 
be submitted to, and approved by the governor and council before advertise
ment thereof; and provided further, that all bills shall be submitted to the 
executive council, and that the awards of contracts for supplies shall be ap
proved by such council. [R., § 5145; 0., '51, § 3131.] 

6 1 7 4 . Bi l l s of s u p p l i e s . 4774. The warden must take bills of the quan
tity and price of the supplies furnished for the prison at the time of delivery, 
and must exhibit the same to the clerk, who must compare the same with the 
articles delivered; if the bills are found correct he must enter them with the 
date in a book to be kept for that purpose; in like manner, bills shall be taken 
and entered of all services rendered lor the prison; if any such bill be found 
incorrect the clerk shall omit to enter it, and immediately give notice to the 
warden that the error may be corrected. [R., § 5148; C , '51, § 3134.] 

6 1 7 5 . C o n t r a c t o r t o g i v e s e c u r i t y . 4775. JNo contract can be ac
cepted by the warden unless the contractor give satisfactory security for the 
performance of it. [R., § 5149; C., '51, § 3135.] 

ESCAPE DISCHARGE. 

6 1 7 6 . W h e n p r i s o n e r e s c a p e s . 4776. When any convict escapes from 
the penitentiary, the wrarden shall take all proper measures for his apprehen
sion; and for that purpose he may offer a reward not exceeding fifty dollars, 
to be paid by the state, for the apprehension and delivery of such convict. 
[R., §5160; 0 . , ' 51 , §3147.] 

6 1 7 7 . N o d i s c h a r g e u n t i l e n d of t e r m . 4777. JNo convict can be dis
charged from the penitentiary until he has remained the full term for which 
he was sentenced, to be computed from and including the day on which he 
was received into the same, exclusive of the time he may have been in solitary 
confinement for any violation of the rules and regulations of the prison, unless 
he be pardoned or otherwise released bv legal authority. [B., § 5161; C , '51, 
§ 3148.] 

6 1 7 8 . P r o p e r t y of c o n v i c t . 4778. The warden shall receive and take 
care of any property that a convict may have with him at the time of his en
tering the penitentiary, and, when it may be convenient, to place the same at 
interest for the benefit of such convict; of which property the warden must 
keep an account, and pay the same to such convict on his discharge, or, in 
case of his death, to his representatives, unless the same have been otherwise 
taken and legally disposed of. [R., § 5f62; C , '51, § 3149.] 

8 1 7 9 . On d i s c h a r g e . 4779; 15 G. A., ch. 48. When any convict is dis
charged from the penitentiary, the warden shall furnish transportation to said 
convict to any point within this state that is nearest to his former home or 
friends; or may furnish such transportation to am7 point of a like distance with
out the state. Said transportation shall be furnished by means of tickets for 
passage, an account of which shall be kept by the warden and paid by the 
state. The warden shall also furnish to said convict a suit of common cloth
ing and a sum of money not less than three nor more than five dollars. [R., 
§ 5163; C , '51, § 3150;' 14 G. A., ch. 51.J 

6 1 8 0 . V i s i t o r s . 4780. The warden shall demand and receive of each 
person, not exempt by law, except relatives of a convict confined therein, who 
visits the prison for the purpose of viewing the interior or precincts, a sum of 
twenty-live cents, of which the warden must keep an account, and which 
money shall be applied for the purchase of books for the use of the prison, 
under the direction of the inspectors. [R., § 5164; C , '51, § 3151.] 
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6181. W h o has a r ight to v i s i t . 4781. The following persons are au
thorized to visit the penitentiary at pleasure: The governor, secretary, auditor, 
and treasurer of state, members of the general assembly, judges of the su
preme, district [and circuit] courts, district [county] attorneys of any of the 
districts [counties] of this state, and all regular officiating ministers of the 
gospel; and no other person shall be permitted to go within the walls of 
the prison where convicts are confined except by special permission of the 
warden. [R., § 5165; 0 . , ' 51 , § 3152.] 

6182. Rece ip t s for e x p e n d i t u r e s . 4782. The warden shall see that 
rigid economy is practiced in all matters pertaining to the prison and the em
ployment of the convicts, and that duplicate receipts be taken for all expendi
tures made on account of the prison, one copy of which must be forwarded to 
the auditor of state monthly. [R., § 5166; C., '51, § 3153.] 

APPROPRIATION SUPPORT OE CONVICTS. 

6183. Salaries of officers. 4783; 16 G. A., ch. 156; 17 G. A., ch. 167; 
18 G. A., ch. 200. There is hereby appropriated out of any money in the state 
treasury, not otherwise appropriated, so much as may be necessary to pay 
monthly to the persons herein named the following sums, to wit : To the war
den, one hundred and sixty-six dollars and sixty-seven cents; to the deputy 
warden, one hundred dollars; to the clerk, seventy dollars; to the surgeon, 
fifty dollars; to the chaplain, who shall perform the duties of teacher, seventy 
dollars; to the hospital steward, fifty dollars; to the turnkey, wall guards, 
shop guards, and night guards, fifty dollars. Provided, that the warden shall 
be furnished, in addition to the above, with house rent, fuel and lights for 
himself and family at the expense of the state, but no farther perquisites or 
allowances of any character shall be permitted; and, provided, that on the last 
of each month the warden shall make and file with the auditor of state an affi
davit that during said month he has not directly or indirectly converted to his 
own use any provisions, supplies, waste, or materials belonging to the state, nor 
permitted the same to be done by any officer or person, except as herein pro
vided, which said affidavit must be filed before any warrant shall issue to the 
warden for his own compensation, as provided in this section; and, provided, 
further, that the salaries and compensation allowed in this section shall also 
apply to the additional penitentiary at i n a m o s a , and that the warden be au
thorized to appoint a deputy. [R., § 5192; 9 G. A., ch. 37; ch. 48, § 9; 12 
G. A., ch. 69, § 1.] 

6 1 8 4 . H o w p a i d . 4784. The above sum shall be paid to the warden on 
his requisition, monthly, accompanied with a detailed statement, in such form 
as the auditor shall prescribe, of the number and kinds of guards employed; 
and each statement shall also exhibit the payments made by the money drawn 
on the previous requisition. [12 G. A., ch. 69, § 2.] 

6x85. Support of convicts. 4785; 17 G. A., ch. 83; 19 G. A., ch. 91. 
For the general support of the convicts, there is hereby appropriated the 
monthly sum of nine dollars, or so much thereof as may be necessary to each 
convict in said prison, to be estimated by the average number for the preced
ing month, subject, however, to a deduction from the whole amount for the 
month of the sum charged to the contractors for convict labor for that month. 
[Same, § 3.] 

6 1 8 6 . H o w p a i d . 4786. The sum appropriated by the last section shall 
be paid on the requisition of the warden, accompanied with a statement of the 
number of convicts in his charge, and the amount charged to the contractors 
for that month. [Same, § 4.] 

6 1 3 7 . F a i l u r e of contractors to p a y . 4787. If, for any reason, the 
amount charged to the contractors for any month cannot be collected in time 
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to be available for such support, the governor may, by his order, direct the 
payment of the whole or any part of the eight and one-third dollars per 
month. [Same, § 5.] 

MISCELLANEOUS PROVISIONS. 

6188. Col lect ion of debts d u e . 4788. The state auditor is required to 
take immediate steps to cause to be collected and accounted for all those debts 
owing to the state on account of the penitentiary, or in any manner connected 
therewith, and all outstanding claims of whatever nature which the state may 
have on that account, and to that end he ma}% if he finds it necessary, place 
anj r claim in the hands of the attorney-general for prosecution. [Same, § 6.] 

[The word " whatever," in the fourth line, is erroneously printed " any" in the Code.] 

6189. Sui t for debts . 4789. In all cases where claims have accrued, or 
may hereafter accrue, in favor of the warden of the penitentiary of this state, 
which the warden shall deem it advisable to collect by law, the district [county] 
attorney of the first judicial district shall bring suit upon and collect the same; 
and in case the governor of the state shall so direct, the attorney-general of 
the state shall also give his personal attention to said suits. [9 G. A., ch. 
156, § 2.] 

6190. J u d g m e n t s enforced. 4790. Judgments now or hereafter ren
dered in favor of the warden of the penitentiary, shall be collected upon exe
cution, and the attorney-general, or district [county] attorney, shall have the 
same power to bid upon and purchase property upon such executions as is 
given where judgments are in favor of the state, and the property shall be 
held and disposed of for the use of the penitentiary by the governor, in the 
same manner. [Same, § 3.] 

6191. Actions by or against warden. 4791. All actions founded on 
contract made with the warden in his official capacity, may be brought by or 
against the warden for the time being; and any action for injuries done or oc
casioned to the real or personal property belonging to the state and appropri
ated to the use of the prison, or being under the management of the warden 
thereof, may be prosecuted in the name of the warden for the time being, and 
no such action shall abate by the warden's ceasing to be in office, but his suc
cessor, upon notice, is required to assume the prosecution or defense of the 
same. In any such action the warden is a competent witness, and his prop
erty shall not be taken or attached in any such suit, nor shall any execution 
issue against him on any judgment thereon, but such judgment shall stand as 
an ascertained claim against the state; and whenever a new warden is ap
pointed, all the books, accounts, and papers belonging to the prison shall be 
delivered to him, and he shall be vested with all the powers and subject to all 
the obligations with regard to any contract or any debts due to or from the 
prison that his predecessor would have been if no change had taken place in 
the office. [R., § 5150; C , '51, § 3136.] 

6 1 9 2 . W h e n office of w a r d e n v a c a n t . 4792. Whenever the office of 
warden is vacant, or he is absent from the prison, or unable to perform the 
duties of his office, the deputy warden has the power to perform the duties and 
shall be subject to all the obligations and liabilities of the warden. [R., 
§5151 ; C , ' 5 1 , §3137.] 

6193. Overseers . 4793. Persons having suitable knowledge and skill in 
the branches of labor and manufacture carried on in the prison, may, when 
practicable, be employed as overseers; and they must respectively superin
tend such portions of the labor of convicts for which they are most suitably 
qualified, and which shall be assigned to them by the warden; and all of them 
as well as the other subordinate officers of the prison, must perform such serv-
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ices in the management, superintending, and guarding of the prison, as may 
be prescribed by the rules and regulations, or directed by the warden. [R 
§5153; C , ' 5 1 , § 3140.] 

6194. D e l i n q u e n c y of officers. 4794. If any subordinate officer of the 
prison is guilty of negligence or unfaithfulness in the discharge of his duties, 
or of a violation of any of the laws or rules and regulations for the govern
ment of the prison, the warden may deduct from the pay of such officer a sum 
not exceeding his pay for one month. [R., § 5154; C , '51, § 3141.] 

6195. Pes t i l ence a m o n g c o n v i c t s . 4795. In case of any pestilence or 
contagious sickness breaking out among the convicts in the prison, the warden 
may cause the convicts confined therein, or any of them to be removed to some 
suitable place of security where such of them as are sick shall receive all nec
essary care and medical assistance. Such convicts must be returned as soon 
as may be to the penitentiary, to be confined according to their respective 
sentences if the same be unexpired. [R., § 5156; C , '51, § 3143.J 

6196. Neg l igence of officers. 4796. If any officer or other person em
ployed in the prison or its precincts, negligently suffer any convict confined 
therein to be at large without the precincts of the prison, or out of the cell or 
apartment assigned to him, or to be conversed with, relieved or comforted 
contrary to law or the rules and regulations of the prison, he shall be pun
ished bv a fine not exceeding five hundred dollars. [R., § 5157; C., '51, 
§ 3144.]" 

6197. Res i s tance to a u t h o r i t y . 4797. If a convict sentenced to the 
penitentiary resist the authority of any officer, or refuse to obey his lawful 
commands, it is the duty of such officer immediately to enforce obedience by 
the use of such weapons or other aid as may be effectual; and if in so doing 
any convict thus resisting be wounded or killed by such officer or his assist
ants, they are justified and shall beheld guiltless. [R., § 5158; C., '51, § 3145.] 

6198. I n s u r r e c t i o n . 4798. I t is the duty of all the officers and other 
citizens of the state, by every means in their power, to suppress any insurrec
tion among the convicts sentenced to the penitentiary, and to prevent the 
escape or rescue of any such convict therefrom, or from any other legal con
finement or from any person in whose legal custody they may be ; and if in so 
doing or in arresting any convict who may have escaped, such officer or other 
person wound or kill such convict, or other person aiding or assisting such 
convict, they shall be justified and held guiltless. [JR., § 5159; C., '51, 
§ 3146.] 

6199. G o v e r n o r to v is i t . 4799. The governor shall visit said peniten
tiary personally, as often, at least, as once in three months, to inspect the 
books, papers and records of the clerk, and deputy warden, and strictly to in
quire into the official conduct of the warden, to examine into the general, 
economical, sanitary, and disciplinary regulations of the prison; and to alter 
and amend the same in any manner which may be best calculated to promote 
economy in expenditure, and the health, safe keeping, and obedience of con
victs, and all such alterations and amendments shall be reduced to writing, 
and signed by the governor, and filed by him with the clerk, who shall forth
with record the same. And in case it is impracticable at any time for the 
governor to make such visit and inspection personally, he may appoint some 
suitable person to perform that service and report to him; but such person so 
appointed shall not have the power to make any alteration in the government 
of the institution, but may report to the governor only; and it is hereby made 
the duty of the governor to perform the service personally, if practicable. 
[R., § 5186.J 

[The word " obedience," in the seventh line, is erroneously printed " convenience " in the 
Code.] 
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6200. A p p o i n t m e n t o f vis i tor . 4800. In making the appointment of 
visitor, as provided for in the preceding section, the governor shall take care 
tha t no one is appointed who may be supposed to be under the influence sur
rounding said penitentiary, or any of its officers, nor shall any one be ap
pointed who has hitherto been officially connected therewith, nor shall the same 
person be appointed twice in succession. [R., § 5187.] 

6201. R e m o v a l of w a r d e n . 4801. Should the governor at any time 
become satisfied that the warden is guilty of official negligence or malfeas
ance, in any particular, so that the safety or health of the convicts is endan
gered, or any funds, appropriated for said institution, illegally invested or 
misapplied, or that said warden is in any manner conducting the affairs of the 
prison contrary to law and good faith, he shall forthwith remove said warden, 
notifying him of the specific causes for his removal, and also reporting to the 
next session of the general assembly, specifying his reasons therefor. He 
shall also appoint a warden to fill the vacancy thus occasioned, who shall 
qualify in the same manner as the regularly elected warden, but shall hold his 
office only until the next succeeding general assembly. [R., § 5188.] 

6 2 0 2 . P i l l i n g v a c a n c y . 4802. The governor shall also fill all vacancies 
that may occur m the office of warden by death, resignation, or otherwise, 
between the sessions of the general assembly, but no appointment thus made 
shall last over a session of the general assembly. [R., § 5189.] 

6 2 0 3 . G o v e r n o r ' s t r a v e l i n g e x p e n s e s . 4803. For the services herein 
required of the governor, he shall be allowed out of the state treasury his 
traveling expenses, and he shall present a bill therefor, under oath, to the 
auditor of state, which bill, thus sworn to, shall be a sufficient voucher for the 
auditor to issue his warrant on the treasury of the state for the amount so 
claimed. LR., § 5194.J 

6 2 0 4 . C o m p e n s a t i o n of v i s i t o r . 4804. Should the governor be com
pelled to appoint any person, or persons, to visit the penitentiary, as herein 
provided, such person shall render to the governor an account of his traveling 
expenses and time employed under said appointment, which account shall be 
sworn to, and the governor shall determine the amount to which said person 
is entitled, not exceeding three dollars per day and expenses, and shall give 
him a certificate thereof, which certificate shall authorize the auditor to issue 
his warrant on the treasurer of state for said amount in favor of the person 
entitled thereto. [R., § 5195.J 

6 2 0 5 . P e n a l t y for f a i l u r e of d u t y . 4805. Should any person required 
to perform any duty relative to the penitentiary, wilfully fail or refuse obedi
ence thereto, he shall be deemed guilty of a misdemeanor, and shall be pun
ished by line in any sum not exceeding one thousand dollars, and shall forfeit 
his office, and should said wilful failure or refusal result in the escape of any 
of the convicts, or in loss of any of the funds appropriated to the use and ben
efit of the penitentiary, provided said sum so lost shall exceed the amount 
of twenty dollars, he shall be deemed guilty of a felony, and shall be punished 
by imprisonment in the penitentiary for a term not less than two or more 
than ten years. [R., § 5196.] 

6 2 0 6 . P e n i t e n t i a r y a t A n a m o s a . 4806. JNothing in this chapter shall 
be construed to repeal or in any way affect chapters forty-three, or one hun
dred and eight of the fourteenth general assembly [§§ 6211, 6212, 6215], pro
viding for an additional penitentiary at or near Anamosa, in the county of 
Jones. 

LEASING CONVICT LABOR. 

6207. Contract for . 18 G. A., ch. 149, § 1. The warden, with consent 
of the executive council, is hereby authorized and required to make contracts 
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for the labor of convicts at the penitentiary of the state at Fort JMJadison, for 
such time not exceeding ten years, and at such prices as to said council may 
seem to be for the best interests of the state. 

6208. Contracts modi f ied . 18 G. A., ch. 149, § 2. The warden, 'with 
the approval of the executive council, is further authorized to modify or can
cel any existing contracts in relation to the labor of convicts, with the consent 
of contracting parties. 

DIMINUTION OF SENTENCE FOR GOOD BEHAVIOR. 

6209. Record of conduct; restoration of citizenship. 18 G. A., 
ch. 154, § 1. The deputy warden of the penitentiary of the state at Fort JMJad
ison, and the warden of the additional penitentiary at Anamosa, shall each 
keep a book in which shall be entered a record of every infraction by a pris
oner of the published rules of discipline, with the name of the prisoner guilty. 
Every prisoner sentenced to either of said penitentiaries for a term of years, 
or less, who shall have, at the end of the first month no infraction of discipline 
recorded against him, shall be entitled to a diminution of one day from the 
time he was sentenced to such penitentiary, and if, at the end of the second 
month, no infraction of the rules be recorded against him, he shall be entitled 
to two additional days of diminution from his sentence; and if he shall con
tinue to have no such record against him for the third month, his time shall 
be shortened three additional days; and if he shall so continue to have no such 
record against him for the fourth month, his time shall be shortened four ad
ditional days; and if he shall so continue for subsequent months, he shall be 
entitled to five days' diminution of time from his sentence for each month he 
shall so continue his good behavior; and if any prisoner shall so pass the 
whole term of his service, he shall be entitled to a certificate thereof from the 
warden, and upon presentation thereof to the governor, he shall be entitled to 
a restoration of the rights of citizenship that may have been forfeited bjr his 
conviction and sentence; and it shall be the duty of the warden to discharge 
such convict from such penitentiary when he shall have served the time of his 
service, less the number of days he may be entitled to have deducted there
from, in the same manner as if no such deduction had been made. 

6210. A c t n o t re trospect ive . 18 G. A., ch. 154, § 2. This act shall not 
be construed so as to increase the good time earned by prisoners in the peni
tentiary of the state at Fort Madison, prior to the act going into effect; pro
vided, however, that prisoners transferred to said penitentiary from the addi
tional penitentiary at Anamosa, shall be entitled to the same allowance for 
good time that they would have been allowed at said additional penitentiary. 

ACTS APPLICABLE ONLY TO THE PENITENTIARY AT ANAMOSA. 

6211. Es tab l i shed . 14 G. A., ch. 43. § 1. There shall be and is hereby 
permanently established, at or near the stone quarries, near Anamosa, Iowa, 
an additional penitentiary, in which convicts sentenced for life or any term of 
time, shall be confined, employed, and governed, as hereinafter provided. 

6212. W h o to be conf ined i n . 14 G. A., ch. 43, § 14. Able-bodied male 
persons hereafter convicted of crime and sentenced to imprisonment in the 
penitentiary, may be taken to said quarries and additional penitentiary, and 
there confined and worked under the care of said warden, as soon as suitable 
accommodation has been provided therefor. 

6213. N a m e changed . 20 G. A., ch. 187, § 1. The name of the additional 
penitentiary at Anamosa is hereby changed to penitentiary at Anamosa. 

6214. M a t r o n ; s a l a r y ; dut ies . 20 G. A., ch. 187, § 2. The warden is 
hereby authorized to appoint and remove at his discretion a matron for the 

VOL. 11 — 110 



1746 CODE OF CRIMINAL PROCEDURE. [AFTER C o D E ) g 4806 i 

women's department at a salary of seventy-five dollars per month. Said ma
tron shall have exclusive charge of the women's department under the general 
direction of the warden. She shall keep a regular time-table of the female 
convict labor and record the same in a book to be kept for that purpose, and 
shall moreover keep a record of all the business under her control, and return 
an account thereof, together with an account of the female convict labor, to 
the clerk at the close of each day. 

6215. Support of convicts . 14 G. A., ch. 108, § 2. For the general sup
port of the convicts and the payment of the guards and employees in said peni
tentiary, or at said quarries, there is hereby appropriated the monthly sum of 
eight and one-third dollars, or so much thereof as may be necessary'for each 
convict, to be estimated by the average number for the preceding month, to 
be paid to the warden on his requisition, monthly, accompanied with a detailed 
statement in such form as the auditor of state shall prescribe, exhibiting the 
payments made by the money drawn on the previous requisition. But no such 
estimate and statement shall be necessary for the first month after convicts 
are transferred to or confined and worked in said penitentiary quarries. 

[Although the section of which the foregoing is amendatory has since been repealed, these 
provisions, as modified by § 6221 below, would seem to be still in force.] 

6216. Salaries of officers. 16 G. A., ch. 40, § 3. The provisions of the 
statute relative to the appointment and salary of clerk, physician, and hos
pital steward for the Fort Madison penitentiary, shall also apply to the addi
tional penitentiary at Anamosa; provided, that until the number of prisoners 
shall reach two hundred the salary of the physician shall not exceed thirty 
dollars per month, and the warden shall employ some suitable person who 
shall act as religious adviser and teacher, at a salary not to exceed forty dol
lars per month. 

An act increasing the salary of the clerk of clerk of the penitentiary at Anamosa: Kinsey 
the penitentiary at Fort Madison, held not to v. Sherman, 46-463. 
operate to increase the compensation of the 

6217. Duties Of warden . 16 G. A., ch. 40, § 5. The provisions of the 
statute in regard to the warden of the penitentiary at Fort Madison shall 
apply to the warden of the additional penitentiary so far as they do not con
flict with the provisions of this act; and he shall safely guard and cause the 
prisoners to perform labor, and work in the preparation of material for and 
in the erection of said work as directed by the executive council, as to the 
mode and manner of work; provided, that he shall not appoint a deputy 
warden. 

6218. Time-table of convict labor. 16 G. A., ch. 40, § 7; 17 G. A., ch. 
187; 18 G. A., ch. 154, § 3. The warden shall keep a regular time-table of the 
convict labor and record the same in a book to be kept for that purpose; and 
he shall moreover keep a record of all the business under his control and re
turn an account thereof, together with an account of the convict labor, to the 
clerk at the close of each day. 

6219. W h a t pr isoners kept in. 16 G. A., ch. 40, § 8. The additional 
penitentiary at Anamosa, Jones county, shall be maintained as a penitentiary 
of the state of Iowa, in which such convicts sentenced for life, or any period 
of time, as the executive council may designate, shall be confined, employed 
and governed according to the provisions of law relating to the government 
and discipline of the penitentiary at Fort Madison, county of Lee, so far as the 
same do not come in conflict with the provisions of this act; providing, that 
nothing in this act shall be so construed as to authorize the leasing of the con-
yict labor. 

6220. 16 G. A., ch. 40, § 9. All resolutions, acts, and parts of acts, incon
sistent with the provisions of this act, are hereby repealed. 
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6221. Support of convicts. 16 G. A., ch. 137, § 5; 17 G. A., ch. 81; 19 
G. A., ch. 165. There is also appropriated an amount sufficient to increase the 
general support now allowed by law, to ten dollars per month, or so much 
thereof as may be necessary for each convict in said penitentiary, such increase 
to be estimated and drawn in the manner now provided by law. 

6222. Guards. 17 G. A., ch. 149, § 1. The warden of the additional peni
tentiary at Anamosa, may employ guards for the care of convicts, not exceed
ing one guard for every eight prisoners. 

6223. 17 G. A., ch. 149, § 2. All acts and parts of acts in conflict with 
this act are hereby repealed. 

6224. Bids for furnishing materials. 17 G. A., ch. 186, § 2. The pro
visions of section four thousand seven hundred and seventy-three of the code 
[§ 6173], and the amendments herein contained, are hereby made to govern all 
contracts for supplies for the additional penitentiary at Anamosa. 

DEPAETMENT OF CRIMINAL I N S A N E ; MANAGEMENT. 

6225. Government. 22 G. A., ch. 69, § 1. The department for the 
criminal insane in the penitentiary at Anamosa shall be governed by the 
warden as a part of the penitentiary. 

6226. Transfer of convicts. 22 G. A., ch. 69, § 2. "Whenever the build
ing now being constructed for this department is ready for occupancy the 
warden shall notify the governor, who shall order all convicts now being held 
in the asylums at Mount Pleasant and Independence, to be transferred from 
such asylums to the department for criminal insane at the penitentiary at An
amosa, the state to pay the expense of such transfer. 

6227 . Certificate of physician. 22 G. A., ch. 69, § 3. Whenever any 
convict at the penitentiary at Fort Madison shall have become insane, the gov
ernor, upon receipt of a certificate from the physician of said penitentiary at 
Fort Madison, that such convict is insane, shall order him transferred to the 
penitentiary at Anamosa to be kept in the department for criminal insane for 
treatment. 

6228 . Unexpired term. 22 G. A., ch. 69, § 4. Whenever a convict who 
has been transferred from the penitentiary at Fort Madison is confined in the 
department for the criminal insane, and who shall be pronounced cured before 
his time has expired, he shall be held in the penitentiary at Anamosa, to serve 
out his unexpired sentence. 

6229. Who transferred. 22 G. A., ch. 69, § 5. Whenever a convict in 
the penitentiary at Anamosa is pronounced insane by the physician of said 
penitentiary the warden shall place him in the department for criminal insane 
for treatment. 

6230. Examination at end of term. 22 G. A., ch. 69, § 6. JNo insane 
convict shall be discharged from the hospital apartment, provided for the 
criminal insane, until such convict shall be restored to reason, except as here
inafter provided. At the expiration of the term of sentence of such convict, 
an examination shall be made by competent physicians, and if it shall be 
found that such convict has not been restored to reason, such fact shall be cer
tified to the governor; thereupon the governor shall investigate the matter 
and if in his discretion, such insane convict should be transferred to one of the 
hospitals for the insane, he may order said convict to be transferred or he 
may order that said convict shall be retained in the hospital apartment of the 
prison for the criminal insane. 

6231. Physician. 22 G. A., ch. 69, § 7. The physician for the peniten
tiary at Anamosa shall also be the physician for the department for criminal 
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insane, and his salary is fixed at one hundred dollars per month, for his entire 
services as physician for the penitentiary and the criminal insane. 

6232. Eooms used. 22 G. A.,ch. 69, § 8. Whenever the department for 
criminal insane is ready for occupancy, the warden may use one ward for fe
male convicts until such time as the department for female convicts is com
pleted ; also a portion of the building may be used for hospital purposes for 
the main prison, until such time as the hospital is built; provided, however, 
that the use of said rooms shall not interfere with the comfort of the criminal 
insane. 

6 2 3 3 . Guards . 22 G. A., ch. 69, § 9. The warden shall be governed by 
the same law in appointing guards for the department for insane, as he is in 
appointing them for the penitentiary. 

6234. Assistant deputy. 22 G. A., ch. 69, § 10. Whenever the department 
for criminal insane is completed the warden may appoint an assistant deputy 
who shall give a bond to the state in the sum of three thousand dollars to be 
approved by the governor; said assistant deputy to have charge of the depart
ment for criminal insane, under the direction of the warden and deputy, and 
to assist the deputy in other work if desired, and who shall receive for his 
services eighty-three and one-third dollars per month. 
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CONGRESSIONAL APPORTIONMENT. 

TWENTY-FIRST GENERAL ASSEMBLY, CHAPTER 154 (1886). 

AN ACT to reorganize the congressional districts of the state. 

Be it enacted by the General Assembly of the State of Iowa: 
SECTION 1. That the congressional districts be organized and constituted as 

follows: 
First district shall consist of the counties of Washington, Louisa, Jefferson, 

Henry, Des Moines, Lee and Van Buren. 
Second district shall consist of the counties of Muscatine, Scott, Clinton, 

Jackson, Johnson and Iowa. 
Third district shall consist of the counties of Dubuque, Delaware, Buchanan, 

Black Hawk, Bremer, Butler, Franklin, Hardin and Wright. 
Fourth district shall consist of the counties of Clayton, Allamakee, Fayet te , 

Winneshiek, Howard, Chickasaw, Floyd, Mitchell, Worth and Cerro Gordo. 
Fifth district shall consist of the counties of Jones, Linn, Benton, Tama, 

Marshall, Grundy and Cedar. 
Sixth district shall consist of the counties of Davis, Wapello, Keokuk, Ma

haska, Poweshiek, Monroe and Jasper. 
Seventh district shall consist of the counties of Story, Dallas, Polk, Madi

son, Warren and Marion. 
Eighth district shall consist of the counties of Adams, Union, Clarke, Lucas, 

Appanoose, Wayne, Decatur, Ringgold, Taylor, Page and Fremont. 
JJNInth district shall consist of the counties of Harrison, Shelby, Audubon, 

Guthrie, Pottawattamie, Cass, Adair, Mills and Montgomery. 
Tenth district shall consist of the counties of Crawford, Carroll, Greene, 

Boone, Calhoun, Webster, Hamilton, Pocahontas, Humboldt, Palo Alto, Kos
suth, Hancock, Emmet and Winnebago. 

Eleventh district shall consist of the counties of Lyon, Osceola, Dickinson, 
Sioux, O'Brien, Clay, Plymouth, Cherokee, Buena Yista, Woodbury, Ida, Sac 
and Monona. 

Approved April 10, 1886. 

STATE SENATORIAL APPORTIONMENT. 

TWENTY-FIRST GENERAL ASSEMBLY, CHAPTER 153 (1886). 

AN ACT fixing the number of senators in the general assembly, apportioning them among the 
several counties according to the number of inhabitants in each, and dividing the state 
into senatorial districts. 

Be it enacted by the General Assembly of the State of Iowa; 
SECTION 1. That the number of senators in the general assembly is hereby 

fixed at fifty, and they are hereby apportioned among the several counties ac-
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cording to the number of inhabitants in each, and under said apportionment 
the state is hereby divided into fifty senatorial districts, each district to have 
one senator, as follows: 

1. Lee county shall constitute the first district. 
2. Jefferson county and Van Buren county shall constitute the second dis

trict. 
3. Appanoose county and Davis county shall constitute the third district. 
4. Wayne county and Lucas county shall constitute the fourth district. 
5. Ringgold county, Decatur county and Union county shall constitute the 

fifth district. 
6. Taylor county and Adams county shall constitute the sixth district. 
7. Page county and Fremont county shall constitute the seventh district. 
8. Mills county and Montgomery county shall constitute the eighth district. 
9. Des Moines county shall constitute the ninth district. 
10. Henry county and Washington county shall constitute the tenth dis

trict. 
11. Warren county and Clarke county shall constitute the eleventh dis

trict. 
12. Poweshiek county and Keokuk county shall constitute the twelfth dis

trict. 
13. Wapello county shall constitute the thirteenth district. 
14. Mahaska county shall constitute the fourteenth district. 
15. Marion county and Monroe county shall constitute the fifteenth dis

trict. 
16. Madison county and Adair county shall constitute the sixteenth district. 
17. Audubon county and Dallas county and Guthrie county shall constitute 

the seventeenth district. 
18. Cass county and Shelby county shall constitute the eighteenth district. 
19. Pottawattamie county shall constitute the nineteenth district. 
20. Muscatine county and Louisa county shall constitute the twentieth dis

trict. 
21. Scott county shall constitute the twrenty-first district. 
22. Clinton county shall constitute the twenty-second district. 
23. Jackson county shall constitute the twenty-third district. 
24. Jones county and Cedar county shall constitute the twenty-fourth dis

trict. 
25. Johnson county and Iowa county shall constitute the twenty-fifth dis

trict. 
26. Linn county shall constitute the twenty-sixth district. 
27. Webster county and Calhoun county shall constitute the twenty-seventh 

district. 
28. Marshall county shall constitute the twTenty-eighth district. 
29. Jasper county shall constitute the twenty-ninth district. 
30. Polk county shall constitute the thirtieth district. 
31. Story county and Boone county shall constitute the thirty-first district. 
32. Woodbury county shall constitute the thirty-second district. 
33. Buchanan county and Delaware county shall constitute the thirty-third 

district. 
34. Harrison county, Monona county and Crawford county shall constitute 

the thirty-fourth district. 
35. Dubuque county shall constitute the thirty-fifth district. 
36. Clayton county shall constitute the thirty-sixth district. 
37. Wright county, Hamilton county and Hardin county shall constitute 

the thirty-seventh district. 
38. Black Hawk county and Grundy county shall constitute the thirty-

eighth district. 
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39. Butler county and Bremer county shall constitute the thirty-ninth dis
trict. 
. 40. Allamakee county and Fayette county shall constitute the fortieth dis
trict. 

41. Mitchell county, and Worth county and Winnebago county shall con 
statute the forty-first district. 

42. Winneshiek county and Howard county shall constitute the forty-second 
district. 

43. Cerro Gordo county, Franklin county and Hancock county shall consti
tute the forty-third district. 

44. Floyd county and Chickasaw county shall constitute the forty-fourth 
district. 

45. Tama county and Benton county shall constitute the forty-fifth district. 
46. Ida county, Cherokee county and Plymouth county shall constitute the 

forty-sixth district. 
47. Kossuth county, Emmet county, Dickinson county, Clay county and 

Palo Alto county shall constitute the forty-seventh district. 
48. Carroll county, Sac county and Greene county shall constitute the forty-

eighth district. 
49. O'Brien county, Osceola county, Lyon county and Sioux county shall 

constitute the forty-ninth district. 
50. Buena Yista county, Pocahontas county and Humboldt county shall 

constitute the fiftieth district. 
Approved April 10, 1886. 

STATE REPRESENTATIVE APPORTIONMENT. 

TWENTY-SECOND GENERAL ASSEMBLY, CHAPTER 191 (1888). 

AN ACT to apportion the state into representative districts and declaring the ratio of repre
sentation. 

Be it enacted by the General Assembly of the State of Iowa: 
SECTION 1. That one representative for every twentj^-four thousand inhab

itants is hereby constituted the ratio of apportionment and that each represent
ative district shall be as hereinafter described. 

S E C 2. Lee county shall be the first district and entitled to one representa
tive (34,024). 

S E C 3. v an Buren county shall be the second district and entitled to one 
representative (16,170). 

SEC. 4. Davis county shall be the third district and entitled to one repre
sentative (15,170). 

S E C 5. Appanoose county shall be the fourth district and entitled to one 
representative (16,941). 

S E C 6. Wayne county shall be the fifth district and entitled to one repre
sentative (15,494). 

S E C 7. Decatur county shall be the sixth district and entitled to one repre
sentative (15,083). 

S E C 8. Ringgold county shall be the seventh district and entitled to one 
representative (12,730). 

S E C 9. Taylor county shall be the eighth district and entitled to one rep
resentative (15,973). 

S E C 10. Page county shall be the ninth district and entitled to one repre
sentative (20,938). 

S E C 11. Fremont county shall be the tenth district and entitled to one rep
resentative (15,921). 
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S E C 12. Mills county shall be the eleventh district and entitled to one rep
resentative (13,727). 

S E C 13. Montgomery county shall be the twelfth district and entitled to. 
one representative (15,901). 

S E C 14. Adams county shall be the thirteenth district and entitled to one 
representative (12,146). 

S E C 15. Union county shall be the fourteenth district and entitled to one 
representative (16,502). 

S E C 16. Clark county shall be the fifteenth district and entitled to one 
representative (11,369). 

S E C 17. Lucas county shall be the sixteenth district and entitled to one 
representative (14,791.). 

S E C 18. Monroe county shall be the seventeenth district and entitled to 
one representative (12,324). 

S E C 19. Wapello county shall be the eighteenth district and entitled to 
one representative (25,803). 

S E C 20. Jefferson county shall be the nineteenth district and entitled to 
one representative (15,995). 

S E C 21. Henry county shall be the twentieth district and entitled to one 
representative (17,862). 

S E C 22. Des Moines county shall be the twenty-first district and entitled 
to one representative (35,733). 

S E C 23. Louisa county shall be the twenty-second district and entitled to 
one representative (11,926). 

S E C 24. Washington county shall be the twenty-third district and entitled 
to one representative (18,504). 

S E C 25. Keokuk county shall be the twenty-fourth district and entitled to 
one representative (23,318). 

S E C 26. Mahaska county shall be the twenty-fifth district and entitled to 
one representative (27,131). 

S E C 27. Marion county shall be the twenty-sixth district and entitled to 
one representative (23,419). 

S E C 28. Warren county shall be the twenty-seventh district and entitled 
to one representative (17,868). 

S E C 29. Madison county shall be the twenty-eighth district and entitled to 
one representative (16,240). 

S E C 30. Adair county shall be the twenty-ninth district and entitled to one 
representative (14,102). 

S E C 31. Cass county shall be the thirtieth district and entitled to one rep
resentative (19.019). 

S E C 32. Pottawattamie county shall be the thirty-first district and entitled 
to two representatives (45,866). 

S E C 33. Harrison county shall be the thirty-second district and entitled to 
one representative (20,560).' 

S E C 34. Shelby county shall be the thirty-third district and entitled to one 
representative (16,306). 

S E C 35. Audubon county shall be the thirty-fourth district and entitled to 
one representative (10,825). 

S E C 36. Guthrie county shall be the thirty-fifth district and entitled to one 
representative (16,439). 

S E C 37. Dallas county shall be the thirty-sixth district and entitled to one 
representative (20,050). 

S E C 38. Polk county shall be the thirty-seventh district and entitled to 
two representatives (51,907). 

S E C 39. Jasper county shall be the thirty-eighth district and entitled to 
me representative (25,247). 
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S E C 40. Poweshiek county shall be the thirty-ninth district and entitled to 
one representative (18,203). 

S E C 41. Iowa county shall be the fortieth district and entitled to one 
representative (18,190). 

S E C 42. Johnson county shall be the forty-first district and entitled to one 
representative (23,046). 

S E C 43. Muscatine county shall be the forty-second district and entitled 
to one representative (24,320). 

S E C 44. Scott county shall be the forty-third district and entitled to two 
representatives (41,956.) 

S E C 45. Cedar county shall be the forty-fourth district and entitled to one 
representative (17,832). 

S E C 46. Clinton county shall be the forty-fifth district and entitled to two 
representatives (38,661). 

SEC. 47. Jackson county shall be the forty-sixth district and entitled to one 
representative (22,839). 

S E C 48. Jones county shall be the forty-seventh district and entitled to one 
representative (19,654). 

Sec. 49. Linn county shall be the forty-eighth district and entitled to two 
representatives (40,720). 

S E C 50. Benton county shall be the forty-ninth district and entitled to one 
representative (23,902). 

S E C 51. Tama county shall fee the fiftieth district and entitled to one 
representative (21,622). 

S E C 52. Marshall county shall be the fifty-first district and entitled to one 
representative (25,036). 

S E C 53. Story county shall be the fifty-second district and entitled to one 
representative (17,527). 

S E C 54. Boone county shall be the fifty-third district and entitled to one 
representative (24,972). 

S E C 55. Greene county shall be the fifty-fourth district and entitled to one 
representative (15,923). 

S E C 56. Carroll county shall be the fifty-fifth district and entitled to one 
representative (16,329). 

S E C 57. Crawford county shall be the fifty-sixth district and entitled to one 
representative (16,131). 

S E C 58. Monona county shall be the fifty-seventh district and entitled to 
one representative (12,178). 

SEC 59. Woodbury county shall be the fifty-eighth district and entitled to 
one representative (32,289). 

S E C 60. Ida county shall be the fifty-ninth district and entitled to one rep
resentative (9,012). 

S E C 61. Sac county shall be the sixtieth district and entitled to one repre
sentative (12,741). 

S E C 62. Calhoun county shall be the sixty-first district and entitled to one 
representative (9,836). 

SEC. 63. Webster county shall be the sixty-second district and entitled to 
one representative (19,987). 

S E C 64. Hamilton county shall be the sixty-third district and entitled to 
one representative (14,075). 

S E C 65. Hardin county shall be the sixty-fourth district and entitled to one 
representative (18,526). 

S E C 66. Grundy county shall be the sixty-fifth district and entitled to one 
representative (12,804). 

S E C 67. Blackhawk county shall be the sixty-sixth district and entitled to 
one representative (23,860). 
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SEC. 68. Buchanan county shall be the sixty-seventh district and entitled 
to one representative (17,726). 

S E C 69. Delaware county shall be the sixty-eighth district and entitled to 
one representative (17,436). 

S E C 70. Dubuque county shall be the sixty-ninth district and entitled to 
two representatives (45,496). 

SEC. 71. Clayton county shall be the seventieth district and entitled to one 
representative (26,853). 

S E C 72. Fayette county shall be the seventy-first district and entitled to 
one representative (22,422). 

S E C 73. Bremer county shall be the seventy-second district and entitled to 
one representative (14,350). 

S E C 74. Butler county shall be the seventy-third district and entitled to 
one representative (14,523). 

S E C 75. Franklin county shall be the seventy-fourth district and entitled 
to one representative (11,324). 

S E C 76. Wright county shall be the seventy-fifth district and entitled to 
one representative (9,380)." 

SEC. 77. Humboldt county shall be the seventy-sixth district and entitled 
to one representative (8,065). 

S E C 78. Pocahontas (6,152) and Clay (6,438) counties shall be the seventy-
seventh district and entitled to one representative (12,590). 

S E C 79. Buena Vista county shall be the seventy-eighth district and enti
tled to one representative (11,530). 

S E C 80. Cherokee county shall be the seventy-ninth district and entitled to 
one representative (12,584). 

S E C 81. Plymouth county shall be the eightieth district and entitled to one 
representative (15,481). 

S E C 82. Sioux county shall be the eighty-first district and entitled to one 
representative (11,584). 

S E C 83. O'JBrien county shall be the eighty-second district and entitled to 
one representative (8,389). 

S E C 84. Palo Alto (6,389), Emmet (2,781) and Dickinson (3,213) counties 
shall be the eighty-third district and entitled to one representative (12,383). 

S E C 85. Kossuth county shall be the eighty-fourth district and entitled to 
one representative (9,337). 

S E C 86. Hancock (5,089) and Winnebago (5,579) counties shall be the 
eighty-fifth district and entitled to one representative (10,668). 

S E C 87. Cerro Gordo county shall be the eighty-sixth district and entitled 
to one representative (12,688). 

S E C 88. Floyd county shall be the eighty-seventh district and entitled to 
one representative (15,362). 

S E C 89. Chickasaw county shall be the eighty-eighth district and entitled 
to one representative (13,899). 

S E C 90. Allamakee county shall be the eighty-ninth district and entitled 
to one representative (18,335). 

S E C 91. Winneshiek county shall be the ninetieth district and entitled to 
one representative (22,680). 

S E C 92. Howard county shall be the ninety-first district and entitled to one 
representative (9,305). 

S E C 93. Mitchell county shall be the ninety-second district and entitled to 
one representative (12,825). 

S E C 94. Worth county shall be the ninety-third district and entitled to one 
representative (8,257). 

S E C 95. Osceola (3,995) and Lyon (4,007) counties shall be the ninety-
fourth district and entitled to one representative (8,002). 

Approved April 12, 1888. 
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DECLAKATION OF INDEPENDENCE. 

IN CONGRESS JULY 4, 1776. 

The Unanimous Declaration of the Thirteenth United States of America. 

W H E N , in the course of human events, it becomes necessary for one people 
to dissolve the political bands which have connected them with another, and 
to assume among the powers of the earth, the separate and equal station to 
which the laws of nature and of nature's God entitle them, a decent respect 
to the opinions of mankind requires that they should declare the causes which 
impel them to the separation. 

We hold these truths to be self-evident: that all men are created equal; 
that they are endowed by their Creator with certain unalienable rights; that 
among these are life, liberty, and the pursuit of happiness. That, to secure 
these rights, governments are instituted among men, deriving their just pow
ers from the consent of the governed; that whenever any form of govern
ment becomes destructive of these ends, it is the right of the people to alter 
or to abolish it, and to institute new government, laying its foundation on 
such principles, and organizing its powers in such form as to them shall seem 
most likely to affect their safety and happiness. Prudence, indeed, will dic
tate, that governments long established should not be changed for light and 
transient causes; and accordingly all experience hath shown that mankind 
are more disposed to suffer, while evils are sufferable, than to right themselves 
by abolishing the forms to which they are accustomed. But when a long 
train of abuses and usurpations, pursuing invariably the same object, evinces 
a design to reduce them under absolute despotism, it is their right, it is their 
duty to throw off such government, and to provide new guards for their future 
security. Such has been the patient sufferance of these colonies; and such 
is now the necessit}" which constrains them to alter their former systems of 
government. The history of the present king of Great Britain is a history 
of repeated injuries and usurpations, all having in direct object the establish
ment of an absolute tyranny over these states. To prove this, let facts be 
submitted to a candid world. 

He has refused his assent to laws the most wholesome and necessary for tne 
public good. 

He has forbidden his governors to pass laws of immediate and pressing im
portance, unless suspended in their operation till his assent should be obtained, 
and when so suspended, he has utterly neglected to attend to them. 

He has refused to pass other laws for the accommodation of large districts 
of people, unless those people would relinquish the right of representation in 
the legislature — a right inestimable to them, and formidable to tyrants only. 

He has called together legislative bodies, at places unusual, uncomfortaole, 
and distant from the depository of their public records, for the sole purpose 
of fatiguing them into compliance with his measures. 

He has dissolved representative houses repeatedly, for opposing, with manly 
firmness, his invasions on the rights of the people. 

He has refused for a long time after such dissolutions, to cause others to be 
elected; whereby the legislative powers, incapable of annihilation, have re
turned to the people at large, for their exercise; the state remaining, in the 
meantime, exposed to all the dangers of invasion from without, and convul
sions within. 
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He has endeavored to prevent the population of these states; for that pur
pose obstructing the laws for naturalization of foreigners; refusing to pass 
others to encourage their migration hither, and raising the conditions of new 
appropriations of lands. 

He has obstructed the administration of justice, by refusing his assent to 
laws for establishing j u d i c i a l powers. 

He has made judges dependent on his will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 

He has erected a multitude of new offices, and sent hither swarms of officers 
to harass our people and eat out their substance. 

He has kept among us, in times of peace, standing armies, without the con
sent of our legislature. 

He has affected to render the military independent of, and superior to, the 
civil power. 

He has combined with others, to subject us to a jurisdiction, foreign to our 
constitution, and unacknowledged by our laws; giving his assent to their acts 
of pretended legislation: 

For quartering large bodies of armed troops among us: 
For protecting them by a mock trial, from punishment for any murders 

which they should commit on the inhabitants of these states: 
For cutting off our trade with all parts of the world: 
For imposing taxes on us without our consent: 
For depriving us, in many cases, of the benefits of trial by jury: 
For transporting us beyond seas, to be tried for pretended offenses: 
For abolishing the free system of English laws in a neighboring province, 

establishing therein an arbitrary government, and enlarging its boundaries, so 
as to render it at once an example and fit instrument for introducing the same 
absolute rule into these colonies: 

For taking away our charters, abolishing our most valuable laws, and alter
ing fundamentally the forms of our government: 

For suspending our own legislature, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 

He has abdicated government here, by declaring us out of his protection, and 
waging wTar against us. 

He has plundered our seas, ravaged our coasts, burnt our towns, and de
stroyed the lives of our people. 

lie is, at this time, transporting large armies of foreign mercenaries, to 
complete the works of death, desolation, and tyranny, already begun, with 
circumstances of cruelty and perfidy, scarcely paralleled in the most barbarous 
ages, and totally unworthy the head of a civilized nation. 

He has constrained our fellow-citizens, taken captive on the high seas, to 
bear arms against their country, to become the executioners of their friends 
and brethren, or to fall themselves by their hands. 

He has excited domestic insurrections amongst us, and has endeavored to 
bring on the inhabitants of our frontiers, the merciless Indian savages, whose 
known rule of warfare is an undistinguished destruction of all ages, sexes, and 
conditions. 

In every stage of these oppressions we have petitioned for redress in the 
most humble terms; our repeated petitions have been answered only by re
peated injury. A prince whose character is thus marked by every act which 
may define a tyrant, is unfit to be the ruler of a free people. 

JNor have we been wanting in attention to our British brethren. We have 
warned them, from time to time, of attempts, by their legislature, to extend 
an unwarrantable jurisdiction over us. We have reminded them of the cir
cumstances of our emigration and settlement here. We have appealed to their 
native justice and magnanimity; and we have conjured them, by the ties of 
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our common kindred, to disavow these usurpations, which would inevitably 
interrupt our connexions and correspondence. They, too, have been deaf to 
the voice of justice and of consanguinity. We must, therefore, acquiesce m 
the necessity which denounces our separation, and hold them as we hold the 
rest of mankind, enemies in war, in peace friends. 

We, therefore, the representatives of the United States of America, in gen
eral congress assembled, appealing to the Supreme Judge of the world, for the 
rectitude of our intentions, do, in the name and by authority of the good peo
ple of these colonies, solemnly publish and declare, that these united colonies 
are, and of right ought to be, free and independent states; that they are ab
solved from all allegiance to the British crown, and that all political connex
ion between them and the state of Great Britain, is, and ought to be totally 
dissolved; and that as free and independent states, they have full power to 
levy war, conclude peace, contract alliances, establish commerce, and to do all 
other acts and things, which independent states may of right do. And for the 
support of this declaration, with a firm reliance on the protection of Divine 
Providence, we mutually pledge to each other, our lives, our fortunes, and our 
sacred honor. JOHN HANCOCK. 

New Hampshire.— Josiah Bartlett, William Whipple, Matthew Thornton. 
Massachusetts Bay.— Samuel Adams, John Adams, Robert Treat Paine, 

Elbridge Gerry. 
Rhode Island, &c.—- Stephen Hopkins, William Ellery. 
Connecticut.— Roger Sherman, Samuel Huntington, William Williams, Oli

ver Wolcott. 
New York.— William Floyd, Philip Livingston, Francis Lewis, Lewis 

Morris. 
New Jersey.— Richard Stockton, John Witherspoon, Francis Hopkinson, 

John Hart, Abraham Clark. 
Pennsylvania.— Robert Morris, Benjamin Rush, Benjamin Franklin, John 

Morton, George Ciymer, James Smith, George Taylor, James Wilson, George 
Ross. 

Delaware.—- Cassar Rodney, George Read, Thomas M'Kean. 
Maryland.— Samuel Chase, William Paca, Thomas Stone, Charles Carroll, 

of Carroll ton. 
Virginia.— George Wythe, Richard Henry Lee, Thomas Jefferson, Benja

min Harrison, Thomas Nelson, Jun., Francis Lightfoot Lee, Carter Braxton. 
North Carolina.— William Hooper, Joseph Hewes, John Penn. 
South Carolina.— Edward Rutledge, Thomas Hay ward, Jun., Thomas Lynch, 

Jun., Arthur Middleton. 
Georgia.— Button Gwinnett, L3Tman Hall, George Walton. 
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CONSTITUTION OF THE UNITED STATES. 

W E , the people of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquillity, provide for the common de
fense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this Constitution for 
the United States of America. 

ARTICLE I. 

SECTION 1. All legislative powers herein granted, shall be vested in a con
gress of the United States, which shall consist of a senate and house of repre
sentatives. 

S E C 2. The house of representatives shall be composed of members chosen 
every second year by the people of the several states; and the electors in each 
state have the qualifications requisite for electors of the most numerous branch 
of the state legislature. 

No person shall be a representative who shall not have attained to the age 
of twenty-five years, and been seven years a citizen of the United States, and 
who shall not, when elected, be an inhabitant of that state in which he shall 
be chosen. 

[Representatives and direct taxes shall be apportioned among the several 
states which may be included within this union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons.]* The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such manner 
as they shall by law direct. The number of representatives shall not exceed 
one for every thirty thousand, but each state shall have at least one repre
sentative, and until such enumeration shall be made, the state of New Hamp
shire shall be entitled to choose three, Massachusetts eight, Rhode Island and 
Providence Plantations one, Connecticut five, New York six, New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Caro
lina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the executive 
authority thereof shall issue writs of election to fill such vacancies. 

The house of representatives shall choose their speaker and other officers; 
and shall have the sole power of impeachment. 

S E C 3. The senate of the United States shall be composed of two senators 
from each state, chosen by the legislature thereof, for six years; and each 
senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first elec
tion, they shall be divided as equally as may be into three classes. The seats 
of the senators of the first class shall be vacated at the expiration of the sec
ond 3^ear, of the second class at the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, so that one-third may be chosen 
every second year; and if vacancies happen, by resignation or otherwise, 
during the recess of the legislature of any state, the executive thereof may 

*The clause included in brackets is amended by the fourteenth amendment, second section. 
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make temporary appointments until the next meeting of the legislature, which 
shall then fill such vacancies. 

No person shall be a senator who shall not have attained the age of thir ty 
years, and been nine years a citizen of the United States, and who shall not, 
when elected, be an inhabitant of that state for which he shall be chosen. 

The vice-president of the United States shall be president of the senate, but 
shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tempore, 
in the absence of the vice-president, or when he shall exercise the office of 
president of the United States. 

The senate shall have the sole power to try all impeachments. When sit
ting for that purpose they shall be on oath or affirmation. When the presi
dent of the United States is tried, the chief justice shall preside; and no person 
shall be convicted without the concurrence of two-thirds of the members 
present. 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust, 
or profit, under the United States; but the party convicted shall nevertheless 
be liable and subject to indictment, trial, judgment and punishment, according 
to law. 

S E C 4. The times, places, and manner of holding elections for senators and 
representatives, shall be prescribed m each state by the legislature thereof, 
but the congress may at any time by law make or alter such regulations ex
cept as to the places of choosing senators. 

The congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 

S E C 5. Each house shall be the judge of the elections, returns, and qualifi
cations of its own members, and a majority of each shall constitute a quorum 
to do business; but a smaller number may adjourn from day to day, and may 
be authorized to compel the attendance of absent members, in such manner, 
and under such penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its members 
for disorderly behavior, and, with the concurrence of two-thirds, expel a 
member. 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either house on any ques
tion, shall, at the desire of" one-fifth of those present, be entered on the 
journal. 

Neither house, during the session of congress, shall, without the consent of 
the other, adjourn for more than three days, nor to any other place than that 
in which the two houses shall be sitting. 

S E C 6. The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall, in all cases, except treason, felony, and breach of 
the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and for 
any speech or debate in either house, they shall not be questioned in any other 
place. 

No senator or representative shall, during the time for which he was elected, 
be appointed to any civil office under the authority of the United States, which 
shall have been created, or the emolument whereof shall have been increased 
during such t ime; and no person holding any office under the United States, 
shall be a member of either house during his continuance m office. 

S E C 7. All bills for raising revenue shall originate in the house of repre-
VOL. 11—111 
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sentatives; but the senate may propose or concur with amendments as on 
other bills. 

Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States; if he approve he shall sign it, but if not, he shall return it, with 
his objections, to that house in which it shall have originated, who shall enter 
the objections at large on their journal and proceed to reconsider it. If, after 
such reconsideration two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which it 
shall likewise be reconsidered, and, if approved by two-thirds of that house, 
it shall become a law. But in all such cases, the votes of both houses shall be 
determined by yeas and nays, and the names of the persons voting for and 
against the bill, shall be entered on the journal of each house respectively. 
If any bill shall not be returned by the president withm ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be a law, 
in like manner as if he had signed it, unless the congress by their adjournment 
prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote, to which the concurrence of the senate and 
house of representatives may be necessary (except on a question of adjourn
ment) shall be presented to the president of the United States; and before the 
same shall take effect, shall be approved by him, or being disapproved by him, 
shall be repassed by two-thirds of the senate and house of representatives, ac
cording to the rules and limitations prescribed in the case of a bill. 

S E C 8. The congress shall have power: 
To lay and collect taxes, duties, imposts, and excises, to pay the debts and 

provide for the common defense and general welfare of the United States; but 
all duties, imposts, and excises shall be uniform throughout the United States; 

To borrow mone}7 on the credit of the United States; 
To regulate commerce with foreign nations, and among the several states, 

and with the Indian tribes; 
To establish an uniform rule of naturalization, and uniform laws on the 

subject of bankruptcies throughout the United States; 
To coin money, regulate the value thereof, and of foreign coin, and fix the 

standard of weights and measures; 
To provide for the punishment of counterfeiting the securities, and current 

coin of the United States; 
To establish postoffices and post-roads; 
To promote the progress of science and useful arts, by securing for limited 

times to authors and inventors the exclusive right to their respective writings 
and discoveries; 

To constitute tribunals inferior to the supreme court; 
To define and punish piracies and felonies committed on the high seas, and 

offenses against the law of nations; 
To declare war, grant letters of marque and reprisal, and make rules con

cerning captures on land and water; 
To raise and support armies; but no appropriation of money, to that use, 

shall be for a longer term than two years; 
To provide and maintain a navy; 
To make rules for the government and regulation of the land and naval 

forces; 
To provide for calling forth the militia to execute the laws of the union, 

suppress insurrections and repel invasions; 
To provide for organizing, arming and disciplining the militia, and for govern

ing such part of them as may be employed in the service of the United States, 
reserving to the states respectively, the appointment of the officers, and the 
authority of training the militia according to the discipline prescribed by 
congress; 
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To exercise exclusive legislation in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and the 
acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful buildings; — And 

To make all laws which shall be necessary and proper for carrying into ex
ecution the foregoing powers, and all other powers vested by this constitution 
in the government of the United States, or in any department or officer thereof. 

S E C 9. The migration or importation of such persons as any of the states 
now existing shall think proper to admit, shall not be prohibited by the con
gress prior to the year one thousand eight hundred and eight; but a tax or 
duty may be imposed on such importation, not exceeding ten dollars for each 
person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when, in cases of rebellion or invasion, the public safety may require it. 

No bill of attainder or ex post facto law, shall be passed. 
No capitation or other direct tax shall be laid, unless in proportion to the 

census or enumeration hereinbefore directed to be taken. 
No tax or duty shall be laid on articles exported from any state. N o pref

erence shall be given by any regulation of commerce or revenue to the ports 
of one state over those of another; nor shall vessels bound to or from one state 
be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury, but in consequence of appro
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them, shall, without the consent of 
the congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign state. 

S E C 10. No state shall enter into any treaty, alliance, or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; make 
anything but gold and silver coin a tender in payment of debts; pass any bill 
of attainder, ex post facto law, or law impairing the obligation of contracts, or 
grant any title of nobility. 

No state shall, without the consent of the congress, lay any imposts or du
ties on imports or exports, except what may be absolutely necessary for exe
cuting its inspection laws; and the net produce of all duties and imposts, laid 
by any state on imports or exports, shall be for the use of the treasury of the 
United States; and all such laws shall be subject to the revision and control 
of the congress. No state shall, without the consent of congress, lay any 
duty of tonnage, keep troops or ships of war in time of peace, enter into any 
agreement or compact with another state or with a foreign power, or engage 
in war, unless actually invaded, or in such imminent danger as will not admit 
of delay. 

ARTICLE I I . 

SECTION 1. The executive power shall be vested in a president of the United 
States of America. He shall hold his office during the term of four years, and, 
together with the vice-president, chosen for the same term, be elected as fol
lows: 

Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and repre
sentatives to which the state may be entitled in the congress; but no senator 
or representative or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 
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The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same 
state with themselves. And they shall make a list of all the persons voted for, 
and of the number of votes for each; which list they shall sign and certify, 
and transmit sealed to the seat of government of the United States, directed 
to the president of the senate. The president of the senate shall, in the pres
ence of the senate and house of representatives, open all the certificates, and 
the votes shall then be counted. The person having the greatest number of 
votes shall be the president, if such number be a majority of the whole num
ber of electors appointed; and if there be more than one who have such ma
jority, and have an equal number of votes, then the house of representatives 
shall' immediately choose, by ballot, one of them for president; and if no person 
have a majority, then from the five highest on the list, the said house shall, in 
like manner, choose the president. But in choosing the president, the votes 
shall be taken by states, the representation from each state having one vote; 
a quorum for this purpose shall consist of a member or members from two-
thirds of the states, and a majority of all the states shall be necessary to a 
choice. In every case, after the choice of the president, the person having the 
greatest number of votes of the electors shall be the vice-president. But if 
there should remain two or more who have equal votes, the senate shall choose 
from them, by ballot, the vice-president.] * 

The congress may determine the time of choosing the electors, and the day 
on which they shall give their votes; which day shall be the same throughout 
the United States. 

No person except a natural-born citizen, or a citizen of the United States at 
the time of the adoption of this constitution, shall be eligible to the office of 
president; neither shall any person be eligible to that office who shall not 
have attained lo the age of thirty-five years, and been fourteen years a resi
dent within the United States. 

In case of the removal of the president from office, or of his death, resigna
tion, or inability to discharge the powers and duties of the said office, the same 
shall devolve on the vice-president, and the congress may by law provide for 
the case of removal, death, resignation, or inability, botli of the president and 
vice-president, declaring what officer shall then act as president, and such offi 
cer shall act accordingly, until the disability be removed, or a president shall 
be elected. 

The president shall, at stated times, receive for his services a compensation, 
which shall neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States or any of them. 

Before he enter on the execution of his office, he shall take the following 
oath or affirmation: 

" I do solemnly swear (or affirm) that I will faithfully execute the office of 
president of the United States, and will, to the best of my ability, preserve, 
protect, and defend the constitution of the United States." 

S E C 2. The president shall be commander-in-chief of the army and navy of 
the United States, and of the mihtiaof the several states, when called into the 
actual service of the United States; he may require the opimon in writing of 
the principal officer in each of the executive departments, upon any subject 
relating to the duties of their respective offices; and he shall have power to 
grant reprieves and pardons for offenses against the United States, except in 
cases of impeachment. 

He shall have power, by and with the advice and consent of the senate, to 
make treaties, provided two-thirds of the senators present concur; and he shall 

This clause has been supemeded by the tw elrth amendment. 
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nominate, and by and with the advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the supreme court, 
and all other officers of the United States, whose appointments are not herein 
otherwise provided for and which shall be established by law. But the con
gress may, by law, vest the appointment of such inferior officers as they think 
proper, in the president alone, in the courts of law, or in the heads of depart
ments. 

The president shall have power to fill up all vacancies that may happen dur
ing the recess of the senate, by granting commissions, which shall expire a t the 
end of their next session. 

S E C 3. He shall from time to time give to the congress information of the 
state of the union, and recommend to their consideration such measures as he 
shall judge necessary and expedieut. H e may, on extraordinary occasions, 
convene both houses, or either of them; and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper. He shall receive ambassadors and other public 
ministers. He shall take care that the laws be faithfully executed; and shall 
commission all the officers of the United States. 

S E C 4. The president, vice-president, and all civil officers of the Uni ted 
States, shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 

ARTICLE I I I . 

SECTION 1. The judicial power of the United States shall be vested in one 
supreme court, and in such inferior courts as the congress may, from t ime to 
time, ordain and establish. The judges, both of the supreme and inferior 
courts, shall hold their offices during good behavior; and shall, at stated times, 
receive for their services a compensation which shall not be diminished during 
their continuance in office. 

SEC 2. The judicial power shall extend to all cases in law and equity, aris
ing under this constitution, the laws of the United States, and treaties made, 
or which shall be made, under their authori ty; to all cases affecting ambassa
dors, other public ministers and consuls; to all cases of admiralty and mari
time jurisdiction; to controversies to which the United States shall be a p a r t y , 
to controversies between two or more states; between a state and citizens of 
another state, between citizens of different states, between citizens of the same 
state, claiming lands under grants of different states, and between a state or 
the citizens thereof, and foreign states, citizens, or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shail be a party, the supreme court shall have original 
jurisdiction. In all the other cases before mentioned, the supreme court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by j u r y ; and 
such trial shall be held in the state where the said crimes shall have been com
mitted; but when not committed within any state, the trial shall be at such 
place or places as the congress may by law have directed. 

S E C 3. Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two wit
nesses to the same overt act, or on confession in open court. 

The congress shall have power to declare the punishment of treason, but no 
attainder of treason shall work corruption of blood, or forfeiture, except dur
ing the life of the person attainted. 
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ARTICLE IV. 

SECTION 1. Full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other state. And the congress 
may, by general laws, prescribe the manner in which such acts, records, and 
proceedings shall be proved, and the effect thereof. 

S E C 2. The citizens of each state shall be entitled to all privileges and im
munities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authoritj7 of the state from which he fled, be delivered up, to be re
moved to the state having jurisdiction of the crime. 

No person held to service or labor in one state, under the laws thereof, es
caping into another, shall, in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered up on claim of 
the party to whom such service or labor may be due. 

S E C 3. New states may be admitted by the congress into this union; but 
no new state shall be formed or erected within the jurisdiction of any other 
state; nor any state be formed by the junction of two or more states, or parts 
of states, without the consent of the legislatures of the states concerned, as 
well as of the congress. 

The congress shall have power to dispose of, and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this constitution shall be so construed as to prejudice 
any claims of the United States or of any particular state. 

S E C 4. The United States shall guaranty to every state in this union, a 
republican form of government, and shall protect each of them against inva
sion ; and on application of the legislature, or of the executive (when the leg
islature cannot be convened) against domestic violence. 

ARTICLE V. 

The congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this constitution, or, on the application of the 
legislatures of two-thirds of the several states, shall call a convention for pro
posing amendments, which, in either case, shall be valid to all intents and 
purposes, as part of this constitution, when ratified by the legislatures of 
three-fourths of the several states, or by conventions in three-fourths thereof, 
as the one or the other mode of ratification may be proposed by the congress; 
provided, that no amendment, which may be made prior to the year one 
thousand eight hundred and eight, shall in any manner affect the first and 
fourth clauses in the ninth section of the first article; and that no state, with
out its consent, shall be deprived of its equal suffrage in the senate. 

ARTICLE VI. 

All debts contracted, and engagements entered into, before the adoption of 
this constitution, shall be as valid against the United States, under this con
stitution, as under the confederation. 

This constitution, and the lawTs of the United States which shall be made in 
pursuance thereof, and all treaties made or which shall be made under the 
authority of the United States, shall be the supreme law of the land; and the 
judges m every state shall be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of the 
several state legislatures, and ail executive and judicial officers, both of the 
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United States and of the several states, shall be bound by oath or affirmation, 
to support this constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United States. 

ARTICLE V I I . 

The ratification of the conventions of nine states, shall be sufficient for the 
establishment of this constitution between the states so ratifying the same. 
Done in convention, by the unanimous consent of the states present, the seven

teenth day of September, in the year of our Lord one thousand seven hun
dred and eighty-seven, and of the independence of the United States of 
America the twelfth. In witness whereof, we have hereunto subscribed our 

' names, GEOEGE WASHINGTON, President, 
and Deputy from Virginia. 

New Hampshire.—John Langdon, Nicholas Gilman. 
Massachusetts.— Nathaniel Gorham, Rufus King. 
Connecticut.— Wm. Samuel Johnson, Roger Sherman. 
New York.— Alexander Hamilton. 
New Jersey.— William Livingston, David Brearly, William Patterson, Jona

than Dayton. 
Pennsylvania.— Benjamin Franklin, Thomas Mifflin, Robert Morris, George 

Clymer, Thomas Fitzsimons, Jared Ingersoll, James Wilson, Governeur Morris. 
Delaware.— George Read, Gunning Bedford, Jr. , John JDickinson, Richard 

Bassett, Jacob Broom. 
Maryland.— James M'Henry, Daniel of St. Thomas Jenifer, Daniel Carroll. 
Virginia.— John Blair, James Madison, J r . 

North Carolina.— William Blount, Richard Dobbs Spaight, Hugh William
son. 

South Carolina.— John Rutledge, Charles Cotesworth Pinckney, Charles 
Pinckney, Pierce Butler. 

Georgia.— William Few, Abr. Baldwin. 
Attest, WILLIAM JACKSON, Secretary. 

AMENDMENTS. 

ARTICLE I. 

Congress shall make no law respecting an establishment of religion, or pro
hibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition 
the government for a redress of grievances. 

ARTICLE I I . 

A well regulated militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be infringed. 

ARTICLE III. 

No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner; nor in time of war, but in a manner to be prescribed 
bv law. 
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ARTICLE IV. 

The right of the people to be secure in their persons, bouses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated; and 
no warrants shall issue, but upon probable cause, supported by oath or affirma
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 

ARTICLE V. 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service, in 
time of war or public danger; nor shall any person be subject, for the same 
offense, to be twice put in jeopardy of life or limb; nor shall be compelled, 
in any criminal case, to be a witness against himself; nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property 
be taken for public use without just compensation. 

ARTICLE VI . 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the assistance of 
counsel for his defense. 

ARTICLE VI I . 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved; and no fact, tried by a 
jury, snail be otherwise re-examined in any court of the United States, than 
according to the rules of the common law. 

ARTICLE VI I I . 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

ARTICLE IX. 

The enumeration in the constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people. 

ARTICLE X. 

The powers not delegated to the United States by the constitution, nor pro
hibited by it to the states, are reserved to the states respectively, or to the 
people. 

ARTICLE XL 

The judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any foreign 
state. 
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ARTICLE XI I . 

SECTION 1. The electors shall meet in their respective states and vote by bal
lot for president and vice-president, one of whom, at least, shall not be an inhab
itant of the same state with themselves; they shall name in their ballots the 
person voted for as president, and in distinct ballots the person voted for as 
vice-president; and they shall make distinct lists of all persons voted for as 
president, and of all persons voted for as vice-president, and of the number of 
votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the president of 
the senate: the president of the senate shall, in the presence of the senate and 
house of representatives, open all the certificates, and the votes shall then be 
counted; the person having the greatest number of votes for president, shall 
be the president, if such number be a majority of the whole number of electors 
appointed ; and if no person have such majority, then from the persons having 
the highest numbers, not exceeding three, on the list of those voted for as 
president, the house of representatives shall choose immediately, by ballot, the 
president. But in choosing the president, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this pur
pose shall consist of a member or members from two-thirds of the states, and 
a majority of all the states shall be necessary to a choice. And if the house 
of representatives shall not choose a president, whenever the right of choice 
shall devolve upon them, before the fourth day of March next following, then 
the vice-president shall act as president, as in the case of the death or other 
constitutional disability of the president. The person having the greatest 
number of votes as vice-president, shall be the vice-president, if such number 
be a majority of the whole number of electors appointed; and if no person 
have a majority, then from the two highest numbers on the list, the senate 
shall choose the vice-president; a quorum for the purpose shall consist of two-
thirds of the whole number of senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitutionally ineligible to 
the office of president, shall be eligible to that of vice-president of the United 
States. 

ARTICLE X I I I . 

SECTION 1. Neither slavery nor involuntary servitude, except as a punish
ment for crime, wrhereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

S E C 2. Congress shall have power to enforce this article by appropriate 
legislation. 

ARTICLE XIV. 

SECTION 1. All persons born or natnralized in the United States, and sub
ject to the jurisdiction thereof, are citizens of the United States, and of the 
state wherein they reside. 

No state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, nor shall any state deprive any 
person of life, liberty, or property, without due process of law, nor deny to 
any person within its jurisdiction the equal protection of the laws. 

S E C 2. Representatives shall be apportioned among the several states ac
cording to their respective numbers, counting the whole number of persons in 
each state, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for president and vice-president of the United 
States, representatives in congress, the executive and judicial officers of a state, 
or the members of the legislature thereof, is denied to any of the male inhab-
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itants of such state, being twenty-one years of age, and citizens of the United 
States, or in any way abridged, except for participation in rebellion or other 
crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such state. 

S E C 3. No person shall be a senator or representative in congress, or 
elector of president and vice-president, or hold any office, civil or military, 
under the United States, or under any state, who, having previously taken 
an oath, as a member of congress, or as an officer of the United States, or as 
a member of any state legislature, or as an executive or judicial officer of any 
state, to support the constitution of the United States, shall have engaged 
in insurrection or rebellion against the same, or given aid or comfort to the 
enemies thereof. But congress may, by a vote of two-thirds of each house, 
remove such disability. 

S E C 4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for serv
ices in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any state shall assume or pay any debt or obli
gation incurred in aid of insurrection or rebellion against the United States, 
or any claim for loss or emancipation of any slave; but all such debts, obli
gations and claims shall be held illegal and void. 

S E C 5. The congress shall have power to enforce, by appropriate legisla
tion, the provisions of this article. 

ARTICLE XV. 

SECTION 1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account of race, 
color, or previous condition of servitude. 

S E C 2. The congress shall have power to enforce this article by appro
priate legislation. 

The first ten of these amendments were proposed by congress (with others 
which were not ratified by three-fourths of the legislatures of the several 
states), by resolution of 1789, and were ratified before 1791. The eleventh 
amendment was proposed by congress by resolution of the year 1794, and 
was ratified before 1796. The twelfth article was proposed by congress by 
resolution of October, 1803, and was ratified before September, 1804. The 
thirteenth article was proposed by congress, by resolution, of the year 1865, 
and was ratified before December 18, 1865. The fourteenth article was pro
posed by congress, by resolution, of the year 1866, and was ratified before the 
20th day of July, 1868. The fifteenth article was proposed by congress, by 
resolution, of the year 1869, and was ratified before the 30th day of March, 
1870. 
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CITIZENSHIP AND NATURALIZATION. 

REVISED STATUTES OF THE UNITED STATES OF 1878. 

W h o are Citizens. SECTION 1992. All persons born hi the United States 
and not subject to any foreign power, excluding Indians not taxed, are de
clared to be citizens of the United States. 

Chi ldren b o r n abroad. S E C 1993. All children heretofore born or 
hereafter born out of the limits and jurisdiction of the United States, whose 
fathers were or may be-at the time of their birth citizens thereof, are declared 
to be citizens of the United States; but the rights of citizenship shall not 
descend to children whose fathers never resided in the United States. 

Marr ied w o m e n . S E C 1994. Any woman who is now or may here
after be married to a citizen of the United States, and who might herself be 
lawfully naturalized, shall be deemed a citizen. 

P e r s o n s b o r n i n Oregon. S E C 1995. All persons born in the district or 
country formerly known as the Territory of Oregon, and subject to the juris
diction of the United States on the eighteenth May, one thousand eight hun
dred and seventy-two, are citizens in the same manner as if born elsewhere 
in the United States. 

E i g h t s forfei ted for d e s e r t i o n , e tc . S E C 1996. All persons who de
serted the military or naval service of the United States and did not return 
thereto or report themselves to a provost-marshal within sixty days after the 
issuance of the proclamation by the president, dated the eleventh day of 
March, one thousand eight hundred and sixty-five, are deemed to have volun
tarily relinquished and forfeited their rights of citizenship, as well as their 
right to become citizens; and such deserters shall be forever incapable of hold
ing any office of trust or profit under the United States, or of exercising any 
rights of citizens thereof. 

E x c e p t i o n . S E C 1997. No soldier or sailor, however, who faithfully 
served according to his enlistment until the nineteenth day of April, one thou
sand eight hundred and sixty-five, and who, without proper authority or leave 
first obtained, quit his command or refused to serve after that date, shall be 
held to be a deserter from the army or navy; but this section shall be con
strued solely as a removal of any disability such soldier or sailor may have 
incurred, under the preceding section, by the loss of citizenship and of the 
right to hold office, in consequence of his desertion. 

A v o i d i n g the draft. S E C 1998. Every person who hereafter deserts the 
military or naval service of the United States, or who, being duly enrolled, 
departs the jurisdiction of the district in which he is enrolled, or goes beyond 
the limits of the United States, with intent to avoid any draft into the mili
tary or naval service, lawfully ordered, shall be liable to all the penalties and 
forfeitures of section nineteen hundred and ninety-six. 

Right o f expatr ia t i on . S E C 1999. Whereas the right of expatriation 
is & natural and inherent right of all people, indispensable to the enjoyment 
of the rights of life, liberty, and the pursuit of happiness; and whereas in the 
recognition of this principle this government has freely received emigrants 
from all nations, and invested them with the rights of citizenship; and whereas 
it is claimed that such American citizens, with their descendants, are subjects 
of foreign states, owing allegiance to the governments thereof; and whereas 
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it is necessary to the maintenance of public peace that this claim of foreign 
allegiance should be promptly and finally disavowed: Therefore any declara
tion, instruction, opinion, order, or decision of any officer of the United States 
which denies, restricts, impairs, or questions the right of expatriation, is de
clared inconsistent with the fundamental principles of the republic. 

Naturalized citizens in foreign states. SEC 2000. All naturalized 
citizens of the United States, while in foreign countries, are entitled to and 
shall receive from this government the same protection of persons and prop
erty which is accorded to native-born citizens. 

Demanding release ot imprisoned citizen. SEC 2001. Whenever it 
is made known to the president that any citizen of the United States has been 
unjustly deprived of his liberty by or under the authority of any foreign gov
ernment, it shall be the duty of the president forthwith to demand of that gov
ernment the reasons of such imprisonment; and if it appears to be wrongful 
and in violation of the rights of American citizenship, the president shall 
forthwith demand the release of such citizen, and if the release so demanded 
is unreasonably delayed or refused, the president shall use such means, not 
amounting to acts of war, as he may think necessary and proper to obtain or 
effectuate the release; and all the facts and proceedings relative thereto shall 
as soon as practicable be communicated by the president to congress. 

A l i e n s n a t u r a l i z e d . S E C 2165. An alien may be admitted to become a 
citizen of the United States in the following manner and not otherwise: 

First. He shall declare on oath before a circuit or district court of the 
United States, or a district or supreme court of the territories, or a court of 
record of any of the states having common-law jurisdiction, and a seal and 
clerk, two years at least, prior to his admission, that it is bona fide his inten
tion to become a citizen of the United States, and to renounce forever all 
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, 
and particularly, by name, to the prince, potentate, state, or sovereignty, of 
which the alien may be at the time a citizen or subject. 

Second, l i e shall, at the time of his application to be admitted, declare on 
oath before some one of the courts above specified, that he will support the 
constitution of the United States, and that he absolutely and entirely renounces 
and abjures all allegiance and fidelity to every foreign prince, potentate, state, 
or sovereignty, and particularly, by name, to the prince, potentate, state, or 
sovereignty of which he was before a citizen or subject; which proceedings 
shall be recorded by the clerk of the court. 

Third. I t shall be made to appear to the satisfaction of the court admitting 
such alien that he has resided within the United States five years at least, and 
within the state or territory where such court is at the time held, one year at 
least; and that during that time, he has behaved as a man of a good moral 
character, attached to the principles of the constitution of the United States, 
and well disposed to the good order and happiness of the same; but the oath 
of the applicant shall, in no case, be allowed to prove his residence. 

Fourth. In case the alien applying to be admitted to citizenship has borne 
any hereditary title, or been of any of the orders of nobility in the kingdom 
or state from which he came, he shall, in addition to the above requisites, make 
an express renunciation of his title or order of nobility in the court to which 
his application is made, and his renunciation shall be recorded in the court. 

Fifth. Any alien who was residing within the limits, and under the juris
diction of the United States, before the twent37-ninth day of January, one 
thousand seven hundred and ninety-five, may be admitted to become a citizen 
on due proof made to some one of the courts above specified, that he has resided 
two years at least, within the jurisdiction of the United States, and one year 
at Je«oL, immediately preceding his application within the state or territory 
where such court is at the time held; and on his declaring on oath, that he 
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will support the constitution of the United States, and that he absolutely and 
entirely renounces and abjures all allegiance and fidelity to any foreign prince, 
potentate, state, or sovereignty, and particularly, by name, to the prince, 
potentate, state, or sovereignty whereof he was before a citizen or subject; 
and, also, on its appearing to the satisfaction of the court, that, during such 
term of two years, he has behaved as a man of good moral character, attached 
to the constitution of the United States, and well disposed to the good order 
and happiness of the same; and where the alien, applying for admission to 
citizenship, has borne any hereditary title, or been of any of the orders of 
nobility in the kingdom or state from which he came, on his moreover making 
in the court an express renunciation of his title or order of nobility, all of the 
proceedings, required in this condition to be performed in the court, shall be 
recorded by the clerk thereof. 

Sixth. Any alien, who was residing within the limits, and under the juris
diction of the United States, between the eighteenth da}7 of June, one thou
sand seven hundred and ninety-eight, and the eighteenth day of June, one 
thousand eight hundred and twelve, and who has continued to reside within 
the same, may be admitted to become a citizen of the United States without 
having made any previous declaration of his intention to become such; but 
whenever any person without a certificate of such declaration of intention 
makes application to be admitted a citizen, it must be proved to the satisfac
tion of the court, that the applicant was residing within the limits and under 
the jurisdiction of the United States, before the eighteenth day of June, one 
thousand eight hundred and twelve, and has continued to reside within the 
same, and the residence of the applicant within the limits and under the juris
diction of the United States for at least five years immediately preceding the 
time of such application, must be proved by the oath of citizens of the United 
States; which citizens shall be named in the record as witnesses. And such 
continued residence within the limits and under the jurisdiction of the United 
States, when satisfactorily proved, and the place where the applicant has re
sided for at least five years, shall be stated and set forth, together with the 
names of such citizens, in the record of the court admitting the applicant; 
otherwise the same shall not entitle him to be considered and deemed a citi
zen of the United States. [Be it enacted by the Senate and House of Repre
sentatives of the United States of America in Congress assembled, That the 
declaration of intention to become a citizen of the United States, required by 
section two thousand one hundred and sixty-five of the Revised Statutes of 
the United States, may be made bj7 an alien before the clerk of any of the 
courts named m said section two thousand one hundred and sixty-five; and 
all such declarations heretofore made before any such clerk are hereby de
clared as legal and valid, as if made before one of the courts named in said 
section.] 

[The part in brackets is the act of February 1, 1876.] 
Aliens honorably discharged from military service. SEC 2166. 

Any alien, of the age of twenty-one years and upwards, who has enlisted, or 
may enlist in the armies of the United States, either the regular or the volun
teer forces, and has been or may be hereafter honorably discharged, shall be 
admitted to become a citizen of the United States, upon his petition, without 
anv previous declaration of his intention to become such, and he shall not be 
required to prove more than one year's residence within the United States 
previous to his application to become such citizen; and the court admitting 
such alien shall, m addition to such proof of residence and good moral charac
ter as now provided by law, be satisfied by competent proof of such person's 
having been honorably discharged from the service of the United States. 

M i n o r r e s i d e n t s . S E C 2167. Any alien, being under the age of twenty-
one years, wTho has resided in the United States three years next preceding 
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his arriving at that age, and wTho has continued to reside therein to the time he 
may make application to be admitted a citizen thereof, may, after he arrives 
at the age of twenty-one years, and after he has resided five years within the 
United States, including the three years of his minority, be admitted a citizen 
of the United States, without having made the declaration required in the first 
condition of section two thousand one hundred and sixty-five; but such alien 
shall make the declaration required therein at the time of his admission; and 
shall further declare on oath, and prove to the satisfaction of the court, that, 
for two years next preceding, it has been his bona fide intention to become a 
citizen of the United States; and he shall, in all other respects, comply with 
the laws in regard to naturalization. 

W i d o w a n d c h i l d r e n of d e c l a r a n t s . S E C 2168. When any alien, who 
has complied with the first condition specified in section two thousand one 
hundred and sixty-five, dies before he is actually naturalized, the widow and 
the children of such alien shall be considered as citizens of the United States, 
and shall be entitled to all rights and privileges as such, upon taking the oaths 
prescribed by law. 

Afr i can n a t i v i t y a n d descent . S E C 2169. The provisions of this title 
shall apply to aliens [being free white persons and to aliens] of African nativ
ity and to persons of African descent. 

[The words in brackets are inserted by the act of February 18, 1875.] 

R e s i d e n c e of f ive y e a r s . S E C 2170. No alien shall be admitted to be
come a citizen who has not, for the continued term of five years next preced
ing his admission, resided within the United States. 

A l i e n e n e m i e s no t admit ted . S E C 2171. No alien, who is a native 
citizen, or subject, or a denizen of any country, state, or sovereignty, with 
which the United States are at war, at the time of his application, shall be 
then admitted to become a citizen of the United States; but persons resident 
within the United States or the territories thereof on the eighteenth day of 
June in the year one thousand eight hundred and twelve, who had, before 
that day7, made a declaration according to law of their intention to become 
citizens of the United States, or who were, on that day, entitled to become 
citizens without making such declaration, may be admitted to become citizens 
thereof notwithstanding they were alien enemies at the time, and in the man
ner prescribed by the laws heretofore passed on that subject; nor shall any
thing herein contained be taken or construed to interfere with or prevent the 
apprehension and removal, agreeably to law, of any alien enemy at any time 
previous to the actual naturalization of such alien. 

Chi ldren of p e r s o n s natura l ized . S E C 2172. The children of persons 
who have been duly naturalized under any law of the United States, or who, 
previous to the passing of any law on that subject by the government of the 
United States, may have become citizens of anj7 one of the states, under the 
laws thereof, being under the age of twenty-one years, at the time of the nat
uralization of their parents, shall, if dwelling in the United States, be consid
ered as citizens thereof; and the children of persons who now are, or have 
been, citizens of the United States, shall, though born out of the limits and 
jurisdiction of the United States, be considered as citizens thereof. But no 
person heretofore proscribed by any state, or who has been legally convicted 
of having joined the army of Great Britain during the revolutionary war, 
shall be admitted to become a citizen without the consent of the legislature of 
the state in which such person was proscribed. 

P o l i c e c o u r t of Dis tr ic t of Co lumbia . S E C 2173. The police court 
of the District of Columbia shall have no power to naturalize foreigners. 

N a t u r a l i z a t i o n of s e a m e n . S E C 2174. Every seaman, being a for
eigner, who declares his intention of becoming a citizen of the United States 
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in any competent court, and shall have served three years on board of a mer
chant vessel of the United States subsequent to the date of such declaration, 
may, on his application to any competent court, and the production of his 
certificate of discharge and good conduct during that time, together with the 
certificate of his declaration of intention to become a citizen, be admitted a 
citizen of the United States; and every seaman, being a foreigner, shall, after 
his declaration of intention to become a citizen of the United States, and after 
he shall have served such three years, be deemed a citizen of the United States 
for the purpose of manning and serving on board any merchant vessel of the 
United States, anything to the contrary in any act of congress notwithstand
ing ; but such seaman shall, for all purposes of protection as an American cit
izen, be deemed such, after the filing of his declaration of intention to become 
such citizen. 
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ORDINANCE OE 1787. 

FOR THE GOVERNMENT OF THE TERRITORY OF THE UNITED STATES, NORTH
WEST OF THE RIVER OHIO. 

Be it ordained by the United States, in Congress assembled, That the said ter
ritory, for the purposes of temporary government, be one district; subject, 
however, to be divided into two districts, as future circumstances may, in the 
opinion of congress, make it expedient. 

Be it ordained by the authority aforesaid, That the estates both of resident 
and non-resident proprietors in the said territory, dying intestate, shall de
scend to and be distributed among their children, and the descendants of a 
deceased child, in equal parts; the descendants of a deceased child or grand
child, to take a share of their deceased parent in equal parts among them; 
and where there shall be no children or descendants, then in equal parts to 
the next of kin, in equal degree; and among collaterals, the children of a de
ceased brother or sister of the intestate, shall have, in equal parts among them, 
their deceased parent's share; and there shall, in no case, be a distinction be
tween kindred of the whole and half blood; saving, in all cases, to the widow 
of the intestate her third part of the real estate for life, and one-third part of 
the personal estate; and this law relative to descents and dovier shall remain 
m full force until altered by the legislature of the district. And until the 
governor and judges shall adopt laws, as hereinafter mentioned, estates in the 
said territory may be devised or bequeathed by wills in writing, signed and 
sealed by him or her, in whom the estate may be (being of full age), and at
tested by three witnesses; and real estates may be conveyed by lease and re
lease, or bargain and sale, signed, sealed and delivered by the person, being 
of full age, in whom the estate may be, and attested by two witnesses; pro
vided such wills be duly proved, and such conveyances be acknowledged or the 
execution thereof duly proved, and be recorded within one year after proper 
magistrates, courts and registers shall be appointed for that purpose; and per
sonal property may be transferred by delivery ; saving, however, to the French 
and Canadian inhabitants, and other settlers of the JKJaskaskias, Saint Vincents, 
and the neighboring villages, who have heretofore professed themselves citi
zens of Virginia, their laws and customs now in force among them, relative 
to the descent and conveyance of property. 

Be it ordained by the authority aforesaid, That there shall be appointed, 
from time to time, by congress, a governor, whose commission shall continue 
in force for the term of three years, unless sooner revoked by congress; he 
shall reside in the district, and have a freehold estate therein, in one thousand 
acres of land, while in the exercise of his office. 

There shall be appointed, from time to time, by congress, a secretary, whose 
commission shall continue in force for four years, unless sooner revoked; he 
shall reside in the district, and have a freehold estate therein in live hundred 
acres of land, while in the exercise of his office. I t shall be his duty to keep 
and preserve the acts and laws passed by the legislature, and the public 
records of the district, and the proceedings of the governor in his executive 
department; and transmit authentic copies of such acts and proceedings every 
six months, to the secretary of congress. There shall also be appointed a 
court, to consist of three judges, any two of whom to form a court, who shall 
have a common-law jurisdiction, and reside in the district, and have each 



ORDINANCE OF 1787. 1777 

therein a freehold estate in five hundred acres of land, while in the exercise of 
their offices; and their commissions shall continue in force during good be
haviour. 

The governor and judges, or a majority of them, shall adopt and publish, in 
the district, such laws of the original states, criminal and civil, as may be nec
essary and best suited to the circumstances of the district, and report them 
to congress from time to time; which laws shall be in force in the district 
until the organization of the general assembly therein, unless disapproved of 
by congress; but afterwards the legislature shall have authority to alter them 
as they shall think fit. 

The governor for the time being, shall be commander-in-chief of the militia, 
appoint and commission all officers in the same, below the rank of general 
officers; all general officers shall be appointed and commissioned by congress. 

Previous to the organization of the general assembly, the governor shall ap
point such magistrates and other civil officers, in each county or township, as 
he shall find necessary for the preservation of the peace and good order in the 
same. After the general assembty shall be organized, the powers and duties 
of the magistrates and other civil officers shall be regulated and defined by 
the said assembly; but all magistrates and other civil officers, not herein other
wise directed, shall, during the continuance of this temporary government, be 
appointed by the governor. 

For the prevention of crimes and injuries, the laws to be adopted or made, 
shall have force in all parts of the district, and for the execution of process, 
criminal and civil, the governor shall make proper divisions thereof; and he 
shall proceed from time to time, as circumstances may require, to lay out the 
parts of the district, in wThich the Indian titles shall have been extinguished, 
into counties and townships, subject, however, to such alterations as may there
after be made by the legislature. 

So soon as there shall be five thousand free male inhabitants of full age, in 
the district, upon giving proof thereof to the governor, they shall receive au
thority, with time and place, to elect representatives from their counties or 
townships, to represent them in the general assembly; provided, that for every 
five hundred free male inhabitants, there shall be one representative, and so 
on progressively with the number of free male inhabitants, shall the right of 
representation increase, until the number of representatives shall amount to 
twenty-five, after which, the number and proportion of representatives shall 
be regulated by the legislature; provided, that no person be eligible or quali
fied to act as a representative, unless he shall have been a citizen of one of the 
United States three years, and be a resident in the district, or unless he shall 
have resided in the district three years, and in either case shall likewise hold 
in his own right, in fee simple, two hundred acres of land within the same; 
provided also, that a freehold in fifty acres of land in the district, having been 
a citizen of one of the states, and being resident in the district, or the like free
hold, and two years' residence in the district shall be necessary to qualify a 
man as an elector of a representative. 

The representatives thus elected shall serve for the term of two years; and 
in case of the death of a representative, or removal from office, the governor 
shall issue a writ to the county or township for wrhich he was a member, to 
elect another in his stead, to serve for the residue of the term. 

The general assembly, or legislature, shall consist of the governor, legisla
tive council, and a house of representatives. The legislative council shall 
consist of five members, to continue in office five years, unless sooner removed 
by congress; any three of whom to be a quorum. And the members of the 
council shall be nominated and appointed in the following manner, to wit: As 
soon as representatives shall be elected, the governor shall appoint a time and 
place for them to meet together, and when met, they shall nominate ten per-
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sons, residents in the district, and each possessed of a freehold in five hundred 
acres of land, and return their names to congress; five of whom congress 
shall appoint and commission to serve as aforesaid; and whenever a vacancy 
shall happen in the council, by death or removal from office, the house of rep
resentatives shall nominate two persons, qualified as aforesaid, for each va
cancy, and return their names to congress; one of whom congress shall appoint 
and commission for the residue of the term. And every five years, four 
months at least before the expiration of the time of service of the members 
of the council, the said house shall nominate ten persons, qualified as afore
said, and return their names to congress; five of whom congress shall appoint 
and commission to serve as members of the council five years, unless sooner 
removed. And the governor, legislative council, and house of representatives, 
shall have authority to make laws, in all cases, for the good government of 
the district, not repugnant to the principles and articles in this ordinance 
established and declared. And all bills, having passed by a majority in the 
house, and by a majority in the council, shall be referred to the governor tor 
his assent; but no bill or legislative act whatever shall be of any force with
out his assent. The governor shall have power to convene, prorogue, and dis
solve the general assembly, when in his opinion it shall be expedient. 

The governor, judges, legislative council, secretary, and such other officers 
as congress shall appoint in the district, shall take an oath or affirmation, of 
fidelity and of office; the governor before the president of congress, and all 
other officers before the governor. As soon as a legislature shall be formed 
in the district, the council and house assembled, in one room, shall have au
thority, by joint ballot, to elect a delegate to congress, who shall have a seat 
in congress, with a right of debating, but not of voting, during this temporary 
government. 

And for extending the fundamental principles of civil and religious liberty, 
which form the basis whereon these republics, their laws, and constitutions are 
erected; to fix and establish those principles as the basis of all laws, constitu
tions and governments, which forever hereafter shall be formed in the said 
terri tory; to provide also for the establishment of states, and permanent gov

ernments therein, and for their admission to share in the federal councils, on 
Ian equal footing with the original states, at as early periods as may be consist
ent with the general interest: 

ARTICLES OF COMPACT. 

It is hereby ordained and declared, by the authority aforesaid, That the fol
lowing articles shall be considered as articles of compact between the original 
states, and the people and states in the said territory, and forever remain un
alterable, unless by common consent, to wit: 

R e l i g i o n . ARTICLE 1. No person demeaning himself in a peaceable and 
orderly manner shall ever be molested on account of his mode of worship, or 
religious sentiments, in the said territory. 

C o m m o n - l a w r ights s ecured . ART. 2. The inhabitants of the said ter
ritory shall always be entitled to the benefits of the writ of habeas corpus, and 
trial by jury; of a proportionate representation of the people in the legislature, 
and of judicial proceedings according to the course of the common law. All 
persons shall be bailable, unless for capital offenses, where the proof shall be 
evident, or the presumption great. All fines shall be moderate; and no cruel 
or unusual punishments shall be inflicted. No man shall be deprived of his 
liberty or property, but by the judgment of his peers, or the law of the land; 
and should the public exigencies make it necessary, for the common preserva
tion, to take any person's property, or to demand his particular services, full 
compensation shall be made for the same. And in the just preservation of 
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rights and property, it is understood and declared, that no law ought ever to 
be made, or have force in the said territory, that shall in any manner whatever 
interfere with or affect private contracts or engagements, bona fide and with
out fraud, previously formed. 

E d u c a t i o n ; the I n d i a n s . ART. 3. Religion, morality, and knowledge 
being necessary to good government and the happiness of mankind, schools and 
the means of education shall forever be encouraged. The utmost good faith 
shall always be observed towards the Indians; their lands and property shall 
never be taken from them without their consent, and in their property, rights, 
and liberty, they never shall be invaded or disturbed, unless in just and lawful 
wars, authorized by congress; but laws, founded in justice and humanity, shall, 
from time to time, be made, for preventing wrongs being done to them, and 
for preserving peace and friendship with them. 

T e r r i t o r y ; t a x e s ; navigable wa te r s . ART. 4. The said territory, and 
the states which may be formed therein, shall forever remain a part of this 
confederacy of the United States of America, subject to the articles of confed
eration, and to such alterations therein as shall be constitutionally made; and 
to all the acts and ordinances of the United States in congress assembled, con
formable thereto. The inhabitants and settlers in the said territory shall be 
subject to pay a part of the federal debts, contracted, or to be contracted, and 
a proportional part of the expenses of government, to be apportioned on them 
by congress, according to the same common rule and measure by which ap
portionments thereof shall be made on the other states; and the taxes for 
paying their proportion shall be laid and levied by the authorit}7 and direction 
of the legislatures of the district or districts, or new states, as in the original 
states, within the time agreed upon by the United States in congress as
sembled. The legislatures of those districts or new states, shall ne\'er inter
fere writh the primary disposal of the soil by the United States in congress 
assembled, nor with any regulations congress may find necessary for securing 
the title m such soil to the bona fide purchasers. No tax shall be imposed on 
lands, the property of the United States; and in no case shall non-resident pro
prietors be taxed higher than residents. The navigable waters leading into 
the Mississippi and St. Lawrence, and the carrying places between the same, 
shall be common highways, and forever free, as well to the inhabitants of the 
said territory, as to the citizens of the United States, and those of any other 
states that may be admitted into the confederacy, without any tax, impost, or 
duty therefor. 

N e w s ta tes . ART. 5. There shall be formed, in the said territory, not less 
than three, nor more than five states; and the boundaries of the states, as 
soon as Virginia shall alter her act of cession, and consent to the same, shall 
become fixed and established as follows, to wit : the western state in the said 
territory shall be bounded by the Mississippi, the Ohio, and Wabash rivers; 
a direct line drawn from the Wabash and Post Vincents, due north to the 
territorial line between the United States and Canada; and by the said terri
torial line to the Lake of the Woods and Mississippi. The middle state shall 
be bounded by the said direct line, the Wabash Irom Post Vincents to the 
Ohio, by the Ohio, by a direct line drawn due north from .the mouth of the 
Great Miami, to the said territorial l.ne, and by the said territorial line. The 
eastern state shall be bounded by the last-mentioned direct line, the Ohio, 
Penns .'lvania, and the said territorial line; provided, however, and it is fur
ther understood and declared, That the boundaries of these three states shall 
be subject so far to be altered, that if congress shall hereafter find it expe
dient, they shall have authority to form one or two states in that part of the 
said territory which lies north of an east and west line drawn through the 
southerly bend or extreme of Lake Michigan. And whenever any of the said 
states shall have sixty thousand free inhabitants therein, such state shall be 
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admitted, by its delegates, into the congress of the United States, on an equal 
footing with the original states, in all respects whatever; and shall be at 
liberty to form a permanent constitution and state government; provided, the 
constitution and government so to be formed, shall be republican, and in con
formity to the principles contained in these articles; and so far as it can be 
consistent with the general interest of the confederacy, such admission shall 
be allowed at an earlier period, and when there may be a less number of free 
inhabitants in the state than sixty thousand. 

Slavery . ART. 6. There shall be neither slavery nor involuntary servitude 
in the said territory, otherwise than in the punishment of crimes, whereof the 
party shall have been duly convicted; provided always, that any person escap
ing into the same, from whom labor or service is lawfully claimed in any of 
the original states, such fugitive may be lawfully reclaimed and conveyed to 
the person claiming his or her labor or service, as aforesaid. 

Be it ordained by the authority aforesaid, That the resolutions of the twenty-
third of April, one thousand seven hundred and eighty-four, relative to the 
subject of this ordinance, be, and the same are hereby repealed, and declared 
null and void. 

DONE by the United States, in congress assembled, the thirteenth day of 
July, in the year of our Lord one thousand seven hundred and eighty-seven, 
and of their sovereignty and independence the twelfth. 

WILLIAM GRAYSON, Chairman. 
CHARLES THOMPSON, Secretary. 
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ORGANIC LAW OF MICHIGAN. 

AN ACT to divide the Indiana territory into two separate governments. 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That from and after the thir
tieth day of June next, all that part of the Indiana territory, which lies north 
of a line drawn east from the southerly bend or extreme of Lake Michigan, 
until it shall intersect Lake Erie, and east of a line drawn from the said south
erly bend through the middle of said lake to its northern extremity, and 
thence due north to the northern boundary of the United States, shall, for the 
purpose of temporary government, constitute a separate territory, and be 
called Michigan. 

S E C 2. And be it further enacted, That there shall be established within the 
said territory, a government in all respects similar to that provided by the 
ordinance of congress, passed on the thirteenth day of July, one thousand 
seven hundred and eighty-seven, for the government of the territory of the 
United States, northwest of the river Ohio; and by an act passed on the 
seventh day of August, one thousand seven hundred and eighty-nine, entitled 
" A n act to provide for the government of the territory northwest of the river 
Ohio ;" and the inhabitants thereof shall be entitled to, and enjoy all and 
singular the rights, privileges, and advantages granted and secured to the peo
ple of the territory of the United States, northwest of the river Ohio, by the 
said ordinance. 

S E C 3. And be it further enacted, That the officers for the said territory, 
who by virtue of this act shall be appointed by the president of the United 
States, by and with the advice and consent of the senate, shall respectively 
exercise the same powers, perform the same duties, and receive for their serv
ices the same compensations, as by the ordinance aforesaid and the laws of the 
United States, have been provided and established for similar officers in the 
Indiana territory; and the duties and emoluments of superintendent of Indian 
affairs, shall be united with those of governor. 

S E C 4. And be it further enacted, That nothing in this act contained, shall 
be construed so as, in any manner, to affect the government now in force in 
the Indiana territory, further than to prohibit the exercise thereof within the 
said territory of Michigan, from and after the aforesaid thirtieth day of June 
next. 

S E C 5. And be it further enacted, That all suits, process, and proceeding, 
which, on the thirtieth day of June next, shall be pending in the court of any 
county, which shall be included within the said territory of Michigan; and 
also all suits, process, and proceedings, which on the said thirtieth day of June 
next, shall be pending in the general court of the Indiana territory, in conse
quence of any writ of removal or order for trial at bar, and which had been 
removed from any of the counties included within the limits of the territory 
of Michigan aforesaid, shall, m all things concerning the same, be proceeded 
on, and judgments and decrees rendered thereon, in the same manner as if the 
said Indiana territory had remained undivided. 

S E C 6. And be it further enacted, That Detroit shall be the seat of govern
ment of the said territory, until congress shall otherwise direct. 

Approved January 11, 1805. 
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ORGANIC LAW OP WISCONSIN. 

AN ACT establishing the territorial government of Wisconsin. 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United Slates of America in Congress assembled, That from and after the third 
day of July next, the country included within the following boundaries shall 
constitute a separate territory, for the purposes of temporary government, by 
the name of Wisconsin; that is to say: Bounded on the east by a line drawn 
from the northeast corner of the state of Illinois, through the middle of Lake 
Michigan, to a point in the middle of said lake, and opposite the main channel 
of Green Bay, and through said channel and Green Bay to the mouth of the 
Menomonie river; thence through the middle of the main channel of said 
river, to that head of said river nearest to the Lake of the Desert; thence in 
a direct line to the middle of said lake; thence through the middle of the 
main channel of the Montreal river, to its mouth; thence with a direct line 
across Lake Superior, to where the territorial line of the United States last 
touches said lake northwest; thence on the north, with the said territorial line, 
to the White-earth river; on the west, by a line from the said boundary line 
following down the middle of the main channel of White-earth river, to the 
Missouri river, and down the middle of the main channel of the Missouri river 
to a point due west from the northwest corner of the state of Missouri; and 
on the south, from said point, due east to the northwest corner of the state of 
Missouri; and thence with the boundaries of the states of Missouri and Illi
nois, as already fixed by acts of congress. And after the said third day of 
July next, all power and authority of the government of Michigan in and over 
the territory hereby constituted, shall cease; provided, that nothing in this 
act contained shall be construed to impair the rights of person or property, 
now appertaining to any Indians within the said territory, so long as such 
rights shall remain unextinguished by treaty between the United States and 
such Indians, or to impair the obligations of any treaty now existing between 
the United States and such Indians, or to impair or anywise to affect the 
authority of the government of the United States to make any regulations re
specting such Indians, their lands, property, or other rights, by treaty, or law, 
or otherwise, which it would have been competent to the government to make 
if this act had never been passed; provided, that nothing in this act contained 
shall be construed to inhibit the government of the United States from divid
ing the territory hereby established into one or more other territories, in such 
manner, and at such times, as congress shall, in its discretion, deem conven
ient and proper, or from attaching any portion of said territory to any other 
state or territory of the United Stales. 

S E C 2. And be it further enacted, That the executive power and authority 
in and over the said territory shall be vested in a governor, who shall hold his 
office for three years, unless sooner removed by the president of the United 
States. The governor shall reside within the said territory, shall be com
mander-in-chief of the militia thereof, shall perforin the duties and receive the 
emoluments of superintendent of Indian affairs, and shall approve of all laws 
passed by the legislative assembly before they shall take effect; he may 
grant pardons for offenses against the laws of the said territory, and reprieves 
for offenses against the laws of the United States, until the decision of the 
president can be made known thereon; he shall commission all officers who 
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shall be appointed to office under the laws of the said territory, and shall take 
care that the laws be faithfully executed. 

S E C 3. And be it further enacted, That there shall be a secretary of the 
said territory, who shall reside therein, and hold his office for four years, un
less sooner removed by the president of the United States; he shall record and 
preserve all the laws and proceedings of the legislative assembly hereinafter 
constituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and one copy of the ex
ecutive proceedings on or before the first Monday in December in each year 
to the president of the United States; and at the same time, two copies of the 
laws to the speaker of the house of representatives, for the use of congress. 
And in case of the death, removal, resignation, or necessary absence, of the 
governor from the territory, the secretary shall have, and he is hereby author
ized and required to execute and perform, all the powers and duties of the 
governor during such vacancy or necessary absence. 

S E C 4. And be it further enacted, That the legislative power shall be vested 
in a governor and a legislative assembly. The legislative assembly shall con
sist of a council and house of representatives. The council shall consist of 
thirteen members, having the qualifications of voters as hereinafter prescribed, 
whose term of service shall continue four years. The house of representatives 
shall consist of twenty-six members, possessing the same qualifications as pre
scribed for the members of the council, and whose term of service shall con
tinue two years. An apportionment shall be made, as nearly equal as prac
ticable, among the several counties, for the election of the council and repre
sentatives, giving to each section of the territory representation in the ratio 
of its population, Indians excepted, as nearly as may be. And the said mem
bers of the council and house of representatives shall reside in and be inhab
itants of the district for which they may be elected. Previous to the first 
election, the governor of the territory shall cause the census or enumeration of 
the inhabitants of the several counties in the territory to be taken and made 
by the sheriffs of the said counties, respectively, and returns thereof made by 
said sheriffs to the governor. The first election shall be held at such time and 
place, and be conducted in such manner as the governor shall appoint and 
direct; and he shall, at the same time, declare the number of members of the 
council and house of representatives to which each of the counties is entitled 
under this act. The number of persons authorized to be elected having the 
greatest number of votes in each of the said counties for the council, shall be 
declared, by the said governor, to be duly elected to the said council; and the 
person or persons having the greatest number of votes for the house of repre
sentatives, equal to the number to which each county may be entitled, shall 
also be declared, by the governor, to be duly elected; provided, the governor 
shall order a new election when there is a tie between two or more persons 
voted for, to supply the vacancy made by such tie. And the persons thus 
elected to the legislative assembly shall meet at such place on such day as he 
shall appoint; but, thereafter, the time, place and manner of holding and con
ducting all elections by the people, and the apportioning the representation in 
the several counties to the council and house of representatives, according to 
population, shall be prescribed by law, as well as the day of the annual com
mencement of the session of the said legislative assembly; but no session, in 
any year, shall exceed the term of seventy-five days. 

S E C 5. And be it further enacted, That every free white male citizen of 
the United States, above the age of twenty-one years, who shall have been an 
inhabitant of said territory at the time of its organization, shall be entitled to 
vote at the first election, and shall be eligible to any office within the said ter
ri tory; but the qualifications of voters at all subsequent elections shall be such 
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as shall be determined by the legislative assembly; provided, that the right of 
suffrage shall be exercised only by citizens of the United States. 

S E C 6. And be it further enacted, That the legislative power of the terri
tory shall extend to all rightful subjects of legislation; but no law shall be 
passed interfering with the primary disposal of the soil; no tax shall be im
posed upon the property of the United States; nor shall the lands or other 
property of non-residents be taxed higher than the lands or other property of 
residents. All the laws of the governor and legislative assembly shall be sub
mitted to, and, if disapproved by the congress of the United States, the same 
shall be null and of no effect. 

S E C 7. And be it further enacted, That all township officers and all county 
officers, except judicial officers, justices of the peace, sheriffs, and clerks of 
courts, shall be elected by the people, in such manner as may be provided by 
the governor and legislative assembly. The governor shall nominate, and, by 
and with the advice and consent of the legislative council, shall appoint all ju
dicial officers, justices of the peace, sheriffs, and all militia officers, except 
those of the staff, and all civil officers not herein provided for. Vacancies oc
curring in the recess of the council shall be filled by appointments from the 
governor, which shall expire at the end of the next session of the legislative 
assembly; but the said governor may appoint, in the first instance, the afore
said officers, who shall hold their offices until the end of the next session of 
the said legislative assembly. 

S E C 8. And be it further enacted, That no member of the legislative assem
bly shall hold or be appointed to any office created, or the salary or emolu
ments of which shall have been increased whilst he wras a member, during the 
term for which he shall have been elected, and for one year after the expira
tion of such term; and no person holding a commission under the United 
States, or any of its officers, except as a militia officer, shall be a member of 
the said council, or shall hold any office under the government of the said ter
ritory. 

S E C 9. And be it further enacted, That the judicial power of the said terri
tory shall be vested m a supreme court, district courts, probate courts, and in 
justices of the peace. The supreme court shall consist of a chief justice, and 
two associate judges, any two of whom shall be a quorum, and who shall hold 
a term at the seat of government of the said territory, annually, and they shall 
hold their offices during good behavior. The said territory shall be divided 
into three judicial districts; and a district court or courts shall be held in each 
of the three districts, by one ot the judges of the supreme court, at such times 
and places as may be prescribed by law. The jurisdiction of the several courts 
herein provided tor, both appellate and original, and that of the probate courts, 
and of the justices of the peace, shall be as limited by law; provided however, 
that the justices of the peace shall not have jurisdiction of any matter of con
troversy, when the title or boundaries of land may be in dispute, or where the 
debt or sum claimed exceeds fifty dollars. And the said supreme and district 
courts, respectively, shall possess chancery as well as common-law jurisdiction. 
Each district court shall appoint its clerk, who shall keep his office at the 
place where the court may be held, and the said clerks shall also be the reg
isters in chancery; and any vacancy m said office of clerk happening in the 
vacation of said court, may be filled by the judge of said district, which ap
pointment shall continue until the next term of said court. And writs of error, 
bills of exception, and appeals in chancery causes, shall be allowed in all cases, 
from the final decisions ot the said district courts to the supreme court, under 
such regulations as may be prescribed by law; but in no case removed to the su
preme court, shall a trial by jury be allow ed m said court. The supreme court 
may appoint its own clerk, and every clerk shall hold his office at the pleasure 
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of the court by which he shall have been appointed. And writs of error and 
appeals from the final decisions of the said supreme court shall be allowed and 
taken to the supreme court of the United States, in the same manner, and 
under the same regulations, as from the circuit courts of the United States, 
where the value of the property, or the amount in controversy, to be ascer
tained by the oath or affirmation of either party, shall exceed one thousand 
dollars. And each of the said district courts shall have and exercise the same 
jurisdiction, in all cases arising under the constitution and laws of the United 
States as is vested in the circuit and district courts of the United States. And 
the first six days of every term of the said courts, or so much thereof as shall 
be necessary, shall be appropriated to the trial of causes arising under the said 
constitution and laws. And writs of error, and appeals from the final decis
ions of the said courts, in all such cases, shall be made to the supreme court of 
the territory in the same manner as in other cases. The said clerks shall re
ceive, in all such cases, the same fees which the clerk of the district court of 
the United States in the northern district of the state of New York receives 
for similar services. 

S E C 10. And be it further enacted, That there shall be an attorney for the 
said territory appointed, who shall continue in office four years, unless sooner 
removed by the president, and who shall receive the same fees and salary as 
the attorney of the United States for the Michigan territory. There shall 
also be a marshal for the territory appointed, who shall hold his office for four 
years, unless sooner removed by the president, who shall execute all process 
issuing from the said courts when exercising their jurisdiction as circuit and 
district courts of the United States. He shall perform the same duties, be 
subject to the same regulations and penalties, and be entitled to the same fees, 
as the marshal of the district court of the United States for the northern dis
trict of the state of New York; and shall, in addition, be paid the sum of two 
hundred dollars, annually, as a compensation for extra services. 

SEC 11. And be it further enacted, That the governor, secretary, chief jus
tice and associate judges, attorney and marshal, shall be nominated, and by 
and with the advice and consent of the senate, appointed by the president of 
the United States. The governor and secretary, to be appointed as aforesaid, 
shall before they act as such respectively take an oath or affirmation before 
some judge or justice of the peace in the existing territory of Michigan duly 
commissioned and qualified to administer an oath or affirmation, to support 
the constitution of the United States, and for the faithful discharge of the 
duties of their respective offices; which said oaths, when so taken, shall be cer
tified by the person before whom the same shall have been taken, and such 
certificate shall be received and recorded by the said secretary among the 
executive proceedings. And afterwards the chief justice and associate judges, 
and all other civil officers in said territory, before they act as such, shall take 
a like oath or affirmation before the said governor or secretary, or some judge 
or justice of the territory who may be duly commissioned and qualified, which 
said oath or affirmation shall be certified and transmitted by the person taking 
the same to the secretary, to be by him recorded as aforesaid; and, afterwards, 
the like oath or affirmation shall be taken, certified, and recorded, in such 
manner and form as may be prescribed by law. The governor shall receive 
an annual salary of two thousand five hundred dollars for his services as gov
ernor and as superintendent of Indian affairs. The said chief justice and asso
ciate judges shall each receive an annual salary of eighteen hundred dollars. 
The secretary shall receive an annual salary of twelve hundred dollars. The said 
salaries shall be paid quarter-yearly, at the treasury of the United States. 
The members of the legislative assembly shall be entitled to receive three dol
lars each per day, during their attendance at the sessions thereof, and three 
dollars each for every twenty miles' travel in going to and returning from the 
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said sessions, estimated according to the nearest usually traveled route. There 
shall be appropriated, annually, the sum of three hundred and fifty dollars, to 
be expended by the governor to defray the contingent expenses of the terri
tory, and there shall also be appropriated annually, a sufficient sum, to be 
expended by the secretary of the territory, and upon an estimate to be made 
by the secretar}7 of the treasury of the United States, to defray the expenses 
of the legislative assembly, the printing of the laws and other incidental ex
penses; and the secretary of the territory shall annually account to the secre
tary of the treasury of the United States for the manner in wThich the aforesaid 
sum shall have been expended. 

S E C 12. And be it further enacted, That the inhabitants of the said territory 
shall be entitled to, and enjoy, all and singular the rights, privileges, and advan
tages, granted and secured to the people of the territory of the United States 
northwest of the river Ohio, by the articles of the compact contained in the ordi
nance for the government of the said territory, passed on the thirteenth day of 
July, one thousand seven hundred and eighty-seven; and shall be subject to all 
the conditions and restrictions and prohibitions in said articles of compact im
posed upon the people of the said territory. The said inhabitants shall also be 
entitled to all the rights, privileges, and immunities, heretofore granted and se
cured to the territory of Michigan, and to its inhabitants, and the existing laws 
of the territory of Michigan shall be extended over said territory, so far as the 
same shall not be incompatible with the provisions of this act, subject, never
theless, to be altered, modified, or repealed, by the governor and legislative 
assembly of the said territory of Wisconsin; and further, the laws of the United 
States are hereby extended over, and shall be in force in said territory, so far 
as the same, or any provisions thereof may be applicable. 

S E C 13. And be it further enacted, That the legislative assembly of the ter
ritory of Wisconsin shall hold its first session at such time and place in said 
territory as the governor thereof shall appoint and direct; and at said session, 
or as soon thereafter as may by them be deemed expedient, the said governor 
and legislative assembly shall proceed to locate and establish the seat of gov
ernment for said territory, at such place as they may deem eligible, which place, 
however, shall thereafter be subject to be changed by the said governor and 
legislative assembly. And twenty thousand dollars, to be paid out of any 
money in the treasury, not otherwise appropriated, is hereby given to the said 
territory, which shall be applied by the governor and legislative assembly to 
defray the expenses of erecting public buildings at the seat of government. 

S E C 14. And be it further enacted, That a delegate to the house of repre
sentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislative assembly, 
who shall be entitled to the same rights and privileges as have been granted 
to the delegates from the several territories of the United States to the said 
house of representatives. The first election s*hall be held a t such time and 
place or places, and be conducted in such manner, as the governor shall ap
point and direct. The person having the greatest number of votes shall be 
declared by the governor to be duly elected, and a certificate thereof shall be 
given to the person so elected. 

SEC. 15. And be it further enacted, That all suits, process, and proceedings, 
and ail indictments and informations which shall be undetermined on the third 
day of July next, in the courts held by the additional judge for the Michigan 
territory, in the counties of Brown and Iowa; and all suits, process, and pro
ceedings, and all indictments and informations which shall be undetermined 
on the said day of July, in the county courts of the several counties of Craw
ford, Brown, Iowa, Dubuque, Milwaukie, and Des Moines, shall be transferred 
to be beard, tried, prosecuted and determined, in the district courts hereby 
established, which may include the said counties. 
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S E C 16. And be it further enacted, That all causes which shall have been 
or may be removed from the courts held by the additional judge for the 
Michigan territory, in the counties of Brown and Iowa, by appeal or other
wise, into the supreme court for the territory of Michigan, and which shall be 
undetermined therein on the third day of July next, shall be certified by the 
clerk of the said supreme court, and transferred to the supreme court of said 
territory of Wisconsin, there to be proceeded in to final determination in the 
same manner that they might have been in the said supreme court of the ter
ritory of Michigan. 

S E C 17. And be it further enacted, That the sum of five thousand dollars 
be, and the same is hereby, appropriated, out of any money in the treasury 
not otherwise appropriated, to be expended by and under the direction of the 
legislative assembly of said territory, in the purchase of a library for the ac
commodation of said assembly and of the supreme court hereby established. 

Approved April 20, 1836. 

t 
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ORGANIC LAW OF IOWA. 

AN ACT to divide the territory of Wisconsin, and to establish the territorial government 
of Iowa. 

SECTION 1. Be it enacted by the Senate and Blouse of Representatives of the 
United States of America, in Congress assembled, That from and after the third 
day of July next, all that part of the present territory of Wisconsin which lies 
west of the Mississippi river, and west of a line drawn due north from the 
head waters or sources of the Mississippi to the territorial line, shall, for the 
purposes of temporary government, be and constitute a separate territorial 
government, by the name of Iowa, and that, from and after the said third day 
of July next, the present territorial government of Wisconsin shall extend 
only to that part of the present territory of Wisconsin which lies east of the 
Mississippi river. And after the said third day of July next, all power and 
authority of the government of Wisconsin, in and over the territory hereby 
constituted, shall cease; provided, that nothing in this act contained shall be 
construed to impair the rights of person or property now appertaining to any 
Indians within the said territory, so long as such rights shall remain unex
tinguished by treaty between the United States and such Indians, or to impair 
the obligations of any treaty now existing between the United States and 
such Indians, or to impair or anywise to affect the authority of the govern
ment of the United States to make any regulations respecting such Indians, 
their lands, property, or other rights, by treaty, or law, or otherwise, which it 
would have been competent to the government to make if this act had never 
been passed; provided, that nothing in this act contained shall be construed to 
inhibit the government of the United States from dividing the territory hereby 
established into one or more other territories, in such manner and at such 
times, as congress shall, in its discretion, deem convenient and proper, or from 
attaching any portion of said territory to any other state or territory of the 
United States. 

S E C 2. And be it further enacted, That the executive power and authority 
in and over the said territory of Iowa, shall be vested in a governor, who shall 
hold his office for three years, unless sooner removed by the president of the 
United States. The governor shall reside within the said territory, shall be 
commander-in-chief of the militia thereof, shall perform the duties and receive 
the emoluments of superintendent of Indian affairs, and shall approve of all 
laws passed by the legislative assembly before they shall take effect; he may 
grant pardons for offenses against the laws of said territory, and reprieves for 
offenses against the law of the United States, until the decision of the president 
can be made known thereon; he shall commission all officers who shall be ap
pointed to office under the laws of the said territory, and shall take care that 
the laws be faithfully executed. 

S E C 3. And be it further enacted, That there shall be a secretary of the 
said territory, who shall reside therein, and hold his office for four years, unless 
sooner removed by the president of the United States; he shall record and 
preserve all the laws and proceedings of the legislative assembly hereinafter 
constituted, and all the acts and proceedings of the governor in his executive 
department; he shall transmit one copy of the laws and one copy of the 
executive proceedings, on or before the first Monday in December in each 
year, to the president of the United States; and, at the same tinief two copies 
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of the laws to the speaker of the house of representatives, for the use of con
gress. And in case of the death, removal, resignation, or necessary absence 
of the governor from the territory, the secretary shall have, and he is hereby 
authorized and required to execute and perform all the powers and duties of 
the governor during such vacancy or necessary absence, or until another gov
ernor shall be duly appointed to fill such vacancy. 

S E C 4. And be it further enacted, That the legislative power shall be vested 
in the governor and a legislative assembly. The legislative assembly shall 
consist of a council and house of representatives. The council shall consist 
of thirteen members, having the qualifications of voters as hereinafter pre
scribed, whose term of service shall continue two years. The house of represent
atives shall consist of twenty-six members, possessing the same qualifications 
as prescribed for the members of the council, and whose term of service shall 
continue one year. An apportionment shall be made as nearly equal as prac
ticable among the several counties, for the election of the council and repre
sentatives, giving to each section of the territory representation in the ratio 
of its population, Indians excepted, as nearly as may be. And the said mem
bers of the council and house of representatives shall reside in, and be in
habitants of the district for which they may be elected. Previous to the first 
election, the governor of the territory shall cause the census or enumeration 
of the inhabitants of the several counties in the territory, to be taken and 
made by the sheriffs of the said counties respectively, unless the same shall 
have been taken within three months previous to the third day of July next, 
and returns thereof made by said sheriffs to the governor. The first election 
shall be held at such time and place, and be conducted in such manner as the 
governor shall appoint and direct; and he shall at the same time, declare the 
number of members of the council and house of representatives to which each 
of the counties or districts are entitled under this act. The number of persons 
authorized to be elected having the greatest number of votes in each of the 
said counties or districts for the council, shall be declared by the said governor 
to be duly elected to the said council; and the person or persons having the 
greatest number of votes for the house of representatives, equal to the number 
to which each county may be entitled, shall also be declared by the governor 
to be duly elected; jjrovided, the governor shall order a new election when 
there is a tie between two or more persons voted for, to supply the vacancy 
made by such tie. And the persons thus elected to the legislative assembly 
shall meet at such place and on such day as he shall appoint; but thereafter, 
the time, place, and manner of holding and conducting all elections by the 
people, and the apportioning the representation in the several counties to the 
council and house of representatives, according to population, shall be pre
scribed be law, as well as the day of the annual commencement of the session 
of the said legislative assembly; but no session in any year, shall exceed the 
term of seventy-five days. 

S E C 5. And be it further enacted, That every free white male citizen of the 
United States, above the age of twenty-one years, who shall have been an in
habitant of said territory at the time of its organization shall be entitled to 
*;ote at the first election, and shall be eligible to any office within the said ter
ritory; but the qualifications of voters, at all subsequent elections, shall be 
such as shall be determined by the legislative assembly; provided, that the 
right of suffrage shall be exercised only by citizens of the United States. 

S E C 6. And be it further enacted, That the legislative power of the territory 
shall extend to all rightful subjects of legislation; but no law shall be passed 
interfering with the primary disposal of the soil; no tax shall be imposed upon 
the property of the United States; nor shall the lands or other property of 
non-residents be taxed higher than the lands or other property of residents. 
All the laws of the governor and legislative assembly shall be submitted to, 
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and if disapproved by the congress of the United States, the same shall be null 
and of no effect. 

S E C 7. And be it further enacted, That all township officers, and all county 
officers except judicial officers, justices of the peace, sheriffs, and clerks of 
courts, shall be elected by the people, in such manner as is now prescribed by 
the laws of the territory of Wisconsin, or as maj7. after the first election, be 
provided by the governor and legislative assembly of Iowa territory. The 
governor shall nominate, and, by and with the advice and consent of the leg
islative council, shall appoint all judicial officers, justices of the peace, sheriffs, 
and all militia officers, except those of the staff, and all civil officers not herein 
provided for. Vacancies occurring in the recess of the council, shall be filled 
by appointments from the governor, which shall expire at the end of the next 
session of the legislative assembly; but the said governor may appoint, in the 
first instance, the aforesaid officers, who shall hold their offices until the end 
of the next session of the said legislative assembly. 

S E C 8. And be it further enacted, That no member of the legislative as
sembly shall hold, or be appointed to, any office created, or the salary or 
emoluments of which shall have been increased whilst he was a member, dur
ing the term for which he shall have been elected, and for one year after the 
expiration of such term; and no person holding a commission or appointment 
under the United States, or any of its officers, except as a militia officer, shall 
be a member of the said council or house of representatives, or shall hold any 
office under the government of the said territory. 

S E C 9. And be it further enacted, That the judicial power of the said terri
tory shall be vested in a supreme court, district courts, probate courts, and in 
justices of the peace. The supreme court shall consist of a chief justice and two 
associate judges, any two of whom shall be a quorum, and who shall hold a 
term at the seat of government of the said territory annually; and they shall 
hold their offices during the term of four years. The said territory shall be di
vided into three judicial districts; and a district court or courts shall be held 
in each of the three districts, by one of the judges of the supreme court, at 
such times and places as may be prescribed by law; and the said judges shall, 
after their appointment, respectively, reside in the districts which shall be as
signed to them. The jurisdiction of the several courts herein provided for, 
both appellate and original, and that of the probate courts, and of the justices 
of the peace, shall be as limited by law; provided however, that justices of 
the peace shall not have jurisdiction of any matter of controversy, when the 
title or boundaries of land may be in dispute, or where the debt or sum claimed 
exceeds fifty dollars. And the said supreme and districts courts, respectively, 
shall possess a chancery as well as a common-law jurisdiction. Each dis
trict court shall appoint its clerk, who shall keep his office at the place 
where the court may be held, and the said clerks shall also be the registers in 
chancery; and any vacancy in said office of clerk, happening in the vacation 
of said court, may be filled by the judge of said district, which appointment 
shall continue until the next term of said court. And writs of error, bills of 
exception, and appeals in chancery causes, shall be allowed in all cases, from the 
final decisions of the said district courts to the supreme court, under such regu
lations as may be prescribed by law; but in no case, removed to the supreme 
court, shall trial by jury be allowed in said court. The supreme court may 
appoint its own clerk, and every clerk shall hold his office at the pleasure of 
the court by which he shall have been appointed. And writs of error and ap
peals from the final decision of the said supreme court shall be allowed and 
taken to the supreme court of the United States, in the same manner and 
under the same regulations as from the circuit courts of the United States, 
where the value ot the property, or the amount in controversy, to be ascer
tained by the oath or affirmation of either party, shall exceed one thousand 
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dollars. And each of the said district courts shall have and exercise the same 
jurisdiction in all cases arising under the constitution and laws of the Uni ted 
States, as is vested in the circuit and district courts of the United States. A n d 
the first six days of every term of the said courts, or so much thereof as shall 
be necessary, shall be appropriated to the trial of causes arising under the 
said constitution and laws. And writs of error and appeals from the final 
decisions of the said courts, in all such cases, shall be made to the supreme 
court of the territory, in the same manner as in other cases. The said clerk 
shall receive in all such cases, the same fees which the clerks of the district 
courts of Wisconsin territory now receive for similar services. 

S E C 10. And be it further enacted, That there shall be an attorney for 
the said territory appointed, who shall continue in office four years, unless 
sooner removed by the president, and who shall receive the same fees and 
salary as the attorney of the United States for the present territory of Wis
consin. There shall also be a marshal for the territory appointed, who shall 
hold his office for four years, unless sooner removed by the president, who shall 
execute all process issuing from the said courts when exercising their jurisdic
tion as circuit and district courts of the United States. He shall perform the 
same duties, be subject to the same regulations and penalties, and be entitled 
to the same fees as the marshal of the district court of the United States for 
the present territory of Wisconsin; and shall, in addition, be paid the sum of 
two hundred dollars annually as a compensation for extra services. 

S E C 11. And be it further enacted, That the governor, secretary, chief jus
tice and associate judges, attorney and marshal, shall be nominated, and, by 
and with the advice and consent of the senate, appointed by the president of 
the United States. The governor and secretary, to be appointed as aforesaid, 
shall, before they act as such, respective!}7 take an oath or affirmation, before 
some judge or justice of the peace in the existing, territory of Wisconsin, 
duty commissioned and qualified to administer an oath or affirmation, or be
fore the chief justice or some associate justice of the supreme court of the 
United States, to support the constitution of the United States, and for the 
faithful discharge of the duties of their respective offices; which said oaths, 
when so taken, shall be certified by the person before whom the same shall 
have been taken, and such certificate shall be received and recorded by the 
said secretary among the executive proceedings. And, afterwards, the chief 
justice and associate judges, and all other civil officers in said territory, before 
they act as such, shall take a like oath, or affirmation, before said governor, or 
secretar}7, or some judge or justice of the territory, who may be duly com
missioned and qualified, which said oath or affirmation shall be certified and 
transmitted, by the person taking the same, to the secretary, to be by him 
recorded as aforesaid; and, afterwards, the like oath or affirmation shall be 
taken, certified, and recorded m such manner and form as may be prescribed 
by law. The governor shall receive an annual salary of fifteen hundred dol
lars as governor, and one thousand dollars as superintendent of Indian affairs. 
The said chief judge and associate justices shall each receive an annual salary 
of fifteen hundred dollars. The secretary shall receive an annual salary of 
twelve hundred dollars. The said salaries shall be paid quarter-yearly, at the 
treasury of the United States. The members of the legislative assembly shall 
be entitled to receive three dollars each, per day, during their attendance a t 
the session thereof, and three dollars each for every twenty miles' travel in 
going to, and returning from the said sessions, estimated according to the 
nearest usually traveled route. There shall be appropriated annually the sum 
of three hundred and fifty dollars to be expended by the governor to defray 
the contingent expenses of the terri tory; and there shall also be appropriated 
annually a sum sufficient to be expended by the secretary of the territory, and 
upon an estimate to be made by the secretary of the treasury of the United 
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States, to defray the expenses of the legislative assembly, the printing of the 
laws, and other incidental expenses, and the secretary of the territory shall 
annually account to the secretary of the treasury of the United States for the 
manner in which the aforesaid sum shall have been expended. 

S E C 12. And be it further enacted, That the inhabitants of the said terri
tory shall be entitled to all the rights, privileges and immunities heretofore 
granted and secured to the territory of Wisconsin, and to its inhabitants; and 
the existing laws of the territory of Wisconsin shall be extended over said 
territory, so far as the same be not incompatible with the provisions of this 
act, subject, nevertheless, to be altered, modified, or repealed by the governor 
and legislative assembly of the said territory of Iowa; and, further, the laws 
of the United States are hereby extended over, and shall be in force in said 
territory, so far as the same, or any provisions thereof, may be applicable. 

S E C 13. And be it further enacted, That the legislative assembly of the ter
ritory of Iowa shall hold its session at such time and place, in said territory, 
as the governor thereof shall appoint and direct; and at said session, or as 
soon thereafter as may b}7 them be deemed expedient, the said governor and 
legislative assembly shall proceed to locate and establish the seat of govern
ment for said te-ritory, at such place as they may deem eligible, which place, 
however, shall thereafter be subject to be changed by the governor and legis
lative assembly. And the sum of twenty thousand dollars, out of any money 
in the treasury not otherwise appropriated, is hereby granted to the said ter
ritory of Iowa, which shall be applied by the governor and legislative assem
bly thereof, to defray the expenses of erecting public buildings at the seat of 
government. 

S E C 14. And be it further enacted, That a delegate to the house of repre
sentatives of the United States, to serve for the term of two years, may be 
elected by the voters qualified to elect members of the legislative assembly, 
who shall be entitled to the same rights and privileges as have been granted 
to the delegates from the several territories of the United States to the said 
house of representatives. The first election shall be held at such time and 
place or places, and be conducted m such manner as the governor shall appoint 
and direct. The person having the greatest number of votes shall be declared 
by the governor to be dul}7 elected, and a certificate thereof shall be given to 
the person so elected. 

S E C 15. And be it further enacted, That all suits, process, and proceedings, 
and all indictments and informations, which shall be undetermined on the 
third day of July next, in the district courts of Wisconsin territory, west of 
the Mississippi river, shall be transferred to be heard, tried, prosecuted and 
determined in the district courts hereby established, which may include the 
said counties. 

S E C 16. And be it further enacted, That all justices of the peace, constables, 
sheriffs, and all other executive and judicial officers, who shall be in office on 
the third day of July next, in that portion of the present territory of Wiscon
sin, which will then," by this act, become the territory of Iowa, shall be, and 
are hereby authorized and required to continue to exercise and perform the 
duties of their respective offices, as officers of the territory of Iowa, tempora
rily, and until they or others shall be duly appointed to fill their places by the 
territorial government of Iowa, in the manner herein directed; provided, that 
no officer shall hold or continue in office by virtue of this provision, over 
twelve months from the said third day of July next. 

S E C 17. And be it further enacted, That all causes which shall have been or 
may be removed from the courts held by the present territory of Wisconsin, in 
the counties west of the Mississippi river, by appeal or otherwise, into the su
preme court for the territory of Wisconsin, and which shaLl be undetermined 
therein on the third day of July next, shall be certified by the clerk of the said 
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supreme court, and transferred to the supreme court of said territory of I o w a , 
there to be proceeded in to final determination, in the same manner t h a t they 
might have been in the said supreme court of the territory of Wisconsin. 

S E C 18. And be it further enacted, That the sum of five thousand dol lars 
be, and the same is hereby appropriated, out of any money in the t r easu ry 
not otherwise appropriated, to be expended by, and under the direction of the 
governor of said territory of Iowa, in the purchase of a library, to be kep t at 
the seat of government, for the accommodation of the governor, legislative 
assembly, judges, secretary, marshal, and attorney of said territory, a n d such 
other persons as the governor and legislative assembly shall direct. 

S E C 19. And be it further enacted, That from and after the day n a m e d in 
this act for the organization of the territory of Iowa, the term of the mem
bers of the council and house of representatives of the territory of Wisconsin 
shall be deemed to have expired, and an entirely new organization of the 
council and house of representatives of the territory of Wisconsin, as consti
tuted b}7 this act, shall take place as follows: As soon as practicable, af ter the 
passage of this act, the governor of the territory of Wisconsin shall apport ion 
the thirteen members of the council, and twenty-six members of the house of 
representatives, among the several counties or districts comprised within said 
territory, according to their population, as nearly as may be (Indians excepted). 
The first election shall be held at such time as the governor shall appoint and 
direct, and shall be conducted, and returns thereof made in all respects accord
ing to the provisions of the laws of said territory, and the governor shall 
declare the person having the greatest number of votes to be elected, and shall 
order a new election when there is a tie between two or more persons voted 
for, to supply the vacancy made by such tie. The persons thus elected shall 
meet at Madison, the seat of government, on such day as he shall appoint , 
but thereafter, the apportioning of the representation in the several counties 
to the council and house of representatives, according to population, t he day 
of their election, and the day for the commencement of the session of the 
legislative assembly, shall be prescribed by law. 

S E C 20. And be it father enacted, That temporarily, and until otherwise 
provided by law of the legislative assembly, the governor of the ter r i tory of 
Iowa may define the judicial districts of said territory, and assign the judges 
who may be appointed for said territory, to the several districts, and also ap
point the time for holding courts in the several counties in each district, by 
proclamation to be issued by him; but the legislative assembly, at their first, 
or any subsequent session, may organize, alter, or modify such judicial dis
tricts, and assign the judges, and alter the times of holding the courts, or any 
of them. 

Approved June 12, 1838. 

AMEEDMEKTS. 

AN ACT to alter and amend the organic law of the territories of Wisconsin and Iowa. 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That every bill which shall 
have passed the council and house of representatives of the territories of Iowa 
and Wisconsin shall, before it become a law, be presented to the governor of 
the territory; if he approve he shall sign it, but if not, he shall return it with 
his objections to that house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If, after 
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such reconsideration, two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by which 
it shall likewise be reconsidered; and if approved by twro-thirds of that house, 
it shall become a law. But, in all such cases, the votes of both houses shall be 
determined by yeas and nays; and the names of the persons voting for and 
against the bill shall be entered on the journals of each house respectively. If 
any bill shall not be returned by the governor within three days (Sundays ex
cepted) after it shall have been presented to him, the same shall be a law in 
like manner as if he had signed it, unless the assembly by adjournment pre
vent its return, in which case it shall not be a law. 

S E C 2. And be it further enacted, That this act shall not be so construed as 
to deprive congress of the right to disapprove of any law passed by the said 
legislative assembly, or in any way to impair or alter the power of congress 
over laws passed by said assembly. 

Approved March 3, 1839. 

AN ACT to authorize the election or appointment of certain officers in the territory of Iowa, 
and for other purposes. 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the legislative assembly 

of the territory of Iowa, shall be, and are hereby authorized to provide by Jaw 
for the election or appointment of sheriffs, judges of probate, justices of the 
peace, and county surveyors, within the said territory, in such way or manner 
and at such times and places as to them may seem proper; and after a law shall 
have been passed by the legislative assembly for that purpose, all elections or 
appointments of the above-named officers thereafter to be had or made shall 
be in pursuance of such law. 

S E C 2. And be it further enacted, That the term of service of the present 
delegate for said territory of Iowa shall expire on the twenty-seventh day of 
October, eighteen hundred and forty; and the qualified electors of said terri
tory may elect a delegate to serve from the said twenty-seventh day of Octo
ber to the fourth da}7 of March thereafter, at such time and place as shall be 
prescribed by law by the legislative assembly, and thereafter a delegate shall 
be elected, at such time and place as the legislative assembly may direct, to 
serve for a congress, as members of the house of representatives are now 
elected. 

Approved March 3, 1839. 
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ADMISSION OF IOWA. 

AN ACT for the admission of the states of Iowa and Florida into the Union. 

WHEREAS, the people of the territory of Iowa did, on the seventh day of Oc
tober, eighteen hundred and forty-four, by a convention of delegates called 
and assembled for that purpose, form for themselves a constitution and state 
government; and whereas, the people of the territory of Florida did, in like 
manner, by their delegates, on the eleventh day of January, eighteen hundred 
and thirty-nine, form for themselves a constitution and state government, both 
of which said constitutions are republican; and said conventions having asked 
the admission of their respective territories into the union as states, on equal 
footing with the original states: 

SECTION 1. Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the states of Iowa and 
Florida be, and the same are hereby declared to be states of the United States 
of America, and are hereby admitted into the union on equal footing with the 
original states, in all respects whatsoever. 

B o u n d a r i e s . S E C 2. And be it further enacted, That the following shall 
be the boundaries of the said state of Iowa, to wit : Beginning at the mouth of 
the Des Moines river, at the middle of the Mississippi, thence by the middle of 
the channel of that river to a parallel of latitude passing through the mouth 
of the Mankato, or Blue-earth river, thence w7est along the said parallel of lati
tude to a point where it is intersected by a meridian line, seventeen degrees 
and thirty minutes west of the meridian of Washington city, thence due south 
to the northern boundary line of the state of Missouri, thence eastwardly fol
lowing that boundary to the point at which the same intersects the Des Moines 
river, thence by the middle of the channel of that river to the place of begin
ning. 

C o n c u r r e n t jur isd ic t ion . S E C 3. And be it further enacted, That the 
said state of Iowa shall have concurrent jurisdiction on the river Mississippi, 
and every other river bordering on the said state of Iowa, so far as the said 
rivers shall form a common boundary to said state, and any other state or 
states now or hereafter to be formed or bounded by the same: such rivers to 
be common to both: and that the said river Mississippi, and the navigable 
waters leading into the same, shall be common highways, and forever free as 
well to the inhabitants of said state, as to all other citizens of the United 
States, without any tax, duty, impost, or toll therefor, imposed by the said 
state of Iowa. 

A s s e n t of people . S E C 4. And be it further enacted, That it is made and 
declared to be a fundamental condition of the admission of said state of Iowa 
into the union, that so much of this act as relates to the said state of Iowa shall 
be assented to by a majority of the qualified electors at their township elec
tions, in the manner and at the time prescribed in the sixth section of the 
thirteenth article of the constitution adopted «at Iowa City the first day of 
November, Anno Domini eighteen hundred and forty-four, or by the legisla
ture of said state. And so soon as such assent shall be given, the president of 
the United States shall announce the same by proclamation; and therefrom 
without further proceedings on the part ot congress the admission of the said 
state of Iowa into the union, on an equal footing in all respects whatever with 
the original states, shall be considered as complete. 
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S E C 5. And be it further enacted, That said state of Florida shall embrace 
the territories of East and West Florida, which by the treaty of amity, settle
ment and limits between the United States and Spain, on the twenty-second 
day of February, eighteen hundred and nineteen, were ceded to the United 
States. 

Represen ta t ive i n congress . S E C 6. And be it further enacted, That 
until the next census and apportionment shall be made, each of said states 
of Iowa and Florida shall be entitled to one representative in the house of 
representatives of the United States. 

Taxation of public lands; ordinance of the convention of Iowa 
not Obligatory on the United States. SEC 7. And be it further enacted, 
That said states of Iowa and Florida are admitted into the union on the ex
press condition that they shall never interfere with the primary disposal of the 
public lands lying within them, nor levy any tax on the same whilst remain
ing the property of the United States: provided, that the ordinance of the con
vention that formed the constitution of Iowa, and which is appended to the 
said constitution, shall not be deemed or taken to have any effect or validity, 
or to be recognized as in any manner obligatory upon the government of the 
United States. 

Approved March 3, 1845. 

AN ACT supplemental to the act for the admission of the states of Iowa and Florida into the 
Union. 

I 
L a w s of U n i t e d S t a t e s . SECTION 1. Be it enacted by the Senate and Bouse 

of Representatives of the United States of America in Congress assembled, That 
the laws of the United States, which are not locally inapplicable, shall have 
the same force and effect within the state of Iowa as elsewhere within the 
United States. 

Dis tr i c t court . S E C 2. And be it further enacted, That the said state 
shall be one district, and be called the district of Iowa; and a district court 
shall be held therein, to consist of one judge, who shall reside in the said dis
trict, and be called a district judge. He shall hold, at the seat of government 
of the said state, two sessions of the said district court annually, on the first 
Monday in January, and he shall, in all things, have and exercise the same 
jurisdiction and powers which were by law given to the judge of the Kentucky 
district, under an act entitled " An act to establish the judicial courts of the 
United States." He shall appoint a clerk for the said district, who shall reside 
and keep the records of the said court at the place of holding the same; and 
shall receive, for the services performed by him, the same fees to which the 
clerk of the Kentucky district is by law entitled for similar services. 

C o m p e n s a t i o n Of j u d g e . SEC 3. And be it further enacted, That there 
shall be allowed to the judge of the said district court the annual compensa
tion of fifteen hundred dollars, to commence from the date of his appointment, 
to be paid quarterly at the treasury of the United States. 

U n i t e d States a t torney . S E C 4. And be it further enacted, That there 
shall be appointed in the said district, a person learned m the law, to act as 
attorney for the United States; who shall, in addition to his stated fees, be 
paid annually by the United States two hundred dollars, as a full compensa
tion for all extra services; the said payments to be made quarterly, at the 
treasury of the United States. 

M a r s h a l . S E C 5. And be it further enacted, That a marshal shall be ap
pointed for the said district, who shall perform the same duties, bo subject to 
the same regulations and penalties, and be entitled to the same fees, as are 
prescribed and allowed to marshals in other districts; and shall, moreover, be 
entitled to the sum of two hundred dollars annually, as a compensation for all 
extra services. 
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Propos i t i ons s u b m i t t e d . S E C 6. And be it further enacted, That in 
lieu of the propositions submitted to the congress of the United States, by an 
ordinance passed on the first day of November, eighteen hundred and forty-
four, by the convention of delegates at Iowa City, assembled for the purpo'se of 
making a constitution for the state of Iowa, which are hereby rejected, the 
following propositions be, and the same are hereby, offered to the legislature 
of the state of Iowa, for their acceptance or rejection; which, if accepted, under 
the authority conferred on the said legislature, by the convention which framed 
the constitution of the said state, shall be obligatory upon the United States. 

1. That section numbered sixteen in every township of the public lands, and, 
where such section has been sold or otherwise disposed of, other lands equiv
alent thereto, and as contiguous as may be, shall be granted to the state for 
the use of schools. 

2. That the seventy-two sections of land set apart and reserved for the use 
and support of a university, by an act of congress approved on the twentieth 
day of July, eighteen hundred and forty, entitled " An act granting two town
ships of land for the use of a university in the territory of Iowa," are hereby 
granted and conveyed to the state, to be appropriated solely to the use and 
support of such university, in such manner as the legislature may prescribe. 

3. That five entire sections of land to be selected and located under the 
direction of the legislature, in legal divisions of not less than one quarter sec
tion, from any of the unappropriated lands belonging to the United States 
within the said state, are hereby granted to the state for the purpose of com
pleting the public buildings of the said state, or for the erection of public 
buildings at the seat of government of the said state, as the legislature may 
determine and direct. 

4. That all salt-springs within the state, not exceeding twelve in number, 
with six sections of land adjoining, or as contiguous as may be to each, shall 
be granted to the said state for its use; the same to be selected by the legis
lature thereof, within one year after the admission of said state, and the same, 
when so selected, to be used on such terms, conditions, and regulations, as the 
legislature of the state shall direct: provided, that no salt-spring, the right 
whereof is now vested in any individual or individuals, or which may hereafter 
be confirmed or adjudged to any individual or individuals, shall, by this sec
tion be granted to said state: and provided also, that the general assembly 
shall never lease or sell the same, at any one time, for a longer period than 
ten years, without the consent of congress. 

5. That five per cent, of the net proceeds of sales of all public lands lying 
within the said state, which have been or shall be sold by congress, from and 
after the admission of said state, after deducting all the expenses incident to 
the same, shall be appropriated for making public roads and canals within the 
said state, as the legislature may direct -.provided, that the five foregoing prop
ositions herein offered are on the condition that the legislature of the said 
state, by virtue of the powers conferred upon it by the convention which 
framed the constitution of the said state, shall provide by an ordinance, irrev
ocable without the consent of the United States, that the said state shall never 
interfere with the primary disposal of the soil within the same by the United 
States, nor with any regulations congress may find necessary for securing the 
title in such soil to the bona fide purchasers thereof; and that no tax shall be 
imposed upon lands the property of the United States; and that in no case 
shall non-resident proprietors be taxed higher than residents; and that the 
bounty lands granted, or hereafter to be granted, for military services during 
the late war, shall, while they continue to be held by the patentees or their 
heirs, remain exempt from any tax laid by order or under the authority of the 
state, whether for state, county, township, or any other purpose, for the term 
of three years from and after the date ot the patents, respectively. 

Approved March 3, 1845. 
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CONSTITUTION OF IOWA. 

P r e a m b l e . W E , THE PEOPLE OF THE STATE OP IOWA, grateful to the Su
preme Being for the blessings hitherto enjoyed, and feeling our dependence 
on Him for a continuation of those blessings, do ordain and establish a free 
and independent government, by the name of the STATE OE IOWA, the bounda
ries whereof shall be as follows: 

B o u n d a r i e s . Beginning in the middle of the main channel of the Missis
sippi river, at a point due east of the middle of the mouth of the main channel 
of the Des Moines river; thence up the middle of the main channel of the 
said Des Moines river, to a point on said river where the northern boundary 
line of the state of Missouri — as established by the constitution of that state, 
adopted June 12th, 1820 —crosses the said middle of the main channel of the 
said Des Moines river; thence westwardly along the Said northern boundary 
line of the state of Missouri, as established at the time aforesaid, until an ex
tension of said line intersects the middle of the main channel of the Missouri 
river; thence up the middle of the main channel of the said Missouri river to 
a point opposite the middle of the main channel of the Big Sioux river, accord
ing to Nicollett's map; thence up the main channel of the said Big Sioux 
river, according to the said map, until it is intersected by the parallel of forty-
three degrees and thirty minutes north latitude; thence east along said parallel 
of forty-three degrees and thirty minutes, until said parallel intersects the 
middle of the main channel of the Mississippi river; thence down the middle 
of the main channel of the said Mississippi river to the place of beginning. 

" T h e middle of the main channel of the shore: Dunleith, etc., Bridge Co. v. Dubuque 
Mississippi river " as here used means the mid- County, 55-558. 
die of the main bed of the river from shore to 

AKTICLE 1.—BILL OF EIGHTS. 

Right s of persons . SECTION 1. All men are, by nature, free and equal, 
and have certain inalienable rights, among which are those of enjoying and 
defending life and liberty, acquiring, possessing, and protecting property, and 
pursuing and obtaining safety and happiness. 

Discrimination on account of color: 
This section forbids discrimination by a com
mon carrier against a passenger on account of 
color. Therelore, held, tha t a regulation of a 
steamboat by which a colored person was de
nied the privilege of a seat at the table pro
vided for passengers could not be enforced: 
Coger v. Northivestern U. Packet Co., 37-145. 

Also, held, tha t colored children cannot be 
excluded from the public schools, nor com
pelled to attend a separate school: CloA-k v. 
Board of Directors, 24-266; Smith v. Direct
ors, 40-518; Dove v. Independent School Dist., 
41-689. 

Discriminations against corporations: 
An act providing a special method lor the tax
ation of the property of railway companies, 
held unconstitutional, because not made ap
plicable to property of the same character 
owned by private individuals. (See art. 8, § 3): 
Davenport v. Chicago, B. I. & P. B. Co., 88-
633. 

But the statute authorizing the recovery of 
double damages for stock injured by a railway 
company on its track where it has a right to 
fence is not unconsti tutional as denying to any 
person the equal protection of the law, such 
provision being intended merely as a penalty 
for the purpose of inducing the fencing of 
rai lroads: Tredway v. Sioux City & St. P. B. 
Co., 43-527. 

P e r m i t s t o s e l l l i q u o r s : This section ia 
not violated by a statutory provision that per
mits to sell intoxicating liquors shall only be 
granted to peisons of good moral character : 
In re Buth, 32-250. 

Nor by the provisions of the prohibitory-
liquor l aw: Santo v. State, 2-165, 216. 

As to requirement tha t laws shall have a 
uniform opeiation, etc., see art . 1, § 6, and 
art . 3, § 30. 

As to due process of law, see art. 1, § 9. 
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Pol i t i ca l p o w e r . SEC. 2. All political "power is inherent in the people. 
Government is instituted for the protection, security, and benefit of the peo
ple, and they have the right, at all times, to alter or reform the same, when
ever the public good may require it. 

And see Political power consists of legislative, exec
utive and judicial authority, and these all in
here in the people in the first instance: Stew

art v. Board of Supervisors, 30-9. 
notes to ar t . 3, § 1. 

See, further, art . 1, § 25. 

Rel ig ion . SEC. 3. The general assembly shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; nor shall 
any person be compelled to attend any place of worship, pay tithes, taxes, or 
other rates, for building or repairing places of worship, or the maintenance of 
any minister or ministry. 

The statute exempting church property violated by the casual use of a public building 
from taxation is not in conflict with this sec- as a place for offering prayer and doing other 
t ion : Trustees of Oriswold College v. State, acts of religious worship ; and the s ta tu te 
46-275. (§ 2879) allowing the Bible to be used in public 

The use of a school-house for the purpose of schools, wi th the provision that no pupil shall 
religious worship, when authorized by a vote be required to read it contrary to the wishes 
of the electors of the district, is not prohibited: of his parent or guardian, is not unconsti tu-
Davis v. Boget, 50-11. t ional : Moore v. Monroe, 64-367. 

The guaran ty of religious freedom is not 

Rel ig ious test . SEO. 4. No religious test shall be required as a qualifica
tion for any office of public trust, and no person shall be deprived of any of 
his rights, privileges, or capacities, or disqualified from the performance of 
any of his public or private duties, or rendered incompetent to give evidence 
in any court of law or equity, in consequence of his opinions on the subject of 
religion; and any party to any judicial proceeding shall have the right to use 
as a witness, or take the testimony of, any other person, not disqualified on 
account of interest, who may be cognizant of any fact material to the case; 
and parties to suits may be witnesses, as provided by law. 

C o m p e t e n c y of w i t n e s s e s : This section 
renders competent as a witness for the defend
an t in a criminal prosecution a person who is 
jointly indicted with him for the same crime 
but is put upon a separate t r ia l : State v. JSash, 
10-81. 

Even where such defendants are put upon 
trial jointly, either one is entitled to the tes
timony of his co-defendant: State v. Gigher, 
23-318. 

The legislature may declare tha t interest in 
the event of a suit may or may not disqualify 
a witness, as shall be deemed best; and the 
provisions of Rev., § 8983, that husband or wife 
should not be a witness for or against the other 

in a civil action to which either of them was a 
par ty , held not to be in conflict wi th this sec
t ion: Karney v. Paisley, 13-89. But see, also, 
Blake v. Craves, 18-312. 

The provisions of this section as to the com
petency of witnesses do not give a par ty the 
r ight to the test imony of a child not possessed 
of sufficient unders tanding, by reason of ten
der years, to feel the obligation of an o a t h : 
Kilburn v. Mullen, 22-498. 

I t is not a violation of any constitutional 
privilege to provide tha t the credibility of a 
witness may be affected by the fact as to his 
sensibility to the obligation of an oa th : Searcy 
v. Miller, 57-613. And see notes to § 4887. 

D u e l i n g . S E C 5. Any citizen of this state who may hereafter be engaged, 
either directly or indirectly, in a duel, either as principal or accessory before 
the fact, shall forever be disqualified from holding any office under the con
stitution and laws of this state. 

L a w s u n i f o r m . SEO. 6. All laws of a general nature shall have a uni
form operation; the general assembly shall not grant to any citizen or Hass 
of citizens, privileges or immunities, which upon the same terms shall not 
equally belong to all citizens. 

U n i f o r m i t y of o p e r a t i o n of g e n e r a l 
l a w s : If a law operates upon every person 
within the relations and circumstances pro
vided for, it is sufficient as to uniformity: 
Iowa B. Land Co. v. Soper, 39-112, 116, 

Therefore, held, that the provision (sj 2002) 
as to liability of a railroad company for in
jur ies to employees is not open to the objec

tion tha t it is not of uniform operat ion: Me-
Aunich v. Mississippi & M. B. Co., 20-338; 
Deppe v. Chicago, B. I. & P. B. Co., 36-52; 
Bueklew v. Central Iowa B. Co., 64-603; Cen
tral Trust Co. v. Sloan, 65-655. 

So held, also, as to the provision (§ 1972) 
making railroad companies liable in certain 
cases for double damages for stock ki l led: 
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Jones v. Galena & C. U. B. Co., 16-6; Welsh 
v. Chicago, B. & Q. B. Co., 53-632. 

A curative act is not necessarily unconsti
tut ional as not being: of uniform operation: 
MeMillenv. County Judge, 6-391. 

So a law legalizing the defective organiza
tion of a specified school district was sus
tained : State ex rel. v. Squires, 26-340. 

So a, law legalizing taxes levied without au
thori ty of l a w : Iowa B. Land Co. v. Soper, 
89-112. 

The statute providing tha t the fact that de
fendant in an action was in the military serv
ice of the United States or the state should 
be sufficient cause for a continuance so long 
as such defendant was in such service, held 
not unconstitutional as not being of uniform 
operat ion: McCormick v. Busch, 15-127. 

A statute providing for excluding property 
from city limits would be unconstitutional if 
not made applicable to cities already incorpo
ra ted as well as those to be incorporated: Whit
ing v. Mt. Pleasant, 11-482. 

I t is not competent for the legislature to 
submit the question whether an act shall be
come a law to a vote of the people. Therefore, 
held, that g 18 of the prohibitory liquor law of 
1855, providing for the submission of the ques
tion to vote in each county as to whether such 
law should be in force therein, was unconsti
tutional, and that the act was in force through
out the state without such submission: Santo 
v. State, 2-165: State v. Beneke, 9-203. 

And the license act of 1857, containing a 
provision that the prohibitory liquor law of 
1855 should not be repealed in any county ex-
eept by a vote of the people of that county, 
was held unconstitutional for the same reason : 
Geebrick v. State, 5-491; State v. Weir, 33-
134. 

But § 114 of Code of '51, and the act of 
1857 (Rev., t§ 287 et seq.), allowing the county 
judge to submit to vote in each county the 
question whether sheep and swine should be 
allowed to run at]large, were held not uncon
stitutional on this ground, inasmuch as the 
law" was in force without a vote of the people, 
and it simply authorized the people of the 
county to adopt a mere police regulat ion: 
Dalby v. Wolf, 14-228. 

See, further, art . 3, § 1, and notes. 
The s tatute prohibiting the sale of ale, wine 

and beer within two miles of the corporate 
limits of a municipal corporation (§g 2-121-
2429), held not objectionable on the ground of 
w a n t of uniformity in its operation: State v. 
Shroeder, 51-197. 

L i b e r t y of s p e e c h a n d the press . SEC. 7. Every person may speak, 
write and publish his sentiments on all subjects, being responsible for the 
abuse of that right. No law shall be passed to restrain or abridge the liberty 
of speech, or of the press. In all prosecutions or indictments for libel, the 
truth may be given in evidence to the jury, and if it appear to the jury that 
the matter charged as libelous was true, and was published with good motives 
and for justifiable ends, the party shall be acquitted. 

N e w s p a p e r p u b l i c a t i o n s ; c o n t e m p t : ing upon the conduct of a judge in relation 

So, also, the provisions as to granting of per
mits to sell intoxicating liquors only to persons 
of good moral character, held not unconstitu
tional : In re Ruth, 32-250. 

A statute dividing railroads into three 
classes and fixing max imum rates of charge 
for each class (§§ 2026. 2027), held not uncon
stitutional on account of lack of uniformity; 
Chicago, ete., B. Co. v. Iowa, 94 IT. S., 155. 

U n i f o r m i t y i n t a x a t i o n comes within the 
purview of the provision as to uniform opera
tion of laws: Dubuque v. Illinois Cent. B. Co., 
39-56. 

But a statute providing a special method for 
the taxation of express and telegraph com
panies, held not objectionable under this pro
vision, as the burdens imposed by it fell equally 
upon all citizens coming within a certain class 
or condition: United States Ex. Co. v. Ellyson, 
28-370. 

The fact that a city is authorized to exempt 
from water-rent property within its limits 
which has not the benefit o£ the water supply 
does not render such a provision unconstitu
tional : Grant v. Davenport, 36-396. 

The provisions (8 2016) for a different method 
for assessing the property of railroad com
panies from that provided for the assessment 
of other property, held not to be unconstitu
tional as being in conflict with this section: 
Central Iowa B. Co. v. Board of Supervisors, 
67-199. 

Also, held, tha t the power given to cities to 
improve streets and make the cost thereof a 
lien upon abutt ing property was not void as 
authorizing unequal taxa t ion: Warren v. 
Henly, 31-31. 

An act exempting lots of ten acres or more 
in extent from municipal taxation under cer
tain circumstances is not unconstitutional 
under this section: Leicht v. Burlington. 78-29. 

A city ordinance discriminating in favor of 
resident merchants of such city and against 
other merchants of the state, by imposing a 
license tax on the latter, would be unconstitu
tional as not being of uniform operation: 
Pacific Junction v. Dyer, 64-38. And see Mar-
shalltown v. Blum, 58-184. 

E x c l u s i v e p r i v i l e g e s : The provisions of 
this section prohibiting the grant ing of ex
clusive privileges, etc., does not affect exclu
sive charters or franchises already gran ted : 
Burlington, etc., Ferry Co. v. Davis, 48-133. 

See, further, as to uniformity of laws, art. 3, 
§ 30, and notes. 

The publication of newspaper comments upon 
the decision of a court when the case is dis
posed of and the decision announced are not 
punishable as contempt of the cour t : Dun
ham v. State, 6-245. 

Publication of articles in a newspaper reflect-

to a cause disposed of before such publication 
does not amount to a contempt : State v. 
Anderson, 40-207. 

P r i v i l e g e d c o m m u n i c a t i o n s : Words 
spokeii by one in the performance of public or 
official duty, upon a jus t occasion, wi thout 
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malicious motive, are privileged communi
cations, and are not actionable unless express 
malice is shown: Mayo v. Sample, 18-306. 

A communication by a grand ju ry to the 
court , not required by law to be made, such 
as a report charging misconduct on the part 
of officers, but not re turned by way of indict
ment , is not privileged: Rector v. Smith, 11-
302. 

Charges made in a judicial proceeding, 
whether civil or criminal, will not support an 
action for libel, though the same charges, if 
made under other circumstances, would con
stitute libel: Mass v. Meire, 37-97. 

If words charged as slanderous were spoken 
by a witness without malice, believing them 
to be responsive, he would not be liable. But 
if wha t is testified to is not pertinent and ma
terial to the mat ter in controversy, and is 
spoken for the purpose of defaming plaintiff, 
such words are not protected: Smith v. How
ard, 28-51. 

Every one who believes himself to be pos
sessed of knowledge which, if true, does or 
may affect the rights or interests of another, 
has the right to communicate in good faith 
his belief to such person: Mott v. Dawson, 
46-533. 

Words spoken of a candidate at an election 
for a public office, to electors whose suffrages 
are sought, if spoken without malice and in 
good faith believing them to be true, by one 

having reasonable cause to so believe, and 
wi th the honest purpose of protecting t h e 
public from the supposed dishonesty of such 
candidate, do not render the person speaking 
them liable in an action for s lander: Ibid. 

A parent has a r ight to know the t ru th of 
reports charging a minor child with an offense 
or immoral conduct, and a person having in
formation which is sought by such parent will 
be completely justified in impart ing the same, 
if acting in good fa i th : Long v. Peters, 47-239. 

The fact that words are privileged is only 
presumptive evidence ot the want of malice, 
and plaintiff may show by extrinsic evidence 
tha t there was malice nevertheless: Mielenz 
v. Quasdorf, 68-726. 

Instructions of court in cases of libel: 
Although the j u ry in prosecutions for libel 
determine both the law and the facts, the 
court has t he r ight to instruct them in these 
as well as in other criminal cases; and the 
conclusive presumption is tha t they follow t h e 
instructions of the cour t ; therefore, an erro
neous instruction will be regarded as preju
dicial and a ground for reversal as in other 
cases: State v. Rice, 56-431. 

The doctrine tha t the jurors are judges of 
the law as well as of the facts, in libel, ap
plies only to criminal prosecutions, and not t o 
civil actions for damages : Forshee v. Abrams, 
2-571. 

See S§ 5478-5483 and § 5823. 

P e r s o n a l s e c u r i t y . S E C 8. The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable seizures and searches, 
shall not be violated; and no warrant shall issue but on probable cause, sup
ported by oath or affirmation, particularly describing the place to be searched, 
and the persons and things to be seized. 

property in any way connected with the cr ime 
charged, or which may serve in identifying 
the prisoner, or be used by him in effecting an 
escape. But property thus taken is not sub
ject to a t t a chmen t : Commercial Exchange 
Bank v. McLeod, 65-665. 

Police officers upon the arrest of one charged 
with felony may m a k e search of his person for 
stolen property, ins t ruments used in the com
mission of the crime, or any article whicli may 
give a clue to its commission or the identifica
tion of the criminal: Beifsnyderv. Lee. 44-101. 

The fact t ha t an officer makes search for 
and seizure of intoxicating liquors unlawfully 
kept for sale wi thout having any war ran t for 
such action will not render the proceedings 
under the war ran t afterwards obtained i l legal: 
State v. Ward, 75-637. 

Fur ther as to search-warrants , see §§ 6027-
6051. 

S e a r c h e s a n d s e i z u r e s : A search-warrant 
is not unreasonable in the legal sense when it 
is for a thing obnoxious to the law, and of a 
person and place particularly described, and is 
issued on oath of probable cause: Santo v. 
State, 2-165. 

Therefore, held, tha t the provision (§ 2401) 
for the issuance of a search-warrant for the 
seizure of intoxicating liquors is not unconsti
tut ional as not requiring sufficient particular
ity in description, or as authorizing unreason
able search and seizure: Ibid. 

Description of the place held sufficient in a 
particular case: State v. Thompson, 44-399. 

An objection to the sufficiency of a warrant 
under which property has been seized cannot 
be raised for the first t ime in the district court 
on appeal from the j ustice issuing the w a r r a n t : 
Ibid. 

The sheriff is justified in searching the per
son arrested and taking from him money or 

Tria l by j u r y ; due process of law. SEO. 9. The right of trial by jury 
shall remain inviolate; but the general assembly may authorize trial by a jury of 
a less number that twelve men in inferior courts; but no person shall be de
prived of life, liberty, or property, without due process of law. 

W h a t c o n s t i t u t e s t r i a l b y j u r y : The constituted of twelve persons, and the legis-
r ight of trial by jury implies a trial by ju ry of 
twelve men except where the constitution au
thorizes trial by ale»s n u m b e r : Santo v. State, 
2-165. 

The jury contemplated by this section is the 
j u r y recognized by the common law, which is 

la ture has no authori ty , in providing for j u r y 
trial under the constitution, to provide for a 
less number than twelve jurors. Therefore, 
held, tha t the provision (§ 4000) for a ver
dict by ten or eleven jurors, when the j u ry 
has been reduced to tha t number by sickness, 
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is unconst i tut ional: Eshelman v. Chicago, R. 
I. & P. B. Co., 67-296; Kelsh v. Dyersville, 
68-137. 

I t is immaterial tha t the party complaining 
of the illegality of the j u ry is a municipal cor
poration. Although it may be that such a 
corporation has no constitutional r ight to ju ry 
trial , yet the s ta tu te does not profess to make 
any special provisions for such cases: Kelsh v. 
Dyersville, 68-137. 

Less than twelve jurors in inferior 
c o u r t s : As this section provides for a trial by 
a less number of jurors than twelve in inferior 
courts, and § 11 of this article gives such 
inferior courts jurisdiction of offenses of an in
ferior grade, a trial in such a court of an of
fense within its jurisdiction by a jury of less 
t h a n twelve is not a violation of the right of 
jury t r ia l : Byran v. State. 4-349. 

If, in the inferior tribunal, a par ty has a 
t r ial before the constitutional jury provided 
for such court, though of less than twelve 
men, he cannot, of right, claim in the face of 
t he s tatute a second trial on the m erits on ap
peal to the district cour t : Des Moines v. Lay
man, 21-153. 

A defendant accused of an offense triable 
under the provisions of the constitution before 
a j ustice of the peace by a jury of less than 
twelve cannot complain of being deprived of 
the right of ju ry trial, even though he is not 
allowed the r ight of trial by jury on appeal 
to the district cour t : Baurose v. State, 1-374. 

The right to one jury trial is all tha t is 
guarantied, and tha t is preserved by allowing 
an appeal to the district court, where the cause 
is to be tried anew by a j u r y : Zelle v. Mo 
Henry, 51-572; State v. Beneke, 9-203. 

The statute providing for trial by a ju ry of 
s ix in the superior court, unless the additional 
expense involved in securing a jury of twelve 
is deposited by the party demanding such ju ry , 
is not unconsti tut ional: Conners v Burling
ton, C. B. & N. B. Co.. 74-383. 

The r ight of trial by ju ry discussed gener
a l ly : Trimble v. Slate,'2 G. Or., 404. 

O r d i n a n c e o f 1 7 8 7 : In so far as the con
st i tut ion of the state modifies the common-law 
right of trial by jury , and authorizes trial by 
a ju ry of less than twelve in inferior courts, it 
is an alteration of the provision for ju ry trial 
found in the ordinance of 1787. The admis
sion of the state under the constitution adopted 
b}' it amounted to an abrogation by mutua l 
consent of the provisions of that ordinance in 
conflict therewi th : Higgins v. Farmers'' Ins. 
Co., 60-50. 

W a i v e r of ob jec t ion t o tr ia l b y l e s s 
t h a n t w e l v e j u r o r s : The verdict in a tr ial 
by a jury defective as to the number will be 
void unless the detect is waived. And where 
a par ty has no knowledge of such deficiency, 
his mere acceptance of the ju ry will not con
st i tute a waiver of objection to number : 
Coivles v. Buekman, 6-161. 

The fact -that the party objecting to the 
cause being tried by a less number than twelve 
proceeds with the trial does not constitute a 
waiver of his objection: Eshelman v. Chicago, 
B. I. & P. R. Co., 67-296. 

T h e p r o v i s i o n s of t h e federal c o n s t i t u 
t i o n with reference to trial by jury have no 
bearing on the question of the right of tr ial by 

j u rv in the state courts : McLane v. Leicht, 
69-401. 

I n e q u i t y e a s e s : The r ight of trial by jury 
does not obtain in cases which are of equitable 
cognizance: State v. Orwig, 25-280. 

As cases of mutua l account are subjects of 
equitable jurisdiction, it is not unconstitutional 
to provide for a compulsory reference in such 
cases: Burt v. Harrah, 65-643. 

The provisions (g 2384) allowing an injunc
tion against persons engaged in the illegal sale 
of intoxicating liquors are not unconstitu
tional as depriving defendant of the right of 
trial by ju ry . Such cases being of equitable 
cognizance at the t ime of the adoption of the 
constitution, and the court of equity having 
jurisdiction at t ha t t ime to abate a nuisance, it 
is within the power of the legislature to en
large the jurisdiction of the court of equity in 
such cases so as to allow that remedy even 
where property rights are involved: Littleton 
v. Fritz, 65-488; Martin v. Blattner, 68-286. 

So the r ight of trial by jury is not impaired 
by the provision (g 3714) that foreclosure of 
mortgages shall be by equitable proceedings, 
and that in the same action a recovery may 
be had on the note secured by mortgage: 
Clough v. Seay, 49-111. 

Under the chancery practice, as it existed at 
the t ime the constitution was adopted, a per
son could be deprived of his liberty or his 
property, and such deprivation has always 
been regarded as having been accomplished 
by due process of law, although no ju ry 
trial was allowed: Eikenberry v. Edwards, 
67-619. 

Tria l d e n o v o o n a p p e a l : By virtue of 
the provisions of this section as to jury trial 
and of art . 5, g 4, as to method of appeal in 
suits in equity, every party has a right either 
to a trial by ju ry or to a trial de novo on ap
peal : Sherwood v. Sherwood, 44-192. 

J u r y t r i a l i n o t h e r e a s e s : Where the 
only issue made by the pleadings was con
tained in a wri t ten agreement, the proper con
struction of which was m question, held, tha t 
it was not error to refuse defendant a jury 
t r ia l : Packer v. Packer, 24-20. 

I t is not prejudicial error to refuse a j u ry 
trial where the questions involved are such 
that nothing arises for the determination of a 
j u rv : Bremer County Bank v. Bremer County, 
42-394. 

Oi ionsa e o n i n u U j d . i n a n o t h e r c o u n t y : 
The right to jury trial is not infringed by al
lowing defendant to be put on trial in*one 
county for an offense committed in another 
county within five hundred yards of the 
boundary line between t h e m : State v. Puas-
ley, 75-742. 

R e f e r e n c e s : Any provision authorizing the 
reference of questions of fact in actions by or
dinary proceedings, without the consent of 
both parties, would be in violation of the r ight 
of ju ry t r ia l : McMartin v. Bingham, 27-234; 
Blair Toivn Lot, etc., Co. v. Walker, 50-376. 

Appraisement of property taken for 
p u b l i c u s e : The appraisers appointed to as
sess damages resulting to a laud owner from 
the establishment of a highway are not a ju ry 
within the meaning of this section, and, upon 
appeal properly taken from their decision, 
such owner is entitled to trial by j u r y : Siga-
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foos v. Talbot, 25-214. And see Des Moines v. 
Layman, 21-153. 

C o n t e m p t : A statute (§ 4374) providing for 
imprisonment of a debtor for contempt in cer
tain cases, where the object was to enforce 
the payment of a debt by summary proceed
ings, held in conflict with the constitutional 
provisions for jury t r ia l : Ex parte Grace, 12-
208. 

J u d g m e n t o n s t a y b o n d : The statutory 
provision giving to a stay bond the effect of a 
judgment confessed against the parties thereto 
is not objectionable as denying them the r ight 
of trial, or depriving them of property without 
due process of law. The bond amounts to a 
waiver of the privilege which it is competent 
for them to m a k e : Cavender v. Smith's Heirs, 
5-157. 

J u r y fee : A provision requiring a par ty to 
pay a jury fee, or increasing the jury fee, is 
not in conflict with this section: Adae v. 
Zangs, 41-536; Steele v. Central B. of Iowa, 
43-109; Little v. McGuire, 43-447; State v. 
Verwayne, 44-621. 

W a i v e r o f j u r y tr ia l i n c i v i l c a s e s : The 
right of ju ry trial in a civil case is not an at
tr ibute inalienable in its nature and character, 
but rather a privilege, which may be waived 
or forfeited; Wilkins v. Treynor, 14-391. 

Where the parties appear and a trial is had 
to the court without objection, it will be pre
sumed that ju ry trial is waived: Saum v. 
Jones County, 1 G. Gr., 165; McGuire v. 
Kemp, 8 G. Gr., 219. And see Hawkins v. Bice, 
40-435. 

By consenting to a reference a par ty waives 
his right to a trial by jury, and cannot after
wards, upon a new order directing the referee 
to proceed, object and claim a ju ry trial: 
Hewitt v. Egbert, 34-485. 

The right to jury trial is waived by failing 
to demand it when the cause comes u p for 
t r ia l : Davidson v. Wright, 46-383. 

By making default a party waives his r ight 
to a ju ry t r ia l : Clute v. Hazleton, 51-355. 

The fact tha t actions of different kinds are 
by agreement submitted together does not 
change the method of trial as to either. Such 
submission amounts only to waiver of j u ry 
t r ia l : Leighton v. Orr, 44-679. 

The r ight to such trial will be waived by 
failure of the party to take proper steps to 
secure a transfer of the cause from the equity 
docket to the law docket, where by reason of 
the nature of the case it properly belongs: 
Richmond v. Dubuque & S. C. B. Co., 33-422, 
490. 

Where, on filing an amended petition, a 
cause was improperly transferred to the equity 
docket, and no motion to transfer it to the 
law docket was made before answer, held, 
tha t error in the kind of proceedings would 
be deemed waived, and defendant could not 
demand a jury t r ia l : Gibbs v. Coonrod, 54-
736. 

As to ju ry trial in criminal cases, see § 10 of 
this article and notes. 

D u e p r o c e s s o f l a w ; w h a t c o n s t i t u t e s : 
Due process of law means in the due course 
of legal proceedings according to those rules 
and forms which have been established for the 
protection of private rights. It was intended 
thereby to secure the individual from the ar

bitrary exercise of the powers of government 
unrestrained by the established principles of 
private r ights and distributive jus t ice : Foule 
v. Mann, 53-42. 

Therefore, held, tha t § 4283, l imiting t he 
remedy against a sheriff for wrongful levy to 
a recovery on the indemnity bond given by the 
plaintiff in execution, was void in so far as it 
defeated the r ight of the person whose prop
erty was illegally taken to sue for the speciiic 
recovery thereof: Ibid. 

The rule in respect to due process of law, 
stated in a general way, is tha t every one is 
entitled to the protection of those fundamenta l 
principles of t ru th and justice which lie a t t he 
basis of all our civil and political inst i tut ions: 
Trustees of Griswold College v. Davenport, 65-
633. 

The provision (§ 4195) requiring that , before 
action can be brought against an officer for 
wrongful levy of a writ of a t tachment upon 
property of a person other than the one against 
whom the wri t is directed, notice of the r ights 
of such owner must be given to the officer in 
writ ing, is not unconsti tutional as depriving 
the par ty of his property without due process 
of l aw: Cheadle v. Guittar, 68-680. 

A person may be deprived of property by 
his own negligence. Also lapse of t ime m a y 
prevent recovery by reason of the s ta tute of 
limitations, and existing remedies may be 
taken away and new ones given, all wi thou t 
infringement of due process of l a w : Ibid. 

The meaning of the phrases " d u e process of 
law," " due course of law," and " course of the 
common law," discussed: Mason v. Messenger, 
17-261. 

P a r t i t i o n p r o c e e d i n g s : J u d g m e n t in pro
ceedings for partition of property, brought 
against a defendant served by publication 
only, held not void as depriving the defendant 
of his property wi thout the benefit of judicial 
proceedings according to the course of the 
common l a w : Ibid. 

The provisions authorizing a sale of prop
erty in a parti t ion suit when division thereof 
cannot be made are not unconsti tut ional as 
depriving the par ty of his property wi thou t 
due process of law. When parties by con
tract assume the relation of tenants in com
mon, the law fixes their respective r ights , one 
of which is tha t the property may be divided, 
and, if necessary, sold to effect that object : 
Metcalf v. Hoopingardner, 45-510. 

The provisions of certain statutes of the terr i 
tories of Iowa and Wisconsin providing a 
method for partition of a t ract of land k n o w n 
as the " half-breed tract ," held unconsti tu
tional as providing for proceedings to deter
mine private r ights in a method not in ac
cordance wi th due course of l a w : Beed v. 
W'right, 2 G. Gr., 15. 

Claim for improvements on land: Rev., 
£§ 2274, 2275, allowing a money judgmen t for 
the value of improvements to be rendered 
against the owner of the land in* proceedings 
under the occupying-claimant law, held un 
constitutional under this section: Childs v. 
Shower, 18-261. 

The provision (§ 1892) giving to any one 
who drains mineral laud, even though wi thou t 
consent of the owner, one-tenth of the mineral 
taken theroiro.n, held not unconsti tut ional as 
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depriving the owner of his property without 
due process of l aw: Ahem v. Dubuque, etc., 
Mining Co., 48-140. 

T h e shor t forec losure of mortgages on 
real property by notice and sale without ac
tion in court, as at one time allowed, held un
constitutional as depriving the owner of his 
property without due process of l a w : Thatcher 
v. Haun, 12-303. 

But under the constitution of 1846, which 
did not contain the clause relating to due pro
cess of law, held, tha t such a proceeding was 
not unconsti tut ional: Boyd v. Ellis, 11-97. 

A p r o c e e d i n g i n e q u i t y should be classed 
as due process of l a w : McLane v. Leicht, 69-
401. 

P r o c e e d i n g s i n r e m against lost goods 
and property, and against estray animals and 
against unknown owners of property, have 
been too long sanctioned to be now called in 
question as not being due process of l a w : 
Kinney v Roe, 70-509. 

L i c e n s e : A permit to sell intoxicating liq
uors for lawful purposes, granted in pursuance 
of s tatutory provisions not requiring the pay
ment of any compensation for such privilege, 
is not property in such sense tha t the par ty 
having the permit cannot be deprived thereof 
without due pi ocess of l a w : State v. Schmidtz, 
65-556. 

O t h e r e a s e s : The provision (§ 1972) au
thorizing double damages in an action against 
a railway company for stock killed through 
failure of the company to maintain a lence 
along its track does not interfere with the 
constitutional protection to property nor de
prive the company of its property without 
due process of l a w : Mackie v. Central £. of 
Iowa, 54-540. 

Proceedings by fence-viewers being pro
vided for by s tatute in the exercise of the 
authori ty of the legislature to provide special 
tr ibunals to determine the rights of the par
ties under proper rules applicable thereto, 
such provisions are not unconstitutional al
though they may operate to deprive the party 
of his property without the intervention of 
judicial proceedings or without allowing him 
a trial in court upon the facts passed upon by 
such fence-viewers: MeKeever v. Jentcs, 59-
300. 

The provisions of the amendment to the 
federal constitution guarantying due process 
of law, etc., have no application to the state 
courts except as expressly so provided, but, 
in the absence of such express provision, are 
merely restrictions upon the federal govern
m e n t : Boyd v. Ellis, 11-97. 

C o n t e m p t : A person cannot be imprisoned 
in puisLiauce of an order of the court in an 
investigation authorized by statute, but un
usual or unheard of at common law or in the 
known and regular course of the administra
tion of the law through courts of jus t ice : 
Ex parte Grace, 12-208. 

But the power to punish for contempt with
out the intervention of a ju ry is not in viola
tion of due process of l aw: Ibid. 

Statutory provisions (g§ 4364-4378) not in 
accord with the common law, but more nearly 
like the proceeding in chancery, by which a 
debtor may be subjected to examination as to 
whether he has property, not exempt from 

execution, liable to the satisfaction of an exe
cution against him, and may be imprisoned 
for contempt in not turning over such prop
erty to apply on such indebtedness under order 
of the court, are not in violation of the re
quirements of this section as to due process of 
law : Eikenberry v. Edwards, 67-619. 

T a x a t i o n : The state has the taxing power, 
and where property is taken in the valid exer
cise of that power, the owner is not deprived 
of it without due process of l aw: Allen v. 
Armstrong, 16-508. 

B a t there are indispensable prerequisites to 
the exercise of the power which cannot be 
omitted without violating the constitutional 
provision as to due process of law: Ibid. 

Therefore, held, t h a t K e v . , § 784, making a 
t a x deed conclusive of the regularity of all 
prior proceedings, was unconstitutional: Mc-
Cready v. Sexton, 29-356. 390. 

Due process of law means ordinary judicial 
proceedings in court, and has no reference 
whatever to the taxing power. Where prop
erty is taken in the due exercise of tha t power, 
it is not taken wi thout due process of l aw: 
Stewart v. Board of Supervisors, 30-9. 

Therefore, held, tha t the constitutional pro
vision was not violated by a law authorizing 
local taxes in aid of rai lways: Ibid. But see 
Hanson v. Vernon, 27-28, and cases cited. 

At no time, nor in any court, nor bei ore any 
tr ibunal or officer, has the t ax payer the r ight 
to have a constitutional j u ry impaneled for 
the purpose of determining the rate of the levy 
of taxes or the assessable value of his prop
e r ty : Davis v. Clinton, 55-549; Dunlieth, etc., 
Bridge Co. v. Dubuque Count.u, 55-558. 

Where an exemption from taxation is pro
vided for by the general laws of the state, any 
subsequent legislature is not thereby deprived 
of the power to alter the law and remove the 
exemption: SHmer v. Jacobs. 62-392. 

The rule tha t the owner of property shall 
not be deprived of it arbitrarily and without 
due process of law renders it illegal to enforce 
against such property a tax as to the assess
ment and levy of which the property owner 
has had no notice nor opportunity to be heard 
in pursuance of general s tatute or special pro
vision : Gatch v. Des Moines, 63-718. 

Property cannot be taken for the payment 
of taxes under a special assessment made with
out notice to the property owner and opportu
nity to be heard, at least where the assessment 
is made under a s tatute or ordinance provid
ing for assessment according to benefits: 
Trustees of Griswold College v. Davenport, 65-
633. 

So held where a citv council was charged 
with the duty of determining whether any part 
of the costs of constructing a sewer should be 
paid out of the general revenues of the city, 
and if so, what part, the balance being pay
able by special assessment upon abut t ing prop
e r ty : Ibid. 

Courts are not necessary to taxat ion; and it 
is generally agreed tha t property taken for 
non-payment of taxes is not taken without 
due process of law, if the tax payer is afforded 
an opportunity to be heard in relation to the 
tax, though it be only before _ the officers 
clothed with power to assess: Ibid. 

If there is any ground upon which a t ax can 
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be upheld which has been levied without no
tice to the tax payer and without an opportu
nity to be heard, it is incumbent upon the 
party claiming its validity to show that the 
notice would have been unavail ing: Auer v, 
Dubuque, 65-650. 

Wa» t of notice of assessment and levy are 
objections which cannot be urged as against 
an action to recover costs of construction of a 
sewer under §S 649, 650: Dittoe v. Davenport, 
74-66. 

See. further, as "to taxation, notes to art . 1, 
§ 18, and art . 3, § 30. 

E m i n e n t d o m a i n : A par ty cannot com
plain that his property has been taken for pub
lic use without due process of law when it has 
been taken for a highway by proper proceed
ings, an 1 his claim for damages has been dis
allowed, and he has not taken the proper steps 

C r i m i n a l p r o s e c u t i o n : A proceeding be
fore a magistrate or court in the name of 
the city, accusing defendant of the violation 
of a city ordinance, is a criminal prosecu
t ion: Davenport v. Bird. 34-524; Jaquithv. 
Boyce, 42-406; State v. Vail, 57-103; Colum
bus City v. Cuteoinp, 61-672; Creslon v. Nye, 
74-369. 

S p e e d y t r i a l : The requirement of this 
section as to a speedy trial must be construed 
in a reasonable manner, and if the defendant 
demands a jury trial in a superior court after 
the jurors have been discharged, the case 
should be continued to the next t e r m : Creston 
v. Nye, 74-309. 

T r i a l b y j u r y : A defendant has the r ight to 
trial by jury at some stage of the proceedings 
in a criminal prosecution: Ibid. 

The right to trial by jury is not infringed by 
the provisions of Ji 11 of this article, t ha t a 
certain grade of offenses may be tried sum
marily : See notes to that section. 

See, further, as to jury trial, notes to preced
ing section. 

W a i v e r of t r i a l b y j u r y : As the defend
ant in a criminal piosecution may waive a 
s ta tute enacted for his benefit, he may con
sent that the trial proceed with a jury of less 
than twelve jurors, and will be bound by the 
verdict rendered: State v. Kaufman, 51-578. 

But defendant cannot waive a jury trial and 
consent to a trial by the court, there being no 
provision by which the court, without a jury , 
has jurisdiction to try the issues of fact in a 
criminal case: State v. Carman, 63-130; State 
v. Larrigan, 66-426. 

Eight to be confronted with witnesses: 
Dying declarations may be received according 
to the rules of evidence without violating the 
provision of this section giving the accused the 
right to be confronted with witnesses against 
h im: State v. Nash, 7-347, 377. 

But this r ight is violated by allowing the in
troduction of a certificate of a notary public 
as to the fact that a bill of exchange has been 

to have the disallowance corrected on a p p e a l : 
Tharp v. Witham, 65-566. 

Proceedings for the assessment of d a m a g e s 
for the construction of underground dra ins by 
one land owner th rough the property of a n 
adjoining land owner, authorized by 20 G. A . , 
ch. 188 (see § 1878), held unconsti tut ional be
cause not providing for an appeal from t h e 
action of the township trustees in case n o 
damages are awarded. The non- assessment 
of damages by such trustees cannot be r e 
garded as due process of law unless there is a 
r ight to appeal to a t r ibunal where such as 
sessment can be made by a constitutional j u r y : 
Fleming v. Hull, 73-598. 

As to tak ing private property for public use , 
see, further, notes to S 18 of this article. 

And in general, as applicable to this section, 
see notes to §§ 10 and 21 of this article. 

protested, when such fact is material in es tab
lishing the guilt of the accused: State v. 
Beidel. 26-430. 

Where a deposition has been taken on be
half of the prisoner and filed in court, it is no t 
error to allow the prosecuting a t torney to read 
the same in evidence, it not appearing tha t t he 
prisoner sought or desired to wi thdraw it f rom 
the files before the tr ial of the case: Nash v. 
State. 2 G. Gr., 286. 

Depositions of witnesses, or minutes of evi
dence on prel iminary examinations, are no t 
admissible as against a defendant in a cr imi
nal prosecution: State v. Collins, 3?-86. 

The provisions of § 2195 as to method of 
determining the question of sanity by com
missioners are not in violation of this sect ion: 
Blackhawk County v. Springer, 58-417. 

The admission in evidence upon a cr iminal 
tr ial of testimony of witnesses given in a pre
l iminary examination, which witnesses have 
since died, is not in violation of the r ight to be 
confronted by witnesses under this sect ion: 
State v. Fitzgerald, 63-268. 

As defendant is entitled to be confronted 
wi th the witnesses against him, if a witness 
for the prosecution is subpoenaed from another 
s tate and the costs are afterwards taxed to t he 
prosecution, such witness should be paid by 
the county for the distance traveled outside 
the state as well as in i t : Westfall v. Madison 
County, 62-427. 

The provision about being confronted by 
witnesses is not applicable to the proceed
ings before a grand j u r y : State v. Smith, 74-
580. 

This privilege of defendant has no reference 
to record evidence, and in a prosecution for 
bigamy record evidence of the first mar r iage 
of the defendant mav be in t roduced: State v. 
Matlock, 70-229. 

And in a prosecution for the unlawful sale 
of intoxicating liquors the monthly state
ments of a pharmacist , filed in the county 
auditor 's office as required by law, are admis-

Kights of p e r s o n s accused . SEC. 10. In all criminal prosecutions, and 
in cases involving the life or liberty of an individual, the accused shall have 
a right to a speedy and public trial by an impartial jury ; to be informed of 
the accusation against him; to have a copy of the same when demanded; to 
be confronted with the witnesses against him; to have compulsory process for 
his witnesses; and to have the assistance of counsel. 
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sible in evidence against h im: State v. Smith. 
74-580. 

The provision in the constitution of the 
United States and in the statutes of the state 
tha t defendant shall not be required to be a 
witness against himself is not violated by in
troducing in evidence reports made by him 
as required by law, and properly made mat ter 
of record, which tend to show violation of law 
on his par t : Ibid. 

W a i v e r of p r i v i l e g e : The right to be con
fronted by the witnesses against h im is per
sonal with the accused and not jurisdictional, 

and may be waived; so held in a case where, 
by consent of the accused, a written transcript 
of the testimony taken on a former trial was 
read to the jury in place of recalling the wit
nesses themselves: State v. Poison, 29-133; 
State v. Fooks, 65-452. 

Compulsory attendance of witness: 
This section does not give defendant the abso
lute r ight to have a prisoner in the peniten
tiary or jail produced as a witness. The order 
which the court is authorized to make in such 
cases under S 4929 is discretionary: State v. 
Kennedy, 20-372. 

W h e n i n d i c t m e n t n e c e s s a r y . S E C 11. All offenses less than felony, 
and in which the punishment does not exceed a fine of one hundred dollars, 
or imprisonment for thirty days, shall be tried summarily before a justice of 
the peace, or other officer authorized by law, on information under oath, with
out indictment, or the intervention of a grand jury, saving to the defendant 
the right of appeal; and no person shall be held to answer for any higher 
criminal offense, unless on presentment or indictment by a grand jury, except 
in cases arising in the army or navy, or in the militia, when in actual service, 
in time of war or public danger. 

[As to indictment and the number of grand jurors, see amendment inserted as [sec. 15] a t 
the end of art . 5.] 

and costs are paid, does not make the case one 
which is beyond the jurisdiction of the jus
tice, al though the length of imprisonment for 
non-payment of fine and costs may extend be
yond thir ty days. The imprisonment for non
payment of fine and costs is not a punishment 
for the crime, but a method of enforcing pay
ment : Albertson v. Kriechbaum, 65-11. 

The provision tha t only offenses which are 
punishable by fine not exceeding one hundred 
dollars, or imprisonment not to exceed thir ty 
days, are within the jurisdiction of a justice, 
is not violated by allowing different offenses 
of the same kind by the same person to be 
joined in one information before a justice of 
the peace, although the aggregate of the fines 
imposed under such information may exceed 
one hundred dollars: Jackson v. Boyd, 53-536. 

R i g h t o f a p p e a l : If defendant gives proper 
notice of appeal there is nothing which the 
justice can do which will deprive the par ty of 
his right to such appeal, and therefore the jus
tice cannot be liable in damages for refusing ' 
an appeal, or committ ing the party wi thout 
appeal, whatever may be his motives: Ander
son v. Park, 57-69. 

There is no provision for a review of errors 
of law only, in a criminal case tried before a 
justice of the peace. The provisions as to writs 
of error in civil cases are not applicable in 
criminal prosecutions: Part of Lot etc v. 
State, 1-507; State v. Minn, 51-133. 

The provisions of Rev., § 5094 (not now in 
force), giving the state as well as defendant 
the r ight of appeal from the judgment of a 
justice of the peace in a criminal trial, held 
not in conflict with the provision saving to de
fendant the right of trial by ju ry on appeal 
from a justice of the peace in a criminal case: 
State v. Tait, 22-140. 

But these provisions were held to be uncon
stitutional as being in conflict with the follow
ing section, providing tha t " no person shall, 
after acquittal, be tried for the same offense:" 
State v. Van Horton, 26-402. 

J u r i s d i c t i o n of j u s t i c e of p e a c e : Where 
there is nothing appearing affirmatively on 
the face of the proceedings before a justice of 
the peace showing want of jurisdiction, de
fendant cannot complain that the evidence 
shows an offense which can only be prose
cuted on indic tment : State v. Sipult, 17-575. 

A justice of the peace has jurisdiction over 
violations of city ordinances. The jurisdic
tion of the mayor in such cases is not exclu
sive : Jaquith v. Boyce, 42-406. 

When a defendant is ti ied before a justice 
for an offense of "which the justice has not 
jurisdiction the district court does not acquire 
jurisdiction on appeal from the judgment of 
the just ice: State v. Carpenter, 23-506. 

The provisions allowing a trial in a sum
mary manner before a justice of the peace or 
other officer, in cases here specified, is not in 
violation of the right of trial by j u ry guaran
tied in § 9, and in art. 2 of the ordinance of 
1787. The r ight to one jury trial is all tha t is 
guarantied, and tha t is preserved by allowing 
an appeal to the district court, where the 
cause is to be tried anew by a j u r y : Zelle v. 
McHenry, 51-572; State v. Beneke, 9-203. 

The corresponding section of the Const, of 
1846, held prospective, and applicable not only 
to offenses cognizable by justices of the peace 
a t the t ime of its adoption, but also to those 
which should thereafter be made so cogni
zable: Bryan v. State, 4-349. 

Extent of punishment in justices' 
c o u r t s : Where an ordinance provided that , 
in case of non-payment of a fine, defendant 
should be imprisoned for a pemiod of t ime longer 
than that authorized by the constitution for 
imprisonment on conviction in an inferior 
court, held, tha t the ordinance was not void, 
but that it might be enforced up to the limit 
of the punishment al lowed: Keokuk v. Dres-
sell, 47-597. 

The provision of s tatute authorizing the im
position of a fine of one hundred dollars, and 
the imprisonment of defendant until the fine 
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Unauthorized indictment: An indict-
jnent for an offense, the punishment for which 
does not exceed a fine of one hundred dollars 
or imprisonment for thirty days, is not author
ized, and all proceedings thereunder are un
authorized and void. So held in case of an in
dictment for illegal sale of intoxicating liquors: 
Walters v. State, 5-507; Stale v. Koehler, 6-
398; State v. Shawbeck, 7-322. 

Conviction of lesser offense: Where de
fendant is indicted for an indictable offense, 
but is found guilty of a lesser degree thereof, 
or of an offense necessarily included in the 
offense for which he is indicted, he may be 
convicted and punished for such lesser offense, 
although exclusive jurisdiction thereof is 
given to a justice: State v. Shepard, 10-126; 
State v. Jarvis, 21-44; Ortonv. State, 4 G. Gr., 
140. 

So, under an indictment for larceny, charg
ing the value of the goods stolen to be more 
than twenty dollars, the district court has 
jurisdiction to try defendant and sentence him, 
if found guilty, although the jury find the 
value of the goods to be less than that amount: 
State v. Stingley, 10-488. 

And the question whether the offense is tri

able as a misdemeanor or a felony is to be de
termined by the value of the property alleged 
in the indictment or information, and not by 
the value ascertained by the verdict of the 
jury: State v. Church, 8-252. 

Indictable offenses: The provision of this 
section that offenses of a certain grade shall be 
prosecuted only on indictment by a grand jury 
does not limit the power of the legislature to 
prescribe the form and constituent elements 
of an indictment, and authorize one as good 
and sufficient which would not be so at com
mon law: State v. Bevans, 37-178. 

The number of the grand jury is left to legis
lative regulation: State v. Ostrander, 18-435. 

The provision of the federal constitution, 
that no person shall be held to answer for an 
infamous crime except upon indictment, is ap
plicable alone to the exercise of power by the 
federal government, and is not a restriction 
upon the legislative authority of the state: 
State v. Wells, 48-662. 

Offense committed before adoption of 
constitution: The provisions of this section 
held inapplicable, under art. 12, § 3, to an of
fense which was committed prior to the adop
tion of the constitution: State v. Axt, 6-511. 

T w i c e t r i e d ; bail . SEO. 12. JN"o person shall, after acquittal, be tried for 
the same offense. All persons shall, before conviction, be bailable by sufficient 
sureties, except for capital offenses, where the proof is evident, or the presump
tion great. 

What constitutes jeopardy; dismissal 
of prosecution: A dismissal of the proceed
ings, either by the court or by the district at
torney, alter the trial has commenced, unless 
in the cases authorized by statute (g 6015), will 
operate as an acquittal: State v. Callendine, 
8-288. 

The fact that material witnesses for the 
prosecution cannot be called because their 
names are not indorsed on the indictment will 
not be such a peremptory or controlling cause 
as to justify the court in dismissing the case: 
Ibid. 

But where, in an indictment for burglary, 
the defendant is also charged with assault 
with intent to commit murder, merely for the 
purpose of bringing the case within the ag
gravated punishment provided by § 5191, the 
charge of such assault may be dismissed after 
defendant has entered a plea of former acquit
tal of such assault: State v. Struble, 71-11. 

Continuance: Where the names of the 
witnesses for prosecution have not been in
dorsed on the indictment defendant may be re
quired to consent to their introduction under 
§ 5806, notwithstanding the defect, or consent 
to a continuance; but he has no right to ask a 
verdict nor insist on the procedure as a former 
jeopardy when again put on trial: State v. 
Parker. 66-586; State v. Falconer, 70-416. 

Discharge of jury: The fact that m the 
exercise of sound discretion the jury is dis
charged for failure to agree does not entitle 
defendant to be released as having been once 
in jeopardy: State v. Vaughan, 29-286. 

Where, after all the evidence had been in
troduced, the judge, on receipt of a telegram 
announcing the sickness of his wife, adjourned 
court for a few days to go home; and subse
quently, by telegram, adjourned court over 

the term, held, that there was sufficient cause 
to warrant the adjournment, and that defend
ant could not, on a subsequent trial, plead 
previous jeopardy: State v. Tatman, 59-471. 

Defective verdict: Although defendant is 
put upon trial on a good indictment, yet if the 
verdict is so defective that no judgment can 
be rendered upon it, it may be set aside and 
defendant again put on trial. The defective 
verdict will not amount to an acquittal: State 
v. Bedman, 17-329; State v. Arthur, 21-322. 

Punit ive damages , when awarded for a 
criminal act, do not constitute a punishment 
in such sense that one who should also be crim
inally punished for the same act would be 
twice put in jeopardy for the same offense: 
Hendrickson v. Kingsbury, 21-379. 

N e w trial on appeal from just ice's 
court: A defendant, acquitted before a jus
tice of the peace in a prosecution for a crime 
over which the justice has jurisdiction, cannot 
be again tried upon an appeal to the district 
court, taken by the state, even though the 
statute may so authorize; so held under Rev., 
S 5094, since repealed: State v. Van Horton, 
26-402. 

Offense against state and city: An ordi
nance of a city punishing an act which is pun
ishable under the laws of the state is not, on 
that account, void. The act may be punished 
under both without violating any constitu
tional principle: Bloomfleld v. Trimble, 54-
399. 

Fraudulent acquittal or convict ion: 
Where the former conviction or acquittal was 
procured by the defendant by collusion or 
fraud, it may be treated by the state as a nul
lity and disregarded, and a new prosecution 
commenced: State v. Green, 16-239. 

In such case the burden of proof is on the 



1808 APPENDIX. 

state to establish the f raud: State v. Maxwell, 
51-314. 

Conviction of lower degree: Where a 
defendant has been convicted ot a lower degree 
of the offense than that for which he was in
dicted and put upon trial, such conviction 
operates as an acquittal of the degree for 
which he was tried, and if he appeal and se
cure a reversal, he cannot be again tried for 
any higher offense, or higher degree of the 
offense, than that of which he was convicted: 
State v. Tweedy, 11-350: State v. demons, 5 1 -
274. 

Nor will the fact tha t defendant, being put 
on trial a second t ime for the higher degree or 
higher crime, is again found guilty of only 
the lower degree or lower crime of which he 
was previously convicted, render the error in 
improperly put t ing him on trial a second time 
error without prejudice: State v. Tweedy, 11-
350. 

S e c o n d t r i a l for h i g h e r c r i m e : A con
viction or acquittal of a minor offense will not 
bar prosecution for a greater one, or for a 
higher degree of the same offense, except that 
an acquittal of manslaughter will bar an in
dictment for murder. Therefore, held, tha t a 
conviction for assault and battery would not 
bar a prosecution for assault with intent to do 
great bodily in ju ry : State v. Foster, 33-525. 

A former conviction or acquittal of the 
crime of petit larceny will bar a subsequent 
prosecution for larceny from the person, al
though i lie first offense is a misdemeanor 
triable before a justice of the peace, and the 
other ib a felony: State v. Gleason, 56-203. 

Where same act constitutes two 
c r i m e s : A iirevious prosecution for an act as 
constituting one crime will not bar a subse
quent prosecution for a greater crime com-

H a b e a s c o r p u s . SEO. 13. The writ of habeas corpus shall not be sus
pended or refused when application is made as required by law, unless, in 
case of rebellion or invasion, the public safety may require it. 

M i l i t a r y r e s t r a i n t : A return by respond- A p p e a l : The right of appeal in such pro-
ent that he is a military officer of the United ceedmgs exists only as provided by law ; and 

mitted in the same act. For instance, a pros
ecution for assault will not bar a subsequent 
prosecution for a riot committed in the same 
t ransact ion: Scott v. United States, Mor., 142. 

Proof of the commission of an assault upon 
one person will not sustain an indictment for 
assault upon t w o ; therefore, under a subse
quent indictment for assault and battery upon 
one of the persons named, defendant could 
not show, under a plea of former conviction 
or acquittal, a judgment under an indictment 
for assault upon two. But under an indict
ment for an assault by two, either one may be 
acquitted either on a joint or on a separate in
dictment : State v. McClintock, 8-203. 

Where the same essential element is in
cluded in two or more crimes, as, for instance, 
larceny in the crimes of larceny from a dwell
ing-house in the night-t ime, and robbery, a 
previous conviction or acquittal for one of 
such crimes will bar a subsequent prosecu
tion for the other. In the prosecution for 
the one crime the defendant might be con
victed of the included cr ime: State v. Mike-
sell, 70-176. 

For other cases see notes to §§ 5744-5750. 
As to conviction of lesser d egree or included 

offense, see notes to §§ 5850, 5851. 
R i g h t t o b a i l : Where a bail bond recited 

that defendant was charged with " feloniously 
killing two persons," held that , as the offense 
was not necessarily punishable with death, 
bail might be allowed, and the bond was not 
void: State v. Klingman, 14-404. 

This section applies to §§ 5561, 5562; and a 
party charged with murder in the second de
gree is entitled to bail notwithstanding the 
language there used: State v. Hufford, 23-
579. 

held, under Revision, an appeal did not lie 
from an order by a judge of the supreme 
cour t : In re Curley, 34-184. (But this r ight 
is now given by $ 4394.) 

In general, as to habeas corpus, see notes to 
88 4698-4739. 

States holding the person restrained for the 
crime of desertion, await ing trial by court-
martial , is sufficient, and the prisoner will be 
remanded : Ex parte Anderson, 16-595. 

A soldier while on furlough is not within 
the jurisdiction of the military authorities, 
and may be arrested by civil authority wi th
out conflict: Ex parte McBoberts, 16-600. 

Mil i tary . S E C 14. The military shall be subordinate to the civil power. 
JNo standing army shall be kept up by the state in time of peace; and in time 
of war no appropriation for a standing army shall be for a longer time than 
two years. 

Q u a r t e r i n g so ld iers . SEC. 15. JNo soldier shall, in time of peace, be quar
tered in any house without the consent of the owner, nor in time of war ex
cept in the manner prescribed by law. 

T r e a s o n . SEO. 16. Treason against the state shall consist only in levying 
war against it, adhering to its enemies, or giving them aid and comfort. JNo 
person shall be convicted of treason, unless on the evidence of two witnesses 
to the same overt act, or confession in open court. 

B a i l ; p u n i s h m e n t s . S E C IT. Excessive bail shall not be required; ex
cessive fines shall not be imposed, and cruel and unusual punishment shall not 
be inflicted. 
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Rev., § 3276, making officers of municipal The penalties provided for violation of t h e 
corporations personally liable for failure to intoxicating-liquor law (g 2384), held not ex-
levy tax to pay off judgments , etc., held not cessive within the constitutional provision: 
to impose an unusual fine nor an excessive Martin v. Blattner, 68-286. 
punishment upon such officers: Porter v. Bail required in a certain case, held not ex-
Thomson, 22-391. cessive: State v. Wells, 46-662. 

E m i n e n t d o m a i n . S E C 18. Private property shall not be taken for pub
lic use without just compensation first being made, or secured to be made, to 
the owner thereof, as soon as the damages shall be assessed by a jury, who 
shall not take into consideration any advantages that may result to said owner 
on account of the improvement for which it is taken. 

E m i n e n t d o m a i n : Power to take private 
property for public use is one of the sovereign 
powers of the state. It is a necessary at t r ibute 
of sovereignty in the state, ra ther than any re
served right in the grant of property to the 
citizen: Noll v. Dubuque, B. & M. B. B. Co., 
32-66. 

P u b l i c u s e : This section prohibits, by im
plication, the taking of private property for 
anything but a public use. The question as to 
when public exigencies demand the exercise 
of the power is solely a question for the legis
lature, upon whose determination the courts 
cannot sit in judgment ; but the question as to 
wha t is such a public use as to justify the ex
ercise of the power is for the courts. However, 
if a public use be declared by the legislature, 
the courts will hold such use public, unless 
it manifestly appears from the provisions of the 
act tha t it can have no tendency to advance or 
promote such public use : Bankhead v. Broivn, 
25-540. 

Therefore, held, tha t 11 G. A., ch. 127, au
thorizing the taking of private property for 
the establishment of a private road, was uncon
st i tut ional: Ibid. 

But a provision (§§ 1949-1952) for condemna
tion of r ight of way for a public highway or 
railway to mineral land, the right of way thus 
condemned to be public, is not unconstitu
tional as taking private property for private 
use : Phillips v. Watson, 63-28. 

The act of 20 G. A., ch. 188 (see § 1878), au
thorizing proceedings by which land owners 
might acquire the right, upon payment of the 
damages assessed, to lay underground drains 
through the property of an adjoining land 
owner in other cases than those where by rea
son of the wet or swampy condition of the land 
the public health requires it, held unconstitu
tional as providing for the taking of private 
propertv for other than public use : Fleming v. 
Hull, 73-598. 

What constitutes a taking; security: 
The object of the provision of this section re
quiring security for compensation is to protect 
and compensate the owner in case his land is 
entered upon pending proceedings for an as
sessment of its value, and if, after final deter
mination thereof and before payment of the 
damages assessed, the occupancy of the land is 
abandoned, the owner's title and right of pos
session can be extinguished only by the pay
ment of the damages assessed. Although 
entry is permitted at once upon security being 
given, such r ight of possession is but tempo
rary and permissive unti l the compensation 
finally determined is paid. In case of failure 
to perform the obligation and pay such com-
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pensation, no r ight is acquired by the g iv ing 
of security; and if the security given becomes 
unavai l ing to the land owner by way of com
pensation when the damages are finally as
sessed, possession can be retaken by h i m unless 
such compensation is paid: White v. Wabash, 
St. L. & P. R. Co., 64-281. 

A s s e s s m e n t b y j u r y : A n assessment of 
the damages by a j u ry of three persons ap
pointed as provided by Rev., § 1065, held an 
assessment by j u ry as required by the provis
ions of this section: Des Moines v. Layman, 
21-153. But see, contra, Sigafoos v. Talbot, 
25-214. 

A par ty cannot be deprived of his proper ty 
wi thout provision for a judicial proceeding 
either originally or by appeal : Ragatz v. Du
buque, 4-343. 

B e n e f i t s : Under this section benefits to ac
crue to the property from the proposed im
provement are not to be estimated : Deaton v. 
Polk County, 9-594; Israel v. Jewett, 29-475. 

Benefits to result from the construct ion of 
the improvement as well as from the use 
thereof are to be excluded: Frederick v. 
Shane, 32-254: Bland v. Hixenbaugh, 39-532. 

Therefore, in an action for damages for 
breach of war ran ty by reason of the existence 
of a r ight of way upon land conveyed, the ad
vantages resulting from the construction of a 
rai lway upon such right of way cannot be 
taken into account : Koestenbader v. Peirce, 
41-204. 

Advantages to the land resul t ing from its 
better drainage will not be taken into account 
in est imating the deterioration in value by 
reason of the taking of a portion thereof for 
the r ight of way of a ra i l road: Britton v. Des 
Moines, O. & S. R. Co., 59-540. 

Taxation; not taking private property 
for p u b l i c u s e : Legit imate taxa t ion is not 
the taking of private property for public use 
wi thout compensation within the constitu
tional provision. The protection afforded the 
citizen by the government is the just compen
sation required : Morford v. Unger, 8-82. 

There are limits beyond which the legislative 
discretion cannot go in subjecting property to 
t axa t ion ; and while the judiciary will not in
terpose in every case of injustice or of oppres
sion, yet this power may be so unreasonably 
and unjust ly exercised as to amoun t to the 
taking of private property for public use with
out compensation: Ibid. 

T a x a t i o n o f a g r i c u l t u r a l l a n d s , e t c . , 
for m u n i c i p a l p u r p o s e s : An unreasonable 
extension ot the limits of an incorporated 
city, by which land needed only for agri
cul tural purposes is brought within the city 
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limits and subjected to municipal taxation, 
wi thout deriving any advantage from munic
ipal control, is unconstitutional under this sec
tion, even though it is provided that it shall 
be assessed only at its value for agricultural 
purposes: Ibid.; Langworthyv. Dubuque, 16-
271. 

But where property included within an ex
tension of the city limits was situated within 
three hundred feet of the old limits, and used 
for pork house, etc., and the streets of the city 
were laid out and worked to and beyond the 
property, and the surrounding property was 
laid out into lots and blocks, held, tha t the 
proceeding by which it was brought within 
the city limits was not unconsti tut ional: But
ler v. Muscatine, 11-483. 

The doctrine of Morford v. Unger, supra, 
wi th reference to the extension of city limits, 
is also applicable to lands used for agricult
ura l purposes within the corporate limits as 
originally laid ou t : Buell v. Ball, 20-282; 
Deeds v. Sanborn, 22-214. 

Where a tract of land within the extended 
limits of the city lay near one of the principal 
streets, and was so surrounded as to receive 
current beuefits from the expenditures made 
by the city as well as permanent increase in 
value, held, tha t it was liable to municipal 
t axa t ion : O'Hare v. Dubuque, 22-144. 

Lands included within an extension of the 
city limits, but used exclusively for agricult
ural purposes, and not affected by the current 
expenditures of the city, nor being enhanced 
in value by being within the corporate limits, 
held not subject to municipal taxat ion: Dei-
man v. Fort Madison, 30-542. 

But property which is held for the opportu
ni ty of bringing it into the market as city lots 
is not entitled to exemption. So. if land 
within the city limits is used for the purpose 
of dwellings or business, it cannot ordinarily 
be claimed to be exempt from taxation, even 
though the city fails to open or improve the 
streets leading there to : Durant v. Kaufman, 
34-194. 

Municipal taxes from which farm property 
within the corporate limits is exempt are those 
levied exclusively for municipal purposes, such 
as to support the police, lights, water, sewer
age, fire department, local government, e tc . ; 
bu t such property is not exempt from taxes 
voted by the city in aid of a railway, which 
might be levied as effectually upon property 
not included within the c i ty : Sears v. Iowa 
Midland R. Co., 39-417. 

A tract of one hundred acres within city 
limits, used only for farming purposes and 
having no houses thereon, but against which 
streets abut , and adjoining an addition laid 
out in lots and partially improved, held sub
ject to city t axes : Brooks v. Polk County, 52-
460. 

The fact that land included within the city 
limits is used for agricultural purposes will 
not render the taxat ion thereof illegal, it not 
being shown that it is used exclusively for 
such purposes, nor that it does not derive such 
benefit from the expenditure of municipal 
taxes that it is properly subject to such taxa
t ion : Tubbesing v. Burlington, 68-691. 

The doctrine under which agricultural land 
included within city limits is exempt from 

municipal taxation is not applicable to railway 
property under the s ta tutory provisions for 
the taxat ion thereof: Illinois Cent. R. Co. tt-
Hamilton County, 73-313. 

For other cases where facts were considered 
as determining whether the property was prop
erly subject to municipal taxation or not, see 
Fulton v. Davenport. 17-404; Davis v. Du
buque, 20-458; Hershey v. Muscatine, 22-184; 
Deeds v. Sanborn, 26-419; Burlington & M. 
R. Co. v. Spearman, 12-112. 

Cities should not be allowed, against the 
will of property owners, to include within 
their limits lands which are not needed for 
city purposes, anil are not benefited by being 
within the corporation, for the purpose of de
riving revenues therefrom: Evans v. Council 
Bluffs, 65-238. 

Such land should be allowed to be severed 
from the city upon proper proceedings being 
taken, and upon such severance should not be 
held liable for indebtedness of the city in
curred during its a t tachment to the city : Ibid. 

Moneys and credi ts of non-res ident : 
The provision (t; 1296) subjecting to taxation 
in this state moneys and credits belonging to 
a non-resident, but under the control and 
management of an agent in the state, held not 
in conflict with the provisions of this section, 
as providing for the taking of private property 
for public use without compensation: Hutch
inson v. Board of Equalization, 66-35. 

C o m p e n s a t i o n : While the right to take 
private property for public use is conditioned 
upon compensation, the taxing power is not 
thus l imited: Stewart v. Board of Supervis
ors, 30-9. 

A special participation in the benefits of a 
particular tax on the part of the tax payer has 
nothing to do with the r ight to impose the 
tax. The identical revenue collected by the 
special t a x may be used for purposes from 
which the tax payers of whom it was received 
derive no benefit: Warren v. Herdy, 31-31. 

H o t s u b j e c t t o j u d i c i a l c o n t r o l : The 
taxing power being one of the sovereign 
powers vested in the general assembly by the 
people, and not being limited either expressly 
or by implication, the judicial power possesses 
no authori ty to limit i t : Ibid. 

T a x i n a i d of r a i l r o a d : The imposition 
of a tax to aid in the construction of a rail
road is an exercise of the taxing power for a 
public purpose though it be for a private profit, 
and s tatutory provisions authorizing such tax
ation held not unconst i tut ional: Steivart v. 
Board of Supervisors. 30-9; McGregor & S. 
C. R. Co. v. Birdsall, 30-255; Bonnifield v. 
Bidwell, 32-149: Renwick v. Davenport & N. 
W. R. Co., 47-511; Snell v. Leonard, 55-553; 
Chicago, M. & St. P. R. Co. v. Shea, 67-728. 

Under a former statute, wi th similar pro
visions, such taxation was held to be illegal: 
Hanson v. Vernon, 27-28; King v. Wilson, 
1 Dillon, 555. 

«Titst c o m p e n s a t i o n : The provision as to 
" just compensation " means that the person 
whose property is taken for public use shall 
have a fair equivalent in money for the injury 
done him by such taking. This compensation 
should be precisely commensurate with the 
injury sustained from the taking of the prop
e r ty : Sater v. Burlington, etc., Plank Road 
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Co., 1-386; Henry v. Dubuque & P. B. Co., 2-
288. 

I t is only when the damages are properly 
assessed that they are to be paid or secured. 
The compensation must be ascertained in the 
mode prescribed by l aw: McCrory v. Griswold, 
7-248. 

A payment of the damages assessed is a con
dition precedent to the right to enter upon 
and take the land under the right of way act, 
and if the property is taken before such com
pensation is made, the owner may proceed as 
against a trespasser: Henry v. Dubuque & P. 
B. Co., 10-540; Daniels v. Chicago & N. W. B. 
Co., 35-129. 

The provision (§ 1919) allowing the taking 
of property pending an appeal in the con
demnation proceeding is not unconsti tut ional: 
Peterson v. Ferreby, 30-327. 

If no damages are claimed, or if the apprais
ers appointed in the manner prescribed by law 
ascertain that the claimant is entitled to no 
damages, and no appeal is taken from their de
cision, the property owner cannot enjoin the 
condemnation of his property on the ground 
that compensation has not been made : Con
nolly v. Griswold, 7-416; Duulap v. Pulley, 
28-469: Abbott v. Board of Supervisors, 36-
354; Tharp v. Witham, 65-566. 

And if his claim is rejected as not filed in 
proper time, he cannot resist the opening of 
the highway on the ground tha t he has not 
had jus t compensation: Dunlap v. Pulley, 
28-469; Abbott v. Board of Supervisors, 36-
354. 

Compensation for property taken for public 
purposes is guarantied by this section of the 
constitution only where the usual and ordi
nary forms and remedies provided by law are 
adopted by the person desiring to obtain such 
compensation, and if he fails to avail himself 
of such remedies he cannot be permitted to 
complain. So held where a land owner whose 
property was taken for a public highway, and 
whose claim for damages was disallowed by 
the board of supervisors, failed to appeal from 
such action: Tharp v. Witham, 65-566. 

P u b l i c h i g h w a y s : There is no doubt of 
the power of the legislature to provide for the 
condemnation of r ight of way for public high
ways upon notice by publication in newspapers 
or posted notices. The proceeding is in the 
na ture of a proceeding in rem in which the 
court acquires jurisdiction of the property 
which is the subject ot the adjudication: Wil
son v. Hathaway, 42-173. 

When the location of a road over a party 's 
land is changed, he should be allowed com
pensation for the additional damage caused by 
the change and no more : Israel v. Jewett, 29-
475. 

V a c a t i o n of h i g h w a y : Where a person 
has only the r ight to the use of a h ighway 
which pertains to the general public, he can
not maintain an action for damages by reason 
of its vacation. Such proceeding is not the 
taking of private property within the consti
tutional provision: Ellsworth i\ Chickasaw 
Ca-Mty, 40-571; Brady v. Shinkle, 40-576. 

S t r e e t s : The use of land for a street is a 
public purpose tor which it may be taken upon 
rendering compensation, and the court will 
not review the decision of the city authorities 

holding tha t the public interests require a 
street to be established: Cherokee v. Sioux 
City & I. F. Town Lot, etc.. Co., 52-279. 

U s e o f s t r e e t s b y r a i l w a y : The legis
lature may authorize the use of the streets of 
a city by a rai lway company for the construc
tion and operation of its road wi thout compen
sation being made to the city or to adjoining 
property owners. But the city may have prop
erty acquired for other authorized purposes 
which could not be so taken without compen
sation being m a d e : Clinton v. Cedar Bapids 
& M. B. B. Co., 24-455. 

The provision (§ 623) authorizing a city to 
gran t to railroads right of way th rough its 
streets upon condition tha t compensation for 
damages be paid to abut t ing property owners 
is twofold in its objects: first, to secure to the 
city control over its s t reets ; and secondly, t o 
secure to property owners compensation for 
damages. And in a part icular case, held t ha t 
a l though the first object could not be accom
plished, owing to prior r ights having been con
ferred by another railroad upon the company 
in question, nevertheless, the second object 
being a proper one, the s ta tute would be up
held as consti tutional: Drady v. Des Moines & 
Ft. D. B. Co., 57-893. 

I m p r o v e m e n t of s t r e e t s : Lev j ing a t ax 
upon property abut t ing upon a street to pave 
such street is not an exercise of the r ight of 
eminent domain, but of the power of t axa t ion : 
Warren v. Henly, 31-31. 

The compensation provided by § 635 for 
damages resulting from changing the grade 
of a street is not intended as compensation for 
the taking of private property for public use, 
and the constitutional provision as to compen
sation has no application: Meyer v. Burling
ton, 52-560. 

B i g h t of w a y for r a i l w a y s : W h e n a 
r ight of way is, by s ta tute , taken for the use 
of a rai lway company, it is in contemplation 
of law taken by the state for public use and 
not simply for the private use of the company 
in whose behalf it is taken, al though the com
pensation be paid by the company. The ease
ment thus acquired is in the na ture of a grant 
from the state to the company for the uses 
and purposes fixed by law, and when the 
company fails to carry out the purposes of the 
grant the state may transfer the easement to 
another company upon compensation being 
made to the former company : Noll v. Du
buque, B. & M. B. R. Co., 32-66. 

Destruction of buildings to stop fires: 
An ordinance of a municipal corporation au
thorizing 1he destruction of buildings to stop 
the spread of fire is not an exercise of the 
power of eminent domain, bu t a regulation of 
the r ight which individuals possess to destroy 
private property in cases of inevitable neces
sity : Field v. Des Moines, 89-575. 

A city cannot exercise the r i ah t of eminent 
domain except when that power is expressly 
given: Ibid. 

M i l l - d a m s : The s ta tute allowing the tak
ing of private property lor the purpose ot erect
ing mill-dams is const i tut ional : Burnham v. 
Th a m pson, 35-421. 

P r o h i b i t o r y l i q u o r j a w : The legislature 
being the supreme judge and guardian of the 
public health, saiety, happiness and morals, 
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may , if the traffic in certain property is deemed 
detr imental or dangerous to these public in
terests, prohibit it, and declare that property 
illicitly held, kept, or used, shall be forfeited 
and destroyed ; and such a provision is not one 
authorizing the taking of private property for 
public use : Santo v. State, 2-165, 216. 

The provision making the judgment for the 
wrongful sale of intoxicating liquor a lien 
upon the property in which the business is 

carried on is not the taking thereof for public 
use: Polk County v. Hierb. 37-361. 

The present s tatute prohibiting the sale of 
intoxicating liquors cannot be said to unlaw
fully deprive the owner of such property of 
his property without compensation, at least 
unless it be made to appear tha t such prop
erty was owned by such party prior to the 
enactment of the prohibitory statute of l»o3: 
McLane v. Leicht, 69-401. 

I m p r i s o n m e n t for d e b t . S E C 19. JNo person shall be imprisoned for 
debt in any civil action, on mesne or final process, unless in case of fraud; and 
no person shall be imprisoned for a military fine in time of peace. 

The provision (£ 4374) for imprisonment of t ion: Ex parte Grace, 12-208. (But such pro-
debtor for contempt in refusing to turn over vision is in conflict wi th § 10 of this article, 
property, etc., is not in conflict with this sec- See same case in notes to that section.) 

P e t i t i o n . SEC. 20. The people have the right freely to assemble together 
to counsel for the common good; to make known their opinions to their repre
sentatives, and to petition for a redress of grievances. 

Attainder; ex post facto law; obligation of contract. SEC 21. 
No bill of attainder, ex post facto law, or law impairing the obligation of con
tracts, shall ever be passed. 

E x P O S T FACTO L A W S . 

D e f i n e d : A n ex post facto law is one which 
makes acts innocent when done criminal, or if 
criminal when done aggravates the crime, in
creases the punishment or reduces the meas
ure of proof. The term applies only to crimi
nal laws. Retrospective or retroactive laws 
are not in conflict with the constitution of the 
United States or this constitution, except when 
they interfere with vested r ights : State exrel. 
v. Squires, 26-840. 

An ex post facto law is a retroactive crimi
nal law, and a statute which does not make 
an act already done a crime, although it sub
jects the person guilt}7 thereof to liability, can
not be ex post facto: Polk County v. Hierb, 
37-361. 

A change in the law by which petit larceny 
was made cognizable only before a justice of 
the peace and not upon indictment, held not 
to affect the s tatute as to the punishment of lar
ceny so as to prevent punishment, under the 
statute, of grand larceny com milted prior to 
the taking effect of the change: State v. 
Church, 8-252. 

Where the elements of the crime are not af
fected by change in the statute, but only the 
amount of punishment, it is not necessary 
tha t the indictment show whether the crime 
was committed before or after such change : 
State v. Beylets, 74-499. 

R e t r o a c t i v e l a w s : A constitutional pro
vision is not to be given a retrospective opera
tion unless the words employed show a clear 
intention tha t it shall have that effect: Bur
lington Ferry Co. v. Davis, 48-133. 

Retrospective laws, as distinguished from ext 
post facto laws, are not necessarily unconsti
tut ional : Iowa B. Land Co. v. Soper, 39-112, 
117. 

Legislation operating retrospectively, to 
rentier binding and effective contracts before 
invalid, is not in conflict with the constitu
tion. It does not impair the obligation of con

tracts, nor, as between the parties thereto, dis
turb vested r igh ts : Tilton v. Swift, 40-78. 

L e g a l i z i n g a c t s : In order to a rightful exer
cise oi the legislative power to cure a defective 
proceeding, the legislature must have pos
sessed the power to authorize the result by a 
prior legislative enactment : but it is not nec
essary that it might have accomplished the re
sult m the precise manner adopted to cure the 
defect; nor is the power of the legislature to 
cure defective proceedings limited by the fact 
that but for such curative act the defective 
proceeding would be wholly invalid or in
operative : State ex rel. v. Squires, 26-340. 

The power of the legislature to cure defect
ive or irregular proceedings is not limited by 
the fact that but for such curative act the pro
ceedings would be wholly inoperative; and 
held, that where the legislature has the power 
to authorize by general law the levy and col
lection of special taxes by municipal corpora
tions wi thout limitation as to rate, the legis
lature may rightfully legalize levies made in 
excess of lawful au thor i ty : Iowa B. Land 
Co. v. Soper, 39-112. 

As the legislature might provide by law tha t 
a conveyance should impart constructive no
tice without acknowledgment, so it may by a 
curative act provide that defective acknowl
edgments to instruments, which have been 
duly recorded, shall be legal and valid, not
withstanding such defects; but such curative 
acts cannot affect rights of third parties which 
have vested before their passage: Brinton v. 
Seevers, 12-389; Newman v. Samuels, 17-528; 
Ferguson v. Williams, 58-717. 

But held tha t such acts legalizing convey
ances defectively acknowledged were appli
cable only to conveyances which, wi thout 
acknowledgment, would have been valid, but 
not to instruments (as, for instance, deeds of 
married women under the law as it then stood) 
which, unless acknowledged in the manner 
required, were Void: Heatoii v. Fryberger, 38-
185. 
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A retrospective law authorizing an act, or 
curing defects in a proceeding which the leg
islature might have previously authorized, is 
not unconsti tut ional: McMillen v. County 
Judge, 6-391; Huff v. Cook. 44-639. 

Therefore an act legalizing the establish
ment of a county road is not unconst i tut ional: 
Bennett v. Fisher, 26-497. 

A valid curative act cannot be passed where 
the act to be cured is prohibited by the consti
tu t ion : Mosher v. Independent School Dist., 
44-122. 

While retrospective legislation m a y be 
proper under some circumstances, held, tha t a 
retrospective statute validating a deed by the 
chairman and clerk of the board of supervisors 
of a county, conveying to a railroad company 
certain swamp land belonging to the county, 
together with a cash indemnity to which the 
county was entitled from the United States, 
such cash indemnity not being included in the 
original contract ot sale of said swamp land to 
the railroad company-which the electors had 
approved as required by law, was invalid: 
Palmer v. Howard County. 45-61. 

A law which purports to legalize an act of a 
municipal corporation which it had no lawful 
power to do, not in mere mat ter of form but 
in substance, is invalid. The legislature can
not legalize the passage of an ordinance which 
it could not specifically authorize in the first 
instance: Independent School Dist. v. Bur
lington. 60-500. 

As the legislature cannot amend corporate 
charters by special laws, it cannot legalize t he 
passage of an ordinance not authorized by 
such charter : Siange v. Dubuque, 62-308. 

But an act legalizing the action of a county 
superintendent in at taching territory of one 
district to another, not justified by the cir
cumstances so as to render the original action 
valid under the statute, may be passed, as no 
general s tatute could be made applicable, and 
therefore the constitutional prohibition against 
special statutes does not apply: Independent 
Hist. v. Independent Dist., 62-616. 

Where a note individual in form was in fact 
given in payment for insurance of school 
buildings, and was signed by the officers of the 
school district with their individual names, 
affixing the words "Pres iden t , " " S e c r e t a r y " 
and " Director," held, tha t the statute legal
izing all contracts made by school officers for 
insurance of school buildings, as well as evi
dence of indebtedness therefor, and relieving 
the members from their individual liability, 
was not applicable: American Ins. Co. v. 
Stratton, 59-696. 

If the legalizing act is invalid it will not 
affect the former ac t : Lytic v. May, 49-224. 

A legalizing act merely operating to carry 
out the intent of the parties, which would 
otherwise be defeated by formal defects, is 
valid. So held as to § 8553, legalizing convey
ances of real estate by foreign executors: Smith 
v. Callaghan, 66-552. 

IMPAIRING OBLIGATION O F CONTRACTS. 

R e - e n a c t m e n t of s t a t u t e : The obligation 
of contracts is not impaired by the re-enact
ment of a s tatute in existence at the t ime the 
contract was m a d e : Bridgman v. Wilcut, 4 
G. Gr., 563. 

S u b s e q u e n t c o n t r a c t s : A law enacted 
prior to the formation of a contract cannot be 
objectionable as impair ing the obligation 
thereof: Davis v. Bronson. 6-410. 

N e g o t i a b i l i t y o f b i l l s a n d n o t e s : A 
s ta tute a t taching the at t r ibutes of negotia
bility to instruments which have not been pre
viously negotiable, and thereby cut t ing off 
defenses as against an innocent holder, cannot 
be made applicable to contracts already in ex
istence: Griffey v. Payne, Mor., 68; Harlan 
v. Sigler. Mor., 39. 

But a provision that , in case of assignment 
of such an ins t rument , suit may be brought in 
the name of the assignee instead of tha t of the 
original payee for the assignee's benefit, merely 
affects the remedy and may be applicable to 
assignments already m a d e : Harlan v. Sigler, 
Mor., 39. 

Al though the legislature is not prohibited 
from changing the remedy on a contract or 
the rules of evidence tha t shall be brought to 
bear upon it, yet a s ta tu te authorizing the de
fense of fraud to be set up as against a bona 
fide holder for value of a negotiable instru
ment acquiring the same before matur i ty can 
only apply to contracts made after the taking 
effect of the s t a tu te : Temple v. Hays, Mor., 9. 

D i v o r c e : A legislative divorce is not a law 
impairing the obligation of contracts : Levins 
v. Sleator, 2 G. Gr., 604. 

T h e d e c i s i o n of a c o u r t declaring a con
tract void is not unconsti tut ional as impairing 
the obligation of contracts. So held in case of 
bonds issued by counties in payment for stock 
in railroad companies, where the bonds were 
held void: McClure v. Owen, 26-243; Bailroad 
Co. v. McClure, 10 Wall . , 511. 

Change in judicial decision cannot be al
lowed to render invalid contracts which, when 
made, were held to be lawful : Thompson v. 
Lee County, 3 Wall . , 327. 

Where a slate has passed no law nor pu t 
any construction upon any law impairing the 
obligation of a contract then in existence, but 
changes its policy or construction of the state 
constitution in regard to a class of contracts, 
the validity of any one of tha t class of con
tracts will be determined by the law then in 
force: Bailroad Co. v. McClure, 10 Wall . , 511. 

Ef fec t of s e a l e d i n s t r u m e n t : The s ta tute 
allowing the wan t of consideration to be 
pleaded in an action on a sealed ins t rument 
does not impair the obligation of the contract 
when applied to an ins t rument executed out 
of the state, where the common-law rule 
making the seal conclusive as to the consider
ation is in force: Williams v. Haines, 27-251. 

A s ta te b a n k r u p t l a w does prima facie 
impair the obligation of contracts, and is un
constitutional and void, except in case the 
debtor and creditor are domiciled in the state 
where the discharge is granted and the law 
was in existence at the t ime when the contract 
was m a d e : Collins v. Bodolph, 3 G. Gr., 299. 

The appearance of a non-resident creditor 
for the purpose of opposing the discharge of 
the insolvent will not constitute a waiver or 
abandonment of bis exemption from the effect 
of such discharge: Ibid. 

A discharge under a state insolvent law does 
not discharge a debt due to a citizen of an
other state, no mat te r where the debt was 
contracted or made payable, unless the cred-
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itor has appeared and submitted to the juris
diction of the court by becoming a party or 
claiming a dividend : Hawley v. Hunt, 27-303. 

L e g a l t e n d e r n o t e s : The act of congress 
making United States notes a legal tender in 
payment of debts previously contracted is 
constitutional: Wilson, v. Triblpcock, 23-331; 
Richmond v. Dubuque & S. C. B. Co., 33-122, 
508. 

A t t a c h m e n t : The actual service of an at
tachment upon property creates a real lien 
thereon which nothing subsequent can destroy 
but the dissolution of the at tachment. There
fore, held, tha t an act exempting property of 
persons in the military service of the United 
States from levy or sale was not applicable to 
property already levied on by a t tachment : 
Hannahs v. Felt, 15-141; Ryan v. Wessels, 
15-145. 

E x i s t i n g v e n d o r ' s l i e n : The right to a 
vendor's lien, arising by virtue of contract of 
sale and conveyance without express reserva
tion thereof, at a t ime when such lien was 
recognized, held not to be affected by subse
quent legislation (̂  3111) declaring that such a 
lien should not be recognized or enforced after 
conveyance by the vendee, unless reserved by 
conveyance, mortgage or other instrument 
dulv executed and recorded: Jordan v. Wimer, 
45-65. 

L i c e n s e : A license to sell intoxicating liq
uors is not a contract between the state and 
the person licensed, giving the latter vested 
rights, but is a mere temporary permit issued 
in the exercise of the police power, and sub
ject to the direction of government, which 
may revoke it as it deems fit. Such power of 
revocation may be exercised by a municipal 
corporation where the license has been issued 
by it under authority of l a w : Columbus City 
v. Cutcomp. 61-672. 

D o w e r : The widow's right to dower be
comes vested at the t ime of the husband's 
death and cannot be changed by a subsequent 
s t a tu t e : Burke v. Barron, 8-132. 

A statute increasing the extent of the wid
ow's dower right cannot be made to operate 
against the purchaser of land conveyed by the 
husband before the taking effect of the stat
u t e : Davis v. O'Ferrall, 4 G. Gr., 168. 

L i a b i l i t y of "wife's p r o p e r t y : A change 
in the statutory provisions relating to the lia
bility of the wife's property for debts of the 
husband which diminished such liability 
(£§ 3398, 3394), held not applicable to a con
tract entered into before such change took 
place, although proceedings were not com
menced nor the property seized until after the 
change: Schmidt v. Holtz, 44-446. 

T a x a t i o n ; c h a n g e i n l a w : A change in 
the revenue law as to the mode of enforcing 
a tax does not impair the obligation of con
tracts : Haskel v. Burlington, 30-232. 

A statute as to the method oi enforcing the 
payment of taxes may be made applicable to 
taxes delinquent at the t ime of its passage, as 
well as those to become delinquent in the 
fu ture : Sully v. KneW, 80-275. 

E x e m p t i o n f r o m t a x a t i o n is not a vested 
right, and may be taken away at the will of 
the legislature: Shiner v. Jacobs. G2-392. 

L a n d d e d i c a t e d t o c i t y for p u b l i c u s e : 
Where , by dedication, the title to property is 
vested in a city for special public purposes, 

the legislature cannot authorize the city to sell 
the land in violation of such t rus t : Warren v. 
Mayor of Lyons City, 22-351. 

R i g h t t o t a x e s n o t e a r n e d : A statute 
providing that taxes voted in aid of a railway 
company should not be collected until the com
pany complied with the conditions entitling it 
to receive such t ax from the treasurer, held 
not to interfere with vested rights: Harwood 
v. Case, 37-692. 

P e n a l t i e s o n r a i l r o a d t a x e s : While pen
alties already accrued upon a tax in aid of a 
railroad cannot be taken away by the repeal 
of the statute under which the tax is voted, 
there is no vested right in the continuance of 
such penalties: Tobin v. Hartshorn, 69-648. 

C o r p o r a t e f r a n c h i s e s ; p o l i c e r e g u l a 
t i o n of: While the legislature may not de
prive a corporation of rights vested under its 
charter without infringing an implied con
tract between the state and the corporation 
tha t there shall be no change in the laws ex
isting at the t ime o£ incorporation which 
shall render the use of the franchise more 
burdensome or less remunerative, yet a cor
poration cannot complain of the passage of 
statutes in the nature of police regulations, 
although they may operate to its disadvan
tage : Rodemacher v. Milwaukee & St. P. R. 
Co., 41-297. 

Therefore, held, tha t the provision (§ 1972) 
making railway companies absolutely liable 
for damages caused byfiies set out by their 
engines was not unconstitutional as applied to 
railways previously chartered: Ibid. 

The statute (21 G. A., ch. 76) requiring for
eign corporations doing business within the 
state to file articles of incorporation with the 
auditor, and receive permits to transact busi
ness, and subjecting them to penalties for doing 
business without such permit, held constitu
tional : Goodell v. Kriechbaum, 70-362. 

Right of municipal corporation in 
t a x e s l e v i e d : A municipal corporation ac
quires a vested r ight in taxes already levied 
under existing laws, which cannot be de
stroyed by a subsequent statute releasing 
property from the payment o: such taxes: 
Davenport v. Chicago, B. I. & P. B. Co.. 38-
633; Dubuque v. Illinois Cent. R. Co., 39-56; 
Dubuque v. Chicago, D. & M. B. Co., 47-196; 
Burlington v. Burlington & M. R. R. Co., 4 1 -
134; Independent Dist. v. Independent Dist., 
62-616. 

L a w s a f fec t ing t h e r e m e d y : The legisla
ture has the power to change the remedy and 
remedial proceedings upon contracts, and as 
to them the law in force when the remedy is 
pursued prevails unless there be statutory pro
visions preserving the old remedy. So hehlas 
to the method of sale under a judgment recov
ered after the change in the Jaw as to appraise
ments in an action upon a contract \nade 
before such change: Babcock v. Gurnet/, 42 
154; Holland v. Dicker son, 41-367. 

A citizen has no vested rights in a particular 
course of practice in the courts nor to a par
ticular remedy. Remedies are within the con
trol of the legislature, subject to the restriction 
tha t the obligation of contracts shall not be 
impaired and all remedy for the enforcement 
of rights under a contract shall not be taken 
away. Retrospective laws which affect pend
ing suits and give a new remedy, modily an 
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existing one, or remove the impediment in the 
way of a legal proceeding, are not unconstitu
tional : Tilton v. Swift, 40-78. 

Statutes ma3' constitutionally be enacted 
changing the remedy existing when the con
tract is made, if they preserve existing reme
dies in substance and with integrity, and do 
riot destroy or embarrass the remedies existing 
when the contract is made so as substantially 
to defeat the rights of a creditor. A law 
merely limiting the amount of the costs recov
erable does not so affect the remedy as sub
stantially to defeat the rights of creditors. 
So held in regard to a statute (S 3034) limiting 
the amount of attorneys' fees taxable as costs 
upon foreclosure of school-fund mor tgage : 
Kossuth County v. Wallace, 60-508. 

A law which, by construction, gives a new 
and more efficient remedy upon a contract 
does not impair its obligation: Van Metre v. 
Wolf, 27-341. 

A change of s tatutory provisions relating to 
the production of testimony may be made ap
plicable to suits before commenced: Wormley 
v. Hamburg, 40-22. 

A retrospective statute, regulating the rem
edy but not affecting subsequent rights, is 
constitutional: Johnson v. Semple, 31-49. 

So held as to a statute rendering a motion 
for a new trial in an action a t law unneces
sary in order to bring before the supreme 
court, on appeal, the question as to the suffi
ciency of the evidence to support the judg
m e n t : Ibid. 

Proceedings are to be had in accordance 
with the statutes in force, even though they 
may have been passed subsequent to the com
mencement of the action: Ballard v. Ridgley, 
Mor., 27; Inghramv. Dooley, Mor., 28. 

Rules of practice of a court cannot be re
garded as vested rights which may not be 
modified by a subsequent statute. A par ty 
has no vested right as to a particular course of 
practice: Brotherton v. Broiherton, 41-112. 

A change in the statute regulating the place 
of bringing action to foreclose a mortgage, by 
which the action is authorized to be brought 
in the county where suit on the note may be 
maintained instead of in the county where the 
property is situated, is not such a change in 
the remedy as to be unconstitutional as to 
mortgages previously executed: Equitable L. 
Ins. Co. v. Gleason, 56-47. 

An amendment to the statute in reference 
to changes of venue, held not to affect any 
•vested right as applied to actions pending: 
Eikeuberry v. Edwards, 71-82. 

The right to a particular mode of procedure 
is not a vested r ight which the state cannot 
change or abolish: Drake v. Jordan. 73-707. 

Redemption and appraisement laws: 
An appiaisement law providing that property 
levied upon under execution can only be sold 
fiv a certain proportion of the appraised value 
is unconstitutional as applied to contracts en
tered into before its passage. The law in force 
when the contract is made necessarily forms 
a part of the contract and fixes the rights and 
obligations growing out of it, and any sub
stantial change in the law of the remedy 
which shall lessen its efficiency or burden it 
wi th any new conditions and restrictions 
comes within the constitutional prohibition: 

Rosier v. Hale, 10-470; Landis v. Abrahams, 
11-284. 

A law depriving a judgmen t debtor of the 
r ight to have his real property appraised, or 
sold subject to redemption, is not unconsti tu
tional as impair ing vested r igh t s : Holland v. 
Dickerson, 41-367; Babcock v. Gurney, 42-154. 

But a change in the law regulat ing judicial 
sales, by which appraisement is allowed in 
cases where the r ight before did not exist is 
unconsti tut ional in its application to sales 
under judgments rendered upon contracts 
made before the change in the law took effect: 
Olmstead v. Kellogg, 47-460. 

A law giving a r ight of redemption from 
sales under foreclosure of mortgage in cases 
where it did not exist a t the t ime when the 
mortgage was made impairs the obligation of 
the contract and is unconst i tut ional: Malony 
v. Fortune, 14-417. 

Valuation and appraisement laws in general 
are not applicable to sales under j udgmen t s 
existing prior to their enac tments : Burton v. 
Emerson, 4 G. Gr., 393. 

A judgmen t is not a contract within the 
provision of the constitution prohibiting legis
lation impair ing the obligation of contracts, 
and valuation and appraisement laws majT be 
applicable to a j udgmen t for costs rendered 
before the enac tment of such l aws : Sprott v. 
Beid, 3 G . Gr., 489. 

Valuation laws, so far as they do not impair 
the obligation of the contract, are applicable 
to executions under a j udgmen t upon a con
tract entered into before they take effect: 
Coriell v. Ham, 4 G. Gr., 455. 

E x e m p t i o n o f p e n s i o n m o n e y : The act 
exempting property purchased with pension 
money from liability for indebtedness arising 
under contracts previously entered into (as 
provided in § 4306) is unconsti tutional as im
pairing the obligation of contracts : Foster v. 
Byrne, 76-295. 

S t a t u t e s o f l i m i t a t i o n relate to the rem
edy and not to the substance of the contract, 
and may therefore be made to operate upon 
prior contracts wi thout impairing their obliga
t ions: Maltby v. Cooper, Mor., 59. 

If a substantial remedy is left for the en
forcement of the contract, the 1 act t ha t by the 
s ta tute of l imitations a particular action for 
its enforcement is completely barred will not 
render such a s ta tute unconsti tutional as to 
existing contracts : Ibid. 

The s ta tute of limitations found in Code 
of '51 and Rev. of '60, held not unconsti tu
tional as impair ing the obligation of con
tracts, since the r ight to sue upon accrued 
causes of action was not cut off: Campbell v. 
Long, 20-382. 

E x t e n d i n g t i m e for d e f e n d i n g : Laws 
which merely change the remedy are not lia
ble to constitutional objection, al though the 
remedy may be deemed less convenient t h a n 
the old one, and may in some degree render 
the recovery of debts more tardy and difficult; 
but in altering the remedy the obligation of 
the contract mus t not be so impaired tha t the 
r ights of the par ty in it are in effect destroyed 
or the remedy rendered hardly worth pursu
ing by reason of being burdened witn new 
restrictions. Therefore, held, that s ta tutory 
provisions giving a defendant who should be 
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in the military service of the United States, No v e s t e d r i g h t i n p e n d i n g ac t ion : The 
or of the state, the right to a continuance in bringing of a suit vests no right to a particu-
actions pending or afterwards to be brought, lar decision, and the case must be determined 
did not impose on the remedy such new bur- on the law as it stands when the judgment is 
dens or restrictions as to impair its benefit, rendered: Huff v. Cook, 44-639. 
and that therefore such restriction was not un- R i g h t t o h o l d office: Therefore, where a 
constitutional as to contracts already exis t ing: woman elected to the office of county super-
McCormick v. Rusch, 15-127. intendent was held unqualified to fill tha t 

E x t e n d i n g t i m e for b r i n g i n g s u i t : A office, and subsequently a law was passed pro-
law extending the time within which action viding tha t no person so elected should be de-
may be brought upon a contract is not uncon- prived of office by reason of sex, held, tha t on 
st i tut ional: Edwards v. McCaddon, 20-520. appeal taken after the passage of the act the 

Nor is an act extending the time within statute would be given effect, and the judg-
which a defendant might answer in proceed- ment of the court below was reversed: Ibid. 
ings to foreclose a mortgage open to such ob- In the absence of any express constitutional 
jection: Holloway v. Sherman, 12-282. provision it is competent for the legislature to 

P r o h i b i t i o n of a c t i o n u p o n j u d g m e n t : abolish an office, increase or decrease the du-
The provision (^ 3726) prohibiting an action ties devolving upon an incumbent, and add to 
upon a judgment within fifteen years from or take away from his salary. I t is also 
its rendition, without leave of the court, held within the legislative power to add to or 
not unconstitutional when applied to judg- change the method in which vacancies may 
ments rendered before its passage, as impair- occur, and make such changes applicable to 
ing their obligation. Although it takes away existing offices and those holding t h e m : Bryan 
one remedy, it leaves a complete one : Watts v. Cattell, 15-538. 
v. Everett, 47-269. 

R e s i d e n t a l iens . SEC 22. Foreigners who are, or may hereafter become 
residents of this state, shall enjoy the same rights in respect to the possession, 
enjoyment, and descent of property, as native-born citizens. 

This section does not change the common- legislature to extend the same privileges to 
law rule as to non-resident aliens, and a resi- other foreigners than those named (per Cole, 
dent alien, to take advantage of its provisions, J . ) : Purczell v. Smidt, 21-540; and it confers 
must be such at the t ime of descent cast : upon resident aliens the right to transmit as 
Stemple v. Herminghouser, 3 G. Gr., 408. But well as to acquire real property by descent 
the section does not restrict the power of the (per Dillon, J . ) : Ibid. 

S l a v e r y . S E C 23. There shall be no slavery in this state; nor shall there 
be involuntary servitude, unless for the punishment of crime. 

Imprisonment for contempt for the viola- not involuntary servitude, within the prohibi
tion of an injunction, under the prohibitory tion of the consti tution: Martin v. Blattner, 
liquor law, against maintaining a nuisance, is 68-286. 

R e s e r v a t i o n Of rent s . S E C 24. JNo lease or grant of agricultural lands, 
reserving any rent or service of any kind, shall be valid for a longer period 
than twenty years. 

Rights reta ined. S E C 25. This enumeration of rights shall not be con
strued to impair or deny others, retained by the people. 

The theory of the constitution is tha t all anties and well protects all the absolute 
powers not vested in the general assembly re- rights of the people" (per Beck, J . ) : Hanson 
main in the s ta te : State ex rel. v. Wapello v. Vernon, 27-28, 73. But see Stewart v. 
County, 13-388. Board of Supervisors, 30-9, 18, and note to 

" There is, as it were, back of the constitu- art. 3, § 1. 
tion, an unwri t ten constitution which guar-

I n t o x i e a t i n g l iqt iors . S E C 26. No person shall manufacture for sale, 
or sell, or keep for sale, as a beverage any intoxicating liquors whatever, in
cluding ale, wine and beer. The general assembly shall by law prescribe 
regulations for the enforcement of the prohibition herein contained, and shall 
thereby provide suitable penalties for the violation of the provisions hereof. 

[By the nineteenth general assembly (Joint Res. No. 8) the following proposed amendment 
was agreed to, as having already been in due form agreed to by the previous general assembly 
(18 G. A., Joint Res. No. 8). By 19 G. A., ch. 172, in pursuance of a previous s tatute authorizing • 
submissions of constitutional amendments at special elections (§ 63), this proposed amend
ment was submitted to the people at a special election to be held J u n e 27, 1882. By proclama
tion of the governor, dated Ju ly 29, 1882, this proposed amendment was declared adopted.] 

For irregularities in entering this amend- general assembly, and a -want of agreement 
men t upon the journals of the eighteenth between the amendment as there entered and 
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as subsequently agreed to by the nineteenth become a part of the constitution: Koehler v. 
general assembly, this amendment, as sub- Hill, 60-543; State v. Johnson, 61-504. 
mitted to and adopted by the people, did not 

ARTICLE 2.— EIGHT OF SUFFRAGE. 

[Electors. SECTION 1. Every male citizen of the United States, of the age 
of twenty-one years, who shall have been a resident of this state six months 
next preceding the election, and of the county in which he claims his vote, 
sixty days, shall be entitled to vote at all elections which are now or hereafter 
may be authorized by law. 

[By proper legislative action a proposed amendment striking the word "whi te" from the 
first line of this section, as it originally stood, was submitted to the electors at the general 
election in 1868 and adopted.] 

The reg is t ry l aws : This section confers If a person has actually removed to another 
upon persons possessing the qualifications place with the intention of remaining there 
mentioned therein the right to vote, which for an indefinite time, and making it a place 
right cannot be impaired by legislation. But of fixed residence or present domicile, it is to 
the legislature may regulate the exercise of be regarded as his domicile, notwithstanding 
the right, and provide a method for deter- he may entertain a floating intention to re-
mining whether persons proposing to vote turn at some future time. The place where a 
possess the required qualifications. A regis- married man's family resides is generally to 
try law is therefore not unconstitutional: Ed- be considered his domicile: State v. Groome, 
monds v. Banbury, 28-267. 10-308. 

Res idence: Where a student entered the Pe r sons i n mi l i t a ry service: A statute 
state university at Iowa City while still a providing that citizens of the state in the mil-
minor, making his father's home in another itary service should have a right to vote at all 
county his residence during vacations, and elections authorized by law, whether at the 
receiving support from his father, without time of voting they were within or without 
having any definite intention of making Iowa the state, and providing for the opening of 
City his home after graduation, held, that he polls and holding of elections wherever a regi-
was not a resident of the county in which he ment or battalion of Iowa troops was sta-
was attending school, so as to be entitled to tioned, held not unconstitutional: Morrison 
vote there on coming of age: Vanderpcel v. v. Springer, 15-304. 
CHanlon, 53-246. 

P r i v i l e g e d f r o m arrest . S E C 2. Electors shall, in all cases except 
treason, felony, or breach of the peace, be privileged from arrest on the days 
of election, during their attendance at such elections, going to and returning 
therefrom. 

From, m i l i t a r y d u t y . S E C 3. JNo elector shall be obliged to perform 
military duty on the day of election, except in time of war or public danger. 

P e r s o n s i n m i l i t a r y serv ice . S E C 4. JNo person in the military, naval, 
or marine service of the United States shall be considered a resident of this 
state by being stationed in any garrison, barrack, or military or naval place 
or station within this state. 

Insane . S E C 5. No idiot or insane person, or person convicted of any 
infamous crime, shall be entitled to the privilege of an elector. 

Ballot . S E C 6. All elections by the people shall be by ballot. 
Genera l e l ec t ion . [ S E C 7.] The general election for state, district, 

county and township officers shall be held on the Tuesday next after the first 
Monday in November. 

[By proper action of the legislature (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. 
No. i3), the foregoing section was submitted to vote of the electors at the general election in 
1884., and by them adopted.] 

ARTICLE 3.— O F THE DISTRIBUTION OF POWERS. 

D e p a r t m e n t s of g o v e r n m e n t s . SECTION 1. The powers of the govern
ment of Iowa shall be divided into three separate departments: the legisla
tive, the executive and the judicial; and no person charged with the exercise 
of powers properly belonging to one of these departments shall exercise any 
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function appertaining to either of the others, except in cases hereinafter ex
pressly directed or permitted. 

This section does not prohibit the judicial 
department from passing upon the legality of 
the acts of the officers of the several depart
ments ; as, for instance, to compel the auditor 
of state by mandamus to issue a warrant for 
payment of salary of an officer, where the 
auditor has refused to ac t : Bryan v. Cattell, 
15-538. 

The charter of a city, conferring upon the 

G e n e r a l s c o p e of p o w e r : In ascertaining 
the power of the legislature under the consti
tut ion, the courts look not at wha t the instru
ment authorizes but at what is prohibited: 
McMillen v. County Judge, 6-391. 

The legislature possesses sovereign legisla
tive power over all subjects except such as are 
prohibited to it in the state consti tution: Boyd 
v. Ellis, 11-97. 

The general assembly possesses all legisla
t ive authori ty not delegated to the general gov
e rnment or prohibited by the constitution. 
The constitution, as applied to the legislative 
department , is a limitation and not a grant of 
power : Morrison v. Springer, 15-304. And see 
State v. Hockelt, 70-442. 

The rule in construing the state constitution 
is that the state legislature may exercise all 
rightful legislative powers which are not ex
pressly prohibited or necessarily included in 
the prohibited powers: Purczell v. Smidt, 2 1 -
540. 

All the legislative authori ty inherent in the 
people is vested in the general assembly, and 
the legislative power of the general assembly 
is therefore supreme, except as it is bounded 
by the limitations wri t ten in the consti tution: 
Stewart v. Board of Supervisors, 30-9, 18. 

The power of legislation is vested in general 
terms in the general assembly, and thereby 
there is conferred upon that body the author
ity to legislate upon all rightful subjects, un
less prohibited from so doing expressly or by 
clear implication: Davenport v. Chicago, B. 
I. & P. B. Co., 88-633. 

And see notes to art. 1, § 25. 
While the constitution vests the legislative 

power in the general assembly and it may 
legislate on all subjects not prohibited by ex
press wotds or necessary implication, yet un
der the constitutional provision placing the 
educational interests of the state under the 
management of a board of education author
ized to legislate and make all needful rules 
and regulations in relation to schools, held, 
tha t the power to legislate on such subject 
was thereby denied to the legislature: District 
T'p v. Dubuque. 7-262. 

L e g i s l a t i v e d i v o r c e s : Under the terms 
of the organic law providing " that the legis
lative power of the territory shall extend to 
all r ightful subjects of legislation," held, that 

mayor judicial authori ty, is not in conflict 
with this section. The mayor of the city is 
not a part of the government of the state of 
Iowa: Santo v. State, 2-165, 220. 

Provisions (§ 580) for proceedings in court 
for the annexation of contiguous territory to 
a city, held not in conflict with this section: 
Burlington v. Leebrick, 43-252, 258. 

See, further, notes to following sections. 

the territorial legislature was invested with as 
much power as is usually vested in an unre
strained legislative body, and tha t such power 
included the power to grant legislative di
vorces, even where the grounds for divorce 
were not such as to entitle the party to relief 
in the courts : Levins v. Sleator, 2 G. Gr., 604. 
(But under this constitution, art. 3, § 27, leg
islative divorces cannot now be granted.) 

T h e t a x i n g p o w e r being one of the sover
eign powers of the state vested in the general 
assembly, and not being limited by the con
stitution as to the kinds or classes of property 
subject to taxation, the general assembly has 
general legislative authori ty to subject all 
kinds and classes of property to taxes for all 
proper purposes: Davenport v. Chicago. R. I. 
& P. R. Co., 38-633. 

I t being within the proper scope of legislative 
authori ty to pass general laws tor the levy and 
assessment of taxes, the passage of a general 
law curing and legalizing the levy and collec
tion of taxes irregularly or illegally levied is 
also an exercise of legislative authority and 
not an encroachment upon judicial power: 
Iowa R. Land Co. v. Soper, 39-112. 

Taxation is an at t r ibute of sovereignty. I t 
is one of the powers necessary to the life and 
existence of the state, and, unless restricted in 
the fundamental law, the power of the state is 
full and ample to subject all species of prop
erty within its limits to taxes for all lawful 
purposes: Davenport v. Chicago, B. I. & P. B. 
Co.. 38-633. 

Property cannot be taxed until authori ty 
therefor be conferred by the legislature, and 
the manner of imposing taxes authorized by 
law mus t be followed: Chicago, B. I. & P. B. 
Co. v. Davenport, 51-451. 

No property can be taxed unti l the law
making power authorizes and requires it to be 
done, and if it has been authorized only in a 
particular way, t ha t alone can be pursued. I t 
cannot be done in another : Tollman v. Treas
urer of Butler County, 12-531. 

Without express legislative enactment or 
constitutional provision the property of the 
people cannot be subjected to taxat ion: Ap
panoose County v. Vermilion, 70-365. 

Judicial revision of legislative action: 
Where the legislative authori ty reserves to 
itself the power to act under certain circum-

LEGISLATIVE DEPARTMENT. 

Genera l a s s e m b l y . SECTION 1. The legislative authority of this state 
shall be vested in a general assembly, which shall consist of a senate and house 
of representatives; and the style of every law shall be—"Be it enacted by the 
General Assembly of the State of Iowa? 
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stances, the existence of such circumstances is 
to be determined by it, and a court cannot 
call into question the propriety of its action: 
Miners' Bank v. United States, 1 G. Gr., 553. 

The judicial branch of the government has 
no power to determine whether an act of the 
legislative branch is wise or unwise, nor has it 
power to declare an act void except in cases 
where the statute in question is plainly, palpa
bly, and without doubt, repugnant to some 
provision of the constitution: Merchants' 
Union Barb Wire Co. v. Brown, 64-275. 

And see notes to art. 5, § 1. 
Delegation of legislative power : The 

legislative authority being vested in the gen
eral assembly, it is not competent for it to 
submit the question whether an act shall be
come a law to the vote of the people. There
fore, held, that a statute providing for a 
submission to vote, in each county, of the 
question as to whether-a prohibitory liquor 
law should be in force in that county, was un
constitutional, and that the act itself was in 
force throughout the state without such sub
mission: Santo v. State, 2-165, 203; State v. 
Beneke, 9-203. 

So the license act of 1857, containing a pro
vision that the prohibitory law of 1855 should 
not be repealed m any county except by a vote 
of the people of that county, was held uncon
stitutional: Geebriek v. State, 5-491. 

Held, also, that a statute providing for the 
submission to vote in each county of the ques
tion whether a previous prohibitory liquor law 
allowing the sale of wdne and beer should be 
repealed within that county, and the sale of 
wine and beer prohibited, was unconstitu
tional : State v. Weir, 38-134. 

Held, also, that a statute which prohibited 
stock from running at large, and was a 
valid enactment in itself, but contained a sec
tion providing that the act should not be en

forced in any county until adopted by the 
electors of that county, was in force through
out the state without any such submission to 
vote, the provision for a submission being un
constitutional: Weir v. Cram, 37-649. 

But a statute allowing the county judge to 
submit to vote in each county the question 
wdiether sheep and swine should be allowed to 
run at large was held not unconstitutional as 
being a delegation of legislative power, inas
much as the law itself was in force without 
such vote, and the people of each county were 
simply authorized to adopt its provisions as a 
police regulation: Dolby v. Wolf, 14 -228. 

Although the general assembly cannot dele
gate to the people the right to make or repeal 
a law, it has not been held that the state can
not delegate legislative power to municipal 
corporations within proper bounds: State v. 
King, 87-462. 

It is not unconstitutional to provide, in an 
act enlarging the boundaries of a city, that it 
shall only take effect after its acceptance by 
the city council: Morfordv. Unger,'S-82. 

*&. statute empowering cities of a certain 
grade to establish superior courts by vote is 
not unconstitutional as providing for an exer
cise of legislative power by the people. The 
statute itself is in force without any vote, but 
simply confers upon cities an option to be ex
ercised by vote to avail themselves of the 
power conferred: Lytle v. May, 49-224. 

A statute conferring upon cities authority 
to be exercised at their discretion is not void 
as delegating legislative power. • Such statute 
confers authority which the city may exercise 
or not, as it chooses: Des Moines v. Hillis, 55-
643. 

The voting of aid to railways by a county is 
not in derogation of the legislative power 
vested in the general assembly: Dubuque 
County v. Dubuque & P. B. Co., 4 G. Gr., 1. 

Ses s ions . S E C 2. The sessions of the general assembly shall be biennial, 
and shall commence on the second Monday in January next ensuing the eiec^ 
tion of its members; unless the governor of the state shall, in the meant ime, 
convene the general assembly by proclamation. 

As to the powers of the general assembly at an extra session, see note to art. 4, § 11. 

JRepresen ta t ives . S E C 3. The members of the house of representatives 
shall be chosen every second year, by the qualified electors of their respective 
districts, on the second Tuesday in October, except the years of the presiden
tial election, when the election shall be on the Tuesday next after the first 
Monday in November, and their term of office shall commence on the first day 
of January next after their election, and continue two years, and until their 
successors are elected and qualified. 

[By the amendment [sec. 7] inserted at the end of art. 2 the election now occurs uniformly 
in November.] 

E l i g i b i l i t y . SEC. 4. No person shall be member of the house of repre-
gentaaves who shall not have attained the age of twenty-one years ; be a male 
citizen of the United States, and shall have been an inhabitant of this state 
one year next preceding his election, and at the time of his election shall have 
had an actual residence of sixty days in the county or district he may have 
been chosen to represent. 

[By an amendment to the constitution properly proposed (17 G. A., Joint Res. No 5; 18 G. 
A., Joint Res. No. 6), and adopted by vote of the electors at the general election in 1880, the 
words " free white " were stricken from the second line of this section.] 
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Senators . S E C 5. Senators shall be chosen for the term of four years, at the 
same time and place as representatives; they shall be twenty-five years of age, 
and possess the qualifications of representatives as to residence and citizen
ship. 

N u m b e r a n d class i f icat ion. S E C 6. The number of senators shall not 
be less than one-third nor more than one-half the representative body; and 
shall be so classified by lot that one class, being as nearly one-half as possible, 
shall be elected ever}? two years. When the number of senators is increased, 
they shall be annexed bj lot to one or the other of the two classes, so as to 
keep them as nearly equal in numbers as practicable. 

Elec t ions d e t e r m i n e d . SEC. 7. Each house shall choose its own offi
cers, and judge of the qualification, election, and return of its own members. 
A contested election shall be determined in such manner as shall be directed 
by law. 

Q u o r u m . SEC. 8. A majority of each house shall constitute a quorum to 
transact business; but a smaller number may adjourn from day to day, and 
may compel the attendance of absent members in such manner and under 
such penalties as each house may provide. 

A u t h o r i t y of t h e h o u s e s . S E C 9. Each house shall sit upon its own 
adjournments, keep a journal of its proceeding's, and publish the same; deter
mine its rules of proceedings, punish members for disorderly behavior, and 
with the consent of two-thirds, expel a member, but not a second time for the 
same offense; and shall have all other powers necessary for a branch of the 
general assembly of a free and independent state. 

Protes t . S E C 10. Every member of the general assembly shall have the 
liberty to dissent from or protest against any act or resolution which he may 
think injurious to the public or an individual, and have the reasons for his 
dissent entered on the journals; and the yeas and naj's of the members of 
either house, on any question, shall, at the desire of any two members present, 
be entered on the journals. 

P r i v i l e g e . S E C 11. Senators and representatives, in all cases except 
treason, felony, or breach of the peace, shall be privileged from arrest during 
the session of the general assembly, and in going to or returning from the 

"same. 
Vacanc ie s . S E C 12. "When vacancies occur in either house, the governor, 

or the person exercising the functions of governor, shall issue writs of election 
to fill such vacancies. 

D o o r s open . S E C 13. The doors of each house shall be open, except on 
such occasions as, in the opinion of the house, may require secrecy. 

A d j o u r n m e n t s . S E C 14. JJNeither house shall, without the consent of 
the other, adjourn for more than three days, nor to any other place than that 
in which they may be sitting. 

Bi l l s . S E C 15. Bills may originate in either house, and may be amended, 
altered, or rejected by the other; and every bill having passed both houses, 
shall be signed by the speaker and president of their respective houses. 

A p p r o v a l . S E C 16. Every bill which shall have passed the general as
sembly, shall, before it becomes a law, be presented to the governor. If he 
approve, he shall sign i t ; but if not, he shall return it, with his objections, to 
the house in which it originated, which shall enter the same upon their jour
nal, and proceed to reconsider it; if, after such reconsideration, it again pass 
both houses, by yeas and nays, bj' a majority of two-thirds of the members of 
each house, it shall become a law, notwithstanding the governor's objections. 
If any bill shall not be returned within three days after it shall have been 
presented to him (Sunday excepted), the same shall be a law in like manner 
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as if he had signed it, unless the general assembly, by adjournment, prevent 
such return. Any bill submitted to the governor for his approval dur ing the 
last three days of a session of the general assembly, shall be deposited by him 
in the office of the secretary of state within thirty clays after the adjournment, 
with his approval, if approved by him, and with his objections, if he disapproves 
thereof. 

An act is not passed by the legislature until neither signs nor returns it with objections 
it is approved by the governor, who, for such before the adjournment, it becomes a law only 
purpose, is a part of the legislature: United in case he subsequently approves it; and the 
States v. Fanning, Mor., 348. filing of the bill within the thirty days men-

Phe copy or certificate, in the printed acts, tioned, with the secretary of state, without 
of the approval by the governor, is but evi- approval or disapproval, will not give it the 
dence of the fact, and is not essential in order effect of a law: Darling v. Boesch, 67-702. 
that the act may take effect. It is the ap- The fact that a law passed thirty-four years 
proval of the original bill filed in the office of previously did not bear the signature of the 
the secretary of state which is required to governor, held not sufficient to render the act 
give the act validity: Dishon v. Smith, 10-212. void. The presumption would be that the 

In case a bill is submitted to the governor act became a law by failure of the governor 
for his approval during the last three days of to return it within proper time after its pres-
a session of the general assembly, and he entation to him: Collins v. Laucier, 45-702. 

M a j o r i t y v o t e . S E C 17. No bill shall be passed unless by the assent of a 
majority of all the members elected to each branch of the general assembly, 
and the question upon the final passage shall be taken immediately upon its 
last reading, and the yeas and nays entered on the journal. 

JEleeeipts a n d e x p e n d i t u r e s . S E C 18. An accurate statement of the 
receipts and expenditures of the public money shall be attached to and pub
lished with the laws at every regular session of the general assembly. 

I m p e a c h m e n t . SEC 19. The house of representatives shall have the 
sole power of impeachment, and all impeachments shall be tried by the senate. 
When sitting for that purpose, the senators shall be upon oath or affirmation; 
and no person shall be convicted without the concurrence of two-thirds of 
the members present. 

W h o l i a b l e t o ; j u d g m e n t . S E C 20. The governor, judges of the su
preme and district courts, and other state officers, shall be liable to impeach
ment for any misdemeanor or malfeasance in office; but judgment in such 
cases shall extend only to removal from office, and disqualification to hold any 
office of honor, trust, or profit under this state; but the party convicted or 
acquitted shall nevertheless be liable to indictment, trial, and punishment ac
cording to law. All other civil officers shall be tried for misdemeanors and 
malfeasance in office, in such manner as the general assembly majr provide. 

M e m b e r s n o t a p p o i n t e d t o office. S E C 21. No senator or representa
tive shall, during the time for which he shall have been elected, be appointed 
to any civil office of profit under this state, which shall have been created, or 
the emoluments of which shall have been increased during such term, except 
such offices as may be filled by elections by the people. 

D i s q u a l i f i c a t i o n . S E C 22. JNo person holding any lucrative office under 
the United States, or this state, or an\^ other power, shall be eligible to hold 
a seat in the general assembly. But offices in the militia, to which there is 
attached no annual salary, or the office of justice of the peace, or postmaster, 
whose compensation does not exceed one hundred dollars per annum, or notary 
public, shall not be deemed lucrative. 

F a i l u r e t o a c c o u n t . SEC 23. JNo person who may hereafter be a col
lector or holder of public moneys, shall have a seat in either house of the gen
eral assembly, or be eligible to hold any office of trust or profit in this state, 
until he shall have accounted for and paid into the treasury all sums for which 
be may be liable. 

M o n e y d r a w n . S E C 24. JNo money shall be drawn from the treasury 
but in consequence of appropriations made by law. 



1 8 2 2 APPENDIX. 

C o m p e n s a t i o n of m e m b e r s . S E C 25. Each member of the first gen
eral assembly under this constitution shall receive three dollars per diem while 
in session; and the further sum of three dollars for every twenty miles trav
eled in going to and returning from the place where such session is held, by 
the nearest traveled route; after which they shall receive such compensation 
as shall be fixed by law; but no general assembly shall have the power to in
crease the compensation of its members. And when convened in extra session 
they shall receive the same mileage and per diem compensation as fixed by 
law for the regular session, and none other. 

Laws, w h e n to take effect; publicat ion. SEC. 26. No law of the 
general assembly, passed at a regular session, of a public nature, shall take ef
fect until the fourth day of July next, after the passage thereof. Laws passed 
at a special session shall take eifect ninety days after the adjournment of the 
general assembly bjr which they were passed. If the general assembly shall 
deem any law of immediate importance, they may provide that the same shall 
take effect by publication in newspapers in the state. 

An act not now in force, conferring upon the stitution, that statutes should take effect only 
governor authori ty to publish acts of a general when published and circulated by authority, 
na ture , and providing that they should take ef- held, that the publication without legislative 
feet from such publication, held unconstitu- authori ty was not sufficient to bring the stat-
t ional as delegating to the governor the power ute into operation: Calkin v. State exrel., 1 
given to the legislature to determine what acts G. Gr., 68. 
should go into effect by publication: Scott v. Further , as to publication and taking effect, 
Clark, 1-70; Pilkey v. Gleason, 1-522. see the statutory provision, § 37, and notes 

Under the provision found in a former con- thereto. 

D i v o r c e . S E C 27. No divorce shall be granted by the general assembly. 
A divorce granted by the territorial legisla- the district courts had jurisdiction: Levins v. 

t u re held to be valid, where it did not appear Sleator, 2 G. Gr., 604. 
t o have been granted for causes over which 

Lotter ies . S E C 28. No lottery shall be authorized by this state; nor shall 
the sale of lottery tickets be allowed. 

A contract in furtherance of a lottery scheme held void: Guenther v. Dewein, 11-133. 

A c t s ; o n e subjec t ; e x p r e s s e d i n t i t le . SEC 29. Every act shall em
brace but one subject, and matters properly connected therewith; which sub
ject shall be expressed in the title. But if any subject shall be embraced in an 
act which shall not be expressed in the title, such act shall be void only as to 
so much thereof as shall not be expressed in the title. 

A c t t o e m b r a c e b u t o n e subjec t : The more than one subject : Davis v. Woolnough, 
intention of the provision of this section pro- 9-104, 107. 
hibit ing more than one subject being embraced The act of 1855 for the suppression of intern-
in the game act was to prevent the union in perance, held not to embrace more than one 
the same act of incongruous mat ter and of ob- subject, the several provisions therein being 
jects having no connection or relation. But but so many steps fairly conducive to the end 
there must be some limit to the division of or object expressed in the t i t le : Santo v. State, 
mat t e r into separate bills and acts. I t cannot 2-165. 
be held tha t each step should be embraced in The s tatute (S3 2421) prohibiting the sale of 
a separate act. The uni ty of object is to be malt or vinous liquors within two miles of city 
looked for in the ult imate end designed to be limits, and giving cities authority to regulate 
at tained, and not in the details looking to tha t and license the sales of such liquors within 
end : State ex rel. v. County Judge. 2-280. those limits, held not unconstitutional as coi.-

Therefore, held, tha t an act containing sixty- taining more than one subject : State v. 
six sections, entitled " A n act in relation to Shroeder, 51-197. 
certain state roads," in which forty-six roads The fact that the title of an act embraces 
were established, others vacated, and provis- more than one subject will not affect its valid-
ions for the relocation of still others were i ty : Ibid. 
made, was not in conflict wi th the constitu- The act of 20 G. A., ch. 143, amendatory of 
tional provision: Ibid. prior legislation, intended for the suppression 

An act entitled " A n act for revising and of the traffic in intoxicating liquors, and pro-
consolidating the laws and incorporating the viding for additional penalties and remedies 
city of Dubuque and establishing a city court against the violators of the statute, does not 
therein," held not objectionable as embracing embrace more than one subject under the pro-
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hibition of this provision: Martin v. Blattner, 
68-286. 

The statute in relation to school bonds 
(§S 2961-2964) is not unconstitutional as em
bodying more than one subject: Ackley School 
Dist. v. Hall, 113 U. S., 135. 

S u b j e c t t o b e e m b r a c e d i n t i t l e : Pro
visions made in an act entitled " A n act to 
amend an act to incorporate the city of Mus
catine," for enlarging the corporate bound
aries of said city, held to be sufficiently speci
fied in the t i t le : Morford v. Unger, 8-82. 

Provisions for excluding territory from the 
limits of cities already incorporated are suffi
ciently covered by the title of an act " for the 
incorporation of c i t ies :" Whiting v. Mt. Pleas
ant, 11-482. 

Section applied: See Duncombe v. Prindle, 
12-1. 

Every law prescribing duties must have the 
sanction of liabilities; therefore, held, tha t the 
statutory provision (g 2002) prescribing the lia
bilities of railroad companies ill certain cases, 
etc., was sufficiently embraced in the title of 
the bill in which it was originally enacted, 
which was " A n act in relation to the duties 
of railroad companies: " McAunich v. Missis
sippi & M. B. Co., 20-338. 

Statutory provisions as to the method of 
enforcing a judgment against a municipal 
corporation are sufficiently connected with the 
subject of the chapter on executions, under 
which they are found, not to be objectionable 

under this constitutional provision: Porter v. 
Thomson, 22-391. 

Where an act in one section legalized t he 
organization of a school district, a n d in an
other legalized the acts of the officers thereof, 
held, tha t the second was so connected wi th 
the first tha t it was sufficiently embraced in 
the title " A n act to legalize the organiza
tion of the , " etc., or at least tha t the inval idi ty 
on this ground would extend only to the sec
ond section: State ex ret. v. Squires, 26-340. 

In an act to amend the charter of the city 
of Keokuk was inserted a section purpor t ing 
to legalize elections previously held to deter
mine whether the city council should sub
scribe to the stock of a certain ra i l road; held, 
tha t such section was not in any sense an 
amendment to the charter, and the object was 
not embraced in the title, nor ge rmane to any
th ing contained therein, and the section was, 
therefore, void under a s ta tu tory provision 
(§ 669) containing similar provisions in refer
ence to ordinances: Williamson v. Keokuk, 
44-88. 

A section contained in an act enti t led " A n 
act providing the place of br inging suits in 
certain cases," designating upon w h o m serv
ice might be made in such cases, held ger
mane to the subject expressed in the t i t l e : 
Farmers' Ins. Co. v. Highsmith, 44-330. 

The s tatute reorganizing the judicial dis
tricts and providing for the election of addi
tional judges is not in conflict w i th this sec
tion : State v. Emmons, 72-265. 

Local or spec ia l l a w s . S E C 30. The general assembly shall not pass 
local or special laws in the following cases: 

For the assessment and collection of taxes for state, county, or road pur
poses ; 

For laying out, opening, and working roads or highways; 
For changing the names of persons; 
For the incorporation of cities and towns; 
For vacating roads, town plats, streets, alleys, or public squares; 
For locating or changing county seats. 
Laws general and uniform; boundaries of counties. In all the 

cases above enumerated, and in all other cases where a general law can be 
made applicable, all laws shall be general, and of uniform operation through
out the state; and no law changing the boundary lines of any county shall 
have effect until upon being submitted to the people of the counties affected 
by the change, at a general election, it shall be approved by a majority of the 
votes in each county, cast for and against it. 

General and special laws: A statute 
which operates upon a particular condition 
and attaches to it certain consequences, so tha t 
whenever tha t condition exists such conse
quences follow, is a general and not a special 
s t a tu te : Iowa B. Land Co. v. Soper, 39-112. 

A law which affects all persons who may be 
I rough t within the relations for which it pro
vides is a general and not a special law within 
the meaning of those provisions of the consti
tution prohibiting the passing of special laws 
in cases where general laws may be made ap
plicable. Therefore, held, tha t the s tatute reg
ulat ing the liability of railway companies for 
injuries to employees is general and not spe
cial, within the constitutional prohibit ion: 

McAunich v. Mississippi & M. R. Co., 20-338; 
Deppe v. Chicago, B. I. & P. B. Co., 36-52. 

S p e c i a l l a w s a s t o t a x a t i o n : This pro
hibition of special laws for the assessment and 
collection of taxes is not infringed by the pro
vision (§ 1291) allowing a debtor to deduct the 
amount of his moneys and credits in listing 
his property for assessment: Macklot v. Daven
port, 17-379. 

A law remi t t ing penalties upon taxes not 
paid within a certain t ime is not a special law 
within the meaning of this provision: Beecher 
v. Board of Supervisors, 50-538. 

A curat ive act legalizing the levy and assess
ment of taxes made for a year when no law au
thorizing any levy and assessment was in force, 
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held not in conflict wi th this section: Board-
man v. Beckwith. 18-292. 

F o r t h e i n c o r p o r a t i o n o f c i t i e s a n d 
t o w n s : The legislature cannot pass a special 
act amending the charter of a municipal cor
poration. Such act would be in conflict with 
the clause prohibiting special acts for the in
corporation of cities and towns, and would be 
a law not of general and uniform operation 
in a case where a general law could be made 
applicable: Ex parte Pritz, 9-30; Davis v. 
Woolnough, 9-104; Hetherington v. Bissell, 
10-145; Baker v. Steamboat Milwaukee, 14-
214. 

This provision is not violated by a law em
powering cities and towns incorporated under 
a special charter to amend such char ter : Von 
Phul v. Hammer, 29-222. 

A p p l i c a b l e t o m u n i c i p a l corpora t ions : 
A law applicable to all cities and towns exist
ing under special charter is not unconstitu
tional, even though it be considered an amend
men t of their char ters : State v. King, 37-462. 

A law establishing a special court in a par
ticular town named, and providing for the ju
risdiction, etc., theveof, held unconstitutional, 
as being in fact an amendment to the city 
charter, and as being a local and special law 
in a case where a general law could be made 
applicable: McGregor v. Baylies, 19-43. 

A n act which operates upon a particular con
dition, and attaches to it certain consequences 
whenever that condition exists, is not in con
flict with this provision. So an act applying 
only to cities under special charters was held 
not unconstitutional, although it could apply 
to but few cities: Huskel v. Burlington, 30-
232. 

A s ta tute validating the acts of municipal 
corporations in levying special taxes in excess 
of the legal limit, to pay judgments , held con
stitutional : Iowa B. Land Co. v. Soper, 39-
112. 

As the legislature cannot amend the charter 
of a city, it cannot legalize an act of such city 
not authorized by the charter, as such an act 
would be equivalent to an amendment : Inde
pendent School Dist. v. Burlington, 60-500; 
Stange v. Dubuque, 62-303. 

By the constitutional provision tha t no cor
poration shall be created by special laws, it 
was not intended to repeal city charters already 
gran ted : Warren v. Henly, 31-31. 

The provision of art . 8, S 12, authorizing the 
general assembly to amend or repeal all laws 
for the organization or creation of corpora
tions, or grant ing of special or exclusive priv
ileges or immunities, by a vote of two-thirds 
of each branch of the general assembly, has 
reference exclusively to corporations for pe
cuniary purposes, and does not authorize the 
amendment of the charters of municipal cor
porations by special s ta tu te : Ex parte Pritz, 
9-30. 

The statutory provisions relating to the en
forcement of judgments against municipal 
corporations are not in any proper sense 
amendments to the charter of a city, and are 
not obnoxious to this constitutional prohibi
t ion : Porter v. Thomson, 22-391. 

Although the passage of a local or special 
l aw incorporating a certain school district 
would be in conflict wi th the constitutional 

provision above referred to, yet a curative act 
legalizing a defective organization thereof is 
not unconstitutional. In such case a general 
law could not be made applicable: State ex 
rel. v. Squires, 26-340. 

Other e a s e s of s p e c i a l l a w s : A special 
act authorizing the building of a particular 
railroad, held not in violation of the provision 
of this section, for the reason that the object 
of the act was to execute certain trusts con
fided to the state to secure the building of a 
railroad on a particular rou te : Clinton v. 
Cedar Rapids & M. B. B. Co., 24-455. 

Statutes legalizing official acts done without 
authori ty are not invalid on account of being 
special statutes, for the reason that a general 
s tatute could not be made applicable in such 
cases: Independent Dist. v. Independent Dist., 
62-616. 

An appropriation is necessarily made by a 
special act, and is not invalid because not 
general and uniform throughout the s ta te : 
Merchants' Union Barb Wire Co. v. Brown, 
64-275. 

All statutes punishing criminally the viola
tion of law, or providing for the prevention 
of crimes, are special in their character, and 
do not come within the restriction that they 
shall be of uniform operation with respect to 
different crimes. They may provide remedies 
and penalties as to nuisances, for instance, 
committed by the sale of intoxicating liquors, 
which are not extended to other cases of nui
sance: Martin v. Blattner, 68-286. 

An act providing for the holding of terms 
of court in a particular county at a place other 
than the county seat is not unconstitutional. 
A general law could not be applicable in such 
case: Cooper v. Mills County, 69-350. 

The statutory provision (S 235) reorganizing 
the judicial districts and providing for addi
tional judges relates to subjects of legislation 
where a general law could not be made appli
cable : State v. Emmons, 72-265. 

U n i f o r m i t y of t a x a t i o n : The restriction 
upon the power of taxation that taxes must be 
uniform is applicable generally to the princi
ple or plan of taxation, and not to specific or 
particular taxes. It means that all individu
als and all classes shall be uniformly taxed, 
and that all must contribute uniformly with 
like individuals and like classes to these bur
dens. The manner of imposing the burden 
must of necessity be left to the discretion of 
the legislative branch of the government : 
Warren v. Henly, 31-31. 

An act providing a special method of taxing 
express companies held not unconsti tutional: 
United States Ex. Co. v. Ellyson, 28-370. 

The mere fact that land in question being 
that of a non-resident was taxed higher than 
corresponding lands of residents will not be 
sufficient to show that there has been a dis
crimination against non-residents and will not 
render the t ax title void: Beeson v. Johns, 8 S. 
C. Rep., 352. 

The statutory provision (§ 1281) with ref
erence to assessment of railroad bridges 
across the Mississippi and Missouri rivers is not 
unconstitutional, being of uniform operation 
with reference to the class of bridges therein 
ment ioned: Missouri Valley & B. B. & B. Co. 
v. Harrison Countv. 74-283. 
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Uniform operation: As to the require- that no law changing the boundary of a 
ment that laws shall have a uniform opera- county shall have effect until submitted to 
tion, see art. 1, § 6, and notes. the people of the counties affected, applied: 

Boundaries of counties: The provision Duncombe v. Prindle, 12-1. 

E x t r a c o m p e n s a t i o n . S E C 31. No extra compensation shall be made 
to any officer, public agent, or contractor, after the service shall have been 
rendered, or the contract entered into; nor shall any money be paid on any 
claim, the subject-matter of which shall not have been provided for by pre
existing laws, and no public money or property shall be appropriated for local 
or private purposes, unless such appropriation, compensation, or claim be 
allowed by two-thirds of the members elected to each branch of the general 
assembly. 

Oath of m e m b e r s . SEC. 32. Members of the general assembly shall, 
before they enter upon the duties of their respective offices, take and subscribe 
the following oath or affirmation: " I do solemnly swear (or affirm, as the 
case may be), that I will support the constitution of the United States, and the 
constitution of the state of Iowa, and that I will faithfully discharge the du
ties of senator (or representative, as the case may be), according to the best of 
my ability." And members of the general assembly are hereby empowered 
to administer to each other the said oath or affirmation. 

C e n s u s . S E C 33. The general assembly shall, in the years one thousand 
eight hundred and fifty-nine, one thousand eight hundred and sixty-three, one 
thousand eight hundred and sixty-five, one thousand eight hundred and sixty-
seven, one thousand eight hundred and sixty-nine, and one thousand eight 
hundred and seventy-five, and every ten years thereafter, cause an enumer
ation to be made of all the inhabitants of the state. 

A p p o r t i o n m e n t . S E C Si. The number of senators shall, at the next 
session following each period of making such enumeration, and the next session 
following each United States census, be fixed by law, and apportioned among 
the several counties according to the number of inhabitants in each. 

D i s t r i c t s . S E C 35. The senate shall not consist of more than fifty mem
bers, nor the house of representatives of more than one hundred; and they 
shall be apportioned among the several counties and representative districts 
of the state according to the number of inhabitants in each, upon ratios to be 
fixed by law; but no representative district shall contain more than four or
ganized counties, and each district shall be entitled to at least one represent
ative. Every county and district which shall have a number of inhabitants 
equal to one-half of the ratio fixed by law, shall be entitled to one represent
ative; and any one county containing in addition to the ratio fixed by law 
one-half of that number, or more, shall be entitled to one additional represent
ative. No floating district shall hereafter be formed. 

[By proper legislative action proposed amendments striking the word "wh i t e " from each 
of the last three preceding sections as they originally stood were submitted to the electors at 
the general election in 1868 and adopted.] 

JRatio Of r e p r e s e n t a t i o n . S E C 36. At its first session under this consti
tution, and at every subsequent regular session, the general assembly shall fix 
the ratio of representation, and also form into representative districts those 
counties which will not be entitled singly to a representative. 

D i s t r i c t s . S E C 37. When a congressional, senatorial, or representative 
district shall be composed of two or more counties, it shall not be entirely sep
arated by any county belonging to another district; and no county shall be 
divided in forming a congressional, senatorial, or representative district. 

E l e c t i o n s b y g e n e r a l a s s e m b l y . S E C 38. In all elections by the gen
eral assembly, the members thereof shall vote viva voce; and the votes shall 
be entered on the journal. 

VOL. 11—115 
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AETICLE 4.— EXECUTIVE DEPARTMENT. 

G o v e r n o r . SECTION 1. The supreme executive power of this state shall 
be vested in a chief magistrate, who shall be styled the governor of the state 
of Iowa. 

E l e c t i o n a n d t e r m . SEC. 2. The governor shall be elected by the quali
fied electors at the time and place of voting for members of the general 
assembly, and shall hold his office two years from the time of his installation, 
and until his successor is elected and qualified. 

L i e u t e n a n t - g o v e r n o r ; r e t u r n s of e lec t ions . SEC 3. There shall be 
a lieutenant-governor, who shall hold his office two years, and be elected at 
the same time as the governor. In voting for governor and lieutenant-gov
ernor, the electors shall designate for whom they vote as governor, and for 
whom as lieutenant-governor. The returns of every election for governor and 
lieutenant-governor, shall be sealed up and transmitted to the seat of govern
ment of the state, directed to the speaker of the house of representatives, who 
shall open and publish them in the presence of both houses of the general 
assembly. 

E l e c t i o n b y genera l a s s e m b l y . S E C 4. The persons respectively hav
ing the highest number of votes, lor governor and lieutenant-governor, shall 
be declared dulv elected; but in case two or more persons shall have an equal, 
and the highest number of votes for either office, the general assembly shall, 
b}T joint vote, forthwith proceed to elect one of said persons governor, or lieu
tenant-governor, as the case may be. 

Contes t ed e lec t ions . S E C 5. Contested elections for governor, or 
lieutenant-governor, shall be determined by the general assembly in such man
ner as may be prescribed by law. 

El ig ib i l i ty . S E C 6. No person shall be eligible to the office of governor, 
or lieutenant-governor, who shall not have been a citizen of the United States, 
and a resident of the state two years next preceding the election, and attained 
the age of thirty years at the time of said election. 

Commander- in-chief . S E C 7. The governor shall be commander-in-
chief of the militia, the army, and navy of this state. 

D u t i e s . S E C 8. He shall transact all executive business with the officers 
of government, civil and military, and may require information in writing 
from the officers of the executive department upon any subject relating to the 
duties of their respective offices. 

E x e c u t i o n of l a w s . S E C 9. He shall take care that the laws are faith
fully executed. 

V a c a n c i e s . S E C 10. When any office shall, from any cause, become 
vacant, and no mode is provided by the constitution and lawTs for filling such 
vacancy, the governor shall have power to fill such vacancy, by granting a 
commission, which shall expire at the end of the next session of the general 
assembly, or at the next election by the people. 

C o n v e n i n g a s s e m b l y . S E C 11. He may, on extraordinary occasions, 
convene the general assembly by proclamation, and shall state to both houses, 
when assembled, the purpose for which they shall have been convened. 

The general assembly, when it is convened not confined to the special purpose for which 
in special or extra session, has full legislative it is convened, and it may enact any law at 
authori ty, unless its business is restricted by such session that it might at a regular session: 
some constitutional provision. Its action is Morford v. Unger, 8-82. 

M e s s a g e . S E C 12. He shall communicate, by message, to the general as-
sembi}7, at every regular session, the condition of the state, and recommend 
such matters as he shall deem expedient. 
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A d j o u r n m e n t . SEC. 13. In case of disagreement between the two houses 
with respect to the time of adjournment, the governor shall have power to 
adjourn the general assembly to such time as he may think proper; but no 
such adjournment shall be beyond the time fixed for the regular meeting of 
the next general assembly. 

D i squa l i f i ca t i on . SEC 14. No person shall, while holding any office 
under the authority of the United States, or this state, execute the office of 
governor, or lieutenant-governor, except as hereinafter expressly provided. 

Term; compensation of lieutenant-governor. SEC 15. The official 
term of governor, and lieutenant-governor, shall commence on the second 
Monday of January next after their election, and continue for two years, and 
until their successors are elected and qualified. The lieutenant-governor, 
Avhile acting as governor, shall receive the same pay as provided for governor; 
and while presiding in the senate, shall receive as compensation therefor, the 
same mileage and double the per diem pay provided for a senator, and none 
other. 

P a r d o n s . S E C 16. The governor shall have power to grant reprieves, 
commutations and pardons, after conviction, for all offenses except treason 
and cases of impeachment, subject to such regulations as may be provided by 
law. Upon conviction for treason, he shall have power to suspend the execu
tion of the sentence until the case shall be reported to the general assembly 
a t its next meeting, when the general assembly shall either grant a pardon, 
commute the sentence, direct the execution of the sentence, or grant a further 
reprieve. He shall have power to remit fines and forfeitures, under such reg
ulations as may be prescribed by law; and shall report to the general assembly, 
at its next meeting, each case of reprieve, commutation, or pardon granted, 
and the reasons therefor; and also all persons m whose favor remission of lines 
and forfeitures shall have been made, and the several amounts remitted. 

See the provision of statute (§ 6110) and notes. 

Lieutenant-governor to act as governor. Sac 17. In case of the 
death, impeachment, resignation, removal from office, or other disability of 
the governor, the powers and duties of the office for the residue of the term, 
or until he shall be acquitted, or the disability removed, shall devolve upon 
the lieutenant-governor. 

P r e s i d e n t of s e n a t e . S E C 18. The lieutenant-governor shall be president 
of the senate, but shall only vote when the senate is equally divided; and in 
case of his absence, or impeachment, or when he shall exercise the office of 
governor, the senate shall choose a president pro tempore. 

V a c a n c i e s . SEC. 19. If the lieutenant-governor, while acting as governor, 
shall be impeached, displaced, resign, or die, or otherwise become incapable 
of performing the duties of the office, the president pro tempore of the senate 
shall act as governor until the vacancy is filled, or the disability removed; and 
if the president of the senate, for any of the above causes, shall be rendered 
incapable of performing the duties pertaining to the office of governor, the 
same shall devolve upon the speaker of the house of representatives. 

The statutory provision (§ 1232) for the As to mandamus againsi executive officer, 
suspension by ihe governor of other officers see notes to art. 3, £ 1. 
elected by the people as here provided is not 
unconstitutional: Brown v. Duffus, 66-193. 

Sea l Of S ta te . SEC. 20. There shall be a seal of this state, which shall be 
kept by the governor, and used by him officially, and shall be called the great 
seal of the state of Iowa. 

G r a n t s a n d c o m m i s s i o n s . S E C 21. All grants and commissions shall 
be in the name and by the authority of the people of the slate of Iowa, sealed 
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with the great seal of the state, signed by the governor, and countersigned by 
the secretary of state. 

Secretary , a u d i t o r a n d treasurer . S E C 22. A secretary of state, audi
tor of state, and treasurer of state, shall be elected by the qualified electors, 
who shall continue in office two years, and until their successors are elected 
and qualified; and perform such duties as may be required by law. 

ARTICLE 5.— JUDICIAL DEPARTMENT. 

Courts . SECTION 1. The judicial power shall be vested in a supreme court, 
district court, and such other courts, inferior to the supreme court, as the 
general assembly may, from time to time, establish. 

J u d i c i a l a u t h o r i t y : The provisions (§ 580) 
for proceedings in court for the annexation of 
contiguous territory to a city are not uncon
stitutional as conferring upon a court powers 
not judicial in their nature. The question as 
to whether the conditions therein mentioned 
exist, or whether, under the circumstances, 
justice and equity require the annexation, are 
of a judicial character, and their determina
tion may properly be vested in the judicial 
depar tment : Burlington v. Leebrick, 43-252. 

The charter of a city, conferring upon the 
mayor judicial authority, is not in conflict 
wi th the constitutional provision that the 
three departments of government shall be dis
tinct. The mayor of a city is not a part of the 
government of the state of Iowa: Santo v. 
State, 2-165, 220. 

P o w e r t o d e c l a r e s t a t u t e u n c o n s t i t u 
t i o n a l : The constitutional provision that no 
person charged with the exercise of powers 
properly belonging to one of the three depart
ments of government shall exercise any func
tion appertaining to either of the others does 
not prohibit the judicial department from 
passing upon the legality of the acts of the 
office!s of the several depar tments : Bryan v. 
Cattell, 15-538. 

To the judicial department is intrusted the 
power to decide all questions of constitutional 
law. It belongs to that department, as a 
mat ter of right and duty, to declare every act 
of the legislature made in violation of the con
stitution, or any provision of it, null and void; 
but the violation of the constitution should be 
clear and apparent before the act should be 
declared void: Reed v. Wright, 2 G. Gr., 15. 

To declare an act unconstitutional and void 
is the exercise of the highest power of the 
court and is not to be resorted to unless it be
comes necessary. It is the duty of the court 
to give an act such a construction, if possible, 
8U to avoid the necessity and uphold the ac t : 
State ex ret. v. County Judge, 2-280. 

The power of the court to hold an act of the 
legislature unconstitutional and void, while 
everywhere admitted, is of the most delicate 
and responsible nature, and should not be re
sorted to unless the case be clear, decisive 
and unavoidable: Santo v. State, 2-165, 208; 
McCormick v. Rusvh, 15-127. 

I t is the duty of the court to give a s tatute 
such construction, if possible, as will maintain 
it rather than one which iv.il render it uncon
st i tut ional: Santo v. State, 2-165. 208; State 
ex rel. v. County Judge, 2-280; Buncombe v. 

Prindle, 12-1; Iowa Homestead Co. v. Webster 
County, 21-221. 

The supreme court will not consider consti
tutional questions unless it is necessary for 
the disposition of the case: Bond v. Wabash, 
St. L. & P. R. Co., 67-712. 

The court will not decide the constitution
ality of a s ta tute unless it be necessarily in
volved in a case which cannot be disposed of 
without such decision. If there is any other 
point upon which the case can be decided, the 
constitutionality of the statute will not be 
passed upon. Parties cannot, by waiving 
other questions, form an agreed case upon 
which the courts will decide the constitutional 
question: Dubuque & D. R. Co. v. Diehl, 64-
635. 

Where a par ty assails the constitutionality 
of a s tatute and goes into the supreme court 
as appellant, that court will scrutinize the 
record with considerable strictness to see 
whether the determination of the constitu
tional question is necessary to the decision of 
the case: State ex rel. v. Rosencrans, 65-382. 

Appellate courts will not decide questions 
of constitutional law, unless absolutely neces
sary, when the bench is not full, or when all 
the judges cannot assist in the determination: 
McClure v. Owens, 21-133. 

A statute should not be supported unless its 
constitutionality is so obvious as to admit of 
no doubt : Whiting r. Ml. Pleasant, 11-482. 

A court should declare an act of the legis
lature void only when it violates the consti
tution so clearly, palpably and plainly as to 
leave no doubt or hesitation in their m inds : 
Morrison v. Springer, 15-304. 

I t is an elementary principle in determining 
the constitutionality of a statute that any rea
sonable doubt must be solved in favor of the 
legislative action, and the act sustained: Gates 
v. Brooks, 59-510. 

The authori ty and power of the court to an
nul an act of the legislature in conflict with 
the fundamental law is universally acknowl
edged, but this authori ty should be exercised 
only when the statute is clearly, palpably, 
plainly and beyond reasonable doubt in con
flict with the constitution: Stewart v. Board 
of Supervisors, 30-9. 

I t is fundamental that a statute should not 
be declared unconstitutional unless it is clearly 
so: Central Iowa R. Co. v. Board of Super
visors. 6 '—109. 

The Lourt i» not authorized to pass upon the 
justice or ex[ ediency of a statute. Expediency 
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and public policy and state necessity are not 
within its domain. Therefore the court has 
no authority to annul an act of the legislature 
as unconstitutional unless it is found to be in 
clear, plain and palpable conflict with the con
stitution: Ibid. 

Where the legislature had passed an act ap-
pjopriating a sum of money to aid a private 
corporation in testing the validity of the 
barbed wire patents, held, that the courts had 
no jurisdiction to inquire into the question 
whether such an appropriation was wise or 
not: Merchants' Union Barb Wire Co. v. 
Brown, 64-275. 

Under the provision of the constitution that 
a special statute should not be passed in cases 
where a general law could be made applicable, 
held, that the legislature is not the sole judge 
of whether a general law can be made appli
cable, but that the special law might be de
clared unconstitutional for the reason that a 
general law applicable to the subject might be 
framed: Ex parte Pritz, 9-30. 

Where the statute allows an appeal from 
the action of the board of supervisors in estab
lishing a road, a court in determining such ap
peal may pass upon the constitutionality of 
the act under which the road is laid out: 
Bankhead v. Brown. 25-540. 

Construct ion of the cons t i tu t ion: To 
arrive at the meaning of words used m a sec
tion of the constitution, sections preceding 
and following it, having reference to the same 
subject-matter, must be read and considered, 
unless the words to be construed have such a 
clear and express meaning that there can be 
but one conclusion as to what was meant: 
Allen v. Clayton, 63-11. 

Where, after considering previous and sub
sequent sections relating to the same matter, 
there is any doubt as to the meaning of the 
language used, then the court may consider, 
first, the evil intended to be remedied ; second, 
the debates on the subject in the convention 
which framed the constitution ; third, the con
temporaneous legislative construction of the 
constitution; and fourth, the practical con
struction adopted by the people: Ibid. 

Effect of uncons t i tu t iona l i ty : Where 
money is paid under mistake of law as to the 
unconstitutionality of a statute, there being 
no charge of fraud, duress, deceit or mistake 
of fact, it cannot be recovered back: Kraft v. 
Keokuk. 14-86. 

So held where a license fee for the permis
sion to sell intoxicating liquors had been paid 
to a city in pursuance of a provision of a stat
ute which, after the expiration of the time for 
which the license was granted and the enjoy
ment of the privilege by the person paying the 
tax, was declared unconstitutional: Ibid. 

Uncons t i tu t iona l i ty of pa r t : Statutes 
which are partly in conflict with the constitu
tion will be held void no further than as to 
those parts which are unconstitutional. Pro
visions which are within the legislative au
thority will be enforced. The same rule 
applies in case of the ordinance of a city. But 
if the parts of the statute or ordinance be nec
essarily connected and dependent, the whole 
must fail with the void part: Keokuk v. Keo
kuk N. L. Packet Co., 45-196; Packet Co. v. 
Keokuk, 95 U. S., 80. 

An act void in part as unconstitutional is 
not necessarily void in toto. If sufficient re
main to effect its object without the aid of the 
invalid portion, the latter only shall be re
jected and the former shall stand: Santo v. 
State, 2-165, 205. 

Therefore, held, that the prohibitory act of 
1855, one section of which provided that it 
should take effect from a certain date pro
vided it was adopted by a popular vote, be
came a law although the provision for such 
submission was unconstitutional: Ibid. 

Where an act was in three sections, the sub
ject-matter of the first and third being prop
erly embraced in the title, held, that these 
portions were constitutional, although the 
second section referred to a subject-matter not 
embraced in the title: Henkle v. Keota, 68-
334. 

When one section of a statute is void and 
others valid, and it evidently appears that one 
section is the compensation or inducement for 
the other, and the connection between them is 
such as to warrant the belief that the valid 
part would not have been passed alone, then 
the whole should be held void. But, in a par
ticular case, held, that one section was not an 
inducement to, but was entirely distinct and 
separate from, the other portion of the act, 
and that the balance of the act was valid al
though that one section was unconstitutional: 
Dubuque v. Chicago, D. & M. B. Co.. 47-196. 

Where a portion of a statute is unconstitu
tional, and that portion affects the validity of 
the entire statute, it must all fall: Geebriek v. 
State, 5-491. 

Where a city ordinance provided that an of
fense should be punished to a greater extent 
than the city had authority to inflict punish
ment, held, that a conviction thereunder 
would authorize the infliction of punishment 
up to the limit of the authority of the city: 
Keokuk v. Dressell, 47-597. 

Decisions of o ther courts as a u t h o r i t y : 
In questions arising upon the construction of 
the laws and constitution of this state, the su
preme court of the United States is not the 
final arbiter, but it is required to look to the 
courts of this state for the rules of construc
tion of its laws and constitution: McChue v. 
Owen, 26-243. 

The construction given to the constitution 
of a foreign state by the court of last resort of 
such state will be regarded as authority by 
the courts of this state: Brown v. Phillipps, 
16-210. 

Superior and inferior courts: An in
ferior court is one from which an appeal lies 
to a superior court, and over which the latter 
has a supervisory power and control. Courts 
may be organized not inferior to the district, 
provided they be inferior to the supreme court: 
Hetherington v. Bissell, 10-145. 

A statute for the organization of a city 
court possessing in some respects a co-ordinate 
jurisdiction with the district court, held not 
unconstitutional under such provision: Davis 
v. Woolnough. 9-104. 

In general, with reference to this section, 
see Laird v. Dickerson, 40-665; Iowa Land 
Co. v. Soper, 39-112, 123. 
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S u p r e m e c o u r t . SEC. 2. The supreme court shall consist of three judges, 
two of whom shall constitute a quorum to hold court. 

As to the number of judges, see now § 177. 

J u d g e s e l ec t ed . SEC. 3. The judges of the supreme court shall be elected 
by the qualified electors of the state, and shall hold their court at such time 
and place as the general assembly may prescribe. The judges of the supreme 
court so elected, shall be classified so that one judge shall go out of office 
every two years; and the judge holding the shortest term of office under such 
classification, shall be chief justice of the court during his term, and so on in 
rotation. After the expiration of their terms of office, under such classifica
tion, the term of each judge of the supreme court shall be six years, and until 
his successor shall have been elected and qualified. The judges of the supreme 
court shall be ineligible to any other office in the state, during the term for 
which they shall have been elected. 

J u r i s d i c t i o n . SEC. 4. The supreme court shall have appellate jurisdic
tion only in cases in chancery, and shall constitute a court for the correction 
of errors at law, under such restrictions as the general assembly may by law 
prescribe; and shall have power to issue all writs and process necessary to 
secure justice to parties, and exercise a supervisory control over all inferior 
judicial tribunals throughout the state. 

L a w a n d e q u i t y : A marked distinction is tory provision is a mere restriction or regula-
made between law and equity, and the two tion upon the right of trial de novo: Andrews 
jurisdictions should be kept distinct and not v. Burdick, 62-714. And see notes to g 4402. 
confounded: Cooper v. Armstrong, 3 G. Or., J u r i s d i c t i o n : See notes to § 4392. 
120. E r r o r s a t l a w : The provision (3 4398) dis-

And see on this point notes to £ 4393. pensing wi th tiie necessity of a motion tor new 
A p p e a l s : The provision (g 4402) prohibiting trial to secure review of actions at law is not 

appeals in cases whore the amount in contro- in conflict with this provision. Previous to 
vei'sy does not exceed one hundred dollars, un- that s tatute the ruling of the lower court on a 
less the judge shall certify the question on motion to set aside the verdict as contrary to 
which the decision of the supremo court is de- the evidence was reviewed aa a matter of law, 
sirf-d, .a not unconstitutional as taking away and the section referred to simply acts as a 
the right of appeal and trial de novo in equity standing motion for new t r ia l : Coffin v. City 
cases as provided by this section. Such statu- Council, 26-515. 

D i s t r i c t c o u r t a n d j u d g e . SEC. 5. The district court shall consist of a 
single judge, who shall be elected by the qualified electors of the district in 
which he resides. The judge of tiie district court shall hold his oflice for the 
term of four years, and until his successor shall have been elected and quali
fied; and shall be ineligible to any other office, except that of judge of the 
supreme court, during the term for which he was elected. 

This section does not prevent a judsxe from judge may properly hold the district court 
holding court in another district than his own, in a county at the same t ime : Stale v. Eni-
by exchange, under the provisions of § 220: inons, 72-265. 
State u. Stingley, 10-488. When a judge is authorized by s tatute to 

Since the amendment of the constitution perform a judicial act in vacation, his act, 
with reference to the judicial districts (art. 5, when done, has the force and effect of an act 
§ 10), and the statutory provisions increasing done bv the cour t : McLane v.Granyer.!l-\ri2. 
the number of judges (§ 2'&>), more than one 

J u r i s d i c t i o n . S E C 6. The district court shall be a court of law and 
equity, which shall be disiiact and separate jurisdictions, and have jurisdiction 
in civil and criminal matters arising in their respective districts, in such man
ner as shall be prescribed by law. 

The district court is here invested with all court possessed no jurisdiction to render in 
the powers of a court of law, and those of a favor of the party such judgment as he migtit 
court ot equity, ami the distinctions between show himself entitled to at l a w : Roberts v. 
the two jurisdictions is rerornized. This dis- Taliaferro, 7-110. 
t inctiou the leg'slature ca iuo t take a w a y : The jurisdiction of the district court is not 
Claussen v. Lafrenz, 4 O, Gr., 224. - limited by the provisions giving justices jur is-

Held, tha t in a proceeding in equity the diction in cases where the amount does not 
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exceed one hundred dollars: Nelson v. Gray, court, was not intended to take away the j u -
2 G. Gr., 397; Hutton v. Drebilbis, 2 G. Gr., risdiction of t ha t court , but merely as a re-
593. s t raint on the plaintiff: Sterritt v. Robinson, 

The jurisdiction of the district court, which 17-61; and tha t t he failure on the pa r t of t he 
is a superior court of general original juris- plaintiff to obtain such leave mus t be set u p 
diction, can only be taken away by express as a defense, and could not be made the g round 
words or irresistible implication. Therefore, of a. collateral a t tack on the j u d g m e n t : Cooley 
held, tha t Rev., § 2395, which prohibited the v. Smith, 17-99. 
bringing of action in that court on claims Fu r the r , as to t he jurisdiction of district 
against an estate for a mere money demand, courts, see Laird v. Dickerson, 40-665, 669. 
except with the approbation of the county 

C o n s e r v a t o r s of t h e p e a c e . SEC. 7. The judges of the supreme and 
district courts shall be conservators of the peace throughout the state. 

S t y l e of p r o c e s s . SEC. 8. The style of all process shall be " The State 
of Iowa," and all prosecutions shall be conducted in the name and by the au
thority of the same. 

An original notice is not " p r o c e s s " within An indic tment in which the presentment is 
the meaning of this section: Nichols v. Bur- " i n behalf of the state of I o w a " is good, al-
lington, etc., Plank Road Co.. 4 G. (Jr., 42. though the expression " In the name and by 

" P r o c e s s " defined. "Prosecut ions ," as the author i ty of the state of I o w a " is a more 
here used, are such criminal prosecutions as appropriate style. I t need not be expressed in 
shall be instituted and prosecuted before the each proceeding in the conduct of a prosecu-
tribunals provided for in this article, under tion tha t it is made " in the name and by the 
the statutes of the state, and do not include author i ty ," etc. : Wrocklege v. State, 1-167. 
prosecutions for violations.of city ordinances. A prosecution to recover a fine should be in 
The latter may be in the name of the c i ty : the name of the state, and not in the name of 
Davenport v. Bird. 34-524. the t reasurer of the county to which the fine 

The expressions " State of Iowa " and " T h e would go when recovered: Rogers v. Alexan-
State of I o w a " are essentially the same: Har- der, 2 G. Gr., 443. 
riman v. State, 2 G. Gr., 270. 

Sa la r i e s . S E C 9. The salary of each judge of the supreme court shall be 
two thousand dollars per annum; and that of each district judge one thou
sand six hundred dollars per annum, until the year eighteen hundred and 
sixty; after which time they shall severally receive such compensation as the 
general assembly may, by law, prescribe; which compensation shall not be in
creased or diminished during the term for which they shall have been elected. 

J u d i c i a l d i s t r i c t s . SEC. 10. The state shall be divided into eleven judi
cial districts; and after the year eighteen hundred and sixty, the general 
assembly may reorganize the judicial districts, and increase or diminish the 
number of districts, or the number of judges of the said court, and ma}' in
crease the number of judges of the supreme court; but such increase or dimi
nution shall not be more than one district, or one judge of either court, at any 
one session; and no reorganization of the districts, or diminution of the judges, 
shall have the effect of removing a judge from office. Such reorganization of 
the districts, or any change in the boundaries thereof, or any increase or dimi
nution of the number of judges, shall take place every four years thereafter, 
if necessary, and at no other time. 

[AMENDMENT.] At any regular session of the general assembly, the state 
may be divided into the necessary judicial districts for district court purposes, 
or the said districts may be reorganized and the number of the districts and 
the judges of said courts increased or diminished; but no reorganization of 
the districts or diminution of the judges shall have the effect of removing a 
judge from office. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Jo in t Ees. No. 13) 
the foregoing was submitted to the electors at the general election in 1884 as a proposed 
amendment to the constitution, and was by them adopted.] 

Since the adoption of this amendment the to authorize two or more judges to hold court 
legislature has power to provide for the elec- in the same county a t the same t i m e : State v. 
tion of more than one judge in a district, and Emiuons, 72-265. 
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W h e n chosen. SEC. 11. The judges of the supreme and district courts 
shall be chosen at the general election; and the term of office of each judge 
shall commence on the first day of January next after his election. 

Attorney-genera l . SEC. 12. The general assembly shall provide, by law, 
for the election of an attorney-general by the people, whose term of office 
shall be two years, and until his successor shall have been elected and qualifieQ. 

C o u n t y a t torney . SEC. 13. The qualified electors of each county shall, 
a t the general election in the year eighteen hundred and eighty-six, and every 
two years thereafter elect a county attorney, who shall be a resident of the 
county for which he is elected, and shall hold his office for two years, and until 
his successor shall have been elected and qualified. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. No. 13) a 
proposition to substitute the foregoing for the original section was submitted to the electors a t 
the general election in 1884. and by them adopted. The original section was as follows: 

SEC. 13. The qualified electors of each judicial district shall, a t the t ime of the election of 
district judge, elect a district attorney, who shall be a resident of the district for which he is 
elected, and who shall hold his office for the t e rm of four years, and unt i l his successor shall 
have been elected and qualified.] 

Carry ing in to effect. SEO. 14. I t shall be the duty of the general as
sembly to provide for the carrying into effect of this article, and to provide 
for a general system of practice in all the courts of this state. 

The g r a n d j u r y . [SEC. 15.] The grand jury may consist of any number 
of members not less than five, nor more than fifteen, as the general assembly 
may by law provide, or the general assembly may provide for holding persons 
to answer for any criminal offense without the intervention of the grand jury. 

[By proper legislative action (19 G. A., Joint Res. No. 12, and 20 G. A., Joint Res. No. 13) the 
foregoing was submitted to the electors at the general election in 1884 as a proposed amend
men t to the constitution, and was by them adopted.] 

ARTICLE 6.— MILITIA. 

W h o cons t i tu te . SECTION 1. The militia of this state shall be composed 
of all able-bodied male citizens, between the ages of eighteen and forty-five 
years, except such as are or may hereafter be exempt by the laws of the United 
States, or of this state; and shall be armed, equipped, and trained, as the gen
eral assembly may provide by law. 

[By proper legislative action a proposed amendment striking the word " white " from this 
section, as it originally stood, was submitted to the electors at the general election in 1868 and 
adopted.] 

E x e m p t i o n . SEC. 2. No person or persons conscientiously scrupulous of 
bearing arms shall be compelled to do military duty in time of peace; provided, 
that such person or persons shall pay an equivalent for such exemption in the 
same manner as other citizens. 

Officers. SEC. 3. All commissioned officers of the militia (staff officers 
excepted) shall be elected by the persons liable to perform military duty, and 
shall be commissioned by the governor. 

AETICLB 7.— STATE DEBTS. 

Credit n o t to b e l o a n e d SECTION 1. The credit of the state shall not, 
in any manner, be given or loaned to, or in aid of, any individual, association, 
or corporation; and the state shall never assume, or become responsible for the 
debts or liabilities of any individual, association, or corporation, unless incurred 
in time of war for the benefit of the state. 

L i m i t a t i o n . S E C 2. The state may contract debts to supply casual defi
cits or failures in revenues; or to meet expenses not otherwise provided for; 
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but the aggregate amount of such debts, direct and contingent, whether con
tracted by virtue of one or more acts of the general assembly, or at different 
periods of time, shall never exceed the sum of two hundred and fifty thousand 
dollars; and the money arising from the creation of such debts shall be applied 
to the purpose for which it was obtained, or to repay the debts so contracted, 
and to no other purpose whatever. 

In determining the state indebtedness the indebtedness of the counties of the state is not to 
be considered: Dubuque County v. Dubuque & P. R. Co., 4 G. Gr., 1. 

Losses to school f u n d s . SEC. 3. All losses to the permanent school, or 
university fund of this state, which shall have been occasioned by the defalca
tion, mismanagement, or fraud of the agents or officers controlling and man
aging the same, shall be audited by the proper authorities of the state. The 
amount so audited shall be a permanent funded debt against the state, in favor 
of the respective fund sustaining the loss, upon which not less than six per 
cent, annual interest shall be paid. The amount of liability so created shall 
not be counted as a part of the indebtedness authorized by the second section 
of this article. 

The school fund belongs to the state, and it same inviolate: Des Moines County v. Harker, 
has solemnly pledged itself to maintain the 34-84. 

W a r d e b t s . SEC. 4. In addition to the above limited power to contract 
debts, the state may contract debts to repel invasion, suppress insurrection, or 
defend the state in war; but the money arising from the debts so contracted 
shall be applied to the purpose for which it was raised, or to repay such debts, 
and to no other purpose whatever. 

Question of incurring debt submitted. SEO. 5. Except the debts 
hereinbefore specified in this article, no debt shall be hereafter contracted by, 
or on behalf of this state, unless such debt shall be authorized by some law 
for some single work or object, to be distinctly specified therein; and such 
law shall impose and provide for the collection of a direct annual tax, suffi
cient to pay the interest on such debt, as it falls due, and also to pay and dis
charge the principal of such debt, within twenty years from the tune of the 
contracting thereof; but no such law shall take effect until at a general elec
tion it shall have been submitted to the people, and have received a majority 
of all the votes cast for and against it at such election; and all money raised 
by authority of such law, shall be applied only to the specific object therein 
stated, or to the payment of the debt created thereby; and such law shall be 
published in at least one newspaper in each county, if one is published therein, 
throughout the state, for three months preceding the election at which it is 
submitted to the people. 

Legis lature m a y repeal . S E C 6. The legislature may, at any time, 
after the approval of such law by the people, if no debt shall have been con
tracted in pursuance thereof, repeal the same; and may at any time forbid the 
contracting of any further debt, or liability, under such law; but the tax im
posed by such law, in proportion to the debt or liability which may have been 
contracted in pursuance thereof, shall remain in force and be irrepealable, and 
be annually collected, until the principal and interest are fully paid. 

T a x i m p o s e d d i s t inc t ly s tated. SEC. 7. Every law which imposes, 
continues, or revives a tax, shall distinctly state the tax, and the object to 
which it is to be applied; and it shall not be sufficient to refer to any other 
law to fix such tax or object. 

ARTICLE 8.— CORPORATIONS. 

H o w created. SECTION 1. No corporation shall be created by special 
laws; but the general assembly shall provide by general laws, for the organ-
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ization of all corporations hereafter to be created, except as hereinafter pro
vided. 

I t was not intended hereby to repeal city Local or special laws for incorporation o£ 
charters already gran ted : Warren v. Henly, cities and towns prohibited, see art. 3, § 30. 
31-31. 

P r o p e r t y t a x a b l e . SEC 2. The property of all corporations for pecun
iary profit shall be subject to taxation the same as that of individuals. 

T a x a t i o n of c o r p o r a t i o n s : This section unequa l : Davenport Nat. Bank v. Board of 
requires the legislature to provide for the taxa- Equalization, 64-140. 
tion of such property the same as private R a i l r o a d p r o p e r t y : So held, also, under 
property, and an act releasing such property 14 G. A., ch. 26, regulat ing the taxation of 
from city taxes is void: Davenport v. Chi- railroad property: Dubuque v. Chicago, D. & 
cago, R. I. & P. R. Co., 38-633, 642; Dubuque M. R. Co., 47-196. 
v. Illinois Cent. R. Co., 39-56. And see Iowa No constitutional r ights are infringed by 
R. Land Co. v. Woodbury County, 39-172. providing a different method for assessing 

A statute relating to the taxation of express railroad property than tha t provided for assess-
and telegraph companies held not in violation ing property of the same nature belonging to 
of this provision, for the reason that it made other owners : Central Iowa R. Co. v. Board 
such property liable to taxation in the same of Supervisors, 67-199. 
manner and to the same extent when held by As to taxation of railroad property in gen-
individuals as when held by a body corporuto: eral, see Davenport v. Mississippi & 31. R. 
United States Ex. Co. v. Ellyson, 28-370. Co., 16-348: Dubuque & S. C. R. Co. v. Du-

Taxation of shares in an incorporated com- buque, 17-120. 
pany, which may have some value in addition T a x a t i o n of w a t e r - w o r k s : The fact tha t 
to the interest in the capital stock by reason a company operating water-works is exempted 
of the good-will, etc., of the business of the from taxation in part payment for water fur-
corporation, does not result in such inequality nished the city does not render the provision 
of taxation between the shareholders in the a violation of the constitutional requirement 
corporation and individuals holding property as to taxat ion of corporate property: Grant 
similarly employed as to make such taxat ion v. Davenport, 36-396. 

State n o t to b e a s tockholder . S E C 3 The state shall not become a 
stockholder in any corporation, nor shali it assume or pay the debt or liability 
of any corporation, unless incurred in time of war for the benefit of the state. 

The state as ."stockholder in corpora- An act making an appropriation to a cor-
t i o n : The provision oi this section is not vio- poration to assist it in testing the validity of 
lated by authorizing aid to be voted by coun- the barb wire patents, held not uneonstitu-
ties of the state towards the construction of a tional under the same provision: Merchants' 
ra i lway: Dubuque County v. Dubuque & P. R. Union Barb Wire Co. v. Brown, 64-275. 
Co., 4 G. Gr., 1. 

M u n i c i p a l c o r p o r a t i o n . SEC. 4. No political or municipal corporation 
shall become a stockholder in any banking corporation, directly or indirectly. 

A c t c r e a t i n g b a n k i n g a s s o c i a t i o n s . S E C 5. Eo act of the general 
assembly, authorizing or creating corporations or associations with banking 
powers, nor amendments thereto, shall take effect, or in any manner be in 
force, until the same shall have been submitted, separately, to the people, at a 
general or special election, as provided by law, to be held not less than three 
months after the passage of the act, and shali have been approved by a ma
jority of all the electors voting for and against it at such election. 

This restriction upon legislative authori ty to the legislature of acts organizing banks, it be-
pass or amend acts authorizing or creating ing required, however, by S 12 of this article, 
corporations or associations with banking tha t such repeal be by a two-thirds vo te : 
powers is not intended to forbid the repeal by Horseman v. Younkin, 27-350. 

S t a t e b a n k . SEC. 6. Subject to the provisions of the foregoing section, 
the general assembly maj' also provide for the establishment of a state bank 
with branches. 

Spec ia l b a s i s . S E C 7. If a state bank be established, it shall be founded 
on an actual specie basis, and the branches shall be mutually responsible for 
each other's liabilities upon all notes, bills and other issues intended for circu
lation as money. 

G e n e r a l b a n k i n g l a w . S E C 8. If a general banking law shall be en
acted, it shali provide for the registry and countersigning, by an officer of 
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state, of all bills, or paper credit designed to circulate as money, and require 
security to the full amount thereof, to be deposited with the state treasurer, in 
United States stocks, or m interest-paying stocks of states in good credit and 
standing, to be rated at ten per cent, below their average value in the city of 
New York, for the thirty days next preceding their deposit; and in case of a 
depreciation of any portion of such stocks, to the amount of ten per cent, 
on the dollar, the bank or banks owning said stock shall be required to 
make up said deficiency by depositing additional stocks; and said law shall 
also provide for the recording of the names of all stockholders in such corpo
rations, the amount of stock held by each, the time of any transfer, and to 
whom. 

S t o c k h o l d e r s r e s p o n s i b l e . S E C 9. Every stockholder in a banking-
corporation or institution shall be individually responsible and liable to its 
creditors, over and above the amount of stock by him or her held, to an 
amount equal to his or her respective shares so held, for all its liabilities ac
cruing while he or she remains such stockholder. 

The provision of this section rendering stock- to a proportional sum, nor is it affected by any 
holders in a banking corporation or institution fraud or wrong of the officers of the bank or a 
individually liable to an amount equal to their receiver, and he cannot delay recovery in order 
respective chares, applies only to banks of is- to secure contr ibut ion: Stewart v. Lay, 4 5 -
sue and not to banks merely of discount and 604. 
deposit: Allen v. Clayton, 63-11. On this subject, see § 1646. 

The liability of the stockholder is not limited 

B i l l - h o l d e r s p r e f e r r e d . S E C 10. In case of the insolvency of any bank
ing institution, the bill-holders shall have a preference over its other creditors. 

S u s p e n s i o n of spec i e p a y m e n t s . S E C 11. The suspension of specie 
payments by banking institutions shall never be permitted or sanctioned. 

Amendment or repeal of charters; exclusive privileges. SEC. 12. 
Subject to the provisions of this article, the general assembly shall have power 
to amend or repeal all laws for the organization or creation of corporations, 
or granting of special or exclusive privileges or immunities, by a vote of two-
thirds of each branch of the general assembly; and no exclusive privilege?, 
except as in this article provided, shall ever be granted. 

The provisions as to liability of railroads por'ations for pecuniary purposes, and does not 
(§§ 2002, 2007, 2G08) are not unconstitutional as authorize the amendment or repeal of laws for 
in conflict with this section: Bucklew v. Gen- the organization or creation of municipal cor-
tral Ioiva R- Co., 64-603; Central Trust Com- porations, in violation of art . 3, § 30: Ex parte 
pany v. Sloan, 65-655. Pvitz, 9-30. 

This section has reference exclusively to cor-

ARTICLE 9.— EDUCATION AND SCHOOL LANDS. 

1.— Education. 

B o a r d Of e d u c a t i o n . SECTION 1. The educational interest of the state, 
including common schools and other educational institutions, shall be under 
the management of a board of education, which shall consist of the lieutenant-
governor, who shall be the presiding officer of the board, and have the casting 
vote m case of a tie, and one member to be elected from each judicial district 
in the state. 

W h o e l ig ib le . S E C 2. No person shall be eligible as a member of said 
board who shall not have attained the age of twenty-five years, and shall have 
been one year a citizen of the state. 

H o w e l ec t ed . SEC. 3. One member of said board shall be chosen by the 
qualified electors of each district, and shall hold the office for the term of four 
years, and until his successor is elected and qualified. After the first election 
under this constitution, the board shall be divided, as nearly as practicable, 
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into two equal classes, and the seats of the first class shall be vacated after the 
expiration of two years; and one-half of the board shall be chosen every two 
years thereafter. 

F i r s t s e s s ion . S E C 4. The first session of the board of education shall 
be held at the seat of government, on the first Monday of December, after 
their election; after which the general assembly may fix the time and place 
of meeting. 

Limited . S E C 5. The session of the board shall be limited to tAventy 
days, and but one session shall be held in any one year, except upon extraor
dinary occasions, when, upon the recommendation of two-thirds of the board, 
the governor may order a special session. 

Secretary . S E C 6. The board of education shall appoint a secretary, 
who shall be the executive officer of the board, and perform such duties as may 
be imposed upon him by the board, and the laws of the state. The}' shall 
keep a journal of their proceedings, which shall be published and distributed 
in the same manner as the journals of the general assembly. 

R u l e s a n d regu la t ions . S E C 7. All rules and regulations made by the 
board shall be published and distributed to the several counties, townships, 
and school districts, as may be provided for by the board, and when so made, 
published, and distributed, they shall have the force and effect of law. 

P o w e r to m a k e . SEC. 8. The board of education shall have full power 
and authority to legislate and make all needful rules and regulations in rela
tion to common schools, and other educational institutions, that are instituted, 
to receive aid from the school or university fund of this state; but all acts, 
rules, and regulations of said board may be altered, amended, or repealed by 
the general assembly; and when so altered, amended, or repealed, they shall 
not be re-enacted by the board of education. 

The legislature has thus full power to make High schools are deemed a part of the corn-
needful regulations, and this power has been mon school system of the state, though they 
given to district boards; and in the absence of are not to derive any support or assistance 
abuse of such power being shown, the rules of from the school fund: High School v. Clayton 
such boards will not be held unconstitutional County, 9-175. 
(per Cole, J . ) : Burdiek v. Babcock, 31-562, 571. Under the provisions of this section, author-

Under this section, held, tha t a s tatute pro- izing an amendment by the legislature of reg-
viding a full system of public instruction for ulations of the board of education, held, tha t 
the state was unconstitutional, on the ground an alteration of an act of the board so as to 
tha t the legislature had no authori ty to pass extend and apply its provisions to unincor-
such an act, the powers in reference to such porated as well as to incorporated cities and 
mat ters being committed to the board of edu- towns was an amendment which the legisla-
cat ion: District T'p v. Dubuque, 7-262; High ture might properly m a k e : Fort Dodge City 
School v. Clayton County, 9-175. School Dist. v. District T'p, 15-434. 

G o v e r n o r e x officio a m e m b e r . SEC. 9. The governor of the state 
shall be, ex officio, a member of said board. 

E x p e n s e s . SEC. 10. The board shall have no power to levy taxes, or 
make appropriations of money. Their contingent expenses shall be provided 
for by the general assembly. 

State u n i v e r s i t y . S E C 11. The state university shall be established at 
one place without branches at any other place, and the university fund shall 
be applied to that institution, and no other. 

C o m m o n schoo l s . SEC. 12. The board of education shall provide for the 
education of all the youths of the state, through a system of common schools, 
and such schools shall be organized and kept in each school district at least 
three months in each year. Any district failing, for two consecutive years, to 
organize and keep up a school, as aforesaid, may be deprived of their portion 
of the school fund. 

Held, t ha t the expression " all y o u t h s " pro- of Directors, etc., 24-266; Smith v. Directors, 
hibits any distinction being made between 40-518; Dove v. Independent School District, 
white and colored children": Clark v. Board 41-689. 
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C o m p e n s a t i o n . SEC. 13. The members of the board of education shall 
each receive the same per diem during the term of their session, and mileage 
going to and returning therefrom, as members of the general assembly. 

Q u o r u m ; s ty l e of acts . SEC. 14. A majority of the board shall con
stitute a quorum for the transaction of business; but no rule, regulation, or 
law, for the government of common schools or other educational institutions 
shall pass without the concurrence of a majority of all the members of the 
board, which shall be expressed by the yeas and nays on the final passage. 
The style of all acts of the board shall be, " Be it enacted by the board of edu
cation of the state of Iowa." 

Board m a y be abol i shed. SEC. 15. At any time after the year one 
thousand eight hundred and sixty-three, the general assembly shall have power 
to abolish or reorganize said board of education, and provide for the educa
tional interest of the state in any other manner that to them shall seem best 
and proper. 

The board of education was abolished by 10 G. A., ch. 52, § 1. 

2.— School Funds and School Lands. 

U n d e r contro l o f g e n e r a l a s s e m b l y . SECTION 1. The educational and 
school fund and lands, shall be under the control and management of the gen
eral assembly of this state. 

P e r m a n e n t f u n d . S E C 2. The university lands, and the proceeds 
thereof, and all moneys belonging to said fund shall be a permanent fund for 
the sole use of the state university. The interest arising from the same shall 
be annually appropriated for the support and benefit of said university. 

L a n d s a p p r o p r i a t e d . S E C 3. The general assembly shall encourage, by 
all suitable means, the promotion of intellectual, scientific, moral, and agricult
ural improvement. The proceeds of all lands that have been, or hereafter 
may be, granted by the United States to this state, for the support oi schools, 
which may have been or shall hereafter be sold, or disposed of, and the five 
hundred thousand acres of land granted to the new states, under an act of 
congress, distributing the proceed* of the public lands among the several states 
of the Union, approved in the year of our Lord one thousand eight hundred 
and forty-one, and all estates of deceased persons who may have died without 
leaving a will or heir, and also such per cent, as has been or may hereafter be 
granted by congress, on the sale of lands in this state, shall be, and remain a 
perpetual fund, the interest of which, together with all rents of the unsold 
lands, and such other means as the general assembly may provide, shall be in
violably appropriated to the support of common schools throughout the state. 

See notes to § 7, infra. 

F i n e s , etc. , h o w appropr ia ted . S E C 4. The money which may have 
been or shall be paid by persons as an equivalent from exemption from mili
tary duty, and the clear proceeds of all fines collected in the several counties 
for any breach of the penal laws, shall be exclusively applied in the several 
counties in which such money is paid, or line collected, among the several 
school districts of said counties, in proportion to the number of youths subject to 
enumeration in such districts, to the support of common schools, or the estab
lishment of libraries, as the board of education shall from time to time provide. 

For statutory provisions, see §§ 2994 and 4606. 

I t is not contemplated tha t the fees of t he payment of funds in orders or war ran t s : 
prosecuting attorney in enforcing the collec- Woodward v. Gregg, 3 G. Gr., 287. 
tion of the fines, etc., due to the school fund The double damages authorized by § 1972 to 
shall be deducted from the whole amount col- be recovered against railroad companies is not 
Iected. The term " clear proceeds " evidently a fine such as is contemplated in this section, 
refers to a case of forfeiture of property or but is simply a measure of d a m a g e s : Mackie 

v. Central R. of Iowa, 54-540. 
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P r o c e e d s of lands . SEC. 5. The general assembly shall take measures 
for the protection, improvement, or other disposition of such lands as have 
been, or may hereafter be reserved, or granted by the United States, or any 
person or persons to this state, for the use of the university, and the funds ac
cruing from the rents or sale of such lands, or from any other source for the 
purpose aforesaid, shall be, and remain, a permanent fund, the interest of 
which shall be applied to the support of said university, for the promotion of 
literature, the arts and sciences, as may be authorized by the terms of such 
grant. And it shall be the duty of the general assembly, as soon as may be, 
to provide effectual means for the improvement and permanent security of the 
funds of said university. 

A g e n t s of s c h o o l f u n d s . SEC. 6. The financial agents of the school 
funds shall be the same that, by law, receive and control the state and county 
revenue, for other civil purposes, under such regulations as may be provided 
by law. 

D i s t r i b u t i o n . SEC. 7. The money subject to the support and mainte
nance of common schools shall be distributed to the districts in proportion to 
the number of youths, between the ages of five and twenty-one years, in such 
manner as may be provided by the general assembly. 

An act as to distribution of the school fund, held unconsti tutional as in conflict wi th this 
section: District T'p v. County Judge, 13-250. 

ARTICLE 10.— AMENDMENTS TO THE CONSTITUTION. 

H o w p r o p o s e d ; s u b m i s s i o n . SECTION 1. Any amendment or amend
ments to this constitution may be proposed in either house of the general as
sembly ; and if the same shall be agreed to by a majority of the members 
elected to each of the two houses, such proposed amendment shall be entered 
on their journals, with the yeas and nays taken thereon, and referred to the 
legislature to be chosen at the next general election, and shall be published, as 
provided by law, for three months previous to the time of making such choice; 
and if, in the general assembly so next chosen as aforesaid, such proposed 
amendment or amendments shall be agreed to by a majority of all the mem
bers elected to each house, then it shall be the duty of the general assembly 
to submit such proposed amendment or amendments to the people in such 
manner, and at such time as the general assembly shall provide; and if the 
people shall approve and ratify such amendment or amendments by a majority 
of the electors qualified to vote for members of the general assembly, voting 
thereon, such amendment or amendments shall become a part of the constitu
tion of this state. 

[Statutorv provisions as to submission, see §§ 59-63, page 14. For amendments, see art. 1, 
§ 26; art. 2,"§§ 1 and [7]; art. 3, g§ 4, 33, 34 and 35: art. 5, §§ 10, 13 and [17]; art. 6, § l . j 

I t is the design and intention of this provis- the governor, and preserved in the office of 
ion that the proposed amendment should be so the secretary of state, showed such amend-
entered upon the journals tha t it can be known ment to be the same as that subsequently con
front an examination of such journals what it curred in and submit ted; also, held, tha t the 
is tha t has been agreed to by the houses of the recital in the joint resolution of the general 
general assembly; and such entry is the high- assembly which submitted said amendment 
est evidence of wha t the amendment is which to vote of the people, tha t it had been agreed 
is agreed to by each house. Therefore, where to by the previous general assembly, was not 
it appeared from the journal of the senate of conclusive upon the cour t : Koehler v. Hill, 60-
one general assem bly that the proposed amend- 543. 
ment, as passed by it, was different from the The provisions as to the amendment of the 
same amendment as concurred in by the sub- constitution are not simply directory, and the 
sequent general assembly, and submitted to legislative depar tment is not the sole judge as 
and voted upon by the people, held, t ha t it to whether or not they have been complied 
was not legally adopted and did not become a with, but the courts have jurisdiction to in-
par t of the constitution, al though the joint res- quire into the question whether these require-
olution of the general assembly first acting merits have been observed, and if not to de-
upon the amendment , which was signed by clare the amendment invalid: Ibid. 
the presiding officers of the two houses and by 
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More t h a n one. SEC 2. If two or more amendments shall be submitted 
at the same time, they shall be submitted in such manner that the electors 
shall vote for or against each of such amendments separately. 

Convent ion . S E C 3. At the general election to be held in the year one 
thousand eight hundred and seventy, and in each tenth year thereafter, and 
also at such times as the general assembly may, by law, provide, the question, 
" Shall there be a convention to revise the constitution, and amend the same \" 
shall be decided by the electors qualified to vote for members of the general 
assembly; and in case a majority of the electors so qualified, voting at such 
election for and against such proposition, shall decide in favor of a conven
tion for such purpose, the general assembly, at its next session, shall provide 
by law for the election of delegates to such convention. 

ARTICLE 11.— MISCELLANEOUS. 

Jur i sd ic t ion of jus t ice of t h e peace . SECTION 1. The jurisdiction of 
justices of the peace shall extend to all civil cases (except cases in chancery, 
and cases where the question of title to real estate may arise), where the 
amount in controversy does not exceed one hundred dollars, and by the con
sent of parties may be extended to any amount not exceeding three hundred 
dollars. 

The jurisdiction of justices in such cases is record: Nelson v. Gray, 2 G. Gr., 397; Hutton 
not exclusive, but concurrent with courts of v. Drebilbis, 2 G. Gr., 593. 

Count ies . S E C 2. No new county shall be hereafter created containing 
less than four hundred and thirty-two square miles; nor shall the territory 
of any organized county be reduced below that area; except the county of 
Worth, and the counties west of it along the northern boundary of this state, 
may be organized without additional territory. 

An act organizing the county of Crocker la ture from establishing a second county seat 
held unconstitutional under this section: Gar- in a county already organized: Trimble v. 
field v. Brayton, 33-16. State, 2 G. Gr., 404. 

This section held not to prohibit the legis-

Indebtedness of political or municipal corporations. SEC 3. No 
county, or other political or municipal corporation shall be allowed to become 
indebted m any manner, or for any purpose, to an amount in the aggregate, 
exceeding five per centum on the value of the taxable property within such 
county or corporation — to be ascertained by the last state and county tax 
lists, previous to the incurring of such indebtedness. 

W h a t i n d e b t e d n e s s . e x c e s s i v e : Out- debtedness, but also to such a one as is paya-
standing warrants as well as bonds are to be ble on a contingency at some future t ime, or 
taken into consideration in estimating the in- which depends on some contingency before a 
debtedness. The constitutional inhibition ap- liability is created; but it mus t appear tha t 
plies to indebtedness incurred in any manner such contingency is sure to take place, irre-
or for any purpose: Council Bluffs v. Stewart, spective of any action taken or option excer-
51-385. eised in the future. Therefore, held, tha t an 

I t applies to indebtedness already due as well ordinance of a city authorizing the erection of 
as tha t to become d u e : Grant v. Davenport, water-works by a private company, wi th the 

• 36-396. provision tha t the city might , at its option, 
If the corporation has money in its t reasury purchase them in the future on certain terms, 

to meet its indebtedness, the issue of warran ts etc., was not the incurr ing of an indebted-
to any amount, however great, over the con- ness : Burlington Water Co. v. Woodward, 
stitutional limit, will not be a violation of such 49-58. 
provisions: Dively v. Cedar Falls, 27-227. Bonds issued in payment of a valid judg-

The indebtedness here contemplated is dif- ment , not exceeding the constitutional limit 
ferent from an obligation to pay. A contract when rendered, will be valid, a l though at the 
under which a certain sum within the consti- t ime they are issued the limit of indebtedness 
tut ional limit was to be paid each year would has been reached. The issue of such bonds 
be valid, although the entire amount of the does not increase the indebtedness: Sioux 
obligation of the contract was greatly in ex- City v. Weare, 59-95. 
cess of the constitutional l imit : Ibid. The constitutional limit does not relate to 

This section applies not only to a present in- interest and coupons upon bonds legally 
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issued, and although they may swell the total 
indebtedness to a sum in excess of the consti
tut ional limit they will be valid: Durant v. 
Iowa County, Woolwortb, 69. 

B o n a f ide h o l d e r : Bonds issued in excess 
of the constitutional limit are void wi thout 
regard to the good faith and want of notice 
of the holder: McPherson v. Foster, 43-48; 
Mosher v. Independent School Dist., 44-122. 

An order or warrant issued in excess of the 
constitutional limitation is void. Such order 
not being negotiable, a bona fide holder will 
acquire no rights thereunder : National State 
Bank v. Independent Dist., 39-490. 

A party contracting with a city, whereby 
indebtedness is created, must at his peril take 
notice of the. financial standing and condition 
of the city, and whether the proposed in
debtedness is in excess of the constitutional 
l imit : French v. Burlington, 42-614. 

L i e n : The statute (Ss 3324, 3325) giving to 
holders of bonds issued in excess of the con
stitutional limit a hen for material furnished 
by them upon a building in which it should 
be used, held unconstitutional, in that it was 
sought thereby to render the corporation liable 
for such improvements beyond its constitu
tional limit of indebtedness: Mosher v. Inde
pendent School Dist, 44-122. 

A g u a r a n t y by a municipal corporation 
which is beyond the constitutional limit is 
void: Carter v. Dubuque, 35-416. 

E s t o p p e l : Tax payers of a city do not, by 
failure to object to the contracting of an in
debtedness m excess of the constitutional 
limit, estop themselves from insisting upon 
the invalidity of such indebtedness: McPher
son v. Foster, 43-48. 

P o r t i o n i n v a l i d : If a part of the in
debtedness is in excess of the constitutional 
limit, the portion within the limit will be 
valid and enforced, while the portion beyond 
the limit will be held void: Ibid. 

Where, in such a case, bonds were issued 
bearing the same date and for portions of the 
same indebtedness, held, that the bonds would 
be considered valid for the pro rata propor
tion of the indebtedness not in excess of the 
constitutional l imit: Ibid. 

J u d g m e n t b o n d s : Bonds issued in pay
ment of a judgment recovered on debts con
tracted in excess of the constitutional limit are 
valid in the hands of innocent holders: Sioux 
City & St. P. R. Co. v. Osceola County, 45-168; 
Sioux City & St. P. R. Co. v. Osceola County, 
52-26. 

R e s t r a i n i n g t a x : I t is not ground for re
straining the collection of a tax that , when 
collected, it will be applied to an unconstitu
tional indebtedness: Strohm v. Ioiva City, 
47-42. 

T3o d e f e n s e : In an action against a city for 
damages by reason of negligence in the care 
of its streets, it is no defense that the city is 
already indebted beyond the constitutional 
l imi t : Bartle v. Des Moines, 38-414; Rice v. 
Des Moines, 40-638; Thomas v. Burlington, 
69-140. 

A n indebtedness, strictly speaking, cannot 
be created^except by contract, either express 
or implied, and the indebtedness prohibited 
by the constitution is such as is created by the 
voluntary action of both the debtor and cred
i tor : Thomas v. Burlington, 69-140. 

So where the city has unlawfully collected 
taxes, an action to recover back taxes thus un
lawfully collected will not be defeated by 
reason of the indebtedness of the city beyond 
the constitutional l imit: Ibid. 

C u r r e n t r e v e n u e s : A city has a r ight to 
obtain and apply its current revenues to the 
payment of its ordinary and current expenses, 
even as against a judgment creditor; and 
where the contract made by the municipal cor
poration pertains to its ordinary expenses and 
is, together wi th other like expenses, within 
the limit of its current revenues, and such spe
cial taxes as it may legally and in good faith in
tend to levy therefor, such contract does not 
constitute the " i n c u r r i n g of indebtedness" 
within the meaning of the constitutional pro
vision : Grant v. Davenport, 36-396. 

This constitutional limitation is applicable 
to the expenses of necessary as well as con
venient improvement of the streets. I t mat
ters not for what purpose the indebtedness is 
incurred ; it is prohibited for any purpose in 
excess of the limit, unless it can be reason
ably shown tha t it can be liquidated and paid 
from the ordinary current revenues of the 
ci ty: French v. Burlington, 42-614. 

In ascertaining whether the contemplated 
indebtedness is within the current revenue, 
such revenue as is absolutely certain to be re
ceived from the collection of taxes may be 
anticipated to at least some extent, and an in
debtedness accordingly contracted: Ibid. 

In ascertaining the whole resources of a 
city, taxes levied should be regarded as avail
able assets up to the time of the annual t ax 
sale, but after that period the burden is on the 
city to show tha t such taxes have any value 
which can be counted as available for the pur
pose of meeting a proposed indebtedness: Ibid. 

U n c o l l e c t e d t a x e s : In ascertaining the 
entire indebtedness with reference to the con
stitutional limitation, uncollected taxes and 
the levy for the current year will not be taken 
into account as reducing such indebtedness 
(explaining French v. Burlington, 42-614): 
Council Bluffs v. Stewart, 51-385. 

T h e t a x l i s t s are not made until after the 
equalization in June , and are not completed 
until after the levy of taxes in September. 
And where a tax was voted in May, which 
was in excess of the five per cent, limit as 
based upon the tax list of the previous year, 
held, tha t it was not proper to consider the 
assessor's lists of the current year as showing 
that such tax was not in excess of the constitu
tional l imit : Wilkinson v. Van Orman, 70-230. 

Where the question was whether, at the 
t ime certain orders were given by the secre
tary of a school district upon the treasury, its 
indebtedness exceeded its constitutional limit, 
it appeared tha t certain lands included in the 
t ax list were not valued therein, and that the 
taxes thereon were marked paid, held, tha t 
evidence as to the value of such lands was ad
missible, subject to the r ight of defendant to 
show the rate per cent, of the taxes and the 
amount paid, and thus ascertain the assessed 
va lue : Wormley v. District T'p, 45-666. 

W h a t c o r p o r a t i o n s : This constitutional 
provision as to the limit of indebtedness is ap
plicable to school districts: Winspear v. Dis
trict T'p, 37-542; Mosher v. Independent 
School Dist, 44-122. 
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Also to cities organized under special charter although the effect was to impose an indebt-
prior to the constitution: Scott v. Davenport, edness in excess of the limit: Davenport Gas, 
34-208; Council Bluffs v. Stewart, 51-385. etc., Co. v. Davenport, 13-229. 

Previous con t rac t s : The adoption of the Contracts for i m p r o v e m e n t s : The pro-
constitutional provision as to limit of indebt- visions of a city charter limiting the amount 
edness did not impair any contract previously of indebtedness which the city council might 
made, although in excess of the limit imposed; contract for borrowed money, held not appli-
but any provisions of a city charter author- cable to indebtedness contracted for making 
izing the contracting of indebtedness in ex- improvements: Rice v. Keokuk, 15-579. 
cess of the limit fixed were thereby repealed: Where a city enters into a contract with a 
Scott v. Davenport, 34-208. contractor for the building of a sewer with 

The fact that, as a result of the incurring of the agreement that the contractor shall accept 
the indebtedness, the city is to acquire valua- in f uli satisfaction for the whole work certifi.-
ble property productive of revenue, does not cates of assessment made upon the property 
take the case out of the constitutional provis- adjacent to the sewer, such contract does not 
ion: Ibid. create a debt against the city within the 

A contract for gas, made before the cpnsti- meaning of this section: Davis v. Des Moines, 
tutional limitation was adopted, held bimiing, 71-500. 

Boundaries. SEC. 4. The boundaries of the state may be enlarged, with 
the consent of congress and the general assembly. 

Oath of office. SEC. 5. Every person elected or appointed to any office, 
shall, before entering upon the duties thereof, take an oath or affirmation to 
support the constitution of the United States, and of this state, and also an 
oath of office. 

How vacancies filled. SEC. 6. In all cases of elections to fill vacancies 
in office occurring before the expiration of a full term, the person so elected 
shall hold for the residue of the unexpired term; and all persons appointed to 
fill vacancies in office, shall hold until the next general election, and until 
their successors are elected and qualified. 

Where there was a failure to elect a county the term of office of a person who is appointed 
officer at a general election at which such of- to fill a vacancy in an office where the statutes 
flee ^should have been filled, and the incum- authorize the filling of such vacancy by the 
bent held over, qualifying anew as required board of supervisors, and such board cannot 
by statute, held, that he filled a vacancy only, afterward, except for the causes recognized 
and his successor should be elected at the next by statute, remove the person appointed before 
general election: Dyer v. Bagwell, 54-487; the expiration of the term: State v. Chatburn, 
Boone County v. Jones, 58-373. 63-659. 

. This section explicitly defines and prescribes 

Land grants located. SEC. 7. The general assembly shall not locate 
any of the public lands which have been, or may be granted by congress to 
this state, and the location of which may be given to the general assembly, 
upon lands actually settled, without the consent of the occupant. The extent 
of the claim of such occupant so exempted, shall not exceed three hundred and 
twenty acres. 

Seat of government; state university. SEC. 8. The seat of govern
ment is hereby permanently established, as now fixed by law, at the city of 
Des Moines, in the county of Polk; and the state university at Iowa City, in 
the county of Johnson. 

AETICLE 12.— SCHEDULE. 

Supreme law. SECTION 1. This constitution shall be the supreme law of 
the state, and any law inconsistent therewith, shall be void. The general as
sembly shall pass all laws necessary to carry this constitution into effect. 

Laws in force. SEC 2. All laws now in force, and not inconsistent with 
this constitution, shall remain in force until they shall expire or be repealed. 

Any provisions in a city charter inconsistent the adoption of the constitution: Dively v. 
with the constitution (as, for instance, with Cedar Falls, 27-227; Scott v. Davenport, 34-
§ 3 of the preceding article) were repealed by 208. 

Proceedings not affected. SEC 3. AH indictments, prosecutions, suits, 
pleas, plaints, process, and other proceedings pending in any of the courts, 
shall be prosecuted to final judgment and execution; and all appeals, writs of 
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error, certiorari, and injunctions, shall be carried on in the several courts, in 
the same manner as now provided by law, and all offenses, misdemeanors, and 
crimes that may have been committed before the taking effect of this consti
tution, shall be subject to indictment, trial, and punishment, in the same man
ner as they would nave been had not this constitution been made. 

A crime committed prior to the adoption of punishment under the provisions of the prior 
this constitution, held subject to trial and constitution: State v. Axt, 6-511. 

P i n e s i n u r e to the State. S E C 4. All fines, penalties, or forfeitures 
due, or to become due, or accruing to the state, or to any county therein, or 
to the school fund, shall inure to the state, county, or school fund, in the man
ner prescribed by law. 

B o n d s i n force. S E C 5. All bonds executed to the state, or to any of
ficer in his official capacity, shall remain in f^rce and inure to the use of those 
concerned. 

First election for governor and lieutenant-governor. SEC 6. The 
first election under this constitution shall be held on the second Tuesday in 
October, in the year one thousand eight hundred and fifty-seven, at which 
time the electors of the state shall elect the governor and lieutenant-governor. 
There shall also be elected at such election, the successors of such state sena
tors as were elected at the August election, in the year one thousand eight 
hundred and fifty-four, and members of the house of representatives, who shall 
be elected in accordance with the act of apportionment, enacted at the session 
of the general assembly which commenced on the first Monday of December, 
one thousand eight hundred and fifty-six. 

F o r secretary , a u d i t o r , etc. SEC. 7. The first election for secretary, 
auditor, and treasurer of state, attorney-general, district judges, members of 
the board of education, district attorneys, members of congress, and such state 
officers as shall be elected at the April election, in the year one thousand eight 
hundred and fifty-seven (except the superintendent of public instruction), and 
such county officers as were elected at the August election, in the year one 
thousand eight hundred and fifty-six, except prosecuting attorneys, shall be 
held on the second Tuesday of October, one thousand eight hundred and fifty-
eight; provided that the time for which any district judge or other state or 
county officer elected at the April election in the year one thousand eight 
hundred and fifty-eight shall not extend beyond the time fixed for filling like 
offices at the October election, in the year one thousand eight hundred and 
fifty-eight. 

F o r judges of s u p r e m e court . S E C 8. The first election for judges 
of the supreme court, and such county officers as shall be elected at the August 
election, in the year one thousand eight hundred and fifty-seven, shall be held 
on the second Tuesday of October, in the year one thousand eight hundred 
and fifty-nine. 

Firs t sess ion genera l a s s e m b l y . SEC. 9. The first regular session of 
the general assembly shall be held in the year one thousand eight hundred and 
fifty-eight, commencing on the second Monday of January of said year. 

Senators . S E C 10. Senators elected at the August election, in the year 
one thousand eight hundred and fifty-six, shall continue in office until the sec
ond Tuesday of October, in the year one thousand eight hundred and fifty-nine, 
at which time their successors shall be elected as may be prescribed by law. 

Offices-not vacated . S E C 11. Every person elected by popular vote, by 
a vote of the general assembly, or who may hold office by executive appoint
ment, which office is continued by this constitution, and every person who shall 
be so elected or appointed to any such office, before the taking effect of this 
constitution (except as in this constitution otherwise provided), shall continue 
in office until the term for which such person has been or may be elected or 
appointed shall expire; but no such person shall continue in office after the 
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taking effect of this constitution, for a longer period than the term of such 
office, in this constitution prescribed. 

Judic ia l d is tr icts . S E C 12. The general assembly, at the first session under 
this constitution, shall district the state into eleven judicial districts, for district 
court purposes; and shall also provide for the apportionment of the members 
of the general assembly in accordance with the provisions of this constitution. 

S u b m i s s i o n of c o n s t i t u t i o n . S E C 13. This constitution shall be sub
mitted to the electors of the state at the August election, in the year one 
thousand eight hundred and fifty-seven, in the several election districts in 
this state. The ballots at such elections shall be written or printed as fol
lows : those in favor of the constitution, " new constitution —- yes." Those 
against the constitution, "new constitution — no." The elections shall be 
conducted in the same manner as the general elections of the state, and the 
poll-books shall be returned and canvassed as provided in the twenty-fifth 
chapter of the code, and abstracts shall be forwarded to the secretary of 
state, which abstracts shall be canvassed in the manner provided for the 
canvass of state officers. And if it shall appear that a majority of all the 
votes cast at such election for and against this constitution are in favor of 
the same, the governor shall immediately issue his proclamation stating that 
fact, and such constitution shall be the constitution of the state of Iowa, 
and shall take effect from and after^'the publication of said proclamation. 

Proposition to strike out the word " white." SEC. 14. At the same 
election that this constitution is submitted to the people for its adoption or 
rejection, a proposition to amend the same by striking out the word " white,"' 
from the article on the " right of suffrage," shall be separately submitted to 
the electors of this state for adoption or rejection, in the manner following, viz.: 
a separate ballot may be given by every person having a right to vote at said 
election, to be deposited in a separate box. And those given for the adoption 
of such proposition shall have the words, "shall the word ' white ' be stricken 
out of the article on the ' r ight of suffrage?' yes." And those given against 
the proposition shall have the words, " shall the wTord ' wh i t e ' be stricken out 
of the article on the ' r ight of suffrage?' no." And if at said election the 
number of ballots cast in favor of said proposition, shall be equal to a ma
jority of those cast for and against this constitution, then said word " white " 
shall be stricken from said article and be no part thereof. 

Mil ls c o u n t y . S E C 15. Until otherwise directed by law, the county of 
Mills shall be in and a part of the sixth judicial district of this state. 

Done in convention at Iowa City, this fifth day of March, in the year of our 
Lord one thousand eight hundred and fifty-seven, and of the independence of 
the United States of America, the eighty-first. 

In testimony whereof, we have hereunto subscribed our names: 
TIMOTHY DAY, A. H. MAEVIN, JNO. T. CLARKE, 
S. G. WINCHESTER, J . H. EMERSON, S. AYEES, 
DAVID BUNKER, R. L. B. CLAEKE, HAKVEY J. SKIFF, 
D. P . PALMER, JAMES A. YOUNG, J . A. PAEVIN, 
GEO. W. ELLS, D. H. SOLOMON, W. PENN CLAEK, 
J . C. HALL, M. W. ROBINSON, J E E E . HOLLINGSWOBTHJ 
JOHN H. PETERS, LEWIS TODHUNTER, "WM. PATTERSON, 
¥ M . H. WARREN, JOHN EDWAEDS, D. W. PRICE, 
H. W. GEAY, J . C. TEAER, ALFHETJS SCOTT, 
ROBT. GOWEE, JAMES F. WILSON, GEOEGE GILLASPY, 
H. D. GIBSON, AMOS ITAEEIS, EDWAED JOHNSTONE. 
THOMAS SEELEY, FBANOIS SPEINGEE, President. 

Attest: 
T H . J . SAUNDERS, Secretary. 
E. N . BATES, Assistant Secretary. 
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TABLE OF SESSION LAWS. 

The following table gives, consecutively, the titles of all acts of a general, public and per
manent nature, passed since the enactment of the Code of 1873, with the date of taking effect, 
either by the proper publication, in case there is a publication clause, or by the general consti
tutional provision; and shows also the sections of this work where such acts will be found in
serted or referred to. 

PUBLIC LAWS, FIFTEENTH GENERAL ASSEMBLY (1874). 

[The acts of this session are published in two series, one containing the public laws, the 
other those of a private, local or temporary nature; the chapters in each series being num
bered independently.] 

C H . T I T L E ; TIME O F TAKING E F F E C T . SKCS. 
SECTIONS O P T H I S 

W O R K . 

1 An act to authorize the secretary of s tate to furnish station
ery for the use of standing or select committees of the 

159, 160 

2 

Took effect by publication, February 7, 1874. 

An act to amend chapter 5 of tit le IX of the Code, and to ( 1,2 
\ 3,4 
( 5,6 

1740, 1741 
1744 1745 

3 

Took effect by publication, February 7, 1874. 

A n act to amend section 12 of chapter 2 of the Code, and 
to provide for the payment of the members, officers and 

( 1,2 
\ 3,4 
( 5,6 1751, 1752 

13-16 

5 

Took effect by publication, February 19, 1874. 

An act to empower cities and towns to make contracts with 
railroad and bridge companies for the use of wagon-

1554 

6 

Took effect by publication, February 25, 1874. 

623 

7 

Took effect by publication, March 4, 1874. 

An act to pay the board of trustees of t he Iowa State Agri-
2635 

8 

Took effect by publication, March 8, 1874., 

4507-4510 

9 

Took effect Ju ly 4, 1874. 

An act to amend section 289 and section 290 of t he Code of 
1873 376 377 

10 

Took effect Ju ly 4, 1874. 

3832 

11 

Took effect Ju ly 4, 1874. 

An act to repeal sections 3903 and 3904 of the Code of 1873, 
5209, 5210 

210 19 

Took effect Ju ly 4, 1874. 
5209, 5210 

210 
Took effect Ju ly 4, 1874. 

1847 
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C H . T I T L E ; T IME O F TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

13 An act for the punishment of persons having in their posses
sion burglar tools or implements with intent to commit 

5193 
Took effect Ju ly 4, 1874. 

14 An act to punish carelessness in the use of s team-boi lers . . . . 5427, 5428 
Took effect Ju ly 4, 1874. 

1fi 323 
Took effect by publication, March 16, 1874. 

17 5301 
Took effect by publication, March 16, 1874. 

18 
Took effect Ju ly 4, 1874. 

1987,1988 

19 An act to amend title VII , chapter 1, section 946, of the 
Code 1439 

Took effect by publication, March 21, 1874. 

20 An act authorizing railway corporations to issue preferred 
1969 

Took effect by publication, March 21, 1874. 

91 2746 
Took effect by publication, March 24, 1874. 

9,9, An act to amend section 1194 of the Code of Iowa of 1873.. 1832 
Took effect Ju ly 4, 1874. 

23 A n act to provide for the creation and enforcement of liens 
in certain cases where corporations have issued bonds in 

8324,3325 
Took effect by publication, April 2, 1874. 

25 An act to provide tha t lands to be laid out into t own or city 
lots shall be free from incumbrance, and tha t the same 
when thus laid out shall be accurately described relative 
to some established corner of the congressional division of 

Repealed by 1014 
Took effect Ju ly 4, 1874. 

96 2236 
Took effect by publication, April 3, 1874. 

27 An act to repeal sections 1721 and 1802, of chapter 9, title 
2830, 2923 

Took effect Ju ly 4, 1874. 

28 An act to amend section 796, title VI , chapter 1, of the Code 
of 1873 1270 

Took effect Ju ly 4, 1874. 

29 A n act to remit the penalty and interest on delinquent per-
1327 

Took effect by publication, April 4, 1874. 

30 An act to amend section 4254, chapter 12, of title XXV of 
the Code of 1873, relating to preliminarv examinat ions . . . . 

Took effect Ju ly 4, 1874. 

5637 

31 j Repealed by 
) 18 G. A., ch. 202 Took effect Ju ly 4,1874. 
j Repealed by 
) 18 G. A., ch. 202 

82 An act to amend section 3812, chapter 3, title XXII I , of the 

Took effect Ju ly 4, 1874. 
5088 
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TITLE ; TIME OF TAKING E F F E C T . 

A n act to repeal section 3641 of chapter 1 of t i t le X X I I of 
the Code, and to enact a substitute therefor 

Took effect Ju ly 4, 1874. 

A n act authorizing the establishment of public ways to 
lands having stone and mineral thereon 

Took effect by publication, March 28, 1874. 

An act in relation to riparian owners on the Mississippi and 
Missouri rivers 

Took effect Ju ly 4, 1874. 

An act to make cities and towns responsible for the value of 
buildings destroyed for the purpose of prevent ing the 
spread of conflagrations 

Took effect by publication, April 6, 1874. 

A n act to amend chapter 6, t i t le XI , of t he Code 
Took effect Ju ly 4, 1874. 

An act to amend section 4064 of the Code 
Took effect July 4, 1874. 

An act to divide counties into supervisor districts 
Took effect by publication, April 9, 1874. 

A n act to amend chapter 2, title IX, of the Code of 1873, to 
authorize corporations other than those for pecuniary 
profit to change their name, and to amend articles of in
corporation 

Took effect Ju ly 4, 1874. 

An act to amend chapter 1, title XXI , of the Code of 1873, 
of justices of the peace and their courts, in relation to 
forcible entry and detention of real property 

Took effect by publication, April 2, 1874. 

SECS. 

An act to amend section 3072 of the Code of Iowa 
Took effect Ju ly 4, 1874. 

An act to amend section 2315, chapter 1, t i t le XVI, of the 
Code of 1873 

Took effect by publication, April 9, 1874, 

An act t o amend section 2142 of chapter 8 of tit le X I V of 
the Code, allowing assignments of mechanics' l i ens . . . 

Took effect by publication, April 2, 1874. 

A n act to amend section 799, chapter 1, title VI , of the Code 
Took effect Ju ly 4, 1874. 

An act to amend chapter 4 of title X of the Code, on " tak
ing private property for works of internal improve
ment " 

Took effect by publication, March 28, 1874. 

A n act to amend section 4779, chapter 2, t i t le XXVI , of the 
Code 

Took effect by publication, April 2, 1874. 

An act to amend sections 2131, 2133, 2134 and 2135 of the 
Code, relating to mechanics' liens 

Took effect by publication, April 7, 1874. 

An act to provide for the appointment of a board of fish 
commissioners, for the construction of fish-ways, for the 
protection and propagation of fish, and to repeal sections 
4052 and 4053, and to amend section 4054 

Took effect by publication, March 31, 1874. 

SECTIONS OF T H I S 
W O R K . 

4891 

1949-1952 

1953, 1954 

I Not inser ted; lacks 
| enact ing clause. 

2405 

5426 

395-398 

1661-1664 

4873 

4297 

3513 

See 3321 

Repealed by 
17 G. A., ch, 50, § 2 

1930 

6179 

Repealed; see 3309 

Superseded by 
2303-2318 

5403-5405 
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C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

51 A n act to authorize cities and towns to provide for t he im-
625-629 

59 

Took effect by publication, March 28, 1874. 

696 

53 

Took effect Ju ly 4, 1874. 

An act to amend sections 1386, 1392, 1436 and 1438 of chap
ter 2, title XI, of the Code i I 2173, S179 

54 

Took effect by publication, March 28, 1874. 

An act to authorize the resurvey and plat t ing of city or 
town plats, or additions thereto, in cases where the orig
inal plats have been lost and not acknowledged or re-

i I 2239, 2241 

1015-1018 

55 

Took effect Ju ly 4, 1874. 

An act to amend section 1144 of chapter 4 of title IX of 
1707 

56 

Took effect by publication, April 23, 1874. 

A n act to amend sections 3181 and 3182 of the Code of 1873 
Took effect by publication, April 4, 1874. 

An act to provide for holding teachers' normal i n s t i t u t e s . . . 

4412 

57 

Took effect by publication, April 23, 1874. 

A n act to amend sections 3181 and 3182 of the Code of 1873 
Took effect by publication, April 4, 1874. 

An act to provide for holding teachers' normal i n s t i t u t e s . . . 2887 

58 

Took effect by publication, April 1, 1874. 

An act to fix the compensation of state printer and state 
Repealed by 136a 

5382 5383 
59 

Took effect Ju ly 4, 1874. 

An act to prohibit the encouragement of minors to remain in 

Repealed by 136a 

5382 5383 

60 

Took effect Ju ly 4, 1874. 

An act to provide for the organization and management of 
1788-1820 

61 

Took effect Ju ly 4, 1874. 

1019 

69 

Took effect Ju ly 4, 1874. 

1392 

63 

Took effect Ju ly 4,1874. 

A n act to amend section 812, chapter 1, title VI, Code of 
1288 

64 

Took effect Ju ly 4, 1874. 

A n act to establish and mainta in industrial expositions in 
2975-2980 

65 

Took effect Ju ly 4, 1874. 

An act to amend section 1260, chapter 4, title X, of the Code 
1928 

66 

Took effect Ju ly 4, 1874. 

1273 

67 

Took effect Ju ly 4,1874. 

An act allowing school districts lying in two adjoining 
counties the r ight to vote mills instead of specific sums 

2899 

68 

Took effect Ju ly 4, 1874. 

An act to establish reasonable max imum rates of charges 
for the transportation of freight and passengers on the 

1 3-6 
18-13 

2026, 2027 
2028 

) Repealed by 
( 17 G. A., ch. 77 Took effect Ju ly 4, 1874. 

1 3-6 
18-13 

2026, 2027 
2028 

) Repealed by 
( 17 G. A., ch. 77 
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CH. TITLE; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF THIS 

WORK. 

69 An act to repeal section 4048, title XXIV, chapter 11, of the 
Repealed by 5391 

2249 
2251 

70 

Took effect July 4, 1874. 

An act to amend chapter 3, title XI, of the Code, in relation f 3 
3 
4 

5,6 
7 

Repealed by 5391 

2249 
2251 

71 

Took effect by publication, April 1, 1874. 

An act to regulate the leasing of lands belonging to the 

f 3 
3 
4 

5,6 
7 

430, 2253 
3254, 2255 

2357 

Repealed by 2650 
Took effect by publication, March 28, 1874. 

430, 2253 
3254, 2255 

2357 

Repealed by 2650 

SIXTEENTH GENERAL ASSEMBLY (1876). 

CH. TITLE; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF THIS 

WOBK. 

4 An act to amend section 767 of the Code of 1873, concerning 
1239 

Took effect by publication, February 17, 1876. 

6 An act to repeal section 390 of chapter 9, title IV, of the 
Code, relating to township officers, and enacting a substi-

528 
Took effect by publication, February 17, 1876. 

7 An act to increase the number of judges of the supreme 1 1 177 
1030 

Took effect by publication, February 12, 1876. 
1 1 

10 An act relating to the recording of United States and state 
4913 

Took effect July 4, 1876. 

11 An act to amend chapter 2 of title XVI of the Code, re-
3540 

Took effect by publication, February 24, 1876. 

14 An act to amend chapter 7 of title XIV of the Code, in re-
3308 

Took effect by publication, February 26, 1876. 

20 An act to amend section 765 of the Code, in relation to 
1237 

Took effect July 4, 1876. 

21 An act to repeal the following section of the Code, and 
enact a substitute therefor, viz.: section 985, title VII, 
chapter 2, in relation to powers and duties of road super-

1499 
Took effect July 4, 1876. 

23 An act to amend section 660 of the Code, in relation to the 
1135 

Took effect July 4,1876. 

24 An act to amend section 463 of the Code, title IV, chapter 
622 

Took effect July 4, 1876. 

25 An act to repeal section 3800, chapter 3, title XXIII, of the 
5076 

Took effect July 4, 1876. 
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C H . T I T L E ; T I M E O F TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

26 A n act to amend section 1362, chapter 1, title XI , of the 
Code S149 

Took effect July 4, 1876. 

98 2227 
Took effect Ju ly 4, 1876. 

29 An act to amend section 989 of chapter 2 of tit le V I I of the 
Code, in relation to the powers and duties of road super-

1503 
Took effect by publication, March 9, 1876. 

30 An act to define the crime of swindling and to punish the 
See 5463-5467 

Took effect by publication, March 10, 1876. 

33 An act to provide for the election of certain officers in cer-
795, 796 

Took effect by publication, March 5, 1876. 

35 An act to amend section 3808 of the Code, relat ing to the 
5084 

Took effect Ju ly 4, 1876. 

36 An act in relation to evidence in actions upon account 8920 
Took effect J u l y 4, 1876. 

37 An act to repeal section 1156, title IX, chapter 4, in relation 
to insurance companies, and to enact a substitute therefor. 

Took effect by publication, March 10, 1876. 
1719 

An act to repeal section 1156, title IX, chapter 4, in relation 
to insurance companies, and to enact a substitute therefor. 

Took effect by publication, March 10, 1876. 

38 An act to amend chapter 5, title XI I , of the Code of 1873, 
| 2-4 

2723 
2734-2736 

Took effect by publication, March 10, 1876. 
| 2-4 

89 An act to repeal chapter 32 of the public acts of the fifteenth 
general assembly, and re-enact section 3812 of the Code . . 5088 

Took effect by publication, March 14, 1876. 

40 An act to amend chapter 43 of the acts of the fourteenth 
6216-6220 

Took effect by publication, March 16, 1876. 

47 583-586 
Took effect by publication, March 10, 1876. 

50 An act to compel township clerks to post up s tatements of 
538 

Took effect Ju ly 4, 1876. 

59 3225 
Took effect by publication, March 15, 1876. 

54 An act to authorize cities organized under special charters 

Took effect by publication, March 14, 1876. P 943-948 
(Repealed by 
1 20 G. A., ch. 154 

55 A n act relating to life insurance, and to prevent injustice to 
1758-1760 

Took effect by publication, March 15, 1876. 

57 A n act to authorize cities and towns to settle and adjust 
certain indebtedness, and to provide for payment of the 

683-686 
Took effect by publication, March 16, 1876. 

58 An act to amend section 518 of the Code of 1873, ti t le IV, 
709 

Took effect Ju ly 4, 1876. 
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CH. TITLE; TIME OF TAKING EFFECT. SECS. SECTIONS OF THIS 
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60 An act to amend section 1144 in chapter 4 of title IX of the 
1707 

Took effect by publication, March 14, 1876. 

61 5085 
Took effect July 4, 1876. 

62 An act to amend section 3814 of chapter 3, title XXIII, of 
5090 

Took effect by publication, March 15, 1876. 

63 An act to amend chapter 25, laws of the fifteenth general 
assembly, in relation to city and town lots, and in relation 
to the annexation of contiguous territory to cities and towns 

Took effect by publication, March 16, 1876. 
Repealed by 1014 

64 An act to repeal section 1793, chapter 9, title XII, of the 
Code, in relation to children attending schools in adjoin-

2912 
Took effect by publication, March 14, 1876. 

66 An act authorizing the governor to appoint aids-de-camp, ( Repealed by 
I 17 G. A., ch. 125 Took effect by publication, March 15, 1876. 
( Repealed by 
I 17 G. A., ch. 125 

68 An act to facilitate business with railroads, express and 
2099, 2100 

Took effect by publication, March 14, 1876. 

69 5527, 5528 
Took effect by publication, March 15, 1876. 

70 An act to promote fish culture in the state of Iowa, and 
amend chapter 50 of the laws of the fifteenth general as
sembly, enlarge and define the duties of fish commis
sioner, and appropriate money to carry out the provisions 

2303-2306, 5403, 5404 
Took effect by publication, March 17, 1876. 

72 An act to repeal section 576, title V, chapter 1, of the Code, 
1023 

Took effect July 4, 1876. 

75 An act to repeal section 1271 of the Code of 1873, and enact 
1945 

Took effect July 4, 1876. 

76 An act to amend section 135 of the Code, relating to appeals 
Repealed by 175 

Took effect by publication, March 15, 1876. 
Repealed by 175 

79 An act to authorize the sale of lands and town lots for taxes, 
in certain cases, for an amount less than the taxes, inter-

1361-1363 
Took effect July 4, 1876. 

80 An act to repeal subdivision 24 of section 303, chapter 2, 
title IV, of the Code, to allow board of supervisors to 
make additional appropriation for county bridges, and en-

402 
Took effect July 4, 1876. 

81 An act to establish uniformity throughout the state in re-
3269 

Took effect July 4, 1876. 

84 An act to provide for the transfer of moneys raised by spe-
441 

Took effect by publication, March 16, 1876. 



1854 TABLE OF SESSION LAWS. 

C H . T I T L E ; T IME O F TAKING E F F E C T . SECS. 
SECTIONS O F T H I S 

W O R K . 

89 An act to amend section 2049 of chapter 1, title XIV, of the 

Took effect Ju ly 4, 1876. 
3235 

90 An act providing for the election of city assessors in cities 
916 

Took effect by publication, March 16, 1876. 

91 An act to amend section 1617, chapter 3, title XII , of the 
Code 2658 

Took effect by publication, March 16, 1876. 

94 An act to enlarge the powers of the trustees of the Soldiers' 
Orphans' Homes, and provide for other indigent children 
of the state, and for making provision for industrial pur-

i1;8» 2701-2708 

Took effect Ju ly 4, 1876. i1;8» 2681 

95 An act to amend section 500, chapter 10, title IV, of the 
Code 682 

Took effect by publication, March 16, 1876. 

97 An act to amend section 4, chapter 35, of the private, local ( Repealed by 
\ 17 G. A., ch. 110 Took effect by publication, March 23, 1876. 

( Repealed by 
\ 17 G. A., ch. 110 

100 An act to repeal chapter 8 of title XIV of the Code, and 
8309-3323 

Took effect July 4, 1876. 

101 An act to amend section 1507, chapter 4, title XI, of the 
2340 

Took effect Ju ly 4, 1876. 

102 An act to define the crime of swindling, and to punish the 
5463-5467 

Took effect Ju ly 4,1876 (publication being.in one paper only, 
and therefore insufficient). 

103 An act to amend section 1160, chapter 4, t i t le IX, of the 
Code, relating to the number of members of mutua l asso-

1723 
Took effect by publication, March 24, 1876. 

106 An act in relation to hedges on division lines between ad-
2343, 2344 

Took effect by publication, March 25, 1876. 

107 An act empowering cities to levy a special t a x for sewerage 
746-748 

Took effect by publication, March 24, 1876. 

109 An act to amend section 1725 of chapter 9, t i t le XII , of the 
2834 

Took effect by publication, March 24, 1876. 

110 536 
Took effect Ju ly 4, 1876. 

111 An act in relation to the construction of cattle-ways across 
1461, 1462 

Took effect Ju ly 4, 1876. 

112 An act to amend sections 1745 and 1751, chapter 9, title XII , 
of the Code, relative t o report of t reasurers of school dis-

{ i 
2860 
2866 

Took effect Ju ly 4, 1876. { i 
2860 
2866 
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An act to authorize the auditor of state to cause to be paid 
back to counties entitled thereto, any excess on revenue 
paid into the state treasury 

Took effect by publication, March 25, 1876. 

An act providing for the publication of propositions to 
amend the constitution, and for other purposes connected 
therewith 

Took effect Ju ly 4, 1876. 

An act relating to cities organized and existing under special 
charters, conferring additional powers, and amending the 
charters of such cities 

Took effect by publication, March 30, 1876. 

SECS. 

An act to authorize the relocation of railroads 
Took effect Ju ly 4, 1876. 

An act to amend clause 4, section 1606, chapter 3, of the 
Code 

Took effect by publication, April, 1876. (Date of publication 
not being given.) 

An act to amend section 1821, title XI I , chapter 9, of the 
Code 

Took effect by publication, March 25, 1876. 

An act to amend chapter 69 of the public acts of the fif
teenth general assembly, in relation to game 

Took effect Ju ly 4, 1876. 

An act to enable townships and incorporated towns and 
cities to aid in the construction of railroads 

Took effect by publication, March 30, 1876. 

An act to amend an act entitled an act to amend section 289 
and section 290 of the Code of 1873 

Took effect July 4, 1876. 

An act to establish and maintain a school for the instruction 
and training of teachers of common schools 

Took effect by publication, March 28, 1876. 

An act to provide for condemning, surveying and plat t ing 
cemeteries, and authorizing all transfers of lots therein to 
be filed with and recorded by the township clerk 

Took effect by publication, March 29, 1876. 

An act to regulate circuses and other public shows 
Took effect by publication, March 28, 1876. 

An act to repeal sections 35, 36, 37, 38, 39 and 40 of chap
ter 3, title I, of the Code, and to enact a substi tute there
for 

Took effect by publication, March 29, 1876. 

An act to define who may hold the offices of county school 
superintendent and school director in the state of I o w a . . 

Took effect by publication, March 28, 1876. 

An act to provide for the continuation of the work on the 
additional penitentiary, and to m a k e an appropriation 
therefor 

Took effect by publication, April 13, 1876. 

An act amending sections 1207, 1212 and 1216 of chapter 2, 
title X, of the Code, in relation to drains, ditches and 
water-courses 

Took effect Ju ly 4, 1876. 

SECTIONS O F T H I S 
W O R K . 

1-7 
8-22 

! 3, 4 
t 5 

1407-1409 

59-62 

953-05» 
928-943 

1979-1986 

2632 

2961 

Repealed by 5391 

Repealed by 2081 

876-378 

2673-2680 

562-565 

1394, 1395 

39-44 

2828, 2829 

6221 

1845, 1850 
1848 

1851, 1852 
1854 



1 8 5 6 TABLE OF SESSION LAWS. 

T I T L E ; TIME OF TAKING E F F E C T . 

An act making an appropriation for the payment of state 
and judicial officers, and for other purposes hereinafter 
named, and to amend section 120 of chapter 8 of the Code 
of Iowa 

Took effect by publication, March 30, 1876. 

An act to provide for establishing superior courts in cities 
of a certain grade 

Took effect by publication, March 22, 1876. 

An act to amend section 900 of chapter 2, title VI, of the 
Code, relating to sale of land for taxes, and the interests 
acquired thereunder by purchasers of United States, states, 
municipal, university, agricultural college, swamp and 
township lands, burial grounds, fair grounds, public 
square, public ornamental grounds, and the property of 
school districts 

Took effect J u l y 4, 1876. 

An act to provide for the changing of the names of unincor
porated towns and villages 

Took effect Ju ly 4, 1876. 

An act to repeal section 1587, chapter 2, title XII , of the 
Code, relating to the state university, and to enact a sub
stitute therefor 

Took effect Ju ly 4, 1876. 

An act to diminish liability to railroad accidents, and to 
punish interference with, and injury to, the property of 
railroad companies 

Took effect Ju ly 4, 1876. 

An act to amend section 1381, title XI , chapter 1, of the 
Code 

Took effect Ju ly 4, 1876. 

An act to provide for the organization and support of an 
asylum at Glenwood, in Mills county, for feeble-minded 
children 

Took effect by publication, March 30, 1876. 

SECS. 

An act to amend chapter 5, title X, of the Code, in relation 
to railways 

Took effect by publication, March 29, 1876. 

An act to amend sections 1815, 1816, 1817, 1818, 1819 and 
1820, chapter 9, title XII , of the Code of Iowa, and to pro
vide for the organization of district townships 

Took effect Ju ly 4, 1876. 

A n act to repeal section 4783 of the Code, and enact a sub
stitute therefor 

Took effect by publication, March 29, 1876. 

An act in relation to the reports of public officers and in
stitutions, and to provide for print ing and distributing 
public documents, amendatory of chapter 9, title II , of 
the Code, relating to the general regulations of the execu
tive depar tment ; also of title VIII , chapter 1, in relation 
to the militia; and also of title XII , chapter 8, relating to 
the Agricultural College 

Took effect by publication, March 29, 1876. 

An act providing for the taxation of mutua l loan and build
ing associations 

Took effect Ju ly 4, 1876. 

SECTIONS OF T H I S 
W O R K . 

1-5 
6-16 

17-20 

1-8 

150 

763-767 
769-779 
781-784 

i Repealed by 
1 17 G. A.„ ch. 101 

442-449 

2609 

5203, 5303 

2168 

Repealed by 2709 

2019 

2950-2955 

6183 

Repealed by 136a 
2637 

1290 
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An act to repeal section 1158 of the Code, and enact the fol
lowing in lieu thereof 

Took effect by publication, March 29, 1876. 

A n act to amend section 978 of the Code, relat ing to the ap
pointment of road supervisors 

Took effect by publication, March 29, 1876. 

SECS. 
SECTIONS OF T H I S 

W O R K . 

1721 

1492 

SEVENTEENTH GENERAL ASSEMBLY (1878) 

T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

An act to amend section 432, and to repeal section 433, of 
chapter 10, title IV, of the Code, and to provide a substi
tu te therefor, in relation to cities and towns 

Took effect by publication, February 12, 1878. 

An act to repeal sections 511 and 512, chapter 10, ti t le IV, of 
the Code, and to enact substitutes therefor 

Took effect Ju ly 4, 1878. 

An act to amend section 591, title V, chapter 1, of the Code, 
relating to terms of office of township trustees 

Took effect Ju ly 4, 1878. 

An act to amend section 521 of the Code, t i t le IV, chapter 10, 
of cities and incorporated towns 

Took effect by publication, February 24, 1878. 

An act to repeal section 4420 of chapter 27, title XXV, of 
the Code, relating to the trial of an issue of fact in an in
dictment, and enacting a substitute in lieu thereof 

Took effect Ju ly 4, 1878. 

An act to amend sections 1 and 2 of chapter 33 of the laws 
of the sixteenth general assembly, in relation to the elec
tion of certain officers in certain cities of the first class, 
and to revive tha t portion of section 534 of the Code 
thereby repealed 

Took effect by publication, February 27, 1878. 

An act to repeal sections 1060 and 1064, chapter 1, title IX, 
of the Code, relating to corporations for pecuniary profit, 
and enact substitutes in lieu thereof 

Took effect Ju ly 4, 1878. 

An act to amend the charters of all municipal corporations 
existing and acting under special charters not now hav
ing the powers herein granted, and conferring additional 
powers upon such cities. Additional to Code, chapter 10. 
title IV, " Of cities and incorporated towns " 

Took effect Ju ly 4,1878. 

An act to repeal section 3751, chapter 1, title XXII , of the 
Code, relating to depositions, and to enact a substi tute 
therefor 

Took effect Ju ly 4, 1878. 

An act to vest title in the heirs, devisees or assignees of de
ceased patentees. Additional to Code, ti t le XVI, " Of the 
estates of decedents " 

Took effect Ju ly 4, 1878. 

An act to amend section 4117, title XXV, chapter 4, of the 
Code. " Of security to keep the peace " 

Took effect Ju ly 4, 1878. 
VOL. 11 — 117 

581, 582 

1038-1040 

716 

6805 

795-797 

1610, 1614 

013 

5003 

5499 
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T I T L E ; T IME OF TAKING EFFKCT. 

An act to amend chapter 26 of the laws of the sixteenth 
general assembly, in " relation to support of the poor" . 

Took effect July 4, 1878. 

A n act to require fire insurance companies doing business 
in this state to cancel policies in certain cases. Additional 
to Code, chapter 4, title IX, " Of insurance companies " 

Took effect Ju ly 4, 1878. 

A n act to provide for the construction and maintenance of 
county bridges on county line roads, where site of bridge 
is wholly within one or the other county. Additional to 
Code, chapter 3, title VII, " Of ferries and bridges " . . . . 

Took effect Ju ly 4, 1878. 

A n act to amend chapter 64. laws of the sixteenth general 
assembly, amending section 1798, chapter 9, title XII , of 
the Code, providing for the county superintendent as ar
bitrator in case of disagreement of the boards of directors 
determining where children shall a t tend school 

Took effect Ju ly 4, 1878. 

An act to amend section 2049 of chapter 1, title XIV, of the 
Code, and fixing the weight of a bushel of charcoal 

Took effect Ju ly 4, 1878. 

An act to establish a central station of the " Iowa Weather 
Service," and for the appointment of a director thereof 

Took effect by publication, March 19, 1878. 

An act to define investments of life insurance companies, 
and amendatory of sections 1169 and 1179, chapter 5, title 
IX, of the Code of Iowa 

Took effect by publication, March 16, 1878. 

An act to amend section 798, and to repeal section 799, of 
title VI, chapter 1, of the Code, relat ing to exemptions for 
planting and cult ivating forest trees 

Took effect by publication, March 22, 1878. 

SECS. 

An act to amend section 990, chapter 2, title VII , of the 
Code of 1873 

Took effect Ju ly 4, 1878. 

An act to amend section 1, chapter 57, of public laws of t he 
fifteenth general assembly, in relation to holding normal 
institutes 

Took effect Ju ly 4, 1878. 

A n act to repeal section 3889 of chapter 3, title XXIV, of 
the Code, in relation to setting out fires, and to enact a 
substitute therefor 

Took effect Ju ly 4, 1878. 

An act requiring tha t officers in certain cities m a y re
ceive a fixed compensation, and tha t all fees now al
lowed such officers shall be paid into the treasuries of 
such cities 

Took effect by publication, March 19, 1878. 

An act authorizing the establishment of a depository or de
positories in the city of Des Moines for the collection of 
drafts, checks and certificates of deposit received by the 
treasurer of state on account of state dues 

Took effect by publication, March 22, 1878. 

An act to authorize counties, cities and towns to refund out
standing bonded debt at a lower ra te of interest, and to 
provide for the payment of the same 

Took effect by publication, March 22, 1878. 
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59 An act to provide for the assessment and taxation of tele
graph lines within the state of Iowa. Additional to Code, 

2109-2116 

65 

Took effect by publication, March 23, 1878. 

An act to amend section 4171 of the Code, relating to fugi-
6555 

67 

Took effect by publication, March 23, 1878. 

An act making it unlawful for officers of state institutions 
to contract indebtedness in excess of the appropriations, 
or divert funds from purposes for which the same were 
appropriated, and providing a punishment therefor. Ad-

168-170 

68 

Took effect by publieation, March 26, 1878. 

An act to amend chapter 39 of the public acts of the fif
teenth general assembly, in relation to dividing counties 

895 

71 

Took effect by publication, March 23, 1878. 

An act to amend chapter 3, title V, of the Code, regulating 
the election of supervisors of highways, and of township 

1082-1084 

72 

Took effect July 4, 1878. 

An act to amend sections 1672 and 1676 of the Code, relating 

! J 2759 

73 

Took effect July 4, 1878. 

An act to fix the salaries of the register of the state land 

! J 2763 

6011, 5012 

74 

Took effect July 4, 1878. 

An act to repeal section 3771 of the Code, and to enact a 
substitute therefor, in relation to compensation of the 
clerk of the supreme court, and fixing the amount of fees 
in certain cases, and providing for their collection and 
payment into the state treasury, and repealing section 
3772 of the Code 6026 

75 

Took effect July 4, 1878. 

An act to amend section 3762 of the Code, relating to salary 
6016 

76 

Took effect July 4, 1878. 

An act for the endowment and support of the state univer
sity. Additional to Code, title XII, chapter 2, "Of the 

2626, 2687 

77 

Took effect July 4,1878. 

An act to repeal chapter 68, acts of the fifteenth general as
sembly, and provide for the establishment of a board of 
railroad commissioners, and defining their duties and 

\ 2 

7 3-18 
2029 

80 

Took effect by publication, March 25, 1878. 

An act entitled " An act to promote fisu t/alture in the state 
of Iowa, and to amend and consolidate the enactments 
heretofore passed for that purpose, amending chapter 70, 

\ 2 

7 3-18 2033-2046 

2307-2312 

81 

Took effect by publication, March 30, 1878. 

An act to amend chapter 137 of the acts of the sixteenth 
general assembly, relating to support of convicts in the 

6221 

83 

Took effect by publication, March 27, 1878. 

An act to amend section 4785, chapter 2, title XXVI, of the 
6185 

Took effect by publication, March 27, 1878. 
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C H . T I M E ; TITLE O F TAKING E F F E C T . SECS. 
SECTIONS OF THIS 

W O R K . 

84 An act to amend chapter 2, title XI , section 1427, of the 
Code, relating to the support required by counties for the 

2226 

89 

Took effect by publication, March 27, 1878. 

An act to repeal section 166, chapter 5, title I I I , of the Code, 
in relation to special terms of court, and enact a substi-

211 

91 

Took effect by publication, March 29, 1878. 

An act to amend section 3829, chapter 3, title XXIII , of the 
Code, in relation to attorneys' fees for defending persons 

5109 

92 

Took effect by publication, April 3, 1878. 

An act to regulate the per diem and mileage of trustees of 
state institutions, members of visiting committees to hos-

5104-5106 

97 

Took effect by publication, March 29, 1878. 

An act to amend chapter 21, laws of the fifteenth general 
2746 

98 

Took effect Ju ly 4, 1878. 

An act to amend sections 1692 and 1693, chapter 7, title XII , 
of the Code, in relation to support of the deaf and d u m b 

2776, 3777 

99 

Took effect Ju ly 4, 1878. 

An act to promote the collection of revenue in incorporated 
cities acting under special charters, and to legalize the 
taxes heretofore levied therein, and sales made there
under. Additional to Code, title VI, " Of revenue " 960 

100 

Took effect Ju ly 4, 1878. 

An act to amend sections 1384 and 1390, chapter 2, title XI , 

) I 2171 

101 

Took effect Ju ly 4, 1878. 

An act to amend chapter 145 of the acts of the sixteenth 
general assembly, in relation to taxing, and the sale of 

) I 2177 

1885, 1386 

103 

Took effect Ju ly 4, 1878. 

An act to prohibit defendants convicted of murder being 
admitted to bail. Amending section 4107, chapter 1, t i t le 
XXV of the Code 5489 

104 

Took effect Ju ly 4, 1878. 

An act to repeal section 1160, chapter 4, t i t le IX, of the 
Code of 1873, and to enact a substitute therefor, to re
quire mutua l insurance companies to make annual re-

1723 

106 

Took effect Ju ly 4, 1878. 

An act for the protection of cemeteries in the state of Iowa. 
Took effect by publication, April 2, 1878. 

An act in relation to vacancies in offices whose incumbents 
are chosen by the general assembly, amending section 

566-568 

107 

Took effect Ju ly 4, 1878. 

An act for the protection of cemeteries in the state of Iowa. 
Took effect by publication, April 2, 1878. 

An act in relation to vacancies in offices whose incumbents 
are chosen by the general assembly, amending section 

\ 3 , 3 
1254 

1263, 1264 

Repealed by 
1 8 G . A . , c h . 149, § 3 

110 

Took effect by publication, April 1, 1878. 

An act to repeal chapter 35 of the private, local and tem
porary acts of the fifteenth general assembly, and 
chapter 97 of the acts of the sixteenth general assembly, 
and to provide for the leasing the convict labor of the 

\ 3 , 3 
1254 

1263, 1264 

Repealed by 
1 8 G . A . , c h . 149, § 3 

Took effect by publication, April 2, 1878. { 

1254 
1263, 1264 

Repealed by 
1 8 G . A . , c h . 149, § 3 
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An act to prevent the making and publication of false or 
deceptive statements in relation to the business of fire in
surance. Additional to Code, ti t le IX, chapter 4 

Took effect Ju ly 4, 1878. 

An act amendatory of section 1802 of the Code of I o w a . . . 
Took effect Ju ly 4, 1878. 

An act to t ax sleeping and dining cars, amending section 
1318, chapter 5, title X, of the Code 

Took effect Ju ly 4, 1878. 

An act to prevent the use of the funds of the state univer. 
sity for support of the preparatory depar tment after Ju ly 1. 
1879 

Took effect Ju ly 4, 1878. 

An act to amend 
Code of 1 8 7 3 . . . . 

Took effect Ju ly 4. 

section 80 of chapter 4, t i t le I I , of the 

1878. 

An act to reduce the limits of certain cities incorporated 
under special charters. Additional to Code, ti t le IV, chap
ter 10, " Of cities and incorporated towns " 

Took effect Ju ly 4, 1878. 

An act to amend section 2590, chapter 5, t i t le XVII , of the 
Code, limiting the number of changes of the place of trial 
in civil cases 

Took effect Ju ly 4, 1878. 

An act to prohibit, regulate and punish the sale of mal t or 
vinous liquors within two miles of the corporate limits 
of any municipality, and within two miles of where an 
election is held, and to extend the powers and jurisdic
tion of said municipality and its officers. Additional to 
Code, title IV, chapter 10, " Of cities and incorporated 
towns " 

Took effect Ju ly 4, 1878. 

An act to provide for opening drains to be constructed 
through two or more adjoining counties. Amendatory of 
chapter 2, title X, of the Code 

Took effect Ju ly 4, 1878. 

An act to amend section 914, and repeal section 915, of chap
ter 3, title VI. of the Code; also to amend subdivision 
5 of section 3793 of chapter 2, title XXII I , of the Code, 
relating to the pavment of money into the state t reasury . 

Took effect Ju ly 4, 1878. 

A n act amendatory to chapter 132, laws of the sixteenth 
general assembly, relating to the publication and distribu
tion of the laws 

Took effect by publication, April 3, 1878. 

A» act to amend chapter 101, laws of the s ixteenth general 
assembly, in relation to fences 

Took effect Ju ly 4, 1878. 

An act to provide for the organization of the state militia, 
and entitled the " Military Code of Iowa," and fixing the 
salary of certain officers. Repealing title V I I I of the 
Code 

Took effect by publication, April 5, 1878. 

An act to amend section 1241 of the Code, title X, chapter 
4, relating to taking private property for works ot in
ternal improvement 

Took effect by publication, March 30, 1878. 

SECS. 
SECTIONS O F T H I S 

W O R K . 

1723-1728 

2923 

2023-2035 

2629 

89 

907 

8795 

2421-3429 

1855, 1856 

1402 

43,44 

2340 

Repealed by 1607 

1904 



1862 TABLE OF SESSION LAWS. 

CH. 

129 

132 

133 

136 

143 

143 

144 

145 

149 

154 

155 

156 

157 

T I T L E ; T IME OF TAKING E F F E C T . 

An act in relation to liens on real estate of judgments in 
the district and circuit courts of the United States. 
Amending Code, title XVII , chapter 9, " O f trial and 
j u d g m e n t " 

Took effect Ju ly 4, 1878. 

An act to enable school districts to issue bonds for the pur
pose of funding judgment indebtedness now existing, 
Additional to Code, title XII , chapter 9, " O f the system 
of common schools " 

Took effect Ju ly 4, 1878. 

A n act to provide for the subdivision of independent 
school districts. Additional to Code, title XII , chapter 9, 
" Of the system of common schools " 

Took effect Ju ly 4, 1878. 

An act to provide for the rebuilding of the institution for 
the deaf and dumb, and to provide for the government of 
the same, and to repeal a portion of section 1685, chapter 
7, title XII , of the Code 

Took effect by publication, March 29, 1878. 

An act making appropriation for the maintenance of the 
normal school at Cedar Falls, and amending chapter 129 
of acts of sixteenth general assembly 

Took effect Ju ly 4, 1878. 

An act to repeal section 1766, chapter 9. title XII , of the 
Code, relating to examination of teachers, and issuing 
certificates, and enacting a substitute therefor , 

Took effect Ju ly 4, 1878. 

An act to prevent trustees and other officers of state insti
tutions from furnishing supplies to or being interested in 
contracts wi th such institutions, and to punish the viola
tion of the same 

Took effect Ju ly 4, 1878. 

An aot entitled an act relating to the trial of equitable 
actions. Amending section 2742, chapter 9, title XVII, 
" Of tr ial and j u d g m e n t " 

Took effect Ju ly 4, 1878. 

for A n act providing for the employment of one guard 
every eight prisoners at the Anamosa pen i ten t i a ry . . . , 

Took effect by publication, April 4, 1878. 

An act to amend chapter 125, acts of the sixteenth general 
assembly, relating to the bonding of county indebtedness. 

Took effect by publication, March 28, 1878. 

An act entitled an act for the better security of the revenue, 
regulating, the duties of county treasurers, boards of 
supervisors and state treasurer in relation to the same, 
and amending section 912, chapter 3, title VI, of the Code. 

Took effect Ju ly 4, 1878. 

An act to repeal sections 4048, 4049, 4050 and 4051, chapter 
11, title XXIV, of the Code; chapter 69 of the public laws 
of the fifteenth general assembly, and chapter 122 of the 
laws of the sixteenth general assembly, in relation to the 
protection of game, and to enact a substitute in lieu thereof, 

Took effect by publication, March 28, 1878. 

A n act amendatory to section 2, chapter 123, of the acts of 
the sixteenth general assembly, relating to townships and 
incorporated towns and cities, to aid in the construction 
of railroads 

Took effect by publication, March 28, 1878. 

SECS. 

1 
2-4 

1-4 
5 

SECTIONS OF THIS 
W O R K . 

4093-4095 

See 2965-2967 

2956-2960 

2781-2783 
2769 

2677 

2881 

171,173 

3949 

6222, 6223 

876, 377 

1400 

5391-5403 

Repealed by 2081 



SEVENTEENTH GENERAL ASSEMBLY (1878). 1863 

CH. 

163 

164 

165 

166 

167 

168 

169 

171 

172 

173 

174 

176 

183 

184 

TITLE; TIME OF TAKING EFFECT. 

An act to authorize cities of the first class to provide for the 
construction of sewers. Additional to Code, chapter 10, 
title IV, concerning " cities and incorporated towns" . . 

Took effect by publication, March 28, 1878. 

An act to legalize the acknowledgments of deeds by deputy 
clerks of court, county auditors and deputy county au
ditors 

Took effect July 4, 1878. 

An act to repeal section 3849, chapter 2, title XXIV, of the 
Code, and to enact a substitute therefor, and to restore 
capital punishment 

Took effect July 4, 1878. 

An act to amend section 1381, chapter 1, title XI, of the 
Code, providing for the payment of the tuition of pauper 
children 

Took effect by publication, April 5, 1878. 

An act to repeal chapter 156 of the laws of the sixteenth 
general assembly, and to enact a substitute therefor 

Took effect by publication, March 30, 1878. 

An act in relation to evidence in criminal actions. Amend
ing sections 8636 and 4421, and repealing section 4237, and 
part of section 4556, of the Code 

Took effect July 4, 1878. 

An act to amend chapter 47, laws of the sixteenth general 
assembly, in relation to empowering cities to extend their 
corporate limits. Additional to Code, chapter 10, title IV, 
" Of cities and incorporated towns " 

Took effect July 4, 1878. 

An act to amend section 4374 of chapter 24, title XXV, of 
the Code of 1873 

Took effect by publication, March 30, 1878. 

An act to authorize cities, towns and townships to regulate 
the sale of coal oil 

Took effect by publication, April 11, 1878. 

An act to amend chapter 123 of the laws of the sixteenth 
general assembly, relating to taxes in aid of railroads, 
which is entitled " An act to enable townships and incor
porated towns and cities to aid in the construction of rail
roads " 

Took effect by publication, April 3, 1878. 

An act to amend section 6 of chapter 116 of the laws of 
the sixteenth general assembly, the same being " A n act 
relating to cities organized and existing under special 
charters," conferring additional powers, and amending 
the charters of such cities 

Took effect July 4, 1878. 

An act to confer certain powers upon any home for the 
friendless incorporated under the laws of Iowa, in rela
tion to the control and disposition of minor children who 
become inmates thereof 

Took effect by publication, April 6, 1878. 

An act to amend section 1428, chapter 2, title XI, of the 
Code, relating to insane expenses 

Took effect July 4, 1878. 

An act to amend section 240 of chapter 10, title III, of the 
Code 

Took effect July 4, 1878. 

SECS. 

12-20 

SECTIONS OF THIS 
WORK. 

838-844 

8148 

5129 
5132-5150 

2168 

61W 

4886 
5954 
5806 

683-688 

675« 

Repealed by 2496* 

Repealed by 2081 

«08 

8503-3508 

2227-2331 

818 



1864 TABLE OF SESSION LAWS. 

T I T L E ; TIME OF TAKING EFFECT. 

An act amendatory to section 4773 of chapter 2, t i t le XXVI, 
of the Code, relating to the furnishing of supplies for 
the penitentiary 

Took effect by publication, April 4, 1878. 

A n act to amend chapter 40 of the acts of the sixteenth 
general assembly, relating to the additional penitentiary 
a t Anamosa 

Took effect by publication, April 2, 1878. 

An act to provide for the construction and maintenance of 
fishways to enable fish to pass over dams across the rivers 
and streams of the state of Iowa 

Took effect by publication, April 6, 1878. 

SECS. 
SECTIONS OF THIS 

WORK. 

6173 
6224 

6218 

2316-2318 

EIGHTEENTH GENERAL ASSEMBLY (1880). 

T I T L E ; TIME OF TAKING EFFECT. 

An act to amend sections 1, 2 and 3 of chapter 165 of the 
public acts of the seventeenth general assembly of the 
state of Iowa, in relation to capital punishment 

Took effect by publication, February 12, 1880. 

A n act to amend section 2372 of the Code, relative to the 
non-liability for the debts of deceased persons of money 
made payable by mutua l aid and benovolent societies 

Took effect Ju ly 4, 1880. 

A n act to amend section 1120 of the Code of 1873, in rela
tion to publication and distribution of the reports of the 
State Horticultural Society 

Took effect by publication, February 24, 1880. 

An act to amend sections 1719 and 1808 of the Code of 1873, 
in relation to a tie vote of the electors at an election of 
school directors 

Took effect by publication, February 24, 1880. 

SECS. 

An act to amend the law governing the election of directors 
and the powers of boards of directors of independent 
school districts. Amendatory of Code, title XII , chap
ter 9 

Took effect by publication, February 28, 1880. 

A n act to repeal chapter 171 of the acts of the seventeenth 
general assembly 

Took effect by publication, February 28, 1880. 

An act for the punishment of persons for a t tempting to 
break and enter buildings with intent to commit a public 
offense. Additional to chapter 3, title XXIV, Code, con
cerning " offenses against property " 

Took effect J u l y 4, 1880. 

A n act in relation to loaning and management of the per
manent school fund 

Took effect by publication, March 1, 1880. 

An act to amend chapter 28 of the public acts of the fif
teenth general assembly, in relation to the assessment of 
taxes 

1 
2 , 3 

SECTIONS OF T H I S 
WOEK. 

5129 
5132, 5133 

Took effect by publication, March 3, 1880. 

1-3 
4 
5 

6 ,7 

3576 

1681 

2826 
2935 

2936-2942 

5759 

5195 

8020-3028 
3002 
3034 

3023, 3024 

1270 



EIGHTEENTH GENERAL ASSEMBLY (1880). 1865 

CH. T I T L E ; T IME OF TAKING E F F E C T . SECS. 
SECTIONS O F T H I S 

W O R K . 

15 An act to repeal chapter 65 of the public laws of the fif
teenth general assembly, and section 1260 of the Code, 
and enact a substitute therefor, relat ing to the tak ing oi 

1928 

21 

Took effect by publication, March 2, 1880. 

An act amendatory to section 2049 of the Code of 1873, in 
8325 

22 

24 

Took effect Ju ly 4, 1880. 

Took effect Ju ly 4, 1880. 

An act relating to cities organized and existing under spe-
cial,"charters, conferring additional powers, and amending 

{ 1 
1 3 
t 4 

514 
455 
265 
515 

915 

25 

Took effect by publication, March 11, 1880. 

An act to protect keepers of livery and feed stables, and 
3372, 3373 

26 

Took effect Ju ly 4, 1880. 

An act to repeal section 520 of chapter 10 of title IV of the 
Code of Iowa, in relation to cities and incorporated towns, 

715 

27 

Took effect Ju ly 4, 1880. 

An act to repeal section 3769 of the Code and enact a substi
tu te therefor, relating to salaries of judges of the supreme 

5034 

28 

Took effect Ju ly 4, 1880. 

An act to repeal section 8, chapter 123, of the public acts of 
the sixteenth general assembly, in relation to the payment 
of taxes voted in aid of the construction of railroads, and 

Repealed: See 2081 

3271 
81 

Took effect by publication, March 12, 1880. 

An act to amend section 2094 of title XIV, chapter 3, of 

Repealed: See 2081 

3271 

32 

Took effect by publication, March 15, 1880. 

An act grant ing to street railway companies organized 
under the laws of this state the r ight of way over certain 

1947, 1948 

36 

Took effect by publication, March 15, 1880. 

1489,1490 

38 

Took effect Ju ly 4, 1880; 

An act to repeal section 12, chapter 2, t i t le I, of the Code, 
in relation to compensation and mileage of members of 
the general assembly, and compensation of officers and 
employees of the same, and to enact a subst i tute there
for 12 

39 

Took effect Ju ly 4, 1880. 

A n act to protect the dairy interests and for the punishment 
Repealed by 2520 

471 
40 

Took effect Ju ly 4, 1880. 

An act extending the r ight to hold the office of county re-

Repealed by 2520 

471 

45 

Took effect Ju ly 4, 1880. 

A n act requiring boards of supervisors in certain cases to 
pay to cities of the first class a portion of the county 

414 
Took effect by publication, March 17, 1880. 



1866 TABLE OF SESSION LAWS. 

C H . 

46 

47 

60 

51 

52 

53 

55 

56 

57 

58 

59 

60 

63 

63 

T I T L E ; TIME OF TAKING E F F E C T . 

An act to amend section 1, chapter 80, of the acts of the 
sixteenth general assembly, in relation to powers and 
duties of boards of supervisors 

Took effect Ju ly 4, 1880. 

An act repealing chapter 101, acts of sixteenth general as
sembly, and chapter 124, acts of seventeenth general 
assembly, and relating to barbed wire fences, amending 
section 1507 of the Code of 1873 

Took effect Ju ly 4, 1880. 

An act to amend section 925, title VI I , chapter 1, of the 
Code, relating to the vacation of public highways 

Took effect Ju ly 4, 1880. 

An act to enable school districts or district townships to issue 
bonds for the purpose of funding judgment indebtedness 
now existing. Additional to Code, title XI I , chapter 9, of 
the svstem of common schools 

Took effect Ju ly 4, 1880. 

An act to amend section 488 of the Code of 1873, in rela
tion to the use of the highway t ax of incorporated towns 
and cities in certain cases 

Took effect Ju ly 4, 1880. 

A n act to provide tha t lands to be laid out into town or city 
lots shall be free from incumbrance, or tha t security shall 
be given against such incumbrance, and tha t such lots, 
when thus laid out, shall be accurately described relative 
to some established corner of the congressional division 
of which they are a part, and repealing chapter 25 of the 
laws of the fifteenth general assembly, and chapter 63 of 
the laws of the sixteenth general a s s e m b l y . . . . ; 

Took effect by publication, March 20, 1880. 

An act authorizing the construction of sewers for state 
buildings through streets and alleys of incorporated cities, 
or cities acting under special charter 

Took effect by publication, March 20, 1880. 

An act to provide for the extension of the limits of cities of 
the first or second class 

Took effect by publication, March 23, 1880. 

A n act to relieve corporations engaged in manufactur ing 
from double taxation in certain cases 

Took effect Ju ly 4, 1880. 

An act to amend section 2975 of the Code, relat ing to gar
nishment proceedings 

Took effect Ju ly 4, 1880. 

A n act to amend section 1822, chapter 9, title XII , of the 
Code of 1873 

Took effect Ju ly 4, 1880. 

An act to provide for the stereotyping, publishing and sale 
of the supreme court reports, and to repeal sections 155, 
156, 157 and 160, chapter 4, title III , of the Code, and to 
fix the salai-y of the supreme court reporter 

Took effect by publication, March 23, 1880. 

An act to amend section 277, chapter 14, ti t le I I I , of the 
Code, relating to the administration of oaths 

Took effect by publication, March 22, 1880. 

An act to amend section 1717 of the Code, to provide for 
the transfer of funds in the school-house fund unappro
priated to either of the other funds 

Took effect Ju ly 4, 1880. 

SECS. 
SECTIONS O F T H I S 

W O E K . 



EIGHTEENTH GENERAL ASSEMBLY (1880). 1 8 6 7 

T I T L E ; T IME O F TAKING E F F E C T . 

An act to amend chapter 13, title XI I , of the Code, in rela
tion to the state library 

Took effect by publication, March 25, 1880. 

An act to amend section 1900 of the Code, in relation to the 
State Historical Society 

Took effect Ju ly 4, 1880. 

An act to provide a militai'y code, and for the organization 
government and support of the state militia, and to repeal 
chapter 125, laws of seventeenth general assembly 

Took effect by publication, March 26, 1880. 

A n act to regulate the practice of pharmacy and the sale 
of medicines and poisons 

Took effect by publication, March 31, 1880. 

A n act to define and punish frauds upon hotel, inn, board
ing and eating-house keepers 

Took effect Ju ly 4, 1880. 

An act in relation to ju ry trials in cases for violation of or
dinances of cities of second class and incorporated towns . 

Took effect by publication, March 29, 1880. 

An act to amend section 421, chapter 10, t i t le IV, of the 
Code of 1873, relative to incorporated towns 

Took effect by publication, March 29, 1880. 

A n act to empower certain special chartered cities to use for 
school purposes public grounds unused for the purposes 
for which such grounds were originally dedicated or set 
apart 

Took effect by publication, March 22, 1880. 

An act to prohibit the furnishing or giving, or offering to 
give, intoxicating liquors, including ale, wine and beer, to 
voters at or within one mile of the polls on election day 

Took effect Ju ly 4, 1880. 

An act to amend section No. 2741 of the Code, in relation to 
the tr ial and appeal of ordinary actions 

Took effect by publication, March 25, 1880. 

An act to amend chapter 9, title XII , of the Code of 1873, 
by addition thereto, providing for calling, in certain con
tingencies, meetings of school districts 

Took effect by publication, March 25, 1880. 

An act to amend chapter 121, acts of seventeenth general 
assembly, section 1212, Code of 1873, relat ing to drains in 
two or more counties 

Took effect by publication, March 31,1880. 

A n act to give county boards of supervisors the r ight to 
improve the highways in certain cases 

Took effect July 4, 1880. 

An act to authorize cities of the first and second class to 
acquire and dispose of real property in certain c a s e s . . . 

Took effect by publication, March 26, 1880. 

A n act to amend section 10, chapter 70, acts of the six
teenth general assembly, "Re l a t i ng to t he propagation of 
fish' 

Took effect Ju ly 4, 1880. 

A n act to make section 464 of the Code of 1873, as amended, 
applicable to special chartered cities and towns 

Took effect Ju ly 4, 1880. 

SECS. 
SECTIONS O F T H I S 

W O R K . 

3050, 3051 

3065 

1555-1605 

2523-2534 

5468, 5469 

925 

2430-2431 

3948 

2824 

1-7 
8 

1857-1863 
1850 

413 

730 

2306 

923 



1868 TABLE OF SESSION LAWS. 

T I T L E ; T IME OF TAKING E F F E C T . 

A n act to legalize acknowledgments by county auditors, 
deputy county auditors, and deputy clerks of the district 
court 

Took effect by publication, March 27, 1880. 

An act to amend section 831, chapter 1, title VI, of the 
Code of Iowa, in relation to boards of equalization 

Took effect by publication, April 1, 1880. 

An act to repeal section 1798 of the Code, and enacting a 
substitute therefor 

Took effect Ju ly 4, 1880. 

An act to repeal sections 3788 and 3789 of chapter 2, title 
XXIII , of the Code, and to enact a substitute therefor, in 
relation to the compensation of sheriff 

Took effect Ju ly 4, 1880. 

A n act to repeal section 531, chapter 10, ti t le IV, of the 
Code, and to enact a substitute therefor, in relation to 
mayors of cities of the second class 

Took effect by publication, March 31, 1880. 

An act to provide for the further enforcement of chapters 
80 and 188 of the acts of the seventeenth general assem
bly, in relation to the construction and a t tachment of fish-
ways to dams , 

Took effect by publication, April 6, 1880. 

An act to legalize the service of original notices by publica
tion in cases where the petition has not been filed until 
after the publication of the original notice 

Took effect Ju ly 4, 1880. 

An act to authorize railroad companies organized in other 
states to extend their railroads into this state 

Took effect Ju ly 4, 1880. 

An act to amend sections 4248 and 4273, and to repeal sec
tions 4289 and 4293 of the Code, and enact substitutes 
therefor, in relation to evidence before grand juries . . . 

Took effect by publication, April 1, 1880. 

An act repealing section 1, chapter 133, of the acts of the 
seventeenth general assembly, and enacting a substitute 
therefor 

Took effect by publication, April 1, 1880. 

An act to authorize independent school districts or district 
townships to fund their outstanding bonded indebtedness, 
and to provide for the payment of the same 

Took effect by publication, April 3, 1880. 

A n act to repeal section 1361 of the Code, and to enact a 
substitute therefor, in relation to the support of the poor . . 

Took effect by publication, April 1, 1880. 

An act to prevent fraud in the sale of lard in certain cases. 
Took effect by publication, April 2, 1880. 

An act in relation to the formation of independent school 

Took effect Ju ly 4," 1880." 

A n act to authorize cities and towns organized under special 
charters to refund outstanding bonded debt a t a lower 
ra te of interest, and to provide for the payment of the 
same 

Took effect by publication, April 3, 1888. 

SECS. 

i 1 
\ 2 

1 
2 
3 
4 

I 5 ,6 

SECTIONS OF T H I S 
W O R K . 

8143 

1312 
1304 
1311 

2917 

Repealed by 5040 

787 

j Repealed by 
( 19 G. A., ch. 17 

3326 

1978 

5631 
5656 
5672 
5676 

5677, -5678 

2956 

2968-2974 

2148 

5370, 5871 

2919 



EIGHTEENTH GENERAL ASSEMBLY (1880). 1869 

CH. T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

142 

143 

144 

147 

149 

150 

151 

152 

153 

154 

156 

161 

162 

An act to amend sections 1971 and 1974, chapter 6, title XIII , 
of the Code, relating to the duties of county auditors 

Took effect by publication, April 3, 1880. 

An act to repeal chapter 113 of the acts of the seventeenth 
general assembly, and amend section 1802, as amended 
by chapter 27, acts of the fifteenth general assembly— 

Took effect by publication, April 1, 1880. 

An act to amend section 2 of chapter 123 of the acts of the 
sixteenth general assembly, relative to the t ime for pub
lishing notices of election for voting aid to r a i l w a y s . . . . 

Took effect by publication, March 31, 1880. 

An act to repeal section 512, chapter 9, laws of the seven
teenth general assembly, and enact a substi tute therefor, 
and to amend sections 489 and 493 of the Code, as re-
enacted by chapter 9, laws of the seventeenth general as
sembly 

Took effect by publication, April 5, 1880. 

An act to amend section 1114 of the Code, prohibiting 
gambling, horse-racing, and the sale of intoxicating 
liquors at agricultural fairs, so as to apply to state fa i rs . , 

Took effect July 4, 1880. 

An act to provide for leasing the convict labor at the peni
tentiary of the state, and to repeal chapter 110 of the acts 
of the seventeenth general assembly 

Took effect by publication, April 9, 1880. 

An act to repeal section 1579 of the Code, and enact a sub
stitute therefor, to provide for the publication and distri
bution of the school law 

Took effect by publication, April 5, 1880. 

An act to establish a state board of health in the state of 
Iowa, to provide for collecting vital statistics, and to as
sign certain duties to local boards of health, and to punish 
neglect of duties 

Took effect by publication, April 3, 1880. 

A n act providing for appeals from the findings of the com
missioners of insanity, and to amend section 1401 of chap
ter 2, title XI , of the Code 

Took effect July 4, 1880. 

A n act to protect depositors in banks and banking institu
tions, and to punish fraudulent banking 

Took effect by publication, April 3, 1880. 

A n act to equalize the good time tha t may be earned by con
victs at the penitentiaries, amendatory of section 4754 of 
the Code, and of chapter 43 of the general and public 
laws of the fourteenth general assembly, chapter 40 of the 
acts of the sixteenth general assembly, and chapter 187 of 
the acts of the seventeenth general assembly 

Took effect by publication, April 2, 1880. 

An act to provide for an assistant fish commissioner 
Took effect Ju ly 4, 1880. 

An act to further amend section 391 [591], chapter 1, title V, 
of the Code, relating to the election of township officers, 

Took effect Ju ly 4, 1880. 

An act relating to conveyances of real estate'by foreign exec
utors and trustees, and to amend section 2352 of the Code 
of low a 

Took effect by publication, April 7, 1880. 

3146, 3149 

2923 

Repealed: See 2081 

699 
669 
673 

1-5 
6 

1675 

6207, 6208 

2592, 2593 

2558-2582 

2196-2200 
2195 

1824, 1825 

1,3 
3 

6209, 6210 
6154, 6218 

(Repealed by 31 
•j G. A., ch. 155, § 6 

1041, 1043 

3552, 3553 



1870 TABLE OF SESSION L A W S . 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF THIS 

W O R K . 

163 

164 

165 

167 

169 

171 

176 

181 

182 

183 

184 

185 

186 

188 

An act l imiting the amount on which appeal may be taken 
on trials before justices of the peace to the circuit court 
in civil cases 

Took effect Ju ly 4, 1880. 

An act to amend section 1, chapter 152, of the laws of the 
sixteenth general assembly, relative to asylum for feeble
minded 

Took effect by publication, April 3, 1880. 

A n act to amend chapter 72, laws of the seventeenth gen
eral assembly, relating to support of the blind 

Took effect Ju ly 4, 1880. 

An act to repeal section 93 of the Code of 1873, and to en
act a substitute therefor 

Took effect Ju ly 4, 1880. 

A n act to facilitate business wi th railroad and sleeping-car 
companies running or operating sleeping-cars on lines ter
minat ing in this state 

Took effect by publication, April 3, 1880. 

A n act amending chapter 5, title XII , of the Code, relating 
to the Iowa reform school for girls and providing for 
carrying the same into effect, and for permanently locating 
the same at Mitchelh die, Iowa 

Took effect by publication, April 6, 1888. 

An act to repeal section 1722 of the Code of 1873, and to 
provide a substitute therefor, in relation to the meetings of 
boards of school directors in district townships 

Took effect Ju ly 4, 1880. 

An act defining the rights and liabilities of hotel, inn and 
eating-house keepers 

Took effect Ju ly 4, 1880. 

A n act to amend chapter 9 of title X X I V of the Code by 
repealing section 4017 and enacting a substitute therefor, 
and by enacting section 4019^, providing for the protec
tion of sepulchers and the bodies of deceased p e r s o n s . . . . 

Took effect Ju ly 4,1880. 

An act to amend chapter 154 of the acts of the seventeenth 
general assenibty, and section 289 of the Code, relating to 
the bonding of county indebtedness 

Took effect by publication, April 2, 1880. 

A n act to repeal sections 3784, 3793 and 3798 of the Code, 
and section 3, chapter 122, laws of the seventeenth gen
eral assembly, and enacting substitutes therefor, relating 
to salaries of clerk of district and circuit courts, county 
treasurer and county auditor, and defining certain of 
their duties 

Took effect Ju ly 4, 1880. 

A n act to regulate and limit the amount of at torneys ' fees 
tha t may be taxed in suits on wri t ten contracts stipulat
ing for attorneys' fees in certain cases 

Took effect Ju ly 4, 1880. 

An act to require railroad companies holding lands by gran t 
to place evidence of their title to such lands on record. 

Took effect Ju ly 4, 1880. 

An act amending section 6 of chapter 70 of the laws of the 
fifteenth general assembly, relating to the liability of 
owners of stock for damage done by domestic animals 
running at large; and for the punishment of persons un
lawfully relieving stock from distraint 

Took effect Ju ly 4, 1880. 

1 
2 

3-5 

4824 

Repealed by 2709 

2763 

107 

2101, 2102 

2747, 2748 

2831 

8374, 8375 

5338 
5331 

876, 377 

5086 
6067 

6072-5074 

4159-4163 

3119. 3130 

6255, 2256 



EIGHTEENTH GENERAL ASSEMBLY (1880). 1 8 7 1 

T I T L E ; TIME OF TAKING E F F E C T . 

An act in relation to the jurisdiction of mayors of cities of 
the second class and incorporated towns, with reference 
to violation of city ordinances 

Took effect by publication, April 3, 1880. 

An act to amend section 798 of t i t le VI , chapter 1, of the 
Code, relating to exemptions for plant ing and cul t ivat ing 
forest and fruit trees 

Took effect by publication, April 6, 1880. 

An act to provide for the condemnation of real estate for 
channels and ditches for the drainage and better protec
tion of the r ight of way and road-bed of railroads 

Took effect by publication, April 7, 1880. 

An act relating to taxes voted in aid of the construction of 
railways under chapter 123 of the acts of the s ixteenth 
general assembly, and chapter 125 of the acts of the seven
teenth general assembly of the state of Iowa, and supple
mental thereto 

Took effect by publication, April 6, 1880. 

An act to amend chapter 156, laws of the seventeenth gen
eral assembly, relative to the protection of game 

Took effect Ju ly 4, 1880. 

An act making appropriations for the Iowa state l i b r a r y . . . 
Took effect Ju ly 4, 1880. 

An act to amend sections 181 and 3777 of the Code, relat ing 
to duties and compensation of short-hand reporters 

Took effect Ju ly 4, 1880. 

An act to repeal part of section 4783 of chapter 167 of the 
public acts of the seventeenth general assembly, and en
acting a substi tute therefor, fixing the compensation of 
the officers of the penitentiary 

Took effect by publication, April 6, 1880. 

An act to amend chapter 6 of the laws of the s ixteenth gen
eral assembly, and providing for one or more assessors, 
not to exceed three, in incorporated cities having ten thou
sand inhabitants or over 

Took effect by publication, April 3, 1880. 

An act to regulate mines and mining, and to repeal an act 
therein named 

Took effect Ju ly 4, 1880. 

An act to amend sections 1 and 3, chapter 98, laws of the 
seventeenth general assembly, relat ing to the Inst i tut ion 
for the Deaf and Dumb 

SECS. 

I 1 

Took effect by publication, April 9, 1880. 

A n act to consolidate the office of the register of the s ta te 
land office wi th the office of secretary of state 

Took effect Ju ly 4, 1880. 

An act to repeal section 3818 of the Code, in relation to the 
payment of witnesses for the defendant in criminal cases, 
and to enact a substitute therefor 

Took effect J u l y 4, 1880. 

An act to amend chapter 1 of title IX of the Code of 1873, 
creating double liability of stockholders or shareholders in 
corporations organized under said chapter 1 aforesaid, for 
the purpose of transacting a banking business, buying or 
selling exchange, receiving deposits of money or discount
ing notes 

Took effect by publication, April 6, 1880. 

SECTIONS OF T H I S 
W O R K . 

693 

1272 

1924-1927 

Repealed by 2081 

5392,5393 

3061 

227 
5029 

6183 

628,529 

Repealed by 2467 

2776,2777 

110-114 

6095 

1646-1648 



1872 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF THIS 

W O R K . 

209 An act to repeal section 2831 of the Code of 1873, and enact 
4038 

210 

Took effect Ju ly 4, 1880. 

An act to secure policy-holders in fire insurance companies 
from unj List forfeitures of policies 1729-1731 

911 

Took effect Ju ly 4, 1880. 

An act relating to insurance and fire insurance companies . . 1732-1734 
Took effect Ju ly 4, 1880. 

NINETEENTH GENERAL ASSEMBLY (1882). 

T I T L E ; TIME OF TAKING E F F E C T . 

An act to amend chapter 114 of the acts of the sixteenth 
general assembly, relating to the submission of amend
ments to the constitution to a vote of the people 

Took effect by publication, February 14, 1882. 

An act to repeal section 2155 of the Code, relating to limited 
partnerships, and enacting a substitute therefor 

Took effect by publication, February 17, 1882. 

An act to amend chapter 194, laws of the eighteenth general 
assembly, relative to making appropriations for the Iowa 
state library 

Took effect by publication, February 18, 1882. 

An act to authorize cities of the first and second class and 
incorporated towns to change their corporate names, and to 
prescribe the manner in which such change may be made 

Took effect by publication, February 23, 1882. 

An act to amend section 3864 of the Code of 1873, in relation 
to the penalty for at tempts to produce a miscarr iage. . 

Took effect Ju ly 4, 1882. 

boards of directors to set out trees on An act requiring 
school grounds 

Took effect by publication, March 1, 1882. 

An act to amend chapter 143 of the acts of the sixteenth 
general assembly, entitled " A n act to provide for estab-
ing superior courts in cities of a certain grade, relating to 
cities and incorporated towns " 

Took effect by publication, March 4, 1882. 

An act to repeal part of section 521, title IV, chapter 10, of 
the Code, and enact a substitute therefor, relating to the 
election of aldermen in cities of the first class 

Took effect by publication, March 3, 1882. 

An act to amend chapter 159, section 3, acts of 1876, in rela
tion to the print ing and distribution of public documents . 

Took effect Ju ly 4, 1882. 

An act to repeal section 487 of the Code, and enact a substi
tu te in lieu thereof, in relation to poll tax 

Took effect by publication, March 7, 1882. 

An act relating to the trial of equitable actions, amending 
section 2742, chapter 9, title XVII , of the Code of Iowa, as 
amended by chapter 145 of the laws of the seventeenth 
general assembly 

Took effect by publication, March 10, 1882. I 

SECS. 

1,3 
3 

1,2 
3 ,4 

5 
6 

7,8 

SECTIONS OF T H I S 
W O R K . 

60 
63 

3338 

3061 

607-612 

5163 

2837, 2838 
2860 

763, 764 
769, 770 

777 
779 

781, 782 
784 

716 

Repealed by 136« 

667 

3949 



NINETEENTH GENERAL ASSEMBLY (1882). 1 8 7 3 

TITLE ; TIME OF TAKING E F F E C T . 

An act to insure the better education of practit ioners of 
dentistry in the state of Iowa 

Took effect Ju ly 4, 1882. 

An act requiring the cost of paving street and alley in ter
sections in Fcertain cities to be paid out of a general 
paving fund, and authorizing the levy oft a special t ax 
therefor '. 

Took effect by publication, March 10, 1882. 

A n act to repeal chapter 152 of the acts of the sixteenth 
general assembly, and chapter 164 of the acts of the eight
eenth general assembly, and to provide for the establish
ment and maintenance of the Insti tution for Feeble-minded 
Children a t Glenwood 

Took effect by publication, March 11, 1882. 

An act to provide for the construction of levees by amend
ing sections 1207, 1208, 1209, 1210 and 1211 of chapter 2, 
title X, of the Code of 1873, and chapter 140 of the laws 
of the sixteenth general assembly, and chapter 121 of the 
laws of the seventeenth general assembly, and chapter 85 
of the laws of the eighteenth general assembly, relat ing 
to drains, ditches and water-courses 

Took effect by publication, March 14, 1882. 

An act to amend section 890 of the Code, relating to the re
demption of t a x sales 

Took effect Ju ly 4, 1882. 

An act to repeal section 1739 of the Code of 1873, and to 
enact a substitute therefor, in relation to the duties of the 
president of the board of school directors 

Took effect Ju ly 4, 1882. 

An act to amend section 3072, chapter 2, title XVII I , of the 
Code, relating to exemptions 

Took effect Ju ly 4, 1882. 

An act to amend section 1717 of chapter 9, title XII , of the 
Code of Iowa, so as to enable the board of directors of 
district townships to procure highways to school-house 
sites 

Took effect by publication, March 12, 1882. 

An act to repeal section 2 of chapter 38 of the laws of t he 
eighteenth general assembly, in relation to compensation 
of officers and employees of the general assembly, and to 
enact a substitute therefor 

Took effect by publication, March 14, 1882. 

An act authorizing boards of supervisors to appropriate 
amounts received as insurance thereon in reconstructing 
public buildings destroyed by fire, wind or l igh tn ing . . 

Took effect by publication, March 14, 1882. 

An act to increase the number of circuit judges in each cir
cuit of this state containing a city having a population in 
excess of twenty- two thousand and three hundred, and to 
provide for the election of said judges 

Took effect Ju ly 4, 1882. 

An act in relation to the exemption of sewing machines 
from execution and a t tachment 

Took effect Ju ly 4, 1882. 

An act to enable townships, incorporated towns and cities^ 
including cities acting under special charters, to aid iii 
the construction of county bridges in certain cases . . . . 

Took effect by publication, March 15, 1882. 
VOL. 11 — 118 

SECS. 
SECTIONS OF THIS 

W O R K . 

1-6 
7 
8 

9,10 
11 

2535-2545 

741-745 

2709-2723 

1845-1850 
1852 
1854 

1855,1856 
1858-1863 

1375 

2854 

4297 

2833 

18 

415 

i Repealed: 
: See 233,235 

4304 

407-412 



1874 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF T H I S 

W O R K . 

80 1424 

89 

Took effect Ju ly 4, 1882. 

An act grant ing additional powers to cities organized un-
731-739 

90 

Took effect by publication, March 22, 1882. 

An act authorizing cities acting under special charters to 
cause land on which there is stagnant wat, r to be filled 
up or drained, and providing for the collection of such 

926, 937 

91 

Took effect by publication, March 17, 1882. 

A n act to amend chapter 83 of the acts of the seventeenth 
general assembly, amendatory of section 4785 of the Code, 

6185 

92 

Took effect by publication, March 22, 1882. 

An act to increase the support fund of the girl's depar tment 
2749, 2750 

94 

Took effect by publication, March 17, 1882. 

A n act to repeal chapter 115, laws of the eighteenth gen
eral assembly, relating to compensation of sheriffs, and to 

5040-5063 

100 

Took effect by publication, March 21, 1882. 

An act to amend sections 2253 and 2266 of the Code, in 
relation to the appointment and powers of guardians of 
non-resident idiots, lunatics, and persons of unsound 

1 1 3444 

102 

Took effect by publication, March 21, 1882. 

An act providing for the cancellation of taxes voted to aid 

1 1 3457 

Repealed by 2081 

460 461 
108 

Took effect by publication, March 22, 1882. 

An act enabling county treasurers to pay outstanding war-

3457 

Repealed by 2081 

460 461 

104 

Took effect by publication, March 22, 1882. 

An act to amend section 1324, chapter 6, t i t le 10, of the Code 
2103 

105 

Took effect by publication, March 22, 1882. 

An act to amend section 1, chapter 203, laws of the eight
eenth general assembly, relating to the Inst i tut ion for 

2776, 2777 

109 

Took effect by publication, March 22, 1882. 

An act to amend section 936 of the Code of 1873, relat ing to 
1426 

110 

Took effect Ju ly 4,1882. 

An act to repeal section 390 of the Code, chapter 6 of the 
laws of the sixteenth general assembly, chapter 201 of 
the laws of the eighteenth general assembly, and to enact 
a substitute therefor, in relation to the election of asses-

528 

113 

Took effect Ju ly 4, 1882. 

A n act to further diminish liability to railroad accidents, 
and to punish interference with, and injury to, railroad 

5204-5307 

113 

Took effect Ju ly 4, 1882. 

An act to amend section 1, chapter 194, of the laws of the 
eighteenth general assembly, entitled an act making ap-

8061 
Took effect by publication, March 23, 1882. 



NINETEENTH GENERAL ASSEMBLY (1882). 1 8 7 5 

T I T L E ; TIME OF TAKING E F F E C T . SECS. 

An act to repeal section 573 of the Code, and enact a sub
stitute therefor, in relation to the t ime of holding general 
elections 

Took effect Ju ly 4, 1882. 

An act to provide for the appointment and salary of a deputy 
clerk of the supreme court 

Took effect by publication, March 23, 1882. 

An act to include all the territory of an incorporated city 
or town within the independent school district, or dis
tricts, now existing or hereafter to be formed 

Took effect by publication, March 23, 1882. 

An act to amend section 1, chapter 47, of the acts of the 
fifteenth general assembly, in relation to crossing high
ways 

Took effect by publication, March 23, 1882. 

An act to repeal chapter 153 of the laws of the n in th gen
eral assembly, and to amend section 1 of chapter 167 of 
the laws of the eighteenth general assembly 

Took effect Ju ly 4, 1882. 

An act to provide for filling vacancies in offices of incorpo
rated towns 

Took effect by publication, March 23, 1882. 

An act to provide for the publication of city and town ordi
nances in book or pamphlet form, and for the taking effect 
thereof 

Took effect by publication, March 23, 1882. 

An act to authorize incorporated towns and cities to pro
cure and donate to railway companies sites for depots, 
machine shops and other buildings. . 

Took effect by publication, March 28, 1882. 

A n act to amend section 463 of the Code of 1873, relat ing to 
sales of liquors in cities and incorporated towns 

Took effect Ju ly 4, 1882. 

A n act to amend sections 4, 10, 11 and 12 of chapter 75 of 
the acts of the eighteenth general assembly, in relation to 
the practice of pharmacy and the sale of medicine and 
poisons 

Took effect by publication, March 18, 1882. 

An act amending section 3 of chapter 151, acts of t he eight
eenth general assembly, relating to fees of clerks of dis
trict and circuit courts 

Took effect by publication, March 23, 1882. 

An act to repeal sections 3201 and-8202 of the Code of 1873, 
and to provide a substitute therefor, in relation to petitions 
and arguments for rehearing in the suoreme court 

Took effect by publication, March 23, 1882. 

An act to amend section 8 of chapter 77, acts of the seven
teenth general assembly, making the railroad commission
ers' tax pavable directly into the state t reasury 

Took effect by publication, March 23, 1882. 

An act to amend chapter 183 of the acts of the eighteenth 
general assembly, relating to the bonding of county in
debtedness 

Took effect by publication, March 23, 1882. 

An act to enable boards of directors of independent school 
districts to insure school property 

Took effect by publication, March 23, 1882. 

SECTIONS O F T H I S 
W O R K . 

1020 

1238 
5026 

1 
3-4 

2920, 2921 

1930 

107 

704-706 

661 

637, 688 

632 

2526 
2532-2534 

2560 

4431. 4432 

Repealed: See 2028a 

376, 377 

2836 



1876 TABLE OF SESSION LAWS. 

C H . 

150 

T I T L E ; TIME OF TAKING E F F E C T . 

An act to amend certain sections of chapter 5, title XII , 
Code of 1873, relating to the time of holding pupils in the 
girls' department of the Iowa reform school 

Took effect by publication, May 2, 1882. 

An act to repeal sections 3786 and 3815 of the Code of Iowa, 
relating to the payment of fees into the county treasury, 
and to enact a substitute therefor 

Took effect by publication, March 23, 1882. 

An act to amend section 3764 of the Code, relative to com
pensation of state printer 

Took effect by publication, March 23, 1883. 

An act authorizing cities of the second class to erect and 
maintain city jails 

Took effect by publication, March 23, 1882. 

An act providing for the taxation of certain property for 
road purposes 

Took effect Ju ly 4, 1882. 

SECS. 
SECTIONS O F T H I S 

W O R K . 

2741-2743 

5038, 5091 
5092 

Repealed: See 136a 

792 

An act to repeal section 3791 of the Code of 1873, and to 
enact a substitute therefor, relating to the compensation 
of members of boards of supervisors 

Took effect July 4, 1882. 

An act to amend chapter 111 of the laws of the eighteenth 
general assembly, in relation to the restoration of territory 
in school districts 

Took effect Ju ly 4, 1882. 

An act to amend sections 1774 and 1776 of the Code, in re
lation to the duties and compensation of county superin
tendents of schools 

Took effect July 4, 1882. 

An act to divide the state into eleven congressional districts, 
and to provide for the election of congressmen there
under 

Took effect Ju ly 4, 1882. 

An act to amend section 438, title IV, chapter 10, of the 
Code, relating to the abandonment of the charters of cities 
and acting under special charters, providing for the t e rm 
of office of its officers, and the validity of certain ordi 
nances thereof after such abandonment 

Took effect by publication, March 29, 1882. 

An act to repeal chapter 81, laws of the seventeenth general 
assembly, and to enact a substitute therefor, relat ing to 
support of convicts in the additional penitentiary 

Took effect by publication, March 25, 1882. 

An act to amend section 1675 of the Code, and to repeal sec
tion 1676 of the Code, as amended by chapter 72 of the 
acts of the seventeenth general assembly and chapter 165 
of the acts of the eighteenth general assembly, and to 
enact a substitute therefor 

Took effect by publication, March 25, 1882. 

An act to create a state educational board of examiners, 
and to encourage training in the science and art of teach-

Took effect July 4, 1882. 

An act empowering cities under special charters to establish 
boards of health 

Took effect by publication, March 28, 1882. 

13, 14 

677 

5065 

2917 

2894 
2892 

1122, 1123 

691 

6231 

2762, 3763 

2598-2600 

961-979 



TWENTIETH GENERAL ASSEMBLY (1884). 1877 

CH. TITLE; TIME OF TAKING EFFECT. SECS. SECTIONS OF THIS 
WORK. 

169 An act to provide for the taxation of leasehold estates in 
2651-2657 

170 

Took effect by publication, March 28, 1882. 

An act to prevent and punish the adulteration of articles of 
food, drink and medicine, and the sale thereof when 

5364-5369 

.74 

Took effect July 4, 1882. 

An act to amend section 1862 and to repeal section 1865 of 
8018 

175 

Took effect by publication, April 4, 1882. 

An act in relation to the reports of public officers and insti
tutions, and to provide for printing and distributing public 

Repealed by 136a 
Took effect July 4, 1882. 

Repealed by 136a 

TWENTIETH GENERAL ASSEMBLY (1884). 

T I T L E ; TIME OF TAKING E F F E C T . 

An act to provide for the appointment of marshals in cities 
of the first class 

Took effect by publication, February 28, 1884. 

An act to repeal section 1555, chapter 6, ti t le XI , of the Code, 
and to enact a substitute therefor, relat ing to intoxicat ing 
liquors 

Took effect Ju ly 4, 1884. 

A n act to protect and preserve the fish in the permanent 
lakes and ponds within the state of Iowa 

Took effect by publication, March 8, 1884. 

An act to amend section 1 of chapter 104 of t he laws of 
the seventeenth general assembly, relating to m u t u a l in
surance companies 

Took effect by publication, March 11, 1884. 

An ac t authorizing boards of supervisors to purchase, keep 
up and maintain bridges over s treams dividing their re
spective counties 

Took effect by publication, March 19, 1884. 

An act to amend section 4746 of the Code, relative to te rm 
of office of the warden of the penitentiary a t Fort Madi-

Took effect by publication, March 19, 1884. 

An act increasing the number of circuit judges in the second 
judicial district of the state 

Took effect Ju ly 4, 1884. 

A n act in relation to the sixth judicial circuit of the state, 
subdividing the same, providing for the appointment and 
election of judges of the circuit courts therein, and defin
ing the powers and duties thereof 

Took effect by publication, March 19, 1884. 

A n act grant ing additional powers to certain cities of the first 
class, with reference to the improvements of streets, high
ways, avenues or alleys, and to provide a system for pay
ment therefor , 

Took effect by publication, March 18, 1884. 

SECS. 
SECTIONS O F T H I S 

W O R K . 

799, 800 

2416 

6406-5411 

1723 

1525, 1526 

6146 

Repealed: 
>~ See 233, 235 

824-889 



1878 TABLE OF SESSION L A W S . 

CH. 

21 

22 

24 

25 

27 

28 

45 

64 

65 

66 

67 

170 

72 

T I T L E ; T IME OF TAKING E F F E C T . 

An act to regulate mines and mining, and to repeal chapter 
202 of the acts of the eighteenth general assembly 

Took effect by publication, March 20, 1884. 

An act to amend section 1061, title IX, chapter 1, of the Code 
of 1873 

Took effect by publication, April 2, 1884. 

An act to exempt from judicial sale the pension money paid 
to any person by the United States government, and cer
tain of the proceeds and accumulations thereof 

Took effect by publication, March 28, 1884. 

An act to provide for the erection and maintaining of sta
tion-houses and connections a t the points of intersections 
or crossing of two or more railroads 

Took effect by publication, March 28, 1884. 

An act grant ing additional powers to certain cities of the 
first class, with reference to the construction of sewers, 
and to provide for the payment of the cost of the same, 
and to amend chapter 162 of t he acts of the seventeenth 
general assembly 

Took effect by publication, March 28, 1884. 

An act to repeal section 1621 of the Code of 1873 (chapter 
4, title XII), and to enact a substitute therefor, relating to 
a course of s tudy for the State Agricultural College 

Took effect July 4, 1884. 

An act to provide for the assessment and taxat ion of lands 
within the state of Iowa granted to railroad companies 
or corporations which have become earned but not pat
ented 

Took effect Ju ly 4,1884. 

An act to indemnify sheriffs in the service of writs of at
tachment. Amendatory of Code, chapter 1, title XVII I . 

Took effect Ju ly 4, 1884. 

An act to amend section 368, chapter 7, title IV, Code of 
1873, relating to the compensation of surgeons or phy
sicians in coroners' inquests , 

Took effect Ju ly 4, 1884. 

An act to amend chapter 74, laws of the eighteenth general 
assembly 

Took effect by publication, March 28, 1884. 

An act to amend section 1384 (chapter 2, title XI) of the Code 
of Iowa, in relation to care for the insane 

Took effect Ju ly 4, 1884. 

An act to amend section 2 of chapter 156 of the laws of the 
seventeenth general assembly, as amended by chapter 193 
of the laws of the eighteenth general assembly, in rela 
tion to the protection of game 

Took effect Ju ly 4, 1884. 

An act to provide a fund from which to pay for sheep or 
other domestic animals killed or injured by dogs 

Took effect Ju ly 4, 1884. 

An act to provide for selling, leasing and patent ing the 
lands belonging to the Iowa State Agricultural College and 
Farm. [Amends ch. 117, acts 10th G. A., and repeals ch. 
71, acts 15th G. A.] 

Took effect by publication, April 2, 1884. 

SECS. 
SECTIONS O F THIS 

W O R K . 

2449-2467 

1611 

4305-4307 

2094, 2095 

845, 846 

2671 

1282-1384 

4195-4199 

503 

1563 
1567 
1599 
1575 
1606 

2171 

5393 

2288-2393 

2643-2650 



TWENTIETH GENERAL ASSEMBLY (1884). 1879 

C H . 

73 

74 

76 

77 

78 

79 

80 

93 

94 

102 

103 

104 

105 

106 

115 

119 

T I T L E ; TIME OF TAKING E F F E C T . 

A n act to amend section 1, chapter 105, laws of t he nine
teenth general assembly, relating to the Inst i tut ion for the 
Deaf and Dumb 

Took effect by publication, March 29, 1884. 

An act providing for the election of assessor for s tate and 
county purposes in cities organized and existing under 
special charters 

Took effect by publication, March 29, 1884. 

A n act to amend section 1604, and to repeal and provide a 
substitute for section 1605, of chapter 3, t i t le XI I , of the 
Code, in relation to the trustees of the State Agricul tural 
College 

Took effect by publication, April 2, 1884. 

An act to amend section 2009 (chapter 6, t i t le XVII) of the 
Code of 1873, in relation to the t ru th of r e tu rn of notices 
served on patients in hospitals for the insane 

Took effect by publication, April 3, 1884. 

An act to prohibit the selling or giving of fire-arms to minors 
Took effect by publication, April 3, 1884. 

An act to amend chapter 95 of laws of s ixteenth general 
assembly 

Took effect by publication, April 3, 1884. 

An act to amend chapter 147 of the acts of the nineteenth 
general assembly, relating to the bonding of county in
debtedness 

Took effect by publication, April 3, 1884. 

An act to prevent gambling by means of fictitious contracts 
for the buying or selling of grain or other produce on 
margins, and to provide a punishment therefor 

Took effect Ju ly 4, 1884. 

A n act relating to a change of the place of tr ial of civil ac
tions, amending section 2590 of the Code of Iowa 

Took effect Ju ly 4, 1884. 

An act to amend section 4037 of the Code of 1873, relat ing to 
the soread of small-pox 

TOOK effect Ju ly 4, 1884. 

A n act to prohibit the use of barb wire in inclosing public 
grounds 

Took effect Ju ly 4, 1884. 

A n act concerning bells and steam whistles on locomotives. 
Took effect Ju ly 4, 1884. 

An act to protect all citizens in their civil and legal r ights . 
Took effect Ju ly 4, 1884. 

An act to amend section 882, chapter 9, t i t le IV, Code of 
Iowa, relative to the division of townships 

Took effect by publication, April 3, 1884. 

An act making appropriation for the better support of the 
state university in the several depar tments and chairs, 
and in aid of the income fund and for the development of 
the institution 

Took effect by publication, April 4,1884. 

A n act to amend section 120 of chapter 8, title II , Code of 
1873 (in reference to the executive council), relat ing to 
the providing of supplies for state officers 

Took effect by publication, April 4, 1884. 

SECS. 
SECTIONS OF T H I S 

W O R K . 

2777 

917, 918 

2630, 2631 

8814 

6384, 5385 

682 

876, 377 

6349, 5350 

8795 

5360 

2839-2841 

2003, 2004 

5386, 5387 

619 

156 



1880 TABLE OF SESSION LAWS. 

T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

An act to authorize township trustees to employ attorneys 
in certain cases 

Took effect by publication, April 4, 1884. 

A n act to amend section 3948 of the Code, to punish the ac
ceptance of bribes by marshals, deputy marshals, police
men and other police officers of cities and towns 

Took effect Ju ly 4, 1884. 

An act to provide for the distribution of funds by the as
signees of insolvents 

Took effect Ju ly 4, 1878. 

An act to repeal section 1 of chapter 60 of the acts of the 
eighteenth general assembly, in relation to the publica
tion of the supreme court reports, and to enact a substi
tu te therefor 

Took effect Ju ly 4, 1884. 

An act to amend section 2578 of the Code of 1873, relating 
to the foreclosure of mortgages and other liens on real 

Took effect July 4,1884. 

An act to amend section 1121, chapter 3, title IX, of the 
Code of 1873, relative to the annual appropriation to the 
State Horticultural Society 

Took effect July 4, 1884. 

An act to create a bureau of labor statistics, and to provide 
for the appointment of a commissioner of said bureau, 
and to define his duties and term of office 

Took effect by publication, April 5, 1884. 

A n act authorizing actions against railroad companies to be 
brought in the name of the state upon recommendation 
of the board of railroad commissioners 

Took effect by publication, April 8, 1884. 

An act to provide for the publication of the annual proceed
ings of the Iowa Improved Stock Breeders' Associa
tion 

Took effect by publication, April 8, 1884. 

An act for union railway depot. [Additional to Code, ch. 
10, title VJ 

Took effect by publication, April 9, 1884. 

An act providing for the care and management of the new 
capitol 

Took effect by publication, April 9, 1884. 

A n act to repeal sections 4013 and 4016 of the Code and to 
enact substitutes therefor, relating to houses of ill-fame 
and to prostitution, and to enact an additional provision 
relating to houses of ill-fame and prostitution and lewd 
ness 

Took effect Ju ly 4, 1884. 

An act to amend chapter 6, t i t le XI, of the Code, relating to 
intoxicating liquors, and to provide additional penalties 
for violations of the provisions of said chapter and the 
amendments thereto 

Took effect Ju ly 4, 1884. 

An act relating to sidewalks on h ighways . 
Took effect by publication, April 9, 1884. 

1 
2-4 

1 
2-8 

9-12 
13 
14 

15,16 

527 

5254 

8300, 3301 

196 

8783 

1682 

2439-2444 

2047, 2048 

1683, 1684 

2090-2093 

146a 

5322 
5825-5327 

2361 
Repealed by 22 G. A., 

ch. 71, «• 20 
2380-2884 

2408 
2410 

2413, 2414 

1459, 1460 



TWENTIETH GENERAL ASSEMBLY (1884). 1881 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS O F T H I S 

W O R K . 

151 An act relating to parks in cities and towns and to authorize 
the election of commissioners, and levy a special tax 

653-659 
Took effect by publication, April 11, 1884. 

153 An act to change the name of the reform schools to indus-
2724 

Took effect by publication, April 10, 1884. 

158 An act to amend section 4, chapter 47, of the acts of the six
teenth general assembly, relating to extension of city 

586 
Took effect by publication, April 11, 1884. 

159 An act to repeal chapter 123 of the laws of the sixteenth gen
eral assembly, and chapters 87 and 173 of the laws of the 
seventeenth general assembly, and chapter 192 of the laws 
of the eighteenth general assembly, and chapter 102 of the 
laws of the nineteenth general assembly, in relation to taxes 

2081-2089 
Took effect by publication, April 9, 1884. 

162 An act to provide for the erection of monuments to deceased j Repealed b y 
| 2 1 G . A . , c h . 62, § 4 Took effect Ju ly 4, 1884. 

j Repealed b y 
| 2 1 G . A . , c h . 62, § 4 

163 2005, 2006 
Took effect Ju ly 4, 1884. 

168 An act to regulate admission to practice as a t torneys and 
280-288 

Took effect Ju ly 4, 1884. 

173 An act to amend sections 10 and 12 of chapter 151, laws of the 
2567, 2569 

Took effect by publication, April 10, 1884. 

175 An act to amend chapter 58, acts of the seventeenth general 
383 

Took effect by publication, April 11, 1884. 

178 An act to provide for the burial of honorably discharged 
soldiers, sailors or marines who may hereafter die with
out leaving means sufficients to defray funeral expenses, 
and to provide headstones to mark their graves 

Took effect Ju ly 4, 1884. 
430-422 

179 An act to protect subcontractors for labor performed and 
material furnished for public buildings and improvements 

Took effect Ju ly 4, 1884. 
3326-3329 

181 An act in relation to the fourth judicial circuit of the s ta te ; 
subdividing the same; providing for the election of circuit 
judges therein, and defining their powers and d u t i e s . . . . 

Took effect Ju ly 4,1884. 
Superseded b y 235 

182 An act to amend chapter 28 of the acts of the fifteenth gen 
eral assembly, amending section 796 of the Code of 1873.. 1270 

Took effect Ju ly 4, 1884. 

183 An act amending sections 2086 and 2087 of the Code of 
1873, relating to the assignment of non-negotiable instru-

8262, 3263 
Took effect Ju ly 4, 1884. 

8262, 3263 

184 An act in relation to attorneys' fees in parti t ion cases of 
4532,4533 

Took effect Ju ly 4, 1884. 
4532,4533 



1882 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF T H I S 

W O R K . 

185 An act to provide for the inspection and to regulate the sale 
of petroleum and its products, and to repeal chapter 172 
of the acts of the seventeenth general assembly and section 
3901 of the Code 2483-2496 

186 

Took effect by publication, April 18, 1884. 

An act in relation to ditches, drains, levees, embankments 
and changes in water-courses, and amendatory to chapter 
2, title X, of the Code 1864-1867 

187 

Took effect by publication, April 19, 1884. 

An act to change the name of the additional penitentiary at 
Anamosa; provide for a matron for the female convicts 
thereof; to authorize the purchase of certain lands; to 
provide for the house rent of the deputy warden, and to 

6213,6214 

1878-1887 

188 

Took effect by publication, April 17, 1884. 

An act to regulate and provide for the construction of tile 
and other underground drains through the lands of an-

6213,6214 

1878-1887 

189 

Took effect by publication, April 18,1884. 

An act for the appointment of a state veterinary surgeon 
2294-2302 

190 

Took effect by publication, April 19, 1884. 

An act to authorize railway corporations to condemn lands 

{ S 

1907 

191 

Took effect by publication, April 18, 1884. 

An act making an appropriation for the state library and 
providing assistants for the librarian and for the compen-

{ S 3061 

192 

Took effect by publication, April 18, 1884. 

A n act in relation to powers and duties of mayors of cities 

{ S 5016 

710-713 

193 

Took effect by publication, April 18, 1884. 

An act to provide for the investment of the endowment 
fund of the Iowa State Agricultural College and F a r m . . . 2659-2667 

194 

Took effect by publication, April 18, 1884. 

A n act to repeal sections 857, 865 and 866 of the Code, and 
enact substitutes therefor, providing for semi-annual col
lection of t axes ; also to amend sections 871, 873, 883 and 
914 of the Code, and section 1 of chapter 79 of the acts 

f 1 
2 
3 
4 
5 
6 

1339, 1347, 1348 
1353 
1355 

195 

Takes effect, by special provision of section 8 thereof, the 
second Monday in November, A. D. 1884. 

An act to repeal section 4018, chapter 9, title XXIV, of the 

f 1 
2 
3 
4 
5 
6 

1368 
1402 
1361 

5329 

197 

Took effect Ju ly 4, 1884. 

An act repealing section 804, and amending section 307, of 
chapter 2, t i t le IV, of Code, on publishing proceedings of 

428 

200 

Took effect Ju ly 4, 1884. 

(4-18 

1467, 1468 
1500 

9,03 

Took effect Ju ly 4, 1884. (4-18 1469-1483 

2139, 2140 
Took effect Ju ly 4, 1884. 



TWENTY-FIRST GENERAL ASSEMBLY (1886). 1883 

TWENTY-FIRST GENERAL ASSEMBLY (1886). 

^H. T I T L E ; T IME OF TAKING E F F E C T . SECS. SECTIONS O F T H I S 
W O R K . 

1 An act to provide for the teaching and s tudy of physiology 
and hygiene with special reference to the effects of alco
holic drinks, st imulants and narcotics upon the human 
system, in the public schools and educational institutions 

2884-2886 

2 

Took effect Ju ly 4, 1886. 

An act to amend chapter 24 of the acts of the nineteenth 
763 

4 

Took effect by publication, February 18, 1886. 

An act to repeal the first subdivision of section 2193 of the 
Code, and to enact a substitute therefor, relat ing to mar-

3384 

10 

Took effect by publication, February 20, 1886. 

2168 

13 

Took effect Ju ly 4, 1886. 

An act to enable cities to aid in the construction of high
way bridges over navigable boundary rivers of the state 

751-754 

14 

Took effect March 2, 1886. 

An act to amend chapter 58 of the acts of the seventeenth 
general assembly, relating to the refunding of outstand
ing bonded debt of counties, cities and towns a t lower 

883 

15 

Took effect Ju ly 4, 1886. 

An act to amend section 3791 of t he Code of Iowa, relat ing 
5065 

20 

Took effect Ju ly 4, 1886. 

An act to authorize the creation and provide for the opera
tion of tribunals of voluntary arbitration to adjust indus-

4668-4680 

22 

Took effect Ju ly 4, 1886. 

A n act to amend chapter 80 of the acts of the twent ie th 
general assembly, relating to the bonding of county in-

376, 377 

29 

Took effect by publication, March 18, 1886. 

An act to amend subdivision 2 of section 2956 of the Code 
4170 

30 

Took effect Ju ly 4, 1886. 

A n act to repeal section 3909 of the Code, and to enact a 
substitute therefor, defining and punishing embezzle-

5215 

34 

Took effect Ju ly 4, 1886. 

An act to amend section 1 of chapter 162 of the acts of the 
seventeenth general assembly, authorizing cities of the 

838 

41 

l o o k effect Ju ly 4, 1886. 

An act to legalize certain orders and judgments of circuit 
3513 

42 

Took effect by publication, March 25, 1886. 

An act repealing sections 231, 241, 4256 and 4291 of the Code, 
and enacting substitutes therefor, relat ing to grand jurors 
and reducing the number thereof, and fixing the number f 1 

it 
301 

Took effect Ju lv 4, 1886 [but by special provision does not 
effect proceedings prior to J anua ry 1, 1887]. 

f 1 

it 5' t 



1884 TABLE OF SESSION LAWS. 

T I T L E ; TIME OF TAKING EFFECT. 

An act amending section 16 of chapter 21 of the acts of the 
twent ie th general assembly, relating to the filing of 
charges for the remoi al of state mine inspector 

Took effect by publication, March 27, 1886. 

An act to provide for the appointment of short-hand report
ers in the superior courts of the state 

Took effect by publication, March 30, 1886. 

An act to amend section 1419 of the Code, relating to the 
discharge of non-residents insane 

Took effect by publication, March 27, 1886. 

A n act to amend section 384 of the Code, and to provide for 
conso l ida t ion^ townships heretofore divided 

Took effect Ju ly 4, 1886. 

A n act to establish a uniform inch or gauge of c ream. 
Took effect Ju ly 4, 1886. 

An act further defining the powers and duties of clerks of 
the circuit court 

Took effect by publication, March 31, 1886. 

SECS. 
SECTIONS OF THIS 

W O R K . 

An act to prevent deception in the manufacture and sale of 
imitations of butter and cheese 

Took effect by publication, April 9, 1886. 

An act relating to the qualification of county and township 
officers 

Took effect by publication, April 6, 1886. 

An act to allow underground tile drain across public high 
ways, and defining the duties of road supervisors relative 
to the same, and repeal section 1225, chapter 2, t i t le X, of 
Code of Iowa 

Took effect Ju ly 4, 1886. 

An act to amend section 1061 of the Code of 1873, relating 
to the indebtedness of corporations 

Took effect by publication, April 6, 1886. 

An act to establish and maintain a soldiers' home in the 
state of Iowa, and making an appropriation for the pur
chase of land and the construction or purchase of nec
essary buildings 

Took effect by publication, April 1, 1886. 

An act establishing the supreme court at the seat of gov
ernment, and providing officers therefor 

Took effect Ju ly 4,1886. 

An act to repeal chapter 162 of the acts of the twentieth 
general assembly, and to enact a substitute therefor, in 
relation to soldiers' monuments and memorial halls, and 
providing for levying a t ax therefor 

Took effect Ju ly 4, 1886. 

An act to authorize cities and incorporated towns to erect 
and maintain fish dams across the outlets of meandered 
lakes, and to provide punishment for the injury or de
struction of the same 

Took effect by publication, April 10,1886. 

An act to regulate the organization and operation of mutua l 
benefit associations 

Took effect Ju ly 4,1886. 



TWENTY-FIRST GENERAL ASSEMBLY (1886). 1885 

T I T L E ; TIME OF TAKING E F F E C T . 

An act amendatory of chapter 143 of the acts of the twen
tieth general assembly, relating to intoxicating liquors, 
and providing for the more effectual suppression of the 
illegal sale and transportation of intoxicating liquors and 
abatement of nuisances 

Took effect by publication, April 8, 1886. 

An act to amend section 1091 of the Code of 1873, providing 
for the incorporation of temperance societies, t rades union 
and other organizations of labor 

Took effect Ju ly 4, 1886. 

SECS. 

An act requiring banking corporations other than savings 
banks to incorporate the word " state " in their corporate 
name, and to prohibit associations, partnerships or indi
viduals engaged in banking business, buying or selling 
exchange, receiving deposits, discounting notes, etc., from 
adopting or using the word " s tate " in connection with 
such association, partnership or individual name 

Took effect Ju ly 4, 1886. 

An act to provide for the election of county attorneys, de
fine their duties, and fix their compensation, and to 
repeal chapter 8, t i t le I I I , and section 3775, of Code of 
1873 

Took effect by publication, April 13, 1886. 

An act to authorize the people of an incorporated town, lo
cated wholly within an independent school district, in 
which town is situated a public square or plat of ground, 
dedicated or deeded to the use of the public, to transfer 
or dedicate such public square or plat of ground to the 
purpose of a public school-house lot 

Took effect July 4, 1886. 

A n act requiring foreign corporations to file their articles 
of incorporation with the secretary of state, and imposing 
certain conditions upon such corporations t ransact ing 
business in this state 

Took effect Ju ly 4, 1886. 

An act authorizing certain cities to fund certain outstand
ing indebtedness, and to provide for the levy of taxes for 
the payment thereof, and providing a penalty for the di
version of such tax 

Took effect by publication, April 10, 1886. 

An act to prohibit the traffic in hogs infected with swine 
plague, or hog cholera, and to prevent the spread of the 
same 

Took effect by publication, April 13, 1886. 

An act to amend chapter 75 of the acts of the eighteenth 
general assembly, and chapter 137 of the acts of the nine
teenth general assembly, relat ing to the practice of phar
macy 

Took effect by publication, April 8, 1886. 

An act to provide for the o>*der of paying county warrants , 
being additional section 328 j- of the' Code 

Took effect Ju ly 4, 1886. 

An act to give discretionary power to the board of super
visors in their respective counties, to change and estab
lish highways along streams where they can avoid build
ing a bridge or bridges across said s tream 

Took effect Ju ly 4. 1886. 

An act to amend chapter 197 of the acts of the twentieth 
general assembly 

Took effect July 4, 1886. 

SECTIONS O F THIS 
W O R K . 

1-! 
10,11 

12 
L 13 

2385-2393 
2410,2411 

2419 
2394 

1649 

1821-1823 

267-279 

1003, 1004 

1641-1645 

755-762 

5415-5417 

2525 
2530 
2532 
2534 

463 

404-406 

428 



1886 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF THIS 

W O R K . 

87 A n act to amend section 989 of the Code, relative to duties 
1503 

Took effect Ju ly 4, 1886. 

91 A n act to amend chapter 36 of title XXV of the Code of 1873, 
in relation to impeachment, and the procedure there-

5941-5948 
Took effect by publication, April 9, 1886. 

99 803 
Took effect Ju ly 4, 1880. 

93 A n act to grant additional authori ty to cities organized un
der special charters and to make certain provisions of law 

908-912 
Took effect by publication, April 16, 1886. 

95 An act to amend chapter 132 of acts of the eighteenth gen-
2968, 2969 

Took effect by publication, April 17, 1886. 

97 An act to amend section 797 of the Code of Iowa, and to ex-
1271 

Took effect Ju ly 4, 1886. 

98 An act to amend an act passed at the present session of the 
general assembly entitled " An act to enable cities to aid 
in the construction of h ighway bridges over navigable 

924 
Took effect by publication, April 17, 1886. 

103 An act to authorize administrators, executors and guardians 
appointed in other states or counties to release judgments , 

8571-3573 
Took effect Ju ly 4, 1886. 

104 An act to regulate the practice of medicine and surgery in 
2546-2557 

Took effect Ju ly 4, 1886. 

107 2836 
Took effect by publication, April 17, 1886. 

108 An act to amend chapter 95 of the laws of the sixteenth 
general assembly, as amended by chapter 79 of the laws 
of the twent ie th general assembly, in relation to loans by 

682 
Took effect by publication, April 16, 1886. 

111 An act to repeal section 2 of chapter 94, acts of the sixteenth 
general assembly, relating to soldiers' orphans' home, anc 
enacting a substitute therefor, in relation to admit t ing 

2702 
Took effect Ju ly 4, 1886. 

113 2400 
Took effect by publication, April 15, 1886. 

114 An act to amend sections 3861, 3865 and 3866 of the Code 
of 1873, in relation to offense against life and the per-

5160, 5164, 5165 
Took effect Ju ly 4, 1886. 

115 A n act to amend chapter 7 of title XIV of the Code of 1873, 

I I 8295 

Took effect Ju ly 4, 1886. I I 3303 



TWENTY-FIRST GENERAL ASSEMBLY (1886). 1887 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

116 An act to repeal section 8 of chapter 89 of the laws of the 
nineteenth, general assembly, g ran t ing additional powers 
to cities organized under the general corporation laws of 
the state, and to enact a substitute therefor, and provide 

739, 740 

117 

Took effect by publication, April 17, 1886. 

An act to provide for the levy of a t t achment or executions 
4189, 4194 

118 

Took effect Ju ly 4, 1886. 

An act to amend sections 3755, 3756, 3757, 3758, 3760 of the 
Code, and section 2 of chapter 117, laws of the nineteenth 
general assembly, relating to salaries of deputy state offi
cers and governor's private secretary, and clerks in state f 1-4 

\ 5 

I? 

5006-5009 
5013 

124 

Took effect by publication, April 13, 1886. 

An act to amend section 1725 of the Code, fixing the num
ber of pupils for which a room may be rented and a 

f 1-4 

\ 5 

I? 
5026 
5018 

2834 

135 

Took effect Ju ly 4, 1886. 

An act to amend section 3756 of the Code, in relation to fees 
to be charged for filing and recording articles of incorpo-

5007 

136 

Took effect Ju ly 4, 1886. 

An act to authorize the deputy clerk of the supreme court 
to administer oaths and take and certify acknowledg-

364 

128 

Took effect Ju ly 4, 1886. 

An act to regulate the manner of 'holding courts in the sev
eral judicial districts of the state, and to amend section 
231 of the Code, as amended by an act of the twenty-first 

1 i 221 

130 

Took effect Ju ly 4, 1886. 

An act to amend section 3299 of the Code, in relation to par-

1 i 809 

4535 

131 

Took effect Ju ly 4, 1886. 

An act to amend section 1807 of the Code of Iowa, re
lating to the power of the electors of independent dis
tricts at annual meetings, and legalizing acts heretofore 

2933, 2934 

132 

Took effect Ju ly 4, 1886. 

An act to amend section 843, chapter 1, t i t le V I , of t he 
Code, relating to the delivery of t a x list to the county 

1324 

133 

Took effect Ju ly 4, 1886. 

An act to amend section 853, chapter 1, title VI , of the 
Code, relating to the lien of taxes between vendor and 

1335 

134 

Took effect Ju ly 4, 1886. 

A n act to abolish the circuit court and to enlarge the powers 
and jurisdiction of the district court, and to provide for 
additional judges, and to reorganize the judicial districts 

233-249 

139 

Took effect Ju ly 4, 1886. 

An act to repeal section 1214, chapter 2, title X, of the Code, 
in relation to drains and ditches, and to enact a substi tute 

1852 
Took effect by publication, April 16, 1886. 



1888 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING EFFECT. SECS. 
SECTIONS O F T H I S 

W O R K . 

140 An act to repeal sections 1, 2, 3, 4, 5 and 6 of chapter 21, 
acts of the twentieth general assembly, and enact substi
tutes therefor, providing for mine inspectors, their man
ner of appointment, compensation, and defining their 

2449-2454 
Took effect by publication, April 15, 1886. 

141 An act to prescribe the times of the election of mayors, treas
urers, assessors and solicitor of cities of the second class, 
amendatory to sections 518, 532 and 390 of the Code of 1875: 

Took effect July 4, 1886. 
789. 790 

144 An act to amend section 2313 of the Code of 1873, relat ing 
3510 

Took effect by publication, April 20, 1886. 

145 An act to amend section 1144 of the Code of 1873, relat ing 
1707 

Took effect Ju ly 4,1886. 

146 An act to amend section 3125 of the Code of 1873, relating to 

Took effect Ju ly 4, 1886. 
4354 

148 An act to provide for the appointment and compensation of 
a custodian of public buildings and property, and prescrib-

137-146 
Took effect by publication, April 15, 1886. 

149 An act to amend chapter 185 of the laws of the twentieth 
general assembly, in relation to the inspection of illumi-

1 J 
2484 
2486 
2488 

Took effect by publication, April 20, 1886. 1 J 2496 

151 An act to prescribe certain powers and duties of the gov
ernor and senate sitting as a court in cases of impeach-

5949-5953 
Took effect by publication, April 14, 1886. 

152 An act fixing the number of senators in the general assem
bly, apportioning them among the several counties accord
ing to the number of inhabitants in each, and dividing the 

Page 1751 
Took effect Ju ly 4, 1886. 

Page 1751 

153 An act to amend section 4738 of the Code, relating to the 
labor of prisoners under the supervision of sheriffs, and 
placing the same under the direction and regulation of 

6138 
Took effect Ju ly 4, 1886. 

154 An act to reorganize the congressional districts of the state 
Took effect Ju ly 4, 1886. 

Page 1751 

155 An act to locate the state fish-batching house at Spirit Lake, 
and sell the property heretofore used for a fish hatchery 
in Jones county, to abolish the office of assistant fish com
missioner and to appropriate money for the purpose of 

2313-2315 
Took effect by publication, April 17, 1886. 

156 An act to amend chapter 11, title XXIV, of the Code, relat-
5418, 5419 

Took effect Ju ly 4, 1886. 

157 An act to facilitate the giving of bonds required by law, 
and authorize the acceptance of fidelity surety companies 
as sureties upon any such bonds, and prescribing the rights 

829-334 
Took effect Ju ly 4, 1886. 
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C H . 

158 

160 

T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF THIS 

W O R K . 

161 

163 

165 

166 

168 

169 

171 

172 

173 

174 

176 

An act providing for the employment and payment of as
sistant librarian and messenger 

Took effect by publication, April 16, 1886. 

An act grant ing powers to cities of t he first class organized 
as such since January 1, 1886, in relation to sewers and 
the improvement of streets and alleys, and providing for 
payment therefor by issuing bonds and the levy of a tax , 
in addition to and amendment of chapter 162, laws of the 
seventeenth general assembly of Iowa, and chapter 20 
laws of the twentieth general assembly 

Took effect by publication, April 17, 1880. 

An act to provide for ascertaining the citizens who shall be 
allowed to vote in all incorporated cities, to repeal sec
tion 618 of the Code, and repeal chapter 2, title V, of the 
Code 

Took effect Ju ly 4, 1886. 

An act to legalize acknowledgments by county auditors 
and deputy county auditors in the state of Iowa 

Took effect by publication, April 17, 1886. 

An act regulating the sale and transfer of grain in elevators 
and other places of storage 

Took effect Ju ly 4, 1886. 

An act supplementary to chapter 162 of the acts of the 
seventeenth general assembly, entitled an act to authorize 
cities ot the first class containing, according to any legally 
authorized census or enumeration, a population of over 
thirty thousand, to provide ioi the construction of sewers. 
Additional to Code, chapter 10, title IV, concerning cities 
and incorporated towns 

Took effect Ju ly 4, 1886. 

An act making further provision wi th respect to contracts 
by cities of the first class containing a population of over 
thirty thousand for paving and curbing streets and con
struction of sewers, and the making- and collection of as
sessments, and issuance of bonds or certificates to pay 
for same 

Took effect by publication, April 20, 1886. 

An act to amend sections 1169 and 1179 of the Code 
Took effect July 4, 1888. 

An act authorizing cities under special charter to levy a 
special tax for the maintenance of a paid fire depart
ment , 

Took effect by publication, April 21, 1886. 

An act to amend section 3770 of the Code of Iowa. 
Took effect by publication, April 15, 1886. 

An act to repeal section 1 of chapter 5 of the acts of the 
fifteenth general assembly, empowering cities and towns 
to make contracts with railroad and bridge companies for 
the use of wagon bridges across rivers, and to enact a sub
stitute therefor 

Took effect by publication, April 21, 1886. 

An act in relation to canned or preserved food. 
Took effect Ju ly 4, 1886. 

An act providing for separate apar tment in jails and prisons 
for the detention of iemales, and making their detention 
otherwise unlawful 

Took effect Ju ly 4, 1886. 
VOL. 11 — 119 
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5025 

1554 
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1890 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING EFFECT. SECS. 
SECTIONS OF T H I S 

W O R K . 

177 An act to suppress the circulation, advertising and vending 
of obscene and immoral l i terature and articles of indecent 

5333-5341 

178 

Took effect Ju ly 4, 1886. 

An act to authorize the secretary of state to issue patents to 
108, 109 

181 

Took effect Ju ly 4, 1886. 

An act to amend section 1587 of the Code of 1873, relating 
2609 

TWENTY-SECOND GENERAL ASSEMBLY (1888). 

TITLE ; TIME OF TAKING EFFECT. 

An act creating in all cities of the first class having a pop
ulation, according to any legally authorized census, of 
more than thir ty thousand inhabitants, a board of public 
works, and defining the powers and duties of its mem
bers 

Took effect Ju ly 4, 1888. 

An act extending to cities organized under special charters 
the provisions of chapter 192 of the acts of the twent ie th 
general assembly. 

Took effect Ju ly 4, 1888. 

SECS. 

An act to regulate the manner of issuing or paying city 
warrants in cities of the first and second class and cities 
organized under special charters 

Took effect Ju ly 4,1888. 

An act to regulate the appropriation of money in certain 
cities of the first class 

Took effect Ju ly 4, 1888. 

An act to repeal sections 2, 3, 5, 6, 10, 11 and 12 of chapter 
168, acts of the twenty-first general assembly, and enact
ing a substitute therefor, relative to making contracts by 
cities of the first class containing a population of over 
thir ty thousand for paving and curbing streets and con
struction of sewers, and the making and collection of as
sessments and issuance of bonds or certificates to pay for 
same 

Took effect by publication, April 21, 1888. 

An act relating to the construction of sewers in cities hav
ing a population of more than thir ty thousand according 
to the census of 1885, supplementary to chapter 162 of 
the acts of the seventeenth general" assembly, entitled 
an act to authorize cities of the first class*containing, 
according to any legally authorized census or enumera
tion, a population of over thir ty thousand, to provide for 
the construction of sewers; additional to Code, chapter 10, 
title IV, concerning cities and towns, and to repeal chap
ter 166 of the acts of the twenty-first general assembly, 
relating to the construction of sewers 

Took effect Ju ly 4, 1888. 

An act grant ing additional powers to certain cities of the 
first class in the construction of sewers and to provide for 
the payment of the costs of the same, and to repeal a part 
of section 10, chapter 25, of the acts of the twent ie th gen
eral assembly 

Took effect Ju ly 4, 1888. 

SECTIONS OF T H I S 
W O R K . 

1,2 
3,4 
5-7 

881-902 

914 

719-721 

823,833 

860, 861 
863, 864 
868-870 

848-856 

857, 858 



TWENTY-SECOND GENERAL ASSEMBLY (1888). 1891 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS OF T H I S 

W O R K . 

8 An act to authorize cities organized under special charters 
949-953 

Took effect Ju ly 4, 1888. 

9 An act to repeal section 9 of chapter 116 of the laws of the 
twenty-first general assembly, and to enact a subst i tute 

740 
Took effect Ju ly 4, 1888. 

10 An act providing for the issue of water-works bonds by 
793 

Took effect by publication, February 23, 1888. 

11 An act to amend section 471 of the Code of 1873, relat ing to 
the power of establishing water-works by cities and towns, 
and making the powers granted in sections 472, 473, 474 
and 475 of the Code of 1873 applicable to establishment of 
gas works or electric light plants, and providing for the 
payment for the same by the issuing of bonds 

Took effect by publication, April 12, 1888. \ 2-4 
639 

644-646 

13 An act grant ing additional authori ty to certain cities of the 
first class, relat ing to t he improvement of public places, 
street, highway, avenue and alley intersections, and to 

833 
Took effect Ju ly 4, 1888. 

13 An act to amend section 1 of chapter 51, acts fifteenth gen-
821 

Took effect Ju ly 4, 1888. 

14 An act grant ing additional powers to cities organized under 
special charters wi th reference to the improvements of 
streets, highways, avenues or alleys, and to provide a 

921, 922 
Took effect Ju ly 4, 1888. 

15 An act to amend section 467 of the Code, in relation to re-
631 

Took effect Ju ly 4, 1888. 

16 An act grant ing additional powers to certain cities of the 
first class and to cities organized under special charters, 
and cities of the second class having over seven thousand 

725 
Took effect Ju ly 4, 1888. 

17 An act providing for funding certain bonds and outs tanding 
indebtedness of certain cities, and authorizing certain 
cities to fund certain outstanding indebtedness, and to 
provide for the levy of taxes for the payment thereof, and 

755-762 
Took effect by publication, April 7, 1888. 

18 An act to empower cities of the first class, organized as 
such since J anua ry 1,1885, to levy t axes ; additional to sec-

820 
Took effect Ju ly 4, 1888. 

19 An act to authorize cities organized under special charters 
to refund their outstanding bonded debt and to provide 

980-986 
Took effect by publication, March 13, 1888. 

20 An act to authorize incorporated towns to refund outstand-
707 

Took effect by publication, April 18, 1888. 



1S92 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING E F F E C T . 

21 

22 

23 

24 

25 

26 

27 

28 

29 

80 

31 

83 

An act to authorize cities of the first class to make regula
tions against danger or accidents by fire, to establish fire 
limits, and to prohibit the erection of certain buildings 
within such limits, and to provide for the removal of 
buildings erected contrary to such regulations 

Took effect by publication, April 6, 1888. 

An act to amend chapter 93 of the laws of the twenty-first 
general assemblv 

Took effect by publication, April 6, 1888. 

An act to provide for the appointment and removal of po
licemen in cities organized under special charters 

Took effect by publication, March 6, 1888. 

An act to fix the compensation to be paid to members of 
the citv council in cities of the first class 

Took effect Ju ly 4, 1888. 

An act limiting the time of making claims and bringing 
suits against municipal corporations, including cities or
ganized under special charters 

Took effect Ju ly 4, 1888. 

An act to amend section 471 of the Code 
Took effect by publication, April 6, 1888. 

An act to amend chapter 93 of the laws of the twenty-first 
general assembly, relating to election of officers in cities 
under special charter 

Took effect by publication, March 27, 1888. 

An act to regulate railroad corporations and other common 
carriers in this state, and to increase the powers and fur 
ther define the duties of the board of railroad commission
ers in relation to the same, and to prevent and punish 
extortion and unjust discrimination in the rates charged 
for the transportation of passengers and freights on rail
roads in this state, and to prescribe a mode of procedure 
and rules of evidence in relation thereto, and to repeal 
section 11 of chapter 77 of the acts of the seventeenth 
general assembly, in relation to the board of railroad com
missioners, and all laws in force in direct conflict with the 
provisions of this act 

Took effect by publication, April 10, 1886. 

An act to change the manner of selecting railroad commis
sioners, and to repeal sections 2 and 8, chapter 77, acts of 
the seventeenth general assembly, and to provide for the 
election of and to prescribe the qualification of railroad 
commissioners, and for the appointment of a secretary. 

Took effect Ju ly 4, 1888. 

An act requiring railroad companies to fence their tracks 
within the state of Iowa, and to keep the fences in good 
repair 

Took effect Ju ly 4, 1888. 

A n act providing for change in name of railway stations in 
certain cases, and prescribing penalties for non-compliance 
therewith 

Took effect by publication, March 27, 1888. 

An act to authorize certain cities to require the erection and 
construction of viaducts over or under railroads on public 
streets, and to piovide compensation to owners of property 
abutt ing on such streets 

Took effect by pub) ication, April 17, 1888. 

SECS. 
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818, 819 
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919 
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633, 634 
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2028a-3033 

1973-1975 
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TWENTY-SECOND GENERAL ASSEMBLY (1888). 1893 

T I T L E ; TIME OF TAKING E F F E C T . 

An act amending section 159 of the Code of 1873, in regard 
to the disposition of the reports of the ksupreme cour t of 
the state 

Took effect July 4, 1888. 

An act relating to the supreme court and the terms thereof 
Took effect by publication, February 18, 1888. 

An act to amend section 8179 of the Code 
Took effect Ju ly 4, 1888. 

36 An act to amend sections 776 and 3784 of the Code, and 
section 1, chapter 184, laws of the eighteenth general as
sembly, relating to the clerk of the district court, the em
ployment of deputj r clerk, deputy auditor and deputy 
treasurer, and the compensation of such officers 

Took effect by publication, March 6, 1888. 

An act to amend section 5 of chapter 134 of the acts of the 
twenty-first general assembly, and to define the jurisdic
tion of the district court held at places other than county 
seats 

SECS. 

Took effect Ju ly 4, 1888. 

An act to amend section 4275 of the Code relating to grand 
jurors 

Took effect by publication, April 4, 1888. 

An act to amend sections 4413 and 4414 of the Code of Iowa, 
relating to peremptory challenges of jurors in cr iminal 
cases 

Took effect Ju ly 4, 1888. 

An act to amend chapter 143 of the acts of the sixteenth 
general assembly, and chapter 24 of the acts of the nine
teenth general assembly, relating to superior courts and 
to proceedings therein 

Took effect July 4, 1888. 

An act t o facilitate settlement of estates, and to enable ad 
ministrators. guardians, trustees and referees to deposit 
funds and securities subject to approval of court, and 
making the clerk and treasurer liable therefor in certain 
cases 

Took effect Ju ly 4, 1888. 

An act to amend section 5 of chapter 70 of the laws of the 
twentieth general assembly, extending the t ime for filing 
claims for damage for domestic animals killed or injured by 
dogs, and providing how such claims shall be established 

Took effect Ju ly 4, 1888. 

An act to repeal subdivision 2 of section 796 of the Code of 
1873, chapter 28 of the acts of the fifteenth general as
sembly, chapter 13 of the acts of the eighteenth general 
assembly, and chapter 182 of the acts of the twent ie th 
general assembly, and to enact a substi tute therefor, 

Took effect by publication, April 4, 

44 A n act to provide for the re-assessment and relevy of spe-
I cial taxes and assessments 
I Took effect by publication, April 20, 1888. 

An act to amend section 976 of the Code, relating to the pay
ment of taxes to the township clerk 

Took effect by publication, April 6, 1888. 

An act to amend section 1, chapter 158, acts nineteenth gen
eral assembly 

Took effect Ju ly 4, 1888. 

SECTIONS OF THIS 
WTORK. 
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4408 
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1894 TABLE OF SESSION LAWS. 

T I T L E ; TIME OF TAKING E F F E C T . 

An act to authorize boards of supervisors to levy a tax to 
pay interest upon certain outstanding bonds 

Took effect Ju ly 4, 1888. 

An act to amend chapter 161 of the acts of twenty-first gen
eral assembly, relating to elections held within cities, and 
to registration of voters therein 

Took effect by publication, February 9, 1888. 

An act providing for contesting the election of presidential 
electors. Additional to chapter 6, title V, of the Code of 1873 

Took effect Ju ly 4, 1888. 

An act to amend chapter 4. title V, of the Code of 1873, re
lating to electors president and vice-presidentjof the United 
States 

Took effect July 4, 1888, 

An act to amend section 1789 of the Code, wi th reference to 
elections in independent school districts 

Took effect by publication, February 11 

An act to amend section 4, chapter 140, of the laws of the 
twenty-first general assembly, and to amend chapter 21 of 
the laws of the twent ie th general assembly, relative to 
state mine inspectors, their duties and manner of appoint
ment. 

Took effect by publication, April 21, 1888. 

An act to amend chapter 21 of the acts of the twentieth 
general assembly, providing for the weighing of coal at 
mines 

Took effect Ju ly 4, 1888. 

An act to establish a uniform system of weighing coal a t 
the mines of this state, and to punish certain irregulari
ties connected therewith 

Took effect Ju ly 4, 1888. 

An act to provide for the payment of wages of workmen 
employed in mines in the state of Iowa in lawful money 
of the United States, and to protect said workmen in the 
management and control o( their own earnings 

Took effect Ju ly 4, 1888. 

An act to amend sections 8, 9, 10 and 14, chapter 21, acts of 
the twentieth general assembly of the state of I o w a . . . 

Took effect July 4, 1888. 

An act for the protection of discharged employees and to 
prevent blacklisting 

Took effect by publication, April 21, 1888. 

An act to amend chapter 193 of laws of twentieth general as
sembly, in relation to the management and investment of 
the endowment fund of the Iowa Agricultural College.. 

Took effect by publication, April 18, 1888. 

An act to amend chapter 150, laws of the eighteenth general 
assembly, relating! to the publication and distribution of 
the school laws 

Took effect by publication, April 19, 1888. 

An act amending section 1757, chapter 9, title XII , of the 
Code, in relation to the filing of teachers' contracts 

Took effect Ju ly 4, 1888. 

A n act to provide for the formation of independent school 

Took effect Ju ly 4,' 1888. i 

SECS. 
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CH. 

62 

63 

64 

65 

66 

67 

68 

70 

71 

73 

T I T L E ; TIME OF TAKING E F F E C T . 

An act authorizing boards of directors to change the bound 
aries of independent school districts within the same 
civil township 

Took effect Ju ly 4, 1888. 

An act to amend section 1811 of the Code, relative to the con
solidation of independent school districts, and to allow 
contiguous territory in adjoining counties to be formed 
into independent school districts in certain cases, and to 
legalize the consolidation of independent school distr icts 
heretofore effected in certain cases 

Took effect Ju ly 4, 1888. 

An act to amend sections 2, 3 and 9, chapter 129, acts of the 
sixteenth general assembly, making the superintendent of 
public instruction a member of the board of directors of 
the state normal school 

Took effect by publication, March 31 

An act to amend section 24 of chapter 151 of the laws of 
the eighteenth general assembly, changing t imes of the 
meetings of local boards of health 

Took effect Ju ly 4, 1888. 

An act to amend section 6, chapter 104, acts of the twenty-
first general assembly, to regulate the practice of medi
cine and surgery 

Took effect Ju ly 4, 1888. 

An act to amend section 1 of chapter 79 of the acts of the 
twenty-first general assembly of Iowa, relating to diseased 
swine 

Took effect Ju ly 4,1888. 

An act to amend sections 1401 and 1403 of t he Code, rela
tive to the confinement of persons found or alleged to be 
insane 

Took effect by publication, April 12, 1888. 

A n act to organize and manage the depar tment for criminal 
insane at the penitentiary at Anamosa, and to fix the 
compensation of the officers 

Took effect July 4, 1888. 

An act to provide for the support of the family of insane 
persons out of their estate, and to amend section 2276 of 
the Code 

Took effect Ju ly 4, 1888. 

An act to provide for and regulate the sale of intoxicating 
liquors for necessary purposes; and to make more efficient 
the laws for the suppression of in temperance; and to re 
peal sections 1524, 1526, 1527, 1528, 1529, 1530, 1531, 1532, 
1533, 1534, 1535, 1536, 1537 and 1538 of the Code of 1873. 
as amended by chapter 143 of the acts of the twent ie th 
general assembly, and all tha t part of section 2, chaptei 
83, acts of the twenty-first general assembly, after the 
words " Medicines and Poisons " in the fifth line thereof , 
and to amend sections 1 and 4. chapter 75, acts of the 
eighteenth general assembly, and to provide penalties and 
proceedings for violations of the provisions thereof 

Took effect by publication, April 13, 1888. 

An act supplemental to chapter 143 of the acts of t he twen
tieth general assembly, and chapter 66 of the acts of the 
twenty-first general assembly, relat ing to the sale of in
toxicating liquors and abatement of nuisances 

Took effect by publication, April 20, 1888. 

SECS. 
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1896 TABLE OF SESSION LAWS. 

C H . 

74 

75 

76 

77 

78 

79 

80 

81 

83 

84 

85 

T I T L E ; TIME OF TAKING EFFECT. 

A n act to appeal section 1623 of the Code and enact a sub
sti tute therefor, relating to the appointment of trustees 
of the Soldiers' Orphans' Home and Home for Destitute 
Children at Davenport, Iowa 

Took effect July 4, 1888. 

An act relating to the hospital for the insane at Clarinda; 
to the board of commissioners thereof, and providing 
trustees therefor 

Took effect by publication, February 18, 1888. 

An act to amend section 1432 of the Code of Iowa, in regard 
to the admission of patients in the insane hospitals 

Took effect by publication, April 3, 1888. 

A n act to amend chapter 92, laws of the seventeenth gen
eral assembly, and fix the per diem and expenses of 
trustees of state institutions, members of visiting commit
tees to the hospitals for the insane, and the regents of the 
State University 

Took effect Ju ly 4, 1888. 

A n act to punish and prevent fraud in the sale of grain, 
seed and other cerea Is 

Took effect by publication, April 17, 1888. 

An act to prevent fraud in the sale of lard, and to provide 
punishment for the violation thereof 

Took effect Ju ly 4, 1888. 

An act to prevent fraud in the sale of flour and other mill 
products 

Took effect Ju ly 4, 1888. 

A n act to amend chapter 83, acts of the twenty-first general 
assembly, relating to the sale of poisons 

Took effect by publication, March 31, 1888. 

An act to amend, revise and consolidate the various acts re 
lating to the public print ing and binding, and the publi
cation and distribution, of the public documents and the 
journals of the two houses, and relating to the election 
and duties and compensation of state printer and binder. 

Took effect Ju ly 4, 1888. 

An act to punish bribe-taking by state, county, township, 
city, school or other municipal officers, and to punish 
bribery or the a t tempt to bribe, or conspiracy to bribe, said 
officers 

Took effect Ju ly 4, 1888. 

An act for the punishment of pools, t rusts and conspiracies, 
and as to evidence in such cases 

Took effect Ju ly 4, 1888. 

A n act restricting non-resident aliens in their r ight to ac
quire and hold real estate, and repealing sections 1908 and 
1909 of the Code 

Took effect Ju ly 4, 1888. 

SECS. 
SECTIONS OF T H I S 

W O R K . 
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C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS O F THIS 

W O R K . 

86 An act to amend section 1058 of the Code, relat ing to cor-
1608 

Took effect Ju ly 4, 1888." 

87 An act to amend section 1091 of the Code of 1873, relat ing 
to corporations other than those for pecuniary profit 

Took effect Ju ly 4, 1888. 
1649 

88 An act to repeal'section 1065 of the Code, relat ing to chang
ing articles of incorporation an [and] enacting a substi tute 

1615 
Took effect by publication, April 12, 1888. 

89 An act to amend section 6, chapter 60, laws of the fifteenth 
1793 

Took effect by publication, March 30, 1888. 

90 An act to amend section 2114 of the Code, relat ing to nego-
8291 

Took effect Ju ly 4, 1888. 

91 An act to amend chapter 22 of the acts of the twenty-first 
general assembly, relating to the bonding of county in-

876, 377 
Took effect by publication, March 10, 1888. 

876, 377 

92 An act to amend chapter 3 of the acts of the sixteenth 
general assembly by adding section 3 thereto, in regard 
to the construction of cattle-ways across the public high-

1463 
Took effect Ju ly 4, 1888. 

93 An act to amend section 1160, chapter 4, t i t le IX, of the 
1723 

Took effect by publication, April 12, 1888. 

94 An act to amend section 1179 of the Code, as amended by 
chapter 169 of the laws of the twenty-first general as-

1753 
Took effect Ju ly 4,1888. 

95 An act to amend sections 1495 and 1508 of chapter 4, title 

Took effect Ju ly 4, 1888. 1 J 2328 
2342 

96 An act to repeal chapter 188, laws of the twent ie th general 
assembly, and to enact a substitute therefor, relat ing to 

1878-1887 
Took effect by publication, April 12, 1888. 

97 An act to amend section 3 of chapter 186 of the twent ie th 
1866 

Took effect by publication, May 3, 1888. 

98 An act to amend section 11 and to repeal section 17, and to 
enact a substitute therefor, of chapter 52 of the acts of the 
twenty-first general assembly, providing for the appoint
ment of a state dairy commissioner, continuing said act 
as amended herein, and providing an appropriation there-

j 1 
( 3 , 3 

2513 
Took effect by publication, April 6, 1888. 

j 1 
( 3 , 3 2521, 2522 

99 An act designating officers who may take acknowledgment 
of conveyances of real estate and incumbrances affecting 

8128 
Took effect by publication, April 20, 1888. 

100 An act to amend section 260 of the Code of 1873, re la t ing to 
347 

Took effect Ju ly 4, 1888. 



1898 TABLE OF SESSION LAWS. 

C H . T I T L E ; TIME OF TAKING E F F E C T . SECS. 
SECTIONS O F THIS 

W O R K . 

101 An act to amend section 1365 of the Code, relative to sup-
2152 

102 

Took effect July 4, 1888. 

An act to provide tha t owners and keepers of pure bred or 
thoroughbred bulls, standard bred or thoroughbred stall-

2279, 2780 

103 

Took effect by publication, April 6, 1888. 

An act to amend section 4063 of the Code, and fix penalty 
for violation thereof, and defining duties of peace officers, 
in relation to offenses against public policy, in such way 
as to provide further protection for the song birds and 

5433-5425 

104 

Took effect July 4, 1888. 

An act to prevent persons from unlawfully using or wear
ing the emblems and badges of the Grand Army of the 
Republic or of the military order of the Loyal Legion of 

5461 

105 

Took effect Ju ly 4, 1888. 

An act to provide for the relief of Union soldiers, sailors 
and marines, and the indigent wives, widows and minor 
children of indigent or deceased Union soldiers, sailors 

416-419 

106 

Took effect Ju ly 4, 1888. 

An act to amend section 1, chapter 137, laws of nineteenth 
2526 

107 

Took effect by publication, April 19, 1888. 

An act to provide for the greater safety of passengers on 
board all sail and steamboats on the inland waters of the 

2497-2502 

108 

Took effect by publication, April 20, 1888. 

An act to amend section 1, chapter 63, acts of the twenty-
first general assembly, relative to the maintenance of fish 

2319 

109 

Took effect by publication, April 18, 1888. 

An act to amend title XII , chapter 1, of the Code, providing 
for the traveling expenses of the superintendent of public 

5014, 5015 

121 

Took effect by publication, April 18, 1888. 

An act for the support of the Soldiers' Home at Marshall-
2800-2802 

191 

Took effect by publication, April 20, 1888. 

A (i act to apportion the state into representative districts 
Page 1753 

Took effect Ju ly 4, 1888. 
Page 1753 
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A b a n d o n m e n t . 
Of special charter by city, §§ 587-592; 136. 
Of right of way bv railway company, 

§S 1928, 1929; 488." 
Of road-bed by railway, § 1929; 488. 
Of homestead, wha t amounts to, n., § 3169; 

808. 
Of husband or wife by the other: 

Management of property, §§ 3398-
3400; 884. 

Custody of children, § 3406; 888. 
A b a t e m e n t . 

O F ACTION: 
Not caused by death of party, § 3730; 

972. 
Not to result from transfer of interest, 

S 3766; 1005. 
By death, costs in case of, § 4149; 

1196. 
For divorce, n., § 3420; 895. 

Pleas in, allowable, n., § 3712; 9G7. 
Matter in, how pleaded, § 3939; 1092. 
Verdict and judgment to distinguish, in 

case of mat ter pleaded in, § 4058; 1166. 
Plaintiff permitt ing must pay costs, S 4149; 

1196. 
Of proceedings on appeal, not effected by 

death of party, § 4441; 1329. 
O F NUISANCE, see NUISANCES. 

A b d u c t i o n . 
Of female child, § 5184; 1511. 
Of child under fourteen years, § 5165; 

1511. 
A b o r t i o n . 

Punishment for procuring, § 5163; 1511. 
Person causing death in a t tempt to pro

cure, guilty of murder, n., § 5128; 1501. 
A b s c o n d i n g D e b t o r . 

Attachment of prsperty of, § 4165; 1201. 
Property of exempt in hands of wife and 

children, §4303; 1251. 
Exemption of pension money to wife of, 

§4307; 1252. 
A b s e n c e f r o m S t a t e . 

Prevents s tatute of limitations from run
ning, §3738; 989. 

Abstracts. 
O N APPEAL TO SUPREME COURT: 

W h a t must show to entitle to tr ial 
de novo, n., § 3949; 1095. 

Sufficiency of, n., § 4434; 1302. 
Cases heard upon, rul> 12; p. xli. 

1899 

A b s t r a c t s — continued. 
O N APPEAL TO SUPREME C O U R T — c o n . 

Service and filing of, rules 18, 19; p. 
xli, and rule 51 ; p. xlv. 

Pr in t ing of; costs taxed, rules 95, 
96; p. 1. 

In criminal cases, pr int ing of, n . , 
§5923; 1688. 

Index of, rule 97; p. 1. 
Form of, rule 98; p . li. 
Waiver of rule as to pr int ing, ru l e 

101; p. liv. 
Distribution of, rule 102; p . liv. 
How long to be filed before te rm, rule 

114; p. lvi. 
To show name of judge t ry ing cause , 

rule 117 ; p. lvi. 
Distribution of, by clerk to judges , 

rule 116; p. lvi. 
I n equity cases in district court , ru le 5 ; 

p. Iviii. 
O F TITLE, to be at tached to the pleading 

in action to recover real proper ty , 
§4481; 1344. 

in partit ion, § 4513; 135.2. 
A c a d e m i c a l D e g r e e s , § 1652; 412. 
A c c e s s o r y . 

Before the fact, to be treated as principal , 
§ 5699; 1633. 

After the fact, may be punished; though 
principal is not tried, § 5700; 1633 

A c c i d e n t I n s u r a n c e C o m p a n i e s . 
Register and report of, § 1704; 424. 

Accidents. 
Upon railways, investigation of by com

missioners, § 2042; 528. 
I n coal mines, notice of, § 2450; 641. 

A c c o m p l i c e . 
Competent witness for state, n., § 4886: 

1437. 
Testimony of, mus t be corroborated, 

§ o957; 1C99. 
A c c o u n t . 

Money of, § 3251; 829. 
Interest on money due on, § 3253; 829. 
May be assigned, § 3263: 840. 
For mechanic's lien, filing of. 8 3314; 

860. 
Cause of action upon, accrues when , 

§ 3736; 988. 
Copy of, failure to at tach to peti t ion, 

ground of demurrer , § 8854; 1049. 
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A c c o u n t — continued. 
Bill of particulars in pleading founded 

upon, § 3919; 1085. 
In action upon verified petition, wi th bill 

of particulars, taken as t rue upon de
fault, § 3920; 1085. 

Reference in matters of, § 4023: 1138. 
Books of, as evidence, § 4908; 1447. 

A c c o u n t s . 
Taxation of, §1274; 291. 

A c c o u n t i n g . 
By general partners of limited partner

ship, S3347; 873. 
By guardian, §§ 3445, 3446; 905. 
By administrators, §§ 8674-3683; 961. 

for profits of real property, § 3608; 
940. 

Of public officers before approval of bond, 
§1156; 269. 

Accused. 
Rights of, in criminal prosecutions, 

Const., art . 1, § 1 0 ; 1805. 

A c k n o w l e d g m e n t of D e b t . 
W h a t sufficient to revive, n., § 8744; 992. 

A c k n o w l e d g m e n t of I n s t r u m e n t s . 
By commissioners in other states, § 358; 84. 
Who authorized to take, § 364; 85. 
By police judge, § 808; 201. 
Of plats, §' 995; 235. 
Of tax deeds, § 1382; 344. 
Of certificates of insurance companies, 

§ 1685; 418. 
Of instrument affecting personal property, 

§§3093, 3094; 768. 
Of instrument affecting real property, 

§3113; 787. 
Of deeds, §£ 3128-3138; 791. 

legalized, §g 3139-3142; 795. 
Of assignment for benefit of creditors, 

§ 3294; 852. 
Of certificate of limited partnership, 

§ 3835; 871. 
Of instrument adopting child, § 3500; 914. 
Not necessary in case of patent to lands, 

§ 4913; 1450. 
Entitles instrument to be received in evi

dence, §4906; 1446. 
Entitles instrument to be read in evi

dence, § 4909; 1449. 
How recorded, presumption as to seal, 

§ 4910; 1449. 
Certificate of, not conclusive, § 4912; 1450. 

A c k n o w l e d g m e n t o f S e r v i c e . 
W h a t sufficient, § 3808; 1023. 
By superintendent of hospital for insane 

in action against patient, § 8821; 1029. 

Acquittal. 
May be ordered bv court, n., § 5825; 1666. 
Judgmen t of, § 5880; 1681. 
As a bar to another prosecution, see F O R 

MER CONVICTION OR ACQUITTAL. 

Measure of, § 3216; 824. 

A c t i o n s . 
Against officer failing to account, §§ 79-

81 ; 19. 
I n court, to redeem from tax sale, § 1378; 

334. 
Against stockholder, for corporate debt, 

§ 1684; 409. 

A c t i o n s — continued. 
Against life insurance companies to re

cover penalties, § 1752; 440. 
To test proper settlement of pauper, 

§§ 2146, 2147; 560. 
For damages caused by intoxication, 

§§2418, 2419; 632. 
To enjoin illegal manufacture or sale of 

liquors, § 2384; 617. 
For rent, enforcement of landlords' liens 

in, §3193; 819. 
By person claiming easement, § 3210; 823. 
On notes and bills, § 3259; 839. 
On open account, § 3263; 840. 
Against guarantor, § 3267; 841. 
Against principal, bv or at request of 

surety, §§ 3285-3287; 846. 
To enforce mechanic's lien, § 3320; 868. 
Against limited partnerships. § 3343; 872. 
By husband or wife against the other, for 

possession of property, § 3395; 882. 
Prosecuted by husband or wife during the 

absence or imprisonment of the other, 
§3399; 884. 

By or against married women, § 3402; 
885. 

For divorce and annulling marriages, pe
tition and proceedings in, §§ 3411-3437 ; 
889. 

By or against minor, prosecuted or de
fended by guardian, § 3441; 903. 

On guardian's bond, £§ 3442, 3443: 904. 
Against decedent, how prosecuted, § 3620; 

944. 
Against heirs and devisees, costs in, § 3690; 

964. 
Against administrator for penalty, § 8687; 

963. 
GENERAL PROVISIONS: 

Civil, defined, §3710; 967. 
Forms of abolished; how divided, 

§3712; 987. 
To be by equitable proceedings, when, 

§8713: 968. 
Upon bond or note secured by mort

gage, § 3714; 908. 
On mechanic's lien, by equitable pro

ceedings; no joinder in, § 3715; 968. 
For divorce, bv equitable proceedings, 

§3716; 969/ 
By sureties, occupying claimants, and 

on lost bill or note, by ordinary pro
c e e d i n g s ^ 3717; 969. 

To be by ordinary proceedings unless 
otherwise provided, § 3718; 969. 

Error as to kind of, how corrected, 
§§3719-3721; 969. 

Equitable issues in, how tried, § 3722; 
970. 

Court may direct kind of proceedings; 
§3723; 970. 

Error as to kind of proceedings in, 
waived, § 3724; 970. 

Provisions of Code applicable to all, 
§ 3725; 971. 

On judgments , within what t ime to 
be brought, §3726; 971. 

For discovery, when allowable, § 3728; 
972. 

Successive, when allowable, § 3729; 
972. 

Survival of, §3730; 972. 
Right of civil, not merged in public 

offense, § 3731; 973. 
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* . _ _ , 
A c t i o n s — continued. 

GENERAL PROVISIONS — continued. 
By or against decedent, continued in 

name of personal representative, 
§ 3732; 973. 

LIMITATIONS OF, see LIMITATION OF A C 
TIONS. 

PARTIES TO, see PARTIES TO ACTIONS. 
P L A C E OF BRINGING, see PLACE OF BRING

ING ACTION. 
CHANGE IN PLACE OF TRIAL OF, see 

CHANGE OF P L A C E OF TRIAL. 
MANNER OF COMMENCING, S§ 3804-3835; 

1019. 
Discontinued for failure to file petition in 

time, § 3805; 1021. 
Against county, not to be brought unt i l 

claim is presented, § 3815; 1027. 
Affecting real property, notice to third 

persons, §§ 3834, 3835; 1037. 
JOINDER OF, see JOINDER OF ACTIONS. 
Technical forms of, abolished, § 3850; 

1042. 
Pendency of another, ground for de

murrer, §3854; 1049. 
Pleading mat ter arising subsequent to 

commencement of, § 3940; 1093. 
Consolidation of, on motion of defendant, 

§ 3941; 1093. 
ISSUES IN, see ISSUES IN ACTIONS. 
CONTINUANCES IN. see CONTINUANCE. 
REFERENCE OF, see REFERENCE. 
W H E N TO BE TRIED, §§ 3951, 3952; 1101. 
DISMISSAL OF, see DISMISSAL OF A C 

TIONS. 
On at tachment bond, §g 4175, 4242; 1205. 
To enforce lien of at tachment upon part

nership property, §§ 4187, 4188, 4279; 
1212. 

Upon delivery bond in at tachment, § 4223; 
1228. 

F O R RECOVERY OF SPECIFIC PERSONAL 
PROPERTY: 

How brought, §§ 4455-4458; 1334. 
Bond, seizure of property, §§ 4459-

4461; 1337. 
Execution of order, stay of proceed

ings, §§4462-4467; 1339. 
Judgment and execution, §§ 4468-

4474; 1340. 
When before justice, where brought, 

§4760; 1413. 
In justices' courts, § 4854; 1432. 

F O R RECOVERY OF REAL PROPERTY: 
How brought, §§ 4475-4479; 1342. 
Pleadings, trial, S§ 4480-4497; 1344. 
New trial, §§4498-4502; 1346. 

To QUIET TITLE. §§4503-4506; 1347. 
F O R PARTITION. S§ 4511-4542; 1351. 
F O R PERMANENT SURVEY to establish lost 

corners, §§4507-4510; 1349. 
To FORECLOSE CHATTEL MORTGAGES, 

§ 4543; 1356. 
To FORECLOSE MORTGAGES ON REAL PROP

ERTY, £§ 4555-4566; 1357. 
F O R NUISANCE, WASTE AND TRESPASS, 

§§ 4567-4580; 1366. 
To TEST OFFICIAL AND CORPORATE RIGHTS, 

§g 4581--4603; 1370. 
On official securities, §§ 4604. 4605; 1373. 
For fines and forfeitures, §§ 4606-4608; 

1373. 
O F MANDAMUS, gg 4609-4821; 1373. 
F O R INJUNCTION, §g 4622-4638; 1379. 

A c t i o n s — continued. 
SUBMISSION OF CONTROVERSIES IN, §§ 4644-

4651; 1389. 
AGAINST BOATS AND RAFTS, §§ 4681-4697; 

1398. 
B E F O R E JUSTICES, see JUSTICES O F T H E 

P E A C E . 
Upon under taking of bail, where b r o u g h t , 

§ 5997; 1709. 

Acts of General Assembly. 
To be deposited wi th secretary of s t a t e , 

§ 35; 5. 
W h e n to take effect, §§ 36-38; 5. 
Pr in t ing of, §§ 39-41; 6. 
Titles of, to contain references to Code, 

§ 4 2 ; 7. 
To be kept by secretarv of state, § 70; 16. 
Taking effect of. Const., art . 3, § 26; 1822. 
To embrace but one subject, expressed in 

title, Const., art . 3, § 29; 1822. 
Local or special not to be passed, Const. , 

art. 3, § 30; 1823. 
See, also, STATUTES. 

A . D. 
How construed, § 49, *j[ 11 ; 8. 

A d d i t i o n a l S e c u r i t y a n d D i s c h a r g e of 
S u r e t i e s . 

In case of public officers, §§ 1244-1252; 
281. 

A d i t l e v e l s . 
Drainage of lead mines by, § 1892; 473. 

A d j o u r n m e n t . 
O F SUPREME COURT for failure of judges 

to at tend, §§ 180. 181; 37. 
O F DISTRICT COURT: 

For failure of judge to at tend, §§ 212-
214; 45. 

Effect of, §§215-217; 45. 
After trial begun, § 4003; 1129. 
While jury is out, § 4005 ; 1130. 
During deliberation of ju ry , g 5843; 

1671. 
I N JUSTICES' COURTS: 

When granted, §§ 4775-4778; 1416. 
In actions of forcible entry a n d de

tainer, § 4868; 1434. 
O F GENERAL ASSEMBLY: 

By governor, in case of disagreement , 
Const., art. 4. § 13; 1837. 

Either house of, bv less than quorum, 
Const., art. 3, § 8 ; 1820. 

to regulate its own. Const., a r t . 
3, § 9; 1820. 

By either house of, wi thout consent 
of the other, Const., ar t . 3, § 14; 
1820. 

O F TAX SALES, § 1368; 327. 
A d j u t a n t - G e n e r a l of M i l i t i a . 

Report of, g 122; 25, and § 1565; 393. 
Rank, duties and compensation of, § 1565; 

393. 
Office of, clerical assistance in, § 1596; 

398. 
A d m e a s u r e m e n t of D o w e r . 

Proceedings, etc., for, §g 3647-3655; 953. 
A d m i n i s t r a t i o n . 

To whom granted, special, general , lim
ited, foreign, §§ 3555-3573; 927. 

A d m i n i s t r a t i o n of O a t h s . 
Who authorized to make, § 364; 85. 
Affirmation, § 365; 85. 
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A d m i n i s t r a t o r s . 
Included in term executors, § 49, ^[ 21:12. 
Jurisdiction for appointment of, § 3509; 

916. 
Foreign, §§3569-3573; 931. 
Appointment and approval of bonds and 

reports of, by clerk, § 245; 54, and 
§§3515, 3516: 918. 

Order for sale of pei sonal property by, may 
be made by clerk, § 245; 54. 

ADMINISTRATION GRANTED : 
W h o m appointed, united, bond, oath, 

letters, notice, liinitation, foreign, 
§§ 3555-3570; 927. 

Special, appointment and duties of, 
§§3558-3562; 928. 

SETTLEMENT OF THE ESTATE: 
Inventory to be filed by, § 3574; 933. 
Mav compound with debtor of estate, 

g*3586; 936. 
Sa'e of property by, §g 3590-3605; 936. 
To take charge of real estate of dece

dent, §§3606-3608; 940. 
May be authorized to prosecute busi

ness of decedent, § 8611; 941. 
Service upon, of notice of claim, 

§3612; 941. 
Approval and payment of claims by, 

§§3612-3628; 941. 
Referees to examine accounts of, 

§3616; 944. 
To be substituted for decedent in ac

tions, § 3620; 944. 
Temporary, when to be appointed, 

§ 3621; 944. 
Manner of payment of legacies by, 

§§ 3633-3639; 947. 
Payment of distributive shares by, 

§ 3641; 949. 
ACCOUNTING BY, §§ 3674-3683; 961. 
Deposit of funds by, on final report, 

§§ 342-344; 81. 
in savings bank, § 1802; 453. 

Reports, discharge, rules ii-iv, vi i ; p. lviii. 
Not to derive profit or be accountable to 

loss from administration, § 3678: 962. 
To furnish clerk with list of heirs, § 8696; 

965. 
Complete record to be kept of sales of 

real estate by, § 3697; 965. 
Compensation of, §§ 3699, 3700; 965. 
Removal of, §§ 3701-3708; 965. 
Removal of from state, § 3547; 925. 
Commitment of for failure to obey order 

of court, § 3707; 966. 
May sue in their own names, § 3749; 996. 
See, also, ESTATES OF DECEDENTS, and 

EXECUTORS. 

A d m i n i s t r a t o r d e b o n i s n o n . 
May be appointed after five years, n., 

§3568; 931. 

A d m i n i s t r a t o r d e s o n t o r t . 
Proceedings against, n., § 3583; 935. 

A d m i s s i o n o f A t t o r n e y s . See ATTORNEYS. 
A d m i s s i o n of D e b t . 

By husband alone, will keep alive mort
gage upon homestead, n., § 3165; 802. 

Revives cause of action upon contract, 
§3744; 992. 

A d m i s s i o n s i n P l e a d i n g . 
Of allegations otherwise deemed contro

verted, how made, § 3918; 1084. 

A d m i s s i o n s i n P l e a d i n g — continued. 
In one defense not to affect another de

fense, n., §3916; 1083. 

A d m o n i t i o n of J u r y . 
By court upon separation : 

In civil cases, §3999; 1128. 
In criminal cases, § 5820; 1666. 

A d o p t e d C h i l d . 
May inherit from na tura l parents, n. , 

§ 3501; 914. 
A d o p t i o n of C h i l d r e n . 

Method of, §§ 3498-3502; 913. 
In orphans' homes, § 2692; 690. 
In homes for the friendless, § 3507; 915. 

A d o p t i o n of t h e C o n s t i t u t i o n . 
Method and effect of, Const., art. 12; 1841. 

A d u l t e r a t e d L i q u o r s . 
Sale of, punished, § 5361; 1562. 

A d u l t e r a t i o n . 
Of coal or kerosene oil, punishment for, 

§2490; 651. 
Of food or liquors, punished, § 5357; 1561. 
Of drugs or medicines, punished, § 2529; 

659, and § 5358; 1561. 
Of milk, cheese or butter , penalty for, 

§5363; 1562. 
Of food, drugs or medicine, prohibited, 

§§5364-5368; 1562. 
Of lard, punished, §§ 5372, 5373; 1564. 

A d u l t e r y . 
Cause for divorce, § 3414; 891. 
Punishment of, § 5317; 1550. 
Limitation of prosecution for, § 5550; 1597. 

A d v a n c e m e n t t o H e i r . 
Effect of, §3663; 959. 

A d v e r s e P o s s e s s i o n . 
Does not prevent sale of interest, § 8103; 

775. 
Evidence as to easement claimed by vir tue 

of, §3206; 822. 
Easement in light and air not acquired 

by, §3207; 822. 
Footway not acquired by, § 3208; 822. 
Notice to prevent the acquisition of ease

ment by, §§ 3209, 3210; 822. 
W h a t sufficient to bar action to recover 

real property, n., § 3734; 974. 
A d v e r t i s e m e n t . 

Of t ax sales, §§ 1354-1356; 323. 
use of figures in, § 1365; 326. 
copy of, to be filed in auditor 's office, 

§ 1866; 326. 
Of estrays, §§ 2265-2268; 585. 
Of stray vessels, rafts or lumber, §§ 2345, 

2349; 599. 
Of lost goods, money or notes, §§ 2351, 

2352; 601. 
Of unclaimed property by warehousemen, 

carriers, etc., §3366; 876. 
Fees for, when not otherwise provided, 

§5118; 1499. 
Af f idav i t . 

In proceeding for contempt for violating 
injunction to restrain sale of l iquors; 
examination of affiant, § 2387; 620. 

As to injury to stock by rai lway company, 
§1972; 501. 

For change of place of trial, §§ 3795, 3797; 
1014. 

affiant in, may be examined, § 3795; 
1014. 
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Af f idav i t — continued. 
Of re turn of service of notice, § 3814; 

1026. 
For service of original notice by publica

tion, §3823; 1029. 
Of Dublisher as to publication of original 

notice, g 3825; 1033. 
Verification of pleadings by, wha t suffi

cient, g§ 3875-3879; 1068. 
To petition for injunction, § 4624; 1383. 
For continuance for failure to answer in

terrogatories, § 3902; 1081. 
Verifying interrogatories at tached to 

pleadings, §3904; 1082. 
Of party filing interrogatories with plead

ing, effect of, § 3905: 1082. 
In support of motion for more specific 

statement, §3927; 1088. 
For continuance, must state what , §§ 3957, 

3959; 1104. 
As to bill of exceptions signed by by

standers, §4042; 1147. 
Upon application for new trial, § 4045; 

1160. 
Of merits t o set aside default, § 4078; 

1172. 
Upon application for receiver, § 4113; 

1186. 
Upon motion for an order, § 4123; 1190. 
Of defense, on motion for security for 

costs, §4137; 1192. 
For at tachment , amendment of, § 4246; 

1234. 
As to proceedings in foreclosure of chat tel 

mortgage, g§ 4550, 4551; 1357. 
Perpetuat ing testimony by, § 4951; 1462. 
Of posting or serving notice or paper, 

§ 4949; 1461. 
As to fact of publication, § 4948; 1461. 
False, by master of boat, to defraud in

surer, punished, § 5451; 1579. 

Af f idav i t s . 
Defective, may be corrected, § 326; 78. 
Commissioners in other states empowered 

to take, §§354-363; 83. 
As evidence; defined; how procured; 

§§4940-4951; 1460. 
Fee for drawing and certifying to, § 5096; 

1494. 
W h e n filed become part of record, n. , 

§4042; 1147. 

Af f in i ty . 
Degrees of, how computed, § 49, Tf 24; 12. 

A f f i r m a n c e of J u d g m e n t u p o n A p p e a l . 
For failure to file transcript or assign er

rors, §§4410-4413; 1294. 
Effect of, n . , § 4424; 1302. 

A f f i r m a t i o n . 
In place of oath, § 365; 85. 

A f f i r m a t i v e of I s s u e . 
W h o has, n . , § 3986; 1110. 
See. also, BURDEN OF P R O O F . 

a f f r a y . 
Defined and punished, § 5431; 1574. 

A g e n c y . 
Place of bringing action in transactions 

connected with, § 3790; 1012. 
Service upon person employed in, § 3818; 

1028. 
Of wife when abandoned by husband, 

n., § 3398; 884. 

A g e n t . 
Responsible for t a x of property of prin

cipal under his control, § 1296; 298. 
Penal ty for sale of liquors by, § 2381; 614. 
Wi th whom contract is made, m a y sue in 

his own name, n., § 3749; 996. 
Of corporation, service of notice upon, 

§§ 3816-3818; 1028. 
Verification of pleadings by, § 3878; 1069. 
Affidavit of, for continuance, § 3957 ; 1104. 
Of non-resident, service on of notice of 

action to recover real property, § 4479; 
1344. 

Appearing for par ty in justice 's court , 
showing of authori tv by, § 4773; 1416. 

Embezzlement by, § 5215; 1528. 
A g e n t s of I n s u r a n c e C o m p a n i e s . 

Must procure certificate of au thor i ty , 
§ 1708; 427. 

W h o deemed to b e ; adver t isements by, 
§ 1711; 427. 

W h o held to be soliciting agents , § 1732; 
434. 

A g e n t s of L i f e I n s u r a n c e C o m p a n i e s . 
Appointment, authori ty , etc., §§ 1738-

1740; 436. 
Acting wi thout certificate, punished, 

§ 1751; 440, and § 1775; 446. 
F raud of, punished, § 1779; 447. 

A g r e e m e n t s . 
How construed when terms understood in 

different sense, § 4902; 1445. 
A g r i c u l t u r a l C o l l e g e . 

See STATE AGRICULTURAL COLLEGE, 

§§2630-2672; 680. 
A g r i c u l t u r a l S o c i e t i e s . 

Duration and dissolution of, § 1620; 405. 
Incorporation of, § 1649; 412. 
Of state, district or county, §§ 1665-1674; 

415. 
A i r . 

No easement in, § 3207; 822. 
A l c o h o l . 

Included in t e rm " in tox ica t ing l iquors," 
§2416; 631. 

Instruction in schools as to effects of, 
§ 2884; 726. 

A l i b i . 
W h a t sufficient proof of to acquit , n . , 

§ 5813; 1659. 
A l i e n . 

Property rights of, §§ 3073-3080; 763, and 
Const., art . 1, § 22; 1816. 

Non-resident, r ights of widow in proper ty 
of, § 3646; 953. 

Naturalization of, p. 1771. 

A l i e n a t i o n A f t e r C o m m e n c e m e n t of A c 
t i o n . 

Not to affect actions to recover real prop
erty, §4485; 1345. 

A l i m o n y . 
Temporary and permanent , when granted , 

§§3417-3420; 893. 
Suit for, entertained in equity wi thout di

vorce, n., §3420; 895. 
In case of annull ing marriage, § 3427; 898. 

A l l e g a t i o n s . 
Variance between, and proof, when 

deemed mater ia l ; effect of, §§ 3892-3894: 
1074. 
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A l l e g a t i o n s — c o n t i n u e d . 
Material, when to be taken as true, § 3918; 

1084. 
Of corporate, partnership or representa

tive capacity, how made and contro
verted, §§ 3923, 3924; 1086. 

Alternative, to be attacked by motion and 
not by demurrer , n., § 3927; 1088. 

Alleys. 
Laying out, grading, etc., of, §§ 623, 624; 

144. 
Improvement of, §§ 625-629; 154. 
Improvement of at expense of adjacent 

property, § 630; 155. 
in cities of first class, § 821; 203. 
in cities under special charter, § 932; 

222. 

A l l o w a n c e . 
Of claims against estates of decedents: 

By executor or administrator, §§ 3612-
3632; 941. 

Special administrator not authorized 
to make, § 3561; 928. 

To widow and children out of estate, 
§§ 3579-3581; 934. 

To administrators as compensation, § 3700; 
965. 

To posthumous children and others, not
withstanding will, § 3535; 923. 

A l t e r a t i o n of I n s t r u m e n t . 
Deemed forgery, §§ 5223, 5226; 1531. 

A l t e r a t i o n of S t a m p o r B r a n d . 
Punished, § 5444 ; 1578. 

A l t e r n a t i v e A l l e g a t i o n s . See ALLEGA
TIONS. 

A m e n d m e n t . 
Of constitu tion, See CONSTITUTION. 
Of special charters of cities, §§ 903-905; 

218. 
Of ciiarter of corporation, § 1615; 403. 
Of record of court, § 224; 47. 
O F PLEADINGS: 

Time to plead to, §§ 3842, 3845; 1040. 
To petition, without leave, filed before 

answer, § 3853; 1049. 
Failure to file deemed joinder in de

murrer , §3858; 1056. ' 
Of demurrer, n., § 3845; 1041. 
Failure to file after demurrer sus

tained, § 3860; 1057. 
Permitted without verification, § 3886; 

1070. 
How made, do not entitle to continu

ance, §§ 3892-3888; 1074. 
When considered as substitute, n., 

§3898; 1080. 
Allowed by referee, § 4027; 1139. 
Default for failure to file, g 4076; 1170. 

Of re turn of service by sheriff, § 3811; 
1026. 

Of return of at tachment , § 4246: 1234. 
Of bill of particulars, § 3919; 1085. 
Of application for continuance, § 3960; 

1106. 
Of motion for new trial, n., § 4045; 1160. 
Of pleading, bond or proceeding in at

tachment, §4246; 1284. 
Of abstract in real action, or in action for 

partition, g 4481; 1344, and § 4518; 1352. 
Of re turn of iustice on appeal, §§ 4834, 

4835; 1426. 

A m e n d m e n t s . 
To school laws, publication of, § 2595; 674. 
To constitution: 

How proposed and submitted, Const., 
art. 10. §§ 1, 2; 1838. 

Method of submission of, §§ 59-63; 14. 
A m o u n t . 

In controversy, wha t is, n., §4402; 1287, 
and § 4757; 1411, and g 4824; 1423. 

A n a m o s a . 
Penitentiary at, acts relative to, §§ 6211-

6224; 1745. 
A n c i l l a r y A d m i n i s t r a t i o n . 

Allowance of claims under, n., § 3551; 926. 
May be granted after five years, n., § 3568; 

931. 
A n i m a l s . 

Cities and towns may regulate or restrain 
the running at large of, § 618; 142. 

City council may levy t ax upon, § 680; 
175. 

Taxation of, § 1274; 291, and § 1300; 299. 
Restraining from runn ing at large, §2249; 

580. 
Male, may be taken up, § 2250; 580. 
Damages from, when running at large, 

§§2251, 2252; 581. 
Submission of question as to restraining 

stock, §§2253, 2254: 582. 
Damages from, where stock is prohibited 

from running at large. § 2255; 583. 
Relieving from distraint, g 2256; 583. 
Taking up of, §§ 2251, 2255-2278; 581. 
Fees in case of taking up of, g 5099; 1495. 
Release of, by bond, § 2285; 588. 
Marks and brands of, §§ 2276-2278; 587. 
Registration of pedigrees of, §§ 2279, 2280; 

587. 
Abandoned, may be cared for, § 2281; 587. 
Impounded or confined, supplied witii 

food and water, § 2282; 587. 
Diseased, § 2288; 588, and § 5414; 1570. 

destruction of by state veterinary 
surgeon, §2299; 590. 

Damage to, by dogs, § 2284; 588. 
compensation for, §g 2288-2293; 589. 

Wild, bounty for scalps of, §§ 2286, 2287; 
588. 

Maliciously injuring, punished, § 5285; 
1544. 

Cruelty to, nunishment for, §§ 2281, 2282; 
587, and §g 5352-5355 ; 1560. 

Regulations as to transportation of, § 5353; 
1560. 

A n n e x a t i o n . 
Of contiguous teiri tory to city or town, 

§§574-579; 131. 
Of city or town to another city or town, 

§§ 581, 582 ; 134. 
A n n u i t i e s . 

Listing of for taxation, § 1289; 296. 
A n s w e r . 

Not necessary to claim against estate, 
§3614; 943. 

W h e n to be filed, §§ 3841, 3842; 1040. 
When to be filed to amendment to peti

tion, § 3853; 1049. 
Objections not appearing on face of peti

tion to betaken advantage of by, § 3856; 
1054. 

May be filed to portion of causes of action 
in petition, § 3857; 1056. 
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A n s w e r — continued. 
May be filed on overruling of demurrer , 

§ 3859; 1056. 
REQUISITES OF, §§ 3861-3864; 1058. 
By guardian, § 3862; 1062. 
Equitable, division of into paragraphs, 

§ 3866; 1065. 
Demurrer to, § 3870; 1066. 
Reply to, § 3871; 1066. 
In action for damages, may set forth mit i

gat ing circumstances, § 8888; 1071. 
Interrogatories may be attached to, § 3899; 

1081. 
To interrogatories attached to pleadings, 

§§3899-3906; 1081. 
may be read as deposition; may con

tain what, §§ 3899, 3900; 1081. 
how compelled, §3906; 1082. 

May be quashed for failure to answer in
terrogatories, § 3906; 1082. 

Divisions of, how numbered, § 3911; 1083. 
Sham or irrelevant, stricken out, § 3913; 

1083. 
Inconsistent defenses may be stated in, 

§3916; 1083. 
Allegations of, deemed controverted, 

§ 3918; 1084. 
Supplemental, when allowed, §3938; 1092. 
Matter in abatement may be stated in, 

§3939; 1092. 
O F GARNISHEE: 

Pleading controverting need not be 
verified, § 3881; 1070. 

How taken, §§ 4205-4207; 1219. 
How controverted, § 4212; 1222. 
W h a t sufficient to war ran t judgment , 

n., §4213; 1223. 
I n proceedings before a justice, 

§§4856,4857; 1432. 
I n proceeding to subject property to pay

ment of judgment , § 4380; 1274. 
In actions to recover real property, 

§ 4482; 1344. 
In actions for partition, § 4516; 1352. 
In habeas corpus proceeding, §§ 4727-4730; 

1404. 
A p o t h e c a r i e s . 

See PHARMACISTS, §§2523-2534; 657, and 
§ 5359; 1561. 

A p p a r a t u s . 
Purchase of, for schools, § 2844; 718. 

A p p e a l B o n d . 
Does not discharge delivery bond in at

tachment , n., § 4219; 1227. 
In supreme court, §§ 4416-4423; 1299. 
Judgmen t upon, §§ 4425. 4426; 1324. 
In justice's court, §§ 3580-3582; 1425. 

Appeals. 
From orders removing or suspending at

torney, § 301; 73. 
In proceeding to establish highway along 

stream to avoid bridging, § 406; 101. 
To court from order selecting newspapers 

for publication of proceedings of board 
of supervisors, § 428; 106. 

From superior courts of cities, § 770; 194, 
and § 781; 196. 

F rom action of city council as to damages 
from change ol grade of street, § 635; 
158. 

From police courts, § 811; 201. 
From court for contesting elections, 

§§ 1182, 1183; 273. 
V O L . II —120 

A p p e a l s — continued. 
From board of equalization, § 1312; 304. 
I n proceedings for establ ishment of high

ways, §§ 1449-1453; 370. 
From appraisement of damages for t ak ing 

private property for mill-dams and races. 
§1832; 460. 

In proceedings to assess damages for con
struction of levees, drains or ditches, 
§§1853, 1860; 464. 

In proceedings for location of drains, 
ditches and water-courses, § 1854; 465. 

From assessment of damages by dra inage 
of marsh lands, § 1874; 469. 

F rom action as to drains across r ight of 
way of railroads, § 1884; 471. 

From assessment of damages for tak ing 
private property for works of internal 
improvement, §g 1918-1923; 485. 

From finding of commissioners of insanity, 
§2196: 571. 

From action of township t rustees in as
sessing damages caused by stock, § 2259; 
584. 

In proceedings for seizure and condemna
tion of liquors, § 2403; 624. 

From assessment of damages for taking 
property for school-house site, § 2983; 
746. 

From decisions of school officers, §§ 2985-
2992; 747. 

From judgmen t against master or appren
tice, §§3483, 3490; 912. 

In proceedings to send child to home for 
friendless, § 3505; 915. 

From appointment of special executors, 
effect of, §3559; 928. 

Right to amend after reversal on, n., 
§ 8895; 1075. 

I n ordinary and in equitable act ions; 
wha t evidence taken up, §§ 3948, 3949; 
1095. 

From order grant ing or refusing continu
ance, §3962: 1106. 

Effect of upon liens of judgments , n., 
§4089; 1177. 

From judgments by confession, n., § 4107; 
1184. 

From order as to security for costs, n., 
§4137; 1192. 

Bill of costs in case of, § 4155; 1197. 
From judgments in garnishment pioceed-

ings, §4218; 1226. 
From order discharging a t tachment , 

§§4244, 4245; 1233. 
No stay allowed in case of j udgmen t upon, 

§ 4286; 1246. 
Not allowed after stay, § 4288; 1246. 
Waive r ight of redemption, §4331 ; 1262. 
TO SUPREME COURT IN CIVIL CASES: 

When allowed, §§ 4392-4406; 1281. 
Notices of, and filing of transcripts, 

§§4407-4415; 1292. 
Abstracts in, see ABSTRACTS. 
Suspend proceedings in court below, 

n., §4407; 1292. 
Not to be dismissed if taken in good 

faith, § 4412; 1295. 
Stay of proceedings, §§ 4416-4423; 

1299. 
Trial and judgmen t in, §§ 4424-4430; 

1302. 
Rehearing, §§4431, 4432; 1326. 
General provisions, §§ 4433-4445; 1327. 
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A p p e a l s — continued. 
TO SUPREME COURT IN CIVIL CASES — con . 

Certificate must show question in
volved, rule 11; p. xl. 

When deemed perfected, rule 12; p . 
xli. 

W h e n transcript required, rule 12; 
p. xli. 

Notice of, in default cases, rule 16; 
p. xli. 

W h o deemed, appellant in cross-ap
peal, rule 18; p. xli. 

Service and filing of assignment in, 
rule 51; p. xlv. 

Submission of on brief, rules 53, 54; 
p. xlvi. 

Filing, notice of motions and argu
ments in, rule 52; p. xlvi. 

Oral argument in, how secured, open
ing and closing, rules 55-57; p. 
xlvi. 

Opinions of court upon, rule 59; p. 
xlvii. 

Garnishment in lower court after 
amending, rule 67; p. xlvii. 

Execution from supreme court in, 
rule 67; p . xlvii. 

Procedendo in, rule 70: p. xlviii. 
Decrees in, rules 71, 72; p . xlviii. 
Rehearing in, how secured, rules 88-

93; p. xlix. 
Taxation of costs of, rule 95; p . 1. 
Preparation and print ing of ab

stracts and arguments, rules 96-99; 
p . l . 

Form of transcript m, rule 100; 
p. lii. 

Waiver of requirements as to printing 
abstract and arguments , rule 101; 
p. liv. 

In certiorari proceedings, § 4453: 
1333. 

By state, in mandamus proceedings, 
§ 4621; 1378. 

From judgments on awards, § 4665; 
1394. 

From judgments in actions against 
boats or rafts. § 4691; 1399. 

Not to lie from order to punish for 
contempt, § 4748; 1409. 

TO SUPREME COURT IN CRIMINAL CASES: 
Amount of bail for, to be fixed in 

judgment , §5896; 1684. 
By whom and how taken, §§ 5905-

5909; 1685. 
Transcript in, § 5910; 1686. 
By co-defendants; by state, §§ 5911, 

5913; 1686. 
Bail upon, §§ 5913-5915; 1687. 
Stay of execution upon, § 5913; 1687. 
By state not to stay execution, § 5914; 

1687. 
Docketing of, §§ 5916, 5917; 1687. 
Trial, §§5918-5930; 1687. 
Bail bond given upon, §§ 5985, 5986: 

1706. 
I n prosecutions for murder , stay of 

execution by, §§ 5146, 5147; 1506. 
Not to be allowed from order trans

ferring criminal cause, § 5772; 1648. 
How docketed; when tried, rule 74; 

p. xlviii. 
From judgments of district court on 

appeals from justices, § 6103; 1726. 

A p p e a l s — continued. 
FROM JUDGMENTS OF JUSTICES IN CIVIL 

CASES: 
When allowed; how prosecuted, 

§§ 4824-4845; 1423. 
Trial of, rule 4 ; p. lviii. 
Change of place of trial not allowed 

in, §3795; 1014. 
In actions of forcible entry and de

tainer, §§4873, 4874; 1435. 
F R O M JUDGMENTS OF JUSTICES IN CRIMI

NAL CASES: 
By prosecuting witness from judg

ments for costs upon information 
before justice, § 6089; 1723. 

How taken, bail, witnesses bound 
over, §§6095-6099; 1724. 

Trial of in district court. §§ 6100-
6104; 1726. 

A p p e a r a n c e . 
Of defendant after service, at wha t t ime 

required, §3807; 1022. 
To action, how made, effect of, § 3832; 1034. 
Of member of general assembly to civil 

action, during session, not required, 
§3832; 1034. 

To civil action, not required on holidays, 
§3832; 1034. 

Default for want of, how taken, § 4077; 
1172. 

In a t tachment proceedings, giving bond 
for release of propertv deemed, § 4219; 
1227. 

In action against boat or raft, what 
deemed, §4697; 1400. 

To action before justice, §§ 4766, 4773, 
4774; 1414. 

A p p e a r a n c e D o c k e t . 
To be kept by clerk of court, §§ 258-262; 57. 
En t ry in of filing of pleading, effect of, 

§ 3849; 1042. 
Ent ry of motion in, § 4124; 1191. 

A p p e a r a n c e T e r m . 
In equitable actions, n., § 3949; 1095. 

A p p e l l a n t . 
Who styled as, j§ 4400; 1287. 
W h o deemed in case of cross-appeals, 

rule 18; p. xli. 
A p p e l l e e . 

W h o styled as, § 4400; 1287. 
A p p l e s . 

Weight of per bushel, § 3225; 825. 
A p p l i c a t i o n . 

For insurance, copy of to be attached to 
policy, §1733; 434. 

Appointment. 
Of notaries public, §§ 345-347; 82. 
Of officers to fill vacancies, § 1257; 284. 
Of guardians for minors, §§ 3433-3437; 901. 
Of foreign guardians, § 3458; 909. 
Of guardian ad litem, §§ 3771-3773; 1006. 

A p p o r t i o n m e n t . 
Of school fund by auditor of state, § 75, 

IT 12; 18. 
Of school taxes by treasurer, § 1350; 319. 
Of rent, on death of tenant or cestui que 

vie, 8 3186; 816. 
Of costs, §§ 4143, 4144, 4150; 1193. _ 

on appeal from judgment of justice, 
n., §4841; 1428. 

Of senators of general assembly, Const., 
art . 3, § 3 4 ; 1825. 
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A p p r a i s e r s . 
To appraise damages from establishment 

of highways, §§ 1430-1435; 366. 
In proceeding to condemn property for 

mill-dam, § 1830; 460. 
Of property of decedent, how appointed, 

etc., §§ 3577, 3578, 3582; 934. 
Compensation of, § 5089; 1492. 
To assess damages from establishment of 

highway, are not a jury , n., Const., ar t . 
1, § 9 ; 1801. 

A p p r a i s e m e n t . 
Of damages from change of grade of 

street, §635; 158. 
Of damages for taking property for works 

of internal improvement, §§ 1909-1917; 
483. 

Of estrays, §2284; 585. 
Of sixteenth section school lands, § 3001; 

750. 
Of property offered as security for loans 

from school fund, § 3019; 754. 
Of property sold on execution in favor of 

state or county, § 3083; 766. 
I n actions by occupying claimants , 

§§ 3153-3156; 799. 
Of property of insolvent, § 3295; 853. 
Of personal property of decedent, §§ 3577; 

3578; 934. 
Of real property of decedent, § 3594; 938. 
As evidence of value of property as against 

executor, § 3677; 962. 
Of partnership propertv in case of at tach

ment, §4187; 1212. 
Of propertv released en delivery bond in 

at tachment, § 4222; 1228. 
Of partnership propertv levied on under 

execution, §4278; 1243. 
Of personal property levied on under exe

cution, § 4329; 1260. 
Of propert}' in replevin, § 4466; 1340. 
Of property in partition proceeding, § 4535; 

1355. 
Law giving right of impairs obligation of 

contract, n., Const., art. 1, § 21 ; 1812. 

A p p r e n t i c e s h i p . 
Of inmates of house of refuge, § 805; 200. 
Of children by home for the friendless, 

§ 3507; 915. 
See, also, MASTER and APPRENTICE, 

§§ 3471-3497; 911. 

Appropriation. 
Debts not to be contracted to exceed, 

§§ 164, 168; 35. 
By city council, to be bv ordinance, § 673; 

172. 
in cities of first class, § 822; 203. 

For standing army, not to be made for 
longer t ime than two years, Const., ar t . 
1, § 14; 1808. 

Money not to be drawn from state treas
ury except upon, Const., art. 3, § 2 4 ; 
1821. 

Of public money for local or private pur
poses, Const., art. 3, § 31 ; 1825. 

A p p r o v a l . 
Of bills by governor, § 32; 5. 
Of official bonds, g 1145; 267. 
Of proceedings of clerk in probate mat te rs 

in vacation, § 3514; 913. 
By court, of conveyance by commissioner, 

§4100; 1182. 

A p p r o v a l — continued. 
Of sale of property by judge in vacation, 

§4103: 1182. 
Of appeal bonds, §§ 4416, 4417; 1299. 

A r b i t r a t i o n . 
Submission of controversies to , g§ 4652-

4667; 1390. 
between employers and workmen, 

§§4668-4680; 1394. 

A r b i t r a t o r s . 
Compensation of, § 5114; 1498. 
Bribery of, or a t tempt to bribe, or accept

ance of bribes by, punished, §§ 5250-
5252; 1538. 

A r g u m e n t s . 
W h o entitled to open and close n. , § 3986; 

1110. 
To j u ry by at torneys, order of, §§ 3987-

3989; 1112. 
Court may restrict t ime of, § 3990; 

1113. 
O N APPEAL TO SUPREME COURT, n., § 4424; 

1302. 
On motions, rule 52; p. xlvi . 
Service and filing of, rules 53, 54; 

p. xlvi. 
Oral, notice of, rule 55; p. xlvi . 
Opening and closing of, rule 57; 

p. xlvi. 
Costs of, rule 95; p . 1. 
Pr in t ing of, rule 96; p. 1. 
Requirements as to form of, rule 99; 

p. lii. 
Waiver of rule as to pr in t ing, rule 

101; p . liv. 
Distribution of, rule 102; p . liv. 
Distribution by clerk to judges, rule 

116: p. lvi. 
On rehearing, §4432; 1326. 
Oral or wri t ten, § 4434; 1327. 
In criminal cases, defendant to close, 

§ 5921; 1687. 

A r m y . 
Not to be kept in t ime of peace, Const., 

ai t . 1, § 1 4 ; 1808. 

A r r a i g n m e n t of d e f e n d a n t . 
Upon indictment, §§ 5712-5721; 1635. 
On information, § 6065; 1720. 

.A. JL* JL*G s t 

O n ' w a r r a n t of coroner, §§ 496-499; 118. 
For violation of city ordinances, § 802; 

199. 
Of debtor in summary proceedings, § 4377; 

1273. 
Of defendant in habeas corpus proceed

ings, §§ 4713, 4719 ; 1402. 
Upon preliminary information, §§ 5509-

5574; 1600. 
By whom and how made, §§ 5581-5602; 

1603. 
Proceedings before magis t ra te upon, 

§§5603-5609; 1605. 
On bench war ran t after conviction, § 58S7; 

1682. 
Of defendant, by bail, § 5992; 1707. 
Upon information triable before justice, 

§ 6003; 1720. 
Electors privileged from on day of elec

tion, Const., art . 2. § 2; 1817. 
Members of general assembly privileged 

from. Const., art . 3, § 11; 1820. 
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Arrest of Judgment. 
Motion in, when allowable, § 3856; 1054. 
By reason of non-averment of material 

fact, §§4049, 4050; 1162. 
Motion in, not allowed in justice's court, 

§4799; 1420. 
I n criminal cases, §§ 5876-5879; 1680. 
Ground of, may be urged as cause against 

judgment , §§ 5889, 5891; 1682. 

Arson. 
Assault wi th intent to commit, punished, 

§5173; 1514. 
Degrees of, §§ 5179-5182; 1516. 
Provisions as to, applicable to married 

women, § 5186; 1517. 

A r t i c l e s o f I n c o r p o r a t i o n . 
Adoption and recording of. § 1610: 402. 
Must fix limit of indebtedness, § 1611; 

402. 
Changes in, must be recorded and pub

lished, § 1615; 403. 
Failure to comply with, penalty for, § 1621; 

405. 
Of corporation not for pecuniarv profit, 

§ 1650; 412. 
Of foreign corporation filed, § 1641; 410. 
Of mutua l benefit association, § 1762; 443. 
Of savings bank, § 1790; 450. 
Fee for recording, § 5096; 1494. 

Assault. 
Punishment for, § 5177; 1515. 
With intent to murder, § 5171; 1513. 
Wi th intent to commit rape, § 5172: 1514. 

limitation of prosecution for, § 5550; 
1597. 

Wi th intent to maim, rob, steal, etc., 
§5173; 1514. 

Wi th intent to inflict great bodily injury, 
§5174; 1514. 

Wi th intent to commit felony, § 5175; 
1515. 

A s s a u l t a n d B a t t e r y . 
Punishment for, §5177; 1515. 

Assembly. 
Right of, guarantied. Const., art . 1, § 20; 

1812. 
See, also, GENERAL ASSEMBLY. 

A s s e s s m e n t . 
O N SPECIAL TAXES UPON PROPERTY IN 

CITIES : 
How enforced, g§ 649, 850: 164. 
May be certified to auditor, § 652; 166. 
For sewers, § 841; 209. 

in cities" of first class, §§ 851, 854; 
211. 

in cities under special charter, 
§§ 943-952; 224. 

For grading alley, § 628; 155. 
For repairing or clearing sidewalks, 

§725; 183. 
For street improvements in cities of 

first class. g§ 824-826; 203. 
to cure irregularities, § 834; 207. 

For paving, curbing and sewering in 
cities of first class, §§ 868-879; 213. 

For filling or draining lots in cities or 
towns, § 651 ; 166, 

in cities under special charter, 
§ 927; 222. 

O F T A X E S : 
Levy, amount of, § 1270, 2S6. 
Exemptions, §§ 1271-1273; 230. 

A s s e s s m e n t — continued. 
O F TAXES — continued. 

Enumeration and listing, §§ 1274-1293; 
291. 

Upon banking associations, §§ 1297-
1299; 298. 

Classification of property for, § 1300; 
299. 

Duty of assessor, §§ 1301-1308; 300. 
Refusal to assist assessor in making, 

punished, § 1302; 301. 
Plat t ing property for purpose of, 

§1006; 240. 
Equalization by township board, 

§§1309-1312; 303. 
by county board, §§ 1313, 1314; 

306. 
by state board, §§ 1315-1317; 307. 

Auditor to transmit, §§ 1318, 1319; 
308. 

Tax book and list, §§ 1323-1825; 310. 
Duty of treasurer, gg 1326-1335; 310. 
By county treasurer, in case of omit

ted property, §§ 1333, 1334; 312. 
To wrong person, effect of, § 1890; 356. 
Erroneous, injunction not proper rem

edy against, n., g 4622; 1379. 
On railways, §g 2016-2022; 520. 
On sleeping and dining cars, §§ 2023-

2025; 522. 
On telegraph lines, §§ 2109-2116; 554. 

O F DAMAGES : 
For taking property by city, § 647; 163. 
For establishing highway along stream 

to avoid bridging, §g 405, 406: 101. 
For constructing levees, drains and 

ditches, g 1852"; 464. 
For taking property for works of in

ternal improvement, §§ 1908-1917; 
477. 

For condemnation of ways to mines or 
quarries, §§ 1949-1952 ; 494. 

For which stock is distrained, §§2258, 
2259; 583. 

How made on judgment by default, 
§§4079, 4080;'1175. 

Assessments. 
In mutua l insurance companies, § 1702; 

424, and § 1766; 443. 

Census to be taken by, §§ 149-153; 32. 
Election of, in townships containing cities, 

§§ 526, 528; 122. 
In cities under special charter, §§ 910, 916, 

917; 320. 
When to be elected. § 1041; 247. 
Method of voting for, §§1082-1084; 256. 
Bond of, § 1143; 267. 
Listing and assessment of property by, 

§§1301-1308; 300. 
Books of, what to show, when returned, 

§§1300, 1305; 299. 
To meet with board of equalization and 

correct assessment books, § 1312; 304. 
To return list of persons subject to mili

tary duty, § 1556 ; 392. 
To make enumeration of soldiers' orphans, 

§§2693-2695; 691. 
Compen nation of. § 5080; 1492. 
To list dogs, g 2288; 589. 

Assets. 
Ot «estate of insolvent, how divided, § 8299; 

854. 
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A s s e t s — continued. 
Property of estate, not subject to execu

tion, not deemed, §§ 3575. 3576; 933. 
Zil estate of decedent, discovery of, 

§§3583-3585; 985. 

A s s i g n e e . 
Of non-negotiable instrument or account, 

action by, §§ 3260-3263; 839. 
Action of against guarantor, § 3267; 841. 
Of contract payable in property, tender 

to, §3276; 843. 
Of insolvent debtor, duties of, §§ 3295-

3308; 853. 
Of cause of action, may sue in his own 

name, n., §3748; 994. 
Action by, upon thing in action, § 3751; 

998. 

A s s i g n m e n t . 
Of tax certificate, § 1373; 329. 
Of policy in mutua l benefit association, 

§ 1767\ 444. 
Of mortgage, recording of, n., § 3112; 779. 
Of note, carries mortgage as incident, n., 

§3112; 779. 
Of lease, carries with it landlord's lien, n. , 

§3192; 818. 
Of non-negotiable instruments, §§ 3260-

3262; 839. 
Of open account, § 3263; 840. 
F O R BENEFIT O F CREDITORS: 

How made, validity of, etc., §§ 3292-
3308; 849. 

Priority of taxes under, § 3308; 856. 
By insolvent limited partnership, 

§ 3349; 873. 
Of mechanic's lien, § 3321; 869. 
O F DOWER: 

Concurrent jurisdiction in mat ter of, 
n., §3648: 953. 

When action for barred, n., § 3734; 
974 

Of thing in action, action in case of, § 3751; 
998. 

Of interest in pending action, § 3766; 
1005. 

Of causes, by clerk, § 3954; 1102, and rule 
3 ; p. lvii. 

Of judgment , setting aside of, § 4075; 
1170. 

Of judgment , recording of, n., § 3094; 768. 
Of action, costs in case of, § 4153; 1197. 
Of judgment , wha t sufficient in case of 

garnishment, § 4201; 1218. 
W h a t sufficient notice of in case of gar

nishment, n., §4207; 1220. 
Of judgments , bank-bills, etc., by officer 

seizing under execution, § 4271; 1241. 
Of certificate of purchase at execution 

sale, §§ 4349, 4352; 1268, and n., § 4330; 
1261. 

O F ERRORS: 
Dismissal of appeal for failure to file, 

§4413; 1295. 
Form of, § 4437; 1327, and rule 98; 

p. li. 
Service and filing of, rule 51 ; p . xlv. 
Not argued, deemed waived, n., 

§ 4424; 1302. 
Not necessary in criminal cases, § 5920; 

1687, and n., §5923; 1688. 
Of causes in supreme court, § 4433; 1327. 
To junior mortgagee in foreclosure pro

ceedings, § 4559, 1363. 

A s s i g n o r . 
Of non-negotiable ins t rument , notice to 

not required, § 3264; 840. 
A s s i s t i n g P r i s o n e r t o E s c a p e . 

Punishment for, §§ 5264-5266; 1540. 
A s s o c i a t i o n s . 

Duration of, § 1649; 412. 
For benevolent purposes, § 1781; 448. 

A s y l u m for F e e b l e - m i n d e d C h i l d r e n . 
Establishment and government of, §§ 2710-

2722: 692. 
A t t a c h m e n t a n d G a r n i s h m e n t . 

ATTACHMENT. 

In superior courts, § 769; 193. 
Petit ion for, §§ 4163-4169; 1200. 
For debts not due, §g 4170-4172; 1203. 
Bond for, gg 4173-4175; 1204. 
Mode of, §g 4176-4186; 1208. 
Of partnership property, §§ 4187, 4188; 

1212. 
Of mortgaged property, §§ 4189-4194; 

1212. 
Indemnifying bond incase of, §§4195-

4199; 1214. 
GARNISHMENT. 

Notice of, §§ 4200-4204; 1215. 
Answers in, §§4205-4212: 1219. 
Judgment , §g 4213-4218; 1223. 

Release of property, §g 4219-4223; 1227. 
Sale of perishable propertv, §§ 4224; 1228. 
Specific a t tachments , §§ 4225-4229; 1229. 
For indebtedness due the state, §§ 4230-

4234; 1229. 
Return of officer, § 4235; 1230. 
General provisions, §§ 4236-4249; 1231. 

A t t a c h m e n t of P r o p e r t y . 
By township collector for taxes, § 546; 126. 
To enforce landlord's lien, § 3193; 819. 
In actions for divorce, § 3418; 894. 
Against married women, how enforced, 

g 3767; 1006. 
Sheriff holding unde r ; substi tution of 

owner for, §§ 3778. 3779; 1008. 
By landlord, action to recover property 

held under, how brought, g 3780; 1008. 
action to recover property seized 

under, § 3780; 1008. 
Action aided by, where brought , § 3785; 

1010. 
Earnings of debtor exempt from, § 4299; 

1250. 
Exemption of sewing machine from, 

§4304; 1251. 
Exemption of pension money frorn, § 4805; 

1251. 
Appeal from order grant ing or refusing, 

§4393; 1283. 
Recovery of property erroneously seized 

under, n.. § 4455; 1334. 
Actions for before justices, where brought, 

§4760; 1413. 
In actions before justices, §§ 4855-4859; 

1432. 
In proceedings against father of illegiti

mate child, § 6116 ; 1730. 
A t t a c h m e n t of t h e P e r s o n . 

Against witnesses to prove acknowledg
ments, § 3138; 795. 

Against assignee of estate of insolvent 
debtor, § 3302; 854. 

By referee against witnesses, § 4027; 1139. 
For con tern pi. to enforce judgmen t or or

der. § 4251: 1235. 
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A t t a c h m e n t of t h e P e r s o n — continued. 
To compel re turn of writ of certiorari, 

§4451; 1333. 
For contempt in habeas corpus proceed

ings, §§ 4725, 4726, 4738; 1403. 

A t t e m p t t o B r e a k a n d E n t e r . 
Punishment for, § 5195; 1519. 

A t t o r n e y . 
Deemed officer of the court, rule 3 ; 

p. xxxix. 
Admission of, §§ 280-286; 63, and rules 

103-112; p. liv. 
Of other states, allowed to practice, § 287; 

64. 
admission of, § 284; 64. 

Duties and powers of, §§ 289, 291; 64. 
Disbarment of, § 290; 67. 
May be required to show authori ty , 

§ 292; 69. 
To assist county attorney, appointment of, 

compensation, §§ 270, 271; 62. 
Employment of by county, n., § 402; 94. 
Employment of by township trustees, 

§527; 122. 
Lien of. when allowed, § 293; 71. 
Release of lien of, g 294; 72. 
Revocation or suspension of license of, 

§295 ; 72. 
Failure to pay over money, punished, 

§§302-304; 74. 
Not liable to ju ry duty, § 306; 74. 
Sheriff not to act as, § 477; 115. 
Verification of pleadings by, § 3878; 1069. 
Affidavit of, for continuance. § 3957; 1104. 
Par ty entitled to appear by, § 3989; 1113. 
Argument by, may be restricted, when. 

§3990; 1113. 
Is not proper person, as by-stander, to 

sign bill of exceptions, n., § 4042; 1147. 
Misconduct of, ground for new trial, n. , 

§4044; 1152. 
Default during illness of, set aside, n., 

§4078; 1172. 
Summary proceeding by client against, 

§4116; 1190. 
Service of motion upon, § 4128; 1191. 
Not to be received as surety on bond, 

§ 4141; 1193. 
Service of notice of appeal on, § 4407; 

1292. 
Person assuming to be, without authority, 

punishable for contempt, § 4741; 1407. 
Not to testify as to privileged communi

cations, §4893; 1442. 
Service upon of notice to take deposi

tions, § 4983; 1469. 
Appointed to defend criminal, compensa

tion of, §§ 5109-5111; 1497. 
Selected to prosecute information for sell

ing liquors, fees of, § 5109; 1497. 
Not personally liable for fees of officers, 

n . , § 5 1 1 7 ; 1498. 
County officer not to occupy office of, 

§ 5124; 1500. 
Embezzlement by, § 5215; 1528. 
Stirring up controversies by, punished, 

§5272; 1541. 
Appointed to defend criminal, § 5717; 1636. 

A t t o r n e y ' s F e e . 
In action to enjoin illegal sale or keeping 

of liquors, §2388; 620. 
In suits to collect school fund, g 3034; 756. 
Stipulation for, not usury, n., g 3255; 832. 

A t t o r n e y ' s F e e — continued. 
Not to be recovered on usurious contract, 

n., §3256; 835. 
W h a t sufficient bringing of action to en

title to, n., §3710; 967. 
Recovery of as costs, §§ 4159-4162; 1197. 
In action on at tachment bond, § 4175; 1205. 
In actions to enforce orders of railroad 

commissioners. § 2048; 529. 
In partition, § 4532; 1354. 
When to be allowed in action upon in

junct ion bond, n., § 4631; 1385. 
In prosecutions for violation of game 

laws, § 5401 ; 1568. 
A t t o r n e y - g e n e r a l . 

Stationery to be furnished, §§ 156, 158; 33. 
Office, duties, etc., §g 189-192; 38. 
Election of, § 1028; 246. 
Bond of, § 1143; 267. 
To examine and approve certificate of in

surance company. §§ 1685, 1686; 418. 
May bring action to close up insurance 

company, § 1712; 428. 
May bring proceedings against life insur

ance company, § 1745; 439. 
Duty of as to mutual benefit associations, 

§ 1762; 443. 
To insti tute actions to enforce orders of 

railroad commissioners, § 2047; 529. 
May bring proceedings against savings 

bank, §1812; 455. 
Shall be member of state board of health, 

§ 2558; 666. 
To bid in property for state, § 3082; 765. 
May demand payment or security, or 

issue a t tachment for indebtedness due 
state, § 4230; 1229. 

Compensation of, § 5025 ; 1478. 
Election and term of, Const., art. 5, § 12; 

1832. 
Deemed officer of supreme court, rule 3 ; 

p, xxxix . 
A t t o r n e y i n F a c t . 

Execution of ins t rument by, how ac
knowledged, § 8135; 794. 

Power of, recorded, how revoked, § 3144; 
796. 

Husband or wife may be, for the other, 
§ 3401; 884. 

War ran t of, to confess judgment , not 
valid, n., §4106; 1183. 

A t t o r n m e n t . 
of tenant to stranger, void, § 3188; 816. 

A u c t i o n e e r s . 
Licensing of ,by city, § 621; 143. 

A u c t i o n s . 
Regulation of by city, § 622; 143. 

A u d i t o r . See CITY AUDITOR : also, COUNTY 
AUDITOR. 

A u d i t o r of S t a t e . 
To draw warran t for salary and mileage 

of members of general assembly, §§ 13-
15; 3. 

Duties of as to distribution of laws, §§ 44— 
46: 7. 

Office, duties, etc., of, §§ 75-83; 17. 
Reports of, §g 125, 126; 26. 
To be member of executive council, § 147; 

32. 
Office and stationery to be furnished, 

§§156, 158; 33. 
To advertise for sealed proposals for paper 

and stationery, § 157; 33. 
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A u d i t o r of S t a t e — continued. 
Not to draw warrant in favor of officer 

unti l oath is filed, § 165; 35. 
May administer oaths, § 364; 85. 
Registry of county bonds with, § 382; 90. 
Bonds of county, city or town tiled wi th 

for collection, § 387; 92, and § 761; 192. 
To act in determining grade of city, § 696; 

177. 
Election of, § 1028; 246. 
Bond of, § 1143; 267. 
May be clerk of court for trial of contested 

state elections, when, § 1186; 274. 
Appointment of deputy by, §§ 1238-1240; 

280. 
To publish revenue laws, § 1308; 303. 
To allow interest on warrants only when 

receipted, § 1398; 358. 
To transmit county treasurer 's account to 

county auditor, § 1403; 359. 
To draw warrant for excess due county, 

§§ 1407-1409; 360. 
D U T I E S OF AS TO INSURANCE COMPANIES: 

Approval of certificates, § 1686; 419. 
Examination of assets, § 1694; 421. 
Inquiries by, § 1705: 426. 
Examination of companies, §§ 1712-

1715; 428. 
Mutual companies, auditor to bring 

proceedings against, when, § 1714; 
429. 

Revocation of certificate of foreign 
company, 1715; § 429. 

To furnish forms for s tatements , 
§1720; 430. 

To publish statements, § 1721; 130. 
Examinat ion of form of policy, § 1724; 

431. 
D U T I E S OF AS TO L I F E INSURANCE COM

PANIES: 
Inquiries proposed, § 1742; 438. 
Calculation of value of policies, § 1743; 

438. 
Issuance of certificate, § 1744; 439. 
Examinat ion of companies, § 1746; 439. 
Report as to condition of companies 

to general assembly, g 1750; 440. 
Mutual benefit associations, §§ 1762-

1778; 443. 
Examinat ion of savings banks by, § 1789; 

449, and §§ 1810-1812; 455. 
To charge counties with amount due hos

pital for insane. § 2227; 576. 
May require banking associations to report, 

and bring proceedings against, §§ 2584, 
2585; 671. 

To audit and allow mileage of regents of 
university, § 2624; 679. 

Duties of as to school fund, §§ 2998, 3000; 
749, and §§ 3043, 3044; 758. 

To be notified of escheats, § 3666 ; 959. 
Salary and fees of, § 5008; 1475. 
To account for fees, § 5030; 1480. 
Collection by of debts due on account of 

penitentiary, § 6188; 1742. 
Election, term and duties of, Const., ar t . 

4, g 22; 1828. 

A u t h e n t i c a t i o n . 
Of certificate of acknowledgment, §§ 3130, 

3131; 792. 
Of judicial records, §§ 4963-4966; 1463. 

A v o i r d u p o i s W e i g h t . 
Standard, § 3217; 824. 

Award. 
Submission to and j udgmen t upon, n . , 

§ 4653; 1391. 
Of arbitrators, §§ 4659-4661; 1392. 
Hear ing before arbitrators, §§ 4662-4667; 

1393. 
Of umpire of t r ibunal for voluntary arbi

trat ion between employers and work
men, §4680; 1398. 

B a d g e o f G r a n d A r m y . 
Unlawfully wear ing punished, § 5461; 

1582. 

B a g g a g e . 
Liability of common carriers for injuries 

to, §3370; 877. 
B a i l . 

May be taken, or increased or diminished, 
in habeas corpus proceedings, § 4735; 
1405. 

Not allowed in cases of treason, § 5125; 
1501. 

W h e n defendant is entitled to, § 5488; 1588. 
Upon arrest of fugitive from justice, 

§ 5561; 1599. 
Amount of to be fixed in war ran t of ar

rest, §5573; 1601. 
On arrest upon prel iminary information, 

§§ 5576-5578; 1601. 
On arrest by peace officer, §§ 5606, 5607; 

1606. 
Upon preliminary examinat ion, §§ 5628, 

5629; 1609. 
Amount of to be fixed in the order upon 

the indictment, § 5704; 1634. 
Upon arrest on bench war ran t , § 5710; 

1634. 
Recommitment of defendant after giving, 

upon appearance for trial, § 5836; 1669. 
Forfeiture of for failure to appear for 

judgment , §5883; 1681. 
After sentence, § 5896; 1684. 
Upon appeal; stay of proceedings by, 

§ 5915; 1687. 
Upon being held to answer, §§ 5971-5978,; 

1702. 
Upon indictment, before conviction, 

g§ 5980-5984; 1704. 
Upon appeal to supreme court, §§ 5985, 

5986; 1706. 
Deposit of money instead of, §§ 5987-5990; 

1706. 
Surrender of defendant by, §§ 5991-5993; 

1707. 
Forfeiture of, §§ 5994-5998; 1708. 
Recommitment of defendant after giving, 

§§ 5999-6003; 1710. 
Undertakings of, when liens, §§ 6004-6006; 

1711. 
Exonerated upon discharge of prisoner, 

§6014; 1713. 
Right to, guarantied, Const., ar t . 1, § 12; 

1807. 
Allowance of to defendant charged w i t h 

murder in second degree, n., Const., 
art. 1, § 1 2 ; 1807. 

Excessive, not to be required, Const., 
art . 1, § 17; 1808. 

B a i l B o n d . 
Lien of, §§ 6004-6006; 1711. 

Ba i l i f f s . 
How appointed, § 476; 115. 
Of the supreme court, rule 3 ; p . xxx ix . 
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Ballot-box. 
For election precinct, § 1075; 255. 
For highway supervisors and township as

sessors, §§ 1083, 1084; 256. 
Ballots. 

Form of in election for relocation of 
countvseat , §373 : 87. 

How cast, §§ 1077, 1078; 255. 
Rejection of in canvass of votes, §§ 1086-

1088; 256. 
Setting aside of election for excess of, 

§1090; 257. 
Preservation of, after counting, § 1093; 

258. 
In elections for presidential electors, 

§ 1125; 263. 
Elections shall be by, Const., art . 3, § 6; 

1817. 
B a n d . 

In militia, § 1568; 394. 
B a n k . 

Designated as state depository. § 93; 21. 
State, name to be used, §§ 1821-1823; 458. 

B a n k - b i l l s . 
How levied on and sold or assigned under 

execution, § 4271; 1241. 
Forgery and counterfeiting of, punished, 

§g 5226-5234; 1532. 
B a n k - n o t e s . 

Depreciated, assessment of, § 1289; 296. 
Circulating as money, not barred by stat

ute of limitations, § 3743; 992. 
Of foreign banks, circulation of punished, 

§5390; 1566. 
B a n k , S a v i n g s . See SAVINGS BANK, I 
B a n k i n g . 

Fraudulent , §§ 1824, 1825; 458. 
B a n k i n g A s s o c i a t i o n s . 

Counties, cities or towns not to be inter
ested in, § 988; 234. 

Taxation of moneys and credits of, § 1288; 
294. 

Taxation of shares in, §§ 1297-1299; 298. 
Double liability of stockholders in, §§ 1646-

1648; 411. 
Not to advertise as savings banks, § 1807; 

454. 
Statements required from, § 1809; 455. 
Quarterly statements of, § 2583; 671. 
Additional reports of, g 2584; 671. 
Appointment of receivers of, § 2585; 672. 
Forfeiture of franchises, penalties for false 

statements, §§ 2586-2588; 672. 
Amoun t of capital required, § 2589; 672. 
Penalty for receiving deposits when in

solvent. §§ 1824, 1825; 458. 
Political or municipal corporations not to 

be stockholders in, Const., ar t . 8, § 4; 
1834. 

Act creating to be submitted to popular 
vote, Const., art . 8, § 5; 1834. 

Security of currency of, Const., art. 8, § 8; 
1834. 

Responsibility of stockholders of, Const., 
art. 8, § 9 ; 1835, 

Preference of bill-holders in case of insolv
ency of, Const., art . 8, § 10: 1835. 

Suspension of specie payments by, prohib
ited, Const., art. 8, § 11; 1835. 

B a n k r u p t L a w . 
Does not supersede state insolvent laws, 

xx., §3292; 849. 

B a n k r u p t c y o f L i m i t e d P a r t n e r s h i p . 
Effect of, §3352; 873. 

B a r D o c k e t , g 3954; 1103. 
Bar , M a t t e r i n . 

How pleaded, g 3939; 1092. 
To be distinguished from mat ter in abate

ment, §4058; 1166. 
When conviction or acquittal is, see F O R 

MER CONVICTION OR ACQUITTAL. 
B a r b - w i r e F e n c e s . 

About school-houses, prohibited, §§ 2839-
2841; 717. 

B a r b e r S h o p s . 
To furnish equal accommodations to all, 

§§ 5386, 5387; 1566. 
B a r l e y . 

Weight of, per bushel, § 3225; 825. 
Barre l . 

Standard contents of, § 3220; 824. 
B a s t a r d s . 

Become legitimate by marriage of parents, 
§ 3391; 881. 

Children of void marr iage are, § 3425: 898. 
Inheri tance by and from, §§ 3670-3673; 

960. 
Proceedings against putat ive father of,, 

§§6113-6120; 1728. 
B a t t e r y . 

Punishment for, § 5177; 1515. 
B e a n s . 

Weight of per bushel, § 3225; 825. 
B e e r . See INTOXICATING LIQUORS 
B e g g a r s . 

Deemed vagrants, § 5512; 1592. 
Punishment of, §§ 5527, 5528; 1594. 

B e n c h W a r r a n t . 
When to issue; form and service of, 

§§5703-5709; 1634. 
Against defendant failing to appear for 

arraignment , §§ 5715, 5716 ; 1636. 
For arrest of defendant a t ter conviction, 

§§ 5883-5887; 1681. 
B e n e f i c i a r y . 

In mutua l insurance association, change 
of, § 1767; 444. 

B e q u e a t h . 
Term included in "dev ise , " § 3536; 923. 

B e q u e s t . 
To charitable or religious corporation, how 

far valid, § 1659; 414. 
B e t t i n g . 

Punishment for, § 5347; 1558. 
Contracts void, § 5348; 1558. 

B i a s of J u r o r . 
W h a t sufficient to constitute cause of 

challenge, n., §3979; 1108. 
B i b l e . 

Not to be excluded from schools, § 2879; 
726. 

B i g a m y . 
Punishment of, §§5318- 532C, '"551. 
Jurisdiction of offense of, § 5547; 1597. 
Husband or wife witness against the other 

in, n., §4891; 1441. 
B i l l - p o s t e r s . 

Power of cities to license, § 725; 183. 
B i l l o f A t t a i n d e r . 

Shall not be passed, Const., art . 1, § 2 1 ; 
1812. 
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B i l l o f C o s t s . 
Retaxation of, § 4154; 1197. 
I n c a s e of appeal, §4155; 1197. 

B i l l o f E x c e p t i o n s . 
To instructions, § 3996; 1113. 
Before referee, § 4030; 1141. 
How taken, signed, etc., §§ 4038-4043; 

1142. 
W h a t sufficient to warrant setting aside 

verdict as against weight of evidence, 
n., §4044; 1152. 

Not necessary in equitable actions tried 
upon written evidence, n., § 4038; 1142. 

Reference in, to notes of short-hand re
porter, §5029; 1479. 

In criminal cases, §§ 5864-5871; 1676. 

B i l l of P a r t i c u l a r s . 
When to be attached to pleading, § 3919; 

1085. 
In action upon account, taken as t rue 

upon default, § 3920; 1085. 

B i l l of B i g h t s . 
Const., art . 1, §§ 1-25; 1798. 

B i l l of S a l e . 
Recording of, § 3094; 768. 
Under chattel mortgage, §§ 4549-4551; 

1357. 

B i l l s of E x c h a n g e . 
Entit led to grace, § 3269; 842. 
Damage for non-acceptance or non-pay

ment of, §3273; 842. 
Protest of, by notary public, as evidence, 

§ 4919; 1456. 
See, also, NOTES AND B I L L S , §§ 3258-3273; 

838. 
B i l l s of L a d i n g . 

False affidavits or protests of, punished, 
§ 5451; 1579. 

B i l l s of t h e L e g i s l a t u r e . 
Approval or re turn of, by governor, 

§§32-34: 5. 
May originate in either house, Const., ar t . 

3, § 15; 1820. 
Approval of by governor, passage over 

veto, Const., art . 3, § 16: 1820. 
Not to pass except by assent of majori ty 

of members, Const., art. 3, § 17; 1821. 
See also, ACTS O F GENERAL ASSEMBLY. 

B i n d e r . 
bee STATE BINDER. 

B i n d i n g O v e r t o K e e p t h e P e a c e . 
See SECURITY TO K E E P THE P E A C E . 

g§ 5497-5511; 1590. 
B i r d s . 

Killing of, or destroying nests of, pun
ished, §§ 5423-5425; 1572. 

B i r t h s . 
Report and registry of, §§ 2560-2565; 667. 

B l a c k b e r r i e s . 
Weight of per bushel, § 3225; 825. 

B l a c k l i s t i n f j . 
Of employees, punished, §§ 5429, 5430; 

1573. 
B l m d . 

County superintendent to report number 
of, § 2893, 728. 

B l i n d A s y l u m . 
See COLLEGE FOR THE BLIND, §§ 2751-

2763; 699. 

B l u e - g r a s s S e e d . 
Weight of per bushel, § 3225; 825. 

Boar . 
Not to run at large, § 2250; 580. 

B o a r d of C a n v a s s e r s . 
For municipal elections, § 689; 176. 
Of county, who const i tute; canvass by, 

§1098; 258. 
canvass of votes for presidential elect

ors by, §1127; 263. 
Of state, who const i tu te ; canvass by, 

§§ 1110-1118; 261. 
canvass of votes for presidential 

electors by, § 1129; 263. 
A t special elections, §§ 1266, 1267; 285. 
Action of mandamus against, n., § 4609; 

1373. 
B o a r d of C o m m i s s i o n e r s . 

Of soldiers' home, g$ 2786-2802; 704. 
B o a r d o f C u r a t o r s . 

Of State Historical Society, §§ 3065-3072; 
761. 

B o a r d of D i r e c t o r s . 
O F SCHOOL DISTRICT: 

Organization, election of officers of, 
§ 2830; 714. 

Meetings of, § 2881; 714. 
Powers and duties of, §§ 2832-2853; 

714. 
To certify and apDortion school t ax , 

§§ 2895, 2896; 728. 
Have no jurisdiction over independ

ent district, §2911; 733. 
May divide township into sub-dis

tricts, § 2915; 733. 
Sett ing out of shade trees by, §§ 2837, 

2838; 717. 
To remove barb-wire fence, §§ 2839, 

2840:717. 
Insurance of school property by, 

§ 2836; 717. 
To enforce s ta tu te requiring instruc

tion with reference to effects of 
st imulants and narcotics, § 2885; 726. 

May restore terri tory to proper town
ship, § 2917; 734. 

O F INDEPENDENT DISTRICT: 
Election of, § 2923; 736. 
Levy of school t ax by, § 2925; 737. 
Change of boundary lines by, § 2932; 

738. 
Shall publish accounts, § 2948; 741. 

Appeals from, to county superintendent , 
§§ 2985-2987; 747. 

Of State Normal School, §§ 2674-2680; 688. 
B o a r d o f E d u c a t i o n . 

Const., art . 9, ch. 1; 1835. 
B o a r d of E q u a l i z a t i o n . 

Township trustees shall constitute, § 532; 
124. 

Of township, duties, etc., of, g§ 1309-1312; 
303. 

Of city, council constitute, § 1309; 308. 
Of city under special charter , § 918; 221. 
Of county, who to constitute, duties of, 

§ 1313; 306. 
Of state, who to constitute, duties of, 

§§ 1315-1317: 307. 
may levy t ax to pay county or city 

bonds, see EXECUTIVE COUNCIL. 
Review of proceedings of, bv certiorari, 

n., §4446; 1330. 
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B o a r d o f E x a m i n e r s . 
Of teachers, §§ 2598-2606; 675. 
Of mine inspectors, g 2468; 646. 
Of pharmacists, § 2527 • 658. 
Of dentists, §2536; 661. 
Of practitioners of medicine, § 2546; 663. 

B o a r d o f H e a l t h . 
Of township, township trustees to consti

tute, § 532; 124, and § 2570; 668. 
powers and duties of, §§ 556-561; 127. 

Of city, city council may establish, § 723; 
183. 

who to consti tute: powers, duties, 
etc., §§ 2570-2581; 668. 

I n cities under special charter, §§ 961-979; 
228. 

Of state, see STATE BOARD OF H E A L T H , 
§§ 2558-2582; 666. 

B o a r d of P u b l i c W o r k s . 
Assessment by of costs of sewers in cities 

of first class, § 8 5 1 ; 211. 
Contracts by for paving, curbing and 

sewering in cities of first class, §§ 860-
863; 212. 

How constituted, salary, powers and 
duties in cities of first class, §§ 881-902; 
215. 

B o a r d o f R a i l r o a d C o m m i s s i o n e r s . 
Appointment, duties, etc., of, §§ .2029-

2048; 524. 
Remedy by complaints to, against rail

roads or other carriers, §§ 2058-2069; 
533. 

Duties of in establishing viaducts over 
railway tracks in cities, § 1937; 491. 

B o a r d of R e g e n t s o f S t a t e U n i v e r s i t y . 
Oath of members of, § 163; 34. 
Membership of, §§ 2609, 2610; 676. 
Meetings of, §2612; 677. 
Executive committee, secretary, treasurer, 

§§ 2613-2615; 677. 
Enactment of laws and appointment of 

officers, § 2618: 678. 
Report to superintendent of public in

struction, § 2623; 679. 
Compensation of, § 2624; 679, and § 5104; 

1496. 
Members of general assembly not eligible 

to, § 2625; 679. 
B o a r d of R e g i s t r a t i o n . 

In cities, §§ 1045-1052; 247. 
B o a r d of S u p e r v i s o r s . 

Shall provide place for holding court, 
§218; 45. 

May fix compensation of clerk of district 
court in probate matters, § 248; 54. 

May appoint and allow compensation to 
attorney to assist county attorney, 
§§ 270, 271; 62. 

To fill vacancy of county attorney, § 275; 
63. 

Action of as to relocation of county seat, 
§§ 872-374; 87. 

Liability of members of for voting to is
sue bonds in excess of limit, § 378; 89. 

Levy of t ax to pay bonds, g 379; 89. 
Levy of t ax by to pay county bonds, 

§380: 90. 
Funding of county bonds, §§ 383-387; 90. 
G E N E R A L PROVISIONS: 

Election and meetings of, §§ 389-394; 
92. 

B o a r d o f S u p e r v i s o r s — continued. 
GENERAL PROVISIONS — continued. 

Division of county into supervisor 
districts. g§ 395-398; 93. 

Organization and powers of, §§ 399-
402; 94. 

Publication of proceedings, § 428; 106. 
Vote of majority of, when necessary, 

§426; 105. 
Selection of newspaper for publication 

of county notices, g§ 427, 428; 106. 
Records of, §429; 107. 
Submission of questions to vote of 

people, §§ 430-441; 107. 
Notice to railway of taxes in aid of, 

§2088; 549. 
May authorize transfer of special t ax 

to general fund, § 441; 109. 
May change names of towns and vil

lages, §g 442-449; 109. 
May make appropriation for bridge on 

county line road. § 403; 101. 
May establish highway along stream, 

§405 ; 101. 
May appropriate insurance money to 

rebuilding, § 415; 103. 
May levy soldiers' relief tax, and ap

point commission, §§ 416-419; 103. 
Shall provide for burial of soldiers, 

§§420-422; 104. 
May submit proposition to vote t a x 

for soldiers' monument or memorial 
hall, §§423-425; 105. 

May use or transfer bridge fund, 
§§ 413, 414; 103. _ 

May levjr t ax to aid in construction of 
bridge, §§408-412; 102. 

Records of to be kept by county auditor, 
§ 4 5 0 ; 110. 

May divide counties into townships and 
alter boundaries of same, § 516; 120. 

Mav divide township containing city] or 
town, §§519-522; 121. 

May order election of township collector, 
S 552; 127. 

Change of name of township by, §§ 553-
555; 127. 

Levy of tax to pay expenses of township 
board of health, § 561; 128. 

To levy tax for bridge fund in cities, § 725; 
188. 

To levy tax in city to aid bridge over 
boundary line river, § 752; 189. 

May allow and assess expenses of plat t ing 
land, §1005; 240. 

Division of township into election pre
cincts, §S 1064, 1065; 254. 

Shall provide ballot-boxes, § 1075; 255. 
Canvass of election re turns by, '§§ 1097-

1111; 258. 
Allowance for deputies, § 1243; 281. 
May require officer to give new bond, 

§ 1245; 281. 
Resignations to and by, § 1254; 283. 
Annual levy of taxes, § 1270; 286. 
Rebate of taxes, § 1273; 290. 
May levy t ax on dogs, § 2289; 589. 
Mav hear claims for damages by dogs, 

§"2292: 589. 
Classification of property for taxation, 

§ 1300; 299. 
As county board of equalization, § 1313; 

306. 
Levy of taxes, how made, § 1320; 308. 
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B o a r d of S u p e r v i s o r s — continued. 
Levy to pay bonded indebtedness, limit of, 

§ 1321; 309. 
Remission of penalty on taxes not brought 

forward by treasurer, § 1827; 311. 
May order refund of erroneous or illegal 

tax, § 1352; 319. 
May only allow interest on warrants when 

receipted, § 1398; 358. 
Settlement with treasurer and report to 

auditor of state, §§ 1401, 1404; 358. 
General supervision over highways, 

§ 1410; 361. 
May fix width of highway, § 1411; 362. 
Establishment of highways, §§ 1436-1438; 

367. 
through two or more counties, 

§§ 1445, 1446; 370. 
May establish consent highways. §§ 1447, 

1448; 370. 
May order resurvey of highway, §§ 1454, 

1455; 373. 
May levy road taxes, §§ 1467, 1468; 376. 
May grant license for erection of toll-

bridge, §§ 1517-1526; 386. 
May grant license and make regulations 

for ferry, §§ 1527-1534; 388. 
May designate location, approve plans and 

allow construction of railway and toll-
bridges over certain rivers, §§ 1547-1549; 
390. 

Control of over levees, § 1864; 467. 
May give aid to county agricultural so

ciety, § 1672; 416. 
May locate and construct drains, ditches 

and water-courses, g§ 1845-1852; 462. 
Levy of taxes by for drainage, §§ 1866, 

1867; 467. 
To declare length of railway track within 

taxing districts, § 2020; 521. 
May order removal of poor person to 

county of settlement, § 2144; 559. 
May appoint overseers of the poor, § 2148; 

561. 
May limit amount of relief to poor per

sons, § 2150; 562. 
Action of with reference to relief to poor, 

§§ 2152-2155; 562. 
May contract for support of poor persons, 

§§2156-2158; 563. 
May establish and maintain poor-house, 

§§ 2159-2169; 564. 
Shall levy insane tax , § 2227; 576. 
May relieve estates of insane persons from 

expense of support, § 2236; 577. 
May submit to vote question as to stock 

running- at large, § 2253: 582. 
Shall procure book for marks and brands 

of animals, § 2276; 587. 
Shall revise list of soldiers' orphans, § 2694; 

691. 
Shall control orphan fund and levy t a x 

for, §§ 2696, 2697; 691. 
To appoint and fill vacancies in board of 

trustees of county high school, and 
levy tax therefor, §§ 2805, 2809, 2817; 
•v/08. 

Lavy of school tax by, §§ 2895-2898; 728. 
Shall levy school tax to pay money bor

rowed frorii school fund, § 2907; 732. 
Not to change boundary of township so as 

to divide school district, § 2918; 735. 
May levy tax to pay school Donds, § 2973; 

745. 

B o a r d o f S u p e r v i s o r s — continued. 
Duties ot as to scliool fund, see SCHOOL 

F U N D , §§2993-3045; 748. 
Power of as to lands belonging to state, 

§ 3085; 766. 
May sell and convey real estate belonging 

to county, §§ 3088, 3089; 766. 
May have county records transcribed, 

§§3146-3150: 797. 
May procure s tandard weights and meas

ures, and appoint county sealer, § 3238; 
826. 

Shall appoint inspector of lumber and 
shingles, § 3245; 828. 

Service on chai rman of, § 3815; 1027. 
Presentation of unliquidated demand to, 

§ 3815; 1027. 
Injunct ion to restrain, how granted, 

§ 4627; 1385. 
To furnish justices of the peace w i t h 

dockets, § 4885: 1436. 
May allow compensation to clerk in pro

bate mat ters , § 5035; 1481. 
May allow additional compensation to 

cierk, § 5036; 1481. 
Compensation of members of, § 5065; 1486. 
May allow additional compensation to au

ditor, §5072; 1488. 
To have examinat ion made of books and 

accounts of officers failing to report 
fees, §5074; 1488. 

Shall furnish county offices wi th station
ery, fuel and lights, § 5124; 1500. 

Member of, voting to erect public build
ing wi thout submit t ing question to vote 
of people, gui l ty of misdemeanor, n., 
§ 5274; 1542. 

May direct disposition of unclaimed stolen 
property, § 6056; 1718. 

Shall direct as to performance of labor by 
prisoner, g 6138; 1733. 

B o a r d of T r u s t e e s . 
Of Hospital for the Insane, §§ 2170-2177 ; 

595. 
a t Clarinda, §§ 2183-2188; 568. 

Of Agricul tural College, §§ 2630-2668; 
680. 

Of Inst i tut ion for Feeble-minded Chil
dren, t<§ 2710-2722; 692. 

Of Soldiers' Orphans' Home, §§ 2681-2692; 
689. 

Of State Industr ia l School, §§ 2725-2733; 
695. 

Of College for the Blind, §§ 2751-2755; 
699. 

Of Inst i tut ion for the Deaf and D u m b : 
Powers and duties of, g§ 2769-2771; 

701. 
Election and te rm of, § 2781; 703. 

Of county high school, §§ 2805-2818; 708. 
Of State Library, §§ 3046-3048; 759. 

B o a r d s of T r u s t e e s o f S t a t e I n s t i t u t i o n s . 
Reports of, when to be made, pr int ing and 

distribution of, §§ 122-126; 25. 
Vacancies in, how filled, §§ 1268, 1264; 

285. 
Compensation and mileage of, § 5104; 

1496. 

B o a r d s . 
Inspection of. § 3248; 828. 

B o a t s , V e s s e l s a n d R a f t s . 
Taxation of, § 1274; 291. 
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Boats, Vessels and Rafts — continued. 
Taking up of, when lost, g§ 2845-2349; 

599. 
Regulations as to by State Board of Health, 

§2573; 669. 
For carriage of passengers, inspection of, 

§§ 2497-2502; 652. 
not to use inflammable oil, 2492; 651. 

Actions against, g§ 4681-4697; 1398. 
Burning of, punished, g§ 5179-5184; 1516. 
Maliciously injuring or cutt ing loose, pun

ished, §5288; 1545. 
Taking of wood by persons in charge of, 

punished, g 5296; 1546. 
Destroying, to defraud insurer, §§ 5448, 

5449; 1578. 
May be abated as houses of ill-fame, n., 

§5472; 1584. 
Jurisdiction of offenses upon, § 5545; 1596. 

B o d i e s of t h e D e a d . See DEAD BODIES. 

Bond. 
Does not imply seal, § 49, U 20; 12. 
Required by law, to whom to be given. 

§ 325; 78. 
Defective, not to prejudice party, § 326; 78. 
Assignment of, § 3260; 889. 
Lost, action on by ordinary proceedings, 

§3717; 969. 
Intended for security of public or indi

viduals, suit on, by whom brought, 
§3757; 1002. 

Of public officer, action on, where 
brought, §3784: 1010. 

Pa r ty suing on must notice conditions and 
allege breach, § 3985; 1089. 

And mortgage, separate actions upon, 
§ 4556; 1359. 

To convey, foreclosure of, §§ 4565, 4566; 
1365. 

Of trustees of corporations, §§ 4597, 4598; 
1372. 

Of public officer, action on, §§ 4604-4608; 
1373. 

Bonds in Actions, Proceedings and 
Legal Relations. 

Of contestants of county elections, § 1168; 
271. 

Of assignees of estates of insolvents, 
§ 3295; 853. 

To discharge mechanics' liens, §§ 3315, 
3316; 865. 

O F GUARDIANS OF MINORS: 
Giving, renewal, breach, §§ 3437, 

343S, 3442; 902. 
On application to sell propertv, § 3452; 

907. 
Foreign, §§ 3459, 3461; 909. 
Approval of by clerk, § 245; 54, and 

§ 8515; 918. 
Examinat ion of, by clerk, as to suf

ficiency, §3516;'918. 
Of parent by adoption, § 3302; 914. 
In probate matters , filing and approval 

of, § 3521; 919. 
Of executors, failure to give creates va

cancy, g 3547; 925. 
approval of by clerk, § 245; 54. 
re-examination of as to sufficiency, 

§ 3516; 918. 
O F ADMINISTRATORS, §§ 3563, 3565; 929. 
To prevent sale of real pi operty of dece

dent, execution of; liability on, gg 3600-
3602; 939. 

Bonds in Actions, Proceedings and 
Legal Relations — continued. 

Executor may be exempted from giving, 
§3610: 940. 

Of administrators and guardians, record
ing of, g 3698; 965. 

Of receivers, g 4114; 1188. 
In case of orders made in vacation, § 4135; 

1192. 
For costs. §§ 4137-4142; 1192. 
I N ATTACHMENT : 

Indemnifying, §§4195-4199; 1214. 
To be filed before issuance of writ , 

§ 4173; 1204. 
Action upon, § 4175; 1205. 
For release of property, §§ 4219-4223; 

1227. 
To release property under specific at

tachment , §4229; 1329. 
Not required in actions by the state, 

§§4232, 4283: 1230. 
To be returned w ith the writ, § 4235; 

1230. 
Defendant's remedy upon, § 4242; 

1232. 
Amendment of, § 4246; 1234. 

F O R STAY OF EXECUTION, § 4286; 1246. 
Of debtor arrested m summary proceed

ings, § 4878; 1273. 
U P O N APPEAL TO SUPREME COURT: 

To stay proceeding, §§ 4416-4423; 1299. 
Judgmen t on. §g 4425, 4426; 1324. 

To stay proceedings upon certiorari, 
§4448; 1332. 

In action to recover personal property, 
§ 4459; 1337. 

For delivery of property in actions for re
covery of personal property, § 4465; 
1339. 

Of defendant in action to recover personal 
property, judgment upon, § 4472; 1342. 

To stay execution in action for recovery 
of real property, g 4495; 1346. 

Of referees m partition proceedings, § 4534; 
1354. 

For injunction, §§4631-4633; 1385. 
For appearance of par ty charged wi th 

violating injunction, §4641; 1389. 
For discharge of boat, § 4687; 1399. 
In action against boat or raft, execution 

of deemed appearance, § 4697; 1400. 
On appeal from justice of the peace, 

§ 4829; 1425. 
On wri t of error from justice of the peace, 

§4850; 1431. 

Bonds of State, County or Municipal 
Corporation. 

Of state, interest on, how paid, § 91; 20. 
For funding county indebtedness, §§ 876-

382; 88. 
Of cities or towns, refunding of, §§ 683-

686; 175. 
Of incorporated towns, refunding of, 

§ 707; 179. 
Of cities, refunding of. §§ 756-761 ; 190. 
Of cities under special charter, refunding, 

§§980-986; 231. 
Of counties, cities and towns, refunding of, 

§§ 388-388; 90. 
Of city for improvement of streets, 

§S5 744, 745, 188. 
- in cities of first class, §§ 827, 828; 305, 

and §§860-863; 212. 
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Bonds of State, County or Municipal 
Corporation — continued. 

Of city of first class for sewers, §§ 846-858; 
209. 

Of city for water-works, § 793; 197. 
for gas works or electric light plant , 

§§645, 646; 163. 
date of payment of may be fixed by 

council. § 725; 183. 
Issued to railway companies as capital 

stock, void, §989; 234. 
former recovery on, not to bar de

fense in subsequent action, § 990: 234. 
Of county, to fund indebtedness, t a x to 

pay, § 1321: 309. 
Of county for drainage, § 1866; 467. 
Of independent districts, §§ 2961-2963; 

743. 
Of school districts and district townships, 

§§2965-2967; 744. 
Of independent district or district town

ship to fund indebtedness, §§ 2968-2973; 
744. 

Issued in excess of lawful indebtedness, 
lien of upon property of corporation, 
§§ 3324, 33.5; 870. 

In excess of legal indebtedness, void, n., 
Const., art . 11, § 3; 1889. 

Bonds of Public Officers. 
Security to be given by, g 324; 78. 
To whom given. § 325; 78. 
Defect in may be remedied, § 326; 78. 
Sureties upon, qualifications and affida

vits, §§ 327, 328; 78. 
Fidelity company as surety on, §§ 329-

332; 79. 
Of county attorney, g 267; 61. 
Of custodian of public buildings, § 137; 

30. 
Of notaries public, § 346; 82. 
Of county officers may be required by 

board of supervisors, § 402, 1[ 10; 95. 
Of township collectors, § 542; 125. 
Of municipal officers, 690; 176. 
Of officers of cities of first class, § 796; 

198. 
O F CIVIL OFFICERS elected by people, 

§§1189-1156; 264. 
W h e n new ones may be required, 

§§ 1244-1252; 281. 
Of superintendent of weights and meas

ures, §3228; 826. 
Of inspectors of shingles and lumber, 

§ 3246; 828. 
Provisions as to suit by surety, not appli

cable to, §3288; 848. 
Action on, where brought, § 3784; 1010. 
Action on, how brought. §§ 4604, 4605; 

1373. 
Of special constables, § 4880; 1486. 
Fee for recording, § 5071; 1488. 

B o o k s . 
Of corporation, production of compelled, 

§ 1637; 409. 
to be delivered to trustees, § 4600; 

1372. 
Of science and art, as presumptive evi

dence, § 4903; 1445. 
Of account, as evidence, §4908; 1447. 
And papers to be delivered by defendant 

m quo warranto, § 4590; 1371. 
— production of, in e\ idence, how com
pelled, §§4936-4939; 1459. 

B o u n d a r i e s . 
Of the s t a t e : 

Defined, § 1; 1, and Preamble to 
Const., 1798. 

May be enlarged, Const., ar t . 11, § 4 ; 
1841. 

Of townships, board of supervisors m a y 
fix, § 402, IT 7 ; 95. 

board of supervisors may change, 
§ 516; 120. 

to be recorded, § 518; 121. 
Of wards, may be changed by city coun

cil, § 7 1 5 ; 180. 
Of sub-districts, how changed, § 2853; 

720. 
Of independent districts, §§ 2921, 2922; 

735. 
change of, § 2932; 738. 

Of counties, how changed, Const., art . 3, 
§ 30; 1823. 

B o u n t i e s . 
On scalps of wild animals may be offered 

by board of supervisors, § 402, H 19; 95. 
• amount of; how obtained, §§ 2286, 

2287; 588. 
B o x e s fo r H o p s . 

Standard size of, § 3227; 826. 
B o y s . 

Under twelve years not allowed to work 
in coal mines, § 2461; 645. 

B r a n . 
Weight of per bushel, § 3225; 825. 

B r a n d s . 
Of domestic animals, g§ 2276-2278; 587. 
Counterfeiting of, punished, § 5241; 1535. 
Falsely altering, counterfeiting, or using 

wi th in tent to defraud, punished, 
§§5444-5446; 1578. 

Of coal oil, § 2493; 652. 
B r e a c h . 

Of bond given for security of public, suit 
on, by whom brought , § 3757; 1002. 

Of contract to be performed in part icular 
place, suit on, where brought, § 8786; 
1010. 

Of bond, facts consti tut ing to be alleged 
in action on, § 3935; 1089. 

B r e a k i n g a n d E n t e r i n g . 
Punished, § 5194; 1519. 
At tempt punished, § 5195; 1519. 
By officer to make arrest, §§ 5590, 5591, 

5597; 1604. 
B r i b e r y . 

Of public officers, §§ 5245-5247; 1537, and 
§g 5255, 5256; 1539. 

Of jurors, referees, etc., §§ 5250-5252; 
1538. 

Of sheriff, etc., g 5254; 1538. 
Of electors, §5302; 1548. 
Of officers of elections, § 5310; 1549. 

B r i d g e F u n d . 
Use of for improvement of highways, 

§ 413; 103. 
Transfer of to city, § 414; 103. 
Control of by city, § 725; 183. 

Bridges. 
Board of supervisors may provide for erec

tion and repair of, § 402, If 18; 95. 
Vote on proposition to erect, § 402, f̂ 24: 96. 
Liability of countv for failure to erect or 

repair, n., §402," "ft 18; 95. 
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B r i d g e s — continued. 
On county-line roads, § 403; 101. 
Voting special t ax to aid in construction 

of, §430; 107. 
Cities, towns and townships may assist in 

construction of, §§ 407-412; 102. 
Within city, who to construct and keep in 

repair, § 726; 184. 
Over boundary rivers, cities may aid, 

§§ 751-754; 189, and § 924; 221. 
Power of board of public works in cities 

over, §§889-894; 216. 
Establishing cattle-way under, § 1463; 375. 
Liability of highway supervisor for dam

ages at, §1504; 383. 
Par t of highway, § 1515; 386. 
Penalty for fast driving over, § 1516; 386. 
Toll. §§ 1517-1526, 1535-1544, 1547-1554; 

386. 
Construction of by railway passing over 

or under highway, g 1934: 490. 
Of railways, to be examined by railway 

commissioners, § 2033; 525. 
Private property may be taken for the 

construction of, § 1943; 493. 
Damages for taking timber for repair of, 

§4572; 1369. 
Burning of, punished, § 5183; 1517. 
Malicious injury to, punished, § 5287; 

1544. 
Liens of subcontractors on, § 3326; 870. 

B r i g a d i e r - g e n e r a l s . 
Election and duties of, § 1566; 394. 

B r o o m - c o r n S e e d . 
Weight of per bushel, § 3225; 825. 

B u c k e t S h o p s . 
Business of prohibited, §§ 5349, 5350; 1559. 

B u c k w h e a t . 
Weight of per bushel, § 3225; 825. 

B u i l d i n g A s s o c i a t i o n s . 
See MUTUAL BUILDING ASSOCIATIONS, 

§§ 1784-1787; 448. 
B u i l d i n g C o m m i s s i o n e r . 

In cities of first class, § 795; 198. 
B u i l d i n g s . 

Numbering of in cities, § 732; 187, and 
§937; 223. 

In which liquors are unlawfully kept and 
sold, declared nuisances, § 2384; 617. 

Mechanic's lien attaches t o ; sale and re
moval of, §§ 3311-3320; 858. 

O F COUNTY: 
To be built, repaired and insured by 

board of supervisors, § 402, If^f 5, 
6; 95. 

Proposition for erection of to be sub
mitted to vote, when, § 402, Tf 24; 96. 

PUBLIC, see PUBLIC BUILDINGS. 
B u l l . 

Not to run at large, § 2250; 580. 
Thoroughbred, pedigree of to be kept 

posted, §2279; 587. 
B u r d e n of P r o o f . 

Rests upon whom, n., § 3986; 1110. 
Pa r ty having, entitled to open and close, 

§§'3986-3988; 1110. 
As to execution of instruments, n., § 3937; 

1090. 
In criminal cases, n., § 5813; 1659. 

B u r e a u of L a b o r S t a t i s t i c s . 
General provisions, §§ 2439-2444; 639. 

B u r g l a r ' s T o o l s . 
Having in possession with intent to com

mit burglary, punished, § 5193; 1519, 
B u r g l a r y . 

Assault with intent to commit, punished, 
§5173; 1514. 

Defined ; punished, §§ 5190-5192; 1518. 
B u r i a l of t h e D e a d . 

Power of city to regulate, § 617; 142. 
Of soldiers and sailors at expense of 

county, §§420-422; 104. 
B u r n i n g . 

Of buildings, boats, e tc . : 
Punishment for, §§ 5179-5185; 1516. 
To injure insurers, punishment for, 

§ 5187: 1517. 
Of prairie or timber-land, punished, 

§§5188, 5189; 1517. 
B u r y i n g G r o u n d s . See CEMETERIES. 
B u s h e l . 

Standard, § 3221; 824. 
Of various articles, weight of, § 3225; 825. 

B u t t e r . 
Adulterated or imitation, to be labeled, 

§ 2503; 654, and § 5367; 1563. 
B y - l a w s . 

Of cities and towns, method of passage; 
recording of, §§ 672, 673; 172. 

Corporations may establish, § 1609; 400. 
Of corporations, to be kept posted up, 

§1626; 406. 
Of insurance company, § 1692; 420. 

C a l e n d a r . 
How kept by clerk, printed copies to be 

distributed, § 3954; 1102, and rule 2 ; 
p. lvii. 

In probate, rule 1; p. lviii. 
Of judge, not a record, n., § 257; 56. 

C a m p - m e e t i n g . 
Sale of liquors a t or near, punished, 

§§5343, 5344; 1557. 
C a n a d a T h i s t l e s . 

Highway supervisor to cause destruction 
of, § 1509; 384. 

Person or supervisor allowing to mature , 
punished, §5422; 1572. 

C a n a l . 
Malicious injury to, punished, § 5286; 1544. 

C a n c e l l a t i o n . 
Of will, «•§ 3529, 3530; 922. 
Of policies of insurance, §§ 1729-1731; 433. 

C a n n e d G o o d s . 
Regulation of sale of, §§5874-5378; 1564. 

C a n v a s s of V o t e s . 
At municipal election, § 689; 177. 
By judges of election, §§ 1085-1096; 256. 
B3" board of supervisors, g§ 1097-1111; 258. 
By executive council, §§ 1110-1123; 261. 
For representative in congress, § 1123; 262. 
For presidential electors, §§ 1127-1129; 263. 
At special elections, §g 1266, 1267; 285. 
On adoption of amendment to constitu

tion, § 6 0 ; 14. 
C a p a c i t y . 

Measures of, §§ 3219-3222; 824. 
C a p i t a l . 

Of insurance companies: 
Amount required, § 1687: 419. 
Foreign, amount required, § 1707; 426. 
To be stated, §§ 1726-1728; 432. 
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C a p i t a l — continued. 
Of banking associations, amount required, 

§2589; 672. 
Of savings banks, amount required, § 1789; 

449. 
false statement as to, § 1819; 457. 
taxation of, § 1815; 456. 
increase of, § 1816; 456. 

Of limited partnerships, §§ 3331, 3333, 
3344, 3345; 871. 

C a p i t a l of t h e S t a t e . 
Location of, Const., art. 11, § 8; 1841. 

C a p i t a l S t o c k . 
Of corporations, s tatement of amount of, 

subscribed and paid in, to be kept 
posted, § 1627; 406. 

Of insurance companies, increase of, 
§ 1698; 422. 

Of life insurance companies, amoun t and 
investment of, § 1736; 435. 

C a r e a n d P r o p a g a t i o n of F i s h , §§ 2303-
2321; 591. 

C a r e of t h e I n s a n e . See INSANE PERSONS. 

C a r n a l K n o w l e d g e . 
By means of stupor or imbecility, pun

ishment for, §5162; 1510. 
C a r r i e r s . 

Contracts limiting liability of, void, § 2007; 
518, and § 3371; 877. 

Maximum rates of, § 2000; 514, and § 2022; 
522, and §2027; 523. 

Regulations as to rates of, discriminations, 
etc., §§2029-2080; 524. 

Bringing liquors within the state, pen
alty for, §2410; 629. 

Defense by, for loss of intoxicating liq
uors, n., §2383; 616. 

Not to carry nor use inflammable oil, 
§2492; 651. 

Not to transport imitation butter or cheese 
unless marked, § 2505; 654. 

Sale of unclaimed property by, §§ 3364-
3367; 875. 

Liability of for damage to baggage, 
§3370; 877. 

Place of bringing action against, § 3787; 
1011. 

Embezzlement or conversion by, pun
ished, §5216; 1529. 

Illegal transportation of game by, § 5398; 
1568. 

To give equal accommodation to all per
sons, §§ 5386, 5387; 1566. 

C a r r y i n g C o n c e a l e d W e a p o n s . 
Punishment for, § 5178; 1516. 

Castor Beans. 
Weight of per bushel, § 3225; 825. 

C a t t l e . 
Diseased, bringing into the state, pun

ished. § 5418; 1571. 
C a t t l e - g u a r d s . 

Duty of railways to construct, §§ 1936, 
1971; 490. 

Cattle-ways. 
Construction of, §§ 1461-1463; 374. 

PflllSGS 
When to be tried, § 3951; 1101. 
Not to lose place on account of appli

cation for continuance, § 3955; 1102. 
When continued, to remain for all pur

poses except trial of facts, §3966; 1107. 
Docketing of, on appeal, § 4400; 1287. 

C a u s e s of A c t i o n . See ACTIONS. 
W h e n s ta tute of limitations commences 

to r u n agains t ; when barred, §§ 3734-
3747; 974. 

On contract, how revived, § 3744; 992. 
Joinder of, §§ 3836-3840; 1038. 
W h e n available as counter-claims, § 3865; 

1063. 
C e m e t e r y A s s o c i a t i o n s . 

Durat ion and dissolution of, §'1620; 405. 
C e m e t e r i e s . 

Township trustees to have charge of, § 532; 
124. 

P la t t ing and conveying of lots in, §§ 562, 
563; 128. 

Taking property for, §§ 564, 565 ; 129. 
Improvement and control of, penal ty for 

trespassing upon, §§ 566-568; 129. 
Cit}7 m a y purchase or condemn land for, 

§636 ; 160. 
Exemption of, from taxation, § 1271; 286. 
Highways not to be established t h rough , 

§ 1415; 363. 
Wilfully destroying tombs, fences, t rees , 

etc., in, punished, § 5333; 1555. 
C e n s u s . 

Blanks and directions for, to be prepared 
by executive council, § 148: 32. 

W h e n and how taken, §§ 149-154; 32. 
To be taken as basis of population in de

termining compensation of county offi
cers. §5073; 1488. 

Of state, when to be taken, Const., a r t . 3, 
§ 3 3 ; 1825. 

C e r t i f i c a t e . 
O F ELECTION: 

To general assembly, § 7; 2. 
By joint convention of general as

sembly, § 29; 4. 
- . Of township officer, § 1094; 258. 

Of county officer, § 1104; 260. 
Of state officer, §§ 1118, 1119; 262. 
Of representative in congress, § 1121; 

262. 
Of presidential elector, § 1130; 263. 

Of treasurer as to taxes due on property, 
§§ 1330-1332; 311. 

Of labor on highway, receivable in pay
men t of taxes, § 1336; 313. 

to be given by supervisor, § 1498; 381. 
Of publication of notice of t ax sale, § 1366; 

326. 
Of purchase a t t ax sale, §§ 1372,1373; 329. 

holder of may recover damages for 
waste or trespass, §§ 4579, 4580; 1369. 

Of redemption from t a x sale, § 1376; 832. 
Of incorporation of corporations not for 

pecuniary profit. § 1653; 413. 
Of insurance company, to be approved 

and recorded, §§ 1685, 1686: 418. 
revocation of, § 1715; 429. 

Of auditor as to insurance company to be 
published, § 1718; 430. 

Of foreign life insurance company, § 1738; 
436. 

To be issued to life insurance company by 
auditor, § 1744; 439. 

Life insurance company doing business 
without , liable to penalty, § 1751; 440. 

Of author i ty of agent of foreign insurance 
company, § 1708; 427. 

of life insurance company, § 1740; 
436. 
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Cert i f icate — continued. 
Of authori ty of agent of mutua l benefit 

association, § 1765; 443. 
of foreign mutua l benefit association, 

§§ 1775. 1778; 446. 
Of auditor to savings bank, § 1789; 449. 
Of land-grant title to be recorded, §§ 3119, 

3120; 790. 
Of lands under land grant , § 107; 23. 
O F ACKNOWLEDGMENTS: 

Of instrument affecting real property, 
g§ 3129-3137; 792. 

Not conclusive evidence, § 4912; 1450. 
In case of limited partnership, §§ 3333-

3340; 871. 
Of warehouseman or wharfinger, effect 

of; when to issue, §§ 8354, 3355, 3357; 
873. 

Of marriage, by whom given; re turn of, 
§g 3385-3387; 880. 

Of probate of will, § 3542; 924. 
Of deposit, action on may be brought 

where issued, n., § 3786; 1010. 
Of judge, wha t sufficient to entitle to trial 

de novo, n., § 3949; 1095. 
Of sale under execution, § 4330; 1261. 
Of redemption of judgment , § 4339; 1266. 
Of purchase, assignment of to redeeming 

creditor, § 4349; 1268. 
Of judge or clerk, wha t sufficient to en

title to review on appeal, § 4399; 1286. 
Of clerk as to evidence on appeal, § 4414; 

1296. 
Of judge as to question involved in appeal, 

§4402; 1287. 
Of tax sale, owner of may recover for 

waste or trespass, §§ 4579, 4580; 1369. 
Of judge of refusal to grant injunction, 

§4628; 1385. 
Of public officers as to search for papers, 

§ 4959; 1463. 
Of register or receiver of land office as 

evidence, g§ 4960, 4961; 1463. 
Of public officer, s ignature to deemed 

genuine, §4962; 1463. 
Of officer taking deposition, § 4988; 1469. 
Of purchase at t ax sale, fees of officers 

for, §§ 5067, 5071; 1487. 
Fee for giving, § 5096; 1494. 
Of teacher, see TEACHERS. 

Cert iorari . 
Proceedings by, §§ 4446-4454; 1330. 
In pioceedings to punish for contempt, 

§4748; 1409. 

C e s t u i q u e v i e . 
Recovery of portion of rent from tenant 

upon death of, § 3186; 816. 

C h a i n . 
Standard length of, § 3215; 824. 

C h a i n m e n . 
How appointed and sworn, § 512; 120. 

C h a i r m a n o f B o a r d o f S u p e r v i s o r s . 
To bring suit against officer failing to 

have bond recorded, § 1149; 268. 
To be presiding officer of court to t ry con

tested county elections, and fix day for 
trial, §§1161', 1165; 271. 

Service of notice on, g 3115; 1027. 

C h a l l e n g e . 
To fight duel, sending or accepting, pun

ished, §§ 5152-5154; 1507. 

C h a l l e n g e o f V o t e r s . 
How made, proceedings upon, §§ 1079, 

1080: 255. 
Allowed to registered voter, § 1049; 249. 

C h a l l e n g e s t o J u r o r s . 
For having served within a year, § 317; 

76. 
In superior courts, § 780; 196. 
I N CIVIL CASES: 

Defined, kinds and trial of, §§ 3969-
3981; 1107. 

To panel, §§ 3969-8974; 1107. 
Severance in, § 3970; 1107. 
To individual jurors, kinds of; how 

taken, §§ 3975, 3976; 1107. 
Peremptory, g§ 3977, 3978; 1108. 
For cause, grounds of, trial of, 

§§3979-3981; 1108. 
I N JUSTICE'S COURT. § 4797; 1420. 
O F GRAND JURY, §§ 5641-5649; 1613. 
O F TRIAL JURY' IN CRIMINAL CASES: 

Kinds of, §5783; 1650. 
By joint defendants, § 5784; 1650. 
To panel, §5785; 1650. 
To individual jurois , §§ 5789-5795; 

1651. 
Peremptory, §§ 5797, 5798; 1653. 
Order of, g§ 5799-5802: 1653. 
Bias waived, § 5803; 1654. 

BEFORE JUSTICES IN CRIMINAL CASES: 
§§6075, 6076; 1722. 

C h a m p e r t y . 
What constitutes, effect of, n., § 289; 64. 

C h a n c e r y . 
Jurisdiction of supreme court in, Const., 

art. 5, § 4; 1830. 
Jurisdiction of district court in, Const., 

art . 5, § 6 ; 1830. 
Change . 

Of county seat, proceedings for, §§ 368-
375; 86. 

Of grade of streets, compensation for 
damage from, § 633; 158. 

In articles of incorporation, how made, 
§ 1615; 403. 

Of name of rai lway company, § 1955; 
495. 

Of line of rai lway, §§ 1979-1986; 511. 
Of homestead by owner, § 3175; 812. 
In order as to alimony, § 3420; 895. 
In kind of proceedings, § 3719; 969. 
I n time of commencement of te rm not to 

affect notice, § 8804; 1019. 
C h a n g e of P l a c e o f Tr ia l i n Civ i l Cases . 

In proceedings before mayor, n., § 692; 
177. 

In proceedings before superior court of 
city, §770; 194. 

On appeal in condemnation proceedings, 
n . , § 1918; 485. 

Where suit is brought in wrong county, 
§ 3794; 1013. 

Not allowed on appeals from justices, 
§ 3795; 1014. 

In civil actions, §§ 3795-3803; 1014. 
W h e n objection is to judge, § 242: 53. 
Notice of motion for, in vacation, n., 

§4124; 1191. 
In proceedings for new trial, n., §§4384, 

4387; 1277. 
In garnishment, n., § 4212; 1222. 
In action of replevin, n., § 4455; 1334. 
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Change of Place of Trial in Civil Cases — 
continued. 

Not allowable in action before justice 
brought in wrong county, n., § 4758; 
1413, 

In actions before justice, §§ 4782, 4783; 
1417. 

Change of Venae in Criminal Cases. 
In proceedings for security to keep the 

peace, g 5499; 1590. 
In preliminary examinations, § 5612; 1607. 
In district court, §§ 5753-5773; 1045. 
When objection is to judge, § 242; 53. 
In Case of trial upon information before 

justice, §g 6068, 6069; 1721. 
In proceedings before police court in crim

inal case, n., § 6105, 1726. 

Changing Names. 
Of persons, proceedings for, §§ 4751-4755; 

1409. 
Of unincorporated towns and villages, 

§§ 412-449; 109. 
01 railroad stations, §§ 2098-2098; 551. 

Channels . 
Railway may condemn land for, §§ 1924-

1937; 488.' 

Chaplain of Pen i t en t i a ry . 
Appointment and duties of, § 6157; 1737. 

Character . 
Need not be shown in civil action for se

duction, n., §3760; 1004. 
May be shown by * a y of mitigation in 

action of slander, n., § 3888; 1071. 
Of witness, may be shown to affect credi

bility, § 4899;' J 441. 
Meaning of term in definition of crime of 

seduction, n., § 5166, 1511. 
Of defendant m criminal prosecution, for 

what purpose shown, n., § 5813; 1659. 

Charcoal. 
Weight of per bushel, § 3225; 825. 

Charge of Court . 
To trial jury, fe§ 8991-3996; 1113. 
To grand jury, § 5653; 1615. 
See INSTRUCTIONS. 

Charges. 
For transportation of freight and passen

gers, max imum lates of, §§ 1999, 2000; 
514. And see TRANSPORTATION. 

Of warehousemen, earners, etc., lien for, 
§§ 3364-3867; 875. 

Of cabs or omnibuses, regulation of by 
cities, §802; 190. 

Chari table Associations. 
Incorporation ol, §§ 1653-1660; 413. 

Charters . 
Of cities under special charter, amend

ment of, §§903-905; 218. 
Of municipal corporations not to be 

amended by special act, n., Const., art. 
3, § 30; 1823. 

Charts , Pub l ic . 
As presumptive evidence, § 4903; 1445. 

C h a s t e C h a r a c t e r . See CHARACTER. 
C h a s t i t y . 

Presumption as to, in prosecution for se
duction, n., ^5106; 1511, and A, 4*5813; 
1659. 

V O L . I I —121 

Chas t i ty and Decency, Offenses 
Agains t . 

Aduite iy , §5817; 1550. 
Bigamy, §§5318-5320; 1551. 
Lewdness, §5821; 1552. 
Keeping or leasing house of ill-fame, 

§§ 5322-5324 ; 1552. 
Enticing female to bouse of ill-fame, 

§5325: 1553. 
Violating sepulcher, §5328; 1554. 
Disposal ot dead bodies, §§ 5329-5332; 

1554. 
In jur ing monuments or tombstones, 

§5333; 1555. 
Selling obscene books and pictures, § 5384; 

1555. 
Distui bing religious worship, §5342; 1557. 
Selling liquors near camp-meetings, 

§§5843, 5^44; 1557. 
Keeping gambling houses and gaming , 

g§ (5345-5-S48; 1557. 
Incest, g 5851; 1560. 
Cruelty to ammals, g§ 5354, 5355; 1561. 

C h a t t e l M o r t g a g e . See MORTGAGES. 
C h e a t i n g . 

By fi-use pretenses, gross f iauds and con
spiracy. §§ 5439-5458; 1576. 

Fraudulent; cony eya ices. §5440; 1577. 
Suppression ol will, § 5i41 ; 1577. 
Using lal'-e v, eights a id measures, §§ 5442, 

5443; 1577. 
Altering or counteif citing s tamps or 

brands, §§5444-5410: 1578. 
Gross f iauds, § 544-7. 1578. 
Wordb ehare-irig person with, not action

able, n., § 5447;" 1578. 
Destroying or lading vessel wi th in tent to 

defraud owner or insurer, §§ 5449-5451: 
1578. 

Conspiracy, §§ 5452, 5453; 1579. 
Issuing false warehouse receipts, § 5458; 

1581. 
In sale of grain or seed, § 5459; 1581. 
In weight ol flour, § 5460; 1581. 
By unlawfully wearing badge, § 5461; 

1582. 
Swindling bv three-card-monte, etc., 

§§ 5162-5467"; 1582. 
Frauds upon hotel-keepers, §§ 5468, 5469; 

1583. 
C h e c k s . 

Action against parties to, § 3755; 1001. 
C h e e s e . 

Of skimmed milk brnndod, § 5367; 1563. 
Adulterat ion of, p romo ted , § 5367; 1563. 
Imitat ion, to be m a i s e d as such, §§ 2503-

2522; 654. 
C h e r r i e s . 

Weigh t of per bushel, § 3225; 825. 
C h i e f J u s t i c e of t h e S u p r e m e C o u r t . 

W h o shall be, Const., a i t . 5, § 3; 1830. 
C h i e f of P o l i c e . 

Appointment of in cities of the first class, 
§ 794; 197. 

Maibhal to act as, § 799; 199. 
C h i l d r e n . 

Where to at tend school, §§ 2912-2914, 
733. 

Il legitimate, become legitimate by mar
riage ol parents, § 3391; 881. 

Edut ation m, liability ol husband oi wife 
for, § 3405, 887. 
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C h i l d r e n — continued. 
Custody and removal of, § 3406; 888. 
Illegitimate, of husband, as affecting r ight 

to divorce, § 3415; 892. 
Custody and maintenance of dur ing pro

ceedings for divorce, § 3417; 893. 
Custody of in case of divorce, § 3420; 895. 
Of void marriage, when illegitimate, 

§ 3425: 898. 
W h o entitled to care and custody of, 

§ 3433; 900. 
Of spendthrift, guardianship of, § 3643; 

909. 
Of intemperate or vicious parents, guard

ianship of. §§3492-8496; 913. 
Mav be sent to Home for the Friendless, 

§§3503-3508; 915. 
Adoption of, see ADOPTION OF CHILDREN. 
Posthumous, inherit notwithstanding will, 

§§3534, 3535; 923. 
Allowance to out of estate of decedent, 

§ 3579; 984. 
Descent of property to, §§ 3657, 3658; 956. 
Illegitimate, inheritance by, from whom, 

§§3670-3673; 960. 
Who may sue for damages resulting from 

injury or death of, § 3761; 1004. 
Institution for feeble-minded, §§ 2709-

2722: 692. 
Punishment for enticing away, §§ 5164. 

5165; 1511. 
Father or mother exposing, punished, 

§5169; 1513. 
Not Understanding obligation of oath, not 

competent as witnesses, n., Const., art . 1, 
§ 4 ; 1799. 

C h i m n e y s . 
Powers of city as to, § 734; 187. 

C h r i s t m a s . 
Deemed holiday; provisions as to paper 

falling due on, § 3271; 842. 
Appearance to action not required on, 

§3832; 1034. 
C h u r c h e s . 

Exemption of from taxation, § 1271; 286. 
Associations for incorporation of, § 1649; 

412. 
May lease property granted by state or 

territory, § 3092; 767. 
. Proceedings of, not reviewable by courts, 

n., § 1655; 413. 
Cider . 

When intoxicating, sale prohibited, n . , 
§2416: 631. 

C i r c u i t C o u r t . 
Abolished, §283 ; 51. 
Powers and records of transferred to dis

trict court, §§ 240, 241; 58. 
C i r c u i t C o u r t of t h e U n i t e d S t a t e s . 

Lien of judgment in, §§ 4093-4095; 1181. 

License for, §§ 1394, 1395; 357. 
C i t y A s s e s s o r . 

In cities under special charter, §§ 910, 916, 
917; 220. 

And see ASSESSOR. 

C i t y A t t o r n e y . See C I T Y SOLICITOR OR 
ATTORNEY. 

C i t y A u d i t o r . 
Power of as to issuance of warrants , §§ 719, 

721; 182. 

C i t y A u d i t o r — continued. 
Election of in cities of first class, §§ 796, 

798; 198. 
in cities under special charter, g 910 • 

220. 

C i t y C l e r k . 
Appointment, duties and fees of, §§ 717, 

718; 181. 
Issuance of warrants by, g§ 719, 721; 182. 
To keep register of elections, § 1060; 353. 
To be clerk of local board of health, § 2571; 

668. 

C i t y C o u n c i l . 
Organization of, § 717; 181. 
May fund city indebtedness, §§ 383-388; 90. 
Proceedings by, as to annexation of terri

tory, §576; 131. 
Extension of city limits by, § 578; 132. 
Submission of question of annexing terri

tory by, § 579; 182. 
Proceedings by. to annex city to another 

city, § 581; 134. 
Members not to be appointed to office, 

nor interested in contract, § 670; 171. 
Method of passing ordinance or resolution, 

or appointment of officers by, § 673; 172. 
Compensation of members of. S 691; 176. 

in cities of first class, § 816; 202. 
Election, powers and duties of, §§ 708-

740; 179. 
Removal of officers by, § 725; 183. 
Authori ty of, in cities, § 722; 182. 

in cities of first class, § 802 ; 199. 
Election of officers by, in cities of second 

class, § 788; 197. 
in cities of first class, §§ 795, 796:198. 

May establish infirmary, house of refuge, 
workhouse and city prison, §g 803-807; 
200. 

Mayor to preside over, § 709; 179. and 
§787; 197. 

Election of mayor by, to fill vacancy, 
§714; 180. 

Compose board of equalization, § 1309; 
803, and §918; 221. 

Powers of, in general, see CITIES AND I N 
CORPORATED TOWNS. 

C i t y E n g i n e e r . 
In cities of first class, §§ 795, 798; 198, and 

§§ 863, 883; 212. 

C i t y L i m i t s . 
Extension of, §§ 583-586; 135. 
Regulation of sale of liquors within two 

miles of, § 2421; 636. 

C i t y M a r s h a l . 
Of incorporated towns, § 702; 179. 
In cities of second class, election and 

duties of, §§ 788, 791; 197. 
I n cities of first class, election and duties 

of, §§795, 798-801; 198. 
I n cities under special charter, election 

of, §§ 910, 915; 220. 
Salary in lieu of fees, §§ 813, 814; 202. 
Duties and fees of in connection wi th su

perior court of city, § 775; 194. 
May execute process against boat or raft, 

§ 4685; 1399. 
Is a peace officer, § 5491; 1589. 
Care of prisoners by, §§ 6139-6143; 1734. 

C i t y P h y s i c i a n . 
In cities of first class, § 795; 198. 
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C i t y P r i s o n . 
In cities of the first class, § 807; 200. 

City Becorder. 
Election of in cities under special charter , 

§ 910; 220. 
C i t y S o l i c i t o r o r A t t o r n e y . 

In cities of second class, ^ 788; 197. 
In cities of first class, §§ 795, 798; 198. 

to draw contracts for public improve
ments, § 8S4; 216. 

Election of in cities under special charter , 
§ 910; 220. 

Prosecution of violations of city ordi
nances by, in superior courts, § 783; 
196. 

C i t y T r e a s u r e r . 
In cities of second class, §788; 197. 
In cities of first class, §§ 796, 798; 198. 
In cities under special charter, § 910; 220. 
To keep list of warrants , § 720; 182. 

C i t i e s a n d I n c o r p o r a t e d T o w n s . 
Papers relating to, kept by secretary of 

state, § 74 ; 17. 
Refunding of bonded indebtedness of, 

§§ 383-388; 90. 
Mav assist in construction of bridges, 

§§407-412; 102. 
Assessors in, election, number and duties 

of, §§ 528, 529; 122. 
Organization of, §§ 569-573; 130. 
Annexation of territory to, §§ 574-580; 131. 
Annexation of to other city or town, 

§§ 581, 582; 134. 
Extension of limits of, §§ 583-586; 135. 
Severance of terri tory of, §§ 593-599; 137. 
Discontinuance of, §g 600-606; 138. 
Changing names of, g§ 607-612; 139. 
General powers of, §§ 613-659: 140. 
May procure and donate depot grounds, 

§§637, 638; 161. 
Establishment of water and gas works 

and electric light plants by, §§ 639-646; 
161. 

Management and improvement of parks 
in, §§653-659; 167. 

Limitation of actions against, for injuries, 
§633; 158. 

May make and publish ordinances, §§ 660, 
661; 168. 

Method of adoption of ordinances of, 
§ 669; 170. 

Publication and passage of by-laws and 
ordinances of, §§ 672, 674; 172. 

Judicial notice of ordinances of, § 811; 201, 
a n d n . , §662; 168. 

Enforcement of ordinances of, by fine or 
imprisonment, §§ 662-666: 168. 

Mav compel labor upon highways, § 667; 
169. 

May aid in repair of highways leading 
thereto, § 668; 169. 

Taxes in, for road purposes, § 677: 174. 
Highway under control of, § 1443: 370. 
May establish free ferry, § 1545; 390. 
Trustees or members of council of, not to be 

appointed to office nor interested in con
tract, §670; 171. 

Compensation of officers of, not to be 
changed, § 671; 171. 

Levy and collection of taxes of, §§ 675-
680; 173. 

Levying road taxes, § 677; 174. 
Levying t ax on dogs, § 680; 175. 

C i t i e s a n d I n c o r p o r a t e d T o w n s — con . 
May negotiate loans. §§ 681, 682; 175. 
Refunding indebtedness, g§ 683-686; 175. 
Election, qualification and c o m p e n s a t i o n 

of officers, §S 687-692; 176. 
Classes of, §§ 694-697 ; 177. 
Not to appropriate money for s e c t a r i a n 

schools, § 987; 233. 
Not to become interested in b a n k s , ra i l 

ways, etc., § 988 ; 234. 
Bonds issued to railways by, v o i d ; ac t ion 

upon, g§989, 990: 234. 
Officers of, not to pui chase or r ece ive war 

ran ts at discount, § 991; 234. 
Treasurer to indorse on w a r r a n t d a t e of 

receipt and amount, § 992: 234. 
Officers violating provisions as t o funds , 

bonds, warrants , etc., punished, y 993; 
234. 

Property of. exempt from taxa t ion , § 1271; 
286. 

Sale of land of for taxes, § 1386; 353. 
May take private property for s t r ee t s , e t c , 

§ 1944; 493. 
Mav vote taxes in aid of ra i lways , §§ 2082-

2089: 542. 
May maintain fish-dams across o u t l e t s of 

lakes, §2319; 593. 
May regulate sale of ale, wine a n d beer 

wi th in two miles of limits, §§ 2421, 2429; 
636. 

May become independent school d i s t r i c t s , 
§g 2919-2922; 735. 

Ins t ruments affecting lots in, h o w re
corded, §3118; 790. 

P la t t ing sites of or additions t o , §gj 994-
1019; 235. 

Walls in common in, § 3194; 820. 
May appoint sealer of weights a n d meas 

ures, § 3235; 827. 
Statute of limitations runs aga in s t , n , , 

§3734; 974. 
Service of notice upon, § 3817; 1038. 
Judgmen t s against, not liens upon publ ic 

buildings, n., §4089; 1177. 
Buildings of, exempt from execu t ion , 

§4273; 1241. 
Levy of t ax to pay j u d g m e n t aga ins t , 

§4274; 1242. 
Ordinances of, how put in evidence , 

§4971 ; 1466. 
Proceedings before police and c i ty cour t s 

of, in criminal cases, § 6105; 1726. 
Constitutionality of extension of l imi t s of, 

n., Const., art . 1, § 18; 1809. 
Streets of, may be taken in cons t ruc t ion 

of railways without compensation, n., 
Const., art. 1, § 18; 1809. 

Laying rai lway tracks in s t reets of. to 
connect wi th union depot, § 2092 : 550. 

Special acts for incorporation of, no t al
lowable, Const., art . 3, § 30; 1823. 

INCORPORATED TOWNS: 
Provisions applicable to, §§ 698-707; 

178. 
CITIES : 

Election, powers and duties of mayor , 
§§708-714; 179. 

Registration of voters in, §§ 1045-1063; 
247. 

Wards , how created or changed, § 715; 
180. 

Election precincts in, § 1044; 247. 
Election of counciltnen, g 716; 181. 
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Cit i e s a n d I n c o r p o r a t e d T o w n s — con. 
CITIES — continued. 

Warrants of, how drawn, how pre
sented ; calls of, for payment, §§ 719, 
720; 182. 

City council, organization, powers 
and duties, §s 717-722; 181. 

may establish board of health, 
citv police and fire companies, g 733; 
183. 

may regulate markets, § 734; 183. 
shall have supervision o? high

ways, bridges, etc., §726; 184. 
may establish and regulate 

wharves and docks. § 727; 185. 
may license ferries, § 728; 186. 

Contract by, tor use of railway bridge, 
§ 1551; 391. 

Additional powers, § 725 ; 1B3. 
Removal from office of eouneiJmen or 

officers; vacancies, how lilted, § 729; 
186. 

Mav purchase at execution sale, § 730; 
186. 

I urther powers, §§ 731-740 • t86. 
Paving fund i.i, s§ 741-745; 188. 
Sewers in, §!5 746-750; 188. 
L e w of tax by, to aid in building 

bridge, i^ 751-754; 189. 
Funding indebtedness of, §§ 755-762; 

190. 
Superior ccurts in, §§ 763-788; 192. 

CITIES OF THE SECOND CLASS: 
Provisions as ic officers OT, §§ 787-791; 

197. 
Erection of jail by, § 792; 197, 
Water-works bonds of, § 798; 197. 

CITIES OF FIRST CLASS: 
Provisions as to officers of, g§ 794-802; 

198. 
Officers of, may receive salaries in

stead of fees, gg 813-815; 202. 
Compensation of eouucilinen of, § 816; 

202. 
Powers of, as to wagons, drays, hacks, 

etc.. g 802; 199. 
May establish infirmary, house of j 

refuge ami city prison, §§808-807; | 
200. 

Organization and jurisdiction of police 
court, S§807, 808; 200. 

Fees of nolice judge, § 809; 201. 
Proceedings in police court; mayor 

may hold, §§8(0-812; 201. 
Fire regulations in. ^§ 818, 819; 202. 
Library lax in, § 820"; 202. 
Improvement of adey» in, § 821; 203. 
Appropriations by, § 822; 303. 
Bids for supplies ot, § 823; 203. 
Street i uproveuients in, §§ 824-837; 

203. 
Sewer4 in, §g 838-853; 208. 
Contracts, bonds and assessments for 

pavirg. curbing and sewering in, 
§§859-880; 212. 

Board of uublic works in, g§ 881-905; 
215. 

May establish and require the con
struction ( f v.ailiiC'.s over tracks of 
railway s, § lO.j?; 491. 

CITIES UNDER SHLCT^L CHARTER: 
Refunding udt-biedness of, §888; 92. 
Annexation o± icn itory to, g 580; 134. 
Extension of limits of, § 586; 135. 

C i t i e s a n d I n c o r p o r a t e d T o w n s — con. 
CITIES UNDER SPECIAL CHARTER — con. 

Organization of under general incor
poration law, gg 587-592; 136. 

Provisions applicable to, g 650; 165. 
General power conferred upon, g 725; 

183. 
Limitation of actions against for in

juries, § 634; 158. 
Issuance, presentation and call of war

rants of, g§ 719-721; 182. 
May give salaries instead of fees, §813: 

202. 
Amendment of charters of, §§ 903-905, 

218. 
Acts affecting not repealed by Code, 

g 006; 219. 
Severance of territory of. § 907; 219. 
Additional powers conferred upon, 

§§808-913; 219. 
Mayor of to sign ordinances, § 914; 

320. 
Election of officers in, §§ 910. 915-917; 

220. 
Equalization of assessments in, § 918; 

221. 
Appointment and removal of police

man in, §919; 231. 
Eire department in, § 920; 221. 
Impiovemeiits in, g§ 921, 922: 321. 
Railway tracks in streets of, § 923; 

221. 
Bridpes over boundary rivers, § 924; 

221'. 
Public grounds 1'or school purposes, 

g 925;"" 221. 
Filling or draining lots, §§ 926, 927; 

2?1. 
General provisions, §§ 928-942; 222. 
Sewers in, §g 943-952; 224. 
Collection of taxes Dy, g 075; 173. and 

«§ 953-900; 235. 
Boards of health in, gg 961-979; 228. 
Refunding bonds of, gp 980-986; 231. 
May establish pud require the con

struction of viaducts over tracks of 
railways, § 1937 ; 491. 

Judicial notice to be taken of charters 
of, n., §8923; 1086. 

Acts applicable only to, not unconsti
tutional, n., Const , art. 3, § 80; 
1823. 

P L A T S : 
Description, dedication, acknowledg

ment and recording, §g 994-996; 235. 
Alteration or vacation of plat of street, 

§§ 997-1002; 238. 
Using public square for scliool pur

poses, gg 1003, 1004; 239. 
Proceedings upon failure to plat, 

g 1005: 240. 
Plat t ing for assessment and taxation, 

§ 1006; 240. 
Replatting by auditor, §§ 1007, 1008; 

241. 
Penalty for failure to plat, § 1009; 

241. 
Lots in, to be free "rom taxes and in

cumbrances, §§ 1010-1014; 241. 
Resurvey of. g§ 1015-1018; 242. 
Vacation of, § 1019 ; 244. 

C i t i z e n s h i p . 
Statuses of United States regulating, 

p. 1771. 
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Civi l L i a b i l i t y . 
Not to excuse witness from testifying, 

§ 4898; 1443. 

C i v i l R i g h t s . 
Guarantied, §§ 5380-53S7; 1566. 

Cla ims . 
Against state, when to be presented, § 78; 

19. 
Against estate of insolvent, presentation, 

etc., of, §§ 3296 3801: 855. 
payment of, §§ 3299, 3305; 854. 

—— not due, disj osition of, § 3305; 855. 
For mechanics' liens, when to be filed, 

§ 3314; 860. 
pnori ty of, § 3317; 865. 

For proceeds ot unclaimed property, how 
prosecuted, § 3369; 877. 

Against estates of decedents, allowance of; 
proceedings lor payment of, g§ 3612-
3632; 941.' 

—— referred to referee, § 3619; 914. 
Against county, presentation of to board 

of super\isors, § 8815; 1037. 
Not pro*, ided for bj pre-existing laws, not 

to be paid, Const., art. 3, g 31; 1825. 

C l a i m a n t of Office o r F r a n c h i s e . 
Proceedings bv or against, gg 4587-4589; 

1371. 

C l a i m a n t s . See OCCUPYING CLAIMANTS, 
§§ 8151-8162; 798. 

Clergymen. 
Not liable to jury service, § 306; 74. 
May solemnize marriages; ceitificates of, 

§§ 3JS4, 8385; 880. 
Not to testify as to privileged communica

tions, § 4898; 1443. 

Clerk. 
Of land deportment in office of secretary 

of state, §§ 112, 113; 24. 
Liab.e as principal for selling intoxicating 

liquois, §§2376, 2381; 613. 
In office or corporation, personal service 

ot not.ee on, g 3818; 1028. 
O F HOUSE OF GENERAL ASSEMBLY: 

To receive and file certificates of elec
tion, § 7; 2. 

Compensation of, S 12; 2. 
Shall act as secretary of joint conven

tion, § 25; 4. 
Shall superintend print ing and distri

bution of journal, § 129; 28. 
Of municipal corporation, service of no

tice on, § 3817 ; 1028. 
Embezzlement by. § 5215; 1528. 
Of penitentiary, appointment, qualifica

tion and duties of, §§ 6153, 6153; 1786. 

Clerk of C i t y . See CITY CLERK. 

Clerk of D i s t r i c t C o u r t . 
Meaning ol term ' ' clerk,' ' § 49, ^ 25; 12. 
To record and publish order as to te rms 

of court, § 310; 44. 
May adjourn court on failure of judge to 

appear, § 213; 45. 
Powers ol to act for court in probate, 

§ 345; 54. 
Compensation of in probate mat ters , 

§ 348; 54. 
Process issued by, date and attestation of, 

§ 251; 55. 
Office, duties, etc., of, gg 256-266; 56. 

srk of D i s t r i c t C o u r t — cont inued. 
To report criminal returns, §§ 264. 265; 60. 
Cannot act as justice nor a t to rney , 

§266; 61. 
To assist auditor and sheriff in d r a w i n g 

jurors, §g 818, 319 ; 76. 
Liability of tor approving insufficient 

stay bond, g 328: 78. 
Deposit of funds wirh, by adminis t ra tor , 

guaidian, etc., tig 842-341; 81. 
To iii° copy of commission of n o t a r y pub

lic, §347'; 83. 
To keep arid give co; ies of records of no-

taiy, §g 351, 358; 83. 
May administer oaths and take acknowl

edgments. § 364: »5. 
May designate newspaper for publ ish ing 

notices of bis office, § 437; 100. 
Eligible to office of county aii.tiior, § 456, 

112. 
To give notice of result of election as to 

incorporation of city or t o w n , § 571: 
130. 

When to be elected, § 1034; 246. 
Bond of, § 1143- 261. 
Bonds ot auditor and justices to be kept 

m office of, §1147; 368. 
Suspension of from office, §g 1323, 1228-

1230: 278. 
May appoint a deputy, §§ 1238-1240; 280. 
Issuance by. of order for seizure of prop

ertv ol absconding parent , husband or 
wife, g 2180 ; 557. 

To be member and clerk of commissioners 
of insane, J-g 2189-3191; 568. 

To keep register of physicians and mid-
wive-,, birth», ma.Tiages and deaths, 
g§ 2560-3563; 667. 

Additional compensation for san-o, § 2560; 
667. 

Acknowledgment of ins t ruments before, 
§ 3128; 791. 

To approve bond in dispute as to walls in 
common, § 3304; 831. 

Paymen t of money to, as tender , § 3380; 
814. 

Inventory of assignee filed wi th , § 3295; 
858. 

S ta tement for mechanic's lien filed with, 
§8314; 8C0. 

Bond discharging mechanic's lien filed 
with, §§ 3815. 3810; 863. 

Duty of as to mechanic's lien, § 3322 ; 869. 
Certificate of limited par tne ish ip filed 

with, § 3335: 871. 
To issue marr iage license, keep register oi 

marriages, etc., §§ 3378-3383, 8888; 879. 
Unlawfully issuing marr iage license, 

guilty of misdemeanor, § 3383; 880. 
To make record of pioceedings in another 

county as to property of minor, g 3186; 
903. 

May bind minor pauper to apprenticeship, 
§ 3474; 911. 

Consent of to adopt.on of child, § 3499; 
913. 

Powers of, in vacation, as to probate mat
ters, § 215; 51, ana § 3..I.J; 91o. 

May anpoint guardians in vacation, § 3513; 
918. 

Deposit of funds with, by adminis trator , 
guardian, etc., §§ 843-341 ; 81. 

Approval ol bonds of guardians by, 
§ 3515; 918. 
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C l e r k o f D i s t r i c t C o u r t — continued. 
Examination of executors' and guardians' 

bonds by, § 3516: 918. 
To file and approve bonds in probate mat

ters, § 3521; 919. 
Wills may be deposited with, § 3531; 922. 
To open and read will, § 3538; 923. 
To give notice of probate of wills, § 3541; 

924. 
Issuance of letters of administration by, 

§§ 3566, 3567; 929. 
Notification by, of appointment of ap

praisers of property of deceased, § 3578; 
934. 

May allow claims against estate of deced
ent, when, §g 3612-3632; 941. 

Duty of as to escheats, § 3666; 959. 
To keep records of proceedings in probate, 

§g 3695-3698; 965. 
To examine records as to property left by 

decedent, § 3696; 965. 
Action against, for accepting insufficient 

security, when barred, n., § 3734; 974. 
May appoint guardian ad. litem for minor, 

§3772; 1007. 
May appoint guardian to bring action for 

insane person, § 3774; 1007. 
Shall t ransmit transcript of record, etc., 

in case of change of place of trial, 
§3799; 1018. 

Notice of action or copy of judgment af
fecting real property filed with, § 3835; 
1038. 

Not to amend or impair records without 
authority, § 3943; 1093. 

To keep calendar of causes and distribute 
printed copies. § 3954; 1103, and rule 2 ; 
p . lvii. 

To select jurors, § 3968; 1107. 
To enter judgment upon verdict, § 4064; 

1168. 
En t ry and satisfaction of judgment by, 

§§4071,4072; 1169. 
To make complete record in cases in

volving title to land, § 4073; 1170. 
To compute damages in case of judgment 

by default, §4079; 1175. 
To file and index transcript of judgment 

from another county, §4092; 1181. 
To docket and index transcripts of judg

ments of federal courts, § 4094; 1182. 
May enter judgment by confession, § 4107; 

1184. 
Shall enter orders made out of court, 

§4136; 1192. 
Taxation of costs by, §§ 4152, 4158; 1196. 
To make bill of costs on appeal, § 4155; 

1197. 
Payment of costs to, by clerk of supreme 

court, §§4156, 4157; 1197. 
To issue at tachment, §4176; 1308. 
To receive and retain money attached, 

§4185; 1212. 
To minute assignment of judgment upon 

docket, § 4201; 1318. 
To enter levy of a t tachment on incum

brance book, § 4347; 1334. 
To issue execution and make entry 

thereof: penalty for failure, §§ 4354, 
4255: 1386. 

Duty of as to transcript of judgment in 
another county, g 4356: 1338. 

To take and record stay bond, and recall 
execution, gg 4386-4290; 1346. 

Clerk of D i s t r i c t C o u r t — continued. 
To make entry of redemption of judg

ment , § 4339; 1266. 
To make entry of redemption from sale 

and receipt of inoney, § 4348; 1268. 
To indorse death of plaintiff upon execu

tion, § 4359; 1270. 
Mistake, neglect, etc., of, ground for va

cating judgment , § 4383; 1275. 
Mistake of, not ground for appeal with

out motion to correct, § 4396; 1285. 
Certificate of, to entitle to review on ap

peal, § 4399; 1286. 
Service of notice of appeal upon, § 4407; 

1292. 
To forward transcript upon appeal, § 4408; 

1294. and rule 12; p . xli. 
W h a t to certify upon appeal, § 4414; 1296. 
May be required to perfect transcript, 

§4415; 1298. 
To countermand execution upon filing of 

appeal bond, § 4423; 1301. 
To transmit original paper to supreme 

court upon order, § 4439: 1329. 
May grant writ of certiorari in vacation, 

§ 4447; 1333. 
To issue writ of replevin, § 4460; 1338. 
As referee, to report incumbrances in par

tition proceedings, § 4518; 1353. 
To enter satisfaction of mortgage fore

closed; compensation for, § 4564; 1365. 
To enter order of injunction. § 4630; 1385. 
May issue warrant for seizure of boat or 

raft, § 4682; 1398. 
To issue writ of habeas corpus, § 4705; 

1402. 
To file and record papers and order in 

habeas corpus proceedings before a 
judge, § 4739; 1406. 

Filing of transcript of judgment in 
justice's court with, §§ 4816, 4817 ; 1423. 

May allow appeal from justice, g§ 4826-
4828; 1435. 

Certificate of to judicial record, §§ 4963-
4965; 1464. 

To file cross-interrogatories for taking dep
ositions, § 4979; 1468. 

Compensation of, §§ 5033-5039; 1480. 
in probate matters, § 348; 54. 
in mat ter of records of birth, deaths, 

etc., § 3560; 667. 
To certify to applications for pension or 

bounty, § 5034; 1481. 
To keep account of and report fees, 

§ 5037; 1482, and § 5074; 1488. 
To pay unclaimed fees into treasury, 

§5038; 1482. 
To certify to auditor fees of jurors, § 5087; 

1492. 
To collect and pay over jury fee, § 5088; 

1492. 
Fees in proceedings as to estravs, § 5099; 

1495. 
Fees as commissioner of insanity, § 5102; 

1496. 
To be furnished with office, fuel, station

ery, etc., §5124; 1500. 
Stirring up controversies, punished. § 5272; 

1541. 
Failure of to pay over fees, false entries 

as to fees, or appropriation of fees, pun
ished, §§5278-5280; 1542. 

To report to supervisors forfeited recog
nizances, fines, etc., § 5282; 1543. 
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C l e r k of D i s t r i c t C o u r t — continued. 
To lorward transcript of change of venue 

in criminal case, §§ 5762, 5763; 1647. 
Method of drawing trial j u ry by, in crim

inal cases, § 5775; 1649. 
Clerk of G r a n d J u r y . 

Appointment, compensation and duty of, 
§ 5058; 1616. 

C e r k of P o l i c e C o u r t . 
Election or appointment of, § 807; 200. 

C l e r k of S u p e r i o r C o u r t i n C i t i e s . 
Who shall be; duties and compensation of, 

§ 774; 194. 
C l e r k of S u p r e m e C o u r t . 

Deemed officer of court, rule 3 ; p. xxx ix . 
To distribute abstracts and arguments to 

judges, rule 116; p. lvi. 
To be furnished with office, fuel and sta

tionery, § 156; 33. 
Office, duties, etc., of, §§ 185-188; 38. 
To receive copy of supreme court reports, 

§ 195; 39. 
May administer oaths and take acknowl

edgments, § 364; 85. 
When to be elected, § 1031; 246. 
Bond of, §1142; 267. 
May be clerk of court of contested state 

election, when, § 1186; 274. 
Vacancy in office of, how filled, § 1255; 

283. 
May appoint deputy, § 1238; 280. 
To pav costs to clerk of court below, 

§ 4156; 1197. 
To docket and arrange causes and give no

tice of. § 4483; 1327. 
Compensation of, §§ 5026, 5027; 1478. 

C l e r k of T o w n s h i p . See TOWNSHIP CLERK. 
C l e r k s of E l e c t i o n s . 

Appointment, qualification, etc., of, 
§§ 1067-1071; 254. 

To keep tally list, § 1089; 257. 
Misconduct, or false entries, punished, 

§§5812-5315; 1549. 
C l i e n t s . See ATTORNEYS. 
C l o v e r S e e d . 

Weight of per bushel, § 8225; 825. 
C l u b H o u s e s . 

For sale of liquors, prohibited, § 2413; 630. 
C o a l . 

To be weighed at mine before screening, 
§2477; 648. 

C o a l L a n d s . 
Drainage of, § 1891; 472. 

C o a l M i n e s . 
Payment of miners at, § 2480; 648. 
See, also, M I N E S AND MINING. 

C o a l Oi l . 
Regulation of sale of, §§ 2483-2496; 649. 

Ci-ode. 
Amendatory statutes to contain references 

to, § 4 2 ; 7. 
Effect and operation of, §§ 50-58; 13. 
Provisions of applicable to all actions, 

§ 3725; 971. 
How construed, § 3783; 974. 

C o d i c i l . 
Included in term " w i l l , " § 49, *$ 17; 11. 

C o h a b i t i n g . 
Validates marriage, when, § 8892; 881. 
Illegal, see LEWDNESS. 

Coin . 
Counterfeiting of, punished, § 5231; 1533. 
Counterfeit, having in possession or pass

ing, punished, § 5232: 1534. 
Of foreign country, counterfeit ing pun

ished, §5288; 1535. 
C o k e . 

Weight of per bushel, § 3225; 825. 

C o l l a t e r a l S e c u r i t y . 
Person taking, not entitled to mechanic '» 

lien, §3310; 857. 

C o l l e c t i o n of T a x e s . 
By township collector, §§ 545, 546; 125. 
W h a t receivable in payment , §§ 1336-

1838; 813. 
By distress and sale, §§ 1889-1346; 313. 
Tax, when due, lien, penalty, §§ 134T, 

1348; 317. 
Receipt, § 1349; 318. 
Apport ionment of tax, § 1350; 319. 
Accounts to be kept wi th separate funds, 

1351; 319. 
Refunding of tax, § 1352; 319. 
Tax sale, §§ 1353-1371; 321. 
Certificate of purchase, §§ 1372-1374; 329. 
Redemption, §§ 1375-1378; 330. 
Execution of deed, §§ 1379-1381; 337. 
Effect of deed, §§ 1382,1383; 344. 
Sales wrongfully made. § 1884; 352. 
Sales of school or university lands, §§ 1385, 

1386; 853. 
Erroneous sale of property not subject to 

taxation, § 1387; 353. 
Limitation of actions, § 1388; 353. 
Validity of acts, evidence, etc. , §§ 1389-

1391; 356. 
Peddlers, §§ 1392, 1893; 357. 
Public shows, §§ 1394, 1395; 357. 
For highvvays, §§ 1487, 1488; 379. 
And in general, see T A X E S . 

C o l l e c t i o n P e e . 
Recovery of, §§ 4159-4162; 1197. 

C o l l e c t o r . See T O W N S H I P COLLECTOR. 

C o l l e g e for t h e B l i n d . 
Government of, gg 2751-2761; 699. 
Appropriations for, f g 2762, 2763; 700. 
Report of, §2764; 701. 
Clothing of pupils in, §§ 2765, 2766; 701. 
Admission to, §§ 2759, 2767 ; 700. 
Vacancy in board of trustees, how filled, 

§2768; 701. 

Colleges. 
Exemption of from taxat ion, § 1271; 286. 

C o l o r of T i t l e . 
In occupying claimant, §§ 3151, 3157, 3158; 

798. 
W h a t sufficient to entitle to set u p s ta tu te 

of limitations, n., § 3784; 974. 

C o l o r e d P e r s o n s . 
Equali ty of r ights of, n. , Const., a r t . 1, 

§ 1; 1798. 
And see C I V I L RIGHTS. 

C o m b i n a t i o n s . 
To regulate prices of produce, punished, 

§§ 5454-5456; 1580. 

C o m m a n d e r - i n - c h i e f o f M i l i t i a . 
Record of acts of governor as, g 66; 16. 
Powers of governor as, §s 1597, 1599; 398. 
Governor to be, Const., art . 4, § 7 ; 1826. 
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C o m m e n c e m e n t of A c t i o n . 
On mechanic'1- lien, g 3321; 869. 
By proceedings in probate, jurisdiction, 

etc., g§ 3509-3521; 916. 
Delivery of notice to sheriff, or service 

thereof, deemed, § 3737; 989. 
Manner of; notice,' etc., §§ 3804-3835; 

1019. 
In a t tachment proceedings, wha t is, n. , 

§4163; 1300. 
Before just ,cej , §4766; 1414. 

C o m m e n c e m e n t of T e r m . 
A change in, not to affect service of no

tice. § 3804 ; 1019. 
C o m m e n c e m or-1 of P a r t i c u l a r o r S u 

p e r i o r F , r t a t e . 
How p i c . led, § 3981; 1089. 

C o m m e r c i a l "Payer. See NOTE'! AND B I L L S . 
C o m m i s s i o n . 

To examine accounts of officers. §§ 1231-
1237; 279. 

To inquire info insanity of patient in hos
pital, §s 2,, 15-2248; 579. 

For rob "J of honorably discharged sol
diers and sailor», §§413-410; 103. 

C o m m i s s i o n ICorcI ia i i t s . 
Tax i.K.n ot property of, § 13', 7; 293. 
Lien ot for charges, §§ 8364-3867; 875. 

O o m m i s ,lions. 
To he c< untersigned by secretary of state, 

§ 7 1 - 17. 
Of notary public, §§ 345-848: 82. 
Allowed adimaistrators, § 3099: 965. 
To lili vacancies m office, issued by gov-

erno'-, Oon^t., art. 4, § 10; 1820. 
To be in name of slate, signed and sealed, 

Con4. , i,Li. 4, § 21 ; 1827. 
Comniiss i< > >~ or s. 

I N o'uiM* «TATSS: 
AjiiK-intment, powers, etc., of, §§ 354-

Acknowledgment of instrument be-
To.e. § 3129; 792. 

Afii'.aijf. taken before, receivable in 
t\±u< nee, §4942; 1460. 

May take demolitions, § s'J?6: 1467. 
Of other si i tes in this state, authori ty of, 

§ 302: 85. 
For laying out highways through two or 

more counties, appointment of, § 402, 
1[ 18; 95. 

For the incorporation of city or town, 
§§ 570-573; 130. 

O F BUREAU OF LABOR STATISTICS, §§ 2439-
3444; 639. 

Report of, when to be made, print ing 
ana binding, §§ 123-120; 25. 

To ad jd->t terms for s^vcance of territory 
of city or town, ^s 396, 597; 138. 

To ESTABLISH H I G H W A Y S : 
Appointment ana duties of", §§ 1414-

1435; 363. 
Compensation of, § 5101; 1495, 

To assess damages resulting from con-
Btr'^ t.oii ol dram, ditch or water-course, 
§ lo±7 ; 463. 

• lor location of levee, drain or ditch, 
§ 1852; 464. 

tor diains in two or more counties, 
§§ 18"5-1859; 4(50. 

i or taking ol private property, g§ 1908, 
1803; 477. 

C o m m i s s i o n e r s — continued. 
To asses» damages for change of grade of 

streets, §635 ; 158, and g§ 929-931; 222. 
To settle terms and lates of connecting 

railways, §§ 1988-1990; 512. 
Of railways, see BOARD OE R A I L W A Y 

COMMISSIONERS. 
OF INSANITY: 

Organization, powers and duties of, 
§g 2189-2210; 568. 

Compensation ot, g 5103; 1496. 
Of pharmacy, §§ 2535-3528; 857. 

report ot, § 122; 25. 
to collect lines for school fund, § 2378; 

612. 
Conveyance of real property by, §§ 4096-

4103; 1183. 
To make permanent survey of lands, 

§4509: 1350. 
For taking depositions, gg 4974-49; 9, 4985-

4989; 1467. 
To appraise damages, compensation of, 

§ 5089 : i492. 
C o m n u t m e r i t . 

For non-payment of fine impo=ed for 
violation oi ordinance, g 603. 108. 

To Suite Tiuiustiial School, gg 2734-2743; 
696. 

For contempt, §4743; 1408. 
Upon preliminary examination, § 5680; 

1610. 
reviewed on habeas corpus, § 4731; 

1404. 
i r rep i la i i ty in. not «nonud for re

lease o i habeas empus, § 4781. lz!05. 
To answer higher onarge, g;, ,/815. 5818; 

1665. 
Of do endant after commencement of 

trial, g 5836: 1669. 
To jail or a-iuthi r county, § 5895 ; 1684. 
After giving bail, §§5899, 6C0J; 1710. 

C o m m i t t c o . 
Off GFKI'RAL ASSEMBLY! 

May jubpo ' i a witnesses, -' 31 : 4, 
To be furnished with stationery, § 12; 

2, and jj 109, 31 
To visit hospital lor the insane, see V I S 

ITING Con i i r rEE . 

C o m m o n C a r r i e r s . See CARRIERS. 

C o m m o n C o u n t s . 
Abolished, §88)0 ; 1042, 

C o m m o n S c h o o l s . 
School districts, organizations, meetings, 

etc., §S, 2C19-2824; 710. 
Sub-districts, election of directors in, 

§§3835-3839; 713. 
Board of directors, meolinps, powers, du

ties, etc., g§ 3830-2853; 714. 
President, powers and duties, ^§ 2854, 

2855; 731. 
Soue ia iy , powers and duties, §§ 2856-

3861; 721. 
Treasurer, powers and duties, §§ 2862-

2866, 732. 
Sub-director, power» and duties of, 

§§ 2867-2871; 723. 
Teachers, emnloyment and duties of, 

fig 2873-3875'; 734. 
Oeneialproi is ions, §§2876-2879; 725. 
County superintendent, gg 2880-2894; 726. 
Taxes. gi< 28J5-2899: 738. 
County aa i i t o r , gg 2J00-2902; 730. 
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C o m m o n S c h o o l s — con! inned. 
County treasurer, g§ 390.5. 2904: 731. 
Miscellaneous, §§2905-2918: 731. 
Independent districts, §§ 2919-2963; 735. 
Funding- indebtedness, §§ 2965-2974; 744. 
Industrial expositions in schools, §§ 2975-

2980; 745. 
School-house sites, §§ 2981-2984; 746. 
Appeals, §§2985-2992; 747. 
School fund, §§ 2993-8045; 748. 
Disturbances of, punished, § 5342; 1557. 
Colored children not to bo excluded from, 

n., Const., art. 1, § 1; 1798. 

Communicat ions. 
Privilege I, not receivable in evidence, 

g§ 4892-4894; 1442. 

Commutat ion of Sentence. 
May be granted by governor, §§ 6110-6112; 

1727, and Const., art . 4, § 16; 1827. 

Company. 
Having office or agency, service of notice 

on. § 3818; 1028. 

Company in Milit ia. 
Officers, etc., of, § 1589; 394. 

C o m p e l l i n g t o M a r r y . 
Puni-h-neiit for, § 5161; 1510. 
Jurisdiction of offense of, § 5546; 1596. 

C o m p e n s a t i o n . 
Of members, officers and employees of 

genera! assembly, § 12; 2. 
method of payment of, §£13-15; 3. 
during trial of impeachment, 8 5947; 

169a. 
Of witnesses before general assembly, 

§ 22: 4. 
For publication of laws, how paid, § 48; 8. 
Of clerk of land department, § 113: 24. 
Of secretary of senate and clerk of house 

for preparation of journals, § 132; 28. 
Of custodian of public buildings, § 189; 30. 
Of reporter of surjremo court, § 204; 42. 
Of disttiet jiMls.es, § 214; 54. 
Of county attorney, §§ 272, 277; 62, and 

§ 5028; 1479. 
Of attorneys, n., § 239; 64. 
Allowed ro commissioners in other states, 

§ 857; 84. 
For services of county or township offi

cers not otherwise provided, how fixed 
and paid, § 402, % 14; 95. 

Of witnesses before coroner's jury , § 491; 
118. 

Of physicians summoned bv coroner, 
§503; 119. 

Ot township collector, § 548; 126. 
O r OFFICERS OF CITY OB TOWN: 

Not to be changed. § 671 ; 171. 
Of council or trustees, § 691; 176. 
Of subordinate officers of incorporated 

towns, § 701; 178. 
Of marshal of incorporated towns, 

§ 702: 179. 
Of mayor of cities, § 714: 180. 
Of cilv clerk, § 718; 182. 
Of officers oi cities, § 722; 183. 
Of city attorne} , § 783; 198. 
Of clerk of superior court, § 774; 194. 
Of judge of fuperior courts in cities, 

§ 776; 195. 
Of short-hand reporcer in superior 

court, § 78C; 198. 

C o m p e n s a t i o n — continued. 
O F OFFICERS OF CITY OR T O W N — c o n . 

Of city marshal of cities of second 
class, § 791: 197. 

Of officers of cities of first class, 
§ 795; 198. 

Of marshal of cities of first class, 
§ 801: 199. 

Of police judge, §809 ; 201. 
Of officers of cities, may be by salary 

instead • •£ feco, §§ c i j . 814; "202. 
Of councilmen i.i cities ot first class, 

§81«; 202. 
Of board of public works in cities of 

first class, § 882; 215. 
Of registers of elections, § 1059; 252. 
Of presidential electors, § I t34; 264. 
Of officers acd witnesses in t r ial of con

tested election». § 1172- 272. 
Of judges for trial of coutested county 

elections, §1176; 273. 
Of judges for trial ot contested state elec

t i o n s ^ 1193; 274. 
Of commissioners to examine books of 

state officers, -> 1236; 371). 
Of depud ' s oi county officers, § 1-M3: 281. 
Of treasurer, tor certificate as to taxes , 

§ 1830; 313. 
Of deputy county treasurers appointed to 

collect taxes, § 1341: 315. 
Of township clerk from highway fund, 

§ 1465; 375. 
Of trustees, treasurer and clerk, for serv

ices with reference to highways, § 1478; 
377. 

Of highway supervisors, § 1500; 381. 
Of militia under service, §§ 1561, 1562; 

393. 
Of rai lway commissioners, § 2036; 527. 
Of trustees of Hospital for the Insane, 

§2171; 505. 
OI state \eierhi-iry surgeon, §2294; 590. 
Of commissioner of labor statistics, § 2441; 

639. 
Of coal mine inspectors, § 2453; 042. 
Of board to examine mine inspectors, 

§ 2469; 646. 
Ot inspectors of passenger boats, § 2 5 0 1 ; 

653. 
Of state dairy commissioner, § 2514; 655. 
Of board of dental examiners, § 2543; 

662. 
Of board of examiners of applicants to 

practice medicine, § 2551; 665. 
Of clerk in connection wit !i board of 

health, §2560; 667. 
Of secretary of board of health, § 2567; 

608. 
Of state educational board of examine r s ; 

§ 2605; 676. 
Of board of regents of State University, 

§ 2624; 679, and §§ 5104, 5105 ; 1496. 
Of trustees of Agricul tural College, § 2634; 

681. 
Of trustees of Soldiers' Orphans' Home, 

§ 2684 ; 690. 
Of trustees of Inst i tut ion for Feeble

minded Children, § 2718; 693. 
Of trustees of State Industrial School, 

§2727; 695. 
Of trustees of College for the Blind, § 2755j 

70». 
Of officers of College for the Blind, § 2756; 

700. 
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C o m p e n s a t i o n — continued. 
Of commissioners of Soldiers' Home, 

§2786; 704. 
Of trustees of county high school, § 2818; 

710. 
Of secretary and treasurer of school dis

trict, § 2848; 719. 
Of county superintendent, § 2894; 728. 
Of attorney, in suit for school fund, § 3032; 

756. 
For transcribing records, § 3148; 797. 
Of assignee for benefit of creditors, 

§3299; 854. 
Of guardians, § 3447; 905. 
Of administrators, §§ 3699, 3700; 965. 
Of receivers, n., § 4115; 1188. 
Of referees, taxat ion of as costs, § 4152; 

1196. 
Of officers, witnesses, etc., in prelimi

nary proceedings against debtor, § 4376; 
1273. 

Of clerk for entering satisfaction of mort
gage upon foreclosure, § 4564; 1365. 

Of recorder for procuring copies of orig
inal entries, § 4954; 1462. 

O F OFFICEKS IN GENERAL: 
Of governor, § 5006; 1475. 
Of secretary of state and deputy, 

§ 5007; 1475. 
Of auditor of state and deputy, § 5008; 

1475. 
Of treasurer of state and deputy, 

§ 5009; 1475. 
Of register of state land office and 

deputy, §5011; 1475. 
Of superintendent of public instruc

tion and deputy, § 5013: 1476. 
Of adjutant-general, § 1565; 393. 
Of state librarian, § 5016; 1476. 
Of superintendent of weights and 

measures, § 5017; 1476. 
Of deputy state officers, § 5018; 1476. 
Of state printer, §§ 5019, 5020, 5032; 

1476. 
Of state binder, §§ 5021, 5022; 1477. 
Of judges of supreme court, § 5024; 

1478. 
Of attorney-general, § 5025; 1478. 
Of clerk of suoreme court and deputy, 

§§ 5020, 5027; 1478. 
Of short-hand reporters, § 5029; 1479. 
How paid ; to be in full, § 5032; 1480. 
Of clerk of district court, §§ 5033-5039; 

1480. 
in probate matters, § 248; 54. 
in mat ter of records of births, 

deaths, etc., §2560; 667. 
in estray matters, § 5089; 495. 
as commissioner of insanity, 

§ 5102; 1496. 
for entering satisfaction of judg

ment on foreclosure. § 4564; 1365. 
Of sheriff, §§ 5040-5064; 1483. 
Of county supervisors, § 5065: 1486. 
Of county recorder, § 5066; 1486. 
Of county treasurer, §§ 5067-5070; 

1487. 
Of county auditor, §§ 5071, 5072; 

1488. 
Of coroner, § 5075: 14»S. 
Of surveyor, § 5076; 1489. 
Of notaries public, § 5077: 1489. 
Of sealer of weights and measures, 

§ 5078; 1489. 

C o m p e n s a t i o n — continued. 
O F OFFICERS IN GENERAL — continued. 

Of inspector of lumber and shingles, 
§5079; 1489. 

Of justices of the peace, §§ 5080, 5082; 
1490. 

Of constables, §§ 5081-5083; 1490. 
Of township trustees, § 5084; 1491. 
Of township clerk, §; 5085 ; 1491. 
Of township assessor, § 5086; 1492. 

O F JURORS, §§ 5087, 5088; 1492. 
O F APPRAISERS OR COMMISSIONERS, § 5089; 

1492. 
O F WITNESSES. §§ 5090-5095; 1493. 
Of officer for drawing affidavit or certifi

cate, affixing seal or making out t ran
script. § 5096; 1494. 

Of officer or person making arrest, for car
riage hire, § 5097; 1495. 

I n estray matters , §§5098-5100; 1495. 
Of commissioners, surveyors, etc., for lay

ing out highways, § 5101; 1495. 
Of commissioners of insanity, § 5103; 

1496. 
Of trustees of state institutions, members 

of visiting committees and regents of 
State University, §§ 5104, 5105; 1496. 

To mesoenger sent for returns of elections, 
§5107; 1497. 

For solemnizing marriages, § 5108; 1497. 
Of attorney appointed to defend prisoner, 

or to appear in prosecution for selling 
liquors, §§ 5109-5111; 1497. 

For publication of legal notices, § 5112; 
1498. 

For print ing delinquent tax list, § 5113; 
1498. 

Of arbitrators and referees, § 5114; 1498. 
For taking depositions, § 5115; 1498. 
For posting up advertisements, § 5118; 

1499. 
Of officers of penitentiary, § 6183; 1741, 

and 8 6216; 1740. 
Of governor for performance of duties aa 

to penitentiary, § 6203; 1744. 
Of visitor to penitentiary, §6204; 1744. 
Of members of general assembly, Const., 

art. 3, § 2 5 : 1822. 
Extra , not to be allowed to public officers, 

Const., art. 3, § 3 1 : 1825. 
Of lieutenant-governor, Const., art. 4, 

§ 1 5 : 1827. 
Of judges of supreme and district courts, 

Const., art. 5, § 9 ; 1831. 
Compensation for Damages. 

By laving railway t rack through city, 
"§623; 444. 

To property condemned by city, §§ 647,648; 
163. 

From establishment of highway, § 1436; 
367. 

From location of drain, ditch or water
course, S§ 1847, 1848; 463. 

To property taken for water-power im
provements, § 1899; 473. 

used for works of internal improve
ment , §§ 1908-1923; 477. 

To lands of riparian owners by railway, 
§§1953, 1954; 495. 

To property taken for public use, how as
sessed, Const., art. 1, § 18; 1809. 

For stock killed to prevent spread of d> 
ease, §2299; 590. 

And, in general, see CONDEMNATION. 
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C o m p e t e n c y . 
Of jurors, §305 ; 74. 
Of witness, §§ 4886-4889; 1437. 

Complaint. 
By preliminary examination, defined, 

a 5493, 1589. 
Before magistrate, war ran t upon, § 5569; 

1600. 

C o m p l e t e R e c o r d . 
Book to be kept by clerk, § 258; 57. 
As to sale of real estate by administrator, 

§ 3697; 965. 
When to be kept, § 4073; 1170. 
Fees for, § 5039 ; 1483. 

Compound Offenses. 
How charged in the indictment, § 5685; 

1634. 

Compor t n d i n g F e l o n i e s . 
Punishment for, §§5259, 5260; 1539. 

C o m p o u n d i n g Offenses . 
Punished, § 5701; 1633. 

C o m p r o m i s e . 
Of debt by executor, § 3586; 936. 
Offer of, §§4110-4112; 1185. 

C o m p r o m i s i n g Offenses . 
By leave of court, g§ 6106-6109; 1727. 

C o m p u t a t i o n . 
Of amount of judgment in case of default, 

§4079; 1175. 
C o n c e a l m e n t . 

Of cause of action, prevents l imitation 
from running, n., § 3734; 974. 

C o n d e m n a t i o n . 
Of property for cemetery, § 564; 129. 
Of right ot way over streets, for rai lways, 

§ 623; 144. 
B Y CITY: 

Of right to change grade of street, 
§ 635; 158. 

Of land for streets, squares, etc., § 636; 
160, a n d § 1944; 493. 

in cities under special charter , 
§ 933; 223. 

Of property for water-works, § 642; 
162. 

for sewerage, § 747; 188. 
To be provided for by ordinance, 

§674; 188. 
Method of, §§ 647, 648; 163. 

For toll-bridges, §§ 1518, 1519; 386. 
For mill-dams and races, §§ 1826-1844; 

459. 
Of property for levees, drains and ditches, 

§ 1847: 463. 
B Y R A I L W A Y S : 

For what purposes allowed, §§ 1904-
1907; 475. 

Method of, §§ 1908-1923; 477. 
Appeals, §§ 1918-1923; 485. 
For channels and ditches, §§ 1924-

1927; 487. 
For viaducts in cities, § 1938; 492. 
For turnpikes, roads or bridges, § 1943; 

493. 
By state for public buildings, §§ 1945, 

1946; 493. 
For street railways over highways, § 1948; 

493. 
For public wavs to mines and quarries, 

§§ 1949-1953;'494. 

C o n d e m n a t i o n — continued. 
Eights of riparian owners, §§ 1953, 1954; 

495. 
For telegraphs, § 3105; 553. 
For fish-dams across outlets of lakes , 

§ 2320; 593. 
For school-house sites, §§2981-2984; 746. 
Certiorari in, n., § 4446; 1330. 
Exercise of r ight of, Const., a r t . 1, § 18; 

1809. 
C o n d i t i o n P r e c e d e n t . 

Performance of, how pleaded, § 3922; 
1086. 

C o n d i t i o n of B o n d . 
To be noticed in pleading, § 3935; 1089. 

C o n d i t i o n a l P a r d o n s . 
May be granted by governor, n . , § 6110; 

1727. 
C o n d u c t of J u r y . 

After case is submit ted in cr iminal cause, 
§§ 5837-5844; 1670. 

C o n f e s s i o n . 
Of mat ter of defense arising after com

mencement of action, § 4148; 1196. 
Not sufficient to war ran t conviction, 

§ 5812; 1658. 

C o n f e s s i o n a n d A v o i d a n c e . 
In answer, n., § 3861; 1058. 
In reply to answer, § 3872, n . , § 3871; 

1066-
Matter by way of, how pleaded, § 3935; 

1087. 
C o n f e s s i o n of J u d g m e n t . 

Cannot be at tacked for usury, n. , § 3256; 
835. 

J u d g m e n t upon, §§ 4104-4107; 1183. 
Offer of, §§ 4108, 4109; 1184. 
In justices' courts, § 4815; 1422. 

C o n f i r m a t i o n of S a l e . 
By judge in vacation, § 4103; 1182. 

C o n g r e s s m e n . 
Election of. §§ 1122, 1123; 262. 

C o n g r e s s i o n a l D i s t r i c t s . 
Format ion of, Const., ar t . 3, §§ 35-37; 

1825. 
Shall contain onlv contiguous counties, 

Const., art. 3, § 3 7 ; 1825. 
List of, p. 1751. 

C o n n e c t i o n s . 
Wi th water and gas pipes and sewers, 

regulation of price of by cities, § 7 2 5 ; 
183. 

m a y be required to be made before 
improvement of streets, §§ 739, 740; 
187. 

C o n n e c t i n g R a i l w a y s . 
Terms and rates of, §§ 1987-1991; 512. 
Leasing of, § 1995: 513. 
Transportation of freight over, § 2039; 

527. 
Duty of, § 3053; 530. 
^Regulations of, as to union depots, § 3092; 

550. 
C o n s a n g u i n i t y . 

Degrees of, how computed, § 49, *\ 24; 12. 
C o n s e r v a t o r s of t h e P e a c e . 

Sheriffs and deputies deemed, § 4 7 5 ; 115. 
Judges of supreme court and district 

courts shall be, Const., art . 5, § 7; 1831. 



1932 INDEX. 

Consideration. 
Imported in contract, § 3290; 848. 
W a n t or failure of, § 3291; 848. 
Necessary to protect against unrecorded 

conveyance, n., § 3112; 779. 

Consolidated Tax. 
To be entered on tax list, § 1319; 308. 

Consolidation. 
Of actions, § 3941; 1093. 

C o n s u l . 
Acknowledgments taken before, § 3130; 

793. 

C o n s p i r a c y . 
Punished, §§ 5452, 5453; 1579. 
Evidence necessaiy to convict for, § 5810; 

1658. 
To defraud, pools and trusts deemed, 

§5454; 1530; 

Constable. 
Not to act as attorney, § 477; 115. 
Not to become purchaser of property sold, 

§478: 116. 
To execute warrant of coroner, §§ 489, 

497- 117. 
To be'elected, § 520: 122. 
Powers ;>nd duties of, §§ 539, 540; 124. 
E'ection of, §§ 1035-1037; 246. 
May be designated to attend place of elec

t ion; duties of, §§ 1073, 1074; 255. 
Bond of, § 1143; 2d7. 

recording of, § 1148; 268. 
Vacancy in office of, how filled, g§ 1268. 

1269; 285. 
To sell male animals taken up whilst run

ning ai large, § 2250; 580. 
May serve notice of m c h m i c ' s lion, 

§'3315; 863. 
Summary piocecdings against, § 4116; 

1190. 
Mnv be garnished for money in his hands, 

§"4201; 1218. 
Provisions as to sheriff in chapter on 

at tachments applicable to, § 4248; 
1234. 

Provisions as to sheriff in case of execu
tions applicable to, § 4338; 1270. 

May execute warrant against boat or 
raft, § 4C85; 1399. 

To summon juiors in justice's court, 
§4796; 1419. 

Execution on judgment in justice's court 
to issue, § 4819; 1422. 

May lake answers of garnishees, § 4856; 
1432. 

Special, appointment of, §4880; 1436. 
Is executive officer of justice's court, 

§ 4882; K36. 
Service of subpoenas by, §§ 4922-4928; 

1457. 
To seive subpoena of officer taking depo

sition, §4933; 1459. 
Fees of, §§ 5081-5083; 1490. 

in proceedings as to es trays, § 5099; 
1495. 

Bribery of, punished, § 5254; 1538. 
Person falsely assuming to be, punished, 

§ 5370; 1541. 
Stirring up controversies, punished, § 5272; 

154i. 
As peace officer, § 5491; 1589. 

C o n s t i t u t i o n of XX. S. See p. 1760. 

C o n s t i t u t i o n of I o w a . See p. 1798. 
Amendment of, Const., art. 10, §S 1, 2; 

1838. 
To be supreme law of the state, Const., 

art. 12, § 1; 1841. 
Effect of adoption of, Const., art. 12; 

1811. 
Method of submitt ing amendments of, 

§S 59-63; 14. 

C o n s t i t u t i o n a l C o n v e n t i o n . 
Question of calling, to be submitted to 

vote, Const., art . 10, § 3 ; 1839. 

C o n s t r u c t i o n . 
Ot statutes, rules for, § 49; 8. 
Of liquor la",; meaning of terms, §§ 2415, 

2416; 631. 
Of Code, § 3733; 974. 
Of language of instructions, n., § 3996; 

1113. 
Of chapter on a t tachment and garnish

ment, a 4346: 1234. 
Of word., m indictments, § 5688; 1627. 

C o n s t r u c t i o n C o m p a n i e s . 
Place of bringing acbioa against, §3788; 

1011. 
C o n s t r u c t i v e N o t i c e . 

Oi instruments, ertvet of. §§ 3112, 3115; 
779. 

C o n t e m p t . 
Punish ment for, by general assembly, 

§§ 18-20; 3. 
Juror fading to appear, guilty of, § 308: 75. 
Disobedience of couit hy sheriff, deemed, 

§473; 115. 
Of process of coroner, punishment for, 

§ 4 9 1 ; 118. 
Punishment of, in violating decree en

forcing orders of raJ road commissioners, 
§ 2047; 529. 

In pioeoedmgs against railway or other 
carrier as to publication of schedules, 
§2055; 531. 

Violation of injunction against illegal sale 
and keeping oi Honors, § 2384 ; 617, and 
§ 2387; 620, and § 23:18 ; 622. 

Answer to interrogatories attached to 
pleading compelled by process of, § 3906; 
1082. 

Referee may punish for, § 4037; 1139. 
Obedience to judgments or order enforced 

by, §4251;'1235. 
Punishment for, of party or witness fail

ing to appear in summary proceedings 
against debtor, §4374; 1273. 

Punishment for, in proceedings to subject 
property to payment of judgment , 
§4380; 1274. 

Punishment for, upon failure to surrender 
property in proceedings under execution, 
§ 4382;' 1274. 

Punishment for, in obstructing levy of 
writ of replevin, §§ 4463. 4473; 1339. 

In refusing to obey order of court in wind
ing up corporation, § 1603; 1372. 

In disobeying injunction, how punished, 
§§ 4639-4643; 1389. 

At tachment for in habeas corpus pro
ceedings, §§4725, 4720, 4738; 1103. 

DEFINED, i-UNisHMiar TOR, §§ 4740-4750; 
1406. 

Fai lure to obev subpoena or testify, 
deemed, §§ 4926, 4927; 1458. 
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C o n t e m p t — continued. 
In disobeying subpoena of court of im

peachment, § 5952; 1693, 
Disobedience to subpoena in criminal case, 

deemed, §5964; 1702. 

Contested Elections. 
Of county officers, proceedings for t r ial 

of, ^§ 1158-1183; 270. 
Of state officers, §§ 1184-1195; 274. 
Of members of general assembly, §§ 1196-

1202; 275, and Const., art. 3, § 7; 1820. 
Of governor and lieutenant-governor, 

§§ 1203-1211; 275, and Const., art. 4, § 5. 
Of presidential electors, §§ 1212-1217; 276. 

C o n t i n g e n t C l a i m s . 
Fiied against the estate, § 3618; 944. 

Contingent Pees . 
Valid, n., §289 : 64. 

Contingent F u n d s . 
Accounts of, to be kept, § 161; 34. 

Continuance. 
Effected by adjournment of court, §§ 215-
_ 217; 45." 
In case of insufficient notice, § 3832; 1034. 
When portion of defendants are not served, 

§3833; 1038. 
Amendments as ground for, § 3897; 1080. 
For failure to answer interrogatories at-
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^ciwiscu t o p l e a d i n g s , ^ oh'vi, l u o i . 
In equitable actions, when evidence is 

taken by deposition, n., § 3949; 1095. 
When to be granted; proceedings to ob

tain, g§ 3955-3967; 1102. 
In proceedings before referee, § 4027; 

1139. 
Offer to compromise not ground for, 

§4112; 1186. 
Of summary proceedings against debtor, 

§4373; 1272. 
To perfect transcript on appeal, § 4415; 

1298. 
Granted in supreme court on dea th of 

party, § 4441; 1329. 
Not granted in action against boat or raft, 

§4686; 1399. 
Of actions in justices' courts, §§ 4775-4778; 

Ml 6. 
In actions of forcible entry and detainer, 

§4867; 1434. 
For failure of par ty subpoenaed to appear, 

§4934; 1459. 
In criminal cases, § 5804; 1654. 
Of criminal cases on motion of state on 

account of new witness, § 5806; 1656. 
C o n t r a c t s . 

For unlawful expenditures by officers, pro
hibited, § 164 f 35. 

For supplies, officer of state institution 
not to be interested in, § 171; 35. 

For publication of supreme court reports, 
§§ 199-203; 40. 

Of cities and towns, how made, § 673; 
172. 

Restricting liability of railway compa
nies, void, § 2002; 515. 

Limiting liability of common carriers, 
void, §2007; 518. 

Of rail v. ays with municipal corporations, 
§§2011-2015; 519. 

For support of the poor, §§ 2156-2158; 
563. 

C o n t r a c t s — continued. 
In violation of liquor law, void, § 2407; 

626. 
Wri t ten , homestead made liable by, § 3168; 

807. 
To be controlled by s tandards of weights 

and measures, § 3224; 825. 
Payable in property, not usurious, n., 

§3255; 832. 
If void for usury where made, not valid 

here, n., § 3256"; 835. 
Payable in property, §§ 327441280; 843. 
Surety on, may require creditor to sue, 

§§ 3285-3288;'846. 
Import a consideration, § 3290; 848. 
W h a t sufficient to entit le to mechanic's 

lien, §3311 ; 858. 
Common carrier cannot limit liability by, 

§ 3371: 877. 
Of marriage, how made , validity of, etc., 

§§3376. 3377; 879. 
Of husband or wife, the other not liable 

on, § 3394; 881. 
Liability of married women under , § 3404; 

887. 
Of minors, disaffirmance of, § 3429; 898. 
Wi th minors for personal services, pay

ments under, § 3131: 899. 
Successive actions on, § 8729; 972. 
Limitat ion of actions on, § 3734; 974. 
Money due ou, may be i tem of current ac

count, n., § 3736'; 988. 
Causes of actions on, how revived, § 3744; 

992. 
For the school fund, action on not barred 

by s ta tute of l imitation, § 3747: 993. 
Jo in t or several, action upon, § 3755; 

1001. 
To be performed in a part icular place, 

place of bringing action on, § 3786 ; 1010. 
Causes of action upon, as counter-claims, 

§ 3865: 1063. 
Pleadings referring to, mus t state whether 

in writing, § 3927; 1088. 
Petition for a t tachment in claim founded 

on, S 4167 ; 1202. 
Deeds ot t rust as security for performance 

of, §455-1; 1357. 
Breach of restrained by injunction, § 4623; 

1379. 
By owners of boats, action to enforce, 

§ 4681; 1398. 
Place of bringing action on, before jus

tice, §4762;'1413. 
W h e n evidence of mus t be in wri t ing, 

§§4914, 4915; 1450. 
For compounding felonies, n., § 5259; 1539. 
For gaming, void. §5348; 1558. 
For t rading on margin , § 5349; 1559. 
For sale of diseased sheep, void, § 5412; 

1570. 
For use of threshing-machine not properly 

boxed, void, § 5426; 1572. 
Made on Suiiaay, void, n. , § 5438; 1574. 
Officers of penitentiary not to be inter

ested in, §6168; 1739. 
To furnish supplies for penitentiary, 

§§ 0173, 6175; 1739. 
For supplies for peni tent iary a t Anamosa, 

§ 6224: 1747. 
Law impairing obligation of, not to be 

passed, Const., art. 1, § 2 1 ; 1812. 
In f ui therance of lotter,y scheme, void, n. , 

Const., ar t . 3, § 2 8 ; 1822. 
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C o n t r a c t o r . 
May have a mechanic's lien, § 3314; 860. 
Ext ra compensation not to be made to, 

Const., art. 3, § 31 ; 1825. 
C o n t r i b u t i o n . 

Enforced by stockholder of corporation, 
§1635; 409. 

C o n t r o v e r s i e s . 
Submission of, in action or without action, 

§§ 4644-4651; 1389. 
Submission of, to arbitrators, §§ 4652-

4667; 1390. 
Between employers and workmen, arbitra

tion of, s§ 4668-4680; 1394. 
C o n v e n t i o n . 

Joint, of general assembly, §§ 23-30; 4. 
Of district judges to adopt rules of prac

tice, § 243; 53. 
To revise and amend constitution, Const., 

art . 10. § 3 ; 1839. 
C o n v e r s a t i o n . 

When part introduced in evidence, the 
whole admissible, § 4900; 1444. 

C o n v e r s i o n . 
Under rightful possession, will not consti

tute larceny, n.. §§ 5208-5212; 1522. 
In case of embezzlement, how shown, n., 

§5214; 1527. 
C o n v e y a n c e s of R e a l P r o p e r t y . 

By city, § 636; 160. 
Included in plats, § 994; 235. 
Deemed warranty that the description is 

sufficiently accurate to be entered in 
plat-book, § 1007; 241. 

To or by aliens, §§ 3073-3080; 763. 
General rules as to, §§ 3099-3111; 774. 
By husband and wife, passes r ight of 

either, §3107; 776. 
Recording of, §§3113-3118; 779. 
En t ry of instrument on transfer books, 

§§3121-3127; 790. 
Acknowledgment of instrument, §§ 3128-

3138; 791. 
Acknowledgments legalized, §§ 3139-3143; 

795. 
Under power of at torney, § 3144; 796. 
Forms of instruments, § 3145; 796. 
Records transcribed, §§ 3146-3150; 797. 
Of homestead, how made, § 3165; 802. 
Not affected bv change of homestead, 

§3175; 812. 
Between husband and wife, valid, § 3397; 

882. 
By decedent, may be questioned in settle

ment of the estate, § 3585; 936. 
By executor, approval of, §§ 3603, 3604; 

939. 
May be pleaded by legal effect or name, 

§3930; 1089. 
By commisssoner appointed by court, 

§§4096-4103; 1182. 
By sheriff, when property is not subject to 

redemption, § 4330; 1361. 
after expiration of period of redemp

tion, §§4353-4355; 1268. 
Unrecorded, notice of in real action or 

action for partition, § 4481; 1344, and 
§ 4513; 1353. 

By referee, in parti t ion proceedings, exe
cution and recording of, §§4537, 4538; 
1355. 

Fraudulent , making of, Dimished, § 5440; 
1577. 

Convicts. 
Limitation of action by, for recovery of 

property sold for taxes, § 1388; 353. 
Production of as witnesses, § 4939: 1458. 
Liberation of upon giving note and sched

ule, §6009; 1711. 
Sentenced to hard labor, credited upon 

fine and costs, § 6141; 1734. 
Sentenced by United States courts, m a y 

be imprisoned in penitentiary, § 6171; 
1739. 

Insane, custody of at penitentiary, §§ 6335-
6234; 1747. 

C o n v i c t i o n . 
In county having jurisdiction, bars prose

cution in another county, § 5548; 1597. 
Bars another prosecution for same offense, 

or for lower degree or offense necessarily 
included, §§5749,5750; 1643. 

May be for lower degree, or for offense 
necessarily included, §§ 5850, 5851; 1672. 

Of lower degree of offense necessarily in
cluded is acquittal of higher offense, n., 
§5851; 1673. 

Of portion of defendants jointly tried, 
§5853; 1674. 

Judgment of, § 5881; 1681. 
Procured by fraud not to bar second trial, 

n., Const., art. 1. § 12; 1807. 
Of lower degree of offense, operates as an 

acquittal of offense for which party is 
put on trial, n., Const., art. 1. §12; 1807. 

Of treason, wha t sufficient evidence for, 
Const., ar t . 1, § 1 6 ; 1808. 

C o n v i c t i o n o f F e l o n y . 
As ground for divorce, § 3414; 891. 
Is ground of challenge to jury, § 3979; 

1108. 
Witness may be interrogated as to, § 4898; 

1444. 
Co-part ies . 

Appeal by, to supreme court, §§ 4403-4405; 
1291. 

Copy. 
Of original notice, to be delivered when 

served, §3808; 1023. 
Of account or writing, failure to at tach 

to petition, ground of demurrer, § 3854; 
1049. 

Of lost pleading, substitution of, § 3942; 
1093. 

Of motion for continuance, need not be 
served, §3963; 1106. 

Of wri t ten instrument , to be filed in action 
before justice, § 4781; 1417. 

Of record of ins t rument affecting real 
property, admissible in evidence, §4910; 
1449. 

Of patent of land, receivable in evidence, 
§ 4913; 1450. 

Of public record or entry, admissible in 
evidence, § 4953; 1462. 

to be given by officer on demand, 
§4957; 1463. 

Copies . 
Of pleadings, to be filed, rule 1; p . lvii. 
Of records for new counties, §§ 3146-3150; 

797. 
Of deeds, records, etc., fees for to be 

taxed as costs, §4146; 1196. 

C o p y r i g h t . 
Of supreme court reports, §§ 194, 197; 39, 



INDEX. 1935 

Corn. 
Weight of per bushel, § 3225; 825. 

Corners. 
How established by surveyor, § 507; 119. 
When lost, survey to re-establish, §§ 4507-

4510; 1349. 

C o r o n e r . 
Not to act as attorney, § 477; 115. 
Not to become purchaser of property sold 

b v h i m , § 4 7 8 ; 116. 
Powers and duties of, §§ 484-503; 116. 
Election of, § 1034: 246. 
Bond of, §1143; 267. 
To hold inquest in case of death in coal 

mine, § 2450; 641. 
To report to clerk of court cases of death, 

§ 2564; 667. 
Service of subpoenas by, § 4922; 1457. 
Compensation of. § 5075; 1489. 
Bribery of, punished, § 5254; 1538. 
Person falsely assuming to be, punished, 

§ 5270; 1541. 
Stirring up controversies, punished, § 5272; 

1541. 
May deliver dead body to medical col

lege or physician, § 5329; 1554. 

C o r o n e r ' s I n q u e s t . 
Over dead body, §§487-503; 117. 
Over patient of insane hospital, § 2242; 

579. 
In case of death in coal mine, § 2450; 641. 
Fee for, § 5075; 1489. 

C o r o n e r ' s J u r y . 
How summoned, duties of, §§ 487-495; 

117. 

C o r p o r a t i o n s . 
Municipal, see CITIES AND T O W N S ; also 

COUNTIES. 
The word " p e r s o n " may include, § 49, 

IT IS; 11. 
Property of, how listed for taxat ion, 

§1276; 292. 
Taxation of stock of, § 1289; 296. 
Engaged in manufacturing, taxat ion of, 

§1294; 298. 
F O R PECUNIARY P R O F I T : 

Formation and powers of, §§ 1608-
1610; 400. 

Limit of indebtedness of, § 1611; 402. 
Notice of formation of, §§ 1612-1618; 

403. 
Duration of, §§ 1619, 1620; 404. 
Fraud, consequences of, §§ 1631-1625; 

405. 
By-laws, indebtedness, transfer of 

shares, non-user, loaning of funds, 
§§ 1626-1631; 406. 

Liability of private property for cor
porate debts, §§ 1632-1637; 407. 

Single person entitled to advantages 
of, §1638: 409. 

W a n t of legal organization cannot be 
s e t u p , § 1639; 409. 

Legislative control over, § 1640; 410. 
Doing banking business, double lia

bility of stockholders in, § 1646; 
411. 

Foreign, permit to do business, 
§§ 1641-1645; 410. 

OTHER THAN FOR PECUNIARY PROFIT : 
Organization and powers of, §§ 1649-

1652; 412. 

C o r p o r a t i o n s — continued. 
O T H E R THAN F O R PECUNIARY PROFIT — 

continued. 
Charitable, scientific or religious soci

eties, formation, meetings and pow
ers of, §§ 1653-1660; 413. 

Changing name of. §§ 1661-1664; 414. 
For making water-power improvements, 

powers of, §S 1899-1903; 473. 
For construction of canals, turnpikes or 

bridges, may take private proper ty , 
§ 1943; 493. 

To build union depots, §§ 2090-2093; 
550. 

Foreign, not to acquire or hold lands, 
§S 3073-3078; 763. 

Liable for wrongful acts of servants pro
ducing death, n., § 3731; 973. 

Sta tute of l imitations applicable to, § 3743; 
992. 

Foreign, may sue in corporate name, 
§3759; 1004. 

Place of bringing action against, §§ 3787-
3790; 1011. 

Service of notice upon officer of by copy, 
not good, n., § 3808; 1023. 

Service of notice on, how made, §§ 3816-
3818; 1028. 

Foreign, service by publication in actions 
against, §3823; 1029. 

Verification of pleadings by, § 3876; 
1069. 

Capacity or relation of, how pleaded, how 
denied, §§ 3923, 3924; 1086. 

Required to give security for costs, § 4137; 
1192. 

Foreign, a t t achment against, § 4165; 
1201. 

Method of a t taching interest in, § 4181; 
1210. 

Municipal or political, garnishment of, 
§4201; 1218. 

Municipal, j u d g m e n t against, how en
forced, §4274; 1242. 

Stock in, how levied on under execution, 
§ 4275; 1242. 

Action against, w h e n act ing wi thout au
thori ty or after forfeiture of powers, 
§§4581-4595; 1370. 

Dissolution of by action, trustees ap
pointed, etc., §§4596-4603; 1372. 

Action on bonds of officers of, §§ 4604, 
4605; 1373. 

Injunct ion to stop operation of, §4627; 
1385. 

Embezzlement by agent of, § 5215; 1528. 
Enter ing into pool or trust , punished, 

§§5454-5456; 1580. 
Process upon indic tment against , § 5711; 

1635. 
W h e n indicted need not be arraigned, 

§5712; 1635. 
To be created only by general laws, Const., 

art. 8, § 1; 1833. 
Taxation of property of, Const., art . 8. § 2 ; 

1834. 
State not to become stockholder in, nor 

liable for, Const., ar t . 8, § 3 : 1834. 
Political or municipal , not to become 

stockholder in banking associations, 
Const., art . 8, § 4 ; 1834. 

Wi th banking powers, act to create to be 
submit ted to the people, Const., art . 8, 
§ 5 ; 1834. 
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C o r p o r a t i o n s — continued. 
General assembly may amend or repeal 

all laws lor creation of, Const., art. 8, 
§ 1 2 : 1835. 

For banking, see BANKING ASSOCIATIONS 
and STATE BANK. 

Corroboration. 
Necessary to warrant conviction upon tes

timony of accomplice, or of prosecutrix 
in case of rape or seduction, §§ 5957, 
5958; 1699. 

Corrupt ion . 
Of jurois . leferees, etc., punished, §§ 5252, 

5253; 1538. 
C o s t s . 

In superior courts, §§ 776, 779; 195. 
Of contested election, § 1177; 273. 
In proceedings to remove officer, § 1227; 

278. 
Of publication of notice of tax sale, § 1356; 

324. 
Of appeal in proceedings to establish high

way, § 1453; 372. 
In proceedings to appraise damages for 

taking private property for mill-dams 
and races, § 1811; 461. 

In matter of ascertaining homestead, 
§ 3180; 814. 

I n action by person claiming easement, 
§ 3210; 823. 

Not to be recovered in action on usurious 
contract, § 3256; 835. 

In case ot suit brought by surety, § 3287; 
818. 

Of advertising sale of unclaimed property, 
§ 3366; 876. 

In proceedings of guardian for leave to 
sell property, § 3453; 908. 

In matter of referees to set off widow's 
share, § 3651; 955. 

Judgmen t for, against administrator, 
§ 3382; 963. 

In actions against heirs and devisees, 
§ 3690; 964. 

Of action tor discovery, by whom paid, 
§ 3728; 972. 

Judgmen t for, where counter-claim barred 
by statute is pleaded as a defense, § 3745: 
993. 

In case of change of place of trial, whore 
suit is brought in the wrong county, 
§3794; 1013. 

Of change of place of trial, bv whom paid, 
§ 3801"; 1019. 

Fees for serving original notice taxed as, 
n., §3806; 1022. 

To be paid by defendant making defense 
after notice of no personal claim, § 3813; 
1026. 

Allowed for misjoinder of action, § 3840; 
1040. 

Fee for copy of pleading taxed as, rule 1; 
p. lvii. 

Of intervention, when to be taxed to in
tervener, § 3890; 1073. 

I n case of striking irrelevant or redundant 
mat ter fiom pleading. § 3926; 1087. 

Of continuance, to be paid by party apply
ing therefor, § 3955; 1102, and § 3964; 
1106. 

Of new trials, § 4047; 1162. 
In case of trial as to omitted fact, § 4050; 

1163. 

C o s t s — continued. 
In case of dismissal 

1165. 
In case of offer to 

§4108; 1184. 

of action, § 4055; 

confess judgment , 

In case of oiler to compromise, §§ 4110, 
4111; 1185, 

Security for, §§4137-4142; 1192. 
GENERAL PROVISIONS as to, §§ 4143-4158; 

1193. 
Taxation of attorney's fees as part of, 

§§ 4159-4162; 1197." 
In supeiior court, §§ 776, 779; 195. 
Expenses of keeping at tached property 

taxed as, §4238; 1231. 
Of intervention proceedings in attach

ment, §424 i ; 1232. 
Of summary proceedings against debtor, 

taxation and enforcement oi, § 4376; 
1273. 

On appeal, liability of co-parties for, 
§4405; 1293. 

On appeal, judgment on bond for, § 4425; 
1324. 

Security for in supreme court, § 4440; 
1329. 

Taxation of in supreme court, rule 95; 
p. 1. 

In action to quiet title, § 4505; 1348. 
I n partition proceeding,, §§ 4517, 4521, 

4531; 1.352. 
In action by quo warranto, §§ 4586, 4592, 

4594; 1371. 
In mandamus proceedings, § 4615; 1377. 
Of submission of controversy, §§ 4648, 

4651; 1390. 
In piocecuings by arbitration, § 4666; 1394. 
In justice's court, Sg 4187, 4794; 1418. 
Of appeals from justices, g§ '1841, 4842; 

1428. 
In action of forcible entry and detainer, 

§4868; 1434. 
Of serving subpoena by person not officer, 

not allowed, §4922; 1457. 
Of taking depositions, fc 5005; 1474. 
Fees of reporter taxed as, § 5029; 1479. 
J u r y fees taxed as, § 5088, 1492. 

in superior conic, § 779; 195. 
Of preliminary examination, taxed to 

prosecuting witnes-., when, § 5637; 1611. 
Of piosecution, taxed to private prose

cutor, §5675; 1620. 
In criminal case transferred to another 

county, how paid, § 5771; 1648. -
Of change ol venue of criminal case, how 

paid, § 5766; 1647. 
May be taxed against prosecuting witness 

in proceedings before justice, § 6089; 
1723. 

C o u n c i l , E x e c u t i v e . See EXECUTIVE COUN
CIL. 

C o u n c i l of C i t y . See CITY COUNCIL. 
C o u n c i l of I n c o r p o r a t e d T o w n s . 

Election and powers of, §§ 698-707; 178. 
C o u n s e l . 

May be employed bj governor, § 68; 16. 
Employment of by county, n. , § 402, TJ 11; 

Conduct of trial by, §§ 3986-3990; 1110. 
Defendant entitled to, upon preliminary 

examination, § 5611; 1807. 
To be allowed defendant when arraigned, 

§5717; 1636. 
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C o u n s e l — continued. 
Not to be restricted as to time, § 3990; 1113, 

and §5808; 1658. 
In case of impeachment, § 5933; 1691. 
Defendant in criminal prosecution enti

tled to, Const., art. 1, § 10; 1803. 
And, in general, see ATTORNEY". 

Coun te r - a f f lda v i t s . 
On application for change of place of trial , 

§3795; 1014. 
Not allowable in applications for continu

ance, n., §3961; 1106. 
C o u n t e r - c l a i m . 

Against assignee of non-negotiable instru
ment or account, §§ 3262, 3263; 840. 

In actions by or against administrator, 
n., §3566; "929. 

Not lost by failure to interpose as defense, 
§3727: 971. 

Pleaded as a defense although barred, 
§3745; 993. 

Action by assignee without prejudice to . 
§ 3751; 998. 

W H A T CONSTITUTES, how stated, etc., 
§§ 3865-3870; 1063. 

May be stricken out of answer and made 
separate action when new party is nec
essary, § 3868; 1065. 

Reply to, § 3871; 1066. 
Defenses to, § 3873; 1068. 
Verification of, § 3880; 1070. 
To be tried, al though original action dis

missed. §4053; 1162. 
Dismissal of, § 4054; 1165. 
Judgment on, § 4067; 1168. 
Suit on a t tachment bond by way of, 

§ 4242; 1232. 
Not allowed in action to recover personal 

property, §4456; 1337. 
In action for recovery of real property, 

§ 4475; 1342. 
In action for partition, § 4511; 1351. 
Not allowed in quo warranto proceedings, 

§ 4582; 1371. 
Not allowed in proceedings by mandamus, 

§4616; 1377. 
In actions before a justice, §§ 4780, 4791; 

1417. 
Not allowed in trial on appeal from jus

tice, § 4840; 1428. 
Action of forcible entry and detainer not 

subject of, § 4871; 1434. 
C o u n t e r f e i t i n g . 

Of brand of inspector of lumber, punished, 
§3249: 829. 

Of records, instruments, etc., deemed for
gery, §§5223-5225; 1531. 

Of bank-notes or public securities, §§ 5226-
5229; 1532. 

Making tools for, punished, §§ 5230-5237; 
1533. 

Of coin, or having same in possession, 
§§5231, 5232: 1533. 

Of bank-notes or instruments in wri t ing, 
§§ 5233-5236, 5240; 1534. 

Of com of foreign country, § 5238; 1535. 
Of seals, §5239; 1535. 
Existence of corporation, how proved in 

prosecutions for, § 5240; 1535. 
Of brands or s tamps authorized by law, 

§ 5241; 1535. 
Of mark, s tamp or brand of another, 

g 5445; 1578. 

V O L . I I —122 

n., 

30 r 

; 88. 
380; 

C o u n t s . 
Common, abolished, § 3850; 1042. 
Of petition, § 3852; 1042. 
Sufficiency of as against demurrer , 

§ 3854; 1049. 
Of petition, how numbered, § 3911; 108«; 

C o u n t y . 
Powers and jurisdict ion of, §§ 366, 

86. 
Funding indebtedness of, §§ 376. 377 
Levy of t a x in to pay bonds, §§ 379, 

89. 
Redemption of bonds of, § 381; 90. 
Executive council m a y levy t ax to pay 

bonds of, § 383; 90. 
Refunding of bonded indebtedness of, 

§§ 383-387; 90. 
Control of property of by board of super

visors, §402, «[f 3 ; 94. 
Liability of for negligence wi th reference 

to bridges or buildings, n., § 402; 94. 
Rebuilding public buildings of wi th in

surance money, § 415; 103. 
To build and keep in repair public bridges, 

when, §726 ; 184. 
Purchase by, of toll-bridges over s treams 

dividing, §§ 1525, 1526; 387. 
Not to appropriate money for sectarian 

schools, § 987; 233. 
Not to become interested in banking in

sti tution or rai lway, etc., § 988; 234. 
Bonds of, issued to rai lways, void, §§ 989, 

990; 234. 
Officers of not to purchase war ran t s a t 

discount, § 9 9 1 ; 334. 
Canvass of election re turns for, §§ 1097-

1101; 258. 
Property of, exempt from taxation, § 1271; 

286. 
taxat ion of, § 1274; 291. 
sale of for taxes, § 1386; 353. 

Responsible to otate for state tax , §§ 1390, 
1397: 357. 

Concurrent action of as to h ighway 
through two counties. §§ 1445, 1446; 370. 

Bonds for drainage, § 1886; 467. 
May recover for support of poor person 

from relatives, § 2137 ; 558. 
May recover for support of poor person 

from county of settlement, § 2145; 560. 
Liable for expenses of patient in Hospital 

for the Insane, § 2217; 575. 
To levy t a x for expense of insane patients, 

§ 2227; 576. 
Collection and disbursement of insane t a x 

by, §§ 2228-2231; 577. 
Responsible for loss to school fund, § 3016; 

753. 
May bid off lands for school fund, § 3035; 

757. 
Responsible for school fund, §§ 3042-3045; 

758. 
May bid in property to secure deb t : con

trol and disposal of, §§ 3081-3090; 765. 
Newly organized or detached, transcript 

of records for, § 3147; 797. 
To be supplied wi th standards of weights 

and measures, §§ 3229, 3230; 826. 
Standards of weights and measures for, 

custody of, etc., §§ 3233, 3234; 826. 
S ta tu te of l imitations runs against, n., 

§3734; 974. 
W h e n s ta tu te of l imitations begins to run 

upon claim against, n,, § 3734; 974. 



1938 INDEX. 

C o u n t y — continued. 
In which action should be brought, 

§§3781-3783; 1009. 
To which action shall be sent in case of 

change of place of trial, §§ 3794, 3795; 
1013. 

Being par ty to an action, ground for 
change of place of trial, § 3795; 1014. 

Liability of for fees and expenses in t r ial 
of cause transferred by change of venue, 
§§3802, 3803; 1019. 

Service of original notice on. § 3815; 1027. 
Presentation of claim against, before ac

tion brought, § 3815; 1027. 
Intervention by tax-payer in action 

against, n., § 3889; 1073. 
Issuance of execution from one into an

other ; transcript and return in such 
cases, §§ 4252, 4256, 4257; 1235. 

Public buildings of, exempt from execu
tion, §4273; 1241. 

Levy of t ax by, to pay judgment , § 4274; 
1243. 

Action on bail bond by, n., § 4606; 1873. 
May recover costs of prosecution for of

fenses committed in another county, 
§ 5131; 1499. 

Jurisdiction of as to public offenses, 
§§ 5544, 5548; 1596. 

Liable for costs of criminal case trans
ferred to another county on change of 
venue, § 5766; 1647. 

Liable for costs in criminal cases trans
ferred, § 5771; 1648. 

Change in boundary lines, how effected, 
Const., art. 3, § 30; 1823. 

Not to be divided in forming congressional, 
senatorial or representative districts, 
Const., art. 3, § 37; 1825. 

Not to be created of less size than, Const., 
art. 11, § 3 ; 1839. 

Limit of indebtedness of, Const., art. 11, 
§ 3 ; 1839. 

C o u n t y A g r i c u l t u r a l S o c i e t i e s . 
Premiums of, appropriations to, etc., 

§§ 1670-1674: 416. 

C o u n t y A t t o r n e y . 
Election, duties, compensation, etc., 

§§ 267-279; 61. 
May be directed by judge to file petition 

for removal of officer, § 1229; 379. 
Resignation of shall be made to gov

ernor, § 1254; 283. 
May institute suit to recover penalties 

against life insurance company, § 1752; 
440. 

May have war ran t issued for arrest of 
insane prisoner restored to reason, 
§ 2312; 574. 

Shall bring suit on bond given to obtain 
permit to sell liquors, § 2364; 605. 

Action by, to enjoin nuisance in sale of 
liquors, § 2385; 619. 

To appear and prosecute in trials for viola
tion of liquor law, § 2408; 628. 

To prosecute violations of law as to imita
tion of butter or cheese, § 2518; 656. 

Duty of as to lands of non-resident aliens, 
§ 3075; 764. 

Tc bid in real property for countv, § 3082; 
765. 

May demand payment or security for in
debtedness due the state, § 4230; 1229. 

C o u n t y A t t o r n e y — continued. 
At tachment issued by, for indebtedness 

due the state, § 4231; 1229. 
May commence proceedings in quo war

ranto, §4583; 1371. 
May bring proceedings by mandamus, 

§ 4613: 1376. 
Shall be informed of proceedings in 

habeas corpus, § 4708; 1402, 
W h a t witnesses to be examined by, in 

criminal cases, § 5806"; 1656. 
May at tend before grand jury . §§ 5664, 

5665; 1617. 
May bring action on forfeited bail bond, 

§§5996, 5997; 1709. 
Dismissal of prosecutions by, §§ 6015, 6016; 

1713. 
May prosecute proceedings against puta

tive father of illegitimate child, § 6117; 
1730. 

To be an inspector of jails, § 6129; 1732. 
Election and term of, Const., art. 5, § 13; 

1832. 
C o u n t y A u d i t o r . 

Sale or disposition of session laws by, 
§§ 45-47; 7. 

Instructions and forms for, to be furnished 
by state auditor, § 75; 17. 

To make abstract of census returns, § 150; 
32. 

May appoint person to take census on 
failure of assessor, § 153; 32. 

To apportion number of jurors to election 
precincts, § 314; 76. 

To prepare a list of jurors, § 318; 76. 
May administer oaths and take acknowl

edgments, § 364; 85. 
May fix date and give notice of special 

meeting of board of supervisors, § 400; 
94. 

May designate paper for publication of 
notices pertaining to his office, § 427; 
106. 

To f amish proceedings of board of super
visors to newspapers for publication, 
§ 428; 106. 

DUTIES O F ; who eligible as, §§ 450-457; 
111. 

To report to clerk expense of criminal 
prosecution, §455 ; 111. 

To issue warrant for election in new town
ships, § 523; 123. 

To make duplicate t ax lists where there 
are township collectors, § 543; 125. 

To place city tax on tax book of county, 
§ 675; 173. 

To place tax of cities under special charter 
upon t ax books, § 960; 228. 

May require plats to be made and filed, 
§§ 1005-1007; 204. 

When to be elected, § 1034; 246. 
To furnish poll-book for election pre

cincts, § 1076; 255. 
To send for election returns, § 1097; 258. 
To give notice of lot to determine tie vote, 

§§ 1106, 1107; 260. 
To forward abstracts of votes, § 1108; 260. 
Bond of, § 1142; 267. 
Bonds of county officers to be filed and 

recorded in office of, §§ 1147, 1148; 268. 
To keep record of official bonds, § 11 18; 

268. 
To be clerk of court for trial of contested 

elections, §1162; 271. 
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C o u n t y A u d i t o r —continued. 
May issue subpoenas for witnesses in tr ial 

of contested elections, § 1170; 272. 
Shall enter of record order of removal or 

suspension of officer, §§ 1226, 1230; 
278. 

Deputy may be appointed by, §§ 1238-
1240; 280. 

To notify township officers of removal of 
justice from office, § 1251; 282. 

To notify governor of vacancy in office of 
senator or representative, § 1262; 284. 

To notify township clerk of vacancy in 
office of justice or constable and ap
prove bond of officers apoointed to fill 
vacancy, §§ 1268, 1269; 285. 

To transmit to auditor of state abstract of 
property, §1314; 307. 

To make change in valuations directed by 
executive council, § 1317; 807. 

To make out tax list, §§ 1318, 1319; 308. 
To correct error in assessment or tax bock, 

§ 1322; 309. 
To make out and transmit t ax list, §§ 1323, 

1324; 310. 
To make certified statement of valuation 

of property, § 1325; 310. 
To keep account of taxes, § 1351; 819. 
To attend tax sale and keep record, § 1367 ; 

827. 
Penalty for neglect or malfeasance of, as 

to t ax sale, §§ 1369, 1370; 328. 
To give certificate oi redemption from 

tax sale, § 1376; 332. 
Records of, as evidence as to t ax sale, 

§ 1391; 356. 
To issue license to peddlers, § 1393; 357. 
To issue license for shows, § 1394; 357. 
Failing to perform duties as to revenue, 

guilty of misdemeanor, § 1406; 330. 
To appoint commissioner for establish

ment of highway, § 1414; 363. 
Duty of as to establishment of highway, 

§§1424-1434; 364. 
To record and certify plat and field-notes, 

§ 1439; 369. 
To make out and file transcript on appeal 

in proceedings to establish highway, 
§ 1451; 371. 

To give notice of resurvey of highway, 
§ 1455: 373. 

To make out highway plat-book, §§ 1457, 
1458; 374. 

To keep account of highway tax, § 1489; 
379. 

To enter poll t ax not paid in labor, § 1502, 
382. 

To certify to adjutant-general copy of list 
of militia. §1556; 892. 

To keep record of proceedings as to drains, 
ditches and water-courses. § 1853; 465. 

To transmit copy of order as to length of 
t rack of rai lway in each tax ing district, 
§ 2020: 521. 

To issue order for expenses of taking in
sane patient to hospital. § 2309: 573. 

May collect expenses of insane patient in 
bosnital, § 2236; 577. 

Duty "of as to estrays, §§ 223c 226) ; 585. 
Duties of as to lost vessels, goods, money, 

etc., taken no or found, §§2348-2356; 
600. 

Authori ty to purchase liquors issued by, 
§ 2371; 609. 

C o u n t y A u d i t o r — continued. 
Returns of sales of liquors to be made to, 

§ 2373; 610. 
To furnish assessor wi th blanks for enu

merat ion of orphans, § 2695; 691. 
May collect cost of sending and clothing 

children in Inst i tut ions tor Feeble
minded Children, § 2718: 094. 

Apport ionment of school tax by, §§ 2900, 
2901; 730. 

To give certificate of election of superin
tendent and report interest on school 
fund, §2902; 781. 

Duties of as to school funds, see SCHOOL 
FUND, §§ 2993-3045; 748. 

To keep transfer, index and plat-books, 
§§3121-3127; 790. 

Acknowledgment of ins t ruments by, 
§3142; 796. 

To certify transcript of records, §§ 3146, 
3149; 797. 

Service of notice on. § 3815; 1027. 
To hold money recovered for waste or 

trespass on property sold for taxes, 
§ 4580; 1370. 

Docket of justice deposited with, § 4876; 
1435. 

To determine succession of justice, §4878; 
1435. 

Compensation of, §§ 5071, 5072 ; 1488. 
To keep account of and report fees, § 5074: 

1488. 
To oe furnished with office, fuel, station

ery, etc., §5124; 1500. 
C o u n t y B o a r d of E q u a l i z a t i o n . 

Board of supervisors to eon&titute; duties, 
§ 1318; 306. 

C o u n t y B o n d s . 
For funding indebtedness, §§ 376-382; 88. 
For refunding bonded indebtedness, 

§§383-387; 90. 
C o u n t y B u i l d i n g s . 

To be built, repaired and insured by board 
ot supervisors, § 402, HT[ 5, 6; 95. 

Selection of site for, § 402. "|T 9; 95. 
Vote as to erection ot, § 402, TT 24; 98. 
Exempt from levy under execution, 

§4273; 1241. 
C o u n t y C a n v a s s e r s . 

To make j u r y list, § 316; 96. 
Board of supervisors to constitute, § 402, 

err 23 - 9(J. 
Duties'of, '§§ 1098-1111; 258. 

at elections of presidential electors, 
§1127; 263. 

a t special elections for member of 
general assembly, or of congress, § 1266; 
285. 

C o u n t y H i g h S c h o o l s . 
Establishment of. §§ 2803-2S05; 708. 
Government of, §§ 2806, 2807; 709. 
Tax for, §§ 2808, 2809; 709. 
Additional bonds of officers, §2810; 709. 
Site, buildings. § 2811 ; 709. 
Inst ruction, tuit ion, §§ 2812-2814: 709. 
Rules of, how enforced, § 2815; 710. 
Reoorf t i board, vacancies, compensation, 

§'§ 2810-2818: 710. 
C o u n t y Off icers . 

Enti t led to copies of session laws. §44 ; 7. 
To report informaiion or statist ics, §§ 514, 

515; 120. 
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C o u n t y Officers — continued. 
Not to purchase or receive warrants at 

discount, § 991; 234. 
Violating provisions as to appropriation of 

moneys, guilty of misdemeanor, § 993; 
234. 

Election of, § 1034; 246. 
Resignations of; vacancies, how filled, 

§§1254, 1255; 283. 
Failure of to perform duty as to revenue, 

deemed misdemeanor, § 1406; 360. 
Not to occupy office of practicing attorney, 

§5124; 1500. 
To be furnished with stationery, fuel, 

lights, etc., §5124; 1500. 
C o u n t y R e c o r d e r . 

May designate paper for publication of 
notices of his office, § 427; 106. 

Eligible to office of county auditor, § 456; 
112. 

Duties of: who eligible to office of, §§ 469-
471; 114. 

Shall mark plats when vacated, § 1001; 
239. 

When to be elected, § 1034; 246. 
Bond of, § 1148; 267. 
May appoint deputy, §§ 1238-1240; 280. 
Recording of articles of incorporation by, 

§ 1610: 402, and § 1650; 412. 
Articles of incorporation of mutua l bene

fit association to be filed with, § 1762; 
443. 

To record certificate of person entitled to 
practice medicine, § 2549; 664. 

To record and index instruments affecting 
personal property, §§ 3095-3097; 773. 

affecting real property, §§ 3114-3118; 
787. 

To record evidence of titles to lands held 
under grants, §§ 3119, 3120; 790. 

Not to file deed for record until entered in 
transfer book, § 3126; 791. 

To procure and keep book of original en
tries, §§ 4954, 4956; 1482. 

Compensation of, § 5066; 1486. 
To be furnished with office, fuel, station

ery, etc., §5124; 1500. 
C o u n t y S e a l e r s o f W e i g h t s a n d M e a s 

u r e s . 
Appointment and duties; resignation of, 

§§3231-3240; 826. 
C o u n t y S e a t s . 

Terms of probate court in counties having 
two or more, § 209; 44. 

Records of judgments , at tachments, liens, 
etc., in counties having two, §237; 52. 

Relocation of, §§ 308-375; 86. 
Board of supervisors may order vote for 

relocation of, § 402, «[[ 15; 95. 
Special acts for locating or changing, 

Const., art. 3, §30; 1823. 
C o u n t y S u p e r i n t e n d e n t s . 

W h e n to be elected, § 1034; 246. 
Bond of, § 1143; 267. 
To report registration of state certificates 

and diplomas, § 2604; 675. 
To report list of blind persons, § 2767; 701. 
To report list of deaf and d u m b persons; 

§2773; 702. 
To report number of feeble-minded chil

dren, §2714; 693. 
To require planting of shade trees, § 2838; 

C o u n t y S u p e r i n t e n d e n t s — continued. 
President of board of trustees of county 

high school, § 2807; 709. 
Women eligible to office of, § 2829; 714. 
Cannot hold any other office, § 2880; 

726. 
Examinat ion of teachers ; giving of cer

tificates by, §§ 2881-2883; 726. 
Duty of with reference to instruction as 

to st imulants and narcotics, §§ 2885, 
2886: 726. 

To hold normal institutes, § 2887; 727. 
Deputy, §2888; 727. 
May revoke certificates, § 2889; 727. 
Report of, §§ 2890, 2891; 728. 
Duties and compensation, §§ 2892-2894; 

728. 
Mav at tach one township to another, 

§"2916; 734. 
To appoint appraisers to assess damages 

for taking property for school-house site, 
§ 2983; 746. 

Appeals to, from board of directors, 
§§ 2985-2990; 748. 

Appeals from, to state superintendent, 
§ 2991; 748. 

Cannot render judgment for money, 
§ 2992; 748. 

To be furnished with office, fuel, station
ery, etc., §5124; 1500. 

Coxxnty S u p e r v i s o r s . See BOARD OF SUPER
VISORS. 

C o u n t y S u r v e y o r . 
Powers and duties of, §§ 504-513; 119. 
Duty of as to resurvey of town plats, 

§§ 1016, 1017; 243. 
When to be elected, § 1034; 246. 
Bond of, §1143; 267. 
May appoint deputy, §§ 1288-1240; 280. 
Compensation, § 5076; 1489. 

C o u n t y T r e a s u r e r . 
Instructions and forms for, to be fur

nished by state auditor, § 75; 17. 
Oath of, before obtaining credit with state 

auditor, § 8 3 ; 19. 
Deposit of funds with, by administrator, 

guardian, trustee or referee, §§ 342-344: 
81. 

Duty of as to county bonds, §§ 377-381; 
89. 

May designate newspaper for publication 
of notices pertaining to office, § 427; 
106. 

Not to be auditor, § 457; 112. 
DUTIES OF, §§ 458-468; 112. 
Payment of warrants by, §§ 460-462; 113. 
Eligible to office of county recorder, § 470; 

114. 
To deliver duplicate t ax list to tax col

lector, § 544; 125. 
To receive tax after settlement with town

ship collector, § 549; 126. 
To collect and pay over t ax levied for ex

penses of board of health, § 561; 128. 
To collect special assessments of cities and 

towns. § 652; 166. 
To collect and pay over taxes of cities anii 

towns. §§675,679; 173. 
To indorse date of receipt upon warrant, 

§ 992; 234. 
When to be elected, § 1034; 246. 
Bond of, § 1143; 267. 
May appoint deputy, §§ 1238-1240; 280. 
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C o u n t y T r e a s u r e r — continued 
COLLECTION OF TAXES B Y : 

To enter delinquent ta^ea on t a x 
book, §1326; 310. 

Tax book to be authori ty for collec
tion of taxes, § 1328; 311. 

To notify person paying tax of sale 
of property, § 1329; 311. 

To certify tax due upon property; fee 
for, § 1330; 311. 

To assess omitted property, §§ 1333, 
1834; 312. 

To collect taxes bv distress and sale, 
§§ 1339-1346; 313. 

Apportionment of consolidated t ax by, 
§1350; 319. 

T A X SALE AND D E E D : 
To make sale for tax, § 1353; 321. 
To give notice of t ax sale and collect 

charges therefor, §§ 1355, 1356; 324. 
To sell lands for portion of tax due, 

§ 1361; 328. 
To keep record of t ax sale, § 1367; 

327. 
Penal ty for neglect or malfeasance in 

making t ax sale, §§ 1369, 1370; 328. 
To make out certificate of purchase a t 

t ax sale, § 1372; 329. 
To give receipt for subsequent t ax 

paid by tax purchaser, § 1374; 330. 
Execution of tax deed by, § 1880; 

341. 
To sign and acknowledge t ax deed, 

§1382; 344. 
Records of, evidence as to tax sales, 

§ 1391; 356. 
County liable for default of, § 1397; 857. 
Discounting warrants at less amount than 

due, liable to a fine, § 1399; 358. 
Liable to fine for loaning public money, 

§1400; 358. 
To make settlement with board of super

visors, §§1401, 1404; 358. 
To make monthly statement to auditor of 

state, and pay funds into treasury, 
§1402; 359. 

To account for funds, § 1405; 359. 
Failing to perform duty as to revenue, 

guilty of misdemeanor, § 1406; 360. 
Compensation of for collecting highway 

taxes, § 1470; 377. 
To paj- over h ighway tax to township 

clerk, § 1488; 379. 
To collect poll t a x not paid in labor, 

§1502; 382. 
Compensation of for collecting road tax 

when districts are consolidated, § 1478; 
377. 

To keep dog t ax as separate fund, § 2291; 
589. 

To collect account for clothing furnished 
pupils in College for the Blind, § 2765; 
701. 

in Insti tution for the Deaf and Dumb, 
§2779; 703. 

To pay over school tax, §§ 2903, 2904; 731. 
To pay out money on loans from school 

fund, §3026; 754. 
Shall keep accounts with school fund, 

§§ 3037, 3039; 757. 
Disposition of proceeds of unclaimed prop

erty by. § 3369; 877. 
Action against, for public moneys, when 

barred, n., §3734; 974. 

C o u n t y T r e a s u r e r — continued. 
Action of mandamus against, to compel 

payment of tax collected, n., §4609; 
1373. 

Compensation of, § 5067; 1487. 
To give information as to amount of taxes 

due, §§ 5068, 5069; 1487. 
To keep and render account of fees, 

§§5070, 5074; 1488. 
To certify unclaimed fees, § 5092; 1494. 
To be furnished wi th office, fuel, station

ery, etc., §5124: 1500. 
C o u n t y W a r r a n t s . See W A R R A N T S . 
C o u r s e s a n d D i s t a n c e s . 

Description of property by, § 3933; 1089. 
C o u r t , S u p r e m e . See SUPREME COURT. 
C o u r t , D i s t r i c t . 

Jurisdiction, terms, etc., of, §§ 206-211; 
42. 

Adjournment of for failure or sickness 
of judge. §§212-214; 45. 

Effect of adjournment of. §~i 215-217; 45. 
Place of holding, §§ 218, 219; 45. 
Reading and approval of records, §§ 222-

225: 46. 
Rules of, how made and published, § 226; 

48. 
Short-hand reporters in. §§ 227, 228; 49. 
Verdicts in, after opening of court in 

another county, not invalid; judgment 
in such case, §§231, 232; 50. 

Terms to be fixed by judges. § 238; 53. 
Proceedings in to be public, § 252; 55. 
Not to be held on Sunday, §,254; 55. 
Where to be held, § 255 ; 55. 
Records of, wha t constitute, §§ 257, 258; 

56. 
may be ordered kept in one set of 

books, § 2 6 3 ; 60. 
Proceedings in, to revoke or suspend li

cense of attorney, §§ 295-301; 72. 
Mav order deposit of money by trustee, 

§"§339, 340; 80. 
Application to enforce orders of railroad 

commissioners. §2064; 535. 
Appeal to from finding of commissioners 

of insanity, § 2196; 571. 
Grant ing or revocation by, of permit to 

sell liquors, §§ 2363, 2368; 605. 
Appeal to, in proceeding to assess damages 

for h ighway along streams to avoid 
bridging, § 406; 10b 

Appeal to, from order selecting newspaper 
for publication of proceedings of board 
of supervisors. § 428; 106. 

Application to, for incorporation of city 
or town, §§ 569, 570; 130. 

Proceedings in, for annexation of terri
tory to city or town, §§ 574, 575; 131. 

for annexat ion of terri tory by city or 
town, §§579, 580; 132. 

for severance of territory from city 
or town, §§ 593-599; 137. 

to condemn property for use of city, 
§ 647; 163. 

Shall have jurisdiction of proceedings to 
remove officers. § 1219; 278. 

Appeal to, from action of board of equal
ization, § 1312: 804. 

in proceedings to establish highways, 
§§ 1449-1452; 370. 

from proceedings to assess damage» 
for taking private property, § 1918; 4bo. 
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C o u r t , D i s t r i c t — continued. 
Proceedings in, to condemn property for 

mill-dam, § 1826; 459. 
Proceedings in, as to crossing of highways 

by railways, § 1931; 489. 
Proceedings in, to compel relatives to sup

port poor person, §§ 2120, 2126; 556. 
May send boy or girl to reform school; 

§2734; 698. 
Acknowledgments before, §§ 8128, 3129. 

791. 
May compel at tendance of witnesses to 

prove acknowledgments, § 3138; 795. 
Proceedings of, to determine extent of 

homestead. §§ 8177-3181; 813. 
Proceedings in, on assignment for benefit 

of creditors, §§ 3295-3306; 853. 
May appoint assignee of estate of insolv

ent debtor, § 3307; 856. 
May direct as to interest of minor child, 

§3406; 888. 
Proceedings before, to authorize convey

ance for insane husband or wife, 
§§ 3407-8409; 888. 

To appoint ana control guardians of 
minors, §§ 3483-3447; 901. 

Proceedings before, for sale of property 
of minor, §§ 3448-3456; 906. 

Appointment of foreign guardian bv, 
§§315i~J46>; 909. 

May appoint guardian for children of in
temperate or vicious parents, § 3492; 
913. 

Authori ty of, as to adoption of child, 
§3502; 914. 

Jurisdiction, proceedings, etc., of, as court 
of probate, p§ 3509-3521; 916. 

Probate of wills before, §§ 3541, 3543; 
924. 

Allowance by, for support of widow and 
children out of estate of decedent, 
§§ 3579, 3581; 934. 

Proceedings before, in mat ter of claims 
against estate of decedent, §§ 3612-3621; 
941. 

Proceedings before, against administrator 
for non-pavment of legacies, § 3639; 
948. 

Proceedings in, for setting off widow's 
share, §§3647-3053; 953. 

Remedies in civil cases in, how divided, 
§3709; 967. 

May direct change in kind of proceedings, 
§ 3732; 970. 

May order ueeessary parties brought in, 
§"3756; 1002. 

May dismiss action of minor, or substitute 
other pei son as guardian or next 
friend, §3770: 1008. 

May appoint guardian ad litem for minor, 
§§ 3771-3773; 1006. 

May appoint guardian to bring action for 
insane person. § 3774; 1007. 

Change in term of, not to affect notice 
served, n., §3804; 1019. 

Shall cerriiy to fees and expenses incurred 
in trial of cases transferred by change 
of venue, §§ 3803: 1019. 

May approv e notice against unknown de
fendant, and order publication thereof, 
§§3829, 8830; 1034. 

W h a t deemed first day of, § 3843; 1040. 
Powers of as to amendments , §§ 389.3, 

3397; 1074. 

C o u r t , D i s t r i c t — continued. 
May punish by contempt failure to an

swer interrogatories attached to plead
ing, § 3906; 1082. 

May order bad pleading corrected, § 3912 ; 
1083. 

Mav impose terms where pleading is cor
rected on motion, §§ 3912, 3913;' 1083. 

Judicial notice of rules, § 8915; 1083. 
Judgment or determination of, how 

pleaded, § 3921; 1086. 
May cause irrelevant or redundant mat ter 

to be stricken from pleading, § 3926: 
1087. 

May require more specific statement, 
§ 3927; 1088. 

W h a t issues to be tried by, § 3947; 1C94. 
May make findings of fact and legal con

clusions, §3950; 1100. 
Mav grant separate trial, when, § 3953; 

1102. 
Action of, in mat ter of continuance, 

§§ 3935-3965; 1102. 
Trial of challenges to jurors by, §§ 3978, 

8974, 3980, 3981; 1107'. 
Order of proceduie by, on trial, §3986; 

1110. 
Giving and refusal of instructions by, 

§§3091-3996; 1113. 
May permit j u ry to view premises, § 3997; 

1128. 
To advise ju ry upon permitt ing separa

tion, § 3999; 1128. 
Always open to receive verdict of jurv , 

§4005; 1130. 
To give additional instructions on request 

of jury, §§ 4007, 4008; 1130. 
Reference by, §§4022-4037; 1138. 
Must distinguish in finding between mat

ter in abatement and in bar, §4058; 1168. 
Mav direct judgment upon verdict, 

§§4064-4066; 1168. 
Wnen acting as jury, how governed, 

§4070; 1169 
May discharge judgment or vacate as

signment thereof, §§ 4074, 4075; 1170. 
Assessment of damages by. in ccse of 

judgment by default, § 4079; 1175. 
Approval of deed of commissioners by, 

§ 4100: 1182. 
Appointment and control of receivers by, 

§g 4113-4115; 1186. 
May vacate or modify judgments ren

dered; proceeding for, §§ 4383-4391; 
1275. 

May grant writ of certiorari, § 4447; 1332. 
May direct commencement oi proceedings 

in quo warranto, §4583; 1371. 
May issue order of mandamus, § 4610; 

1376. 
Application to, for license of tribunal ot 

voluntary arbitration, § 4668; 1394. 
Contempts of, defined and punished, 

§§ 4740-4750; 1406. 
Proceedings in, to change name, §§4731-

4755; 1409. 
Proceedings of, on appeal from justice of 

the peace, §§ 4839-4845; 1427. 
May establish rules for taking depositions, 

§ 4980; 1468. 
Proceedings in, upon security to keep the 

peace, §^ 5506-5511; 1591. 
Proceedings in, against vagrants, §§ 5521 -

5523; 1593. 
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Court , D i s t r i c t — continued. 
Local jurisdiction of, in criminal matters, 

§5540; 1593. 
Appeals to, from judgments of justices in 

criminal actions, § 6095; 1724. 
Trial of appeals from justices in criminal 

cases, §§ 6100-6104; 1726. 
Complaint in, against father of illegiti

mate child, §§ 6118-6120; 1728. 
Shall decide questions of law, § 5824; 1666. 
May direct verdict in criminal case, when, 

n., §5825; 1666. 
Judicial power vested in, Const., art . 5, 

§ 1; 1828. 
Election and term of judge of, Const., 

art. 5, §§ 5, 11; 1830. 
Jurisdiction of, Const., art . 5, § 6; 1830. 
Judges of to be conservators of the peace, 

Const., art. 5, § 7 ; 1831. 
Changes in districts or number of judges 

of, Const., art. 5, § 10; 1831. 
Courts . 

Superior, in cities, §§ 763-786; 192. 
apDlication to for enforcement of 

orders of railroad commissioners, § 2004; 
535. 

For trial of contested county elections, 
§§1161-1183; 271. 

For tr ial of contested state elections, 
§§ 1185-1195; 274. 

Of limited jurisdiction, presumptions as 
to proceedings in, § 4920; 1456. 

Federal, records of as evidence, § 4963; 
1463. 

C o u r t - h o u s e . 
Temporary provision as to, § 218; 45. 
County auditor to have control of, § 453; 

111. 
Appropriation for erection of, § 402, "ft 24; 

96. 
Court -mart ia l . 

Of officers of militia, §§ 1587-1589; 397. 
C o v e n a n t s . 

In conveyance by husband and wife, effect 
of, §3108; 776. 

Running wi th the land, mortgagee entitled 
to, n., §3109; 776. 

grantor must take notice of, n., 
§3112; 779. 

Of warranty in s tatutory warran ty deed, 
effect of, n., §8145; 796. 

Of warranty , mortgagee becoming pur
chaser at foreclosure sale cannot "rely 
upon, n., §4555; 1357. 

Credent ia l s . 
Committee on, in general assembly, § 8; 2. 

C r e d i b i l i t y o f W i t n e s s . 
Facts admissible to lessen, § 4887; 1437. 
Character of, may be proved to affect, 

§ 4899; 1444. 
Credi t . 

Meaning of term as to taxation, § 1275; 
292. 

Listing of for taxation, § 1291; 296. 
Taxation of, §1289; 296. 
On sale of real property of decedent, 

§3599; 939. 
Cred i tor . 

May be required by surety to sue, §§ 3285-
3287; 847. 

To acknowledge satisfaction of mechanic's 
lien, §3J23 ; 869. 

C r e d i t o r — continued. 
Administrat ion granted to, § 3555; 927. 
Redemption by, from sale under execu

tion, §§ 4333-4349; 1264. 

C r e d i t o r s . 
Assignment for benefit of, §§ 3292-3308; 

S49. 
Will prejudicing r ights of, how sustained, 

§3588; 936. 
Having liens, m a y be parties in partition. 

§4515; 1352. 

Crimes . 
On river forming boundary, punishment 

of, n., § 3 ; 1. 
Committed on lands ceded to United 

States, jurisdiction of, § 4 : 1. 
W h a t sufficient evidence of commission 

of, to justify in slander, n., § 3888; 1071. 
Offenses against the sovereignty of the 

state, §§5125-5127; 1501. 
Offenses against the lives and persons oi" 

individuals, §§5128-5178; 1501. 
Offenses against property, §§ 5179-5207; 

1516. 
Larcenv and receiving stolen goods, 

§§ 5208-5222; 1522. 
Forgery and counterfeiting, §§ 5223-5241; 

1531. 
Offenses against public justice, §§ 5242-

5384; 1535. 
Malicious mischief and trespass on prop

erty, §§ 5285-5301; 1544. 
Offenses against the r ight of suffrage, 

§§5302-5316; 1548. 
Offenses against chastity, morality and 

decency, §§5317-5355; 1550. 
Offenses against public health, §§ 5356-

5379; 1561. 
Offenses against public policy, §§ 5380-

5430; 1565. 
Offenses against public peace, §§ 5431-

5438: 1574. 
Cheating by false pretenses, gross frauds 

and conspiracy, §§ 5439-5469; 1576. 
Nuisances and abatement thereof, §§ 5470-

5477; 1583. 
Libel, §§ 5478-5483; 1586. 
Pei-sons convicted of, not entitled to vote. 

Const., art . 2, § 5 ; 1817. 

Criminal. 
Reward may be offered by governor for 

arrest of, § 67; 16. 

C r i m i n a l Ac t . 
Degree of proof necessary to recover dam

ages for, n., §5813; 1659. 

C r i m i n a l L i a b i l i t y . 
Sufficient to excuse witness from testify

ing, § 4897; 1443. 

C r i m i n a l P r o s e c u t i o n s . 
Fees in, how paid, §§ 5064, 5082, 5090. 5095; 

1486. 
Recovery from county of fees in, §§ 5121, 

5122; 1499. 
Fees for defending in, § 5109; 1497. 
Rights of accused in, Const., art . 1, § 10; 

1805. 

C r i m i n a l B e t u r n s . 
Abstract of by secretary of state, § 72; 17. 
To be made by clerk of district court , 

§§264,265; 60. 
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C r i m i n a l P r o c e d u r e . 
Public offenses defined, §§ 5484-5487; 1588. 
W h a t defendants are bailable, § 5488; 

1588. 
Magistrates, peace officers and complaints, 

§§5490-5493; 1588. 
Resistance to commission of offense, 

§§ 5494-5496; 1589. 
Security to keep the peace, §§ 5497-5511; 

1590. 
Vagrants , §§ 5512-5528; 1593. 
Resistance to process and suppression of 

riots, §§ 5529-5538; 1594. 
Local jurisdiction of offenses, §§ 5539-

5548; 1595. 
Time of commencing criminal actions, 

§§ 5549-5554; 1597. 
Fugitives from justice, §§ 5555-5568; 1598. 
Warrant of arrest on preliminary informa

tion, §§5569-5580; 1600. 
Arrest, by whom made, §§ 5581-5609; 

1603. 
Preliminary examination, §§ 5610-5637; 

1607. 
Selecting, summoning and impaneling 

grand jury , §§ 5638-5654; 1611. 
Powers and duties of grand ju ry , §§ 5655-

5673; 1616. 
Finding and presentment of indictment, 

§§ 5674-5679; 1619. 
Form and requisites of indictment, §§ 5680-

5702: 1622. 
Process upon indictment, §§ 5703-5711; 

1634. 
Arraignment of defendant, §§ 5712-5721; 

1635. 
Setting aside indictment, §§ 5723-5729; 

1637. 
Pleading by defendant, §§ 5730, 5731; 

1640. 
Mode of trial, §§ 5732-5730; 1640. 
Demurrer, §§5737-5743: 1641. 
Pleas to the indictment, §§ 5744-5752; 

1642. 
Change of venue, §§ 5753-5773; 1645. 
Formation of trial jury , §§ 5774-5782; 

1649. 
Challenging the jury, §§ 5783-5803; 1650. 
Trial of issue of fact, §§ 5804-5836; 1654. 
Conduct of jury after cause submitted, 

§§ 5837-5844; 1670. 
Verdict, §§ 5845-5883: 1671. 
Bills of exception, §§ 5864-5871; 1676. 
New trial, §§ 5872-5875; 1677. 
Arrest of judgment . §§ 5876-5879; 1680. 
Judgment , §§5880-5896; 1681. 
Execution, §§ 5897-5904; 1684. 
Appeals, §§ 5905-5930; 1685. 
Impeachment, §§5931-5953; 1691. 
Evidence, §§ 5954-5970; 1693. 
Bail before indictment, §§ 5971-5979; 1702. 
Bail upon indictment, §§ 5980-5984; 1704. 
Bail upon appeal, §§ 5985, 5986; 1706. 
Deposit of money instead of bail, §§ 5987-

5990; 1706. 
Surrender of defendant by bail, §§ 5991-

5993; 1707. 
Forfeiture of bail, §§ 5994-5998; 1708. 
Recommitment after giving bail, §§ 5999-

6003; 1710. 
Undertakings of bail, when liens, §§ 6004-

6006; 1711. 
Judgmen t s for fines, when liens, §§ 6007, 

6008; 1711. 

C r i m i n a l P r o c e d u r e — continued. 
Liberation of poor convicts, §§ 6009, 6010; 

Dismissal 'of actions, §§ 6011-6017; 1712. 
Insanity of defendant before or after con

viction, §§ 6018-6026; 1713. 
Search-warrants and proceedings thereon, 

§§ 6027-6051; 1714. 
Disposal of property stolen or embezzled, 

§§ 6052-6057; 1718. 
Proceedings and trials before justices of 

the peace, §§ 6058-6104; 1719. 
Proceedings in police and city courts, 

§ 6105; 1726. 
Compromising offenses by leave of court, 

§§6106-6109; 1727. 
Pardons and remission of fines and for

feitures, §§ 6110-6112; 1727. 
Illegitimate children, §§ 6113-6120; 1728. 

C r i m i n a t i n g Q u e s t i o n . 
Witness not required to answer, § 4897; 

1443. 
C r o p p e r s . 

Leases of, expire when, § 3190; 817. 
C r o p s . 

Lien of landlord upon, § 3192; 818. 
Growing, levy upon, n., § 4269; 1239. 
Replevin of interest, n., § 4455: 1334. 
J u r y to find value of in real action, 

§ 4495; 1346. 
Taking and carrying away of, punished, 

§ 5291; 1545. 
C r o s s - e x a m i n a t i o n . 

Of witness by party in default, § 4080; 1175. 
Of person making affidavit, § 4123; 1190, 

and §§4945, 4946; 1461. 
C r o s s - i n t e r r o g a t o r i e s . 

For taking deposition, § 4979; 1468. 
I n proceedings to perpetuate testimony, 

§ 4999; 1472. 
For depositions on preliminary examina

tion, §5619; 1608. 
C r o s s - p e t i t i o n . 

For divorce, §3416; 893. 
By defendant against co-defendant or 

other person, § 3869; 1065. 
C r o s s i n g s . 

Over or under railway, for private owner, 
§1936; 490. 

By railway over highway, §§ 1930-1985; 
490, and § 1971; 499. 

gates at, in cities, § 725; 183. 
signals at, § 2003; 577. 
stopping trains at, § 2005; 200. 
liability of railway for stock killed 

at, §1972; 501. 
Of railway lines, § 1933; 489. and § 1987; 

512. 
near Mississippi river, § 1976; 510. 

C r u e l t y t o A n i m a l s . See ANIMALS. 
C u m u l a t i v e E v i d e n c e . 

Discovery of, not sufficient to entitle to 
new trial, n., § 4044; 1152. 

C u r a t i v e A c t s . 
Not necessarily unconstitutional, n., 

Const., art. 1, § 6 ; 1799. 
Validity of, n., Const., art. 3, § 30; 1823. 

C u r a t o r s of S t a t e H i s t o r i c a l S o c i e t y . 
Report of, § 122; 25. 
Appointment, meetings, duties, etc., of, 

§§3066-3071; 761. 
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C u r b i n g . See STREETS. 

Weight of per bushel, § 3225; 825. 

C u r r e n c y of B a n k i n g A s s o c i a t i o n s . 
Security of, Const., art. 8, § 8; 1884. 

C u r r e n t F u n d s . 
Note payable in, not negotiable, n., § 3261; 

839. 
C u r r e n t R e v e n u e s . 

City may retain and apply to current ex
penses', n., Const., art." 11, § 3 ; 1839. 

C u r t e s y . 
Estate of, abolished, § 3644; 950. 

C u s t o d i a n of P u b l i c B u i l d i n g s . 
Appointment, salary, powers and duties 

of, §§ 137-146; 30. 
C u s t o d i a n of W i l l . 

Duty of; penalty for failure to produce, 
§§8538, 3539; 923. 

C u s t o d y . 
Of insane person, §§ 2214, 2215; 574. 
Of children, to whom awarded in proceed

ings for divorce, § 3420; 895. 
parents entitled to, § 3432: 900. 

Of lunatic, drunkard or spendthrift, pri
ority of claim for, § 3470; 911. 

Of adopted child, § 3502; 914. 
D a i r y C o m m i s s i o n e r . See STATE D A I R Y 

COMMISSIONER. 

D a m a g e s . 
For locating railway along street, § 623; 

144. 
For change of grade of street, § 635; 158. 
F O R TAKING O F PRIVATE PROPERTY F O B 

PUBLIC U S E : 
For establishment of highway, claim 

for, when to be filed, § 1424; 346. 
appraisement of, §§ 1430-1435; 

866. 
For mill-dams and races, §§ 1828-1833; 

460. 
For drains, ditches and water-courses, 

§§ 1847, 1848; 463. 
For location of underground drain, 

§§1878-1880; 470. 
For drainage of marsh land, § 1878; 

469. 
For r ight of way for railways, §§ 1908-

1923; 487. 
For construction of telegraph lines, 

§§ 2104, 3105; 553. 
How assessed, Const., art . 1, § 18; 

1809. 
And see CONDEMNATION. 

To stock from failure to fence railway, re
covery for. § 1973; 501. 

From fire, caused by railway, § 1973; 501. 
For injuries to employees, liability of rail

ways for, §2002; 515. 
From injuries by dogs, payment of, 

§§2292, 2293: 589. 
For diseased stock destroyed, § 2299; 590. 
From unsafe bridges, liability of county 

for, n., §402,1118; 95. 
liability of h ighway supervisor for, 

§1504; 383. 
Of telegraph line, for non-performance of 

duty,' § 2108; 553. 
By domestic animals, liability for, §§ 2251, 

2252; 582. 

D a m a g e s — continued. 
For which stock is distrained, assessment 

of, §§3358, 3259; 583. 
.From illegal sale of liquors, liability for, 

§§2418, 2419; 632. 
For giving false certificate of acknowledg

ment , §3137; 794. 
For non-acceptance or non-payment of 

bills of exchange, § 3273; 842. 
Against warehousemen or wharfinger, 

§ 3359; 874. 
Against common carrier for injury to bag

gage, §3370; 877. 
Becoveiable by apprentice against mas te i , 

§ 3484; 912. 
For injuries producing death, how dis

posed of, § 3731; 973. 
For seduction, who may bring action for, 

§§ 3760, 3761; 1004. 
Allegation of amount of, deemed contro

verted, §3918; 1084. 
Malice to affect, must be averred, § 3934, 

1089. 
New trial not to be granted on account of 

smallness of, § 4046; 1162. 
Not to be distinguished from debt in case 

of recovery, § 4069; 1169. 
How assessed in case of judgment by de

fault, § 4079; 1175. 
W h a t may be recovered on a t t achment 

bond, §4175; 1205. 
To property sold under execution, m a y be 

recovered by purchaser, § 4356; 1270. 
May be allowed upon affirmance ot judg

m e n t in proceedings to vacate in court 
where rendered, §4391; 1280. 

Awarded in ease of appeal t aken for 
delay, § 4426; 1324. 

Exemplary , in action to recover real prop
erty, §4493; 1346. 

Mav be recovered in action for nuisance, 
§"4567; 1366. 

Treble, against tenant or guardian com
mit t ing waste, § 4568; 1869. 

against wilful trespasser, § 4571; 
1369. 

Dams. 
Taking of private property for, §§ 182'! -

1844; 459. 
To be provided with fish-ways, §§ 231 ''•-

2318; 593. 
To restrain fish escaping from LIK^- , 

§§ 2319-2322; 593. 
Malicious injury to, punished, § 538(5, 

1544. 

Dead Bodies. 
Disposition of to be made bv coronei, 

§ 501; 119. 
Digging up, or exposing, punished, § 5328; 

1554. 
Delivery of for medical s tudy, §§ 5329-

5332; 1554. 

Deaf and Dumb. 
County superintendent to report number 

of, § 2893; 728. 
See INSTITUTION FOR D E A F AND D U M B . 

§§ 2769-2783; 701. 

Death. 
Of tenant for life, or cestui que vie, effect 

of upon rent , § 3186; 816. 
Of sealer of weights and measures, § 3238; 

827. 
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D e a t h — continued. 
Of defendant, abates proceedings for di

vorce, n., §3420; 895. 
Terminates disability of minority, <n., 

§3428; 898. 
Causes of action do not abate by, § 3730; 

972. 
Damages to estate by, how disposed of, 

§ 3731; 973. 
Ends disability of non-residenoe, n., 

§8738; 989. 
Of person entitled to cause of action, effect 

of upon limitation of action, § 3741; 991. 
Of child, who may sue for damages for, 

§8761: 1004. 
Of plaintiff or defendant in execution, 

effect of, §§ 4359-4362; 1270. 
Of party, ground for vacating judgment , 

§ 4383; 1275. 
not to abate proceedings on ap

peal, § 4441; 1329. 
Sentence of, how executed, §§ 5132-5150; 

1505. 
D e a t h s . 

Report and registry of. §§ 2560-2565; 667. 
D e b t . 

Evidences of, circulating as money, not 
barred by statute of limitations, § 3743; 
992. 

Recovery in action for, § 4069; 1169. 
Imprisonment for, prohibited, Const., art . 

1, § 1 9 ; 1812. 
Debts. 

To be deducted from credits in listing for 
taxation, § 1391; 296. 

Of railway corporations, §§ 1985-1970; 498. 
Liability of homestead for, §§ 3167, 3168; 

805. 
Of insolvent debtor, not due, payment of, 

§ 3305; 855. 
Of husband or wife, the other not liable 

for, §3403; 886. 
Due estate, or owing by it, collection or 

payment of, § 3589; 936. 
Of decedent, should be paid out of per

sonal estate, n., § 3590; 936. 
Of decedent, order of payment of, by ad

ministrator, § 3634; 945. 
Barred by statute, not extinguished, n. , 

§3734; 974. 
Not due, a t tachment for, §§ 4170-4172; 

1203. 
How attached, § 4181; 1210. 
Of state, see STATE INDEBTEDNESS. 

Debtor. 
Insolvent, examination of before court, 

§ 3303; 855. 
Of deceased person, not released by being 

made executor, n., § 3574; 933. 
Summary proceedings against, §§ 4364-

4378; 1271. 
D e c e a s e d P e r s o n . 

Entries by, admissible in evidence, § 4907; 
1447. 

D e c e d e n t . See ESTATES O F DECEDENTS. 
Cause of action in favor of, when barred, 

§ 3741; 991. 
D e c i s i o n . 

Of court upon trial of issue of fact, to be 
par t of record, § 3950; 1100. 

Of supreme court, to be certified to court 
below, §4436; 1327. 

D e c i s i o n s . 
Of superintendent of public instruction, 

publication of, §§ 2590, 2594; 673. 

Declaration of Independence. 
See p. 1757. 

D e c o r a t i o n D a y . 
Deemed holiday as to negotiable paper, 

§ 3271; 842. 

D e c r e e s . See JUDGMENTS. 

D e d i c a t i o n . 
Of streets in cities, § 726; 184. 
Of -streets and other grounds to public use, 

§996; 235. 
Of highway, n., § 1410; 361. 

Deed. 
Meaning of term, § 49, ^ 20; 12. 
Of real estate sold upon execut ion, to be 

made by sheriff in office, § 483; 116. 
Of property sold for taxes, see TAX DEED, 

§§ 1379-1383; 331. 
Conveying greater interest than grantor 

has, inurement of title under, § 3102; 
774. 

Recording of, §^3112-3118; 779. 
Fraudulent , not validated by recording, 

n., §3112; 779. 
Ent ry of in transfer, index and plat-book, 

§ 3124; 791. 
Acknowledgment of, §§ 3128-3138; 791. 
Form of, § 3145; 796. 
Execution of on behalf of insane husband 

or wife, §§ 3409, 3410; 889. 
Of guardian of minor, to be approved by 

the court, §3454; 908. 
Record of in case of sale of real property 

by administrator or guardian, § 8697; 
965. 

Of commissioner appointed to convey 
property, §§ 4097-4101; 1182. 

recording of, § 4102; 1182. 
F O R PROPEKTY SOLD UNDER EXECUTION : 

Executicn of where redemption not 
allowed, §4330; 1261. 

Execution and recording of after ex
piration of period of redemption, 
§§ 4353-4355; 1268. 

Unrecorded, notice of in real action or 
partition, §4481; 1344, and §4513; 1352. 

Of referees in partition proceedings, 
§§4537, 4538; 1355. 

D e e d s of T r u s t . 
Action on by equitable proceedings, 

§ 3714; 968. 
Execution and foreclosure of, §§ 4554, 

4555; 1357. 
D e f a c i n g W a l l s of P u b l i c B u i l d i n g s . 

Punishment for, § 5294; 1546. 
Default. 

Failure to amend or plead over after de
murrer sustained, deemed, § 3860; 1057. 

Judgment upon, in action on account, 
§ 3920; 1085. 

Waives trial by jury , § 4021; 1138. ' 
Ent ry of; setting aside; judgment upon, 

§§ 4076-4082; 1170. 
Upon service by publication, security re

quired ; new trial granted, §§ 4083-4088: 
1176. 

Appeal from judgmen t upon, not allowed 
until after motion to set aside, n., 
§ 4397; 1285. 
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D e f a u l t — continued. 
Judgment upon, before justice, §§ 4789, 

4793; 1419. 
New pleadings upon appeal from judg

ment upon, in justice's court, § 4845; 
1429. 

De fec t o f P a r t i e s . 
Ground of demurrer, § 3854; 1049. 

D e f e n d a n t . 
W h o made, in action against executor for 

specific performance, § 3893; 964. 
Who is, §3710; 967. 
May have error in kind of proceeding cor

rected, § 3721; 969. 
Time of non-residence of, not included in 

period of limitation, § 3788; 989. 
Who may be made ; joinder of, §§ 3752, 

3753, 3755; 999. 
Unknown, action against, how brought , 

§ 3762; 1004. 
Minor or insane, defense by guardian for, 

§§ 8771, 3775; 1006. 
May have guardian of insane person 

joined as plaintiff, § 8776; 1008. 
In action to recover personal property 

may have other person claiming the 
property substituted as defendant, 
§3777; 1008. 

Notice to, of commencement of action, 
§3804; 1019. 

When held to appear after service, § 3807; 
1022. 

Defending without reason, liable for costs, 
§3813: 1026. 

Method of service upon, when a minor, or 
insane, or in penitentiary, §§ 3819-8822; 
1029. 

Service upon by publication, § 3823; 1029. 
Unknown, service of notice upon, §§ 8828-

3831; 1034. 
Appearance of, § 3832; 1034. 
Not served, procedure in action against, 

§3833; 1036. 
May have cause of action improperly 

joined, stricken out, § 3838; 1039. 
When first pleading by, to be filed, § 3841; 

1040. 
Pleadings by, § 3851; 1042. 
May demur, when, § 8854; 1049. 
May demur and answer as to different 

parts of same petition, § 3857; 1056. 
May file cross-petition against co-defend

ant or other person, § 8869; 1065. 
May demur to reply, § 3874; 1068. 
May have actions consolidated, § 3941; 

1093. 
Continuance of action as to one of several, 

• § 3967; 1107. 
May have judgment or other relief on 

counter-claim, § 4067; 1168. 
Served by publication only, mav have 

new trial, §4084; 1176. 
W h e n served by publication only, per

sonal judgment not to be rendered 
against, § 4088; 1177. 

Offer to confess judgment by, § 4108; 
1184. 

Offer to compromise by, §§ 4110-4112; 
1185. 

Apportionment of costs to, § 4144; 1194. 
I n at tachment, may be examined as to 

property, §4182; 1211. 
Stay of execution by, § 42S6; 1246. 

D e f e n d a n t — continued. 
In possession of real property, to be noti

fied of sale, §4316; 1258. 
May have property sold according to plan, 

§'4317; 1258. 
Redemption by, of property sold under 

execution, §§4331, 4341, 4346, 4352; 1262. 
W h o deemed, in case of execution, § 4857 , 

1270. 
Effect of death of, upon execution, § 48C2; 

1271. 
In replevin suit, compelled to discover 

property, §4463; 1339. 
May give bond for delivery of property, in 

replevin, § 4463; 1339. 
I n criminal proceedings, competent wi t 

ness, § 4886: 1437. 
In criminal actions, name of corrected, 

§5684; 1624. 
Presence of, necessary upon tr ial for fel

ony, § 5736: 1641. 
at rendition of verdict, § 5846; 1671. 
a t p-idgment on conviction, § 5832; 

1681. ' 
May be witness for himself or co-defend

an t in criminal prosecution, n. , § 5954; 
1693. 

On trial under indictment, may be con
victed ot misdemeanor, n., Const., a r t . 
1. § 11; 1808. 

After acquittal, not to be again tried, 
Const., art . 1, § 12; 1807. 

D e f e n s e . 
Of wan t of organization, not to be set u p 

by or against corporation, § 1689; 409. 
To action on life insurance policies, 

§§1758-1760; 442. 
Of usury, who may interpose, n., § 3256; 

835. 
Counter-claim may be pleaded as, al

though barred, §3745; 993. 
Action by assignee, wi thout prejudice to , 

§ 3751; 998. 
For prisoner in the penitentiary, how 

made, §3764; 1005. 
By minor, how made, § 3771; 1006. 
In action against insane person, by w h o m 

made , §3773; 1007. 
H o w stated, requisites of, § 3863; 1062. 
To cross-petition, § 3869; 1065. 
W h a t pleadable to counter-claim, req

uisites of. § 3873; 1068. 
Sham or irrelevant, stricken out on mo

tion, §3913; 1083. 
Inconsistent, may be stated in same an

swer or reply, § 3916; 1083. 
In confession and avoidance, how pleaded, 

§8925; 1087. 
Arising subsequent to commencement of 

action, how stated, § 3940; 1093. 
To action on delivery bond, §4223; 1228. 
In action to vacate judgment , §4388; 1279. 

D e f i l e m e n t . 
Punished, § 5161; 1510. 

D e g r e e s of C o n s a n g u i n i t y a n d A f f i n i t y . 
How computed, § 49, If 24; 12. 

D e g r e e s of M u r d e r . 
Defined; punishment of, how ascertained, 

§§ 5129-5131; 1503. 
D e g r e e s o f Of fenses . 

Conviction of lower degree, in case of 
doubt, §5814; 1664. 

Verdict in lower degree, § 5850; 1672. 



1948 INDEX. 

Delivery. 
When necessary in sale or mortgage of 

personal property, n. § 3094; 768. 

D e l i v e r y B o n d . 
In at tachment, §§ 4319-4223; 1227. 
In replevin, § 4465; 1339. 

Demand. 
Of taxes, not necessary, § 1839; 313. 
Not necessary to hold guarantor, n., § 3266; 

841. 
Paper due on, not entitled to grace, § 3269; 

842. 
On negotiable notes or bills, § 3270; 842. 
Notice of, how given, § 3272; 842. 
Of performance of contract payable in 

property, § 3274; 843. 
When necessary in action of replevin, n., 

§4455; 1334. 
When necessary under s tatute of limita

tions, n., § 3734; 924. 
Demands. 

Against estates of decedents, may be pre
sented before due, § 3617; 944. 

order of payment, § 3624; 945. 
not due, payment of by executor, 

§3629; 947. 
D e m u r r e r . 

W a n t of consideration not ground of, 
n., §3290; 848. 

When to be filed, §§ 3841, 3842; 1040. 
But one allowable; effect of; when to be 

submit ted; not to be withdrawn, 
§§ 3845-8848; 1041. 

Waives error in rul ing upon a motion, 
n., §3845; 1041. 

Time for filing, to amendment to petition, 
§3853; 1049. 

CAUSES OF, REQUISITES, §§ 3854-8860; 
1049. 

Admits facts well pleaded, n., § 3854; 
1049. 

General, abolished, n., § 3855; 1054. 
May be filed to portion of causes of action, 

§ 3857; 1056. 
W h a t deemed joinder in, § 3858; 1056. 
Upon being overruled, par ty may answer 

or reply, §3859; 1056. 
Effect of failure to amend or plead over 

after decision upon, § 3860; 1057. 
Error in ruling on, waived by pleading 

over or amending, n., § 3860; 1057. 
To answer, §3870; 1066. 
To reply, § 3874; 1068. 
Need not be verified, § 3875; 1068. 
May be amended, n. . § 3895; 1075. 
Wil l not lie for insufficient ground in peti

tion for at tachment , n., § 4243; 1233. 
Appeal from decision on, § 4393; 1283. 
Defective petition for mandamus attacked 

by, n., §4609; 1373. 
May be filed to defendant's answer in 

habeas corpus, § 4730; 1404. 
Ruling of justice upon, how reviewed, 

n., §4846; 1430. 

D e m u r r e r t o I n d i c t m e n t . 
How put in, § 5731; 1640. 
How tried, §5732; 1640. 
Joinder in, not necessary, § 5733; 1640. 
Grounds of; form and trial of, §§ 5737-

5743; 1641. 
Judgmen t upon, not bar to second prosecu

tion, § 5751; 1645. 

Denial. 
In case of claims against estate of dece

dent, §3614; 943. 
General, interposed bv answer, § 3861; 

1058. 
I n reply, §3872; 1067. 
Concerning t ime, sum, quanti ty or place, 

§ 3907; 1082. 
W h a t evidence may be introduced under, 

§ 3910: 1083. 
Of signature of writ ten instrument under 

oath, § 3937; 1090. 
Of execution, does not put in issue gen

uineness of signature, n., § 3937; 1090. 

D e n t i s t r y . 
Regulations of practice of, Sg 2535-2545; 

661. 

Departments. 
Of state government, Const., art. 3, § 1; 

1817. 

D e p o s i t . 
Of money by order of court, §§ 339, 340; 

80. 
Of funds by administrators, guardians, 

trustees or referees, §i 3-12-344; 81. 
In savings bank, § 1794; 451. 

by minors, administrators, etc., § 1802; 
453. 

By life insurance companies to cover val
uation of policies, § 1143; 488. 

Of property in case of interpleader in 
action to recover personal property, 
§ 3777; 1008. 

Of money instead of bail, §§ 5987-5990; 
1706. 

D e p o s i t s . 
Penalty for receiving by insolvent banks, 

§§ 1824. 1825; 458. 

D e p o s i t M o t e s . 
In mutua l insuiance companies, § 1701; 

423. 
D e p o s i t i o n s . 

Commissioners in other states empowered 
to t ake ; effect of, §§ 354, 358 -, 83. 

May be taken in cases ol contested elec
tions, §§ 1169, 1189, 1199; 272. 

In actions for divorce, § 3418; 890. 
Answers to interrogatories attached to 

pleading read as, § 3899; 1081. 
May be used on trial of issues of fact, 

§3948; 1095. 
Testimony taken bv, in equitable actions, 

§3949;'1095. 
Not to be taken by ju ry upon retiring, 

§4004; 1129. 
Taken on commission by referee, § 4027; 

1139. 
W h e n taken in case of service by publi

cation without appearance, may be used 
on subsequent retrial, n., § 4084; 1176. 

Appeal from rul ing on motion to sup
press, not allowed, n., § 4393; 1283. 

Not deemed part of record ; how sent u p 
on appeal, §4414; 1296. 

In justice's court, objections to, n., § 4839; 
1427. 

Taken conditionally, admissible in action 
against executor or guardian, § 4890; 
1441. 

Taken for one court, may be used in an
other, § 4921; 1457. 
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D e p o s i t i o n s — continued. 
Of prisoneis. how taken, §§ 4929, 4930; 

1458. 
Person authorized to take, may subpoena 

witnesses, §§4931-4938; 1459. 
Taken to be used as affidavits, §§ 4943-

4945; 1460. 
W H E N AND n o w TAKEN, §§ 4972-4994; 

1466. 
In justice's court, § 4978; 1468, and § 4995; 

1471. 
Reduced to writ ing by attorney of par ty 

without consent, suppressed, n., § 4986; 
1409. 

For perpetuating testimony, §§ 4996-5001; 
1441. 

Notice of filing; exceptions t o ; motion to 
suppress, §5002; 1472. 

Trial of exceptions to, error in, how 
waived, §§ 5003, 5004; 1474. 

Costs of. how paid, § 5005; 1474. 
Fees for taking, § 5115: 1498. 
Notes of short-hand reporter receivable as, 

§5029: 1479. 
On preliminary examinations, §g 5618-

5620; 1808. 
In trial of criminal cases, § 5969; 1702. 
Not admissible against defendant in crim

inal prosecution, n., Const., art . 1, § 10; 
1805. 

D e p o s i t o r y . 
Establishment of by treasurer of state, 

§§ 92-98; 20. 

D e p o t s . 
Union, §§ 2090-2093; 550. 
At intersections of railways, §§ 2094. 2095; 

551. 
D e p o t G r o u n d s . 

Rate of speed of trains at, § 1972; 501. 
Liability of company for stock killed at, 

n., § 1972: 501. 
For railways, donation of by city or town, 

§§ 037, 638 ; 161. 
Condemnation of lands for, § 1907; 477. 

D e p u t y C i t y M a r s h a l . 
In cities of second class, § 788; 197. 
In cities of first class, § 801; 199. 

D e p u t y C l e r k of D i s t r i c t C o u r t . 
May not act as justice or attorney, § 266; 

61. 
May administer oaths and take acknowl

edgments, § 364; 85. 
Acknowledgments before, n. , § 8128; 

791. 
Acknowledgments by, legalized, § 3143; 

796. 
May be employed when ; compensation of, 

§5036; 1481. 
Deputy Clerk of Supreme Court. 

Salary of, § 5026; 1478. 
May administer oaths and take acknowl

edgments, § 364; 85. 
D e p u t y C o u n t y A u d i t o r . 

May administer oaths and take acknowl
edgments, § 364; 85, and § 3128; 791. 

Acknowledgments by, legalized, § 3143; 
796. 

May be employed when; compensation of, 
§ 5073; 1488. 

D e p u t y C o u n t y S u p e r i n t e n d e n t . 
Appointment of, § 2888; 737. 

D e p u t y C o u n t y T r e a s u r e r . 
Appointed to collect taxes, § 1341; 315. 
Mav be employed when ; compensation of, 

§'5067; 1487. 
D e p u t y I n s p e c t o r . 

Of lumber and shingles, §§ 3245-3248; 828. 
D e p u t y O i l I n s p e c t o r . 

Appointment and duties of, § 2484; 649. 
D e p u t y Sheriff . 

May administer oaths, § 364; 85. 
Powers, duties, etc., of, §§ 472-479; 115. 
Not to act as at torney, § 477; 115. 
Not to be purchaser at sale, § 478; 116. 

D e p u t y W a r d e n of t h e P e n i t e n t i a r y . 
Appointment, qualification and duties of, 

§ 6154; 1737. 
Compensation of, §6183; 1741. 
Shall act as warden, § 6192 ; 1742. 

D e p u t y S t a t e T r e a s u r e r . 
May be indicted for embezzlement, n . , 

§'5214; 1527. 
D e p u t i e s . 

W h a t officers entitled to, powers of, oath, 
compensation, §§ 1338-1343; 280. 

D e p u t i e s of S t a t e Off icers . 
Salaries of, §§ 5007-5013, 5018; 1475. 

Of property to aliens, §§ 3073-3080; 763. 
Of homestead. § 3183; 814. 
Of property of intestate, §§ 3657-3663; 

957. 
Cast, gives color of title, n. , § 3734; 974. 
Of property, r ights of aliens as to , Const. , 

art. 1, § 2 2 ; 1816. 
D e s c r i p t i o n . 

Of homestead, how given and recorded, 
§3174: 812. 

Erroneous, effect of, in recorded ins t ru
ments, n. . §3117; 789. 

D e s e r t i o n . 
Cause for divorce, § 3414; 891. 
Of family, by husband or wife, t h e o ther 

may prosecute and defend actions, 
§ 3769; 1006. 

D e s M o i n e s R i v e r L a n d s . 
Occupying claimants upon, § 3162; 800. 

Devise. 
To charitable or religious corporation, 

how far valid, § 1659; 414. 
To aliens, §3073; 7&3. 
Of homestead, § 3185; 816. 
By marr ied woman, valid, § 3393; 881. 
Includes bequest, § 3536; 923. 
Gives color of ti t le to real proper ty , n . . 

§3734; 974. 
D e v i s e e . 

Construed to embrace legatee, § 3536; 923. 
Dying before testator, heirs of to take, 

§ 3537; 923. 
In the absence of, executor to t ake 

charge of real estate, § 3606; 940. 
J u d g m e n t against, for costs, proportion

ally, § 3690; 964. 
May be defendant in action against exec

utor for specific performance, § 3693; 
964. 

Execution against property in hands of, 
§4259: 1237. 

Diligence. 
W h a t sufficient to entitle to continuance, 

n., §§3956, 3957:1102. 
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D i l i g e n c e — continued. 
In discovering new evidence, what suffi

cient, n., §4044; 1152. 

D i m i n u t i o n . 
In transcript, how supplied, § 4415; 1298. 
Of sentence of convict in penitentiary for 

good behavior, §§ 6209, 6210; 1745. 

D i n i n g a n d S l e e p i n g C a r s . 
Taxation of, §§ 2023-2025; 522. 

D i p h t h e r i a . 
Transportation of person infected with, 

prohibited, § 5860; 1562. 

D i p l o m a . 
From school of pharmacy, entitles to prac

tice, § 2527; 658. 
Of dental college, entitles to practice den

tistry, § 2535; 661. 
Of medical school, entitles to practice med

icine, §§ 2546, 2548; 663. 
Of state educational board of examiners, 

§2800; 675. 

D i r e c t o r s . 
Of corporations, liability of for unauthor

ized action, § 4593; 1372. 
Of district townships, division of assets 

and liabilities bv, § 2821; 711. 
Election of, §§ 3825-2827; 713. 
Women eligible as, §§ 2828, 2829; 714. 
See BOARD OF DIRECTORS. 
Of independent districts, election of, 

§ 2935, 738. 
See BOARD OP DIRECTORS. 
Of insui ance companies, election and 

duties of, §§ 1689-1692; 420. 
Liability of, § 1713; 428. 
Of mutua l insurance companies, liability 

of, § 1714; 429. 
D i s a f f i r m a n c e . 

Of contracts by minors, §§ 3429, 3430; 898. 
Disbarment. 

Of attorney, for deceit, § 290; 67. 
Discharge. 

Of patient from hospital for the insane, 
§§2207, 2208; 573. 

Of surety, by failure of creditor to sue, 
§§ 3283, 3286; 846. 

Of apprentice, § 3488 ; 912. 
Of administrator, § 3681; 962. 
Of attached propoity on bond, §§ 4219, 

4221: 1227. 
Of a t tachment on motion; appeal from. 

§§4243, 4245; 1232. 
Of boat or raft, in action against, § 4687; 

1399. 
Of plaintiff in habeas corpus, § 4733; 1405. 
Of convicts from penitentiary, §§ 6177-

6179; 1740. 
D i s c h a r g e of D e f e n d a n t . 

Upon defective indictment, § 5835; 1669. 
Orov a verdict of acquittal, § 5858; 1675. 
Alter reversal of judgment on appeal, 

§5925: 1C>0. 
Upon acquittal, before justice, § 6088; 

1723. 
D i s c h a r g e of J u r y . 

W h e n business of te rm does not require 
their at tendance. § 811 ; 75. 

After ret ir ing for deliberation, §§ 3998, 
4000, 4001; 1138. 

I n trials before justices, § 4798; 1420. 

D i s c h a r g e of J u r y — continued. 
In criminal cases, before cause is submit

ted, §§5828-5836; 1668. 
—— after cause is submitted, § 5841; 1670. 
In trials upon information before justices, 

§8084; 1723. 
D i s c h a r g e of J u d g m e n t . 

Upon motion, §§ 4074, 4075; 1170. 
D i s c i p l i n e , 

Ot prisons, §§ 6121-6143; 1731. 
D i s c l a i m e r . 

By defendant in action to quiet title, 
§ 4505; 1348. 

D i s c o n t i n u a n c e . 
Ot city or town, §§ 600-606; 138. 
Of highway, § 1411: 362. 
Failure to file jjetition by date fixed m 

notice, deemed, § 3805; "1021. 
D i s c o u n t . 

Of note, does not constitute usury, n., 
§ 3255; 832. 

D i s c o v e r y . 
Of assets of estate of decedent, § 3583; 935. 
Action for, when brought, § 3V28; 972. 
Enforced m proceedings to subject prop

erty to pavment of judgment . § 4380; 
1274. 

Qf nropertv In action of replevin, how en
forced, § 4468; 1339. 

D i s c r i m i n a t i o n . 
Bv railroad or other carrier, §§ 2031-2054; 

630, and §§ 2072-2074; 539. 
D i s e a s e d A n i m a l s . 

Mav be killed, § 2283; 588, and § 5414; 
1570. 

Knowingly bringing within the state, 
punished, §§5412, 5413; 1570. 

Duties of veterinary surgeon as to, § 2299 ; 
590. 

D i s m i s s a l of A c t i o n . 
New suit brought prevents bar of statute 

of limitations, § 3742; 991. 
Against non-resident upon dismissal as to 

resident co-parties, §3792; 1013. 
When allowed, §§ 4051-4055; 1103. 
For failure to give bond for costs, §§ 4138, 

4140; 1193. 
Costs in case of, § 4149; 1196. 
For wan t of jurisdiction, costs how taxed, 

§4151; 1198. 
In replevin, effect of, n., § 4469; 1340. 
Before justice for wan t of appearance, 

§ 4787'; 1418. 
In justice's court when amount is beyond 

jurisdiction, § 4803; 1421. 
In criminal prosecutions, for failure of 

grand ju ry to indict, §§ 5672, 5673; 1618. 
I n criminal cases, §§ 6011-6017; 1713. 
In criminal cases, after tr ial commenced, 

operates as acquittal , n., Const., art . 1, 
§ 12; lo07. 

D i s m i s s a l of A p p e a l . 
For failure to file transcript or assign 

errors, §§4410-4413; 1294. 
On final hearing in supreme court, n., 

§4424; 1303. 
Upon motion, §§ 4442, 4443; 1329, 
From judgment of justice, n., § 4836; 1126. 

D i s o b e d i e n c e t o I n j u n c t i o n . 
How punished, §§ 4639-4643; 1389. 
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Disc jua l i f i ca t ion of Officer. 
For conviction of bribery, § 5247; 1537. 
For dueling, Const., art. 1, § 5; 1799. 

D i s s e c t i o n . 
Dead bodies for, §§ 5329-5332; 1554. 

D i s s e n t . 
Of judge of supreme court, to be recorded, 

§188; 38. 
D i s s o l u t i o n . 

O F CORPORATION: 
How effected, § 1616; 404. 
Appointment of trustees, etc., §g 4596-

4603; 1372. 
O F SAVINGS BANK, receiver appointed in 

case of, § 1817: 457. 
O F LIMITED PARTNERSHIP: 

What deemed, § 3341; 872. 
How effected, § 8353; 873. 

Of apprenticeship, § 8491; 912. 
O F INJUNCTIONS: 

Upon motion, §§ 4629,4635-4637; 1385. 
Upon answer, § 4636; 1387. 

D i s t r a i n t of A n i m a l s . 
Doing damage, § 2251; 581. 
Release on bond, § 2285; 588. 
Improperly at large, §§ 2255, 2260; 583. 
Relieving from, § 2256; 583. 

D i s t r e s s . 
Right of superseded by landlord's lien, 

n., §3192; 818. 
D i s t r e s s a n d S a l e . 

By township collector, § 546; 126. 
By county treasurer, §§ 1339-1346; 313. 

D i s t r i b u t e e . 
Unassigned share of, goes to personal 

representative, n., § 3640; 949. 
D i s t r i b u t i o n . 

Of laws, § 4 3 ; 7. 
Of public documents, § 126; 26. 
Of property of intestate, §§ 3640-3656; 

949. 
D i s t r i b u t i v e S h a r e i n E s t a t e . 

Setting off to husband or wife is disposal 
of homestead, § 3183; 814. 

Right to, vests when, § 3640; 949. 
D i s t r i c t A t t o r n e y . See COUNTY ATTORNEY. 
D i s t r i c t C o u r t . See COURT, DISTRICT. 
D i s t r i c t C o u r t of t h e U n i t e d S t a t e s . 

Lien and satisfaction of judgments in, n., 
§§ 4089; 1177, and §§ 4093-4095; 1181. 

D i s t r i c t J u d g e . See J U D G E OF DISTRICT 
COURT. 

D i s t r i c t T e l e g r a p h s . 
Power of city to regulate wires and price 

of connections, § 725; 183. 
Wires of, in cities, § 896; 217. 

D i s t r i c t T o w n s h i p s . 
School districts organized under name of, 

§2822; 712. 
Meetings of, §2833; 712. 
Powers of, in case of destruction of build

ings bv fire, § 2824; 718. 
Election"of directors in, S§ 2825-2827; 713. 
Powers of directors, §§ 2830-2853; 714. 
Maj 'be divided into sub-districts, § 2834; 

716. 
Lying in two counties, may vote specific 

'sums as taxes, § 2899; 730. 
Meetings, organization and adjournment 

of, §,2908; 732. 

D i s t r i c t T o w n s h i p s — continued. 
Establishment of sub-districts and change 

of boundaries. § 2915; 733. 
Portion of may be at tached to adjoining 

township, how restored, §§ 2916, 2917; 
734. 

Formation of sub-districts of in to inde
pendent districts, §§ 2928-2931: 737. 

Consolidation of into independent dis
tricts, §2949; 741. 

Independent districts may be formed into, 
§§ 2950-2955: 742. 

May issue bonds to fund j u d g m e n t s , 
§§ 2965-2967; 744. 

May fund bonded indebtedness. §§ 2908-
2973; 744. 

May condemn property for school-house 
site, §§ 2981-2984; 746. 

Public property of, exempt from execu
tion, §4273 ; 1241. 

D i s t r i c t s . 
Senatorial and representative, format ion 

of, Const., art. 3. §§ 35, 36: 1825. 
Congressional, senatorial and representa

tive, to contain onfy entire cont iguous 
counties, Const., art . 3, § 37; 1825. 

Congressional, senatorial and representa
tive, list of, pp. 1751-1756. 

See SCHOOL DISTRICTS. 

D i s t r i c t s , J u d i c i a l . 
List of, § 2 8 5 ; 51. 
How constituted and changed, Const., a r t 

5, § 1 0 ; 1831. 
D i s t u r b a n c e . 

At elections, § 1074; 355. 
Of school, assembly, or religious worship, 

punished, § 5342 ; 1557. 
Inci t ing of, punished, § 5435; 1574, 

D i t c h e s . 
Location and construction of by board of 

supervisors. §§ 1845-1852; 462. 
Repair of, § 1876; 470. 
Damages for obstruction of, § 1877: 470. 
Railway may condemn land for, §§ 1924-

1927;' 487. 
Location of upon highways, § 1864; 467. 
For reclamation of land or for public 

health, §§865-867; 467. 
Obstruction of, punished, § 5300; 1547, 

D i v i d e n d s . 
Not to be made by corporations other 

than for pecuniary profit, § 1051; 412. 
Of insurance companies, when allowable, 

§1699; 422. 
To creditors of estates of insolvent debt

ors, § 3299; 854. 
Among creditors of estates of decedents, 

§ 3631; 947. 
D i v i s i o n F e n c e s . 

See FENCES, §§ 2322-2341; 594. 
D i v i s i o n H e d g e s . 

Provisions as to, §§ 2343, 2344; 598. 
D i v i s i o n L i n e . 

Adverse possession to, n., § 3734; 974. 
D i v i s i o n s . 

Of answer, or reply, how numbered. 
§ 3911; 1083. 

D i v o r c e . 
Jurisdiction of actions for, § 3411: 889. 
Proceedings in actions for, §§ 8412-3416; 

890. 
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D i v o r c e — continued. 
Causes for, § 3414; 891. 
Orders as to alimony and custody of chil

dren, §§ 3417-3420: 893. 
Rights forfeited by, § 3421; 897. 
Annull ing illegal marriages, §§ 3422-3427 : 

897. 
Action for, to be prosecuted by equitable 

proceedings, § 3716; 969. 
Right to jury trial does not exist in actions 

for, n., §3716; 969. 
Service by publication in action for, § 3823; 

1029. 
W h a t shall be the trial te rm in action for, 

§3952; 1101. 
Judgment by consent cannot be entered 

in, §4068; 1168. 
Retrial of action for, upon application of 

party served by publication only, not 
allowable, n., § 4084; 1176. 

Decree in, may be set aside for fraud, n., 
§4383: 1275. 

Shall not be granted By general assembly, 
Const., art. 3, § 2 7 ; 1822. 

Docket. 
Of judge, not part of records of court, n., 

§257; 56. 
Transfer of action to proper. § 8719; 989. 
Entry on, to contain statement of garnish

ments, §4217; 1226. 
Of supreme court, entry and arrangement 

of causes upon, § 4433; 1327, and rules 
114, 115; p . lvi. 

O F JUSTICE OF THE P E A C E : 
How to be kept, § 4764; 1413. 
Entry of pleadings upon, § 4779; 1416. 
To be deposited with successor, § 4875; 

1435. 
To be furnished by board of supervis

ors, § 4885; 1436. 
Documents, Public. 

To be sent to public libraries, § 166; 35. 
Pr in t ing and distribution oi, §§ 124-126; 26. 

D o g s . 
Power of city to regulate the running at 

large, etc., of, § 618: 142. 
Regulations as to in cit 'es under special 

charter, § 913; 220. 
Taxation of by cities and towns, § 680; 175. 
Worrying animals or attacking persons, 

may be killed, § 2284; 588. 
Liability of owner for damages done by, 

§2284; 588. 
Punishment for entering inclosures with, 

§ 5201; 1521. 
Listing and taxation of, §§ 2288-2293; 589. 

D o m e s t i c A n i m a l s . See ANIMALS. 
D o o r k e e p e r s . 

Of senate or house, compensation of, 
§ 1 2 ; 2. 

D o u b t of G-uilt . See REASONABLE DOUBT, 
§§5813,5814; 1658. 

Dower. 
Release of, not sufficient conveyance of 

homestead, n., § 3165; 802. 
Not subject to payment of debts of estate, 

n.. §3591; 937. 
Claim for, must be set up in proceedings 

for leave to sell real estate, n., § 3593; 
938. 

In property of deceased husband, § 3644; 
950. 

D o w e r — continued. 
Interest in several tracts may be assigned 

in a body, n., §3644; 950. 
While inchoate, may be enlarged or 

abridged, n . ,§3644; 950. 
May be protected from fraudulent aliena

tion by husband, n., § 3644; 950. 
How set off, §§ 3645-3655; 953. 
Should be set off in specific portions of 

real property, n.. § 3652; 955. 
Not to be affected by will, § 3656: 956. 
Action for, when barred, n., § 3734; 974. 
Action for recovery of, n., § 4476; 1342. 

D r a f t s 
Entitled to grace, § 3269; 842. 

D r a i n a g e . 
Of lots by city, § 651; 166. 
Regulation of by cities under special char

ter, §938; 233. 
Not to be interfered wi th by highway 

supervisor, § 1503; 382. 
Of swamp or marsh lands, §§1868-1877; 

468. 
By tile or other underground drains, 

§§1878-1890; 470. 
By underground drains, §§ 1864-1867; 

467. 
Of coal lands, § 1891; 472. 
Of lead mines, §§ 1892-1898; 472. 

D r a i n s , D i t c h e s a n d W a t e r - c o u r s e s . 
Location and construction of, §§ 1845-

1854; 462. 
Changes in water-courses, §§ 1855-1865: 

466. 
Drains through two or more counties, 

§§1855-1863; 466. 
D r a w b a c k . 

May be allowed by railways on business 
from other lines, §§ 1993, 1994; 513. 

D r a w i n g o f J u r o r s . 
To supply deficiency in panel, § 810; 75. 
To form panel of trial and grand jurors, 

§§318,319: 76. 
Of trial jury in civil cases, § 3908; 1107. 
Of grand jury , §5638; 1611. 
Of trial ju ry in criminal causes, §§ 5774-

5782; 1649. 
D r i e d P e a c h e s a n d A p p l e s . 

Weight of per bushel, § 8225; 825. 
D r i l l s . 

Of militia, §§ 1574-1576; 395. 
D r i v i n g . See F A S T DRIVING. 

D r i v i n g Off S t o c k . 
Punished, §5197; 1520. 

Drugs. 
Adulterated, sale of, punished, § 2529; 659. 
Adulteration of, punished, § 5358; 1561. 
Poisonous, to be labeled and record of 

sale kept, § 2581; 660, and § 5359; 1561. 
Adulteration of, punished, §§ 5365-5868; 

1563. 
D r u g g i s t s . 

Registration of, § 2526; 658. 
131*13 TT.kriLTCl.S 

Guardianship of, §§ 3463-3470; 909. 
Habitual, deemed vagrants, § 5512; 1592. 

D r u n k e n n e s s . See INTOXICATION. 

Habitual , cause for divorce, § 3414; 891. 
D u e B i l l s . 

Assignment of, § 3260; 839, 
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D u e P r o c e s s o f L a w . 
Person not to be deprived of r ights with

out, Const., art. 1, § 9; 1801. 
D u e l i n g . 

Jurisdiction of the offense of, § 5542; 
1596. 

Punished, §§ 5152-5154; 1507. 
Person engaged in, disqualified from hold

ing office, Const., art. 1, § 5; 1799. 
D u p l i c i t y i n I n d i c t m e n t . 

Effect of, § 5685; 1624. 
D u r a t i o n . 

Of corporations, §§1619, 1630; 404. 
D u t i e s A s s i g n e d t o T w o or M o r e Officers 

J o i n t l y . 
Paper and stationery to be procured for 

printer, offices, committees, etc., §§ 157-
160; 33. 

Account of contingent fund to be kept 
and rendered. §§ 161, 163; 34, 

Oaths of regents, trustees, etc., §§ 163, 
165; 84. 

Officers prohibited from contracting be
yond appropriations, § 164; 35. 

Public documents to be distributed to 
public libraries, § 166; 35. 

Public books and accounts to be open to 
inspection, § 167; 35. 

Reports of public officers and institutions, 
§ 133; 25. 

Officers of state institutions not to con
tract beyond appropriations nor divert 
funds, §§ 168-170: 35. 

not to be interested in contracts, 
§§171, 172; 35. 

D w e l l i n g . 
Burning of, punished. §§ 5179-5181; 1516. 

D y i n g D e c l a r a t i o n s . 
Not rendered incompetent by lack of relig

ious belief, n., § 4887; 1437. 
W h e n admissible, n., § 4907; 1447. 
Evidence of, § 5954; 1693. 
Admission of in evidence not unconsti tu

tional, n., Const., art. 1, § 10; 1805. 
E a r n i n g s . 

Of minor, liability for and recovery of, n. , 
§ 3431; 899. 

Claims for to be preferred in case of as
signment, §3300; 854. 

Of married women, § 3402; 885. 
Exempt from execution, § 4299; 1250. 

E a s e m e n t s . 
Of railway companies, forfeiture of by 

non-user, §§ 1928, 1929; 488. 
In real estate, §§ 3206-3211; 822. 

E d u c a t i o n . 
Of children, liability of husband or wife 

for, § 3405; 887. 
Of minor, sale of property for, § 3448; 

906. 
Of apprentice, by master, § 3497; 913. 

E l e c t i o n s . 
By joint convention of general assembly, 

§§23-30; 4. 
Certificates of, to general assembly, 

§ 7 ; 2. 
Special, to vote on amendments to consti

tution, §§ 59-63; 14. 
Of state printer and binder. § 115; 24. 
For relocation of county seat, §§ 372-375; 

87. 

E l e c t i o n s — continued. 
Construction of ballot at, n., § 373 ; 87. 
Of members of board of supervisors, 

§§ 389, 390, 397; 92. 
For erection of county buildings, § 402, 

If 24; 96. 
Vote at, as to taxes to construct b r idges , 

§§ 408-412; 102. 
Of assessor, in townships containing cities, 

and in cities, § 528; 122. 
After division of township, how con

ducted, §§ 523-535; 133. 
Place for. §530; 133. 
Expense for place of, n., § 530; 123. 
Of township collector, § 553; 137. 
For organization of city or town, § 570; 

130. 
Of officers, on organization of c i ty or 

town, § 5 7 3 ; 131. 
For annexat ion of terr i tory to c i ty or 

town, §§575, 576: 131. 
For annexation of terr i tory by c i ty or 

town, §579 ; 132. 
For annexation of one city or t o w n to an

other, § 581; 134. 
For extension of city limits, § 585; 135. 
For abandonment of special char te r , 

§§ 588-590; 136. 
Of officers in city abandoning special 

charter, § 591; 136. 
For discontinuance of city or t own , 

§§ 600-603; 138. 
To vote upon change of n a m e of c i ty or 

town, §§607-613; 139. 
To determine question of dona t ing depot 

grounds by city or town, § 638; 161. 
Of officers of cities and towns, §§ 687-689; 

176. 
Of members of council in cities, § 716; 

181. 
In cities, regulations as to, § 1053; 251. 
General, when held. § 1020; 245. 
Special, § 1021; 245. 
Vacancies to be filled at, § 1023; 245. 
Proclamation and notice of, §§ 1024-1026; 

245. 
Registration of voters at, §§ 1044-1063; 

347. 
Of governor, l ieutenant-governor and su

perintendent of public instruct ion, 
§ 1027; 346. 

Of secretary, auditor and t reasurer of 
state, register of state land office and at-
tornejr-general, § 1028: 246. 

Of judges of supreme court, §§ 1029, 1030; 
246. 

Of clerk and reporter of supreme court , 
§ 1031; 246. 

Of railroad commissioners, § 2029; 524. 
Of district judge, § 236 ; 52. 
Of county attorney, § 267; 61. 
Of members of house of representatives, 

§ 1032; 246. 
Of senators in general assembly, § 1033; 

246. 
Of clerk of courts, county auditor, treas

urer, recorder, surveyor, superintendent , 
sheriff and coroner, § 1034; 246. 

Of justices of the peace and constables, 
§§ 1035^-1037; 246. 

Of township trustees, §§ 1038, 1039; 
247. 

Of township clerk, assessor and h ighway 
supervisor, § 1041; 247. 
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E l e c t i o n s — continued. 
METHOD OF CONDUCTING; 

Precincts established, §§ 1064-1066; 
254. 

Judges and clerks of, failure to at
tend ; oaths, §§ 1067-1071; 254. 

Opening and closing polls. § 1072; 255. 
Preserving order, §§ 1073, 1074; 255. 
Ballot-boxes, poll-books, ballots, 

§§ 1075-1078; 255. 
Challenges, list of voters, §§ 1079-

1081; "255. 
Ballots for h ighway supervisor and 

township assessor, §§ 1082-1084; 
256. 

CANVASS OF VOTES: 
By judges of election, §§ 1085-1096; 

256. 
By board of supervisors, §§ 1097-1111; 

258. 
By board of state canvassers, §§ 1112-

"1123; 261. 
O F PRESIDENTIAL ELECTORS, §§ 1124-1134; 

263. 
Of representatives in congress, §§ 1122, 

1123; 282. 
Submission of question as to rate of county 

tax at, § 1270; 286. 
To vote on tax for railway, §§ 2082, 2083; 

542. 
CONTESTING, §§ 1158-1217; 270. 
Special, to fill vacancies, §§ 1261-1269; 284. 
Of officers, trustees, etc., of corporations 

not for pecuniary profit, §§ 1655-1657; 
413. 

Of trustees of hospital for insane at Clar-
inda, §2184; 568. 

For restraining stock from running at 
large, § 2233; 582. 

Sale of liquors on day of, prohibited, 
§2422; 636. 

Selling or giving liquors to voters at, pro
hibited, §§ 2430, 2431; 638. 

Of trustees of county high school, § 2806; 
709. 

Of sub-directors in district townships, 
§2827; 714. 

Of directors of district townships, §§ 2825-
2827; 713. 

I n district townships or sub-districts, 
§2908; 732. 

Of directors in independent districts, 
§§ 2923, 2924, 2985; 736. 

Of directors in newly formed independent 
districts, § 2931; 737. 

In independent school distr icts; precincts, 
etc., §§2935-2941; 738. 

Depositions cannot be required to be taken 
on day of, § 4973; 1466. 

Compensation of messenger sent for re
turns, § 5107; 1497. 

Misconduct of officers at, punished, 
§§5313-5316; 1549. 

W h o entitled to vote at, Const., art . 2, 
§ 1 ; 1817. 

Electors privileged from arrest and mili
ta ry dutv on day of, Const., art. 2, 
§§2, 3 ; 1817. 

To be by ballot, Cons t , art . 2, § 6; 1817. 
General, t ime of holding, Cons t , art. 2, 

§ 7 ; 1817. 
Houses of general assembly judges of, as 

to their own members, Const., art. 3, 
§ 7 ; 1820. 

E l e c t i o n s — continued. 
To fill vacancies in general assembly, 

Cons t , art. 3, § 12; 1820. 
By general assembly, to be viva voce. 

Const , art. 3, § 3 8 ; 1835. 
Of governor and lieutenant-governor, 

Const , art. 4, §§ 3, 3 ; 1826. 
Of attorney-general, Const., art . 5, § 12; 

1832. 
Of county attorney, Const., art . 5, § 13; 

1832. 
Of judges of supreme and district courts, 

Const., art . 5, § 11; 1832. 
Submission of amendments to constitu

tion at, §§ 59-63; 14. 
On submission of questions to popular 

vote, see SUBMISSION. 

E l e c t o r s . See VOTERS. 

E l e c t o r s for P r e s i d e n t . See PRESIDENTIAL 
ELECT ORS. 

E l e c t r i c L i g h t i n g . 
City may establish and maintain plant 

for, §3 639-646; 161. 
City may regulate prices of connections 

for, §725 ; 183. 
Wires for, regulations as to, by city, § 725; 

183. 
power of board of public works in 

city with reference to, § 896; 217. 
E l i g i b i l i t y . 

Of representatives and senators in gen
eral assembly, Cons t , art. 3,,§§4, 5; 1819. 

Senator or representative not eligible to 
civil office, Const., art . 3, § 21; 1821. 

Person holding office or having public 
money not eligible as member of gen
eral assembly, Cons t , art. 3, §§ 22, 23; 
1821. 

To office of governor or lieutenant-gov
ernor, Cons t , a r t 4, § 6; 1826. 

E m b a n k m e n t s . 
Of mill-owners, protection of, §§ 1842, 

1843; 461. 
E m b a s s a d o r . 

Acknowledgments taken before, § 3180; 
792. 

E m b e z z l e m e n t . 
Diversion of t ax levied to pay city bonds 

deemed, §763 ; 192. 
Of state property by officer or soldier of 

militia, §1580; 396. 
By public officer, § 5214; 1527. 
By officer, clerk, agent , attorney, etc. , 

§5215; 1529. 
By common carrier, § 5216; 1529. 
Requirements of indictment for, § 5702; 

1633. 
Disposition of property taken by, §§ 6046, 

6051-6057; 1717. 
E m i n e n t D o m a i n . See TAKING O F P E I V A T E 

PROPERTY. 
E m p l o y e e s . 

Of rai lway companies, liability of com
pany for injuries to, § 2002; 515. 

Black-listing of, punished, §§ 5429, 5430; 
1573. 

E m p l o y e r s a n d W o r k m e n . 
Tribunals for voluntary arbitration of 

disputes between, §§ 4668-4680; 1394. 
E n c a m p m e n t . 

Of Iowa National Guard, § 1575; 395. 
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E n a c t i n g C l a u s e . 
Form ot, Const., art . 3, § 3 ; 1818. 

E n c u m b r a n c e B o o k . See INCUMBRANCE 
BOOK. 

E n c u m b r a n c e s . See INCUMBRANCES. 
E n c u m b r a n c e r s . See INCUMBRANCERS. 
E n d o r s e e . See INDORSEE. 
E n d o r s e m e n t . See INDORSEMENT. 
E n d o r s e r . See INDORSES. 
E n g i n e e r of C i t y . 

In cities of first class, § 795; 198. 
E n g i n e e r s . 

On passenger boats, mus t obtain license, 
§ 2500; 653. 

E n g i n e s . 
Signals to be given at crossings, § 2003; 

517. 
E n l i s t m e n t s . 

In militia, §1564; 393. 
E n t i c i n g A w a y . 

Female child for purposes of prostitution, 
§ 5164; 1511. 

Child under fourteen years of age, § 5165; 
1511. 

Female to house of ill-fame, § 5325; 1553. 
Child, or female child for purposes of 

prostitution, jurisdiction of offense of, 
§ 5546; 1596. 

Female, limitation of prosecution for, 
§ 5551; 1597. 

E n t r y . 
Ot judgment by clerk, § 4071; 1169. 
Of judgment by confession, § 4107; 1184. 
Of government lands, resulting t rus t in, 

n., §4915; 1451. 
E n t r y B o o k . 

For conveyances of real property, § 3114; 
787. 

E n t r i e s . 
I N RECORDS O F COURT: 

Reading and approval of, § 222; 46. 
May be al tered. when, § 225; 47. 
Nunc pro tunc, n., § 258; 57. 
Deemed part of record, § 4414; 1296. 

I n entry-book of conveyances, §§ 3115, 
3116; 787. 

On docket of justice, § 4764; 1413. 
By deceased person, when admissible in 

evidence. § 4907; 1447. 
Against interest, receivable in evidence, 

§ 4907; 1447. 
Original, copies of, as evidence, §§ 4953, 

4956; 1462. 
False, by public officer, punishment for, 

§ 5276; 1543. 
E q u a l i z a t i o n . See BOARD OF EQUALIZATION. 
E q u i t a b l e A c t i o n s . 

Method of trial in, § 3949; 1095. 
Trial term for, § 3952; 1101. 
Method of securing trial de novo in , 

§ 3949; 1095. 
See ACTIONS. 

E q u i t a b l e D e f e n s e s . 
How pleaded and tried, § 3861; 1058. 

E q u i t a b l e I n t e r e s t i n l i e a l P r o p e r t y . 
Lien of judgment upon, n., §4089; 1177. 

E q u i t a b l e I s s u e s . 
In actions a t law, how tried, n., § 3722; 

970. 

E q u i t a b l e P r o c e e d i n g s . 
Issues of fact in, how tried, a., § 3947; 

1094. 
reference of, § 4023; 1138. 

Not cognizable before justices, § 4757; 
1411, and Const., art. 11, § 1; 1839. 

E q u i t a b l e Be l ie f . 
In case of failure to file claim against 

estate, n., § 3625; 945. 
May be granted in action to quiet title, n. , 

§'4503; 1347. 
E q u i t y . 

Jurisdiction of, cannot be abolished by the 
legislature, n., § 3712; 967. 

Error in bringing suit in, not ground of 
demurrer , n., §3719; 969. 

J u d g m e n t by default in actions in. § 4081; 
1176. 

Proceedings in to subject property to 
satisfaction of judgment , §§ 4379-4382; 
1273. 

Jurisdiction of to gran t new trials in 
law actions, n., §§ 4384, 4386; 1277. 

Right of trial by ju ry does not exii,t in 
cases in, n., Const., art . 1, § 9; 1801. 

Jurisdict ion of supreme court in, Const., 
art . 5, § 4 ; 1830. 

Jurisdiction of district court in, Const., 
art . 5, § 6; 1830. 

Jurisdiction of justices does not extend 
to proceedings in, § 4757; 1411, and 
Cons t , art . 11, § 1 ; 1839. 

E r a s u r e . 
Amendmen t s in pleadings not to be made 

by, §3898; 1080. 
E r r o r . 

As TO KIND OF PROCEEDINGS: 
Effect of, how corrected, §§ 3719-3721; 

969. 
How waived, § 3724; 970. 

Not affecting substantial r ights , to be dis
regarded, §3896; 1080. 

Clerical, amendment of application for 
continuance on account of, § 3960; 1106. 

I n refusing or grant ing continuance, m a y 
be reviewed, § 3962; 1106. 

W I T H O U T P R E J U D I C E : 
In giving instructions, n., § 3996; 1113. 
Not to be regarded in supreme court, 

§4043; 1149. 
Effect of, in criminal cases, n., § 5923; 

1688. 
Not presented to court below is not ground 

for appeal, §4397; 1285. 
Wr i t s of, from justices, §§ 4846-4853; 1430. 
Wr i t s of, to supreme court, see A P P E A L S . 
In rul ing upon exceptions to depositions, 

waived, § 5004; 1474. 
E r r o r s , A s s i g n m e n t of. 

Dismissal of appeal for failure to file, 
§4413; 1295. 

Form of, § 4437; 1327. 
Not necessary in criminal cases, § 5920; 

1687. 
E s c a p e . 

Of child from State Industr ia l School, aid
ing in, punished, § 2745; 698. 

O F PRISONER: 
Jailer or officer permit t ing, punished, 

§§ 5261-5263; 1540. 
F rom penitentiary or jail, person aid

ing, punished, §§ 5264, 5265; 1540. 
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E s c a p e — continued. 
O F PRISONER — continued. 

From custody of officer, person aid
ing, punished, § 5266; 1540. 

From county jail, punishment for. 
§5267; 1541. 

From penitentiary, reward for re-ar
rest, §6176; 1740. 

Escheat. 
Of lands of non-resident aliens, §§ 3073, 

3075; 763. 
Of property uninherited. § 3665; 939. 
Provisions as to, §§ 3666-3669; 959. 

Escrow. 
How pleaded, § 3925; 1087. 

Establishment of Highways. 
Jurisdiction of; petit ion; bond, §§ 1410-

1413; 361. 
Appointment and duties of commissioner, 

§§1414-1423; 363. 
Notice; action of auditor, §§ 1426-1429; 

363. 
Damages claimed: appraisement, §§ 1480-

1485; 366. 
Action by board of supervisors, §§ 1436-

1418; 367. 
Appeals, §§ 1449-1453; 370. 
Resurvey and platting, §§ 1454-1458; 373. 

E s t a t e , P a r t i c u l a r o r S u p e r i o r . 
Commencement of, how pleaded, § 3931; 

1089. 
Estates of Deceased Patentees. 

Title in, to inui e to heirs, § 3664; 959. 
Estates of Decedents. 

JURISDICTION m relation to, §§ 3509-3521; 
916. 

I n what cases exercised by clerk, § 245; 
54, and §§ 3515, 3516; 918. 

W I L L S : 
Who may m a k e ; how executed, 

§§3523-3531: 919. 
Excel tors mav be appointed, §§ 3532, 

3588; 932. 
Posthumous child, share of, §§ 3534, 

3535; 923. 
Dovi'-ee defined; heirs of, to take, 

§§ 8536, 3537; 923. 
Custody and probate of, §§ 3538-3544; 

923. 
Executors, who mav be; vacancy in ; 

qualification of t iustees, §§ 3545-
3550; 925. 

Foreign, effect of probate in another 
state. g§ 3^51, 3558: 926. 

Probate conclusive, § 3554; 927. 
ADMINISTRATION : 

To whom granted, §§ 3555-3357; 927. 
Special administrators, powers and 

duties of, §§ 3558-3562; 928. 
Bond of administrator, oath, letters, 

notice. §s* 3563-3507: 929. 
Within what t ime granted, § 3368; 

931. 
To foreign executors, §§ 3369-3373; 

931, 
Blank letters, to be furnished, p. lix. 

SETTLEMENT OF THE ESTATE : 
Inventory and appraisement, §§ 3574-

3533: 933. 
Allowance to widow and children, 

§§ 3575, 8579, -,381; 933, 
application for, rule VI ; p. Iviii. 

E s t a t e s of D e c e d e n t s — continued. 
SETTLEMENT OF THE ESTATE — continued. 

Life insurance money, § 3576; 934. 
Discovery of assets, §§ 3583-3585; 935. 
Compounding wi th debtors, § 3586; 

936. 
Interest in mortgage deemed personal 

assets; satisfaction of, § 3587; 936. 
Will sustained by giving security to 

creditors, § 3588; 936. 
Debts collected and claims paid, 

§ 3589; 986. 
S A L E OF PROPERTY: 

Personalty, § 3390; 936. 
order for may be made by clerk, 

§245 ; 54. 
Rea' tv, proceedings for, §§ 3591-8604; 

937. 
Bond to prevent sale, §§ 3600-3602; 

939. 
Limitation of actions to recover prop

erty sold, § 3005; 989. 
POSSESSION OF REAL PROPERTY: 

By executor for heirs or devisees, 
§§ 3606-3608; 940. 

Taxes to be paid for minor heirs, 
§ 3609; 940. 

Executor exempted from giving bond, 
§ 3610: 940. 

Business of decedent may bo carried on, 
§§ 3610, 3611; 910. 

CLAIMS AGAINST ESTATE: 
For mechanic's lien, n., § 3314; 860. 
Presentation and allowance of; pro

ceedings, §§ 3612-3619, 941. 
References in mat ter of accounts of 

executors, § 3616; 944. 
Suits against decedent, § 8620; 944. 
Executors interested not to act, § 3631 

944. 
Order of payment, §§ 3633-3633; 944, 
Limitation of claims, § 8(535; 945. 
Payment of legacies, §^ 3633-3638 

9i~. 
Judgment on bond of executor for 

failure to make payment, § 3639 
948. 

DESCENT AND DISTRIBUTION OF PROPERTY 
Personalty, §§3010-3613: 949. 
Share ol husband or wile, amount of, 

how set off, s§ 3644-3055; 950. 
not affected bv will, § 3656; 956. 

Rules of descent, §§ 3657-3663; 957. 
Property given by way of advance

ment," § 3663; 959. 
Title of deceased patentee inures to 

heir or devisee, § 3684; 959. 
Escheats, §§ 3665-3669 ; 959. 
Inheri tance by and from illegitimate 

children. §§ 3670-3673; 960. 
ACCOUNTING AND MISCELLANEOUS PROVIS

IONS: 
Final reports; discharge of executor; 

rules I I - IV, V I I ; p. Iviii. 
Deposit of funds on final report, 

§§ 342-344; 81. 
• in savings bank, § 1802; 453. 
Accounts and discharge of executor, 

§§ 3674-8681; 961. 
Execution against executor, § 3682; 

968. 
Receipts by one executor, § 3683; 983. 
Ser» ice of notice upon executor, 

§§ 3684-3686; 963. 
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E s t a t e s of D e c e d e n t s — continued. 
ACCOUNTING AND MISCELLANEOUS PROVIS

IONS — continued. 
Penal ty for failure to account, § 3687; 

963. 
Executor of executor has no author

ity, § 3688: 963. 
Intermeddlers, liability of, § 3689; 

963. 
Costs in action against heirs and dev

isees, §§ 3690, 3681; 904. 
Specific performance enforced, §§8692, 

3693; 964. 
Judgment against several executors, 

§3694; 964. 
Records of clerk, §§ 3695-8698; 965. 
List of heirs to be furnished, § 3696; 

965. 
Compensation of executors, §§ 3699, 

3700; 965. 
Removal of executors, §§3701-3708: 

965. 
Damages for injuries producing death be

long to, § 3731; 973. 
Limitation oi actions upon claims accru

ing to, n., §3734; 974. 
Administrator or executor of may sue in 

his own name, § 8749; 996. 

E s t a t e s of D r u n k a r d s , S p e n d t h r i f t s a n d 
I d i o t s . 

Settlement of when insolvent, § 3469; 911. 
Estates of Insane Patients. 

Liability of for charges of support, § 2236; 
577. 

E s t a t e s of I n s o l v e n t s . 
See ASSIGNMENTS FOR BENEFIT OF CREDIT

ORS, §S 3292-3308; 849. 

E s t a t e s of M i n o r s . 
Jurisdiction as to guardianship of, § 3509 ; 

916. 
E s t o p p e l . 

Does not apply in criminal prosecutions, 
n., 5214; 1527. 

E s t r a y B o o k . 
Ent ry in, by justice, of strays, §§ 2264, 

2265; 585. 
En t ry in. by auditor, of the taking up of 

rafts, logs or lumber, § 2345; 599. 
En t ry in, by auditor, of vessels taken up, 

§ 2348; 600. 
En t ry in. by justice and auditor, of money, 

notes, etc., found, § 2350; 600. * 
Ent ry in, by auditor, as to loss or destruc

tion of property found or taken up, 
§2356; 602. 

Ent ry in, by justice, of unclaimed prop
erty, § 3365; 875. 

E s t r a y "Vessels, B a f t s o r L u m b e r . 
See LOST GOODS, §§ 2345-3358; 602. 

E s t r a y s . 
Taking up. advertisement and care of, 

§§2260<275; 585. 
Proceeds of sale of to go into school fund, 

§2994; 748. 
Fees in proceedings relating to, §§ 5098-

5100; 1495. 
E v i c t i o n for "Waste . 

Judgmen t of, § 4569; 1869. 
E v i d e n c e . 

Copy of field-notes and plat of surveyor 
as, §509; 119. 

E v i d e n c e — continued. 
Certificate of port-warden as, § 727; 185. 
Tax deed as, § 1882; 344. 
Records of tax sale as, § 1391; 356. 
Possession of liquors presumptive, of ille

gal intent. § 2383; 616. 
Revenue license prima facie, as to in tent 

to sell liquors, § 2400; 623. 
W h a t presumptive, of use of bui lding for 

illegal keeping or sale of liquors, n., 
§2384; 617. 

Of land-grant titles, to be placed on record, 
§§3119, 3120; 790. 

As to walls in common, mus t be writ ten, 
§ 3205; 822. 

As to adverse possession of easement, 
§ 3206; 822. 

Of service of notice upon person claiming 
easement, § 3209: 822. 

Receipts of warehousemen or wharfingers, 
receivable as, § 3854; 873. 

Of marriage, register deemed, § 3888; 880. 
W h a t sufficient in action for divorce, 

§ 3413; 890. 
Oi regularity of sales of property of 

minors, § 3455 ; 908. 
Will when probated, receivable as, §3542; 

924. 
Of appointment and qualifications of 

foreign executor or guardian, § 8371; 
933. 

Conveyance of executor as. § 3604: 989. 
Ins t rumenis receivable in, wi thout being 

set out in pleading, n., § 8854; 1049. 
Amoun t of, not affected by verification 

of pleading, § 3885: 1070. 
Of mit igat ing circumstances in action for 

injuries to person, property or charac
ter, § 3888; 1071. 

W h a t mav be introduced under denial, 
§3910; 1083. 

W h a t sufficient to authorize j u d g m e n t 
upon default in actions on account, 
§ 3920; 1083. 

In ordinary actions, oral, § 3948; 1095. 
W h a t to go to supreme court, § 3948; 

1095. 
How taken and certified on appeal in equi

table actions. § 3949; 1095. 
Motion for continuance on account of ab

sence of. § 3957; 1104. 
Affidavit for continuance used as, § 3958; 

1105. 
Upon trial of challenge to jury , §§ 3973, 

8980; 1108. 
Order of introduction of. n., § 8986; 1110. 
Cannot be excluded from jury by instruc

tions, n., § 3998: 1113. 
W h e n necessary to appear of record to 

euable supreme court to pass upon in
structions, n., §3996; 1113. 

Introduction of, after test imony is closed, 
§4006; 1130. 

Method of certifying by referee, n, , 
§4028; 1139. 

Exception to. § 4038 ; 1144. 
Newly discovered : when ground for new 

trial, §4044; 1153. 
Admission or rejection of in trials to the 

court, n., §4070; 1169. 
Answer of garnishee as, § 4312 ; 1233. 
Sheriff's deed receii able as, § 4355; 1370. 
Of title, not admissible unless referred to 

in abstract, § 4481; 1344. 



1958 INDEX. 

E v i d e n c e — continued. 
Of proceedings in foreclosure of chattel 

mortgage, how preserved, §§ 4550, 4551 
1357. 

I n habeas corpus proceedings, § 4731 
1404. 

I n proceedings for contempt, § 4746 
1408. 

G E N E R A L PRINCIPLES: 
Who competent as witnesses; defend

an t may testify on his own behalf, 
§4886; 1437. 

Religious opinions not to render wit
ness incompetent, Const., ar t . 1, 
§ 4 ; 1799. 

Facts shown to lessen credibility, 
§ 4887; 1437. 

Interest shall not exclude witness, 
§ 4888; 1438. 

As to personal transactions where one 
party is deceased, § 4889; 1438. 

Husband or wife as witness against 
the other, § 4891; 1441. 

Privileged communications, §§ 4892-
4894; 1442. 

Judge competent witness, § 4895; 
1443. 

Civil or criminal liability as excuse 
for refusing to answer, §§ 4896, 4897; 
1443. 

Previous conviction, § 4898; 1444. 
Moral character as affecting credibil

ity, § 4899: 1444. 
Par t of act, conversation or writ ing, 

§4900; 1444. 
Wri t ten portion of instrument con

trols printed, § 4901; 1445. 
Terms of agreement taken as under

stood, § 4902; 1445. 
Historical works; books of science or 

art, § 4903; 1445. 
Subscribing witness, § 4904; 1446. 
Proof of handwrit ing, § 4905; 1446. 
Proof of private writ ing by acknowl

edgment, § 4906; 1446. 
Entries and writings of a person de

ceased, § 4907; 1447. 
BOOKS OF ACCOUNT, § 4908; 1447. 
INSTRUMENTS AFFECTING REAL PROPERTY, 

§§ 4909, 4913; 1449. 
United States and state patents, § 4913; 

1450. 
STATUTE OF F R A U D S : 

Evidence of certain contracts must be 
in writ ing, §§ 4914-4916; 1453. 

Contract may be enforced unless de
nied, § 4917; 1455. 

Opposite party as witness to prove 
contract, § 4918; 1455. 

Protest of notary public as proof of dis
honor and notice, § 4919 ; 1456. 

Presumption as to regularity of proceed
ings, § 4930: 1456. 

Records, papers, or depositions filed in 
district or circuit court, used in the 
other, § 4921; 1457. 

TESTIMONY, HOW PROCURED : 

Subpoenas for witnesses, §§ 4922, 4933; 
1457. 

Subpoenas to bring books and papers, 
§4933; 1458. 

How far witnesses may be compelled 
to at tend, § 4924; 1438. 

Fees in advance, § 4933; 1458. 

E v i d e n c e — continued. 
TESTIMONY, HOW PROCURED — continued. 

Failing to obey subpoena, §§ 4926, 
4937; 1458. 

Service of subpoena on witness at
tempting to conceal himself, § 4928; 
1458. 

Of prisoner, §§ 4929, 4930; 1458. 
Subpoenas by person authorized <X> 

take depositions to be used in other 
states, how issued and served, 
§§4931-4933; 1459. 

Upon failure of party subpoenaed to 
appear as witness, opposite par ty 
may have continuance or pleading 
taken as true, §§ 4934, 4935; 1459. 

Production of books and papers by 
order, §§4936-4939; 1459. 

-A . JFT 'TDA'VITS * 

How procured, §§ 4940-4946: 1460. 
Presumption of genuineness of signa

ture of officer to. § 4947; 1461. 
To prove and perpetuate publication 

or posting of notice, etc., §§ 4948-
4951; 1461. 

Field-notes or plats, § 4952; 1462. 
Certified copies of records, entries or 

papers, §§ 4953, 4937; 1462. 
af original entries, §§ 

1462. 
Copies of maps, etc., from surveyor-gen

eral's office, § 4958; 1463. 
Certificate as to search for paper, § 4959; 

1463. 
Duplicate receipt or certificate of re

ceiver of land office, § 4960: 1463. 
Certificate of entry, § 4961; 1463. 
Signature of officer presumed genuine, 

§§4947, 4962; 1460. 
JUDICIAL RECORDS, how proved, §§ 4963-

4966; 1463. 
EXECUTIVE AND LEGISLATIVE RECORDS : 

Acts of executive, and proceedings of 
legislature, §§ 4967, 4968; 1465. 

Statutes, § 4969; 1465. 
Wri t t en law ; unwri t ten law, § 4970; 

1466. 
Ordinances or proceedings of munic

ipal corporation, § 4971; 1466. 
DEPOSITIONS, see DEPOSITIONS. 
I N CRIMINAL CASES: 

W h a t sufficient to war ran t conviction 
for treason, § 5127; 1501, and C o n s t , 
art. 1, § 16: 1808. 

Of existence of corporation in prosecu
tion for forgery or counterfeiting, 
§5240; 1535. 

In prosecution for keeping house of 
ill-fame, § 5327; 1554. 

Rules of, m civil cases, applicable, 
§ 5811; 1658, and § 5954;_ 1693. 

W h a t necessary to conviction for con
spiracy, §5810; 16.58. 

Confession alone not sufficient to war
rant conviction, § 5812; 1858. 

In case of prosecution of railway for 
obstructing highway, § 5955; 1699. 

In case of rape, § 5956; 1699. 
Testimony of accomplice not sufficient 

to convict, § 5957 ; 1699. 
W h a t sufficient in prosecution for rape 

or seduction, § 5958; 1700. 
Reputation of house of ill-fame, as, 

§5327; 1554. 
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E v i d e n c e — continued. 
I N CRIMINAL CASES — continued. 

Subpoenas, how issued and served, 
§§5959-5968; 1701. 

Depositions and perpetuating testi
mony, §§ 5969, 5970; 1702. 

Evidences of Debt. 
Circulating as money, not barred by stat

ute of limitations. § 3743; 992. 

E x a m i n a t i o n . 
Of insurance company by auditor, as to 

capital, investments, etc., § 1694; 421. 
as to business, condition, etc., § 1712; 

428. 
expenses of, § 1719; 430. 

Of life insurance companies, by auditor, 
§ 1746; 439. 

Of person suspected to have property of 
estate, §§ 3583-3585; 935. 

Of administrator as to accounts, § 3675; 
961. 

Of person making affidavit, see A F F I 
DAVIT. 

Of witnesses, to be by one counsel only, 
§3986; 1110. 

Of defendant in at tachment , as to prop
erty, §4182; 1211. 

Of garnishee, §§ 4205, 4207. n., § 4204; 
1219. 

Of debtor before judge or referee, §§ 4364-
4367; 1271. 

Of defendant in habeas corpus, § 4721; 
1403. 

Of attorneys, for admission, §§ 282, 283; 
64, and rules 103, 110; p. liv. 

For license as pharmacist, § 2527; 658. 
For license to practice dentistry, § 2540; 

662. 
to practice medicine, § 2546; 663. 

Of teachers, state board of, §§ 2599-2601; 
675. 

by county superintendent, §§ 2881-
2886; 726. 

Of mine inspectors, § 2471; 647. 
E x c e p t i o n s . 

To interrogatories attached to pleading, 
§ 3901; 1081. 

To general law, how pleaded, § 3917; 1084. 
To giving or refusal of instructions, 

§§3994, 3996; 1113. 
To instructions, wha t sufficient, n. , § 3996; 

1113. 
To additional instructions given at request 

of jury, § 4008; 1131. 
To report of referee, § 4028: 1139. 
Taken before referee, § 4030: 1141. 
HOW AND WHEN TAKEN, form of, etc., 

§§ 4038-4043: 1142. 
Bill of to be signed by judge or by-stand-

ers, §4042; 1147. 
Not regarded unless rul ing is material 

and prejudicial, §4043; 1149. 
To depositions, §§ 5002-5004; 1472. 
I N CRIMINAL CASES, §§ 5864-5871; 1676. 

E x c h a n g e . 
On foreign bills, not usury, n., § 3255; 832. 

E x c l u s i v e P r i v i l e g e s . 
Not to be granted by general assembly, 

Const., art . 8, § 12; 1835. 
E x e c u t i o n of I n s t r u m e n t s . 

Of tax deed, notice of: form, etc., §§ 1379-
1381; 337. 

E x e c u t i o n o f I n s t r u m e n t s — continued. 
How acknowledged, §§ 3128-3138; 791. 
Acknowledgments legalized, §§ 3139-3143; 

795. 
Of conveyances on behalf of insane hus

band or wife, §§ 3409, 3410; 889. 
Of will, probate conclusive as to, § 3554; 

927. 
Effect of denial of; proof under , n., § 3937; 

1090. 
Testimony of subscribing witnesses not 

conclusive as to, § 4904; 1446. 

E x e c u t i o n o f t h e L a w s . 
Governor to t ake care of, Const., art. 4, 

§ 9 ; 1826. 

E x e c u t i o n s . 
Upon judgmen t of court of contested elec

tions, §§1178, 1193; 273. 
Against corporations, how levied, §§ 1632-

1634; 407. 
Against occupying claimants , §§ 3151, 

3161; 799. 
Against homestead: 

Sale under, § 3167; 805. 
Officer having, to m a k e plat , § 3173; 

811. 
Against executors, on judgmen t for costs, 

§3682; 963. 
when more than one, § 3694; 964. 

Interpleader by officer holding property 
under, in replevin suit, § 3778; 1008. 

Special, facts to entitle to mus t be stated, 
§4059; 1166. 

Upon judgmen t by agreement , § 4068; 
1168. 

Upon judgments which have ceased to be 
liens, n., §4089; 1177. 

Upon judgments by confession, § 4107; 
1184. 

Special, for sale of a t tached property, 
§ 4236; 1231. 

Notice of not required, n., § 4250; 1235. 
Cannot issue upon transcript of j udgmen t 

from another county, n., § 4256; 1236. 
G E N E R A L PROVISIONS : 

Form of. how and when to issue, how 
executed, §§ 4250-4253; 1235. 

Sale after expiration of, valid, n. , 
§ 4262; 1237. 

Against principal and surety, §§ 4264-
4267: 1238. 

Levy of, §§ 4268-4275; 1239. 
Garnishment under . §§ 4276, 4277; 

1243. 
Against partnership property, §§4278, 

4279; 1243. 
Indemnifying bond, §§ 4380-4385; 

1244. 
Stay of, §§4386-4296: 1246. 
Exemptions, §§ 4297-4307; 1248. And 

see EXEMPTIONS. 
Sale under, §§ 4308-4319; 1252. 
Money, notes, etc., levied on under, 

may be appropriated without sale, 
§ 4320; 1259. 

Against real property of decedent, 
§§4331-4325; 1259. 

Mutual, may be set off, § 4326; 1260. 
Redemption from sale under , §§ 4327, 

4328, 4330-4352; 1260. 
Appraisement of personal property» 

§ 4329; 1260. 
Stay of, see STAY OF EXECUTION. 
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E x e c u t i o n s — continued. 
GENERAL PROVISIONS — continued. 

Deed upon sale under, §§ 4353-4355; 
1268. 

Meaning of terms, provisions ap
plicable in justices' courts, §§ 4357, 
4358; 1270. 

In case of death of plaintiff or defend
ant, §§4359-4363: 1270. 

Sales under, see SALES UNDER EXECU
TION. 

PROCEEDINGS AUXILIARY TO, §§ 4364-4378; 

1271. 
Equitable, proceedings to subject property 

to, §§ 4379-4882; 1273. 
Countermanded, on filing of appeal bond, 

§§4421-4423; 1301. 
From supreme court, issuance and re turn 

6f, § 4445 ; 1330. 
On judgments affirmed in supreme court, 

rule 67; p. xlvii. 
For fees of clerk of supreme court, § 5027; 

1479. 
Recovery of property erroneously seized 

under, n., §4455; 1834. 
On judgment in replevin, §§ 4470, 4471; 

1341. 
I n action to recover real property, §§ 4495, 

4496; 1348. 
On judgment in foreclosure, §§ 4557, 4558; 

1360. 
Purchaser under, may recover for waste 

or trespass, §§ 4575,' 4577; 1369. 
On judgment against boat or raft, §§ 4688-

4690; 1399. 
I N JUSTICES' COURTS : 

Recalled after setting aside default, 
§4795; 1419. 

Setting off of, §§ 4810, 4811; 1421. 
Cannot issue after transcript is taken 

to court, §4817; 1422. 
Issuance, form, date, when return

able, §§4818-4820; 1422. 
Renewal of, §§4821-4833; 1423. 
Suspended by appeal, § 4831; 1425. 
May be issued upon judgment of pred

ecessor, §4877; 1485." 
May be issued by successor, § 4884; 

1436 
O F JUDGMENT IN CRIMINAL CASES: 

Of sentence of death, t ime and method 
of, §§5133-5150; 1505. 

By commitment, §§ 5897-5902; 1684. 
For a fine, § 5903; 1685. 
For abatement or removal of a nui

sance, etc., § 5904; 1685. 
After affirmance by supreme court, 

§§ 5926-5930; 1690. 
Upon judgment for fine, may be 

stayed, § 6008 ; 1711. 
Of judgments upon information in 

justices' courts. § 6091; 1724. 
Executive Council. 

W h o compose, § 147; 32. 
Duties of as to census, §§ 148-154; 33. 
Journal of acts of, § 155; 83. 
To have custody of state property, and 

furnish fuel, lights, stationery, etc., for 
state offices, § 156; 33. 

To award contracts for stationery, § 157; 
33. 

May apportion printing and binding to 
Insti tution for the Deaf and Dumb, 
§116; 24. 

E x e c u t i v e C o u n c i l — continued. 
To order purchases by custodian of public 

buildings, § 141; 30. 
To furnish attorney-general with office, 

§ 192; 39. 
To award contracts for publication of su

preme court reports, § 199; 40. 
May levy tax to pay county bonds, § 383; 

90. 
May make additional levy to pay funding 

bonds, §387: 93. 
May levy tax to pay city funding bonds, 

§ 761; 193. 
May levy tax to pay bonds of city under 

special charter, § 985; 333. 
To constitute state board of canvassers, 

§ 1114: 261. 
To constitute state board of equalization. 

§ 1315; 307. 
To assess and tax railway projDerty, 

§§2016-2022; 520. 
To classify railways, § 2028; 524. 
To approve bond of treasurer of Industrial 

School, § 2728 ; 695. 
of treasurer of College for the Blind, 

§2760; 700. 
May authorize sale of school land below 

minimum price, § 8005; 751. 
Duties of as to pi operty bid in for the 

state, §§ 3084-3087 ; 766. 
Duties of in relation to submission of con

stitutional amendment , § 62; 15. 
E x e c u t i v e D e p a r t m e n t . 

Of state government, Const , art. 4; 1826. 
Executive Officers. 

To give information to governor, Const , 
art. 4, § 8 ; 1826. 

Election, terms and duties of, Const., art. 
4, § 22; 1828. 

E x e c u t o r . 
Term includes administrator, § 49, If 21; 12. 
Clerk may appoint and approve bonds and 

reports of, § 245 ; 54. 
- — may make order for sale of personal 

property by, § 245; 54. 
Deposit of funds by, on final report and 

discharge, §§ 342-344; 81. 
Approval of bonds of, by clerk, § 3515; 

918. 
Examinat ion of sufficiency of bonds of, 

bv clerk, § 3516; 918. 
To list property of estate, § 1276; 292. 
Deposit of funds by, in savings bank, 

§1802; 453. 
Of tenant for life, may recover portion of 

rent accrued, § 3186; 816. 
Of deceased surety, may require principal 

to sue, § 3288; 848. 
Jurisdiction for appointment of, § 3509; 

916. 
Clerk may appoint in vacation, § 3513; H8. 
Appointed to carry out will, §§ 3532, 3533; 

922. 
To be furnished with the will, § 3544; 925. 
W h o may be; refusal to ac t : vacancy; 

substitution, §§ 3545-3549; 925. 
Resignation of, n., § 3547; 925. 
Foreign, may be authorized to sell real 

property, § 3552; 926. 
Special, appointment and powers of, 

§§3553-3562; 928. 
Bond and oath of, §§ 3563-3565; 929.' 
Letters-to, §3566; 929. 
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E x e c u t o r — continued. 
Notice by, of appointment, § 3567; 931. 
Foreign, may be appointed for this state, 

§3569; 931. 
authority of, §§ 3571-3573; 932. 

Shall file Inventory, § 3574: 933. 
Not released from his own debt to the es

tate, n., § 3574; 933. 
May compound with debtor, § 3586; 936. 
Shall enter satisfaction of mortgage, 

§ 3387: 936. 
May be authorized to sell personal prop

erty, § 8590: 836. 
Application by, for leave to sell real prop

erty, notice, §§ 3592, 8593; 937. 
Sale of real property by, conveyance, ap

proval. §§ 3594-3604; 938. 
May take possession of and manage real 

pioperiy in case of absence or minon tv 
of heir or devisee, §§ 3606-3609, 940. 

May be exempted from giving bond, 
§3010; 940. 

May be authorized to prosecute the busi
ness of the decedent, §§ 3610. 3611; 940. 

Allowance of claims by, §§ 3612-3618; 941. 
References in mat ter of accounts of, 

§3618: 944. 
May be substituted as defendant in actions 

against decedent, § 3620; 944. 
Not to serve when interested: temporary 

executor appointed, § 3621; 944. 
Order of payment of claims by, §§ 3622-

3632; 944. 
Payment of specific legacies by, §§ 3633-

8688; 947. 
Summary proceedings against, upon bond, 

§ 3689; 948. 
Distribution of personal property by, 

§ 3ol(): 949. 
Payment of distributive shares by, 

§§8611-3643; 949. 
Accounting and discharge of, §§ 3674-

3681; 961. 
Reports of, how made, rules I I - I V ; p. 

Iviii. 
Notice of application for discharge of, 

rule V I I ; p. Iviii. 
Judgmen t against, for costs, § 8682; 963. 
Receipts of money by, § 3683; 963. 
Orders upon, how served, §§ 3684-3686; 

963 
Penal ty for failure to account, § 3687; 963. 
Cannot act where decedent was merely 

executor or trustee, § 3688; 963. 
Liability of person acting as, without au

thority. § 3689; 963. 
Specific performance enforced against, 

§§3692, 3693; 964. 
Considered as one person; judgment and 

execution against, § 3694; 964. 
May be required to furnish list of heirs, 

§ ?im; 965. 
Compensation of, §§ 3699, 8700; 965. 
Removal of, §§ 3701-3703; 965. 
Shall deliver over property; commitment 

of, for failure, §§ 3706, 3707; 986. 
Authori ty of, ceases upon revocation of 

letters, § 3708; 966. 
May sue in his own name, § 3749; 996. 
Not requhed to verify pleadings, § 3881; 

1070. 
Capacity of, how pleaded or denied, 

§§ 3923, 3924 ; 1086. 
May be garnished, § 4201; 1218. 

E x e c u t o r — continued. 
Mav bring action to quiet ti t le, n., § 4503; 

1347. 
May bring action of forcible ent ry and de

tainer, n., §4862; 1433. 
Competency of witnesses in action against , 

§4889; 1438. 
Promise of, to be individually liable, mus t 

be in wri t ing, § 4915; 1451. 
E x e m p l a r y D a m a g e s . 

May be recovered for causing intoxication, 
§2418; 632. 

In action on a t t achment bond, § 4175; 
1205. 

E x e m p t i o n f r o m J u r y S e r v i c e . 
Who entitled to, § 3u8: 74. 
Members of militia entitled to, § 1573, 

395. 
Firemen entitled to, § 2432; 638. 
Not cause of challenge, § 3984; 1109, and 

§ 5791, 1653. 
E x e m p t i o n f r o m M i l i t a r y D u t y . 

W h o entitled to, § 1555; 392, and C o n s t , 
art. 6, §§ 1, 2 ; 1832. 

Firemen entitled to, § 2432; 638. 
E x e m p t i o n f r o m T a x a t i o n . 

Of lands oi the United States, § 4 : 1 . 
W h a t property entitled to, §§ 1271-1373; 

286. 
E x e m p t i o n from. E x e c u t i o n S a l e . 

Of homestead, §§ 3168, 3183; 801. 
Of mechanic's lien, § 3321 ; 869. 
Of property set apart to wile, § 3575; 933. 
Of damages recovered for injury produc

ing death, § 3731; 973. 
As ground for discharging- a t tachment , 

n., §4243; 1232. 
Of public property, § 4273; 1241. 
To head of a fami ly ; m a y embrace wha t , 

§ 4297; 1248. 
Waiver of, n., § 4297; 1248. 
Family does not include strangers oi 

boarders, § 4298; 1250. 
Earnings of debtor and his family, § 4299; 

1250. • 
To unmarr ied persons and non-residents, 

§ 4300; 1351. 
To debtor who has started to leave the 

state, §4301: 1351. 
Not allowed against executor for purchase 

money, §4302; 1251. 
To family of absconding debtor, § 4803; 

1251. 
Of sewing-machine, § 4304; 1251. 
Of pension money, § 4305; 1251. 
Of homestead procured with pension 

money, §§ 4306. 4307; 1252. 
Of money judgment m replevin for prop

erty, entitled to exemption, § 4474; 1342. 
Exhibits. 

To depositions, § 4987; 1469. 
To pleadings, see § 3854; 1049, and § 3919-

1085. 
Expenditure. 

Illegal, contract for, by public officer, 
punished, § 5284; 1548. 

Expenses. 
Of submitt ing constitutional amendment , 

§ 02; 15. 
Of governor, in executing laws, how paid, 

.; 69; 16. 
Of supreme court, audit ing of, § 176; 37. 
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E x p e n s e s — continued. 
Of militia, allowance for, §§ 1594, 1595; 

398. 
Of t reatment of patient in hospital for the 

insane, §§ 2316-2331; 574. 
Of family, etc., husband or wife liable 

for, § 3405; 887. 
Of executors of decedents, allowance of, 

§3700; 965. 
From injury or death of child, who may 

sue for, §"3761; 1004. 
Of special te rm of court for trial of cause 

transferred bv change of venue, § 3803; 
1019. 

Of keeping convicts, how paid, § 6135; 
1732. 

E x p e r t s . 
Testimony of, as to medical science and 

standard authorities, n., § 4903; 1445. 
as to handwrit ing, § 4905; 1446. 

Additional compensation of, as witnesses, 
§5090; 1493. 

E x p i r a t i o n of Charter . 
Of corporation, § 1630; 407. 

E x p o s i n g Chi ld . 
Punishment for, § 5169; 1513. 

E x p o s i t i o n . 
In schools, §§ 2975-2980; 745. 

E x P o s t F a c t o L a w s . 
Shall not be passed, Const., ar t . 1, § 21 ; 

1812. 
E x p r e s s C o m p a n i e s . 

Taxation of, § 1287; 294. 
Penalty against for unlawfully transport

ing liquors, § 2410; 629. 
Sale of unclaimed property by, §§ 3364-

3367; 875. 
Place of bringing action against, § 3787; 

1011. 
E x p u l s i o n o f M e m b e r s . 

By general assembly, how effected, Const., 
art. 3, § 9; 1820. 

E x t e n s i o n o f C i t y L i m i t s . 
By city council, § 578; 132. 
By vote of corporation, §§ 583-586; 135. 
Constitutionality of, n.. Const., art . 1, 

§ 18: 1809. 
E x t e n t o f H o m e s t e a d . 

Limitation as to, §§ 3171-3173; 811. 
How questioned, §§ 3177-3181; 813. 

E x t o r t i o n . 
By railroad company or carrier, § 2071 

539. 
Threats for purpose of, punished, § 5170 

1513. 
By receiving illegal fees, punished, § 5258 

1539. 
E x t r a S e s s i o n o f G e n e r a l A s s e m b l y . 

Compensation of members at, § 12; 2, and 
Const., art. 3, § 25; 1822. 

Laws passed at, when to take effect, 
Cons t , art . 3, § 2 6 ; 1822. 

May be called by governor, Const., art . 4, 
§' 11; 1826. 

F a c t s . 
Finding of, see FINDING OF FACTS. 

P a i r s of A g r i c u l t u r a l S o c i e t i e s . 
Regulations as to gambling, horse-racing 

and sale of liquors a t ; permits, §§ 1675-
1677; 417. 

F a l s e A l a r m of E i r e . 
Giving, punished, § 2438; 639. 

F a l s e P r e t e n s e s . 
Cheating by, punished, § 5439; 1576. 

F a l s e P e r s o n a t i o n . 
Obtaining money bv, punished, § 5212; 

1526. 

F a l s e R e p r e s e n t a t i o n s . 
Action for, founded on contract, n., 

§ 4169; 1203. 

F a l s e S t a t e m e n t s . 
By insurance companies, prohibited, 

§§ 1725-1728; 432. 
To obtain liquors, penalty for, § 2420; 

636. 
In procuring transportation of liquors, 

§ 2411; 630. 
In certificate of limited partnership, 

§ 3337; 872. 

F a l s e W e i g h t s a n d M e a s u r e s . 
Use of, punished, § 5442; 1577. 

F a l s e l y A s s u m i n g t o b e a n Officer. 
Punishment for, §§ 5270, 5271; 1541. 

F a m i l y . 
W h a t deemed under exemption law, 

§ 4298; 1250. 
under provisions as to homestead, 

§ 3164; 802. 
Homestead of, exempt, § 8163; 801. 
Sale of property for maintenance of upon 

abandonment by husband or wife, 
§3398; 884. 

Liability of husband or wife for expenses 
of, § 3405; 887. 

Of insane persons, allowance out of estate 
for support of, § 3467; 910. 

Desertion of by husband; wife to prose
cute or defend actions in case of, §3769; 
1006. 

Service of notice by leaving copy with 
member of, § 3808; 1023. 

Property exempt to head of, § 4297; 1248. 
W h o is head of, as to exemptions, n., 

§4297; 1248. 
F a r e . 

Rates of, see TRANSPORTATION. 
F a s t D r i v i n g . 

City has power to prevent and punish, 
§615 ; 141. 

Over bridge, penalty for, § 1516; 386. 
Punishment for, § 5437; 1574. 

F a t h e r . 
May be compelled to support poor person, 

§2117; 556. 
Of illegitimate child, question as to who 

is may be determined in proceeding to 
compel support, § 2119; 556. 

Is entitled to control of minor, n., § 3431; 
899. 

Has no authori ty to sell real estate of 
minor, n., §3448; 906. 

Intemperate or vicious, guardianship of 
children of, § 3492; 913. 

Of illegitimate children, inheritance by 
and irom, §§ 3671, 3673; 960. 

May bring action for injury or death of 
child, § 3761; 1004. 

Original notice to be served on, in action 
against minor, § 3819; 1029. 
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Federal Courts. 
Removal of causes to, by foreign corpora

tions, prohibited, § 1643; 410. 
by foreign mutua l benefit association, 

§ 1773; 445. 
Lien and satisfaction of judgments in, 

§§4093-4095; 1181. 
Proceedings by mandamus in, n., § 4609; 

1373. 
Jurisdiction of, over marit ime torts, n . , 

§ 4681; 1398. 
Authentication of records of, § 4963; 1403. 

Fees. 
Allowed commissioners in other states, 

§ 357: 84. 
Allowed by law to officers given salaries, 

must be turned over, § 814; 202. 
Of physician attending inquest, § 503; 

119. 
Unclaimed, to be paid into treasury, 

§ 5038; 1482, and § 5091; 1493. 
county treasurer to report, § 5092: 

1494. 
To be paid by insurance companies, § 1716; 

429. 
To be paid bv life insurance companies, 

§1757; 442." 
For copies of records, etc., taxed as costs, 

§4146; 1196. 
Of officers, etc., taxation of aa costs, 

§4152; 1196. 
Of garnishees, §4208; 1221. 
Of witness, to be tendered in advance, 

§4935; 1458. 
unclaimed, paying over, §§ 5093, 5093; 

1494. 
Of county attorney, taxed against defend

ant, §5038; 1479. 
Of fence-viewers, how paid, § 5084; 1491. 
Of witnesses, party paying entitled to re

ceive, § 5094; 1494. 
Of witnesses tor defense in criminal cases, 

how paid, §5095; 1494. 
Of clerk of supreme court, §5036; 1478. 

execution for, § 5037; 1479. 
O F OFFICERS: 

To be paid when services are rendered, 
§ 5117; 1498. 

Contract in relation to, void, n. , 
§5120; 1499. 

Payable in advance, § 5123; 1499. 
Payable by state or county, to be paid 

wdien account rendered, § 5123; 
1499. 

To be reported and accounted for, 
§§ 5030, 5037, 5074; 1480. 

Table of, to be kept posted, § 5119; 
1499. 

Extort ing or receiving illegal, punished, 
§ 5258; 1539. 

Failure to pay over, false entries as to, 
appropriation of, punished, §§ 5278-
5280; 1542. 

Of officers, to be reported to supervisors, 
§ 5281; 1543. 

See, also, COMPENSATION. 

F e e - b i l l . 
To have force of execution, § 5122; 1499. 
Issuance of, n., § 4145; 1195. 

F e e - b o o k . 
To be kept by clerk of court, § 258; 57. 

F e e - s i m p l e D e e d . 
Form for, § 3145; 796. 

Feeble-minded Children. 
Inst i tut ion for, §§ 2709-2722; 692. 

Felony. 
Conviction of, in practicing medicine, cer

tificate revoked for, § 2552; 665. 
Conviction of, cause for divorce, § 3414; 

891. 
Witness may be asked as to previous con

viction of, § 4898; 1444. 
Assault wi th in tent to commit, punished, 

§ 5175; 1515. 
Compounding of, punished, §§ 5259, 5260; 

1539. 
Defined, §§ 5484, 5485: 1588. 
Presence of defendant necessary on ar

ra ignment for, § 5713; 1635. 
Defendant mus t be present on trial for, 

§5736; 1641. 
Bail upon indic tment before conviction, 

in case of, § 5982; 1705. 
Prosecution for, not barred by dismissal 

of previous action, § 6017; 1713. 
Only triable upon indictment, Const., ar t . 

1, § 11; 1806. 

Female. 
Insane, confinement of, §§ 2195, 2202; 570. 
Time of majori ty of, § 3428 ; 898. 
Unmarr ied, m a y sue for her own seduc

tion, §3760; 1004. 
Rape upon, seducing, etc., punished, 

§§5160-5167; 1509. 
Enticing to house of ill-fame, punished, 

§ 5325; 1553. 
Separate apar tments for, in jails and pris

ons, §§6126, 6127; 1731. 
Depar tment for, in penitentiary a t Ana-

mosa, § 6214; 1745. 

F e n c e - v i e w e r s . 
Township trustees deemed, § 532; 124. 
To decide controversy as to fences, §§ 2333-

2336: 594. 
Compensation of, § 5084; 1491. 

F e n c e s . 
Obstructing highway, removal of, § 1507; 

383. 
May be built in h ighway to protect hedge, 

§ 1513; 385. 
To be constructed by rai lway companies, 

§§1973, 1978; 501.* 
Part i t ion, when defective; liability for, 

§2252; 582. 
du ty to mainta in , how enforced, 

§§ 2322-2339; 594. 
W h a t legal, § 2340; 598. 
Where stock is restrained from runn ing a t 

large, § 2341; 598. 
Division hedges, § 2343; 598. 
About school-houses, not to be of barb 

wire, §§ 2839-2841; 717. 
Maliciously breaking down or injuring, 

punished, § 5289; 1545. 

F e r r i e s . 
License for, from board of supervisors, 

§ 402, IT 8; 95. 
City council m a y license, § 728; 186. 
Franchises of, how taxed, § 1274; 291. 
License for; rates, §§1527-1537: 388. 
May be established by rai lway, § 1550; 

891. 
F e r r i e s a n d T o l l - b r i d g e s . 

Joint provisions as to, §§ 1585-1546; 389. 
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F i c t i o n s . 
I n pleading, abolished, § 3850; 1042. 

F i d e l i t y C o m p a n y . 
May be received as surety, §§ 339-333; 79. 
Organization of, § 1695; 421. 

F i e l d - n o t e s . 
Of county surveyor, recording, etc., of, 

§ 505; 119. 
Of original survey, § 506; 119. 
Of county surveyor, recorded, § 510; 120. 
Of highway, to be filed, § 1423; 364. 

to be recorded, § 1439: 369. 
proceedings for resurvey, when lost, 

§§1454-1458; 373. 
Receivable as evidence, § 4952; 1463. 
Fees for copy of, § 5076; 1489. 

F i g h t i n g . 
Constituting affray, punishment for, 

§5431; 1574. 

F i g u r e s . 
Taken as part of the language, § 49, TJ 32; 

12. 
F i l i n g of P l e a d i n g . 

Time for, §§ 8841-3849; 1040. 
En t ry of, en apjiearance docket, §3849; 

1042. 
essential, § 281 ; 60. 

F i n d e r of L o s t G o o d s . 
Duties of, §§ 234'.-2358; 599. 

F i n d i n g a n d A p p r o p r i a t i n g . 
Bv person knowing the owner, punish

ment lor, § 5213; 1527. 
F i n d i n g of I n d i c t m e n t . 

Concurrence of twelve grand jurors nec
essary ; indorsement by foreman, §5694; 
1619. 

Name of private prosecutor to be indorsed, 
to whom costs may be taxed, § 5675; 
1620. 

Names of witnesses to be indorsed and 
minutes of evidence returned, § 5676; 
1620. 

Minutes may be used before another grand 
jury, § 5677; 1621. 

Presentation and filing, § 5679; 1621. 
F i n d i n g of F a c t s . 

By court, when to be made, effect of, 
§ 3950; 1100. 

By jury, §§ 4014-4016; 1135. 
By referee, §§ 4028, 4029; 1139. 
As to matters in abatement, § 4058; 1166. 
Not necessary to secure review on appeal, 

§4399; 1286. 
J u d g m e n t in supreme court upon, n.. 

§ 4424 ; 1302. 
F i n e s . 

For contempt of general assembly, §§ 18, 
19; 3. 

For violation of city ordinances, §§ 660-
665; 167. 

clerk of superior court to account for, 
§ 776; 195. 

For absence or misconduct of members of 
Iowa National Guard, § 1585; 397. 

Collected from school officers; disposition 
of, §2905; 731. 

To go into school fund, § 2994; 748. 
Action for recovery of, where to be 

brought, §3784; 1010. 
Disposition of; action for, §§ 4606-4608; 

1373. 

F i n e s — continued. 
To go to school fund, § 2994; 748, and 

§ 4606; 1873. 
Failure to pay over; false entries as to; 

appropriation of; punishment, §§ 5278-
5280; 1542. 

Collected, to be reported to supervisors, 
§ 5281 ; 1543. 

Judgments for, made liens, § 6007; 1711. 
Stay of execution upon judgment for, 

§ 6008; 1711. 
Excessive, shall not be imposed, Cons t , 

art. 1, § 17; 1808. 
Remission of, by governor, Const., a r t 4, 

§ 16; 1827. 
See, also, PENALTY. 

Fire . 
Regulations as to, in cities, § 616; 142. 

in cities of first class, § 818; 202. 
by board of public works, § 895: 217. 

Caused by operation of railway, liability 
for damages from, § 1972 ; 501. 

Giving false alarm of, punished, § 2438; 
639. 

Stealing dur ing progress of, punished, 
§ 5211; 1526. 

Setting to building, boat, etc., §§ 5184, 
5185; 1517. 

Setting out, §§ 5188, 5189; 1517. 
Fire-arms. 

Discharge of near stock, punished, § 5201: 
1521. 

Sale of to minors, prohibited, §§ 5384, 
5383; 1586. 

Fi r e Companies. 
City council may establish and organize, 

§723; 183. 
In cities under special charter, § 920; 221. 
Members of, exempt from military duty, 

poll tax and ju ry service, §§ 2432-2435; 
638. 

Destruction or removal of apparatus of, 
punished, §§2486, 2437; 689. 

Apparatus of, malicious injury to. § 5286; 
1544. 

F i r e - e s c a p e s . 
Cities may require, § 734; 187. 
Regulations by board of public works, 

§ 897; 217. 
F i r e - w o r k s . 

Power of cities to prohibit, § 730; 187. 
F i r e Insurance Companies. See INSUR

ANCE COMPANIES. 
Fi r e Limits . 

May be established by city, § 616; 142. 
F i r e m e n . 

Exempt from mil i tary duty , poll tax and 
jury service, §§ 2432-2435; 638. 

F i r m Maine. 
Of limited partnership, § 3342; 872. 

F i r s t Day of J a n u a r y . See NEW YEAR'S 
DAY. 

Fiscal Term. 
Of state, when to end, § 138; 25. 

F i s h . 
Belonging to owners of premises, penalty 

and damages for catching, §2803; 591. 
Catching certain fish at certain times un

lawful; penalty. §§ 2304-2306; 591. 
Obstructing free nassage of, punished, 

§§ 2310, 2311; 592. 
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F i s h — continued. ' 
Appointment and duties of fish commis

sioner, §§ 2807-2309; 592. 
Construction of fish-ways, §§ 3316-3318; 

593. 
Catching of, upon premises of another, 

except with hook and line, punished, 
§ 5405; 1569. 

Obstructing Dassage of, or catching with 
net, punished, §§ 5403, 5404; 1569. 

Preservation of, in lakes, spearing pro
hibited, §§ 5406-5411; 1569. 

F i s h C o m m i s s i o n e r . 
Report of, § 122; 25. 
Appointment, duty, salary of, §§ 2307-

2309; 592. 
F i s h - d a m s . 

Across outlets of lakes, §§ 2319-2321; 593. 
F i x t u r e s . 

Chattel mortgage upon, n., § 3094; 768. 
Mechanic's lien for, § 3311; 858. 

H*1 fl>"7c S G G C L 

Weight 'of per bushel, § 3225; 825. 
F l o u r . 

Cheating in weight of, § 5460; 1581. 
F o o d . 

Adulteration of, punished, §§ 5364-5368; 
1562. 

F o o t . 
Length and subdivision of, § 8214; 824. 

F o o t - w a y . 
Right of, not acquired by adverse use, 

§ 3208; 822. 
F o r c i b l e E n t r y a n d D e t a i n e r . 

Action ol, §§ 4860-4874; 1432. 
Appeal or writ of error in, suspends execu

tion, § 4873; 1435. 
F o r e c l o s u r e . 

Of mechanic's lien, n., § 3320; 868. 
O F MORTGAGE : 

To be by equitable proceedings, § 3714; 
968. 

Parties to proceeding for, n. , § 3752; 
999. 

Place of bringing action for, § 3783; 
1009. 

Service by publication in action for, 
§3823; 1029. 

Action for, is notice to the world, n., 
§3834; 1087. 

Trial term in actions for, § 3952, n., 
§ 3949, 1101. 

Reference in actions for, n., § 4023; 
1138. 

Redemption from sales under, n., 
§4831: 1262. 

Upon personal property, §§ 4543-4554; 
1856. 

Upon real property, §§ 4555-4566:1357. 
O F DEEDS OF TRUST, §§ 4554, 4553; 1357. 
O F TITLE BOND, §§ 4565, 4566; 1365. 
Or VENDOR'S LIEN, §§ 4585, 4566; 1365. 

F o r e i g n C o r p o r a t i o n s . 
Provisions as to, §§ 1641-1845: 410. 

F o r e i g n I n s u r a n c e C o m p a n i e s . 
Requirements of, § 1707 ; 426. 

F o r e i g n L a n g u a g e . 
Instruction in, m common schools, § 2878; 

725. 
Instrument in, how set out in pleading, 

n., § 3854; 1049. 

F o r e i g n E a i l w a y C o r p o r a t i o n s . 
Powers granted to, § 1978: 511. 

F o r e i g n e r s . 
Proper ty r ights of, §§ 3073, 3080; 763, and 

Const., art . 1, § 2 2 ; 1816. 
F o r e m a n of G r a n d J u r y . 

Appoin tment and oath ot, § 5650; 1615. 
Has power to administer oaths, § 5657; 

1616. 
To indorse indic tment and present to 

court. §§5674, 5679; 1619. 
F o r e m a n of J u r y . 

To be chosen, and sign verdict, § 4010; 
1131. 

F o r e m a n of n e w s p a p e r . 
May make proof of publication of notice, 

§ 3825 ; f 033. 
F o r f e i t u r e . 

Of t ax voted in aid of bridge over bound
ary river, § 754; 190. 

Of tax voted in aid of railways, § 2088; 
549. 

Of corporate franchise on account of 
fraud, §1624; 406. 

• on account of non-user, § 1629; 407. 
In case of usury, § 3256; 835. 
Action for recovery of, where brought, 

§ 3784; 1010. 
For waste, j udgmen t of, § 4569; 1369. 
Of office, action in case of, § 4581; 1370. 
Of r ights of corporation or letters patent , 

action to enforce, § 4381; 1370. 
Disposition of; actions for, §§ 4606-4608; 

1373. 
Of bail or deposit money, §§ 5994-5998; 

1708. 
Remission of, by governor, Const., art . 4, 

§ 16; 1827. 
F o r g e r y . 

Counterfeiting brand of inspector of 
lumber, deemed, § 3249; 829. 

Defined; punishment for, §§ 5223-5241; 
1531. 

Indic tment for, wha t sufficient, § 5698; 
1633.. 

F o r m . 
For t a x deed, § 1381; 343. 
For deed or mortgage, § 3145; 796. 
Of pleading, to be corrected on motion, 

§3912; 1083. 
Of executions, §§ 4258-4281; 1236. 

F o r m s of A c t i o n s a n d P l e a d i n g s . 
Abolished, §3850; 1042. 

F o r m e r C o n v i c t i o n o r A c q u i t t a l . 
In one county having jurisdiction, bars 

prosecution in another, § 5548; 1597. 
Order sotting aside indictment is not, 

§ 5729; 1640. 
Plea of, how entered, §§ 5744, 5745; 1642. 
Bars second prosecution, when, §§ 5749-

5751; 1643, and Cons t , art. 1, § 12; 
1807. 

Order of trial upon plea of, § 5807; 1658. 
Order dismissing action deemed, when, 

§ 6017; 713. 
F o u r t h of J u l y . 

Regarded as holiday as to negotiable 
paper, § 3271: 842. 

Appearance not required on, § 3832; 1034. 
Depositions cannot be required to be taken 

upon, §4973; 1466. 
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F r a n c h i s e s . 
Of toll-bridge, how procured, etc.,§§1517-

1524; 386. 
For ferry, how obtained, conditions, 

§§1527-1534; 388. 
For ferry and toll-bridge, sale of, §§ 1543, 

1544; 390. 
Of corporations, forfeited for fraud, 

§ 1624 ; 406. 
forfeited for non-user, § 1629; 407. 

How levied on and sold, § 1636; 409. 
Person unlawfully holding, action against, 

§4581; 1370. 
F r a u d . 

Of officer at t ax sale, n., § 1370; 328. 
will defeat tax deed, § 1382; 344. 

In management of corporation, conse
quences of, §§ 1621-1635; 405. 

Of partner in limited partnership, liability 
for; punishment, § 3348; 872. 

In obtaining divorce, ground for sett ing 
aside decree, n., § 3420; 895. 

Limitation of actions on ground of, § 3734; 
974. 

When action on ground of accrues, § 3735; 
987. 

Must be specially pleaded as a defense, n., 
§ 3925; 1087. 

Answer of debtor in summary proceed
ing not to be used in prosecution for, 
§ 4367; 1272. 

Ground for vacating judgment , § 4383; 
1275. 

Gross fraud or cheat, punished, § 5447; 
1578. 

Upon hotel-keepers, punished, §§ 5468, 
5469; 1583. 

Imprisonment for debt, not allowed ex
cept in case of, Const., art. 1, § 19; 1812. 

F r a u d u l e n t C o n v e r s i o n . 
Requisites of indictment for, § 5702; 1633. 

F r a u d u l e n t C o n v e y a n c e . 
Making of, punished, § 5440; 1577. 
May be called in question in settlement of 

estate, § 3585; 936. 

F r e e d o m of S p e e c h . 
In general assembly, § 11; 2. 
Guarantied, Const., art. 1, § 7; 1800. 

F r e i g h t s . 
Rates for transportation of, see TRANSPOR

TATION. 

F r i v o l o u s A n s w e r . 
W h a t held to be, n., § 3861; 1058. 

F r u i t . 
Destroying and stealing of, punished, 

§§5198, 5199; 1520. 
F u g i t i v e f r o m J u s t i c e . 

Agents to apprehend; expenses; compen
sation, §§5555-5557; 1598. 

Requisition and warrant for, §§ 5558, 5559; 
1599. 

Proceeding before magistrate, §§ 5560-
5566; 1599. 

Expenses of agent, how paid, §§ 5567, 
5568; 1600. 

F u n d s . 
Of insurance companies, how invested, 

§ 1693; 420. 
Of life insurance companies, how invested, 

§§ 1753-1755; 440. 

F u n d s — continued. 
Of State University, how invested, § 2621; 

678. 
In court, how attached, § 4303; 1219. 

F u n d i n g of I n d e b t e d n e s s . 
By counties, §§ 376, 377; 88. 
By counties, cities and towns, §§ 383-388; 

90. 
By cities and towns, §§ 683, 684: 175. 
Of city, §§755-762; 190. 
By school districts or district townships, 

§§ 2965-2973; 744. 
F u n e r a l E x p e n s e s . 

Of soldiers and sailors, §§ 420-422; 104. 
Homestead not liable for, n., § 3183; 814. 
Executors to pay, § 3622; 944. 
Tombstone included in, n. , § 3622; 944. 

G a l l o n . 
Standard, §3219; 824. 

G a m b l i n g . 
Regulation of by city, § 615; 141. 
Not permitted at fairs of agricultural so

cieties, § 1675; 417. 
Keeping house for purpose of, or engag

ing in, punished, §§ 5345-5347; 1557. 
Contracts in furtherance of, void, § 5348; 

1558. 
In options or margins, punished, §§ 5349, 

5350; 1559. 
G a m b l i n g H o u s e . 

Deemed nuisance, § 5472: 1584. 
G a m e . 

Protection of, §§ 5391-5402; 1567. 
G a r d e n . 

Trespassing upon, punished, § 5292; 1546. 
G a r n i s h e e . 

Pleading controverting answer of, need 
not be verified, § 3881; 1070. 

Notice to, §§ 4200, 4204, 4206; 1215. 
Proceedings revived by or against heirs or 

representatives of, § 4203; 1319. 
Questions propounded to, §§ 4205, 4207; 

1219. 
Fees and mileage of, § 4208; 1221. 
Failure of to appear, §§ 4209, 4210; 1221. 
May deliver to sheriff money or property 

due defendant, § 4211; 1222. 
Issue joined upon answer of, § 4212; 1222. 
J u d g m e n t against, §§4213-4217; 1223. 
Appeal in proceedings against, § 4218; 

1226. 
G a r n i s h m e n t . 

Priority of mechanic's lien over, § 3317; 
865. 

Pleading controverting answer, need not 
be verified. §3881; 1070. 

As mode of at tachment , § 4181; 1210. 
At tachment by, creates no lien, n., §4181; 

1210. 
H o w effected; notice to principal defend

ant before judgment against garnishee, 
§4200; 1215. 

Sheriff, constable or judgment debtor m a y 
be garnished, § 4201; 1218. 

Mode of proceedings, judgment , appeal, 
§§4204-4218; 1219. 

To be shown in re tu rn of at tachment , 
§4235; 1230. 

Under execution, §§4276, 4277; 1243. 
after affirmance in supreme court, 

rule 67; p . xlvii. 
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G a r n i s h m e n t — continued. 
In proceedings before a justice, §§ 4856, 

4857; 1432. 
See, in general, ATTACHMENT AND G A R 

NISHMENT. 
Gas . 

City may regulate price of, § 725: 183. 
Mains, board of public works may super

intend laying of, § 896; 217. 
Connections, city may regulate price of, 

§725; 183. 
may be required to be made before 

improvement of streets, § 739; 187. 

G a s "Works. 
City may establish and maintain, §§ 639-

646; 161. 

G e n e r a l A s s e m b l y . 
General provisions as to, §§ 5-31; 2. 
Compensation of members and officers of, 

§ 1 3 ; 3. 
Journals of, §§ 137-133; 28. 

as evidence of submission of constitu
tional amendment , n., § 35; 5. 

Submission of constitutional amendments 
by, §§59-63; 14. 

Election of state printer and binder by, 
§115 ; 24. 

Print ing and binding for, § 119; 25. 
Appointment and control of officers a n d ' 

janitors by, § 142; 30. 
Stationery for, § 158; 33. 
May call upon county officers for informa

tion, §§ 514, 515; 120. 
Election of members of, §§ 1032, 1033; 

246. 
Certificates of election of member of, 

§§ 1105-1111; 260. 
Abstract and canvass of votes for, §§ 1109, 

1110; 261. 
Oath of members of, § 1137; 264. 
Contesting election of member of, §§ 1196-

1202; 275. 
May take depositions or examine witnesses 

in contested election of member, § 1202; 
275. 

Selection of committee by, to t ry con
tested election of governor, §§ 1207, 
1208; 276. 

Resignation of members of, to whom 
made, § 1254; 283. 

Special election to fill vacancies in, §§ 1261, 
1262; 284. 

Notice of vacancy in, § 1562; 284. 
Control of over corporation, § 1640; 410. 
Election of trustees of Hospitals for the In

sane bv, members of not eligible as, 
§2170; "565. 

at Clarinda, § 2184; 568. 
Election of board of regents of university 

by, §2610; 676. 
Members of not eligible to office of re

gent of university, § 2625; 679. 
Election of board of trustees of State Ag

ricultural College by, members not 
eligible, § 2631; 680. 

Election of trustees of Soldiers' Orphans' 
Home by, members of not eligible, 
§§2681, 2683: 689. 

Election of trustees of Insti tution for 
Feeble-minded Children by, § 2710; 692. 

Election of trustees of State Industr ial 
School b y ; members of not eligible, 
§2725; 695. 

n e r a l A s s e m b l y — continued. 
Election of trustees for College for t h e 

Blind by, members of not eligible, 
§§ 2751, 2752; 699. 

Election of trustees of Inst i tut ion for t h e 
Deaf and Dumb by, § 2781; 703. 

Election of trustees of State Normal 
School by, §2674; 688. 

Members of not required to appear in 
civil action dur ing session, § 3833: 1034. 

May direct proceedings in quo warranto, 
§4583; 1371. 

Bribery of members of, punished, §§ 5345-
5247; 1537. 

Impeachment by, §§ 5931-5953; 1691. 
Compensation of members whilst s i t t ing 

for impeachment, § 5947; 1692. 
Not to make laws respecting religion, 

Cons t , art. 1, § 3 : 1799. 
Not to g ran t special priviliges or immuni 

ties, Cons t , art. 1, § 6; 1799. 
May authorize trial by ju ry of less n u m b e r 

t h a n twelve, Cons t , art . 1, § 9; 1801. 
Legislative author i ty of state vested in, 

Cons t , a r t 3, § 1; 1818. 
Sessions of, Cons t , ar t . 3, § 2; 1819. 

special, Const., a r t . 4, § 1 1 ; 1826. 
special laws passed at, when to t ake 

effect, Const., art . 3. § 26; 1822. 
special, compensation of members a t , 

Const., art . 3, § 25; 1822. 
Election and eligibility of representatives 

and senators in, Const., art. 3, §§ 3-6; 
1819. 

Classification and eligibility of senators in, 
Cons t , art . 3, §§5 , 6; 1820. 

Each house to choose officers and judge 
of qualifications of members ; contested 
elections in, Const., art. 8, § 7 ; 1820. 

Quorum; at tendance of members com
pelled, Cons t , art . 3, § 8; 1820. 

Adjournment of houses of; j ou rna l ; pro
ceedings; punishment or expulsion of 
members ; general powers, Const., art. 
3, § 9; 1820. 

Members of privileged from arrest, Const., 
art . 3, § 11 : 1820. 

Vacancy in either house, how filled, 
Cons t , art . 3, § 12; 1820. 

Doors to be open, C o n s t , art . 3, § 13; 
1820. 

Neither house to adjourn without consent 
of the other, Cons t , art . 3, § 14; 1820. 

Methods of passing bills by, Const., ar t . 3, 
§§15-17; 1820. 

Impeachment proceedings in, Const., a r t . 
3, §§ 19,20; 1821. 

Member of not eligible t o office created 
or increased in emoluments dur ing his 
term, Cons t , art . 3, § 2 1 ; 1821. 

Persons holding office not eligible as 
members of, Const., art . 3, § 22; 1821. 

Compensation of members of, Cons t , ar t . 
3, § 25; 1832. 

Acts of, when to take effect, Const., ar t . 
3, § 26; 1823. 

Not to gran t divorce, Cons t , art . 3, § 27; 
1822. 

Not to pass local or special laws, C o n s t , 
a r t 3, § 3 0 ; 1823. 

Oath of members of, Const., ar t . 3, § 32; 
1825. 

To cause census to be taken, Const., a r t . 
3, § 3 3 ; 1825. 
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G e n e r a l A s s e m b l y — continued. 
Apport ionment; max imum number of 

members of, Cons t , art. 3, §§ 34, 35; 
1825. 

Elections by to be viva voce, Const., art . 3, 
§ 38; 1825. 

Election of governor and lieutenant-gov
ernor by, Const., art . 4. § 4 ; 1826. 

To determine contested elections of gov
ernor and lieutenant-governor, Const., 
art. 4, § 5 ; 1830. 

Ext ra sessions of Const., art. 4, § 11; 1836. 
Adjournment of, by governor, in case of 

disagreement Const., art. 4, § 13; 1837. 
Pardon or commutat ion of sentence of 

persons convicted of treason by, Const., 
art. 4, § 16; 1827. 

Reorganization of judicial district and 
change of number of judges by, Const., 
a r t 5, § 10; 1881. 

To provide general system of practice, 
Cons t , art. 5, § 14; 1832. 

To provide general laws for organization 
of corporations, Const., art. 8, § 1; 
1833. 

Not to grant exclusive privileges, Const., 
a r t 8, § 1 2 ; 1835. 

May make or repeal laws for creation of 
corporations, Cons t , art . 8, § 12; 1835. 

Control and management of school and 
university funds and lands by, Cons t , 
art . 9, ch. 2, §§ 1-5; 1837. 

Proposal of, and action upon, amend
ments to constitution, Const , art. 10, 
§ 1; 1838. 

Location of public lands by, Const., art . 
11, § 7 ; 1841. 

To pass laws to carry constitution into 
effect, Cons t , art . 12, § 1; 1841. 

Districts for election of members of, 
pp. 1751-1753. 

See, also, LEGISLATURE. 

G e n e r a l D e n i a l . 
Does not put in issue existence of cor

poration, n., § 3924; 1086. 

G e n e r a l E l e c t i o n . 
When held, Const., art . 2, § 7; 1817. 
Provisions as to, see ELECTIONS, §§ 1064-

1081; 254. 
Depositions not to be taken upon day of, 

§ 4973; 1466. 

G e n e r a l I s s u e . 
Does not exist under our system of plead

ing, § 3850; 1042, and n., § 3861; 1058. 

G e n u i n e n e s s o f S i g n a t u r e . See SIGNA
TURE. 

G e o l o g i c a l S u r v e y . 
Specimens of, to belong to university, 

§ 2620; 678. 

G e r m a n . 
Teaching of, in common schools, § 2878; 

725. 

G i r l s ' D e p a r t m e n t . 
Of State Industrial School, §§ 2747-2749; 

699. 

G l a n d e r s . 
Animal having, to be killed, § 2283; 588, 

and § 5414; 1570. 
• punishment for bringing into state, 

§ 5413; 1570. 

G l u c o s e . 
Adulteration of syrup or sugar with, pro

hibited, § 5367; 1563. 
Goats . 

To be restrained from runn ing a t large, 
§2249: 580. 

G o l d . 
Contract for loan of at higher rate than 

market value, usurious, n., § 3255; 832. 
G o o d s . 

Possession of, when recently stolen, evi
dence of larceny, n., § 5208; 1522. 

Receiving of, when stolen, punished, 
§5217; 1539. 

Removal of from custody of officer, pun
ished, §§ 5221, 5232; 1530. 

Kinds or species of to be alleged in actions 
for injuries to, § 3933; 1089. 

G o o d C h a r a c t e r . 
Reasonable doubt of guilt may be raised 

by proof of, n., § 5813; 1659. 
See, also, CHARACTER. 

G o o d T i m e o f P r i s o n e r s . 
Classification of, §§ 6209, 6210; 1745. 

G o o s e b e r r i e s . 
Weight of per bushel, § 3325; 825. 

G o v e r n m e n t . 
Inst i tuted for protection, security and 

benefit of people, Const., art. 1, § 2; 
1799. 

G o v e r n m e n t o f I o w a . 
Powers of, how divided, Const., art, 3, 

§ 1; 1817. 
G o v e r n m e n t S u r v e y . 

Record of, transcribed, § 3146; 797. 
Description of property by, in pleading, 

§ 3933; 1089. 

G o v e r n o r . 
May convene general assembly elsewhere 

than at seat of government, when, § 5; 2. 
Canvassing the vote for, by joint conven

tion, § 30; 4. 
Approval and re turn of bills by, §§ 32-

34; 5. 
O F F I C E , DUTIES, ETC., OF, §§ 64-69; 16. 
Patents to lands to be signed by, § 101; 22. 
May release lands to United States or quit

claim to proper person, §§ 105, 106; 22. 
To appoint and remove custodian of pub

lic buildings, §§ 137, 138; 30. 
Office of, to be furnished with fuel, furni

ture, stationery, etc., §§ 156, 158; 33. 
Shall cause inspection to be made of books, 

etc., of s tate treasurer, § 167; 35. 
Shall cause public documents to be 

printed, § 124; 26. 
Reports of officers, boards, etc., to, 

§ 122; 25. 
Publication of message and address of, 

§§ 125, 126; 26. 
May appoint or revoke c o m m i s s i » of no

tary public, § 345; 82. 
May appoint commissioners in other states, 

§354; 83. 
May administer oaths, § 364; 85. 
May call upon county officers for informa

tion, §§ 514, 515; 120. 
To be member of executive council, 

§ 147; 32. 
To publish s tatement of change of class of 

cities, §696 ; 177. 



INDEX. 1969 

G o v e r n o r — continued. 
To issue proclamation in general election, 

§§ 1024, 1026; 245. 
When to be elected, § 1027; 246. 
To cause state officers-elect to be notified, 

§ 1120; 262. 
To issue certificate of election to presiden

tial electors, §1130; 263. 
To notify person elected to fill vacancy in 

office of presidential elector, § 1132; 264. 
Oath of office of, § 1136; 264. 
Bonds of state officers to be approved by, 

§1145; 267. 
When to qualify, § 1151; 269. 
Method of contesting election of, §§ 1203-

1211; 275. 
May appoint commission to examine books 

of state officers, and suspend officer 
guilty of defalcation, §§ 1231-1235; 279. 

May require giving of new bonds, § 1244; 
281. 

Resignation of, to whom made, § 1254; 
283. 

May call special election to fill vacancy in 
office of member in congress or general 
assembly, § 1261; 284. 

May call out militia, §§ 1557, 1558; 392. 
As commander-in-chief of militia, powers, 

§§ 1597-1599; 398. 
May cause property to be condemned for 

buildings or improvements of state in
stitutions, §§ 1945, 1946 ; 493. 

To appoint fish commissioner, § 2307; 592. 
state veterinary «urgeon, § 2294; 590. 
state mine inspectors, § 2449; 641. 
commissioners of pharmacy, § 2525; 

657. 
members of state board of health, 

§2558; 666. 
inspector of passenger boats, § 2498; 

653. 
state dairy commissioner, § 2513: 

655. 
board of dental examiners, § 2586; 

661. 
director of weather service, § 2445; 

640. 
of commissioners of Soldiers' Home, 

§ 2786; 704. 
and remove state inspector of oil, 

§§2483,2494; 649. 
and remove commissioner of labor 

statistics, §§ 2440, 2442; 638. 
To be president of board of regents of 

university, § 2609; 676. 
To fill vacancies in trustees of Industr ial 

School, § 2725; 695. 
in trustees of College for the Blind, 

§2768; 701. 
To appoint state librarian, § 3053: 760. 
To be trustee of state library, § 3046; 759. 
To appoint curators of State Historical 

Society, § 3066; 761. 
To appoint superintendent of weights and 

measures, §"3228; 826. 
May direct commencement of proceedings 

in quo warranto, § 4583; 1371. 
Salary of, § 5006; 1475. 
War ran t of, for execution of sentence of 

death, §§ 5132-5150 , 1505. 
May call out military force to enable 

sheriff to execute process, § 5532; 1594. 
May issue requisition for fugitive from 

justice, §§ 5555, 5559; 1598. 

V O L . II —124 

G o v e r n o r — continued. 
May remit fines and forfeitures, and g r a n t 

pardons, §§6110-6112; 1727. 
Duties of in connection with pen i ten t ia ry ; 

compensation for, §§6199-6204; 1743. 
Approval or veto of bills by, Const., ar t . 3, 

§ 1 6 ; 1820. 
To issue writ of election to fill vacancy in 

general assembly, Cons t , art . 3, § 12; 
1820. 

Liable to impeachment, Cons t , art . 3, § 20; 
1821. 

General powers, duties, etc., of, Const., 
ar t . 4 ; 1826. 

Shall be commander-in-chief of mili t ia, 
Const., art . 4, § 7 ; 1826. 

Shall include proposition to amend consti
tu t ion in proclamation of election, 
§§59-63; 14. 

Grace. 
On notes and bills, §§ 3268-3270; 841. 

Grade of Streets . See STREETS. 

G r a d e d Schools. 
Establishment of, § 2835; 717. 

G r a d u a t e s . 
Of law depar tment of university, admi t t ed 

to practice, § 283; 64. 
G r a i n . 

Provisions as to sale and transfer of by 
warehouse receipt, §§ 3360-3363; 874. 

Swindling in sale of, § 5459; 1581. 
G r a n d A r m y of t h e R e p u b l i c . 

Unlawful ly wearing badge of, § 5461; 
1582. 

G r a n d J u r o r s . 
Number of, Cons t , art . 5, § 15; 1832. 
Not to be questioned for action, § 5669; 

1618. 
G r a n d J u r y . 

May be summoned at special t e rm, § 211; 
44. 

To appear at second te rm wi thout sum
mons, § 321; 77. 

Action of, not to be questioned on habeas 
corpus, § 4732; 1404. 

Fai lure to testify before, punishable as 
contempt, § 4741; 1407. 

Selecting, summoning and impanel ing; 
calling and filling panel, §§ 5638-5640; 
1611. 

Challenges to, §§ 5641-5649; 1613. 
Foreman of, §5650; 1615. 
Oath of; chai ge of court t o ; discharge of, 

§§5651-5654; 1615. 
Powers and duties of in finding indict

ment , §§ 5655-5673; 1616. 
Clerk of, appointment, compensation and 

duties of, § 5658; 1616. 
Disclosure of jiroceedings or test imony by, 

§§5667, 5668; 1618. 
Re-submission of case to, § 5677; 1621. 
W h a t offenses triable upon indictment by, 

Cons t , ar t . 1, § 11; 1806. 
Number of left to legislative regulat ion, 

n., Cons t , art. 1, § ' l l ; 1806. 
Provisions as to number of, or tr ial wi th

out, Const. , art . 5, § 15; 1832. 
G r a n d c h i l d r e n . 

Liability of, for support of grandparents , 
§2118, 556. 

Inheri tance by, § 3658; 958. 



1970 INDEX. 

«Grandparents. 
Liai dity of, for support of grandchildren. 

b 2118; 556. 
G r a n g e s of P a t r o n s of H u s b a n d r y . 

Associations for the incorporation of, 
§ 1649; 413. 

G r a n t of A g r i c u l t u r a l L a n d s . 
Reserving rent, not valid for longer period 

than twenty years, Const., art . 1, § 24; 
1816. 

And see LAND GRANTS. 
G r a p e s . 

v\ eight of per bushel, § 3225; 825. 
G r a s s S e e d . 

Weight of per bushel, § 3225; 825. 
G r e a t B o d i l y I n j u r y . 

Assault with intent to commit, punished, 
§5174; 1514. 

G r o s s F r a u d . 
Punishment for, §5447; 1578. 

G r o u n d s of D e m u r r e r . 
W h a t a re ; how specified, §§ 3854, 3855; 

1049. 
G u a r a n t y . 

Wha t constitutes, § 3265; 841. 
G u a r a n t o r . 

Notice necessary to charge, § 3266; 841. 
Action against, § 3267; 841. 

G u a r a n t y . 
Ins t rument of, is assignable, n., § 3260; 

839. 
G u a r d i a n . 

Appointment and approval of bonds and 
reports of by clerk, § 245; 54. 

by clerk in vacation, § 3513; 918. 
Approval of bonds of by clerk, § 3515; 

918. 
Examinat ion of sufficiency of bonds of, 

§3516; 918. 
Deposit of funds by, on final report and 

discharge, §§ 342-344; 81. 
in savings bank, § 1802; 453. 

Reports of, how made, rules I I I , I V ; 
p. Iviii. 

Notice of application for discharge of, 
rule V I I ; p. Iviii. 

To list property of ward, §"1376; 392. 
Redemption by from tax sale, § 1877; 333. 
To control interest of ward as to establish

ment of highways, § 1441; 369. 
To settle damages for taking property for 

works of internal improvement, § 1910; 
483. 

To be appointed for soldiers' orphans, 
§2698; 691. 

Provisions as to suit by surety not appli
cable fo bond of, § 3288; 848. 

May tiring or defend action for ward, 
§§ 3770-3776; 1006. 

Service of original notice on, §§ 3819, 
3820; 1029. 

Requisites of answer by. § 3862; 1062. 
Not required to verify pleadings § 3881; 

1070. 
O F MINORS: 

May act in relation to walls in com
mon, § 3205; 822. 

May be " o w n e r " under mechanic's 
lien law, § 3318; 867. 

May consent to marriage of ward, 
§ 3382; 879. 

G u a r d i a n — continued. 
O F MINORS — continued. 

Recovery by, for services of ward, 
§ 3431 ; 899. 

Appointment, powers, duties, compen
sation, §§ 3432-3447; 900. 

Sale of property by, §§ 3448-3456: 906. 
Of insane, husband or wife, proceedings 

for conveyance by, § 3408; 889. 
Foreign, appointment, bond, powers, etc , 

of, §§3457-3462; 909. 
copy of appointment and qualification 

of, § 3571; 932. 
release of judgments by, § 3572; 932. 

Of property of non-resident idiot or luna
tic, appointment of, § 3444; 905. 

Of drunkards, spendthrifts and lunatics, 
appointment, powers, etc., of, §§ 3463-
3470; 909. 

To be notified of proceedings against an 
apprentice, § 3485 ; 912. 

May be appointed for children of intem
perate or vicious parents, § 3492; 913. 

Complete record of sale of real estate by, 
to be kept, § 3697: 965. 

May sue in his own name, § 3749; 996. 
Capacity of, how pleaded, §§ 3923, 3924; 

1086. 
Liability of, for waste, § 4568; 1369. 
Of lunatic, competency of witnesses in 

actions against, § 4889; 1438. 
G u a r d i a n A d L i t e m . 

Appointment of, §§ 3771-3773; 1006. 
G u a r d i a n s h i p . 

Of minors, §§ 3432-3462; 900. 
Of drunkards, spendthrifts and lunatics, 

§§ 3468-3470; 909. 
Of children by Home for the Friendless, 

§ 3507; 915. 
Jurisdiction as to, § 3509; 916. 
Blank letters of, p . lix. 

G u a r d s . 
Of penitentiary, appointment, qualifica

tion, term of office, §§ 6155, 6156; 1737. 
G u i d e - b o a r d s . 

To be erected by supervisors, § 1508; 384. 
G u i l t y a n d M o t G u i l t y . 

Pleas of, §§ 5744-5748; 1642. 
G u n p o w d e r . 

City ma37 regulate transportation and 
keeping of, § 615; 141. 

• may make regulations as to maga
zines for, § 725; 183. 

Regulation of manufacture of, §5471; 1584. 
H a b e a s C o r p u s . 

Persons confined as insane entitled to writ 
of, § 2247; 580. 

In case of child surrendered to Home for 
the Friendless. § 3506; 915. 

Appeal from order or judgment in, § 4393; 
1283. 

Petit ion and allowance of writ, §§ 4698-
4708; 1400. 

Service of writ, §§ 4709-4717; 1402. 
Precept, §§ 4718-4721; 1403. 
Appearance, a t tachment , pleadings, 

§§ 4722-4731; 1408. 
W h a t may be tried, §§ 4731, 4732; 1404. 
Discharge, commitment , bail, §§ 4733, 

4735; ""1405. 
Restraint of defendant during t r ia l ; waiver 

of presence, §§ 4736, 4737; 1405. 
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H a b e a s C o r p u s — continued. 
Disobedience to order of discharge, pun

ished, §4738; 1406. 
Papers to be filed in clerk's office, § 4739; 

1406. 
Wri t not to be suspended or refused, 

Const , a r t 1, § 13; 1808. 
H a i l I n s u r a n c e C o m p a n i e s . 

Mutual, provisions as to, § 1707; 426. 
H a l f B u s h e l . 

Standard, § 3221; 824. 
H a n d w r i t i n g . 

Evidence as to, § 4905; 1446. 
H a n g i n g . 

Method of executing sentence of death by, 
§§ 5132-5150; 1505. 

H a r b o r - m a s t e r . 
Election or appointment of, § 727; 185. 

H a r d L a b o r . 
Confinement of vagrants at, §§ 5527, 5528; 

1594. 
Imprisonment at, §§ 6136-6143; 1733. 

H e a d of F a m i l y . 
Property of, exempt from execution, 

§4297; 1248. 
W h o is, as to exemptions, n., § 4297; 1248. 
See, also, FAMILY. 

H e a l t h . 
Offenses against, see PUBLIC H E A L T H . 
See, also, BOARD OF H E A L T H . 

Hedges. 
On line of highway, § 1513; 385. 
Division, §§ 2843. 2344; 598. 
Maliciously cut t ing down or injuring, 

punished, §5289; 1545. 
Heirs. 

Listing of property belonging to, for tax
ation, § 1278; 293. 

Of non-resident aliens, r ights of as to real 
property, § 3073; 763. 

Not protected by recording laws, but pur
chasers from, are, n., § 3112; 779. 

Take homestead of ancestor free from 
debts, n., §3183; 814. 

Rights of, in property, upon failure to take 
out administration, n., § 3568; 931. 

Executor to take charge of real property 
of, §§ 3606-3608: 940. 

Minor, t ax on real property of to be paid 
bv administrator, § 3609; 940. 

Rules of descent as to, §§ 3657-3663; 957. 
Of deceased child, inheritance by, § 3858; 

958. 
Effect of advancement to, § 3663; 959. 
Of deceased patentee, title to vest in, 

§ 3664; 959. 
Action against, for proportionate 

amounts, §§ 3690, 3691; 964. 
Specific performance may be enforced 

against, n., § 8692; 964. 
May be defendants in action against exec

utor for specific performance, § 3693; 
964. 

List of, to be furnished by executor, 
§3696; 965. 

Execution against property in hands of, 
§4259; 1237. 

Of deceased plaintiff, revivor of judg
ment in favor of, §§ 4359-4363; 1270. 

Recovery by, for injury to inheritance, 
§4574; 1369. 

H e m p S e e d . 
Weie-ht of per bushel. § 3225; 825. 

T T a -p f~J £i -v* ̂  

Lien of for charges, §§ 3372, 3373; 877. 
H e r e d i t a m e n t s . 

Incorporeal, how described in petit ion for 
injury to, §3933; 1089. 

H i g h S c h o o l s . 
See COUNTY H I G H SCHOOLS, §§ 2803-

2818; 708. 
H i g h w a y C r o s s i n g s . 

To be maintained by railways, §§ 1930--
1932, 1971; 489. 

Liability of railways for stock killed at , n . , 
§1972; 501. 

See, also, CROSSINGS. 
H i g h w a y s . 

Include bridges, § 49, If 5; 10. 
Through two or more counties, appoint

ment of commissioners to lay out, § 402, 
IT 13; 95. 

Power ot supervisors to lav out, al ter or 
discontinue, § 402, Ti\ 16." 17; 95. 

Establishment of along streams to avoid 
bridging, §§ 404, 405; 101. 

Use of bridge fund for improvement of, 
§ 413; 103. 

Voting special tax to aid in construct ion 
of, § 430; 107. 

In cities: 
Improvement of at the expense of ad

jacent projierty, § 630; 155. 
Labor upon, § 667; 169. 
Powers of board of public works wi th 

refeience to improvement of, §§ 889-
894; 216. 

In city or town, control of, §§ 1442, 
1443: 370. 

Leading to city, appropriation for, § 668; 
169. 

Property occupied for, not taxable to 
owner of adjacent property, § 1285; 294. 

Jurisdiction over, § 1410; 361. 
W i d t h of, § 1411; 362. 
PROCEEDINGS TO ESTABLISH; petition and 

bond, §§ 1412, 1413; 362. 
Appointment and duty of commissioner, 

§§ 1414-1425; 363. 
Notice; action of auditor, §§ 1426-1429; 

365. 
Damages claimed, §§ 1430-1435; 366. 
Final action, §§ 1436-1438: 367. 
Opening of, §§ 1439, 1440 : 369. 
Rights of minors and lunatics, how pro-

tected, § 1411; 369. 
Streets of cities and towns deemed a par t 

of, §§ 1442, 1443; 370. 
Across lands of state institutions, § 1444; 

370. 
I n two or more counties, §§ 1445,1446; 370. 
By consent, §§ 1447, 1448; 370. 
Appeals, §§ 1449, 1453; 370. 
Lost field-notes, resurvey, §§ 1454-1-156; 

373 
Plat-book of, §§1457, 1458; 374. 
Construction of sidewalks upon, §§ 1459, 

1460; 374. 
W O R K I N G O F : 

Highway tax, §§ 1404-1466; 375. 
Levy and collection of taxes for, 

method of expenditure of, §§ 1467-
1482; 376. 

And see H I G H W A Y TAX. 



1972 I N D E X 

H i g h w a y s — continued. 
W O R K I N G OF — continued. 

Duties of township clerk, §§ 1484-1488; 
378. 

Qualification and duties of supervisor, 
§§1491-1512; 380. 

Injury of frees in, § 1503; 382. 
Firemen exempt from, § 2432; 638. 

Planting hedges upon line of. § 1513; 385. 
Persons meeting on, to turn to right, 

§ 1514; 385. 
Defective, liability of supervisor for, 

§ 1504; 383. 
Bridges deemed part of, § 1515; 386. 
Location of ditches in, § 1864; 487. 
Right to lay drains across, § 1888; 472. 
Outlet of drains upon, § 1883; 471. 
Use of, by company making wakr-powei 

improvements, § 1900; 471. 
Crossing of by railways, §§ 1930-1935; 489. 

company to make cattle-guards and 
crossings, and erect signs, § 1971; 499. 

Right of way for street railways over, 
§§ 1917, 1918; 493. 

Telegraphs may be erected upon, §§2103, 
2104; 553. 

For access t o school-houses, taxes to pro
cure, §2823; 712. 

appropnation of contingent fund for, 
§2863; 723. 

Use of, following dedication, presumed 
adverse, n.. § 3206; 823. 

W h a t constitutes adverse possession of, 
against public or owner, n., § 3781; 974. 

Between two counties, action for offense 
committed on; where brought, § 3784; 
1010. 

Private action for obstruction of, n., 
§4567; 1866. 

Damage for taking t imber for repair of, 
§4572; 1389. 

Injunction against opening of, n., § 4822; 
1379. 

Fees of persons laying out or changing, 
§5101; 1495. 

Obstructing or injuring, punished, § 5.387; 
1544. ' , 

Breaking up, obstructing or injuring, 
punished, § 5301; 1517. 

Rac.ng or fast driving upon, punished, 
§5437; 1574. 

Obstruction of, deemed nuisance, g 5470; 
1583. 

Obstruction of, to be inquired into by 
grand jury, § 5661; 1617. 

Evidence of obstruction by railway com
pany, § 5a55; 1699. 

Local or special laws relating to, not al
lowed, Const., a r t 3, § 30, 1833. 

Highway Districts. 
Trustees to divide township into, § 1984; 

3/5. 
Consolidation of, and levy and expendi

ture of taxes in, §§ 1469-1482; 377. 

Highway Supervisors. 
'fcrm ot office of, when to commence, 

§ 1023; 245. 
Election of, § 1041 ; 247. 
Metiiod of. voting LOT, §§1082, 1083; 250. 
To york streets in unincorporated towns, 

§ 1442; 870. 
Qualification, powers and duties of, 

§§ 1491-1313; 880. 

H i g h w a y S u p e r v i s o r s — continued. 
Construction of drains across highway by, 

§§1880-1890; 470. 
Liability of for injury from defective 

highway, § 1504: 383. 
Mandamus against, to compel removal of 

obstruction, n., §4609; 1373. 
Resistance to, in removing obstruction, is-

not resistance to process, n., § 5268; 
1541. 

Allowing Canada thistles to mature on 
highway, punished, § 5422; 1572. 

Highway Tax. 
In cities, collection of. § 667; 169. 

what property subject to, § 617 ; 176. 
In cities under special charter, § 935; 223. 
Payable in certificate of labor performed, 

§ 1336; 313. 
Townshiptrustees to levy, § 1464; 375. 
May be required to bo paid in money, how 

expended, £§ 1470-1478; 377. 
Notice of, § 1494; 380. 
How expended, §§ 1495, 1496; 380. 

Historical Society. 
Report of, § 122; 25. 

Historical Works. 
Receivable in evidence, § 4903; 1448. 

H o g . 
Is domestic animal, n., § 5285; 1544. 

H o g C h o l e r a . 
Traffic in swine dying from, prohibited, 

§§5415-5417; 1571. 
Hogshead. 

Measure of contents of, § 3220; 824. 
Holidays. 

What constitute, as to paper falling due 
on, § 3271; 843. 

Appearance to civil actions not required 
upon, §3832; 1034. 

Depositions not required to be taken upon, 
§4973; 1466. 

H o m e s for t h e F r i e n d l e s s . 
Powers of as to children, §§ 3503-3508; 

915. 
H o m e s t e a d . 

Taxation of, § 1271; 286. 
Liability of for taxes, § 1358; 325, and 

§ 3186; 805. 
Exempt from judicial sale, § 3163; 801. 
Widow or widov/er entitled to, § 3164; 

802. 
Conveyance or incumbrance of, § 3165; 

802." 
Liability of to mechanics' liens, § 3166; 805. 
Liable for prior debts, § 3167; 805. 
May be made liable by written contract, 

§ 3168; 807. 
Must embrace the house; extent of, 

§§3169-3172; 808. 
Selection; p la t t ing; change of, §§ 3173-

3176; 811. 
Proceedings to settle controversies as to 

liability "or extent of, §§ 3177-3181; 813. 
Disposition of upon death of owner, 

§§3182-3183; 814. 
Husband or wife cannot remove the other 

or the children from, § 3408; 888. 
Judgment for alimony c m n o l be enforced 

aga ins t n., §8420; 835. 
Not exempt l.-om a t tachment for alimony, 

n.. §3418, 891. 
May not he disposed of by will, § 3522; 919. 
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H o m e s t e a d — continued. 
Not liable for expenses of last sickness, n. , 

§3622; 944. 
May be set off as part of distributive 

share of widow, § 3645; 953. 
May be procured by widow out of pro

ceeds of real property of husband, 
§ 3655; 955. 

Lien of judgment does not at tach to, n., 
§4089: 1177. 

Purchased with pension money, exemp
tion of, § 4306; 1253. 

Hops. 
Standard size of boxes for, § 3337; 826. 
Transportation or cultivation of diseased 

roots, punished, §§ 5420, 5421; 1571. 
H o r s e - r a c i n g . 

Punished, §5437; 1574. 
A t agricultural fairs, not illegal, n., § 1670; 

416. 
H o r s e - t h i e v e s . 

Associations for detection of, incorporated, 
§ 1649; 412. 

H o r s e s h a v i n g D i s e a s e . 
Bringing ot within state, or permitt ing to 

run at large, punished, § 5418; 1570. 
Found at large, may be killed, § 2283: 588, 

and §5414; 1570. 

H o r t i c u l t u r a l S o c i e t i e s . 
Duration and dissolution of, § 1620; 405. 
See STATE HORTICULTURAL SOCIETY. 

H o s p i t a l for t h e I n s a n e . 
Location and government of. §§ 2170-

2188; 565. 
At Ciarinda, §§ 2182-2188; 567. 
Admission to, §§ 2192-2195; 569. 
Admission to and discharge from, §§ 2205-

2210; 572. 
Expenses of t rea tment in, §§ 2216-2220; 

574. 
Discrimination in receipt of patients in, 

§ 2221; 575. 
Escape of patients from, § 2222; 575. 
Discharge of pat ients from, §§ 2223-2225; 

576. 
Compensation for keeping patients in, 

§ 2226; 576. 
Amounts duo from counties to be certi

fied; t ax to pav; actions for, §§ 2227-
2231; 576. 

Expenses and fees of superintendent as 
witness, § 2232: 577. 

Superintendent to affix seal, § 2233; 577. 
Blanks, regulations. §§ 2234, 2235; 577. 
Liability of estates of patients for t reat

m e n t § 2236; 577. 
Idiots not to be admitted to, §2237; 578. 
Visiting commit tee: 

See VISITING COMMITTEE. 
Report of, § 122; 25. 
Appointment, powers and duties of, 

§ 2238; 578. 
Let ters to and from patients, §§ 2289-

2241; 578. 
Inquest upon body of inmate, § 2242; 

579. 
Commission to inquire as to illegal con

finement in, §§ 2245, 2246; 579. 
Inmates entitled to habeas corpus, § 2247; 

580. 
Neglect of duty as to insane, deemed mis

demeanor, § 2248; 580. 

H o s p i t a l fo r t h e I n s a n e — continued. 
Service of notice upon person confined in, 

§§ 3814, 3820, 3821; 1026. 
Commitment of insane prisoners to , 

§§ 6033-6026; 1714. 

H o t e l K e e p e r s . 
Liability of, for money and valuables , 

§3374; 878. 
Lien of, for charges, § 8875; 878. 
Frauds upon, punished, §§ 5468, 5469; 

1583. 

H o u s e of C o r r e c t i o n . 
May be established by city council, § 804; 

200. 

H o u s e of R e f u g e . 
May be established by city council, § 804; 

200. 
Board of directors may apprentice inmates 

of, §§805, 806; 200. 

H o u s e o f B e p r e s e n t a t i v e s of G e n e r a l 
A s s e m b l y . 

Organization of, §§ 6-10; 2. 
Compensation of members and officers of, 

§ 12; 2. 
Election of members of, § 1032; 246. 
F inding of impeachment by, §§ 5931, 5982; 

1691. 
Members of, to be chosen, C o n s t , ar t . 3, 

§ 3: 1819. 
To have power of impeachment, Const., 

art. 3, § 19; 1821. 
Limitation of number and appor t ionment 

of members of, Const., a r t 8, § 35; 
182,5. 

See, also, GENERAL ASSEMBLY. 

H o u s e s . 
Numbering of, in cities, § 732; 187. 
• in cities under special charter , § 937; 

228. 
H o u s e s of I l l - f a m e . 

May be suppressed by city or town, § 615; 
141. 

Keeping of, punished, § 5322; 1552. 
Lease of building used for, void, § 5323; 

1553. 
Leasing of building for purpose of, pun

ished, §5324; 1553. 
Ent ic ing vir tuous female to, punished, 

§5325; 1553. 
Resorting to for prostitution, § 5326; 1534. 
Evidence in prosecution for keeping, 

§ 5327; 1554. 
Deemed nuisance, § 5472; 1584. 
Keepers of deemed vagrants , § 5512; 1592. 

H o u s e h o l d e r . 
Who is, appraisement by, § 4329; 1260. 

H u n d r e d W e i g h t . 
Weight of, § 3218: 824. 

H u n g a r i a n G r a s s S e e d . 
Weight of per bushel, § 8225; 825. 

H u s b a n d . 
Responsible for marriage re turn, § 3390; 

881. 
Is, as mat ter of law, head of family, a., 

§ 3393; 881. _ 
Not liable for injuries committed by wife 

§ 3398; 882. 
Not entitled to personal property of de

ceased wife exempo from execution, n., 
§ 3575; 933. 
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H u s b a n d — continued. 
Share of in real property of deceased 

wife, §3644; 950. 
Not to be joined in action bv or against 

wife, § 3767 ; 1006. 
May prosecute or defend action for wife, 

§"§3768, 3769; 1006. 
H u s b a n d a n d "Wife. 

Conveyances and covenants by, §§ 3107, 
3108*; 776. 

Musr join in conveyance of homestead, 
§ 3165: 802. 

Separate property-rights of, §§ 3393-3406; 
881. 

Liability of for family expenses, § 3405; 
887. 

Rights of, upon division of property by 
partition, § 4339; 1355. 

Not competent witnesses in actions by or 
against executor, § 4889; 1438. 

Competency of as witnesses for or against 
each other, § 4891; 1441. 

Not to be examined as to privileged com
munications between them, § 4892; 
1442. 

Testimony of as co-defendants in crim
inal case, n., §5954; 1693. 

H u s b a n d o r W i f e . 
Exemption of homestead of, §3163; 801. 
Survivor to occupy homestead, §§ 3182, 

* 3183; 814. 
Cannot be removed from homestead by 

the other without consent, § 3406; 888. 
Proceedings by for conveyance ot prop

erty upon the insanity of the other, 
§§8407-3410; 888. 

Proceedings by, for divorce, §§ 3411-3421; 
889. 

Share of survivor in property of the other 
when deceased, § 3644; 950. 

Setting off distributive share of, §§ 3645-
3655; 953. 

Share of, not affected by will, § 3658: 956. 
Rules of inheritance by, §§ 8659, 8662; 

958. 
Must commence prosecution for adultery, 

§ 5317; 1550. 
I d i o c y . 

Cause for annulling marriage, § 3422; 897. 
I d i o t . 

Meaning of t e r m ; not to be admitted to 
hospital for the insane, § 2237; 578. 

Guardianship of, §§ 3463-3470; 909. 
Not entitled to vote, Const., art, 2, § 5; 

1817. 
Admi-s'ble to Institution for Feeble-

mmdod Children, § 2720; 694. 
I l l e g a l "Voting. See OFFENSES AGAINST 

SUFFRAGE, §§ 5302-5316; 1548. 
I l l e g i t i m a t e C h i l d r e n . 

Question as to who is father of, m a y be 
determined in proceedings to compel 
supnort, § 2119; 556. 

Become legitimate by marriage of parents, 
§ 3891; 881. 

Of husband, as affecting r ight to divorce, 
§3415: 893. 

Of void marriage, § 3425; 898. 
Inheri tance by and from, §§ 3670-3673; 

961. 
Recognition of, § 3671; 961. 
Proceedings against putative father of, 

§§ 6113-6120; 1728. 

I l l - f a m e , H o u s e of. See HOUSES OF I L L -
FAME. 

I l l u m i n a t i n g O i l s . 
Regulation of sale of, §§ 2483-2496; 619. 

I m p e a c h m e n t . 
Board of managers to present articles and 

conduct, § 5941; 1692. 
How found and tried, §§ 5931-5953; 1691. 
Subpoenas in case of, § 5968; 1702. 
Who liable to ; judgment , Const., a r t 3 

§§19,20; 1821. 

I m p e a c h m e n t of W i t n e s s . 
By proof of moral character. § 4899; 1444. 
In criminal cases, n., § 5954; 1693. 

I m p o t e n e y . 
Cause of annulling marriage, § 3422; 897. 
Children of marriage annulled on account 

of, illegitimate, § 8425; 898. 

I m p r i s o n m e n t . 
By general assembly, for contempt, §§ 19, 

20; 3. 
To enforce mandates of supreme court, 

§ 4430; 1326. 
Illegal release from, by habeas corpus, 

§§4698-4739; 1400. 
Unlawful, punishment for, § 5168; 1513. 
Different terms of, how served, n., § 5893; 

1683. 
Unti l fine paid, extent of, § 5894; 16S3. 
In pursuance of judgment , §§ 5897-5902; 

1684. 
Time of, during appeal, to be taken ac

count of in sentence, § 5930; 1691. 
At hard labor, §6136; 1733. 
For debt, not allowed, Cons t , art. 1, § 19; 

1812. 
For violation of liquor laws, extent of, 

§§ 2381, 2384, 2388, 614. 

I m p r o v e d S t o c k b r e e d e r s ' A s s o c i a t i o n . 
See STOCKBREEDERS' ASSOCIATION. 

I m p r o v e m e n t s . 
Bv occujiyingclaimants: 

Compensation for. §§ 3151-3162; 798. 
Removal of, §3162; 800. 

Internal , mechanic's hen upon, §§ 8811, 
3313; 858. 

Made by grantee, widow cannot claim 
dower in, n., § 3641; 950. 

May be set off against damages in action 
to recover real property, §4492; 1846. 

Of streets in cities, §'§ 82*4-837 ; 203. 
I n a u g u r a l A d d r e s s o f G o v e r n o r . 

P u n t i n g and distribution of, §§ 125, 126; 
28. 

I n c e s t . 
Defined and punished, § 5351; 1560. 

I n c o r p o r a t e d T o w n s . 
Provisions applicable to, §§698-707; 178. 
Use ot public squares in, for school pur

poses, §§ 1003, 1004; 239. 
See, also, CITIES AND INCORPORATED 

TOWNS. 
I n c o r p o r a t i o n o f C i t i e s a r i d T o w n s . 

Proceedings for. §§ 569-573; 130. 
Special acts for, prohibited, Const., a r t , 

3, § 80 ; 1823. 
I n c u m b e n t . 

Who deemed, in contested election, § 1159; 
271. 
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Incumbrance Book. 
To be kept by clerk of court, § 258; 57. 
Entries of at tachments upon in superior 

courts, § 769; 193. 
Entrance in, of order as to property of ab

sconding parent, § 2132; 557. 
Recording notices of actions affecting real 

property in. § 3835; 1038. 
E'l try of levy of at tachment in, §4247; 

1234. 

incumbrances. 
Upon homestead, how executed, § 3165; 

802. 
Priority of mechanics' liens over, § 3317; 

865. 
Upon lands of decedent, payment of by 

administrator, § 3632; 947. 
Proceedings as to in partit ion, §§ 4518-

4533; 1352. 

I n c u m b r a n c e r s . 
Protected against mechanics' liens, § 3814; 

860. 

Indebtedness. 
Of corporations, limitation of to be fixed 

by articles, §1611; 402. 
s tatement of to be kept posted, § 1627; 

406. 
Continuously accruing, constitutes current 

account, n., §3736; 988. 
Due the state, a t tachment for, §§ 4230-

4234; 1229. 
Of political and municipal corporations, 

limit of, Const , ar t . 11, § 3 ; 1839. 
Of state, see STATE INDEBTEDNESS. 
Refunding, see REFUNDING INDEBTEDNESS. 

I n d e m n i f y i n g B o n d . 
Officer levying execution may require, 

when, § 4280; 1244. 
How given, § 4281; 1245. 
Officer may refuse to levy upon or hold 

property unless given, §4282; 1245. 
Action upon, the only remedy, § 4283; 

1245. 
Provisions as to , applicable to justices' 

courts, § 4285; 1245. 
In cases of at tachment , §§ 4195-4199; 

1214. 

I n d e n t u r e of A p p r e n t i c e s h i p . 
Execution of, §§ 3472, 8475, 3476; 911. 

I n d e p e n d e n t D i s t r i c t s . 
To be deemed school districts, § 2819; 710. 
Division of assets and liabilities in case of 

formation or change of, § 2821; 711. 
Corporate name of. § 2822; 712. 
Board of district township not to have 

jurisdiction over, § 2911; 733. 
Miscellaneous provisions applicable to, in 

common with district townships, 
§§ 2876-3879: 735, and §§3905-2918; 731. 

Formation of, §§ 2919-2923; 735. 
Organization, §§ 2924-2927 ; 736. 
School-house t ax in, § 2933; 738. 
Annua l meetings of, § 2935; 738. 
Elections in, §§ 2936-3941; 739. 

t ime of opening and closing polls at , 
§ 2908; 732. 

Boundaries; change, §§ 3920, 2921; 735, 
and § 2932; 738, and § 2943; 740. 

May be organized as district township, 
§2944; 740. 

Consolidation of, §§ 2945-2947; 740. 

I n d e p e n d e n t D i s t r i c t s — continued. 
Statements of receiots and expendi tures 

published, §2948; 741. 
Township districts consolidated in to , 

§2949; 741. 
Formation of into district townships, 

§§ 2950-2955; 742. 
Subdivision of, §§ 2956-2960; 742. 
May issue bonds, §§ 2961-2963; 743. 
Fund ing of bonded indebtedness of, 

§§2968-2973; 744. 
School orders of, d raw interest, § 2964; 744. 
Fund ing judgments of, §§ 2965-2967; 744. 
Industr ia l expositions in schools of, 

§§2975-2980; 745. 
May condemn property for school-house 

sites, §§2981-2984; 746. 
Action against, for debts of district town

ship, n., §3755; 1001. 
Board of directors: 

General powers and duties, §§ 2843-
2849; 718. 

May dismiss or suspend pupils, § 2850; 
720. 

Election of, § 2923; 736. 
Levy of school tax by, § 2925; 737. 
Shall publish accounts, § 2948; 741. 

Index. 
To printed acts of general assembly, prep

aration of, § 39 ; 6. 
To journals of senate and house, § 182; 28. 
To record books, kept by clerk of distr ict 

court, § 2 5 8 ; 57. 
To records of instruments affecting per

sonal property, § 3095; 773. 
To records of real estate. § 3114; 787. 
Book to be kept by auditor, §§ 3121, 3125; 

790. 
To homestead book, § 3174; 812. 

Indians. 
Sale of intoxicating liquors to , punished, 

§ 5381; 1565. 

I n d i c t m e n t . 
For illegal sale of liquors, m a y allege dif

ferent violations, § 2381; 614. 
For using building for keeping and sale of 

liquors, n., § 2384; 617. 
Under liquor law, requisites of, § 2406; 626, 
For offenses punishable as contempt , 

§4749; 1409. 
W h a t sufficient: 

In case of murder , n., § 5128; 1501. 
I n case of seduction, n., § 5166; 1511. 
I n case of threats to extort, n. , § 5170; 

1513. 
I n case of an assault wi th in ten t t o 

commit an offense, n., § 5171; 1513. 
I n case of assault and battery, n., 

§ 5177; 1515. 
In case of burning barn , n. , § 5183; 

1517. 
I n case of breaking and entering, n . , 

§5190; 1518. 
I n case of selling or concealing mor t 

gaged property, n., § 5196; 1520. 
In case of larceny of money or notes , 

n . , § 5 2 0 8 ; 1522. 
In case of perjury, n . , § 5242; 153$. 
I n case of keeping gambling-houses, 

n., §5345; 1557. 
In case of false pretenses, n. , § 5439; 

1576. 
In case of conspiracy, n., § 5453; 1579. 
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I n d i c t m e n t — continued. 
When deemed found, § 5554; 1598. 
Upon what evidence found, §§ 5656, 5666; 

1616. 
Finding and presentment of, §§ 5674-5679; 

1619. 
Proceedings when held insufficient, § 5677; 

1621. 
Form and requisites of, §§5680-5702; 1622. 
Process upon, §§ 5703-5711; 1634. 
May be pleaded to, in answer to arraign

ment , §5721; 1636. 
Setting aside of, §§ 5722-5729: 1637. 
Mode oi trial on, §§ 5732-5736; 1640. 
Demurrer to, grounds of, form and trial 

of. §§5737-5743; 1041. 
Pleas to, §§ 5744-5752; 1642. 
Trial of issue of fact in. see trial of issue 

of fact on indictment, §§ 5804-5836; 1654. 
Joint or separate, convictions or acquittals 

under, §5822; 1666. 
Bail on, how given, §§ 5980-5984; 1704. 
Dismissal of, §§ 6011-6017; 1712. 
W h a t offenses triable upon, Const., art . 1, 

§ 11; 1806. 
Legislature may prescribe form and ele

ments of, n., Const., art. 1, § 11 ; 1806. 
To be in name of state, Const., ar t . 5, § 8; 

1831. 
I n d o r s e e . 

Action of against guarantor , § 3267; 841. 
I n d o r s e m e n t . 

Of notes and bills, effect of, §§ 3258-3260; 
838. 

Of non-negotiable instrument , equivalent 
to new note, n., § 3260; 839. 

In full by one not a party to instrument 
makes him indorser, n., § 8265; 841. 

In blank, constitutes guaranty , when, 
§3265; 841. 

On written instrument, s ignature to 
deemed genuine unless denied under 
oath, § 3937; 1090. 

Upon executions, § 4263; 1238. 
Of renewal of execution by j ustice, §§ 4821, 

4823; 1423. 
I n d o r s e r . 

Of notes and bills: 
Action against, § 3259; 839. 
Notice of demand, § 3270; 842. 
How notified, § 3272; 842. 

I n d u s t r i a l E x p o s i t i o n s i n S c h o o l s . 
May be held, §§ 2975-2980; 745. 

I n d u s t r i a l S c h o o l s . See STATE INDUSTRIAL 
SCHOOLS, §§2723-2750; 695. 

I n f a n t . 
In womb, not a human being, n „ § 5128; 

1501, 
See MINOR. 

I n f e c t e d P e r s o n . 
Removal and care of by state board of 

health, §§ 2578-2580; 670. 
Transportation of, prohibited, § 5360; 1562. 

I n f i r m a r y . 
City council m a y establish, § 803; 200. 

I n f o r m a t i o n . 
' Denial of, in answer, § 3861; 1058. 

• as to genuineness of signature, § 3937; 
1091. 

Answers to interrogatories may be upon; 
how specified and verified, §§ 3903, 3904; 
1081. 

I n f o r m a t i o n s . 
For violation of city ordinances, trial is* 

to be by jury , § 666; 169. 
For search-warrant for liquors, § 2401; 623. 
Under liquor law, may allege any number 

of violations, § 2381; 614. 
requisites of, § 2406 ; 626. 

For violation of two-mile-limit liquor act , 
§ 2427; 637. 

Before justices of the peace in criminal 
cases, §§ 6059-6063; 1719. 

W h a t offenses triable upon, Const., art. 1, 
§ 11; 1806. 

See PRELIMINARY INFORMATIONS. 

I n h a b i t a n t s of C o u n t y . 
Prejudice of, ground for change of place 

of trial, §§ 3795, 3797; 1014. 

I n h e r i t a n c e . 
Words of, not necessary to create estate in 

fee-simple, § 3100; 774. 
Right of adopted child as to, § 3501; 914. 
Rules of, §§ 3657-3663: 957. 
By children of the half blood, n., § 3661; 

958. 
By and from illegitimate children, §§ 3670-

3678; 961. 
Recovery tor injury to, by waste or tres

pass, §4573; 1369. 

I n h u m a n T r e a t m e n t . 
As ground of divorce, § 3414; 891. 

I n j u n c t i o n . 
Against life insurance company, § 1746; 

439. 
To enforce obedience fo orders of railroad 

commissioners, § 2047 ; 529. 
To restrain illegal manufacture of liquors, 

and violation of, § 2384; 617, and § 2387; 
620. 

temporary, §2386; 620, and § 2397; 
622. 

Staying commencement of action stops 
runn ing of statute of limitations, § 3746; 
993. 

To stay execution in favor of heirs or per
sonal representatives, §4363; 1271. 

In proceedings to vacate or modify judg
ment, §4390; 1280. 

Appeal from order allowing or refusing, 
§§4393-4395; 1283. 

To contest foreclosure of chattel mortgage, 
§4553; 1357. 

Against continuance of nuisance, § 4567; 
1366. 

May be granted in proceedings for man
damus, §4M6: 1377. 

GRANTING OF, §§4022-4634; 1379. 
Temporary, §§ 4623-4825; 1383. 

notice of application for, §§ 4626, 
4627; 1385. 

refusal of, conclusive, § 4628; 1385. 
motion to dissolve, § 4629; 1383. 
order for, § 4630; 1385. 
bond for, §§ 4631-4633; 1385. 
opportunity to defendant to show 

cause. §4634; 1387. 
VACATION OF, §§4635-4638; 1387. 
VIOLATION OF, §§4639-4648; 1389. 

I n j u r i e s . 
To employees, liability of railways for, 

§2002; 515. 
To wife, r ight of action for, n., § 3402; 

885. 
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I n j u r i e s — continued. 
To person or reputation, limitation of ac

tion for, §3734; 974. 
To property, limitation of action for, 

§3734; 974. 
To child, who may sue for, § 3761; 1004. 
To real property, place of bringing action 

for, §§3781, 3782; 1009. 
To person or character, pleadings in ac

tion for need not be verified, § 3881; 
1070. 

To person, character or property, miti
gating circumstances to be set up in an
swer to petition for, § 3888; 1071. 

To goods or chattels, what alleged in ac
tion for, § 3932; 1089. 

To real property or incorporeal heredita
ments, requisites of petition in action 
for, §3933; 1089. 

To property, recovery for by purchaser a t 
execution sale, § 4356; 1270. 

To fruit or ornamental trees, punished, 
§ 5200; 1521. 

To property by riot, § 5436; 1574. 
Inns. 

Equal privileges in, §§ 5386, 5387; 1566. 
Inn-keepers. 

Liability and lien of, §§ 3374, 8375; 878. 
Inquest. 

By coroner, §§ 487-503; 117. 
In case of mysterious death of patient in 

hospital for the insane, § 2242; 579. 
In case of death in coal mine, § 2450; 641. 
Coroner's fee for, § 5075; 1489. 
Fees of physician or surgeon at, § 503; 

119. 
I n s a n e C r i m i n a l s . 

Custody of at Anamosa penitentiary, 
§§ 6225-6234; 1747. 

I n s a n e P e r s o n s . 
Term includes what , § 49, If 6; 10. and 

§2237; 578. 
Redemption by, from t ax sale, § 1377; 333. 
Limitation of action by, for recovery of 

property sold for taxes, § 1388; 353. 
Rights of as to establishment, etc., of 

highways, § 1441; 369. 
Condemnation of property of, § 1828; 459. 
Guardian of, may settle as to damages for 

taking r ight of way for railway, § 1910; 
483. 

Care of, §§ 2170-2248; 565. 
Commissioners of insanity, §§ 2189-2210; 

568. 
Prisoners may be confined in hospital, 

§§2211-2213: 573. 
Cruel t rea tment of, punished, § 2214; 574, 
Not to bo restrained except as provided 

by law, § 2215; 574. 
Expense, t rea tment and discharge of in

sane patients, §§ 2216-2227; 574. 
Collection of insane tax, §§ 2228-2231; 

577. 
General provisions for care of, §§ 2232-

2237; 577. 
Visiting committee of hospital, §§ 2238-

2214; 578. 
Discharge of person illegally restrained, 

§§2245-2248; 579. 
Estates of, liable for their support, § 2236; 

577. 
Limitation of action to question escheat 

extended in favor of, § 8076; 764. 

I n s a n e P e r s o n s — continued. 
Guardianship of, §§ 3463-3470; 909. 
Jurisdiction of court as to estates of, 

§3509; 916. 
Sta tute of limitations extended in favor 

of, §3740; 991. 
Actions by or against, how brough t or 

defended, §§3774-3776: 1007. 
Service of original notice upon, §§ 8820, 

3821; 1029. 
Ans\i er to be filed by guardian for, § 3862; 

1062. 
Vacat ing judgment against, for erroneous 

proceedings, §§4383-4886; 1275. 
Competency of witnesses in action aga ins t 

guardian of, § 4889; 1438. 
Not entitled to vote a t election. Const. , 

art . 2, § 5 ; 1817. 
Hospitals for, see HOSPITALS F O R T H E I N 

SANE. §§2170-2188; 5uo. 
See, also, INSANITY, infra. 

I n s a n e T a x . 
Levy and collection of ,§§ 2227-2231; 576. 

I n s a n i t y . 
Commissioners of, see COMMISSIONERS O F 

INSANITY, §§2189-2210; 568. 
Of husband or wife, proceedings for con

veyance of property in case of, §§ 3407, 
3410; 888. 

Not g iound for divorce, n., § 8414: 891. 
Cause lor annulling mari iage, § 3422; 897. 
Appointment of guardian deemed deter

mination ot, n., § 34d3; 909. 
Fees, etc., in proceedings of commissioners 

of. §5102; 1496. 
Of persons sentenced to death, inquisi

t ion as to, §§ 5132-5150; 1505. 
W h a t sufficient evidence ot to acquit , n. , 

§ 5813; 1659. 
Verdict of acquittal on account of. § 5857; 

1675. 
May be shown as cause against j u d g m e n t , 

§§ 5889, 5890; 1682. 
Of defendant, proceedings to de te rmine 

before trial or al ter conviction, §§ 6018-
6022; 1713. 

Of defendant in criminal actions, proceed
ings in case of, §§ 6024-6026; 1714. 

I n s o l v e n t D e b t o r . 
Assignment of property by, §§ 3292-8308; 

849. 

I n s o l v e n c y . 
Of limited partnership, §§ 3349-3353; 

873. 

I n s p e c t i o n . 
Of accounts of officers, § 167; 35. 
Of steam-boilers and magazines in cities, 

§ 737; 187. 
Of wri t ten instruments , par ty entitled t o , 

§3937; 1090. 
Of original paper in supreme court on ap

peal, how secured, § 4439 ; 1329. 
Of Iowa National Guard, § 1579; 396. 
Of coal mines, §§ 2449-2482: 841. 
Of coal oil, §§ 2483-2496 ; 649 
Of passenger boats, §§ 2497-2502: 652. 
Of lumber and shingles, §§ 8245-8250; 828. 

I n s p e c t o r s . 
Of lumber and shingles, appoin tment , 

qualification, duties, §§ 3245-3248; 828. 
tees of, §5079; 1489. 
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I n s p e c t o r s — continued. 
Of mines, appointment, duties and salary 

of, §§2449-2454; 641. 
examination of, §§ 2468-2471; 646. 
removal of, § 2464; 645. 
report of, §122; 25. 

Of oils, appointment, duties, etc., of, 
§§ 2483-2496; 649. 

report of, § 122; 25. 
Of passenger boats, appointment and 

duties of, §§ 2498-2502; 653. 
Of jails, who to constitute, powers and 

duties, §§6129-6133; 1732. 
Institution for the Deaf and Dumb. 

Public printing and binding given to, 
§116; 24. 

Government of, §§ 2769-2771, 2774; 701. 
Admission to, §§ 2772, 2773; 702. 
Indebtedness not to be created, § 2775; 

702. 
Appropriation, §§ 2776, 2777, 2780; 702. 
Report, § 2778; 702. 
Clothing for pupils, § 2779; 703. 
Election and term of board, § 2781; 703. 
Teachers and officers not to reside in in

stitution, § 2782; 703. 
Labor of inmates, § 2783; 708. 

Institution for Feeble-minded Children. 
General provisions, §§ 2709-2722; 692. 

Instructions of the Court. 
Additional, may be given on Sunday, 

§254; 55. 
I N CIVIL CASES, §§3991-3996; 1113. 

May be taken by the ju ry on retiring, 
n., §4004; 1129. 

Additional, a t request of jury , §§ 4007, 
4008; 1130. 

W h a t sufficient assignment of error 
on, n., § 4437; 1327. 

Justice of the peace cannot give, n., 
§4765; 1414. 

I N CRIMINAL CASES, §§ 5825, 5826: 1666. 
Duty of court to give, n., §5805; 1654. 

Instrument in Writing. 
Constituting power of attorney, may be re

corded ; how revoked, § 3144; 796. 
Affecting homestead, how to be executed, 

§ 3165; 802. 
Assignment of, § 3260; 839. 
Not affected by private seal, § 3289; 848. 
Given for security for public or individual, 

suit on by party to be secured, § 8757; 
1002. 

Suit on, by or against parties thereto, by 
names therein designated, § 3763; 1005. 

Failure to attach copy of to petition, 
ground of demurrer, § 8854; 1049. 

Verification of pleadings by attorney in 
action upon, § 3878; 1069. 

Signature of deemed genuine unless de
nied under oath, § 3937; 1090. 

To be filed in action before justice, § 4781; 
1417. 

Action on in justice's court, § 4788; 1418. 
Wri t ten portion to control printed portion, 

§ 4901; 1445. 
Testimony of subscribing witness not con

clusive as to execution of, § 4904; 1446. 
Not acknowledged, receivable in evidence, 

n., §4909; 1449. 
I n s t r u m e n t of A d o p t i o n . 

Acknowledgment and recording of, 
§§ 3499, 3500; 913. 

Instruments Affecting Real Property. 
Recording of, §§ 3112-3118; 779. 
Ent ry of on transfer book, §§ 3121-3127; 

790. 
Acknowledgment of, §§ 3128-3138; 791. 

legalized, §§ 3139-3143; 795. 
Forms of, §3145: 796. 
Introduction of in evidence, §§ 4909-4912; 

1449. 
I n s t r u m e n t s for Counter fe i t ing . 

Making or having in possession, punished, 
§5230; 1533. 

I n s t r u m e n t s , N e g o t i a b l e . See NEGOTIA
BLE INSTRUMENTS. 

I n s u r a n c e . 
On county buildings, § 402, *[[ 6; 94. 

use of in rebuilding, § 415; 103. 
Of school-houses, § 2836 ; 717. 
Against lightning, hail, etc., § 1723; 430. 
Life, distribution of proceeds of, n., 

§1756; 441, and §3576; 934. 
I n s u r a n c e C o m p a n i e s . 

Dividends by, § 1623; 406. 
Kinds of, § 1695; 421. 
Taxation of, § 1280; 293. 
Formation of, §§ 1685, 1686; 418. 
Capital required, §§ 1687, 1688; 419. 
Directors and officers. §§ 1689-1692; 420. 
Investments, examination of assets, in

surance policies, transfer of stock, 
§§ 1693-1697; 420. 

Capital increased, dividends, real estate, 
§§1698-1700; 422. 

Mutual companies, §§ 1701-1703; 423. 
Annual statements, §§ 1704-1706; 424. 
Foreign companies, § 1707; 426. 
Risks, agents, §§ 1708-1711; 427. 
Examinat ion by auditor, §§ 1712-1715; 

428. 
Fees, §§ 1716, 1717,1719; 429. 
Publication of certificate of auditor, 

§ 1718; 480. 
Publication of statements, §§ 1720, 1721; 

430. 
Mutual and stock plans not to be com

bined, § 1722; 480. 
Mutual associations, reports, fees, etc., of, 

§ 1723; 430. 
Examination of form of policies by au

ditor, §1734; 431. 
Publication of false statements, §§ 1725-

1728; 432. 
Forfeiture of policies, §§ 1729, 1730; 433. 
Cancellation, short rates, § 1731; 433. 
Soliciting agents, applications, policies, 

§§ 1732, 1733; 434. 
Proofs of loss, § 1734; 434. 
L I F E , see L I F E INSURANCE COMPANIES, 

§§ 1735-1783; 435. 
Place of bringing action against, § 3789; 

1012. 
Burning of property with intent to injure 

insurer, punished, § 5187; 1517. 
Sinking or destroying raft, boat or vessel, 

or lading to be sunn: or destroyed, to de
fraud insurer, punished, §§ 5448, 5449; 
1578. 

Making false affidavit or protest by officer 
or owner of vessel to defraud insurer, 
punished, §§ 5450, 5451; 1578. 

I n s u r r e c t i o n . 
Among convicts of penitentiary, suppres

sion of , § 6198; 1743. 
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I n t e n t t o D e f r a u d . 
How stated in an indictment, § 5698; 1633. 

I n t e r c h a n g e . 
Of judges of district courts, §§ 220, 221; 

46. 
Of justices of the peace, § 4879; 1435. 

I n t e r e s t . 
On state warrants , § 87: 20. 
On state bonds, how paid, § 91; 20. 
On county bonds, how paid, § 379; 89. 
On county warrants , § 459; 113. 

to stop after call, § 460; 113. 
Upon school orders, fe§ 2964, 2970; 744. 
On school fund, §§ 3020-3022, 3043: 754. 
R A T E OF, §§ 3253, 3254; 829. 
Taking of higher rate prohibited, § 3255; 

832. 
Forfeiture in action upon contract for ille

gal rate, § 3256; 835. 
Assignee mav recover illegal interest from 

usurer, § 3257; 838. 
On protest of bills of exchange, § 3273; 

842. 
On verdict to clay of judgment entered as 

costs, § 4158; 1197. 
On judgments stayed, § 4286; 1246. 
Rebate of in case of redemption, § 4335; 

1265. 
Rebate of on claims paid on sale under 

foreclosure, § 4561; 1364. 
I n t e r e s t i n S u i t . 

Not to exclude witness, § 4888; 1438. 
What sufficient to disqualify witness in 

action by executor, etc., n., § 4889; 
1438. 

May disqualify vvitness, n., Const., art. 1, 
§ 4 ; 1799. 

I n t e r l i n e a t i o n . 
Amendments to pleadings not to be made 

by, § 3898; 1080. 
I n t e r n a l I m p r o v e m e n t s . 

Occupying claimants upon lands granted 
for, § 8163; 800. 

Mechanics' liens upon, §§ 3311-3313; 858. 
I n t e r n a l R e v e n u e L i c e n s e . 

No detense in prosecution for illegal sale 
of liquors, § 3400: 633. 

I n t e r p l e a d e r . 
In action for recovery of personal prop

erty, §§3777, 3778; 1008. 
I n t e r r o g a t o r i e s . 

May be annexed to pleadings; answers to, 
§§ 3899-3906; 1081. 

Submitted to jury for special findings, 
§§4015.4016; 1135. 

To garnishee, §§ 4205, 4207; 1319. 
For taking depositions on commission, 

§§ 4974, 4978, 4979; 1467. 
I n t e r v e n o r . 

Cannot have change of venue unti l inter
vention is allowed, n., § 8795; 1014. 

W h o may become; rights and liabilities 
of, §§ 3889-3891; 1073. 

In action to recover personal property, 
§4458; 1337. 

I n t e r v e n t i o n . 
By whom allowed; how tr ied; effect of, 

§§ 3889-3891; 1073. 
In a t tachment pioceedings, § 4341; 1332. 
In actions to recover personal property. 

§4458; 1337. 

I n t e s t a t e . 
Distribution and descent of proper ty of, 

§§ 3640-3669; 949. 
I n t o x i c a t e d P e r s o n s . 

Penal ty for selling liquor to, § 2380; 613. 
Sale of liquor to, punished, § 5381; 1565. 

I n t o x i c a t i n g L i q u o r s . 
Regulation of sale of by cities, § 632; 143. 
Sale or manufacture prohibited ; declared 

nuisance; punishment , §§ 2359-2361; 603. 
Permi ts to sell, §§ 2360-2379; 604. 
Sale or giving to minors or intoxicated 

person, § 2380; 613. 
Sales wi thout permit, § 2381; 614. 
Mixing with beer, wine or cider prohib

ited, § 2882; 616. 
Owning or keeping wi th intent to sell, 

§ 2383; 616. 
Building where kept declared nu i sance ; 

injunction against, § 2384; 617. 
Proceedings to enjoin, §§ 2385, 2386, 2397; 

619. 
Violation of injunction, punishment , 

§§2387, 2388, 2398; 620. 
Abatement of nuisance, §§ 2389-2391, 

2395, 2396; 620. 
Presumption from possession, § 2392; 621. 
Second offense of nuisance, § 2398; 621. 
Attorneys ' fees in proceedings for con

tempt, § 2399; 622. 
Revenue license as evidence of illegal 

keeping, §2400; 623. 
Information, search-warrant, seizure, de

struction, §§ 2401-2404; 623. 
Intoxication punished, § 2405; 626. 
Requisites ot indictment or information, 

§2406; 626. 
Contracts or payments for, void, § 2407; 

626. 
Prosecutions by peace officer, § 2408; 628. 
Liability on bond, § 2409; 629. 
Transportation, bringing within the state 

wi thout certificate, §§ 2410-2412; 629. 
Club-room for sale ot, § 2418; 630. 
Construction of law, meaning of te rm, 

§§ 2415, 2416; 631. 
Action for damages from sale of, §§ 2417, 

2418; 632. 
Judgment , a lien, § 2419; 634. 
False statements punished, §2420; 636. 
Sale within two miles ot city limits or 

place of election, § 2421; 636. 
Furnishing or giving to voters, prohibited, 

§§ 243C, 2-431; 638. 
Sale oi by pharmacists, §§ 2530, 2531; 659. 
Safe of within three miles of Agricul tural 

College prohibited, § 2670, 687. 
Sale oi near encampment. § 1576; 395. 
Not to be sold at fairs, § 1675; 417. 
Drinking oi, by juror , vitiates verdict, n., 

§ 4044: 1152, and § 5874; 1678. 
Taking from officer by replevin, unlaw

ful, n., § 5221; 1530. 
Adulterated, sale of, § 5381; 1562. 
Sale of to Indians or intoxicated persons 

punished, § 5381; 1565. 
Constitutional amendment as to, Const., 

art . i, § 26; 1816. 
I n t o x i c a t i o n . 

As detense to policy of life insurance, 
§ 1758; 442. 

Persons found in state of, punished, 
§2405; 626. 
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I n t o x 1 ' c a t i o n — continued. 
Liability for damages caused by, §§ 2417, 

2418; 632. 
As a defense to charge of breaking and 

entering, etc., n. , § 5190; 1518. 
I n v e n t o r y . 

Of property of absconding parent, hus
band or wife, §2133; 558. 

Attached to assignment for benefit of 
creditors, § 3294; 852. 

Of property of minor made by guardian, 
§ 3439; 903. 

O F PROPERTY O F DECEDENT: 
By special administrator, § 3560; 928. 
To be filed by general administrator, 

§ 3574; 933. 
Supplemental, when to be made, 

§3580; 935. 
Of partnership property in case of attach

ment , §4187; 1212. 
Of effects of a dissolved corporation, 

§4601; 1372. 

I n v e s t m e n t s . 
In what to be made when not otherwise 

provided, §§ 335-338; 80. 
Of life insurance companies, §§ 1753-1755; 

440. 
I o w a . 

Organic law of, p. 1788. 
Admission of, pp. 1795, 1796. 
Constitution of, p. 1798. 

I o w a N a t i o n a l G u a r d . 
Active militia to be so called, § 1563; 393. 

I o w a S o l d i e r s ' H o m e . See SOLDIERS' 
HOME. 

I o w a S t a t e U n i v e r s i t y . See STATE U N I 
VERSITY, §§ 2007-2629; 676. 

I o w a W e a t h e r S e r v i c e . 
Established, director, reports, appropria

tion, §§ 2445-2448; 640. 
I r r e l e v a n t m a t t e r . 

Stricken out on motion, § 3926; 1087. 
I s s u e . 

Term includes what , § 49, T[ 7; 11. 
Of marriage subsequently annulled, § 3425; 

898. 
I s s u e s i n A c t i o n s . 

By occupying claimants, how tried, 
§ 3153; 799. 

Upon complaint by apprentice against 
master, §§ 3481, 3482; 912. 

On complaint against apprentice, §§ 3487-
3490; 912. 

I n proceedings to appoint guardian of 
child of vicious parents, § 3495; 913. 

Equitable, in actions by ordinary proceed
ings, how tried, § 3722; 970. 

To be made up before change of place of 
trial, § 3796 ; 1017. 

On separate causes of action joined in 
same petition may be separately tried, 
§3836; 1038. 

Genera], abolished, § 3850; 1042. 
Kinds of. §§ 3944, 3945; 1094. 
How tried, §§ 3946-3951; 1094. 
Of fact in ordinary actions, how tried, 

§3948; 1095. 
Court to instruct ju ry as to, n., §3996; 

1113. 
Reference of, §§ 4032-4037; 1138. 
I n garnishment proceedings, § 4212; 1222. 

I s s u e s i n A c t i o n s — continued. 
Affecting real property in actions before 

justices, transfer of, § 4784; 1418. 
Upon indictments, how tried, §§ 5732-

5736; 1640. 

I t i n e r a n t D o c t o r s . 
Cities may license, § 731; 186. 

I t i n e r a n t V e n d e r s . 
Of drugs, license of, § 2532; 660. 

J a i l . 
Sheriff to have charge of, § 474; 115. 
City or town may use, § 664; 168. 
In cities, §792; 197. 
Suffering prisoner to escape from, pun

ished, § 5261; 1540. 
Assisting prisoner to escape from, 

punished, §§ 5264, 5265 ; 1540. 
Breaking and escaping from, punished, 

§ 5267; 1541. 
Confinement of vagrants at hard labor in, 

§§5534, 5527, 5528; 1593. 
To be used as prison in what cases, § 6121; 

1731. 
Duty of keeper of, § 6122; 1731. 
Calendar ot prisoners in, §§ 6123, 6124; 

1731. 
Bedding, clothing, etc., to be furnished 

prisoners, § 6125 ; 1731. 
Separate apar tment for females in, 

§§6126, 6127; 1731. 
Removal of prisoners in case of fire, 

§ 6128; 1732. 
Inspectors of, who constitute, duties and 

powers, §§ 6129-6133; 1732. 
Punishment of refractory prisoners, § 6134; 

1732. 
Expenses of, how paid, § 6135; 1732. 
Imprisonment in at hard labor, §§ 6136-

6143; 1733. 
J a i l e r . 

Dwelling for, § 5061; 1485. 
Suffering prisoner to escape, punished, 

§§5261, 5283; 1540. 

J a n i t o r s . 
Of senate or house, compensation of, 

§ 12; 2. 

J e o p a r d y . See FORMER CONVICTION OR A C 
QUITTAL. 

J o i n d e r i n D e m u r r e r . 
W h a t deemed, § 3858; 1056. 

J o i n d e r of A c t i o n s . 
Not to be made in action on mechanic's 

lien, or for divorce. §§ 3715, 3716; 968. 
W H E N ALLOWABLE, §§ 3830-8840; 1038. 
Of different kind, not allowed in replevin, 

§ 4456; 1337. 
Not allowed in action for recovery of real 

property, § 4475; 1342. 
Not allowable in jiariition, § 4511- 1351. 
Not allowable in quo warranto proceed

ings, §4582; 1371. 
Not allowable in proceedings by manda

mus, §4616; 1377. 
Not allowable in action of forcible entry 

and detainer, § 4871; 1434. 

J o i n d e r of P a r t i e s . 
When allowable, §§ 3750, 3752-3755; 997. 
Of guardian wi th insane person as plaint

iff or defendant, § 3776; 1008. 
Of co-parties on appeal, § 4405; 1292. 
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J o i n t A c t i o n . 
For damages against persons for causing 

intoxication, n., § 2418; 632. 
Against seller of liquors and owner of 

premises, n., § 2419; 634. 

J o i n t C o n v e n t i o n s . 
Of general assembly for electing senator 

and canvassing votes for governor, 
§ 3 0 ; 4. 

J o u r n a l s . 
Of executive council, § 155; 33. 
O F HOUSES OF GENERAL ASSEMBLY: 

Print ing and distribution of, §§ 127-
133 * 28 

As evidence, § 4968; 1465. 
To be kept and published, Const., art . 

3, § 9; 1830. 
Dissent of members to be entered 

upon, Cons t , art . 3, § 10; 1830. 
J u d g e - a d v o c a t e . 

Of militia brigade, appointment of, § 1586; 
397. 

J u d g e of C o u r t o f B e c o r d . 
Not to practice as an attorney, § 250; 55. 
Disqualification by interest or relation

ship, § 253; 55. 
Resignation of, to wdiom made, § 1254; 

283. 
May commit child to State Industr ia l 

School, §§ 2736-2741; 697. 
Acknowledgment of instruments before, 

§3)28 ; 791. 
May send child to Home for the Friend

less, §§ 3504, 3505: 915. 
Authentication of depositions taken by, 

§4993; 1471. 
Falsely assuming to be, punished, § 5270; 

1541*. 
Stirring up controversies, punished, § 5272; 

1541. 
Oppressing by color of office, punishment 

for, § 5277; 1542. 
Included in the t e rm magistrate, § 5490; 

1588. 
Liable to imueachment, Const., art. 3, § 20; 

1821. 

J u d g e s of S u p r e m e Court . 
Number of, § 177; 37, and Cons t , ar t . 5, 

§§2 ,10; 1830. 
Quorum of, §178; 37. 
Stationery to be furnished to, § 158; 33. 
To receive copies of supreme court reports, 

§195; 39. 
May administer oaths and take acknowl

edgments. § 364; 85. 
When to be elected, §§ 1029, 1030: 246. 
Oath of; not required to give bond, 

§§1138, 1139; 264. 
To administer oath of office to governor 

and lieutenant-governor, § 1136; 264. 
May issue subpoenas for witnesses upon 

trial of contested state elections, § 1189; 
274. 

To be trustees of state library, § 3046; 759. 
May a d mmze marriage, § 3384; 880. 
To mak*. allowance as to amount of prop

erty to bo attached, § 4169; 1203. 
Approval of appeal bond by, § 4417 ; 1300. 
Mav order additional appeal bond, § 4418; 

1*301. 
May grant petition for rehearing, § 4431; 

1326. 

J u d g e s o f S u p r e m e C o u r t — cont inued. 
May grant writ of certiorari in vacat ion, 

§*4447; 1332. 
Grant ing of injunction by, § 4625: 1384. 
Proceedings before, to vacate in junct ion, 

§4635; 1387. 
to punish violation of in junct ion, 

§§ 4639-4643; 1389. 
in habeas corpus, §§ 4700-4708, 4718; 

1401. 
Action of, not to be questioned in habeas 

corpus, § 4732; 1404. 
Compensation of, § 5024; 1478. 
Salary of, Const., art . 5, § 9; 1831. 
Election and term of, Const., a r t . 5, §§ 3, 

11; 1830. 
J u d g e s o f D i s t r i c t Court . 

To receive copies of supreme cour t re
ports, § 195; 39. 

In counties having two county seats, to 
hold probate terms at each, § 209: 44. 

To fix times of holding terms, § 210; 44, 
and § 238; 53. 

Number of, §235; 51. 
Must be residents of distr ict ; w h e n to be 

elected, § 236; 52. 
Apport ionment of business among, § 221; 

46. 
disagreement as to, how determined, 

§ 237; 52. 
Rules to be made by, § 226; 48. 
Convention of, to adopt rules of practice, 

§ 243: 53. 
rules adopted by, pp. lvii. Iviii. 

Salary of, § 244; 54. 
May order adjournment of court , § 214; 

45. 
May interchange, § 220; 46. 
To sign record of court, § 222; 46. 
Calendar of, not a record, n., § 257; 56. 
May administer oaths and take acknowl

edgments, § 364; 85. 
Oath of; not required to give bond, 

§§1138,1139: 264. 
Application to for approval of official 

bonds, § 1146; 268. 
May issue subpoenas in contested election, 

§1189; 274. 
Revocation by, of permit to sell liquor, 

§2368; 607.' 
May suspend clerk or sheriff from office, 

§'§ 1228-1230; 278. 
To appoint commissioners of insanfiy, 

§ 2189; 568. 
To appoint commission to inquire into in

sanity of patient in hospital, § 2245; 
579. 

May appoint assignee for benefit of cred
itors m case of vacancy, § 3307 ; 856. 

May solemnize marriage, § 8384; 880. 
May transfer probate mat ters , when, 

§'3517; 918. 
Proceedings by, in mat ter of discovery of 

assets ot estate, § 3583; 935. 
Duty of as to escheats, § 3666; 957. 
May appoint guardian ad litem for minor, 

§ 3772; 1007. 
May appoint guardian to bring action for 

insane person, § 3774; 1007. 
Being par ty to an action, ground for 

change oi place of trial, § 3795; 1014. 
Judge of district court, certificate by of 

evidence in equitable actions, § 3949: 
1093. 
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J u d g e s of D i s t r i c t C o u r t s — continued. 
May appoint referee- in vacation, § 4025; 

1139. 
May make order of reference in vacation, 

§ 4032; 1141. 
Signing of bill of exceptions by, § 4042; 

1147. 
May confirm sale of property in vacation, 

§4103; 1182. 
Appointment and control of receiver by, 

§§4113-4115; 1186. 
May direct mode of serving notice of mo

tion, §4131; 1191. 
Order of may issue in vacation, §§ 4133, 

4134; 1192. 
May require bond upon grant ing order, 

§ 4135; 1192. 
May make allowance of property to be at

tached, § 4169; 1303. 
May vacate a t tachment for failure to file 

new bond, §4174; 1305. 
May cause defendant in a t tachment to be 

examined as to property, § 4183; 1211. 
May appoint receiver of attached prop

erty, § 4184; 1211. 
May appoint receiver of attached partner

ship property, § 4188; 1212. 
May grant specific at tachment, § 4227; 

1229. 
May appoint receiver of partnership prop

erty levied on under execution, § 4279; 
1243. 

May grant order for examination of 
debtor, § 4366; 1273. 

Orders by, reviewable on appeal, § 4394; 
1283. 

Certificate of, to entitle to review on ap
peal, §4399; 1286. 

Certificate of as to question involved in 
appeal, §4402; 1287. 

May grant wri t of certiorari in vacation, 
§4447; 1332. 

May examine defendant in replevin suit 
as to disposition of property, §§ 4463, 
4473; 1339. 

Application to, for leave to bring action 
in quo warranto, § 4584; 1371. 

May grant injunction, § 4625: 1384. 
Vacation of injunction by, ft 4635; 1387. 
Proceedings before, to punish violation of 

injunction, §§ 4639-4643; 1389. 
Application to for license of tribunal of 

voluntary arbitration, § 4668; 1394. 
Proceedings before, in habeas corpus, 

§§4700-4708, 4718; 1401. 
Action of, not to be questioned in habeas 

corpus, §4732; 140-4. 
Competent as witness, § 4895; 1443. 
May make order as to perpetuating testi

mony, § 4998; 1471. 
Prejudice of, ground for change of venue 

in criminal cases, § 5754; 1645. 
May transfer criminal cause to another 

county, §§ 5768-5770; 1648. 
To be an inspector of jails, § 6139; 1732. 
Election and term of, Cons t , a r t 5, §§ 5, 

11; 1830. 
Shall be conservators of the peace, Const., 

a r t 5, § 7 ; 1831. 
See, also, J U D G E OF COURT OF RECORD. 

Judges of Superior Courts in Cities. 
Election, qualification, duties, compensa

tion, etc., of, §§ 765-776, 784; 193. 

Judges of Court of Contested Elections. 
For trial of contested county elections, 

§§1161. 1166; 271. 
For trial of contested state elections, 

§§ 1185, 1188; 274. 

Judges of Election. 
Ju ry lists to be returned by, § 316; 76. 
Duty of in enforcing regulations, § 1053; 

251. 
Appointment and qualification of, §§ 1067-

1071; 254. 
May appoint constable to preserve order, 

§1073; 255. 
May commit offenders to jail, § 1074; 255. 
To receive and deposit ballots, § 1078; 255. 
Shall challenge and examine voters and 

administer oath to elector, §§ 1079, 1080; 
255 

Canvass of votes by, §§ 1085-1096; 256. 
Neglect or misconduct of, punished, 

§§ 5312-5315; 1549. 

Judgment. 
Entered in vacation, void, n., § 223; 46. 
May be entered in vacation by consent, 

§ 229; 49. 
On verdict rendered after opening of court 

in another county, §§ 231, 283; 50. 
As to appointment of administrators and 

guardians and approval of bonds and 
reports by clerk. § 245; 54. 

Attorney's lien upon, § 293; 71. 
In superior courts in cities, how made 

liens, §782; 196. 
Of court for trying contested county elec

tions, §§1177-1181; 273. 
appeals from, § 1182; 273. 

—— judgment on bond on affirmance of, 
§ 1183; 274.' 

Of court for trial of contested state elec
tions, § 1193; 275. 

Taxation of, § 1274; 291. 
On appeal in proceedings to assess dam

ages for taking private property, § 1921; 
486. 

Against rai lway corporations for injuries, 
to be liens, §2008; 518. 

For damages from intoxication, liens of, 
§2419; 634. 

Against school districts, payment of, 
§2906; 732. 

Lien of upon homestead, n., § 3167; 805. 
Interest on money due on, § 3254; 831. 
In favor of school fund in case of usury, 

§ 3256; 835. 
Are assignable, n., § 3260; 839. 
Assignment of need not be recorded, n . , 

§ 3094; 768. 
Upon claims against estate of insolvent, 

§3298; 853. 
Against decedent, may be enforced against 

property without being filed as claim, 
n., § 3612; 941. 

Against administrators for payment "f 
legacies, § 3889; 948. 

Against administrators for costs, § 3682; 
963. 

Against heirs and devisees jointly for 
costs, § 3690; 964. 

Against several executors, § 3694; 964. 
Action upon, within what t ime brought, 

§3726; 971. 
Not to be annulled by equitable proceed

ings, § 3727; 971, 
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J u d g m e n t — continued. 
Limitation of actions on, § 3734; 974. 
In cases where counter-claim, barred by 

the statute, is pleaded as a defense, 
§3745; 993. 

Joint, set-off of, n., § 3755; 1001. 
Actions against persons jointly and sev

erally bound by, § 3755; 1001. 
Against parties jointly bound, not to bar 

proceedings against others, § 3755; 
1001. 

Against partnerships, how enforced, 
§3758; 1003. 

Against prisoners in penitentiary, not to 
be rendered unti l defense made, § 3764; 
1005. 

Against married women, how enforced, 
§3767; 1006. 

Not to be rendered against minor until 
defense made, § 3771; 1006. 

In actions where all defendants are not 
served, §8833; 1036. 

Affecting real property, copies of to be 
filed in proper county, § 3835; 1038. 

Prayer for, may be based upon several 
counts, §3852: 1042. 

Sufficiency of prayer for, n., § 3852; 
1042. 

Motion in arrest of, when allowable. 
§ 3856; 1054. 

Prayer for, not necessary in answer, 
§3864; 1063. 

Not to be reversed for errors not affecting 
substantial rights, § 3896; 1080. 

Upon failure to answer interrogatories 
attached to pleading, § 3905; 1082. 

How pleaded, § 3921; 1086. 
For costs of continuance, § 3955; 1102. 
Upon special findings of facts by ju ry , 

§4016; 1137. 
On report of referee, § 4028; 1139. 
For costs in case of dismissal of action, 

§ 4055: 1165. 
DEFINED, §4056; 1165. 
For part of claim, § 4057; 1166. 
On mat ter in abatement, § 4058; 1166. 
For special execution, § 4059; 1166. 
For or against one of several parties, 

§§ 4060, 4061; 1166. 
Setting off of individual against joint , 

n„ §4060; 1166. 
To be" consistent with case made, § 4062; 

1167. 
For part of claim uncontroverted, § 4063; 

1167. 
On general verdict, § 4064: 1168. 
On special verdict, § 4065; 1168. 
Notwithstanding verdict, § 4066; 1168. 
For excess of counter-claim, § 4067 ; 1168. 
By agreement, § 4068; 1168. 
In divorce, not to be rendered by agree

ment , §4068: 1168. 
For debt or damages, § 4069; 1169. 
Upon trial by court, § 4070; 1169. 
Ent ry of by clerk, § 4071; 1169. 
Satisfaction of by clerk, § 4072; 1169. 
Complete record of in case involving 

title, §4073; 1170. 
Discharge of on motion, § 4074; 1170. 
Assignment of, set aside, § 4075; 1170. 
B Y DEFAULT, §§ 4076-4082; 1170. 

motion to set aside, § 4078; 1172. 
amount of, how computed, § 4079; 

1175. 

J u d g m e n t — continued. 
Upon service by publication, secur i ty re

quired, new trial granted, etc., §§ 4083-
4088; 1176. 

Service of copy of upon defendant served 
by publication, §4086; 1177. 

Personal, not to be rendered aga ins t de
fendant served by publication, § 4088; 
1777. 

L I E N OF, §§ 4089-4095; 1177. 
Fil ing of transcript of, to effect lien in 

another county, §§ 4091, 4092; 1181. 
I n federal court, lien and satisfaction of, 

§§ 4093-4095; 1181. 
B Y CONFESSION, §§ 4104-4107; 1183. 
Offer to confess, §§ 4108, 4109; 1184. 
Upon offer to compromise, §§ 4110, 4111; 

1185. 
I n summary proceedings, §§ 4116-4120; 

1190. 
Upon bond for costs, § 4142; 1193. 
Apport ionment of costs in, § 4143; 1193. 
Interest on to be added to costs, § 4158; 

1197. 
For at torneys ' fees, §§ 4160-4162; 1198. 
On a t tachment for debts not due, § 4172; 

1204. 
Can be at tached only by garn ishment , n . , 

§ 4181 ; 1210. 
In garnishment proceedings, no t to be 

rendered unti l notice to pr incipal de
fendant, §4200; 1215. 

W h a t sufficient assignment of in case of 
garnishment, § 4201; 1218. 

How reached in garnishment , § 4201; 
1218. 

AGAINST GARNISHEE for failure to appear , 
§§4209, 4210; 1231. 

on answer, §§ 4313-4218; 1223. 
mus t be referred to in j u d g m e n t in 

principal case, §4217; 1226. 
Against defendant and sureties on bond 

for release of a t tachment , § 4230; 1227. 
In a t tachment proceedings, satisfaction 

of by sale, etc., § 4236; 1231. 
Execution may issue on unt i l barred, 

§4250; 1235. 
How enforced, § 4251; 1235. 
Execution to be issued upon by clerk, 

§4254; 1236. 
Fil ing of transcript of in another county, 

§4256; 1236. 
Copy of to be at tached to execution, 

when, § 4261; 1237. 
Against principal and surety, § 4264; 1238. 
To recite order of liability of principal 

and surety. § 4267; 1238. 
May be levied on and sold or assigned 

under execution, § 4371; 1341. 
Against municipal corporation, how en

forced, § 4274; 1243. 
Against city or count}', penal ty on taxes 

levied for, §1348; 318. 
Stay of execution upon ; to bear ten per 

c e n t interest after stay, § 4286; 1246. 
Stay bond has effect of, § 4289; 1247. 
How enforced against real estate of de

cedent, §§ 4321-4325; 1259. 
Mutual, may be set off, § 4326; 1260. 
Stay of waives r ight to redemption, 

§4331; 1262. 
Vests in junior creditor on redemption, 

§ 4339; 1266. 
Revivor of, §§ 4359-4363; 1270. 
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J u d g m e n t — continued. 
Proceedings to subject property to pay

ment of, §§4379-4882; 1273. 
Proceedings to vacate or modify in court 

where rendered, §§ 4383-4391; 1275. 
Of district court, appeals from, §§ 4392-

4445; 1281. 
Affirmance of on appeal, §§ 4410-4413; 

1294. 
On appeal in supreme court, §§ 4424-4432; 

1302. 
preparation of, rules 71, 72; p. xlviii. 

I n supreme court, merges judgment ren
dered below, n., § 4424; 1302. 

Against sureties on supersedeas bond, 
§4425; 1324. 

I n proceedings by certiorari, § 4452; 1333. 
Against sureties on replevin bond, § 4459; 

1337. 
In action to recover personal property, 

§§4468-4474: 1340. 
In replevin, exemption of from execution, 

§4474; 1342. 
I n action to recover real property, §§ 4490, 

4496, 4497; 1345. 
In partition proceedings, §§ 4523, 4530; 

1353. 
On foreclosure of mortgage, § 4557; 1360. 
Of forfeiture and eviction for waste, § 4569; 

1369. 
In proceedings in quo warranto, §§ 4589-

4595; 1371. 
On bond of public or corporate officer, 

effect of, § 4605; 1373. 
For penalty or forfeiture by collusion, 

§ 4608; 1373. 
In proceedings by mandamus, §§ 4617-

4620; 1378. 
Proceedings to enjoin action on, § 4632; 

1386. 
Of controversy submitted without, or in 

action, §§ 4648, 4630; 1390. 
Upon award, §§ 4664, 4665; 1394. 
In action against boat or raft, § 4688; 

1399. 
B E F O R E JUSTICE: 

By default, §§ 4789, 4792; 1419. 
When to be entered, § 4801; 1420. 
Where sum found exceeds jurisdic

tion, §§4802, 4803; 1421. 
Set-off of, §§ 4804, 4814; 1421. 
By confession, § 4815; 1423. 
Filing transcript of wi th clerk of 

court, §§4816, 4817; 1422. 
Execution upon, § 4818; 1422. 
Appeal from, §§ 4824-4845; 1423. 
In case of wri t of error from, §§ 4852, 

4853; 1431. 
In action of forcible entry and de

tainer, § 4868; 1484. 
I N CRIMINAL CASES: 

Of death, how executed, §§ 5132-5150; 
1505. 

Upon special verdict, § 5862; 1676. 
Upon verdict or plea in, §§ 5880-5896; 

1681. 
Arrest of, §§ 5876-5879; 1680. 
On two or more offenses, § 5893; 

1683. 
To pay fine, may also direct imprison

ment, §5894; 1688. 
Of imprisonment, how executed, 

§§ 5897-5902; 1684. 
For a fine, how enforced, § 5903; 1685. 

J u d g m e n t — continued. 
I N CRIMINAL CASES — continued. 

For abatement of nuisance, or any
thing other than payment of money, 
how enforced, § 5904; 1685. 

Appeal from, §§ 5905-5930; 1685. 
In supreme court on appeal, § 5923; 

1688. 
For fines, when liens, § 6007; 1711. 

stay of execution on, § 6008; 1711. 
U P O N TRIAL ON INFORMATION before jus

tice, §6086; 1733. 
I n proceedings against putat ive father of 

illegitimate child. § 6119; 1730. 
Of imprisonment at hard labor, n., § 6136; 

1733. 
In favor of penitentiary, how collected, 

§ 6190; 1742. 
J u d g m e n t D e b t o r . 

Garnishment of, § 4201; 1218. 
Proceedings against, auxiliary to execu

tion, for discovery of property, §§ 4364-
4378; 1271. 

Eauitable proceedings to reach property 
or credits of, §§ 4379-4382; 1273. 

J u d g m e n t D o c k e t . 
To be kept by clerk of court, § 258; 57. 

J u d i c i a l D e p a r t m e n t . 
Of state government, Const., art. 5; 1828. 

J u d i c i a l D i s t r i c t s . 
To remain as fixed, § 208; 43. 
As now organized, list of, § 235: 51. 
How constituted and changed, Const., 

art. 5. § 10; 1831. 
J u d i c i a l H o t i e e . 

To be tasen of incorporation of city or 
town, § 572; 131. 

Of ordinances of city, n., § 662; 168, and 
§ 8 1 1 ; 201. 

Of statutes and rules, to be taken by court, 
§§3914, 3915; 1083. 

Taken of city charters, when, n., § 3923; 
1086. 

Matter of which taken, need not be 
pleaded, § 3929; 1089. 

J u d i c i a l P o w e r . 
Where vested, Const., art . 5, § 1; 1828. 

J u d i c i a l P r o c e e d i n g s . 
To be public, § 253; 55. 

J u d i c i a l S a l e . 
Purchaser at has color of title, § 3157; 

799. 
Sale by assignee of insolvent, deemed, n., 

§ 3308; 855. 
See SALE U N D E R EXECUTION. 

J u r i s d i c t i o n . 
Of the state, §§ 1-3; 1. 
Of the United States over lands owned by 

it, § 4 ; 1. 
Of district court, §§ 206. 207: 42, and 

§ 229; 53, and Const , art. 5, § 6; 1830. 
Of county over stream forming boundary, 

§ 367; 86. 
Of city, to include water-works, § 640; 

161. 
Of mayor of city or town, §§ 692, 693; 177. 
Of superior courts in cities, § 769; 193. 
Of proceedings for removal or suspension 

from office, §1219: 278. 
In action for divorce, §§ 3411-3431; 889. 
In proceedings to sell real estate of minors, 

n., §§3448, 3449; 906. 
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J u r i s d i c t i o n — continued. 
Of couit of probate, §§ 3509-8531; 916. 
Of court in case of application of admin

istrator to sell real estate, n., § 3593; 
938. 

Presumptions in favor of, n., § 3809; 1033. 
Judgment without, void, n., § 3809; 1033. 
Presumption of upon service by publica

tion, n., §3823; 1029. 
W a n t of, ground of demurrer , § 3854; 

1049. 
W a n t of may be first raised on appeal, n. , 

§ 4424; 1302. 
Facts conferring need not be pleaded, 

§ 3921; 1086. 
Upon service by publication, presumption 

not entertained in favor of, n., § 4077; 
1172. 

Of supreme court, appellate, § 4392; 1281; 
Cons t , ar t . 5, § 4 ; 1880, and rule 4 ; 
p. xxxix . 

Of federal courts over mari t ime torts , n. , 
§4681; 1898. 

O F JUSTICES: 
Extent of, §§ 4756, 4757; 1411, and 

Const., art . 11, § 1; 1839. 
In civil cases not exclusive, n. , 

§ 4757; 1411. 
In criminal actions, § 6058; 1719. 

O F PUBLIC OFFENSES, §§ 5539-3548; 1595. 
Facts constituting, how pleaded and 

proved, § 5693; 1631. 
J u r o r s . 

Competency, exemption, selection, etc. , 
of, §§ 305-322; 74. 

Grand, number of, § 309; 75, and C o n s t , 
art . 5, § 15; p. 1832. 

Trial, number of, § 309: 75. 
Term of service of, § 317; 76. 
Certificates issued to for services, § 323; 

78. 
Selection of in superior courts of cities, 

§§ 777-780: 195. 
Members of Iowa National Guard exempt 

from duty as, § 1578; 395. 
Firemen exempt from service as, § 2432; 

638. 
To settle disagreement as to homestead, 

how summoned, etc., §§ 3177-3179; 813. 
H o w SELECTED, § 3968; 1107. 
Mistake in number of, fatal, n., § 3968; 

1107. 
Challenges to, see CHALLENGES TO JU

RORS. 
Parties may agree to take verdict of ma

jority of, §3985;1110. 
Rules regarding, §§ 3997-4009; 1128. 
Effect of sickness of, § 4000; 1128. 
Misconduct of as ground for new trial, 

§4044; 1152. 
Affidavits of, when receivable in support 

of motion for new trial, n., § 4045; 1160. 
Rules relating to, applicable to court, 

§ 4070; 1169. 
Punishable for misbehavior as for con

tempt, § 4741; 1407. 
I N JUSTICE'S COURT, §§ 4796, 4797; 1419. 
Fees of, § 5087: 1492. 
Fees to be taxed as costs, § 5088; 1492. 
Unclaimed fees of, paid into treasury, 

§ 5038; 1482, and §§ 5091-5093; 1493. 
Bribery of, punished, §§ 5250, 5251; 1538. 
Corruption of, punished, §§ 5232, 5253; 

1538. 

J u r o r s — continued. 
I N CRIMINAL CASES, challenges to , §§ 5789-

5795; 1651. 
Having personal knowledge, m u s t so de

clare, § 5818; 1665. 
Number of, necessary to const i tute legal 

ju ry , n. , Const., ar t . 1, § 9; 1801. 
Jury. 

May be summoned a t special t e rm of 
court , § 211; 44. 

Verdict of, after opening of court in an
other county, § 231; 50. 

May be discharged on Sunday, § 254; 55. 
Exempt ion from service upon, §§ 306, 307; 

74. 
Members of Iowa National Guard exempt 

from service upon, § 1578; 395. 
Firemen exempt from service on, § 2432; 

638. 
LISTS, how made and returned, §§ 312-

316; 75. 
Coroner's, wha t is, proceedings before, 

§§487-495; 117. 
Defendant not entitled to, on trial for 

violation of city* ordinance, § 666; 169. 
In police court, selection of, etc., § 807; 

200. 
In superior courts in cities, §§ 777-780; 

195. 
For appraisement of damages for property 

taken for mill-dams and races, §§ 1828-
1833; 459. 

To assess damages for t ak ing of private 
property, §§ 1908, 1909; 477. 

Trial by, may be had in proceedings to 
probate will, § 3540; 923. 

Trial bv, in case of claims against estate 
of decedent, §3615; 943. 

Right to trial by, does not exist in actions 
for divorce, n., § 3716; 969. 

Inabil i ty to obtain, ground for change of 
place of trial. § 3795; 1014. 

Fees of, to be paid oy county from which 
change is taken in civil actions, § 3802; 
1019. 

W h a t issues to be tried by, § 3947; 1094. 
SELECTION OF, §§3968-3985; 1107. 
Vacancy m, caused bv challenge, how 

filled, §§3979, 8982; 1108. 
Agreement ot parties to take verdict of 

majority of; formation of s truck ju ry , 
§ 3985; 1110. 

Swearing of, § 3986; 1110. 
Need not be re-sworn after allowance of 

change in issues, n., § 3986; 1110. 
Instructions to, §§ 3991-3996; 1113. 
Duty of to follow instructions, § 3996; 

1113. 
View of premises by, § 3997; 1128. 
To be kept in charge of officer, § 3998; 

1128. 
Separation of dur ing trial, § 3999; 1128. 
Effect of sickness of member of, § 4000; 

1128. 
Discharged, when, §4001; 1129. 
W h a t papers to be taken by, on ret i r ing, 

§ 4004; 1129. 
May ask information of court , §§ 4007, 

4008; 1130. 
Food and lodging for, § 4009; 1131. 
Taking case from, n. , § 4010; 1131. 
VERDICT OF, how lendered ; form, etc., 

§§ 40iO-J020; 1131. 
Right to trial by, waived, § 4021; 1138. 

V O L . 11 — 125 
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J u r y — continued. 
Right of trial by, infringed by compulsory 

reference m law actions, n., § 4023; 1138. 
To distinguish, in verdict, as to mat ter in 

abatement, §4058; 1166. 
To assess the damages in case of default, 

§4079; 1175. 
Pa r ty in default not entitled to, § 4079; 

1175, 
May find value of property in replevin 

proceedings, § 4468; 1340. 
Verdict and findings of in real actions, 

§§ 4488, 4493, 4495; 1345. 
Action of not to be questioned in habeas 

corpus proceedings, § 4732; 1404. 
IN JUSTICE'S COURT, trial by, §§,4786, 4796-

4800; 1418. 
May make comparison of handwri t ing, 

§ 4905; 1446. 
Fees, taxed as costs, § 5088; 1493. 
IN CRIMINAL CASES: 

In trial for murder, shall ascertain de
gree of crime, § 5131; 1504. 

To designate punishment on convic
tion of murder in the first degree, 
§ 5133; 1505. 

To inquire as to pregnancy or insanity 
of person sentenced to death, §5137; 
1505. 

Formation of, §§ 5774-5783; 1649. 
Challenge of, §§ 5783-5803; 1650. 
Discharge of to commit defendant for 

higher charge, §§ 5815, 5816; 1665. 
View of premises by, § 5817: 1665. 
To determine law and fact in prosecu

tion for libel, § 5483; 1587, and 
§ 5823: 1666. 

Separation and admonition of, 
§§5819, 5820; 1665. 

Retirement of on deliberation, § 5827; 
1668. 

Discharge of, §§ 5828-5835; 1668. 
Conduct of after submission of case, 

§§5837-5844; 1670. 
Verdict of, §§ 5845-5863; 1671. 

U P O N INFORMATION BEFORE JUSTICE: 
Selection of, §§ 6070-6080; 1721. 
Method of trial by, §§ 6081-6085; 

1722. 
Number of iurors necessary to constitute 

legal, n., Const., ar t . 1, § 9 ; 1801. 
Fee of, provision requiring par ty to pay, 

not unconstitutional, n. , Cons t , art. 1, 
§ 9 ; 1801. 

Right of trial by, Const., art . 1, § 9; 1801. 
Trial, r ight to in criminal prosecutions, 

Const , art. 1. § 10; 1805. 
Trial to determine damages from taking 

private property for public use, Const , 
art . 1, § 1 8 ; 1809. 

J u r y Trial . See TRIAL BY JURY. 

J u s t i c e of t h e Peace. 
Entitled to copy of session laws, § 44; 7. 
Disqualified by interest or relationship to 

party, § 253; 55. 
Appointment of at torney by, to act for 

county attorney, § 271; 62. 
May administer oaths and take acknowl

edgments, § 364; 85. 
Proceedings before, under war ran t of 

coroner, §498; 118. 
May perform duties of coroner, § 502; 

119. 

J u s t i c e of t h e P e a c e — continued. 
Number to be elected, § 536; 122. 
Jurisdiction of over violations of city ordi

nances, § 769; 193. 
Election of, §§ 1035-1037; 246. 
Bonds of, §1143; 266. 

where filed, §§ 1147, 1148; 268. 
Proceedings to remove for failure to give 

new bond, § 1251; 282. 
Vacancy in office, how filled, §§ 1268, 1269; 

285. 
Duty of in estray matters, §§ 2262-2265 ; 

585. 
Failure of to perform duty as to estrays, 

penalty for, § 2275; 587. 
Duty of as to lost goods, vessels, rafts, 

luhiber, etc.. §§ 2348-2353; 600. 
Action before, against person taking up 

boat, or the finder of lost goods, for pen
alty, § 2358; 602. 

Proceedings before, to seize and condemn 
liquors illegally held, g§ 2401-2404; 623. 

Duties of in connection with board of 
health, §§ 2577, 2580; 669. 

May send boy or girl convicted of crime 
to judge to be sentenced to Industrial 
School, § 2736; 697. 

Acknowledgment of instruments before, 
§§3f28, 3129: 791. 

To enter unclaimed property in estray 
book, § 3365; 875. 

Mav solemnize marr iage ; certificate of, 
§3384; 880. 

May send child to Home for the Friend
less, § 3595; 915. 

Judgment of, within what t ime action on 
may be brought, § 3726; 971. 

Change of place of trial on appeal from, 
§3795; 1014. 

Provisions as to at tachments applicable 
in proceedings before, §§ 4248, 4249; 
1234. 

Indemnifying bond in at tachments before, 
§ 4198; 1215. 

Provisions as to indemnifying bond appli
cable to executions issued by, § 4285; 
1245. 

Provisions as to executions applicable in 
proceedings before, § 4358; 1270. 

May issue war ran t for seizure of boat or 
raft, § 4683; 1398. 

PROCEEDINGS BEFORE, IN CIVIL CASES: 
Jurisdiction, §§ 4756, 4757; 1411, and 

Const., art. 11, § 1; 1839. 
Place of bringing suit, §§ 4758-4763; 

1413. 
Docket entries, §4764; 1413. 
Par t ies ; commencement of action; 

notice; service; costs, etc., §§4765-
4773; 1414. 

Appearance, §§ 4773, 4774; 1416. 
Continuance, §§4775-4778; 1416. 
Pleadings, §§ 4779, 4781; 1416. 
Counter-claim, how made, § 4780; 

1417. 
Change of venue, §§ 4783, 4783; 1417. 
Transfer of cause involving title to 

real property, §§ 4784, 4785; 1418. 
Trial, §§ 4788-4800; 1418. 
Judgment , §§4801-4815; 1420. 
Transcript of judgment , §§ 4816.4817; 

1422. 
Executions, §§4818-4823; 1422. 
Appeals, §§4824-4845; 1423. 
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J u s t i c e of t h e P e a c e — continued. 
PROCEEDINGS BEFORE, IN CIVIL CASES — 

continued. 
Appeals, change of jilace of tr ial on, 

§3795; 1014. 
rules as to, rule 4; p. Iviii. 

Wri ts of error, §§ 4846-4753; 1430. 
Recovery of specific property, and at

tachment, §§ 4854-4859; 1432. 
Forcible entry and detainer, §§ 4860-

4874; 1432. 
Papers deposited with successor or 

auditor, §§ 4875, 4876; 1435. 
Successor may issue and renew execu

tion, §§4877,4884; 1435. 
how determined, § 4878; 1435. 

Interchange, § 4879; 1435. 
Appointment of special constables by, 

§ 4880; 1436. 
Process of. not to issue into another 

county, § 4881; 1436. 
Deemed clerk of his own court, 

§4883; 1436. 
To be furnished wi th docket, § 4885; 

1436. 
Presumption as to regularity of acts of. 

§4920; 1456. 
Certificate of as evidence, § 4965; 1464. 
Depositions to be used before, how taken, 

§4978 ; 1468, 
Authentication of deposition when taken 

before, § 4993; 1471. 
To pay witness and other fees, uncalled 

for, into t reasury; penalty .for failure, 
§§ 5091-5093; 1493. 

F E E S OF, §5080; 1490. 
how paid in criminal cases. § 5082; 

1491. 
in proceedings as to estrays or t res

passing animals, §§ 5098, 5099; 1495. 
Person falsely assuming to be, punished, 

§5270; 1541. 
Stirring up controversies, punished, § 5272; 

1541. 
Failing to pay over, making false re tu rns 

as to, or appropriating fees, punished, 
§§5378-5280; 1542. 

To report forfeited recognizances, § 5283; 
1543. 

May issue war ran t to search gambling-
house, §5346; 1558. 

Included within term magistrate, § 5490; 
1588. 

PROCEEDINGS AND TRIALS BEFORE, IN 
CRIMINAL ACTIONS: 

Jurisdiction, § 6058; 1719, and Cons t , 
art. 1, § 11; 1806. 

—— for violation of city ordinance, 
§ 769; 193. 

Informations, §§ 0059-6063; 1719. 
Arrest of defendant, § 6064; 1720. 
Bringing before justice; pleas, §§ 6065-

6067; 1720. 
Change of venue, §§ 6068, 6069; 1721. 
Selection and impaneling of jury , 

§§ 6070-6080: 1731. 
Trial, §§ 6081-6085; 1732. 
Judgment , §§ 6086-6090; 1723. 
Execution of judgment , §§ 6091-6094; 

1724. 
Appeal, bail, witnesses bound over, 

§§ 6095-6099; 1724. 
Trial and judgment on appeal, §§ 0100-

6104; 1726. 

J u s t i c e of t h e P e a c e — continued. 
Wha t offenses triable originally before, 

Cons t , art. 1, § 11; 1806. 
Jurisdiction of, Const., art . 11, § 1; 1839. 

J u s t i f i c a t i o n . 
In actions for injury to person, character 

or property does not preclude mit igat
ing circumstances, § 3888; 1071. 

Of words charging crime, wha t sufficient 
evidence of, n., § 3888; 1071. 

Matter of, mus t be specially pleaded, 
§ 3925: 1087. 

In prosecution of libel, the t r u t h m a y be 
shown by way of, C o n s t , ar t . 1, § 7 ; 
1800. 

K e e p e r s of J a i l s . 
Duties of, §§ 6122-6128; 1731. 

ECsrosGHG 
Inspection of, §§ 2483-2496: 694. 

K i d n a p i n g . 
Punishment for. § 5168; 1513. 
Jurisdiction of offense, § 5546; 1596. 

K n o w l e d g e o r I n f o r m a t i o n . 
Denial of, § 3861; 1058. 

as to genuineness of s ignature , § 3937; 
1090. 

L a b o r . 
U P O N H I G H W A Y S : 

In cities and towns, § 667; 168. 
Regulation of, § 1479; 378. 
W h o required to perform, § 1497; 381. 
Notice, certificate, § 1498; 381. 
Penal ty for failure to perform: recov

ery, § 1499; 881. 
Penalty for failure to perform, § 1502; 

382. 
Contracts payable in, §§ 3274, 3275; 843. 
Mechanics' liens for, § 3311; 858. 
Stay not allowed upon j u d g m e n t for, 

§ 4288; 1248. 
Ma3' be required of prisoners, §§ 6136-6143; 

1733. 
L a b o r e r . 

Mechanic's lien upon ra i lway in favor of, 
n., § 3311; 858. 

Judgmen t for wages of, not to be stayed, 
§4288; 1246. 

L a b o r S t a t i s t i c s . 
Bureau of, §§2439-2444; 639. 

L a n d . 
Term includes what , § 49, H 8; 11. 
Measure of, §3216; 824. 
Subject to mechanic's lien, § 3312; 860. 

L a n d s . 
School, university or public, effect of sale 

of for taxes, §§ 1385, 1386; 353. 
Of University, accounts and sale of, 

§§ 2616-2621; 678. 
Of Agricultural College, sale or lease of, 

§§2643-2659; 682. 
Of minors, leasing of by guardians, 

§ 3441; 903. 
Contracts for creation or transfer of in

terest in, mus t be in writ ing, § 4915; 
1451. 

See, also, R E A L P R O P E R T Y . 
L a n d G r a n t s . 

Lists of lands under, § 107; 23. 
Taxation of, § 1283 ; 394. 
Recording of til les conveyed by, §§ 3119, 

3120; 790. 
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Land Office. 
State, §§97-114; 21. 

transfer of to office of secretary of 
state, §§110-114; 23. 

Receipt or certificate of register or re
ceiver of as evidence, §§ 4960-4962; 
1463. 

Landlord and Tenant. 
Termination of lease on account of illegal 

sale or keeping of liquors, § 2389; 620. 
on account of use of premises for 

house of ill-fame, § 5328; 1553. 
Tenant not to acquire title against land

lord, § 3158: 800. 
holding dur ing the life of another, 

liable for proportion of rent due at ter
mination of estate, § 3186; 816. 

wilfully holding over, liable for 
double rental value, § 3187; 816. 

a t tornment of to stranger, void, 
§3188; 816. 

presumed to be tenant a t will unti l 
contrary is shown, § 3189; 817. 

Notice to tenant to quit, wha t sufficient, 
§§3190, 3191; 817. 

Landlord's lien. §§ 3192, 3193; 818. 
a t tachment to enforce, § 3198; 819. 

At tachment by landlord; action to re
cover personal property taken under, 
§ 3780; 1008._ 

Execution against land in possession of 
tenant . § 4259; 1237. 

Landlord may be substituted in action to 
recover real property, §§ 4482, 4483; 
1344. 

Liability of tenant in action to recover 
real property, § 4494; 1346. 

Disposition of interest of tenant in parti
tion proceedings, § 4542; 1355. 

Liability of tenant for waste, § 4568; 1369. 
L a n g u a g e . 

Foreign, teaching of in common schools, 
§ 2878; 725. 

Larceny. 
Assault wi th intent to commit, punished, 

§5173; 1514. 
Selling or concealing mortgaged property, 

deemed, § 5196: 1520. 
W H A T CONSTITUTES; punishment for, 

§5208; 1523. 
From house, store, etc., in night-time, 

§5209: 1526. 
in day-time, § 5210; 1526. 

From building on fire or from the person, 
§ 5211; 1526. 

By personating another, § 5212; 1526. 
By appropriating property found, § 5213; 

1537. 
B Y EMBEZZLEMENT: 

By public officer, § 5314; 1537. 
By agent or clerk, § 5315; 1538. 
By common carrier, § 5216; 1529. 

RECEIVING STOLEN GOODS: 
Punishment for first offense, § 5217; 

1529. 
for second offense, § 5218; 1529. 

Conviction of the principal need not 
be shown, § 5219 ; 1530. 

Value of stolen property, how determined, 
§5220; 1530. 

Taking away and secreting property held 
by officer under process, §§ 5221, 5222; 
1530. 

L a r d . 
From diseased hogs, regulation of sale of, 

§§ 5370, 5371; 1564. 
Adulterated, to be labeled, §§ 5372, 5373; 

1564. 

Law. 
Due process of, Const., art. 1, § 9; 1801. 

Laws. 
Print ing of, §§ 39-41; 7. 
Distribution and sale of, §§ 43-47: 7. 
Compensation for publication of, § 48; 8. 
Wri t ten, how introduced in evidence; not 

wri t ten, how proved, § 4970; 1466. 
Of general nature, to have uniform opera

tion, Const , art. 1, § 6; 1799. 
Impair ing obligation of contracts, not to 

be passed, Const., art . 1. § 21 ; 1812. 
Style of, Const., art. 3, § 1; 1818. 
When to take effect. Cons t , art. 3, § 26; 

1822. 
To embrace but one subject, expressed in 

title, Const , art . 3, § 29; 1822. 
To be general and uniform; local and spe

cial, when allowed, Cons t , art. 3, § 30; 
1823. 

Inconsistent wdth constitution, void, 
Const., art. 12, § 1 : 1841. 

Not inconsistent with constitution, not to 
be affected, Cons t , art . 12, § 2 : 1841. 

See, also, ACTS. 
L a w D e p a r t m e n t of U n i v e r s i t y . 

Graduates of, admit ted to practice, § 283; 
64, and rules 110, 111; p. lv. 

And see STATE UNIVERSITY. 

L a y i n g O u t of H i g h w a y s . 
Bv commissioner, method of, §§ 1421-

"1423; 364. 

L e a d M i n e s . 
Drainage of, §§ 1892-1898; 472. 

L e a s e . 
Forfeiture of by illegal sale or keeping of 

liquors, § 2389; 620. 
by violation of two-mile-limit liquor 

act, §2428: 637. 
by use of premises as house of ill-

fame, §5323; 1553. 
Of lands held bv state or county, § 3085; 

766. 
Of agricultural college lands, §§ 2644-

2646; 683. 
taxation of, §§ 2651-2658; 684. 

Assignment of, carries landlord's lien, n., 
§ 3192; 818. 

Of field tenant or cropper, expires when, 
§3190; 817. 

Assignment of, n. , § 3260; 839. 
For one year, need not be in writ ing, 

§4915; 1451. 
Of building used as house of ill-fame, 

void, § 5323; 1353. 
Of agricultural lands, not valid for longer 

period than twen ty years, Cons t , art . 
1, § 2 4 ; 1816. 

L e a s e h o l d I n t e r e s t . 
Homestead may be claimed in, n., § 3163; 

801. 
Mechanic's lien upon, §3312; 860. 
Sale of, under execution, may be re

deemed from, when, §§ 4327, 4828; 
1260. 
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L e a s i n g . 
Of extensions, by railway companies, 

§ 1994; 513. 
Of building for house of ill-fame, pun

ished, §5324; 1553. 
Of convict labor, §§ 6207, 6208; 1744. 

L e a v e t o A m e n d . 
When necessary, n. , § 3895; 1075. 

Legacies. 
Payment of by administrator, § 3624; 945. 
Specific, payment of, §§ 3633-3639; 947. 

L e g a l i z i n g A c t s . 
Validity of, n., Cons t , art. 3, § 30; 1823. 

Legatee. 
Embraces devisee, § 3536; 923. 
Execution against property in hands of, 

§4259; 1237. 
L e g i s l a t i v e D e p a r t m e n t . 

Of state government, Const., art . 3, § 1; 
1818. 

L e g i s l a t i v e P o w e r . 
Cannot be delegated to people by general 

assembly, n., Const., a r t 3, § 1; 1818. 
L e g i s l a t i v e P r o c e e d i n g s . 

How proved, § 4968; 1465. 
L e g i s l a t u r e . 

Members of, when to be elected, §§ 1032, 
1033; 246. 

Right of control over corporation by, 
§1640; 410. 

Control of railways by, § 2001; 515. 
Journals of, as evidence, § 4968; 1465. 
May repeal law authorizing the contract

ing of state debt. Cons t , art . 7, § 6; 
1833. 

Shall provide for the taxation of corpora
tions, Cons t , art . 8, § 2; 1834. 

See, also, GENERAL ASSEMBLY. 
IiSSSGG 

Of railway, liability of, § 1960; 496. 
May have a homestead interest, n. , § 3163; 

801. 
Of railway or other company, place of 

bringing action against, § 3787; 1011. 
Holding over, action of forcible entry and 

detainer against, § 4860; 1432. 
Lessor. 

Property of to be listed and taxed to, 
§1276: 292. 

L e t t e r s of A d m i n i s t r a t i o n . 
Blanks for, p. lix. 
With will annexed, granted, § 3548; 925. 
To whom granted, § 8555; 927. 
In another state, effect of, etc., §§ 3569, 

3570: 931. 
Revocation of, § 3708; 966. 

Letters Patent. 
Action to amend for fraud, etc. , § 4 5 8 1 ; 

1370. 
Levee. 

Malicious injury to, punished, § 5299; 1547. 
Provisions as to, §§ 1845-1867; 462. 

Levy of Attachment. 
Mode of, §§ 4178-4183; 1209. 
On partnership property, §§ 4187, 4188; 

1212. 
Upon property covered by chattel mort 

gage, §§4189-4194; 1212. 
Not rendered void by defective re turn , n. , 

§4235; 1230. 

L e v y of A t t a c h m e n t — continued. 
On real property, entry of in incumbrance 

book, § 4247; 1234. 
Notice to officer of ownership, bond, 

§ 4195; 1214. 

L e v y of E x e c u t i o n . 
How effected, §§ 4268, 4275; 1239. 
Upon property covered by chat tel aiort-

gage, §§ 4189-4194; 1212. 
Does not expire wi th execution, n . , 

'§4262; 1237. 
Operates as satisfaction of debt, n., § 4268; 

1239. 
Excessive, sale under set aside, n., § 4270; 

1240. 
On property of partnership, §§ 4278, 4279; 

1243. 
Officer making, may require indemnify

ing bond, when, §§ 4280-4282; 1244. 
Holds after offer to sell, § 4315; 1257. 

L e v y of T a x e s . 
To pay county bonds, §§ 379, 382; 89. 
To aid in construction of bridge, § 408; 

102. 
Of road taxes, § 1467 ; 376. 
To pay funding bonds, § 385; 91. 
By vote of people, §§ 430-441; 107. 
By board of supervisors, § 1270; 286. 
• t ime and method of making, §§ 1320, 

1321; 308. 
For school purposes, §§ 2895-2898; 728. 
Erroneous, recovery of property seized 

under, n., § 4455; 1834. 
L e w d n e s s . 

Punishment for, § 5321; 1552. 
Leading life of, punished, § 5327; 1554. 

L i b e l . 
Survival of action for, n „ § 8730; 972. 
Pleadings in action for, §§ 3887, 3888; 

1070. 
Defined, §§ 5478, 5481; 1586. 
Person making or publishing, punished, 

§ 5479; 1586. 
I n prosecutions for, t r u t h given in evi

dence, § 5480; 1587, and Const., art . 1, 
§ 7; 1800. 

W h a t is publication of, § 5482; 1587. 
J u r y may determine lav^ and facts, § 5483; 

1587, a n d § 5823; 1666. 
Indic tment for need not set forth ex

trinsic facts, § 5695; 1632. 
L i b e r a t i o n of P o o r C o n v i c t s . 

Conditions of, §§ 6009, 6010; 1711. 
Not to be made when defendant may be 

put a t hard labor, § 6141; 1734. 
L i b e r t y . 

Right of enjoying and defending, Const., 
art . 1, § 1; 1798. 

Of speech and the press, Const., art . 1, 
§ 7 ; 1800. 

L i b r a r y . 
Of state, see STATE LIBRARY. 
Public, entitled to public documents , 

§ 126; 26, and § 166; 35, a n d § 620; 142. 
may be mainta ined bv city, § 620; 

142. 
t a x for, in cities of first class, § 820; 

202. 
Incorporation of, § 1649; 412. 
Pr ivate , taxat ion of, §§ 1271, 1274 ; 286. 
Of congress, public documents to be sent 

to, § 7 3 ; 17. 
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License. 
Of attorney, revocation of, §§ 295-301; 72. 
In what cases city may require for prose

cution of business, § 632; 143. 
City may require of auctioneers and t ran

sient merchants , § 621; 148. 
Of peddlers, how procured, §§ 1392, 1393; 

357 
For public shows, §§ 1394, 1395; 357. 
For erection of toll-bridge, §§ 1517-1524; 

386. 
For ferry, §§ 1527-1534; 388. 
F O R FERRY OR TOLL-BRIDGE: 

To be recorded, § 1535; 389. 
Application for, § 1538; 389. 
Forfeiture of, § 1540; 390. 

For construction of mill-dam or race, 
§1886; 461. 

forfeiture of, § 1837; 461. 
To sell liquors, deemed evidence of illegal 

keeping and selling. § 2400; 623. 
For passenger boats,"§§ 2497-2502; 652. 
For it inerant venders of drugs, § 2532; 

660. 
Of itinerant doctors, by cities. § 731; 186. 
For practice of dentistry, §§ 2540-2542; 

662. 
For marriage, §§ 3378-3383; 879. 
To MINE: 

Protected by action, n., §4476; 1342. 
Valid, though in parol, if possession is 

taken, n., § 4916; 1454. 
Carrying on business without, punished, 

§5389; 1560. 
Liens. 

Index of, §258 : 57. 
Of attorneys, when allowed; how released, 

§§293.294; 71. 
Of assessments by city for improvements, 

§§ 649, 651; 164. 
Of taxes upon real property, § 1347; 318. 

as between vendor and vendee, 
§ 1335; 312. 

Of vendors, how preserved, § 3111; 776. 
How affected by change of homestead, 

§3175; 812. 
O F MECHANICS, see MECHANICS' LIENS. 
Upon property of political corporations, 

§§3324. 3325; 870. 
Of warehousemen, carriers, etc., for 

charges, §§ 3364-3367; 875. 
Of liverv-stable keepers and herders, 

§§ 3372, 3373; 877. 
Of hotel-keepers, § 3375; 878. 
May be created by husband or wife in 

favor of the other, § 3397; 882. 
Upon personal property, specific attach

ments in actions to enforce, § 4325; 1229. 
Creditors having, may redeem property 

from sale under execution, § 4332: 1264. 
Of redeeming creditors held satisfied, 

§§4343-4346; 1266. 
Created by proceedings to subject prop

erty to payment of judgment , § 4381; 
1274. 

Preserved in proceeding to vacate or 
modify judgments , §4388; 1279. 

How disposed of in case of partition, 
§§4518-4523; 1353. 

Of mortgages, not merged in judgment of 
foreclosure, n., § 4557; 1360. 

Holder of may have assignment of mort
gage upon paying off claim, § 4559; 
1363. 

L i e n s — continued. 
On property sold under foreclosure, pay

ment of, § 4561; 1364. 
Against rafts, etc., for claims, § 4695; 

1400. 
Of undertakings of bail, §§ 6004-6006; 

1711. 
Of judgment for fines, § 6007; 1711. 
Created in proceedings against putat ive 

father of illegitimate children, § 6115; 
1730. 

O F ATTACHMENTS: 
Force and priority of, n., § 4183; 1211. 
On partnership property, § 4188; 1212. 
Discharged by bond, n.", § 4319; 1227. 

O F EXECUTIONS: 
On personal property, at tach only 

upon levy, § 4270; 1240. 
On partnership property, § 4279; 1243. 

O F JUDGMENTS: 
Of superior courts in cities, § 782; 196. 
In state courts of record, §§ 4089-4092; 

1177. 
In federal courts, §§ 4093-4095; 1181. 
Against railway companies for inju

ries, § 2008; 518. 
For damages under liquor law, § 2419; 

634. 
Do not at tach to homesteads, n. ( 

§4089; 1177. 
Do not at tach to survivor's interest in 

homestead, n„ § 3182; 814. 
Not released by stay of execution, 

§4298; 1248. 
Against decedent, how enforced, 

§§4321-4325; 1259. 
Lost by judgment in supreme court, 

n., §'4424; 1302. 
O F LANDLORDS: 

For rent, §§ 3192, 3193; 818. 
Lieutenant-governor. 

Canvass oi votes for, by joint convention, 
§ 3 0 ; 4. 

When to be elected, § 1027; 246. 
Oath of office of, § 1136; 264. 
Not required to give bond, § 1139; 264. 
When to qualify, § 1150; 269. 
Contesting election of, § 1203; 275. 
Election and term of, Const., art. 4, § 3 ; 

1826. 
Election of by general assembly, Const., 

a i t 4, § 4 : 1826. 
Contested elections for, Const., art . 4, § 5 ; 

1826. 
W h o eligible to office of, Const., art . 4, § 6; 

1826. 
Person holding office disqualified to act 

as, Cons t , art. 4, § 14; 1827. 
Official term of, mileage and compensa

tion, Const., art. 4, § 15; 1827. 
Shall act as governor, when, Const., art . 

4, § 17; 1827. 
Shall be president of senate and have 

casting vote, Const., art . 4, § 18; 1827. 
In case of death or disqualification of, 

while acting as governor, who to take 
place of, Const., art. 4, § 19; 1827. 

L i fe . 
Right of enjoying and defending, Const., 

art . 1, § 1; 1798. 
Life Estate. 

Disposition of on sale of property in par
tition, § 4542; 1355. 
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Li fe I n s u r a n c e . 
Not subject to debts of deceased, disposi

tion of, § 1756; 441, and § 3576; 934. 
L i f e I n s u r a n c e C o m p a n i e s . 

Duration of, § 1619: 404. 
Organization of, §§ 1735-1737; 435. 
Agents of, §§ 1738-1740; 430. 
Annual statements of, §§ 1741, 1742; 437. 
Deposits and certificate of, §§ 1743-1745; 

438. 
Examination by auditor, § 1746; 439. 
Securities to vest in state, § 1747; 440. 
Change of securities; interest, §§ 1748, 

1749; 440. 
Auditor's report, § 1750; 440. 
Penalty for doing business without certifi

cate, §§ 1751, 1752; 440. 
Investment of funds, real estate, §§ 1753-

1755; 440. 
Policy exempt from execution, § 1756; 441, 

and § 3576; 934. 
Fees, § 1757; 442. 
Defenses to actions on policies, §§ 1758-

1760; 442. 
Mutual benefit associations, §§ 1761-1783; 

442. 
L i g h t a n d A i r . 

No easement in, § 3207; 822. 
L i m e . 

Weight of per bushel, § 3225; 825. 
L i m i t of I n d e b t e d n e s s . 

Of state, Cons t , art. 7, §§ 1, 2 ; 1832. 
Of political and municipal corporations, 

Const., a r t 11, § 3 ; 1839. 
L i m i t s of C i t y . 

Extension of by council, § 578; 132. 
Extension of by vote, §§ 583-586; 135. 

L i m i t s of H o m e s t e a d . 
How changed, § 8175; 812. 

L i m i t a t i o n . 
Of time for presenting claims against the 

state for audit, § 78; 19. 
Of interest on deposits in savings bank, 

§ 1795; 453. 
Periods of, in settlement of estates, reck

oned from when, § 3549; 926. 
Of time within which administration m a y 

be granted, § 3568; 931. 
Of claims against estates of decedents, 

§ 3325; 945. 
Of time of application to set aside default, 

§ 4078; 1172. 
Of executions on judgments before jus

tices, § 4818; 1422. 
Of time for appeal in criminal cases, 

§5907; 1686. 
L i m i t a t i o n of A c t i o n s , 

Against city or town for injuries, § 633; 
158. 

For recovery of fines by cities, § 665; 168. 
For recovery of property sold for taxes, 

§ 1388; 353. 
For damages caused by intoxication, n., 

§ 2418; 633. 
Not to apply to action for school fund, 

§ 3041; 758, and § 3717; 993. 
To question title of land sold by state 

under escheat, § 3076; 764. 
On bond of inspector of shingles and lum

ber, § 3247; 828. 
Against wite for family expenses, n. , 

§3405; 887. 

L i m i t a t i o n of A c t i o n s — continued. 
To question validity of sale by guardian , 

§3456; 908. 
For recovery of real property sold by ex

ecutor, § 3605; 939. 
G E N E R A L PROVISIONS, §§ 3734-3747; 974. 

Periods of in part icular cases, § 3734; 
974. 

For relief on ground of fraud, mis take 
or trespass, commences to run , 
when, § 3735; 987. 

On open account, commences to r u n 
when, § 8736; 988. 

W h a t deemed commencement of ac
tion, § 3737; 989. 

Non-residence not included, § 3738; 
989. 

W h e n action is barred in another 
country, §3739; 990. 

In case of minors and insane persons, 
§3740; 991. 

I n case of death of par ty entitled t o 
cause of action, § 8741; 991. 

W h e n new suit is brought, § 3742; 991. 
Not applicable to bank-notes, § 3743; 

992. 
Admission or new promise to revive 

debt, §3744; 992. 
Counter-claim pleaded, a l though 

barred, §3745; 993. 
Not to r u n while action is stayed by 

injunction or prohibition, § 3746; 993. 
Provisions not applicable in actions in 

favor of school fund, § 3747; 993. 
Taken advantage of by demurrer , § 3854; 

1049. 
For assignment of dower, n. , § 8648; 953. 
Execution not to issue after j u d g m e n t 

barred, § 4250; 1235. 
For writ of certiorari, § 4454; 1333. 
For use and occupation in real actions, 

§4491 ; 1345. 
In criminal prosecutions, §§ 5549-5551; 

1597. 
L i m i t e d P a r t n e r s h i p s . 

Provisions as to, §§ 8330-3353; 871. 
L i n k . 

Standard length of, § 3215; 824. 
L i q u i d s . 

Measure of, §§ 3219, 3220; 824. 
L i q u o r s . See INTOXICATING LIQUORS, 

L i s P e n d e n s . 
Third persons affected wi th notice of, 

§§3834, 3835; 1037. 
L i s t i n g of P r o p e r t y fo r T a x a t i o n . 

By owner, guardian, etc., §§ 1276-1279;293. 
By assessor, §§ 1301-1300; 301. 

L i v e - s t o c k I n s u r a n c e C o m p a n i e s . 
Authorized, § 1695; 421. 
On mutua l benefit plan, § 1782; 448. 

L i v e r y - s t a b l e K e e p e r . 
Lien of for charges, §§ 3372, 3373; 877. 

L o a n a n d B u i l d i n g A s s o c i a t i o n s . See 
MUTUAL BUILDING ASSOCIATIONS. 

L o a n s . 
By municipal corporations, § 681; 175. 
Of the school fund, §§ 3017-3029; 753. 
Of money, ra te of interest allowed on, 

§§ 3253, 3255 ; 829. 
Of money of minor by guardian, § 3441; 

903. 
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Local Boards of Health. See BOARD OP 
HEALTH. 

Local Laws. 
When not allowable, Cons t , art. 3, § 30; 

1823. 
L o d g e s of O d d F e l l o w s o r M a s o n s . 

Associations for the incorporation of, 
§1649; 412. 

L o g s . 
Taking up of, when adrift, §S 2345-2347; 

599. 
L o s s of S e r v i c e of C h i l d . 

Resulting from injury or death, who may 
sue for, §3761; 1004. 

L o s s e s t o S c h o o l F u n d . 
Liability of state lor, Const., a r t . 7, § 3 ; 

1833. 
L o s t N o t e o r B o n d . 

Action upon by ordinary proceedings, 
§ 3717; 996. 

L o s t B o u n d a r i e s . 
Application for survey to restore, §§ 4507-

4510; 1349. 
L o s t G o o d s . 

Taking up of boats, rafts or lumber, 
§§2345-2349; 599. 

Disposition of goods, money or notes by 
finder, §§2350,2351; 600. 

Advertising, compensation, proceeds, pen
alties, §§2352-2358; 601. 

Proceeds of to go into school fund, § 2994; 
748. 

L o s t P l e a d i n g s . 
Substitution of, § 3943; 1093. 

Lots. 
In cemetery, conveyance of, § 563; 128. 
I N TOWN FLATS: 

Description and conveyance of, § 995; 
233. 

Selling without platting, penalty for, 
§ 1009; 241. 

Plat t ing of, §§ 1010-1014; 241. 
Filling up and draining by city, § 651; 166. 

in cities under special charter, § 926; 
221. 

Ins t ruments affecting; how recorded, 
§3118; 790. 

I i O t t e r y . 
Establishment and advertisement or sale 

of tickets of, punishment, § 5380; 1565. 
Shall not be authorized by state, Const., 

a r t 3, § 2 8 ; 1822, 
L u m b e r . 

Taking up of, when adrift, §§2345-2347; 
599. 

Inspection of, §§3245-3250; 828. 
Burning or destiuction of, § 5185; 1517. 

L u m b e r Y a r d s . 
Regulation of, in cities under special char

ter, § 911; 220. 
L u n a t i c A s y l u m . 

See HOSPITAL FOR THE INSANE, §§ 2170-
2181; 565. 

Service of notice on person confined in, 
§§ 3830, 3821; 1029. 

L u n a t i c s . See INSANE PERSONS. 
L y c e u m s . 

Associations for the incorporation of, 
§ 1649; 412. 

M a c h i n e r y . 
Mechanic's lien for, § 3311; 858. 
Malicious injury to, punished, § 5286 j 

1544. 

M a g a z i n e s . 
For keeping of combustibles, provided or 

licensed by city, § 615; 141, and § 725; 
183. 

inspection of, § 737; 187. 

M a g i s t r a t e s . 
Certificates of marriages solemnized be

fore, § 3385; 880. 
Action of, in case of commitment on pre

liminary examination, reviewed by 
habeas corpus, § 4751; 1404. 

Who are, duties and powers of, § 5490; 
1588. 

Judge of superior court deemed, § 784; 
196. 

Proceedings before, for security to keep 
the peace, §§ 5497-5305; 15a0. 

Action of in suppressing riots, §§ 5533-
5538; 1594. 

Proceedings before, against fugitive from 
justice, §§ 5500-5566; 1399. 

Proceedings before, upon arrest, §§ 5603-
5609; 1605. 

Proceedings before, upon preliminary ex
amination, §§ 5610-5627; 1607. 

Admit t ing defendant to bad upon bind
ing over, §§ 5628-5830: 1809. 

Binding witnesses to appear, §§ 5631-5634; 
1610. 

Beturn of papers of preliminary examina
tion, § 5635; 1610. 

May order information filed, § 5636; 1611. 
May t ax costs against prosecutor. § 5637; 

1611. 

M a i l C a r r i e r s . 
Of senate or house, compensation of, 

§ 1 2 ; 2. 
M a i l s . 

Circulating obscene literature, etc., 
through, punished, § 5336; 1556. 

M a i m . 
Assault with intent to, punished, § 5178; 

1514. 
M a i m i n g o r D i s f i g u r i n g . 

Punished, § 5156; 1508. 
M a i n t e n a n c e . 

• In actions for divorce, §§ 3417-3420; 893. 
M a j o r i t y of M i n o r . 

Time of at taining, §§ 3428-3430; 898. 
M a k e r . 

Of notes and bills, action against, § 3259; 
839. 

Of instruments payable in labor, property 
or money, tender by, §§ 3275-3280; 843. 

Male Animals. 
Running at large, may be taken up, § 2250; 

580. 

Malice. 
Unproved allegation of t ru th as a defense 

in action for slander or libel, does no t 
amount to, §3888; 1071. 

To affect damages, mus t be averred, 
§ 8934; 1089, and n., § 5954; 1693. 

M a l i c e A f o r e t h o u g h t . 
As an element of murder , § 5128; 1501. 
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M a l i c i o u s M i s c h i e f a n d T r e s p a s s . 
Injuries to domestic animals, § 5285; 1544. 

to dams, locks, machinery or fire-
engines, §5286; 1544. 

to bridges, railways, highways or tel
egraphs, § 5287; 1544. 

to rafts, logs or lumber, § 5288; 1545. 
Injuries to trees, fences or crops, § 5289; 

1545. 
—— to monuments , mile-stones, sign

boards oi lamps, § 5290; 1545. 
Trespass and taking away property, § 5291; 

1545. 
Upon gardens, orchards or improved lands, 

§ 5292; 1546. 
Injuring or defacing buildings, or destroy

ing or secreting goods, § 5293; 1546. 
Tearing down notices or advertisements, 

§ 5295; 1546. 
Defacing public buildings, § 5294; 1546. 
Taking of wood by boat, vessel or raft. 

§ 5296; 1546. 
Injuring monuments of state boundary, 

§ 5297; 1547. 
Obstructing railways, §5298; 1547. 
Injuring levees, § 5299; 1547. 
Obstructing ditches or drains, § 5300; 1547. 
Obstructing or defacing highways, § 5301; 

1547. 
M a l i c i o u s P r o s e c u t i o n . 

Husband cannot be joined in action by 
wife for, n., §3402; 885. 

M a l i c i o u s T h r e a t s . 
Punishment for, § 5170; 1513. 

M a l i c i o u s T r e s p a s s . See MALICIOUS M I S 
CHIEF AND TRESPASS. 

M a n d a m u s . 
To compel rai lway or carrier to publish 

schedules, §2055; 531. 
To compel levy and collection of tax to 

pav judgment , n., §4274; 1242. 
Action of, §§ 4609-4621; 1873. 

M a n s l a u g h t e r . 
Punishment for, § 5155; 1507. 

M a n u f a c t o r i e s . 
Regulation of by cities, § 735; 187. 

M a n u f a c t u r e of I n t o x i c a t i n g L i q u o r s . 
Prohibited, §§ 2359-2361; 603. 

M a n u f a c t u r e r s . 
Taxation of property of, § 1293; 298. 

M a n u f a c t u r i n g C o m p a n i e s . 
Listing property for taxation, §§ 1294, 

1295; 298. 
M a p s . 

Published, as presumptive evidence, 
§ 4903; 1445. 

In office of surveyor-general, copies of as 
evidence, § 4958; 1463. 

M a r g i n s . 
Gambling in, punished, §§ 5349, 5350; 

1559. 
M a r i n e r s . 

May make verbal will, § 3525; 921. 
M a r k e t s . 

May be established by city, § 615; 141. 
Regulation of by city council, §§ 724, 725; 

183. 
M a r k s . 

Of domestic animals, §§2276-2278; 587. 
Of imitation but ter and cheese, §§ 2510, 

2511; 655. 
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Registry of, §§ 2560-2565; 867, and § 3388; 
880. 

Illegal, annull ing, §§ 3423-3437; 897. 
Of survivor in possession of homestead, 

does not affect right, n., § 3183; 814. 
Contract of, when valid; license for; pen

a l ty : certificate, etc., §§ 3870-3392; 879. 
Rights acquired by, forfeited by divorce, 

§ 3421; 897. 
Minors a t ta in majori ty by, § 3428: 898. 
Contracts in consideration of to be in writ

ing, §4915: 1451. 
License, record of, § 263; 60. 

fee for, § 5039; 1483. 
Fee for solemnizing, § 5108 ; 1497. 
Bars prosecution for seduction, § 5167; 

1513. 
Record proof of not necessary in prosecu

tion for adultery, n. . § 5317; 1550. 
Evidence of in case of bigamy, n., § 5318; 

1551. 
Wi th in prohibited degrees, constitutes in

cest, § 5351; 1560. 
Evidence of in case of incest, n. , § 5351; 

1560. 
M a r r i e d W o m e n . 

Property of, how listed for taxat ion , 
§ 1276; 292. 

Deposit of funds by, in savings bank, 
§ 1802; 453. 

May sue for damages caused by intoxica
tion, § 2418; 632. 

Conveyance of real property by, §§ 3106-
3108; 776. 

Property r ights and liabilities of, §§ 3393-
3406; 881. 

May act as executors, § 3545; 925. 
May sue and be sued; a t t achment or 

judgmen t may be enforced against , 
§3767; 1006. 

May proscute or defend for husband, 
when, §§ 3768, 3769; 1006. 

Burn ing property of husband by, § 5186; 
1517. 

M a r r y i n g H u s b a n d or W i f e o f A n o t h e r . 
Punished, § 5320; 1552. 

M a r s h a l . 
Of incorporated towns, appointment and 

powers of, §702 : 179. 
See CITY MARSHAL. 

M a s o n - w o r k . 
Standard perch of, § 3226; 826. 

M a s t e r a n d A p p r e n t i c e . 
Provisions as to, §§ 3471-3497; 911. 

M a t e r i a l s . 
Mechanic's lien for, § 3311; 858. 

M a t t e r i n C o n f e s s i o n a n d A v o i d a n c e . 
How pleaded, § 3925; 1087. 

M a t r o n . 
Of woman 's depar tment at penitentiary, 

§ 6214; 1745. 
M a x i m u m K a t e s . 

Of railways, for transportat ion of passen
gers and freight, §§ 1999, 2000; 514, and 
§ 2027; 523, and § 2065; 536. 

To what roads applicable, § 2022; 522. 
M a y o r . 

Entit led to copy of session laws, § 44; 7. 
Jurisdict ion of, §§ 692, 693; 177. 
Of incorporated town, §§ 698, 699; 178. 
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M a y o r —cont" *ied. 
Of c i tv ; election, powers and duties of; 

salary, §§708-714: 179. 
m cities under special charter, § 910; 

220. 
Of cities of the second class, § 787; 197. 
Of cities of the first class, § 794; 198. 
To sign ordinances, § 710; 180. 

in cities under special charter, § 914; 
220. 

Of cities, appointment of marshal by, 
§ 799; 199. 

May arrest person committing offense, 
§802; 199. 

To act as police judge, § 812; 201. 
May complain of rates of transportation, 

§2043; 528. 
May solemnize marr iage ; certificate of, 

§§3384, 3385; 880. 
Consent of to adoption of child, § 3499; 

913. 
May send child to Home for the Friend

less, §§ 3504, 8505; 915. 
Service of notice on, § 3817; 1028. 
To renort forfeited lecognizances, fines, 

e t c ' § 5282; 1543. 
Included within t e rm " magistrate ," 

§ 5490; 1588. 

M e a s u r e . 
Standard of; subdivision and multiples 

of, §§ 3212-3327; 824. 

M e a s u r e s a n d W e i g h t s . 
Superintendent of, §§ 3228-3232; 826. 

M e c h a n i c . 
Enti t led to lien, § 3311; 858. 
Claim of for work on public building or 

bridge, §3326; 870. 
Judgmen t for wages of cannot be stayed, 

§ 4288; 1246. 

M e c h a n i c s ' L i e n s . 
On homestead, § 3166; 805. 
W H O ENTITLED T O ; H O W SECURED; E X 

TENT; PRIORITY, §§ 3809-3325; 857. 
Action on to be by equitable proceedings, 

§3715; ,968. 
Limitation of action to enforce, § 3734; 

974. 
Action to foreclose, where brought, 

§ 3783; 1009. 
W h a t shall be the trial te rm in actions 

on, §3952: 1101. 
Holder of not entitled to redeem from 

execution sale, § 4332; 1264. 
Of subcontractors on money due con

tractor for public buildings or bridges, 
§§3326-3339: 870. 

M e d i c a l S c h o o l s o r C o l l e g e s . 
Delivery of dead bodies to, §§ 5329-5332; 

1554. 

M e d i c a l W o r k s . 
As evidence, n., 03; 1445. 

3VE6 cli G i n © • 
Practice of, §§2546-2556; 663. 
Regulation of sale of, see PHARMACY, 

§§2523-3534; 957. 
Adulteration of, punished, §§ 5365-5368; 

1563. 

M e e t i n g for W o r s h i p . 
Disturbance of, punished, § 5342; 1557. 

M e e t i n g s . 
Of district townships, t ime of holding, 

powers of, §2823; 712. 
01 school districts, organization and ad

journment of, § 2908; 732. 
M e m b e r of F a m i l y . 

Service of notice by leaving copy with, 
§ 3808; 1023. 

M e m b e r s of B o a r d of S u p e r v i s o r s . 
Individually liable for issue of bonds in 

excess of limit, § 378; 89. 
Not required to give bond, § 1139; 264. 
Compensation of, § 5065; 1486. 

M e m b e r s of G e n e r a l A s s e m b l y . 
Not to be questioned for language used in 

debate, § 11; 2. 
Compensation of, § 12; 2, and Const., ar t . 

3, § 35 ; 1833. 
Election of, §1033; 103. 
Certificates of election of, §§ 1105,1111; 260. 
Abstract and canvass of votes for, §§ 1109, 

1110; 261. 
Oath of office of, § 1137; 264. 
Not required to give bond, § 1139; 264. 
Contesting elections of, §§1196-1202; 275. 
Resignation of, § 1254: 288. 
Special election to fill vacancies, §§ 1261, 

1262; 284. 
Not eligible to office of trustee of Hospital 

for Insane at Clariuda, § 2183; 568. 
Not eligible to office of regent oi univer

sity, §2625; 679. 
of trustee of Agricultural College, 

§ 2631; 680. 
• of trustee of Soldiers' Orphans' Home, 

§ 2683; 690. 
of trustee of Industrial School, § 2725; 

695. 
of t rustee of College for the Blind, 

§ 2752; 699. 
Not required to appear to civil action 

during session, § 8832; 1034. 
Offering bribes to, or accepting bribes by, 

punished: disqualification, §^ 5245-5247; 
1537. 

Election, eligibility and number of, Const., 
art. 3, §§3 -6 ; 1819. 

Attendance of, how enforced, Const., ar t . 
3, § 8 ; 1820. 

Mav dissent or protest, Const., art. 3, § 10; 
1820. 

Privileged from arrest, Const., art. 3, § 1 1 ; 
1820. 

Not to be appointed to civil office, Const., 
art. 8, § 21; 1821. 

Persons holding office not eligible as, 
Const , art. 3, § 2 2 ; 1822. 

Oath of, Cons t , art . 3, § 32; 1825. 
Maximum number ; apportionment of, 

Cons t , a r t 3, §§ 34, 35; 1825. 
Compensation of during session of court 

of impeachment, § 5947; 1692. 
Districts for election of, pp. 1751, 1753. 
See, also, GENERAL ASSEMBLY. 

M e r c h a n t s . 
Transient, license of by cities or towns, 

§ 621: 143. 
- — by cities under special charter, § 934; 

223. 
Taxation of property of, § 1292; 297. 
Forwarding and commission, lien of for 

charges; sale of unclaimed property by, 
etc., §§3364-3367; 875. 
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M e r g e r . 
Of civil action in public offense, none, 

§ 3731; 973. 
Of mortgage in judgment on debt alone, 

n., §4556; 1359. 
M e s s a g e of G o v e r n o r . 

Print ing and distribution of, §§ 125, 126; 
26. 

To be made to regular session of general 
assembly, Cons t , art . 4, § 13; 1836. 

M e s s e n g e r s . 
Of general assembly, compensation of, 

§ 1 3 ; 2. 
Sent for election returns, § 1097; 258, and 

§ 1112; 261. 
Compensation of, § 5107; 1497. 

M i c h i g a n . 
Organic law of, p . 1781. 

M i d w i v e s . 
Registry of, § 2562; 667. 

M i l e . 
Length of, §3215; 824. 

M i l e a g e . 
Of members of general assembly, § 12; 2. 
Of supervisors, § 5065; 1486. 
Of trustees, regents and visiting com

mittees, § 5104; 1496. 
Of lieutenant-governor, Const., ar t . 4, 

§ 15; 1827. 
M i l i t a r y D u t y . 

Firemen exempt from, § 2432; 638. 
Liability to, Cons t , art. 6, §§ 1, 2; 1832. 

M i l i t a r y P o w e r . 
Subordinate to civil power, Const., ar t . 1, 

§ 14; 1808. 
M i l i t a r y E e e o r d . 

To be kept by governor, § 66; 16. 
M i l i t i a . 

GENERAL PROVISIONS, §§ 1555-1607; 393. 
Offenses in, triable without indictment, 

Cons t , art. 1, § 1 1 ; 1806. 
W h o consti tute; officers, etc., Const., ar t . 

6; 1832. 
M i l k . 

Diluted or adulterated, sale of, punished, 
§ 5363; 1562. 

M i l l - d a m s a n d R a c e s . 
Taking of private property for, §§ 1826-

1844; 459. 
To be provided wi th fish-ways, §§ 2316-

2318; 593. 
Malicious injury to, punished, § 5286; 

1544. 
M i l l e t S e e d . 

Weight of per bushel, § 3225; 825. 
M i n e r a l . 

Digging and carrying away, punished, 
§ 5291; 1545. 

M i n e I n s p e c t o r . See INSPECTORS. 
M i n e s a n d M i n i n g . 

General provisions, §§ 2449-2482; 641. 
M i n e r s . 

Right of access to scales, machinery, etc., 
§ 2474; 647. 

Wages of, and purchase of supplies by, 
§§ 2480, 2481; 648. 

M i n i n g L e a s e . 
Person in possession under is tenant at 

will, n., §3189; 817. 

M i n i s t e r of t h e G o s p e l . 
Not liable to j u ry service, § 306; 74. 
May be given reduced rates by rai lway, 

§"2077; 541. 
May solemnize marr iages ; certificate of, 

§§ 3384, 3385; 880. 
Not to testify as to privileged communi 

cations, § 4893; 1442. 

M i n i s t e r of U n i t e d S t a t e s . 
Acknowledgments before, § 3130; 792. 

M i n i s t r y . 
Taxes for support of, not to be levied, 

Const., art . 1, § 3 ; 1799. 

M i n o r s . 
Redemption of property of from t a x sale, 

§ 1377; 333. 
Limitation of actions by, to recover prop

erty sold for taxes, § 1388; 353. 
Rights of as to establishment, etc., of 

highways, § 1441; 369. 
Deposits in savings banks by, § 1802; 453. 
Rights of in proceedings to condemn 

property for mill, how protected, § 1828; 
459. 

Taking property of for works of internal 
improvement, § 1910; 483. 

Employment of in mines, § 2461; 645. 
Selling or giving liquors to, penalty for, 

§2380; 613. 
Damages recovered by, in action for in

toxication of parent , to whom to be paid, 
§ 2418; 633. 

Limitation of action to question escheat 
extended in favor of, § 3076; 764. 

Guardian of to act in relation to walls in 
common, § 3205; 822. 

Consent of parent or guardian to marriage 
of, § 3382; 879. 

ATTAIN MAJORITY W H E N ; CONTRACTS O F ; 
PAYMENTS TO, §§ 3428-3431; 898. 

Guardianship of, §§ 3432-3462; 900. 
May be bound as apprentices, g§ 8471-3496; 

911. 
Master of shall educate and clothe, § 3497; 

913. 
Jurisdiction of court as to estates of, 

§3509; 916. 
As executors, § 3546; 935. 
Limitat ion of actions extended in favor 

of, §3740; 991. 
Actions bv, how brought, § 3770; 1006. 
Defense lor, how made, § 3771; 1006. 
Appointment of guardian ad litem for, 

§§ 3773, 3773; 1007. 
Service of original notices on, § 3819; 1029. 
Non-resident, service upon by publication, 

n., §3823:1029. 
Answer of guardian of, § 3862; 1062. 
J u d g m e n t against, for costs, n. , § 4143; 

1193. 
Vacat ing judgmen t against, for erroneous 

proceedings, §§ 4383, 4386; 1275. 
May mainta in action for waste or trespass 

upon inheritance, § 4574; 1369. 
Not to be permit ted to remain in saloons, 

§§ 5282, 5283; 1565. 
Giving obscene or vicious l i terature to , 

punished, § 5338; 1556. 
Sale of fire-arms to, prohibited, §§ 5384, 

5385; 1566. 

M i n o r i t y . 
Period of, § 3428; 898. 
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M i n u t e s of E v i d e n c e . 
On preliminary examination before magis

trate, §5624; 1608. 
To be kept bv clerk of grand jury , § 5658; 

1616. 
On preliminary examination to be laid be

fore grand jury , § 5672; 1618. 
Before grand jury, to be returned with in

dictment. §5676; 1620. 
Failure to return with indictment, ground 

for setting aside, § 5722; 1837. 
To be kept on criminal trials, § 5821; 1666. 

M i s c a r r i a g e . 
Punishment for procuring, § 5163; 1511. 

M i s d e m e a n o r . 
Defined, §5486; 1588, 
Neglect of duty by public officer, deemed, 

§5273; 1542. 
Performance of prohibited act, deemed, 

§5274; 1542. 
Punishment for, when not otherwise pre

scribed, §5275; 1542. 
Limitation of prosecution for, § 5552; 

1598. 
Presence of defendant not necessary upon 

trial for, §5736; 1641. 
Judgmen t for, may be pronounced in ab

sence of defendant, § 5882; 1681. 
Bail of defendant indicted for, before con

viction, § 5980; 1704. 
Dismissal of action for. bars another pros

ecution, §6017: 1713. 
Compromising of. by leave of court, 

§§6106-6109; 1727. 
W h a t triable upon indictment; wha t upon 

information, Const., art. 1, § 11 : 1806. 

M i s d e m e a n o r i n Office. 
Clerk failing to issue or make entry of 

execution, guilty of, § 4255; 1236. 

M i s j o i n d e r . 
Of causes of action, how corrected ; when 

deemed waived, §§ 3838-3840; 1039. 
OF PARTIES: 

Not ground of demurrer , n., § 3854; 
1019. 

Not waived by failure to demur or 
answer, n., § 3856; 1054. 

M i s n o m e r . 
Of savings bank, effect of, § 1806; 454. 
Of corporation; effect of on judgment , n., 

§ 3748; 994. 
Of defendant in habeas corpus proceeding, 

§4722; 1403. 

M i s p r i s i o n o f T r e a s o n . 
Defined, punishment for, § 5126; 1501. 

M i s t a k e . 
In record of court, correction of, § 225; 47. 
In settlement, by administrator, how cor

rected, § 3679; 962. 
Action on ground of, accrues when, § 3735; 

987. 
Admission of testimony after case is 

closed, to cure, § 4006; 1130. 
Of clerk, proceedings to correct, when 

brought, § 4385; 1278. 
Not ground of appeal until acted on by 

the court below, § 4396; 1285. 

M i t i g a t i n g C i r c u m s t a n c e s . 
In action for injury to person, character 

or reputation, § 8888; 1071. 

M i t i g a t i o n . 
Matter by way of, must be so pleaded, ^n., 

§3888; 1071. 
Of sentence by supreme court on appeal, 

§5923; 1688. 
M i t t i m u s . 

Upon preliminary examination, § 5630; 
1610. 

M o n e y . 
Taxation of, §§ 1374, 1288, 1291; 291. 
Of account and interest : usury, §§ 3251-

3257: 829. 
Evidences of debt circulating as, not 

barred by statute of limitations, § 3743; 
992. 

Attached, to be paid to clerk, § 4185; 1212. 
Collected on execution from another 

county, how returned, §4257; 1236. 
Levied on under execution, may be appro

priated without sale, § 4330; 1359. 
Taking of, constitutes larceny, § 5208; 

1522. 
Public, embezlement of, § 5214; 1527. 
Embezzlement or conversion of, may be 

alleged in indictment without describ
ing species, § 5703; 1633. 

Deposit of, instead of bail, §§ 5987-5990; 
1706. 

M o n t h . 
Term means calendar month, § 49, "ff 11; 

11. 
M o n u m e n t s . 

To soldiers, erection of bv county, §§ 423-
425; 104. 

To be established when surveying high
way, § 1423; 364. 

Of boundary, injuries to, punished, 
§5390; 1545. 

Of state boundary, injuries to, punished, 
§5297; 1547. 

M o r a l C h a r a c t e r . See CHARACTER. 
M o r e Spec i f i c S t a t e m e n t . 

Motion for, § 3927; 1088. 
M o r t g a g e . 

Taxation of, §§ 1274, 1276; 291. 
To school fund, effect of sale of land 

covered by, for taxes, §§ 1385, 1388; 853. 
Of property and franchises of railways, 

may cover what, how executed, 
§§ 1965-1967; 498. 

Of personal property, recording of, § 3094; 
768. 

Chattel, description in, n., § 3094: 768. 
Chattel, sale of equity of redemption in, 

n., §3098; 773. 
Vendor's lien, merged in, n., § 3111; 776. 
Of real property, recording of, §3113; 779. 
Passes as incident upon assignment of 

note, n., §3113; 779. 
Recording of assignment of, n., § 3112; 

779. 
Form for, §3145; 796. 
Takes priority of subsequent landlord's 

lien, n., §3192; 818. 
W h e n constitutes part of assignment, n. , 

§ 3292; 849. 
Does not defeat r ight to mechanic's lien, 

n., §3310; 857. 
Priority of mechanic's lien over, § 3317; 

865. 
Of property of minor, proceedings to au

thorize, §§ 3448-3456; 906. 
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M o r t g a g e — continued. 
Satisfaction of by executor of mortgagee, 

§ 3587; 936. 
by foreign executor or guardian, 

§3572; 932. 
Against property of estate, need not be 

filed as claim, n., § 3612; 941. 
Subjection of widow's dower to , n., 

§3644; 950. 
Action on, by equitable proceedings, 

§3714; 968. 
Limitation of action on, n., § 3734; 

974. 
Kept alive by promise sufficient to revive 

debt, n., §3734; 992. 
Action for foreclosure of, where brought, 

§3783; 1009. 
Service by publication in action to fore

close, § 3823; 1029. 
W h a t to be trial te rm in actions to fore

close, § 3.952; 1101. 
Lien of, not merged in judgment , n., 

§4089; 1177. 
Judgment does not become lien upon, n., 

§4089; 1177. 
Appointment of receiver on foreclosure 

of, n.. §4113; 1186. 
On personal property, specific a t tachment 

in action to er force, § 4225; 1229. 
Holder of mav redeem from sale under 

execution, §"4333; 1264. 
Sale of equitable interest of j udgmen t 

debtor under, § 4371; 1272. 
Proceedings as to, in partition, §§ 4518-

4523; 1333. 
Given by purchaser in partition proceed

ings. § 4537; 1855. 
Of personal property, foreclosure of, 

§§4548-4554; 1356. 
Of real property, foreclosure of, §§ 4555-

4566; 1357. 
Not merged in judgment on debt alone, 

n., §4556; 1359. 
Not merged in judgment of foreclosure, 

n., §4557; 1360. 
Satisfaction of by mortgagee or clerk, 

§§4563, 4564; 1364. 

M o r t g a g e e . 
Of personal nroperty, entitled to posses

sion, § 3098; 773. 
Of personal property, garnishment of, n., 

§4200; 1215. 
Deceased, interest of deemed personal 

assets, § 3587; 986. 
Possession of, not adverse to mortgagor, 

n., §3734; 974. 
Right of to redeem from execution sale, 

§4333; 1264, and n., §4831; 1262. 
when debt not due, § 4335 ; 1265. 

Junior , may have assignment in fore
closure proceedings, § 4559; 1363. 

Penalty against, for not satisfying mort
gage, §4363; 1364. 

M o r t g a g o r . 
Pioperty to be listed to, for taxat ion, 

§ 1274; 292. 
Of jiersonal property, retention of pos

session by does not render mortgage 
void, n., §3094; 768. 

Of real property, has title and r ight of 
possession. § 3109; 776. 

Interest of in lands is estate of inherit
ance, n., §3109; 770. 

M o r t g a g o r — continued. 
Of personal property, garnishment of in

terest of in hands of sheriff, n., § 4201; 
1218. 

Enti t led to possession unt i l expiration of 
period of redemption, n., § 4.555; 1357. 

Liability of on debt secured by mortgage, 
n., §4558; 1363. 

Destruction or disposal of mortgaged 
property by, punished, § 5196; 1520. 

M o t h e r . 
Liable for support of children, § 2117; 

556. 
Seizure of property of, upon abandon

ment of family, § 2130; 557. 
May sue for earnings of minor, n. , § 3433; 

901. 
In temperate or vicious, guardianship of 

children of, § 3492; 913. 
Inheri tance by and from, in case of ille

gi t imate child, §§ 3670-3673; 960. 
Mav- bring action for injury or death of 

child, § 3761; 1004. 
Of minor, original notice mav be served 

on, §3819; 1039. 

M o t i o n . 
For correction of error as to kind of pro

ceedings, §§ 3720, 3721; 969. 
To correct misjoinder of causes of action, 

§§3338-3840; 1039. 
ASSAILING A PLEADING, requisites of; 

t ime of filing; effect of; when submit
ted ; not to be wi thdrawn, §§ 3845-3849; 
1041. 

To strike, for wan t of verification. § 3883; 
1070. 

To correct bad pleading, § 3912; 1083. 
To strike out sham or irrelevant defense, 

§ 3913; 1083. 
To make bill of part iculars more specific, 

§ 3919; 1085. 
To strike irrelevant or redundant mat ter , 

§3926: 1087. 
For more specific s ta tement , § 3927; 1088. 
To show cause why actions should not be 

consolidated, § 3941; 1093. 
For continuance, §§ 3957-8963; 1104. 
F O R N E W TRIAL : 

Exceptions to instructions may be in
cluded in, § 3996; 1113. 

Grounds for, §4044; 1152. 
W h e n and how made, § 4055; 1160. 
Not necessary to entitle to appeal, 

§4898; 1288. 
I n arrest of judgment , grounds of, § 3856; 

1054. 
In arrest, or for judgment non obstante, 

defect cured upon, §§ 4049, 4050; 1162. 
To discharge judgment , § 4070; 1170. 
For judgment by summary proceedings, 

§§ 4116-4120; 1190. 
D E F I N E D , in general, § 4131; 1190. 
Several objects may be included in, § 4122; 

1190. 
Testimony upon, by affidavit, § 4123; 1190. 
Fil ing and entrance upon appearance 

docket ; notice of in vacation, § 4124; 
1191. 

Notice of to contain what , § 4125; 1191. 
Service of and re turn . §§ 4126-4131; 1191. 
For security for costs, § 4137; 1192. 
For judgmen t upon bond for costs, § 4142; 

1193. 
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M o t i o n — continued. 
For additional security in at tachment pro

ceedings, §4174; 1205. 
To discharge at tachment , § 4243; 1232. 
To correct mistake of clerk or irregularity 

in obtaining judgment , § 4385; 1278. 
To correct error, to be made before apDeal, 

§4397; 1285. 
To perfect transcript on appeal, § 4415; 

1298. 
For approval of appeal bond, § 4417; 1300. 
In supreme court, when heard. § 4438; 

1329. 
filing and notice of, rule 52; p. xlvi. 

To dismiss appeal, §§ 4442, 4443; 1329. 
To make abstract of title more specific in 

real action, § 4481; 1344. 
in action for partition, §4513; 1353. 

To dissolve or vacate injunction, §§ 4639, 
4635-4638; 1385. 

I n arrest of judgment or to set aside ver
dict, not allowed in justice's court, 
§ 4799; 1420. 

To suppress depositions, § 5003; 1472. 
To set aside indictment, §§ 5722-5729; 

1637. 
M o t i o n B o o k . 

In supreme court, § 4438; 1329. 
M u n i c i p a l C o r p o r a t i o n s . 

Service of notice on, § 3817; 1028. 
Exemption of from garnishment, § 4201; 

1218. 
Publ ic property of, exempt from execu

tion, § 4273; 1241. 
May be compelled to levy t ax to pay judg

ment . §4274; 1242. 
Charters of, not to be amended by special 

acts, n., Const., art. 3, § 30; 1823. 
Limit of indebtedness of, Const., a r t 11, 

§ 3 ; 1839. 
See CITIES AND TOWNS. 

M u r d e r . 
Defined; degrees of; punishment for, 

§§ 5128-5151; 1501. 
Assault wi th intent to commit, § 5171; 

1513. 
Defendant convicted of, not entitled to 

bail, §5489; 1588. 
Limitation of prosecution for, § 5549; 

1597. 
In first degree, pardon for, how granted, 

§6110; 1727. 
In second degree, party charged with en

titled to bail, n., Cons t , art . 1, § 12; 
f807. 

M u t u a l A i d A s s o c i a t i o n s . 
Nature of, n., § 1135; 435. 

M u t u a l B e n e f i t A s s o c i a t i o n s . 
Life, accident, etc., §§ 1761-1783; 442. 

M u t u a l B u i l d i n g A s s o c i a t i o n s . 
Listing and taxation of shares in, § 1290; 

296. 
Organization, powers, etc., of, §§ 1784-

1787; 448. 
M u t u a l H a i l I n s u r a n c e C o m p a n i e s . 

Provisions as to, § 1707; 426. 
M u t u a l I n s u r a n c e C o m p a n i e s . 

Deposit notes; losses; policies, §§ 1701-
1703, 1707; 423. 

Proceedings to wind up, § 1714; 429. 
Reports of, fees, etc., § 1723; 430. 

M u t u a l L i fe I n s u r a n c e C o m p a n i e s . 
Capital, etc., of. § 1723; 430. 
Organization of, § 1787; 435. 

N a m e . 
Of township, change of. §§ 553-555; 127. 
Of unincorporated towns and villages, 

change of, §§ 442-449; 109. 
Of cities and towns, change of, §§ 609-

612; 139. 
Of corporations not for pecuniary profit, 

change of, §§ 1661-1664; 414. 
Of mutual benefit association, exclusive 

right to, §1763; 443. 
Of railway company, change of. § 1955; 

495. 
Of railroad station. §§ 2096-2098; 551. 
Effect of mistake in, in recording instru

ments, n., § 3115; 787. 
Of limited partnership, § 3342; 872. 
Of defendant, when unknown, how ac

tion against brought, § 3762 ; 1004. 
Of defendant, effect of mistake in notice, 

n., §3809; 1023. 
O F PERSONS: 

Proceedings to change, §§ 4751-4755; 
1409. 

Special acts for change of, not allow
able, Const., a r t 3, § 30; 1823. 

Of defendant, to be inserted in indictment 
when found, § 5684; 1624. 

Of person injured, not material in indict
ment, § 5687; 1627. 

Of defendant appearing upon arraignment, 
to be inserted in indictment, §§ 5719, 
5720; 1636. 

N a r c o t i c s . 
Instruction in schools as to effects of, 

§ 2884; 726. 
N a t i o n a l B a n k s . 

Taxation of shares in, §§ 1297-1299; 299. 
Notes of, receivable for taxes, § 1337; 313. 

N a t u r a l i z a t i o n of A l i e n s . See p. 1771. 
N e c e s s a r i e s . 

Liability of minor on contracts for, § 3429; 
898. 

N e g l e c t of D u t y . 
By public officer, deemed misdemeanor, 

§ 5273; 1542. 
N e g l i g e n c e . 

In construction of works of public im
provement, county not liable for, n., 
§ 402, If 11; 94. 

In construction of county bridges, liabil
ity for, n., §402, 1[ 18; 94. 

Of cities, as t o streets and sidewalks, 
n., §624; 148. 

N e g o t i a b l e I n s t r u m e n t s . 
Given for illegal sales of liquors, valid in 

hands of bona fide holder, § 2407; 626. 
Discount of, does not constitute usury, n., 

§ 3255; 832. 
Usury may be pleaded against bona fide 

holder of, n., §3256; 835. 
Are negotiable by indorsement or deliv

ery, § 3258; 838. 
Demand on, not necessary to hold guar

antor, n., §3266; 841. 
W a n t or failure of consideration no de

fense to in hands of bona fide holders, 
§ 3291; 848. 

Amount of recovery on, in case of fraud, 
§ 3291; 848. 
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N e g o t i a b l e I n s t r u m e n t s — continued. 
Assignee w ithout indorsement may sue 

on, n., § 8748; 994. 
Rule as to action by assignee, not applica

ble to, § 3751; 998. 
Action against parties jointly or severally 

bound by. §8755; 1001. ' 
Judgment against garnishee upon, § 4215; 

1326. 
How levied on and sold under execution, 

n., §4271: 1241. 
Made on Sunday, good in hands of bona 

fide holder, n., § 5438; 1574. 
See, also, NOTES AND BILLS. 

New Matter. 
Statement of, in answer, § 3861; 1058. 
As counter-claim, § 8865; 1063. 
In reply, § 3872; 1067. 

N e w l y - d i s c o v e r e d E v i d e n c e . 
As ground of motion for new trial, §4044; 

1152. 
^.s ground of petition for new trial, n., 

§4384; 1277. 
New Year's Day. 

Holiday, as to paper falling due on, §3271; 
843. 

Appearance not required upon, § 3832; 
1034. 

N e w T r i a l . 
Change of venue upon, § 3795; 1014. 
Motion for; exceptions to instructions in

cluded in, §3996; 1113. 
I N CIVIL CASES: 

Grounds tor, § 4044: 1152. 
Application for, when to be made, 

affidavits, §4045; 1160. 
Not to be granted for smallness 6f 

damages, § 4046; 1163. 
Costs of, terms and conditions, 

§§4047,4048; 1163. 
Motion for, on account of non-aver-

menfc of material fact, §§4049,4050; 
1162. 

I n case of judgment on service by publi
cation, §§ 4084, 4086; 1176. 

In proceeding to vacate or modify judg
ment in court where rendered, §§ 4383, 
4384; 1275. 

Appeal from order grant ing or refusing, 
§ 4393; 1283. 

Motion for, not necessary in case of ap
peal, §4398; 1286. 

Ruling on, reviewed on appeal to supreme 
court, n. , § 4424; 1302. 

I N ACTIONS TO RECOVER REAL PROPERTY, 
§§ 4498-4502; 1346. 

I N JUSTICE'S COURT: 
After default set aside, § 4793; 1419. 
After reversal of decision on writ of 

error, § 4852; 1431. 
I N CRIMINAL CASES, §§ 5872-5875; 1676. 

Ground of, urged as cause against 
judgment . §§ 5889, 5891; 1682. 

May be ordered by supreme court, 
§5923; 1688. 

N e w s p a p e r . 
For publication of county notices, how 

. designated, § 427; 106. 
of proceedings of board of supervis

ors, §428; 106. 
For publication of original notice, to be 

selected by plaintiff, § 3824; 1032. 

N e w s p a p e r — continued. 
For publication of notice to u n k n o w n de

fendant, selected by court, § 3830; 1034. 
Publications in, not amount ing to con

tempt , n „ §4740; 1406. 
Publication in, how jiroved, § 4948; 1461. 
Maximum charge for publication of no

tices in ; who may select, § 5112; 1498. 
Selection of, for print ing del inquent t a x -

list, §5113; 1498. 
Publication in, of advert isement of med

icine for private diseases, punished, 
§ 5337; 1556. 

N e x t F r i e n d . 
May bring action for minor, § 3770; 1006. 
Liable for costs, n., § 3770; 1006. 

Next of Kin. 
Administrat ion granted to, § 3555; 927. 

N o l l e P r o s e q u i . 
Abolished, §6016; 1733. 

N o n - r e s i d e n c e . 
Period of, not included in period of l im

itation, § 3738; 989. 
N o n - r e s i d e n t A l i e n . 

Rights of widow in property of, § 3646; 
953; and see §3073 ; 763. 

N o n - r e s i d e n t s . 
Action against in justice's court, § 4761: 

1413. 
A t t achmen t in justice's court agains t . 

notice, § 4858: 1432. 
Action by a t tachment against , whe re 

brought, §3785; 1010. 
Service by publication in actions aga ins t ; 

§ 3823; 1029. 
At tachments against, § 4165; 1201. 
May hold wear ing apparel exempt from 

execution, §4300; 1251. 
N o n - u s e r . 

Of franchise of corporations, effect of, 
§ 1629; 407. 

Of r ight of way by rai lway company, for
feiture for, §§ 1928, 1929; 488. 

N o r m a l I n s t i t u t e s . 
To be held by county super intendent , 

§ 2887; 727. 
Instruct ion in as to effects of s t imulants 

and narcotics, § 2884; 726. 
See, also, TEACHERS' INSTITUTES. 

N o r m a l S c h o o l . See STATE NORMAL SCHOOL. 

N o t G u i l t y . 
Plea of, §§ 5745, 5747, 5752; 1642. 

N o t a r i e s P u b l i c . 
APPOINTMENT, POWERS, DUTIES, ETC. , O F , 

§§ 345-853; 82. 
May administer oaths and take acknowl

edgments , § 364; 85. 
Acknowledgment of ins t ruments before, 

§§3128, 3129; 791. 
Liability of for false certificate of ac

knowledgment , n., § 3137; 794. 
Amendmen t of certificate of acknowledg

ment by, n., §3181; 792. 
To make protest of negotiable paper, and 

give notice, § 3272: 842. 
Protest of as evidence, § 4919; 1456. 
Affidavit before, receivable in evidence, 

§4942; 1460. 
Fees of, §5077; 1489. 
Person improperly acting as, gui l ty of 

misdemeanor, § 5283; 1543. 
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Where taxable, n., § 1274; 291. 
Given for insurance, validity of, § 1709; 

427. 
Assignment of. carries mortgage as in

cident, n., § 3112; 779. 
Kind of proceedings in action on, when 

secured by mortgage, § 3714; 968. 
Lost, action on, by ordinary proceedings, 

§ 3717; 969. 
Secured by mortgage, separate action on, 

§4556; 1359. 

Notes and Bills. 
When negotiable, § 3258; 838. 
Action on. § 3259; 839. 
Non-negotiable, assignment of, §§ 3260, 

3262; 889. 
assignor of, not entitled to notice, 

§ 3264; 840. 
Payable in property or labor, negotiable 

when, § 3261; 839. 
Blank indorsement deemed guaranty , 

§3265; 841. 
Guarantor liable without notice, §§ 3266, 

3267; 841. 
Grace, protest, notice, §§ 8268-3272; 841. 
Damages for non-acceptance or non-pay

ment of bills. § 3273: 842. 
See, also. NEGOTIABLE INSTRUMENTS. 

Notes of Short-hand Reporter. 
Receivable in evidence, § 5029; 1479. 

Notice. 
In proceedings to relocate county seat, 

§ 871; 87. 
Of special meeting of board of supervisors, 

§400; 94. 
Of general election, § 1065; 254. 
Of t ax sale, § 1354; 823. 
• costs of publication of, §§ 1355, 1356; 

324. 
Of application for tax deed, § 1379; 337. 
Of establishment of highway, § 1426; 865. 
Of appeal in proceeding for establishment 

of highway, §§ 1449, 1450; 370. 
Of organization of corporation, §§ 1612, 

1613; 403. 
Of dissolution of corporation, § 1617; 404. 
For appropriation of lands for h ighway 

purposes, § 1911; 483. 
Of injury to stock by railway company, 

§ 1972;' 501. 
By recording of instruments affecting 

personal property, §§ 3093, 3094; 767. 
——affecting real estate, §§ 3112, 3115; 787. 
To terminate tenancy at will, §§ 3190, 3191; 

817. 
Of owner of land to person claiming ease

ment , § 3209; 822. 
To assignor of non-negotiable ins t rument , 

not required, § 3284; 840. 
Of non-payment, to charge guarantor , 

§ 3286; 841. 
Of non-acceptance or non-payment of ne

gotiable bills or notes, § 3268; 841. 
Of protest of notes and bills, §§ 3272, 3273; 

842. 
By surety to creditor to sue, § 3285; 846. 
Of assignment for benefit of creditors, 

§3296; 853. 
Of objections to claims against the estate 

of an insolvent, § 3298; 853. 
Of sale of property of estate of insolvent, 

§3306; 855. 

N o t i c e — continued. 
Of filing of mechanic's lien, §§ 3315, 8316; 

863. 
Of formation or renewal of limited partner

ship. §§ 3338-3340; 872. 
Of dissolution of limited partnership, 

§ 3353; 872. 
By warehousemen, common carriers, etc., 

to owners of unclaimed property, § 3365; 
875. 

As to unclaimed property, publication of, 
§3366; 876. 

By warehousemen, common carriers, etc., 
to owners of perishable property, § 3367; 
876. 

Of proceedings by abandoned husband or 
wife for control of property, § 3398; 884. 

Of proceedings to sell real estate of mi
nors, §§ 3448, 3449; 906. 

Of complaint by apprentice against mas
ter, § 3 4 8 0 ; 912. 

Of proceedings against apprentices, § 3485; 
912. 

Of proceedings to appoint guardian of 
children of vicious parents, § 3494; 913. 

Of hearing of mat ter in probate, § 3511; 
917. 

I n probate matters, issuance of in vaca
tion, § 3513; 918. 

Of probate of will, § 3541; 924. 
By administrator, of appointment, 

§§ 3569, 3570; 931. 
By administrator, of application for sale 

of real property, § 3593; 938. 
Of sale of real property of decedent, 

§3597; 938. 
Of hearing of claim against estate, § 3612; 

941. 
To administrator, of special proceedings 

for non-payment of legacies, § 3689; 
948. 

Of appointment of referees to set off wid
ow's share, § 3649; 955. 

In case of escheats, § 3667; 960. 
Of order of court, service of upon admin

istrator, §§ 3684-3686; 963. 
Of petition for removal of administrator, 

§ 3705; 966. 
To personal representatives, of action 

against decedent, § 3733: 973. 
Of application for change of place of trial, 

§ 3798; 1018. 
ORIGINAL : 

Delivery to sheriff for service deemed 
commencement of action, § 3737; 
989. 

Requisites of, § 3804; 1019. 
Defective, does not render proceed

ings void, n. , §§ 3804, 3809; 1019. 
Service of, §§ 3806-3831; 1033. 
May state tha t no personal claim is 

made, §3813; 1036. 
To unknown defendant, service of, 

§§ 3829-3831; 1034. 
Rendered unnecessary by appearance, 

§ 3832; 1034. 
Of pendency of action affecting real prop

erty, third pei-sons charged with, §§ 3834, 
3835; 1037. 

Of amendment to petition made before 
answer filed, to be served on defendant, 
§ 3853; 1049. 

Of application for continuance, § 3963; 
1106. 
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N o t i c e — continued. 
Of trial in district court, rule 2; p. lvii. 
Must appear of record before entry of de

fault, §4077; 1172. 
Of offer to confess judgment , §§ 4108, 

4109; 1184. 
Of offer to compromise or of acceptance 

thereof, §§ 4110, 4111; 1185. 
Of application tor receiver, § 4113; 1186. 
Of motion for judgment in summary pro

ceedings, §§ 4117. 4118; 1190. 
O F MOTIONS AND ORDERS: 

Entrance in appearance docket, suf
ficient §4124; 1191. 

W h a t to contain, § 4125; 1191. 
Service of, §§ 4126-4131; 1191. 

Of a t tachment on property, § 4181; 1210. 
Of garnishment, §4200; 1215. 
Of ownership of property levied on under 

execution, §§ 4280-4285; 1244. 
Of sale under execution, §§ 4308, 4309; 

1252. 
to defendant in possession, § 4316; 

1258. 
Of proceedings to subject property of de

cedent to payment of judgment , §§ 4322, 
4323; 1259. 

Constructive, in case of sale under execu
tion, §4354; 1269. 

Of sheriff's deed by recording, § 4354; 1269. 
Of proceedings to subject property to 

payment of judgmen t ; lien effected by, 
§ 4381; 1274. 

Of petition for new trial, service of 
where original service was by publica
tion, n., §4384; 1277. -* 

Of proceedings to vacate or modify judg
ment, §4387: 1279. 

O F APPEAL : 
By part of several co-parties, § 4403; 

1291. 
Service of, §§ 4407-4409; 1293. 
Manner of serving, § 4444; 1330. 
Necessary to perfect appeal, rule 12; 

p. xli. 
In default cases, rule 16; p . xli. 

Of assignment of causes on supreme 
court docket, § 4433; 1327. 

Of application for a wri t of certiorari, 
§4449; 1332. 

Of action for recovery of real property, 
§ 4479; 1344. 

Of action to quiet title, § 4504; 1348. 
Of sale in partition proceedings, § 4535; 

1355. 
Of sale under chattel mortgage, §§ 4543-

4547; 1356. 
evidence of service of, perpetuated by 

affidavit, §4550; 1357. 
In quo warranto proceedings, § 4585; 1371. 
Of application for injunction, §§ 4626, 

4627; 1385. 
Of application to vacate injunction, § 4636; 

1387. 
Of hearing upon award, § 4662; 1393. 
Of action against boat or raft, service of, 

§ 4684; 1399. 
Of change of name, § 4754; 1410. 
Of commencement of action before jus

tice, §§ 4707-4771; 1414. 
Of appeal from justice of the peace in 

civil causes, § 4837; 1427. 
Of writ of error fiom justice of the peace, 

§ 4817; 1430. 
V O L . I I —126 

N o t i c e — continued. 
In a t tachment or replevin proceedings be

fore justice, §§ 4858, 4859; 1432. 
To quit, in forcible ent ry and deta iner , 

§ 4 8 6 3 ; 1433. 
Evidence of posting up or service of, 

§§ 4949, 4951; 1461. 
O F TAKING DEPOSITIONS, §§ 4973, 4978; 

1466. 
service of, §§ 4981-4984; 1468. 

Of indictment against corporation, § 5711; 
1685. 

Of appeal in criminal cases, §§ 5910, 5911; 
1686. 

Notices, Legal. 
Fees for publication of, § 5112; 1498. 
Defacing or tear ing down, punished, 

§ 5295; 1546. 
N o t i c e B o o k . 

E n t r y of notice of motion for cont inuance 
in, §3963; 1106. 

N o t i c e t o Q u i t . 
Tenant holding over after, § 3187; 816. 
I n case of tenancy a t will, § 3190; 817. 
In proceedings of forcible ent ry and de

tainer, §4863; 1433. 
N u i s a n c e s . 

Abatement of in river forming boundary 
of state, n., § 3 ; 1. 

Power of township board of heal th over, 
§§556-558; 127. 

City may cause to be abated, § 615; 141. 
Abatement of in cities under special char

ter, §§ 966-969; 229. 
Levees, drains or ditches, when deemed, 

§ 1852; 464. 
Intoxicat ing liquors deemed, § 2359: 603. 
Erect ing or using building for illegal sale 

or keeping of liquors, deemed, § 2384; 
617. 

I n illegally keeping or selling liquor, pun
ishment for, abatement,» §§ 2888-2393; 
620. 

second offense, § 2393; 620. 
method of abating-, § 2395; 622. 

Abatement of by board of heal th , 
§§ 2573-2578; 669. 

Actions for abatement of, and damages 
for, § 4567; 1366. 

Injunct ion to restrain, when granted, 
§ 4627; 1385. 

W H A T DEEMED, § 5470; 1583. 
Manufacture of gunpowder deemed, 

§ 5471; 1584. 
Houses of ill-fame and gambling-houses, 

§ 5472; 1584. 
PUNISHMFNT FOB AND ABATEMENT O F , 

§§ 5473-5477; 1585. 
J u d g m e n t for abatement or removal of, 

how executed, § 5904; 1685. 
N u m e r a l s . 

Taken as par t of the language, § 49, ^[ 22; 
12. 

N u n c u p a t i v e W i l l s . 
When valid, §3524; 921. 

O a t h . 
Includes affirmation, § 49, "0" 12; 11. 
Of regents, trustees, etc., of s tate inst i tu

tions, § 163; 34. 
—— to be filed with auditor before war

ran t is drawn, § 105 ; 35. 
Of short-hand reporters, § 228; 49. 
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O a t h — continued. 
Of attorneys, § 285; 64. 
Those conscientiously opposed to taking, 

may affirm, §365; 85. 
To he taken by officers of city or town, 

§ 690; 176. 
Of judges and clerks of elections, §§ 1070, 

1071; 255. 
Of elector challenged at the polls, § 1080; 

256. 
Of governor and lieutenant-governor, 

§1136; 264. 
Of members of general assembly, § 1137; 

264, and Cons t , art . 3, § 32; 1825. 
Of judges, § 1138; 264. 
Of other officers, § 1140; 266, and Const., 

art. 11, § 5 ; 1841. 
Of office, form of, § 1141; 267. 
Of deputies, § 1242; 281. 
Of trustees of State Industrial School, 

§2726; 695. 
Of sub-directors of school districts, § 2867; 

723. 
Officer failing to take, punished, § 5284; 

1543. 

O a t h s , A d m i n i s t r a t i o n of. 
By general assembly, § 10; 2. 
By commissioners in other states, §§ 354, 

358; 83. 
By various officers, § 364; 85. 
By chairman of board of supervisors, 

§ 399; 94. 
By coroner', §§ 490, 492; 117. 
By county surveyor, §§ 512, 513; 120. 
By township clerk, § 535; 124. 
By assessor to person assessed, § 1303; 303. 
By railroad commissioners, § 2069: 538. 
By commissioner of labor statistics, § 2444; 

640. 
By state dairy commissioner, § 2516; 656. 
By school director, § 2909; 732. 
By referees, §§ 4027, 4036; 1139. 
By foreman of grand jury , § 5657; 1616. 

O a t s . 
Weight of per bushel, § 3225; 825. 

O b l i g a t i o n . 
Joint or several, action upon, § 3758; 

1001. 
Of contracts, law impairing not to be 

passed, Cons t , a r t 1, § 31 ; 1812. 

O b s c e n e B o o k s a n d P i c t u r e s . 
Selling or distributing, punished, § 5334; 

1555. 
Selling or giving away, or having with in

tent, punished, §§ 5335-5340; 1555. 

O b s t e t r i c s . 
License for practice of, §§ 2546-2555; 663. 

O b s t r u c t i o n of H i g h w a y s . 
Removal of by supervisor, §§ 1503, 1507; 

382. 
Punishment for, § 5287 ; 1544. 
Deemed nuisance, § 5470; 1588. 
To be inquired into by grand jurv , § 5661; 

1617. 
By railwav company, evidence of, § 5955; 

1699. 

O b s t r u c t i o n of B a i l w a y s . 
Punishment for, § 5298; 1547. 

O b s t r u c t i o n s i n H i g h w a y . 
To be removed by supervisor, § 1507; 383. 

O c c u p a n c y . 
W h a t sufficient to sustain homestead 

right, n., §3169; 808. 
O c c u p y i n g C l a i m a n t s . 

General provisions as to, §§ 3151-3162; 
798. 

Actions by, prosecuted by ordinary pro
ceedings, § 3717; 969. 

Offenses , P u b l i c . 
Committed, not affected by repeal of stat

ute , § 55; 14. 
Civil action not merged in, § 3731; 973. 
Committed on boundary of two counties, 

action for recovery of fine for, where 
brought, § 3784; 1010. 

How divided, §§ 5484-5486; 1588. 
Can only be punished upon conviction in 

court having jurisdiction, § 5487; 1588. 
Resistance to the commission of, §§ 3491-

5496; 1589. 
Local jurisdiction of, §§ 5539-5548; 1595. 
Compromising of, when allowable, 

§§6108-6109; 1727. 
W h a t indictable: what triable on informa

tion, Const , a r t 1, § 11; 1806. 
When bailable, Const., art. 1, § 12; 18(,7. 

Offer t o Confes s J u d g m e n t . 
Before or after action brought, §§ 4108, 

4109; 1184. 
Offer t o C o m p r o m i s e . 

How made ; effect of, §§ 4110-4112; 1185. 
Office. 

Vacancies in, occur when, how filled, 
§§ 1253-12u9; 282. 

Publ ic or corporate; actions to test r ights 
to, § 4581; 1370. 

Office of C o r p o r a t i o n o r P e r s o n . 
Place where action growing out of busi

ness of m a y b e brought, § 3790; 1013. 
Service of notice upon agent in, § 3818; 

1028. 
Offices. 

Of state officers, fuel, lights, etc., for, 
§ 156; 33. 

Of railway corporations, where kept, 
§ 1961; 497. 

Of railway, express and telegraph 'com
panies, to be maintained at terminus, 
§§ 2099, 2100; 552. 

Of sleeping-cars, to be maintained at ter
minus, §§ 2101, 2102; 553. 

Of county officers, to be furnished by 
board of supervisors, and supplied with 
fuel, stationery, etc., § 5124; 1500. 

Officer. 
Taking bond, m a y require surety to jus

tify, §328; 78. 
Not entitled to fees in advance in action 

to enjoin illegal sale or keeping of liq
uors, §2396; 622. 

Making false certificate of acknowledg
ment, punished, § 3137; 794. 

Having execution, must cause homestead 
to be platted, § 3173: 811. 

Interpleader by, in action for personal 
property taken under a t tachment or ex
ecution, § 3777; 1008. 

Of court, not to be received as surety, 
§ 4141; 1193. 

Dutv of, as to levy of at tachment , §§ 4195-
4198; 1214. 
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Officer — continued. 
Action of, under execution from another 

county, § 4256; 1236. 
Receipt of, for execution, § 4262; 1237. 
Liability of under execution sale, n. , 

§4311; 1253. 
See, also, S H E R I F F . 
Duty of as to levy of execution, §§ 4280-

4285; 1244. 
Approving stay bond, to require surety 

to make affidavit as to property, § 4287; 
1246. 

Refusing to deliver copy of process, liable 
to forfeiture. § 4717; 1403. 

Person falsely assuming to be, punishable 
for contempt, § 4791; 1407. 

Public, not to testify as to privileged com
munication, § 4894; 1443. 

Taking deposition or affidavit, presump
tion as to capacity and signature of, 
§ 4947; 1461. 

To give copy of public record on demand, 
§ 4957; 1463. 

Certificate of as to search for papers, 
§ 4959; 1463. 

Signature of, to certified copy of record, 
deemed genuine, § 4962; 1463. 

May be appointed commissioner for tak
ing depositions, § 4976; 1467. 

Of corporation, embezzlement by, § 5215; 
1528. 

Removal of goods from custody of, pun
ished, §§ 5221, 5222; 1530. 

Not to accept valuable consideration for 
official acts, § 5255; 1539. 

Refusal of to execute process, punished, 
§5257; 1539. 

Suffering prisoner to escape, punished, 
§§5261-5263; 1540. 

Resistance to while serving process, pun
ished, §5268; 1541. 

Refusal to assist in making arrest, pun
ished, § 5269; 1541. 

Oppressing, by color of office, or illegally • 
acting as such, punished, §§ 5271, 5277; 
1541. 

Public, neglect of duty by, deemed mis
demeanor, § 5273; 1542. 

Public, making false entries or re turns , 
"punished, § 5276; 1542. 

Failing to pay over, making false entries 
as to, or appropriating fees, punished, 
§§ 5278-5280; 1542. 

To report fees to supervisors, § 5281; 1543. 
Failing to take oath, contracting for 

illegal expenditures, or failing to report 
expenditures, punished, §5281; 1543. 

Supension of during impeachment, 
§5949; 1693. 

Impeached, removal and disqualification 
of, § 5950; 1693. 

Extra compensation not to be made to, 
Const , art. 3, § 3 1 ; 1825. 

Officers. 
Of general assembly, compensation of, 

§ 1 2 ; 2. 
Entitled to session laws, § 44; 7. 
Disposition of session laws by, § 47; 8. 
Neglecting to account, action against, 

§§79-82; 19. 
Requisition upon, by auditor of state, how 

made, § 83; 19. 
Duties assigned to two or more jointly, 

§§157-167; 33. 

Officers — continued. 
Renorts of, §§ 122-125: 25. 
Report of statistics by, §§ 514, 515; 120. 
O F STATE INSTITUTIONS, not to cont rac t 

debts beyond appropriation, §§ 168-
170; 85. 

not to be interested in contracts , 
§§ 171, 172: 35. 

O F CITIES AND TOWNS, election of on 
organization, § 578 ; 131. 

members of council not eligible aa, 
§670; 171. 

compensation of not to be changed, 
§ 671; 171. 

election and qualification of. §§ 887-
690; 176. 

O F INCORPORATED TOWNS, §§ 698-703; 178. 
appointment of to fill vacancies, 

§§704, 705; 179. 
O F CITIES, election of mayor and council-

men, §§708, 716: 179. 
compensation of, § 722; 182. 

Of cities abandoning special charters , 
§ 5 9 1 ; 136. 

O F CITIES OF THE SECOND CLASS, election 
and terms of, §§ 788-790; 197. 

O F CITIES O F FIRST CLASS, election of, 
§§ 795-798; 198. 

may be given salaries instead of fees, 
§ 813; 202. 

O F COUNTIES AND CITIES, not to take 
warrants below par, § 991; 234. 

violating provisions as to issuing 
bonds, discounting warrants , etc. , 
guil ty of misdemeanor, § 993; 234. 

ELECTIONS AND TERMS OF, §§ 1020-1042; 
245. 

QUALIFICATION OF, §§ 1135-1157; 264. 
Appointed to fill vacancy, § 1258; 284. 
BOND O F : 

Which required to give, § 1139: 264. 
Failing to give, penalty for, § 1149; 

268. 
Mav be lequnvd to give new, §§ 1244-

1*252; 281. 
Removal or suspension of, from office, 

§§1218-1237; 277. 
Resignations of: vacancies, how filled, 

§§' 1254, 1255; 283. 
Shall hold overunt i l successors are elected, 

§ 1256; £83. 
De facto, acts of, as to t ax sales, deemed 

valid, §1389; 356. 
Of insurance companies, election and pow

ers of, §§ 1689-1692; 420. 
• Before whom acknowledgment m a y be 

taken, §§ 3128-3130; 792. 
False certificates of acknowledgment by, 

how punished, § 3137; 794. 
Public, provisions as to suits by sure

ties, not applicable to bonds of, § 3288; 
848. 

Public, limitation of actions against , 
§3784: 974. 

Public, actions against, where to be 
brought, §3784; 1010. 

Of corporation, service upon, by copy, not 
good, n., § 3808; 1023. 

Public, presumption in favor of proceed
ings of, n., §3809: 1023. 

Of corporations, service of notice on, 
§§3816, 8817; 1028. 

Collectinff money, oummary proceedings 
aga ins t § 4116*; 1190. 
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Officers — continued. 
Liability of, for unlawful exercise of pow

ers, §§ 4594, 4595; 1372. 
Actions upon bonds of. §§ 4604, 4605; 

1873. 
W h o authorized to punish for contempts, 

§§4740.4750; 1406. 
Cannot be examined as to privileged com

munication, § 4894; 1443. 
Presumption as to proceedings of, § 4920; 

1458. 
Before whom affidavits may be taken, 

§4942; 1460. 
Compensation of, see COMPENSATION O F 

OFFICERS, §§5006-5124; 1475. 
To keep table of fees posted, g 5119; 1499. 
Public, embezzlement by, punished, 

§ 5214; 1527. 
Public, bribery of, or accepting bribes by, 

punished, §§5245-5247; 1537. 
Making false entries or re turns punished, 

§5276; 1542. 
Misconduct of, to be inquired into by 

grand jury, § 5861; 1617. 
Of penitentiary, not to receive perquisites 

or be interested in contracts, §§ 6167-
6169: 1738. 

Of penitentiary, compensation of, § 6183; 
1741. 

Of general assembly, to be chosen by each 
house, Const., a r t 3, § 7; 1820. 

Liable to impeachment, Const., art . 3, 
§20 ; 1821. 

Of militia, election of, Const., art . 6, § 3 ; 
1832. 

Shail take oath, Const., art. 11, § 5; 1841. 

Official B o n d . 
Action upon, §§ 4604-4608; 1373. 

Official a n d C o r p o r a t e B i g h t s . 
Action to test, §§ 4581-4603; 1370. 

Oil . See INSPECTION OF COAL O I L , §§ 2483-
2496; 649. 

O l e o m a r g a r i n e . 
Regulation of sale of, §§ 2503-2522; 654, 

and §§5364-5369; 1562. 
O m n i b u s e s . 

Proprietors of, liable for damages to bag
gage or delay caused thereby, § 3370; 877. 

O n i o n s . 
Weight of per bushel, § 3225; 825. 

O p e n A c c o u n t . See ACCOUNT. 
O p e n C o u r t . 

Meaning of term, n., § 3948; 1095. 
O p e n i n g of H i g h w a y . 

Provisions as to, §§ 1439, 1440; 369. 
O p e n i n g a n d C l o s i n g of A r g u m e n t . 

Who entitled to in civil actions, § 3987; 
1112. 

in criminal cases, §§ 5805, 5807; 1654. 
in supreme court, § 4424; 1802, and 

rule 57; p . xlvi. 
O p e r a t i o n of R a i l w a y s . 

General provisions, §§ 1987-2012; 512. 
O p i n i o n s . 

Of superintendent of public instruction, 
given to school officers, § 2590; 678. 

publication of, §§ 2593, 2594; 673. 
Of attorney-general, § 190; 39. 
Of county attorney, § 269; 62. 

O p i n i o n s o f S u p r e m e Court . 
To be in writ ing, § 182; 38. 
Custody of, etc., §§ 186-188; 38. 
Mav be taken by reporter, § 193; 39. 
Filing of, § 4435; 1327. 
How announced, rule 59; p . xlvii. 
In criminal cases, must be in writ ing, 

§5922; 1688. 

O p p r e s s i o n b y Color of Office. 
Defined, punishment for, §§ 5271, 5277; 

1541. 
O p t i o n s . 

Gambling in, punished, §§ 5349, 5350; 
1559. 

Orchard . 
Trespass upon, punished, § 5292; 1546. 

Order of Tr ia l . 
In civil cases, §§ 3986-3990; 1110. 
In criminal cases, § 5805; 1654. 

O r d e r s . 
Entitled to grace, § 3269; 842. 
Actions against parties to, § 3755; 1001. 

Orders o f Court . 
As to administrator, notice of, how 

served, §§ 3684-3686; 963. 
For change of place of trial in vacation, 

§3798; 1018. 
Ent ry of by clerk, § 4071; 1169. 
In summary proceedings, § 4116; 1190. 
Motions for, notice of, definition of, when 

granted, §§4121-4136; 1190. 
How enforced, § 4251; 1235. 
For appearance and examination of 

debtor, g§ 4364-4306; 1271. 
service of, § 4375; 1373. 

Vacation or modification of, in court 
where rendered, §§ 4383-4386; 1375. 

Appeals from, when allowable, § 4393; 
1283. 

In replevin, for delivery of property, is
suance and execution of, §§ 4459-4467 ; 
1337. 

In mandamus proceedings, when to issue, 
§§ 4610-4613; 1376. 

form of, to whom issued, return, 
§ 4618; 1378. 

O r d i n a n c e o f 1 7 8 7 , p. 1776. 
O r d i n a n c e s . 

Ot city which abandons special charter, 
§ 5 9 i ; 136. 

Power of cities and towns to make, § 660; 
167. 

To be signed by mayor, §§ 710-713; 180. 
in cities under special charter, § 914; 

220. 
Publication of, § 661; 168. 
Fines and imprisonment for violation of, 

§§ 662-665; 168. 
clerk of superior court to account for, 

§ 776; 195. 
Jurisdiction of superior courts over viola

tion of, §§ 769, 770, 776; 193. 
Information for violation of, not triable by 

jury, §666; 169. 
Method of adoption and form of, § 069; 

170. 
Recording and publishing of, § 672; 172. 
Yeas and nays on passage of, § 673; 172. 
Judicial notice of, § 811; 201, and n. , § 663; 

168. 
How receivable in evidence, § 4971; 1466. 



INDEX. 2005 

O r g a n i c L a w s . See pp. 1781-1788. 
O r g a n i z a t i o n . 

Of general assembly, §§ 6-10; 2. 
Of city under special charter in accord

ance with general incorporation act, 
§§587-592; 136. 

Of railway companies, §§ 1955-1964; 495. 
O r i g i n a l E n t r i e s . 

Book of, to be procured and kept by re
corder, §§ 4954-4956; 1462. 

O r i g i n a l N o t i c e . 
Delivery of to sheriff, or service of, 

deemed commencement of action, 
§3737; 989. 

Requisites of, § 3804; 1019. 
Service of, §§ 3806-3831; 1022. 
May state that no personal claim is made , 

§ 3813; 1026. 
Service of by publication, §§ 3823-3827; 

1029. 
To unknown defendant, service of, §§ 3829-

3831; 1034. 
Appearance renders unnecessary, § 3832; 

1034. 
O r p h a n s . 

Admission of to Orphans' Homes, §§ 2701-
2704; 691. 

Of soldiers, enumeration of, § 2691; 690. 
levy and control of fund for, §§ 2696, 

2697; 691. 
O r p h a n s ' H o m e s . 

Government of, §§ 2681-2687; 689. 
Appropriation for expenses of, §§ 2688-

2690; 690. 
Enumerat ion, adoption and discharge of 

children, §§ 2691-2695; 690. 
Fund, tax, §§ 2696-2700; 691. 
Admission to, §§ 2701-2705; 691. 
Support of, §§ 2705, 2706; 692. 
Employment and education of children in, 

§ 2707; 692. 
Levy of t ax for, in delinquent counties, 

§2708; 692. 
Instruction in as to effects of s t imulan t s 

and narcotics, § 2884; 726. 

Osage Orange Seed. 
Weight ot per bushel, § 3225; 825. 

Ounce. 
Standard, § 3218; 824. 

O v e r f l o w e d L a n d s . 
Drainage of, § 1865; 467. 

O v e r p l u s . See SURPLUS. 
O v e r s e e r s of P o o r . 

Township trustees to be, § 532; 124. 
May be appointed by board of supervisors, 

§2148; 561. 
O v e r s e e r s i n P e n i t e n t i a r y . 

Employment of, §6193; 1742. 
O w n e r . 

Unknown, assessment of real estate to , 
§ 1306; 303. 

Of property not assessed, to have assess
ment made by treasurer, § 1334; 312. 

Of stock, who deemed, § 2257; 583. 
Of land, duties of as to fences, §§ 2322-

2333; 594. 
Of liquors kept wi th intent to sell in vio

lation of law, punished, § 2383; 616. 
Of premises leased for sale of liquors, lia

bility of, n., §2384; 617. 

O w n e r — continued. 
Of lost property, entitled to proceeds 

thereof paid into county t reasury , § 2355; 
602. 

Of property sold as unclaimed, recovery 
of proceeds by, from county t reasury , 
§ 3369; 877. 

W h o deemed under mechanic's l ien law, 
§ 3318: 867. 

P a c k i n g - h o u s e s . 
Regulation of in cities, § 738; 187. 

P a n e l . 
O F TRIAL J U R Y : 

Challenge to, in civil cases, §§ 3969-
3974; 1107. 

- — i n criminal cases, §§ 5786-5788; 
1650. 

O F GRAND J U R Y : 
Challenge to, §§ 5641-5646; 1613. 
How filled up , § 5639; 1612. 

P a p e r a n d S t a t i o n e r y . 
Execut ive council to advertise for pro

posals for, § 157; 33. 
P a p e r F o l d e r s . 

Of general assembly, compensat ion of, 
§ 12: 2. 

P a p e r R e c e i p t B o o k . 
For paper delivered to s ta te pr inter , 

§ 136; 29. 
P a p e r s . 

Not to be taken from files of distr ict court , 
rule 1; p. lvii. 

W h a t to be taken by j u r y on ret i r ing, 
§4004; 1129. 

Used as evidence, not deemed par t of 
record; how sent u p on appeal, § 4414; 
1296. 

Originals of may be sent to supreme 
court, §4439; 1329. 

wi thdrawal of, rule 113; p. iv. 
Of justice of the peace, deposited wi th 

successor, § 4875; 1435. 
Filed m one court, may be used as evi

dence in another, § 4921; 1457. 
Production of, in evidence, how com

pelled, §§ 4936-4939; 1459. 
P a r a d e s . 

In cities, regulation of, § 725; 183. 
Of Iowa National Guard, § 1575; 395. 

P a r a g r a p h s . 
Equitable petition to be separated into, 

§3852; 1042. 
Equitable division of answer to be sepa

rated into, § 3866; 1065. 
Equitable division of reply to be separated 

into, §3873; 1068. 
Sett ing u p irrelevant ma t t e r m a y be 

stricken out, n., § 3936; 1087. 
P a r d o n a n d R e m i s s i o n of P i n e s a n d F o r 

f e i t u r e s . 
May be granted by governor, §§ 6110-6112; 

1727, and Cons t , art . 4, § 16; 1827. 
P a r e n t s . 

Of minor, consent to marr iage of, § 8382; 
879. 

Of illegitimate children, marr iage be
tween, § 3391; 881. 

Recovery by, for services of minor, § 843t; 
899. 

As guardians of minors, §§ 3432-3434; 
900. 
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P a r e n t s — continued. 
To be notified of proceedings against ap

prentices, § 3485; 912. 
Vicious or intemperate, guardianship of 

children of, § 3492; 913. 
Consent of to adoption of child, § 3499; 

913. 
Inheritance by, §§ 3659-3661; 958. 

Parks. 
City mav purchase or condemn land for, 

§636;* 160. 
Power of board of public works wi th ref

erence to, §§ 889-994; 216. 
Management of and taxat ion for, §§ 653-

659; 156. 
P a r k C o m m i s s i o n e r s . 

Powers and duties of, §§ 653, 654; 156. 
P a r l i a m e n t a r y P r a c t i c e . 

Cushing's Manual as standard of, § 31 ; 5. 
P a r t i c u l a r s . 

Bill of, when necessary, § 3919; 1085. 
Parties. 

In actions against executors for specific 
performance, § 3693; 964, 

I n actions to foreclose mechanic's lien, 
n., § 3320; 868. 

To ACTIONS, §§ 3748-3780; 994. 
In whose name prosecuted, §§ 3748, 

8749; 994. 
Joinder of, §§ 3750, 3752, 3753; 997. 
In case of assignment, § 3751; 998. 
When numerous, one may sue or de

fend for all, § 3754; 1001. 
Upon joint and several obligations, 

§3755; 1001. 
Court may order brought in, § 3756; 

1002. 
Upon bond given for public security, 

§ 3757; 1002. 
Against partnership, § 8758; 1003. 
By foreign corporations, § 3759; 1004. 
For seduction, § 3760; 1004. 
For injury or death of minor child, 

§ 8761; 1004. 
Against unknown defendant, §3762; 

1004. 
By name used in writ ten instruments, 

§3763; 1005. 
Against prisoner, § 3764; 1005. 
Transfer of interest of not to abate, 

§3766; 1005. 
State may be, § 3765; 1005. 

MARRIED WOMEN as, §§3767-3769; 1005. 
MINORS as, §§ 3770-3773; 1006. 
INSANE PERSONS as, §§3774-3776; 1007. 
INTERPLEADER by, §§ 8777-8780; 1008. 
Not to seive original notice, § 3806; 1023. 
Defect of as ground of demurrer, § 3854; 

1049. 
Necessary to final decision upon counter

claim may be brought in, § 8868; 1065. 
United in interest, verification of pleading 

by, § 3877 ; 1089. 
By intervention, who may become, § 3889 

1072. 
Dismissal of action for want of, § 4051 

1163. 
Joint judgment against portion of, § 4060 

1166. 
Appeals by a portion of, §§ 4403-4405:1291. 
W h o proper, in actions to recover per

sonal property, § 4-158; 1337 

P a r t i e s — continued. 
In actions for partition, § 4514; 1353. 
I n actions before justices. § 4765; 1414. 
Admissible as witnesses, § 4888; 1438, and 

Cons t , art. 1, § 4 ; 1749. 
P a r t i t i o n F e n c e s . See FENCES, §§ 2322-

3338; 594. 
P a r t i t i o n of R e a l P r o p e r t y . 

Place of bringing action for, § 3781; 1009. 
Service by publication in actions for, 

§3823; 1029. 
Proceedings in, § 4511; 1351. 
Pleading; parties; trial, §§ 4512-4517; 1351. 
Incumbrances, §§ 4518-4523; 1352. 
Making partition, §§ 4524-4533; 1353. 
Sale, §§4534-4542; 1354. 
Attorneys' fees in, §§ 4532, 4533; 1354. 

P a r t n e r s 
Liability of for taxes of firm, § 1379; 293. 
Surviving, may sue as real parties in in

terest, n., §3748; 994. 
Not competent as jurors in action against 

copartner, n., § 3979; 1108. 
Confession of judgment by, n., § 4106; 

1183. 
Garnishment of; a t tachment of property, 

n., §4300; 1315. 
Interest of in partnership property, levy 

upon, n., §4279; 1243. 
Promise by, to assume former debts, not 

within statute of frauds, n., §4915; 1451. 
I N LIMITED PARTNERSHIP: 

General powers, t § 3331. 3332; 871. 
Special, §§ 3331, 8344-3353; 871. 
Liability of, §§ 3331, 3332, 8337; 871. 
Fraud of, punished, § 3348; 873. 

P a r t n e r s h i p . 
Property of, how listed for taxation, 

§1276; 293. 
Mortgage of property of by individual 

member, n., § 3094; 768. 
Action on obligation of against one part

ner, ii., §3755; 1001. 
Suit by or against, how brought, § 3758; 

1003. 
Claim against set off against individual 

debt due one member, n., § 3865; 1063. 
Facts showing capacity of need not be 

pleaded; how denied, §§ 3923, 3924; 

Lien of judgment against upon individual 
property, n., §4089; 1177. 

Appointment of receiver in action to set
tle accounts of, n., § 4113; 1186. 

Signing at tachment bond in name of, 
n., §4178; 1204. 

At tachment of property of, §§ 4187, 4188; 
1212. 

Levy of execution upon property of, 
§§4278, 4279; 1243. 

Exemption of property of, n., § 4297; 
1248. 

Accounts and rights of not to be settled in 
action of replevin, n., § 4455; 1344. 

Action against before justice of the peace, 
n., §4756; 1411. 

See, also, LIMITED PARTNERSHIPS, §§ 3330-
3353; 871. 

P a r t P e r f o r m a n c e . 
Of parol contract as to land, what suffi

cient to take case out of the s tatute of 
frauds, n . , §4916 ; 1454. 
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P a r t y W a l l s . See W A L L S IN COMMON, 
§§ 3194-3205; 820. 

P a s s e n g e r s . 
Maximum rates for transportation of, 

§ 2000; 514, and § 2027; 523. 
Liability of carrier of for damages to bag

gage, § 3370; 877. 
Carrier of cannot limit liability by con

tract or regulation, § 3371; 877. 
See, also, TRANSPORTATION. 

P a s s i n g C o u n t e r f e i t M o n e y . 
Punished, §5228; 1533. 

P a t e n t M e d i c i n e s . 
Mav be sold by those not registered phar

macists, §§ 2529, 2534; 659. 
Patents. 

From state land office, §§ 101, 102; 22. 
To Agricultural College lands, § 2648; 683. 
For school lands, § 3006; 751. 
For lands held by the state, § 3087; 766. 
From United States, to be recorded in case 

of property held under land grant , 
§§3119,3120; 790. 

For lands to issue to heirs of deceased 
patentees, §3664; 959. 

Action to vacate or annul, § 4581; 1370. 
For lands, certified copies of receivable 

in evidence, § 4913; 1450. 
P a u p e r s . 

Under age, may be bound as apprentices, 
§3474; 911. 

Bringing of within the state, punished, 
§ 5388; 1566. 

See POOR. 
P a v i n g . See STREETS. 
P a v i n g F u n d . 

Provisions for raising, §§ 741-745; 188. 
P a w n b r o k e r s . 

Cities may license and tax , § 622; 143, 
and § 731; 186. 

Payee. 
Action of against guarantor , § 3367; 841. 

Payment. 
Of mileage and salary to members of gen

eral assembly, §§ 13, 16; 3. 
To minors for services, § 3431; 899. 
Of specific legacies, §§ 8633-3639; 947. 
Of distributive share of estate, § 3641; 

949. 
P a y m e n t s . 

For liquors sold in violation of law, m a y 
be recovered, § 2407; 627. 

On note, will not prevent bar of s ta tute , 
n., §3744; 992. 

Peace. 
Offenses against, see OFFENSES A G A I N S T 

PUBLIC P E A C E , §§ 5431-5488; 1574. 
Peace Officers. 

To make information upon violation of 
liquor law. §2408; 628. 

W h o constitute, §§ 5491, 5492; 1589. 

Weight of per bushel, § 3225; 825. 
Peek. 

Contents of, § 3222; 825. 
P e d d l e r s . 

Cities and towns may regulate and license, 
§ 622; 143. 

T a x upon; penalty for failure to take out 
license, §§ 1392, 1393; 357. 

P e d i g r e e . 
Of blooded stallion or bull, to be posted, 

§2379; 586. 
Penalty. 

Not affected by repeal of s ta tute , § 55; 14. 
Upon t ax not brought forward by treas

urer, remission of, § 1327; 311. 
On delinquent tax, § 1348; 318. 
To be paid on redemption from t a x sale, 

§1375; 330. 
In relation to life insurance companies, 

suits to recover, how and where brought ; 
disposal of, § 1752; 440. 

For non-payment of money, does not con
st i tute usury ; how far enforcible, n., 
§ 3255; 832. 

In favor of school fund on usur ious con
tract , §3256; 835. 

Limitation of actions for, § 3734; 974, 
and §3740; 991. 

Action for recovery of, where to be 
brought, §3784; 1010. 

W h e n recovered, how disposed of, § 4606; 
1373. 

Actions for, by whom prosecuted, § 4607; 
1373. 

J u d g m e n t for, rendered by collusion, does 
not bar another prosecution, § 4608; 
1373. 

P e n d e n c y of A c t i o n s . 
Affecting real property, third persons af

fected with notice of, §§ 3834, 3835; 1037. 
P e n i t e n t i a r y . 

Defense for prisoner in, § 3764; 1005. 
Service of original notice upon prisoner in, 

§3822; 1029. 
A T FORT MADISON: 

Established, § 6144; 1734. 
Warden, election, qualification a n d 

duties, §§ 6145-6151; 1735. 
Clerk, appointment, qualification and 

duties, §§ 6152, 6153; 1736. 
Deputy warden, appointment, qualifi

cation and duties, § 6154; 1737. 
Guards, §§6155, 6156; 1737. 
Chaplain, § 6157; 1737. 
Physician, §§ 6158-6166: 1738. 
Officers not to receive perquisi tes; 

penalty, §§6167-6169; 1738. 
Imprisonment at hard iabor; solitary 

imprisonment, §6170; 1739. 
Convicts sentenced in United States 

courts to be received in, § 6171; 
1739. 

Warden to serve process, § 6172; 1739. 
Supplies to be furnished on contract, 

§§ 6173-6175; 1739. 
Escape or discharge of convicts, 

§§6176-6179; 1740. 
Economy, receipts, § 6182; 1741. 
Salaries of officers; appropriat ion; 

support of convicts, §g 6183-6187; 
1741. 

Miscellaneous provisions, §§ 6188-
6206; 1742. 

Leasing convict labor, §§ 6207, 6208; 
1744. 

Diminution of sentence for good be
havior, §§ 6209, 6310; 1745. 

A T ANAMOSA : 
Acts applicable only to , pp. 1745-1747. 
Custody of insane criminals at , 

§§ 6335-6234; 1747. 
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Pens ions . 
Not taxable, § 1275; 292. 
Exemption of, §§ 4305-4307; 1251. 
Clerk of district court to certify papers 

for, §5034; 1481. 
P e n s i o n e r . 

Exemption of pension and homestead to, 
§§4305-4307; 1251. 

Peop le . 
Political power inheres in, Const., a r t 1, 

§ 2 ; 1799. 
Rights of, retained, Const., art . 1, § 25; 

1816. 
P e r c h . 

Standard length of. § 3215; 824. 
Of mason-work or stone, contents of, 

§ 3226; 826. 
P e r e m p t o r y C h a l l e n g e t o J u r o r s . 

In civil cases, §§ 8iii7, 3978; 1108. 
I n criminal cases, §§ 5789, 5796-5798; 1651. 

order of, § 5799; 1653. 
P e r i o d o f L i m i t a t i o n . 

See LIMITATION OF ACTIONS, §§ 3734-
3747; 974. 

P e r i s h a b l e P r o p e r t y . 
How tender of made, § 3279; 843. 
I n hands of warehousemen or common 

cairier, unclaimed, disposal of, § 3367; 
876. 

Taken under a t tachment , sale of, § 4224; 
1228. 

—— proceeds of, how applied, § 4236; 
1231. 

Per ju ry . 
False swearing before commissioner of 

another state, deemed, § 362; 85. 
Person taking affirmation instead of oath, 

subject to penalty for, § 365; 85. 
False swearing as to service of notice of 

application lor tax deed, deemed, § 1379: 
337. 

DEFINED, PUNISHMENT FOR, § 5242; 1535. 
Subornation of, § 5243; 1537. 
At tempt to suborn. § 5244; 1537. 
Requisites of indictment for, § 5697; 1632. 
Giving of false note and schedule by poor 

convict, deemed, § 6010; 1712. 
False swearing upon application for re

prieve or pardon, deemed, § 6111; 1728. 
P e r m a n e n t S u r v e y of L a n d s . 

Proceedings for, §§4507-4510; 1349. 
P e r m i t . 

To foreign corporations, §§ 1641-1644; 410. 
To foreign life insurance company to do 

business, §§ 1773-1778; 445. 
To sell liquors; how obtained; accounts 

to be kept ; vacation of; penalty for 
violating, §§ 2360-3379; 604. 

P e r p e t u a t i n g T e s t i m o n y . 
By affidavit, § 4951; 1463. 
By deposition, §§4996-5001; 1471. 
In criminal cases, § 5970; 1702. 

P e r p e t u i t y . 
Disposal of property amount ing to, void, 

§ 3091; 767. 
P e r s o n a l P r o p e r t y . See PROPERTY, P E R 

SONAL. 

P e r s o n a l S e r v i c e . 
Outside of state, only equivalent to publi

cation, n., §3827; 1033. 

P e r s o n a l Serv i ce s . 
Earnings of debtor for, exempt from ex

ecution, §4299; 1250. 
P e t i t i o n . 

For relocation of county seat, §§ 368-
372; 87. 

For establishment of highway, § 1412; 362. 
Of occupying claimant, §§ 3151-3153; 798. 
By husband or wife abandoned by the 

other, for leave to sell property for sup
port of family, § 3398; 884. 

—— to set aside order allowing sale in 
such cases, § 3400; 884. 

For authority to execute conveyance from 
an insane husband or wife, §§ 3407-3409; 
888. 

In action for divorce, must state wha t , 
§§ 3412. 3413; 890. 

For annulling marriage, §§ 3423, 3424; 897. 
For leave to sell property of minor, 

§3449;907. 
For appointment of guardian of drunk

ard, spendthrift or lunatic, § 3464; 910. 
For removal of administrator, §§ 3702, 

3703; 966. 
For discovery, wha t to contain; verifica

tion of, §3738; 973. 
Notice of filing, § 3804; 1019. 
Failure to file by day fixed in notice, 

deemed discontinuance ot action, § 3805; 
1021. 

Against unknown defendant, to be veri
fied ; what to state, § 8828; 1034. 

Striking cause of action from, §§ 3837, 
3838; 1039. 

Filing of, for each cause of action, in case 
of misjoinder of causes, § 3840; 1040. 

Time of demurring or answering to, § 3841; 
1040. 

REQUISITES OF, § 3852; 1042. 
Amendment of, before answer, § 3853; 

1049. 
Causes, of demurrer to, §§ 3854, 8855; 

1049. 
Objections not appearing on face of, how 

to be taken : when deemed waived, 
§3856; 1054. 

Cross,— against co-defendant or third 
persons, proceedings upon, § 3869; 1065. 

In action for slander or libel, what neces
sary to be stated in, § 3887 ; 1070. 

O F INTERVENTION, provisions as to, § 3891; 
1073. 

Interrogatories may be attached to, § 3899; 
1081. 

Dismissal of, for failure to answer inter
rogatories attached to answer, § 8906; 
1082. 

Counts of, how numbered, § 3911; 1083. 
Duly verified, taken as t rue upon default 

in actions on account, § 3920; 1085. 
In action for injuries to real property, req

uisites of, §3933; 1089. 
Supplemental, when allowed, § 3938; 1092. 
For appointment of receiver, § 4113; 1186. 
For at tachment , §§ 4164-4169; 1200. 

on debts not due. § 4170; 1203. 
Of intervention in a t tachment proceed

ings, § 4241; 1232. 
In at tachment, amendment of, § 4246; 

1234. 
In proceeding's to subject property to pay

ment of judgment , deemed t rue, when, 
§ 4380; 1274. 
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Pet i t ion—cont inued . 
For new trial, after term when judgmen t 

is rendered, §4384; 1277. 
To vacate or modify judgment , proceed

ing under, §§ 4386-4391; 1279. 
For rehearing in supreme court, §§4431, 

4482; 1326, and rules 88-93; p. xlix. 
print ing of; costs, rules 95, 96; p . 1. 

For writ of certiorari, § 4449; 1332. 
In action for recovery of personal prop

erty, § 4455; 1334. 
In action for recovery of real property, 

§4480; 1344. 
In action to quiet title, § 4504; 1348. 
In action for partition, § 4512; 1351. 
In quo warranto proceedings. § 4585; 1371. 
For order of mandamus, §§ 4613-4615; 

1376. 
For injunction, § 4624; 1383. 
For tr ibunal of voluntary arbitration of 

disputes between employers and work
men, §4677; 1897. 

In actions against boats and rafts, § 4682; 
1398. 

For writ of habeas corpus, §§ 4698, 4699; 
1400. 

In proceedings for change of name, § 4752; 
1409. 

Not necessary in actions before justices, 
§4767; 1414. 

In forcible entry and detainer, § 4864; 
1438. 

To procure affidavit, § 4948; 1460. 
In proceedings to perpetuate testimony, 

§4997; 1471. 
For redress of grievances, r ight of, Const., 

art. 1, § 20; 1812. 

P e t r o l e u m Oil . 
Regulation of sale of, §§ 2483-2496; 649. 

P h a r m a c i s t s . 
See PHARMACY, §§ 2523-2534; 657, and 

§ 5359; 1561. 
Permits to, to sell liquors, § 2369; 608. 
Sales of liquors by, to holders of permits, 

§2375; 611. 

P h a r m a c y . 
Report of commissioners of, § 122; 25. 
Regulation of practice of; pharmacists to 

be registered, §§ 2523, 2524; 857. 
Commissioners appointed; duties and fees 

of, §§2525-2528; 657. 
Penalty for adulterat ing drugs, § 2529; 

659. 
Exclusive r ight to sell medicines, poisons 

and liquors; exceptions, §§ 2530, 2534; 
659. 

Sales of poisons by, § 2531; 660. 
I t inerant venders, § 2532; 660. 
Penalties, § 2533; 661. 

P h y s i c i a n . 
Not liable to act as juror, § 306; 74. 
Summoned by coroner on inquest, com

pensation or, §503 ; 119. 
Cities may license and tax, § 731; 186. 
Of mutual benefit association, fraud of, 

punished, § 1779; 447. 
Examination and license of, §§ 2546-2556; 

663. 
Of Hospital for the Insane, appointment 

of, qualifications, §§ 2173, 2180; 566. 
Not prohibited from put t ing up prescrip

tions, §2534; 661. 

P h y s i c i a n — continued. 
Registry of. §2560; 667. 
To local board of health, §§ 2571, 2572; 

668. 
Not to testify as to privileged communica

tions, § 4893; 1442. 
Fees of as commissioner of insanity, 

§ 5102; 1496. 
Of the penitentiary, appointment , pow

ers and duties of, §§ 6158-6166; 1738. 
Of city, see CITY PHYSICIAN. 

P h y s i o l o g y . 
Examinat ion of teachers in, w i th refer

ence to st imulants and narcotics, §2886; 
726. 

P i l o t s . 
Must obtain license, § 2500; 653. 

P i n t . 
Contents of, § 3222; 825. 

P i s t o l s . 
Sale of to minors, prohibited, § 5384; 1566. 

P l a c e . 
Of contract, effect of l aw of as to usury , 

n., § 3255; 382. 
Denial concerning, how made, § 8907; 

1082. 
Need be alleged, when, §8909; 1082. 

P l a c e o f B r i n g i n g A c t i o n . 
In civil cases, §§ 8781-3794; 1009. 
Against railroad company or carrier for 

extortion or unjus t discrimination, 
§2076; 541. 

Before justices, §§ 4758, 4763; 1413. 
In criminal cases, §§ 5539-5548; 1598. 

P l a c e o f T r i a l , C h a n g e of. See CHANGE O P 
P L A C E OF T R I A L and CHANGE O F V E N U E . 

Pla in t i f f . 
Term defined. § 3710; 967. 
W h o to be, §§ 3748, 8749; 994. 
Joinder, §§ 3750-3753; 997. 
May sue by name used in wri t ten instru

ment, § 3763; 1005. 
May determine newspaper in which pub

lication of notices shall be made, §3824; 
1032, and §5112; 1498. 

May strike cause of action from petition, 
§ 3837; 1039. 

Suing in corporate or representative ca
pacity, need only aver capacity or rela
tion, §3933; 1086. 

Dismissal of action by, § 4051; 1163. 
Relief granted to, on failure of defendant 

to answer, not to exceed relief de
manded, § 4062; 1167. 

May be required to give security for costs, 
when, §§4139-4142; 1193. 

Apport ionment of costs to, § 4144; 1194. 
May controvert answers of garnishee, 

§ 4212; 1233. 
Meaning of term, in relation to execu

tions, § 4357; 1270. 
Death of, does not prevent execution from 

issuing; substitution of representat ives 
of, §^4359-4303; 1270. 

In action for recovery of real property, 
must recover upon the s t rength of his 
own title, § 4477 ; 1343. 

P l a t . 
Of surveyor, wha t to show; recorded, 

§§509-511; 119. 
Of highway, to be filed, § 1423; 364. 
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P l a t — continued. 
Of highway, to be recorded, § 1439; 369. 

in case of resurvey, §§ 1454-1456 
373. 

entered in plat-book, § 1457; 374. 
to be furnished township clerk, § 1458 

374. 
to be furnished highway supervisor, 

§ 1484; 378. 
Of homestead, § 3166; 805, and § 3173: 

811. 
how recorded, § 8174; 812. 

Of permanent survey of lands, § 4507 
1349. 

Of property in partition proceedings, 
§ 4526; 13*53. 

Of surveyor as evidence, § 4952; 1462. 
Fee for copy of, § 5076; 1489. 

Plat-book. 
Of highways, § 1457; 374. 
To be kept 'by auditor, §§ 3121-3123; 790. 

Plats. 
Of cemetery, conveyance of lots in, 

§§ 562, 563*; 128. 
O F LANDS LAID OUT IN CITY OR TOWN: 

Descriptions in ; duty to record, § 994; 
235. 

Statements of: acknowledgment and 
recording, §§ 995, 996; 235. 

Vacation of streets and allevrs in, S 997; 
238. 

Vacation of by proprietor, §§ 998-1002; 
238. 

Transfer or rededication of public 
grounds in, §§ 1003, 1004; 239. 

To be made by auditor upon failure of 
owner to make, § 1005: 240. 

Not to be recorded until property is 
free from incumbrance, §§ 1010-
1013; 241. 

Resurvey of, §§ 1015-1018; 242. 
Vacation of, § 1019; 244. 
Shall give bearing and distance from 

corner of congressional subdivision, 
§ 1012; 242. 

Extent of homestead within, § 3171; 
811. 

Penalty for selling lets in until exe-
culed and recorded, § 1009; 240. 

Special laws for vacation of, not 
allowed, Const., art . 3, § 30; 1823. 

OF TRACTS OWNED IN SEVERALTY: 
Auditor may require, for purposes of 

taxation, § 1006; 240. 
May be executed by auditor, § 1007, 

241. 
Legalized, § 1008; 241. 

Plate Glass Insurance Companies. 
Foreign, $ 1707 ; 426. 

Pleas to Indictment. 
Numb, r and form of, §§ 5744, 5745; 1642. 
Of guilty, how put in ; may be withdrawn, 

§§ 5746, 5747; 1643. 
Trial and judgment upon, §§ 5748-5752; 

1643. 
Of not guilty, entered for defendant re

fusing to plead, § 5752; 1645. 
Pleas to Information before Justice. 

W h a t allowable, § 6066; 1720. 
P l e a d i n g O v e r . 

After decision on demurrer , effect of, 
§3860; 1057 

Pleadings. 
In case of claims against estate of dece

dent, § 3614; 943. 
I n case of misjoinder of causes of action, 

§3840; 1040. 
I N CIVIL ACTIONS: 

General provisions, §§ 3841-3851; 
1040. 

Filing copies of, rule 1; p. Ivii, 
Petition, §§ 3851-3853; 1042. 
Demurrer, §§ 3854-3860; 1049. 
Answer, §§ 3861-3864; 1058. 
Counter-claim, §§ 3865-3870; 1063. 
Reply, §§3871-3874: 1066. 
Verification, §§3875-3888; 1068. 
In slander and libel, §§ 3887, 8888; 

1070. 
I n intervention, §§ 3889-3891; 1072. 
Amendments , §§3892-3898; 1074. 
Interrogatories attached to, §§ 3899-3906; 

1081. 
General principles, §§ 3907-3943; 1082. 
Supplementary, when allowed, § 3938; 

1093. 
Lost, substitution of, § 3942; 1093. 
When other than a general execution is 

required, must state facts entitling to, 
§ 4059; 1166. 

Default for failure to file, § 4076; 1170. 
Writ ten, not required in summary pro

ceedings, § 4120; 1190. 
Containing mat ter arising after commence

ment of action, confession of, § 4148; 
1196. 

In proceedings to vacate or modify judg
ment, § 4387; 1279. 

In supreme court, as to r ight to take or 
maintain appeal, § 4443; 1330, 

In actions to recover real property, §§ 4480-
4482; 1344. 

I n actions to quiet title, §§ 4504-4506; 1348. 
In actions for partition, §§4512-4517; 1357. 
In quo warranto proceedings, §§ 4585-

4588; 1371. 
I n mandamus, §§4613-4610; 1376. 
In habeas corpus pioceeclmgs, §§ 4698-

4701; 1400. 
In actions before justices, §§ 4779-4781; 

1416. 
Upon appeals from justices, §4845; 1429. 
Taken as t rue upon failure of opposite 

party to obey subpoena, § 4935; 1459. 
I N CRIMINAL ACTIONS: 

By defendant, how put in, §§ 5730, 
"5731 ; 1610. 

Dennnrer to indictment, how put in 
and tried ; judgment upon, §§ 5737-
5743; 1641. 

Pleas to the Indictment, number and 
form of, how put in, judgment upon, 
§§ 5744-5752; 1642. 

Pleuro-pneumonia. 
Cattle diseased with, not to be brought 

into the state, § 5418; 1571. 
P o i s o n . 

Mingling of, wi th food, etc., punished, 
§ 5176; 1515. 

P o i s o n s . 
Regulation of sale of, §§ 2523-2534; 657. 
Method of retailing, by pharmacists, 

§ 2531; 660. 
To be labeled when sold, and record kept, 

§ 5359: 1561. 
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P o l e . 
Standard length of, § 3215; 824. 

P o l i c e . 
City council may establish and organize, 

§ 723; 183. 
To be elected by council in cities of second 

class. § 788; 197. 
Appointment of in cities of first class, 

§ 791; 198. 
Number of, to be regulated by city coun

cil, duties of, § 802; 199. 
Appointment and removal of, in cities 

under special charter, § 919; 221. 
P o l i c e C l e r k . 

Election or appointment of, § 807; 200. 
P o l i c e C o u r t s . 

Establishment of, election or appointment 
of clerk, §807 ; 200. 

Deemed courts of record, and to have 
seal, § 8 0 8 ; 201. 

Always open, juries in, appeals, etc., 
§§ 810, 811: 201. 

Witness' fees in, § 5090; 1493. 
Proceeding before, in criminal cases, 

§ 6105; 1726. 
P o l i c e J u d g e . 

Election of in cities of first class, §§ 796-
798; 198. 

Election or appointment of, § 807; 200. 
Powers and jurisdiction of, § 808; 201. 
Compensation of, § 809; 201. 
iU,t\ or may act as, § 813; 301. 
Included in t e rm magistrate, § 5490; 1588. 

Policeman. 
Bribery of, §5254; 1538. 
As peace officer, § 5491; 1589. 

P o l i c i e s o f I n s u r a n c e . 
How executed, § 1696; 422. 
In mutual companies, cancellation of, 

§ 1701: 423. 
To state whether company is m u t u a l or 

stock, § 1703; 424. 
To provide for equitable cancellation 

thereof, § 1724; 431. 
Forfeiture and cancellation, §§ 1729-1731; 

433. 
Solicitor procuring, deemed company's 

agent. § 1733; 434. 
Copy of application to be attached to, or 

incorporated in, § 1733; 434. 
Amount of, prima facie evidence of value, 

§ 1734; 434. 
Assignment of, n., § 3260; 889. 
Assignee of may sue thereon, n., § 3748; 

994. 
P o l i c i e s of L i f e I n s u r a n c e . 

Valuation of by auditor, § 1743; 438. 
Exempt from execution, § 1756; 441. 
Defenses to actions on, §§ 1758-1760; 442. 
Avails of not subject to debts, how dis

posed of, § 3576; 934. 
In mutual benefit associations, fraud in 

procuring, § 1779; 447. 
assignment or change of, § 1767; 444. 

P o l i t i c a l C o r p o r a t i o n s . 
General regulations as to appropriation of 

money, issuance of bonds, etc., §§ 987-
993; 233. 

Bonds for indebtedness in excess of limit 
made liens upon property of, §§ 3334, 
3335; 870. 

P o l i t i c a l C o r p o r a t i o n s — continued. 
Not to become stockholders in banking 

corporations, Const., a r t 8, § 4 ; 1834. 
Limit of indebtedness of, C o n s t , ar t . 11, 

§ 3 ; 1839. 

P o l l B o o k s . 
To be furnished by county auditor, § 1076; 

255. 
How kept, § 1081; 256. 
Returns in, §§ 1091, 1092; 257. 
Messenger failing to di l iver, punished, 

§5315; 1550. 

Pol l Tax . 
I n cities under special charter , § 939; 224. 
Paid by labor upon highway, §§ 1497, 1499; 

381. 
W h e n not paid in labor, how collected, 

§1503; 382. 
Members of militia exempt from, § 1573; 

395. 
Firemen exempt from, § 2432; 638. 

Pol ls . 
In country precincts, § 1054; 252. 
See, also, PRECINCTS. 
Where to bo opened, § 1064; 254. 
Time of opening and closing, § 1072; 255. 
Expenses for, n., § 530; 123. 

P o l l i n g of J u r i e s . 
I n civil cases, §§ 4011, 4012; 1134. 
In criminal cases, § 5855; 1675. 

Pools . 
Railway companies not allowed to form, 

§§ 1993, 1993; 513. 
By railways or other carriers, prohibited, 

§ 2054; 531. 
To fix prices of commodities or regula te 

production, punished, §§ 5454-5456; 
1580. 

Poor . 
Board of supervisors to exercise powers as 

to, § 402, % 2 1 ; 95. 
Relief of by city council, § 803; 200. 
Liability of relatives for support of, 

§§2117-2138; 556. 
Legal settlements of, §§ 2139-2147; 558. 
Relief of, outside of poor-house, §§ 2148-

2150; 561. 
where there is no poor-house. §§ 2151-

2155; 562. 
Supervisors may contract for support of, 

§§3156-3158; 563. 
Establishment and management of poor-

house, §§ 2159-2169; 564. 

P o o r C o n v i c t s . 
Liberation of, §§ 6009, 6010; 1711. 
Provisions not applicable to persons con

victed for violating liquor law, §§ 2381, 
2384, 2388; 614. 

P o o r - h o u s e . 
Purchase of real estate for, by board of 

supervisors, § 402, If 20; 95.̂  
Relief of poor in absence of, §§ 2151-2155; 

562. 
Establishment and management of by 

board of supervisors, §§ 2159-3169; 564. 

P o o r T a x . 
Levy of, § 2168; 565. 

P o r t - w a r d e n . 
Appointment or election of, § 737; 185. 



2012 INDEX. 

Posse Comitatus. 
Sheriff may call out, § 475; 115, and 

§ 5529; 1594. 
Possession. 

Mortgagee of personal property entitled 
to, §3098; 773. 

W h a t change of, as to personal property 
mortgaged or sold, deemed sufficient, 
n., §'3094; 768. 

Of lands, deemed to be in owner, § 8099; 
774. 

Mortgagor of real property entitled to, 
§3109; 776. 

Notice imparted by, n., § 3112; 779. 
Of property owned by husband or wife, 

action for, bv one against the other, 
§ 3395; 883. 

Of property belonging to estate, proceed
ings to compel delivery of, §§ 3583-3585; 
935. 

Of real property of decedent, §§ 3606-
3608; 940. 

W h a t sufficient to bar action to recover 
real property, n., § 3734; 974. 

Execution for delivery of, § 4260; 1237. 
Of property during t he period of redemp

tion, § 4331; 1262. 
Of real property, action for recovery of, 

§§ 4475-4502; 1342. 
Need not be shown in action to recover 

real property, § 4484; 1345. 
W r i t of, in action to recover real prop

erty, §4496; 1346. 
W h a t sufficient to take parol contract as 

to land out of the s tatute of frauds, n. , 
§4916; 1454. 

Of recently stolen property, presumption 
from, n., §§ 5208, 5210; 1522. 

P o s t a g e for S e n d i n g P a p e r s , e t c . 
Taxed as costs, § 4147; 1196. 

P o s t h u m o u s C h i l d r e n . 
Mav inherit, notwithstanding will, § 3534; 

923. 
Share of, from whom taken, § 3535; 923. 

P o s t i n g o f N o t i c e s . 
How proved, § 4949; 1461. 

P o s t m a s t e r s . 
Of general assembly, compensation of, 

§ 1 2 ; 2. 
P o t a t o e s . 

Weight of per bushel, § 3225; 825. 
P o u n d . 

Standard, divisions of, etc., §§ 3217, 3218; 
824. 

P o w e r o f t h e C o u n t y . 
Sheriff may call out, § 475; 115, and 

§ 5529; 1594. 
P o w e r of A t t o r n e y . 

Recorded, how revoked, § 3144; 796. 
P o w e r , P o l i t i c a l . 

Inures in the people, Cons t , art. 1, § 2 ; 
1799. 

P o w e r s . 
Of corporations for pecuniary profit, 

§ 1609; 400. 
Of the state, how divided, Cons t , art . 3, 

§ 1; 1817. 
Practice. 

In courts, general assembly to provide 
system of, Cons t , art. 5, § 14; 1832. 

Judges to adopt rules of, § 243; 53. 

P r a c t i c e — continued. 
Rules of, as adopted, pp. lvii, Iviii. 
Of pharmacy, see PHARMACY. 
Of dentistry, see DENTISTRY. 
Of medicine, see MEDICINE. 

Prairie. 
Setting fire to and burning, punished, 

§§5188,5189; 1517. 
P r a y e r for J u d g m e n t . 

May be based upon several counts, § 3852; 
1042. 

Not necessary in answer, § 3864; 1063. 
Not to be attacked by motion for more 

specific statement, n., § 3927; 1088. 
P r e c e p t . 

For jury, issuance, service and re turn of, 
§§319, 320; 77. 

For new jury , § 322; 77. 
In habeas corpus proceedings, §§ 4718-

4720: 1403. 
3? r sc inc t s • 

At citv elections, § 687; 186, and § 1044; 
247." 

Outside city limits, § 1054; 252. 
W h a t to constitute, §§ 1064, 1065; 254. 
For elections in independent school dis

tricts. § 2936; 739. 
P r e f e r r e d S t o c k . 

May be issued by railways, §§ 1968, 1969; 
498. 

P r e g n a n c y . 
Of wife at t ime of marriage, cause for 

divorce, § 3415 ; 893. 
Of person sentenced to death, inquiry at; 

to, § 5137; 1505. 
P r e j u d i c e . 

Of judge or inhabitants of county, ground 
for change of place of trial, §§ 3795-
3797: 1014. 

Error without , not to be regarded in sub
sequent; proceedings, § 3896; 1080, and 
§ 4013; 1149. And see E R R O R W I T H O U T 
PREJUDICE. 

P r e l i m i n a r y E x a m i n a t i o n . 
General provisions, §§ 5610-5621; 1607. 
Trial, §§ 5622-5627; 1808. 
Bail, §§5628, 5629; 1609. 
War ran t of commitment, § 5630; 1610. 
Witnesses bound over to appear, §§ 5631-

5634; 1610. 
Findings and re turn of magistrate, §§ 5635, 

5636; 1610. 
Minutes of evidence to be laid before 

grand jury . § 5672; 1618. 
Commitment upon, reviewed by habeas 

corpus, § 4731; 1404. 
P r e l i m i n a r y I n f o r m a t i o n . 

Defined, §5493; 1589. 
Arrest of defendant upon warrant , 

§§5569-5572; 1600. 
Bail, §§5573, 5576-5578; 1601. 
Execution of warrant , §§ 5574, 5575; 1601. 
Defendant to be taken before magistrate, 

§§5579, 5580; 1602. 
Proceedings upon, see PRELIMINARY E X 

AMINATION, §§ 5610-5637; 1607. 
See, also, INFORMATIONS. 

P r e m i u m N o t e s of I n s u r a n c e C o m p a n y . 
Taken as capital stock, § 1687; 419. 
Not collectible unless company has com

plied with the law, §1709; 427. 
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P r e m i u m N o t e s of I n s u r a n c e C o m p a n y — 
continued. 

Failure to pay, not to work forfeiture of 
policy, §1729; 433. 

Notice of maturi ty , § 1730; 433. 
Cancellation of, § 1731; 433. 
Of mutua l benefit companies, cancella

tion of, § 1701; 423. 
P r e m i u m s . 

Awarded by agricultural society, § 1670; 
416. 

Prescription. 
Right of foot-way not acquired by, § 3208; 

822. 
Prescriptions. 

Physician not prohibited from put t ing up, 
§2534; 661. 

P r e s e n c e o f D e f e n d a n t . 
When necessary on arraignment, § 5713; 

1635. 
in criminal trials, § 5736; 1641. 

At rendition of verdict, § 5846; 1671. 
Not necessary at ruling on motion for new 

trial, n., §5875; 1680. 
When necessary at judgment on convic

tion, §5882; 1681." 
P r e s e n c e of P la in t i f f . 

In habeas corpus proceedings, § 4737; 
1405. 

P r e s e n t a t i o n . 
Of claim against county, § 3815; 1027. 

President of School Board. 
Powers and duties of, §§ 2854, 2855; 721. 

P r e s i d e n t of S e n a t e . 
Who to be. Cons t , art. 4, § 18; 1827. 
To act as governor upon death or disquali

fication of lieutenant-governor, Const., 
art. 4, § 1 9 ; 1827. 

P r e s i d e n t o f S t a t e U n i v e r s i t y . 
Appointment; powers; duties, §§ 2618, 

2622; 678. 
To be member of state educational board 

of examiners, § 2598; 675. 
P r e s i d e n t of A g r i c u l t u r a l C o l l e g e . 

Not eligible as trustee, § 2631; 680. 
Election of, § 2682; 680. 
Powers and duties of, §§ 2638, 2640; 681. 
Oath of, § 2642; 682. 

P r e s i d e n t of D i s t r i c t T o w n s h i p . 
Election of, §2830; 714, 
Powers and duties of, §§2854, 2855; 721. 

P r e s i d e n t of I n d e p e n d e n t D i s t r i c t . 
Election of, § 2933; 736. 

P r e s i d e n t i a l E l e c t o r s . 
Election of, §§ 1134-1134; 263. 
Contesting election of, §§ 1212-1217; 276. 

JpYQSSt 

Liberty of, Cons t , art . 1, § 7; 1800. 
P r e s u m p t i o n . 

In favor of proceedings of court of gen
eral jurisdiction or public officer, n., 
§ 3809; 1023. 

Of jurisdiction upon service by publica
tion, § 3823; 1029. 

In favor of judgment by default upon 
publication. n . , '§4077; 1172. 

In favor of proceedings of officers and 
courts of limited jurisdiction, § 4920; 
1456. 

P r e v i o u s C o n v i c t i o n o r A c q u i t t a l . See 
FORMER CONVICTION OR ACQUITTAL. 

P r i e s t . 
Not to testify as t o privileged communi

cations, § 4893; 1442. 
P r i n c i p a l a n d S u r e t y . 

Executions against , how levied, §§ 4264-
4267; 1238. 

P r i n t e r , P u b l i c . 
Compensation for publication of estray 

notices by, §§ 5099, 5100; 1495. 
See STATE P R I N T E R . 

P r i n t i n g . 
Of reports of officers, §§ 124-136; 26. 
Of acts of general assembly, §§ 39-41; 6. 
See STATE P R I N T E R . 

P r i o r i t y . 
Ot mechanic's lien, § 3317; 865. 

P r i s o n e r s . 
Sheriff to have charge of, § 474; 115. 
I N PENITENTIARY : 

Defense for, how made, § 3764; 1005. 
Service of original notice on, § 3822; 

1029. 
Answer in behalf of, § 3862; 1062. 
Not required to verify pleading, 

§ 3881; 1070. 
Testimony of, how procured, §§ 4929, 

4930; 1458. 
Expenses of conveying to jail, § 5097; 

1495. 
Officer suffering to escape, punished, 

§§ 5261-5263; 1540. 
Assisting to escape, punishment for, 

§§5264-5366; 1540. 
Breaking jail, punished, § 5267; 1541. 
May be confined a t hard labor, §§ 6136, 

6137; 1783. 
Credited for labor, § 6141; 1734. 
Cruel t rea tment of, punished, § 6142; 1734. 
To be protected, § 6143; 1734. 

P r i s o n s . 
Condition and management of to be in

quired into by grand ju ry , § 5661; 1617. 
DISCIPLINE O F : 

Jails used a s ; du ty of keeper, §§ 6121-
6138; 1731. 

Inspectors of jails, §§ 6139-6133: 1733. 
Solitary imprisonment, § 6134 ; 1732. 
Expenses of safe keeping and main

taining, §6135; 1732. 
Confinement at hard labor, §§ 6136-

6143; 1733. 
P r i v a t e P r o p e r t y . 

Cannot be taken to pav debts of public 
corporation, §4273; 12*41. 

Not to be taken for public use wi thout 
compensation, Const., ar t . 1, § 18; 1809. 

See, also, CONDEMNATION O F P R O P E R T Y . 
P r i v a t e S e a l s . 

Cse of, abolished, § 3289; 848. 
P r i v i l e g e . 

Of members of general assembly, § 18; 3. 
P r i v i l e g e d C o m m u n i c a t i o n s . 

Not to be received in evidence, §§ 4892-
4894; 1442. 

P r o b a t e . 
Terms in counties having two county 

seats, § 209; 44. 
Records, to be kept separate, § 263; 60. 

how kept, §§ 3695-3698; 965. 
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P r o b a t e — continued. 
Jurisdiction of district court, §§ 3509-

3531; 916. 
Court, proceedings of outside of county, 

legalized, §3512; 917. 
Fees, §§ 5035, 5039; 1481. 
Rules, see pp. Iviii, lix. 
Of will, not conclusive on adverse par

ties, n., §3509; 916. 
proceedings for, how tried, §§ 3540, 

3541; 923. 
effect of, n., § 3542; 924. 
conclusive as to due execution, 

§3554; 927. 

P r o c e d e n d o f r o m S u p r e m e C o u r t . 
Not essential to further proceedings after 

decision on appeal, n., § 4424; 1302. 
Effect of, § 4436; 1327, and rule 70; p . 

xlviii. 
Superseded by petition for rehearing, 

rule 93; p. 1. 
In criminal cases, § 5927; 1690. 

Procedure. 
Uniformity of, § 3725; 971. 
Before referee, § 4037; 1142. 

Proceedings. 
Not affected by repeal of s tatute, § 49, 

IT i ; 8. 
Effect of code upon, §§ 54-56; 13. 
Judicial , to be public, § 252; 55. 
Of board of supervisors, publication of, 

§ 428; 106. 
Summary, against administrators for non

payment of legacies. § 3839; 948. 
Special, defined, § 3711; 967. 
In civil actions, how divided, § 3712; 

967. 
Equitable, what actions prosecuted by, 

§§3713-8716; 968. 
Ordinary, what actions prosecuted by, 

§§3717, 3718; 969. 
Er ior of plaintiff as to kind of, effect of 

correction, etc., §§3719-3721; 969. 
Ordinary, tr ial of equitable issues in, 

§ 3722; 970. 
Change in kind of, by court, § 3723; 970. 
Error m kind of, how waived, § 3724; 970. 
Special, provisions as to other proceedings 

applicable to, § 3725; 971. 
Ordinary and equitable, trial of issues in, 

§§3947-3950: 1094. 
SUMMARY, §§4116-4120; 1190. 

on bond for costs, § 4142; 1193. 
against debtor, auxiliary to execu

tion, §§ 4364-4378; 1271. 
I n at tachment, to be independent of or

dinary proceedings, § 4164; 1200. 
In at tachment, amendments in, § 4246; 

1234. 
Equitable, to subject property to payment 

of judgment , §§4379-4382; 1273. 
Special, appellate jurisdiction in, § 4392; 

1281. 
Ordinary, grant ing of injunctions in, 

§ 4622; 1379. 
Of officers and inferior courts, presump

tion as to, §4920; 1456. 

Proceeds. 
Of sale of unclaimed property, § 3368; 

876. 
Of escheated property, disposition of, 

§§3668, 3669; 960. 

P r o c e s s . 
Service of, upon lands owned by United 

States, § 4 ; 1. 
How attested, § 251; 55. 
Sheriff may call out posse to execute, 

§ 475; 115, and § 5529; 1594. 
Execution of, bv sheiiff after expiration 

of office, §479*; 116. 
by successor of sheriff, § 481; 116. 

Service of by coroner, § 485; 117. 
Service of by person specially appointed, 

§486; 117. 
Service of upon foreign insurance com

panies, § 1707; 426. 
Service of on agents of life insurance 

companies, § 1739; 436. 
Service of on foreign corporation, § 1641; 

410. 
Service of upon agent of foreign mutua l 

benefit association, § 1773; 445. 
Issued by railroad commissioners, obedi

ence to enforced, § 2060; 533. 
In probate matters, may be revoked, 

§ 3520; 919. 
How served on persons in lunatic asylum, 

§ 3831; 1029. 
Of supreme court, § 4401; 1287. 

upon judgment , § 4427; 1325. 
Under which prisoner is held, penalty for 

refusal to deliver copy of, § 4717; 1403. 
Resistance to, deemed contempt, § 4740; 

1406. 
Not to be issued from justice's court into 

another county, § 4881; 1436. 
Refusal of officer to execute, punished, 

§ 5257; 1539. 
Resisting execution of, punished, § 5368; 

1541. 
Officer may call out power of the county 

to aid in executing, § 5529; 1594. 
Person resisting service of, punishable for 

contempt, § 5530; 1594. 
Person refusing to assist officer to execute, 

guilty of misdemeanor, § 5531; 1594. 
Governor may call out force to assist in 

executing, § 5532: 1594. 
Upon an indictment, §§ 5703-5711; 1634. 
To be served by warden of penitentiary, 

§ 6172; 1739. 
For witnesses, accused entitled to, Const., 

art. 1, § 10; 1805. 
Authori ty of supreme court to issue, 

Cons t , art . 5, § 4 ; 1830. 
Style of, Cons t , art. 5, § 8; 1831. 

P r o c l a m a t i o n of G o v e r n o r . 
Of general or special election, §§ 1024, 

1026; 243. 
Of proposition to amend the constitution, 

§ 61 , 15. 
P r o d u c t i o n o f B o o k s a n d P a p e r s . 

How compelled, §§ 4936-49«>9; 1459. 
P r o f e s s o r s . 

Not liable to ju ry service, § 306; 74. 
P r o m i s e . 

New, revives cause of action on contract, 
§3744; 992. 

P r o m i s s o r y N o t e . See NEGOTIABLE I N 
STRUMENTS. 

P r o o f . 
Burden of, see BURDEN OF P R O O F . 
Of loss, to be given before action brought 

on policy of insurance, § 1734; 434. 
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Proof— continued. 
Of execution and delivery of deeds, etc., 

§ 3132; 794. 
Greater amount of, not rendered neces

sary by verification, § 3885; 1070. 
Mere insufficiency of does not constitute 

a variance, §3894; 1075. 
Extent of, required, § 3936; 1090. 
Correspondence of with petition in jus 

tice's court, n., § 4779; 1416. 
P r o p e r t y . 

Term includes what , § 49, «!J 10; 11. 
Of state, executive council to have charge 

of, § 156; 33. 
W h a t exempt from taxation, § 1271; 286. 
How taxed, §1274; 291. 
Classification of for taxation. § 1300; 299, 
Of railways, taxation of. §§ 2016-2032; 530. 
Perishable, see PERISHABLE PROPERTY. 
Rights of married women in, §§ 3393-

3406; 881. 
Control of in case of abandonment of 

husband or wife by the other, §§ 3398, 
3399; 884. 

Conveyance of in case of insanity of hus
band or wife, §§ 3407-3410; 888. 

Limitation of actions for injuries to, 
§3734; 974. 

Actions for trespass to, accrue when , 
§ 3735: 987. 

Of judgment debtor, disposal of in sum
mary proceeding, §§ 4369, 4370; 1272. 

Equitable proceeding to subject to pay
ment of judgment . §§ 4379-4382; 1273. 

Offenses against, §§ 5179-5201; 1516. 
Stolen or embezzled, disposal of, § 6046; 

1717. 
Stolen, seizure of on search-warrant, 

§ 6028; 1715. 
Right of acquiring, possessing and protect

ing, Const , a r t 1, § 1; 1798. 
Private, not to be taken for public use, 

without compensation, Const., ar t . 1, 
§ 18; 1809. 

P r o p e r t y , P e r s o n a l . 
Term includes what, § 49, If 9; 11. 
To be assessed in name of owner or his 

agent, § 1288; 294. 
Place of taxation of, n., § 1302; 301. 
Acknowledgment and recording of instru

ments of conditional sale of, § 3093; 767. 
of bill of sale or mortgage of, §§ 3094-

8097; 768. . 
Mortgagee entitled to possession of, § 3098; 

773. 
Exempt , set off to widow, § 3575; 933. 
Appraisement of on sale under execution, 

§ 4329; 1260. 
ACTION FOR RECOVERY O F : 

Interpleader in, § 3777 ; 1008. 
W h e n seized under landlord's a t tach

ment, § 3780; 1008. 
Proceedings in. §§4455-4474; 1334. 
Before justice of the peace, where to 

be brought, §4760; 1413. 
proceedings in, § 4854; 1432. 
notice of to non-resident defend

ant, §§4858,4859; 1432. 
FORECLOSURE OF MORTGAGE ON, §§ 4543-

4554; 1356. 
Property, Eeal. 

Term includes what, § 49, % 8; 11. 
Listing and taxation of, § 1288; 294. 

P r o p e r t y , R e a l — continued. 
CONDEMNATION OF, sec CONDEMNATION O F 

PROPERTY. 
GENERAL PROVISIONS: 

Rights of aliens in, §§ 3073-3079; 763, 
and Cons t , art . 1, § 32; 1816. 

Disnosition of in perpetuity, not al
lowed, § 3091; 767. 

W h o deemed seized, § 3099; 774. 
Adverse possession does not prevent 

sale of interest, § 3103; 775. 
Estates may commence in futuro, 

§ 3104; 775. 
Declarations or creations of t rus t in , 

§ 3103; 775. 
Married women m a y convey or in

cumber, § 3106; 775. 
Conveyance by husband and wife, 

§§ 3107, 3108; 776. 
Mortgagor retains legal t i t le and r igh t 

of possession, § 3109; 776. 
Conveyances to two or more, create 

tenancy in common, § 3110; 776. 
Vendor's lien for unpaid purchase 

money, § 3111; 776. 
CONVEYANCE OF, see CONVEYANCE O F 

R E A L P R O P E R T Y . 
Sale of, by guardian, see GUARDIAN. 
Of decedent, see ESTATES OF DECEDENTS. 
Place of bringing action in relation to, 

§§3781-8783; 1009. 
Conveyance ot by commissioner, §§ 4096-

4103; 1182. 
Eedemption of from sale under execution, 

§§4331-4352; 1262. 
Conveyances of bv sheriff, § 4330; 1261, 

and § 4355 ; 1268. 
Recovery for injuries to, by purchaser a t 

execution sale, § 4356; 1270. 
Sale of interest of j u d g m e n t debtor in, 

§ 4371; 1272. 
ACTION FOR RECOVERY O F : 

Place of bringing, § 3781; 1009. 
Publication of original notice in, 

§ 8823; 1029. 
Proceedings, parties, §§ 4475, 4476; 

1342. 
Plaintiff to recover only on his own 

title, §4477; 1343. 
By tenant in common or co-tenant, 

§ 4478; 1344. 
Service upon agent of non-resident, 

§ 4479; 1344. 
Pleadings, §§4480-4482; 1344. 
Substitution of landlord, § 4483; 1845. 
Trial ; verdict; judgment , §§ 4484-

4490; 1345. 
Limitation of recovery for use and oc

cupation, § 4491: 1845. 
Improvements set off, § 4492; 1346. 
Exemplary damages, §4493; 1346. 
Liability of tenant , § 4494; 1346. 
Proceeding in case of crop sown, 

§4495: 1346. 
J u d g m e n t and wri t of possession, 

§ 4496; 1346. 
Recovery for rent accruing after judg

ment , § 4497; 1346. 
New trial, §§ 4498-4502, 1346. 

Action to quiet title to, §§ 4503-4506; 1347 
Foreclosure of mortgages on, §§ 4555-4566; 

1357. 
Actions affecting, ^«efore just ice, transfer 

of, §§4784, 4785; 1418. 
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P r o p e r t y , R e a l — continued. 
Action oi forcible entry and detainer as to, 

§§4860-4874; 1432. * 
Introduction in evidence of instruments 

affecting, §§ 4909-4912; 1449. 
Lien of bail bonds upon. § 6004; 1711. 
Liens of judgments for fines in criminal 

actions upon, § 6007; 1711. 
P r o s e c u t i n g W i t n e s s . 

Costs of preliminary examination may be 
taxed to, §5637; 1611. 

Name of to be indorsed on indictment ; 
costs may be taxed to, § 5675; 1620. 

Costs of proceedings before justice may 
be taxed against ; appeal, § 6089; 1723. 

P r o s e c u t i o n . 
Verification of pleading not necessary 

when it would subject to, § 3882; 1070. 
Witness not required to testify as to mat

ters which would subject him to, § 4897; 
1443. 

Prosecutions. 
For failure to tu rn to the right in high

way, how commenced, § 1514; 385. 
For adultery how commenced, § 5317; 

1550. 
For violation of game laws, where to be 

brought, attorneys' fees, etc., §§ 5400, 
5401; 1568. 

I n criminal cases, limitation of, §§ 5549-
5554; 1597, 

To be conducted in the name and by au
thority of the state, Const., art. 5, § 8; 
1831. 

Prostitutes. 
Deemed vagrants, § 5512; 1592. 

P r o s t i t u t i o n . 
Enticing away female for purpose of, pun

ished, §5164; 1511. 
Penal ty for, § 5326; 1554. 
Houses kept for, deemed nuisances, § 5472; 

1584. 
Protest. 

Of notes and bills, §§ 3271-3278; 842. 
Of notary public, as evidence, § 4919; 

1456. 
P r o v i s i o n s . 

Diseased or unwholesome, punishment for 
sale of, § 5356; 1561. 

P u b l i c B u i l d i n g s . 
Officers having management of, to take 

oath, §163 ; 34. 
not to contract beyond appropriation, 

§164; 35. 
Rebuilding of wi th insurance money, 

§ 4 1 5 : 103. 
Submission to vote of question as to erec

tion of, § 480; 107. 
I n cities of first class, power of board of 

public works with reference to, §§ 889-
894; 216. 

Mechanics' liens do not at tach to, 
§ 3311; 856. 

Lien upon, of bonds issued for their erec
tion, §§ 3324-3329; 870. 

Judgments not a lien upon, n. , § 4089 
1177. 

Are exempt from execution, § 4273; 1241 
Defacing walls of, punished, § 5294; 1546, 

P u b l i c F u n d s . 
Liability of treasurer for misuse of, § 1400 

358. 

P u b l i c G r o u n d s . 
Transfer of for school purposes in cities 

under special charter, § 925; 221. 
P u b l i c H e a l t h , Offenses A g a i n s t . 

Selling unwholesome provisions, § 5356; 
1501. 

Adul terat ing food, liquors or drugs, 
§§5357,5358; 1561. 

Failure to label poisons and keep record 
of sales, § 5359; 1561. 

Inoculating with small-pox to spread dis
ease, § 5360; 1562. 

Selling drugged liquors, § 5361; 1562. 
Throwing (lead animals into streams, 

wells, etc., §5362; 1562. 
Diluting or adulterating milk, § 5363; 1562. 
Regulation of sale of lard from diseased 

hogs, §§5370-5373; 1564. 
Public Lands. 

Rights of the United States in, § 2; 1. 
Of the United States, exemption of from 

taxation, § 4; 1. 
Purchased from United States, when sub

ject to taxation, § 1271; 288. 
Sale of for taxes, § 1886 ; 353. 
Use of in making water-power improve

ment , § 1901; 474. 
Conflicting entries of, not affected by rec

ord, n., § 3112; 779. 
Use of t imber from, by settlers, § 4578; 

1369. 
Location of bv general assembly. Const., 

a r t 11, § 7 ; "1841. 

P u b l i c L i b r a r y . See LIBRARY. 

P u b l i c M o n e y . 
Officer empowered to expend, prohibited 

from contracting in excess of appropria
tion, § 164; 35. 

Not to be appropriated to sectarian insti
tution, § 987; 238. 

Statement of receipts and expenditures 
of, to be published with session laws, 
Const., art. 3, § 18; 1821. 

Not to be appropriated for local or private 
purposes, Const , art. 3, § 31; 1825. 

P u b l i c Offenses . See OFFENSES, P U B L I C 

P u b l i c Officers . See OFFICERS, PUBLIC. 

P u b l i c P e a c e , Offenses A g a i n s t . 
Affrays, unlawful assemblages, riots, 

§§5431-5435; 1574. . 
In jur ing or destroying houses or boats, 

§ 5436; 1574. 
Horse racing, § 5487 ; 1374. 
Breach of Sabbath, § 5438; 1574. 

P u b l i c P o l i c y , Offenses A g a i n s t . 
Lotteries, § 5380; 1565. 
Selling liquors to Indians or intoxicated 

persons, § 5381; 1565. 
Minors not to be allowed in saloons, 

§§ 53S2, 5383; 1565. 
Bringing pauper within the state, § 5388; 

1566. 
Carrying on business without license, 

§5389; 1566. 
Pu t t i ng in circulation foreign bank-notes, 

§ 5390; 1566. 
Game laws, §§ 5892-5402; 1567. 
Obstructing passage of fish with net, 

§§5403,5404; 1569. 
Fishing on premises of another, § 5405; 

1569. 
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P u b l i c P o l i c y , Offenses A g a i n s t — con. 
Bringing diseased sheep, horses, etc., 

within the state, punished, §§ 5412,5413; 
1570. 

Diseased horses, etc., taken up and killed, 
§5414; 1570. 

Bringing within the state or having in 
possession Texas cattle, §§ 5418, 5419; 
1571. 

Introducing or cultivating diseased hop 
roots, punished, §§ 5420, 5421; 1571. 

Permit t ing Canada thistles to mature , 
punished, §5422; 1572. 

Killing birds, punished, § 5423; 1572. 
Running threshing-machines without box

ing, § 5426; 1572. 
Failure to properly equip steam-boilers, 

punished, §§5427, 5428; 1573. 
P u b l i c P r i n t i n g a n d B i n d i n g , §§ 115-

136; 24. 
P u b l i c S h o w s . See SHOWS. 
P u b l i c S q u a r e s . 

May be used for school purposes, § 1003; 
239. 

Special laws for vacation of, not allowed, 
"Const., art . 3, § 3 0 ; 1823. 

P u b l i c W a y s . 
To mines and quarries, establishment of, 

§§1949-1952; 494. 
Publication. 

Acts taking effect by, § 37; 5. 
Of acts, compensation for, § 48; 8. 
Of supreme court reports, §§ 196-205; 40. 
Of proceedings of board of supervisors, 

§ 428; 106. 
Of ordinances, § 661; 168. 
Of notice of assignment, § 3.296; 853. 
Of certificate of limited partnership, 

§§ 3338, 3389; 872. 
Of notice of dissolution of limited part

nership, § 3358; 873. 
Of notice as to unclaimed property, § 3366; 

876. 
Of notice of probate of will, § 3541; 934. 
Of notice of order of court as to adminis

trator, §§ 3684, 8685; 963. 
Service of notice on corporations by, 

§8817; 1038. 
SERVICE OF ORIGINAL NOTICE BY, §§ 3833-

3827; 1039. 
upon unknown defendant, §§ 3828-

3831; 1034. 
Service by, legalized, § 3826; 1033. 
Defendant served by, may appear after 

default and defend, § 4082; 1176. 
JUDGMENT in case of service by ; new trial , 

etc., §§4083-4088; 1170. 
Of notice ot appeal to supreme court, rule 

16; p . xli. 
Defendant served by, may have new trial, 

§4383; 1275. 
Of notice of sale under chattel mortgage, 

§§4546,4547; 1356. 
Of change of name, §§ 4753-4755; 1410. 
Affidavits as to fact of, § 4948; 1461. 
Method of taking deposition of person 

served by, §4984, 1469. 
Of estray notices, §§ 5099, 5100; 1495. 
Of legal notice, where to be made, fees 

for, § 5113; 1498. 
Of original notice or notices of sales, 

plaintiff to select paper for, § 5112; 
1498. 

P u b l i c a t i o n — continued. 
Of delinquent t a x list, compensation for, 

§ 5113; 1498. 
Laws of general assembly may take effect 

by, Cons t , ar t . 3, § 26; 1822. 
P u b l i s h e r . 

Of newspaper, to make proof by affidavit 
of publication of notices, §8835; 1033. 

P u n i s h m e n t . 
On conviction of murder in first degree, 

to be fixed by jury, § 5132; 1505. 
May be reduced by supreme court on ap

peal in criminal cases, § 5923; 1688. 
In penitentiary, wha t to consist of, § 6170; 

1739. 
Cruel and unusual , not to be inflicted, 

Cons t , ar t . 1, § 1 7 ; 1808. 
Of members of general assembly for dis

orderly behavior, Const., ar t . 3, § 9; 
1820. 

P u p i l s . 
Dismissal or suspension of by board in 

independent districts, § 2850; 720. 
Dismissal of by sub-director, § 2871; 724. 
Where to at tend school, §§ 2912-2914; 733. 
Not to be excluded on account of color, 

n., Const., a r t 1, § 1; 1798. 
P u r c h a s e M o n e y . 

Homestead r ight subject to, n., § 8167; 
805. 

Mortgage for, on homestead, valid with
out husband and wife joining, n. , 
§8165; 802. 

P u r c h a s e r . 
A t judicial sale, officer selling no t to be

come, §478; 116. 
At tax sale, who becomes, § 1358; 325. 

interest acquired by, n., § 1382; 844. 
I n good faith, of tax-tit le, protected, n., 

§ 1382; 344. 
At void tax-sale, recovery by of taxes 

paid, n . , § 1382; 344. 
Of property wrongfully sold a t tax-sale, 

money refunded to, § 1887; 353. 
Subsequent, protected against unrecorded 

instruments, n., § 3112; 779. 
At judicial or tax-sale, has color of t i t le ; 

rights of, assignable, § 3157; 799. 
Protected against mechanics' liens, when, 

§3314; 860. 
F rom decedent, protected against claims 

of non-resident widow, § 8646; 953. 
In good faith, not affected by retrial in 

case of judgment on service by publica
tion, §4085; 1177. 

At judicial sale of equitable interest in 
real property, interest acquired by, n., 
§ 4089; 1177. 

At sheriff's sale, title vests in, when, n., 
§ 4331; 1262. 

At execution sale, recovery by for inju
ries to property, § 4350; 1270. 

In good faith, not affected by judgmen t 
on appeai, § 4429; 1325. 

At sale under chattel mortgage, §§ 4548-
4552; 1857. 

At tax-sale, may recover for waste or 
trespass, §§ 4579, 4580; 1889. 

Under execution, may recover for waste 
or trespass, §§ 4575-4577 ; 1369. 

Q u a i l . 
Preservation of, § 5892; 1567. 
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Q u a l i f i c a t i o n . 
Of sureties on bonds, §§ 827, 328: 78. 

for stay of execution, § 4287; 1246. 
Q u a l i f i c a t i o n for Office. 

Religious test not to be required as, Const., 
art. 1, § 4 ; 1799. 

Of representatives and senators in gen
eral assembly, Cons t , art . 3, § 4 ; 1819. 

Q u a l i f i c a t i o n of Officer. See OFFICER. 
Q u a n t i t y . 

Denial concerning, how made, § 3907; 
1082. 

Q u a r a n t i n e , 
I n case of contagious diseases in cities 

under special chax-ter, § 975; 231. 
Against diseased animals, § 2295; 590. 

Q u a r r i e s . 
Establishment of public wavs to, §§ 1949-

1952; 494. 
Q u a r t . 

As measure of contents, § 3222; 825. 
Q u a r t e r m a s t e r - g e n e r a l . 

Adjutant-general to act as, § 1565; 393. 
Q u e s t i o n s . 

Submitted to vote, see SUBMISSION TO 
V O T E . 

Submitted to ju ry for findings of fact, 
§ 4015; 1135. 

To be propounded to garnishee, §§ 4205-
4207; 1219. 

Q u i e t i n g T i t l e . 
Action for, §§4503-4506; 1S47. 

Q u i n c e s . 
Weight of per bushel, § 3225; 825. 

Q u i t c l a i m D e e d . 
Purchaser by, not protected, n. , § 3112; 

779. 
Form for, §3145; 796. 

Q u o r u m . 
Of supreme court, § 178; 37. 
Of board of supervisors, § 392; 93. 
Of council of incorporated town, § 698; 

178. 
Of houses of general assembly, a majority 

constitutes, Cons t , art . 3, § 8; 1820. 
Q u o " W a r r a n t o . 

Action of, §§ 4581-4603; 1370. 
R a f t s . See BOATS AND RAFTS. 

R a i l w a y s . 
Speed of trains of, within city limits, 

§615 ; 141. 
at depot grounds, § 1972; 501. 

City may authorize or forbid laying of 
t racks of over streets, § 623; 144. 

City under special charter may regulate 
tracks in streets, § 923; 221. 

Gates at crossings in cities, § 725; 183. 
Paving tracks of in cities, § 829; 206. 
Donation of station grounds to, by city or 

town, §§637, 638; 161. 
Rights oi over streets dedicated to city, 

n., §996; 235. 
County, city or town not to be interested 

in, §988; 234. 
Bonds in aid of, void, §§ 989, 990; 234. 
Taxation of property of, used in operation 

of road, §§ 2016-2022; 520, and n., 
§1274; 291. 

not used in operation of road, §§ 1281-
1286; 293. 

R a i l w a y s — continued. 
Property of stockholders in, not liable for 

corporate debts, § 1618; 404. 
Right to use levee may be granted to, 

§1864; 467. 
Right to lay drains across lands of, § 1883; 

471. 
Proceedings by, to condemn property for 

right of way', §§ 1904-1923: 475. 
May condemn right of way for channels 

and ditches. §§ 1924-1927; 487. 
Required to construct viaducts over t rades 

in cities, §§ 1937-1942; 491. 
May condemn riparian rights, § 1954; 

495. 
Forfeiture of right of way of for non-

user, § 1928: 488. 
Condemnation of abandoned right of way 

by, § 1939; 488. 
The crossing of highways, railways, ca

nals, etc., by, §§ 1930-1935; 489. 
Shall construct private crossings and cat-

tie-guards, § 1936; 490. 
Compensation to riparian owner for right 

of way of. §§ 1958, 1954; 495. 
G E N E R A L PROVISIONS: 

Organization, powers and liabilities, 
§§ 1955-1964; 495, 

Stock and debts, §§ 1965-1970; 498. 
To construct cattle-guards, crossings 

and signs, § 1971; 499. 
Liability for failure to fence; double 

damages; rate of speed a t depot 
grounds, § 1972; 501. 

Liability for fires, § 1972; 501. 
Required to fence track, §§ 1973-1975; 

510. 
Crossings with other railways near 

Mississippi river. § 1976; 510. 
Terms of aid t ax changed, § 1977; 

510. 
Foreign corporations, § 1978; 511. 
Relocation, §§ 1979-1986; 511. 
Crossings or connections with other 

ra i lways; method and terms of; 
rates of t ransportat ion; commission
ers to determine, §§ 1987-1991; 512. 

Shall not pool earnings, § 1992; 513. 
Mav allow drawbacks, §§ 1993, 1994; 

5*13. 
Sale or lease of property and fran

chises, §1995; 513. 
Mortgages of, leases, contracts, etc., 

§1996; 514. 
Change of ownership or name, § 1997; 

514. 
To report cost of construction, etc., to 

general assembly, § 1998; 514. 
Maximum rates to be fixed and posted, 

§1999; 514. 
Maximum passenger tariff, § 2000; 

514. 
Conditions in land grants preserved, 

§ 2001; 515. 
Liability for injuries to employees and 

others, § 2002; 515. 
Signals bv, at h ighway crossings, 

§§2003,2004; 517. 
Stopping at rai lway crossings, §§ 2005, 

2006; 517. 
Cannot limit liability by contract or 

regulation, §§ 2003, 2007; 515. 
Judgmen t for injuries a lien upon 

property, § 2008; 518. 
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R a i l w a y s — continued. 
GENERAL PROVISIONS — continued. 

Regulations as to railways terminat
ing at Council Bluffs, § 2009; 518. 

Regulations as to transfers at Missouri 
river, § 20i0; 519. 

Must fulfill contracts with municipal 
corporations; penalties, §§ 2011-
2015; 519. 

ASSESSMENT AND TAXATION OF, §§ 2016-
2022; 520. 

Taxation of sleeping and dining cars, 
§§ 2033-3035; 533. 

RATES O F : 
For transportation, by connecting rail

ways, establishment of, §§ 1987-
1991; 513. 

For passengers and freight, to be 
fixed and posted, § 1999; 514. 

For passengers, § 3000; 514. 
Limitation of, §§ 3026-3038; 532. 
To be uniform and not unreasonable, 

§§2039, 3040; 527. 
Railway commissioners to examine 

into, § 2043; 528. 
Regulation of, §§ 2049-2080; 529. 

BOARD OF COMMISSIONERS: 
Election, powers, duties and compen

sation of, §§ 2039-2048; 524. 
Action of as to viaduct in city, § 1937; 

491. 
Regulation of rates bv, §§ 2060-2070; 

533. 
Change of names of stations by, 

§§ 2096-3098; 551. 
TAXES IN AID OF, §§ 3081-2089; 542. 

penalties upon, § 1348; 308. 
Union depots, §§ 2090-2093; 550. 
Station-houses a t intersections, §§ 2094, 

2095; 551. 
Changing names of stations, §§ 2096-2098; 

551. 
OFFICES, general regulations as to, §§ 2099, 

2100; 552. 
of sleeping-cars, §§ 2101, 2102; 552. 

Penalty against for bringing liquors within 
the state, §2410; 629. 

Holding lands by grant, to place title on 
record, §§3119, 8120; 790. 

Mechanics' liens upon, § 3313; 860. 
—— in favor of laborer, n., § 3311; 858. 
Place of bringing action against, § 3787; 

1011. 
Service of notice upon, §§ 3816, 3818; 1028. 
Injunctions to stop operation of, § 4627; 

1385. 
Throwing stones or discharging fire-arms 

at trains of, punished, § 5202; 1521. 
Getting on or off trains of, while in mo

tion, punished, § 5203; 1521. 
Malicious injuries to, punished, § 5287; 

1544. 
Obstruction of, or injury to, punished, 

§ 5298; 1547. 
Regulations as to transportation of ani

mals by, § 5353; 1560. 
Illegal transportation of same by, pun

ished, §3398; 1568. 
Evidence of obstruction of highway by, 

§ 5955; 1699. 
See, also, STREET RAILWAYS. 

Railway Bridges. 
Use of for highways, § 1551; 891. 

R a i l w a y a n d T o l l B r i d g e s . 
Across certain rivers, §§ 1547-1553; 390. 

R a i l w a y C r o s s i n g s . See CROSSINGS. 
R a p e . 

Defined and punished, § 5160; 1509. 
Assault wi th intent to commit , punished, 

§5172; 1514. 
Limitation of prosecution for, § 5550; 1597. 
W h a t evidence sufficient in prosecution 

for, §§ 5956, 5938; 1699. 
R a s p b e r r i e s . 

Weight of per bushel, § 3225; 825. 
R a t e of I n t e r e s t . See INTEREST. 
R a t e s . See CHARGES. 

R e a l E s t a t e . See P R O P E R T Y , R E A L . 

R e a l P r o p e r t y . See PROPERTY, R E A L . 
R e a s o n a b l e D o u b t . 

Of guilt of defendant, entitles to acquittal , 
§5813; 1659. 

Of degree of offense, effect of, § 5814; 1664. 
R e b a t e of T a x e s . 

By board of supervisors, § 1273; 290. 
R e c e i p t s . 

By treasurer, for money paid, how exe
cuted, § 8 6 ; 20. 

For taxes, § 1349; 318. 
paid by purchaser, § 1374; 330. 

May be demanded on making tender, 
§3283; 846. 

Of warehousemen or wharfingers; when 
to issue; effect of, §§ 3354, 3355,3357; 
873. 

For money paid, as evidence, n., § 4908; 
1447. 

For fees, §5116; 1498. 
R e c e i v e r . 

To be appointed for insolvent bank, § 2585; 
672. 

for savings bank, § 1817; 457. 
I N crviL ACTION, oath and bond, powers 

of, §§4113-4115; 1186. 
Powers of, §4115; 1188. 
Of at tached property, §4184; 1211. 
Of partnership proper ty: 

Seized under a t tachment , §4188; 1212. 
Levied on under execution, § 4279; 

1243. 
Of property of debtor in summary pro

ceedings," § 4370; 1272. 
compensation of, § 4376; 1273. 

R e c e i v e r of L a n d Office. 
Receipt or certificate of, as evidence, 

§§ 4960, 4961 ; 1463. 
R e c e i v i n g S t o l e n G o o d s . 

Punishment for, § 5217; 1529. 
R e c o g n i z a n c e s . See BONDS. 
R e c o m m i t m e n t of D e f e n d a n t . 

After appearance, § 5886; 1669. 
After giving bail, §§ 5999-6003; 1710. 

R e c o r d . 
Of will, as evidence, § 3542; 924. 
Complete, of proceedings for sale of 

property of minor, § 3436; 902. 
to be kept by clerk in case of sale of 

real property by order of court, § 8697; 
965. 

where title to land is involved and 
decided. §4073; 1170. 

Instruct ions deemed part of, § 3994; 1113. 
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R e c o r d — continued. 
W h a t deemed part of for purposes of ap

peal, §4414; 1296. 
Upon appeal, wha t must contain, n., 

§§ 3948, 3949; 1095, and n., § 4424; 1302. 
Notes of short-hand reporter to be part of, 

§5029; 1479. 
W h a t deemed part of in criminal cases, 

§5867; 1676. 
Of bills of sale or chattel mortgages, 

§§ 3093-3098; 767. 
Of instruments affecting real property, 

§§3112-3120; 779. 
— admissible in evidence, § 4910; 1449. 

Of assignment for benefit of creditors, 
§3394; 832. 

Of sheriff's deed, § 4354; 1269. 

Records . 
O F COURT: 

Reading and approval of, § 222; 46. 
Approval of a t subsequent term, 

§ 223; 46. 
Amendment of, §§ 224, 225; 47. 
W h a t constitute, § 257; 56. 
Record book to be kept by clerk, 

§258; 57. 
Not to be amended or impaired with

out authority. § 3943; 1093. 
Of one court, admissible in the other, 

§ 4921; 1457. 
Of marriage licenses, to be separately 

kept, § 2 6 3 ; 60. 
Of notaries public, where to be deposited, 

§ 351; 83. 
Of board of supervisors, § 429; 107. 
Of tax sales, how kept, § 1367; 327. 

as evidence, § 1391: 356. 
Public, board of supervisors may have 

transcribed, §§3146-3150; 797. 
mav be transcribed for new county, 

§ 3147*; 797. 
Of mechanics' liens, § 8332; 889. 
Of proceeding as to property of minors, 

§ 3436; 902. 
Of proceedings in probate, §§ 3695-3697; 

965. 
Of bonds of administrators and guardians, 

§3698; 965. 
Of appointment, bonds and reports of 

administrators, etc., § 247; 54. 
Copies of as evidence, §§ 4953-4957; 1462. 
Judicial as evidence, §§ 4963-4966; 1463. 
Executive and legislative as evidence, 

§§ 4967-4971; 1485. 

Recorder of Incorpora ted Town. 
Election and duties of, §§ 898-700; 178. 

Recorder of County. See COUNTY RE
CORDER. 

Redempt ion . 
From tax sale, §§ 1375-1878; 330. 
From t ax sales in cities under special 

charter, § 958; 227. 
Apportionment of amount to be paid 

when land is sold for less than whole 
tax, § 1363; 326. 

Of Agricultural College lands sold for 
taxes, § 2652; 684. 

From chattel mortgage, n., § 3098; 773. 
From execution »a'e, in what cases al

lowed, § 4328; 1260. 
From sale under execution, §§ 4330-4352; 

1261. 

R e d e m p t i o n — continued. 
Recovery by purchaser of damages for 

injuries to property dur ing period of, 
§4356; 1270. 

Meaning of terms " defendant" and 
" plaintiff" as to, § 4357: 1270. 

Provision as to, applicable to proceedings 
in justices' courts, § 4358; 1270. 

From sales under judgment in foreclos
ure, § 4557; 1360. 

Law giving right of, impairs obligation 
of existing contract, n., Const , a r t 1, 
§ 2 1 ; 1812. 

R e d u n d a n t Mat ter . 
May be stricken from pleading on motion, 

§ 3926; 1087. 

Referees . 
Deposit of funds by, on final report and 

discharge, §§ 343-344; 81. 
To settle disagreement as to homestead, 

§§3177-3179: 813. 
In mat ter of accounts of executors, § 3616; 

944. 
In mat ter of claims against estates of de

cedents, § 3619; 944. 
For setting off share of widow, §§ 3647-

8652: 953. 
I N CIVIL ACTION, §§4022-4037; 1138. 

Hearing and decision of cause by, 
§ 4024; 1139. 

Vacancies m. how filled, § 4025; 1139. 
To stand in place of court, § 4026; 

1139. 
Trial by, powers of, § 4027; 1139. 
Report, exceptions, §§ 4028-4030; 1139. 
Number and appointment of, § 4031; 

1141. 
Appointment of in vacation, § 4032; 

1141. 
Affidavit of, §4033; 1141. 
Hear ing by, when to be had, § 4034; 

1142. 
Acceptance of to be entered of record, 

§4035; 1142. 
May issue process and administer 

oaths, §4036; 1142. 
Form of procedure before, § 4037; 1142. 
May be appointed on deiault to de

termine amount due, § 4079; 1175. 
Compensation of. taxed, as costs, 

§4152; 1196. 
In mat ter ol retaxing costs, §4154; 1197. 
In summarv proceedings against debtor, 

§4366; 12*72. 
condensat ion of, § 4376; 1273. 

I N PARTITION PROCEEDINGS: 
To report incumbrances, § 4518; 1352. 
To make division, §§ 4534-4531; 1353. 

Sale and conveyance by, §§ 4534-4588; 
1354. 

Compensation of, §5114; 1498. 
Bribery of, or acceptance of bribes by, 

punished, § 5350; 1538. 
At tempt to improperly influence, pun-

isheJ, §5352: 1538. 
Reference. 

In proceedings by guardian for leave to 
sell property, § 3451; 906. 

I N CIVIL ACTIONS, §§4022-4037; 1138. 
In case of intervention in at tachment pro

ceedings, § 4241; 1282. 
Without consent in o idmary actions, not 

constitutional, n., Cons t , a r t l , § 9 ; 1801. 
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R e f o r m S c h o o l . See STATE INDUSTRIAL 
SCHOOL. 

R e f u n d i n g I n d e b t e d n e s s . 
Of counties, cities and towns, §§ 383-388; 

90. 
Of cities, §§ 755-762; 190. 
Of cities under special charter, §§ 980-986; 

231. 
Of school districts, §§ 2965-2973; 744. 

R e g e n t s of U n i v e r s i t y . See BOARD O F 
REGENTS. 

R e g i m e n t i n M i l i t i a . 
Officers, etc., of. § 1567; 394. 

R e g i s t e r of M a r r i a g e s . 
How kept ; as evidence, § 3388; 880. 

R e g i s t e r of L a n d Office. 
Certificate ot as evidence, § 4961; 1463. 

R e g i s t e r o f S t a t e L a n d Office. 
Office, duties, etc., of, §§ 97-107; 21. 
Office of abolished, § 114; 24. 
Report of, § 123; 25. 
When to be elected, § 1028; 246. 
Bond of, § 1143; 267. 
Ma appoint deputy, §§ 1238-1240; 281. 
Receipt or certificate of as evidence, 

§ 4961; 1463. 
Salary and fees of, § 5011; 1475. 
To account for fees, § 5030; 1480. 

R e g i s t r a t i o n . 
Of pharmacists and druggists, § 2523; 657. 
Of physicians, midwives, births, mar

riages and deaths, §§ 2560-2565; 667. 
Of voters, §§ 1043-1063; 247. 

R e g i s t r y of V o t e r s . 
Required in cities; method, §§ 1043-1063; 

247. 
At elections in independent school dis

tricts. § 2938: 739. 
Illegal, punished, § 5316; 1550. 
Laws requiring, not unconstitutional, n., 

Const , art . 2, § 1; 1817. 
R e h e a r i n g . 

In supreme court, §§ 4431, 4432; 1326, and 
rules 88-93; p. xhx . 

R e - i n s u r a n c e . 
May be effected by insurance companies, 

§1695; 421. 
R e l a t i v e s . 

Liability of for support of poor persons, 
§§2117-2138; 556. 

R e l a t o r i n M a n d a m u s . 
Who may be, n., § 4609; 1373. 

R e l e a s e . 
Of distrained animals on bond, § 2285; 

588. 
Of judgment or mortgage by foreign ex

ecutor or guardian, § 3572; 932. 
Of dower, n., § 3644; 950. 
Defense of, must be specially pleaded, 

§ 3925; 1087. 
Of property in at tachment, §§ 4219-4223; 

1237. 
R e l i g i o n . 

Opinions upon, not to render witness in
competent, Const., art. 1, § 4 ; 1799. 

Laws for the establishment of, or prohib
iting the free exercise of, not to be 
made, Cons t , art. 1, § 3 ; 1799. 

R e l i g i o u s A s s o c i a t i o n s . 
Incorporation of, §§ 1653-1660; 413. 

R e l i g i o u s Bel ief . 
Effect of upon credibility of witnesses, 

n., §4887: 1437. 
R e l i g i o u s I n s t r u c t i o n . 

In Home ior the Friendless, § 3508; 915. 
Bv chaplain, to convicts in peni tent iary, 

§ 6157; 1737. 
R e l i g i o u s T e s t . 

Not to be required as qualification for of
fice, Const., ar t . 1, § 4 ; 1799. 

R e l i g i o u s " W o r s h i p . 
Disturbance of, punished, § 5342; 1557. 

R e l o c a t i o n o f C o u n t y S e a t . 
Proceedings for, §§ 368-875; 86. 
Board of supervisors m a y authorize vote 

for. §402, «d 15; 95. 
R e l o c a t i o n of R a i l w a y s . 

Proceedings for, §§ 1979-1986; 511. 
R e m a i n d e r . 

Owner of estate in. may recover for was te 
or trespass, § 4573: 1369. 

R e m a i n s of D e c e a s e d P e r s o n s . See D E A D 
BODIES. 

R e m e d i e s . 
How divided, §3709; 967. 
Civil, not merged in public offense, § 8731; 

973. 
R e m i s s i o n . 

Of fines and forfeitures by governor, 
§§ 6110-6112; 1727, and Const., a r t . 4, 
§ 16: 1827. 

R e m o v a l . 
Of guardian, §3438; 903. 
Of executor from state, produces vacancy, 

§ 3547; 925. 
Of administrators, §§ 3701-3708; 965. 

R e m o v a l f r o m Office. 
Of officer of city or town by council, § 703; 

179. 
Of officer of city or member of council, 

§ 729; 186. 
in city of first class, § 796; 198. 

Of countv and township officers, §§ 1218-
1337; 3*77. 

Of officer appointed to fill vacancy, § 1259; 
284. 

R e m o v a l o f C a u s e t o P e d e r a l C o u r t . 
Not allowable m proceedings by occupying 

claimanis, n., § 3151; 798. 
By foreign corporations, prohibited, § 1643; 

410. 
By foreign m u t u a l benefit association, 

§ 1773; 445. 
R e n e w a l . 

Of corporation, § 1619; 404. 
Of usurious loan, does not purge usury , 

n 8 3255 * 832 
Of iimited partnership, § 3340; 870. 
Of execution, in justice's court, § 4821; 

1423. 
R e n t . 

Proportion of, may be recovered by ex
ecutor of tenant for life from lessee, 
§ 3186; 816. 

Lien of landlord for; how enforced, 
§§3192,8193; 818. 

Of real property of heir or devisee, ad
ministrator to receive and account for, 
§S 3606-3608; 940. 

Accruing after j udgmen t in real action, 
recovery of, §4497; 1346. 
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R e n t — continued. 
Non-payment of, not ground for action of 

forcible entry and detainer, § 4861, 1433. 
Reservation of, on agricultural lands, not 

valid for longer period than twenty 
years, Const., art . 1, § 24; 1816. 

Rents and Profits. 
May be set off in proceedings by occupy

ing claimant, n., § 3151; 798. 
Limitation of recovery for, § 4491; 1345. 
See, also, U S E AND OCCUPATION. 

R e p e a l of S t a t u t e s . 
Effect of, § 49, "11 1; 8. 
By Code, effect of, §§ 51-56; 13. 
Effect of as to acts applicable to cities 

under special charter, § 906; 219. 
Replevin. 

Action of, §§ 4455-4474; 1334. 
before justice, § 4760; 1413, and 

§4854; 1432. 
Reply. 

When to be filed, § 3842; 1040. 
May be filed on overruling of demurrer to 

answer, § 3859; 1056. 
When necessary; wha t to contain; when 

demurrable, §§3871-3874; 1066. 
Interrogatories may be attached to, § 3899; 

1081. _ 
Denial in, concerning t ime, sum, quant i ty 

or place, how made, § 3907: 1032. 
Divisions of to be numbered, § 8911; 1083. 
Inconsistent defenses may be stated in, 

§8916; 1083. 
Allegations of, deemed controverted, 

§3918; 1084. 
Supplemental, when allowed, § 3938; 1093. 
Matter in abatement stated in, § 3939; 

1092. 
In habeas corpus proceedings need not be 

verified; issue raised by, §§ 4730, 4731; 
1404. 

Reports. 
Of auditor of state, § 75; 17. 
Of treasurer of state, § 90; 20. 
Of custodian of public buildings, § 143; 31. 
Of state officers, boards, etc., when to be 

made, § 123; 25. 
printing, binding and distribution of, 

§§ 124-126; 26. 
Of supreme court, copyright and distribu

tion of, §§194, 195; 39. 
publication of, §§ 196-205; 40. 
what cases to be included m, § 184; 88. 

Of criminal returns, by secretary of state, 
§ 7 2 ; 17. 

by clerk of courts, §§ 264, 285; 60. 
by county auditor, § 755; 111. 

Of State Agricultural Society, §§ 1668, 
1669; 415. 

Of State Horticultural Society, §§ 1680, 
1681; 417. 

Of Stock-breeders' Association, §§ 1683, 
1684; 418. 

Of railway companies: 
To secretary of state, §§ 1962-1964; 

497. 
As to construction and equipment of 

roads, § 1998; 1514. 
To railway commissioners, § 3035; 536. 
For purposes of taxation, §3017; 530. 

Of railway commissioners to governor, 
§ 2034; 526, and § 2070; 568. 

R e p o r t s — continued. 
Of railway commissioners, upon com

plaints made, §§ 2063, 3063; 534. 
Of trustees of hospital for the insane, 

§2172: 566. 
Of commissioner of labor statistics, § 2443; 

640. 
Of state board of health, § 2568; 668. 
Of superintendent of public instruction, 

§§ 2595, 2596 ; 674. 
Of board of regents of university, § 2623; 

679. 
Of trustees of Agricultural College, 

§2637; 681. 
Of assignee of estate of insolvent, § 3802; 

854. 
Of administrators and guardians, ap

proval of by clerk, § 245; 54. 
final, deposit of funds, §§ 342-344; 81. 

In probate, rule I I I ; p. Iviii. 
Of referees, §§4028, 4029; 1139. 
Of referees in partition proceedings, 

§§ 4526, 4530, 4536; 1353. 
Of courts, as evidence of the unwri t ten 

law, § 4970; 1466. 
Of clerks, mayors and justices, as to fines, 

bonds, etc.."§5282; 1543. 
Of the warden of the penitentiary, §§ 6149, 

6150; 1736. 
R e p o r t e r c f t h e S u p r e m e C o u r t . See SU

PREME COURT REPORTER. 
R e p o r t e r , S h o r t - h a n d . 

Appointment and duties of, §§ 227, 228; 
49. 

In superior courts, § 785; 196. 
Compensation of; notes of, as evidence, 

§ 5029; 1479. 
Notes of, how made of record on appeal, 

n., §4414; 1296. 
R e p r e s e n t a t i o n . 

Heirs to take by, § 3662; 958. 
R e p r e s e n t a t i v e D i s t r i c t s . 

Formation of, Cons t , art . 3, §§ 35-37; 
1825. 

R e p r e s e n t a t i v e s i n C o n g r e s s . 
Method of election of, §§ 1123, 1123; 262. 
Certificates of election of, § 1121; 263. 
Resignation of, to be made to governor, 

§1354; 383. 
Special election to fill vacancy in, § 1261; 

284. 
Districts for election of, p . 1751. 

R e p r e s e n t a t i v e s i n G-eneral A s s e m b l y . 
See GENERAL ASSEMBLY. 

R e p r e s e n t a t i v e s , P e r s o n a l . 
Actions brought or continued, by or 

against, §3732; 973. 
Action against, on joint liability, § 3755; 

1001. 
Execution against property in hands of, 

§ 4259; 1237. 
Revivor of j udgmen t in favor of, §§ 4359-

4363; 1270. 
May bring action of forcible entry and de

tainer, § 4862: 1433. 
See, also, ADMINISTRATORS, EXECUTORS, 

and ESTATES OF DECEDENTS. 

R e p r i e v e . 
In case of sentence of death, § 5186; 1505. 
Application for, § 6111; 1728. 
May be granted by governor, Const., art . 4, 

§"16; 1827. 
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R e p u t a t i o n . 
Limitation of action for injury to, § 3734; 

974. 

R e q u i s i t i o n . 
For arrest of fugitive from justice, §§ 5558, 

5559: 1599. 

R e s e r v e F u n d . 
Of insurance companies, § 1699; 422. 

R e s i d e n c e . 
What sufficient to give jurisdiction in ac

tion for divorce, n., § 3411; 889. 
Of railway corporations, what deemed to 

be, n., §3787; 1011. 
Of defendant, as determining place of 

bringing action, §§ 3791, 3792; 1012. 
Effect of change of, by defendant, after 

suit brought, § 3793; 1013. 
Service by leaving copy of notice a t place 

of, §§8808, 3809; 1023. 

R e s i d e n t . 
Who deemed under exemption law, § 4301; 

1251. 

R e s i g n a t i o n . 
Of notary public, removal from county 

deemed, § 352; 83. 
Of member of board of supervisors, ab

sence from county deemed, § 393; 93. 
Of officers, to whom made, § 1254; 283. 
Of executor, effect of, n., § 3547; 925. 

R e s i s t a n c e . 
To order or process, punishable as con

tempt, §4740; 1406. 
To service or execution of process, punish

ment for, § 5268; 1541. 
To the commission of public offense, who 

may make, §§ 5494-5496; 1589. 
To process, how overcome and punished, 

§§5529-5533; 1594. 

R e s t i t u t i o n . 
Of monev or property on appeal, § 4428; 

1325. 
Upon new trial in actions to recover real 

property, §4502; 1347. 

R e s u l t i n g T r u s t . 
May be established by parol, n., § 4915; 

1451. 

R e s u r v e y . 
Of town plats, §§ 1015-1018; 242. 
Of highways, §§ 1454, 1455; 373. 

R e t a x a t i o n . 
Of costs, §4154; 1197. 

R e t r i a l . 
Ot actions where service is had by publi

cation only. § 4084; 1176. 
R e t r o s p e c t i v e L a w s . 

Not unconstitutional, n., Const., ar t . 1, 
§ 2 1 ; 1812. 

R e t u r n of D e p o s i t i o n s . 
By officer taking, § 4988; 1469. 
By judge or justice, when taken merely 

by name of office, § 4993; 471. 
R e t u r n of E x e c u t i o n . 

To be entered by clerk, § 4254; 1236. 
When issued to another county, how 

made, §§ 4256, 4257; 1236. 
When to be made, § 4262; 1237. 
In case oi* garnishment, § 4277; 1243. 
On judgment before justice, § 4820; 1422. 

R e t u r n o f J u s t i c e o f t h e P e a c e . 
To district court, on appeal, §§ 4834-4836; 

1426. 
on wri t of error, §§ 4847-4849, 4851; 

1430. 
R e t u r n of P r o p e r t y . 

J u d g m e n t for, in replevin, n. , §§ 4469, 
4471; 1340. 

R e t u r n o f S e r v i c e . 
O F NOTICE: 

To be entered on appearance docket , 
260; 59. 

W h a t to state, § 3809; 1023. 
By sheriff, how made, § 3810; 1026. 
Liability of sheriff for defect i n ; 

amendment of, § 3811; 1026. 
How proven, § 3814; 1026. 
In case of motion, § 4130; 1191. 
Of appeal, §4444; 1330. 
Of sale under chattel mor tgage , 

§ 4546; 1356. 
In justices' courts, § 4771; 1415. 

O F W R I T O F ATTACHMENT: 
On partnership property, § 4187; 1212. 
By sheriff, § 4235; 1230. 

Of wri t of certiorari, §§ 4450, 4451; 1331, 
Of wri t of habeas corpus, § 4720; 1403. 

R e t u r n s , E a l s e . 
Making of by public officer, punished , 

§ 5276; 1542. 

R e t u r n s o f E l e c t i o n s . 
From precincts, audi tor to send for, 

§ 1097; 258. 
From counties, secretary of s ta te m a y 

send for, §§ 1112, 1127; 261. 
Compensation of messengers sent for, 

§5107; 1497. 
For governor and l ieutenant-governor, 

Const., art . 4, § 3 ; 1826. 

R e t u r n s of R a i l w a y C o m p a n i e s . 
For purposes of taxation, § 2017; 520. 
To rai lway commissioners, § 2035; 1526. 

R e v e n u e L a w s . 
Publication of, § 1308; 303. 

R e v e n u e L i c e n s e . 
No defense for illegal sale of l iquors, n . , 

§2400; 621. 
R e v e n u e s , S e c u r i t y of. 

County responsible to state for s ta te t a x , 
§ 1396; 357. 

County liable in case county t reasurer is 
defaulter, § 1397; 357. 

Interest on warran ts only allowable w h e n 
receipted lor by holder, § 1398; 358. 

Discounting warrants by officers, pun
ished, § 1399; 358. 

County or state treasurers loaning public 
funds, punished; depository established, 
§ 1400; 358. 

Board of supervisors to settle w i th county 
treasurer and forward report to audi tor 
of state, § 1401; 358. 

County treasurer to report month ly t o 
auditor of state, § 1402; 359. 

Auditor of state to send county audi tor 
s ta tement of account, § 1403; 859. 

Sett lement of county treasurer going out 
of office, §1404; 359. 

Examinat ion of funds of treasurer of s ta te 
and county treasurers, § 1405; 359. 
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R e v e n u e s , S e c u r i t y of— continued. 
Failure of officers to account, etc., as re

quired, punished, § 1406; 860. 
Payments to counties of excess of funds 

due them. §§ 1407-1409; 360. 

R e v e r s a l o f J u d g m e n t . 
Upon appeal to supreme court, § 4424; 

1302. 
not to affect purchaser, § 4429; 1325. 

R e v e r s i o n e r . 
May recover for waste or trespass, §§ 4569, 

4573; 1369. 

R e v i v a l . 
Of cause of action on contract, § 3744; 992. 
Of garnishment, by or against representa

tives of garnishee, § 4203; 1219. 

R e v i v o r of J u d g m e n t s . 
In case of death of plaintiff or defendant, 

§§4359-4363; 1270. 
R e v o c a t i o n . 

Of license of attorney, §§ 295-301; 72. 
Of permit to sell liquors, § 2368; 607. 
Of will, §§3529, 3530; 922. 

R e v o l v e r s . 
Sale of to minors, prohibited, §§ 5384, 5385; 

1566. 
R e w a r d . 

For arrest of criminal, § 67; 16. 
For recovery of funds stolen from county, 

n. , §402, IT 11; 95. 
For taking up stray vessels, logs or lum

ber, or lost goods, §§ 2347, 2354; 600. 
For procuring place of trust , punishment 

for offering or accepting;, §§ 5248, 5249; 
1537. 

For arrest of escaped convict from peni
tentiary, § 6176; 1740. 

R i g h t of Su f f r age . 
OFFENSES AGAINST: 

Briberv and illegal voting at elections, 
§§5302-5306; 1548. 

Influencing votes by fraud or force, 
§§5807-5311; 1548. 

Bribery of clerks, judges, etc., § 5310; 
1549. 

False entries, or illegal acts or omis
sions by judges, clerks, etc., §§5312-
5316; 1549. 

G E N E R A L PROVISIONS, Const., art . 2, 
§ § 1 - 6 ; 1817. 

R i g h t of T r i a l b y J u r y . 
May be waived in civil cases, § 4021; 1138. 
Shall remain inviolate, Const., art . 1, § 9; 

1801. 
I n criminal cases, Cons t , art. 1, § 10; 

1805. 
mav be waived, n., Const., ar t . 1, 

§ 1 0 ; "1805. 
R i g h t of W a y . See CONDEMNATION. 
R i g h t s . 

Of married women in property, §§ 3393-
3405; 881. 

Acquired by marriage, forfeited by di
vorce, § 3421; 897. 

Of persons, Const , art. 1, § 1; 1798. 
Not enumerated in constitution, retained 

by people, Const., art . 1, § 25; 1816. 
R i o t s . 

Defined and punished, §§ 5438, 5434; 1574. 
Suppression of, §§ 5533-5538; 1594. 

R i p a r i a n O w n e r s . 
Rights of, §§ 1953, 1954; 495. 

R i s k s of I n s u r a n c e C o m p a n i e s . 
Limit of, §1695; 421. 

R o a d . 
Includes bridges, § 49, IT 5; 10. 
See H I G H W A Y . 

R o a d S u p e r v i s o r s . See H I G H W A Y S U P B B -
VISOR. 

R o a d - b e d . 
Of abandoned rai lway, condemnation of, 

§1929; 488. 

R o b b e r y . 
Defined and punished, §§ 5157-5159; 150& 
Assault with intent to commit, punished, 

§5173; 1514. 
R o d . 

Standard length of, § 3215; 824. 
R o l l i n g S t o c k of R a i l w a y . 

Taxation of, n., § 1274; 291. 
Mechanic's lien upon, § 3313; 860. 

R u l e . 
For production of books and papers, 

§§ 4936-4939; 1459. 
R u l e s . 

Of court, how made and published, § 226; 
48, and § 243; 53. 

judicial notice to be taken of. § 3915; 
1083. 

Of supreme court, pp. xxxix- lv i ; and see 
n., §4424; 1302. 

for admission of attorney, § 286; 64, 
and rules 103-112; p. liv. 

Of district court, pp. lvii-lix. 
For allowing appeals on intermediate or

ders, §4895; 1285. 
Regarding juries, §§ 3997-4009: 1128. 
For government of school directors, § 2852; 

720. 
For government of schools, § 2849; 719. 
Of parl iamentary practice, § 31; 5. 
Of proceedings of houses of general assem

bly, Const , ar t . 3, § 9; 1820. 
R y e . 

Weight of per bushel, § 3225; 825. 
S a b b a t h . 

Breach of, punished, § 5438; 1574. 
See, also, SUNDAY. 

S a i l o r s . 
Honorably discharged, relief of, §§ 416-

419; 103. 
burial of, §§ 420-422; 104. 
admission of to Soldiers' Home, 

§2785; 704. 
S a l a r i e s . 

Not taxable, § 1275; 293. 
Of public officers, mandamus to compel 

payment of, n., § 4609; 1373. 
See, also, COMPENSATION OF OFFICERS. 

S a l e . 
Conditional, of personal property, record

ing of instrument of, § 3093; 707. 
Of mortgaged property, by mortgagor, 

punished, § 5196; 1530. 
Of unwholesome provisions, or adulter

ated food, liquors or drugs, punished, 
§§5356-5358; 1561. 

Of poisons, regulation of, § 2531; 660, and 
§ 5359; 1561. 
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Sale — continued. 
Of adulterated or drugged spirituous liq

uors, punished, § 5361; 1562. 
Of adulterated or diluted milk, § 5363; 

1562. 

Sale Book. 
To be kept by clerk of court, § 258; 57. 
Ent ry in, by redemption creditor, of 

amount credited on claim, §§ 4344-4346 ; 
1267. 

Ent ry of redemption upon, § 4348; 1268. 

Sale for Taxes . See TAX SALES. 

Sale of In tox ica t ing L iquors . See IN
TOXICATING LIQUORS. 

Sale i n Proba te . 
On application of guardian, §§ 3448-3456; 

908. 
Of property belonging to estate of minor 

or insane person, jurisdiction as to, 
§ 3509; 916. 

By foreign executors, § 3552; 936. 
legalized, § 3553; 937. 

In order to set off dower, § 8655; 955. 
Reports of, rule I V ; p. M b . 

Sale on Foreclosure . See FORECLOSURE. 

Sale u n d e r Execut ion . 
City may purchase at, when, § 730; 186. 
Alter exDiration of execution, valid, n., 

§4262;* 1237. 
Notice, how given, §§ 4308, 4309; 1252. 

penalty; for failure to give, sale not 
affected, '§ 4810; 1252. 

Time and maimer, § 4311; 1253. 
Sale in mass, effect ot, n., § 4311; 1253. 
Adjournments , §4313; 1357. 
Disposition of proceeds, § 4313; 1357. 
Additional execution and sale, 8 4314; 

1237. 
Failure of sale, levy continues, how aban

doned, § 4315; 1257. 
Notice to defendant in possession, § 4316; 

1258. 
P lan of division of property, § 4317; 1258. 
Failure of purchaser to pay, § 4318; 1258. 
Sale vacated when judgment was not a 

lien on the property, § 4819; 1259. 
Money and notes appropriated without 

sale, §4320; 1259. 
In case of judgment against a decedent, 

§§ 4331-4325; 1359. 
Sett ing off mutua l judgments , § 4336; 

1360. 
Appraisement, §4339; 1360. 
Certificate of pui chase. § 4330; 1361. 
REDEMPTION FROM, §§4330-4353; 1361. 
D E E D , §4830; 1261, and §§ 4853-4355; 1368. 
Injunction against sale of property of 

third party, n., § 4622; 1379. 
In justice's court, § 4823; 1423. 

provisions applicable, § 4358: 1270. 
Purchaser at, may recover possession by 

action, § 4860; 1432. 

Saloons. 
Minors not to be allowed in, § 5382; 

1565. 
In general, see INTOXICATING LIQUORS. 

S a l t . • 
Weight of per bushel, § 3225; 825. 

S a n d . 
Weight of per bushel, § 3225; 825. 

Sani ty . 
Presumption of in criminal cases, n . , 

§ 5813; 1659. 
Of defendant, proceeding to de te rmine 

before tr ial or after conviction, § 6018; 
1712. 

S a t i s f a c t i o n . 
Of mechanic 's lien, how acknowledged, 

§ 3323; 869. 
Of mortgage by executor of mor tgagee , 

§8587; 936. 
Of judgment , §4072; 1169. 

canceled when sale set aside, n. , 
§ 4311; 1253. 

Of judgment in federal court, en t ry of in 
county where lien, §4095; 1182. 

Of mortgage, by mortgagee, penal ty for 
failure. § 4563; 1864. 

by clerk on foreclosure, § 4t>64; 1365. 
S a v i n g s B a n k s . 

Organization, jiowers, etc., of, §§ 1788-
1820; 449. 

Scales. 
Powers of citv as to, n., § 615. 
Weighmasters of, §§ 3241-3244; 828. 
To be provided at coal mines, § 2473; 647. 

Scalps of W i l d Animals . 
Bounty on mav be offered by board of 

supervisors, §" 402, «[[ 19; 95. 
amoun t of, how obtained, §§ 2286, 

2287; 588. 
Scar le t Fever . 

Transportation of person infected wi th , 
§ 5360; 1560. 

Schedules . 
Of rates of transportat ion adopted by 

rai lway commissioners, §§ 2065, 2066; 
536. 

Schools. 
Under sectarian management , public 

money not to be given to, § 987; 233. 
And see COMMON SCHOOLS. 

School Books. 
Change in, how made. § 2843; 718. 

School Dis t r ic t . 
Exemption of from taxation, § 1271; 286. 
Sale of land of for taxes, § 1886: 353. 
See DISTRICT TOWNSHIPS and INDEPEND

ENT DISTRICTS. 
School F u n d . 

Apport ionment of, § 75, % 12; 17. 
To be controlled by board of supervisors, 

§402, "![ 12; 95. 
Notice of apportionment of, § 452; 111. 
Penalties recovered from life insurance 

companies to go to, § 1752; 440. 
Money collected for breach ol bond for 

permit to sell liquor paid to, § 2364; 605. 
Fines collected by commissioner of phar

macy to be paid to, § 2378; 612. 
CONSISTS OF WHAT, to whom payable, e tc . , 

§§ 2993-3000; 748. 
Sale and management of lands, §§ 3001-

3015; 750. 
Control oi , securities, §§ 3018-3019; 753. 
Interest on, §§ 3020-8022; 754. 
Loans of, §§ 3023-3029: 754. 
Counties responsible for, s§ 8042-3045; 756. 
General provisions as to, §§ 3030-3041; 756. 
Proceeds of land of non-resident aliens 

escheating to state to go to, § 3075; 764. 
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S c h o o l F u n d — continued. 
Penalty for usury in favor of, § 3256; 835. 
Proceeds of unclaimed property to go to, 

§3369; 877. 
Proceeds oi* escheated property to go to, 

§ 3668; 961. 
Action on contracts for, not barred by 

statute of limitations, § 3747; 993. 
Fines and forfeitures to go to, § 4606: 1373. 
Fines, etc., going to, to be reported by 

officers, etc., § 5282; 1543. 
Liability of state for losses to, Const., art. 7, 

§ 3 ; 1883. 
To be under control of general assembly, 

Const , art. 9, ch. 2, § 1; 1837. 
W h a t to constitute, Const., ar t . 9, ch. 2, 

§ § 3 , 4 ; 1837. 
Agents for management of, Const., art. 9, 

ch. 2, § 6; 1838. 
Distribution of, Const., art . 9, ch. 2, § 7; 

1838. 
S c h o o l - h o u s e F u n d . 

Apportionment of tax for, § 2896; 729. 
Limit of levy for, § 3898; 729. 
Tax for, in independent districts, voting 

of, § 3933; 738. 
Surplus of, how appropriated, § 2823; 712. 
Tax for, §2823; 712. 

S c h o o l - h o u s e s . 
Sale or disposition of by district town

ship, §2823; 712. 
Erection and repair of, § 2832; 714. 
Loss of by fire, taxes to rebuild, § 2824; 

713. 8 

Insurance of, § 2836; 717. 
Setting out shade trees near, § 2837; 717. 
Barb-wire fence near, prohibited, §§ 2839, 

2840; 717. 
Sites, selection of, § 2833; 716. 

condemnation of property for, 
§§2981-2984; 746, 

Sub-director to have control and manage
ment of, § 2868; 724. 

May be used for religious worship, etc., 
n., §2868; 724. 

S c h o o l L a n d s . 
Sale of for taxes, § 1385; 353. 
Sale and management of, §§ 3001-3015; 

750, and Const , art. 9, ch. 2, § 1; 1837. 
Prevention of waste upon ; survey, §§ 3014, 

3015; 752. 
Appropriation of proceeds of, Const., ar t . 

9, ch. 2. § 3 ; 1837. 
S c h o o l L a w s . 

Publication of, §2592; 673. 
S c h o o l Officers . 

To deliver books, etc., to successors, 
§2910; 732. 

Women eligible as, §§ 2828, 2829; 714. 
S c h o o l T a x . 

Payable only in money, § 1336; 313. 
Voting of by district township, § 2823; 

712. 
Not to be levied after third Monday in 

May, §2853; 720. 
Apportionment of by county auditor, 

§ 2900; 730. 
In independent districts, levy of, § 2925; 

737. 
S c i e n c e a n d A r t . 

Books of as presumptive evidence, § 4903; 
1445. 

Scientific Associations. 
Incorporation of, §§1653-1660; 413. 

S e a l . 
Not implied in terms, deed, bond, etc., 

§49, «IT 20; 12. 
Includes impression upon paper, § 49, 

1T14; 11. 
Of notary public, § 346; 82. 
Of commissioners in other states, § 355; 84. 
County to keep, § 366: 86. 
City or town shall have, § 618; 140. 
For office of city clerk, § 718; 182. 
Corporation may have, § 1609; 400. 
Of hospital for the insane, § 2180; 567. 
Of officer, to be affixed to certificate of ac

knowledgment. § 3134; 794. 
Acknowledgments not authenticated by, 

legalized, §3142: 796. 
Private, use of, abolished, § 3289; 848. 
Defect in writ of a t tachment as to, n., 

§4176; 1208. 
Of officer, how indicated in recorded ac

knowledgment, § 4910; 1449. 
Of officer taking deposition or affidavit, 

presumption as to, § 4947; 1461. 
Official, fee for affixing, § 5096; 1494. 
Counterfeiting of, punished, § 5239; 1535. 
Of state, Const , a r t 4, § 20; 1837. 

Sealed Verdict. 
Effect of, §4013; 1134. 

S e a l e r of "Weigh ts a n d M e a s u r e s . 
For county, appointment, duties, resigna

tion, etc., of, §§ 3233-3240; 826. 
I n cities and towns, §§ 3335, 3336; 827. 
Fees of, § 5078; 1489. 

Search. 
Right to security against, Cons t , art. 1, 

§ 8 ; 1801. 

S e a r c h - w a r r a n t . 
For liquors illegally kept, §§ 2401-2403; 

622. 
Against gambling-house, § 5346; 1558. 
For obscene or vicious l i terature or ob

jects, § 5339; 1556. 
Money seized under may be attached, n., 

§4202; 1319. 
PROCEEDINGS UPON, §§ 6037-6051; 1714. 
May issue when, Const., art. 1, § 8; 1801. 

S e a t o f S t a t e G o v e r n m e n t . 
Location of, Const., art . 11, § 8; 1841. 

S e c o n d - h a n d D e a l e r s . 
Cities may regulate and tax, § 731; 186. 

S e c r e t F r a t e r n i t y S o c i e t y . 
Not governed by provisions as to mutual 

benefit associations, § 1781; 448. 
S e c r e t a r y of B o a r d of H e a l t h . 

Duties, salary, etc., of, § 2567; 668. 
S e c r e t a r y o f G o v e r n o r . 

To be kept at office, § 64; 16. 
Salary of, § 5006; 1475. 

S e c r e t a r y of S c h o o l D i s t r i c t . 
Election of, §2830; 714, and § 2923; 736. 
To gi ve bond, § 2846; 718. 
Compensation of, § 2848; 719. 
To certify officers elected, § 2851; 720. 
Powers and duties of, §§ 2856-2861; 721. 

S e c r e t a r y of S e n a t e . 
Compensation of, § 12; 2. 
Duty of as to journals, §§ 127-133; 28. 
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Secretary of State. 
Certificate of to bill becoming a law with

out approval, § 34; 5. 
To have custody of original acts, § 35; 5. 
Pr int ing and distribution of laws by, 

§§ 39-47: 6. 
OFFICE, DUTIES, ETC., OF, §§ 70-74; 16. 
Tc perform duties of register of state 

land office, § 111; 24. 
To issue patent for university lands, § 108; 

23. 
Duty of as to state printing and binding, 

§§118-120; 24. 
To take receipts from state printer for 

paper, § 136; 29. 
To give certificate for state print ing or 

binding, § 120; 25, and § 5022; 1478. 
Reports of. §§ 122-126; 25. 
To be member of executive council, § 147; 

32. 
To preserve and record abstracts of census, 

§ 132; 32. 
To keep journal of executive council, 

§ 155; 33. 
To be furnished fuel, stationery, etc., 

§ 156; 33. 
To issue receipts for stationery, § 157; 33. 
To take charge of paper and stationery, 

§ 158; 33. 
To furnish stationery to committees of 

general assembly, § 160; 34. 
To send documents to public libraries, 

§ 166; 35. 
Distribution of public documents by, § 126; 

26. 
Distribution of supreme court reports by, 

§ 195; 39. 
To publish statement of t imes of holding 

court, § 210; 44. 
Duty of as to commissions of notaries 

public, §§345-348; 82. 
Duties of as to commissions of commis

sioners in other states, §§ 360, 361, 363; 
84. 

May administer oaths, § 364; 85. 
To record names, etc., of county officers, 

§ 454; 111. 
Publication by, of statement as to change 

in class of cities, § 696; 177. 
When to be elected, § 1028; 246. 
May send for returns of elections, §§ 1112, 

1127; 261. 
To record result of elections, § 1117; 262. 
Bond of, § 1143; 267. 
— to be filed with auditor, § 1147; 268. 
To be clerk of court for trial of contested 

state elections, § 1186; 274. 
May issue subpoena in trial of contested 

elections, § 1189; 274. 
Depositions in cases of contested elections 

to be returned to, §§ 1200, 1201; 275. 
May appoint deputy, §§ 1238-1240; 280. 
To record articles of incorporation, § 1610; 

40*3. 
To issue permit to foreign corporation, 

§ 1641; 410. 
Distribution of report of State Agricult-

uia l Society by, § 1669; 415. 
To make distribution of report of Hort i

cul tural Society, § 1681; 417. 
To present report of railway companies, 

§ 1962; 497. 
To record change of name of rai lway, 

§ 1956; 496. 

S e c r e t a r y of S t a t e — continued. 
To contract for printing of estray notices, 

§ 2266; 586. 
To furnish stationery for examiners of 

mine inspectors, § 2469; 646. 
To be trustee of state library, §3046; 759. 
Salary and fees of, § 5007; 1475. 
To account for fees, § 5030; 1480. 
To countersign grants and commissions, 

Cons t , a r t 4, § 2 1 ; 1827. 
Election, t e rm of office and dut ies of, 

Const., art . 4, § 22; 1828. 
To publish proposition to amend const i tu

tion, §§ 59-63; 14. 
S e c t a r i a n I n s t i t u t i o n . 

Publ ic money not to be given to , § 987; 
333. 

S e c u r i t y . 
By officers, see BONDS O F P U B L I C O F F I 

CERS. 
Collateral, person taking not ent i t led t o 

mechanic's Hen, § 3310; 857. 
Not to be required in actions by the s ta te , 

§ 3765; 1005. 
F O R COSTS: 

May be required, when, §§ 4137-4142; 
1192. 

In supreme court, § 4440; 1329. 
S e c u r i t i e s . 

Of lite insurance companies, change of, 
§1748: 440. 

Official, actions on, §§ 4604, 4605; 1373. 
S e c u r i t i e s a n d I n v e s t m e n t s . 

By bond, to whom given, sureties, §§ 324r-
328; 78. 

Fidelity company as surety, §^ 329-333; 79. 
Investments , how made, §§ 385-341; 80. 
Deposit of funds bv administrator, guard

ian, etc., §§342-344; 81. 
S e c u r i t y t o K e e p t h e P e a c e . 

Proceedings before magistrate, §g 5497-
5505; 1590. 

Proceedings in district court, §§ 5506-5511; 
1591. 

Seduction. 
Civil action for; by wdiom brought , 

§§ 3760, 3761; 1004. 
Action for will survive, n., § 3730; 972. 
Punishment for, §5166; 1511. 
Marriage a bar to prosecution for, § 5167; 

1513. 
Jurisdiction of offenses of, § 5546; 1596. 
Limitation of prosecution for, § 5550; 

1597. 
Corroborating evidence in prosecution for, 

§ 5958; 1700. 
Seed. 

Weight of per bushel, § 3235; 835. 
Swindling in sale of, § 5459; 1581. 

S e i z i n . 
Of lands, who deemed to have, § 3099; 774. 

S e m i n a r i e s of L e a r n i n g . 
Associations for incorporation of, § 1649; 

413. 
S e n a t e o f G e n e r a l A s s e m b l y . 

Trial of impeachments by, §§ 5935-5953; 
1691, and Cons t , art . 3, § 19; 1831. 

Maximum number of members of, Coast., 
ar t . 3, § 3 5 ; 1825. 

President of, Cons t , art . 4, § 18; 1827. 
See GENERAL ASSEMBLY. 
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Senators in Congress. 
Election of, by joint convention of gen

eral assembly, § 30; 4. 
Resignation of, § 1254; 283. 

S e n a t o r s i n G e n e r a l A s s e m b l y . See G E N 
ERAL ASSEMBLY. 

S e n a t o r i a l D i s t r i c t s (S ta te ) . 
List of, p. 1751. 
Formation of, Const., art . 3, §§ 35-37; 

1825. 
S e n t e n c e . 

For an offense already punished as con
tempt, §4749; 1409. 

Of death, how executed, §§ 5132-5150; 
1505. 

Time for pronouncing, fixed, § 5881; 1681. 
Commitment under, §§ 5894-5896; 1683. 
Reduction of, by supreme court on appeal, 

§ 5923; 1688. 
S e p a r a t e T r i a l s . 

In civil cases, § 3953; 1102. 
Of defendants jointly indicted, § 5809; 

1658. 
Separation. 

O F J U R Y : 

In trial of civil actions. § 3999; 1128. 
In trial of criminal actions, §§ 5819, 

5820; 1665. 
Sepulchre. 

Desecration of, punished, § 5328; 1554. 
S e r g e a n t - a t - A r m s . 

Of senate or house, compensation of, 
§12; 2. 

Service. 
O F PROCESS: 

On lands ceded to United States, §4; 1. 
Bv sheriff after expiration of office, 

*§479: 116. 
By successor of sheriff, § 481; 116. 
By coroner, § 485; 117. 
By person specially appointed, § 486; 

117. 
On foreign corporation, § 1641; 410. 
On foreign insurance company, § 1707; 

426. 
On foreign mutual benefit association, 

§ 1773; 445. 
O F NOTICE: 

Of application for t ax deed, § 1379; 
337 

To quit, § 3191; 817. 
To person claiming easement, § 3209; 

832. 
Of mechanic's lien, §§ 8315, 3316; 863. 
Of petition by guardian for leave to 

sell property, § 3449; 907. 
Of application by administrator for 

leave to sell real estate, § 3593; 938. 
Of order of court upon administrator, 

§§ 3684-3686; 963. 
Of action before justice, §§ 4770, 4771; 

1415. 
Of taking depositions, §§ 4981-4984; 

1468. 
O F ORIGINAL NOTICE: 

Deemed commencement of action, 
§ 3787; 989. 

By whom and how to be m a d e ; re turn 
of, §§3806-3814; 1033. 

Upon Sunday, when allowable, § 8812; 
1026. 

Proof of, § 3814; 1026. 

S e r v i c e — continued. 
O F ORIGINAL NOTICE — continued. 

Upon insane person in asylum, § 3814; 
1026. 

Upon county, how made, § 3815; 1027. 
On corporations, §§ 3816-3818; 1028. 
Upon fidelity company in action on 

bond to which it is surety, § 331; 79. 
On persons under disability, §§ 3819-

3822; 1029. 
In action to recover real property, 

§4479; 1344. 
In action against boat or raft, § 4684; 

1399. 
B Y PUBLICATION : 

When and how made, §g 3823-3825; 
1029. 

Before filing of petition, legalized, 
§ 3826; 1033. 

Rendered unnecessary by personal 
service, § 3827 ; 1033. 

On unknown defendants, §§ 3828-
3831; 1034. 

Judgment upon; security and new 
trial in case of, §§4083-4088; 1176. 

Defective, judgment by default upon, n., 
§4077; 1172. 

Of copy of judgment on defendant served 
by publication, §§ 4086, 4087; 1177. 

Of notice in summary proceedings, § 411T; 
1190. 

Of notice of motion for an order. §§ 4135-
4131;1191. 

Of order for appearance of debtor in sum
mary proceedings, § 4375; 1373. 

O F NOTICE OF A P P E A L : 
Upon whom and when to be served, 

§§ 4407, 4409; 1292, and rule 16; 
p. xli. 

Method of, §4444; 1330. 
In proceedings before justice, §4838; 

1427. 
Of writ of certiorari, § 4450; 1333. 
Of notice of sale under chattel mortgage, 

§§ 4545-4547: 1356. 
Of writ of habeas corpus, §§ 4709-4717; 

1402. 
O F SUBPCENA: 

In civil cases, §§ 4933, 4938; 1458. 
In criminal cases, §§ 5961-5963; 1701. 

Of notice or paper, how proved, § 4949; 
1461. 

S e r v i c e s . 
Of minors, payment for, § 3431; 899. 
Of child, who may sue for in case of loss 

from injury or death, § 3761; 1004. 
Set-off. 

Of mutua l judgments , § 4326; 1260. 
before justices, §§ 4804-4814; 1431. 

See COUNTER-CLAIM. 

S e t t i n g A s i d e . 
Of judgment by default in district court , 

§4078; 1172. 
in justice's court, § 4792; 1419. 

Of sheriff's sale, n., §4311; 1253. 
Of indictments, § 5723; 1637. 

S e t t i n g F i r e . 
To building, boat or property, punished, 

§§5181, 5185; 1517. 
To prairie, punished, §§ 5188, 5189; 1517. 

S e t t l e m e n t . 
Of losses of mu tua l insurance companies 

§1703; 434. 
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S e t t l e m e n t s . 
Legal, how acquired and lost, §§ 2139-

2147; 559. 
Of insane persons, county of, § 2201; 571. 
Of patients in hospital for the insane, 

§§2216-2218; 574. 
S e t t l e r s o n P u b l i c L a n d s . 

Entitled to advantage of occupying-claim-
ant law, §3159; 800. 

Use of timber by, § 4578; 1369. 
Seventh . D a y . 

Persons keeping, not compelled to act as 
jurors on that day, § 3983; 1109. 

S e v e r a n c e of T e r r i t o r y . 
Of city or town, §§ 593-599; 137. 
Of city under special charter, § 907; 219. 

S e v e r a n c e of T r i a l s . 
When to be granted in civil cases, § 3953; 

1102. 
In trial of defendants jointlv indicted, 

§ 5809; 1658. 
S e w e r s . 

City given power to construct, § 624; 148. 
Provisions as to, in cities, §§ 746-750; 

188. 
in cities of first class, §§ 838-880; 

208. 
in cities under special charter, §§ 943-

952: 224. 
Connectionsmay be required to be made, 

and costs assessed, § 740; 187. 
For state buildings, construction of 

through city, § 749 ; 189. 
S e w i n g - m a c h i n e s . 

Exemption of, § 4304; 1251. 
S e x t o n of C e m e t e r y . 

Power of, §568; i29. 
S h a d e T r e e s . 

About school-houses, setting out, §§ 2837, 
2838; 717. 

Not to be cut down in working highway, 
§ 1503; 382. 

S h a m D e f e n s e s . 
May be stricicen out on motion, § 3913; 

1083. 
S h a r e . 

Of surviving husband or wife of decedent, 
extent of, § 3644; 950. 

how set off, §§ 3647-3655; 953. 
not to be affected by will, § 3656; 956. 

Of widow of non-resident alien in prop
erty of intestate husband, § 3646; 953. 

S h a r e h o l d e r . 
In corporation, see STOCKHOLDER. 

S h a r e s of S t o c k . See STOCK. 
S h e e p . 

To be restrained from running at large, 
§2249: 580. 

Recovery of damages for injury to by 
dogs, § 2292; 589. 

Having disease, bringing within state, 
punished, § 5412; 1570. 

Sheriff . 
Term includes what, § 49, % 19; 12. 
May serve requisition of auditor of state, 

§ 8 3 ; 19. 
To attend upon supreme court, § 174; 37. 
To notify judges of election ot number 

of jurors require i, § 315; 76. 
Duty of as to drawing jury, § 318; 76. 

Sheriff— continued. 
To serve precept for ju ry , § 320; 77. 
May be ordered to take possession of 

property in hands of trustee, §§ 340, 
341; 80. 

May administer oaths, § 364; 85. 
Mav control publications pertaining to his 

office, §427 ; 106. 
P O W E R S AND DUTIES OF, §§ 472-483; 115. 
Execution of process by, § 472; 115. 
Disobedience of process deemed contempt , 

§ 473; 115. 
To have charge of jail, § 474; 115. 
To be conservator of the peace and may 

summon power of county, § 475; 115. 
Shall a t tend court, § 476; 115. 
Not to act as attorney, § 477; 115. 
Cannot be purchaser at sale, § 478; 116. 
Execut ing process after expirat ion of 

term, §479 ; 116. 
Shall deliver books and papers t o suc

cessor, §480; 116. 
Successor may serve process or execute 

deed, §^481-483; 116. 
Duties of to be performed by coroner. 

§§484-486; 116. 
To serve warrant of coroner. § 497; 118. 
To give notice of election, § 1025; 245. 
W h e n to be elected, § 1034; 246. 
Bond of, § 1143; 267. 
Suspension of from office, §§ 1228-1230; 

278. 
May appoint deputies, §§ 1238-1241; 280. 
May call upon military force for aid, 

§1559; 392. 
May appoint ju ry to assess damages for 

taking private property, § 1908; 477. 
To take insane persons to hospital, § 2195; 

570. 
To summon referees to settle disagree

ment as to homestead, §§ 3177,3178; 
813. 

May serve notice of mechanic 's lien, 
§3315; 863. 

Limitat ion of action against, § 3734; 974. 
Delivery of notice to, deemed commence

ment of action, § 3737; 989. 
May have person claiming personal prop

erty substituted in action of replevin 
against him, § 3778; 1008. 

Service of original notice by, § 3810; 1026. 
Liability of for defective r e tu rn of serv

ice, §3811; 1026. 
Shall serve notice on Sunday, when, 

§3812; 1026. 
Signature of, proof of t ru th of re turn , 

§ 3814; 1026. 
To select talesmen to fill ju ry , § 3982; 

1109. 
To provide food and lodging for ju ry , 

§ 4009; 1131. 
Summary proceedings against, § 4116; 

1190. 
Levy of a t tachment by, § 4168; 1203. 
Execution of a t tachment by, §§ 4178-4180; 

1209. 
To take possession of at tached property, 

§ 4181; 1210. 
Disposition of money or property t aken 

under a t tachment , '§§ 4185, 4186; 1212. 
Levy by, upon mortgaged personal prop

erty, §§4189-4192: 1212. 
Indemnifying bond given to, §§4195-4198; 

1214. 
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Sher i f f— continued. 
To summon garnishees, § 4200; 1215. 
May be garnished for money in his hands, 

§4201; 1218. 
May take answers of garnishees, § 4205; 

1219. 
May release at tached property on bond, 

§§4221,4222; 1227. 
May sell perishable property held under 

at tachment, § 4224; 1228. 
Cannot require indemnifying bond in 

case of a t tachment by the state, § 4232; 
1230. 

To be indemnified for levy of a t tachment 
by the state, §4234; 1230. 

Re turn of writ oi a t tachment by, § 4235; 
1230. 

To be allowed expense of keeping attached 
property, § 4238; 1231. 

To make entry of at tachment in incum
brance book. § 4247; 1234. 

Provision as to, in chapter on attach
ments, applicable to constables, § 4248: 
1234. 

Method of return on execution issued from 
another county, § 4256; 1236. 

To receipt for, and indorse execution, 
§§4262, 4263; 1237. 

To exhaust property of principal before 
that of surety, §§ 4264-4267; 1238. 

Mode of levying execution by, §§ 4268-
4275; 1239. 

To receipt for money paid by person in
debted to defendant, § 4272; 1241. 

To re turn execution, when stayed, and re
lease property, §§ 4290. 4291; 1247. 

S A L E BY, under execution, §§ 4311-4318; 
1253. 

To give notice of sale under execution, 
§ 4308; 1252. 

May adjourn sale, § 4312; 1257. 
To execute deed for property not subject 

to redemption, § 4330; 1261. 
To give certificate of redemption of j u d g 

ment, § 4339; 1266. 
To execute deed for property sold under 

execution, §4353; 1268. 
Deed of, presumptive as to regularity, 

§ 4355; 1270. 
May be appointed receiver in summary 

proceedings against debtor, § 4370; 1272. 
Liability of in such cases. S 4372; 1272. 
Compensation of in summary proceedings 

against debtor, § 4376; 1273. 
To release property on filing of appeal 

bond, §4423; 1301. 
To execute order in action to recover per

sonal property, § 4462; 1339. 
Disposition of property and re turn of wr i t 

in replevin, §§4464-4467; 1339. 
To execute bill of sale on foreclosure of 

chattel mortgage, § 4549; 1357. 
May be directed to at tach defendant for 

violation of injunction, § 4639; 1389. 
Service of writ of habeas corpus by, 

§§4709-4717; 1402. 
To serve a t tachment for contempt in 

habeas corpus proceedings, § 4727; 1404. 
May perform duty of constable, § 4882; 

1436. 
Service of subpoena by, §§ 4922, 4928; 

1457. 
May serve subpoena for person taking dep

osition, §4933; 1459. 

Sheriff— continued. 
Compensation of, §§ 5040-5064; 1483. 
Fees of in proceedings as to estray, § 5099; 

1495. 
Fees of in conveying patient to hospital 

for the insane, § 5102; 1496. 
To be furnished with office, fuel, station

ery, etc., §5124; 1500. 
To summon jury to inquire as to sanity 

or pregnancy of person sentenced to 
death, § 5137; 1505. 

Method of execution of sentence of death 
by, §§ 5143-5145; 1506. 

Bribery of, punished, § 5254; 1538. 
Person falsely assuming to be, punished, 

§5270; 1541. 
Stirring up controversies by, punished, 

§ 5272: 1541. 
Is a peace officer, § 5491; 1589. 
To transfer defendant on change of venue, 

§ 5764; 1647. 
Fees of for transferring prisoner on change 

of venue, §5767; 1648. 
Not to act in summoning talesmen in 

criminal cases, when interested, § 5781; 
1649. 

Execution of sentence of imprisonment by, 
§§ 5897-5902; 1684. 

Fees of for conveying insane prisoner to 
asylum, §6026; 1714. 

To keep calendar of prisoners, and re turn 
copy thereof to district court, §§ 6123, 
6124; 1731. 

May punish refractory prisoners, § 6134; 
1732. 

To superintend and prevent escape of 
prisoners at hard labor, §§ 6138, 6140; 
1733. 

And see OFFICER. 

S h i n g l e s . 
Inspection, size, etc., of, §§ 3245-3250; 

828. 
S h o r t - h a n d E e p o r t e r s . See REPORTER, 

SHORT-HAND. 

S h o w s . 
Licenses for, penalty for failure to obtain, 

§§1394, 1395; 357. 
S i d e w a l k s . 

Construction and repair of, at expense of 
adjacent property, §§ 630-632; 155. 

Removal of snow and ice from, § 725; 
183. 

Temporary repair of, § 725; 183. 
Power of board of public works wi th ref

erence to, §§ 887-894; 211. 
Liability for injury from defects in, n. ( 

§ 624: 148. 
On highways, §§ 1459, 1460; 374. 

S i g n a l s . 
To be given by railway company at high

way crossing, § 2003; 517. 
S i g n s . 

To be erected at railway crossings, § 1971; 
499. 

S i g n a t u r e . 
Of officer taking acknowledgment, genu

ineness of, how shown, §§ 3129, 3130; 
792. 

Certificate of acknowledgment does not 
prove genuineness of, n. , § 3131; 792. 

Of wri t ten instrument, deemed genuine 
unless denied under oath, § 3937; 1090. 
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S i g n a t u r e — continued. 
Evidence as to genuineness of, § 4905; 

1446. 
Of officers taking depositions or affidavits, 

presumed genuine, § 4947; 1461. 
Of officer to certified copy of record, 

deemed genuine, § 4962; 1463. 
Of fictitious officer or corporation, affixing 

of, punished, § 5284; 1534. 
S i n k i n g F u n d . 

Of city or town, taxes for, § 678; 174. 
Mav be established by corporation, § 1631; 

407. 
S i t e s for S c h o o l - h o u s e s . See SCHOOL-HOUSE 

SITES. 

S l a n d e r . 
Pleading in action for, §§ 3887, 3888; 1070. 
Words charging person with cheating do 

not constitute, n., § 5447; 1578. 
In charging a crime, evidence to support 

justification of, n., § 5813; 1659. 
S l a u g h t e r - h o u s e s . 

Cities may regulate, § 725; 183. 
S l a v e r y . 

Not to be permitted, Const., art. 1, § 23; 
1816. 

S l e e p i n g - c a r s . 
Taxation of, §§ 2023-2025; 522. 
Offices of, to be maintained a t termini of 

route, §§2101, 2102; 552. 
S m a l l - p o x . 

Care of person infected with, by board of 
health, §§ 2578-2580; 670. 

Inoculating with, to spread disease, pun
ished, §5360; 1562. 

Transportation of person infected wi th , 
§ 5360; 1562. 

S n o w a n d I c e . 
Removal of from sidewalk by city, § 725; 

183. 
S o a p F a c t o r i e s . 

Regulation of in cities, § 738; 187. 
Soldiers. 

Honorably discharged, relief of, §§ 416-
419; 103. 

burial of, §§ 420-422; 104. 
monuments or memorial halls in 

commemoration of, §§ 423-425; 105. 
not to be sent to poor-house, § 2149; 

561. 
admission of to Soldiers' Home, 

§2785; 704. 
May make verbal wills, § 3525; 921. 
Not to be quartered in house wi thout con

sent, Const., art. 1, § 15; 1808. 
Of United States garrisoned in state, not 

entitled to vote, Const., art . 2, § 4; 1817. 
S o l d i e r s ' H o m e . 

Establishment of; admission to, §§ 2784-
2802; 704. 

S o l d i e r s ' O r p h a n s . See ORPHANS. 
S o l d i e r s ' O r p h a n s ' H o m e s . See ORPHANS ' 

HOMES. 
S o l d i e r s ' B e l i e f C o m m i s s i o n , §§ 417-419; 

103. 
S o l i c i t a t i o n o f P l a c e of T r u s t . 

By corrupt influences, punished, § 5249; 
1538. 

S o l i c i t o r . See CITY SOLICITOR. 

S o l i t a r y C o n f i n e m e n t . 
In county jail, § 6134; 1732. 

S o r g h u m S e e d . 
Weight of per bushel, §3225; 825. 

S o v e r e i g n t y of t h e S t a t e . 
General provisions, § 1-4; 1. 

S p e a k e r of H o u s e o f R e p r e s e n t a t i v e s . 
Term of office of, § 1 7 ; 3. 
To open and publish re turns of election 

for governor and lieutenant-governor, 
Con' t . , art. 4, § 3 ; 1828. 

To act as governor when, Const., art. 4, 
§ 19; 1827. 

S p e c i a l A d m i n i s t r a t o r . 
Appointment and duties of, §§ 3558-3562; 

928. 
S p e c i a l C h a r t e r s . See CITIES AND INCOR

PORATED TOWNS. 
S p e c i a l E l e c t i o n s . 

W h e n to be held, § 1021; 245. 
Registry of voters for, § 1057; 252. 
For representative in congress, or senator 

or representative in general assembly, 
§ 1261; 284. 

Provisions as to general elections appli
cable to, § 1265; 285. 

Canvass of votes at, §§ 1266, 1267; 285. 
S p e c i a l E x e c u t i o n . 

Under a t tachment , not to issue after 
death of debtor, n., § 4236; 1231. 

On foreclosure, cannot be stayed by order 
of court, n., §4557; 1360. 

On judgment against boat or raft, § 4688, 
1399. 

S p e c i a l F i n d i n g s . 
By Juries, §§ 4015, 4016; 1135. 
Judgmen t upon, § 4065; 1168. 

S p e c i a l L a w s . 
W h e n not allowable, Const., a r t . 3, § 30; 

1823. 
. Corporations not to be created by, Const., 

art . 8, § 1; 1833. 
S p e c i a l P r o c e e d i n g s . 

Issues in, how tried, n., §3944; 1094. 
How tried upon appeal, n., § 3948; 1095. 
Appeal from order in, § 4393; 1283. 

S p e c i a l V e r d i c t . 
J u r y may render. §§ 4013-4015; 1135. 
Controls general verdict, §4016; 1137. 
J u d g m e n t upon, §4065; 1168. 
J u d g m e n t in supreme court upon, n. , 

§ 4424; 1302. 
In criminal cases, §§ 5859-5863; 1675. 

S p e c i e P a y m e n t s . 
Not to be suspended by banking associa

tions, Const., art . 8, § 11 ; 1835. 
Spec i f i c A t t a c h m e n t s . 

W h e n and how issued, §§ 4225-4229; 
1229. 

S p e c i f i c P e r f o r m a n c e . 
Of contract by husband to convey home

stead cannot be enforced, n., § 3165; 
802. 

Enforcement of against executor, §§ 3692, 
3693; 964. 

Actions for, when barred, n. , § 3734; 974. 
Service by publication in action for, 

§3823; 1029. 
S p e e c h . 

Liberty of, Const., art . 1, § 7; 1800. 
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S p e e d of E a i l w a y T r a i n s . 
May be regulated by cities and towns, 

§ 615; 141. 
At depot grounds, limited, § 1972; 501. 

S p e n d t h r i f t s . 
Guardianship of, §§ 3463-3470; 909. 

S q u a r e s , P u b l i c . 
City mav purchase or condemn property 

for, §636; 160. 
Appropriation of to school purposes, 

§§1003, 1004; 239. 
Special laws for vacation of, not allowed, 

Const., art. 3, § 3 0 ; 1823. 
Staff. 

Of commander-in-chief of the militia, 
§ 1565; 393. 

S t a g e C o m p a n i e s . 
Place of bringing action against, § 3787; 

1011. 
S t a m p s . 

Counterfeiting of, punished, § 5241; 1535. 
Alteration or counterfeiting of, punished, 

§§ 5444-5446; 1578. 
S t a l l i o n s . 

Not to run at large, § 2250: 580. 
Thoroughbred, pedigree of to be kept 

posted, § 2279 ; 587. 
S t a t e . 

Sovereignty and jurisdiction of, §§ 1-4; 1. 
Boundaries of, defined, § 1; 1, and Const., 

preamble; 1798. 
how enlarged, Const., art. 11, § 4 ; 

1841. 
Term includes what, § 49, IT 15; 1L 
Sale of lands of for taxes, § 1386; 353. 
May condemn property for improvements 

to public buildings, §§ 1945, 1946; 493. 
To issue bonds for indebtedness to school 

fund, § 2999; 749. 
May bid in lands on execution in behalf 

of school fund, § 3008; 751. 
May bid off land for school fund, § 3035 ; 

757. 
May take or bid in, manage and sell real 

property, §§ 3081-3090; 765. 
Statute of limitations does not run against, 

n., §8734; 974. 
Actions by, how prosecuted; no security 

required, § 3765; 1C05. 
At tachment for indebtedness duo, §§ 4230-

4234; 1229. 
Public property of, exempt from execu

tion, §4273; 1241. 
Appeal by in mandamus proceedings, 

§4621: 1378. 
Appeal by in criminal cases, §§ 5906, 5912, 

5924; 1685. 
Not to become stockholder in corporation, 

Const., art. 8, § 3 ; 1834. 
S t a t e A g r i c u l t u r a l C o l l e g e a n d F a r m . 

Print ing and distribution of reports of, 
§§ 122-126; 25. 

Board of trustees of, powers, duties and 
salary, §§2630-2637; 680. 

Officers, duties of, §§ 2638-2642; 681. 
Sale of lands of, § 2643; 682. 
Lease of lands of, §§ 2644-2649; 688. 
Leasehold interest in, §J? 2851-2656; 684. 
Investment and control of funds of, 

§§2658-2668,2672; 685. 
Tuition in, § 2669; 687. 

S t a t e A g r i c u l t u r a l C o l l e g e a n d F a r m — 
continued. 

Sale of liquors within three miles of, pro
hibited, § 2670; 687. 

Course of study in, § 2671; 687. 
Money not to be diverted from proper 

fund, §2672; 687. 

S t a t e A g r i c u l t u r a l S o c i e t y . 
Reports of; printing and distribution, 

§§ 124-126; 26. 
to include report of state dairy com

missioner, § 2515; 656. 
General provisions as to, §§ 1665-1669; 

415. 
Regulations as to fairs of, § 1675; 417. 

S t a t e A u d i t o r . See AUDITOR OP STATE. 

S t a t e B a n k . 
May be established, Const., art . 8, § 6; 

1834. 
May be founded on specie basis, Const., 

art. 8, § 7 ; 1834. 

S t a t e B i n d e r . 
Election, office, duties, etc., of, §§ 115-118; 

24. 
Certificate to, for work done, §§ 120, 121; 

25, and § 5022; 1478. 
Binding of reports by, §§ 125, 126: 26. 
Binding of journals by, §§ 127, 12», 130; 

28. 
Bond of, §•§ 1143, 1144; 267. 
Compensation of, § 5021; 1478. 

S t a t e B o a r d of E q u a l i z a t i o n . See BOARD 
OF EQUALIZATION. 

S t a t e B o a r d of E x a m i n e r s . 
Of teachers, §§2598-2606; 675. 
Of candidates to practice medicine, 

§§ 2546-2555; 663. 

S t a t e B o a r d of H e a l t h . 
Reports of, §§ 122-126; 25, and § 2568; 668. 
To act with state veterinary surgeon in 

prevention of spread of disease among 
animals, § 2295; 590. 

To make rules and regulations for in
spection of oil, § 2496; 652. 

May adopt oil-tester, § 2484; 649. 
Appointment, powers and duties of, 

§§ 2558, 2559; 666. 
Register of physicians, midwives, births, 

marriages and deaths, §§ 2C60-2565; 667. 
Meetings of board, § 2566; 668. 
Secretary of board, § 2567; 668. 
Appropriation, rooms, etc., §2569; 668. 
Members of, to be examiners of candidates 

for license to practice medicine, § 2546; 
663. 

Fees of clerk in connection with, § 2560; 
• 667. 

As to local boards of health, see BOARDS 
OF H E A L T H . 

S t a t e C a n v a s s . See CANVASS OF VOTES. 

S t a t e C e r t i f i c a t e t o T e a c h . 
Examination for, §§ 2599-2604; 675. 

S t a t e D a i r y C o m m i s s i o n e r . 
Appointment, duties and compensation of, 

§§ 2513-2521; 655. 

S t a t e E d u c a t i o n a l B o a r d of E x a m i n e r s . 
Appointment, duty and compensation of, 

§§2598-2606; 675. 
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S t a t e H i s t o r i c a l S o c i e t y . 
Reports of, printing and distribution, 

§§ 122-126; 25. 
To receive reports, § 126; 26. 
To receive copies of supreme court re

ports, §195; 39. 
General provisions as to, §§ 3065-3072; 

761. 
S t a t e H o r t i c u l t u r a l S o c i e t y . 

General provisions as to, §§ 1678-1682; 417. 
S t a t e I n d e b t e d n e s s . 

Limitation of, Const., art . 7, § 1; 1832. 
For what purpose may be contracted, 

Const., art. 7. § 2; 1832. 
Liability to school fund constitutes, 

Const., art. 7, § 3 ; 1833. 
For defense, Const., art . 7, § 4; 1833. 
To be authorized by special law and t ax 

voted, Const., art. 7, § 5; 1833. 
Repeal of special laws authorizing, 

Const., art . 7, § 6 : 1833. 
Laws in relation to, Const., ar t . 7, § 7; 

1833. 
S t a t e I n d u s t r i a l S c h o o l s . 

Location and government of, §§ 2723-
2733; 695. 

Commitment to, g§ 2734-2741; 697. 
Discharge or binding out of children, 

§§2742-2744; 698. 
Aiding child to escape from, punished, 

§ 2745; 698. 
Girls' department of, §§ 2747-2750; 699. 
Appropriation for, § 2746; 698. 
Instruction in as to effects of s t imulants 

and narcotics, § 2884; 726. 
S t a t e I n s p e c t o r of O i l s . 

Appointment, duties, etc., of, §§ 2483-
2495; 649. 

Report of, § 122; 25. 

S t a t e I n s t i t u t i o n s . 
Oath of officers of, § 163; 34. 
Officers of not to contract debts beyond 

appropriations, §§ 168-170; 35. 
Officers of not to be interested in contracts, 

§§ 171, 172; 35. 
Establishing highways over lands of, 

§1444; 370. 
S t a t e L a n d Office. 

General provisions as to, §§ 97-107; 21. 
Transfer of to office of secretary of state, 

§§110-114; 23. 
To be furnished wi th fuel, stationery, etc. , 

§§ 156, 158; 33. 
Reports of, §§ 122-126; 25. 

S t a t e L i b r a r i a n . 
Reports of, when to be made ; pr int ing 

and distribution of, §§ 122-126; 25. 
To be furnished wi th fuel, stationery, etc., 

§§ 156, 158; 33. 
Appointment and duties of, §§»3053-3060; 

760. 
Salary of, §5016; 1476. 

S t a t e L i b r a r y . 
To receive copies of reports of supreme 

court, § 195 ; 39. 
Provisions relating to, §§ 3046-3064; 759. 

S t a t e N o r m a l S c h o o l . 
Establishment and government of, 

§§2673-2880; 688. 
Instruction in as to effects of s t imulants 

and narcotics, § 2884; 726. 
V O L . I I —128 

S t a t e Officers. 
Contesting elections of, §§ 1184-1195; 274. 
Resignations of, to be made to governor, 

§ 1254; 283. 
Vacancies to be filled by governor, § 1255; 

283. 
Compensation of, §§5006-5027; 1475. 
To keep account of fees, §§ 5030-5032; 

1480. 
S t a t e O i l I n s p e c t o r . See INSPECTOR. 
S t a t e P r i n t e r . 

Election, office, duties, etc., of, §§ 115— 
118; 24. 

Certificate for work done by, § 120; 25, 
and §5022; 1478. 

Pr in t ing of reports by, §§ 122-125; 25. 
journals by, §§ 127-132; 28. 
session laws, §§ 134, 135; 29. 

To receipt for paper, § 136; 29. 
Bond of, §§ 1143, 1144; 267. 
Compensation of, §§5019,5020; 1476. 

S t a t e E e f o r m S c h o o l . See STATE INDUS
TRIAL SCHOOL. 

S t a t e E o a d s . 
Not to be distinct from other roads, § 1446; 

870. 
S t a t e T r e a s u r e r . See TREASURER OF STATE. 
S t a t e U n i v e r s i t y . 

Law depar tment of to receive supreme 
court reports, § 195; 89. 

—— admission of graduates of to practice, 
§ 286; 64, and rules 110, 111; p. lv. 

how examined, § 283; 64. 
Objects, course of study, § 2607; 676. 
Government of; regents, §§ 2608-2610; 676. 
Departments, courses of s tudy, § 2611: 677. 
Meetings of regents ; executive commit

tee, §§2612, 2613; 67 i. 
Secretary of regents, § 2614; 677. 
Treasurer of regents, §§ 2615-2617; 677. 
Laws for government of, § 2618; 678. 
President and professors; salaries, § 2618; 

678. 
Apparatus, l ibrary, cabinet, §§ 2619. 2620; 
_ 6 m 

Sales of lands, how ordered, § 2621; 678. 
Reports of president and regents. §§ 2622, 

2623; 679. 
Pr int ing and distribution of, §§ 122-126; 

25. 
Compensation of regents, § 2624; 679, and 

§5104; 1496. 
Members of general assembly not eligible 

to office of regent, § 2625; 679. 
Permanent endowment, §§ 2626-2628; 679. 
Preparatory depaitenent discontinued, 

§2629; 680. 
Establishment of, Const., ar t . 9, ch. 1, § 11; 

1836. 
Location of, Const., art . 11, § 8; 1841. 
L A N D S O F : 

Effect of sale for taxes, § 1385; 353. 
Contract for to become due on de

fault ; suit on, §3011; 752. 
How appropriated, controlled and 

managed, Const., art . 9, ch. 2, 
§§1-5 ; 1837. 

Proceeds to be permanent fund, Const., 
art . 9, ch. 2, § 2 ; 1837. 

Protection, improvement and disposi
tion of, Const., art . 9, ch. 2, § 5; 
1838. 
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S t a t e U n i v e r s i t y — continued. 
FUNDS O F ; 

Loans of, to become due on default ; 
suit for, § 3011; 752. 

Liability of state for losses to, Const., 
art . 7, § 3 : 1833. 

How appropriated and managed, 
Const., art . 9, ch. 2, §§ 1-5; 1837. 

S t a t e V e t e r i n a r y S u r g e o n . 
Appointment, powers and duties of; com

pensation, §§ 2294-2802; 590. 

S t a t e m e n t s . 
Of insurance companies, §§ 1704-1706; 424. 

to be published. §§ 1720, 1721; 430. 
Of life insurance companies, §§ 1741,1742; 

437. 
Of savings banks, § 1809; 455. 
Of railway companies for purpose of tax

ation, §2017; 520. 

S t a t i o n - h o u s e s . 
In cities of first class, § 807; 200. 
A t railroad crossings, §§ 2094, 2095; 551. 

S t a t i o n e r y . 
Allowance of to general assembly, § 12; 2. 
To be furnished state officers, §§ 156, 158; 

33. 
mine inspectors, § 2469; 646. 

Est imates and proposals for, § 157; 33. 
For committees of general assembly, 

§§ 159, 160; 34. 
To be furnished county officers, § 5124; 

1500. 

S t a t i o n s . 
Of railroads, changing names of, §§ 2096-

2098, 551. 

S t a t u t e s . 
General provisions as to, §§ 32-49; 5. 
Repeal of, by Code, §§ 51, 52; 13. 
How pleaded; court to take judicial no

tice of, § 3914; 1083. 
How evidenced, §§ 4969, 4970; 1465. 
Words used in, need not be strictly pur

sued in indictment, § 5689 ; 1627. 
Private, how pleaded in an indictment, 

§5694; 1632. 
See, also, A C T S OF GENERAL ASSEMBLY. 

S t a t u t e of F r a u d s . 
When contracts must be evidenced in 

writing, §§4914-4918; 1450. 
S t a y o f E x e c u t i o n . 

How effected, for what t ime, § 4286; 
1246. 

Affidavit of surety on bond. § 4287; 1246. 
When not allowable, § 4288; 1246. 
BOND F O R : 

To be taken and recorded, effect of, 
§4289; 1247. 

Execution returned and property re
leased upon filing of, §§ 4290, 4291; 
1247. 

Execution upon, § 4292; 1247. 
Surety may object to. § 4293; 1247. 
New surety for, when required, effect of, 

§§4294, 4295; 1247. 
Does not release judgment lien, § 4296; 

1248. 
Waives right of redemption, § 4331; 1262. 
Of sentence of death, § 5146; 1506. 
On judgments for fines in criminal actions, 

§ 6008; 1711. 

S t a y of P r o c e e d i n g s . 
On appeal, §§ 4416-4423; 1299. 
Upon certiorari, § 4448; 1332. 
Upon wri t of error from justice, § 4850; 

1431. 

S t e a l i n g . 
Of fruit, punished, §§5198-5200; 1520. 
At fire or from person, § 5211: 1526. 
See LARCENY, §§ 5208-5210; 1522. 

S t e a m - b o i l e r s . 
Inspection of by city, § 737; 187. 
Equipment of; penalty for neglect, 

§§5427, 5428; 1573. 
S t e a m - h e a t i n g . 

City may regulate price of connections, 
§ 725; 183. 

Board of public works to superintend lay
ing of mains for, § 896; 217. 

S t e n o g r a p h e r . See REPORTER, SHORT-HAND. 
S t e w a r d . 

Of the poor-house, appointment and duties 
of, §§2161-2163; 561. 

Of hospital for the insane, appointment 
and duties of, §§ 2173, 2179; 506. 

Of the penitentiary, appointment and 
duties of, § 6166;'1738. 

S t i m u l a n t s . 
Instruction in schools as to, § 2884; 726. 

S t i r r i n g u p Q u a r r e l s . 
Punished, g 5272; 1541. 

Sto ck . 
Question as to permit t ing to r u n a t large 

submitted to vote, § 430; 107. 
Power of city to regulate running a t large 

of, §618 ; 142. 
Liability of railway for injuries to, § 1972; 

501. 
Railways required to fence against, 

§§ 1973-1975; 509. 
W h a t to be restrained from runn ing at 

large, §§ 2249, 2250; 580. 
Liability of owner for damage by, §§ 2251, 

2252• 581 
Meaning of term, § 2253: 582. 
Submission of question as to running a t 

large, §§2253, 2254; 582. 
Liability of owner where prohibited from 

runn ing al large, § 2255; 583. 
Distraint of, §§ 2258. 2259; 583. 
Relieving from distraint, § 2256; 583. 
Taken up as estrays, §§ 2261-2275: 585. 
Marks and brands of. §§ 2276-2278; 587. 
Care and relief of, §§ 2281, 2282; 587. 
Release of from distraint, § 2285; 588. 
Diseased, destruction of by veterinary 

surgeon, S2299; 590. 
When restrained; partition fences, §§ 2341, 

2342; 598. 
Driving off, punished, § 5197; 1520. 
See, also, ANIMALS. 

S t o c k , Corporate . 
Of corporations, taxat ion of, § 1289; 296. 
In building associations, assessment of, 

§ 1290; 296. 
In manufactur ing companies, exempt 

from taxation, §§ 1294, 1295; 298. 
In.national banks, taxation of, § 1297; 298. 
In insurance companies, transfer of, § 1697; 

422. 
amount of to be truly stated, § 1726; 

432. 
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S t o c k , C o r p o r a t e — continued. 
Of railway corporations, §§ 1965-1970; 498. 

to be given in exchange for taxes 
voted, § 2086; 548. 

Transfer of, § 1628; 406. 
to defraud creditors, § 1632; 407. 
in savings banks, § 1799; 455. 
in railway companies, § 1961; 497. 

How attached, § 4181; 1210. 
How levied on under execution, § 4275; 

1242. 

S t o c k H o t e s . 
As part of capital of insurance company, 

§1706; 426. 
of life insurance company, § 1736; 

435. 
S t o c k - b r e e d e r s ' A s s o c i a t i o n . 

Publication of proceedings of, §§ 1683, 
1684; 418. and §§ 124, 126; 26. 

Stock- f eeders a n d K e e p e r s . 
Lien of for charges, §§ 3372, 3373; 877. 

S t o c k h o l d e r s . 
In fidelity company, liability of, § 332; 80. 
Interest of in corporation may be made 

transferable, § 1609; 400. 
Property of liable for corporate debts, 

when, § 1618; 404. 
Individual liability of for corporate debts, 

§§1632-1635; 407. 
In banks, double liability of, §§ 1646-1648; 

411. 
Of insurance companies, annual meet ing 

of, § 1090; 420. 
Required to raise stock of insurance com

panies to legal requirement. § 1713; 428. 
In savings bank, liability of, § 1799; 453. 
In railway company, may compel report, 

§1963; 497. 
The state or municipal corporations not to 

be, Const., art. 8, §§ 3, 4; 1834. 
In banking associations, liability of, 

Const., art. 8, § 9 ; 1835. 
S t o l e n G o o d s or P r o p e r t y . 

Presumption of guilt from possession of, 
n., §§5208, 5210; 1522. 

Keceiving, punished, §§ 5217-5220; 1529. 
Seizure of on search-warrant, § 6028; 1715. 
When taken on search-warrant, to be re

stored to the owner, §§ 6046, 6051; 1717. 
Disposal of after seizure, §§ 6052-6057; 

1718. 
Stone. 

Contents of perch of, § 3226; 826. 
S t o n e Coa l . 

Weight of per bushel, § 3225; 825. 
S t r a w b e r r i e s . 

Weight of per bushel, § 3225; 825. 
S t r a y s . See ESTRAYS, §§ 2260-2275; 585. 
S t r e e t s . 

Laying out and regulation of by cities, 
§ 623; 144. 

Vacation of, § 623; 144. 
for depot grounds, § 638; 161. 

Grading and repairing of, § 024; 148. 
Liability for injuries from defects in, 

§624; 148. 
Improvement of at expense of adjacent 

property, § 630; 155. 
in cities of first class, § 830; 206. 
in cities under special charter, § 921; 

221. 

S t r e e t s — continued. 
Power to nave, curb and construct sewers 

in, § 72*5; 183. 
in cities of first class, §§ 859-879; 212. 

Pavement of t rack of ra i lway in, § 725; 
183. 

Costs of paving intersections, § 741; 188. 
Must be brought to grade before paving, 

§824; 203. 
Powers of board of public works with ref

erence to improvement of, §^ 889-894; 
216. 

Compensation to property owners for 
damage from change of grade of, § 635; 
158. 

in cities under special charter , §§ 928-
931; 222. 

City may purchase or condemn land for, 
§ 636; 160. 

Labor upon, § 667; 169. 
City council to have supervision of, § 726; 

184. 
Dedication of to city, § 996; 235. 
May be altered or vacated as h ighways , 

§ 997; 238. 
In vacated plats, § 1000; 239. 
Of unincorporated towns, part of high

way, § 1442; 370. 
Control of within limits of citv or town, 

§ 1443; 370. 
Not to be established across lands of s tate 

institutions, § 1444 ; 370. 
City may take pr ivate property for. § 1944; 

493. 
Obstruction of, deemed nuisance, § 5470; 

1583. 
Special laws for vacation of, not allowed, 

Const., art. 3, § 8 0 ; 1823. 
Street Commissioner. 

In cities of first class, § 795; 198. 
Street Eailways. 

City may authorize or forbid to lay t rack 
over street, § 623; 144. 

Pavement of tracks of, § 725: 183. 
in cities of first class, §§ 826, 829; 204. 

In cities under special charter. § 923: 221. 
Right of way for, over highways, §§ 1947, 

1948; 493. 
Not to use inflammable oils, § 2492; 651. 

Struck Jury. 
How formed, § 3985; 1110. 

Sub-contractor. 
Mechanic's lien, how secured by, §§ 3314-

8316; 880. 
W h o deemed under mechanic's-iien law, 

§ 3319; 868. 
Claim of for labor on or material for 

bridge or public building, § 3326; 870. 
Sub-directors of District Township. 

Election of. §§ 2825-2827; 713. 
Qualification, powers and duties of, 

§§ 2867-2671; 723. 
Sub-district. 

Election of directors in, §§ 2825-2827; 713. 
District township may be divided into, 

§ 2834; 716. 
Organization and adjournment of meet

ings of, § 2908; 732. 
Division of district townships into, § 2615; 

733. 
Formation of into independent districts, 

§2928; 737. 
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Submission of Cause. 
In supreme court, on briefs and argu

ments, rules 53-57; p. xlvi. 
Submission of Controversies. 

Without action or in action, §§ 4644-4651; 
1389. 

Submission to Arbitration. 
When and how made, §§ 4652-4667; 1390. 
Of differences between employees and 

workmen, §§4668-4080; 1394. 

Submission to Vote. 
Of questions by board of supervisors, 

§430; 107. 
levying t ax to b>iild soldiers' monu

ment or memorial hall, §g 423-425; 
105. 

—— as to relocation of county seat, § 372; 
87. 

of increasing the number of members 
of supervisors, § 394; 93. 

Of proposition to appropriate money for 
county buildings and biidges, § 402, 
TY 24; 96. 

Of question of levying tax by city, town 
or township in aid of county bridges, 
§ 408; 102. 

to people of county, manner of, 
§§430, 431; 107. 

Of proposition to annex territory to city or 
town, §s 578, 5/9; 131. 

Of question as to cnanging name of city 
or town, § 609; 189. 

—— as to establishment of gas works 
or electric light plants by city, § 846; 
183. 

as to levy of tax for park m city or 
town, § 655 ; 167. 

—-— of appropriation by city or town for 
improvement of highway outside limits, 
§ 668; 169. 

of levying faxes to aid bridge over 
boundary river, § 752; 189. 

of establishing superior court in city, 
§ 764; 192. 

Of amendment of special charter, § 905; 
219. 

Of question as to use of squares in incorpo
rated towns for school purposes, § 1004; 
239. 

as to levying tax in aid of railroad, 
§2083; 543. 

as to stock running a t large, § 2253; 
582. 

of establishing countv high school, 
§2803; 708. 

as to organization of independent 
district, § 2922; 736. 

• as to changing sub-districts into inde
pendent districts, § 2929; 737. 

as to levying school-house t a x in in
dependent district, § 2937; 739. 

of changing independent district to 
district township, § 2951; 742. 

- — as to subdivision of independent dis
trict, § 2957: 74:;. 

as to issuance of bonds by independ
ent district, §2962, 748. 

Of proposition to authorize state debt, 
Const., ai t . 7, § 5 ; 1833. 

Of act creating bains, ing association, 
Const., ait . 8, § 5 ; 18-34. 

Of amendments to constitution, §§ 59-63; 
14, and Const., art . 10, §§ 1, 2 ; 1838. 

S u b m i s s i o n t o V o t e — continued. 
Of question as to calling constitutional 

convention, Const., art. 10, § 3 ; 1839. 
Of amendments to constitution, method of, 

§§59-63; 14. 
S u b o r n a t i o n of P e r j u r y . 

Defined, punishment for, §§ 5243, 5244; 
1537. 

S u b p o e n a s . 
For appearance of witnesses before com

mittee of general assembly, § 21; 4. 
May be issued by coroner, § 491; 118. . 
May be issued by county surveyor, § 513; 

120. 
In trial of contested elections, §§ 1170, 

1189; 272. 
On investigation by railroad commission

ers. § 2038; 527. 
• obedience to enforce, § 2060; 533. 
May be issued by state dairy commis

sioner, § 2516; 656. 
For witnesses to prove acknowledgments, 

§3138; 795. 
May be signed and issued by referee, 

§4036; 1142. 
Disobedience to, punishable as contempt, 

§ 4740; 140G. 
Issuance and service of, §§ 4922-4928: 

§ 1457. 
How served to subject witnesses to pun

ishment for contempt in disobeying, 
§4927; 1458. 

To bring books and papers, § 4923: 1458. 
May be issued by person authorized to 

take depositions, §§ 4931-4933; 1459. 
Effect of failure to obey, §§ 4934, 4935; 

1459. 
For witnesses before the grand jury, 

§5662; 1617. 
For witnesses before court of impeach

ment, §§ 5951, 5952; 1693. 
In crimiual cases, how issued and served, 

disobedience to, §§5962-5970; 1702. 
In cases of impeachment, § 5968; 1702. 

Subscribing Witness. 
Testimony of not conclusive, §4904; 1447. 

S u b s t i t u t e . 
When amendment to pleading deemed, 

§3898; 1080. 
S u b s t i t u t i o n . 

Of third par ty in action to recover per
sonal property. § 3777; 1008. 

Of at taching or execution plaintiff in suit 
against sheriff to recover property, 
§ 3779: 1008. 

Of new parties in action to recover per
sonal property, § 4458; 1337. 

Suffrage. 
Offenses against the r ight of, §§ 5302-

5316; 1548. 
Right of, Const., art. 2 ; 1817. 

S u g a r . 
Adulteration of, punished, § 5367; 1563. 

S u i t . See ACTION. 
S u m m a r y P r o c e e d i n g s . 

When allowable, proceedings in, §§ 4116-
4120; 1190. 

On bond for costs, § 4142; 1193. 
S u n d a y . 

Judicial business not to be transacted on, 
§254; 55, 
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S u n d a y — continued. 
Protest of paper falling due on, § 3271; 

842. 
Service of original notice on, § 3812; 1026. 
Service of at tachment on, § 4166; 1202. 
Issuance of execution on, § 4258; 1235. 
Process in action to recover personal prop

erty may issue on, § 4457; 1337. 
Issuance of warrant for seizure of boat or 

raft on, § 4683; 1399. 
Breach of, punished, § 5438; 1574. 

S u p e r i n t e n d e n t of H i g h w a y s . 
Appointment, duties and compensation 

of, §§ 1471-1480; 377. 
S u p e r i n t e n d e n t of H o s p i t a l for t h e I n 

sane. 
Appointment of, § 2173; 566. 
Powers and duties of, § 2178; 567. 
Fees of, when called as witness, § 2232; 

577. 
To affix seal, §2233; 577. 
May adopt regulations, § 2235; 577. 
To furnish patients with writing material , 

receive letters for them, etc., §§ 2240, 
2241; 579. 

Service of notice on patient by, § 3814; 
1026. 

To acknowledge service of notice upon 
person confined in, § 3821; 1029. 

To notify sheriff and county attorney 
when insane prisoner becomes sane, 
§6024; 1714. 

S u p e r i n t e n d e n t o f M a r k e t s . 
May be elected by citieb of the first class, 

§§795. 798; 198. 
S u p e r i n t e n d e n t of P u b l i c I n s t r u c t i o n . 

Reports of; printing and distribution, 
§§ 122-126; 25. 

To be furnished with fuel, stationery, etc., 
§§156, 158; 33. 

Election of, §1027; 246. 
Bond of, §1143; 267. 
May appoint deputy, §§ 1238, 1239; 280. 
OFFICE, DUTIES, ETC., OF, §§ 2590, 2591; 673. 
Publication of school laws by. § 2592; 673. 
May subscribe for school journal contain

ing decisions, etc., § 2594; 674. 
Reports of, §§ 2595, 2596; 674. 
May appoint teachers' institutes, § 2597; 

674. 
Member of state board of examiners, 

§ 2598; 675. 
of board of regents of State Univer

sity, § 2609; 679. 
President of board of State Normal School, 

§2674; 688. 
Trustee of State Library, § 3046; 759. 
Appeals to, from county superintendents, 

§ 2991; 748. 
Salary of, §5013; 1476. 
Traveling expenses of, § 5014; 1476. 

S u p e r i n t e n d e n t o f W e i g h t s a n d M e a s 
u r e s . 

Appointment and duties of, §§ 3228-3232; 
826. 

Salary of, §5017; 1476. 
S u p e r i o r Court s i n Ci t i e s . 

Establishment, jurisdiction, officers and 
proceedings of, §§ 763-786; 192. 

S u p e r s e d e a s B o n d . 
To stay proceedings upon taking appeal, 

§g 4416-4423; 1299. 

S u p e r v i s o r D i s t r i c t s . 
Establishment of, §§ 395-398; 93. 

S u p e r v i s o r of H i g h w a y s . See H I G H W A Y 
SUPERVISORS. 

S u p e r v i s o r s . See BOARD O F S U P E R VISORS. 

S u p p l e m e n t a l P l e a d i n g . 
When allowable, § 3938; 1092. 

S u p r e m e C o u r t . 
ORGANIZATION OF, terms, place of hold

ing, general provisions, § 173; 37. 
Bailiffs for, § 174: 37. 
Expenses of, § 176: 37. 
Number of judges of; quorum, §8 177, 178; 

37. 
Equal division of, § 179; 37. 
Failure of judges to attend, § 180; 37. 
Effect of adjournment , § 181; 38. 
Opinions of, dissents, §§ 180-183; 38. 
May direct cases not to be reported, § 184; 

38. 
Admission of at torneys by, §§ 280, 286; 63, 

and rules 103-112; p. liv. 
May order new edition of state reports, 

§ 194; 39. 
W h a t evidence to go to, on appeal, §*3 3948, 

3949; 1095. 
Not to regard exception unless the rui ing 

is material and prejudicial, §4043; 1149. 
Jurisdiction of on appeal, §§ 4H92-4394-, 

1281. 
May make rules for allowing appeals from 

orders, § 4395; 1285. 
Rules of as to appeals, rules 1-102; 

pp. xxxix- l iv . 
Proceedings in taking and t ry ing appeal 

to, see A P P E A L S . 
Approval of appeal bond by, § 4417; 1300. 
Mav order additional appeal bond, § 4418; 

1301. 
Power of to enforce mandates by fine 

and imprisonment, § 4430; 1326. 
Executions from, § 4445; 1S30. 
May gran t writ of certiorari, § 4447; 1332, 
May issue order of mandamus, § 4610; 

1376. 
Action to enjoin executions from, where 

brought , n., §4632; 1386. 
Judicial power vested in, Const., art . 5, 

§ 1; 1828. 
Jurisdiction of, Const., art. 5, § 4 ; 1830. 
Judges of, see JUDGES OF SUPREME COURT, 
Clerk of, see CLERK OF SUPREME COURT. 

S u p r e m e C o u r t E e p o r t e r . 
Stationery to be furnished to, §§ 156, 158; 

33. 
Deemed officer of court, rule 3 ; p. xxx ix . 
Duties, etc., of, §§ 193-195; 38. 
Preparat ion of reports lor publication by, 

§ 196; 40. 
Compensation of, § 204; 42. 
Election of, § 1031 ; 248. 
Bond of, §1143; 267. 
Vacancy in office of, how filled, § 1255; 

283. 
S u p r e m e C o u r t E e p o r t s . 

Copyright of; new edition may be ordered, 
§194; 39. 

Distribution of, § 195; 39. 
Publication of, §§ 196-205; 40. 

S u r e t i e s . 
On official bonds, qualification of, affida

vit, §g 327, 328; 78. 
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S u r e t i e s — continued. 
On official bonds, number of; shall be 

freeholders, § 1144; 266. 
discharge of, §§ 1247-1249; 281. 

Fidelity company may be received as, 
§§ 329-333; 79. 

May plead usury, n. . § 3256; 835. 
May require creditor to sue, 8§ 3285-3287; 

846. 
On bond given for permit to sell liquors, 

liability of, § 2409; 629. 
Of guardian's bond, not liable in case of 

sale of property, n., § 3487; 902. 
Of executors' bonds, required to requalify, 

§3516; 918. 
Of administrator, may secure his removal, 

§ 3701; 965. 
Actions by. to be prosecuted by ordinary 

proceedings, § 3717 ; 969. 
May join in action against principal for 

money paid, n., § 3750; 997. 
Joint ly or severally bound, action against, 

§ 3755; 1001. 
May avail himself by way of counter

claim of debt due principal, § 8867; 1065. 
Summary proceedings by, against princi

pal or co-sureties, §§4116-4120; 1190. 
Attorneys or officers not to be received as, 

§4141; 1193. 
On bonds for release of property in at

tachment, judgment agamst, § 4220; 
1227. 

May have property of principal first ex
hausted under execution, §§ 4264-4207; 
1238. 

On stay bond, qualification of, § 4287; 1246. 
cannot stay judgment on the bond, 

§4288; 1246. 
bond operates as judgment against, 

§ 4289; 1247. 
execution against, § 4292; 1247. 
may terminate stay, § 4294; 1247. 

May prevent stay of execution against 
principal, §4239; 1247. 

On replevin bond, bound by judgment , 
n., §4459; 1337. 

On bonds oi officers, extent of liability of, 
§ 4605: 1373. 

Judgmen t against, on appeal from jus
tice's court to district court, §4843; 1429. 

On bail bond, liability of, n., § 5972; 1702. 

S u r g e o n . See PHYSICIAN. 

S u r g e o n - g e n e r a l . 
In militia, § 1603; 399. 

S u r p l u s . 
Of proceeds of attached property, re turned 

to defendant, § 4239: 1231. 
Of proceeds of sale under execution, to be 

paid to defendant, § 4313; 1257. 
Of proceeds of sale under foreclosure, dis

position of, §4560; 1364. 

S u r r e n d e r . 
Of defendant by bail, §§ 5991-5993; 1707. 

S u r v e y . 
By county surveyor, notes, etc., of, 

§§504-513; 119. 
Must be allowed by opposite par ty in 

action to recover real property, § 4486; 
1345. 

Of lands, to establish permanent lines and 
corners, §§4507-4510; 1349. 

See GOVERNMENT SURVEY. 

S u r v e y o r . 
Field-notes and plat of, as evidence, 

§ 4952; 1462. 
Compensation of in laving out highway, 

§5101; 1495. 
See COUNTY SURVEYOR. 

S u r v e y o r - g e n e r a l . 
Copies of maps and papers in office of, re

ceivable in evidence, § 4958; 1463. 
S u s p e n s i o n . 

Of attorney, §§ 296-301; 73. 
Of state officers, §§ 1231-1237: 279. 
Of clerk or sheriff, §§ 1228-1230; 278. 

S u s p e n s i o n of E x e c u t i o n . 
Of sentence of death, § 5146; 1506. 

S w a m p L a n d s . 
Belonging to county, taxat ion of, § 1374; 

291. 
S w e a r i n g . 

Includes affirming, § 49, T[ 12: 11. 
S w e a r i n g of J u r y . 

In civil cases, n., § 3986; 1110. 
In trial upon information before justice, 

§ 6080; 1722. 
S w e e t P o t a t o e s . 

Weight of per bushel, § 3225; 825. 
S w i n e . 

To be restrained from runn ing a t large, 
§ 2249: 580. 

Dying from cholera, disposition of, §§ 5415-
5417; 1571. 

S w i n d l i n g . 
By three-card monte, etc., punished, 

§ 5462; 1582. 
In sale of grain or seed, § 5459; 1581. 
And see CHEATING. 

S y r u p . 
Adulteration of, § 5367; 1563. 

T a k i n g P r i v a t e P r o p e r t y for P u b l i c 
U s e . See CONDEMNATION O F PROPERTY. 

T a l e s m e n . 
Selection of, by sheriff, to fill jury, § 3982; 

1109. 
May be summoned to fill j u r y in criminal 

cases, § 5781; 1649. 
In trial, upon information before justice, 

§6077; 1722. 
T a l l y L i s t s . 

To be kept in canvass of votes, § 1089; 
257. 

Preservation of, § 1093; 258. 
T a n n e r i e s . 

Regulation of in cities, § 738; 187. 
T a x a t i o n . 

Lands owned by United States exempt 
from, § 4 ; 1, 

Territory annexed to city cannot be ex
empted from, n.. § 574; 131. 

Lands not laid out, included within city 
limits, not subject to, § 586; 135, and n,, 
§ 579; 182. 

Of carts, taverns, saloons, peddlers, etc., 
by cities, § 622; 143. 

Of dogs and domestic animals, by cities 
and towns, § 680; 175. 

City property not liable to. for township 
highway tax, n., § 726; 184. 

P la t t ing property for purposes of, § 1006; 
240. 

EXEMPTION FROM, §§ 1271-1273; 286. 
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T a x a t i o n — continued. 
W H A T SUBJECT TO, how listed, §§ 1274-

1296; 291. 
Of national banks, §§ 1297-1299; 298. 
Of savings banks, § 1815; 456. 
Of railway property. §§ 2016-2022; 520. 
Of sleeping and dining cars, §§ 2023-2025; 

522. 
Of telegraph lines, §§ 2109-2115; 554. 
Of leasehold interests m Agricultural Col

lege lands, § 2645; 688, and §§ 2651-2655; 
684. 

School lands subject to, after contract of 
purchase, § 3012; 752. 

Church property, when leased, subject to, 
§ 3092; 767. 

Uniformity in, n., Const., art. 1, § 6; 
1799. 

Is not taking private property wi thout 
due process of law, n., Const., ar t . 1, 
§ 9 ; 1801. 

Is not taking private property for public 
use without due compensation, n., 
Const., art. 1, § 1 8 ; 1809. 

Power of, vested in general assembly, 
n., Const., art. 3 ; § 1 ; 1818. 

Of property of corporations, Const., ar t . 8, 
§ 2 ; 1834. 

And see T A X F S and T A X SALES, infra. 

T a x a t i o n o f A t t o r n e y s ' F e e s . 
By the court in action on contract, §§ 4159-

4162; 1197. 
in action on a t tachment bond, § 4175; 

1205. 
T a x a t i o n o f Costs . 

In civil actions, §§ 4143-4158; 1193. 
In supreme court, rule 95; p . 1. 

T a x B o o k s . 
Form of, § 1300 ; 299. 
Correction of errors in by county auditor, 

§ 1322; 309. 
Auditor to note in lands sold and not re

deemed, § 1323; 310. 
Delivery of to county treasurer, § 1324; 

310. 
En t ry of unpaid taxes in, § 1326; 310. 
Sale for delinquent taxes not entered 

upon, § 1327; 311. 
Ent ry upon of dogs, § 2290; 589. 

T a x C e r t i f i c a t e . 
Owner of may recover damages for waste 

or trespass, § 4579; 1369. 
T a x D e e d . 

Void for fraud of officer at sale, § 1370; 
328. 

Notice of application for; execution of; 
form, §§ 1879-1381; 337. 

Effect of, § 1382. 344. 
Of Agricultural College lands, § 2654: 684. 
In cities under special charter, § 959; 227. 

T a x L i s t . 
To bo delivered to township collector; 

notice of, §§ 544, 545; 125. 
To be made out by county auditor, 

§§ 1318,1319; 308. 
Correction of errors in by county auditor, 

8 1322; 309. 
Auditor to note in, lands sold and not re

deemed, § 1323; 310. 
Delivery of to county treasurer, § 1334; 

310. 
Distress and sale under, § 1339; 313. 

T a x L i s t — continued. 
Of h ighway taxes, §§ 1485-1487; 378. 
Compensation for publication of, § 5113; 

1498. 
T a x - p a y e r s . 

Intervent ion by, in action against county, 
n., §8889; 1072. 

Not competent as jurors in action against 
city, n., §3979: 1108. 

May join in petition for injunction against 
public officer, n. , § 4622; 1379. 

T a x E e e e i p t . 
Treasurer to give, § 1349; 318. 
For taxes voted in aid of railways, § 2086; 

548. 

T a x S a l e s . 
By township collector, § 546; 136. 
For city taxes, § 675; 173. 

in cities under special charter , §§ 954-
959; 226. 

For street improvements in cities of first 
class, § 826; 204. 

To pay assessments for sewers in cities of 
first class, §§ 840, 845; 208. 

Of personal property, §§ 1339-1346; 313. 
W h e n to be made, notice of continuation, 

manner of, etc., §§ 1353-1371: 321. 
Wrongful ly made, effect of, §§ 1384-1387; 

352. 
Of school land, or land covered by school-

fund mortgage, §§ 1385, 1386; 353. 
Not invalid for assessment to wrong per

son, § 1390; 356. 
Of Agricultural College lands, § 2652; 684 
Purchasers at, have color of title, § 3157; 

799. 
T a x T i t l e s . 

Validity, e t c , of, n., § 1382: 344. 
Cannot be bought in by county to protect 

school fund, n., § 3016; 753. 
T a x W a r r a n t . 

Not essential to authorize t reasurer to col
lect taxes, n., § 1324; 310. 

T a x e s . 
To be levied to pay county bonds, §§ 379, 

380; 89. 
By executive council to pay county bonds, 

§ 882; 90. 
To pay funding bonds, § 385; 91. 
In aid of county bridge, § 409; 102. 
For erection of soldiers' monument or me

morial hall , §§ 423-425: 105. 
To pav for lands condemned for cemetery, 

§ 565; 129. 
Question as to levy of, for certain pur

poses, submitted to vote, § 402, 1 24; 
96, and § 430: 107. 

Vote of majori ty of board of supervisors 
necessary to levy of, § 426; 105. 

Voted for special purposes, to be paid in 
money, § 430; 107. 

Provisions to levy, must accompany 
propositions to expend, § 432; 108. 

Limit as to ra te of, § 483; 108. 
Specially levied and not called for, t rans

ferred to general fund, §§ 439, 441; 109. 
Separate accounts to be kept of, § 465; 114. 
Levied to pay expenses of board of health, 

§ 561; 128. 
I N CITIES AND T O W N S : 

Upon property for improvement of 
streets, § 6 3 0 ; 155. 
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T a x e s — continued. 
I N CITIES AND TOWNS — continued. 

Upon property, in cities of first class, 
§ 824; 203, and §§ 830-836; 206. 

And see ASSESSMENTS. 
For water-works, § 643; 162. 
Special, upon lots, enforcement of, 

§§649, 650; 164. 
• may be certified to auditor, § 652; 

166. 
• for parks, § 655; 167. 

for paving street intersections, 
§ 742; 188. 

—— for bridge fund, § 725; 183. 
• for sewerage fund, § 746; 188, 

and § 838; 208. 
For support of library in cities of first 

class, §820; 202. 
To bo certified to county auditor, 

and collected as other taxes, § 675; 
173. 

Limit of, §676; 174. 
In cities under special charter, levy 

and collection of, §g 935, 936; 223, 
and §§ 953-960; 225. 

For road purposes, § 677; 174. 
For sinking tund, § 678; 174. 
County treasurer to pay over, § 679; 

175. 
Upon dogs and other animals, § 680; 

175. 
STATE AND COUNTY: 

Assessment of, see ASSESSMENT OF 
TAXES. §§ 1270-1335; 286. 

Rebate of by board of supervisors, 
§ 1273; 290. 

Rate of to be fixed by state board of 
equalization, § 1316; 307. 

Levy of by board of supervisors, 
§§ 1320, 1321; 309. 

For previous years, to be entered in 
tax book, §1326; 310. 

Not brought forward, remission of 
penalty on, § 1327; 311. 

Certificate of treasurer as to amount 
due, §§ 1330-1332; 311. 

Upon real pioperty, when a lien, 
§ 1335; 312. 

Collection of, see COLLECTION O F 
TAXES, §§ 1336-1395; 313. 

W h a t receivable in payment of, 
§g 1336-1338; 313. 

When payable; collection of by dis
tress and sale, §§ 1889-1346; 313. 

When become delinquent; lien of; 
penalty, §§ 1347, 1318; 316. 

Erroneously exacted or paid, to be re
funded, § 1352; 319. 

Recovery of when paid by person 
afterwards adjudged not owner, n. , 
§ 1347; 316. 

Paid by purchaser, recovery of, n., 
§1382; 344. 

Upon peddlers, §§ 1392, 1393; 357. 
Upon public shows, §§ 1394, 1395; 357. 
STATE SECURITY O F : 

Responsibility of county to state for, 
§ 1396; 357. 

where county treasurer is a de
faulter, § 1397; 357. 

For expense of destroying Canada 
thistles, § 1509; 384. 

Highway, l e w and collection of, see 
H I G H W A Y TAX, §§ 1464-1490; 375. 

ces — continued. 
Road, collection and expenditure of, 

§§1467-1483; 376. 
For construction or repair of levees, drains 

or ditches, § 1852; 464. 
To pav for construction of drains, § 1861; 

466." 
On railway property, levy and collection 

of, §2020; 521. 
IN AID OF RAILWAYS: 

Conditions of changed, § 1977; 510. 
May be voted by township, town or 

city; method; conditions, etc., 
§§ 2082-2089; 542. 

Forfeiture of, § 2088; 549. 
For support of poor, fc 2168; 565. 
On dogs, levy of, § 2289: 589. 
For orphans' fund, § 2697; 691. 
For county high school, §g 2808, 2809; 

709. 
I N S C H O O L DISTRICTS: 

May be voted by district township, 
§2823; 712. 

Not to be levied after third Monday 
in May, § 2853; 720. 

How certified, apportioned and levied, 
§§ 2895-2899; 728. 

To pay judgment against district 
township. §2906; 732. 

To pay money borrowed from school 
fund, § 2907; 782. 

For school-houses in independent dis
tricts, § 2933; 738. 

To pay bonds, §S 2983, 2966; 744. 
To pay school bonds, § 2973; 745. 

Payment of gives color of title, § 3158; 
800. 

Homestead liable for, § 3166; 805. 
Have priority under assignments, § 3308; 

856. 
On property of heir or devisee to be paid 

by administrator, §§ 8607, 3609; 940. 
Due from estate, to be paid by administra

tor, §3624; 945. 
Part ies in actions to enjoin collection of, 

n., §§3750, 3754: 997.' 
To be levied by municipal corporation to 

pay judgment , § 4274; 1242. 
Replevin of property levied on for, n., 

§4455; 1334. 
Levy of compelled by mandamus, n., 

§4609; 1373. 
Illegal, injunction to restrain collection 

of, n., §4622; 1379. 
Treasurer to give information as to, 

§§ 5068, 5069; 1487. 
For religious purposes, not to be levied, 

Const., art. 1, § 3 ; 1799. 
Local and special laws for assessment and 

collection of not allowed, Const., art. 3, 
§ 3 0 ; 1823. 

To be voted to pay special state indebted
ness, Const., art. 7, § 5; 1883. 

Law imposing, continuing or reviving, to 
distinctly state the object, Const., art . 7, 
§ 7 ; 1833. 

Teacher. 
Exempt from ju ry service, § 306; 74. 
Employment of by trustees of county 

high school, §2812; 709. 
Discharge of by board of directors, § 2849; 

719. 
Employment , qualifications and duties of, 

§§2872-2875; 724. 
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T e a c h e r — continued. 
Examination of, certificates issued to, 

§§ 2881-2883; 726. 
Examination of, as to physiology and hy

giene, with special reference to stimu
lants and narcotics, § 2886; 727. 

Certificates of, from state educational 
board of examiners, § 2600; 675. 

~ — from county superintendent, §§ 2873, 
2882; 725. 

ievocation of, § 2889; 727. 
revocation of, for non-compliance 

with law as to instruction wi th refer
ence to st imulants and narcotics, § 2886; 
727. 

T e a c h e r s ' I n s t i t u t e s . 
Superintendent of public instruction to 

attend, §2590; 673. 
Appointment of; appropriation for, § 2597; 

674. 
Teachers required to attend, § 2877; 725. 
See, also, NORMAL INSTITUTES, § 2887; 727. 

T e l e g r a p h s a n d T e l e p h o n e s . 
Constiuction and operation of, §§ 2103-

2108; 553. 
Taking of private property for, § 2105: 

553. 
Malicious injury to, punished, § 5287; 

1544. 

T e l e g r a p h a n d T e l e p h o n e C o m p a n i e s . 
Wires of, regulation by city, § 725; 183. 
• board of public works to superintend 

laying, § 896; 217. 
Connections, regulation of price of, § 725 

183. 
Taxation of, § 1287; 294, and §§ 2109-2116 

554. 
Place of bringing action against, § 3787 

1011. 
T e n a n t . See LANDLORD AND TENANT. 

T e n a n t a t W i l l . 
Tenant presumed to be, until contrary is 

shown, §3189; 817. 
Tenancy of, how terminated, § 3190; 817. 

T e n a n t for L i f e . 
Interest of in proceeds of property sold 

in partition proceedings, § 4542; 1355. 
Liable for waste, § 4568; 1369. 

T e n a n t s i n C o m m o n . 
Tax t a l e acquired by, n., § 1378; 334. 
Conveyance to two or more, creates the 

relation of, §3110; 776. 
Occupying claimant and owner are, when, 

§ 3156; 799. 
May have homestead interest, n., § 3163; 

801. 
When possession of is adverse to co-

tenant, n., § 3734; 974. 
Cannot fake advantage of exception in 

statute of limitations in favor of minor 
co-tenant, n., § 3740; 991. 

Redemption of interest of, from sale un
der execution, § 4351; 1268. 

Action by, to recover real property, 
g 4478; 1344. 

Liable for waste, § 4568; 1369. 

Tender. 
Of property or labor under contract, 

§§ 3275-3279; 843. 
On instrument payable in money, § 3280; 

844. 

T e n d e r — continued. 
Of money or property, §§ 3281-3284; 844. 
How kept good after suit brought, n . , 

§ 3281; 844. 
I n joint action against heirs and devisees 

of estate, § 3691; 964. 
J u d g m e n t upon, n., § 4066; 1168. 

T e r m of Office. 
Of officers in general, when to commence, 

§ 1023; 244. 
To continue unt i l successor is qualified, 

§ 1256; 288. 
Length ol, in part icular cases, §§ 1027-

1035; 216; and Const., ar t . 3, §§ 3, 5 ; 
art. 4, §§ 2, 3, 15, 22; art . 5, §g 3, 5, 1 1 -
13; 1819. 

T e r m s of C o u r t . 
O F SUPREME COURT, § 173; 37, and rule 10; 

p. xl. 
O F SUPERIOR COURT, §§ 767, 768; 193. 
O F DISTRICT COURT: 

To remain as fixed, § 208; 43. 
Number of, how fixed, § 210; 44, and 

§§ 237, 238; 52. 
Special, how ordered, § 211: 44. 
Special, held to try cases transferred 

by change of venue, expenses of, 
how paid, § 3803; 1019. 

Change in time oi holding, not to af
fect notices served. § 3804; 1019. 

W h a t considered first day of, for pur
poses of pleading, § 8843; 1040. 

At which causes may be tr ied, 
§§3951, 3952; 1101. 

Testimony. 
On inquest, to be reduced to wr i t ing , 

§ 4 9 3 ; 118. 
Continuance of cause to procure, § 3957; 

1104. 
Order of introduction ol, § 3988; 1110. 
Instruction of ju ry as to weight, suffi

ciency, etc., of, n., § 3996; 1113. 
Admit ted after case closed, to correct 

oversight or mistake, § 4006; 1130. 
Effect of general objection to, n., § 4039; 

1144. 
Upon a motion, form of, § 4128; 1190. 
H o w PROCURED, §§ 4922-4935; 1457. 
PERPETUATION O F : 

In civil oases, §§ 4996-5001; 1471. 
In criminal cases, § 5970; 1702. 

Upon preliminary examination before 
magistrate, § 5624; 1608. 

Belore grand jury, minutes of to be pre
served by clerk, § 5658; 1616. 

In criminal trials, minutes of to be kept , 
§ 5821; 1666. 

See EVIDENCE. 

Texas Cattle. 
Bringing into t he state, or keeping, pun

ished, §§ 5418, 5419; 1571. 
T e x t - b o o k s . 

Change in, how made, § 2843; 718. 
T h a n k s g i v i n g D a y . 

Deemed holiday as to negotiable paper, 
§ 3271; 842. 

Appearance not required on, § 3832; 1034. 
T h e a t e r s . 

Regulation of by city, § 619; 142. 
To furnish equal accommodation to all, 

§§5386, 5387; 1566. 
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T h i r t i e t h D a y of M a y . 
Deemed holiday as to negotiable paper, 

§ 3271; 842. 
T h i s t l e s , C a n a d a . 

Highway supervisor to cause destruction 
of, § 1509: 384. 

Person or supervisor allowing to mature, 
punished, § 5422; 1572. 

T h r e a t s t o E x t o r t . 
Punishment for, § 5170; 1513. 

T h r e e - c a r d M o n t e . 
Swindling by means of, punished, §§ 5462-

5467: 158,2 

T h r e s h i n g - m a c h i n e s . 
Running of without boxing tumbling-rod, 

punished, § 5426; 1572. 

T i c k e t s i n L o t t e r y . 
Sale of not to be allowed, Const., art . 3, 

§ 28; 1822. 
T i e V o t e . 

In election of township officer, how de
cided, § 1095; 258. 

of county officer, how decided, 
§§ 1106, 1107: 260. 

of presidential electors, how deter
mined, §1129; 263. 

T i l e D r a i n s . 
Right to lay through land of another, 

§§1878-1890; 470. 
T i m b e r . 

Taking or destroying by highway super
visors, §1503; 382. 

Cutting of bv occupying claimant, dam
ages for, § 3160; 800. 

Treble damages for injury to, § 4571; 1369. 
Taken for repair of highway or bridge, 

recovery for, § 4572: 1369. 
Use of by occupant during period of re

demption, §§4576, 4577; 1369. 
by occupant of public land, § 4578; 

1369. 
Setting fire to and burning, punished, 

§5188; 1517. 
Cutt ing down or carrying away, punished, 

§ 5291; 1545. 
T i m e . 

Computation of, § 49, IT 23; 12. 
For filing pleadings, §§ 3841, 3842, 3844; 

1040. 
Denial concerning, how made, § 3907; 

1082. 
When material, how stated; when imma

terial, need not be stated nor proved, 
§ 8908: 1082. 

Of commencing civil actions, limitation 
of, § 3,o4; 974. 

Of commencing criminal actions,§§5549-
5554; 1597. 

Of commission of offense need not be 
stated in indictment, §§ 5686; 1626. 

T i m o t h y S e e d . 
Weight of per bushel, § 3225; 825. 

T i t l e . 
Of act, to contain reference to Code, 

§ 4 2 ; 7. 
subject to be expressed in, Const., 

art . 3, § 29; 1822. 
Of ordinance, subject to be expressed in, 

§ 669; 170. 
Of cause, not to be changed, § 3928; 1089. 

T i t l e — continued. 
To personal property, vests in whom 

upon failure to take out administration, 
n., §3568; 931. 

vests in purchaser at sale under chat
tel mortgage, § 4548; 1357. 

To REAL PROPERTY: 
In state or county, how acquired; 

management and sale of, §§ 8081-
3090; 765. 

Person having, deemed in posseession, 
§ 3099; 774. 

Court may instruct j u ry as to, n., 
§ 3996; 1113. 

Plaintiff must show, in action to re
cover, § 4477; 1343. 

Action to quiet, §§ 4503-4506; 1347. 
Actions affecting, before justice, 

transfer of, §4784; 1418. 
In forcible entry and detainer, how 

set up by plaintiff, § 4860; 1432. 
Not to be investigated in action of 

forcible entry and detainer, § 4869; 
1434. 

Jurisdiction of justices not to extend 
to cases involving, Const., ar t . 11, 
§ 1; 1839. 

T i t l e B o n d . 
Foreclosure of, §§ 4565, 4566; 1365. 

Tolls. 
Illegal, penalty for taking, § 1539; 389. 
Penal ty for refusal to pay, § 1541; 390. 

T o l l - b r i d g e s . 
Franchises of, how taxed, § 1274; 291. 
License and right of way for; rates of toll, 

§§ 1517-1524; 386. 
Over streams dividing counties, §§ 1525, 

1526; 387. 
General provisions as to, §§ 1535-1546; 389. 
Railway companies may construct, 

§§ 1547-1554; 390. 
Contract bv city with rai lway for use of, 

§ 1554; 391. 
T o n . 

Standard of, § 3218; 824. 
T o m b s . 

Desecrating, punished, § 5328; 1554. 
Destroying or injuring, punished, § 5333; 

1555." 
T o o l s . 

Of mechanic, taxat ion of, §§ 1271-1274; 
286. 

exemption of from execution, § 4297; 
1248. 

Burglars ' , possession of wi th intent to 
commit crime, deemed misdemeanor, 
§ 5193; 1519. 

For counterfeiting, making or having in 
possession, punished, § 5237; 1535. 

T o r t . 
Of wife, liability of husband for, § 8396; 

882, and n. , § 8403; 886. 
At tachment in actions for, §§ 4167, 4169; 

1202. 
On navigable river, jurisdiction of fed

eral courts over, n., § 4681; 1898. 
T o w n . 

Term includes what, § 49, 1f IP; U . 
T o w n s . 

Unincorporated, changing names of 
§§442-449; 109. 
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T o w n s h i p C l e r k — continued. 
To fill vacancy in office of h ighway super

visor, § 1492; 380. 
To notify highway supervisor of his elec

tion, § 1493; 880. 
To bring suit against h ighway supervisor 

for neglect of duty. § 1512;"385. 
Duties of in proceedings for drainage of 

swamp or marsh lands, §§ 1868-1874; 468. 
Applications in regard to laying drains on 

another 's land to be filed with, § 1878; 
470. 

To record marks and brands of animals , 
£§2277, 2278; 587. 

To be clerk of local board of heal th , 
§ 2571; 668. 

Compensation of, § 5085; 1491. 
T o w n s h i p C o l l e c t o r . 

Election, qualification, powers, dut ies , 
etc., of, §§ 541-552; 125. 

T o w n s h i p Off icers . 
Refusing to qualify and serve, subject to 

penalty, § 533; 124. 
Resignations of, to whom made, § 1254; 

283. 
Vacancies, how filled, § 1255; 283. 

T o w n s — continued. 
Incorporated, provisions applicable to, 

§§698-707; 178. 
See, also, CITIES AND INCORPORATED 

TOWNS. 

T o w n L o t s . 
Ins t ruments affecting, how recorded, 

§3118; 790. 

T o w n P l a t s . See P L A T S . 

T o w n s h i p s . 
Board of supervisors empowered to or

ganize, change boundaries of, and name, 
§ 402, IT 7; 96. 

Organization, change in number and 
boundaries of, §§ 516-518; 120. 

Division of, when containing city, §§ 519-
521; 121. 

First election in, how called and con
ducted, §§ 522-525: 122. 

Officers of, duties, etc., §§526-552; 123. 
Perr.on reiusing to serve as officer of, lia

ble to penalty, § 533; 124. 
Notice of officers elected to be sent to au

ditor, § 537; 124. 
Changing names of, §§ 553-555; 127. 
Not to give aid to sectarian institutions, 

§ 987; 233. 
May vote taxes in aid of railways, §§ 2082-

2089; 542. 
Declared school districts, § 2819; 710. 
Boundaries of not to be changed so as to 

divide school district, § 2918; 735. 
T o w n s h i p A s s e s s o r s . See ASSESSOR. 
T o w n s h i p B o a r d of E q u a l i z a t i o n . See 

BOARD OF EQUALIZATION. 

T o w n s h i p B o a r d of H e a l t h . See BOARD 
O F H E A L T H . 

T o w n s h i p C l e r k . 
Entitled to copv of session laws, § 44; 7. 
To be elected, §526 : 122. 
Powers and duties of, §§ 534-536; 124. 
Statement of receipts and disbursements 

to be posted by, § 538; 124. 
Time of election of, § 1041; 247. 
To act as clerk of elections, § 1067; 254. 
To preserve poll-book and register, § 1092; 

258. 
To notify candidates to appear and de

cide tie vote, §1095; 258. 
To post up list of township officers, 

§ 1096; 258. 
Bonds of township officers to be ap

proved by, § 1145; 267. 
Resignation of, § 1254; 283. 
Filling vacancies in township offices by, 

§1255; 283. 
To give notice of vacancy in township 

office, §1268; 285. 
To record filling of vacancy in township 

office by trustees, § 1269 ; 285. 
Bond of, custody of machinery, and com

pensation, § 1465; 375. 
Qualification and compensation of, when 

road districts are consolidated, §§ 1477, 
1478; 377. 

To furnish supervisors wi th plat of high
ways, §1484; 378. 

To make and certify highway tax-list, 
§§ 1485-1487; 378. 

Highway taxes to be paid to, §§ 1488-
1490; '379. 

T o w n s h i p T r u s t e e s . 
Number to be elected, § 526: 122. 
May employ at torney to contest validity 

of t ax voted, and levy t a x to pay for 
such services, § 527; 122. 

To designate place for holding elections, 
§530 ; 123. 

To keep record of proceedings, § 531; 124. 
To act as overseers of the poor, fence-

viewers, board of equalization and 
board of health, § 532; 124. 

As township board of health, powers a n d 
duties of, §§ 556-560; 127, and §§ 2570, 
2571; 668. 

To certify t ax to pay expenses as board of 
health, § 561; 128. 

May purchase property for cemeteries, 
and levy t ax to pay for same, §§ 564, 
565; 129. 

Election of, §§ 1038, 1039; 247. 
Not required to give bond, § 1139; 264. 
To fill vacancy in office of justice or con

stable, §§ 1268, 1269; 285. 
Powers and duties of as board of equaliza

tion, § 1309; 303. 
May establish cattle-way across h ighway 

under township bridge, § 1463; 875. 
Levy and apportionment of h ighway t a x 

by, §§1464-1466; 375. 
May consolidate road districts and levy 

and expend taxes, §§ 1469-1475; 376. 
Compensation of, where road districts a re 

consolidated, § 1478; 377. 
Sett lement with road supervisors, § 1510; 

385. 
Application to, for drainage of swamp 

or marsh lands ; proceedings; damages 
assessed; repairs, §§ 1868-1876; 468. 

Action of with reference to underground 
drains, §§ 1878-1887; 470. 

May submit to vote, question of changing 
conditions npon which rai lway-aid t a x 
was voted, § 1977; 510. 

May complain of rates of t ransportat ion, 
§ 2043; 528. 

May compel relatives to support poor per
son, § 2120; 556. 
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T r a n s c r i p t — continued. 
O N APPEAL TO SUPREME COURT: 

W h a t sufficient to entitle to review, 
§ 4399; 1286. 

Clerk to prepare, rule 12; p. xli. 
To be forwarded by clerk, § 4408; 

1294. 
Filing of, «;§ 4410-4413; 1294. 
W h a t to contain, § 4414; 1296. 
Form of, rule 100; p. hi. 
How perfected, § 4415; 1298. 
In criminal cases, § 5910; 1686. 

O N APPEAL IN JUSTICES' COURTS, §§ 4832-
4836; 1425. 

On appeal, need not be forwarded by 
justice or clerk until fees are paid, n. , 
§ 5117; 1498. 

Upon change of place of trial in civil cases, 
§§ 3799, 3800; 1018. 

Upon change of venue in criminal cases, 
§§5762, 5763; 1647 

Transfer. 
O F STOCK : 

How made, § 1628; 406. 
In insurance companies, how made, 

§ 1697: 422. 
pending proceedings, not to re

lease stockholder, § 1714; 429. 
See, also, STOCK. 

Of freight and passengers by railways 
connecting at Council Bluffs. §§ 2009, 
2010; 518. 

Of action to proper docket, § 3719: 969. 
Of interest in action, not to work abate

ment . § 3706; 1005. 
Of real property, fee for; entry of in 

transfer book, § 5071; 1488. 
Of criminal causes to another county, by 

judge, §§ 5768. 5769; 1048. 
to county having jurisdiction, §§ 5831-

5834; 1669. 

T o w n s h i p T r u s t e e s — continued. 
May seize property of person abandoning 

husband, wife or children, and leaving 
them chargeable on the public, §§ 2130-
2133; 557. 

May give warning to prevent pauper 
from acquiring a settlement, or remove 
him to county of settlement, §§ 2143, 
2144; 559. 

May relieve poor outside of poor-house, 
§§2148-2150; 561. 

To have charge of poor where there is no 
poor-house, §§ 2151-2155; 562. 

To assess damages for which stock is dis
trained, §§ 2258, 2259; 583. 

To decide controversies as to fences, 
§§ 2323-2386; 594. 

To prevent waste on school lands, § 3014; 
752. 

Compensation of, § 5084; 1491. 

T o y P i s t o l s . 
Sale of to minors, § 5384; 1566. 

T r a i n s . 
Speed of within city limits may be regu

lated by city, § 615; 141. 
at depot grounds, limit of, § 1972; 

501. 
Throwing stones or discharging fire-arms 

at, punished, § 5202; 1521. 
Gett ing on or off while in motion, pun

ished, §5203; 1521. 
Transcr ip t . 

On appeal in proceedings to establish 
highway, § 1451; 371. 

Of records, board of supervisors may 
have made and certified, §§ 3146-3149; 
797. 

Of certificate of limited partnership to be 
filed in counties where business is 
carried on, § 3335 ; 871. 

Of register of marriages as evidence, 
§ 3388; 880. 

Of proceedings as to property of minor, 
§ 3436: 902. 

Of record of will as evidence, § 3542; 924. 
O F JUDGMENT: 

In action affecting real property, to 
be filed in county where property 
is situated, § 8835; 1038. 

To be filed in county where land is 
situated to effect hen, §§ 4091, 4092; 
1181. 

To be filed when execution issues to 
another county, § 4256; 1236. 

O F JUDGMENT IN FEDERAL COURT: 
Filing of to effect lien, §g 4093-4095; 

1181. 
O F JUDGMENTS BEFORE JUSTICES: 

In case of set-off of mutua l judgments , 
§§4806-4814; 1421. 

Filing ol with clerk of court, §§ 4816, 
4817; 1422. 

Filed in district court, becomes judg
ment of that court, n., § 4632; 
1386. 

Can only be filed in court of same 
county, n., §4816; 1422. 

Rendered by predecessor, how given, 
§ 4877; 1435. 

Of notes of short-hand reporter, admissi
ble m evidence; fees for, § 5029; 1479. 

Of public paper or record, fee for, § 5096; 
1494. 

Transfer Books. 
To be kept by auditor, entries in, etc., 

§§ 8121-3127; 790. 
Fee for entry in, § 5071; 1488. 

Transfer Company. 
Liability of for injury to baggage, § 3370; 

877. 

Transportation. 
Of passengers and freight, max imum 

rates for, § 2000; 514, and §§ 2026-2028; 
522. 

Of passengers, max imum charges for, to 
wha t roads applicable, § 2022; 523. 

Regulations as to, by railroad commission
ers, §§2029-2080;'524. 

Rates for, to be paid bv railroad commis
sion, § 2055; 531. 

Examinat ion of rates of by railroad com
mission, § 2043; 528. 

Regulations as to, §§ 2049-2080; 529. 
Of liquors by carriers, §§ 2410-2412; 629. 
Of inflammable oil, § 2492; 651. 
Of imitation but ter or cheese, § 2505; 

654. 
Of infected persons, § 5360; 1562. 
To be furnished convict discharged from 

the penitentiary, § 6179; 1740. 
And see CARRIERS. 

T r a v e l e r s . 
Liability of common carriers for injury 

to baggage of, § 8370; 877. 
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Treason. 
Defined and punished; not bailable, § 5125; 

1501. 
Misprision of, defined and punished, 

§5126; 1501. 
Evidence in prosecutions for, § 5127; 1501. 
Definition of; evidence necessary to con

vict, Const., art . 1, § 16; 1808. 
Sentence for, may be suspended by gov

ernor; pardons to be by general as
sembly, Const., art. 4, § 16; 1827. 

Treasurer of City. See CITY TREASURER. 

Treasurer of County. See COUNTY TREAS
URER. 

Treasurer of Incorpora ted Town. 
Election of, § 701; 178. 

Treasurer of School Distr ict . 
Election of, §2830; 7S4. 
Vacancy in office of, how filled, § 2845; 

718. 
Bond of, §2846; 718. 
Examination of accounts of, § 2847; 718. 
Compensation of, § 2848; 719. 
Powers a»d duties of, §§2862-2866; 722. 
Election of in independent districts, § 2923; 

786. 

Treasurer of State. 
OFFICE, DUTIES, ETC., OF, §§ 84-91; 19. 
May establish state depository, §§ 92-95; 

20. 
To be member of executive council, § 147; 

32. 
To be furnished with stationery, fuel, etc., 

§§ 156, 158; 33. 
Office of, to be inspected quarterly, § 167; 

85. 
May administer oaths, § 304; 85. 
When to be elected, § 1028; 246. 
Bond of, §§ 1143, 1144; 267. 
May appoint deputy. §§ 1238-1240; 280. 
Required to receive treasury notes for 

taxes or school fund, § 1338; 313. 
Liable to penalty for discounting warrants , 

§ 1399; 358. 
for loaning public money, § 1400; 

358. 
To keep funds distinct, § 1405; 359. 
To collect taxes levied on telegraph lines, 

§ 2113; 555. 
Salary of, § 5009; 1475. 
Election, term and duties of, Const., art . 

4, § 2 3 ; 1828. 

Treasurers of State Ins t i tu t ions . 
Of Hospital for the Insane, §§ 2171, 2177; 

565. 
Of State University, §§ 2615-2617; 677. 
Of Agricultural College, §§ 2641, 2642; 

682. 
Of Soldiers' Orphans' Homes, § 2687; 690. 
Of Asylum for Feeble-minded Children, 

§§2713, 2713; 693. 
Of State Industrial School, § 2728; 695. 
Of College for the Blind, § 2760; 700. * 
Of Insti tution for the Deaf and Dufllb, 

§ 2774; 702. 
Of State Normal School, §§ 2675, 2676; 688. 

Treasury . 
Money not to be drawn from except upon 

appropriation, Const., art. 3, § 24; 1821. 
T r e a s u r y B o t e s . 

Receivable for taxes, § 1337; 313. 

Trees . 
Exemption from taxat ion on account of, 

§ 1272; 290. 
Not to be cut down by h ighway super

visor, § 1503; 382, 
Sett ing out, on school grounds, §§ 2837, 

2838"; 717. 
Treble damage for injury to, § 4571; 1369. 
In jury to, or destruction of, punished, 

§ 5200; 1521. 
Maliciously cut t ing down or in jur ing , 

punished, § 5289; 1545. 
Trespass . 

In cemeteries, punished, § 567; 129. 
In parks, § 659; 167. 
To property, when action for accrues , 

§8735; 987. 
Treble damages for. § 4571; 1869. 
W h o may sue for, §§ 4573-4575; 1369. 
Not necessary to constitute larceny, n . , 

§5212; 1526. 
Wilful, defined and punished, §§ 5291, 

5292; 1545. 
See, also, MALICIOUS MISCHIEF AND T R E S 

PASS, §§ 5285-5801; 1544. 
Tria l . 

Of causes a t special term of court , § 211 : 
44. 

Of contested electiSn for county officer, 
§§ 1161-1183; 271. 

for state officer, §§ 1189-1195, 274. 
for member of general assembly, 

§§ 1198-1202. 275. 
for governor, §§ 1208-1211; 276. 

- — of presidential electors, § 1215 ; 277. 
Of proceedings to remove officer, § 1226; 

278. 
In proceedings against relative of poor 

person, to compel support, § 2136; 558. 
Of issues in action by occupying cla imant , 

§ 3153; 799. 
Of objections to claims against es ta te of 

insolvent, § 3298; 853. 
Of action fo.- divorce, cannot be before 

referee, n., §3413 ; 890. 
Of proceedings by apprentice agains t 

master, §§ 3481, 3482; 912. 
Of equitable issues in actions by ordinary 

proceedings, §3722; 970. 
CHANGE OF PLACE OF, see C H A N G E O F 

P L A C E OF T R I A L . 
Order of in case of separate trial of issues, 

§ 3838; 1038. 
in case of separate trials of defend

ants jointly indicted, n., § 5809 ; 1658. 
Not to be postponed for failure to answer 

interrogatories to pleadings, § 3902 
1081. 

W h e n to be had, §§ 3951, 3952; 1101. 
Notice of, rule 2 ; p. lvii. 
Separate, when to be granted, § 3953 

1102. 
in criminal cases, § 5809; 1658. 

Of challenge to jurors, §§ 3973, 3974. 3980 
3981; 1107. 

Order of, §§ 3986-3990; 1110. 
By referee, how conducted, §§ 4024, 4027 

1139. 
Of s ta tement of omitted fact upon motion 

for new trial, §§ 4049, 4050; 1162. 
Decision in to be upon the meri ts , § 4052 

1164. 
Of intervention in a t tachment proceed

ings, § 4241; 1232. 
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T r i a l — continued. 
Of summary proceedings against debtor, 

§§ 4367, 4388; 1272. 
Of petition for new trial after term, 

§4384; 1277. 
I n supreme court, on appeal, §§ 4424-

4432; 1802. 
de novo, in what cases allowed, how 

secured, n., §3949: 1095. 
new evidence not to be received upon, 

n., §4392; 1281. 
As to question of appellant's r ight to 

prosecute appeal, § 4443 ; 1330. 
In proceedings by certiorari, § 4452; 1333. 
In partition proceedings, § 4517; 1352. 
Of appeals from justices, §§ 4836, 4839-

4841; 1426. 
O F CIVIL ACTIONS IN COURTS OF RECORD: 

Trial notice, rule 2; p. lvii. 
Issues divided and defined, §§ 3944, 

3945; 1094. 
how tried, §§ 3946-3954; 1094. 

Trial defined, § 3946; 1094. 
Of issues of fact to be by jury , § 3947; 

1094. 
When to be had, §§ 3951, 3952; 1101. 
Continuances, §§ 3955-3967; 1102. 
Selection of jury, §§3968-3985; 1107. 
Order of trial, '§§ 3986-3990; 1110. 
Instructions, §§ 3991-3996: 1113. 
Rules regarding juries, §§ 8997-4009; 

1128. 
Verdict, §§4010-4021; 1131. 
Reference, §§ 4022-4087; 1138. 
Exceptions, §§4088-4043; 1142. 
New trial, §§4044-4050; 1152. 
Dismissal ot action, §^ 4051-4055; 1163. 
Judgment , §§ 4056-4070; 1165. 

O F CIVIL ACTIONS BEFORE JUSTICES: 
When to commence, § 4774; 1416. 
Postponement, § 4775; 1416. 
Continuances or adjournments, 

§§ 4776-4778; 1416. 
Change of place of, § 4782; 1417. 
By justice, if ju ry not demanded, 

§4786; 1418. 
Default, and dismissal of action, 

§§ 4787-4792; 1418. 
Upon default being set aside, 

1419. 
By jurv, §§ 4796-4799; 1419. 
Verdict, §4800; 1420. 
Judgment , § 4801; 1420. 

U P O N PRELIMINARY EXAMINATION before 
magistrate, §§ 5622-5627; 1608. 

I N CRIMINAL CASES: 
Issues, how tried, §§ 5732-5735; 1640. 
When presence of defendant is neces

sary, § 5736; 1641. 
In case of demurrer, §§ 5737-5748; 

1641. 
Pleas, §§ 5744-5752; 1642. 
Change of venue. §§ 5753-5773; 1645. 
Formation of the jury , §§ 5774-5782; 

1649. 
Challenges to the jury , §§ 5783-5803; 

1650. 
O F ISSUE OF FACT UPON INDICTMENT: 

Continuances, § 5804; 1654. 
Order of trial, §§ 5805, 5807; 1654 
Introduction of witnesses by 

state, § 5806; 1656. 
Counsel not to be restricted, § 

1658. 

»4793; 

the 

Tria l — continued. 
O F ISSUE OF FACT UPON INDICTMENT—con. 

Separate trials of joint defendants, 
§ 5809; 1658. 

In case of conspiracy, § 5810; 1658. 
Evidence, §5811; 1658. 
Confession not sufficient to war ran t 

conviction, § 5812; 1658. 
Reasonable doubt entitles to acquit

tal, §s 5813, 5814; 1659. 
Defendant recommitted for higher of

fense, §5815; 1665. 
View of premises by jury, § 5817; 

1665. 
Rules as to jury , §§ 5818-5820; 1665. 
Minutes of test imony, § 5821; 1660. 
Separate conviction or acquittal of 

joint defendants, § 5822; 1667. 
Questions of law and questions of 

fact, how determined, §§5823, 5824; 
1666. 

Instructions, §§ 5825-5827; 1666. 
Discharge of jury before case sub

mi t ted ; disposition of defendant, 
§§ 5828-5836: 1668. 

Conduct of ju rv after cause submit
ted, §§5837-5844: 1670. 

Verdict, §§ 5845-5863; 1671. 
Bill of exceptions, §^ 5864-5871; 1676. 
New trial. §§5872-5875; 1677. 
Arrest of judgment , §§ 5876-5879; 

1680. 
Judgment , §§ 5880-5896; 1681. 

I N CRIMINAL CASES BEFORE JUSTICES : 
Appearance and pleas of defendant, 

§§ 6065-6067; 1720. 
Change of venue. §§ 6068, 6069; 1721. 
Summoning, selection, challenging 

and swearing of jury , §§ 6070-6080; 
1721. 

Proceedings, judgment , §§ 6081-6099; 
1722. 

Trial b y Jury. 
On information for violation of ordinance, 

§ 666; 169. 
I n superior courts, §§ 770, 777; 194. 
I n proceeding to probate will, § 3540; 923. 
Of claims against decedent's estate, 

§ 3615; 943. 
Right to does not exist in divorce cases, 

n., §8716; 969. 
Issues of fact in ordinary proceedings tried 

by, § 3947; 1094. 
Right to, §g 4786, 4796; 1418. 
Waiver of, § 4021; 1138. 
Right of infringed by compulsory ref

erence in law actions, n., § 4023; 1138. 
Right of in general, Const., art . 1, § 9; 

1801. 
in criminal prosecutions, Const., art . 

1, § 1 0 ; 1805. 
See, also, J U R Y . 

T r i b u n a l s of A r b i t r a t i o n . 
For differences between employers and 

workmen, §§ 4668-4680; 1394. 

T r o y W e i g h t . 
Standards of, § 3217; 824. 

T r u s t e e s . 
May be ordered to deposit money or de

liver property, § 339; 80. 
Deposit of funds by, on final discharge, 

§§ 342-344; 81. 
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T r u s t e e s — continued. 
Depesit of funds by, in savings banks, 

§802:453. 
To list property for taxation, § 1276; 393. 
Mav sue m their own names, § 3749; 

996. 
Of corporations, service of notice upon, 

§3817; 1038. 
• appointed upon dissolution, §§ 4596-

4603; 1373. 
Of wills, jurisdiction for appointment of, 

§3509; 916. 
required to give bond, § 3550; 936. 

I n probate, reports of, how made, rule I I I , 
I V ; p. Iviii. 

notice of application for discharge of, 
rule V I I : p. Iviii. 

Of incorporated towns, not to be appointed 
to office nor interested in contract, § 670; 
171. 

compensation of, § 691; 176. 
election, powers, etc., of, §§ 698-707; 

178. 
Of state institutions, required to take oath 

not to enter into contracts exceeding 
appropriations, § 163; 34. 

reports of, § 122; 25. 
shall not contract indebtedness in 

excess of appropriations, nor divert 
funds, §§ 168-170; 35. 

Of state institutions, shall not be inter
ested in contracts, §§ 171, 172; 35. 

compensation and mileage of, § 5104; 
1496. 

T r u s t s . 
Declarations of, to be executed as con

veyances, § 8105; 775. 
To fix price of commodities or regulate 

production, punished, §§ 5454-5456; 
1580. 

U l t i m a t e F a c t s . 
To be found in special verdict, 

1135. 
4014; 

U m p i r e . 
Of tr ibunal for voluntary arbitration of 

disputes between employers and work
men, §§4671-4680; 1395. 

U n d e r t a k e r . 
May deliver dead body to medical college, 

when, § 5329; 1554. 

U n d e r t a k i n g s . 
O F WITNESSES; 

On preliminary examination, §§ 5631-
5634; 1610. 

How enforced, § 5966; 1702. 
Upon appeal from justice on tr ial 

under information, § 6099; 1725. 
Of bail, see BAfL. 
To keep the peace, see SECURITY TO K E E P 

THE PEACE. 

U n i f o r m s . 
Of militia, §§ 1581, 1582, 1591; 396. 

U n i f o r m i t y . 
Of operation of laws, Const., ar t . 1, § 6 ; 

1799, and art. 3, § 30; 1823. 
Of tax, n., Const., art. 1, § 6; 1799. 

U n i o n D e p o t s . 
Establishment of, §§ 2090-2093; 550. 

U n i o n S c h o o l s . 
Establishment of, § 2835; 717. 

U n i t e d I n t e r e s t . 
Joinder of parties having, §3753; 1000. 
Verification of pleadings by part ies hav

ing, § 3877; 1069. 

U n i t e d S t a t e s . 
Jurisdiction of over lands owned by it, 

§ 4 ; 1 . 
Term may include what , §49, If 15; 11. 
Property of exempt from taxat ion, §1271; 

286. 
Sale of lands of for taxes, § 1386; 353. 
Mails of, ferryman must t ransport , § 1534; 

389. 
Lien and satisfaction of j u d g m e n t s in 

courts of, §§ 4093-4095: 1181. 
Patents of, how proved, § 4913; 1450. 
To pay expense of its prisoners in county 

jails. § 6135; 1732. 
Constitution of, p. 1760. 

U n i v e r s i t y of t h e S t a t e . See STATE U N I 
VERSITY. 

U n k n o w n D e f e n d a n t . 
To be described, and n a m e subst i tu ted 

when ascertained, § 3762; 1014. 
Service of notice in action against , §§ 3828-

3831; 1034. 
U n k n o w n O w n e r . 

Assessment of real property of, § 1306; 303 
U n l a w f u l A s s e m b l y . 

Defined and punished, §§ 5431-5434; 1574. 
U n l a w f u l A s s e m b l a g e s . 

Suppression of, §§ 5533-5538; 1694. 
U n m a r r i e d W o m a n . 

May sue for her own seduction, § 3760; 
1004. 

U n m a r r i e d P e r s o n s . 
Proper ty exempt to . j 

U n w r i t t e n C o n t r a c t s . 
U n w r i t t e n L a w s . 

How proved, §4970; 1466. 
U s e a n d O c c u p a t i o n . 

Recovery for, n., § 4480; 1344. 
Limitation of recovery for, § 4491; 1345. 
See, also, R E N T S AND PROFITS . 

U s u r y . 
In loans by mutual building associations, 

§ 1786; 449. 
Prohibited, penalty for taking, §§ 3255, 

3256; 832. 
W h e n paid, cannot be recovered, back ; 

application of payments , n., § 3255; 832. 
Assignee of usurious contract m a y re

cover, from usurer, § 3257; 838. 
In chattel mortgage, effect of, n. , § 4553; 

1357. 
V a c a n c i e s . 

In office of county at torney, how filled, 
§ 2 7 5 ; 63. 

In council of incorporated town, h o w 
filled, § 700: 178. 

I n office of incorporated town, § 704; 179. 
In city council or elective city office, how 

filled, § 729; 186. 
In office of judge of superior court, how 

filled, § 766; 193. 
Occurring in public office by expirat ion 

of a full term, when filled, § 1022; 245. 
I n judges or clerks of elections, §§ 1068, 

1069; 254. 

i 4300; 1251. 
See CONTRACTS. 
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V a c a n c i e s — continued. 
Occur by failure to give new bond when 

required, §§ 1247, 1250; 281. 
Occur in civil offices, when ; how filled. 

§§ 1253-1264; 282. 
In office, possession of papers, etc., dur

ing, § 1260; 284. 
In boards of trustees or directors of state 

institutions, how filled, §§ 1263, 1264; 
285. 

In office of justice or constable, how filled, 
§§ 1268, 1269; 285. 

In office of highway supervisor, how 
filled, § 1492; 380. 

In office of railroad commissioners, how 
filled, § 2030; 525. 

In office of inspector of coal mines, how 
filled. § 2453; 642. 

In board of trustees of State Industrial 
School, how filled, § 2723; 695. 

of College for the Blind, how filled, 
§ 2788; 701. 

of county high school, how filled, 
§2817; 710. 

I n position of executor, occur when, how 
filled, §§3546-3549; 925. 

In jury, caused by challenge to juror, 
how filled, §§ 3979, 3982; 1108. 

In referees, how filled, § 4035; 1139. 
In office of justice, disposition of papers 

and docket during, § 4876 ; 1435. 
In office of warden of penitentiary, how 

filled, § 6192; 1742. 
In general assembly, how filled, Const., 

art. 3, § 1 2 : 1820. 
In offices, to be filled by governor, Const., 

art. 4, § 10; 1826. 
Persons elected or appointed to fill, shall 

hold for residue of term, Const., art. 11, 
§ 6 ; 1841. 

Vacation. 
Entries in, §223 ; 46. 
Judgment in, § 229; 49. 
Of streets, alleys, etc., by city or town, 

§ 633; 144. 
in plats, § 997; 238. 

Of town plats by proprietors thereof, 
§§ 908-1002; 238. 

by proceedings in district court, 
§ 1019; 214. 

Of injunction, §§ 4635-4638; 1387. 
Vagrancy and Cornmon Beggary. 

Pumstied, g§ 5527, 5528; 1594. 
Vagrants. 

W h o deemed, § 5512; 1592. 
Arrest of, and binding oyer, §§ 5513-5520; 

1592. 
Trial of proceedings against, in district 

court, §§5521-5523; 1593. 
Confinement of, at labor, §§ 5524-5528; 

1593. 
Value. 

Allegations of, deemed controverted, 
§ 3918; 1084. 

Of property in prosecutions for larceny, 
how determined, n., § 5208; 1522. 

Variance. 
Between allegations and proof, when 

deemed material, § 3892 ; 1074. 
When not material, cured by amendment 

without costs, § 3893; 1075. 
Failure of proof not deemed, § 3894; 1075. 
May be cured by amendment, § 3895; 1075. 

Vendee. 
When taxes become a lien as against, 

§ 1335; 312. 
How charged with notice of action affect

ing real properly. §§ 3834, 3835; 1037. 
Foreclosure of rights of under title bond, 

§ 4566; 1366. 
Vendor. 

When taxes become a lien as against, 
§ 1335; 312. 

Lien of not recognized after subsequent 
conveyance, unless reserved by writ ten 
instrument , § 3111; 776. 

• cannot be enforced without judg
ment , n. . §4089; 1177. 

Specific a t tachment in action by, §4226; 
1229. 

Foreclosure of title bond by, §§ 4565, 
4566; 1365. 

V e n u e . 
In civil actions, see P L A C E OF BRINGING 

SUIT, §§ 3781-3794; 1009. 
Change of in civil actions, see CHANGE 

OF PLACE OF TRIAL. 
Change of in criminal cases, see CHANGE 

OF V E N U E . 
Verbal Wills . 

Execution of, § 3524; 921. 
Verdict. 

Return of, after opening of court in an
other county, § 231 ; 50. 

May be received on Sunday, § 254; 55. 
Amendments after rendering of, when 

allowable, n., § 3895; 1075. 
Special finding by court to have effect of, 

§3950; 1100. 
Of majority of jury, agreement to take, 

§3985; 1110. 
Against instructions, n., § 3998; 1113. 
Court always open to receive, § 4005; 

1130. 
FORM OF, KINDS, RENDITION, ETC., §§ 4010-

4020; 1131. 
May be put in form by court, n., §§ 4010, 

4020; 1131. 
Sufficiency of, n., § 4010; 1131. 
Court may direct, when, n., § 4010; 1131. 
Sealed, §4012; 1134. 
Must assess amount of recovery, § 4017; 

1137. 
Special, §§ 4013-4015; 1135. 

controls general, § 4016; 1137. 
referee's report to have force of, 

§4029; 1141. 
Sett ing aside of, and grant ing new trial, 

grounds for, § 4044; 1152. 
Concurrent, effect of as to grant ing new 

trial, n., §4044; 1152. 
Reached by lot, or quptient verdict, not 

valid, n., §4044; 1152. 
Affidavits of jurors not receivable to im

peach, n., §4045; 1160. 
Must distinguish between mat ter in abate

ment and in bar, § 4058; 1166. 
Judgmen t on, §§ 4064, 4065; 1168. 
Judgmen t notwithstanding, § 4066; 1168. 
Review of in supreme court, n., § 4424; 

1302. 
In action to recover real property, §§ 4488, 

4489; 1345. 
In justice's court, form of, § 4800; 1420. 

motion to set aside not allowed, 
§ 4799; 1420. 
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V e r d i c t — continued. 
In justice's court, judgment on, § 4801; 

1420. 
In trial for murder must specify degree of 

offense, § 5131: 1504. 
In prosecution for larceny, should fix 

value of property, n., § 5208; 1522. 
I N CRIMINAL CASES: 

In district court, §§ 5845-5863; 1671. 
Before a justice, § 6083; 1723. 
If defective, will not bar second pros

ecution, n., Const., art. 1, § 12; 1807. 
Veri f i cat ion . 

Of petition for divorce, § 3413; 890. 
Of claim against estate of decedent, 

§8612: 941. 
O F PLEADINGS: 

When necessary, § 3875; 1068. 
By whom made, §§ 3876-3879; 1069. 
Of counter-claim, § 3880; 1070. 
When not to be required, §§ 3881, 

3882; 1070. 
W a n t of, ground for str iking out, 

§ 3883; 1070. 
To what applies; effect of, §§ 3884, 

8885; 1070. 
Not required to amendments , § 3886; 

1070. 
May be added by way of amendment , 

n., § 3875; 1068, and n., §3895; 1075. 
Of answers to interrogatories at tached to 

pleadings, § 3904; 1082. 
I n case of inconsistent defenses, § 3916; 

1083. 
Of bill of particulars, § 3919; 1085. 
Of petition in action on account, § 3920; 

1085. 
Of petition in at tachment, § 4165; 1201. 
Of answer, in proceedings to subject prop

erty to payment of judgment , § 4380; 
1274. 

Of petition for new trial , § 4886: 1379. 
Of petition in replevin, § 4455; 1334 . 
Not required to answer or reply in habeas 

corpus proceedings, §§ 4723, 4730; 1403. 
Of pleadings in actions before justices, 

§§4767-4779; 1414. 
Of petition in forcible entry and detainer, 

§ 4864; 1433. 

Taking up of, when lost. §§ 2348, 2349; 
600. 

Burning of, punished, §§ 5179-5184; 1516. 
Maliciously injuring or cut t ing loose, pun

ished, §5288; 1545. 
Lading or destroying to injure owner or 

insurer, punished, §§ 5448, 5449; 1578. 
Making of false bill of lading or affidavit 

of loss by owner or officer, to injure in
surer, punished, §§ 5450, 5451; 1579. 

Jurisdiction of offenses committed upon, 
§ 5545; 1596. 

See, also, BOATS. 
V e t e r i n a r y S u r g e o n . See STATE V E T E R I 

NARY SURGEON. 
V e t o . 

Passage of bill over, § 33; 5. 
V i a d u c t s . 

Over railway tracks in cities, establish
ment and construction of, §§ 1937-1942; 
491. 

power of board of public works with 
reference to, §§ 889-894; 216. 
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V i e w o f P r e m i s e s . 
By jury , in civil cases, § 3997; 1128. 

in criminal cases, § 5817; 1655. 
V i e w of O r i g i n a l P a p e r . 

Par ty entitled to, § 8937; 1090. 
By supreme court, how secured, § 4439' 

1329. 
V i l l a g e s . 

Changing names of, §§ 442-449; 109. 
Ins t ruments affecting lots in, how re

corded, §8118; 790. 
V i o l a t i o n o f I n j u n c t i o n . 

Punishment tor. §§ 4639-4643; 1389. 
— under liquor law, §§ 2387, 2388; 620. 

V i o l a t i o n o f S e p u l c h r e . 
Punishment for, § 5828; 1554. 

V i s i t i n g C o m m i t t e e t o H o s p i t a l for t h e 
I n s a n e . 

Report of, § 122; 25. 
Appointment, duties, etc., of, §§ 2238-

2244; 578. 
Compensation and mileage of, §§ 5103, 

5104; 1496. 
V i s i t o r o f P e n i t e n t i a r y . 

Appointment of by governor; compensa
tion of, §§ 6199, 6200; 1743. 

V o t e r s . 
W h o entitled to registration, § 1049; 249. 
Selling or giving liquors to, on day of 

election, prohibited, §§ 2430, 2431; 638. 
Bribery of and illegal voting by, punished, 

§§ 5302-5306; 1548. 
Influencing of, by fraud, force or threats , 

punished, §§ 5307-5309; 1548. 
W h o entitled to be, Const., art. 2, § 1; 

1817. 
Privileged from arrest and exempt from 

military duty on election day, Const., 
art. 2, §§2, 3 ; 1817. 

Persons in United States mili tary or naval 
service not entitled to be, Const., ar t . 2, 
§ 4 ; 1817. 

Idiots, insane persons, and persons con
victed of infamous crimes, not entitled 
to privilege of, Const., ar t . 3, § 5 ; 1817. 

W a g e r . 
Making of, punished, § 5347; 1558. 
Contracts of, void, § 5348; 1558. 
Monev lost on cannot be recovered, n., 

§5348; 1558. 
W a g e s . 

Of wife, action for, § 3403; 885. 
And see EARNINGS. 

W a i v e r . 
Of service, equivalent to acknowledg

ment of service, n., § 3808; 1033. 
Of performance, must be specially 

pleaded, n., §3852; 1042. 
Of peremptory challenge, effect of, n. , 

§3978; 1108. 
Of r ight of appeal, n., § 4392; 1281. 
Of trial by j u r y : 

W h a t amounts to, § 4021; 1138. 
May be made by defendant in criminal 

action, n., Const., art. 1. § 9; 1801. 
Of exemption laws, § 4297; 1248. 

W a l l s i n C o m m o n . 
General provisions as to . §§ 3194-3205; 

820. 
W a l l s o f P u b l i c B u i l d i n g s . 

Defacing of, punished, § 5294; 1546. 
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W a r d e n of P e n i t e n t i a r y . 
Reports of. when to be made, print ing 

and distribution of, §§ 122-126; 25. 
Qualification and duties of, §§ 6145-6151; 

1735. 
Shall execute process, § 6172; 1739. 
Shall advertise for contracts to furnish 

supplies, § 6173: 1739. 
Shall receive and take care of property of 

prisoner, §6178; 1740. 
To collect debts due the state, §§ 6189-

6191; 1742. 
Removal of, by governor, § 6201; 1744. 
Authorized to lease convict labor, §g 6207, 

6208; 1744. 
A T ANAMOSA: 

Appointment and duties of, §§ 6217, 
6218; 1748. 

May employ guards, § 6222; 1747. 
W a r d s . 

Of cities, how changed, § 715; 180. 
as election precincts, § 1044; 247. 

Division of ci ty into, for school purposes, 
§2927; 737. 

W a r e h o u s e E e c e i p t s . 
General provisions as to, §§ 3354-3359; 873. 
Transfer of, §§ 3360-3363; 874. 
False, punishment for making, § 5438; 

1581. 

W a r e h o u s e m e n . 
Receipts issued by, §§ 3354-3359; 873. 
Lien of for charges, sale of unclaimed 

property, etc., §§ 3364-3369; 875. 
Issuing false receipts or removing prop

erty, punished, § 5458; 1581. 

W a r n i n g . 
To prevent poor persons from acquiring 

settlement, §§ 2142, 2143; 559. 

W a r r a n t . 
Of coroner: 

For jurv , §§487-489; 117. 
For arrest, §§ 495-499; 118. 

For arrest of debtor in summary proceed
ings, § 4377; 1273. 

For seizure of boat or raft, § 4682; 1398. 
Of arrest for contempt, § 4745; 1408. 
Of commitment for contempt, § 4747; 

1409. 
For execution of sentence of death, 

§§ 5132-5150; 1505. 
Of governor for arrest of fugitive from 

justice, §§ 5555-5559; 1598. 
Of arrest on preliminary information, 

§§ 5566-5572; 1600. 
Of justice for arrest on information, 
_§ 6063; 1720. 

For search, onty to issue, when, Cons t , 
art. 1, § 8; 1801. 

See BENCH WARRANT ; SEARCH W A R R A N T . 

W a r r a n t s . 
S T A T E : 

To be issued by auditor, § 75; 17. 
In what amounts may issue, § 76; 18. 
Memorandum of by treasurer of state, 

§ 85; 20. 
When to bear interest, § 87; 20. 
Duty of treasurer as to payment of, 

§§ 87-89; 20. 
COUNTY: 

Record of to be made in war ran t book, 
§ 429; 107. 

W a r r a n t s — continued. 
COUNTY—cont inued . 

When depreciated, question of special 
tax may be submitted to vote, § 480; 
107. 

Auditor may issue, § 451; 111. 
Not to be issued by county auditor 

except upon recorded vote, § 451; 
111. 

Disbursements on by treasurer, § 458; 
112. 

To be signed and sealed, § 458; 112. 
To draw interest, when, § 459; 113. 
Called for payment , §§ 460, 461; 113. 
Order of payment of, § 462; 113. 
Division of, new warrant for surplus, 

§ 468; 113. 
Treasurer to keep record of as paid, 

§ 464; 114. 
How canceled, re turns of, §§ 466, 

467; 114. 
Officer shall not purchase at discount, 

§991; 234. 
Treasurer to indorse date and amount 

upon receipt, § 992; 234. 
Receivable for taxes, § 1336; 313. 

O F COUXVY OR CITY: 
Not t<> be taken by officers below par, 

§ 991; 234. 
Date of receipt to be indorsed on by 

treasurer, §992 ; 234. 
STATE OR COUNTY: 

Receivable in payment of taxes, 
§1336; 313. 

Interest paid on, to be receipted by 
holder, § 1398; 358. 

Officer not to discount, § 1399; 358. 
C I T Y : 

How issued, presented, and called 
for payment, §§ 719-721; 182. 

W a r r a n t y D e e d s . 
Forms for, §3145; 796. 

W a s t e . 
Upon school lands, prevention of, §§ 3013, 

3014; 752. 
Committed by occupying claimant, dam

ages for, §3160; 800. 
Action for, §§4568-4570; 1369. 

W a t c h - h o u s e . 
To be provided by city council, § 807 • 

200. 
W a t c h m e n . 

In cemeteries, powers of, § 568; 129. 
W a t e r C o n n e c t i o n s . 

Regulation of price of by city, § 725; 183. 
In cities, may be required to be made be

fore improvement of streets, § 739; 187. 
W a t e r - c o u r s e s . 

Power of cities to change, § 733; 187. 
Erecting dam in, § 1826; 459. 
Changing direction of, §§ 1845-1854; 462. 
Changes in direction of, §§ 1864-1867; 

467. 
Drainage into, § 1881; 471. 
Between two counties, action for offense 

committed on, where brought, § 3784; 
1010. 

W a t e r - p o w e r . 
Parti t ion of, n., § 4511: 1351. 

W a t e r - p o w e r I m p r o v e m e n t s . 
Corporations organized for making, pow

ers, etc., of, §§ 1899-1903; 473. 
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W a t e r M a i n s . 
Board of public works in city to superin

tend laying of, § 896: 217. 
W a t e r B a t e s . 

Power of city to regulate price of, § 725; 
183. 

W a t e r B e n t s . 
Assessment and collection of, §§ 641, 643; 

162. 
W a t e r T a x . 

City or town may levy, § 643; 162. 
W a t e r - w o r k s . 

Erection of by or under authori ty of city, 
§§689-643; 161. 

Bonds by city for construction of, § 793; 
197. 

Not exempt from taxation, n., § 1271; 
286. 

W e a p o n s . 
Carrying 

1516. 
concealed, punished, § 5178; 

Weather Service. 
Director of, etc., §§ 2445-2448; 640. 

Weeds. 
In highway, to be cut, § 1473; 377. 

Weighmasters. 
Oath, duties, penalties, §§3241-3244; 828. 
At coal mines, § 2473; 647. 

W e i g h t o f T e s t i m o n y . 
Court not to instruct as to, n., § 3996; 

1113. 
W e i g h t of E v i d e n c e . 

Verdict against may be set aside, § 4044; 
1152. 

W e i g h t s a n d M e a s u r e s . 
Standard, §§ 3212-3227; 824. 

contract governed by, § 3224; 825. 
custody of, § 3229; 826. 
for counties, §§ 8229, 3233; 829. 
for testing public scales. § 3243; 828. 

To be compared with standard, § 3240; 
827. 

Of different articles, per bushel, § 3225; 
825. 

False, use of, punished, § 5442; 1577. 
Falsely stating weight of flour, punished, 

§ 5460; 1581. 
See SUPERINTENDENT OF W E I G H T S AND 

MEASURES. 
W e l l s . 

Throwing dead animals into, punished, 
§ 5362; 1562. 

W h a r f i n g e r . 
Receipts or certificates of, §§ 3354, 3355; 

873. 
W h a r f m a s t e r . 

In cities, appointment or election of, § 727; 
185. 

In cities of first class, § 795; 198. 
W h a r v e s . 

Establishment of, etc., by city, § 628; 144. 
Control of by city council, § 727; 185. 
Taking and carrying away goods from, 

punished, § 5291; 1545. 
W h e a t . 

Weight of per bushel, § 3225; 825. 
W i d o w . 

Homestead exempt to, § 8164; 802. 
Administrat ion granted to, § 3555; 927. 

W i d o w — continued. 
Exempt property of husband set apart to , 

§ 3575: 933. 
Allowance to, out of estate of d ^cedent, 

§§ 3579, 8581; 934. 
application for, rule V I ; p . Iviii. 
how paid, § 3623: 945. 

Share ol in personal property not af
fected by will, n., § 3640; 949. 

Share of in real property of deceased hus
band, §3644: 950. 

how set off, § 8645; 953. 
not subject to payment of debts of 

decedent, § 3591; 937.' 
Of non-resident alien, r ights of in prop

erty of deceased husband, § 3073; 763, 
and § 3849 ; 953. 

Proceedings to setoff, §§ 3647-3655; 953. 
Share oi, not affected by will of husband, 

§ 365 '.; 9rs. 
Share of, in lands of intestate, in absence 

of issue, § 86)9; 958. 
Inhouldnre by, in absence of other heirs, 

§ 3662: 959. 
See, also, W I F E . 

Widower. 
Homestead exempt to, § 3164; 802. 

W i f e . 
Absconding, leaving family a charge on 

county, property of may be seized, 
§ 2130, 557. 

After-acquhed interest of does not pass 
by previous relinquishment of dower, 
n., § 3102; 774. 

Must join husband in conveyance of home
stead, § 8165: 802. 

Interest of in homestead, n., § 3165; 802, 
May have homestead platted, § 3173; 811. 
Surviving husband, to occupy homestead, 

§S 3182, 3183 ; 814. 
Mechanic's lien upon property of, for 

debts contracted by husband, n., § 3311; 
858. 

Liability of for civil injuries committed 
by her, § 3396 ; 882. 

Liable for family expenses, § 3405: 887. 
Cannot be removed by husband from 

homestead, § 3403; 888. 
Enti t led to custody of children when 

abandoned by husband, § 3406; 888. 
When insane, husband may be empowered 

to execute conveyance for, §g 8407-3410; 
888. 

Of insane husband, allowance for support 
of, § 3467: 910. 

Of decedent, administration granted to, 
§ 8555; 927. 

Share of in real property of deceased hus
band, §3644; 950. 

Share of in property of intestate husband 
in absence of issue, § 3859; 958, and 
§ 3662; 959. 

May prosecute or defend in her own r ight , 
when, §§ 3767, 3768 ; 1006. 

May prosecute or defend for husband, 
when, §§ 3768, 3769, 1006. 

Of insane person, service of original notice 
on, § 3 8 : 0 ; 1029. 

Interest of, m property sold in partit ion, 
protected, §4539; 1355. 

Competency of as witness in suit by or 
against administrator, etc., of husband, 
^ 4 ^ 3 • 14 8 
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W i f e — continued. 
May be witness for or against husband, 

when, § 4891; 1441. 
Credibility of testimony of, n., § 4891; 

1441. 
Not to be examined as to privileged com-

munieations with husband, § 4892; 1442. 
Prosecution against husband for adultery 

must be commenced by, § 5317: 1550. 
See, also, HUSBAND AND W I F E ; HUSBAND 

OR W I F E ; MARRIED W O M E N ; W I D O W . 
Wills. 

Term includes codicil, § 49, "?[ 17; 11. 
Married women may dispose of property 

by, § 3893; 881. 
Jurisdiction for probate of, § 3509; 916. 
EXECUTION OF, CUSTODY, PROBATE, ETC., 

§§3522-3554; 919. 
Proba' >> of, not conclusive on adverse 

parties, n., § 3509; 918. 
Revocation of by subsequent birth of 

Child, n . ,§3529 ; 932. 
Custodian of, duty , penalty, §§ 3538, 3539 ; 

923. 
Probato of. notice, etc , ^§ 3540, 3541 ; 923. 
Recording- of, § 3543; 925. 
Foreign, probate of, §§ 85ijl-3554; 926. 

certified copy of, § 3- 71; 932. 
Probate ol, essential; conclusive as to duo 

execution, § 855. ; 927. 
Not IO affect widow's distributive share, 

§ 8656; 950. 
Service by publication in actions to estab

lish o- set aside, § 3823: 1029. 
Suppression of, punished, §5411; 1577. 

Windows. 
Lae of, gives no easeuic H. § 3307; 822. 

W i n e . 
Deemed intoxicating, §2416; 631. 
See INTOXICATING LIQUORS. 

"Wisocii. ;i ii . 
Orgnnic'jaw of, p. 1782. 

Witnesses. 
May bo compelled to appear before gen

i a l 'issembly, § 21; 1. 
Compensation of in such cases, § 22; 4. 
Before coio^ei's jury, §§ 491-498; 118. 
Compensation of physicians summoned by 

coroner as, § 503; 119. 
On trial of contested elections, subpoenas 

for, §§ 1170, 1189; 272. 
compelled to testify, § 1175; 273. 

Making affidavit as to violation of injunc
tion to restrain illegal sale of liquors 
may be examined in cou-t-, > 2187 ; 120. 

In action to enjoin 'Hi '^ i» e •!' the illegal 
sale or keeping of liquors, not entitled 
to demand fees in advance, § 2396; 622. 

Before commissioner of labor statistics, 
§ 2444; 640. 

To prove acknowledgments, subpoenas for, 
§3138; 795. 

To wills, number of, § 3526; 921. 
not to derive benefit therefrom, 

§§ 3527. 3528; 922. 
Continuance to procure at tendance of, 

§3957; 1104. 
To be examined by one counsel only, 

§ 3986; 1110. 
Number of, to same point, may be l im

ited by court, a.. § 3988; 1110. 
Attendance of, how enforced by referee, 

§ 4027; 1139 

W i t n e s s e s — continued. 
May be cross-examined by party in de

fault, §4080; 1175. 
Taxation of fees of, §§ 4150, 4152: 1196. 
Garnishees entitled to fees as, § 4208; 1221. 
In case of summary proceedings against 

debtor, §4368; 1272. 
compensation of, § 4376; 1273. 

• punishment of for contempt in fail
ure to appear in, § 4374; 1273. 

Disobedience to subpoena by, punishable 
as contempt, § 4740; 1406. 

Failure by to testify before grand jury 
deemed contempt, '§ 4741; 1407. 

Who competent as, § 4886; 1437. 
Defendant competent in criminal proceed

ings, § 4886; 1437. 
Facts affecting credibility of, § 4887; 1437. 
Not excluded on account of interest, 

§4888; 1438. 
Competency of in action against executor, 

etc., §4889; 1438. 
Husband or wife may be, for or against 

the other, when, § 4891; 1411. 
Hot to f s t i fy as to privileged communica

tions, §9 4892-4894; 1442. 
Judge competent, §4835; 1413. 
Not excuiod on ground of civil liability, 

§4886; 1413. 
Excuse J where he might bo rendered 

criminally liable, § 4897; 1443. 
Moial character or previous conviction of 

a f >lonv may be shown, gg 4898, 4899; 
1441. 

Subscribing, b s tnnouy of not conclusive, 
§ 4904: 11/0. 

Ooposite party fil led to prove contract 
not in writing, §4918; 1455. 

Su bpeenas for, '§§ 4922, 4923; 1458. 
How far may be compelled lo at tend 

under subpoena, §4924; 1458. 
May demand foes, in advance, § 4925; 

1158. 
Penal ty for failure of to obey subpoena, 

§§ 4926, 4927 ; 1458. 
Service of subpoena upon. §,§ 4937.4928; 

1158. 
Making affidavit, subjected to cross-exam

ination, §§ 1945, 4918; 1461. 
When testimony of may be taken by 

deposition, §4972; 1466. 
Testimony of, perpetuated, §§ 4996-5001; 

1471. 
Fees of, unclaimed to be paid into county 

treasury by clerk, § 5038; 1482. 
Compensation of. § 5090; 1198, 
Fees of, naelaimed to be reported by jus

tice of the peace, §§ 5091, 5098; (493. 
partv paying, entitled to, when col

lected, s 5094; 140 i. 
for deiense in criminal cases, to be 

paid by county, § 5095; 1491. 
County treasurer to make statement of 

unclaimed fees of, § 5092; 1494. 
For defense in criminal cases to be sub

poenaed on order of court, § 5095; 1494, 
Presence of at execution of sentence of 

death, § 5143; 1506. 
Falsely certify ing as to attendance, pun

ished, §5258; 1539. 
On preliminary examination, testimony 

of, § 5622; 1808. 
bound over to appear, §§ 5631-5634-

1610 
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fitnesses — continued. 
Before grand jury , subpoenas for, § 5662; 

1617. 
refusing to testify, how dealt with, 

§5670: 1618. 
failing to at tend, how punished, 

§ 5671; 1618. 
names of to be indorsed on indict

ment, §5676; 1620. 
- — failure to indorse names of on indict

ment , ground for setting aside, § 5722; 
1637. 

For state in criminal cases; notice of, 
§5806; 1656. 

Ju ror having personal knowledge must be 
sworn as, § 5818; 1665. 

Defendants may be in criminal prosecu
tions, a., §5954; 1693. 

Disobedience of to subpoena, punished; 
civil liability for, £§ 5964, 5965; 1702. 

Undertakings of in criminal cases, how 
enforced, § 5968; 1702. 

May be examined conditionally or on cona-
mission, §§ 5009, 5970; 1702. 

In trial upon information before justice 
may be bound to appear upon appeal, 
§6089; 1725. 

Before senate as court of impeachment, 
§5945; 1092. 

attendance and fees of, §§ 5951-5953; 
1693. 

W h o may be, Const., ar t . 1, § 4 ; 1799. 
Not to be rendered incompetent by re

ligious opinion, Const., art . 1, § 4; 1799. 
Defendant in criminal prosecution en

titled to be confronted with, Const., a r t . 
1, § 1 0 ; 1805. 

entitled to compulsory process for, 
Const., art . 1, § 1 0 ; 1805. 

W o m e n . 
El igible to office of county recorder, § 471; 

114. 
Eligible to school offices, §§ 2828, 2829; 

7i 4. 
Married, liable for arson upon property of 

husband. § 5186; 1517. 
See Also, MARRIED WoiiEN and FEMALES. 

W o o d Y a r d s . 
Keg ulation of in cities under special 

charter, § 911; 220. 

Woi 'ds a n d P h r a s e s . 
In statutes, how construed, § 49, "[f 3 ; 10. 

W o r k U p o n H i g h w a y . See LABOR U P O N 
H I G H W A Y . 

W o r k - h o u s e . 
May be established by city council, § 804; 

200. 

W o r k s , H i s t o r i c a l , S c i e n t i f i c , e t c . 
As presumptive evidence, § 4903; 1445, 

W o r k i n g H i g h w a y s . 
Levy, apport ionment and expenditures of 

t a x ; purchase and care of machinery, 
etc., §§ 1484-1468; 375. 

Where road districts are consolidated, 
§§ 1467-1482; 376. 

Clerk to provide plat, make out t a x list 
and certify delinquent property, 
§§ 1484-1487; 378. 

Treasurer to pay over tax , § 1488; 379. 

W o r k i n g H i g h w a y s — continued. 
Account of t ax for each district kept sep

arate, §§ 1489, 1490; 379. 
Supervisor to reside in district, give bond, 

and be notified; penalty for failure to 
serve; vacancy in, how filled, §§ 1491-
1493; 380. 

to post notices of t a x ; how ex
pended, §§ 1494-1496; 380. 

W h o required to labor; notice of t ime 
and place; amount and method of 
labor; certificate, §§ 1497, 1498; 381. 

W h a t deemed day's labor, § 1479; 378. 
Penal ty for failure to a t tend or work, 

§1499; 381. 
Supervisor to labor; compensation for; 

report, §§ 1500, 1501; 381. 
Amount due from delinquents to be cer

tified, §1502; 382. 
Supervisor not to cut down trees nor in

terfere with drainage, § 1508; 382. 
to be notified when bridge or high

way is unsafe; du ty of as to repai rs ; 
liability, § 1504; 883. 

Extraordinary repairs, how made, § 1505; 
383. 

Penalty for failing to respond to summons 
for ext ra labor, § 1506; 383. 

Supervisor to remove obstructions, keep 
highways in good condition, erect guide-
boards, remove Canada thistles, etc., 
§§ 1507-1509; 383. 

to settle wi th trustees, §§ 1510, 1511; 
385. 

Penal ty against supervisor for neglect of 
duty, § 1512; 885. 

Hedges upon highways, § 1518; 885. 
Turning to the right, § 1514; 385. 
Firemen exempt from labor upon, high

way, §2432; 638. 
And see H I G H W A Y S . 

W o r k i n g S t r e e t s . 
V. ittan city, § 667; 169. 

W o r k m e n . 
Tribunals of voluntary arbitrat ion of dis

putes between employers and, §§ 4668-
4680; 1394. 

W o r s h i p . 
DiFtnrbance of, punished, §§ 5342-5344; 

1557. 

W r i t s . 
Sheriff to execute, § 472; 115, 
May be issued by supreme court, § 4401; 

1287, and Const., art . 5, § 4 ; 1880. 
Of at tachment , see ATTACHMENT. 

how issued, service ol, §§ 4176-4186; 
1208. 

—— upon fund in court, § 4202; 1219. 
Return of, §4235; 1230. 
Delects in, not vital, n. , § 4235; 1230. 
Amendment of, § 4246; 1234. 

W r i t of C e r t i o r a r i . 
When g ran ted ; proceedings under , 

§§4446-4454; 1330. 

W r i t of E r r o r . 
Judgment s rendered upon, not to be 

stayed, §4286; 1246. 
From justice of the peace, §§ 4846-4853; 

1430. 
I n action of forcible entry and detainer 

suspends execution, § 4878; 1485. 
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Writ of Habeas Corpus. 
Allowance and service of, §§ 4700-4717; 

1401. 
Not to be suspended or refused, Const., 

art. 1, §13; 1808. 
Writ of Injunction. 

Granting, vacation, violation, etc., of, 
§§4622-4643; 1379. 

Writ of Possession. 
In action to recover real property, § 4496; 

1346. 
Writ of Beplevin . 

Service and execution of, §§ 4459-4462; 
1337. 

Writ of Eestitution. 
May be awarded after decision of appeal, 

§4428; 1325. 
In action for recovery of real property, 

§4502; 1347. 
W r i t i n g . 

What sufficient as admission to take debt 
out of statute of limitations, n., § 3744; 
992. 

Failure to attach to petition, ground of 
demurrer, §3854; 1049. 

Writing— continued. 
When a part introduced in evidence, all 

admissible, § 4900; 1444. 
Writings. 

Comparison of, upon question as to hand
writing, § 4905; 1446. 

When aclinowledged, may be read in evi
dence, §4906; 1446. 

Of deceased persons, receivable in evi
dence, §4907; 1447. 

Written Contracts. 
Limitation of actions on, § 3734; 974. 
See CONTRACTS. 

Written I n s t r u m e n t s . See INSTRUMENTS. 
Yard. 

Standard of measure: divisions and mul
tiples of, §§ 3218-3216; 824. 

Year. 
Term, how construed, § 49, «[[ 11; 11. 

Yeas a n d Nays . 
Of members of general assembly, to be 

entered on journal, when, Const., art. 3, 
§ 10; 1820. 

to be entered on final passage of bill, 
Const., art. 3, §17; 1821. 


